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NOTICE OF PUBLIC HEARINGS

The Assembly Energy and Natural Resources Committee will
hold two additional hearings on pending legislation regulatlng
the State's freshwater wetlands;

Wednesday, July 30, 1986, 7:30-10:00 P.M. in the Municipal
Bulldlng, Council Chambers, Llncoln Park, Morris County; and

Friday, August 1, 1986, 10:00 A.M. in the Freeholder's
Board Room, Burllngton County Office Building, 49 Rancocas
Road, Mount Holly, Burlington County.

The purpose of these hearings is to take testimony
pertaining to Assembly Bills No. 2342 and 2499.

Anyone wishing to testify at either of these hearings
should contact Norman Miller, Committee Aide, at (609) 292-7676.







ASSEMBLY, No. 2342

STATE OF NEW JERSEY

INTRODUCED MARCH 13, 1986

By Assemblvwoman OGDEN, Assembl\ men BENNETT, SCHUBER,
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WEIDEL, Aﬂsembl'\ woman RANDALL, Assemblymen FRELING-
HUYSEN, KERYN, Assemblywoman DONOVAN, Assemblymen
GENOVA, PALAIL\, ROONEY, Assemblvwoman MUHLER,A
Assemblymen SMITH, FELICE, DARIO, MAZUR, ARANGO,
CATRILLO, GARGIULO, FRANKS, Assemblywoman SMITH,

Assemblyman BAER and Assemblywoman CRECCO

AN Act concerning the regulation of freshwater wetlands, supple-
menting Title 13 of the Revised Statutes, and making an ap-
propriation..

BE 1T EXACTED by the Senate and General Assemle of the State
of New Jersey: .

1. This act ahall be known and may be cited as the ‘Freshwater
Wetlands Act.”

2. a, The Legislature tinds that freshwate‘r wetlands play ‘an
integral role in maintaining the quality of life through material
contributions to the water quality and supply of the State, its
economy, food supply, and fish and wildlife resources by:

(1) Serving as an integral and.invaluable'component of the
surface water systems of the State, which funetion to support the
biological viability and natural and finite effluent purification ca-
pacity of surface and ground waters, to the benefit of the general
public; ‘ .

(2) Providing a natural means of flood and storm damage pro-
tection through the absorption and storage of water during high
runoff periods and through the reduction of flood crests, thereby

protecting against the loss of life and property;
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14 ('3) Serving as a buffex zone Let\\ een dn land and water cour ses,
15 thcrebv retardm_’ soil erosion: o _ A
16 (4) Providing essential breedir:. spawning, nesting and winter-
17 ing h‘\bitaté for a major bortion of the State’s fish and wildlife,
18 including migrating lmr]\ en«l.m'wretl species, anrl cmnnwnmally
19 and recreationally 1mportant wildlife; and

20 (3) .‘Lazmammg eritical base flow-to surface waters thirough t.‘hc
21 gradual release of stored flood waters and ground water, particu-
22 larly during drought periods.

23 'bh. The Legislature further finds that

24 (1) While the State has acted for the public benefit to protect-
25 coastal wetland areas, it has not, except indirectly, taken concom-
26 itant action to protecf the State's inland waterways and wetlands;
27 that in this the most densely populated State, located in the ﬁort-h-
28 east corridor where pressures for commercial and residential
29 evelopment define the pace and pattern of land use, and while
'30. wetland conservation is a matter of State concern because a wet-
31 land in one jurisdiction may be affeeted by acts on a river, lalie,
32 stream or wetland of another jurisdiction, it is consistent with the
33 publie interésts to e:stablish a program for the systematic review
34 of activities in and around freshwater wetlands areas to provide
35 predictability in the protection of the finite and valuable resource.
36 (2) The public benefits arising from the natural functions of
37 \\etlanda, and the pubhc harni troni wetland losses, are distinet
738 from and often exceed the private value of w etland areas.

39 (3) It shall be the policy of the State to preserve the purity
40 and integrity of freshwater wetlands from random, uniiecessary
41 or undesirable alteration or disturbance. |

42 (4) In an effort to preserve and protect treshwater wetlands
43 areas it is important that the State secures, as expedxtmusly as
44 possible, the assumption of the permit jurisdiction exercised by
| 45 the United States Army Corps of Engineers pursuant to the “Fed-
46 eral Water Pollution Control Aet,” (33 U. S. C. s. 1344).

1 3. As used in this act:

2  a. “Buffer” or “buffer zone’ nnmxs an area of land adjacent to a

3 freshwater wetland \\hlch serves to pr otect the wetland from ad-

4 verse impaets or serves as an integral component of the wetlands
) ecocvstem,

6 “Comnns:loner means the Commissioner of the Department
-7 of Env ironmental Protection:

8 e. “Department” means the Department of Enuronmental Pro-

9 tection:
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d. “Environmental conuuission™ means a munieipal advisory
body created puréuant to P. L1968 ¢, 245 (C. 40:56A-1 et seq.);

e. “Freshwater wetland™ means an area that is inundated or
saturated by surface water or cround water at a frequency amnd
duration sufficient to support. and that under normal circumstaices
does support a¢uatic life or a prevalence of vegetation typically
auapied Yor lile in saturated soil conditions, conunonly kuown as
hydrophytic vegetation; _

f. “Freshwater wetlands permit”™ means a permit to engage in
a regulated activity issued pursuant to the provisions of this act:

. “Hazardous substances” means those substances enumerate:!
in section 3 of P. L. 1976, ¢. 141 (C'. 58:10-23.1h)

h. “Hydrophyte” means plant life adapted to growth and repro-
duetion under periodicaliy =aturated root zone conditions during '
a significant portion of the srowing season; |

i. “Linear development” means land uses such as roads, seweraze
and stormwater management_pipes;, gas and water pipelines, elee-

trie, telephone and other transmission lines, and the rights- of-

wavs therefor whose basic function is to connect two points to

serve. a public purpose. Linear development shall not be construed

to mean residential, commercial, office or industrial buildings and

associated roadways or utilities;

j. “Person™ includes corporations, companies, associations, so-
cleties, firms, partuerships and joint stock companies as well as
individuals, unless restricted by the context to an individual as
distinguished from a corporate entity or specifically restricted
to one or some of the above enumerated synonyms and includes
agencies of this State, the United States, any other state of the
United States, and any foreign country or government lawfully
owning or possessing property within this State; ‘

k. “Regulated activity” means an activity which would alter a
freshwater wetland in any of the tollowing wavs: '

(1) The removal, excavation, aisturbance or dredging of soil,
sand, gravel, or aggregate material of any kind: ' ‘

(2) The drainage or disturbance of the water level or water
table;

(3) The dumping. discharging or filling with any materials ;

(4) The driving of pilings, or the erection of buildings or strue-
tures of any kind: '

(5) The placing of obstructions whether or not they interfere
with the flow of water:

(6) The destruction of plant life including the cutting of trees,
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except when performed to the minimum extent feasible in connec-

tion with survey soil hori‘wc for environmental investigations.
4 a. A person proposing to engage in a revulated activity may,

prior to applx ing for a fresh“ ater wetlands permlt requect from

_the department a letter of interpretation to establish that the site

~of the regulated éct'ivity is in fact located in a freshwater wetland.

b. A person v“'oposin';_'; to engage in a land use within a buitfer
zone may, prlor to applying for a Luffer zone waiver pursuant to
section 6 of this act, request from the department a letter of inter-
pretation to establish that the site of the land use is in fact located
in the buffer zone.

c. Within 20 days after receipt of a request for a letter of in-
terpretation, the -department may‘require'the submission of any
additional information necessary to issue the letter of interpre-

“tation.

~ d. If noadditional 1nformat1on is requu‘ed the department shall
issue a letter of interpretation within 30 days of receiving the re-

" quest.

e. If additional information is required the depértment shall
issue a letter of interpretatioh within 45 days of receipt of the
information. ' ,

f. If a person requesting the letter has not made a reasonable
good faith effort to provide the department with information suf-
ficient to make a determination, the departnient ghall issue a letter
of int’cr'preta’t‘ion.'i‘é’ﬂt{ﬁ’iriilg""’El'ié"ﬁ'}ipﬁééfi”bhwfdr" a freshwater wet-
lands permit. A

g. The department may charge a fee for reviewing the informa-
tion submitted and for issuing a letter of interpretation.

5. a. A person proposing to engage in a regulated activity shall
apply to the department for a freshwater wetlands permit, for a
fee not to exéeed the cost of reviewing and processing the appli-
catioh, on forms and in the manner preseribed by the commissioner

. pursuant to the “Administrative Procedure Act,” P. L. 1968, c. 410 -

(C.52:14B-1 et seq.). An agency of the State proposing to engage

in a'régulate‘d activity also shall apply to the department for a _

freshwater wetlands permit on forms and in a manner prescribed

by the commissioner, but shall not be required to pay a fee there-

for. The application shall include at least the following:

(1) A plan of the site containing all proposed development
activiti’e_é and a written description of the proposed regulated
activity, the total area to be modified, and the total area of the
freshwater wetlands to be affected.
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(2) Verification that a notice has been forwarded to the clerk,
environmental commission and planning board of the municipality,

and the planning board of the county, and landowners within 200

feet of the site of the proposed regulated activity which notice may

be filed concurrently with notices required pursuant to P. L. 1975, -
c. 291 (C. 40:55D-1 et seq.) wherein the regulated activity iz to
occur, which notice shall deseribe the aétivit’_v and advise these
instrumentalities of local government of their opportunity to sub-
mit comments to the department;

(3) \;'eriﬁcation that notice has been publislied in a newspaper
of local circulation. | ' v

(4) A statement detailiug any potential adverse enviroumental

- effects of the regulated activity and what measures may be neces-

sary to mitigate those effects.
b. The department shall, after according consideration to the

comments of the environmental commission and planning board ot -

"the county wherein the regulated activity is to take place, federal

and State agencies of competent jurisdiction, other affected munici-
palities and counties, and the general public, issue a freshwatér
wetlands permit only if it fiuds that the regulated activity does
not constitute linear development and the activity meets all of the
following: ' | v

(i) Requires access to water or freshwater wetlands or is water
dependent as a central element of its basic function; '

(2) Has no prudent and feasible alternative site which ddes_not
involve freshwater wetlands or a significantly reduced_ area of
freshwater wetlands; ‘ '
~ (3) Does not result in an unaéc,eptable disruption to wetland
resources. In determining whether a disruption to the wetland
resources is unacceptable, the findings set forth in section 2 of
this act shall be considered; , ' ;

(4) Is in the public interest, is necessary to realize the benefits

‘derived from the activity, and is otherwise lawful.

c. To assist in determining whether the activity is in the public
interest, the applicant shall provide information éomparing the
benefits which may reasonably be expected to accrue from the
proposal and the reasonably forseealle adverse effects of the

activity. The decision by the department shall reflect the national

-and State concern for the protection of natural resources from

pollution, impairment and destruction. The following eriteria shall
be considered:

(1) The relé.tive extent of the public and private need for the
proposed activity; ' ‘ '
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6
(2) The availabili{y oi feasible and prudent alternative loca-
tions and methods to accomplish the expected henefits from the
activity; ‘ '

(3) The extent and permanence of the beneficial or detrimental

2 effects which the proposed activity may have on the public and

private uses to which the area is suited, including the benefits the
wetland provides; '
(4) The probable impaet of - each proposal in relation to the

cumulative effect created by other existing aund anticipated activi-

7 tiesin the i\'aterslled-

- (9) The probabie inpact on reco"mzeu historie, cultural, acem(.,
ecological, or recreatioual values and on the publie health or iish
and w 1ld]1.fe, A

(U) The size of the wetland which may be attected;

(7) The amount of the remaining wetland in the genelal area;

(8) Proximity to any waterway; and, ‘

(9) The economic value, both public and private, of the proposed
land change to the general area. '

d. If the regulated activity coustitutes linear development the -

department shall issue a freshwater wetlands permit only if:

(1) The existin.g_ hvdrologie function of the wetland will be
maintained to the maximum amount feasible; k

(2) There is no prudent and feasible alternative site for the

- activity thatis not a freshwater wetland or which affects a signifi--

cantly reduced area of freshwater wetlands:

(3) The alignment of the proposed activity is located in existing
ti‘ansportation rights-of-way to the maximum extent practicable; :
and '

(4) The proposed activity will not facilitate additional develop-
ment in freshwater wetlands or promote degradation of freshwater
wetlands. . _
~e. The department may use the National Wetland Inventory
mapé prepared by the United States Fish and Wildlife Sérvice_ for
the State, and the county soil surveys prepared by the Soil Con-
servatidn Service of the United States Department of Agriculture,
or any other maps or 'infdx_'mation which will aid the department.
in its review. ’ »

“f. If a treshwater wetlands permit is approved and issued pur-

suant to the provisions of this act the department may reduce or

_eliminate the butter zone as required to accommodate the approved

use.

g. Undér all circumstances the department shall require that,
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as a condition of the treshwater wetlands permit, all appropriate
measurcs have been carried out tomitigate adverse environmeutal
impacts, restore vegetation, habitats, and land and water features,
prevent sedimentation and erosion and minimize the area of fresh-
water wetlands disturbance. The department may require the
creation or restoration of an area of freshwater wetlands for
regulated activitics or any other special conditions the departuient
deems necessary. v B

h. The department shall require a person applying for a permit
or in receipt of a perinit to provide any information the departmen!
reasonably requires to assure compliance with the provisions of
this act. Upon reasonable cause or obtaining a search warrant,
the department may enter the premises wherein a regulated activ-
ity is located or where the information required under this sub-
section 1s located. »

6. a. There shall be a buffer zone adjacent to freshwater wet-
lands which shall have the tollowing purposes:

(1) Ecologieal trausition zone from uplands to wetlands which
is an integral portion of the wetlands ccosystem, providing tem-
porary retuge for wetlauds fauna during highwater episodes,
critical habitat tor animals dependent upoh but not resident in

wetlands, and slight variatious of wetland boundaries over time

~due to hvdrologic or climatologic effects:

(2) Sedinient and storm water. control zone to reduce the im-
pacts of development upon wetlands and wetlands species;

b. The following average buffer zone distances shall be applied
by the department in considering applivcations for buffer zone
waivers under subsection d. of this section: | ;

(1) 300 feet for hazardous and solid waste tacilities, industrial
facilities as regulated under the “Environmental Cleanup Respon-
sibility Aet,” P. L. 1983, ¢. 330 (C. 13:1K-6 et al.), office or com-
mercial developments greatei' than 100,000 square feet in floor
space, and residential subdivisions or developments greater than
100 units; ,

(2) 200 feet for office or commercial developments greater than
50,000 square fect in floor space, residential subdivisions or de-
velopments of ;z_reziter than 50 units, and linear development:

(3) 100 feet for comercial or office developments of 50,000

‘square feet of floor space or less. and residential subdivisions or

developments of less than 51 but more than one unit. The actual
buffer zone distance shall be delineated in such a way as to maxi-
mize the protection of freshwater wetlands, with an average buffer
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zone meeting the criteria established in paragraphs (1) through
(3) of this subsection, so that the wetlands protection provided b\
the buffer zone will he essentially consisteﬁt throughout the zone,
with a minimum distance of 20 feet in any section of the buffer zone.

¢. A person proposing to engage in a land use deseribed in sub-
section b. ’of. this section within 300 feet of a freshwater wetland
shall apply to the departrﬁent for a determination as to the ap-
plicable presumed buffer zone tor the proposed use, for a fee of
$25.00 per application. The application shé_li describe the proposed
land use with respect to the eriteria in subsection b. of this section
and include a map showing the freshwater wetland boundary, the
proposed land use and the proposed freshwater wetland buffer.
The departmeént éhall notify the applicant of the applicable buffer
zone for the proposed land use, Wlthm 30 days of the recexpt of
the application.

d. A person proposing to engage in a land “use described in sub-
section b. of this section within a buffer zone shall apply to the

department for a buffer zone waiver, for a fee not to exceed the

cost of reviewing and processing the waiver application, on forms

and in the manner prescribed by the commissioner pursuant to the

~ “Administrative Procedure Act,” P. L. 1968, c. 410 (C. 52:14B-1

et seq.). An agency of the State proposing to engage in such a
land use in a buffer zobne shall also apply to the department for a
buffer zone waiver on forms and in a manner prescribed by the
commissioner but shall not be required to pay a fee therefor. The
waiver application shall include at least the following:

(1) A plan of the site containing all proposed development
activities and a written description of the proposed land use, the
total areas to be modified, and the total area of the buffer zone to
be affected; '

(2) Verification that a notice has been forwarded to the clerk,

environmental commission, and planning board of the municipality,

and the planning board of the county wherein the land use is to

occur, which notice shall describe the land use and advise these

instrumentalities of local government of their opportumty to sub-
mit comments to the department;

(3) A statement detailing any potential adverse envu'onmenta]
effects of the land use on the freshwater wetlands and what mea-
sures may be necessary to mitigate those effects. | ,
~ e. The department shall, after according consideration to the
comments of the environmental commission and planning board of
the muniecipality and the planning hoard of the county wherein the
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land use is to take place. and the general public. issue a buffer
zone waiver only if it finds that the land use: -

(1) Will have no adverse impacts on the freshwater wetlands,
and maintains the purposes set forth in subsection a. of this sec-
tion as well as the protection of endangered and threatened species
as listed by the department; or

(2) Ts necessary to avaid an oxtraordinaf_v hardship on the

applicant brought about by circumstances peculiar to the subject

. property, o'rbto meet a compelling need of such importance to the

public as to override the public intent in protecting freshwater
wetlands as iestablished by this act, p'rovided'that the impact on
freshwater wetlands is minimized.

f. This waivér shall permit a reduction of the average buffer
zone distance by no more than 80% or to a minimum of 20 feet,
whichever is larger, except where the land use is a State, county or
lbcal roadway, or.a storm\:\’ater management facility, in which case
the waiver may permit further reduetion of average buffer zoue .
distances if there is no prudent and feasible alternative location
and the roadway or stormwater management facility will result
in minimum feasible adverse impacts on the freshwater wetlands.

g. If the department determines. and sustains proof that the
buffer zone distance as provided in subsection b. of this section is
insufficient to protect habitat critical to endangered or threatened
species as listed by the department or a major concentration of
wildlife or to sufficiently attenuate sedimentation and stormwater
impacts upon the wetlauds, the department may require additional
average buffer zone distances up to 100 feet. »

7. a. The department shall consolidate wetlands related aspeets
of other regulatory programs which affect activities in freshwater
wetlands including, but not limited to, sewer extension approvals
required pursuant to P. L. 1977, c. 74 (C. 58:10A-1 et seq.), per-
mits required pursuant to P. L. 1973, c. 185 (C. 13:19-1 et seq.),
and any permits and approvals required pursuant to P. L. 1977,
c. 75 (C. 58:11A-1 et seq.) and P. L. 1962, e. 19 (C. 58:16A-50 et
seq.), with the freshwater wetlands permit process established
herein so as to provide a timely, consistent and coordinated permit
process. |

b. Within 60 days after receipt of the completed application and
fee, the department may hold a hearing. If a hearing is held, it
shall be held in the counf_v wherein the wetland is located. when-
ever practicable. The department may approve or disapprove a

permit application without a public hearing unless a person requests
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a hearing, in writing, within 20 dzi_vs after the publication of notice
of the permit applic’ationfih'the bulletin of the department.
. e. If -a hearing is not held, the departmenf shall approve or
disapprove a permit application within 90 days following the date
that the application is deemed complete, or within 180 days of
sﬁbmittal, whichever is sooner. If a hearing is held, the depart-
ment vha]l’ approve or disapprove the permit application, request
modification in the apphcatxon, or dem the permit within 90 days
of the hearing. If the depaltment approves the permit, the de-
partment shall send notice thereof to the applicant. If the depart-
ment denies, or requests a modification of, the permit application,
the department shall send notice thereof to the applicant. The -
department may approve a permit iinposing’ conditions necessary
for compliance with this act. If the department does not approve
or disapprove the permit within the time provided by this subsec-
tion, the permit shall be considered apbroved and the 'depart.ment
shall be considered to have made the determinations required under
subsection b. of section 5 of this act. The action taken by the de-
partment under this section may be appealed in accordance with
the “ Administrative Procedure Act.” ’
d. Fees for the freshwater wetlands perm1t and buffer zone
waiver shall be those eatabh\hed in sections 5 and 6 of this act,
plus the fees charged for those perniits, as required, enumerated
in subsection a. of this section. ‘
8. a. If a freshwater wetlands permit is deiied, the owner of -

"record of the property aifected may request, and the local tax

assessor shall provide that, this fact be taken into account when
the property'is valued, assessed and taxed for property tax pur-
poses. f ‘

9. a. Any person may obtam rev iew ot a decision made pursuant
to sections 4, 5, 6, or 7 of this act by the Office of Administrative
Law by filing a petition with the Office in accordance with the

«Administrative Procedure Aect,” P. L. 1968, c. 410 (C. 52:14B-1

et seq. ). .

b. An) person may obtain judicial review of a decision made
pursuant to sections 4, 3, 6 or 7 of this act by filing a petition in
the Appellate Division of the Superior Court of New Jersey within

30 days after the approval or rejection. The court shall have the

power to make and enter an order enforeing, modifying, and en-

foreing as so modified, remanding for further specific evidence

or ﬁndmgs, or setting aside, in whole or in part, an action of the

department. The hmhn% of fact on which the decision is based




o =

(W&

e

-~ & O

0 5d

29

36

1
shall be conclusive if supported by substantial evidence on the
record eonsidered as a whole.

10. a. Whenever, on the basis ol any information available to
him, the commissioner finds that any person is in violation of any

provision of this act, or any rule, regulation or permit issued

_pursuant to this act he shall:

(1) Issue an order requiring any such person to comply in ac-
cordance with subsection b. of this section; or v

(2) Bring a civil action in accordance with subsection e. of this
section; or

(3) Levy a civil administrative penalty in aecordance with :uh-
section d of this section; or ‘

(4) Bring an action for a civil penalty in accordance with sub-
section e. of this section; or _ ' ‘

(5) Petition the Attorney General to bring a criminal action in
accordance with subsection f. of this section. '

Use of any of the remedies specified under this sectmn shall not
preclude use of any other rémedy specified. '

b. Whenever, on the hasis of any information available to 'him,b'
the commissioner finds that any person is in violation of any pro-

vision of this act, or of any rule. regulation or permit issued pur-

suant to this act, he may issue an order: (1) specifving the pro-

vision or provisions of this act, or the rule, 14eg111ati011 or permit
of which he is in violation; (2) citing the action which caused such
violation; (3) requiring compliance with such provision or pro-
visions; and (4) giving notice to the person of his right to a hear-
ing on the matters contained in the order. ,

c. The commissioner is authorized to commence in a civil action

in Superior Court for appropriate relief from any violation of

‘this act or of a permit issued hereunder. Such relief may include,

singly or in combination:

(1) A temporary or permanent injunction;

(2) Assessment of the violator for the costs of any investigation,
inzpection, or monitoring survey which led to the establishment
of the violation, and for the reasonable costs of preparing and
litigating the case under this subsection;

(3) Assessment of the violator for any cost incurred bv the
State in removing, correcting or terminating the adverse effects
upon the wetland resulting from any unauthorized activity for
which the action under this subsection may have been brought:

(4) Assessment against the violator of compensatory damages for

any loss or destruetion of wildlife, fish or aquatic life, and for any
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~ other actual damages caused by an unauthorized activity. Assess-

ments under this subsection shall be paid to the State Treasurer,

~except that compensatory (ldma"es shall be paid by specific order

of the court to any persons who have hoen aagne\ ed by the un-
authorized discharge:

d. The commissioner is authorized to assess a civil penalty of
not more than $10.000.00 for each violation and each day during

which such violation continues shall constitute an additional, sep-

arate and distinet offense. Anyv amount assessed under this sub-

section shall fall within a range established by regulation by the

commissioner for violations of similar type, seriousness and dura-
tion.” No assessment shall he levied pursuant to this section until
after the discharger has been notified by certified mail or personal
service. The notice shall include a reference to the section of the
statute, regulation, order or permit condition violated: a ‘conc;ise
statement of the facts alleged to constitute a violation; a statement
of the amount of the civil penalties to be imposed; and a statement
of the party’s right to a hearing. The ordered partf\' shall have 20

days from receipt of the notice within which to deliver to the

~ commissioner a written request for a hearing. After the hearing

and upon finding that a violation has 6ccurred the commissioner
may issue a final order after assessing the amount of the fine
speciﬁed in the notice. If no hearing is requested, then the notice
shall become a final order after the expiration of the 20-day peridd.
Pavment of the assessment is due when a final order is issued or
the notice becomes a final oxfder. The authority to levy an admin-
istrative order is in addit'ion to all other enforcement provisions
in this act, and the payment of any assessment shall not be deemed

to affect the availability of any other enforcement provisions in

_connection with the violation for which the assessment is levied.

Any civil penalty assessed under this section may be compromise

by the commissioner upon the posting of a performance bond by

the violator. or upon such terms and conditions as the commissioner
may estabhsh by regulation.
e. Any person who violates this act or an admnnstratn’e order

issued pursuant to subseetion b. or a court order issued pursunant

" to subsection c., or who fails to pay an administrative assessment

in full pursuant to subsection d. shall be subject upon order of a
court to a eivil penalty not to exceed $10,000.00 per day of such
violation, and each day during which the violation continues shall -

constitute a separate violation. Any penalty incurred under this

subsection may be recovered with costs in a summary proceeding
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pursuant to “the penalty enforcement law™ (N. J. S. 2A:38-1
et seq.). The Superior Court shall have jurisdiction to enforce

b

“the penalty enforcement law” in conjunction with this act.

f. Any person who willfully or neg’ligenﬂy violates this act shall,
upon convietion, he guilty of a erime of the fourth degree and shall
be punished by a fine of not less than $2.500.00 nor more than
$29,000.00 per day of violation, or by impr‘isonmeut tfor not more
than one vear or by both. Punishment for a second offense
under this subsection shall be a fine of not less than $5,000.00 nbr
more than $30,000.00 per day of violation, or by imprisonment for
not more than two years, or both. Ahy person who knowingly
makes a false statement, representation, or certification in any
application, record, or other document filed or required to be main-
tained under this aet shall. upon conviction, be subject to a fine
of not more than $10,000.00 or by imprisonment for not more

than six months, or both.

g. In addition to the penalties prescribed in this section, a notice v

of violation of this act shall be recorded on the deed of the property

wherein the violation occurred, on order of the ¢commissioner, by

the clerk or register of deeds and mortgages of the county wherein

the affected propert}' iz located and with the elerk of the Superior
Court and shall remain atached thereto until such time as the vio-
lation has been remedied and the commissioner so orders.

11. The following activities are exempt f.roin the provisions of
this act:

a. Agricu’ltufe management practices recommended pursuant to
P. L. 1983, e. 31 ((. 4:1C-1 et al.) on lands valued, assessed an‘d‘
taxed pufsuant to P. L. 1064, c. 48 (('. 54:4-23.1 et seq.) and aetively

cultivated or used for production agriculture:

b. Regulated activities which have received individual permit

approval or a finding of no jurisdiction by the United States Army

Corps of Engineers pursuant to section 404 of the “Federal \Vater»
Pollution Control Aet” (33 U. S. C. § 1344), and which have re-

ceived a grant waiver pursuant to the “National Environmental
Policy Act of 1969, (42 U. 8. C. ss. 4321 et zeq.) and which have

received all freshwater wetlands related permits from, or ap:

provals by, the department, prior to the effcetive date of this act.
c. Areas regulated as a coastal wetland pursuant to P. L. 1970,
c. 272 (C. 13:9A-1 et seq.). _
d. State or federally funded roads which are planned and de-
veloped in accordance with the “Xational Environmental Policy
Act of 1069,” (42 U. S. C. ss. 4321 et seq.), section 404 of the
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“Federal Water Pollution Control Act.” (33 U. S. C. 5. 1344) and

with Executive Order Number 33, approved Octoler 5, 1973.

e. Regulated activities on land under the jurisdidion of the
Pinelands Commission pursuant to P. L. 1979, ¢. 111 (C. 13:18.\-1
et seq.) provided the Pinelands Commission shall adopt rogulé-

tions to regulate activities in freshwater wetlands within its juris-

- aiction in a manner cousistent with the purposes of this act.

f. Regulated activities on land under the jurisdietion of the
Hackensack Meadowlands Development Commission pursuant to
P. L. 1968, ¢c. 404 (C. 13:17-1 et seq.).

g. The hai‘vesting of peat for the commercial production of
peat moss. ' ,

.12. a. The department may, after notice and opportunity for
a hearing, issue general permits on a Statewide or county basis

for the following categories of activities if the department deter-

-mines that the activities will cause only minimal adverse environ-

mental impacts when performed separafely, and will have only
minimal cumulative adverse impacts on the environment:

@3] Emergency activi}ties carried out to protect the public health
and safety; | “ ’
" (2) Maintenance, reconstruetion, or repair of roads or publie

“qutilities lawfully existing prior to the effective date of this act or -

permitted under this act: _

(3) Mah:tenance or repair of active irrigation or drainage
difches la\\'flﬂly é.\:isting prior to the effective date of this act or
permitted under this act;

(4) Maintenance and repéir‘ of storm: water management facili-
ties lawfully constructed prior to the effective date of thié act or
permitted under this act;-

(5) Maintenance, reconstruction or repair of buildings or struc-
tures lawfully existing prior to the effective date of this act or
permitted under this act; »

(6) Appurtenant improvements or additions to residential dwell-
ings lawfully existing prior to the effective date of this act, pro-
vided that the improvements or additions require less than a cuniu-
lative surface area of 730 square feet of fill and shall not resﬁlt
in new alterations to the freshwater wetlands outside of the fill
area; | _ .

(7) An activity which would ordinarily be regulated under the
provisions of this act but which is proposed for a freshwater wet-
land less than three acres in size and not contiguous to a surface

water tributary;
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(8) Water tupplv facilities planned, designed, acquired and con-
structed in a manner consistent with the New Jersey Statewide
Water Supply Plan. . :

- 13. a. The department shall, pursuant to the provisions of the
“Administrative Procedure Aet,” adopt rules and regulations to
carry out the provisions of this aect. '

h. The dnpqrtmevt shall, within one vear of the eﬂ’ech\e date
of this act, adopt as a regulation a list of vegetatne species which
are classified as hydrophytes, as defined in section 3 of this aet,
which are indicative of ireshwater wetlands and consistent with
the geographical regions of the State. '

¢. The department shall within 180 days of enactment of this
act, forward to the clerk of each municipality copies of the appro-
priate National Wetlands Inventory maps prepared by the United
States Fish and Wildlife Service for the State and direct the clerk
to ndtify the residents of the municipality of the availability for
inspection of these maps, by publication in a newspaper of general
circulation, | |

d. The department shall take appropriate action as necessary
to secure the assumption of the per‘mit jurisdiction exercised by ‘
the United States Army Corps of Engineers pursuant to the
“Federal Water Pollution Control Act,” (33 U. S. C. s. 1344).

¢. The department shall, within one year of the effective date

of this act, conduct a public education program on the provisions

of this act and its accompay ing rules and 1e0ulat10m

14, Count1es, mumclpahtlet or any political subdivision thereof
shall not regulate activities in freshwater wetlands in a manner
inconsistent with the provisions of this act, hut are encouraged
to control land uses in a manner that protects the ]ong'term via-
bility and public values of land regulated under this act.

15. a. The department shall, within two years of enactment of
this act, prepare and submit a report to the Governor,‘to the Presi-
dent of the Senate and the Speaker of the General Assembly, and

‘to the Senate Energy and Environment Committee and the Assem-

bly Environmental Quality Conuuittee, or their designated sue-

cessors. The report shall describe:

(1) The success or failure of mitigation measures performed in
actual development situations, both within the State and in other
states, and the nature thereof, as well as the current state of the
art techniques used for mitigation;

(2) Recommiendations for legislative or administrative actions -

necessary to ensure thie long term preservation of freshwater wet-
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lands from damage and degradation resulting from land use aetivi-

. ties, pollution, and hydrolosie changes which oceur in upstream

_regions of the same watersheds of particular freshwater wetlands. -

b. The department shall submit, within 18 months of the enact-
ment of this act and after public hearing, a draft'report containing
the findings and recommendations required in subéectiou‘a. of this
seetion. The information obtained at the public hearing shall be
considered in the final report. |

16. Thev objecf, design, and purpose of this act being the pro-
tection of the ffeshwater wetlands resources of the State, this act
shall be liberally construed. _ o

17. There is appropriated from the (teneral Fund to the idepart- '
ment the sum of $500,000.00. o ' .

18. This act shall take -effect o the 180th day after enactment
except section 17 which shall take effect immediately. The depart-‘
ment shall take all appi‘opriate actions necessary prior to the
effective date to lmplement the proi-'isions of this act on the effee-

tive date.

STATEMENT

This bill provides for the systematic review of development
activities in and avound freshwater wetlands to hetter protect the
citizens of the State from chemiecal contamination of water sup-
plies, flood and storm damage,, and depletion of natural resources
wlﬁch serve both recreation and commercial purposes. The bill
requires that a proposal to dredge, fill, develop, or in any other

way alter freshwater wetlands be accompanied by an application -

. to the Department of Eiivironmental Protection for a freshwater

wetlands permit to engage in the activity.
The bill utilizes technical terms generally consistent with federal
and State law and provides a procedure for identifying freshwater

wetlands, deseribes the conditions under which certain. activities

.may' take place, and exempts those activities which will not harm

the resource.

'To prevent duplicative procedures with respect to freshwater

~wetlands already regulated, the bill exempts lands located in the

pinelands areas as defined in section 10 of the “Pinelands Protec-

* tion Act,” P. L. 1979, c. 111 (C. 13:184-11), those lands under the

jurisdiction of the Hackensack Meadoivlands Development Com-
mission, pursuant to P. L. 1968, ¢. 404 (C. 13:17-1 et seq.), and

those areas regulated as coastal wetlands pursuant to P. L. 1970,
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e. 272 (C. 13 9A—1 et ~eq) from the requirements of the b111
The bill specifically provides that a freshwater wetlands permit
may be issued if the a,cytivit}':
- (1) Requires access to water or freshwater wetlands or is water |
~dependent as a central element of the basic function of the activity;
(2) Has no prudent or feasible alternative site which does not
involve freshwater wetlands: \
(3) Does not result in unacceptable disruption to wetland re-
sources, and |
(4) Is in the public mterest is necessary to refihze the bhenefits
derived from the activity and is otherwise lawful.
- The bill also provides for the regulation of the buffer area im-
mediately adjacent to the wetlands. '
' Certain administrative and procedural provisions havé been in-
cluded to provide for regulatory efficiency and predictability. For:
instance a letter of interpretation as to whether the site of a prd-
posed activity is in fact a freshwater wetland has been provided
so as to elarify situations wherein freshwater wetland permits
“may or may not be required. Specific time limits have been estab-
lished for the issuance for these letters of interpretation. Included
in the provisions of the bill is a speciﬁc direction to the department
to consolidate other related permits and approvals required by
State law, with the freshwater wetlands permits process, and to
take appropriate action to secure the delegation of the permit
jurisdietion of the United States Anm Corps of Engineers under
the “Federal Water Pollution Control Act.” This program is com-
monly referred to as the “404” program and provides linited
regulation of wetland areas. Finally, the bill provides that the
department must approve, conditionally approve or deny a permit
application within 90 days of the submission of a complete appli- |
cation or within 130 days of the original submission of the appli-
cation, whichever is sooner.
The bill appropriates $£500, 000 00 to the Department of L’nvu'on-
mental Protection.
The bill would take effect 180 days after enactment to provide
the department \\nh time to de»elop and adopt regulations to

mplement its provisions.

NATURAL RESOURCES
Provides for the systematic review of development activities in

and around freshwater wetlands.
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Moran, Singer, Rafferty, Assenblywoman Smith, Assemblymen

Schuher, Hendrickson. Arauge, Muziani, Miller, Dario, Assembly-
womau (Cooper, Assemblrmen Brown, Kolly; Loveys, Zangari,
Azzolina, Paterniti, Dovle. Deverin, Naples, Otlowski, Pelly,
Assemblywoman Crecco, Asseinlilymen DiGaetano, Shusted, Kline,

Assemblywoman Kalik, Assemblymen Riley, Felice, Assembly-

N

woman Donovan, Assemblyiuen, Gargiulo, Marsella, Gorman,
Bryant, Tudak. Doria. Karcher. Schwartz, Zecker, Palaia, Assem-
blywoman Randall, Assemblymen Colburn, Shinn, Thompson and
Charles ’

Ax Act concerning the vesulstion ol Ireshwater wetlands and

1
1

enacting Chapter U1 ol Title 15 ol ti.e Revised Siatutes.

BE 1T ExACTED Ly the Senate aid General dsscinbly of 1le State

of New Jersey: .
1. This act shall L.e known and may Le cited as the “Freshwater
Wetlands Preservation Act.” '

2. a. The Lenislature fhuds t1ar larae eantizuous freshwater wet-

lanuds play an bntegral rale innotaindng the quality of life through

material contrilutions to the witer quality of the State, its econ-
omy, food supply, and fizii and wildlite rezources by:

(1) Protecting subsurface and potable drinking water sup-
plies by serving tu pusify suriace water and grouidwater
resources; ’ '

(2) Providing 2 naturul mcans of fluod and storm damage

- protection throuzh the alsorption and storage of water dur-
ing high rurofl periods @i threual the reduction of flood

crests, thercby proteciiyg agalist the loss of life and property;
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(3) Serving as a huffer zone between dry land and water
courses, therehy retarding soil erosion; and o
(1) Providing essential breeding, spa\vnmz. nesting, -and
wintering habitats for a major portion of the State’s fish and
wildlife, including migrating Lirds, e ndangered species, and
.cdnmuerciai]y ard recnéationa]]_v important wildlife.
h. The Legislature further finds that: | :
(1) While the State has actedAi_'or' the public benefit to
vprotect coastal\\'etland-areas, it has not, except indireectly,
taken concomitant action to protect the State's inland water-
ways and wetlands; that in this the most densely populated

State, located in the Northeast corridor where pressures for

corumercial and residential development define the pace and

pattern of land use, it is consistent with the public interests

to establish a progran 101 the systematic review of activ ities
in freshwater wetlalds areas to provide predictability in the
protection of the fiuite and valuable resource. -

(2) In order to advance the puhllc mtere=t in a just man-
ner the rights of persons who own or posse ess real property
affected by this act must be fairly recoenized and balanced
with public environmental interests. |

(3) In an effort to preserve arc protect freshwater wet-
lands areas it is important that the State sccures as expe-

ditiously as possib h- the Jdelezation of reshwater wetlands

permit- jurisdietion” cunent]} exercised b the United States

‘Army Corps of 1.':,i1§;'i1:('(‘1‘5 purstant to the “Federal Water
Pollution Control Aét," (33 T.S. C. € 1344, et seq.).
As used in this act:

a. “Commissioner” means the Commiissioner of the Departmer.

of Environmental Protection:

b. “Department™ neans the Department of Environmental Pro-

tection; , _

¢. “Environmental conmmission” means a municipal advisory body
ereated pursuant‘ to P. L. 1965, ¢. 243 (C. 40:36A-1 et seq.);

d. “Freshwater wetland™ pieans an area that is inundated or
saturated by {resh sarface water on grourdwater at a frequency

and duration sufiicient to support. and that nuder norwal circum-

slances d«)w c1‘1]“’)01‘ a }x (S ‘1‘!“ e Of veowtn* 100 t 11(0“\ aQn %‘. o
for life in saturated =01] corditions, commonly krown as hydro.

phytic vegetation, ard wheve w Lvdric soil cordition simnllaneously

e.\1=t.~_. M where arnropriate Ewwu G i enl Si0ns eXistoeol
, 1rog

1
istent with a determinat’er of hvdrolexie rowinn as Jetived helow,

provided that any one of the following exists:




17

18
19
20)

22

29
- 30
31
32
%
34
35
36
37

39
10
41
12

Qr. O Ov Ot QY O
Sy Ot He O 1L =

(1]
-1

'3

(1) it is contiguous to an inland lake or pond, or a river
or stream, or

(2) it is not coniiguom to an inland lake or pond, or a river
or stream, and more than five acres in size, or

(3) it is not contizuous to an iniand lake or pond, or a
river or stream, and five acres or less in size, if the commis-
sioner -determines that protection of the area is essential to
the preservation of the naturai resources of the State from
pollution, impairment or destruection.

Cultivated or disturbed hydric soils which do not contain
hydrophivtic vegetation ou tle date of ei:actment of this act
shall not Le cousidercd a freshiwater wetluad.

Hydrologic regime shull be detennined urilizing five foot
piezoneter readings. from Novewmber to May, corrected for
unusual precipitation events. Unider this approach, lands where
the water table is at or within 12 inches of the surface for
‘a significant portion of the zrowing season shall be cousidered
an appropriate hydrologic eondition for a determination ot
wetlands. ’

e. “Freshwater wetlands permit™ means a permit to engagze in
a regulated activity issued pursuant to the provisions of this act:

f. “Hydric soil condition.”™ wmeaus soil that Is satuated at or
near the soil surface with water that virtually s lacking in {rec
oxvgen for significant periods during the crowing season or soil
which is flooded frequently for long periods dufi:.g the growing
geason; o
g “Hydrie soil” nicans the hydric soils listed for New Jerscy
by the Soil Conservatio:n: Service of the Unlred States Departiient
of Agriculture: | :

L. »Hydrophiyte” mears plant life edapted o crovith and repro-

v : TR}

duction under saturated root zol:e conditions durine a sulsiantul

portion of the growiny season:

i, “Linear Developmen:™ means land uscs or utilities such as
roads, sewer lines. water lines, stormuwater {usilities or drainage

1 e s

pipes, gas lincs, eleetriz lines, tedephon Thos st otha

R
SN

sion lines. and the right-of-way thvieiur Whose buasic purpose is

~to provide a utility service:

L pes0eintlons, <o-

i, “Person™ includes <~u:j-m‘:‘.:f--:.>.
cieties, firms, partuerships and jomt stock companics as well as
individuals, unless restricted b othe context to o dividud oo
distinguished frow a corperate extity or gpoecifieal’s restricte o
6ne or some of the above enumierated syvnoivm:z and includes

agencies of this State. the United States, aiy othier state of the
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TUnited States, and any' foreign country or government lawfully

owning or possessing property within this State; v

k. “Regulated activity™ means the discharge of dredged or fill
material into a freshwater wetland such that it would alter a fresh-
water wetland. '

4. A person proposing to engage in a regulated activity shall

_appl\' to the department for a freshwater wetlauds permit, for

a fee not to exceed ihe cost of processing the application, on forms
and in the manner prcscribed by the commissioner pursuant to
the ‘“ Administrative Procedure Act,”’ P. L. 1968, c. 410 (C.52:14B-1

et seq.). An agency of i Nt ite proposing to engage in a regu-

lated activity also shall apply to the department for a freshwater

wetlands permit on form: and in a manner jrescribed by the

9  commissioner, but shall not be reyuired to pay a fee therefor. The

27
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application shall include ai least the following :

(1) A cdnceptual site plan depicting the proposed develop-
ment activities and a written description of the proposed
regulated activity, the total area to be modified, and the total
area of the freshwater wetiznds to e aifected:

(2) Verification that a 1‘oti(-c has bLeen forwarded to the
vclexl\, environmental coninission and planning board of the
‘mumcxpahtv. and the 1»!“.1 inig hoard of the county. and land-
owners within 200 feet of the prenesed resulated activity which
notice may be filed coeurrentiy with notices required pursuant

to P L. 1975, ¢ 201 (C. £0:35D-1 etoseq.) where in the regu-
lated activity is to cecur, winch notice shadl deseribe the activity .
and advise these instrumenialities of local government of their
opportunity o cubz.u conmments ta the deparinent

(3) Veérification that notice Las o, puilished in a news-

. paper of locul circulation:

(4) A statement derailing omy Io*enh 2] adverse environ-
mental effects of. the rezulated ac—:z'\'lt_\" aund proposed lea-
suresAto mitizate those effects. '

5. a. Within 60 days afici vee

N

ipt of the complated application

tu

1
]

and fec, the dopm-tn.cnt ey boid a Peoring, It a Learing is Lield,

it shall be beld in the comntv where the wetland on which the

permit is to apply is located. Zotice of the Learing slall he made

in the sare manper asior Uee prommication of 1o wad o the mAQ-
ninistrative Proceduvre Aet,” Po Lo 10680 ¢ 410 o, L2:1405-1 et
segni. The depantror cmay woprove o disaprove a penmit

applicatien without a publlic kearing unless the aepartnent de-

terinines that the permit annlication is of siunificant impact to

warrant a public Learing.
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. 1f a bearing is not leld, the department shall approve or
disapprove a permit application within 90 days following the
date that the application is dvemed complete, or within 180 days
of submittal. whichever is sooner. It a hearing is held, the depart-
ment shall approve or disapprove the hpennit application within
9u days after the conclusion of the hearing. The department may
approve a permit appli‘caﬁon, reanest modifications in the appli-
cation, or deny the pern:it application. If the departnient approves
the perm:it application, the department shall prepare and send
the permit to the ayplicant. It the departuient deﬁies. or requests .
a modification oi the permit application, the departinent shall:
send notice of the deuial or muditication reguest. and the reasons
for the denial or the modifications requested tu the applicaut.
Department al’lpl'()\‘-id 1may incude thie issuance of a permit con-

taining conditions neces~ary for compliance with this act. If the

department does not approve or disapprove the permit applica-

tion within the time provided by this subsection, the penmit appli-
cation shall he considered approved, and the department shall
be considered to have made the determinations required by sec-
tion 6. The action taken by the departuient niry e apealed
pursuant to the **Administrative Procedure Act,” 1 L. Tube,
¢, 410 (C. 32:1418-1 ¢t seq.). '

6. a. A permit for a u»guiau«’. activity shall not be ;xpprd\'edA
wiless the depiortinent deteituines that the lssuance of & permit
i in the public interest. ihat the permit is necessary to realize
the benefits derived ivom: tiie zetivity, and that the actvity is
otherwise lawful.

b. In determnining whetier the activity is in the public interest,
the henefit which reasonabiy may he expected to accrue from the
proposal shall be balanced wgainst the reasonally fore~ecahle
detriments of the activity, The decision ~hall rzdect the national
and State concern for the protection: of natural resources from
pollution and destruction. The fallowing gencral eriteria <hall be
considered: »

(1) The relative extent of the pablic and privat. need for
the proposed activity. o

(2) Where there are wnresolhved conficts as to FEROUree
use. the practicability of using vea-onalle witornative love-
“tions and methods to aceormplish the ohiective of the pi‘o-
posed activity: ‘ |

(3) The extent cud permanence of the leneficial and or
detrinmental effests wiich the propoc.d Activity may lane on

the public and private vess to which the area is wvited: and
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(4) The ‘ec-onomic "nlhe, hoth public and private, of the
pxopo~nd activity or la n(‘ change to the ceneral area.

e. In connde'm" a permit application, the department sha;l
give serious consideration to fndings of nwcessity for: the pro-
posed activity whicl, Lave heen made Ly other State ageneies, _

d. A permit :hall not b\ issued unless the applicant shows
either of the following: ' ,

(1), The 1»’1'(»p~3»e<!‘ setivity is primarily dependent upon
being located in the wetland: or
(21 A practicable elternstize dods not exist.

e, The department shidl develon a gencra! per:it process for
the issnanec of yeruiits for Yinear develepaent, provided that =uch
linear il«-\'cldp;n«-hf wou'd 1t Lave a signilicant adverse effect on
five acres or more of wetiands Qeeried of i g)‘ quality as defined
in section & of this act.

7. a. The pemﬁt Fequirecnts of sections 3 and 6 of this act
shall he satisficd Ly the crention of new reshiwater wetlands or
the enhancerent or exransion of exivting vetlands to produce
substitute wotlands '*'~'h‘6~:j Gz er ecolacical value is enmivalent
to or greater than that of the predesdoyad wetlands. Suel erea-
tion. enhancement or enlar—erient ¢! -ub-titnte freshwater wet-
lands shall he permitied on oo e site. Saeli proposed mitivation

shall he evaluated by the depariert as part of the apnlieation

~for a freshwater wetlunds permit and slall not e cudre w :wpmme

per mlt appi lication.

b. The cemissioner shal' olvo deveien o prosyam of witization,
enhancenient or repluccnielit o orinkities on State owned lands
in order to: _

(1) Maximize the environmprtal value of State owned
lands: ' B ‘ - A

(2) Frovide for miviecton opportunities wheére a prace
ticable alternative docs not exi=t at or near the location of
the regulated actlwt‘ '

8. The department ~hall /4 \-l-m a clus~ifcation system which
will rank or pnormzv wetiods Values s tiat thev are reculeted
con-istent with the [EREDAEIR HEN p":’s\'id‘:. A~ suchs wetinnds of

a bieh ranking e exbibiv onel guelities as: vreas inabited
t

. N SR ‘, N Yl T y [ i . i
Wit dare o) eldaiielrea Shecios f=led o Qe wotn Tederal
statute or reealatien: exirerv hich wilaiine species diversineg

T J I U SR . N
Cextremen Dgn waler 8 e NaCteisTIes 0 01 L\llt...\l\ :.':.‘::
recreational viates. LUolsersery, velnnds o adow ranking will

exlibit Jow or degruded valies o loose uiiiated above
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9. The department shall consalidato other regulatory prozrams

“which affect activities in freshwater wetlands ineluding, hut not

limited to, any permits and «poroval required pursuant to P. L.
1977, e. 74 (C. 5R:10A-1 et <eq.), P. L. 1973, ¢, 185 (C. 13:19-1

et seq.), . L. 1977, ¢. 73 (C. H%:11A-1 et sea). P. L. 1962, ¢.- 19

(C. 58:16.A-20 et seq.) and . L. 1977, e. 224 (C. 58:12A-1 et seq.),

with the freshwatcr wetlatds perwiit proesss established herein

s0 as to provide for a timely, consistent and eoordinated permit .

process.

10. Any person ay obtain judicial review of a decizion made

pursuant to scctions 4, 5, and 6 of this act by filing a petition in

the Law Division o the Sunerior Cort of New Jersey within
30 davs after the ap: oial o vejeetion. The court <hall have the

power to make aud enter an order erforeing. 1odifying, and en-

forcing as so modifed. renanding for further specific evidence

_or findings, or setting aside, in whole or in part, an action of the .

devartiient. The findines ! faci on which the decision is hased
shall be conclusive ii' suppo:ted Ly substantial evidence on the
record coli~idered a~ u whoie.

11, Wi following aciivides ave exempt [roui the provisions

of this act:

a. Agriculture mamigenient practices recomupended pursuant to
P. L. 1983, ¢. 31 (C. 4:1C-1 ¢t ey on lanas valued, assessed and
taxed pursuant to P L1964 ¢ 35 000 54:4-201 et seq.)

1. Emervency activities carrimd vut to proteei the public health
and safety: _ ‘

¢. Maintenanee. recoli=trueion, o repsir of voads o huM?'
atilities lawfully exi tng pefae 1o the efieetive date of this ol

d. Maintenavce oy vopaiv of aotive ircicaton or drainage ditches
hx\vi'ull_\’ existing prioy 1o tieeneetiv e date o this act:

e. Maintenanee and repuis 'nz'i~t-'.».u_-zn water voari_eipent facilitios
Jawfully constructed prior to the effective date of this aet:

. Maintenance. recon<tructior ot penair of huildines or strue-

fl’l‘“eS. and appurTeNInt o foces TV s, ]:;‘\";'11‘51'\' oxs<iting ]l"i()!‘

‘to the effective date of this aet: ond

». Sife plans and suldivisions for which nrelminsry apnrova!
ba~ been applied for o vecdived pursuant to te nrovision of P. L.
1675, 0. 231 (€. 403D cr s ator o e esfective date o) 1
act. ;l'l)(] whielh bave received fnn] ;l]‘g'l‘n*o\'u] therenf within siy
vears of enactinont of this aet.

L. State or fodersih omded roads whiel are pln Bed e

o

developed in acvordan. - vith e o Noutiona! Frvironental Potie.
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Act of 1969,"" P. L. 91-190 (42 U. S. C. 4321 et seq.) or with
Exccutive Order Number 33, approved October 5, 1973, except that
this oxompﬁoh shall expire three years after the date of enactment
of this act or when the department scrures the delegation of, or the

general permit to cariy out the permit jurisdiction exercised by,.

the United States Army Corps of Fngineers pursuant to the

“Iedeml Water Pollution (‘nnnol \ct" (33 7. S. . §134.)
whichever is earlier: ' '

i. Regulated acm'xtlo.-j_\\':hich have réoeived npbfoval by the
TUnited States Army Corps of Enaineers pursnant to section 404
of the *“Federal Water Dollution Control Act™ (33 U. S. C. § 1344),

~and which have received a wvant waiver pursuant to the **National |

Environmentai Polirv Act of 1000°° (42 U, K, €. 7 4321 et seq.), or
wlich have received all freshwater wetlands related permits from,
or approvals by the department. prior to the effective date of the
act. , :

12 _'1_‘ho‘depﬁrtmein shall-make application to secure the delega-

tion of, or a general permit to carry out, the permit jurisdiction

: eXercised by the United Statex Army Corps of Engineers pursuant

to the **Federal Water ollution Control Aet™™ (33 U. S. C. 1 134H)
within six months of enactizent of this act, v _

13, If a person vielates this act. the Deportment of Environ-
mental Protection may institute a civil action in the name of the

State in a court of competent jurisdiction for injunctive relief to

“enforeethis act and m'm-’n‘lﬁiff and nrevent that viola tmn and the-

conrt madv proceed i the action in a summary manner. A herson
who violates this act is subieet to a penalty o not less than £230.00

nov-nore than SS.000: £o3 e L offense, to be collected In a eivil

action by a summary p;'occerhz.,:‘mxde' “*tlre penaity enforceuwent

law™ (N, J. 8. 250:05-1 etose ) or inoany case before a court of
competent jurisdiction w Tevein injuetive 1elict bad heen re-
quested. Tle Law Division of tle Superior Court shall bave
jurisdiction to enforce ''ti:» penalty enforcement law.’”” If the

violation is of a continuine nuture. each dey during wkhiech it ¢on-

mmu constitnies an additiensl semete, and distinet offense.
S 14, 2. The c‘e]m"vwnt shdls pursuoant to the pravisions of the

> Administrative Procedure Act,”” T L. 1623, ¢, 410 (€. 532:14B-1

1

et seq. i, ador t proc dural riles 1o corry out “Lie prov fsions of this

act. . i

b. The departient -Lali, vithin one vear 01 the etfective date of
this act. adopt 4z « i'(‘é;‘:lil fon s list of vereintive species whicl are

classitied as hydroplvtes, as defined iu section 2 of this act, whick
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are indicative of freshwater wetlands ‘andv consistent with the

geographical regions of the State.

15. The department shall, within one vear of the effective date
of this act, conduct a public cducation program on the provisions
of this act and its accompanvying rules and regulations. -

a. The department shall make or cause to be made a preliminary
inventory of all freshwater wetland areas in this Staté on a county
bj‘ county basis and file the inventory with the register of deeds,
county clerk, and municipal c]erk; which inventory shall be mapped
at a scale of one inch equals 200 feet.

b. A hearing shall Le lield hy the department after publication
and due notice so that interested partieé may comment on the
inventory. After the hearing the department shall issue a final

inventory whicl shall be sent and kept by the register of deeds.

county clerk and municipal clerk. . Legislators shall receive an’

inventory of a countv or regional classification for their districts
including botl: preliniinavy and final inventories unless the legis-
lators request not to receive the materials.

c. Before an inventory is made of a countr, interested persons
may request the department to inspect property and the depart-
ment shall make a-written wetland determination. The deternina-
tion shall be made within 20 aavs after the request. Completion of
the inventory shall not delay i lementation of tLis act.

16. a. As inventories of wetland are c-ompl.eted, thie inventories
shall be used as one of the criterla by the departnent in issuing
permits. The inventories shall he periodically updated every five
vears. The maps, ground surveys and description of wetlands
included in the inventories shall be subwitted to the respective
county register of deeds and sbali become a public docuent
availahle to review by any mewber ot the public.

b. Aerial photogréphs and satetlite telemetry data reproductions

shall be made available to the respective county register of deed- .

for cost as determined by the department. ‘

17. As wetland inventories are completed as specified in section
14, owners of record a~ identified bj' the current property tax roll
shall be notified of the possiile c¢hange in the status of their
prbperty. Notification shall be ;JrintedAon the nest property tax bill
mailed to property owners in the county. It shall contain informa-
tion specifving that a wetiand inventory haz been completed «nd
is on file with tie regiqm'v of deeds. county clerk and municipal
clerk, and .that property owncrs may be subject‘to.reg'ulatiun

under this act.
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18. a. This act Shall not be construed‘ to abrogate rights of
authority otherwise pr owded by law. k

b. For the purposes of detenmmnv if there has ‘been a taking of
property without just compensation under New Jersev law, an -
owner of property who Las sought and been denied a permit or has
been made subject to modification or cdnditions in the permit under

this act or the department’s action or inaction pursuant to this

-act may file an action in a court of competent jurisdiction.

e. If the court dete‘mm(= that an action of the department
pursuant to this act constitutes a takmn of the property of a
person then the court tha}l order thie department, at the depart-
ment s option, to do onc or more of the following:

(1) Compensate the property owner for the full amount of
the lost value.

(2) Purchase the property in the public interest as deter-
mined before its value wos affected by this act or the depart-
ment's action or inaction pursnant to this act.

(3) Modify its action or inaction with respect to the prop-
erty so as to mmmuze thc detrimental effect to the property’s
value. . .

d. For the purposes of this section, the value of the property
may not exceed that share vfh'u-h fhe area in dispute occupies in
the total parcel of land. of the State eyualized evaluation of the
total paréél, multiplied by two, as determined by an ingpection of
the most recent assessment roll of the townslip 0,11_‘.c\i;_);;i;_;__)»_s;l_x_jgh
the parcel is located.'
©19. There is appropiiated to the departmient, the sum of §2
million to carry out the provi-ion~ of this act. :

20. Thisbact <hall not take effect until such time as the delegation
of, or a general permit tQ carry out, the permit jurisdiction exer-
cised by the Tnited States Army Corps of Engineers pursuant to
the “Federal \\'ater?o]lption Control Act™ (33 U. 8. C. {1344.)

‘has been secured by the $I&IIP of New Jersey, except that sections

14, 15, 18 and 19 shall ta"k'e efféct immediately. From the date of
enactment of this act, until sucl delezation occurs, all freshwater
wetlands jurisdiet: ional and ragulatory determinations sbhall be
made by the United States Army Corps of Enameeas The depart- -

meont shall take all actions: neces=ary prior to the effective date to

implement the provisions of this act on the effective date.



STATEMENT

This bill, known as ‘the ‘‘Freshwater Wetlands Preservation
Act,’" establishes a comprehensive svstem to protect, preserve and
regulate the state's valuable freshwater wetlands.

The bill is modeled after a wetlands preservation law in Michi-
gan, the only state allowed by the federal government to assume
regulation of wetlands under the ‘“Federal Water Pollution Con-
" trol Act.” The legislation is designed to regulate wetlands de-
velopment in an economically-feasible and environmentally-sound
manner. S '

The bill provides for a systematic review and management of
freshwater wetlands by the Department of Environmental Protec-
tion, beginning with a thorougli inventory and classification of
freshwater wetlands to serve as the criteria for consideration of
permit issuance.

The bill establishes a permit process in the department, desxg'ned
to meet federal standards for state assumption of regulatory
responsibilities and to eliminate duplicative permit procedures.
The legislation appropriates $2,000,000.00, the present annual cost
of federal regulation of freshwater wetlands in New Jersey, to the

department to implem:ent the preéervation act.

The bill exempts a number of wetlands activities, including

certain agriculture management practices. emergency activities to’

protect the public health and <afety, and maintenance and recon-

struction of roads and buildings lawfully existing prior to the

-~ effective date of this act.
The hill establishes an equitable mitigation program and fresh-
water wetlands classification rating s¥stem under the management

of the commissioner of the department, to provide fair compensa-

tion for the environmental value of freshwater wetlands affected

by the granting of a department permit.

The bill would take effect upon delegation of the perniit jurisdie-
tion of the United States Army Corps. of Engineers under section
404 of the ‘‘Federal Water Pollution Control Act.” |

~ NATURAL RESOURCES

Provides for the reculation of freshwater wetlands by the State.
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ASSEMBLYWOMAN MAUREEN OGDEN (Chairwoman): - I would.
like to open the hearing at this time. I am Assemblywoman
Maureen Ogden, Chairwoman of the Assembly Energy . and‘-Napural
Resources Committee. This is the third hearing we have held on
these‘two,bills dealing with the protection of the'freshwater
wetlands. One of the bills is under my . sponsorship -- A-2342
-- and the other bill is being sponsored by Assemblyman Jack
Penn, who 1is sitting here -- A-2499. The proper notice has
been ‘given'-for this hearing. As everyone can sée, ‘this is
being taped, and transcripts will be available to those who may
want them. ' _ , , _ '

1 would also 1like to introduce at this time,
.Assemb1Yman Bob Shinn, who is a member of the Committee, and
vwhO»represents this district, I believe -- Bob?

ASSEMBLYMAN SHINN: . Yes. |

ASSEMBLYWOMAN OGDEN: 1 don't know if you want to sayf
a word of welcome. I am glad to be down here. As I told Bob,
Mount Holly 1is one. of my favorite towns because it is so
beautiful. 1 am gléd to haVe a reason to come down here and
see it égain. | |

ASSEMBLYMAN SHINN: You're welcome anytime, Madam
Chairman; We arebhappy to have the hearing here. We welcomé
Assemblyman Penn down, and also all of you who are heré for the
hearing. ' ' | V ‘

‘ ~ ASSEMBLYWOMAN OGDEN: Assemblyman Jack Penn is sitting

to Mr. Shinn's left. David Inverso is recording'this hearing,

and Norman Miller, who is the Aide to the Committee from
Legislative Services, is sitting to my right. _

| Thekpolicy we followed at the last two hearingé was to

first hear from anyone representing a Federal, State,'or county .
agency and, also, to' accord privilege to. any elected

officials. In terms of the people who havé been signed.uP, I

believe, Assewblyman Foy, that you are the ranking member here.




ASSEMBLYMAN THOMAS P. F OY: Madan
Chairman, members of the Committee, ladies.and gentlemen of the
public, officialsaand guests, and press: 'l'want'to~first'take
this' opportunity to 'welcome 'you, Assemblywoman‘ Ogden, as
Chairperson of the Commlttee and the members of the Committee,
to Burlington County, which 1 represent along with Assemblyman
Shinn, Assemblyman Harold Colburn, Assemblywomanv‘Kalikg and
Senators Haines and Costa. We appreciate your taking the timev
out of your busy schedules to'hold a public hearing on such an
. important issue, one that vitally affects the interests of
many, many people in our County, as well as the other counties
, throughout the State of New Jers ey . » o ’
. So, welcome to Burlington County. If you have time,
enjoy picturesque Mount Holly today, but I know you have busy
schedules so come “back aga1n 1f you can't see. everythlng you
would like to see today ' _ ’

As to the important bu31ness that is on the Committee
agenda today., this public hearing on the two bills dealing with
wetlands preservation.‘ “your ‘bill, A-2342, and A-2499,
- Assemblyman Penn's bill, I wish to congratulate both of the
vprincipa1> sponsors of the legislation, ©particularly you;
Assemblywoman Ogden, for focusing attention and debate on this
important issue in the State of New Jersey. We are a small,
highly urbanized State that has precious little in the way‘of
resources left -- natural resources -- and 1 think the
introduction’of your 1legislation, as well as the introduction
of Assemblyman Penn's’legislation, has this salutary effect if
nothing else: It focuses the attention of the people of this
~State, and of the media of this State,-on an important issue
which'deals.with not only our present, but our future, and the
kind of quality of life future generations are going to have.

‘ Having said that, I am here basically ~to express my
supper for a bill which 1 co-sponsored, and Lo tell you why 1

am supporting that particular bill as opposed to supporting the




other bill. I am the - co-sponsor of Assemblyman Penn's‘bill;
A-2499. 1 support that bill not because 1 am a captive of the
builders, or because 1 am a captive of the construction
industry, or because Charlie Marciane called me up and told me
to be here to say something nice about Jack Penn's bill. 1
support it’because 1 have a great fear that we ate engaging, in
this State, in a certain amount of regulatory overkiiluL' My
concern'is that whateVer‘legislation-we develop to protect our
wetlands is one that is not so strangulating in terms of the
development process, so choking in terms .of permitting someone,
or enablihg someone, té 6btain a permit to do certain’things,
that we, in effect, put ourselves out of business in the State
of New Jersey. | '

1 am not saying that 'is going to habpen. with
Assemblywoman Ogden's bill, but 1 do believe from a comparative;
analysis of the two bills-- 1 have é comparative analysis that
was prepa:ed by the New Jersey Conservation Foundation, and-
sﬁbsequent additional information. which was .provided by
Assemblyman Penn's staff, which I would 1like to put into the
record today. I'm sure he can make additional copies .
available, but 1 think this explanation of the critique ‘that
was done by the Conservation Foundation will be a very valuable
tool for the Committee in terms of the ultimate bill that is
reported out, the one that is afforded to the General Assembly’
for voting. ' ‘
'So, without getting into more specifics because the
bill obviously is Assemblyman Penn's -- he knows it inside and-
out; I know 1it, but can't express it as well as he can
certainly -- I wish to register my support for his legislation,
and to wish the Committee well in its deliberations in
‘reporting out a wetlands bill that will be fair and‘balancéd,
and accomplish its objectives of presef?ing our natural
resbﬁrces. but at the same time will not strangle our business
and development community. ' '

Thank you, Madam Chairman.




ASSEMBLYWOMAN OGDEN:‘-Thénk'you very much, Assemblyman
Foy. 1Is MayoriF:ank Priore fromfParsippany here? | '
MAYOR FRANSK PRTIOTRE: Yes, 1 am. Good
morning. 1 just want to say that I missed you in Lincoln Park»
the other night, but 1 was abie to travel down to beautiful.
Mount Holly. This is the first time I have been here, and I am
very-impréssed with the area. It is ‘quite béautifﬁl. somewhat
different than’Paréippany. but then again'I think that is_what
makes out4State the great State it is. 1t is so very diverse
and so very beautiful. |

As you are probably all awaﬁe, there are many concerns.
that face 1local government officials in connection with the
wetlands preservation argument. Parsippany/Troy Hills is a
municipality. with a -population of over 52,000. We are, 1in
g faét, the largest in Morris'CountY. As its full—time>Méyot _—
nand 1 have a very unique position: there are only about 12 of
us who are_fullitime in this State -- 1 feel T have a fairly
good position from which to express some of these concerns.

Our municipality'sfretchéS'about 25 square miles. We
have been constantly',striving to enhance the high quality of
life, which  1 think is very evident in Parsippany.
’Cbhséquently, we have;always welcomed intelligent deVélopment
‘because we have taken steps to control our growth, and have
 ‘done s0o basically thtough sound plaﬁning. As a fésult of our
controlled growth, we have been able to enjoy such benefits.as
jobvopportunities. Our unemployment, right now, is about 3%.
Just aboﬁt anyone who wants a. job can get a job in Paréippany.
We have had very much in the way of increased ratables. We are
averaging'about $50 million a year in new ratables. This, of
course, has not only expanded our ratable base, but has created
'_a stabie tax base. We have been able to extract millions of
dollars worth of improved roads'through the Municipal Land Use
Law of 1576. - B ‘




We have been able to expand our Police Department from
where we were five or six years ago, where we were doing
reactionary police work. We are now doing more and more _
preventive police work. -~ Why? ~ Because the tax base has .
enlarged and allows us the ability to afford to hire these new
_men. our crime rate, as a result, has dipped: over 50% in
serious crime. Thihgs such as break-ins and burglaries'are way,
down. v _ »
‘ We have been able to build a better school system. We
now support - a. school system of over $40 million with 13
séhools. our taxes have gone up very little proportiohately
because of an increasing ratable base.

But, to cite a perfect example of Parsippany/Troy
Hills' desire to control its future, several'years ago, back inri
the mid-1970s, with the help of 1local, State, and Federal
_moneys, we were able to build 'a $100 million sewer system.
This includes an advance waste water tertiary treatment plant,
one of the most modern in the entire Northeast region. It
contains, besides tertiary waste water treatment capabilities,
dual -incinerators, éomething rather unusual in New Jersey. 1
believe there are onlybeight incinerators in the gntire State
capable of burning sludge. _ | '

‘ "Right now, the operating costs of this facility are
quite high, but the projected growth of our township has given
us the opportunity to amortize the costs of the debt service
for this plant over a series of years, and we have basically
coniained these costs by increasing new ratables; As the
ratables come in, they péy>a'bigger and bigger share .of that
plant. Also, because there has been growth in our region, we
have now taken in the sewerage from the municipality of
Mountain Lakes, and most of Montville Township. We are under
contract fight now to take in the municipality oﬁ Rbseland. We
have taken in all ot East ‘Hanover, and we have a tuture

capacity. We can help our neighboring communities as they grow.



v'But this  §1ant was planhed on the ~éoncept thét our
‘State and our region would continue to grow. Now, I think it
- is interesting that our State move in a fashion where thére.is
consistency. In other words, our GoVernor has gone on record
many times télking about a favorable business climate for
ihdustry.v He has encouraged corporations to move out of New
York and into our State. He has also, I think, developed a
business climate that is favorable to companies staying in New
Jersey and enlarging their-OPerations. . ,

1 think we have to ask ourselves, do the two bills
which are before us complement the Governor's agenda?
_Obviously. the peopie of our Staté overwhelmingly vliked what
Governor Keah was doing. They reelected him by the 1argesf
mandate in the'histqu of the State. 1 think if you compére.
thevOgden_bill to the Governor's agenda, you will find thét the
" bill works in opposition to'that agenda. I don't think there

~are provisions in that bill to entice new business into New

Jersey. I do not think there are things in that bill that
'_provide for the smooth expansion of businesses. _ '

1 would agree -- I would definitely agree -- that

deve;opment 13; any price is not sound devélopment. I

personally do_notISUPpQrt that'type of growth philosophy. I
think this type of thinking leads to short-term planning, which

- we ‘don't need in New Jersey. But what 1 am advocating is
support ‘for the Penn bill. I think environmentalists :and
developers need to work together. 1 don't think, though, we

need a bill that causes the State to lose opportunities.

o Some of these opportunities 1 would like to. talk about
- for a moment. You know, in the S;ate of New Jersey, there is a
crying need for trash transfer stations, for new dump sites,
for :esourcé recovery. Parsippany is one of the very few
communities in our State that has stepped forward and said,
"Look, we reailze the crisis that is pending.® Right now thele
are four counties, 1including >Morris County, that are under




court order to site a facility immediately. 1n fact, 1 think
we are six months. overdue. Now, if you 1look at Edgeboro

‘Township and that dump, that dump will close, according to

COmmissioneeréwling. in around seven months. Parsippény/Troy
Hills stands ready to site thransfer‘statibn at its borders.
One of the problems, though, in the expeditious'completion of
that transfer site, is the fact that the”property that it s
sdheduled for is regulated by DEP and by the ArmY»Corps. and
presently there is no way to fast track those approvals. |
think the Ogden. bill further complicates that -~approval
process. We can't even help ourselves in . a most critical time
in trying to conquer something 1 think is going to be a crucial
emergency in New Jersey -- this whole issue of trash. |

But, forgetting that, and going back again to the

business climate, I just don't think that this particular bill’

does much to encourage the Governor's agenda.

There are a couple of things I would like to point out
with regard to, 1 think, the shortcomings of the Ogden bill. I
believe there are redundant regulations. You've got the Army
Corps of Engineers and, of course, there is a requirement that

would probably require somewhere around 40,000 permits to be

given by DEP in the very first year. You've got ‘the
overlapping of some municipal regulation. The thing that
bothers me probably the most about this bill is what I consider
excessive regulation.-— the buffer requirement of between 100
and 300 feect. Ildon}t think there is any scientific evidence
"that states that these upland buffer areas are necessary.

In Parsippany/Troy Hills, we have been able to build
‘fine ratables that are compatibly built next to a wetland; In
this State we have oppcrtunitieS'for things like mitigation and
certain set-asides, and 1 don't think you have to pretty much
‘put northern New Jersey out of the development business with

- this Lype of a bill.



1 like the Penn bill for a lot of reasons. Of course,
1 think the fact that it unifies the wetland permit process is

a big plus. It removes some unnecessaty‘municipal.authority.

~ Even though 1 am very strong on home rule, 1 think there. are

" some municipalities that are abusing the regulatory ‘process.
This removes it. And, of course, it 'eliminatés the buffer
provisign}»and I think that is one of the greatest strengths of
this bill. o | , |

So, Assemblyman Penn, you certainly havevmy‘support on
the bill. As far as the Ogden bill is concerned, pérhaps with
revision it might be viable. 1 don't think it is in its
present form. ' ‘ ' ' |
Thank you for your time. | | )
ASSEMBLYWOMAN OGDEN: Just a moment, please, Mayor
Priore. o - | ' | o
- MAYOR PRIORE: Sure.

ASSEMBLYWOMAN OGDEN: Do you have any QUestions. Jaék?

ASSEMBLYMAN PENN: No. | o

ASSEMBLYWOMAN. OGDEN: Do you,. Bob?

ASSEMBLYMAN SHINN: No.

ASSEMBLYWOMAN OGDEN: Mayor Priore, in ydur testimony, .
you Stétéd'fhat-my bill is not on the'Governor's agenda. Are
you aware that the Governor, 1in two successive State of the
' States has called for the  enactment of_ the Ogden/Lynch
‘legislation? - | |

e MAYOR PRIORE: That may be, but 1 still think it is
contrary to what he has been saying for the last five years;
that is, lthat New Jersey should be a climate favorable to
' business and industry. -Certainly, everything that the Governor

hasvpfeached across this nation -- not only the State -- about
building a favorable job climate and creating jobs-- 1 don't
think = your bill does that. When Yyou can basically - put

municipalities: out of the development business, when you can

render almost an entire municipality wuseless as far as




development is concerned, I don't think that complements his
agendé.

Realizing politics for what it is -- and I am a
politician; 1 have been in government for 15 years now -- 1
realize that sqmetimes the things we say -aren't élwaYs_ the
things that ultimétely’ complement what we are trying to do.
Perhaps 1 can be so0 crass  as to say that there may be some
double-talk between the statements on the bill and the actual
agenda, but. you are not going to create more jobs. Ydu are not
goingvto create a favorable business climate if you regulate
land so that it can't be used, not in this generation, and
perhaps not in the next generation, or ever.

ASSEMBLYWOMAN OGDEN : Are you aware that the Governor
was a sponsor, when he was a member of the Assembly, of‘the
bill that set up protection of coastal wetlands . in the early
'7087? o ’ ' -

| MAYOR PRIORE: Yes. ‘ |

ASSEMBLYWOMAN OGDEN: Are you aware of a total stop of
development currently at the New Jersey shore? o o

MAYOR PRIORE: Am I aware of it?

ASSEMBLYWOMAN OGDEN: Yes. 5
‘ MAYOR PRIORE: 1 am aware that there are‘many parts of
fhe State that can no longer be used,'andbthat is what I don't
want to see happen in northern New Jersey. . , '

~ ASSEMBLYWOMAN OGDEN: From everything 1 :have read,
there is an absolute boom at the Jersey Vshofe. The only
problem is the problem of water pollution.

A couple " of other points in terms  of the 40,000
permits you mentiohed: Actually, the person who would be in
charge of the permits estimates they would be closer to.750}

And a third point in terms of the buffer is, in my
bill there is the capability of reducing them by 80%, so that
they would be 20 feet, 30 feet, and 60 feet.



MAYOR PRIORE: But there_is no scientific reasdn that
says we need any buffering. The fact that the wetlands are
subs;éntial'in thémselves-makes me think that between that and
the fact that you canAmitigate:certain damage-- In. northern
New Jersey. especially in Parsippany, there has been- gréat
reliance on things 1like detention and retention basins, water
filtration systems. 1 can take you through Parsippany and show
you tremehdous use of those types of-- ‘ ‘ ’ B

 ASSEMBLYWOMAN OGDEN: No, but those are not buffer
systems. : A I o
_ MAYOR PRIORE: bNd, but. they keep the wetlands clean
and they keep the water retained on site.

ASSEMBLYWOMAN  OGDEN:  Basically  they  mitigate
flooding. That is their prime purpose. S '

MAYOR PRIORE: There is also a water quality'syétem
built within a lot of them. = The fact that most of these
syétemS-- I'11. take yoﬁ to the Prudential campus énd showAyou
where every bit of water that drains through that property ‘is
put through a stone filtration system.' which removes heavy
metals, gasoline, and oils frdﬁ the system before it enters any
Ala:ge weplandskarea. , _

| ASSEMBLYWOMAN OGDEN: Of course, what we are really
talking about, and 1 'think Assemblyman Penn is too, 1is
preserving the wetlands so that they can continue this process
all for free, without us having to build the elaborate syétem
that purifies the water. ‘

I disagree with you in terms of the buffers. We had
expert testimony on 'Wednésday night from a consultant for
deVelbpers; who said that in certain insténces -- he talked’
about three different instances in terms of water supply.
flooding, and protection of rare and endangered species --
buffers are justified. So, I think there -is a 1lot of
’literatu;e 'saying they are needegd. There are a number of
states that have buffers that have similar wetland protection
programs. ' - ' | ’
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MAYOR PRIORE: When was the provision that would
reduce the_ameunt of buffering from anywhere between 100 and
300 feet down to the 20, 40, and 60 feet,' as you Jjust
mentioned. put into that bill? ;

ASSEMBLYWOMAN OGDEN: It is in this current bill.

MAYOR PRIORE: Okay. I think again, though-- I guess
what I want to stress the most is, there is no one, including
myself, who is - against preservation of the ‘wetlands.
Pareippany/Troy Hills derives its entire water supply from deep

wells. Those wells have remalned even - though thefe has been
substantial development in Par51ppany. We are one of the
fastest growing municipalities in northern New Jersey. - Our

water supply is as good today, and'as‘plentitul today, as_it
was 50 years ago. And, as you know,'testing of water supplies
has become greater and more in-depth than it was, 1et'sieay.’50
_years ago, even vfive yeérs -ago.b We can now  trace véridus
pollutants to a degree we couldn't just a few years ago. »

' Because we put in these systems, because we put in
adequate sewerage’and other facilities,’ we have been able to
keep our water supply more than adequate. It is excellent. 1n
fact; we only chlorinate our water . in Parsippany becauSe‘the
State _mandates it. Up wuntil that mandate, we didn't even
bother. We now use minimum amounts of trace chlorine.

But I think going back, what we're saying here is, no

one is against environmental control. We all realize there is
~a need for it. But when I 1look at the potential damage the
Oogden bill could do  which would  render certain
municipalities-- Most of Morris County has wetlands in it, and

if the buffers are too extreme, then you are going to render
most of Morris County unbuildable. 1 cannot, for the 11fe of
me, see that that complements the Governor's agenda

‘That is all I have to say. ,

ASSLMBLYWOMAN PENN: Maureen, Jjust one comment. 1
think, if I am correct, the Governor endorsed your bill of 1last
year. He did not endorse the present bill. Is that correct?
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| ASSEMBLYWOMAN OGDEN: He didn't endorse the exact
wording,,that is correct, but he endorsed'the eoncept

ASSFMBLYMAN PENN: The concept of a wetlands bill.

' ASSEMBLYWOMAN OGDEN: And, a strong bill.

ASSLMBLYMAN PENN: But 1 just say that the b111 you-
have before us now is not the same b111 you had last year.

ASSLMBLYWOMAN OGDEN: Well, it is slightly different
beCause:we'tried4to provide for takeover -- or delegation by
EPA. Yeah, that's true. ' '

Thank you, Mayor Priore.

'MAYOR PRIORE: Thank you. , o

| ASSEMBLYWOMAN OGDEN: . We have a -representative, 1
'believe,, from the Stéte Department of Commerce 'and"Edonomic
Development, John Serkies. - A
J O H N S ERK I E S: Good morning. My.name is John
Serkies, ~and 1 am here te- present a prepared statement on
‘vbeha1f~of the New Jersey Department of Commerce and Economic
Development. o _ o

The New Jersey Department of Commerce and Economic
Deveiopment, ‘through its _Office of Business Advocasy, has
closely followed the evolution of the legislative initiatives
on freshwater wetlandsvsinde their inception inithe'summétbof
‘1983._ In so doing we have come to recognize that there is a
real and'pressing’need‘for a workable and balanced freshwater
wetlands protection program in New Jersey.

.It has become evident that both environmental and
economic interests would be better served‘by a program charged
with carrying out clear and specific State policies regarding
freshwater wetlands protection than they are, or ever could be;
in. the present wetlands regulatory process which exists in New
Jersey. - »l
,. The current approach to wetlands -protection in New
Jersey is most v-ine:ficient. producing excessive = delays,

' jurisdictional battles between State and Federal agencies, and
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unjustifiable regulatory restrictions based on little> or no
statutory authority. Under the present system, the New Jersey
Department of Environmental Protection régulates freshwater
wetlands under a variety of permit programs such as stream
_encroachment, sewer extension, water quality consiétency
determination, water quality certificateé, and the Coastal Area
'Facility Review Act Permit - Program. This "ad hocism" of
_freshwatgr wetlands regqgulation traps a permit'applicant in a
quagnmire of uncertainty; he has no clear definition of
freshwater wetlands to rely on and no published regulatory
'guidelines with which he can comply} - The confusing regulatbry
permit process pits one regulatory bureau against the other and
the State environmental department against involved' Federal
agencies leaving the applicant stranded in the lurch.

What is needed is a freshwater wetlands program which
can provide predictability in the protection of that finite and
valuable resource; consider the rights and interests of the
'pioperty owner and balance them with public environmental
interests; and, secure as expeditiously as ©possible the
delegation of the freshwater wetlands permit jurisdic;ion
‘currently exercised by the U.s. Army Corps of Engineers.

In our view, the Freshwater Wetlands Préservation,Act'
-- A-2499, sponsored by ASsemblyman Penn -- would establish a
balanced, tedhnically justifiable wetlands program for New
Jersey. This proposed legislation defines State policy and
standards by which the Department of Environmental Protection
would administer a state-of-the-art wetlands protection program
that recognizes the differences in freshwater 'weplands by
creating a unique program tobclassify wetlands based on their
environmental benefits, rather than assuming all are of equal
value. Such a classificatioh system will haVe the DEP assess
the wetlands"values so that the areas will be regulated'in a
manner consistent with the benefits they provide. With such a

system, the DEP could much more objectively decide whether a
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proposed wetlands encroachment could be allowed- subject to
lmitigatidn,' or should absolutely be prohibited due to the
environmental Sensitivity‘ or prodﬁctivity -of: a. particular
- wetland. Based on such a classifiéation, there may even be
insténces where wetiands encroachment subject to enhancement or
restorétion of the areé may actually improve the overall value
of the State's freshwater wetlands. »

One of the most important provisioné in a freshwater
wetlands statute is the definition of wetlands itself. The
Penn bill'relies oh a three-part définition which requires the
preSence of: (1) hydrophytic vegetation; (2) hydric soils:; and
‘ (3) proper hydrology in order to be deemed a fteshwater
. wetlands ,area.:_ Thus, thé " three - environmental paraméters
_included -in- the Army ‘Corps of Engineers' definition of
wetlands, i.e., hydrology, -soil. and vegetation, must all be
present to identify an érea as a wetland. ; _

The need for all three in = the definition 'is
important.   A1though‘ wetland vegetation 1is often the nmost
readily'dbserved parameter, sole reliance on vegetation as ah
indicator of wetlands can sometimes be misleading. Many plant
spécies can grow successfuliy in both wetlands and
nbn—wetlands, and hydrophytié vegetatioh may pérsis;lin an area
for decades following alteration of hydrology. The additional
presence of both wetland soil and wetland hydrology indicators
‘prqvides a logical, easily defensible, technical basis for the -
presence - of hydrophytic vegetation. The combined use of
indicators of all three parameters will enhance the technical
accuracy, consistency and credibility of wetlands determination.
»y Another important aspect of a freshwater wétlands
statute is the identification of the area and activities to be
;egulatedf At the present time, the only available'maps of
freshwater wetlands are the large-scale, _inacéurate National
Wetlands 1nventory maps which have ©proven to be highly
unreliable "in delimiting the precise-boundéries of fréshwater
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wetlands in any given situation. It is essential, “therefore,
that any freshwater’ wetiands statute enacted in New Jersey
provide for the»preparétion of a comprehensive invéntory of all
freshwater wetlands to be mapped at a scale which will prove
accurate in the field in establishin94 the boundaries of the
regulated areas. ' '
, ~Related to the issue of delineated boundaries of
regulated freshwater wetlands is the concept of a wetlands
buffer zone. In our view, the Penn b111 takes the proper
stance w1th regard to this issue by not requiring any buffer
zone distances from regulated'freshwater wetlands.-»The buffer
zones proposed in A-2342 appear arbitrary and without
scientific justification. They hold;the_popential of 1mp051ng
undue hardship by denying developmént activities in areas that
cannot by any  stretch of the imagination be COHoldEIEd
nwetlands." '
With respect to the types of activities to be
regulated under a New Jersey freshwater wetlands statute, we
would urge that they be 1limited to, and identical with, the
types of activities that are regulatéd under the Federal
program: We - believe the Federal = program has correctly
determined that the discharge of drédged or fill materials into
a wetland 1is the type of activity that properly requires
‘regulation.  Expanding the 1list of regqulated activities to
include such things as the driving of pilings, drainage or
disturbance of the water level, or destruction of plant 1life,
including the cutting of trees, would, in our estimation, only
overburden the agency designated to administer the freshwater
wetlands program and Jeopardlze the expeditious delegatlon of
the Federal program to the State agency. '

} Certainly, any freshwater wetlands statute enacted 1n
New Jersey must provide for a regulatory staff that can
‘efficiently carry out 1its mandate. ‘Etticiency reguires
adequate staffing which translates into the need for an

15




~adequate funding appropriation to carry - out the program.
Assemblyman Penn' é bill would approprlate $2 mllllon 1n order
to carry out its provisions. This appropriation amount was
determined based upon the »Current funding necessary to
administer the Army Corps 404 Program in New Jersey. The'Ogden
legislation appropriates only half-a-million dollérs, and
proposes to regulate many more types of activities thah, the
Penn legislation. This causes us to fear that an over
ambitious, underfunded State program will further exacerbate
‘the = long vand costly time delays kencountered"by permit
applicants under the current wetlands regulatory program.

We thénk you for the ‘opportunity to presént these
'comments and hope that they will be of assistance in your
deliberations in developing a'balanced,'technically justifiable:
. wetlands protection program for New Jeréey.

ASSEMBLYWOMAN OGDEN: Any questions? Thank you.
Before we go on to organizations,Aare there any other elected
officials here'who'wish to speak? 1f not, Derry_Bennett,'of
the Littoral Society. .
DERRY BENNETT: Thank you for the opportunity to
_come here to talk to you about the Freshwater Wetlands
legislation. My name 1is Derry Bennett. I am the Executive
Director of the American Littoral Society, whose ‘members are
interested in the coastal zone; its estuaries and wetlands, and
also in the freshwater‘wetlands -- both tidal and non-tidal --
that one way or another are part .o0f New Jersey's coastal
ecosystem. Our hain office is in Sandy Hook . We havekabouﬁ
5000 members, about 1800 of those in New Jersey. The society
- is a member of the freshwater wétlandS'campaign

One of our major environmental prorecr1on efforts in.
New Jersey has focused on t1da1 wetlands. What ['d like to do
is describe the experience we had helping draft that bill and
-monitoiing‘ iis implementalion and apply that - experience to

consideration of the two bills before this Committee. The
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Tidal Wetlands Act: in New Jersey was modeled after similar
legislation passed earliér in Connecticut, and before'that.in
Massachusetts, and some . other New England states. Early in
that drafting, a group of us met in Redbank, New Jersey for a
long weekend to go over the document, with one common idea --
to protect wetlands. One question, early in thét meeting{-was
should we classify the wetlands by productivity. Should there
be some medium, some highé, and some lows as a way of kind of
having a tiered Way‘of regulating it. We decided not to do
that for three reasons. ‘
First of all, the classification would take a great
deal of time and money, and even then would be subjective. The
problem of whether a high-quality medium wetland wouldvbé high
or medium led us to think that we should not try that

. classification. We were concerned that the classification
would aim development toward the so-called ~"low gquality"
wetlands. This development would then impact on the "medium
quality" wetlands, which . would then become "low-quality"

wetlands in future designations, .and you would simply have a
wave of development up into the better wetlands. Third, given
the loss of total tidal wetlands in the State, we believe that
all wetlands, no matter what their quality, are valﬁable'and
should be protected. Because, a low-quality wetland can still
perform some of the functions of a wetland, particularly in
- water-retention and flood control. So we essentially decided
then not to write off the so-called low-quality wetlénds. In
the mid-1970's, the Division of Coastal Resources tried this
process in and around Atlantic City, and indeed, they did 1lose
about 150 acres of "low-qﬁality" wetlands by trying to classify
in this way. They quickly dropped that system. $0 that we
would favor a freshwater wetlands bill which does not attempt
to classify the wetlands by value. _ v

| Our experience with tidal wetlands regulation»is thatl

mitigation doesn't work. Attempts to duplicate wetlands by
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building_them from upland,'or filling in tidelands have'proﬁen
futile. The built wetlands look like wetlands; and you can
plant spartiha grasses on them, and they turn nice and green in
the summer. Theyilook just like a wetland, but if you walk on
them, if you test_ithem, you find out that the species are

9different, the diversity.is'lower, and productivity decreases.

The way to protect wetlands is to keep them, not develop on
them and then tﬁrn around and try to build some new wetlands
somewhere else. | ’ o ’

We favor a freshwater wetlands bill that does not
encourage mitigation ‘as a wetlands vpreservation measure.
Because of how it deals with thesé' two issues alone --
classification of wetlands and mitigation -- we favor the
Ogden/Lynch bili over the Penn bill. But the major advantage
of the Ogaen/Lynch bill is that it provides for a wetlands
buffer, and this is an absolute must for wetlands protection.

Again, 1 draw on the experience and the State's tidal
wetlands léw,‘as well as CAFRA, the Coastal Areas Facilities
Review Act, which’incorpobates the wetlands regulation. Under
CAFRA, under the Coastal Resource and Developmenf Policieé, a
‘wetlands buffer is defined as all 1land within 300 feet of
wetlands. The actual buffer line is to be drawn somewhere
within that 300 feet on a case-by-case basis. The policy
states that development is prohibited within the buffer, unlesé;
it can be demonstrated‘that the proposed development will not‘
have a significant adverse impact, so that that buffer line can
be moved within that 300 feet. The maximum is 300, the minimum
goes down .to a;ound 20 or 30, depending on whether that buffer !

line will prevent impact onto the wetlands. So there will be
no-- It won't detract from the wetlands ability to stabilize

soil, filter solids, control water turbidity, storm water
storage and contribute to biological diversity and productivity.

While the state recognizes the need for a tidal
wetland buffer, it does not'always set a proper buffer. All
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too often on sites ‘that we have inspected after .construction
has taken place, the buffer is too  narrow, and wetlahds have
been disturbed. such disturbances include siltation. Nearly
all development near wetlands causes soil distu:bahce. which is
reflected in some slumping and washing of silt onto adjoining
wetlands. This is most easily seen by noting the change in
vegetatioh after dévelopment..-Salt marsh’gfasses soon give way
to less productive upland species. Siltation is a prime enemy
of wetlands. | ' '

‘Second is human disturbance. It's "a plain fact>that
once structures are placed close to wetlands, people'begin to
move out onto the wetlands. The ‘grasses are trémpled, the soil
is compacted, and the wetlands vanish, or fill is.'casuaily
tossed over into the wetlands, grass clippings, 1leaves and
branches from residential construction, and heavier materiél
from commercial construction. The border between- upland and
wetland slowly but  surely moves downhill and toward the
wetlands. ’

The best exampleyl know of that is a development on an
island in Sharp River, where a minimum‘buffe; was set up. It
has .not been monitored well. The wetlands fringe of  that’
island has been pockmarked now with paths and trails, material
_has been dumped, and the wetlands edge is being lost. So it's
not only important, 1 think, to have a buffer, but to enforce
it. _ ' ’

Third, energy flow between the upland and the wetlands
is changed. 1In some cases, run-off water is aimed directly at
wetlands; either washing them out or covering them with silt.
In other cases, upland is bulkheaded so that circulation to the
wetland is stopped. In either case, the system is stressed and
functions badly. ' |

A freshwater wetland act  without~'a. provision for a
butfer for every wetland will not do the job. .For that reason
also, we favor the Ogden/Lynch bill, though I shouldvadd‘here
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that we believe the buffer,provisiohs.need to be strengthened,
~and 1 think we've - gone back and forth on the 'buffei
strengthening before. ‘ ,

1 want to add one more thing here, and that is that we
are experienced with the- administrative tidal wetlands bill.
At the very beginning of this, there was‘ this concern that
there would be a massive duplication of effort and a morass of
complicatéd,'duplicated documents that had to be done in order
to get a permit.A,And indeed 1 think, probably for the first
three or four months, there was a great deal of ¢onfusion,
because the machine was not in place. | |

Right now, it's my impression that the State wefiénds
program works very well in coordination with the Corps of
Engineers, . and with the Fish and Wildlife Serviée. The
agencies conduct joint processing meetings'on a regular basis.
They go through the documents, and, in most cases, there 'is
agreement on'thé boundary and agreement on the steps that . need
td‘be taken. Iln those cases where there is not,'it's usually
worked out at that level. ,Sd' I don't see, right now, a'great
deal of fear of red tape taking place in regulation of tidal.
 wetlands. _ - |

sSumming up, all in this room I think agree that
wetlands need protection. Every witness today will say that,
and everyone else will say that. 1 think tidal wetlands are
protected well, but not perfectly. I think this is the time to
protect freshwater wetlands. We believe that the Ogden/Lynch
'bill does it best. o L | ’

| ASSEMBLYWOMAN OGDEN: Thank you. dJack?

ASSEMBLYMAN PENN: Thank you for your comments, Mr.
Bennett. I don't,know'if you aware that we had a meeting on -
what is it?

ASSEMBLYWOMAN OGDEN: Wednesday. ‘

ASSEMBLYMAN PENN: ‘Wednesday night,‘and at that time
- the Commiséioner of the EPA said that neither one of the bills
_present befoté us would qualify for delegation. V
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MR. BENNETT: That's co:réct. :

ASSEMBLYMAN PENN: And 1 think that that's an
important thing that both Maureen and I would talk about.
Because 1 think that one of the most important things is to see
that we do get’delegation in the State. Howevét, I am worried
about the ability of the DEP to administer the program.. Do you

see that-— You wérked very close on the CAFRA program. Of
courée, the Army Corps of Engineers-- You still work with them
on the CAFRA program, but the State does ‘not have any
delegation at this time. Given the complexities and the

problems DEP has experiencedﬁin'other programs, do you think,
at- this time, that they “ctould handle the delegation if they
received it. S | v YA

MR. BENNETT T don't know their staffing well enough,
but my instinct would be that they would need, particularly at

the beginning, more people to be ablé to take that over. But,
from the experience of the coastal . the CAFRA program--
ASSEMBLYMAN PENN: That's what I'm asking. o
MR. BENNETT They- - There was a period of time in

there, when papers were shuffling back and forth as the rules
and regs were being done and the policies and everything were.

being published. So I think that there is -- on any new
program like this --- there is a gap in here, where there has
been some confusion. But, on the tidal wetlands program, they

are running permits through there'conéistently‘now. There are
.no delays that [ know of. Sometimes ] wish there were; | wish
we -had a better chance to look at some of them. There are
clocks that start to run, and the clocks have been,met by the
revieW»officers, so 1'm confident that they can do it.
ASSEMBLYMAN PENN: ‘That's under the Army Corps.

MR. BENNETT: No, these-- A person who needs a
‘wetlands or CAFRA permit, which involves wetlands, needs two
permits.  'l'hey need a State permit and"a corps permit;’ The
joint processing need -- well, usually, what that really means
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is'that the Cbrps and the State both know what the applicant
wants.. And, in most cases, the Corps line and the State line,
‘ which is the Corps line wetlands line boundary, is really set
for them by the Fish and Wildlife Service. There is, in most
vcases, general aéteement -- quote -- "This is the line." If
the person wants the bulkhead back here, he doesn't need a
wetlands permit, and they sigh off. If'it?s down here, he does
need a wetlands'permit,'and they go through the process at the
same time. | | - .

| One other example of an interesting one that is going
on now, is a big' area on the way ‘to’ Atlantic City called
Gateway, where the State had mapped the area as wetlands, and
the Corps had mapped the area as wetlands. ,The maps didn;t
agree at all. One of the reaéons they didn't agfee was that
there were wetlands grasses giowing up in a dike area, that
were being fed just enough salt Qater during storms to get a
summer of growth. When they did the aerial photography., it
looked ‘like wetlands. ‘They mapped it as wetlands. As the
developers come 1in now to ask"for a de-designation of that
wetlands site, the Corps. the developer and the State got
together, redid the maps and corrected them. So, thete was ohne
where there was a disagreement that‘was worked out.

V . ASSEMBLYWOMAN OGDEN: A;e there any questions. Thank
you very much, Mr. Bennett. in order.of’signing up here, James
Sinclair, N.J. Business and Industry. . '
JAMES S 1I1NCTLATIR: Good morning, my name is Jim
Sinclair and I am the Vice President of the N.J. Business
'lndustry Association. NJBIA is the 1argest statewide employer
association in the United States, and we represent 11,000 New
Jersey businesses, and ‘those business employ more than a
million people in this State.

I'd like to just ‘briefly testify, in support of a
‘rational process ~ of wetlands ‘protection. I believe that

.Assemblywoman Ogden' should not only be complimented for her
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~determination to protect the freshwater_ wetlands -~and our
underground drinking water supply. but also -- and probably
most important for wus in the Aésociétion who deal with the
legislature on an ongoing basis.—— for the openmindedness and
fairness she has, as a Committee Chairwoman, shown to all the
different views that have been put forward here. And that, 1
really do credit you for, because this has been a long process
for you. I know, and we're at the end of the procéss'with'what
many believe 1is a better suggestion, and your willingness to
put both of those ideas together in a. public >p1atform is
something that the Association appreciates. ,

We believe that Assemblyman Penn and his co-sponsors,
and the responsibie members of the State's development
community, have attempted to establish a vworkable system 'of
wetlands protection that does not needlessly and arbitrarily
halt development. Whatever legislation this Committee develops
and approves, there are éertain things that the Association is
very concerned about. 1'11Vjust briefly go through those.

The first one 1is that the Association is against
duplication and redundancy in the regulatory process. The
effective date for the takeover of the 404 program should also
be. the first date that the State program goes into effect.
Developers and people caught in the regulatory process of the
system shouldn't have to go to two separate agencies Qith two
~different application processes, pay two different fées,-wait
for two different time schedules, talk to two different sets of
people to try to get a permit for this process. We're going to

design a system for State takeover. There should be -- you
know -- it should 'be a turn-key ©operation. That's very
important to us, because it's-- We've secen where redundancy is

just‘so unproductive for everybody. ‘
' The effective regulation of freshwater wetlands
preservation is an important role for govermnment. Bul what is

the justification and necessity for the State taking over these
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functions? 1 know that you've sat through a whole series of
hearings on this, but dur membership -- when you do come up
with the final version that comes out of here -- that case has
to be made to the pubiict espeéially to the‘business cqmmunity,
why the State should take over the process now. it justlseems
that in a lot of areas,‘the State is jumping in to jump in. I
think this is a PR issue that needs to be addressed. We're not
questioning whether or not the State should take over, but |
think that there is a sales job that needs to be done. _
The  whole question of coming up with a piece of
1egislétion that works, as you stated  at your last' public
hearing, the people from EPA said that neither bill meets the
criteria. Whatever bill we come up with, we'd better be sure
that it's going to work. We shouldn't go through. a whole
process of investing resourceé, time  and petsonhel into éetting
‘something up that isn't going to be'assumable.' So we ask that
you make sure that whatever,comes out is assumable of that type

of program.

We also think that the question of detinitions -- and
definitions in its loosest sense -- is what is wetland, and

_that's been bandied around. .We think that the definition that
is used should be thé«workable definition. One that is usedvby,
the Federal government now, and if it's not, then there should
be enough explanation to the public, especially to the
development community and the. people affected by this, why
there should be changes. I've looked at the scientific -- 1
tried to do a little research on it, and there is no definitive
word on what a wetlands is.

Obviously, this 1is a political determination we're
making here. We're drawing a political determination on the
definition, and we think that if we're going to do that, then
we ought to use the working definition that is used by the
VVCorps'of Engineers.. | | o :

The use of buffers-- When we talked to Assemblywoman
Ogden in‘April, our feeling on buffers that are legislated and
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mandated in the legislation is a very arbitrary thing. Once
again, we've looked for something that justifies doing that in
the literature and we couldn't find that. We think .that
guidelines is probably a better route to go. With guidelines,
you can go td a case by case basis; with guideiines ydu could
gd to a classification of wetlands. We support a case-by-case
basis, by 1looking at what a particular pefson should do on a
particular site. Because all sites are different, and to put a
blanket determination over everything, we don't agree with. *
The grandfathering of projects: We think that this is

a crucial gquestion. We think that projects that aré in the
pipeline should be given special consideration. What that

consideration is, that is something to be worked out. We think
that there ic a fairness issue there. _ | ” _
Mitigation:' We vbelieve that mitigation is a wuseful

~and acceptable tool that should be allowed with proper
guidelines. The process of using mitigation techniques to
offset the impact of necessary wetland develdpmént has bégn
sUpportéd.by the State of New Jersey for many years. We concur
with the policy position of the State, as it's laid out in the
Liberty. State Park environmental impact statement. I think
that that particular statement, and that E.I.S. lays for the
‘reason for the State being involved in mitigation. ’

i That's something that I referred to the Committee, and
1 don't have a copy of it, but it might be something that the
"DEP might.give to youf 1t lays forth the philosophy of how the
State was going to go about doing mitigétion‘ techniques for
Liberty State Park. I think that if it's juét as valid for the
State for things, it is valid for individuals, within proper
'guidelineé and proper framework.

The last item -- and that was mentioned before -- is'
can the Department of Environmental Piotection minister to this
ptogrém? We think, and we know -- and 1'm sﬁre that you know[
having thought through this process -- that the ©proper
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implementation of either one of these bills will take a
substantial ‘committment by the State government. Members of
the New Jersey Business and Industry Association are stirred by
the lack of effectiveimanegementeof legislative activities by
thekdepartments such as DEP. In many cases, and in fact, in
most recent ‘cases, the fault is not in the management of the
department, but in the 1lack of effective - management of the
general_support system of government. . _ _' '

If insufficient revenues are allocated to carry out
the program, then a resﬁlting mess can be expected. Proper
management is not juSt a departmental concern. If the Governor
signs iegislation with built-in deadlines, then someone in the
Administration should ensure that the Department of Civil
Service and the Department of the Treasury are required to
provide the necessary logistical support” in the form of
resources, positions, and personnel in a timely manner . .

Over the past several years, we've seen the impact of
unéoordinated’implementatioh of well-meaning programs, such as
the Right to Know pfogram. ECRA - and the 17Toxic 'Catasttophe
Prevention. Wetlands preservatioh is a major program that will
add a greater burden to- the Department, that .already appeafs to.
'be unmanageable. Please give.careful consideration to‘the‘reél
~cost of implementing this program. ' ‘

~ 1n the past, we've seen a lot of people come forward
‘and_ say "oh yeah, well, you know, sure the Department can do
this." it's sort:of the '"get your foot in the door" éyndrome.
This is a good idea that people who want to, get forward,
either the Department or the ~Administration, or the general

public. A

‘ ' 'Butfwhen it comes time to carry out the ect. we see
the disaster. I'm talking now of in the last year, a baeklog
that has increased -- it has doubled in air permits. It now

takes almost nine months to get an ai; permit in the State.
That's totally unacceptable. In ECRA -- a thing that depends
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on closing a property — it now takes  you fiVe‘imbnths> even
before they give you a case officer to eveﬁ look at your case.
- This is not DEP's fault, in this case. This is ‘because they
didn't get the purse positions, and they weren't funded with --
they weren't given the proper support. So, please, whatever
you do here, if you want your act to work,‘build that iﬁto it.
'Put the costs up front. Thank you. |
» ASSEMBLYWOMAN OGDEN: = Thank you. Do you have any
questions. o '
| ASSEMBLYMAN PENN: Yeah, you touched on something
which 1 have spoken on earlier, which, again, 1is a great
conéérn of mine -- whether the DEP can manage it when we give

them delegation, and what the actual cost will be to the

taxpayers of the State. I think that it's something which we
have to have careful consideration. This is, | think, one of
the major questions that [ have with the whole concept. We

don't want to have the same thing happen with this program,
that happened to ECRA. 1 think another thing 1is that turning
over the writing of the rules and regulations to the DEP

also-— 1 think they should all be included in the bill before
we go any further on ‘it. 1 don't know if you have any comments
or not. '

ASSEMBLYWOMAN OGDEN: Actually, I was thinking along
the same lines here,‘Jim, where you say that the DEP should
develop guidelines for buffers, -and determination should be
made on a case-by-case basis. You know- -

MR. SINCLAIR: I would also include classification in
there and in my sense of the world, where I think: the world
should work, and it doesn't work this way. What we should have
is, sort of-- This whole question of the wetlands has been
kicking around for a long time, and we've see the departments
come in, we see Commerce come in; we see DEP come in. 1It's
like'they're'coming in for the first timc, each time that they

come in. Where has the thinking been going herev It seems to
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~ me that there should be a white paper for implementation. What
is the ideal way of implementing? How would they implement?
~ What wbuld,the regulations look like? How woﬁld theyvjudge the
effectiveness of the program? That should be preSented} Thére
should be a way the government could provide legislators with
information up front. Why should this be a guessing game all
the time, saying "Well, we'll do this, and we guesséd that
“they're gding to do this in the way we think they're going to
do it."? ‘ o
|  From representing thé~private sector, 1 would 1love to
sée this. I would love to able to know what is going to'happen
before we deéide'to givé them a blank check. I know Senator
Dalton doesn't like that terminology, but that's really whét it
amounts to when you draft general 1legislation. We rUh into
these things. '
| 1 was at DEP when CAFRA was being implemented. It was
é nightmare for me and people in the Commissioner's office. It
was a real nightmare because of this trying to figure out how
- things are going tovbalance out with these different agencies.
-Important projects were-- You know, important public projects’
that everyone"wanted to go through;m that  made " sense, Wwere
stymied, because of the administrative process. It has worked
itself out over the years, beéause now there are experts out
there who' make a 1lot of money shepherding these projects
through the system.. . ' '
_ ‘ ‘ What we shouldh‘t be doing 1is creating windfall
profits for 1lawyers and engineers and environmental impact
statement writers. What we should have is a system that makes
sense, that everybody understands.‘and that is centralized, and
that runs effectively. We all want that. This is what we
would like to see in the Association. ' '
 ASSEMBLYWOMAN OGDEN: Well, 1 think that we in the
LegiSlatureuaiso share your frustration with the DEP, because 1
often have to go to bat for constituents, particularly with
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“ECRA, 'you ‘know, 'or sewage treatment plants, or SOmething or
other. 1 can see the problems. But, [ wonder, for instancé,
when you say that'youbwant the DEP to develop the guidelines,
and make the determination on a case-by-case basis, then what
we're doing ‘again is that we're giving the power to DEP.
That's going on a case-by-case basis, we're saying, you know--
Theoretically 1 can understand what you're saying, but we're:
also saying then it's going to slow up the response to the
épplication.»it's going to cost more money because you're‘going
tb have to have more staff in order to eValuatevthings on a
cése;by—éase basis, as opposed to trying to come up with somé
kind of formula. , - |

MR. SINCLAIR: I think that 1in this'partjcular,case.
vif you had-- Let me say how I would see the process hefe'that
would answer your gquestion. Obviously, I caught myself in a
‘bind in saying that, but J'1l1 tell you how | think that it4

could be resolved. If you asked, either through a special
legislativé committee that was put together -- or even the if

_Governor established a task force, or réquested- that - the
Department, within certain parameters, and you can define the
parameters-- - How would vyou administer this program?: what
would'be the guidelines that you would put forth to meet these
parameters. How should we administratively deal with this?
That came in the form of a commission report to the members of.
this Committee, before you adopted the 1legislation. Then you'
would ‘know how to structure it. You would know, fromb a
political standpoint, what it is you needed to do to fine-tune
the legislation. | '

~Unfortunately, we don't fihe-tune legislation unless:
it's a real disaster, like ECRA or the universal labeling of
the right to know. Those are things that you have to come back
and go over again. | A ‘

| ASSEMBLYMAN PENN: Maureen?
ASSEMBLYWOMAN OGDEN: Yes
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ASSEMBLYMAN PENN: I would be against any legislation,
any bill that we put forth, where the last sentence said "and
rules and regulations will be promulgated by the Department of

Environmental Protection."” That is a blank check. = Our
legislation should be strong enough that we do -- that it will
have all the rules and regulatipns written into the bill. if

it doesn't, it's like so many other pieces of 1egislétion.
~ when ECRA was originally written, it wash‘t a bad
bill. When the DEP got through with it, with their rules and
regs, it didn't even ldok like the original concept at all.
And it's one of the reasons we have such a huge backlog téday.
You're talking six months to even get a case heard. What's
going on, as Assemblywoman Ogden said, half the time we have in
v”dur  office is people calling us in frustration with matters
~dealing with DEP. Frankly, that's one of my biggest concerns
about the whole process of turning this over to them.

MR. SINCLAIR: I would ask them -- they occasionally
come in and they say-- You know, you say to them in terms of
how much is it going to cost you to do this. They say-- They

give you a number and it winds up, in the act, sdmebody decides
“to give them half that number, or something 1ike that. There
should be a" funding'-p.lan put forth of what it‘r‘eaily takes.
And there should be performance criteria for DEP. What do you
expect DEP to do?. You know, how soon do you expect them to
proceés cases? How mény cases are they going to have? How are
‘they going to administer? I1'd like to see that in the thing
too, along with-- |

. ASSEMBLYMAN PENN: We've had testimony that ranged
from 700 ~peimits .per year to 40,000 permits per - year.
Somewhere in between there is probably the answer. I don't
know what it is, and I don't think anybody here does. If we
don't give them the monéy, they can't do the job.
| My funding, that 1 had in my bill -- %2 million -- was
what I got from what the Army Corps of Engineers said it costs
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them to administer the 404 program..in New Jersey right now.
They said that's what theirv-—,thatfs what they have for the
program in New Jersey. It probably is not enough, if the DEP

is going to take it over. I'm sure it's not enough, because
1'm sure that there is plenty of staff that workéd'in New York
on more than just New Jersey. vaant to thank you for your
comments . )

~ ASSEMBLYWOMAN OGDEN: One other point here, Jim. When
you are taiking about mitigation, and saying "concur with the
State's policy in the‘Libetty State Park environmental impact
statement," I frankly haven't seen that, but I would think that
that would be similar to what's provided in mY bill, where we
do providé' mitigation in - terms of something that is going
through the wetlands -- the road, for instance -- in the public
interest. So 1 should think that the Liberty State Park, which
is a public recreation area, you know, would be in that same
category. So [ think that the standards would be somewhat
different there, in terms of what's gone on in Liberty State
Park, as opposed to a private development. B T
MR. SINCLAlR: Yes, I agree with you that there is a
.difference between private use of 1land, and public uses. ]
~realize that. I was poihting that out in that the philosophy
behind, in their defending mitigation, 1is a philoSophy “that -
could apply to private property} ' : ‘ o
ASSEMBLYWOMAN OGDEN: I see.’
| MR. SINCLAIR: 1It's a philosophical issue. [ think
that because we reaily ddn't know. There are_issues that 1 
heard today., on siltation, and stopping flow into wetlahds.
" Those are engineering and scientific issues that I think could
be addressed. I mean, they are addressable issues'ifvwe know
to address them. - : |
One of the things that sort of strikes me as funny in
this process is that [ think there is a 1lot of man-made

wetlands in the Stéte that will be covered in this bill. f we
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have man-made wetlands' -- because they've been qevelopéd.
because of éome.past impact of society, putting a road through
or a railroad track or what-have-you -- and that's covered in
the bill-as a wetland that we've been protecting, than surely
if wé‘can do it by accident, then we should be able to do it by
design, using mitigation:as a tool. I mean, that's a personal
viewpoint there. . . -

ASSEMBLYWOMAN OGDEN: Do you have a gquestion.

ASSEMBLYMAN SHINN: No, I think Jim made some good
boints. Particularly on the clarity' of the legislation,
relative to the intent of the legislature; something that we
went round and round on in the Pinelands plan. “Having an
individual be able to come into. a process and be successful,
withoﬁt having to_ hire a team of experts to get the same
treatment;_ that 1is a very difficult task to try to bring
about. 1 think that the more clarity ‘we have in the
legislation, relative to the regs, and I don't know exactly'how
to accomplish that. |

MR. SINCLAIR: You'll find out right now that if ybu
have an ECRA problem, that when you come in there they>Want to

know who 1is your expert. The thing is so complex that they
”éan'twiéeéiwwﬁiﬁﬂ‘ffﬁéf.éifiééﬁi“dealing with the process. That
doesn't seem right, 1 mean, especially for a small problem. 1t

should be something that, you know, people can understand.
"ASSEMBLYWOMAN“OGDEN: Jack?

ASSEMBLYMAN PENN: Just one other commeﬁt» You know,
we talked about for the vgood and welfare of the general
public. Therefore, their roads and bridges and rai1roads and
so forth are basically excluded, and mitigétion is allowed in
that. But, when you want to talk about good in genera1 we1fare
for - the public.. I think what Mayor Priore ISaid was just as
important. When you talk about the ratable base, as deVeioped
in the communify: that's for the good and welfare of the people

in that community. Therefore, sometimes I think you've got to
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look at mitigation, -and - you've got to. see what is really the
good and welfate of the people.- And that's what we ‘all have
got a strong concern about. I think that's a point that thev
mayor was trying to make before. Thank you. ’ .
ASSEMBLYWOMAN OGDEN:' Thank you very much. Todd
Bryan, of the Stony Brook Millstone Watershed Association.
TODD BRYAN: I'monly going to speak about the first
one that I handed out, to save some time. My name is Todd
Bryan, and 1 am ‘the Executive Director of the - Stony Brook
Millstone Watershed Association. The Watershed Association is
a private, 'non—profit ‘land conservation .and environmental
organization that has been in operation since 1951. 1t's one
of the oldest environmental organizations in the country. 1t
currently supports a 'membership of 1600 famiiies and>
corporations in the Princeton region of Central New Jersey.
'I'd like to point out that we're not a radical environmental
~organization. In fact, among our corporate supporters are

AT&T, Merrill Lynch, Princeton University, and 8quibb,; - among

others.

1've been following the wetlands proteCtion issue 1in
New Jersey since 1 moved here last October. I have a rather
interesting and unique perspective on this issue. ] used to be

the director of the Freshwater Wetlands Regulatory Program fbr
the Rhode Island Department of Environmental Managément. . As
such, I am intimately familiar with the administration of state
wetlands regulatory programs. I'm also familiar with the Army
Corps permit program. ‘

Rhode 1Island is one of two states, the other being
Michigan, that were selected by the Corps and E.P.A, to
determinevif-thevFederal permit program could be granted to the
states. Rhode 1Island assumed jurisdiction of the Federal
prog:am, under a pilot basis for two years, while trying to
strehgthen the State's enforcement penalties to comply with the
Federal standards. The State Legislature would not pass
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tougher pehélties. and State'juriSdiction was eventually lost.
The difficulties with Federal transfer have taught me a
valuable lesson‘with'regatd to a strong state wetlands bill.

' My experience in state wetlands administration and the
state 'transfer of the_ Federal program has 1led me to look
carefully at the two bills now before You. Based on my
experience, I cannot support the bill introduced by Assemblyman
John Pehn, and 1 urgeiyouvto dismiss it. The bill introduced
by Assemblywoman Ogden is far easier to administer. It will
burden builders ‘and developers, and cost taxpayers far less,
énd it will protect wetlands far better than the Penn bill.
‘The Ogden bill also gives developers and builders a greater
degree of certainty and ‘bredictability about the outcome of
their applications. This factor alone is what builders and
'small developers demanded in Rhode Island.

The Penn bill gives devélopers»many opportunities to
intervene in the regulatory process, for the purpose of’making
deals,with,DEP. - Large developers will eventually benefit by
these tactical interventions, by tying DEP up in the courts
over technical issues. ~ They can afford to wait years to win
approvals, and losses can be taken more lightly. . .

7 Small developers and builders, on the other hand, will
suffer greatly under the Penn bill. The need for

predictability is critical. 'The Penn bill does not give it.
The Ogden bill -does. Last year, the New Jersey Builders

Association supported the Ogden bill for this very reason.

. 1 would 1like now to 'be more = specific about  how
Assemblyman Penn's bill will <create unnecessary cost and
administrative delays. | refer to each section of the bill. I
‘haVé a copy of the bill in front of me, if there are any
questions about it. Otherwise, 1'l1 just - read through it.
Section 3.D3, under the definitions of a wetlandé~_

; ASSEMBLYMAN PENN: Just a second, can ] give copies to
the members? ' ’ ’ |
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MR. BRYAN:' Sure, okay. I assume that my bill is the
most recent one, but [ don't think the languagé‘has changed.
Some of the sections may have changed, but-- A ‘ ‘

ASSEMBLYMAN PENN: Do you have the printed bill?

MR. BRYAN: No, I haven't. | o

ASSEMBLYMAN PENN: That's okay, go ahead.

MR. BRYAN: Under a three-part definition of wetlands,
the hydrologic regime of a wetland must be determined using
five-foot, piézometer readings from November to May. That's’
one soil sample taken every five feet along the edge of the
wetlands during'the six-month period. Using this‘process, it
may ‘take at least six months to determine whether or ndt a
wetland even exists. It will also cost a lot of money and:
employ a lot of consultants. o .

Number 2, Section 3K: Under this section, a reguiated
activity meads the discharge of dredged or filled material into
a freshwater wetland,‘such that is would alter the freshwater
wetland, emphasis added. According to this meaning, DEP or the
applicant would have to prove that ‘the dredged or filled

‘material actually changed the character of the wetland before

it could be considered a regulated activity. Until this could
be proven, the activity would be considered unregulated. A
detailed study would have to be undertaken before a permit is
sought., |

Section 4.1: This section allows the applicant to

submit no more than a conceptual site plan, depicting the

proposed development. such a provision would result in
numerous enforcement problems ‘for DEP, and cripple the
administration of the law. Without very detailed scale-drawn
plans, DEP,cannof enforce the permits that it}issuéd. The site

plan becomes a part of the contract between DEP and the
applicant. It must be. precise. This also applies. to ‘the
mitigation plans that are proposed under the FPenn bill.
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Section  6B: ~Section 6B calls for a defailed
cost-benefit analysis - to balance the wetlands protection
against the need for the activity being proposed. The
applicant ‘woﬁld have to determine not only the social ;aﬁd-
economic benefits to be de:ived'fronl the pfoposal, but would
have to weigh them against the social, economic. hydrologic and
ecological benefits to be derived from wetlands protection.
,Such'ah exhaustive study would be required even by the most
modest of applicants.' _ k o ‘

»  Se¢tion 7A: This section allows the applicant to skip
the application - and cost-benefit process by creating a néw
wetland, whose size or ecological value is equal to or greater
than the one being destroyed. There are several hidden
problems with this provision. First, DEP will incur
enforcement problems ‘unless wetlands creation 1is strictly
monitored through very detailed construction plans. bThe>Penn'
bill now allows conceptual plans for this work. »

‘second, it will ‘be necessary to .  determine . the
wetland's true values 1in order to replace their ecoiogical
value. As such, a portion of Section B wiil be heceSSary
anyway, entailing huge .cost to bdth-applicants and DEP..

‘ Third, it may require the applicant to spend hundreds
of thousands of dollars to create a wetland that contains all
of ;thé values being destroyed. A rnot-so-recent estimate of
$200,000 ©per acre to create a high—quality wetland, 1is
available. Only developers with extreme wealth could possibly
consider this a reasonabie approach. »

Section 8: Classification and ranking of wetlands for
wildlife.water quality recreation and, although not listed in
the Penn bill, flood control, will be extremely expensive and
time-consuming. Modest developers and builders would have
difficulty competing with major development coméanies, if they
‘had to hire consultants each time they submitted an application
to DEP. | '
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Further, classification and ranking is not a one-time
affair. As wetlands‘change, so may their values. Development
may alco change é wetland's gquality and value. ,Urban'grqwth,'
‘downstream of a wetland, may place more . emphésis' on the
wetlandfé ability to enhance water gquality, for example. As
population grows, urban wetlands will increase in value as
recreation and open-space areas. They will also become

sanctuaries for wildlife, making them critical to the region's

ecological stabiiity.' And finally,' degraded wetlands can be
restored, thus increasing their value.

Section 15: Mapping is a next-to-impossible task in
New Jersey, unfortunately. . Under DEP's  current riparian

mapping system, the State has already spent $13 million over a
period of eight years. They have completed one-third of ‘the
State. Wetlands mapping, because of the requirement for soil
testing, listed in Section 3D3, will be:  far more costly..‘And,'
in the period necessary to complete the project, wetlands will
change. DEP will be continuously updating the maps. In the
meantime, DEP will be swamped with requests for on-site
determinations pursuant to Section 15C. Developers will také
advantage of this opportunity to have determihations'completed
for speculative properties throughout the siate. To complete
this task in the required 20 days., DkEP will have to add
literally dozens of new staff, and deploy existing staff to
this effort. . ‘

Summaryf The Penn bill is full of provisions ‘that
will create added costs and delays for developers, particularly
modest ones. It is full of provisions that would create
substantiél time delays  and administrative costs for DEP.
After all the mapping, classification and ranking, cost—bénefit
analysis, mitigation, and soil borings have been completed, New
Jerseyfs wetlands will be no better protected than they are
now. The Penn bill is a colossal boondoggle. it favors 1large

develppe;s.' Small dévelopers who support this bill are being
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sold down the river by Mr. Penn. So is the public. This bill
is designed to ‘mislead, to deéeive, and to divert attention
away from the true wetlands protection measure, introduced by
Maureen Ogden. The Penn bill should be withdrawn.
'~ ASSEMBLYWOMAN OGDEN: Jack? ,
ASSEMBLYMAN PENN: Well, I-- Frankly, I find that Mr.
-— what's his name -- Bryan's remarks are not true, and not
called for. First of all, Mr. Bryan, are you aware of the fact
that it costs -- the cost of a conceptual’plan,'as compared to
full—detailed'plans? Are you fam111ar w1th the cost?
MR. BRYAN: I'm qu1te aware of that. '
ASSEMBLYMAN PENN: What is it? Let's say., what's the
differencé between the conceptual‘plan and a cost of a final
drawings? v | . }
- MR. BRYAN: 1t would ptobably' be in the range of
several hundred to several thousand dollars, depending on the
-nature of the plan -- the nature of alteration.
_ ASSEMBLYMAN PENN: What would be? The concéptuai of
the final? ‘ '
MR. BRYAN: The difference in the cost‘of doing these
Athings is dependent on the scale of the project. It could.be'
several'~hundred dollars, or it could be several thousand
_dollars. | ' , .
ASSEMBLYMAN PENN: You can get final plans for several
hundred dollars? = , ‘
MR. BRYAN: On a small project, yes. ,
ASSEMBLYMAN PENN: I'd 1like to know where you get
them. You can't get final plahs, and you know it, fér several
hundred dollars. The idea of the conéeptual plan is to go in
to see whether the project will fly in the first place. If it
won't, why spend all the money for final drawings, when you're
'ndt going to know -- if the project isn't going to fly. That's
' goinQ'to save the small deveioper a lot of money,
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' _MR. BRYAN: ~ That's going to save the small developer a
lot of money. The other provisions in here are. going to cost
him immensely. 7 o

ASSEMBLYMAN PENN: Well, let's'go down to the bottom
line. You're wrong. | '
MR. BRYAN: Let me go .back- to the conceptual .pian

again, because in your bill, you talk about no other plan but

the conceptual plan. If 'a decision to approve - or deny
something-- If a decision to deny an application can be based
on a conceptual plan, that's fine. But you can't base an

approval ~on it, because you'll have tremendous enforcement
problems if the developer does something else. _

-ASSEMBLYMAN PENN: . That's not what . the _thing says., -
like-- That's not what the bill says.

MR. BRYAN: That's what it says.

ASSEMBLYMAN PENN: No, it doesn't

MR. BRYAN: I would likevyou to read it.

ASSEMBLYMAN PENN: It goes in for determihationf— You
go in for determination. .~ Then, when your‘ determination is
made, then you go into the next stage, in order to get your
final approval. - You don't get your final approval on a
conceptual plan. ' ‘

MR. BRYAN: That's what your bill says.

ASSEMBLYMAN PENN:  No, 1t doesn't. 1'm sorry., you
didn't read the bill. I have no further questions for this
witness. :

ASSEMBLYWOMAN OGDEN: Do you have any questions?
(negative response) I have one question; Mr.'Bryan.. The maps

are an issue, and when you were the Administrator of the Rhode
Island project, what sort of maps d4id you ﬁse? o
MR. BRYAN: We used the National Wetlands Inventory
maps as a guide. We used an official site, on-site
determination to make the final determination of the
applicability of the law. By the way, we looked into mapping
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the wetlands of Rhode Isiand at a scale of one inch equals 200
feet, and found that ‘it would just be way too costly, even in a
state the size of Rhode Island. : ‘ |

ASSEMBLYWOMAN OGDEN: Thank you.

ASSEMBLYMAN PENN: One other question. You mentioned
here there were only two states that had received delegation.
One was Rhode Island, which was withdrawn after two Yyears, andk
the state of Michigan, all right? Are you familiar with the
Mlchlgan bill. ‘ :

MR. BRYAN: Yes. |

ASSEMBLYMAN PENN: Are you familiar with my bill?

MR. BRYAN: Yes.

' ASSEMBLYMAN PENN: Don't you find them identical?.
‘ _MR. BRYAN: No, in fact, your bill is far weaker than
the Michigan bill. | o -

ASSEMBLYMAN PENN: My bill is taken word-for-word from
the Michigan bill in many places. ' ‘ )

| MR. BRYAN: It's-- I'm sorry but it's not taken
word-for-word from thé‘Michigan bill.

'ASSEMBLYMAN PENN: It is.

- MR. BRYAN That's an. entlrely 1ncorrect ctatement

ASSEMBLYMAN PENN: No it isn't. We have a dlfference
of opinion. .

i MR. BRYAN' 1+d be happy point. that out, but I don't
think this is the place. _ _ :

ASSEMBLYMAN PENN: By the way. there are three pieces
of Michigan legislation that combine to make the Michigan
bill. |

' MR. BRYAN: 1I'm well aware of that. , _
'ASSEMBLYMAN PENN: I didn't know whether you were or
not. | V
MR. BRYAN: Yes.
ASSEMBLYMAN PENN: Fine.
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ASSEMBLYWOMAN OGDEN: = Thank you, Mr. Bryan. The nekt
person on the 1list is Mr. Allan Kémmerer, representing ‘the
South Jersey Chamber of Commerce. ‘ } |
ALLAN KAMMERER: Good morning; Assemblywoman Ogden
and members of the Committee. My name is Allan Kammerér, and
I'm the ©president of = Kammerer Engineering, Inc. We're
consulting engineers, with offices in Medford and'Saiém, New .
Jersey. I'm here today representing the South Jersey Chamber
of Commerce, as a member of the organization of State Affairs
Committee.A The Sduth Jersey Chamber of Commerce hasbover 1000
member firms in the South Jersey area, employing apprbximately
275,000 people. ' '

‘ I _respectfully submit the following statement,
relative to Assembly Bill 2499, the Freshwater Wetlands Act.
The South Jersey Chamber‘ of Commerce favors programs which

enhance environmental quality, and protect - our natural
resources in New Jersey. The Chamber has analyzed Assembly

bill 2499,  with respect to its impact on economic growth 1in
South Jersey., and supports this measure in concept. However,
we would 1ike to take this opportunity to strongly suggest
several areas_ of revision to Assembly Bill 2499. In our
opinion, if these recommendations are not amended into the
bill, Assembly Bill 2499 would have a»negative impact on future
growth in the South Jersey area, both for private and municipal
development. The following items address our concerns, and we
offer these recommendations for your review.

Pages one, two and three: The bill's language should
definitely specify what "large contiguous freshwater wetlands"
means. We feel that the five-acre wetland criterion, for size
only, is not an easily defensible position from a waterQqUality
management standpoint. Undisturbed vegetated wetlands of this
sizé cah  contribute to water quality management, based on
vegetation classification and other specific criteria, which
are site Spébific. We recommend this additional’briteria’be
" specified and included in addition to the area requirement.
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Page three, paragraph Aﬁ The exclusion of 0u1£ivated
hydric soils from wetlands classification should be given very
strong support. It has been our experience that in many cases,
the water tables in such areas have been previously modified by
ditches,'drainage tile or runoff diversions, or a combination
of there. Drained hydric soils should be noted in this
section; and we refer to item "D" below, with regard to that.

B: The utilization of 12-inch seasonal high water
table for wetland delihéation is incohsistent .with the .
hydrophytic vegetation portions of the legislation. Depending
on the texture of the soil, seasonal high water tables of the
18 inches for 12 inches.

C: The definition of "hydric soil" should be amended

to include: "As verified in the field, and plotted at a
minimum scale of one ihch equals 100 feer." Soil survey

mapping by the soil conservation district should not be binding
on an applicant. A " ' _

D:  The grOupihg of definitions for hydric soils
should include “"drained hydric soil." Although the actual soil
morphology found in the field may indicate the presence of a
-hydric soil, wetland hydrology is no longer an influencing
factor on the soil, due to ditching, underdrains, or drainage
diversions which have lowered,the seasonal high water table to
18 inches or greater from the ground surface. Draineéihydric
so0il should be exempted from wetlands classification.

| Page 5, A: The legislation should provide a mechanism
for an applicant to apply for.a wetland delineation permit,
without a conceptual site plan depicting the layout of a
regulated activity. Frequently, this 1is necessary for 1land
value appraisals, or .land development  feasibility purposes.
Thevapproéch‘appears to be consistent with the other sections
of the bill, in that there is not a provision for buffer based
on the intensity of the land use proposed on the conceptuail
site plan. This would streamline the,bermitting process and
minimize financial burden imposed on all applicants.
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_ B: We recqmmend that wetland; mapping be done on a
‘site-specific basis by “the owner orﬁ'developér of a site.
Mapping of all wetlands by county or state agencies and
associated public hearings should be opposed. ' _ 4

Page 8, paragraph 7: The following sentence should be
added to amend the ©paragraph dealing with off-site wetland
creation or substitution. "Off-site creation or substitution
of wetlands shall be permitted when the épplicant provides, in
perpetuity, a substitution site in the major aquifer recharge
area, or 1in the same watershed where the regulated activity
will occur. Appropriate - restric;ivé covenants shall ‘be
prepared by the applicant, and favor thé state." ‘ »

' Page 8, paragraph 9: We strongly oppose . the
regulation of freshwater wetlands by the-DEP,,due:to the amount
of extensive siteAreconnaissance, which is required. We urge a
permitting‘processvwhich would be overseen by an expanded soi1
conservation district staff. County-wide review and permittihg
would allow the field inspedtors'to'become Qery familiar with
the soils, vegetation and the wetlands system in their
respective county. We also feel that this would be the most
expedient and cost-effective approach from a management
standpoint. ' . v '

- Page 10: Violation of the wetlénds legislation should
additionally prévide for the restoration of a wetland which has .
been 1illegally altered. 'This would be consistent with the
section allowing the creation or substitution of the wetlands.

Page 12: We 6ppose the mapping of wetland area by
State and county agencies. Page 12, parégraph 13: It is our
recommendation that the,individual wetland inventories be filed
with the county reviewing agency as public documents. | |

Page 13, paragraph B8C: It is our feeling that there.
is an inherent problem with the provision for compensation of
lost  value due to wetland determination ‘on  any sperifie

parcel. This 1is not consistent with the permitting processes
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which have been regulating floodways, nor isvit consistent with
flood plain zoning districts, which are established_ in many
mﬁnicipalities. Such. a ‘policy could conceivably have
retrbactive' consequences on any .land previously 'regulated- by
the DEP or a municipality. The bill does not make
aépropriation 'for the purchase of the wetland, nor is there
any mention of ownership or ©property owner associated
liability. | | |
v We recommend that the bill include section L1C of

AssemblyWoman Ogden's bill 2342, which exempts areas regulated
as a coastal wetland, pursuant to Public Law 1970 ¢272.  This
provision avoids the duplication of regulations. It is our
understanding that the :eéson this provision was_notaincluded
was an oversight by.the’sponsors. The South Jersey Chamber of
Commérce wbuld_ be happy to work 'with you to implement our
recommendations into Assembly Bill 2499. We thank YOu for the
opportunity to présent this statement. :
' ASSEMBLYWOMAN‘OGDEN: Thank you, Mr. Kammerer. Jack,
do you have any qﬁestions?_ | i
o ASSEMBLYMAN PENN: Thank you very much. This is the
type of input that. we were looking for, with. recommendations
and so forth to the bill. This is important, | think, that all
your suggestions, and so forth, will be téken under advise in
the Committee. I think they are good, and | think this is one
of the things that both Assemblywoman Ogden and [ looked for to
come oﬁt of these hearings. I sée a lot of work and effort?
and these constructive criticisms are ‘greatly appreciated.
Thank you very much. ‘ | N '

MR. KAMMERER: Thank you.

ASSEMBLYWOMAN OGDEN: Bill?

ASSEMBLYMAN SHINN: 1 thought the comments were good.
Good testimony. Thank you. | , | _ '

’ ASSEMELYWOMAN  OGDEN: Thank you very much, Mr.

Kammerer.




MR. KAMMERER: Thank you. ,
: ASSEMBLYWOMAN OGDEN: = Next we have spokesmen from thev
Bordentown Waterfront Preservation Sbciety,- Jim Parker and
David Babington. No? They're not here. Jane Nogaki, is she
here, from ;he‘Coalition against Toxics and N.J. Environmental
Federation? sorry if I mispronounced your name. '
J ANE N OGA AKTI: It was perfectly correct. Just read
phonetically, Jane Nogaki. My name is Jane Nogaki and 1'm a
‘member of the 'steering committeé of the New . Jérsey
Environmental Federation, and I'm also a member of a ‘local
citizens' group from southern New Jersey, called the Coalitiqn
Against Toxice. The Federétion was founded in 1985 by a group
of leadérs'- from community, environmehtal, and - 1labor
organizatione across New Jersey, who have a vision of a broad
énd permanent organization that can win concrete improvement in
environmental dlean—up and protection. ,

“ In contrast  to the  Stony Brook Millstone Watershed
Association, which has a 1long historyv of conservation, the
people that are in our group -- although some of them éte
ttaditionél, environmental types like Audubon club members and
‘Sierra Club members -- most of the people in our groups are
‘citizens who have become victims of pollution, one way or
another; who got involved in environmental issues because of
poor water quality in their neighborhood; or they 1live neat a
toxic'dump:-or they've been sprayed by pesticides and object to
it. These are the kind of people that are in the Federation.
They're working really hard to get bétter protection in 1law,
‘and to get the DEP to enforce the laws that we already haVe.

‘ S0 we have adopted freshwater wetlands legisiation as
one of our campaigns, and we do support the Ogden/Lynch version
of the bill. I'l1l get to those reasons in a minute. - Again, 1
want to thank you for'coming to Mount Holly for this hearing,
because it gives peocple 'in South Jersey the opportdnity to

testify.

45 h&ﬂ”Jhwagyiﬁ 2 § B




We particuiar1y are feeling the punch of development
in South Jersey. We're enjoying'the economic benefit, the boom
time that we're in right now,’but_at the same time, we're very
vulnerable because of eur soil conditions and water quality»
conditions; A good deal of South Jersey still relies on septic
canks‘ for wastewater disposal, and our -aquifers are very
vulnerable to water pollntion. "We do have many, many acres of
freshwater wetlénds that»deserve our protection.

Therefore, we support the Ogden/Lynch bill. We think
that it is the more protective of the two bills. We think that .
the Penn bill (A2499) contains . inadequate protectlon alrhough
the first page is good. The stated purpose of the bill is
_written very' well. We feel that the inadequate protections
would be a disservice to the residents of New Jersey. -

These are some of the reasons ‘why we feelv the Penn
bill is 1inadequate. Because, it uses too narrow a deflnltlon'
of wetlands : The Ogden bill, by contrast us a
‘widely- accepted def]nltlon of wetlands: the same definition
used by Federal agencies in theilr administration of their
Section 404 Wetlands Fill Permit Program. |

' Another inadequacyb in the Penn bill 1is that it
'regulates-only the disposal of dredged and filled material, and
not the whole rénge ot activities that can occur in a wetland:
the 1idea that it would allow "so-called "enhancement" or
‘wcreation" of other wetlands to mitigate’for loss of primary
wetlands. 1'm not a vwetlands specialist. i'm new to this
game._but i1've read one book on it, called "Protecting Inland
Wetlands," that was composed by an organization called ANJEC,
the Association of New Jersey Environmental Commissions. One
thing that it stresses is that what a wetland does is  to
recharge water in an ecologically-sound manner, and filter out
impurities from water. It's difficult to match this. [t's
imposesible to mateh thie, scientifically, by scome man-made
creation, although you can do stormwater management, and you
can do filtration systems. | |

i sl ey
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To get the whole package to work théfway,it does in
nature really hasvnOt'beén duplicated, and we've never seen any
séientific evidence that you could get a created wetland back
to an original state. I think the key here is genetic
diversity. We novices to this field are familiar >with _the
piant -- it's a very tall, reed-like grass -- I think it's
called fragmities. We're beginning to think that it might
become the national plant of South Jersey, because it s
evidence of disturbance along the roadside and the wetland. A
lot of people that are new to ecology think, well look, there's
all this vegetation growing along there. You know, it's okay.
It's growing back, after it's. been cleared along-é roadside or
along a waterway. But we ‘know that the vfragmities' is not
native to the Pine Barrens. Jt's an introduced speciés. It's
an evidence of disturbance, and it's not a natural replacement
for what was there before. .

Other people, that are much more”knowledgeablé about
this than 1, have written about the importance of genetic
diversity. It has to do with insect 1life, with plant 1life,
with water quélity. It's something .that. really can't be
duplicated, and it's why wetlands protection 1is necessary in
the first place. So, we feel that this whole "énhancement" or
ncreation" of other wetlands ideas is really indefensible. I
don't think there is any point to it. . _

That isn't to say that if there was some really-needed

project -- a highway or a transit line, or something that
couldn't be put_anyplace else -- it doesn't meanrto say that
these mitigation factors wouldn't enter in there. But

generally, to offset otherwise avoidable devélopmentg_l don't
think there is any philosophical justification.

‘ Finally, - because of  the lack  of “buffer zone
provisions, we feel that the Penn bill is inadequate to protect
wetlands from adjacent development. We feel that wetlands can

only serve their recharge and purifier capacity when they
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themselves are protected by a buffer zone. This haS'beén shown
in all the eftorts that went into the Pinelands development,
which Assemblyman Shinn is really familiar with. '

Some boundaries have beeh éet around wetlands in the
Pinelands, and they have proven very effective. Theyiare easy
for towns to understand and abide by the Mnunicipal Land-Use
Law. " For instance, we live in a township called Evesham, and

- the southern half is in the Pinelands Protection Zone. T 1live

in such an area. When development comes into my area,

'developers know that they have to stay 300 feet away from the’
stream. It may sound arbitrary, but 1t's'done a good job of
protecting those wetlands. | .

We also have a v1rg1n s0il ordlnance, which means that
you can't put a septic system in ground that has less than four
feet groundwater, and you can't add fill to achieve that tour
feet. . It's got to be the‘ natural level. That's the other
major protection we have. The combination of those two things,
the 300 feet and the virgin soil ordinance, are doing a good
’job'of‘prOtecting surface water and ground water. If we 1lost
'that buffer,'and f we lose the virgin soil ordlnance. thdse‘
protectlons go away. '

We in hve ham have those protections . but righteneXt‘
doqr to use is a town called Berlln.‘ They're still
ecologically in. the -Pine 'Barrene, but they didn't make the
border. The cutoff comes along the Evesham llne Their town
doesn’' t "have these protections. 'So | can see, very close at
hand, right next'door in the town next to me, where these very
specific buffering zones shouid'be written down, so that it is
easy for'townships to implement them when they're WOrking with
deveiopers in their‘towns.

| To build onto that Pineland example: The Pinelands
law does protect how much of the land mass of South Jersey --
is it_aififth, an eighth? _ _ |
' ASSEMBLYMAN SHINN: In South Jersey:
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MS. NOGAKI: Yes. ,

ASSEMBLYMAN SHINN: A fifth of the State,

MS. NOGAKI: A fifth of the State. It's a vefy large
coreeprotection area, but our fear is that that great start in
protecting the Cohansey aquifer, is going’ to be impacted by
development going on all around it. Part of the plan was to
protect the inner core, so therefore, the areas around it will
absorb some of that building, with the eredits, and so forth.
That's a geod idea, but we're also realizing at the same time
that without adequate buffering, the impact on.the aquifer is
going to be overburdened. It cah only stand so much. So, we
would like to see the protections that were implemented by the
Pinelands extended to the other areas. Particularly in South
Jersey, where the soil, for the most part, is very sandy and
very permeabie. 7 | |

8o, the need for the legislation is very clear fo us
as citizens. The road to the passage has been long. [ mean,
this has been in the works for Severél years now. We think
that 1in the interest of moving things along, we would like to
see Assemblyman Penn withdraw ~ his bill, and work with
] Asaemblywoman Ogden to get a bill that would work to protect'
these wetlands, which is the whole purpose of the whole wetland
legislation. I thank you for hearing our point of view. '

‘ASSEMBLYWOMAN OGDEN: Thank vyou. Do you have any
questions, Jack? | ‘
1 ASSEMBLYMAN PENN: Just - one. You're -not the  only
people with septic tanks. . 1 1live in Central Jersey. I've

never had ahything but a septic tank in my life, so I know what
your problems are. - |

MS. NOGAKI: It's rough.

ASSEMBLYMAN PENN: Well, yeu know. A 1lot of people
will tell you that they're actually better than sewers. “In the
lasl town -- one of the Lowns -- We wele up Lhere when they put

in a sewer program. The citizens sued against the sewer,
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saying that actually a good, working'septic system actuallly was’
far ,mo're»des'irable thén the sewer. I think that as far as——
That there is a—- We're seeing, coming out of these hearings,
and so fofth——» Of course, you haven't had an opportunity to
‘hear all the different experts, 'but we had what I thought was a
 very good proposal. I'd like to say, even what Jason Cartell
presented at our last hearing, that dealt with a system of
buffering that would deal with the classification of rw,‘et‘lands._
It's a ‘good thing, and I think that it's something that we're
looking into. out of this, all this information will come 1n
- » My bill has 52 co-sponsors on it. I'm only one o‘f‘ the
people"on my bill. As a matter of fact, my prime co-sponsor is
Assemblyman Cavanaugh, with myself on it. We are hoping to '
work with Assemblywoman Ogden, so that we will come up with
some so_rt‘ of domprehen'sive wetlands bill that will allow the
information input that we've gotten from these hearings be
taken back and 1mparted

Hopefully, we're going to come out with the wetlands
leglslatlon that'll do what we want it to do in the State of
- New Jersey, and try to meet as many of everyone's needs as we
possibly . can.  Because, there are, as Iyou heard even here
today,. wide»dispa_rities of what people think. 1It's ﬁhe old
thing about not in my back yard; not here, or not there. You -
mentioned in ‘here ‘somethi_n'g about being involved in a toxic
thing? Well, I happen to have a county where I have 'four toxic
‘sites being proposed. The hearings up there, which had been
going thi:ough, are pretty difficult, because no one wants a
toxic site, or a buyrning site, or an implant in our town. You
don't want one in your town either. That's another issue that
we're going to be addressmg another day I want to thank you
for your comments . ’

MS. NOGAKI: Thank you.

_ASSEMBLYWOMAN OGDEN: Any other questions?

50




ASSEMBLYMAN SHINN: No, just that the testimony is
very good. ' - '
ASSEMBLYWOMAN OGDEN: Thank you very much. Is Mr.
Robert Dreyer here, from the Middlesex Coimty Mosquito
Commission? - o
ROBERT B. DREYER: Members of the Committee, I
thank you for the opportunity to be here. My name is ‘Rober‘:,t’
Dreyer. I've been the Superintendent of the Middlesex Cbunty
‘Mosquito Commission for more than 20 years and I am-‘very much
aware of the value of wetlands and the long overdue need to
protect them. ' , ' '

For the past severai years our plans and esti’mates‘
submitted to the Director of the New Jersey Agricultural
Experiment Station and the Board of Chosen Freeholders have
included the lament that most of New Jersey's major highways
pass thro'ugh Middlesex County‘ and it therefore contixiu'es to be
one of the most rapidly developing counties, both industrially
and residentially, in New Jersey and New York Metropolitan
area. And, quote, "the environment has been a victim of this .
quest for development. Our land, water, and air have been
polluted. With few exceptions, the county's major streams,
brooks, and rivers have been neglected. Many waterways that
must carry increased runoff from developed areas have become
even less functional because of diking, filling, and
sedimentation that has come from excessive erosion following
man's activities. Lakes and ponds have become overgrown with
aquatic vegetation accelerated by agricultural, industrial, and
domestic waste in addition to tons of eroded soils. In an
effort to curb sediment and flooding problems, many
municipalities are encouraging or requiring the construction of
water retention or detention ponds, but we are finding that
most of these facilities become additional mosquito breeding
sites. Unfortunately, the result is that our Commission must
now .service more than 10,000 known mosquito breeding sites
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within the county.“"ciose quote. The vast majority'of these
~ areas will be classified as wetlands under the Ogden Bill.
' We have_never believed that the repeated application
of pesticides would be"the sole solution to our mosquito
‘problems. A rather sophlstlcated.;program of integrated ’pest
.management techniques has therefore been developed to provide
mosquito control in response to the public need. . Water
‘management’has been emphasized by our agency for many years and
accounts for approx1mate1y 40% of our year round efforts In
fact, the Mosquito Commission has become the Janltor of our :
abused streams, dltches, and wetlands '

When a fresh water wetlands blll is passed many of the
1mpacts that have been ‘caused by man's activities will remaln
and the need for maintenance and repair will contlnue
It is because of‘the lack of reasonable provisions for

bgovernmental agencies, such as public works departments, health
departments, ~ and  mosquito = commissions, with  legal
responsibility tO'protect the_health_and safety of the public,
to carry out preventative maintenance and repair in wetlands
regardless of size, )quality,"function, or location that we
oppose A-2342 | N . | N _

‘ Under “this bill, non-functional streams, ditches,
culberts, and water management facilities with silt, fallen
trees, shopping carts, and other debris could not be touched in
a wetland or Dbuffer 2zone without lengthy delays and
unacceptable expense and paperwork to obtain a permit. In the
~case of an emergency -- 12.a.1 -- after the public's health and
safety have been jeopardized, a public agency would still need
to make application to DEP for a permit and hold a hearing.
Then, dependent upon who in DEP is liberally construing the
requlations in favor or dlsfavor of what or whom a permit may
- be issued. We believe that the excessive regulatlon proposed
in A2342'wi11 encouradge many to ignore the law especially if
enforcement .is as limited as it has been with the stream
encroachment laws
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Without question, may of New Jersey's freshwater
wetlands have been and are continuing to be rendered
‘non-existent or non-functional. It is short-sighted planning
and poor oversight that have allowed them to become building
sites, dump sites, and catch-alls for pollution and debris.

From our point of view, the polluted, artificially

‘elevated, deteriorated waterways and flood plains resulting
from these activities have become areas of major concern. More

than 50% of the:mosquito breeding sources in Middlesex County

have been artificially created. Our agency has been sounding
warnings about encroachment, mismanagement,and the 1lack of
‘restorative maintenance in our waterways for years. But, few
have listened and we have had to pay the price through
increased mosquito control in these areas. In the 1long run,
everyone in New Jersey will pay the pricé in many'subtle and
not so subtle ways if we don't stop undue encroachment in our
wetlands and if we fail to recognize that these important
functional systems do, and will continue to require on-going
preventative maintenance and care. -

An acceptable wetlands bill for New Jersey must

- recognize the variable size, quality, function, and location of
wetlands, as well as the multiple needs and desires of our

millions of citizens. It should notvunduly limit all levels of

government in the State to wunilateral, 1liberally construed
regulations of one division of one department in the State

Government which operates under a law virtually without

limits. There are other competent professionals who have
concerns and legal responsibilities for the proper management
of our environment for the health, safety, and benefit of the
general public. | | - |
A-2499 has already been labeled by some as the

builders dream bill.  A-2342 appears to be the preservationists

dream bill. One = nct restrictive enough, the other too

restrictive. A compromise 1is needed that will assure the
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- presence of quality wetlands for future generations. However,
. we cannot and should not ask this generation to pay the price
for all past and potential future indiscretions. - ’
' _ Again, thank you for the opportunity. S
ASSEMBLYWOMAN‘OGDEN:' Thank you, Mr. Dreyer. Do you
" have any questions? o ’ ~ o
ASSEMBLYMAN PENN: Yeah. I think that you are saying,

you control the mosquitoes thrbugh —-- now through -- a matter
of keeping the streams flowing and keeping the-- Mdsquitoes,
breed more in stagnant types of water. Is that a fair
Statement? | o | c

MR.'DREYER: ‘That's correct. 1It's not all, but—-
_ ASSEMBLﬂmMﬂ PENN: Yeah, a great many of them. So,
“that in order‘to’keep,this management and the streams flowing
and working in the manner in which they should, they have to be
 serviced from time to time, and the debris removed. - That's
what you said. _ |
: MR. DREYER: That's correct.

| ASSEMBLYMAN PENN: Okay. And if you didn't have that,
would it mean>thét.you'd’have to use a lot more pesticides and
'spray into those waters? That would have to be done in order
to'control those mosquitoes? .
| | MR. - DREYER: Yes, certainly. And, in fact, it

inqreasesvvand' becomes worse again -- as I've indicated ——
" because of man's activities. This aggravates -- pollution in
the silt, and the trash and so on -- it aggravates the

capability of an area to breed mOSquitoes; A good, clear, high
quality wetland, in many cases, will not breed mosquitoes at
all. But, we don't have too many’df those, regrettably,.in
‘Middlesex County, although we're anxious to see them protected.-

ASSEMBLYMAN PENN: But right now, you do service,
through your Mosquito Commission -- and I suppose similar to
the one we have in my county, Somerset County -- cohtinue to
keep as many of the streams open, and moving, and the water not
stagnated. And that's what you do right now.
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MR. DREYER: That's correct. But we're becoming less
and less able to do that because of permit procedures slowing
us -- not slowing us down -- but absolutelyvshutting us down.
And I may just comment that we're somewhat concerned about what
the stream encroachment people would require —- I'm a little
confused there —- as opposed to what may be required under any
wetlands bill. I sometimes in my office refer to thaf division
as the Division of Environmental Destruction. They sometimes
- they often would require for restorative maintenance 100
- year storm design. And we have actually thrown ZOUt many
projects and refused to do them because of that. In fact, in
the last six months, we've withdrawn applications on two
because where our restorative maintenance was proposed on
relatively small streams, Vthey would require that we put a
large trapezoidal channel and build haul roads into the area
and so on. We disagree philosophically with that approach. We
do recognize wetlands, and if they are properly managed —-— this
is our mainvcondern -— that they won't breed mosquitoes. But
they do have to be managed, and on a preventive maintenance.
 basis. _ , '
| | ASSEMBLYMAN PENN: I think that it would be, probably,
a good recommendation for this Committee that this type of
maintenance  be excluded from any wetlands‘ bills so they can
continue  and limit the use of pesticides. 1Is that, in some
ways, what you're saying? o |

MR. DREYER: With some 1limits, yes I would say that.
I think we have to have parameters for 1limitation. on the
other hand, in some large areas, I am not opposed, and never
have been'opposed, to some regulation. I am very much opposed
to regﬁlation that says that if there's wetlands vegitation we
can make up the rules and decide whether or not you're going to
‘be able to do something. And, most of the municipal engineers,
public works department that we werk with areL I can tell you,
totally frustrated with attempting to get things through DEP.
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"I have mayors and. public officials calling me all the time arid
saylng can you clean this out or you clean that out. And I
'say, if you can get the permits from DEP and Army Corps, and if
it impacts c_onmderably on mosquito control, then we will

consider the project. And, nine times out of te'n they drop

them, because they don't want to undergo ‘that expense and time.
- ASSEMBLYMAN PENN: Thank you very much. B

A ASSEMBLYWOMAN OGDEN: Mr. Dreyer, when you talk about
water management, - are you talking just about clearing the
'waterways,‘or are you alsd talking about draining?

» MR. DREYER: = Well, I'm talking about an ~overall
_concept. Again, the term is water management. We don't alweys
have to drain, and in many cases we would prefer not to drain
for mosquito control. As}things.turn out, most of the time
’thet'is what'héppens, because people are interested in flood
control, property owners are interesfed in getting water off of
their property, and those kinds of things are forced upon us.

If we get. into a flood plain area, the Division of -- the
Division in DEP —— to get a stream encroachment permit requires
certain size structures. There are very healthy and can be

very healthy impalliments (sic) and wetlands that don't breed
mosqultoes, or that don't breed mosquito species that need to
be sprayed or worried about 'For example, some large 1lily pad
areas that are permanent kinds of large impalliments (sic)
would create only culex teratans, which is a mosquito that
.feeds almost exclusively on frogs, and we would never spray
~ that kind of a site. Nor would we ever propose to drain it.

_‘ | From the standpoint of water management overall, there
are things that we really should be doing or could be doing
that we can't do because of outside pressures. And maybe,
ultimately in the long run, with water —- with the wetlands
regulations -- we will be able to. ‘And T will just cite that
in the 'sait marsh areas we can do open marsh water management,
which is a system that's been developed between mosquito
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control and fish and game people that actually enhances the
overall productivity of the marsh from the standpoint of
wildlifé and the overall estuary as far as its nutrient and so
on into the bays and so forth. -

| Now, that kind of water management can be done; an
~oasis kind of system. We don't always have to drain out; we
could drain in or flood in many cases. . But, regrettably, we're
not often able to do that, particularly in metropolitan areas.

' ASSEMBLYWOMAN OGDEN: Just two points I‘d like to make

Mr. Dreyer. I, basically, am in agreement with you that
maintenance or repair of active irrigation or drainage ditches -
should be exempt, and in the previous legislation it was. The
reason this time that it's put in a general permit category was
looking, again, to the delegation of the 404 Program, and not
having an exemption for them that we figured that we had to go
that route. But, you know, I would like to see us work out
something that would go back to the exemption.

And then, the last point, in terms of the stream
encroachment permit, that ’my legislation directs the DEP to
take all those prdgrams that are ;involved in any way with
wetlands. And one of the real problems with them has been that
they haven't had proper guidelines. ' That they wanted to

protect wetlands, but have done it in a way without certain

standards. So,'thatfs been frustrating to them, and equally or
more so frustrating to the applicant. So, what'my legislation
does is to direct the DEP to put all those programs together,
and just to have one freshwater wetlands permit.

MR. DREYER: I think an important point was made today
when someone said that the regulations should be in the
legislation. If you have a building code, you don't send the
building inspector out to review a project With _arbittary
decisions to make. 1It's either a two-by-four or a two-by-six
that's required. Whern we get intc the administration of
regulations by DEP, we have that kind of syndrome.
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And the other one that bothers us a great deal —— we
who have to put our boots on -— and we work all the time withv
 the environmental commissions, and in fact, we have never had a
vserious problem with env1ronmenta1 people; we've certainly had
disagreements, but we've been always able to work them out-
and that is that DEP, 1like many others, I guess, have this
. syndrome that the way you work 'is you put your suit and tie on
~and go into an air conditioned office and look over plans and
so forth. And I've seen in many cases people submitting things
just leave things off of plans, because they know those people
" will never be out in the field. And I think that any kind of
~1egis1atiOnrthat's_going to require review in wetlands, should
require that the reviewer have a pair of boots. (laughter)

ASSEMBLYMAN PENN: I agree with you. I think we all
agree on that. ' | o

ASSEMBLYWOMAN OGDEN; Is Mr. Peter Brown here from
' Ducks_Unlimited? (no response) I guess not. vRobert Anstett
from the Citizens Conservation Council of Ocean County?
ROBERT ANSTETT: Hi. I have a prepared statement,
and I'll read it. 1It's a fast one. It's going to shift the
emphasis from what we've heard here this morning, I believe. I.
"have a few comments regarding some of the things that were said
so far this morning by other people making statements.

Regarding = the statement by the Mayor of
Par51ppany/Troy Hills, who has left, I feel that when the
- Governor made a statement in his State of the State address, in
1986, that he meant what he said. And, regardless of the fact
that it had to do with the Ogden/Lynch wetlands legislation and
it }was of last year, I still would like to go on record as
saying that the groups that I represent in making this
statement today would like to be known as groups that 1nd1cate"
that the Governor meant what he said.

I represent today the Citizens Conservation Coun011 of
Ocean County, the Barnegat Bay Preservation Coalition, and the
Ocean County Coastal Zone Environmental Coalition.
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Another statement I'd like to bring up is something
that came to me before I read this prepared one, is that in
making a poll of the 10 districts of southern New Jersey, I
found an indication of cosponsors to the Assemblyman Penn Bill
almost unanimous. There was no sponsorship and support of the
Oogden/Lynch legislation in all of the'loidistrictS'in southern
New Jersey. I believe there were three Assemblypéople'that had
no action on legislation. That surprised me. Usually, in my
own'coun_ty I have two legislators of different parties, and -
both of them are cosponsors of the Penn Bill. v

.~ Being an ardent environmentalist, I can't really
‘relate to that, because I've gotten mail that 102 environmental -
organiZations in this State are staunch ~advocates of the
Ogden/Lynch legislation. So, with that in mind, I've prepared
a statement with the essence of trying to shift the emphasis
toward what I presumed would be some of the comments this
morniﬁg.. ' - »

It is not accurate to label this legislation as
pfo—enVirbnmentalists and anti-development or anti-growth. We
suggest the déveloper, as an individual special interest, at
best, as opposed to, not environmentalists, but the fortress of
the common man in this State. And that massive scream of pain
and anguish is from the generél citizenry. And it proclaims
ever louder to the State Legislature that it wants a better -
control of urban sprawl, specifically in terms of freshwater
wetlands laws. The ‘League of Women Voters, a member of our
~Council, reporting on a recent poll in Ocean County, found that
71% of our residents are insisting on more stringent
requlations on- growth patterns. And we Dbelieve this
ogden/Lynch legislation will succeed in doing that.

I'l1l digress slightly to indicate that our Council is
made up mostly of citizen groups: rod and gun clubs, Veterans
of Foreign Wars, League cf Women Voters, U.S. 0Oil Conservatiomn
District, the Extension Service is an advisor. I'm a recycler
for_the last 15 years, running the program in Brick Township.
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I represent the ethic ‘and the angulsh of working -
people within a 30,000 member coalition, 1nclud1ng the county
VFW, and that group's representatlve, Jim Leonard, crystallized
our warnlng'and our charge to pass this Ogden/Lynch legislation
by writing -- And it's a poem, and perhaps it'll change the
~emphasis here: “Cry Halt," it's called
' . _"Cry halt you silent masses to the defllers of our
land. Cry halt to the polluters who rob its beauty grand.
They've. leveled our forests, polluted'our streams; they say it
‘fulfills our country's dreams. They found virgin land,
‘untouched since time began, sea bound streams aflowing since
before the age of man.. They have devised many schemes they say
'will improve on God's plan.

' "Cry halt you silent ‘masses. Stop these jpoiluters,
| you meek . Cry halt tokthe'defilers. ‘The battle is on for the
bogs, the marshes, and the creek." .

If there are any questions, I thank you for the
opportunlty to come here. o - v

ASSEMBLYWOMAN OGDEN: Thank you. Any questions?

ASSEMBLYMAN PENN: Thank you. o

ASSEMBLYWOMAN OGDEN: Thank you very much.

- MR. ANSTETT: Thank you.
 ASSEMBLYWOMAN OGDEN: We would like to have a copy of
_your poem, because I thlnk it's very good. .

MR. ANSTETT: Give credit to Jim. Leonard. I didn't

~make copies for the Committee. ' '
. ASSEMBLYMAN PENN: We' 11 get some made. S

. ASSEMBLYWOMAN OGDEN: We have Mr. Clifford Heath, who
is President of the New Jersey Asphalt Pavement Association.
"CLIFFORD HEATH: I had the occasion to go before
Assemblyman Franks about six months ago, and for a while I
“thought perhaps we }héd reviewed and reenacted some of those
commentary about the frustration we all deal with in the
regulatory process  in New Jersey. And, we don't fault the
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Department, necessarily, for it. Perhaps we have encumbered
them and given them so much responsibility in recent years that
they haven't been able to grow into the size necessary to in anv
expeditious way process all the applications. We are involved
as an asphalt pavement association with the a1r quallty area,
and the gypsy permits, and all the other. . A
' Today I want to just quickly review our poSition; And
we do support the Penn Biil, 2499. I'm here also on behalf of
the Associated General Contractors of New Jersey. = And they
prepared a statement for me, and our Association, the Pavement
| Association, concurs completely. o
' We favor the bill because we believe it's a practical
approach to the_vproblem of balancing environmental concerns
with those of the business community. We'll be faced with
either bill with some regulations and some effect on our
industry as the people responding to the growth in New Jersey;
the highways that are needed, the local roads that are needed,
are all coming about as a conSeqﬁence of the development in New

Jersey. And we all are aware of the road conditions, the
clogged highways, the back roads that are currently getting a
complete -- really a complete -- design surplus beyond what

they were designed for initially.

The Penn Bill, we feel, directs the Department of
Environmental Protection to develop a classification system
which would prioritize wetlands' value so they are requlated
consistently with the benefits they provide.

We also feel it precludes duplication in the permit
process, and this is a very real concern by many of the groups
“that you've heard here today, and many, perhaps, have been at

the other public hearings -- the duplication between our State
gove:nmént and also the Corps 404 Program. |

The bill doesn't require the buffer zones, because we
do feel that the wetlands themselves, as previously stated
here, do provide and act as buffer zones between dry land and
water courses.
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It would exempt the minor maintenance, reconstruction,

and'repair activities for roads. I smile, maybe you realize
how we feel about that. We certainly don't want to'inhibit'in'
any way necessary road development in the State. It's

necessary to get our people from their jobs. We all know that
the jobs today are out onvthe‘countryside. People live in the
- country,. and they now work in the country, and they'te finding
it 1ncrea51ngly difficult to get from the place of their home'
‘to the place of their bu51ness

, Provide a grandfather clause, w_hich we f'eelvvalso is
very important, which allows the applicants who have‘already
gone through extensiVe reviews some period of time. And ywe_
' have stated in here at'least six years after enactment of the
~ Act that their plans would stay in place, and their review
would continue.

‘ For these reasons, and' many other reasons, the
Associated'_ General Contractors, the Asphalt Pavement
’ Association, respectfully ask the Committee's favorable

consideration of A-2499 as the better alternative wetlands
legislation. And, we thank the Committee for the opportunity tov‘
present our views. Someone alluded previously to how many
years; my notes and my file is ‘about that thick in the back,
and I think we've been three years at least since my first
notes in 1983, ‘and I commend your patienoe'.' After watching
Channel - 13 last  night, and the Rhenguist things, I do
apprec1ate what it must be like. to sit here day after day and
listen to these hearlngs Thank you. _

ASSEMBLYWOMAN OGDEN: Thank you, Mr. heath. Are there
any questions? ' |

ASSEMBLYMAN PENN: No. - | |

ASSEMBLYWOMAN OGDEN: ~ No. Thank you. Mr. Newland
Smith, of Medford. Is he still here? | :
NEWLAND R SMITH: Newland Smith. We live in the
State which is most densely populated We live in an area—-
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| ASSEMBLYWOMAN OGDEN: Mr. Smith, would you come up
here just for purposes of the recording for the full, complete -
hearing? (witness moves up to‘microphone) s
' MR. SMITH: We 1live in the most densely populated ;
' State. In South Jersey, we are in an area where the population
is growing very rapidly. We need a balance between our
necessary growth and ‘our appropriate growth, and the
preservation of_resourcés today which will be availéble to the
people we bring in with new growth. We are under severe
pressure for water in South Jersey right now with the'present
level of populatioh.‘ If we do not stringently preserVe'
wetlands we reduce the availability of water in the future for
the population which we bring into this community today.

General welfare 1is a. complicated propositidn.' of
course a tax base is a part of it. But, resources tomorrow are
also a necessary part of it. And, I feel that the general
opinion of people who have worked at it is that more stringent
‘requirements are needed to preserve water supply and other
aSpeCts of natural resources for the population we are bringing
in now. Our population is very heavy, it is growing. We need
‘to preserve what we have for the people who we bring in. And,
both of these bills will be considered; modifications will
occur 1in either one which prevails. 1 hope that the
. modifications will be made on the Maureen Ogden bill, rather
than on the Penn bill. Thank you. ' _

'ASSEMBLYWOMAN OGDEN:  Thank you. Are there any
questions? (negative response) Thank you very much, Mr.
Smith. Sean Reilly, I know that I see your maps there, and
even though we saw your tape before, since we have some time,
“if you'd like to make another_presentation, I1'd be glad to have
you do so. o ’ -
SEAN RETILLY: Madame Chairman, thank you for the
opportunity again, and Assemblyman Shinn and Penn. I decided
"this morning to take this opportunity to try to-- |
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ASSEMBLYWOMAN OGDEN: First I should ask you, Sean,
you are representing your own organlzatlon, or—-— _v '
MR. REILLY: Yes. No, I'm Sean Reilly, President of

Land and Environment. I've been retained by the Builders

~League of South Jersey to  conduct an analysis of all the
wetlands leglslatlon, and all of its impacts with respect to-
administration. The Builders League of South Jersey, just for
your information, membership builds most of the’ housing and
development in seuthwestern'New Je.rSey. Their members do.

- What I want to do this morning is cut away from the
rhetoric and ‘the flamboyant statements on being' supportive or
against one bill or another, and deal with some hard issues
that we have spoken with many times ‘upon many times before.

B But,’ I want to make sure there's a clear»understanding‘ bf what

the 1ssues are we're dealmg with. I'm going to start w1th
"_somethlng as basic as wetlands —_ the perceptlon of wetlands ——
. and what (word inaudible).
‘ (At this time, witness 'is using charts and posters for
visuail aid) 1've taken two posters here put out by the New
Jersey Conservation Foundation which show wetlands. This is
thei_r public relations program to show what wetlands are. And, f
I must say at the outset, wetlands are an important resource
‘that must be managed carefully. There's no debate about that
‘What we're looking for here is an administrative structure
to regulate those wetlands. These wetlands that you see here
ev'eryb'odyf understands as wetlands, without dispute -- swamps
~and bogs -- and this partiéular piece shows virtually every
scene is a water scene, with blrds and spec1a1 rare plants, and
animals in wet wetlands. _ _ :
v .Now,_ just‘ for perspective, when we're talking vaboUt
‘wetlands, I took the National Wetlands Inventory }prepared by
the U.S. Fish and Wildl'ife Service, and I opened it to the page
on Burlington County, for example. And the two pages before -
that deals with New Jersey. It shows what percentages of the
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counties are covered by wetlands. And, Burlington County,
chén County, Atlantic County, much of southern New Jersey is
25% or more covered by wetlands. Now, it's not this kind of
wetlands. Just to make it clear, I went to the next page,:and
it says in Burlington County, it has 136 thousand plus acres of
wetlands. And 1 quote, "67% of this wetlands acreage..." -—
that's more than two thirds -- "it is what's ‘called pollusttian
wetlands."” There's no water. Virtually no water at any time
of the yearvis standing on the surface of three quarters of the
wetlands in Burlington County. And the chart before that
indicates that that basically holds for the entire State of New
Jersey. | »
' And I'll give you a color-coded version of this which
shows that we have, for the purposes of my discussion as it
starts out here, wet wetlands, 1like this, one-third, and
two-thirds what I call dry wetlands, in that the water's below
~the surface, but 1it's not on the surface for at least
two-thirds of the wetlands throughout the entire State.

So, to set the stage, we're not talking about,
generally for the most part, development encroaching on wet
"wetlands.b These are in the heart of streams. The what I call
dry wetlands, or wupland wetlands, fan out from the stream
corridors, and development, generally, is impinging on the
edges of those kinds of wetlands.

| Now, one last use of this, the Army Corps now has a
set of gquidelines «called the 404 B-1 Guidelines. And,
Administrator Daggett, the other evening in Morris -County,
indicated that both bills will have to comply. explicitly with
every word in the 404 B-1 Guidelines. I have them here before
me. Now, very few people, I would think have read the 404 B-1
Guidelines. They read 1like an environmentalists credo of -
anyone in this room who has testified in favor of protecting
wetlands. The 404 B-1 Guidelines, essentially say this: = That
no wetlands in the State of New Jersey -- actuaily this is the
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country —— can be filled unless it's of water dependent use, or.
‘needs access "to wétlands. That means under the Army Corps
regulations that .either Assémblyman Penn or Assemblywoman
Ogden's bill is going to have to comply with, not a single acre
of either this type -of wetland or the other two-thirds of
non-standing watervwetlands'can beifilled-unleSS'it's a water
dependent use. S v '
~ Now, generally the development we're talking about
that comes in to DEP for regulation right now, is housing,
shopping_ center, 7—E1evens, commercial centers, and other
- public uses, 99 plus perdent_of which are not water dépehdent.
Under the Army Corps regulations, which are going to be taken
over by one of these two bills, none of that area can be filled
" unless you can show for that particular use that there is no
‘,othér site’ within a . general marketing region for this
:particular activity, and this activity is so important to the
public purpose that ‘it has to be built. Then, you can fill in
some ~ wetlands, and that would be debated wunder these
'regulations — 'pethaps you can £i11 in some' wetlénds -- and
then you're going to have mitigate for those wetlands.
I wanted to make it crystal clear that the system that

is in place today -- now this system Wash't in place in 19-=
I've seen all the graphics from 1900 forward, where we've lost
‘a lot of wetlands -- this system basically came into place

beginning in 1975, and really dot its strength from 1980 to
1984, In '84 it:reallyblocked in, when the Army Corps had to
settle out ;of1 court that they would administer these
regulations in an extremely tight fashion. The only place
there's a window that Army Corps- will allow you to fill

wét‘land_s without having to be water dependent, if it's less
than'ohe’acre, and if it's a wetlands which is detached from
flowing water, or the stream is so small that the flow of water -
is less than five cubic feet a year. And that's one acre. If
you had 100 acres with ‘a little stream, ydu would be able to
fill up to one acre'of wetlands adjacent to that stream.




If it's an isolated wetlands, they don't give a number
of how much you can £ill, although I suppose'it's one acre,
basically, they'll let you fill of an isdlated‘wetland} ~And
right now, the ©New Jersey Department of Environmental
Protection, has a lock on that, in that they have to sign off
‘on the oral report permit. So, up to now, DEP wasn't even
signing off on the one acre. Commissioner Dewling just signed
the letter which said, we will endorse only one acre of fill
and no more in these very limited circumstances.

So, now we're down to what I'm trying to hone in on,
is a realistic picture of the amount of fill of wetlands that
éould poSsibly go on under the 404 B-1 Guideline all by
itself. It would be no more than one acre per job, and only
those jobs that were not affecting the beautiful flowing waters
that we saw here. Only the dry upland wetlands. |
' Now, that sets the stage for the regulatory pidture'
‘we're talking about. The next issue I'd 1like to talk about
specifically, given this regulatory picture, is the isSue of
'duplication. As the legislation is proposed -- your bill,
- Maureen -- there is a possibility as it is currently worded of
whén this bill goes into effeét, an applicant having to appiy
for this one acre of fill to Army Corps, and DEP, and a local
municipality which has an ordinanceT Now, we've spoken on this
before; you'vé indicated you don't want  to see that
duplication. I'm going to presume —-- I'm going to drop this
issue —- that that's going to be worked out. Nobody wants one,
two, three different sets of duplication. It's-nqnsense; it
doesn't make any kind of sense for good government. If we'rér
following these guidelines, one agency is plenty. ‘

- The next issue is buffers. This is perhaps the most
,serious,'long term debated issue in the entire bill. A buffer,
which I thought we had compromise on a while back -- and I said
many times before, I have found nothing of any merit—-
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' ASSEMBLYWOMAN - OGDEN:- We did havé a compromlse, Sean.
It was your suggestmn that we support it. o
- ~MR. REILLY: I Kknow, that's why I said that And 1I
apprec1ated commg to resolution on that. We' re back, however,
. to square one, with a three to four hundred foot buffer, which
is very different than what our compromlse was, and . that s why'
S I'm still talkmg about the issue. .
’ Jason Cortell, a consultant, spoke the othe'r“eVening
in Morris County about buffers. - And a question was raised
"_'_about, if thls table was a hundred foot buffer, and this is
wetlands, the. concept is there is a need for this hundred feet, |
‘or three ‘hundred feet, or four hundred feet to protect this
~ wetlands. _ Now, in the real IWorkld, you're protecting it from
development. And development has to occur one to four ‘hundred
feet that way under the current proposed buffer. In the r_eal
world, the only thing that that .de'vvelopment} is going to do to
this wetland is send storm water to it. People aren't going to
trample between that 100 feet and here —— if it's a shopping'
centerl or whatever. There's a parkingjlot, and a building; or
~an office,buillding ‘and a housing development, and ‘there‘s a
~ distance here. Storm water that comes across this buffer for
‘the ‘reasons that were mentioned this morning, storm watet_ is
not going to :fvlow_ evenly like in a sheet flow across one to
four hundred. feet, and empty out all its pollutants in the
grasses or forest or whatever is there before it gets to the
w‘et»lands,‘"Wh‘ich serve that same buffering effect for the "wet -
water fin ‘the stream. It comes thtough‘ a pipe. So, no matter
how big this buffer is, storm water, under DEP regulations goes
into a storm water pond, sediments are 'dropped out,»vperhaps
even oil is required to be skimmed, it goes into an overflow
pipe, which will run right through a four hundred foot buffer,
rlght through the wetlands, and into the stream.

Sc, it makes no di fference what this buffer is, in
terms of net quality 1mpact on the ‘wetlands, unless this -—
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this really is getting to the extreme -- you're trying to
protect the wetlands from noise, shadow, or car fumes. And
there is a point that you have to have a break point on what
reasonable governmental regulation. ' | o

Just for graphic purposes, we indicated one of the
major problems with buffers in a bill, ‘is that even if you'_,
prbmise' not to build on a wetlands; you have a consultant come
out and map it. The Army Corps or DEP comes out and certifies -
there is the wetlands, no doubt about it. . Every ‘applicatio’n
for more than two homes that comes before 567 municipal
planning boards, has to come to DEP for a buffer analysis. So,
if it's a 7-Eleven, it's a three house subdivision, or a
hundred house Subdivision, an office building, it has to go to
DEP from the municipal level, to -determine where the buffer is.

Now, what I did here was —-- again for dramatic
purposes -- is I took the most extreme buffer. Four hundred
feet is this pink; the greeh is wetlands mapped by the National
Wetlands Inventory, and the soils map. I traced the

combination of the two onto this map. And some of these are
the farmed soils which have no vegitation on it, but they're
hybrid soils, and upon the farm being sold, they would become
regulated wetlands. And I put a 400 foot buffer. |

The reason I did that is let us say, as under the
bill, a rare plant is found in those wetlands. If a rare plant
is found in this wetlands, it is entirely feasible that this
watershed is the habitat for that rare plant. And that means,
under the bill, there's the strong possibility of a 400 foot
buffer ,fo,r‘ ‘all wetlands in that water shed, because a rare
plant has been found there. This is what it would do to the
development' zone in Medford Township, which is specifically
designed to be outside of pinelands north of Route 70. The
green is wetlands, the pink is buffer. It basically decimates
that land use plan. ‘
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"It was said before that thls system is helpful to the
'small bullder because it 1is very predlctable Well, it sure
is, it tells him forget about using the 1land. At least if
there was a buffer there would have to be some kind of
’negotiation.opportunity souyou could détetminé whether or not
'~ you can even use that land. It is essential to have a buffer
that good? But as I stated earlier‘on, even in the Pinelands
Commission, the buffer was dreamed up, literally, by the
Committee and the Pinelands Commission. They hired a
consultant to deflne with a 300 foot buffer —— and when I say',
~ dreamed up, that was a 11tt1e too cavalier; it was decided

- maybe we ought to have a protection zone around wetlands. How

- big 'should it be? Let's start with 300. A consultant was

‘hired and he said, I don't know, 300 is pretty good. We have
no evidence to say whether it's good or not. So, enough said
‘about the buffer. The buffer, I think, is an issue which has
gof to be compromised down to almost nothing. I wouldn't say
there are no cases where you wouldn't want to have a buffer.
Jason Cortell mentioned one case: prime trout production
waters. ' , _ ‘ o ‘b |
_ Now generally, North Jersey -- the irony is -- prime
trout production waters in North Jersey are the rocky élopes
~with no wetlands on either side.. So, you generally have a
wetlands in South Jersey where there's no prime trout
production water. But there really would be some circumstances
where the environment is so unique, perhaps this kind of a
-~ situation where you want to have a buffer from this pristine
water. But, maybe the bill should say that where there's a
unique’Aenvironment, we would like this kind of a buffer, only .
- if the township allows clustering. It puts it on the township
‘which may be wanting to preserve this area to say, fine, rather .
~ than strip away this buffer from the applicant, we'll allow him

to cluster his development away fro the edge.

Of-COurse, you can't do clusterlng with a shoppmg

vcenter, but at least with some ‘uses you could.
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ASSEMBLYWOMAN OGDEN: Sean, you've already spoken for
15 minutes. You spoke at a previous hearing throUgh'your.tape,
and we have one more speaker. 8o, out of fairness to everyone,
could you please finish in five minutes? R '

- MR. REILLY: Yes, thank you. I'll do straight to the
heart of my administrative analysis which Mr. Sinclair spoke of -
earlier. I thought this was going to be helpful in terms of
being used, except the print looks like it's going to be too
small. o | | |

Now, the analysis you're going to see right now I've
submitted to you, Mrs. Ogden, and basically it says if we have
these two bills, and DEP is gding to have to regulate allythese
activities in the bill, how many permits is DEP going to get a .
year? Now, I'll give you this information and you can hand
these out to the audience if they would like to look at them.
This is certainly subject to not a conclusive discussion this
morning, but at least it's food for thought, and I encourage
some debate. I sent these to -- or I should say, my figures,
in a previous memorandum -- were reviewed by DEP. And I must
say the responses were woefully inadequéte.f ,

~ Now, I'm going to summarize this sheet real quickly.
What I've shown here is New Jersey has 567 municipalities.
What I've tried to show here is the activities in a planning
board, a zoning board, a building department, a road department
in each town, and all of those activities which would have to
either have a wetlands determination or a Dbuffer
‘determination. What I've come out with, on the left column,
you see DEP actions. It totals three actions a year per town,
for things they see now. An office or apartment building near
-wetlands, for two,developments for a 100 homes, or 50 homes, or
whatever —— but two developments with wetlands and buffers.
Twelve hundred applications per year. That's in between two
answers we've gotten from DEP; one that there'll be three or
four hundred permits, another form Mr. Weingart which said
there could be one or two thousand permits. |

71



However, you've got 567 towns, with not only the 404
B-1 Guldellnes going to be administered, but according to. the -

Ogden legislation, th1ngs which are added, add about -—— I don't
‘know what 'percentage —— two to three or four 'times the
regulated activities that the 404 B-1 regulates. Such as the
placing of obstructions —- whether or not they interfefe with

‘the flow of water. That means a fence, a telephone pole. The
destruction of plant 1life, including the cutting of - trees
except when performedvto the minimum extent feasible for'land'
surveys or slope borings. = '

' There are  so many miniscule activities that that
definition, which basically says if you wanted to put a 100
’pound rock in a wetlands that's an obstruction ‘that doesn t
interfere with flow, it needs a DEP decision. This paragraph
right here is what gives the developing communlty the chills,
':because 1t all w111 depend on how DEP determines regulated
activitles, and even if those activities, such as a fence or a
telephone pole, have to get a general permit, you still have to
get a permit. That means it must go to DEP and get a permit
and come back. ’ | v ) o o

Now, if there were a few of those a yearf that's one
~thing;d What I've tried to tally is I've even cut -- one
criticism- of my first analysis was I didn't subtract the
Pineiands towns, I didn't subtract the HMDC -- Hackensack
Meadowlands towns -- from my ahalysis. So, subtract the 52
Pinelands towns and 30 some, whatever it is, Hackensack
 Meadowlands, and gave a few more away, and I came up with 400
towns.  If _inf 400 towns the planning board only had two
applications a month, which had some kind of wetlands or
required a buffer, and one big one a year. The zoning board
‘had one big one a year ——'I‘guesva've got about a minute left
"=— and the building department had -- for instance a lot owner
comes in and says, I want to build a house. Now under this
legislation there are sever penalties for building in a
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wetland. 1If I'm.the building department officer, he's going to
Say, have you flagged the wetlands on this property. So, that
means the homeowner better go do it or somebody's'going to get
sued —— the homeowner or the building official -- if he doesn'ﬁ
know where the line is.  And if he wants to fill in to build
his one house, he has got to go to DEP to seek a permit.
| So, I tallied this up. And it comes out to eight
‘activities per month in a town. When you multiply that by 400
towns, at twelve months a year increments per month, you get'
38,400 activities. Now, when I saw that I said, that's
ridiculous. The Army Corps 1is getting now 1200 applications
per year, and DEP is saying, you know, 1000 or something.
However, what ‘we're not looking at is that DEP only sees
certain things now, only if you need sewer extension does DEP
get to see the activity. ' I |
So, I'll leave this for your perusal, but when you add
up the columns, there's a very strong logic, I think here, that
I have not been excessive in any in the activities that a town
might undertake. - Additional wvery important issues are,
existing projects in a town which are being built, which have
all the approvals from DEP and the town and everybody, even
Armnyorps, where the next phase of development comes in -—-
phase three -—- and they have to go back to DEP, under your
legislation; Maureen, they would have to start from scratch,
redefine the wetlands under this bill, and redefine the
buffer. That would stdp those developments in their tracks.
You would have, in essence, a construction stop order at that
phase. , : '
And, finally, projects with preliminary approval, -
which are all finished. Have gone through Army Corps,' have
gone through DEP, gone through the planning board, are ready to
put a shovel in the ground, have got to stop, back up, redo the
wetlands, redo the buffers. And, remembering my initial
comments, none of those developments could get more than an
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~acre of fill. It;s not a big insult to' the environment if they
‘got one acre of f111 yet they‘re going have to got through
Zthat kind of a hoop. o

- When you get down to the end -- one minute I' 11 glve
myself Maureen -- this graph translates these numbers into
cost. 1In this bill, and supported by DEP for reasons —— I

can't fathom why DEP would support this, because DEP is always
underfunded, as was stated by Mr. Sinclair. Legislature gives
them tons of tasks, which are nice and spicey and look good for
the legislators solving of toxic waste and_whatever, but never
give enoughvmoney.d ECRAVis a- classic example. Five hundred
“thousand dollars DEP says will fund 25 people."I called Army
'Corps Philadelphia, “and Army Corps' New York, and this
corroborates what Assemblyman Penn found-- I got here and even
'cut it back a 1little bit -- 1.5 m11110n Army Corps spends a
year with about half of 1ts staff in the two off1ces regulating
twelve or . thlrteen - hundred permlts -- I should say
appllcatlons ~Only half of which or less are wetlands

» Assemblywoman Ogden and Assemblyman. Penn have dollar
~ amounts in their bills. Assemblyman Penn's is 2 mllllon. This
is a bit dramatic, but, this is only a partial graphic
depiction of what it would take in budgetary terms to fund
enough staff to handle a low of 14,000 permits, and a high of
about 50,000 permits of buffers as well as the 404 B-1.
_ I'11 wrap it wup with that 1little bit of drama.
However, I challenge anybody who's in this debate to sit down
and come up with an honest administrative number_ for the
categories I have here. ‘I‘m'willing to even throw categories
out, if it'appears that I've overestimated. 1I've even'gone so
far-as to say, well maybe it's only 200 towns a year. Make
be11eve there are no permits for 367 towns, but 200 towns come
up with these numbers. You still come up with 25 - 30,000
buffer and DEP permit. action . Unless everybody out there
cheats and doesn't go to DEP, and there's no enforcement. Then
‘you'll have only a couple’ permlts
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Thank you for your time.

ASSEMBLYWOMAN OGDEN: Are there any questions, Jack?

ASSEMBLYMAN PENN: No. o o

ASSEMBLYWOMAN OGDEN: Bob? v

ASSEMBLYMAN SHINN: One brief question. What was the
compromise you reached with Mrs. Ogden in the previous
- legislation? | ' - _

MR. REILLY: The buffer was going to be five times the
width of a wetlands, or 100 feet, whichever is less. And that
could be further reduced upon showing there would be ho"
negative impact ‘on the wetlands. No water quality--impact
itself. B |
_ ASSEMBLYMAN PENN: Can I ask one question. What did
you think and what was your ana1y51s of -- and you touched on
it —— Mr. Cortell's proposed buffer program?

MR. REILLY: If you're going to have a buffer -- which
I'm not standing here supporting, actually —-- Mr. Cortell and
two of his three categories were very good. Flood plains,
special waters, and special water quality —- in esSence, the
State qualifications of streams are by quality. It's either
"high, medium, or 1low quélity, and 'the_y'\_re' got flood plains.‘

His third category -- and being from Massachusetts I'l1l give .
‘him a break, maybe they have different 1lists or process in
Massachusetts -- there is no habitat 1list of rare and

endangered species in New Jersey; And his third catégory'was
habitats of rare and endangered species or possible habitats of
rare and endangered species. Well, in speaking with one of the
| personnel, Mr. Hampton, of DEP on the rare and endangered
species plant list, New Jersey has 250 rare, endangered, or
threatened species of plants. So, that's 250 environments that
should have -- on the list of -- this plant likes this kind of
soil, this kind of shade, this kind of other plants around it,
this kind of water. That's just the plants. Then you have
animals -- I don't know how many, 20 or 30 maybe. You'd have
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- to have all those environments listed. Then what you'd have' td
do is go out and look at this wetland here, and you would have
to describe explicitly its environment. Then go to the 'Statefs*
' environment list and see which one matched up and say, whoops,
this one looks like it could be the same as that. It is such
an extraordinary task you'd have . to do, I, as a consultant,_
wouldn't even want to touch it. I mean,‘ it would take too
long, would be too complex, and really shooting in the dark.

ASSEMBLYMAN PENN: Okay, thank you. B v

' ASSEMBLYWOMAN OGDEN: = Thank you, Sean. I think you
really should support my bill, Sean, because you're analysis
‘would .m_ake it the full employment act for all environmentalists.
A '~ MR. REILLY: It certainly would. .It certainly would.
(laughter) | r '

; . ASSEMBLYWOMAN OGDEN Our last speaker is Mr. David
Moore of the New Jersey Conservat_ijoh Foundation. -
g DAVID MOORE: Good morning. Thank you very much for

.prov1d1ng the opportunlty to address ‘you thlS morning. We have

prepared a ‘statement, which I'll hand out, however, in the-

interest of time, I think I would much rather summarize what
the statement says and perhaps respond just a little bit to
‘some of the testimony you've already heard _ '

- The New Jersey Conservation Foundatlon is a non—proflt
\membershlp membershlp organization with about 4000 members in
the State. We've been interested in the freshwater . wetlands
issue for a long time, as most of you know. A good deal of our
testimony addresses the differences and the problems between
the two bills. I'm sure Mr. Penn has heard more than he wants
to hear already, so I'm not gomg to dwell on that. However,
‘since Assemblyman Foy did put an analysis that we prepared in
the record, in a m1nute I'éd like to ask Tom Wells, who's
Assistant Director at the Foundatlon to just outlme a response
'to that.
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v One thing that has become clear and that has been
mentioned several times this morning, that neither piece of
| legislation is ready or able for the 404 assumption. I think:
Mrs. Ogden has demonstrated time after time that she has been
willing to make compromises, and indeed the number of
compromises that have been made already are such that
assumption is not even poss1ble even for her leglslatlon.

The need, I think, to consolidate permits within DEP
and to provide for 404 assumption everybody agrees . with.
Certainly we do. I think that's been a major problem for
everybody, and it's also been brought-up by Mr. Dreyer, I think
it was, this morning, that the Stream Encroachment Act often
destroyed as many wetlands as it attempted to preserve, and it
too needs to be 1ncorporated into this process. I certainly
fully support that.

With response to the argument that's been put forward
with respect to development and the cost, I think Parsippany is
a good case in point, and I'm sorry the Mayor isn't here.
While we all agree, I think, also that development 1is needed,
and wetlands protection is needed, Parsippany is sort of a good
- place to 1look at; particularly with the issues that the Mayor
brought up this morhingf In previous announcements in the
press he has said that Parsippany is in a state of crisis with
respect to its road system, because development has preceeded a
- pace there without the necessary infrastructure to match.
A Indeed, he is depending on a sizeable amount of wetlands to be
vdeveloped in order to prov1de the ratables to solve his road
crisis. » '

If that occurs, the public is going to pay in a
different way, because while Parsippany is at the upper end, ,1t
certainly is in the mainstream of the Passaic River Basin, and
wetlands destruction there is going to add 1mmeasurab1y to the
need for flood contrcl further downstream.
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So, if you follow the complex1t1es that are 1nvolved
- here w1th prlvate and public finance, the end result is that
the public is going to be paying several times over in order to
subsidize the development the Mayor would like to see on
wetlands. Indeed, even the proposal he spent some time on with
- respect to a transfer station is not only located in one of the
beSt'wetla_nds in the eastern United States, it is also one that
- has been targeted by utilities and indeed his sewer systeni runs
through it. But it also happens to be a State Park,‘and the
parcel in questlon had been under active - acquisition and
,negotlatlon by Green Acres for several months prior to the
- county's announcing its decision to locate there. Certalnly,
there must be alternative sites for transfer statlons other
than in a prlme ‘place like Troy Meadows ,

v - Wetlands protection is cr1t1ca1 ‘to New Jersey's
environment and to its economic ‘future. Not only will the
quality of 1life be maintained  with wetlands protection, but
also the stability of our economic system. One other point I
~want to‘mak‘e, and that is that it's clear also that New
_Jerseyv's economic future depends a great deal on how it is
developed from here on out. ‘I)t's‘very clear to me, and to a
lot of other people,‘ that the kind of sprawl that we've
experienced in this State ‘is economically counterproductive.
It's not good for us in any way, soc’ia_lly, or environmentally,
or economlcally ; | '

~But, we have to understand that even if this State
developed —- continued to develop —— the way it did in the
'60's, whlch was the hlghest growth period in hlstory, only
abovut five or six percent of the open space that remains in the
State would be used up over the next 20 years, if that rate of
growth continued. So, it doesn't make any sense at. all for
that kind of growth to occur in sensitive areas or even near
Sen'sitive areas. We have farmland to preserve, we have
- wetlands to preserve. There is plenty of land that is left
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over that is open where development could be placed, either
concentrated or sprawled, without getting into the wetlénds
issue. . , . S
' ‘One other small point, and that's with respect to
buffers and their justification. I think Mr. Reilly referred
to the Pinelands as being ‘an outright guess, and while it is
true that scientific opinions differ on the distances -- and
that's one of the reasons why we get into all of this
discussion -- the fact of the matter is that some sort of a
buffer is required. All of us, I think, among experts, can
agree ‘on that. 1In the Pinelands case, there happens to be some
justification with respect to groundwater quality in that in-
order to avoid the introduction of nitrates into surface
waters, and wetlands, and streams, 300 feet is really a minimum
distance. In fact, that's the basis for the acreage
requirements -- 3.2 acres per unit -- that came up as a result
of septic discharges. So, there is jus’tifiéation there. It's
not seat-of-the-pants requirement as Sean had indicated. And
the best icthyologists in this country have yet to agree on av.'
distance because it's so dependent upon individual "wetlands and
| ‘circumstances and the kinds of activities that go next to them.

I mentioned before that we'd like to respond to the
record with respect to what Assemblyman Foy has put in the
record. And I'd like to have Tom review those points with you.

- now.

THOMAS WETLTLS: Good afternoon. I'll try to be as
brief as possible. What Mr. ’Moore referred to was a rebuttal
to an analysis that we had prepared concerning the two bills
that was put into the record by Assemblyman Foy. '

| The first item is our contention that because -- well,
'I'11l just read it straight. The Penn bill requires the State
Wetlands Act will only become effective after the State has
assumed responsibility for Section 404 Wetlands Permit
Program. Innumerous provisions in the Penn bill are too weak
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to allow for EPA delegatlon of the Program Thus, it would put
- the State in the Catch 22 position where there 'would be no.
wetlands program. Mr. Penn's rebuttal to that is, "To date I
have not been informed by the U.S. EPA that my bill is not
satisfactory for delegation." So, it was obv1ously' prepared
before the testlmony by Chrlstopher Daggett on Wednesday. So,
I feel-— '

ASSEMBLYMAN PENN: What page are you on? |

MR. WELLS: I'm on the first page of our analysis. .

ASSEMBLYMAN PENN: Okay. You're reading my rebuttal.
~What I have here is different than what-- That's why. Go
- ahead. | | _ : . _ 3 |
~ MR. WELLS: Okay. Well, this was the one that was put
in the record this morning. S ,

ASSEMBLYMAN PENN: Yeah, I have a copy of it here.

MR. WELLS: Okay And it says, "To date I have not
been 1nformed by the U S. EPA that my bill is not satisfactory

Vfor_delegatlon ‘ -So, our comment still stands.
ASSEMBLYMAN PENN . Okay. You're using the last --

just the last -- part of it, then. You're not reading the
whole comment. o ‘ -
' MR. WELLS: Right. Well, that's the essential element.

ASSEMBLYMAN PENN: All right. | |
) ' MR. WELLS: There s no way that it could stand-- Or"
that, our comment would change 1n thls case, because EPA has
said, conclusively, ‘that your bill would not proVide ‘for
delegation. o o : |
| 'ASSEMBLYMAN PENN: Said both bills.

MR. WELLS: Right. But, Mrs. Ogden's bill is not
11nked - does not link the State programs effectiveness to-a
takeover to the federal program.

" The next comment is the definition in the Ogden b111

_is.not whar,ls used by Army Corps, rather is contained in the
. Federal Clean Water Act. The Federal Clean Water Act, and the
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regulations that implement that Act, the definition is what is
in the Ogden bill. And, it controls assumption. If you don't
use that definition, you don't get assumption. | ‘ ’

‘ ' To further your comment, "My bill provides spec1f1c
terms, the precise working definition of freshwater wetlands
- that the Army Corps usés in the field." That's not so, because
you, in your definition, isolated wetlands of five acrés or
less are excluded from the definition of wetlands. The Army
Corps has no such exclusion to the definition. ‘There's'also an
exemption for soils that have been disturbed and no longer
contain hydrophilic vegitation in your definition. That'sjalsb
not part of the Army Corps. As well as soils with seasonable
high water tables of greater than 12 inches below the ground ’
That's not part of the Corps definition either.

‘Then your analysis goes on to say that your bill
regulates the identicalrtypes'of development that are regulated
under the Army Corps program. These have been shown to be
ineffective in addressing things such as dredging of wetlands,
drainage projects, and a lot of other uses. Since the only
thing that your bill and the Army Corps regulate is a disposal
of dredge and fill material into wetlands. - _

ASSEMBLYMAN PENN: That's the only thing the 404
Program requlates. ' ' |

~ MR. WELLS: Right, and it's been proven 1neffect1ve by
Fish and Wildlife Service studies. , .

ASSEMBLYMAN PENN: But, in order to be -- to have
assumption, that has to be a minimum. You must have it in the
bill. | | o |

MR. WELLS: Right. It has to be a minimum, and we're—-

ASSEMBLYMAN PENN: And we're saying is that has to be
in the bill in order to have delegation.

MR. WELLS: Right. 1I agree.

ASSEMBLYMAN PENN: Okay.
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" MR. WELLS: But we'.re suggesting ‘that we need more
than what's in the bill. That's ‘'why the State is—- One of the
thmgs Mr ‘8inclair brought up thlS mornmg was that we should !
- be able to Jjustify why we're doing this. And one of the -
- reasons why we're -doing this is because wetlands have been
destroyed by more ' than just d1sposa1 of fill into wetlands:
And therefore, we need to make the range of activities more
inclusive. , | | T
thplng to the second page, starting at the beginning
of your statement: "Consistent with the Army Corps 404 B-1

Guidelines, my bill calls for the applicant to be prohibited
_'from dlscharglng dredge and fill materlal into wetlands unless
there is a practical alternatlve . Otherwise, the applicant
‘must prove that the proposed activity is water dependent, or be
denied a wetlands permit." ~Your bill does state those
requirements. But then it goes on to say, "The permit
requirements of Sections 5 and 6 of this Act--" This is one
vpa,ge' -- well, it's in Seotibn 7a of'}"our bill. "“The permanent
requir'ement shall be satisfied by the 'creation of new
freshwater wetlan_ds or the enaotment or the enhancement of or
~expansion of existing wet‘land,s to produce substitute wetlands
whose size and ecological value is equivalent to or greater
than that of the predeveloped wetlands_."' "So, ‘in effect, ‘you're
substituting mltlgatlon for meeting e1ther .~ the practical
~alternatives test or the water dependency test, which is not
~acceptable to the Corps, EPA, or New Jersey's environmental
‘community. | o o '
Dropping down to the next section, it says, "There has
‘b'een no clear scientific justification for buffer zones around
freshwater wetlands." There was significant testimony put in
~ the record both by developers consultant, Mr. Cortell, and also.
by other environmental organizations as to the fact that there
is justification for buffer zones —-— scientific justifications.
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Then, sKkipping the next section and going on, "In
addition, other states that have adopted freshwater wetlands
also do not require buffer zones" And the example given. are
Connecticut and Maine. I would refer you back to our column in
which we provided our comments which state that buffer
conditions are already in place in the Pinelands, the State's
coastal zone, and in MaSsachUsetts, Rhode Island, New York, and
New Hampshire. So, Connecticut and Maine are by far .a minotitym
| The next section talks about enforcement provisions.

And, I'm glad that you're -- that comment says that your wOuld"
consider changes' if the Army Corps delineates that your
enforcement provisions are not adequate. Clearly, in Mr.

Daggett's testimony that he gave on Wednesday vnight, he
referred to some of the minimum tequirements for enforcement
provisions, which are much more extensive than what are
contained in your bill. o |

The next comment about classification of wetlands.
' Your comment says, “The coastal wetlands rating' system was
~disbanded more than 10 years ago, and today's wetlands experts
agree thatb wetlands are not equal value and should be
classified accordingly." First of all, as Mr. Bennett stated
in his testimony, there was a decision made in not putting a
classification system into the coastal wetlands act when it was
passed in 1970. Later on in the decade, in the later '70's, a
system was tried, which was certainly more recént'than 10 years
ago, and it was rejected because'so—called low value wetlands
were being destroyed. I have a copy of the study that DEP did,
that I'd like to put into the record regarding the non-utility
of the c1a551f1cat10n system of coastal wetlands. |

The last comment we had was on, actually, on mapping
and notification. And the comment was that some states,
including New York State, have mapped the wetlands. Indeed,
the state that has taken over the federal program, Michigan,
has not mapped its wetlands independently. It uses the
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National ,Wetlands i'nventory, and they're not even completed for
the State yet. They already have assumption. E v

' - The kind of mapping that's called for in your bill
would cost many millions of dollars has been stated

- prevmusly But, just to give you an example, the riparian

: -mapp1ng that s done on riparian lands throughout the State has
cost over $13 million and has taken elght years to do. And it
| only relates to a third of the State, whereas the mapping would
be done in . this bill would have to take into consideration
almost the entire v'State. - Aand we feel it would be an
unnecessary expenditure for the public to have to go out and do
that detailed mapping, when many of these areas will ‘not even
be targeted for development. ' _ '

The next comment on exemptlons mentions that your bill
does not exempt reglonal jurlsdlctlons in New Jersey in order
to set forth a comprehensive statewide wetlands program that
’wouid encourage acceptance of delegatio_n by the Army Corps.‘ On
‘this point we agree. I would say that the Ogden bill

- _defihitely' needs to be amended to incorporate the HNDC and the

Pinelands. But in that process I think that it should be
»e'x'pl"icitly stated that the Pinelands Commission would be the
agency that would administer the program in its jui:isdict'ion,
only under somewhat revised requirements so that we would meet
~ the minimum requirements of EPA.

I also agree with your next comment that perhaps some
projects should be -- that are in the pipelines, or have
received approval under current requlations —— be allowed to
-contmue subject to receiving permits necessary under today's
requlatory climate. Although I would take exceptlon with the
exemption in you bill that calls for projects that have merely
Vapplled for prellmlnary approval gettln_g a six year
grandfather. While those that have received it, perhaps under
certain limited exceptions or ctiteria, should get some sort of
favorable consideration, I don't believe that project that have
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‘merely been applied for should get a six year grandfather from
the bill. I think it just invites a whole rash of new
'appllcatlons to avoid consideration under the bill.

The last comment you make is that your bill exempts
certain maintenance and repair activities on roads and
utilities that would cause no adverse impaét on wetlands.
Whereas, the Ogden bill requires these minor activities,rto
~obtain a permit. These activities were submitted to EPa by
Mrs. Ogden, and it was determined by a response by EPA that
allowing those exemptions to remain in the bill would bar
transfer of the federal program to the State. And that s why
they were put into the category of general perm1ts

That's all I have. v _

ASSEMBLYMAN PENN: One-- I believe when Mr. Moore was
testifying -- and I'm happy to see Mr. Moore here; he's a
~well-known environmentalist, and your comments are appreciated
—-— however, I've just got one question hére, Didn't you say

each wetland 1is different, 1in your testimony? I-- Each

wetland is different, and therefore, each buffer should be
~ different? In other words, you weren't talking"abdut a blanket
~ buffer over the whole State? My interpretation of your
comments was that a case by case situation on buffers would be
desirable. Is that correct? _
MR. MOORE: I think you're putting words in my mouth,
‘but as a practical matter, I wish that would be able to be so.
One of the reasons why 1t 1s very difficult to do it that way
is that in 6rder to achievé some sort of stability and somev
surety in the process, that both the building community and the
environmental community would like to see, some standardization
"is necessary. And while I think you're absolutely rlght that
‘each wetland is different in some way from the next,  in order
to avoid arbitrary and capricious actions on the part_of either
the development community or the regulatory community, some
standardization is necessary. | -

85



ASSEMBLYMAN PENN: But, so that a classification
system mlght be desireable —- classification of wetlands? _
v - MR. MOORE: I don t think a class1f1cat10n system is
kappropriate‘a:t. all. And the reason,for that is severalfold.
One of them is that some of the areas that we classified, when
we did do that kind of thing years ago, as degraded wetlands,
are now first class places. That has happened as a result of -
pollution control activities 'and control of water quality.
Hackenseck Meadowlands, for example, although a saline system
- was written off years ago.  The Division of Fish, Game, and
" Wildlife at that time figure they wouldn't spend any more t1me
| there at all. Today that's not the case at all. ~ They're
. trying tojpreserve'areas there. The Great Swamp, in your own
neck of the woods, was also written off years and years ago.
In fact, they were going to put a Jetport there ‘That's
certainly not the case today. : I

The other d1ff1culty is w1th respect to clas51f1catlon
if we do allow development of degraded areas, what's to prevent
lower quality wetlands that might be developed as a result of
the mitigation processes that would. occur under anybody s bill
from being turned into developments just because they were low
‘quahty by virtue of the fact that they were newly created,
and/or not appropriate. In addition to that, if we develop all
the low quality wetlands or even a major portion of them, we
won't have anything to mitigate except good ones. There are
all kinds of reasons. In addition to which, we don't have the
technology to be able to do that anyway.

ASSEMBLYMAN PENN: Well, I think there's an assumptlon

I think it's a false assumptlon —-— that builders want to
'build in wetlands. That's not the case, you know. As a matter
of fact, that's probably the most undesirable place to}build}'
| Builders do not want to build in wetlands. It's more expensive,
'and I think that the testimony on Wednedsay night, two or
three, and other builders, got up and testified to that fact.
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What I think they're saying is that they want a right tb,know
whether the land, number one, is buildable, and number two,
whether mitigation under certain circumstances is possible or
desirable. I think they want the same thing that the people
who build roads and highways want. In other words, when they
build'roads:and highways, there seems to be really not an awful
" and point "b", and you try to
go around as much wetlands as you can. But I think that's
probably -- and I think the testimony the other night was that
we've lost more wetlands to roads and highways than we've ever
lost to builders. N '

| And another thing that is exempted in both my bill and
Mrs. Ogden's bill, but was brought up -- and the only reason
I'm bringing it up is because it was brought up by somebody, I
think from your coalition, a Mr. Goldberg, or Mr. Goldberger —-—
regarding farmland, where he said that 70 some percent of the

lot of regard -- from point "a

wetlands in Hunterdon County were destroyed, and I think he
said 90 some percent of Burlington County were destroyed. And
when I pressed him on it, he said it Was destroyed by farmers.
In other words, he's Saying that farmland and farming of land

~destroys wetlands. I think  if ~you look Dback over the
transcript you'll see that he and I went into that at one
" time. And he had a chart —- I don't know if he has his chart

with him or not today, but he came out with these facts. »

I just want to know how you, coming from a farm
district yourself, how you feel about this?

MR. MOORE: I think you're right in this, and he is
right too. Agriéulture has destroyed wetlands. There's no two
ways about that. And, in fact, outside of New Jersey is
probably the largest single source of the problem. Indeed the 7
federal government is busy on one hand paying farmers to save
them in some areas of the State, and also paying farmers to
destroy them. '
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' However, when in a changing system, as we have in New
Jersey, and agrioulture'unfortunately'becomes less important,
-~ as it has in many places, there is the opportunity for those
lands‘to recover from agricultural changes,4 And indeed they
have done so. The Great Swamp is a good case in point. That
was nearly all in agriculture at one point or another'in the
past. And 1ndeed parts of Troy Meadows were too. Howeve:,
"they were very s1mple forms of agrlculture, the recovery rate

- is reasonable It's taken them 70 or 80 years, but 'they‘ve ‘

come back.

o _ The wetlands that have been destroyed in some of the
urban centers in New Jersey are not coming back. And I think
that's"the difference. S . o N

A ASSEMBLYMAN PENN: But, if you follow Mr. Goldberg —-
Mr. Goldberg is it? —- Mr. Goldberg's reasoning,. and‘what,he
had on has chart, he really shows that the farming community
~has destroyed more wetlands than any other group in the whole
State. If you look at h1s scenario that he presented before
us. And yet, under both my bill and Maureen Ogden's bill, we
- exempt farming. And I just-— So, I point that out, ‘because
that was a point that he made that I thought was a very
vinteresting point that he had presented before us this time.

And that's why I bring up there are a number of exceptions, and
that is one particular exception. ,

o . MR. MOORE: Yes, I agree. And, I should also point

out that we have, in all this legislation, also tried to

- provide exemptions for other places where there are publio

purpose conflicts, including highways and and other similar

‘things. And, there's no question ' about the need for

agricultural protection, and the fact that it's very 1mportant

to New Jersey s future to have agrlculture _

I should also point out, though, that it's no longer
necessary today to do the kinds of destruction that were done
in the past by agr1cu1ture, and it is being avoided now, as it
was not in the past » o
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ASSEMBLYMAN PENN: Well, following along that liné of
‘reasoning a minute, don't you think that the developments that
have been built, let's just say since 1980, that there has been
far more consideration of the environment? In other words, we
have water retention ponds that are being built in many ——vand
again this may be because they are required on the local level
-— they have been tb'keep the runoff from the buildings onto
the property, and,have them filtered out before they go into
'streams. There seems to be -- and I've looked at a lot of
~developments that have been presented over the past few years
f% and most of them seem to be far more conscious of the
activities of the wetlands, and of the building, and ‘of' the
total environment than they were before then. '

MR. MOORE: I don't think there's any question about
that. I think you're absolutely right, but we have a long way
to go. - ' _ '
- ASSEMBLYMAN PENN: But I think there has been a strong
movement in that direction. '

MR. MOORE: Absolutely.

ASSEMBLYMAN PENN: Okay.

ASSEMBLYWOMAN OGDEN: Bob? | |

ASSEMBLYMAN SHINN: No, I don't think I have anything.

ASSEMBLYWOMAN OGDEN: Thank you very much, Dave and
Tom. We have one other request from Mr. Merkle of LINPRO
Company. Mr. Merkle, if you'll be really brief, because I have
-a meeting in the middle of the afternoon back in my office.

MICHAEL M ERKTL E: Thank you. I really

hadn't intended to do anything other than observe today, but
listening to a lot of the comments, I'd like to leave you with
one experience that, within the last 18 months I personally,
with the LINPRO Company, have had as it relates to what was a
supposed wetlands, and it turned out not to be wetlands. |
We are in the process of developing a 200 acre tract
that's in southern New Jersey, and I had some responsibility

89



for the company in acquiring this tract. And one of the things
that we paid a lot of attention to ahead of time was to make
sure that we pnrchased a parcel that did not include wetlands'
because we didn't want to get into any of the inherent hassles
that one ends up with when you are 1nvolved with wetlands

We entered into an agreement to purchase the tract,
‘and 1n so doing, - knew when we entered into the arrangement that -

“there was a problem with the State's 208 mapping as it relatedh '

to sewer service areap' The mapping was 1ncorrect1y made back
in the 1late 1970's. Both the Department of Environmental
_ Protection and the Delaware Valley Regional Pianning Commission
both'acknOWIedged that that error was”made,‘but'required that
we go through a map change process that can take anywhere from
3 to 4 months to maybe 18 months. In our case, it took us 12
months to get through that process. The bulk of the time lost
to get through that process related to a problem. that cropped
up with wetlands ~ '
When we purchased the tract, as we do with any other
tract of land, we review the National Wetlands Inventory maps
for wetlands. There were two small areas designated on those
maps within this 200 acres, but when you walked the site in the
field, both of those small areas were out in the middle of
farmed fields with groundwater table that were in excess of 10
feet, and nothing but soybeans growing on the sites. And we
also had the soils checked, and it didn't fit any of the soil
types that were required for wetlands. So, we felt_comfortable
that we could get beyondhthese mappings. We submitted to the
Department of Environmental Protection to have the sewer
service area changed, and the 208 map brought up to date. And
they told us that we would have to go to the Army Corps of
'Engineers to have the Corps issue a determination as to whether
- or not we had wetlands as the maps indicated.
We contacted the Corps; went through their process
| They - spent several days on the site; took what mlght have been
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close to 100 borings on the site, and determined that they had
no interest and in fact we had no wetlands. We took that
determination, which was issued in writing, back to the
Department of Environmental Protection and the people in the
Department literally told us that they did not 1like that
determination, and were then going to bring in the U. S. Fish
and Wildlife Service. I had heard previous horror stories
about other developers that had involvement with the U. §. Fish
and Wildlife Department,'and as a result of that decided to get
’personally involved with them when they came down to the tract
to make their investigations to hear first hand what they had
to say as it related to this wetlands issue. As’soon as I met
- the person, adjacent to the site, he tdld me we had wetlands —-
he was going to find tons 6f'wetlands -— and we just weren't
'going to build on it, and described a tract to me that sounded
like it was under water. And I have walked every stitch of
these 200 acres, and knew in fact that it was high and dry.

The bottom Iine on that site visit was, that by the
time we got done at the end of the day, and walked the entire
200 acres, the gentleman was extremely upset, but agreed that
we had no wetlands. He then issued a letter to the Department
of Environmental Protection, and then finally, after the course
of about 12 months, this map change went through. We wént |
through with the determination that we had no wetlands, and
finally did get our sewer approval so we could get the tract
off the ground and get construction underway. '

The reason for mentioning what I went through in vthis.
12 month period, and the horrors of DEP, and having gone
through the Corps determination and followed their tegulations
to the T and we're told we didn't have any wetlands, then to go
back to DEP and have DEP say, we don't like their determination
- it was just  as simple as that -- we don't 1like their
determination. And then have to go through U.S. Fish and
Wildlife Service who told me they were going to find wetlands
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no matter what the cost was, and we convinced them that we did
not have wetlands; and eventually got their approval. . This
related to one of the earlier points of dlscuss1on where there
was talk about the buffers and dlscretlon on the part of the

Department of Env1ronmenta1 Protection. That just scares the .

heck out of me, when I'm going through something 11ke thzs,,and'
they just point blank say they: don t llke one. determlnatlon and
want to go to another _ . h
If in fact there are 901ng to be buffers - and_
listening to both sides of the coin here —- it would surp:ise
me if we don't end up with some kind of compromise_bill that
has some type of buffers in there. I would hope that we would
- try to tie.those down, so we in the development community, if
we've got buffers to deal with, know what they are. Please
‘don't leave it to the discretion of the Department. |
One other area that was touched on that kind of
worrles the heck out of me and the rest of my partners, has to
do with some kind- of grandfather1ng for existing approvals. If
you take this 200 acre tract as an example, we've gone threugh~
the Army Corps of Engineers as it relates to wetlands and been
told we don't have any; gone through Fish and Wildlife and}been
told we don't have any. Andvas a result of that expended, 1
guess close to $10 million putting improvements into the ground
in ant1c1pat1on of a development schedule that would take at
least the next five to s1x years to complete. But we have a

"’substant1a1 investment in the ground and would hope that

whatever legislation comes out does afford us some kind of
»protectien' as it relates to that investment, especially in
light of the fact that we've gone through the Corps, DVRPC,
'Fish and Wildlife, _and DEP, and based on current day
regulations —— and everybody seems to rely on . the Corps
reqgulations — they tell us we do not have wetlands. The
prospect of being faced with another bill that might put us in
the position where somebody changes the rules of the game and
we do end up w1th wetlands is really scary.
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One last thought. I think it is extremely important
to the developmént community to have one place you've got to go
to get the permit, have the guidelines laid out, and then be
able to obtain your permit. Even if we come out ‘with
regulations that we don't particularly care for, at least if we
“know what the ground rules are, the smart builders and
developers will work within the constraints of those
guidelines, like it or not. And, they'll know what guidelines
they've got to follow in getting into a new development, and
know that they're going to be able to get into the development -
and come out of the other end of it, hopefully profitably,
because the rules will stay the same. Thank you. :

ASSEMBLYWOMAN OGDEN: Thank you. Jack?

, ASSEMBLYMAN PENN: I just have one question for you.
- Do you feel that any of the problem with the situation of your
 determination of wetlands, do they seem to you with the maps
that are presently used-- In other words, the scale of oﬁe
inch which equals 2000 or 2400 feet, which is a pencil line on
a drawing, which Fish and Wildlife would seem to think —- I
mean, that 200 acres would just be like a pencii line on their
map. . | ‘ '
MR. MERKLE: I think that the scale of the maps may in
fact be a problem. I'm not sure I personally could justify the
expense of going to larger scale maps, but if you use the
- wetlands inventory maps and you had specific guidelines and
reasonable definitions as to what were wetlands, what's not
kwetlands, aﬁd a reasonable process you could go through to have
a determination made that in fact those maps are incorrect --
which they were incorrect in our case, and everyone has agreed
to that —— you probably could live with that. I mean it would
be great to have maps that are clear and concise, and you knew
that was gospel and you were wasting your time trying to attack
- a possible error in the map. But'with the expenses'ihVOIVed-—
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ASSEMBLYMAN PENN: - Well. you're with a sophisticated _
company, so I'd like to ask you this one qﬁestion> I-have'beeni
‘told by an engineer that they could rescale the existing maps o
Though they might not be exactly accurate, as they used them in
the field, they could be updated. And that could be done for
’ far less expense, they say, with computer techniques today, you
could take and rescale all the existing maps and come up with
5new maps that would be SCaled at one inch equals 200 or one
inch equais 500, or something of that sort. Have YOu‘vever‘
"heard of anything of that sort? v o
, MR. MERKLE: That may very well be do-able. If it is
"do-able, I'd like to see it. One of the problems you have with
existing maps is that the width of your pencil point sometimes
_ depending on the Sizevof your tract, could be another 40 or 50
~acres, and when  you go up to'_meet with the Department of
'Environmehtal Protection,‘ they've got some of the " widest
pencils I've ever seen, and it sure in heck never gets‘drawn in
our direction. -

ASSEMBLYMAN PENN: All right.

' ASSEMBLYWOMAN OGDEN: I think another point, too,
Jack, is that if you're going to use a computer to basically
enlarge it, and there's a fault in the original map, that fault
is going to be compounded. i

ASSEMBLYMAN PENN: Well, what I afn/ saying is that it's
going to take field work. But, overall to be able to sit down
and look at a map that's been rescaled in that manner, it might
be a lot easier to—— I know if you and I sat down and worked
on a map at that scale, it would be a lot easier to work with.

MR. MERKLE: One of the things you have with a smaller
scale map is there's a lot of discretion of where you draw that
line when you go to actual construction drawings, and most
people build off of plans that are one'inch»equals 50 feet,or
one inch equals 40 feet, and when you take a line that's one
inch equals 2000 feet, you can do a lot of damage if you really
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don‘t‘waht somebody to get something appfovéd in’drawing it the .
other way. It's real easy to do, and at that scale YOu just
can't see it. B - ' s ‘
ASSEMBLYWOMAN OGDEN: But I think the answer to your‘
~problem, as you demonstrated, was that you used those maps, or
whatever scale the map is at, as basically a guideline, andr
then you go into the field itself to verlfy that what the map
says actually exists where it does.
MR. MERKLE: Yes. ‘
ASSEMBLYWOMAN OGDEN: I think even the smaller scale,
for instance, in the Soil Conservation Service -- they have to
get out there, because it can vary from 50 to 100 feet, and
they have to go out and actually look at what s grow1ng there,
‘and what the water table is. R
ASSEMBLYMAN PENN: That's why I think an inventory of
the maps as the work's done will be an importaht thing to do,
~and put on file at each county until eventually it was worked
at a workable scale. Anytime you buy land, you have a survey
done, and YOU go out and look at it. We purchased a piece of -
- land. last year that referred to from the corner of a hanger out
- at the airport to thé middle of New Durham Road, neither of
which existed ahymore. 'So, that was the legal description of
what was oné— So, we had to actually have it remapped. I'm
sure you've run into the same thing also, when you talk about
chains and links and that sort of thing in your description.
ASSEMBLYMAN SHINN: I think the comment's good, and
" we've had a 1lot of mapping problems in the history of our
 development. I think that one of the better comments was thé v
boots that the map needs you to get the boots on, and the boots
investigation~teils you the changes that have occurred, and if

~ you really have, in fact, wetlands area. Or if not, maybe new

wetlands. But that leads you to indemnification of a wetland,
and I think the clarity of that is very important so that . you
don't need an expert or someone who is subjective telling you
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whether you have ‘one or not, that you can"come to that
- conclusion before you make an ‘investment in a plece of land I
think that's 1mportant —— that process .

' ASSEMBLYMAN PENN: We're going to put money for boots
in the. bill, I think, that's no question. (laughter)

ASSEMBLYWOMAN OGDEN Mr. Merkle, I'd 1like to thank'
you very much. S
T MR, MERKLE Thank'you very much. ,
~ ASSEMBLYWOMAN OGDEN: And I'd like to, at this time,
- conclude our third and last hearing on he two bills -
Assemblyman Penn's bill and,myself.--I'd_like to thank everyone
who is here today, who has stayed through this hearing. For
‘those who have’just‘beenilisteners, for those who have been
participants, I thank you for the time and effort that you've
‘put:into‘the testimony that you've given. And for the record,
I thank all of those who have come to the past few meetings and
thelr consc1ent10us and concerned involvement in the process.
' I believe that ‘these three hearings held in three
lefferent parts of the State have been of great help to both
Assemblyman Penn and myself. And it's my hope that now we are
. going to be able to take our two bllls and to work with other
_ members of the Committee. Certalnly there's certain areas that
we agree on. We rdon't want unnecessary duplication. We are
 seeking delegationrof the Army Corps 404 Program; There still
 are some areas of disagreement between the two of us, but with
the input that we've had, we've certainly had new ideal
presented to us, new possibilities that would _point the way
towards compromise, and ‘it's my hope that we are going to be
able to}achieVe_this; maintaining always the goal of protecting
the remaining freshwater wetlands in the State of New Jersey.

So, I thank everyone for coming today,‘ and your
participation. Thank you. R .

.~ ASSEMBLYMAN PENN: I'd Just like to say one thlng,

Maureen. 1I'd like to thank you very much I think what you've
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~done has been very fair. The méetings‘have_been good, and I

think we got a lot of input and a lot of different areas have

been opened up to us. And I just want to thank you and

COmplement you on the manner with which you've conducted these
hearings. Thank you very much. ‘ |

B ASSEMBLYWOMAN OGDEN: Thank you, Jack.

ASSEMBLYMAN SHINN: I'd like to thank you both, and
everyone that participated, number one for coming to the
County, number two for the way you've handled both bills. I
think it's a healthy situation when both bills get'heard‘at the
same time, the public can comment on each bill, and I'm sure
with a 1lot more work we can almost make everyone that's
‘intensely interested in this subject mildly unhappy.
(laughter) And that's a sign of success, believe it or not.
So, thank you for coming, and appreciate the quality of
testimonyf '

(HEARING CONCLUDED)
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‘National Audubon Socnety-

NATIONAL CAPITAL OFFICE
645 PENNSYLVANIA A VENUE, S.E., WASHINGTON D.C. 20003 (202) 547-9009

July 24, 1986

- The Honorable Maureen Ogden

Chairman, Natural Resources Committee
New Jersey State Assembly

Trenton, NJ 08625

Dear Mrs. Ogden:

. 1 am writing on behalf of the National Audubon Society to express our

interest in the Wetlands Bill (No. 2342) presently before the Assembly of the
State ot New Jersey. We are impressed with the quality of this bill and are .
encouraged at the prospect of New Jersey's freshwater wetlands finally
receiving the legislation necessary for their protection. The National
Audubon Society fully supports this bill and requests that it be accorded the
thoughtful consideration it deserves.

The New Jersey legislators acting on this bill do not need outside -
observers to tell them the details of why wetlands are so vital to the
well-being of the local environment. The facts concerning wetlands are widely
known and should not need further review or explanation at this point in the
debate. Realistically, the advisability of protecting the remaining wetlands

'in New Jersey cannot be questionea and does not call for greater evidence.
This statement is simply intended to express the interest of the National
Audubon Society and to present our position on wetlands, focus1ng on tnose in
the state of New Jersey.

While the National Audubon Society is concerned with many different
aspects of environmental issues, the most basic intere’t of ours is the
‘preservation ot wilalife and wlldllfe habitat. Since freshwater wetlanas are
of such great importance for the sustentation of many species of waterfowl,
fish, amphibeans, and assorted land vertebrates, we are aetermined to preserve
such habitats wherever and whenever possible. Indeed, the National Audubon
Society feels the passage of a bill such as No. 2342 in New Jersey is
justified solely due to the positive effects it would have on the populatlons
of threatened water-dependent species.

Additionally, however, preserving the remaining wetlands has considerable
and favorable impact on human habitation as well. The quality ana quantity of
fresnwater supplies in some regions are directly tied to wetlands. This is
because wetlands naturally purify water and because they often release a

steady flow of groundwater, even during periods of extended aridity.

Also, wetlands can be of vital importance to forest ecosystems and provide
a unique habitat for many types of plant life. And, of course, the
preservation of wetlands offers the auxiliary benefits of saving the scenic
beauty of the environment for the enjoyment ot all and providing recreation
opportunities for residents and visitors alike.
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- For all these reasons, National Audubon supports the preservation of
wetlands around the country, and for those same reasons we are very excited
about the prospect of saving the irreplaceable freshwater wetlands of New
Jersey. The bill proposed by Assemblywoman Maureen Ogden, if passed and
properly enforced, would allow this.

Many states of the Northeast, including New York, Rhode Island and~"
Massachusetts, have made great progress in protect1ng their remaining
wetlands. New Jersey, as many of us know firsthand, is a beautiful and scenic
state in its own right in many parts and still possesses substantial amounts
of wetland areas. However, it is also true that the state has not always
succeeded in fully avoiding the scourges of pollution that a manufacturing

" society such as our own generally wreaks on its environment. And this is seen
in the considerable loss of inland wetlands New Jersey has already
experienced. It would be appropriate for New Jersey to follow the prudent

. example of nearby states and do all that is possible to preserve the wetland
‘areas within her boundarles that have not yet been destroyed ‘

Two specific issues concern Natlonal Audubon and- should be briefly
examined. First, it should be emphas1zed that all wetlands, including "low
quality" wetlands, are worth saving. They are all of value, even if some have
degenerated more than others. The quality of all wetlands, especially of the
most inferior, will certainly improve with firm enforcement of the Clean Water

~Act. Only those wetlands that are overdeveloped to the point of destruction

could be considered of such poor quality they are not worth saving =-- and that
overdevelopment will not happen in the first place if the wetlands are
adequately protected.

The second point concerns the envisaged buffer zones. Tney are of real
importance and ought not be discarded. They form an integral part of the
'wet'! land itself, for many of these areas experience periodic flooding. If
such expansion is not allowed for, development in the immediate vicinity of
‘the wetland areas would be at rlsk and the wetlands thenselves coula be very
negatively affected.

: 'The National Audubon Society supports this bill for New Jersey's wetlands
and hopes it will be made into law. We feel that the passage of No. 2342
would reflect positively on the whole state, and that it would be to tne
benefit of all New Jersey's residents.

Respectfully submitted,

" Mr. Brock Evans ’ B , |
Vice President for Nat1onal Issues _ |
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American ASSOCIZuvmn «. _

Jw . New Jersey Division, Inc. (201) 228-5244

July, 28, 1986

Ios Assemblywomn Maurine Ogden
FROM: Barbara Spiller, Legislat.ive Chai.man, NJ Division AAUW

RE: Support for Assembly No. 2342

i Since its earliest beginning, the American Association of University

| Women has been concerned with questions of public health and safety., In

| our study, "This Beleaguered Earth" we identified the value of wetlands

| as part of an ecoe-system. The NJ Division has taken a leadership role in
the Association to work for national and state policies which are preven-

| tive in nature and place emphasis on protection of the commons. Recently,

| we acted as consultants to the AAUW National Legislative Committee in -

. writing a position paper, "Water and Air for the 21st Century" which de-

tails our concerns as members of an Association, ,

In the mid 1970's this Division conducted an "Enviromental Quality
Survey" through its 19 branches in the Passaic River Basin and presented
its finding to Congress asking to change national policy relative to the
flooding on the Passiac River, We supported then, and support now,
government policy directed towards protection of wetlands not only in the
Passaic River area but in other parts of the state,such as the Pine ‘

Barrens.,

Of the current bills that have been introduced, Assenibly No., 2342
appears to provide the greatest protection. The authors, Assemblywoman
Maurine Ogden and Assemblyman John Bennett are both long known to AAUW
membership for their concern for the enviroment. ,

In light of the recent report of the U.S. Department of the Interior,
"Wetlands of New Jersey", National Wetlands Inventory, July 1985, we feel
that if is critical to pass such a law as Assembly No. 2342 and conduct an
educational program which will make its passage effective,
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_THE PRESBYTERIAN CHURCH

- Basbing Hidge New aﬁziﬁy 0232? ;t;éil :{*.!‘=-*' ..,.i;

Pastors
J. Calvin K. Jackson
James E. Morris
" Kevin S. Keaton

cyyzz Telephones:
766-1616, 1617

Honorable Maureen Ogden
New Jersey Assembly
266 Essex Street

Millburn, NJ 07041

July 26, 1986
Dear Assemblyuéman Ogden,

Please ‘enter this letter and attatched natetial
into the record of your recent hearing on Assenbly
Bill t 2342.

After reviewing this bill, the Environmental Ethics
Committee, Mission Council, Presbyterian Church,
Basking Ridge, N.J. determined that it is the best
available legislation. The situation is critical to
even the most casual observer. We have worked for
some. months to support the preservation of but a
single wetland area, Pennbrook Golf Club and we see
how ' necessary it 1s for government to  take
immediate and positive actionm. ’

|  We have also determined that an educational ptogtam.

I

—

is needed to provide for the preservation of both
private and public wetland. ‘ :

rWe ‘have been successful in placing environment - on

the agenda for New Jersey Churches and on September
20, 21 and 28, 1986 will be coordinating a program .
wiich has as one of its objective to raise the
consciousness of the public about wetlands.

Siacerely,

— ///

&T”A. Little, Chairperson
Environmental Ethics Committee
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FIRST ANNUAL REFORT OF THE ENVIRONMENTAL ETHICS COMMITTEE,
MISSION COUNCIL, PRESBYTERIAN CHURCH, BASKING RIDGE, NJ
o 11985-86 '

The major work of the year has been the development of
our paper, "Water-Our Responsibility" which was written in
the spring, reviewed with the Congregation at workshops in
the summer, and finally reviewed and revised by the Mission
Council and Session. Guidelines for the paper’s use were
developed with the Mission Council. Both the paper and
guidelines were accepted by Session on November 4, 1986.

Using this paper as a guide and reviewing New Jersey’s
new planning policy, the Committee developed and submitted a
resolution to the New Jersey Council of Churches for their
annual meeting. It is the first time that this Council will
be setting priorities based on resolutions from its
constituent churches. The resolution was reviewed by both
the Committee on Government and Committee on Research ‘and
Church - Development Committee of the NJ Council of Churches
and was incorporated into a larger resolution on housing and
land use at their annual meeting. This is the first time the
Council has taken a maljor position on the environment and
was approved without dissent by the delegates. .

: We have written a number of letters to the Bernards
Township Committee, the Somerset County Freeholders, and the
NJ Department of Environmental Frotection, expressing our
concern for water resources. Department of Environmental
Protection. Currently we are working with a state Senator on
the development of laws which will <fulfill the policy

obiectives in our position paper.

We have added two new members: Martha Campbell, Liaison
to the Government Committee, Elizabeth Fresbytery, and Tim
Scherman, an English teacher at Delbarton School who has

become our secretary.

¥Letter to PBernards Township Committee re: concern for
wetlands of Fennbrook Golf Course and desire to protect
these as part of the hydraulic system which provides water.

supply and flood control.

¥Letter to Somerset County Freeholders suggesting
acquisition of fragile parts of FPennbrook land.

¥Letter supporting changes in Bernards Township municipal
law to provide protection for fragile wetlands = such as
Pennbrook. This ordinance #7460 was adopted.

¥Attendence along with a repreéentativé from the Committee
on Government of the NJ Council of Churches at an -
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information session conducted by the NJ DEF in Trenten with
a representative from the Committee on Government, NJ
Council of Churches regarding a request by Fairfield to
allow filling of flood-prone lands. .If established, this
*right to +ill’ would alsoc have applied to  Bernards

wanship.

*Letter to NJ Department of Environmental Protection
re:Fairfield ’fill rights® request which would permit
wetlands to be filled that are now protected by law, asking
that basic documents (maps, hydraulic studies, etc.) not
available at the information session be made available so
that an evaluation of the significance of the request could
be made. The letter requested a public hearing before any
decision is made  to change the contract between the
government and the people regarding the *right to €ill’
flood areas. ‘

¥Studied Chapter 398, 1985 (formerly Senate Bill 1464) which _
is the new state development planning process law and .
submitted a proposed resolution to the New Jersey Council of
Churches where it was favorably received.

XSocial Issues Committee, Elizabeth Fresbytery, NJ.
XLiberty Corners Presbyterian Church; NJ---Forum.

*Government Cbmmittee,‘NJ-Council of Churches.

Correspondence

We have been in correspondence with individuals and churches
in a number of states including New Mexico, New York,
Missouri, Pennsylvania, and Virginia and have received a

positive response to our paper.

At the request of Dean H. Lewis, Director, AdVisbry Council.
~on Church and Society, Presbyterian Church USA our . paper
‘will be 1listed in "Church and Society Resources" for

churchwide distribution.

*Visit to Stellar Niagéra and Love Canal, -Niagaré Falls,
NY; to 1learn about The Niagara Frontier, a reconciliation
effort funded in part by the Presbyterian Church USA.

 *Attended Groundwater Seminar conducted by the Environmental
Policy Institute at Rutgers, New Brunswick. '
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¥Attended Environmental Congress, NI AEnvironmentaI'
Commissioners Association, Princeton, NJ.

XVisit to Presbyterian Church USA, National Council df
Churches and others church representatives at 475 Riverside
Dr., New York City, NY to develop our position paper.

XVisit to Eco-Justice Project, Ithaca NY.

¥Studied new state development planning process (NJ Senate
Bi11.1464) for NJ. Replaced by Chapter 398, 198S. _ .

¥Attended NJ Council of Churches Annual Meeting May 3, 1986
as a delegate with Les Reynold, Chairman Social Issues.
Committee of the Elizabeth Presbytery who is also a member
of this church and an advisor to our committee. . '

¥Sermon and three workshops to discuss our position papek.

XDistribution of our paper "Water-—-0Our Responsibility" and
a press release to the Fresbyterian and religious press.

XBulletin board displays about our activities.
¥Shelf in thevchur:h'library with books and materials.
¥Snail display in the library (ecology).

¥Recycling dispiay (in cabinet oppcéite library) on proposed
recycling plant for Somerset County. ' - ;

¥We are planning two forums for fall 1986 in which we expect
to involve the Education and Mission Councils of this
church, the Somerset Fellowship of Churches, the Elizabeth
FPresbytery. and the NJ Council of Churches (as indicated in

our charter).

- Respectfully Supmitt d

. Little, Chairperson

nvironmental Ethics Committee _
ission Council, Fresbyterian Church, Basking Ridge, NJ

S/6/86
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THE SOMERSET HILLS
FELLOWSHIP OF CHRISTIAN
CHURCHES |

FOR IMMEDIATE RELEASE

 SONERSET FELLOWSHIP OF CHRISTIAN CHURCHES
- SUPPORIS “PARTNERS FOR ENVIRONMENTAL QUALITY"

" BASKING RIDGE, NJ—"Partners for Environmental Quality” will be

the theme of a2 two weekend event in September being coordinated
by the Environmental Ethics Commission, Mission Council, Basking
- Ridge Presbyterian Church and co-sponsored by the Somerset -
Hills Fellowship of Christian Churches.

. 'On Satutday September 20, 1986, the Somerset Hills Fellowship
of Christian Churches will host a luncheon at Ridge Oak Community
Center, Felmeth Hall, at 11:45 a.m. at which William Gibson,PhD.
Coordinator of the Eco-Justice Project of Ithaca, NY, a national

‘eucumenical effort, and Rev. Paul L. Stagg of the New Jersey
Council of Churches will present a number of challenges relating
to “What Churches Can Do and Can“t Do About Environmental

Quality”.

Delegates from each member church of the Fellowship are belng

.invited to participate in a field trip, attend the luncheon and
answer the challenges. The field trip will begin at Alley Rd. and
North Finley Avenue behind the Presbyterian Church in Basking
Ridge at 9:30 A.M. and conclude at 11:30 A.M. Participants will
visit several sites in  the area to discuss  environmental
problems. The fileld trip is being organized by the Environmental
"Ethics Committee of the Basking Ridge Presbyterian Church and
the Passaic River Coalition. It will be conducted by car. There

is no charge.

Both the luncheon and the field trip are open to the public.
There 18 no charge for the trip but those interested should
register with Robert Waldner 766-5446. The luncheon is. $2 for
reservations c¢all: Sally Howey 766-4116 or Gertrude Arnold 221-

0639.

Each church 4in the Fellowship is invited to celebrate 1its
~concern for the earth througn displays, sermoas, prayets or other
programs om either Sunday September 2] or 28.

For Further information comtact: Ronnie Kleinhans_766-l988
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Honerable John H. Ewing
Legislative Office
115 Morristown FRd.,
Bernardsville. NJ Q7924

July 21, 1986
Dear Senrnator Ewing,

» Many peogle are disturbed abcocut the locse of open
space 1in New Jersey, particularly the loss of
wetlands. '

The value of wetlands and the rate at which New
Jersey is losing these lands to development are  well
documented in a recent study conducted by the
U.E.Fish and Wildlife Service, "Wetlands of New
Jersey" July 198Z.. :

Wetlands  provide  water supply., pollution
abatement. flood control, wildlife habitat, and
recreztion and are= a benefit to all the peorcle of the
state. We must act now if we are to protect what
remaine of these areas.

v The paper. "Water-Our Responsibility." which is
our charter, and haz been accept=cd by the Session of
this church, places high prigrity on protection of

common resources. Once destroyed these areas are

lost to this and all future generations.

After studying wetland protection proposals,
this committee had decided to suppeort legislation
whiche: '

Defines Wetlands Clearly using federally

accepted and scientifically tested
definitions.

2)Frovides a Buffer Zgnz  between  the
wetlands and development areas preserving
Wetlands as a natural and interrelated
system. ’
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3)Freviges for PErompr  Begulation  and

minimizes the use of variances which would
allow wetlands to be destroyed.

4>E:2§§:zgs Wetlands to Frotzct Eublic
Health  and Well Being. assures . the.
continuation of natural  habitats in New
" Jersey, and prevents the* utilization of
these lande for dumping of waste products or

intensive development.

At this time, the Odgen bill #A-2342 (Lynch #S-

. 2007) appears to most nearly meet the criteria above.

The existence of a number of pieces of legislation in

this field 1indicates that both developers and

environmertalists recsognize the value of wetlands and
the need protect them.

Since Governor Thomas Kean has indicated his
longterm concern for the environment and &ll of this
legislation has been introduced by Republicans, my

. committes urges yeou  to work within the party  to.
reconcile differences and  develop acceptable
legislation as soon as possible.

Your assistance in this matter will be greatly
appreciated. :

- Sincerely,

L Al ; '
/éggéqﬂﬂf/ﬁittle.

Environmental E%th
Mission Council
Fresbyterian Church
Basking Ridge NJ, 07%920.

("l

Lairpersecn
cs Committee

‘.J

cc. Assemblywoman Maurine Ogden
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New Jersey Conservation Foundation

o 300 Mendham Road, Morristown, N. J. 07960 ' 201-539-7540

Testimony of the New Jersey Conservation Foundation
Concerning Freshwater Wetlands Bills A-2342 (Ogden) & A-2499 (Penn)
Delivered Before the Assembly Energy & Natural Resources Committee -

Audust 1, 1986, Mt. Holly, N.J.
Good morning. I welcome the opportunlty to speak to you
today on behalf of the New Jersey Conservatlon Foundatlon, a
founding member of the Freshwater Wetlands Campaicn, a broad
coalition of organizations throughout the state that have joined

together to promote the enactment of strong legislation to

~protect freshwater wetlands.

Three years ago Assemblywdﬁan Ogden and Senator Lynch introduced
identical bills to proVide‘protection for our state's dwindlihg
freshwater wetlands. ‘These legislators have been patient with
development interests and demonstrated a willingness to incorporate
leqitimate developer concerns’and compromises in their legislation.
In return the development community has sought to create diversions
to delay the process, and block the passage of reasonable wetlands
legislation. |

The Penn bill is a prime'example of the developmeht‘COmmunityls

vtactios of delay and disruption of the legislative process. It
requires that the state takeover the federal wetlande fillxpermit

- program before the state act becomes effective, but its provisions
are insufficient to meet US EPA requirements for transfer of the
federal program to the state. Therefore, the Penn bills provisions,

weak as they are, will never take effect.
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- For example, EPA'S 404 State_prdgram transfervregulations‘
réquire that é state proposing to takeover the federal program iﬁ
istate_regulated wéters must have authority over fhese watérs_
inclﬁding.wetlands‘as defined in Section 233.3. The définitioh
'of'fieshwatér wetlands in the.Penn bill begins with the EPA
definitionufound in Section 233.3, but then goes to exclude
‘isolated wetlands of less ﬁhan 5 acres, cultivated or disturbed
Wetland areés whefe wetlands vegetation has been removed, and
all soils with a seésonalihigh watér tablé'§reatér than 12"
below the ground surface. o o |

Alﬁhough'these e#clusions alone WOuid'bar traﬂsfer of ﬁhe-
bfederal pfogram to the state I would like to illustrate bhéiéther;
eXampie,‘among hany, of“whefe the legal4authority contained in
the Pehn bill is toovweak'for thé state to takeover the federal prog
Section 233.28 of EPA's transfer regulations describeS'extensive
eﬁforéemenf pfovisions, which a state must have in order to |
" takeover tﬁeffederél program. These include éuthority to issué‘
cease and desist ordéré and to initiate civilland criﬁinal court
procéedings seeking fines_of betweenvss;ooo and $10,000 for each
day a Violation continues.‘ The Penn bill would nét piovide
authority tQYNJ DEP ﬁd issue céase and desist 6rders 6r to
initiate criminal proceedings and would limit the range of fines
-to between $250 ana $3,000. |

- In addition to its insufficient enforcement provisions and
defiﬁitioh of freshwater wétlandsrthe Penn bill also falls far N

short_of EPA transfer regulation requirementsiregarding permit

¥
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criteria aﬁd exemptions. The Penn bill is so fundamently flawed
‘as to be useless in seeking-assumption of the federal program.

In cohtrast the Oéden/Lynch bill would require only mincr
amendmehts to cohform to EPA reguiremehts, thereby creatihg a
single wetlands permit system. We urge the committee to incorf
porate the reqﬁifed amendments;

Anothefbproblem‘ﬁith the Pennlbill is that it would regulate

‘only the discharge of dredge and‘fill material, similar to the
current federal prOgram,'which has been totally ineffective in

- preventing wetlands destruetion related to activities other than
£illing. vIneeontrast, the Ogden/Lyhch bili woﬁld regulate the
whole range of activities that are harmful to freshwater wetlands,
eimilar to the‘state's existin§.COastal wetlandsvérogram.

In-addition, the Ogden/Lynch bill calls for buffer areas to

protect freshwater wetlands ecosysteme from potentially signifieant
adverse impacts of‘activities proposed adjacent to wetlands.
Wetlands buffer provisions are already in force in the Pinelands,
the state's coastal zone, and in Nassachusetts, Rhode Island,

. New York and New Hampshire.- The Penn bill provides no protection
for wetlands from potentially harmful adjacent activities. |

We have heard the charges leveled_against the Ogden/Lynch
bill,Aparticularlyvthose of Mr. Sean Reilly. His'anaiysis‘of
what he calls "overkill provisions" in the Ogden bill‘cencludes
incorrectly that NJ DEP would be subject to approximately |
40,000 wetlands reviews in the first year of the‘program, of"

this total he esﬁimates that 34,000 wetlands reviews will be
requlred as a result of an estimated average 60 local, county

and regional land use agency actlons in each of New Jersey's
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v'567 towns. Mr. Reilly has failedrto subtract the 100 or more
towns or portions of towns subject to the control of the Pine-
land Commissioﬁ, the Hackensack.Meadowlands Development
Commission, andithe Coastal Wetlands Act, all of'which ére exempt
v»from the Ogden bill. He has also feiiedvto consider that only
i_ one wetlands review would be required for a project‘that may
involve several levels_of.governmental review. He includes wood-
cutting, mowing and building a duck blind within the range of
activities which would require'land use agency apprOvals, although
these activities are not éenerally'regulated by land use agencies.
The Reilly enalysis also fails to acknowledge that DEP .
must.forward copies of'the‘National Wetlands‘Inventory to all

municipalities prior to the effective date of the Ogden legislation.

Althouch there will be areas requiring e jurisdictional determ-
ination by DEP, there will also be areas where an applicant could
proceed with confidence that he or she is outside DEP jurisdiction,
In short, the assumptions in the Reilly analysis are so severely
flawed as t.o r‘enc_ier it meaningless. Independent analy‘ses con-
aucted by NJ-DEP Divison'svof Water Resources and Coastal |
Resources estimate the number of permit actions per year under
the}Ogden bill to range between 500 and 2,000. |

- It is interesting to note that Mr; Reilly advocates the
deletion of a buffer provision in the'Ogden/LYnch bill this year,
when it was he who proposed the buffer provision, which was
incorporated in last year's compromise bill that passed the
Senate, but was not acted’upon by the Assembly. Apparently he
found buffers to be a legitimate part of wetlands legislation last

year, but not this year.
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The philosophy behind the Ogden/Lynch bill is thaﬁ the
statefs remaining freshwater wetlands must be protected from
development, and only in cases whére wetlands loss is‘found té be
unavoidable as a‘resﬁlt of an overwhelming public need, should |
a wetlands permit be granted. The purpose is to persuade the
real‘estate devélopment‘cbmmunity‘that wetlands are bad invest-
ments, and thatvdevelopment projeéts in wetlands will routinely
be denied. The ultimate‘objective is to halt the grdwing
speculation and destruction in freshwater'wetlands. |

In contrast, the Penn bill would proﬁote COntinued‘destructioh
vOf fresh&atér wetlands, by allowing developers to mitigate the
loss~of naturél wetlaﬁdé by agfeeingvto create arfificiallwetlands
~or enhanéefexisting wetlands. In a recent decision overturhingv
a‘Cdrps of Engineers wetland fill permit the US EPA stated that
the science of mitigation is "uncertain and high-risk." Under
the Penﬁ bill develqper specuiation'in freshwater wetlands would
continue unabated, with mitigation'fequirements factored in as |
the cost of doing busiﬁess.v The result is that all the state's
natural wetlands in pathAof development would be destroyed, in
return for mitigafion of questionable value.:

In general, the Penn bill creates the illusion of wetlands -

protection, but the reality is clearly one of continued wetlands
 destruction.‘

We realize that there are likely to be some amendments in
the committee process, but we urge you to support only legislation

that contains the fundamental provisions of the Ogden/Lynch bill.
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NEW JERSEY ENVlRONHENTAL FEDERATION

46 BAYARD STREET

~ SUITE 319 :
NEW BRUNSWICK, NEW JERSEY 08901
' 201-846- 4224 '

My name is dane Nogaki and | am a member of the steermg committee of the New Jersey
Environmental Federation. The Federstion was founded in 1985 by a group of leaders from -
community, environmental, and labor organizations across New Jersey who have a visionofa
broad and permanent organization thet can win concrete improvement in environmental
clean-up and protection. _

- Our Federation has adopted wetland protectlon as one of its issues to work on in 1986.
Enforcement of existing environmental laws such &s the Clean Water Act and the Safe Drinking
Water Act is our other major campaign for 1986.

Id like to thank the members of the Assembly Natural Resources Committee and its chairman, -
Assemblywoman Ogden, for holding & public hearing in Mount Holly. Holding a public hearing in
southern New Jersey gives us local citizens an opportunity to comment on the Freshwater
Wetlands Act. We in southern New Jersey are particulerly interested in the preservation of
freshwater wetlands because of the many acres of them that we have, and the threat of loss that
we face because of the pressure of the building boom that we are now experiencing.

The New Jersey Environmental Federstion joins the Freshwater Wetlands Cempaign in
supporting the proposals of the OGDEN/LYNCH version of the Freshwater Wetlands Bill

- (A-2342/52003). The OGDEN/LYNCH bill conteins festures which will serve to preserve and
protect the freshwater wetlands of our state. We think that the Penn Bill (A-2499) contains
inadequate protections for these wetlands and would be a disservice to the residents of New
Jersey. ' ‘

Why is the Penn Bill inadequate?

~ Because it uses too narrow a definition of wetlands. the OGDEN bill by contrast uses a
widely eccepted definition of wetlands, the same definition used by federal agenmes in the
aﬁmlmstratlon of their section 404 wetlands fill permit program.

Because it regulates only the disposal of dredged and fill materisl, and not the whole range of
., activities which may harm the public valu&e that wetlands provide.

Because it would allow so-called “enhancement"” or "creation” of other wetlands to mitigete for
~ loss of primary wetlands. We don't believe wetlands can be created or mitigated to replicate the

diversity of original unedulterated wetlands, nor have we seen any evidence this could be true.
The Ogden bill by contrast sets permit criteria that would allow only unavoidable destruction of
wetlands.

Because it has no buffer 2one provision, the Penn bill is inadeguate to protect wetlands from
edjacent adverse land uses. Wetlands can serve the recharge and purifiying capacity that they
perform only if they are buffered adequately from being overburdened by adjacent development.

- The Ogden bill does have provisions to buffer wetlands, and we feel those prowsions are critical
to wetland protection.

s
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As you know & large number of acres of inland wetlands have come under the supervision of the
Pinelands Commission and are protected by the Pinelands Act. These protected acres form acore
in the center of southern New Jersey that will serve to maintain the quality of the cohansey

- aquifer, & huge aquifer that underlies much of southern New Jersey and is the source of
drinking water for thousands of femilies. But the squifer is threatened by adverse impacts of
development just beyond the boundaries of the Pine Barrens protection zone. Unless freshwater
wetlands outside the Pinelands Protection are protected by state legislation, the good work
started by the Pinelands legislation will have been for naugnt , ,

The need for the legislation is clear. The road to passage of the legislb_tion has been long. Inthe |

interest of moving things along in & way that will benefit all the residents of New Jersey, we
suggest that Assemblyman Penn withdraw A-2499 and instead work with Assemblywoman Ogden
to fashion & bill that will protect New Jersey's valuable wetlands. ;

Thank you for hearing our point of view.

[Gx



A-2342 - OGDEN

WETLANDS LEGISLATION

ADMINISTRATIV"E ANALYSIS

MUNICIPAL ACTIONS

DEP ACTIONS - 4 A
—JooAr__ s MONTHLY ' WETLANDS = BUFFER
‘ ' o . ACTIONS

Planning Board:

(1} 2 houses with wetlands - 1 1
0 15 houses or offices with wetlands (septics) 1 1
0 7-11 no wetiands - : . i -0 BT |
2 100 homes wetlands/buffers (1 2/yr. 1)
ioning Board: T o
1 Office or apartments with wetlands (1 Yyr. 1)
Building Department: ‘ '
0 Individual lot/house 1 0
-0 Fence (utility company) 1 0
0 Utility pole 1 0
0 Parking 1ot addition i
.  Road Department/Parks Department: _ )
0 : o Repair of raods/building additions : 1 0
Mowing/Clearing ’
Comg'laihts: : )
0 Clearing . ’ ) 1 v 0
Filling
Structures
Digging
" 3.0/yr./town X 400 towns ’ ’ 8/mo. X 12 mo. = 3/mo. X 12mo. =
1,200 DEP Wetlands Actions/Yr. Today ) 96/yr. X 400 towns = 36/yr. X 400 towns =
) ) 38,400 actions/yr. 14,400/yr. statewide
o statewide ) ’
STATE_AGENCY ACTIONS '
(21 Departments)
DEP ACTIONS
TODAY - ANNUALLY HETLANQ$ . BUFFER
21/yr. : 1/yr./agency ' 21 o*
sInstitutions not covered under buffer definition Section 6.b of $-2342.
EXISTING PROJECTS WITH LOCAL PREL]M]NARY APPROVAL
0 _ 2/town X 400 towns = E0O0/yr. ® ‘ -
wetlands or buffers 800 Actions - One Time Only
EXISTING JOBS B}’.lNG BUILT IN PHASES
0 , For 100 towns: ' * , *
' ' 3/town wetlands or buffers . 300 Actions - One Time Only
= 300/1st yr. ) - : )
COUNTY_ACTIONS
(21 Counties) »
__DEP NOW__ L © . MonTHLY  METLANDS BUFFER
Road Department & Facilities: : :
1] : Road repair ’ . .5/mo. 0
0 : Stormwater facility repair 1/mo. -0
. _ Parks Department: V ’
0 . Pond work ' .5/mo.
' Road work
Clearing
Out buildings
’ S 2.0/mo. X 21 0/mo.
‘-‘* ~ 42/yr. 0/yr.
1,221 Wetlands Actions/Vr. TOTALS . 38,463 14,400
: } ) - ACTIONS - ACTIONS

——

PREPARED BYF: REILLY LAKD & ENVIRONMENT, TN



COMPARATivs ANALYSIS OF JUH,.SQJF UL 5 g -
oy S G VRIS

1 J.07960 0 = 3

ADMINISTRATIVE COSTS OF
- FOUR WETLANDS REGULATORY PROGRAMS

lands Biiis :
‘Lbly .Ener.i‘!‘:){ 5
l’ 86 ’ Nt " By
elcome the opar:
New Jersey -
$2.0M/40P/50K
STAFF ‘ $1.5M/250/60K
, ! . >
BUDGET / |
' $.5/25P/20K ///////
500,000 . |
// ‘ /’ Prim;
- NJDEP - - USACE - AT BENE T Gl T L pERN
(NY/NJ)
(1000/1000)  (%s00)  (4,800280;5000) - £1800/14,000)

o meet, U7
e \:h"_—,‘
1 DX

PREPARED BY: REILLY LAND & ENVIRONMENT, INC.







