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STATE OF NEW-JERSEY,

COURT OF ERRORS & APPEALS,
IN THE LAST RESORT IN ALL CAUSES AS IIERETOFORE.

Peter G. Obert, William Simpson )}

and others, Appellants, |} On Bill, f&c., Appeal
and o
Throckmorton Obert, Appellee. J Chancery,

To His ExcrirExcy, &c.,

I{umbly complaining, sheweth unto to your Exeellency your 10,
Orator, Throckmorton Obert, of, &c, that one George Obert,
your Orator’s Grandfather, late of the Township aforesaid, died
intestate about the month of March, in the year of our Lord one
thousand cight hundred and twenty, seized amongst other real
estate of a farm, situate in the Township, &c., and described
as follows, viz 1— /

And your Orator further showeth unto your Excellency
that at the time of the death of the said George Obert, he left
the following children, heirs-at-law, viz: Peter Obert, Paul
Obert, Nancy Obert, and George Obert, his children, also Nan- 20
cy, Jane, Susan, George, your Oratcr, Throckmorton Obert, the
children and heirs of John Obert, a son of the aforesaid George
Obert, who died intestate in the life-time of the said George,
leaving your Orator, his said brothers and sisters, his only child-
ren and heirs-at-lafv,  And your Orator further showeth unto
your Kxcellency that upon the death of the aforesaid George
Obert, Sr., the said farm, according to the laws of New-Jersey,
then in force, descended to the aforesaid heirs-at law of the
said George Ohert, deceased, in the following manner, viz:
one-fifth to the said Peter Obert, one-fitth to the said Paul 30
Obert, one-fifth to the said Nancy Obert, one-fifth to the said
George Obert, son of George, and one-fifth to your Orator, his
aforesaid brother and sisters, as the heirs at-law of their fath-
er, John Obert, who was the son of the said George Obert.—
Andyour Orator further showeth unto your Excellency that after
the death of your Orator’s grandfuther, and the descent of the
said farm to his said heirs-at-law, your Orator’s brother George
Obert died intestate, without leaving lawful issue or other heirs
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than your Orator and his sisters, by reason wher:of and of the
40 premises hereinbefore stated, your Orator became entitled to
the one equal undivided twenticth part of the said farm ; and
being so entitled, he endeavored to have his share or portion
set off to him, but on investizating the whole matter, he as-
certained that Peter Obert, one of the sons of the aforesaid
Greorge Obert, deceased, had possessed himself of the whole
of the said farmn, and claimed to hold the same, adversely to the
other heirs of the said George Obert, and finding, after repeat-
ed efforts, that the said Peter Obert would not award to your
Orator his portion or share of the said farm, your Orator brought
50 an action of cjectment in the Supreme Court of this State, to
recover the possession of his said share or interest in said farm,
and one Mahlon Hammel, a tenant of said Peter Obert, was
admitted a defendant in said suit ; and your Orator further
showeth unto your Excellency that on the trial of said action
of ejectment, at a Circuit Court held in the County of Mid-
dlesex, the said defendant set up by way of defence, a holding
under the gaid Peter Obert, and also a deed for the said farm,
and other premises, to him, the said Peter, from one David
Smith and wife, purporting to have been made by said Smith
60and wife to said Peter, on the fifth day of June, eighteen
hundred and twenty-two, for the consideration of five hundred
dollars, and also a deed from the aforesaid Peter Obert, as Ad-
ministrator, &c., of George Obert, deceased, to the said David
Smith, for the same premises conveyed by said Smith and wife,
to said Peter Obert, and purporting to bear date the fourth day
of June, eighteen hundred and twenty-two, and to be in con-
sideration of the sum of five hundred dollars, and to have been
made in pursuance of a sale under an order of the Orphans’
Court, of the County of Middlesex, to pay debts and expenses
70 of settling the estate of said George Obert, deceased. And
your Orator further sheweth unto your Excellency that upon
the trial aforesaid, your Orator objected to the said deeds as
illegal, fraudulent and void, and a verdict was ordered by the
Court for the Plaintiff, subject to the decision of the Supreme
Court, upon a case stated, which verdict and case was argued
before the Supreme Court, and in the Term of May, eighteen
hundred and forty, the said Court, in reference to said deeds
set up by the Defendant, by way of title, decided that a fraud-
ulent deed, &c., (See 3 Harrison Ii., page 74.) :

Yet in consequence of some informality in the proceedings,
the Court ordered a uew trial, which took place at a Circuit
Court, held in the County of Middlesey, in the Term of De-
cember, cighteen hundred and forty-two, and atter full investi-




gation, a verdict was rendered for the Plaintiff, and which was
confirmed and final judgment rendered thereon by the Supreme
Court, in the Term of February, eighteen hundred and forty-
three, and a writ of possession issued thereon, by means of
which your Orator was put into the legal possession of his said
one undivided twentieth part of said farm.

And your orator further sheweth unto your Excellency that
his sister Nancy intermarricd with one Samuel Magie, and his
sister Susan intermarried with one Stephen Verity, and his sis-
ter Jane intermarried with one Halsey Magie, which said Hal-
sey Magie and wife, pending the said action of ejectment, sold
and conveyed by deed to your Orator, for a valuable considera-
tion, their sharc or interest, being the one-twentieth part of
said farm.

And your Orator further sheweth unto your Excellency that
whilst the said action of ejectment was pending, Nancy Obert,
the aunt of your Orator, and daughter of the said George
Obert, Senior, sold and conveyed to your Orator, for valuable
consideration, her share or interest, being the one-fifth part of
the said farm ; and the said Paul Obert, as your Orator has
been informed, and verily believes, sold and conveyed his share
to the said Peter Obert. And your Orator further sheweth
unto your Iixcellency that the said farm is really and truly
owned in the following shares and proportions, viz : Peter Obert,
cight-twentieths or two-fifth parts ; George Obert, son of Greorge,
one-fifth, being four-twentieths ; your Orator, Throckmorton
Obert, onc-fifth and two twentieths, being in all six-twentieths ;
Samuel Magie and Nancy, his wife, one-twentieth ; and Ste-
phen Verity and Susan, his wife, one-twenticth. And your
Orator further sheweth unto your Excellency that one William
Simpson claims, or did claim, as your Oratoris informed, some
portion of or interest in the said farm, through the said Peter
Obert, but what that interest is, your Orator is unable to say,
and leaves to the said William Simpson to make out by proof,
to the satisfaction of this Honorable Court, in the mode that
may be designated therefor, in case the same becomes neces-
sary. -

And your Orator further sheweth unto your Excellency that
as well the said deed, from the said Peter Obert, Administr::).—
tor, &c., to the said David Smith, and the deed from the said
David Smith and wife, to the said Peter Obert, as the pretend-
ed sale ot the said Peter Obert, as Administrator, as aforesaid,
the order of the Orphans’ Court of Middlesex County, for the
sale of the real estate of George Obert, deceased, and the pre-
tended amount of debts and credits filed with the Surrogate of
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Middlesex County, are all illegal, frandulent and void ; being,

130in fact, an illegal and fraudulent proceeding of the said I'eter

Obert, to transter to himself the real estate of the said George
Obert, deceased ; without any consideration thevefor, and your
Orator expressly charges that the said George Obert died pos-
sessed of a sufficient personal estate to pay all his debts, and
more too—and that the amount of debts filed by the said Peter
Obert, was a fraudulent statement, made out by the said Peter
Obert in order to procure an order for the sale of the said real
estate—no such debts, in fact, existing against the estate of
said George Ubert ; and the sale was all planned and arranged

140 by the said Peter Obert, for himself, the said David Smith be-

ing an irresponsible person, procured and hired by the said Pe-
ter Obert to bid off the property and convey the same to him.

Aund your Orator further sheweth unto your Excellency that
the Supreme Court having adjudged the said deeds, &c., of
the said Smith and Obert to be fraudulent and void, and that
no title passed thereby, and your Orator having been putinto
the legal possession of the one-twentieth part of the said farm,
and shewn to the said Peter Obert that he had become by pur-
chase the owner of five other twentieths ot the said farm, your

150 Orator well hoped that the said Peter Obert would have recog-

nized your Orator’s rights and interests, and permitted him
peaceably to have entered into the full possession and enjoy-
ment of the whole of' his said six-twentieths of the said furm,
and that he would amicably have agreed to make partition of the
said farm, and to have permitted your Orator to have had di-
vided off to him the whole of the said six-twentieths, or at
least the siid onz-twentieth, which had been adjudged to your
Orator. Anl your Orator further sheweth unto your Excel-
lency that he hus frequently applied to the said Peter Obert,

160 and rejuested him to join and concur with your Orator in mak-

ing a fair and just partition of the said premises between them,
and the other part owners thereof, in order that their several
shares might be held and enjoyed by them in severalty, and
your Orator well hoped that the said Peter Obert would have
complied with such reasonable réquest, asin justice and equity
he ought to have donz ; but your Orator further sheweth unto
your Excellency, and expressly charges that the said Peter
Obert has utterly refused to make partition of the said farm,
bat insteal thereof, has converted the whole premises to his

170 own us2, and taken the renss and proceeds thercof, and has been,

anl is now, cither by himself or in cinnection with the said
‘William Simpson, engaged in felling the wood and timber on
the said farm, and carling the same off and disposing thereof




to his own use, and committing great waste and other irrepar-
able injury and mischief to the said premises, although your
Orator has forbidden his so doing, and endsavored to?n-event
him ; and now so it is, may it please your Excellency, that the
said Peter Obert, combining and confederating with the said
William: Simpson, George Obert, Samuel Magie and Nancy,

his wife, and Stephen Verity and Susan, his wife, and other 180

persons as yet unknown to your Orator, but whose names when
discovered your Orator prays may be made parties, it neces-
sary, to this his bill of complaint, with apt words, how to injure
and aggrieve your Orator and the other part owners of said farm,
absolutely refuse to make partition or to permit your Orator to
share the proceeds of the said farm, or to desist from wasting
the same, pretending that your Orator has no title for any por-
tion of said farm, that he, the said Peter Obert, isthe owner
of the whole farm, by virtue of the aforesaid sale and deeds,

the contrary of which your Orator expressly charges, all which 190

actions, pretences and doings of the said Peter Obert, are con-
trary to equity and good conscience, and tends to the injury of
your Orator, and to defeat the enjoyment of his just rights.
In tender consideration whereof, and forasmuch as your Orator
is without complete and ample remedy in the courts of law,
and can only have adequate relief in a court of equity, where
matters of this kind are properly cognizable and relievable—
to the end, therefore, that the said Peter Obert, William Simp-
son, George Obert, Samuel Magie and Nancy, his wife, Ste-

phen Verity and Susan his wife, and their confederates, when 200

discovered, may upon their several and respective corporal oaths,
to the best and utmost of their reveral respective knowledge, re=
membrance, information and belief ; full, true, direct and perfect
answers make to all and singular, the matters aforesaid, and
that as fully and as particularly as if the same were herein repeat-
ed, and they and every of them distinctly interrogated thereto,
and more especially that the said confederates may, in manner
aforesaid, answer whether the said amount of debts, filed with
the Orphans’ Court of Middlesex County, was not a false and

fraudulent exposition, made for the purpose of procuring the210

sale of the said farm for the benefit of the said Peter Obert,
and whether the said David Smith was not procured and hired
for the purpose of bidding off said farm and making a deed
therefor, and whether any and what consideration was paid
for said farm, either-by said Smith or said Obert, and also what
has bzen the annual proceeds and value of the said farm since
the said Peter Obert has converted the same to his own use,
and what quantity of wood and timber has been cut on said
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premises, and what has been carted off, and the value thereof,

220 and that they may set forth a true and specific account of the

said proceeds, and quantity and value of said wood and tim-
ber, and that they may be restrained by a writ of injunction,

issued out of, and under the seal of this Court, from felling

and carting off the wood and timber from said farm and from
committing any other waste in the premises. And that a com-
mission of partition may be issued out of and under the seal
of this Honorable Court, and directed to certain commissioners
therein named, to divide and set off the said farm into the sev+
eral shares and proportions herein before specified, that is to

230say, eight-tenths thereof to the said Peter Obert or the said

William Simpson, if it shall appear by proof, to the satistac~
tion of this Court, that he is the owner thereof ; four-twentieths
to the said George Obert ; six-twentieths to your Orator ; one-
twenticth to the said Samuel Magie and Nancy, his wife ; and
one-twentieth to the said Stephen Verity and Susan, his wife ;
and that your Orator may hold and enjoy his said share of the
said premises in severalty, and that the title of your Orator,
having been settled at law, may be confirmed and quieted by
order of this Court, and all proper and necessary conveyances

240 and assurances may be executed fir carrying such partition

into effect, and that in case your Excellency may deem it nec-
essary to stay the general partition of the said premises until
the titles thereto may be settled, as between said parties and
claimants, then that the share and portion of your Orator, or
at least the one-twentieth part of the premises embraced and
settled in the before stated action of ejectment, may be parti-
tioned and divided off to your Orator, as by the nature of the
premises it may be, without waiting for the settlement of all
or any of the questions that may arise between the other co-

250 tenants, and may your Orator have such other and further re-

liet in the premises as to your Excellency shall seem meet and
agreeable to equity and good conscience.

On the 11th of July, 1844, two of the Defendants filed the fol-

lowing answers, viz :

The separate answer of Peter G. Obert to the Bill of Com-
plaint of T'hrockmorton Obert, the Complainant, against the
said Peter G. Obert, William Simpson, George Obert, Samuel
Magie and Nancy, his wife, and Stephen Verity and Susan,
his wife, Defendants.

|
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This Defendant now, and at all times hereafter, saving and
reserving to himself all and all manner of benefit of excei)ti()n
to the manifold and manifest uncertaintics, errors and imper-
fections in the Complainant’s said Bill of Complaint contained,
for answer thereunto, or to so much and such parts thereof, as
he is advised by his counsel, it is in any way material for him
to make answer unto, answers and says, that Geeorge Obert, the
father of this Defendant, lived for many years in the Township
of North-Brunswick, in the County of Middlesex, in this State,
upon a farm there situate, and that he died there in the month
of March, in the year of our Lord, eighteen hundred and twen-
ty-one, and not in the year eighteen hundred and twenty, as
in the Bill of Complaint is falsely and untruly stated. The
said George Obert at the time of his death had attained to the
very advanced age of about ninety-three years, as this Defend-
ant has been informed, understood, and as he verily believes.

And this Defendant, in further answering, says, that the
said George Obert in the former part of his life, that is to say
when he was a little past forty years of age, as this Defendant
has been informed and believes, intermarried with one Deborah
Stillwell, and that she, the said Deborah, bore to him, during
their cohabitation, the following children, that is to say, Ist,
this Defendant, the said Peter G-. Obert, who is now past sev-
enty-three years of age; 2d, Mary Obert, who intermarried
with one Joseph Marsh ; she and her said husband died in the
life-time of the said George, and there is no issue of the said
marriage surviving ; 3d, John Obert, the father of the Com-
plainant ; 4th, Nancy Obert, who is now about the age of sixty-
five years ; 5th, and Paul Obert, who survived his futher, but
is now dead. He died about thirteen years ago, aged fifty years
or thereabouts.

And this Defendant further says that his aforesaid mother,
the said Deborah, departed this life in the year of our Lord,
eighteen hundred and seventeen or eighteen, leaving the said
George Obert a widower, very old and infirm. He was then
about ninety years of age. He soon after received into his
house, as a housekeeper, the wife of one Tom Brc\_,ver,. and the
whole of her family very soon accompunied her, a family of the
meanest and most infamous character. And this Defendant
further says that he has great reason to believe, and does ver-
ily believe, and hopes and expects to be able to prove to the
satisfaction of this Honorable Court, that a wicked combina-
tion and conspiracy was very soon formed between the said wife
of the said Tom Brewer and one Samnel Whitehead, to induce
and seduce his said old, infirm and feeble father to marry Char-
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lotte, the infant daughter of the wife of the said Tom Brewer,
then under the age of fifteen years. The iniquitous and selfish
conspiracy prevailed, and on the evening of the twenty-fourth
day of December, in the year of our Lord eighteen hundred and
nineteen, old George Obert, the father of this Defendant, was

310 married to Charlotte Brewer, a girl of very little more than

fourteen years of age.

The absurd and cruel ceremony was passed through, and
old George Obert, an old man in his dotage, feeble, infirm, and
almost childish, having been made intoxicated for the occasion,
was held up by the assistance of the conspirators, who were
present to witness the shameful transaction.

This Defendant has heard, and believes it to be true, that
one Samuel Willet, who then most unworthily held the com-
mission of a Justice of the Peace, performed the ceremony ;

320 others who were applied to, indignantly refused, and reproached

the messengers for the iniguitous attempt.

This Defendant has heard, and belicves it to be true, that
some short time thereafter the said Charlotte was delivered of
a son, who in the Bill of Complaint is called George Obert,
and is one of the persons named as defendants therein. But
he by no means admits that old George Obert was the father
of that son ; on the contrary, he has many and powerful rea-
sons to believe, and he does verily believe that the said Samuel
‘Whitehead was and is the father of that child. ' This defend-

330ant is persuaded from a variety of circumstances, that the said

Samuel Whitehead had illicit and criminal carnal connection
with the said Charlotte, in the life-time of the said George
Obert, and that he got her with child, either before the afore-
said ceremony of marriage or shortly after it.

This defendant had a conversation with the said Samuel
‘Whitehead, a short time after the death of his said father, and
fully and entirely believing, as he then did believe, and as he
now believes, that the said child, called George Obert, was and
is the child of him, the said Samuel Whitehead, and that he

340 was not and is not the child and son of the said George Obert,

350 but he, the said Samuel, scoffed at all such remarks.

deceased, he, this defendant, in plain terms taxed the said
‘Whitehead with the paternity of the said child, and the said
Samuel - Whitehead replied, ‘It is no matter, he was caught
in your father’s net, and he shall have a share of the estate, I
am determined he shall.” He afterward added, ¢ What if I
did get her with child ? the old man could do nothing, and I
took pity on the woman, I will make a man of the boy, I will
make a lawyer of him.” This Defendant reproached the said
Samuel with such flagrantly immoral and fraudulent conduct,
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Some short time after the death of the said Greorge Obert,
the said Samuel Whitehead came with a wagon and horses to
the house where the said George Obert had lived and died, and
took off the said Charlotte and her said child to the City of
New-Brunswick, and boarded her, as this defendant has heard
and believes, at the house of one widow Machet. She resided
there some months, and he then vemoved her to his own resi-
dence and farm in the County of Middlesex, and into the house
inhabited by his own wife, and she has continued to live there
with the said Samuel ever since, and she has since borne in his 360
house, seven other bastard children ; of these, universal fame
ascribes the paternity to the said Samuel Whitehead. The
said Samuel Whitehead told this defendant he was not afraid
to own these children, “They are mine,” he said, and this de-
fendant has heard, understood, and believes that the said Sam-
uel supports them all in his own house. This defendant believes
that the said Samuel Whitchead has sent the oldest one, the
said George, out to boarding, to the intent that he may be ed-
ucated as a lawyer. This defendant has recently heard, but
knows nothing of the truth of the matter, that the said Char- 370
lotte has lately been delivered of another child.

This defendant could add many other reasons for his belief
that the said child, called George Obert, is not the son and
child of the said George Obert, deceased, but he forbears. It
is with extreme reluctance and pain that he brings this subject
forward for the consideration of this Honorable Court.

And this defendant in further answering, says, that true
it is, and therefore he admits it, that he took out letters of
Administration of the goods and chattels, rights and credits of
the said George Obert, his aforesaid father, from John Heard, 380
Esq., then being Surrogate of the County of Middlesex, and
that the said letters bear date on the twenty-third day of
March, in the year of our Lord one thousand eight hundred
and twenty-one, and the said letters he brings here into Court
for inspection and examination. v

This defendant had in early life removed from the neighbor-
hood of his said father to Flemington, in the County of Hun-
terdon, and resided there some years. From thence l.le Temov-
ed to the City of New-York, where he was engaged in an ex-
tensive and profitable business, for a considerable time. But 390
during the war he encountered many and severe losses ; never-
theless he continued to reside in the City of New-York till
about the time of his said father’s death, so that he wasat that
time in a great measure a stranger in the neighborhood of his
birth, and where his said father lived and died.
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Hearing of the death of his father, he felt it incumbent upon
him to return to New-Jersey and look into and give some at-
tention to the affairs of the estate. He did, therefore, return,
and learning that his said father had died intestate, he took out
letters of Administration as above in this answer is set forth.

And this defendant, in further answering, says that he very
soon found that the personal estate of his deceased father was
very small and inconsiderable, and that it had been levied upon
and was liable and subject to sundry executions in the hands
of various constables, to its entire value and amount, or very
nearly so. It had, indeed, been wasted and destroyed to almost
nothing.

This defendant, as Administrator aforesaid, made a just
and true inventory thereof, in the manner prescribed by law,

410 2nd it was justly and fairly appraised, so far as he knows and

as he verily believes, and the inventory and appraisement were
duly filed 1n the office of the Surrogate of the County of Mid-
dlesex immediately thereafter.

And this defendant in further answering, says, that he found
on examination that his said father was largely indebted unto
divers and various persons in various and large sums of money,
and that in order to pay off and satisfy the said debts it would
be necessary to make sale of the whole of his real estate, or at
all events, of much the greater part of it, and for this purpose

490 this defendant caused to be made out a true and perfect list of

the said debts due from the said George Obert at the time of
his death, so far as he could then discover the same, together,
also, with a true and faithful account of the personal assets
of the said estate, so far as they had come to his hands or to the
hands of any other person, to his use or to his knowledge, to be
presented to the Judges of the Orphans’ Court at New-Brun-
swick, in and fov the County of Middlesex, in the Term of
June, in the year of our Lord, one thousand eight hundred and
twenty-one, by which it did manifestly appear, and so the truth

4301s, that the personal estate of the said George Obert was insuffi-

cient to pay his debts, and this defendant did, then and there,
pray the aid, counsel and advice of the said Court in the premi-
ses, according to the directions of the statute in such casc made
and provided, and such proceedings were therein had, that at
an Orphans’ Court held at New-Brunswick, in and for the
County of Middlesex, in the term of March, in the year of our
Lord, eighteen hundred and twenty-two, it was ordered, ad-
judged and decreed by the said Court, that the said Peter G.
Obert, Administrator as aforesaid, should make sale of so much
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of the real estate of the said George Obert, deceased, as might 440
be necessary for the payment of the debts and expenses of the
said decedent,.

And this. defendant doth further answer and say that he did
malke sale of all the real estate of the said George Obert, in the
Cf)u‘nty of Middlesex, it being necessary to sell the whole there-
of for the payment of the debts of the said decedent ; and that
he did sell the same after having advertised, agrecably to the
statute, bona fide, and for the best and most price that he
could obtain for the same, and that the said sales were without
any fraud, covin or concealment, and that in the term of June, 450
in the year of our Lord, eighteen hundred and twenty-two, he
made full and true report of the said sales, to the Judges of
the Orphans’ Court at New-Brunswick, in and for the County
of Middlesex, for their approbation.

And this defendant further, on his oath, answers and says
that on the third day of June, in the year of our Lord, cight-
cen hundred and twenty-two, he did sell the said farm of his said
father, being part of the premises mentioned and set forth in the
complainant’s Bill of Complaint, at public vendue and out-cry,
to one David Smith, for the sum and price of five hundred 460
dollars, having first publicly advertised the same according to
the directions of the statute ; that the same premises were sold
to the said David, he being the highest bidder therefor, on the
alone and sole account of him, the said David, and not upon
any secret, or other contract or agreement, that the said David
should buy in the same on the account of or for this defend-
ant. This defendant took great and unusual pains to induce
persons to attend and bid, but bidders were very reluctant. It
was plain that they anticipated that the purchaser would have
much trouble, and probably be put to much expense and an-470
noyance from the low and greedy family with which this defend-
ant’s father had unhappily become connected, as above men-
tioned. And they had reason to suspect and believe the vicious
connexion of the said Samuel Whitehead with the said Char-
lotte—and they seemed to take it for granted, from his flagi-
tious character and conduct, and from his criminal and adulte-
Tous connexion with her, that the possessor of the said farm
would have a most undesirable situation.

The said farm, at the vendue aforesaid, stood for a long time
at the bid of James Dunbam, Esq., for the sum of three hun-480
dred dollars, and but for the unusual exertions of this defend-
ant, it would have been sold at that price. He took very ex-
traordinary puins to induce those who attended to bid. He
urged David Smith among others to buy, representing to him
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and to them, that the property was worth more than that sum
of money.

This defendant urgently pressed the said David Smith and
others who were there present, to buy the said farm, and finally,
when all other inducements seemed to fail, this defendant told

490 the said David Smith that he need not run any risk, and that if

he, the said David Smith, should purchase the farm at any
price short of eight hundred dollars, and after the purchase
should be tired of his bargain, and should desire to get
clear of it, he, this defendant, would take it off his hands.—
And this defendant further sayeth that the said farm at the
said public vendue and out-cry, after all others had ceased to
bid, was struck off to him, the said David Smith, for the afore-
said sum of five hundred dollars ; no person being willing to
bid more, notwithstanding the earnest solicitations and repeated

500 endeavors of this defendant to induce them to bid more. And this

defendent further sayeth that on the fourth day of the same
month of June, he did, by decd, convey the said farm, in fee
simple, to the said David Smith, and to his, the said David
Smith’s use, and not upon any secret, or other trust or confi-
dence, that he, the said David Smith, should hold it for this
defendant, but that the said David Smith bought it bona fide,
and with just and honest lawful authority, power and right to
retain, keep and hold it for his own use.

It is true that this defendant held himself bound, as a man

510 of honor and integrity, and as one who was scrupulous of his

word, to take it off the hands of the said David, if he, the said
David should desire it so to be done:

And this defendant further answers and says that the said
David Smith did repent of his bargain, and did apprehend great
trouble, vexation and annoyance from the expected interference
and claims of the said Charlotte, and the very low and mean
family from which she had sprung, and from the vicious and
flagitious character and conduct of the said Samuel White-
head, connected with her as above mentioned, and he, the said

520 David Smith, did propose to this defendant to convey the same

premises to him, this defendant, for the same price and consid-
eration. But this defendant, on his oath, absolutely and most
peremptorily denies that the said David Smith was under any
obligation, moral, fiduciary, legal or secret, or otherwise, to con-
vey the said premises to him. And this defendant further say-
eth, that the said David Smith on the fifth day of June aforesaid,
by deed bearing date on that day, did convey the same premi-
ses to this defendant in fee. And this defendant submits it to
this Honorable Court, that in this there is nothing repugnant
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to law or equity, and that it is an abuse of all language, and a 530
gross perversion of all the principles and rules of law and truth,
and right and justice to stigmatize such conduct with the epi-
thets, fraudulent or deceitful.

And this defendant in further answering, says that it is not
true, as charged in the Bill of Complaint, that the list of debts
against the said George Obert, filed in the Orphans’ Court
aforesaid, by this defendant, was or is a fraudulent statement,

On the contrary, many of them were debts due from the said
George Obert within the personal knowledge of this defendant,
and were justly and truly due from the said George at the time 540
of his death. And this defendant is able even now, at this late
day, and after the expiration of more than twenty years, to
prove, incontestibly, much the greater part of them. The
vouchers for many of them have been lost or destroyed by time
and accident. The whole account of the debts was audited
and adjusted, and final decree made and passed thereon by the
Orphans’ Court aforesaid, in the term of June, in the year
of our Lord one thousand eight hundred and twenty-five.

This defendant has fortunately, or rather providentially,
preserved from the ravages of time and accident] the most im- 550
portant of these vouchers, which shew the indebtedness of his
said father, that is to say

1. A Bond and Mortgage from the said George Obert, to
John Burrows, of New-York, to secure the payment of one
thousand dollars, with interest, from the sixth day of April,
cighteen hundred and fifteen.

2. Also a note of hand, from the said George, to this de-
fendant, dated New-York, December the tenth, eighteen hun-
dred and ten, for the payment, six months after date, of the
sum of two hundred and ten dollars, with interest ; on which 560
said note there is endorsed a credit on the tenth of December,
cighteen hundred and eleven, for sundry articles of merchan-
dize returned, amounting to the sum of one hundred and eighty-
seven dollars and fifty cents. $

3. Also, a note of hand from the same George Obert to this-
defendant, for the payment of the sum of five hundred dollars
to this defendant, ninety days after the date of said note, and
bearing date May the twenty-fifth, eighteen hundred and twelve.

4. Also, one other note of hand from the said Greorge Obert
to this defendant, bearing date the twenty-third day of Sep-570
tember, eighteen hundred and nineteen, for the payment,
twelve months after date, of the sum of two hundred and
twenty-three dollars, it being the balance of interest then due
and in arrear upon the note of hand just above mentioned.
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And this defendant further on his oath, sayeth, that the
several amounts, respectively on the three notes of hand above
mentioned, together with the interest as above said, were actu=
ally and bona fide due and owing from the said George Obert
at the time of his death, to him, this defendant, and that no

580 part of the same had been paid, and that the said George Obert

was entitled to no other credit thereon than as is above in this
answer set forth. And he now offers the notes and evidences
to the inspection of this Honorable Court, or to such of the
officers thereof as the Court shall for that purpose appoint.
And this defendant further sayeth, that he was well aware
and knew of the existence of the said Bond and Mortgage from
the said George Obert to the said John Burrows, for the sum
of one thousand dollars above mentioned, and that the said sum
of one thousand dollars menticned in the said Bond, was, to

590 the knowledge of this defendant, actually .and truly borrowed

from the wife of the said John Burrows, and that the money
was taken, as this defendant then understood and as he now
believes, to pay for a tavern house and lot at Cheesequakes,
which his said father had recently purchased, or was about to
purchase. And this defendant knowing that the said debt so
as aforesaid mentioned and set forth in the said Bond and
Mortgage, was really and truly due, did on the tenth day of
October, in the year of our Lord eighteen hundred and twen-
ty-one, as Administrator of the said George Obert, pay off and

600 satisty the said Bond, out of his own proper funds ; and this

defendant now tenders the said Bond and Mortgage, together
with the receipt of the said John .Burrows endorsed thereon,
to the inspection of this Honorable Court, or such of the offi-
cers thereof as the Court shall for that purpose appoint.

This defendant is not able now to produce the residue of
the receipts and vouchers for the residue of the credits claimed
by him. They were all delivered to John Heard, Esq., the
Surrogate, for the purpose of auditing and stating, before the
Orphans’ Court aforesaid, the account of this defendant as Ad-

610 ministrator, as aforesaid ; and they were all exhibited to the

Judges of the said Court, and the account sanctioned and ap-
proved by the said Court. Very few, if any other than those
in this answer above set forth, were ever returned to this de-
fendant, and he knows not what has become of them. 'This
defendant esteems it a merciful interposition of Divine Provi-
dence in his protection, that so many have been preserved.
And this defendant, in further answering, says that at the
time when he took out the letters of Administration upon the
estate of his said father, and for gome considernble time there-
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after, he did really and truly suppose and believe that his said 620
father died seized and possessed of all the real estate mentions
ed and set forth in the complainant’s Bill of Complaitit.

Nearly fifty years ago, this defendant removed to Fleming«
ton, and from thence, after some years residence, to the city of
New-York, as above set forth, and when after the death of the
said George, he examined the title deeds of the real estate, to
which, with the lines and boundaries he was muich a stranger
he found the old deeds and titles in great disorder, The veal
estate of the said George Obert, was held under divers and va<
rious East-Jersey surveys, and in some instances, by divers and 630
various purchases from sundry and divers persons, having title,
or claiming title, through certain proprietors of the eastern di-
vision of New-Jersey. None of these titles had been recorded
in the Clerk’s office of the County of Middlesex, so far a8 this
defendant has ever discovered ; and several of them had been
partially destroyed by accident, carelessness, or lapse of time,
They were a confused mass. As this defendant found them, so
he has carefully preserved them, and now tenders them to the
inspection of this Honorable Court, or to such of the officers
thereof as the Court shall appoint for that purpose. - 640

A very small portion of the lands were enclosed by fence
of any kind or sort, and the whole premises were in detached
pieces, some of them very poor and scarcely wotth enclosing ;
the wood having been cut off and wasted, and the land in gen«
eral not being arable, and very little remaining but the barren,
scrubby pine and running oaks.

Some considerable time after this defendant had made sale
of the real estate of his father, as aforesdid, and had afterwards
purchased the same premises from the said David Smith, as
has been set forth abeve in this answer, he had occasiont to bor= 65
row money, and for that purpose applied to Anu Van Beuren, -
and did actually borrow of the said Ann a sum of money to
meet his then present wants ; and for the purpose of securing
to the said Aunn the repayment of the said botrowed money,
with interest, this defendaut executed to the said Ann & bond
for the payment of the same on a day now past, with lawful
interest ; and also further to secure the payment aforesaid, he
did make, execute and deliver, to the said Ann Van Beurer, a
mortgage on the same premises, describing them a8 in the
aforesaid deed of eonveyance, to the said David Smith. Al-660
most immediately thereafter, David Freeman, of the city of
New-Brunswick, complained to this defendant, that he, this
defendant, had included in the same mortgage to Ann Yan
Beuren, as aforesaid, eight acres and four-tenths of an dcre;
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belonging to him, the said David Freeman; and to which land
he, the said David Freeman, had the good right and lawful ti-
tle, and which said eight acres and four-tenths of an acre were
not of the real estate of the said George Obert, deceased.—
And this defendant further sayeth, that the said eight-acres

670 and four-tenths of an acre, so claimed by the said David Free-

man, were, and constituted part of the premises contained in
the said conveyance from this defendant to the said David
Smith, and that they are part of the jremises mentioned and
set forth in the complainant’s Bill of Complaint, and therein
represented as part and parcel of the real estate of the said
George Obert, deceased.

And in like manner, Ferdinand S. Van Arsdalen complained
that this defendant had included in the said mortgage, to the
said Ann Van Beuren aforesaid, seventeen acres and a half of

680 land, belonging to him, the said Ferdinand 8. Van Arsdalen, and

to which he, the said Ferdinand 8. Van Arsdalen, then had
good right and lawful title, and which said seventeen acres and
one-half of an acre, were not of the real estate of the said George
Obert, deceased. And this defendant further sayeth, upon his
oath, that the said seventeen acres and one-half of an acre,
so claimed as aforesaid, by the said Ferninand S. Van Arsdalen,
.~ were, and constituted part of the premises contained in the said
conveyance from this defendant to the said David Smith, and
that they are part of the premises mentioned and set forth in

690 the complainant’s Bill of Complaint, and therein represented

and charged as part and parcel of the real estate of the said
George Obert, deceased.

And in like manner, Henry Obert, the brother of the said
Greorge and the uncle of this defendant, complained that he, this
defendant, had included in the said mortgage to the said Ann Van
Beuren, thirty-five acres and twenty six-hundredths of an acre
of land belonging to him, the said Henry Obert, and to which
land he, the said Heury Obert, then had good right and lawful
title, and which said thirty-five acres and twenty six-hundredths

700 of an acre, were not of the real estate of the said George Obert,

deceased.

And this defendant further, on his oath, sayeth, that the
said thirty-five acres of land and twenty six-hundredths of an
acre, so claimed as aforesaid, by the said Henry Obert, were,
and constituted a part of the premises contained in the said
cenveyance from this defendant to the said David Smith, and
that they are part of the premises mentioned and set forth in
the complainant’s Bill of Complaint, and therein representec
and charged as being part and parcel of the real estate of the
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And in like manner, the agent and representative of the
heirs or devisees of Robinson Thomas, late of the County of
Essex, deceased, complained that this defendant had included
in the said mortgage, fourteen acres of land, belonging to the
estate of the said Robinson Thomas, deceased, and to which
fourteen acres of land the heirs or devisees of the said Robinson
Thomas, then had good right and lawful title, and which said
fourteen acres of land were not of the real estate of the said
George Obert, deceased.

And this defendant, further on his oath sayeth, that the'720
said fourteen acres of land so claimed as aforesaid, on the part
and behalf of the heirs or devisees of the'said Robinson Thom-
as, deceased, were, and did constitute a part of the premises
contained in the said conveyance from this defendant to the
said David Smith, and that they are part of the premises men-
tioned and set forth in the complainant’s Bill of Complaint,
and therein represented and charged as being part and parcel
of the real estate of the said George Obert, deceased. And
thereupon a very careful examination and survey was made,
from which it did smanifestly appear, and so the truth is, that 730
the aforesaid eight acres and four-tenths of an acre, so claimed
as aforesaid, by the said David Freeman, did really and truly
belong to the said David: Freeman ; and that the said George
Obert, the father of this defendant, had, in his life-time, by
deed, and for.a valuable consideration, conveyed to the said Da-
vid Freeman, in fee, the aforesaid eight acres of land and four-
tenths of an acre. And that the aforesaid seventeen acres and
one-half of an acre, so claimed as aforesaid, by the said Fer-
dinand 8. Van ‘Arsdalen, did really and truly belong to the
said Ferdinand 8. Van Arsdalen, in fee, and that they had 740
never belonged to the said George Obert, and that they never
were, or did constitute any part of his real estate. And that
the said thirty-five acres and twenty six-hundredths of an acre,
80 as aforesaid claithed by the said Henry Obert, did really
and truly belong to the said Henry Obert, in fee, and that they

never had belonged to the said George Obert, and that they
never were, or in truth and in fact, did constitute any part of
his real estate ; and that the said fourteen acres of land, so
claimed as aforesaid, on the part and behalf of the estate of
the said Robinson Thomas, did really and truly belong to the 750
estate of the said Robinson Thomas, in fee, and that they nev-
er had belonged to the said George Obert, and that they never
were nor in truth and in fact did at any time constitute a part
of his real estate.

This defendant was greatly embarrassed to find that he had
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innocently and ignorantly mortgaged the lands of other per-
sons, and it caused him great and serious distress ; he therefore
commenced a negotiation with each of the parties aforenamed,
that is to say, the said David Freeman, the said Ferdinand 8.

760 Van Arsdalen, the said Henry Obert, and the heirs, devisees

or other representatives of the said Robinson Thomas, for the
purpose of purchasing from them respectively, the said tracts
of land, so as aforesaid shewn to belong to them respectively.

And this defendant further sayeth, that the said negotiation,
so far forth as respects the said David Freeman, the said Fer-
dinand 8. Van Arsdalen, and the said Henry Obert, terminat-
ed successfully, so that the said David Freeman and Letty, his
wife, by deed bearing duate the tenth day of May, in the year
of our Lord eighteen hundred and twenty-five, in considera-

770 tion of the sum of forty-five dollars, in hand paid to them by

this defendant, did grant, bargain, sell, alien, release, enfeoff,
convey and confirm unto this defendant, in fee gimple, all that
certain lot of land, situate, lying and being in the Township
of North Brunswick, County of Middlesex and State of New-
Jersey, at the upper end of a certain bog meadow formerly
belonging to George Van Arsdalenand Cornelius Dehatt, and
begins at a pine tree marked and blazed, thence running south
fifty-two degrees and twenty-seven minutes, west twelve chains
to another pine, blazed, thence south forty degrees, east seven

780 chains to a stake, thence north fifty-two degrees and twenty-

seven minutes, east twelve chains to a stake, thence north
forty degrees, west seven chaing to the beginning ; containing
eight acres and four-tenths of an acre ; which said lot was
conveyed to said Freeman, by George Obert, by deed recorded
in D. 3, of Middlesex deeds, fol. 493, and being a part and par-
cel of the premises mentioned and set forth in the complain-
ant’s Bill of Complaint, together with the hereditaments and
appurtenances to the same belonging or in any wise apyer-
taining,

And also that the said Ferdinand S. Van Arsdalen, by deed
of indenture made on the fifth day of December in the year of
our Lord one thousand eight hundred and twenty-nine, betwegn
the said Ferdinand 8. Van Arsdalen, of the County of Middle-
sex and State of New-Jersey of the first part, and this defend-
ant, by the name of Peter G. Obert, of the second part, for and
in consideration of the sum of fifty dollars to him, the said
party of the first part, well and truly paid, the receipt whereof
was thereby acknowledged, did grant, bargain, sell, alien, re-
lease, enfeoff, convey and confirm unto him the said Peter G.

0
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in the Township of North Brunswick in the County of Mid-
dlesex and State of New-Jersey, beginning at a crotched pine
marked on four sides, and being a comer of land that George
Van Arsdalen sold to George Obert ; thence running south
sixty-four degrees and thirty minutes ; east, nineteen chains
and eighty links along said George Obert’s line to his corner,
thence north, four degrees; west, twenty chains and twenty
links to a corner of a lot of land said George Van Arsdalen
sold to Aaron Hassert and David Freeman ; thence along their
line, south fifty-two degrees and fifty-one minutes; west,
twenty chains and twenty links, to the place of beginning ; con-
taining seventeen acres and a half, more or less, which said lot
was conveyed to the said Ferdinand 8. Van Arsdalen by Cor-
nelius Bordine, by deed dated October the fifth, eighteen hun-
dred and twenty-nine, and also is part and parcel of the prem-
ises mentioned and set forth in the complainant’s Bill of Com-
plaint, together with the hereditaments and appurtenances to
the same belonging, or in anywise appertaining.

And also that the said Henry Obert, by Andrew Snowhill,

his attorney, thereto lawfully appointed and authorized, by deed 820

bearing date on the twenty-sixth day of April, in the year of
our Lord eighteen kundred and thirty, did sell and convey, in
fee simple, unto him, this defendant, for and in consideration
of the sum of one hundred and sixteen dollars, in hand well
and truly paid, the receipt whereof was thereby acknowledged, all
that certain tract of land containing thirty-five acresand twen-
ty six-hundredths of an acre, and is recorded in the Proprie-
tor’s office, at Perth Amboy, in book 8. 9, page 136, and which
said tract of land is sitnate in the Township of North Brun-

swick, in the County of Middlesex, and State of New-Jersey 830

aforesaid, and is also a part of the premises mentioned and set
forth in the complainant’s Bill of Complaint. Beginning at
two pepperidge trees, marked on four sides with a blaze and
notches above and below, being the beginning of a tract of
land containing one hundred and five acres returned to the
heirs or assigns of Hugh Hartshorne, at the request of Oba-
diah Highy, on the sixth day of August, seventeen hundred and
sixty, and recorded in book 8. 4, page 288 ; thence north,
eighty-five degrees and twelve minutes ; east, five chaing and

forty-eight links ; thence south, five degrees and twelve min- 840

utes ; west, thirty chains along Dockara ; thence south, sixty-
four degrees and fifteen minutes ; west, twenty-cight chains
and seventy links ; thence north, sixty-eight degrees and thir-
ty minutes ; east, twenty-four chains and eighty links ; thence
north, one degree and thirty minutes ; west, cight chains to
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the beginning ; containing thirty-five acres and twenty-six hun-
dredths of an acre, as is above set forth.

And this defendant, in further answering, says that he has
not as yet been able to obtain a deed of conveyance from the

‘850 heirs or devisees, or other representatives of Robinson Thomas,
but that he did hold the lands so claimed on the part of the
estate of the said Robinson Thomas, by a verbal.contract with
Greorge C. Thomas, the brother of the said Robinson, and that
the said lands are also a part of the premises set forth and
mentioned in the complainant’s Bill of Complaint, as being
part of the real estate whereof the said George Obert died
seized, but which in truth and in fact never did belong to the
said George Obert, and never did constitute any part of his es-
tate, and which said lands are described as follows, that is to

860 say, situate, lying and being in the Township of North-Bruns-
wick, in the County of Middlesex, and State of New-Jersey
aforesaid, beginning at a stone for a corner, which stone has a
hole in the top of it, and is the south-west corner of John D.
Van Liew’s land, thence running north along his land and oth-
ers, twenty-one chains to a stone, for a corner ; thence west-
wardly along the land of Freeman and Bordine, six chains to the
corner of a lot conveyed by Ferdinand 8.-Van Arsdalen to this
defendant, by deed dated the fifth of December, eighteen hun-
dred and twenty-nine ; thence on a due south course, twenty-

870 0ne chains ; thence easterly six chains, on a direct course to the
beginning ; containing fourteen acres of land more or less.—
And this defendant further sayeth, that the said fourteen acres
of land, so as aforesaid contained within the above abuttals
and boundaries, never did belong to the said George Obert, de-
ceased, nor did the same ever constitute a part of his real estate,
nor was the same ever enclosed by him er in his possession, so
far as this defendant knows, and as he verily believes.

This defendant acknowledges that he is exceedingly morti-
fied and much ashamed of the foregoing mistakes, but he hopes

880 that he hus satisfactorily accounted for them ; and that his
long absence, his ignorance of the lines, distances and bound-
aries, together with the almost entirely unenclosed state of the
premises described, and of others contiguous and adjacent to
them, will plead a full apology for these mistakes ; already has
he suffered for them very severely.

This defendant therefore denies, and he denies it because it
is not true, that the said Gteorge Obert died seized of thelands
and premises in the Bill of Complaint mentioned, deseribed
and set forth, but he avers, and so the truth is, that from the

890 said description, in the said Bill of Complaint, there ought to
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be, and must be, deducted the several lots, pieces and parcels
of land in this answer, before set forth and shewn therein to
have been the property of other persons, and not to have been
of the real estate of the said George Obert, deceased. That
is to say, eight acres and four-tenths of an acre, comprehended
within the said description, did belong to the said David Free-
man, as aforesaid, and not to the said George Obert ; seventeen
acres and one-half of land, comprehended within the said de-
scription, did belong to the said Ferdinand 8. Van Arsdalen,

as aforesaid, and not to the said George Obert ; thirty-five 900

acres of land and twenty ‘six-hundredths of an acre, compre-
hended within the said description, did belong to the said Hen-
ry Obert, as aforesaid, and not to the said George Obert ; and
fourteen acres of land, comprehended within the said descrip-
tion, did belong to the estate of the said Robinson Thomas,
and not to the said George Obert. And this defendant further
sayeth, that the said several lots, pieces and parcels of land, so
of right to be deducted and excepted out of the aforesaid de-
scription of the farm of the said George Obert, deceased,

amount in the whole to seventy-five acres and sixteen-hun- 910

dredths of an acre, and that the true and just description, so
far as this defenidant has ever been able to ascertain the same,
of the farm of which the said George Obert died seized, in the
Township of North-Brunswick, in the County of Middlesex; is,
and ought to be as follows, that is to say—

Beginning at a white-oak and bunch of running-oaks, in
the north-west corner of a lot of land formerly owned by John
Rickman, about twenty chains distant from a place whereon
formerly stood two dead pepperidge trees, now marked with a
stone and a stake, thence running (1,) south, eighty-seven de-
grees ; west, thirty-one chains and ninety five links along lands
of Richard Service ; thence (2,) north, sixty-three degrees ;
west, twenty-one chains along land formerly owned by Ferdi-
nand 8. Van Arsdalen ; thence (3,) south, fifty-eight degrees
and thirty minutes ; west, eight chains and twenty links along
land of K. N. Blew ; thence (4,) south, twenty-nine degrees ;
east, eight chains and eighty-eight links along land formerly
owned by David Freeman ; thence (5,) south, fitty-eight de-
grees and thirty minutes; west, nine chains along the same

lot ; thence (6,) north, twenty-nine degrees ; west, eight chains 930

and eighty-eight links ; thence, (7,) south, fifty-eight degrees
and thirty minutes ; west, ten chains and twenty links along
land of K. N. Blew ; thence (8,) south, twenty-three degrees
and thirty minutes ; east, twenty-eight chains and twenty-five
links, along the road leading from New-Brunswick to Sjots-
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wood ; thence (9,) north, seventy degrees ; east, fourteen chains,
along land of Benjamin Service ; thence (10,) north, forty-nine
degrees and forty-five minutes ; east, ten chains and sixty links
aloncr lands of Benjamin hervxce, thencc (11, ) south, thirty-

940 three degrees and forty-five minutes ; east, nine chains and

seventy-three links, along lands of Ben‘}amm Service, as afore-
said ; thence (12,) south, thirty-nine degrees and thirty min-
utes ; west, one chain and eighty links ; thence (13,) south,
ten degrees and thirty minutes ; east, twelve chains to the
‘Washington Road ; thence (14,) north, eighty-seven degrees ;
east, eleven chains along aforesaid road ; thence (15,) north,
ﬁfty six degrees ; east, four chains along said road ; thence (16,)
north, thirty-seven degrees ; east, fom chains ulong said road ;

thence (17,) north, six chains to 4 scrub black-oak on the cor-

950 ner of land belonging to the estate of Paul Obert, deceased ;

thence (18,) mnorth, eighty-seven degrees ; east, thirty eight
chains and fifty links along land belonging to the said estate
of Paul Obert, deceased, and William Dunham ; thence (19,)
north, sixty-two degrees and thirty minutes ; west, thirty-eight
chains along land sold by Henry Obert to this defendant, as is
above mentioned by this defendant in a former part of this his
answer to the Bill of Complaint ; thence (20,) north, sixty-nine
degrees and thirty minutes ; east, ten chains along said lot of
land ; thence (21,) north, eleven ehains to the place of be-

960 ginning ; together with a lot of land containing twenty-six and

a quarter acres, conveyed by John Rickman to this defendant,
and by him, this defendant, to his said father, in which deed
of conveyance the said lot is thus described : Beginning at a
pepperidge sapling, marked on four sides, which is said to be a
corner of Dougherty tract of land, on the west side of South
River ; thence running west twenty-one chains and seventy links
to a stake ; thence south, fifteen chains and a half to a stake ;
thence north sixty-nine degrees ; east to said Dougherty line,
to-a stake for a corner ; thence north, eight chains to the place of

970 beginning ; containing twenty-six acres and ene quarter of an

acre, which last two mentioned and described pieces of property
contain in the whole about one hundred and twenty acres of
land.

And this defendant further in answering; upon his oath
sayeth, that the aforesaid descriptions of lands, just above giv~
en, comprehend all the real estate whereof the said George
Obert died seized, in the County of Middlesex, so far as he,
this defendant knows and as he verily believes, save and except
certain lots in or near the village of Washington, in the said
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of Complaint ; and save also and except the tavern house and
lot of land at Cheesequakes, before mentioned, which said last
mentioned lot is not brought in question by the Bill of Com-
plaint ; and save also and except an out lot of about thirty-
three acres, situate in North Brunswick aforesaid, a little more
than a mile distant from the said farm, and which said lot is
in no way brought in question by the Bill of Complaint ; and
save also and except two salt meadow lots, containing about nine
acres, and which last two mentioned lots are in no way brought in
question by the Bill of Complaint ; and save also and except 990
one other out lot of about twenty-three acres, now belonging
to the estate of Paul Obert, deceased, and which said last men-
tioned lot is in no way brought in question by the Bill of Com-
plaint. And this defendant further admits that his brother,
the said John Obert, departed this life in the life-time of the
said George Obert, deceased, and that he left him surviving his
children, Nancy, Jane, Susan, George, and the Complairant,
and that they also survived the said George Obert, the father
of this defendant ; and he has heard that the said George
Obert, his aforesaid nephew, is also dead intestate and without 1000
issue. 'This defendant has heard that the said Nancy, Susan
and Jane, did intermarry respectively, with the said Samuel
Magie, Stephen Verity and Halsey Magie, as in the Bill is set
forth, but he knows nothing of . the matter, and neither confess-
ing nor denying it, he leavesit to be proved in such manner and
way as the complainant shall be able to prove the same.

And this defendant further answering, says that on the fif-
teenth day of February, in the year of our Lord eighteen hun-
dred and thirty-four, he, for a valuable consideration, did, by
deed, convey unto one Lewis Selover, in fee, a part of the prem-1010
ises in the Bill of Complaint mentioned, abutting and bound-
ing the said premises so conveyed and intended to be conveyed
in manner following, that is to say—DBeginning at a bunch of
large running oaks and two small maples, and a small white-
oak standing in north-west corner of the field, called the Still-
well place, and being about five chains on a north-west course
from the old spring, east of where the old house formerly stood ;
thence beginning at said running oaks, maples and white oal,
a south course about twenty-five chains, more or less, to Elisha
N. Blew’s land ; but if the south course should strike the field 1020
along the South River road, then in that case an offset is to be
made to the east, 80 as to clear the field wide enough for a road
between the said field and south line, to the said Blew’s land,
and thence east along said Blew’s line about fifteen chains to a
stake standing on the west side of the road that leads from the

D
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brook to Richard Service’s barn ; thence along land of mine,
or the first party, to land belonging to Richard Service, and
thence westwardly along said Service’s line to the place of be-
ginning ; containing about seventy acres, be the same more or
1030 less. And that the said Lewis Selover thereupon entered into
actual possession of the same, and was thereof seized and pos-
sessed, and made sundry and divers improvements thereon,
planted an orchard, and built thereon a dwelling-house, and
lived and resided there. And this defendant has heard and
believes that the said Lewis Selover afterwards to wit, sometime
in the month of Iebruary, in the year of our Lord eighteen hun-
dred and thirty five, did, by deed, and for a valuable conside-
ration, convey the same premises, in fee, to one Peter Obert, a
cousin of this defendant, and that the said Peter Obert after- w
1040 wards, to wit, sometime in the month of Kebruary, in the year
of Lord eighteen hundred and thirty-nine, did, by deed, and
for a valuable consideration, convey the same premises to the |
said William Simpson, one of the defendants to the Bill of
Complaint, and that the said William Simpson has continued

ever since and is now the owner of the same premises, in fee.
And this defendant denies all knowledge of any ejectment
against the said Mahlon Hammel, and of the proceedings there-
in as set forth in the Bill of Complaint. Andif such proceed- }
ings at law have taken place between the Complainant and the r
1050 said Mahlon Hammel, as in the bill are charged, this defend- \
ant knows nothing ahout them. The first information he ever ¥
received of them was from the Bill of Complaint. i

And this defendant in further answering, says that in the
month of March, in the year of our Lord eighteen hundred and
thirty-seven, he did demise, and to farm, let unto one George
Hammel, a part also of the said premises contained and de-~
scribed in the Bill of Complaint, for a certain term of time,
and that the said George Hammel, by virtue of said demise, \
entered into the said demised premises, and was was possessed

1060 thereof as of an estate for years, and to render rent ; and that
the said George Hammel occupied the same premises for the
space of two years, that is to say, till the first day of April, in [
the year of our Lord eighteen hundred and thirty-nine, ‘

And this defendant further sayeth, that the part and por- ‘
tion of the said lands and tenements so demised to the said ‘
George Hammel, and so occupied by him, is as follows, that is ‘
to say : Beginning at a scrub black-oak, said to be a corner of
a lot of Jand formerly belonging to Stephen Dunham, now of the
estate of Paul Obert, deceased, and which said black oak stands

1070 at the intersection of two private roads, one leading from the
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dwelling-house of the late George Obert, to Washington; and
the other leading southwardly to the road from VVd.Sth("tOll to
Spotswood and Rhode Hall ; thence running north ten degrees,
west twelve chains ; thence westy wardly about one chain, thence
north seven dcoxee,x, west twmh*-onu chains, fifty- %vuﬂmks'
thence south eighty-seven degrees, west twcnfv seven chains ;

thence about south fourteen domeos east near about twcnty
four chains ; thence south thhtv—*huo degrees, forty-five min-
utes, east nme chains, seventy-three links ; thence south thir-
ty-nine degrees, thirty minutes, west, one chain, eighty links ;
thence south ten degrees, tlauty minutes, cast one chain ;

thence north eighty-seven degrees, east twent) chains and ff—
teen links to place of bxmmnmo ; conmmmn about sixty acre

And this defendant further sayeth, that the said Georo"e
Hammel never was in the possession of any other of the re: al
estate of the said George Obert, since the death of the said
George.

This defendant admit s, because it is true, that the Com-~
plainant brought an action of ejectment in LhL Supreme Court
of this State, against the said (;eorgc Hammel, for the recov-
ery of a certain portion of the lands and premises, so in the
possession of the said George Hammel, to which action there
was an appearance by the said George Hammel ; and the con-
sent rules were exchanged in the Term of September, in the
year of our Lord eighteen hundred and thirty seven.

And this defendant further admits, that on the trial of the
cause before the Circuit Court, held at New-Brunswick, in the
County of Middlesex, in the month of December, in the year
of cur Lord eighteen hundred and forty two, the complainant

1080

1090

obtained against the said George Hammel, a verdict for one 1100

equal twentieth part of the said lands and tenements whereof

he was, so as aforesaid, in possession under the demise afore-
said, and on which verdict judgment has been entered.

Buat this defendant denies that such verdict was obtained
on full and fair investigation ; on the contrary, he insists, and
so the truth is, that the said investigation was neither full nor
fair, but the same was partial, unjust and untrue, and founded
in a great measure, on false and garbled testimony, and on the
suppression of the truth and justice ; and this defendant re-

spectfully insists, before this Honorable Court, that such ver- 1110

dict and judgment is not, and cannot, be conclusive upon
him, or upon any other person claiming through, by or under
him, in a court of equity. The complainant has thought fit
to give to a court of equity cognizance of the whole matcel,
by hls Bill of Complaint, and he cannot recover in this Court
contrary to equity.
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And this defendant in further answering, says that he does
not know whether the said Halsey Magie and Jane, his wife,
conveyed any right or share of and in the said premises, to the

1120 complainant during the pendency of the said action of eject-

ment, or not. Nor does he know whether the said Nancy Obert
conveyed or sold to the complainant her share or interest, or any
share or interest, in the said lands and premises, or whether
she did not convey or sell the same. But this defendant most
urgently insists that such sale and conveyances, from the said
Halsey Magie and Jane, his wife, and the said Nancy Obert, if
any such there be, so far forth as they relate to this defendant
and all persons claiming from, by, or under him, are absolutely
void, illegal, and of none cffect.

And this defendant, in further answering says, that he be-
ing indebted unto -the said Ann Van Beuren on the bond
and mortgage, above in this answer set forth ; the said Ann
departed this life about the month of September, in the year
of Lord eighteen hundred and thirty-nine, and that Henry
Van Beuren became the Administrator of the goods and chat-
tels, rights and credits, of the said Ann, and as such Admin-
istrator demanded payment from this defendant of the moneys
due from this defendant, on the bond and mortgage aforesaid.
That this defendant, in consequence of his losses, misfortunes,

1140 and embarrasséd circumstances, was unable to pay the same as

soon as the said Henry required the said payment ; whereupon
the said Henry filed his bill in this Honorable Court, to cempel
a sale of the said mortgaged premises ; and such proceedings
were therein had, that by the final decree of this Honorable
Court, made on the nineteenth day of October, in the year of
our Lord eighteen hundred and forty-two, it was ordered, ad-
judged and decreed that the said mortgaged premises, or so
much thereof as should be necessary, should be sold for the
purpose of paying and satisfying unto the said Henry Van Beu-

1150 ren, administrator as aforesaid, the aforesaid debt, and the in-

terest thereof, together with the costs of prosecution ; and to
that end a certain writ of sale was awarded and issued from
the said Court, directed to the Sheriff of the County of Mid-
dlesex, commanding him to make sale of the said mortgaged
premises, or so much thereof as should be necessary to pay and
satisfy the said debt, interest, and costs aforesaid ; and the
same writ was delivered to and placed in the hands of Asher
Bisset, Iisq., then being Sheriff of the said County of Mid-
dlesex, to be executed according to law. And thereupon, the

1160 said Asher Bisset; Isq., Sheriff, as aforesaid, according to the

command in the said writ, and according to the directions of

T ——




29

the statute in that case made and provided, having first adver-
tised the same according to law, did sell to the said William
Simpson, at public vendue and out-cry, the aforesaid mort-
gaged premises, lands and tenements, and by deed bearing date
the nineteenth day of May, in the year of our Lord eighteen
hundred and forty-three, he, the said Sheriff, for and in con-
sideration of the sum of four hundred and ninety-five dollars,
did grant, bargain, sell and convey the said mortgaged premi-

ises, with the appurtenances, being the whole of the premises 1170

in the Bill of Complaint mentioned, to the said William
Simpson, in fee.

And this defendant further says that the said William
Simpson resides in the city of New-York, and that he is uni-
versally received and believed to be a man of large estate, real
and personal. This defendant has understood, and believes,
that he annually receives rents upon his estates, in fee simple,
in the city of New-York, to the amount of fifteen hundred dol-
lars and upwards : at no time has he been suspected or believ-
ed to be a bankrupt or insolvent, as is invidiously and falsely
stated by the complainant in his Bill of Complaint.

And this defendant further says that he is in the possession
of the same premises by the permission of the said William
Simpson, and at his will, and that the said William Simpson
is his son-in-law, and that he, this defendant, has the charge
of the same premises for the said William Simpson.

And this defendant further says that when he purchased
the premises from David Smith, and entered into possession as
above set forth, the buildings were in a ruinous condition ; the

house was absolutely untenantable, and ready to fall down ; it 1190

was propped up with poles and stakes; the barn and out-
houses reduced to decay, and even dangerous in the use ; the
fences had been burned or destroyed, and everything about the
premises appeared to have gone to waste and wreck. This de-
fendant built a new house, barn and out-houses ; he erected
fences, and purchased lime for the land. His actual expenses
in building, fencing, ditching and liming, exclusive of his own
severe and hard labor, exceeded the sum of two thousand dol-
lars ; and this defendant claims the protection of this Honor-

able Court in the premises ; and he denies that either he or 1200

the said William Simpson, or any other person, by their order
or permission, have at any time committed any waste, destruc-
tion or spoil of the said premises, or of the wood or timber
growing, standing or being thereon, nor to the knowledge of
this defendant, have they ever threatened to doso. There was
a tax of about eight dollars and some cents due on the said
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land sometime last autumn, and this defendant had not money
to pay the same ; and lime or other manure was required for
the purpose of improving the arable land and making it fit and

1210 able to produce any crop, or even the seed ; vails, also, were

required for the purpose of fencing several of the fields. For
the purpose, therefore, of obtaining funds for these beneficial
and necessary objects, this defendant concluded to clear a small
piece of about two acres. The wood from this piece ought to
be cut off, good husbandry and convenience alike require it to
be done. This defendant, therefore, in the early part of last
winter, he thinks in January, engaged three men to cut wood
on the two-acre strip aforementioned, near to the barn.” There
were cut and carted away, not exceeding eight or ten cords of

1220 wood, and there are now remaining on the ground, of the cut

wood, about three-quarters of a cord. This defendant intend-
ed to clear the entire two-acre strip, as most certainly ought to
be done, when he was restrained by the Writ of Injunction of
this Honorable Court, which Writ, he prays, may be forthwith
dissolved. ‘

And this defendant, on his oath, denies that he ever, as the
Administrator of his said father, exhibited any false or fraud-
ulent statement, account or claim, against the estate of his
said father, but on the contrary, he insists that the account and

1230 claim by him exhibited, as aforesaid, were, and are just, honest

and true. And he in like manner denies that the aforesaid or-
der of sale, so hade by the Orphans’ Court aforesaid, was ob-
tained by any fraud, artifice or deception; on the contrary, he
insists, and so the truth is, that a sale of the whole of the real
estate of the said George was necessary to pay his debts; and
that even after the appropriation of all the proceeds of the
sales to the payment of his debts, there is still due to this de-
fendant a large balance, that is to say, the sum of one thou-
sand, one hundred and thirty-one dollars and ninety-five cents,

1240 with lawful interest, fom the month of July, in the year of our

Lord eighteen hundred and twenty-two, still remains due to
this deftendant for his advances in the payment of the debts ot
the said George, as Administrator as aforesaid. And this de-
fendant claims the protection of this Honorable Court in the
premises ; and this defendant has annexed to this, his answer,
in schedule, a true copy of his final account as Administrator
of the said George Obert, deceased, together with the decree
thereon of the Orphans’ Court of the County of Middlesex, by
which it does manifestly appear that the said sum of one thou-

1250 sand one hundred and thirty-one dollars and ninety-five cents,

with interest, as aforesaid, is still justly and honestly due to




31

this defendant for his advances as Administrator as aforesaid ;
and this defendant prays that the said schedule account and
decree may be taken as a part of this his answer.

And this defendant denies, upon his oath, and he denies it
because it is not true, that he hived or procured the said David
Smith to bid off or purchase the said premises or any part of
them, for him ; and he denies that the said David Smith was
an agent for him in the purchase of the said farm, or other real
estate, in any shape, manner or way, or that he, the said David 1260
Smith, purchased the same, or any part of i, for this defend-
ant, under any device, arrangement or understanding.

And this defendant doth further deny that the Supreme
Court ever did adjudge the said deed of conveyance from him,
as Administrator, as aforesaid, or the said deed of conveyance
from the said David Smith, to him, to be fraudulent, illegal or
void. Nor did the Supreme Court ever adjudge that no title
passed thereby. If the Supreme Court had so decided,
they would have decided contrary to all truth, justice and law.

And this defendant further, on his oath, denies that he ever, 1270
to his knowledge, or by his direction, was made a defendant in
any action of ejectment brought by this complainant for the
recovery of the aforesaid premises, or any part thereof,

And this defendant denies all unlawful combination and
confederacy in the Bill of Complaint charged ; without that,
that any other matter or thing, material or necessary for this
defendant to make answer unto, and not herein or hereby well
and sufficiently answered unto, confessed or avoided, traversed
or denied, is true, to the knowledge or belief of this defendant,.

All which matters and things this defendant is ready to 1280
aver, maintain and prove, as this Honorable Court shall direct.

And he humbly prays to be hence dismissed, with his rea-
sonable costs and charges, in that behalf most wrongfully sus-
tained.

CHARLES 8. SCOTT, Solicitor
for the Defendant, PETER G. OBERT.
J. W. SCOTT, of Counsel.

NEew-JERSEY, s8. Be it remembered, that on this sixth day
of July in the year of our Lord one thousand eight hundred
and forty-four, at the city of New-Brunswick, in the Cousty 1290
of Middlesex, before me, John Van Dyke, one of the Masters
of the High Court of Chancery of the State of New-Jersey,
personally appeared, Peter G. Obert, the defendant named and
mentioned in the foregoing answer, and the said Peter G.
Obert, defendant as aforesaid, maketh oath, and upon his oath
sayeth, that the matters and things in the foregoing answer
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set forth in manner and form as they are therein set forth, are

true, of his own knowledge, so far as they respect the actings

and doings of this defendant, and so far as they respect the
1300 actings and doings of others, he believes them to be true.
PETER G. OBERT.

Subscribed and sworn this 6th day of July, A. D. 1844, be-
fore me, JOHN VAN DYKE, M. C.

The separate answer of William Simpson to the Bill of
Complaint of Throckmorton Obert, the complainant against
the said William Simpson, together with Peter G. Obert,
George Obert, Samuel Magie and Nancy, his wife, and Stephen
Verity and Susan, his wife, defendants.

1310  This defendant, the said William Simpson, now and at all
times hereafter, saving and reserving to himself all and all
manner of benefit of exception to the manifold and manifest
uncertainties, errors and imperfections in the complainant’s said
Bill of Complaint, contained for answer therenunto, or to so much
and such parts thereof as he is advised by his counsel it is in
any way material for him to make answer unto, answers and
says that he knows nothing about the residence of the said
George Obert, deceased, that he was not acquainted with the
said George, and mnever, to his knowledge, saw him. He has

1320 understood in general, that the said George Obert died seized
and possessed of a farm in the Township of North-Brunswick,
in the County of Middlesex, containing about one hundred and
twenty acres ; but this defendant did not know the lines and
boundaries of the said farm, and is therefore unable to give any
description of the same. As for the personal estate of the said
Geeorge this defendant has understood and believes, that at the
time of his death it had been wasted by extreme improvidence
and carelessness, so that nothing, or next to nothing, remained.

This defendant knows very little of the history of the fam-

13301ly of the said George Obert, deceased, and is entirely unable
to answer whether he left him, surviving, the children and
grand-children mentioned in the Bill of Complaint, or not.—
This defendant knows not what children and grand-children he
left him surviving, and he leaves the same to be proved by the
complainant as he shall think it necessary, and as he may be
enabled to do ; nor does this defendant at all know the law of
descents, in the State of New-Jersey, and he cannot, therefore,
state the proportions in which the children and grand-children,
or other issue of George Obert, deceased, would have inherited,

1340 or how they would have succeeded, in case he had left estate

more than sufficient to pay his debts.
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This defendant had no connexion with the said Greorge
Obert, or any of his descendants, till long after the death of
the said George.

And this defendant in further answering, says that on the
twenty-cighth day of April, in the year of our Lord eighteen
hundred and twenty seven, he intermarried with Nancy, the
daughter of the said Peter Gt. Obert, one of the defendants in
the Bill of Complaint, that she bore to him six children, all of
whom are still surviving, that she departed this life "on the 1350
twenty-first day of August, in the yearof our Lord eighteen hun-
dred and thirty-nine, that this defendant resides with his afore-
said family of children, in the city of New-York, and that he
has resided there more than thirty years.

And this defendant further answers and says, that heis ut-
terly ignorant of any action of ejectment, brought by the com-
plainant against the said Mahlon Hammel, nor does he know
anything of the proceedings in the said action of ejectment, as
stated by the complainant, and he therefore leaves the same to
be proved by the complainant, as he may be enabled and as he 1360
may deem it expedient and beneficial.

And this defendant, in further answering, sayeth, that one
Peter Obert, son of Peter Obert, deceased, sometime in the
month of February, in the year of our Lord eighteen hundred
and thirty-nine, representing himself to be seized in his de-
mesne, as of fee, of and in all that tract or parcel of land and
premises situate, lying and being in the Township of North-
Brunswick, County of Middlesex, and State of New-Jersey—
beginning at a bunch of large running oaks and two small ma-
ples and a small white-oak, standing in the north-west corner 1370
of the field called the Stillwell Place, and being about five
chains on a north-west course from the old spring, east of where
the old house formerly stood, thence beginning at said running
oaks, maples and white-oak, a south course about twenty-five
chains, more or less, to Elisha N. Blew’sland ; but if the south
course should strike the field along the South River road, then
in that case an offset is to be made to the east so as to clear the
field wide enough for a road between said field and south line
to the said Blew’s land ; and thence east along said Blew’s line
about fifteen chains, to a stake standing on the west side of 1380
the road that leads from the brook to Richard Service’s barn ;
thence north along land of Peter G. Obert, to land of Richard
Service, and thence westwardly along said Service’s line to the
place of beginning ; containing about seventy acres, be the same
more or less, and representing that he had therein a sure, cer-
tain and indefeasable estate of inheritance, and being then in
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the actual possession of the same premises, did propose to seli
them to this defendant,
And this defendant listened to the overture of the said Pe-

390 ter Obert, and discovered on examination, that the said Peter
2 2

Obert had purchased the same premises, in fee, from one Lew-
is Selover, and that the said Lewis Selover had occupied the
said premises, had lived for a long time in the uninterrupted
possession and enjoyment of the same, as tenant, in fee ; had
built a house thereon, bad planted an orchard, erected fences,
and made thereon many other and valuable improvements ;
and this defendant further sayeth, that the treaty between the
said Peter Obert and himself, was soon brought to a conclu-
sion, so that the said Peter Obert, for a valuable consideration,

1400 actually and bona fide, paid by this defendant to the said Pe-

ter Obert, did, by deed bearing date on the twenty-sixth day
of February, in the year of our Lord eighteen hundred and
thirty-nine, grant, bargain, sell, alien, release, enfeoff, convey
and confirm unto this defendant, the same premises, in fee,
abutting, bounding and describing them as hereinbefore is set
forth.

And this defendant further sayeth, that the said land and
premises, so as aforesaid butted, bounded and described, are
part of the lands mentioned and set forth in the Bill of Com-

1410 plaint.

And this defendant further sayeth, that at the time when
he so as aforesaid, purchased the said lands and premises
from the said Peter Obert, he had no notice or knowledge of
the claim of Throckmorton Obert, the complainant, to the said
premises, or to any part of them ; nor had he any belief, or
even suspicion, of the same ; but perceiving and understand-
ing, as the truth most certainly is, that the same premises
were sold under the authority and by the order of the Orphans’
Court of the County of Middlesex, this defendant had every

1420 reason to believe, and did believe, that all the right, title and

interest of the said Geeorge Obert, deceased, at the time of his
death, passed to and vested in the purchaser, and from him by
sundry mesne conveyances, was transmitted to and vested in
the said Peter Obert, and from him, in like manner, to this de-
fendant. This defendant surely relied upon the public and ju-
dicial acts and proceedings of a court of competent jurisdic-
tion, and he trusts that his reliance was not and will not be in
vain,

And this defendant, on his oath, denies all knowledge of

1430 any fraud, covin, falsehood or concealment, either in the ac-

counts of the said Peter G. Obert, the Administrator of the
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said George Obert, deceased, or in the order of the Orphans’
Court of the County of Middlesex aforesaid, for the sale of

the real estate of the said George Obert ; and he has never

had reason to suspeot or believe, nor does he know, suspect or
believe, that there was any fraud, covin, falsehood or conceal-
ment, either in the said accounts of the said Administrator, or

in the said order of the Orphans’ Court aforesaid ; nor does he
know, suspect or believe that any fraud was committed, perpe-
trated or attempted in the sale of the real estate aforesaid, by 1440
the said Administrator, or'by any others.

And this defendant further sayeth, that Asher Bisset, Esq.,
Sheriff of the County of Middlesex, on the sixth day of May,
in the year of our Lord cighteen hundred and forty-three, at the
village of Washington, in the County of Middlesex, did expose
to sale, by way of public vendue and out-ery, all that certain
tract or parcel of land-situate, lying and being in the Town-
ship of North-Brunswick, County of Middlesex, and state of
New-Jersey—DBeginning at two dead pepperidge’s and a stone
heap, which was said to be the north-west corner of Dougher- 1450
ty’s tract of land, but now the corner of a lot taken up by
Henry Obert ; thence running north one chain to a stake for
a corner ; thence south eizhty-seven degrees, west forty-six
chains and thirty-eight links along John D. Van Liew’s land ;
thence north along the west end of said Van Liew’s land, ten
chains, more or less, to land belonging to David Freeman,
Aaron Hassard and others ; thence westerly along said land,
fifteen chains more or less, to a crotched pine-tree marked on
four sides, being the beginning corner of a tract of two hun-
dred and thirty-seven acres, returned to the Execators of Aza- 1460
riah Dunham on the second day of December, seventeen hun-
dred and ninety-nine, and recorded in Book 8. 11, page 398 ;
thence south four degrees, east eighty-three links ; thence south
eighty-seven degrees and forty-eight minutes, west along lands
belonging to David Freeman and Hassard and the widow Blew,
forty chains more or less, to the road leading from New-Bruns-
wick to Spotswood ; thence southwardly, as the road runs, twen-
ty-five chains, more or less, to a stake i Phillip Hooper’s field ;
thence north-easterly along the said Hooper’s land to the north-
east corner thereof, to a stake standing by the field of the said 1470
George Obert, deceased ; thence southwardly along said Hoop-
er’s land to a stake standing in the road leading to South
River ; thence eastwardly, as the road runs, to Standley’s land,
now belonging to Paul Obert ; thence northwardly along said
Paul Obert’s line, to the north-east corner thereof; thence
eastwardly along the said Obert’s and Stephen Dnnham’s land
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to a stake for a corner on the east side of Standley’s brook ;
thence north one chain and ninety-seven links, to Henry Obert’s
north corner ; thence along said Obert’s line, the several courses

1480 to the place of beginning ; containing about two-hundred acres,

be the same more or less ; under and by virtue of a decree of
the High Court of Chancery, founded upon a certain mortgage
executed and given by Peter G. Obert, one of the defendants
in this cause, to Ann Van Beuren. This defendant was inform-
ed, and so the truth was, that the said mortgage from the said
Peter G. Obert, and the aforesaid decrce of the High Court of
Chancery of the State of New-Jersey, comprehended and in-
cluded the whole of the lands and premises purchased by this
defendant from the said Peter Obert, son of Peter, so as afore-

1490 said in this answer above set forth.

This defendant therefore attended the said sale and did bid
for the same mortgaged premises, as he was necessarily com-
pelled to do in protection and defence of his title to the lands
and premises conveyed to him by the said Peter Obert, son of
Peter, as is above in this answer set forth. And this defend-
ant bidding for the same premises at the vendue aforesaid, the
price and sum of four hundred and ninety-five dollars, and no
person bidding more, the said lands and premises so as afore-
said described in the aforesaid mortgage to the said Ann Van

1500 Beuren, were knocked off and sold by the said sheriff, to this

defendant, for the said sum and price of four hundred and nine-
ty-five dollars, And this defendant further sayeth, that he did
actually and truly pay to the said Asher Bisset, Sheriff, as
aforesaid, the said sum of four hundred and ninety-five dollars,
50 bid by him for the said mortgaged premises, lands and ten-
ements ; and thereupon the said Asher Bisset, Isq., Sheriff, as
atoresaid, by deed bearing date the nineteenth day of May, in
the year of our Lord eighteen hundred and forty-three, in con-
sideration of the said sum of four hundred and ninety-five dol-

15101ars, paid by this defendant to him, the said Asher Bisset, Bsq.,

Sheriff as aforesaid, and in esecution of the power and author-
ity vested in him by virtue of a certain writ of sale to him di-
rected and delivered, founded on the said decree of the High
Court of Chancery of the State of New-Jersey, and in com=
pliance with the provisions and directions of the statute in such
case made and provided, did grant, bargain, sell and convey to
this defendant, in fee simple, the said mortgaged premises, with
their appurtenances and every part and parcel thereof.

And this defendant, in further answering, says that the

1520 lands, premises and tenements so sold and conveyed by the said

Asher Bisset, Tisq., Sheriff as aforesaid, to this defendant, in-
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clude all the premises set forth and mentioned in the complain-
ant’s Bill of Complaint. And this defendant claims the same
as his own property and estate, and justly and honestly e
chased and paid for as is above set forth.

And this defendant further sayeth, that he does not know
whether the said Nancy Obert conveyed or sold to the com-
plainant her share or interest, or any share or interest, in the
said lands and premises; or whether she did not convey or sell
the same ; nor does he know whether the .said Halsey Magie 1530
and Jane hig wife, conveyed or sold to the complainant their
share or interest, or the share or interest of either of them, or
any share or interest in the said lands and premises, or wheth-
er they did not convey the same. But this defendant strongly
insists that such sale and conveyance from the said Nancy
Obert, and from the said Halsey Magie and Jane his wife, if
any such there be, are, so far forth as they relate to this de-
fendant, absolutely void, illegal, and of none effect. Neither
the said Nancy Obert, nor the said Halsey Magie and Jane his
wife, have been in possession of the said premises, either con-1540
structively or actually, since the fourth day of June, which was
in the year of our Lord eighteen hundred and twenty-two ; but
the same premises have been possessed ever since that time by
divers and various persons, adversely to the said Nancy Obert,
and adversely to the said Halsey Magie and Jane his wife, and
claiming title adversely to the said Nancy Obert and to the
said Halsey Magie and Jane his wife, as this defendant has been
informed, and as he verily believes.

And this defendant further sayeth that the said Peter G.
Obert, one of the defendants in this cause, is now in the actual 1550
possession of the said premises, by the permission, and at the
will of him, this defendant. And this defendant denies alto-
gether the right and authority of the complainant to enquire
or interrogate him or his tenant, or any person, by his command
or permission, cutting down or carting away any wood, timber,
or underwood from off the said premises ; nevertheless, this
defendant, from high respect to this Honorable Court, is will-
ing to answer any of its interrogations, and does answer and
say, that neither he nor any other person, by his direction or
permission, have committed any waste, destruction or spoil, of 1560
any of the said premises, nor of the wood timber, underwood
or trees standing, being or growing ’rheleon He has put the
same premises in ’the care, custody and possession of the said
Peter G. Obert, with instructions and directions to use the
same in a prudent and provident style of good husbandry,
and for their improvement and cultivation ; and heis decided-
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Iy of opinion that a small piece of the wood-land, containing
about two acres, near the barn, on which alone some wood has
been cut, ought to be cleared. He thinks that safety from

1570 fire requires it to be done, and he is persuaded that good hus-

bandry for cultivation, requires the same thing. A very small
portion of the wood standing on the said two acres has been,
as this defendant has been informed, cut down before the com-
ing of the Writ of Injunction, which Writ this defendant prays
may be forthwith digsolved. 'This defendant ought to have the
sole right of judging how and in what manner he will use his
own property.

And this defendant further sayeth that it appears plainly
from the Bill of Complaint, that the complainant has not ex-

1580 hibited his Bill of Complaint, or claim of or for the said lands

and tenements within twenty years next after his title thereto
accrued, if he ever had any title, or within twenty years next
after cause of action accrued to him, if he hath or ever had
cause of action. This defendant then being an innocent pur-
chaser, for valuable consideration, and having no notice of such
dormant and concealed claim and demand, if such claim or de-
mand ever had real existence, has, beyond all controversy, a
Just and equitable right to plead thereto the statute of limita-
tions in bar, and he does therefore plead the same statute in

1590 bar, of the same claim and demand.

And this defendant denies that he is, or that he has ever
to his knowledge, been esteemed bankrupt or insolvent. He
has a clear income from unincumbered real estate, of more than
is required or sufficient for his family expenses and support,
and he is at a loss to understand how the complainant can jus-
tify o his own conscience his swearing to an allegation so false,
80 wanton, or so malignant,

And this defendant denies all unlawful combination and
confederacy wherewith in the Bill he stands charged ; without

1600 that, that there is any other matter or thing material or neces-

sary ior this defendant to make answer unto, and not herein and
hereby well and sufficiently answered unto, confessed and avoid-
ed, traversed or denied, is true to. the knowledge or belief of
this defendant. All which matters and things this defendant
Is ready to aver and maintain, and prove, as this Honorable
Court shall direct.

"And this defendant humbly prays to be hence dismissed,
with his reasonable costs and charges in that behalf most
wrongfully sustained.

CHARLES 8. SCOTT, Solicitor
for the Defendant, WILLIAM SIMPSON.
J. W. SCOTT, of Counsel.
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New-Jersmy, s8.  Be it remembered, that on this sixth day
f of July in the year of our Lord ons thousand eight hundred
s and forty-four, at the city of New-Brunswick, in the Couuty of
Middlesex, before me, John Van Dyke, Esq., one of the Mas-
ters of the High Court of Chancery of the State of New-Jersey,
personally appeared, William Simpson, the defendant named
and mentioned in the foregoing answer, and the said William
Simpson, defendant as aforesaid, maketh oath, and upon his 1620
oath sayeth, that the matters and things in the foregoing answer
set forth in manner and form as they are therein set forth, are
true, of his own knowledge, so far as they respect the actings
and doings ot him, this defendant, and so far as they respect
the actings and doings of others, he believes them to be true.
WILLIAM SIMPSON.

Subscribed and sworn this 6th day of July, A. D. 1844, be-
fore me, JOHN VAN DYKE, M. C.

S 1630

(Schedule A, Referred to in the Answer of Peter G. Obert.)

;‘ The account of Peter Obert, Administrator of George
} Obert, late of the County of Middlesex, deceased, as well of
and for such and so much of the goods and chattels of said de-
ceased, as have come to his hands to be administered, as for
[ and concerning his payments and disbursements out of the

same :—
THIS ACCOUNTANT CHARGETH HIMSELF
? 1821. DR.
March 24, To amount of Inventory exhibited, $194 99
To cash received from sales of real es-
tate at Washington, 980 00
To cash received of Samuel Willet, note 39 00
Fouts “  onsundry small notes, 15 00
Pt “ ¢ Jot of land, 33 acres,
1) sold to Paul Obert, 73 00
1822.
July 22. To cash received, Mrs. White’s note, 369 84

Balance due this accountant, 1,131 95

$2,803 78
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PER CONTRA, HE PRAYS ALLOWANCE

No. CR.
L. By ¢’h p’d Jeremiah Rappleyea, appraiser, §1 50
200 4820 Jonathan Booream, coffin, &c., 18 00
3. March. ¢ ¢ 'Thos. Walker, dl{wmﬂr grayve, 1 00
1660 4. 1821, ¢ “ ‘Wm. Myer, advertising, 1:25
5. March. ¢ “ Surogate proving inventory, 15
6. Frrale % Jetters of Adm’n, 3 00
o i S “ < Robt. Watt, crying vendue 2 00
8. April 27. “ ¢« TElishaN. Bluv appraiser, & 2 00
% “ ¢« ¢ John Griffith, tax 161
10. May. S S NEm Y Higar, Esq., costs, 1 60
11. £ “ ¢«  Wm. P. Deare, searcher, &ec. 75
12. £ “ ¢« Banyl L. Southard, Esq., services, 2 00
18, el “ “  Wm. Hyer, costs in Chancery,

1670 Obert ws. Obert, and others, 7 60
14. June. “ “  Burrogate, rule, &c. 9 70
om o ¢ ¢« Henry Hoagland, constable, 14 16
A6t ¢« ¢« John Heard, ackg’t, 50
17.  July. “ <«  TRobt. Watt, account, 75
180wk «“ ¢ Stephen Dunham, account, 50
19, Augusts et s &t SR O bert, do. 187
20. September. ¢“ “  Jonas Hagar, L o
21. October. “ “ Wm. P, Deare, fee, 5 00
22, g “ <« John Burrows, b’d & m’tg’e, 1000 00

168023. December. “ “  Commissioners set-off dower, 24 00

1822,
25. January. “ “  Sam’l Combs, 13 25
26. « “ ¢« John Griffiths, costs, &c., 125
27. § R Wm P Dearu,t K nvdep inchan. 1 50
28. #é §Gpye “  witness fees, &c. 1 50
201 o “ ¢ Andrew Accor, do. 4 50
30. February. “ “ John Griffith, execution, 5 00
31. March. “ “ Josiah Davis, Esq., affidavit, &c. 36
32. & ¢ ¢« Surrogate, order for sale, &e. 2 25

1690 33. “ “ ¢« D.C. Thompson, 50
34. May. ¢« ¢« P.P. Messeroll, on execution, 9 20
35. o “ ¢ J. Connet, witness fees, 50
36.  July. “ ¢« W.P. Deare,n’te to L. Dunh’m, 21 49
37. £ §6 8 Josiah Davu, witness, 50
38. 11 «© 13 113 13 note 1 08
39. £ ¢ ¢« Henry Hoagland, execution, 5 44
40. % “ ¢«  David Smith, account, 20 00

$1,192 86
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No. 1822. By ¢’h p’d amount brought forward, $1,192 86
0

41. July. ¢“ % N./DBooream, Esq., depositions, ‘2 00
42, N ¢« «  Josiah Davis, Esq., costs, 5 221700
43. i ¢ ¢ John Griffith, execut’n & costs, 16 24
44, August. “ ¢ Jer. Rappleyea, witness fees, 2 00
45. £ ¢ ¢« John Griffith, serving subpeenas, 3 50
46. 2 ¢ ¢ Henry Hoagland, costs, 2 37
47. September. “ ¢ Peter Brewer, witness fees, 6 50
48. £ ¢ ¢« Abm. Accor & wife, do. 7 00
49. £ gt N iBurmany do. 2 00
50. October. ¢ ¢ Henry Obert, do. 2 00
)1 i€ ¢« Andrew Accor, do. L50
52. & ¢ ¢ Surrogate, division of dower, 6 601710
53. 5 ¢« ¢ Peter Brewer, witness fees, 1 48
54, November. “ ¢ Ralph Van Arsdalen, account, 4 75
55. December. ¢ ¢ Elisha N. Blew, witness, 6 50
55 1-2 ¢ £ A A ceor, do. 2 00
56 £ ¢ ¢ Jonathan Booream, coffin, &e. 10 25
57 £ ¢ ¢« Daniel C. Sparling, witness, 3 00
1824.
58. January. ¢ Robt. Boggs, Esq., fee, 5 00
59. Jume. ¢ ¢ Vincent Barkelew, due-bill, 16 31

60. September. ¢ ¢ Mary Obert, witness, 501720

61. October. “ ¢ John Clayton, do. 2 00
62. E ¢ <« John D. Service, due-bill, 3 06
1825.
63. January.. ¢ @ ¢ do. do. services, &c. 195
64. March. “ ¢ Richard Service, - do. 6 00
65. & « ¢ JohnClayton, witness, 2 00
66. < i Alex’r Laird, .. do. 2 00
67. & « ¢« Samuel Willet, judgm’t & costs, 4 48
68. £ “. « N, Booream, Ksq., costs, 5 64
69. H «, < J. W. Scott, Esq., note, 10 001730
70. 4 « «  TRobt. Down’s note, 73
1823.
71. January. ¢ ¢ John Griffith, witness, 1 00
72. o « ¢«  Henry Perrine, expenses, 1 37
73. September. ¢ ¢ Jacob J. Bergen, account, 50
74. o ¢« « Wm.P. Deare, services, 6 00
75. December. ¢ ¢  Thos. F. Sergeant, Judgm’t, &. 19 00
76. X7 « ¢«  James Connet, account, 43
1825,
77. April 16, ¢ ¢  'Wm. Herbert, 251740
$1,371 87

i
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No. 1825. By c’h p’d amount brought forward, $1,371 87
78. April 16. ¢ “ Elisha N. Blew, 75
79 & ¢ ¢« (. L. Hardenbergh, costs, &c. 131 00
By three certain notes payable to this ac-
countant, principal and interest, viz :

No. 1, $230 80

No. 2, 49 42

1750 No. 3, 555 00
835 22
80. By sundry sums paid witnesses, &c. 70 50
81. By do. do. do. 21 50

By goods levied on and sold by Henry
Hoagland, constable, on several ex-

1821, ecutions, 160590
82. June. Byc’hp’d Alletta Blew’s account, 2 00
83. 44 ¢ ¢ Nicholas Booream, Sr., 13 93
i ¢ ¢  Abm. Van Arsdalen, tax.
1760 (& € ¢ at the office for auditing and
stating account and Court fees, 10 00
By commissions on $1,671 83, at 7
per cent., 117 02
By 1000 rails, sold to Whitehead and
lost, he being insolvent, 60 00
$2,803 78

Peter Obert, Administrator, &c., of George Obert, de-
ceased, being duly sworn according to law, did depose and say
1770 that the within account is in all things just and true, both as
to the charge and discharge thereof, to the best of this de-
ponent’s memory and belief. PETER OBERT.
Sworn at New-Brunswick, June 17, 1825, before me,
JOHN HEARD, Surrogate.
I have audited and stated the within account, and do report

it for allowance. JOHN HEARD, Surrogate.
Peter Obert, Administ’r,
&ec., of On settlement of Account.
Greorge Obert, deceased.

1780  The Surrogate having reported the account of said Admin-
istrator for settlement and allowance, and due proof having
been made of advertising according to law, and no exceptions
made thereto, and there appearing a balance due said Admin-
istrator of one thousand one hundred and thirty-one dollars
and ninety-five cents—
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The Court do order and decree that the same be allowed
and confirmed in all things as reported.
Confirmed by the Court, June Term, 1825,
R. WCHESNEY,
THOS. HANCE, Judges. 1790
NICH. BOOREAM, Sr.
List of creditors, with the sums due them respectively :

F. B. Smith, $4 25
James Morgan, on note, U525
do. do. interest on note,

Estate of Alche Van Arsdalen,

The common and usual replication was filed on the 29th of
January, 1846.

1800
The following depositions were taken on the part of the Com-
plainant : {
Between Throckmorton Obert,
: :
R In Chancery of New-Jersey.

~ Peter G. Obert, William Simpson |

and others, Defendants. J

Examinations and depositions in the above stated cause, ta~
ken before me, John 8. Blauvelt, one of the Masters and Ex-
aminers of the High Court of Chancery of the State of New-
Jersey, at my office in the city of New-Brunswick, in the 1810
County of Middlesex, this twenty-ninth day of February, in
the year of our Lord one thousand eight hundred and forty-
eight, in the presence of Henry V. Speer, Esq., Solicitor of the
complainant, and Joseph W. Scott, lsq., of Counsel with the
defendants, and Charles S. Scott, Solicitor of the defendants,
upon due notice admitted by the parties.

J. 8. BLAUVELT, Ex.

New-JERSEY, 83, Alexander H. Obert, a witness prodnced
and examined on the part of the complainant, being first duly
sworn according to law, to testify the truth, the whole truth, 1820
and nothing but the truth in the above stated cause, on his
oath says: I reside in the city of New-York, I am acquainted
with complainant, Peter G. Obert and William Simpson, I am
a son of Peter G. Obert and a brother-in-law of William Simp-~
son. I am thirty-seven years of age ; I know the farm in
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the Township of North-Brunswick, on which Peter G. Obert
now resides ; I understood that this farm was once owned by
CGeorge Obert, my grandfather. *This farm was conveyed to
me by Peter G. Obert.* This between * * objected to by de-

1830 fendant’s counsel.

The property described in paper marked Exhibit A, on the
part of the complainant, is the property conveyed to me by
Peter G. Obert. The conveyance was made about the date of
the deed, the twenty-seventh day of November eighteen hun-
dred and thirty-eight. I was present at the acknowledgement
of the deed. That was not the time of the delivery. It had
not been recorded yet. It was delivered to me sometime after
the acknowledgement ; I do not recollect the time, but think
it was not under two months after the acknowledgement. Peter

1840 G.. Obert took the deed to the Clerk’s office to be recorded ; at

the time I resided in the city of New-York. To the question,
did your father send for you to come from New-York upon the
occasion when the deed was executed ? the witness says :—He
called on me himself, and asked me to come up to New-Bruns-
wick and have the deed acknowledged. T did not know the
deed had then been executed ; I believe that, when my father
called upon me in New-York, was not the first time that he
conversed with me about the deed, but I do not recollect ; in
consequence of my father calling upon me I came to New-

1850 Brunswick. William Simpson, my brother-in-law, came with .

me. When we came to New-Brunswick the deeds were ac-
knowledged. I understood that my father had called upon
Simpson and requested him to come with me ; I understood so
from Simpson and my father, I believe. There was one deed
to Mr. Simpson, as T understood ; I think I saw it, and both of the
dezads were acknowledged at the same time. The deed to Simp-
son was for a house and lot in New-Brunswick ; I don’t recol-
lect that the deed to me was ever delivered to me, that is, that
I had it in my own possession ; I presume that Simpson knew

1860 that this deed had been made to me—I can’t be certain. Mr.

Simpson and I were present at the same time before the judge
who took the acknowledgement of the deeds. I came to live
in the same house on the farm with Peter G. Obert ; he kept
his things in a place where I kept some of mine. This deed
was in the same place, and it was in no other way delivered to
me than this. It was in a bureau ; I dont recollect that I
had any papers of any consequence in the same draw where
the deed was ; it is so long ago that I can’t recollect. I think
it was nearly a year after the acknowledgment of the deed that

J
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me that my father had collected, and that was the considera-
tion money of the deed ; I was to let him have the property
back after he had paid me this money ; that is, if he wished it. I
staid on the farm, at this time, one winter season ; I left then,
and came back some time after—a year or a little over, and re-
mained on the farm a little over two years. I claimed the
property as mine when I was on it. I was not married when
I was on the farm the first time, but was married when I went
there the second time. The amount that my father owed ‘me
was four or five hundred dollars, that he had collected for me, 1880
as I understood from him, but I do not know the exact amount.
To the question, what did Simpson pay for the house and lot
in New-Brunswick, which was conveyed to him ? the witness
says: L donot know (to this last question and answer the de-
fendants object) ; I saw no monies paid or any securities given
by Simpson to Peter, G. Obert, nor did I hear of any, eitherat
the execution or acknowledgement of the deeds. I don’t know
when Simpson’s deed was delivered to him. The deeds were
both left in the office to be recorded. I don’t know what be~'
came of Simpson’s deed afterwards ; the deeds were acknow-1890
ledged either before I'ord or Booreany, I think, but I don’t re-
member which ; they were acknowledged at the office near the
old. Court. House. When the deeds were left in the office to
be recorded, my father, Simpson and myself were present ; we
went there for the purpose of leaving the deeds to be recorded.
I don’t recollect that the deed to me, after it was acknowledg-
ed, was put into my hands. At the time the conveyance was
made to me I knew that the title to the farm was in dispute ;
Throckmorton Obert, the complainant, claimed title in the
farm, as against my father. He claimed a certain share ; 11900
did know at the time of the deed that complainant had brought
a suit to recover his share, I don’t know that I can explain
exactly how complainant claimed. He had brought an eject-
‘ment suit against the place ; it seems that he wanted tore~
cover a share as one of the heirs of his father. At the time
of making the deceds to Simpson and me, I believe that
Simpson knew that complainant claimed a title in this farm ;
I think that Simpson also knew then that complainant
had brought a suit to recover a share of the farm. I heard of
this claim of complainant first when I returned from sea, in 1910
the year eighteen hundred and thirty-eight. I learned it from
my father first, at New-Bedford, where Larrived. ' Thave heard
‘William Simpson speak of complainant’s claiming a share in
this farm, and that he had brought a suit to recover it. = After
I had landed at New-Bedford, I went to New-York city, and I
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saw William Simpson there. He at that time spoke of this
suit and claim of the complainant. This was previous to the
execution of the deeds of whichI have been speaking ; I heard
him speak of thissuit and claim to my sister ; I have heard

1920 him speak of it at other times. I lived one season with Simp~

son, and heard him speak of complainant’s elaim several times.
This was the season afier I returned from sea ; I returned the
last of August or the first of September, and I heard him speak
of complainant’s claim the following summer. I went to
Simpson’s in February or March following my return ; and I
think I also heard Simpson speak of complainant’s claim in
February or March following my return from sea, during
my second residence with him ; when I went to reside with
Simpson I went from the foot of Fulton-street, where I board-

1930ed ; I had lived with him before ; in the same Fall I returned

from sea I stopped with Simpson until I got a situation down
town. At the times I have been speaking of, Simpson lived
in the upper part of the city of New-York ; during the Fall
that I lived with Simpson, I heard him speak of complainant’s
claim and suit aforesaid. In the years 1838 and 1839, while
I resided with Simpson, my father was in the habit of visiting
there ; sometimes my father and Simpson conversed about my
father’s affairs ; I think this claim and suit of complainant was
mentioned in their conversations, but I am not certain ; I don’t

1940 recollect that I have heard Simpson speak of this claim and suit

to any other person than my sister ; he has talked with me about
them ; at the time of the making of the deeds to Simpson and
myself my father spoke of his having trouble ; I don’t remember
what it was, whether it concerned complainant’s said suit or-what
it was, I don’t remember ; I dont know that he did, at that time,
say anything in reference to a suit or claim of Henry Rich-
mond ; I have heard him speak of Henry Richmond’s claim at
other times. To the question, how soon after these deeds were
made did you hear your father speak of Henry Richmond’s

1950 claim ? witness says: I don’t know, I don’t recollect what he

1960 mony. I have heard my father speak of a lot which he had

said about Richmond’s claim, it was something about some lots,
I believe.

My father said that he believed that they were going to put
him in jail ; this was after the conveyances, I think ; I under-
stood that William Simpson knew and understood all about com-
plainant’s claim and suit about the farm ; I understood so from
hearing the conversations several times ; I mean Simpson’s con~
versations with my sister and myself ; these are the conversa=
tions to which I have alluded in the previous part of my testi=
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sold to Lewis Selover; he said he had sold it and was obliged
to take it back, or something of that kind ; I can’t say when
this was, but I think it was soon after I returned from sea.
The witness being cross examined on the part of the de-
fendants says :—My grandfather died when T was very young,
I think ten or eleven years old ; I don’t remember of seeing
him ; Tdon’t know that I was ever on the farm in his life-time :
I don’t know that the property conveyed to William Simpson
by my father, ever belonged to my grandfather, nor do I know
that it was claimed by any person, as having belonged to my 1970
grandfather. The house and lot conveyed to Simpson, is situ-
ated in the city of New-Brunswick ; the deed made by my
father to me for the farm, was left in the Clerk’s office ; I did
not get it out of the office ; I paid some person in the
office for recording said deed ; I have never held the deed
in my possession since, eatirely ; I may have had it in my
handssince ; I don’t recollect when I have seen it since ; when
I lived on the farm I saw it ; T do not know where it is;
I don’t remember that I saw it open, I don’t recollect of
reading it after it was recorded ; I may have read it, but 11980
don’t remember that I did read it after it was recorded ; I heard
it read before it was recorded ; don’t know that I read it. My
sister is dead ; died a number of years since, I can’t recollect
how many ; she has not heen dead ten years; she died some
time in the Fall of the last season that I resided with Simp-
son, neither very early or very late ; it was after the convey-
ance was made to me ; Simpson and his wife, my sister, had
various conversations about the law-suit, who would lose and
who would gain it, but I dor’t recolleet particularly, what they
said ; Simpson and I have spoken together about the com-1990
plainant’s suit for the land, distinct from his wife. To the ques-
tion, can you remember any one of the remarks Simpson made ?
witness says : I don’t know that I.can ; my conversations with,
Simpson were had on his premises in New-York, they were had
when I resided there—it was both before and after the convey-
ances were made ; I can’t remember any one single remark he
made ; I am not positive that Simpson spoke to me of com-
plainant’s said claim and suit before said conveyances were
made, but think it was before. I am positive that I heard him
speak to my sister about said complainant’s claim and suit, be- 2000
fore the said conveyances were made. I have no interest in
this controversy. 1am to receive no recompense from com-
plainant to my knowledge ; there is no agreement between us
to that effect. I live in Thirty-Seventh-street, New-York,
near the Eleventh-avenue—no number on the house, I thinkI
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have not seen my father, before to-day, for more than two
years ; I don’t think it is over five years,

Being again examined in chief, says, my father first pro-
posed the conveyance of the farm to me ; I had asked him to

2010 pay my claim previous to this ; my father told me he had col-

lected four or five hundred dollars for me.

Being again cross-examined, says, the claims that my father
had collected for me were some little notes I had standing out
when I went to sea, a,nd which I had authorized him to collect
for me.

ALEX'R H. OBERT.

Sworn and subscribed before me, this 29th day of February,
1848.
J. 8. BLAUVELT, Ex.

The foregoing testimony of Alexander H. Obert excepted
by the defendants, for that the witness is incompetent and the
testimony unlawful.

J. 8. BLAUVELT, Ex. &ec.

New-JERSEY, 8s. Asher Bisset, a witness produced and ex~
amined on the part of the complainant, being first duly sworn
according to law, to testify the truth, the whole truth, and
nothing but the truth, in the above stated cause, on his oath,
says: I was Sheriff of the county of Middlesex, in the year
eighteen hundred and forty-three ; I received a writ of Habere

2030 Facias Possessionem, in March of that year, in the suit of John

Doe upon the demise of Throckmorton Obert against George
Hammel. Upon that writ I gave Throckmorton Obert pos-
session of a certain proportion of the farm, according to the
command of the writ. Peter G. Obert was not present at the
time.

Being cross-examined on the part of the defendants, says :
he did not measure off the proportion or ascertain any one field.
‘We went in the lane leading up to the house, and through a
part, of the woods, but did not go up to the house. = 'We went

2040 0n the premises, through the woods first, and then through the

lane and then on the cleared premises, but did not'go to the
house. I gave complainant possession of an undivided part of
the premises, but no particular part.

ASHER BISSET.

Sworn and subscribed this 29th day of Iebmary, A D.
1848, before me.

J. 8. BLAUVELT, Ex. &c.

|
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e :
New-JErsey ss.  Peter Obert, 4 witness produced and ex-
amined on the part of the complainant, being first duly sworn

according to law, to testify. the truth, the whole truth, and 2050

nothing but the truth in the above named cause, on his oath,
says : I am acquainted with Peter G. Obert, one of the de-
fendants in this suit, and have known him ever since I can
remember ; I am in my seventieth year ; Ilive now about one
mile from him ; I was the owner of a lot of land that Lewis
Selover had purchased of Peter G. Obert ; T was security for
Lewis Selover, and he assigned over to me said lot. I was se-
curity to Peter Gr. Obert for some two hundred dollars of the
purchase money. The lot of which T speak, is a lot of land

mentioned in the answer of Peter G. Obert, as the lot sold 02060

Lewis Selover. I never saw the land run, but as nearas I
know, this is the land ; Ilet Lewis do just as he had a mind
to with the land. Peter G. Obert wanted his money ; I had
had some bad luck, and could not pay, and I then deeded it to
Peter G. Obert or William Simpson, I think to Peter G. Obert,
Nothing was paid to me for the lot, either by Peter G. Obert
or William Simpson ; I think I conveyed the lot four years
ago, a little more or a little less ; 1t may be longer, five or six
years, may be ; I only made one conveyance of the lot ; T don’t

recollect how much Lewis Seclover paid on the lot when he 2070

bought it, but I was security for two hundred dollars ; it was
mortgaged, when the property came into my hands, for four
hundred dollars ; the mortgage was given by Lewis Selover
either to Peter G. Obert or William Simpson, I don’t know
which ; I proposed conveying the land back, and

d talked to Pe-
ter G. Obert about it. He agreed to take the conveyance of
the lot in payment of what I was security for ; he wanted tl
money and I could not pay it. Mr. Ford wrote the deed
and took the acknowledgment ; several were present at the
time ; Peter G. Obert was there, Richard Service was
and several others ; the deed was eitherleft in Mr. Ford’s hands
or given to Mr. Peter G. Obert, I don’t recollect which ; Wil-
liam Simpson was not there, I don’t recollect seeing him. The
deed was ackncwledged in the office near the old Court House ;
I paid nothing ; Peter G. Obert, I think, paid for recording
the deed. The agreement between Peter G. Obert and my-
self was, that I was to be at no expense in deeding the prop-
erty back. I expect Peter G. Obert paid for writing the deed
and for the acknowledgment ; I paid nothing ; I never saw

the mortgage. 2090

Being cross-examined on the part of the defendants, says :
Part of the lands Lewis Selover had, was called the Stillwell
G

here, 2080
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Place ; it may be that the Stillwell Place took in all and more ;
I don’t think the Stillwell Place was as large as the lands Se-
lover had ; I can’t tell rightly at what time these lands were
conveyed by Peter G. Obert to Lewis Selover ; it may be six,
seven or eight years ago—it may be a little more ora little less. I
was bound with Lewis Selover to Peter (&. Obert, for a part of
the purchase money, I think by bond ; when I conveyed the land

2100 I received back the bond. What I meant by receiving noth-

ing is that I received nomoney. Upon looking at the deed now
shown me, marked Exhibit No. 1, on the part of the defendants,
it appears that I conveyed the said lands to William Simpson
about nine years ago. I did not convey said lands to Peter G.
Obert.

Before this conveyance was made 1 had no treaty or con-
versation with William Simpson, in any way, about conveying
the lands to him'; there was not, as I remember, a young man
or young woman who came to me from Mr. Simpson with

2110 a message from him in relation to the conveyance of this land

to him ; I can’t remember that Peter G. Obert paid for record~
ing, writing and acknowledgment of the deed ; I don’t know
who paid for it, I did not. Lewis Selover occupied these lands ;
I can’t say how long—perhaps as much as four or five years,
more or less. He put up a little house on the lands ; it was
an old school-house, which he bought and moved upon the
lands ; it may have been twenty feet square ; he put no orchard
on the lands, as I know of.

Lewis Selover failed, and was sold part out by the consta-

2120 bles ; he has been gone away six or seven years ago ; the last

T heard of him he lived in Monmouth County ; it is better than
a year since I heard of him.

Being again examined in chief, the witness says: When I
deeded the lot back I got my bond ; it was given to me by
Peter G. Obert ; I never had any acquaintance with Mr. Simp-
son, I don’t recollect of seeing him but once, twenty or thirty
years ago, at Peter G. Obert’s ; I never had any dealing or
communication with him, except when I saw him as above
stated, when we talked a little. The whole of the business
about conveying the land back, was transacted between me and

Peter G. Obert.
PETER OBERT.

Sworn and subscribed before me, this 29th day of Febru-
ary, 1848.

J. 8. BLAUVELT, Ex.
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New-JErsEy, ss.  Ursula Obert, a witness produced and
examined on the part of the complainant, being first duly
sworn according to law, to testify the truth, the whole truth,
and nothing but the truth, in the above named cause, on her
oath says: I am the wife of Peter Obert, the last witness ; 12140
heard my husband ask Peter G. Obert to take the land that
Peter G. Obert had conveyed to Selover back ; my husband
at the time held it ; this was before we conveyed it. My hus-
band asked Peter . Obert to take the land back, I expect be-
cause he did not feel able to pay for it, that is, that he was not
able to pay the money he was security for, to Peter G. Obert,
for Lewis Selover ; Peter G. Obert agreed to take the land
back. Nothing was paid to my husbard that I know of.—
‘When we executed the deed, Judge Ford, my husband, Rich-
ard Service and I were present ; I recollect of no one else ; don’t 2150
know who paid for the drawing and acknowledgment of the
deed ; William Simpson was not there; I never saw him.—
Peter G. Obert had talked to my husband of wanting money ;
my husband told him he could not pay it and he had better
take the land back. I never heard Peter G. Obert propose to
my husband to take the property back, but my husband ask-
ed Peter (. Obert to take it back.

URSULA OBERT.

Sworn and subscribed this 29th day of February, A. D.
1848, before me. 2160
J. 8. BLAUVELT, Ex.

The further examination of witnesses is adjourned till to-
morrow morning at ten o’clock, at the same place.

J. 8. BLAUVELT, Ex.

March 1st, A. D. 1848. Parties met pursuant to adjourn-
ment, at my office, present, H. V. Speer, Solicitor of Com-~
plainant ; Charles S. Scott, Solicitor, and Joseph W. Scott, of
Counsel, with the Defendants.

J. 8. BLAUVELT, Ex.

The defendants except to the several Exhibits offered by 2170
the complainant, marked C, D and I, and say that the mat-
ters and things in said Exhibits contained, are not lawfully in
evidence. This exception is not to the manner or form of the
certificates or exemplifications, but to the matters and things
contained in said Exhibits. :
J. 8. BLAUVELT, Ex.
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New-JERSEY, s8.  Jane H. Magie, a witness produced and
examined on the part of the complainant, being first duly
sworn according to law, to testify the truth, the whole truth,

2180 and nothing but the truth, in the above named cause, on her
oath says: I reside at Jersey City, and am a sister of the com-
plainant in this suit ; I have no other brother living ; I have
two sisters—Ann, sometimes called Nancy, and Susan ; my
father was John Obert ; I married Daniel Halsey Magie ; sis-
ter Ann married Samuel ’\Iwie and Susan married Stephen
Verity ; I had a brother George who has been dead nine or ten
years ; he left no children. My husband and I conveyed my
1-io<ht and interest in the farm, that came from my grandfath-

, Greorge Obert, to my bmther the complamant by deed,
now pmduced and marked Exhibit F , on the part of the com-

2190 plainant ; my husband and I executed this deed ; the signa-
tures to it are in our proper hand-writing.

Jesse Conklin married my aunt, Nancy Obert, a sister of
Peter G. Obert, and resides in the Uty of New-York ; T was
present when this deed, Exhibit F, was witnessed by Jesse
Conklin, and his name cribed thereto as a witness 1s in his
proper hand-writing.

I was present. when the deed marked Exhibit G, on the
]»a‘;"; of rw 0011‘.’,1411.4112 was executed by Jesse Conklin and

; the signature of the name of Daniel

bed thereto as a witn , i8 in the proper

Daniel Halsey Magie ; T saw him sub-

a witness to said deed.

Ann, or Nancy and her husband, Samuel Magie, and Susan
and her husband, Stephen Verity, are all living.

itness being cross-examined on the p'u't of the de-
fendants, says: The children of my father, John Obert, in
their order of age, were Greorge, Throckmorton, Nancy, Susan
and myself ; I will be thirty-five years of age on the third day
of this present month, March ; at the time my husband and
I exccuted the deed, Exhibit F, we lived in Spring-street,

2210 New-York ; I know the lands and premises we conveyed by
the deed, Jixhibit I ; I saw them before I conveyed them ; it

" may be four or five years before we conveyed them ; I never
lived on the premises, and donot remember living in the neigh-
boed ; at the first of my remembrance, I lived at Shrewsbury ;
I was then about eight years old ; T lived there until I wasin
my nineteenth year ; from there I moved to New-York. When
I married I think I was in my twenty-fifth year ; I was mar-
ried in Spring-street, New-York ; I ‘was not married in my
father’s life-time ; it Was an infant when my father died, and
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1 was then, as I have understood, a year or two old. My moth- 2220
er is not living, and was not living at the time of my marriage.
At the time of the executton of the deed, Exhibit I, my broth-
erlived where he does now, about two miles from Spotswood, in
the County of Middlesex, in this State ; Jesse Conklin lives in
Hudson-street, New-York ; he was formerly in the grocery bu-
siness, but has retired from business. My husband follows the
business of book- -keeping, and is in the employ of Persse &
Brooks, New-York.

The last time that T was on the farm, I went there with
my cousin Mary Obert, who had an err rand there ; ; my uncle, 2230
Peter (. Obert, lived there then ; this was four or five years
ago now, I should think ; the only times when I have seen the
farm has been upon occasional visits I have made to my aunt
Huldah, who lives in the neighborhood ; upon these visits I
have gone to the farm ; these occasional visits were after T
moved to New-York ; the first of these visits I can’t say how
long ago it was. I never made any examination of the farm
to know in what situation and condition it was in ; my aunt
Huldah is the widow of Paul Obert. Wereceived for the con-
sideration of onr deed fifty dollars, and I think Jesse Conklin 2240
received four hundred dollars, although I saw no money paid
to him.

JANE H. MAGIE

Sworn and subscribed this 1st day of March, A. D. 1848,
before me.

J.

. BLAUVELT, Ex.

The defendants except to the whole of the testimony of
Jane H. Magie, both as to the competency of the witness and
the legality of her testimony.

J. 8. BLAUVELT, Ex.

The defendants also except to the two deeds, marked Ex- 2250
hibit I' and G, on the part of the complainant, as being in-
competent and unlawful evidence.

J. 8. BLAUVELT, Ex

New-JrrsEY, ss. Richard Service, a witness produced and
examined on the part of the complainant, being first duly sworn
according tolaw, to testify the truth, the whole truth, and noth-
ing but the txuth in the above named cause, on his oath 18
amin mys slxtv-four[:h year ; Ireside in North-Brunswick ; I knew
old Gearge Obert fifty years ; he died upwards of twenty years
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2260 ago ; previous to his death I had known him ever since I can
remember ; I lived close by him, about a mile and a quarter
off. I was intimately acquainted with him ; he used to come
to my house almost every day. He left six children, Peter,
Panl, John and George, Nancy and Polly ; George Obert mar-
ried more than once ; his first wife was a Stillwell, his second
wife was Charlotte Brewer ; he had one child by his second wife,
George ; at the death of old George Obert, his son Gcorwc
could not have been more than one or two years of age. The
old man married Charlotte Brewer, I think, about two years :

2270 before his death, T am not certain about the time ; Paul, John
and Polly Obert are dead ; John and Polly died in the old
man’s life-time ; Polly left no children, I don’t know that she
was ever married.  John left five children ; George, Throck-
morton, the complainant, Nancy, Susan and Jane ; George is |
dead, died good many years since—fourteen or fifteen years ;
he was never married.  Susan married Stephen Verity ; don’ t
know who the other girls married. Throckmorton Obert, I
should think, is over forty years of age, not much over ; I was
not present at any time when it was pmpmod bﬂtwoeu Peter

2280 Obert and Peter (. Obert, to convey the Selover lot back ; T was
once in the Clerk’s office of Middlesex, when Peter Obert and Pe-
ter Gr. Obert were there but did not know what their business was
when I saw them there ; Judge Ford, I think was there. The
two Obert’s were talking towethu I pmd no attention to what
they were talking of ; Ldid my errand and walked out ; this
must be eight or ten years ago ; it was in the old clerk’s office.
# Afterwards Peter Obert told me that he had been transfer-
ring the Selover lot back to Peter G. Obert ; this was on the

same day that I saw the Obert’s in the Clerk’s office.*

2290  This last between * * excepted to by défendants.

Old George Obert owned a farm in his life-time ; he was
the g randfather of complainant ; thisfarm lays on the Spots-
wood road, joins my land on two sides and the Washington
road. The paper now shown me and marked Exhibit H, on
the part of the complainant, is a description of the lands
of which old George Obert died seized, and some other lots be-
longing to Peter G. Obert, one of the defendants ; this descrip-
tion includes a thirty-five-acre lot which Peter G. Obert
bought of Henry Obert. Upon a re-examination of the des-

2300 cription, the thirty-five-acre lot is not included in the descrip-

tion ; the thirty-five-acre lot lays to the east ; there is a lot

of cighteen or twenty acres included in the description, which

Peter G. Obert bought of Sheriff Van Arsdalen ; this lays on

the north-west corner of the farm ; I am not certain whether
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Peter G. Obert bought this lot from Sheriff Van Arsdalen or

his son, Schureman Van Arsdalen ; I am not much acquaint-

ed with this part of the woods. “here is also a lot within the
deseription, of fourteen or fifteen acres, called the Thomas lot ;

of which George Obert, the elder, did not die seized ; this lays

oa the north. There is another lot included in the description, 2310
called the Freeman lot, of which George Obert, the elder, did

not die seized ; of all the residue of the property, included in

this description, old Greorge Obert died seized.

Henry Obert owned a thirty-five-acre lot adjoining old
George Obert’s farm, and he owned no other land adjoining
said farm. Peter G. Obert sold this thirty-five-acre lot,
and also a part of the farm ; in all, about seventy acres, to
Lewis Selover. I am pretty well acquainted with all the lands
adjoining old George Obert’s farm ; I have worked all over the
farm, and best acquainted on the east side and on the west 2320
side ; on the north side I donot know so much about the lines.
I should say that the farm of which George Obert died seized,
contained about two hundred acres ; I have been over it frequent-
ly ; cut a great deal of wood on it. At the time of old George
Obert’s death it was pretty well wooded ; there was white-oak,
black-oak, red-oak and pine wood on the farm then ; at his
death it was worth three thousand dollars ; it would now bring
four thousand dollars ; the land has risen in price and value.—
There is a better house and barn on the farm now than at
Greorge Obert’s death ; since old George Obert’s death there 2330
has been considerable wood and timber cut off ; if the farm were
in the same condition now that it was in at old George Obert’s
death, it would be worth as much now as then ; I think the
improvements that have been put upon the land have made it
a little more valuable than it was at old George Obert’s death
—say two or three hundred dollars. The quantity of wood
that has been cut off since George Obert’s death is equal in
value to all the improvements that have since been put on the
farm ; I don’t know that it is more ; I do not know how much
wood has been cut, but there has been a large quantity cut ; 12340
bought the wood on two lotsof Peter G. Obert, and paid forty
dellars for one lot, and seventy-five for the other. Peter G.
Obert has had possession of this property since old George
Obert’s death, and he isin possession of it now ; he acts as own-
er ; I believe Peter G Obert sells no wood now ; about a year ago
he sold wood off to Elisha Blew ; be sold the wood on four or five
acres to Elisha Blew, which he cut off ; I don’t know of his sell-
ing to any else at that time ; the wood sold th Elisha Blew, was
cut on the south side of the place ; it was not on the lots that
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2350 did not belong to old George Obert ; I don’t know that Alex-

ander Obert was ever in possession of the farm ; old Gecrge
Obert had been in possession to the time of his death ; Alex~
ander Obert lived there with his father., The farm is worth
forty or fifty dollars per year ; it would rent for no more I
think. I have seen William Simpson ; don’t know what his
circumstances are ; I have no intimate acquaintance with him.
He owed my sister some money, I believe ; shesaidso ; I only
know as she said so. I believe she got it, or the most of it,
with a good deal of difficulty. *1I believe it was generally

2360 known in the neighborhood that Throckmorton Obert was put

in possession of the farm by the Sheriff.# This part between
objected to by the defendants.

I do not know that the Sheriff put Throckmorton Obert in
possession ; I saw them go up there.

I thought old George Obert, at the time of his death was
pretty well off. To the question, had the property of old
Gieorge Obert, at the time of his death, been levied on by exe-
cutions by constables ? witness says: not to my knowledge ;
I was not in the habit of visiting him ; sometimes when I went

2370 by, I would stop ; the old man was frequently at my house,

but did not come so often after his second marriage ; he talked
sometimes about his affairs.
I knew George Hammel and Mahlon Hammel ; they both
were in possession of this farm ; Mahlon first, and then George ;
" Mahlon went on the farm thirteen or foureeen years ago, in the
spring of the year, April, I think ; it runs in my head he was on
two years, but am not certain. George was there one year af-
ter Mahlon went off ; he came on when Mahlon left ; they had
all the land to work that there was on the farm, and the privi-

2380 lege of getting their fire-wood, I expect ; I expect the Ham-

mels had possession of the whole farm, but I don’t know ; I
know that they had the whole of the- cleared land ; I believe
that Hammel’s cattle did run in the woods, but not much ;
he had to keep them in the fields or they would run away.
The witness being cross-examined on the part of the de-
fendants, says : I never saw old George Obert’s farm run out
and described according to a survey ; I never calculated or
computed in figures, the number of acres belonging to the
farm ; I only went over it with my eye. The description set

2390 forth in the answer of Peter G. Obert, as the deseription of the

lands whereof George Obert died seized, having been read to
me, is, I think the true description thereof ; this comprehends
the whole of George Obert’s farm. The lot called the Rick-
man lot, is not a part of the original farm of old George Obert,
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1 think, but I do not know anything about it. Since my exami-
nation in chief, I have reflected up how long since Mahlon Ham-=
mel went on this farm,; and I think Mahlon Hammel went on the
farm about ten oreleven years ago, and he was there two years.
I remember when the ejectment was brought against Haminel ; 2400
it was brought, I think, about one year after Mahlon went off.
Both the Hammels moved to near Trenton, but at different
times ; the last I heard of them they lived near Trenton.
Of the farm there is sixty or seventy acres cleared ; I can’t
say how much lime Pever G. Obert has put on the farm ; he
has puta great deal. Peter G. Obert built a house on the
farm, which I suppose cost three or four hundred dollars—and
4 barn, not very large, about twenty by thirty feet, or some-
thing like that ; I suppose it might be built for two hundred
dollars.  He also set out some apple trees—thrifty—they look 2410
good ; I guess there are fifty trees. At the time of the
death of old George Obert, the farm was in possession of his
widow Charlotte, and a part of the Brewer family; she was
old Tom Brewer’s daughter, and was eighteen or twenty years
of ‘age. Old George Obert at the time of his second marriage,
wig about eighty-four years‘of age ; he told me his age often ;
the members of the Brewer family who were on the farm at
old George Obert’s death, were Mrs. Brewer and two boys,
who were, I think, pretty nearly of age, and both older than
Charlotte. The old house was poor, but it answered the old 2420
man as long as he lived. I guess that the widow did not stay
there more than a year ; the old man died in the spring of the
year ; I know the widow went away shortly ; she did not stay
more than a year ; the Brewers went away when the widow
did ; Charlotte now lives with Samuel *Whitehead, and I be-
lieve has lived with Whitehead ever since she left the farm.
She and Whitehead have raised a fine parcel of boys—don’t
know how many—there are five or six, there may be more. T
don’t know of his going in debt for a property in Cheesequakes ;
I thought he had paid for it ; Henry Obert’s property was sold 2430
to pay his debts, but I don’t know that any of' George Obert’s
property was sold to pay Henry Obert’s debt ; the property
sold was the thirty-five-acre lot. Peter G. Obert put a cow-
shed on the farm ; there was some new fencing put upon the
farm ; at the time of old GeorgeDbert’s death the fencing was
oor and it is poor yet ; Peter G- Obert repaired the fences.—
There was a drain, ot narrow ditch, all filled up now, cut from
the barn to Elisha Blew’s line ; this was done since the old
man’s death, I expect. The cow-house was a small one, and
worth ten or fifteen dollars ; it was on the back side enclosed 92440
15k
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with boards ; there ain’t much timber in it ; I don’t know
whether there are shingles or beards on it.

I can’t write and I can’t read writing, but I can read print.
I don’t remember when the widow’s dower was assigned to her ;
I understood it was assigned and that she got the Cheesquake
property for her dower.

The witness being agaim exanvined in chief, says : The frame
of the barn that Peter G. Obert put up on'the farm, came off
the place, and I expect that the frame for the house did to ; I

2450 don’t know whether the costs of the house and barn was paid for

by wood cut off the place ; about the time they were built Mr.
Obert sold wood off of the plaee, in lots ; he sold some to me
about that time. I don’t know that the lime was paid for by
wood cut off the place. The farm of which old George Obert
died scized, contained, I have no doubt, more than one hundred
and twenty-six acres ; I can’t say, but I calculated it eontain~
ed about two hundred acres, more or less; I can come pretty
near the quantity of a piece of land by looking at it ; I never
heard old George Obert say how much his farm contained ; I

2460 don’t know where the beginning point, as described in the said

answer, is ; but I know where the two pepperidge’s, in said de=
scription, are, or the place where they were, and that is the
beginning point of the farm ; the second and third lines in the
said description, I don’t know—nor the fourth, nor the fifth,
not the sixth. Old George Obert’s farm crossed the Washing-
ton road, but it does not cross said road according to said de-
seription ; in order to get to the scrub black oak, mentioned in
said description, the line must cross the road ; this scrub black-
oak is on the south east side of the road ; the nineteenth

2470 course is not right ; I don’t understand the twentieth course ;

I think it not right. his
RICHARD 4 SERVICE.
mark.
Sworn and subscribed this 1st day of March, A. D. 1848,
before me.
J. 8. BLAUVELT, Ex.
The foregoing are all the depositions taken March 1st, 1848.
J. 8. BLAUVELT, Ex.
A paper, writing, purporting to be a certified copy, under

2480 the hand and official seal of 7. Booream, Clerk of the County

of Middlesex, of a deed, made by Peter G. Obert to Alexan-
der H. Obert, dated November 27, 1838, produced and mark-
ed Exhibit A, on the part of the complainant, February 29th,
1848.

' J. S. BLAUVELT, Ex.




59

A paper, writing, purporting to be.a certified copy, under
the hand and official seal of N. Booream, Clerk of the County
of Middlesex, of a deed made by Peter G. Obert to William
Simpson, dated the 28th December, 1838, produced and mark-
ed BExhibit B, on the part of the complainant, February 29th, 2490
1848.
J. 8. BLAUVELT, Ex.

A paper, writing, purporting to be an exemplification of a
Judgment in the Supreme Court of the State of New-Jersey,
recovered by John Den. upon the demise of Throckmorton
Obert, plaintiff against George Hammel, defendant, produced
and marked Ixhibit C, on the part of the complainant, Feb-
ruary 29th, 1848.

J. 8. BLAUVELT, Ex.

A paper, writing, purporting to be a certified copy, under9500
the hand and official seal of James Wilson, Clerk of the Su-
preme Court of New-Jersey, of the consent, rule in Ejectment,
in the suit wherein John Den, upon the demise of Throckmor-
ton Obert, is plaintiff, and George Lammel defendant, produc-
ed and marked Exhibit D,on the part of the complainant,

February 29th, 848,
J. 8. BLAUVELT, Ex.

v
A paper, writing, purporting to be a certified copy, under
the hand and official seal of James Wilson, Clerk ot the Su-
preme Court of New-dersey, of a writ of Habere Facia Pos- 2510
sesstonem, in a suit of .John Den, upon the demise of Throck-
morton Obert, against George Hammel, produced and marked

‘Exhibit E, on the part of the complainant, February 29th,

1848.
J. 8. BLAUVELT, Ex.

A jpaper purporting to be a deed made and executed by
Daniel Halsey Magie and Jane his wife, of the city of New-
York, te Throckmorton Obert, dated the 11th day of January,
A. D. 1839, produced and marked Exhibit I, on the part of
the complainant, March 1st, 1848. 2520

J. S. BLAUVELT, Ex.

A paper purporting to be a deed made and executed by
Jesse Conklin, of the city of New-York, and Nancy his wife,
to Throckmorton Obert, dated the 11th day of Januury, A. D.

1839, produced and marked Exhibit G, on the part of the

complainant, March 1st, 1848,
J. 8. BLAUVELT, Ex.

A paper, writing, purporting to be a.description of lands,
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produced and marked Exhibit H, on the part of the complain-

2530 ant, March 1st, 1848.

J. 8. BLAUVELT, Ex.

A paper purporting to be a deced made and executed by
Peter Obert and Ursula his wife, to William Simpson, and
dated the 26th day of February, A. D. 1839, produced and
marked Exhibit No. I, on the part of the defendants, Febru-
ary 29th; 1848.

’ J. 8. BLAUVELT, Ex.

The foregoing are all the Exhibits.

March 1, 1848. J. 8. BLAUVELT, Ex.

Complainant, and
Peter G. Obert, William Simpson
and others, Defendants. J

Examinations and depositions of witnesses in the above
stated cause, taken before me, John 8. Blauvelt, one of the

Between Throckmorton Obert, ]
i
¢ In Chancery of New-Jerser.
|

2550 Masters and Examiners of the High Court of Chancery of the

State of New-Jersey, at my office in the city of New-DBruns-
wick, in the County of Middlesex, in the State of New-Jersey,
on this fifth day of December, in the year of our Lord one
thousand eight hundred and forty-eight, in the presence of Hen-
ry V. Speer, lsq., the Solicitor of the complainant, and Charles
S. Scott, Solicitor, and Joseph W. Scott, of Counsel, with the
defendants, Peter G. Obert and William- Simpson, upon due
notice, admitted before me by the parties attending.
J.'S. BLAUVELT.

Vincent Barkelew, a witness produced and examined on the
part of the complainant, being first duly sworn according to
law, to testify the truth, the whole truth and nothing but the
truth, in the above stated cause, on his oath says: I was ac-
quainted with David Smith in his life-time ; I frequently saw
him, and was acquainted with him when he resided in New=
Brunswick ; T understood that he was not'in much circumstan-
ces; I am unable to say what his circumstances were ; what I
know was from hearsay ; I understood he was not worth much
property ; he had got poor ; I heard that he failed while he

2570 lived in New-Brunswick ; this was the talk in the neighbor-

hood. I recollect of hearing of the sale of the farm, made by
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Peter G. Obert, as Administrator of George Obert, deceased ;
I heard of this sale about the time it was made. . This farm
‘ was the farm of said George Obert ; I heard a talk around our
f neighborhood that they were a little afraid of buying the farm
because they thought said Peter G. Obert had not a good title
for it ; T can’t say that the people in the neighborhood ques-
tioned Peter G. Obert’s right to sell or the validity of the sale ;
I never heard any persons assign as a reason for not bidding
at the sale of the farm, that they were afraid of the Brewer 2580
family, Old George Obert was not in good friendship with Pe-
ter G. Obert ; I have heard the old man talk very hard against
him ; I can’t remember particularly on what grounds he talked
hard against Peter ; I can’t say for what purpose he talked
hard against Peter ; nor can I remember what the old man
said, it is so long ago ; in his talk to me he appeared to distrust
Peter’s honesty. Peter G. Obert offered to sell me the prop-
erty which had belonged to his father, in Washington, a short
time after he got possession of it. This property the old man
owned at the time of his death, and Peter offered to sell it to 2590
| me for five hundred dollars ; I did not buy it because there
l was some talk in the neighborhood that- he could not give a
lawful title for it. I reside in the village of Washington, in
Middlesex County, and about three miles from the farm ; I
was well acquainted with the old man, as long asI can remem-
B ber, and until his death.

The defendant, William Simpson, excepts to so much of
the foregoing examination as is founded on hearsay, and to so
much of the foregoing examination as is irrelevant.

i J. 8. BLAUVELT, Exam’r.

I ; The said witness, Vincent Barkelew, being cross-examined
on the part of the said defendants, says: I was sixty-seven
years of age last July. Old George Obert has been dead, I
should say, rising twenty years ; Peter (. Obert lived on the
Stillwell Place and had removed, I think, from there, as
much as twenty years before his father’s death, and went out
of the neighborhood entirely. I understood that he went to
Flemington. At the time when I heard old George Obert
talk hard against Peter, Peter lived in the city of New-York,
and it was not over ten or twelve years before his father’s death. 2610
! I used to be, about forty years ago, very particularly ac-
quainted with David Smith ; I had no more acquaintance
with him than I have with fifty people here in town, whom I
frequently see and do ordinary business with ; I can’t call to
mind any one particular conversation with any person, in which

2600
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that person expressed an opinion that David Smith was in poor
circumstances ; I can’t now remember that I everhad any con-
versation with any body about Mr. Smith’s circumstances ; I
had no such knowledge myself of Mr. Smith, as to know wheth-

2620 er Mr. Smith was in good or bad circumstances ; I never heard

any person say he was at the sale of the farm ; I do not dis-
tinctly remember to have had any conversation with any one
respecting that sale ; I don’t remember ever to have heard any
one say that he questioned Peter G. Obert’s right to sell that
farm. I don’t recollect of any single remark made by George
Obert against his son Peter, nor any particular time when ld
George Obert talked against Peter ; it isso long ago that I
can’t specify when Peter G.. Obert offered to sell me the prop-
erty at Washington ; I think it likely I should have bought it

92630 had it not been for the talk in the neighborkood that he eould

not give a good title for it. I do not know whether Pet r G.
Obert was or was not acquainted with David Smith at the time
of the sale. I think Peter G. Obert returned to live in the
neighborhood about twenty years after he removed.

I never heard from themselves or others, that the following
persons were at the sale of the farm, viz : James Brown, Gar-
ret Van Arsdale, Furman Throckmorton, Abraham Barkelew,
Robert Carson, James Manahan, Paul Obert, Isaac Perdun,
David Smith, James Dunham. I heard a short time after the

2640 sale that David Smith bought the furm.,

If T remember right, when Peter G. Obert lived on the
Stillwell place he owned 1it.

The witness being again examined in chief, says : I think
it was understood at that time, that Peter G. Obert owned the
Stillwell place. I can’t say that there was a fear or hesitation
expressed by the people at the time that I heard of, about buy-
ing the farm. V. BARKELEW,

Sworn and subscribed before me, by the said Vincent Bark-
elew, the day and year aforesaid.
J. 8. BLAUVELT, Examiner, &c.

John 8. Obert, a witness produced and examined on the part
of the complainant, being first duly sworn, according to law,
to testify the truth, the whole truth, and nothing but the
truth, on his oath says :

This witness waived for the present, by consent.

J. 8. BLAUVELT, Ex. &c.

Samuel Whitehead, a witness produced and examined on
the part of the complainant, being first duly sworn according
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to law, to testify the truth, the whole truth, and nothing but 2660
the truth in the above stated cause, on his oath says—
~ To this witness the defendants except, and say that he is
Incompetent.
J. 8. BLAUVELT, Esam'’r.

I atn in my fifty-sixth year ; I reside in Washington, or in
the immediate neighborhoed ; I was acquainted with old George
Obert in his life-time, and for a number of years, say four or
five years before and until his death. From eighteen hundred
and seventeen till his death, George Obert was the owner of a
farm, situate about three miles from Washington ; he died on 2670
this farm ; T was acquainted with the farm ; I never knew
exactly how many acres were in the farm I think I heard
old Greorge Obert say that there were from two to three hundred
acres in this farm. I suppose that at the time of the old man’s
death and a year afterwards, this farm was worth three thou=
sand dollars, and it was cheap at that ; I heard that this farm
was sold after the old man’s death by Peter G. Obert, as Ad-
ministrator of old George Obert, deceased ; at the time of the
sale I was acquainted with Peter G. Obert and David Smith,
and also with Cornelius Bordine ; Dordine was also acquainte.i 2680
with Peter G. Obert and David Smith at that time.

To the questions—Were you ever present at any conver-
sation between Peter G. Obert and Cornelius Bordine, as to
the manner in which the sale of the farm, by Peter G. Obert,
had been made ? witness says: Yes, repeatedly. 1ad they
more than one conversation ? witness says : They had. To the
question, what was said by Bordine and Peter G-. Obert in any
of these conversations, in reference to the sale of this farm ?
witness says : Sometime after the vendue, Peter said to Bor-
dine—* Why were you not at the vendue ?” Bordine an-9g9g
swered, ‘‘ What was the use of me coming to the vendue ? for
I understand that you have got the farm yourself—that you
agreed with David Smith to purchase it for you,” says Bordine ;
“ That won’t do—ryour title is not worth (some phrase he made,
but the sum and substance of it was) it was not worth any-
thing.” Obert said, “it was good enough for him, for he had
a right to employ whoever he pleased to do his business,
and,” he added, ‘““there is more ways than one to whip the
devil around a stump.” Question—Did Bordine in that con-
versation, say anything in reference to Smith’s having told 9700
Bordine that he was going to buy the property for Peter G.
Obert ? witness says He did. Question—What did Bordine
say Smith had told him ? witness says Bordine told Peter G.
Obert that Smith had told him, Bordine, that he, David Smith,
had agreed with Peter G. Obert, for a certain compensation,
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to buy in the place for him, Peter Gr.'Obert. Question-—Were
you ever present at any interview between Bordine and David
Smith, previous to, but on the day of sale, where the subject
of Smith’s buying the property in for Peter was mentioned ?
witness says : Bordine and I were in New-DBrunswick on the

2710 morning of the day of sale ; we sat on the sill of the door in the

south end of the old Court House ; David Smith came across
the street ; he had some business with Bordine, and appeared
to.be in a hurry ; they got through their business, and Smith
said, “I ought to have Dbeen off before now, I am quite in a
hurry.” DBordine said to him, “ Where are you going ?” Smith
said, T am going to sell the real estate ot George Obert, de-
ceased.” “Take your time,” says Bordine, I guess I'll go
with you.” . Says David to Bordine, “ it’s of no use your going,
for Peter has agreed with me to buy it-in for him.” Bordine

2720 answered, ‘“ well if that is the case, there is no use of me go-

ing, but. Mr. Smith will you stop at my house as you return
from the vendue ?” Smith said, ‘I will.” . Smith went away
then.  Question—Where did David Smith come from when
he came across the street to where 'Bordine and you were 2
witness answers : He came from the walk on the opposite side;
and he came in a hurry. « Question—On Smith’s return' from
the vendue, was there any conversation between him and Bor-
dine, or between Smith and you, in reference to-the sale ?
There was, and a very lengthy one, at Bordine’s house ; Smith

2730 stopped there on  his-return, early in the evening. Bordine

asked Smith if the sale had been ; Smith said it had, and that
he, Smith, had purchased it for Peter G. Obert, according to
contract, as he had told him in the morning ; Bordine said.to
David, “ Has he gave you a deed ?” Smith said no, they were
to meet in a few days, receive a deed and his compensation,
and then give back a deed to Peter G. Obert.

The conversation, as above testified to, as having taken
place between Peter G. Qbert, Bordine and myself, I think
was had on the. farm,

Bordine and I had a little understanding together, for to
try, if David purchased this property in that way, to get him
to give Bordine a deed for it ; Bordine in the conversation that
evening, at Bordine’s house, told Smith what a dreadful thing
it was to deprive the orphan children from their rights ; Bor-
dine plead up this considerable, and said he would sce the heirs
and buy them out, so that they should have something ;
but, David said it was bad enough, but being he had agrecd to
do, he did not like to be worse than his word, and if Peter did
not do, pay him the compensation, and began to cavil, he would
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deed the property to Bordine. David went away ; I stayed 2750
at Bordine’s all night ; 1 understood it was the farm that had
been sold that day.

It was a general talk, and it was considered that Smith was
poor ; he had been or was a constable, and did anything he
could get to do. Smith and I used to talk then of poverty,
together ; I was pretty well poverty-struck just about that time,

The witness being cross-examined on the part of the said
defendants, says : 1 have not one smite of interest in this con-
troversy, and never had ; I did tell Mr, Speer, in the presence
of J. W. Bcott and John 8. Blauvelt, at the last meeting be=2760
fore said John 8 Blauvelt, that I had an interest in this suit ;
my reason for telling Mr. Speer that I had an interest in this suit
was that I had then some mortgages given to me by John I. Sned-
iker, Dean Van Deventer and Henry Gordon, on three houses
and lots in Washington, which lots had formerly been George
Obert’s, and the title for which was derived through the said
Peter G. Obert ; John I. Snediker’s mortgage was for one
thousand dollars ; Dean Van Deventer’s mortgage was for
one hundred dollars, and the intevest for several years ; Henry
Gordon’s mortgage was for two hundred dollars, with interest. 2770
The doubtful mortgage, Van Deventer’s, I some while ago, and
since I made the said declaration to Mr. Speer that I was in-
terested in this suit—upon reflection, I can’t say whether it
was before or since—assigned to Ann Tuttle. Van Deventer and
Ann Tuttle gave me their note for the amount of the mortgage
and interest due, which is not yet paid, but is, I think, secure.

I still hold the other two mortgages ; I have no mortgage or
other lien upon the Obert farm. These mortgages arc on re-
cord, to the best of my knowledge. It runsin my mind that
there was a place called the Stillwell Place ; I put down the2780
the value of three thousand dollars as the value of all theland

that Geeorge Obert owned there ; George Obert’s farm, as he
showed me the lines, was not all enclosed ; I don’t recollect of

a tract of cight acres and four-tenths, referred toin the answer

as belonging to David Freeman ; Sheriff Van Arsdalen want-

ed to sell me a piece of land down there ; I don’t know that

it adjoined, but it may have joined the Obert place. I have
heard something of a lot in the neighborhood, that Henty
Obert owned. I know nothing of fourteen acres of land which

was included in that conveyed by Peter . Obert, Administra- 2790
tor, to David Smith, and which was claimed by the heirs of
Robinson Thomas. I was not at the vendue o the farm, and
don’t know where it was ; I think it was either on the farm or

at Blew’s tavern.

1
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1 don’t recollect that David Smith told me that James
Brown, Garret Van Arsdalen, I'urman Throckmorton, Abra-
ham Barkelew, Robert Carson, James Manahan, Paul Obert,
Isaac Perdun or James Dunham, were at the sale, or whe was

b b

2800 there.

Prior to the sale I had been much at law with Peter G.
Obert ; on James Dunham’s docket, there were many suits be-
tween Peter and myself.

I could not be positive what time in the year it was that
Smith told Berdine and me that he was going to buy the farm
for Peter G. Obert ; I think at Bordine’s we set in the kitchen
part of the time, and there was fire there ; we took supper
in another room ; can’t say whether there was fire there or not ;
I can’t say now how David Smith came to Bordine’s, whether

28101in a wagon or a horse-back, or a foot ; the first I saw of him

he came in the house ; I forget what compensation David was
to have, but it was some few dollars which he thought a good
compensation for his day’s work ; David Smith lived then in
New-street, New-Brunswick, I think ; T am not much acquaint-
ed with the streets and can’t say whether it was New or Schure-
man-street, but I think I can show the house ; I think that he
kept tavern in Jail-street once, but am not certain ; T don’t
know that David Smith left a house and lot free of incum-
brances ; I have heard David say, and I have reason to believe,

2820 he was poor ; I lent him money aud he could not pay me, and

said he was poor, ; he afterwards paid me ; I don’t recollect
David Smith’s death ; I heard tell of it ; I don’t recollect
talking abont David Smith’s funeral with Moses Smith ; I
thought David was poor, and I believed him when he said he
was poor ; he built himself upon his word, and was a man of
truth, so far as I know of ; he seemed to stick very tight to his
promises made to Peter G. Obert.

Complainant objects to the testimony of the witness in re-
spect of his opinion of David Smith.
J. 8. BLAUVELT, Ex.

At the time David Smith told us he had agreed to purchase
the property for Peter G. Obert, and when he said he had so
bought said property, I believed him ; I never heard anything
disrespectful of David Smith’s character for truth and veracity.

I am not now on bad terms with Peter G. Obert ; we are
on the best of terms, and I like Peter G- as well as the rest of
the family.

I might have said this afternoon that I hated beth parties
as I did the devil, but it was an idle word ; both sides have
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treated me badly, and T wish to have nothing to do with either 2840
of them.

The witness being again examined in chicf, says : I called
the Van Deventer mortgage doubtful hecause he was good for
nothing, and is now crazy, and if the title failed, I would get
nothing ; I can’t say whether David Smith became the pur-
chaser of the Washington lots, for I don’t know ; Peter G.
Obert sold them to the present owners. I was examined
as a witness on the trial of the ejectment of complainant ; this
was some years ago ; I had not the mortgages above named at
that time ; I have the same interest in the suit now that I had 2850
when I made the declaration to Mr. Speer above stated ; I
made the declaration to get clear of being a witness. .

Being again cross-examined, says : I can’t say how long it is
since the ejectmentwas tried ; it appears to me it was in the
new Court House ; I does not know that I have testified the
same things to-day that I testified then ; I have now testified
to everything as I recollect it. Question—Had you a conver-
sation on the night before or a few nights before the tvial, with
any man, and where, and did you inform that man that you
were to be a witness on that trial, and if so, did that man ask 2860
you what you were about to swear, and did you answer him—I
don’t know at present, but I mean to swear enongh to knock Pe-
ter Obert in the head, at all events ? the witness answers that
there is not one word of truth in it.

Being again examined in chief, says : I was subpeenaed to
testify on the first trial in the old Court House and absented
myself to avoid testifying.

SAMUEL WHITEHEAD.

Sworn and subscribed the day and year aforesaid, by the

said Samuel Whitehead, before me. 2870
J.S. BLAUVELT, Exam’r, &c.

The further examination of witnesses, was, by the consent of
the parties, adjourned till to morrow morning at 10 o’clock, at
my said office in the city and county aforesaid.

December 5th, 1848. J 8. BLAUVELT, Exam’r, &c.

Further examinations and depositions of witnesses in the
above stated cause, taken at the office of said Examiner, on
this sixth day of December, A. D. 1848, pursuant to adjourn-
ment and consent of the parties, in the presence of the solici-
tors and counsel aforesaid. 2880

J. S. BLAUVELT, Exam’r, &c.

John Outcalt, a witness produced and examined on the

part of the complainant, being first duly sworn according to law,
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to testify the truth, the whole truth, and nothing but the truth,
in the above stated cause, on his oath says : Tam in my eighty-
second year ; I have been a Judge of the Court of Common
Pleas of the County of Middlesex, and as such was in the hab-
it of taking the acknowledgments and proofs of deeds. The
deeds dated the fifth day of June, in the year eighteen hun-
dred and twenty-two, and marked Kxhibit M, Deec. 6, 1848, on
the part of the complainant, was acknowledged by the grant-
ers therein, before me, as appears by my certificate of such
acknowledged, endorsed thereon and signed in my own proper
hand-writing.

The deed now shown to me and marked Exhibit N, Dec. 6,
18148, on the part of the complainant, was also acknowledged
by the grantor therein, before me, as appears by the certificate
of acknowledgment endorsed thereon, and signed in my own
proper hand-writing.

These two deeds were acknowledged before me at the same
time ; there was no money paid at the time, I am well satis-
fied. Peter G. Obert brought the deeds, I think ; I can’t say
who took them away ; at some time I did remark to Peter G.
Obert that David Smith did not want the property, and was
not able to pay for it ; I don’t remember what reply Obert
made, but my impression was that David Smith had bought
the property for Mr. Obert, as he was the Administrator and
could not buy it for himself ; I am not sure whether I got this
impression from Mr. Obert or somebody else ; I was told that
this was the case by Peter G. Obert or some body else ; I knew
David Smith at the time ; I considered him at the time a poor
man ; I can’t say whether he was able at that time to pay for
the property or not ; my impression is that he was not able,
though he may have been ; the fact of David Smith becoming
the purchaser of the property surprised me a little ; don’t
know what others said about it. Being asked whether he heard
other persons express surprise at David Smith’s buying the
property, witness says, I can’t say that I did ; I can’t say who
paid for the acknowledgments of the deeds, but I think Peter

2920 G. Obert did, because I dont remember of David Smith being

present, although he must have been present ; I oncespoke to
David Smith about his buying the property, and I think he
told me that he had bought it for Peter G. Obert.

The witness being cross-examined on the part of the said
defendant says : I think it was shortly after, that I spoke to
David Smith about his buying the property, for David Smith
did not live a great while after. At the time the deeds were
executed, David Smith lived in New-Brunswick, in Schureman-




69

strect, and kept tavern there ; the house, T supposed, belonged
to David Swith’s wife ; I did not live in town at the time the 2930
deeds were acknowledged ; I don’t remember that Elisha N.
Blew was present then ; there have been many deeds acknowl-
edged before me, and I don’t recollect any one single instance
in which the consideration money was paid at the time.
The witness being re-examined in chief, says: These
two deeds were acknowledged before me, at my hbuse, about
three miles from New-Brunswick.
Being again cross-examined, says : David Smith owed me
a litrle money ; T called upon himt for payment ; he said he
could not pay me ; I laughed at him about buying the Obert 2940
farm ; this was very probably the time when David Smith told
J me that he had bought the farm for Peter G Obert, but I don’t
know ; I was in earnest in asking him for my money; I am
not positive that David Smith told me that he had bought the
farm for Peter G. Obert, but I think he did ; I may have heard
3 it from some other person.
I 4 NO. OUTCALT.
I Sworn and subscribed this 6th day of December, A. D.
1848, by the said John Outcalt, before me.
J. 8. BLAUVELT, Exam’r. &c. 2950
Matthew Brown, a witness produced and examined on the
part of the complainant, being first duly sworn according to
law, to testify the truth, the whole truth, and nothing but
the truth, in the above cause, on his oath says: I remem-
ber the trial of a suit in which Throckmorton Obert was a
party concerned ; Peter G. Obert had a good deal to do with
it ; Richard 8. Field tried it for the eomplainant ; Mr. Scott
was opposed to Mr. Field, I think, although I am not positive ;
I do not remember hearing George Hammel’s name mention-
ed ; this trial, I think, was about six years ago ; it was an ac-2960
tion of ejectment, brought, as I heard at the time, for one- ‘
twentieth of some piece of land, that came from one George
Obert, I can’t remember what was said about the relation be- 1
tween this Gteorge Obert and the complainant, but my impres- ‘
sion is that the land had belonged to the grandfather of the com- ‘
plainant ; this impression is fixed upon my mind from the !
|
l
[

fact that Mr. Field remarked with emphasis, that at the time
that Peter G. Obert had charge of this old Mr. Obert’s estate,
the complainant and the other heirs were very young.

I remember that on this trial, a conveyance from Peter G.2970¢
Obert, as an Administrator or Executor, to David Smith, was
spoken of, but don’t recolleet the words that impressed upon
my mind the idea of re-conveyance, although the idea of a re-
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conveyance has always been associated with that trial whenever
I thought of it ; the reason of my recollecting it is that I had
an interest in a similar case ; this conveyance was of a farm
belonging to old Mr. Obert, in the neighborhood of Washing-
ton.

Henry Perrine, of New-Brunswick, was sworn as a witness
upon that trial ; he was examined, and testified in relation to
the circumstances of David Smitl, at the time this convey-
ance was made ; he was asked a question, theianswer to which
involved David Smith’s responsibility ; he was asked Do you
know anything about David Smith’s responsibility ? he answer-
ed, I think I do; the peculiar manner of hisranswer impress-
ed it upon my mind, and I can see the old man before me, just
as he stood at the time. To the next question, which I do not
recollect, he answered in substance, that he had paid some
money for David Smith, or. some money which David Smith
was equally bound with himself to pay, and did not ; it strikes
my mind it was on a constable’s bond, but I am not positive of
this ; I don’t remember that Mr. Perrine testified that David
‘Smith had failed, but the fact that he had failed was testified
to by several witnesses.

Being cross-examined on the part of the said defendants,
says : I don’t know whether, at the time that Henry Perrine
testified, he was drunk or sober, but he appeared to be like he
was the last seven years of his life, and he had the reputation
of being always pretty well corned.

MATTHEW BROWN.

Sworn and subscribed this 6th day of December, A. D.
1848, by the said Matthew Brown, before me.

J. 8. BLAUVELT, Exam’r, &c.

John S. Obert, a witness produced and- examined on the
part of the complainant, being first duly sworn, according to
law, to testify the truth, the whole truth, and nothing but the
truth, in the above stated cause, on his oath, says: Peter G.
Obert got the two notes, heretofrre marked Exhibits No. 2 and
3, for the defence, Aug. 25, 1848, John Van Dyke, Master and
Examiner, from me ; he said he wanted to find his father’s
name, to prove his hand-writing, and I found these two notes
for him, among my father, Henry Obert’s, papers ; I expect
my father paid off these two notes, or he would not have had
them ; I know the lot that was sold by Peter G- Obert to Lew-
is Selover ; I know where -the farm is on which old George
Obert died, but I know nothing about the lines ; I know abeut
the lines of the lot that had belonged to my father’s thirty-five
acres, sold by Sheriff Snowhill, under a power from my father,
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to Peter G.. Obert ; it joined George Obert’s farm. The de-
scription of the lands, conveyed by David Smith to Peter G.3020
Obert, by deed, Exbibit M, Dec. 6, 1848, &c., does not include

the above named thirty-five-acre lot of Henry Obert, but binds

on it ; my father had no other lot on ‘this part of the George
Obert farm, but this thirty-five acres ; I expect Peter G. Obert
owns the thirty-five-acre lot now ; he is in possession of it ; T
understood that Peter G. Obert had sold this lot to Selover,
with the Stillwell Place, and subsequently had taken it back,

the corner described in the above-named deed, Exhibit M, &e.,

as the south corner of .Henry Obert’s land, near the close of

the description of the farm, is the south corner of said Henry 3030
Obert’s thirty-five acre lot, sold by Snowhill, as attorney of

said Henry Obert, to Peter G. Obert ; whether it be the south

or other corner, it is the said thirty-five-acre lot, and that is

the place where it lays ; the last two courses, as deseribed,
binds on the thirty-five acre lot and excludes it.

The witness being cruss-examined on the part of the said
defendants, says : The said Obert thirty-five-acre lot is not in-
cluded in the description contained in said deed, Exbibit M,

&c. I helped to run out the said thirty-five-acre lot, about
twenty years ago ; I have never been all around it since ; the 3040
first course from the pepperidges is not very long, and is not

over a chain or two—it may be five chains ; I have not been
there in ten years, that I recollect ; this thirty-five-acre lot
begins at pepperidge trees, and goes easterly three or four
chains, I can’t tell how many, to a stake ; then it goes a south-

erly course ; westwardly, a good long distance, to a corner of

the George Obert farm ; then it goes a westwardly or north-
westwardly course, cannot tell exactly which, a good long dis-
tance along the line of said farm, then the next course goes
eastwardly a good ways, don’t know how far, pretty near down 3050
towards the pepperidges, then it turns again and goessouth,

and then it turns and goes to the pepperidges ; this, to the
best of my knowledge, is the description of the lot sold by
Snowhill, attorney of Henry Obert, to Peter G. Obert. I am
about forty-two years of age.

Being re-examined in chief, witness says ; this thirty-five-
acre lot is near Stanly’s brook, and the brook runs through the
lot ; my father owned no other lot that Iknow of, on thisside
of the Obert farm, except this thirty-five-acre lot, and this
lot lies on the east side of the Obert tarm. 3060

Complainant is a little younger than I am, and we have
been acquainted from boyhood.

JOHN 8. OBERT.




Sworn and subscribed this 6th day of December, A. D.
1848, by the said John 8. Obert, before mie.
J. 8. BLAUVELT, Exam’r, &c.
Paul Van Arsdalen, a witness produced and examined on
the part of the complainant, being first duly sworn aceording to
law, to testify the trath, the whole truth, and nothing but the

3070 truth in the above stated cause, on his oath says : I am in my

fifty-second year, and will be fifty-two next May ; I live near
Milltown, in this ‘Township ; I knew old George Obert and have
known him since I was a child, until his death ; I know the
farm which he owned and on which he died ; George Obert
owned two farms ; the one was called the Stillwell Farm and
the other was where he died ; they joined ; as far as I have
understood, there was in the whole, including a lot at Dun-
ham’s Corner of thirty acres, between two and three hundred
acres ; the description contaiped in the deed from David Smith

3080 to Peter G. Obert, Exhibit M, &c., is a true description of the

two farms, except that it tukes in a small lot of David Free-
man’s, and a lot of Sheriff Van Arsdalen ; the Van Arsdalen
lot, I understood, contains seventeen and three-quarters acres,
and David Freeman’s lot is about eight acres ; Robinson Thom-
as, or his heirs, owned a lot adjoining this farm, and the de~
scription of land, conveyed by said deed of David Smith, does not
include said Robinson Thomas’s lot, exeept one chain in width
on the first course, which George Obert bought of the said Rob-
inson Thomas ; I know the thirty-five-acre lot, sold by Snow-

3090 hill, attorney of Henry Obert, to Peter G. Obert ; the line de-

scribed in said deed, which goes to a stake in Phillip Hooper’s
field, includes from three to five acres of land, or perhaps more,
which was vacant and was taken up by Jonas Hager, and sold
by Hager to Peter G. Obert ; the description in the deed from
David Smith to Peter G. Obert, does not take in the thirty-
five-acre lot sold by Snowhill, attorney of Henry Obert, to Pe-
ter G. Obert, but it binds upon the thirty-five-acre lot on the
south and west, and near down to the pepperidge ; I know the
lot sold by Peter G. Obert to Lewis Selover ; this thirty-five-

3100 acre lot is in that ; the Stillwell farm, and a little piece of

George Obert’s farm, and the thirty-five-acre lot, is what Pe-
ter G. Obert sold to Selover ; George Obert owned the Still-
well farm as long I can remember ; I did hear that George
Obert sold the Stillwell farm to Peter G. Obert, and took it
back ; I heard this from Peter G. Obert.

There was a bargain between Peier G. Obert and myself,
by which I agreed to purchase the land he subsequently sold
to Selover ; while I was was making this bargain something
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was said between us about the title being in dispute ; I told
Peter G. Obert that a part of the land belonged to his father ; 3110
he said it had belonged to his father ; that the other part had
belonged to Henry Obert, and he had bought it of Snowhill,

and for that he could give a good title. For the other he agreed

to make me sure if there was any claim came upon it. The
claim that I had reference to was the claim of the heirs, the
grand-children of George Obert, who were not of age ; he said he
would make this safe by taking & mortgage for three hundred dol-

lars upon the property, which was to rémain until it was settled,

and this would make it all safe. He said he had applied to the Or-
phans’ Court, and sold this land of his father, and that he had a 3120
igood title toit from Smith, When Peter G. Obert, as Admin-
istrator, sold the farm it was worth three thousand dollars., I

was told that when George Obert died that he was free of in-
cumbrance, excepting two notes, which I was told were false ;
there was a great rumor about it at the time.

George and Mahlon Hammel had possession of the farm
under Peter G. Obert, for one year each ; I understood they
had possession of about sixty acres; this I understood from
Peter G. Obert ; afterwards Mahlon Hammel told me he had
possession of the whole ; George Hammel also said that he had 3130
the whole. This farm is worth less now that it was when it
was sold by Peter G. Obert, Administrator. There has been
a new house, barn and hovel put on it ; there was more than
«double the wood on when Obert administered than there is
now. The land is very poor ; a man would starve to death on
it ; I would not till it now it they gave me all it grew ; when
Peter first came there it ought to have been worth about one
hundred dollars a year. Both farms are poor and always have
been. ’

The witness being cross-examined on the part of the de-3140
fendants, says : The Stillwell farm, as I understood, came from
Peter G. Obert’s mother’s father ; it appears to me that the
Jand is worse now than it was when Peter G. Obert first came
there ; there is not mow, and has not been for the greater part
.of the time, much stock kept upon it ; more or less of it is
cultivated every year; I don’t know how much of theland
was cleared when Peter G. Obert came there ; perhaps forty,
perhaps fifty acres ; there were then two houses on the farm ;

‘the fire-wood would be worth twenty-five dollars for each
.of the families in the two houses, and it would be strange if 3150
#the land would not be worth the rest of the hundred dollars.—
‘These houses were old buildings, and were but .in indiﬁ'erept
xepair ; ,and one of them I put a family in, but it was a negro




family ; this was in George Obert’s time ; they were to pay
twenty-five dollars.  Both houses were torn down after the old
man’s death ; one or two years after, to the best of my recol-
lection. George Obert was a man of property ; he had means
of making money by selling wood ; he sold five or six acres of
standing wood to Richard Stanly ; sold to different ones, my

3160 father among them, some rails ; George Obert sold thirty acres

of standing wood to John Outcalt ; my father bought some
wood of him, about eleven cords ; he sold wood to different per-
sons at different times ; he sold the wood to John Outcalt in
éightecen hundred and seventeen ; Guisbert Dehart cut off
some wood on shares. I guess that George Obert’s furniture
and household goods were not of much value. I know that
Greorge Obert had some property at Cheesequakes, a house and
Tot, which was set off to the widow for her dower. The false
notes above spoken of, I understood purported to be payable to

3170 Peter G. Obert ; T don’t know whether these notes were false

or true, except from report ; I understood that the Orphans’
Court allowed these notes,and I have understoodsince that some
Court has since told Mr. Obert that it was all wrong—the sale
was wrong, and that he would have to begin again. Complain-
ant told me this last, for one ; Richard Service for another ; I
have heard it from different ones, but can’t say who they were.
George Obert had no great stock himself, for some years before
his death ; I don’t know what he had ; when Richard Stanly

3180 lived there he had a clever stock ; he had two horses, several

head of cattle ; this was a little before George Obert. was mar-
ried ; there is a house and a kitchen on one farm, and there is an-
other house on the Selover farm ; they are better than the houses
that were there at the time of George Obert’s death; Pe-
ter G. Qbert built the house on the one farm, and Lewis Selo-
ver built the house on the Stillwell Place. Peter G. Obert has
got lime on the farm several times ; he has put on lime a little
every year, or every other year. The houses are worth more
rent than the other houses were. There could be cut twenty-

3190 five dollars a year of fire-wood, and a great deal more, on each

farm ; T can’t say how much cleared land there is on- the farm.
Being re-examined in chief, says : That to put up such a
barn and hovel as has been put up on the farm, would cost about
two hundred dollars or upwards ; the house, I suppose, would
cost four hundred dollars.
PAUL VAN ARSDALEN.
Sworn and subscribed this 6th day of December, A. D.
1848, by the said Paul Van Arsdalen,before me.
J. 8. BLAUVELT, Exam’r.
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Between Throckmorton Obert, q
Complainant, and ! s
Peter G. g)bert, and others, ll( In Chancery of New-Jersey.
Defendants.

Exmn?nations and depositions of witnesses in this cause,
taken before me, John 8. Blauvelt, one of the Masters and
Examiners of the Court of Chancery of the State of New-
Jersey, at my office in the city of New- Brunswick, in the
County of Middlesex, this fifteenth day September,A. D. eight-
een hundred and fif! y-one, in the presence of Henry V. Speer,
Esq., Solicitor of the complainant, and Charles 8. Scott, Solic-
itor,and Joseph W. Scott, Esq., of Counsel, with the defend-
ants, upon due mnotice of the taking of the same, duly ad-
mitted before me by the parties attending.

J. 5. BLAUVELT.

James 8. Nevius, a witness produced and examined on
the part of the complainant, beiny first duly swern according
to law, to testify the truth, the whole truth, and nothing but
the truth in this cause, on his oath says: I was one of the Jus-
tices of the Supreme Court of this State, in December, eight-
een hundred and forty-two : there was an ejectment suit pend-
ing in said Supreme Court, which was tried before me at the
Middlesex Circuit Court, in December Term, eighteen hundred
and forty-two, wherein John Den, upon the demise of Throck-
morton Obert, was plaintiff, and George Hammel was defend-
ant ; Peter G. Obert was present at the trial ; I don’t know
that he took part in the defence ; he sat by the counsel who
conducted the defence, and was in conversation sometimes with
the counsel ; George Hammell was not there to my knowledge ;
I don’t know whether he was there or not. Question—What
was the question raised and tried in that trial 7 Witness says ;
The lessor of the plaintiff claimed title as one of the heirs of
Greorge Obert, deceased ; the defendant set up a title, by deed
from the Administrator of said George Obert, deceased, made
under an order of the Orphans’ Court of the County of Mid-
dlesex, for the payment of debts; and the question rais-d
upon the trial was, as to the legal validity of that deed ; the
order of sale, as well as the petition and rule to show cause,
were offered 1n evidence upon the trial. There wasa deed from
Peter G. Obert, as Administrator of said George Obert, de-
ceased, to David Smith, dated the fourth day of June, eight-
een hundred and twenty-two, offered in evidence ; this deed
was for the premises claimed in that suit, and was, as well as
said order of sale, and rule to show cause, offered in evidence
on the part of the defendant. The premises in controversy,

3200

3210

3220

3230

3240




e
were a farm Iying in North-Brunswick, Middlesex County,
about two and a half miles from Washington, and containing:
two hundred acres or more, and of which said George Obert
had died seized. The defendant was in possession at the time:
this suit was brought, as the tenant of Peter G. Obert, that is:

3250 to say, from the Spring of eighteen hundred thirty-seven, to

cighteen hundred and thirty-eight, as was testified on the trial
by Richard Service. There was a deed offered in evidence,
from David Smith and wife, to Peter G. Obert, for the same
premises, offered in evidence on the part of the defendant, da-
ted the fifth day of June, eighteen hundred and twenty-two.

The plaintiff; on the trial, objected to these deeds, alleging
that. David Smith, the purchaser at the Administrator’s sale,
purchased as the agent of Peter G. Obert, the Administrator,
and that the sale was not bona fide, and offered evidence to sus-

3260 tain and prove such allegation. The question submitted to the

3270

Jjury was, whether that sale was a bona fide sale—whether Da-

vid Smith purchased as the agent of and for the said Peter G.
Obert, or for himself.

Question—Was there any question made ‘on that trial as
to whether Geeorge Hammel was in the possesion of the whole
of the farm, or only ‘of part ? witness says : I don’t recollect
that any such question was raised.

The defendants in this cause except to the foregoing evi-
dence as unlawful.

J. 8. BLAUVELT, Exam’r.

The witness being cross-esamined on the part'of the de-
fendants, says : I have no personal knowledge of the location
of this farm ; I know that it lies two and a half miles from
‘Washington, and that it contains two hundred acres or more,
that the premises were in possession of George Hammel, only
from the testimony of the witness upon, the trial ; I have no
knowledge of the matters and things of which I have testified,
except from what appeared on the trial ; David Smith was
dead at the time of the trial, and had been dead a good many

3280 years.

JAMES 8. NEVIUS. -
Sworn and subscribed this 15th day of September, A. D.
1851, before me,
: J. 8. BLAUVELT, Ex.
Robert Adrain,a witness produced and examined on the part

_of the complainant, being first duly sworn, according to law,

to testify the truth, the whole truth, and nothing but the
truth, in this cause, on his oath says: I was present at the
trial of a suit pending in the Supreme Court of this State,
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and tried at the Middlesex Circuit Court, December Term, 3290
e;ghteen hund_l'ed and thirty-eight ; I was counsel for the plain-

biff : the parties were John Den, upon the demise of Throck-
morton Obert, against George Hammel ; I assisted in trying

the cause ; T had been employed in the suit from its com.
mencement ; Peter G. Obert was present at the trial and took

a part in the defence ; I think George Hammel was not pres-

ent at the trial ; Peter G- Obert undertook to try the cause ;
Edward Wood came in and’confessed lease, entry and ouster ,
Peter G. Obert took an active part at the trial.

The defendant was called upon, at the trial, in the usual 3300
way, to confess lease, entry and ouster, after the case had been :
opened by Mr. Kirkpatrick, the attorney on recerd, of the
plaintiff ; Peter G. Obert profesed himself to be landlord, and
willing to make the necessary confession of lease, entry and
ouster, and applied to the Court to be allowed to try the cause :
the Court admitted him to defend the suit, on condition of Mr.
Wood, the attorney on record, coming into Court afterwards
and making the usual confession ; the cause in the meantime,
proceeded ; Mr, Wood subsequently appeared and made the
usual confession of lease, entry and ouster. Peter G. Obert 3310
went on and tried the cause.

The claim of the lessor of the plaintiff, was to an undivided
‘share of a farm in the county of Middlesex, of which his grand-
father, George Obert, was alleged to have died seized, and in
possession and intestate ; the lessor claimed as one of his heirs-
at law : the farm was said to contain from two hundred and
fitty to three hundred acres ; two witnesses were sworn for the
plaintiff, who proved the pedigree, the possession of George
Obert at his decease, and for years before that.

The defence, in substance, was of a sale of the lands in 3320
question, by an order of the Orphans’ Court of the county of
Mildlesex, obtained by Peter G. Obert, as Administrator of
‘said George Obert, deceased, to sell the lands in question, and
of documents, consisting of orders of said Court, and of ac-
counts in support of it—and also two deeds, or exemplifica-
tions of them—one deed from Peter G. Obert, Administrator
of George Obert, deceased, to David Smith, for the lands in
controversey in that suit, dated the fourth day of June, A. D.
eighteen hundred and twenty-two, for the consideration of, ac-
cording to my recollection, five hundred dollars ; the other was 3330
a deed from David Smith and wife, to Peter G. Obert, dated,
as I find from my notes, the fifth day of June, eighteen hun-
‘dred and twenty-two, and I think for the same consideration,
for'the same lands ; it was admitted on the trial that George
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Hammel was the tenant of the said Peter G. Obert, of the
same lands. They replied to this defence—1st, That the pro-
ceedings for the sale of this land by the Administrator were
irregular and void ; 24, That the sale by the Adminisirator
was a fraud, being an indirect purchase, through David Smith,

3340 of said lanls, by himself; it was insisted on the part of the

plaintiff, that David Smith was but an agent for Peter G.
Obert in the purchase of the said lands for which said deeds
were made, and that Peter G. Obert had employed David Smith
to purchase said lands for him ; there was evidence offered by
the plaintiff, to prove that Peter G. Obert had employed David
Smith to purchase said lands for him at that sale ; the deed from
the Administrator to David Smith, purported to be, and was
alleged on the defence, to have been made in pursuance of
the said sale, by the said Administrator, under the order of the

3350 Orphans’ Court above named.

Cornelius Bordine was offered as a witness to prove that
that Peter G. Obert had employed David Smith as his agent
to purchase the property for him, the said Peter G. Obert ;
Cornelius Bordine testified upon that occasion, according to
my memory, aided and refreshed by my notes, that he and Pe-
ter G. Obert had conversed about the title to the lands in
question, in that suit ; Peter G. Obert said that people said
he had employed Mr, Smith to buy the farm for him, and that
he, Peter . Obert, thought he had a right to buy it, and get

3360 whom he pleased to do it ; that he, Bordine, told Mr. Obert

what Smith had told him, that he, Obert, had employed Smith
to buy the farm for him, and that he, Bordine, would like to
hear of such a bargain ; that he, Berdine, had had similar
conversations with Mr. Smith ; that he Bordine, was prevent-
ed from attending the sale, by what Mr. Smith said about the
sale, and his Mr. Smith’s being employed ; Ifind by my notes
that Mr, Bordine testified that the farm was about two hundred
and seventy or eighty acres, but tkat George Obert called it
three hundred acres; I have no recollection of the precise

38370 quantity ; Bordine testified that at the time of George Obert’s

death, as I find by notes, that in his opinion, it was worth from
three to four thousand dollars.

The witness being cross-examined on the part of the de-
fendants, says : I do not know Geeorge Hammel ; I don’t know
that I ever saw him ; I have no recollection of seeing him ; I
think that if George Hammel had been present, I should have
recollected the fact ; besides, I have an impression that it was
stated that he had left, or had gone to the Western country ;
I think this was stated in connexion with a difficulty made by
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Mr. Wood in confessing lease, entfy and ouster ; when the 3370
cause was called on, Mr. Obert answered for the defendant 5 o
attorney answered for the defendant ; Peter G. Obert answer-
ed. There was difficulty when the cause was called on,in con-
sequence of Mr. Wood, the attorney of the defendant, not an-
swering ; there was considerable difficulty and conversation, and
finally the Chief Justice arranged that if Mr. Wood came in
subsequently, and made the usual confession, the cause might
proceed ; I think Mr. Wood was sent for ; I think he did not come
into Court before the jury was sworn ; I think there was some
progress made in the cause, before the jury, before Mr. Wood
came in ; I dorecollect of Mr. Wood making a statement to 3380
the Court, but his language, or the substance, I do not recol-
lect ; it ended in his making the confession.
As to the first objection made by the plaintiff to the de-
fence, the Court decided that this defence was insuffictent, and
so charged the jury ; when the papers and deeds were offered
in evidence, ‘and objected to, the Court reserved the ques-
tion until the caus: was through, and then charged the
jury that the proceedings of the Orphans’ Court, and said
deeds, constituted no defence in that action; no summing up
by counsel on either side. 3390
In the account of Bordine’s testimony, I have taken the
language mostly from my notes ; the substance and sense, I
recollect distinctly ; I recollect that Bordine testified that he
was prevented from attending the sale by what Smith said.
Question—Did Bordine say he was prevented from attend-
ing, or that therefore he did not attend ? witness says : My be-
lief is that he said he was prevented, either directly or in an-
swer to a question, using such langunage ; I can’t pretend at this
distance of time to use the precise language, but the substance
I have a distinct recollection of. 34C0
My notes aid me in fixing the time of Bordine’s conversa-
tions with Obert, as he stated as taking place some eight or ten
years after the sale ; T can’t from memory ornotes state when
Bordine said he had the conversation with Smith.
Neither my memory or notes recall or enable me to say
whether it was testified on the tial that James Dunham
was present at the sale, but at the mention of the name in the
connexion, some flickering idea passes over my mind that some-
thing was said in relation to Mr. Dunham’s being at the sale,
but whether at the trial or between counsel I am not able to 3410
say.

Question— Whether in the account given of Bordine’s testi-
mony that Peter G. Obert said that people said he bad employed
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Mr. Smith to buy the farm for him, he, Peter G. Obert, said
he thought he had a vight to buy it, and get whom he pleased
to do it—do you give this language from your notes ? witness
says : Yes, the language ; Bordine told Obert what Smith had
told hinr, that t.e, Obert, had employed Smith to buy the farm
for him, and that he, Bordine, would like to hear of such a
3420 bargain—1I get from my notes; I never heard Mr. Bordine’s
reputation as a man of truth and veracity as a witness serious-
ly impeached. Question-—Did you ever hear his reputation for
truth and veracity impeached ? witness says : I say yes only
in the usual arguments and discussions of law-suits.
Question— What was his moral reputation ? (This question
objected to by complainant) witcess says: I desire to be
guarded here ;- my impression is that his moral character did
not stand high.
The witness being again examined in chief, witness says : To
3430 the best of my recollection and belief, I took down Cornelius
Bordine’s testimony in the language in which he gave it ; Ido
not think that he stated when the conversation between him and
Smith was had ; I never heard Bordine’s reputation as a man
of truth and veracity impeached as above stated, except in
law-suits between himself and others.
‘ ROBERT ADRAIN.

Sworn and subscribed this 15th day of Sepember, A. D.
1851, before me,
3440 J. 8. BLAUVELT, Ex.

Nicholas Booream, a witness produced and examined on
the part of the complainant, being first duly sworn according
to law, to testify the truth, the whole truth, and nothing but
the truth, in this cause, on his oath says: I have been Clerk
of the County of Middlesex from November, in the year eight-
een hundred and thirty-two, until the present time, and am
such Clerk now ; I made the paper marked Exhibit S, on the
part of the complainant, from the record of judgments of the
Circuit Court of the County of Middlesex, as Clerk of the said

3450 Circuit ; said records being in my possession as Clerk of said
Court, I presume I copied it from and compared it with the said
record ; it is a true copy of the record.

The paper produced and marked R, on the part of the
complainant, is a true copy from the minutes of the Court of
Common Pleas of the County of Middlesex, in my possession
as Clerk of said Court ; said copy is in my hand-writing, and
made from said minutes; I have searched for the petition, and
1 cannot find it, :
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Exhibit P, on the part of the complainant, is a true ex-
copy from the minutes of the Circuit Court of the County of 3460
Middlesex, in my possession as Clerk of said Court ; I com-
pared it with the original entry in the minutes, and certified it ;
it is a true copy.

Cornelius Bordine is dead, and has been dead more than
ten years, N. BOOREAM.

The defendants except to the foregoing testimony as illeg{:}.
J. 8. BLAUVELT, Ex.
Sworn and subscribed tkis 17th day of September, A. D,
1851, before me, J. 8. BLAUVELT, Ex. 3470

Mus. Catharine Plum, a witness produced and examined on
the part of the complainant, being first duly sworn according
to Jaw, to testify the truth, the whole truth, and nothing bus
the trath, in this cause, on her oath says: I knew David Smith ;
when I first knew him he lived in Cranberry or Spotswood, or
somewhere in that direction, ; I next knew him when he kept
a public house in Neilson-street, in a house afterwards kept by
Mr. Perrine, in the city of New-Brunswick ; afterwards he
lived in Schureman-street, in said city ; while I knew him in 3480.
New-Brunswick I considered him a poor man ; he was in low
circumstances ; he was indebted to me, and he told me he was
not able to pay me the debt ; he lived at the time in Schure-
man-street.

The witness being cross-examined on the part of the de-
fendants, says : I don’t know where he died’; I recollect that
he kept tavern at the corner of Bayard and George streets, but
can’t recollect whether helived there before he lived in Schure-
man-street or not. My debt was never paid, it was not fifty
dollars. CATHARINE PLUM. 3490

The Defenidants except to the above evidence.
J.S. BLAUVELT, Ex.
Sworn and subscribed this 15th day of September, A. D.
= 1851, before me. J. 8. BLAUVELT, Ex.

Samuel C. Cook, a witness produced and examined on the
part of the complainant, being first duly sworn to testify the
truth, the whole truth, and nothing but the truth, in this cause, :
on his oath says : Iknew David Smith all the time he lived in 3500
New-Brunswick ; the last place he lived in New-Brunswick
was in Schureman-street, where he died ; I think while he lived
K
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in New-Brunswick, he was generally looked upon as a poor
man ; he was making a living, and that was all ; he died in
eighteen hundred and twenty-five or eighteen hundred and
twenty-six ; Cornelius Bordine died in eighteen hundred and
forty-one ; I am not sure that David Smith made a living ; be
was generally esteemed a poor man ; I had no particular know-

ledge about it. S. C. COOK.

3510 « Sworn and subscribed this I5th day of September, A. D.

1851, before me. ‘J. 8. BLAUVELT, Ex.
John B. Kirkpatrick, a witness produced and examined on
the part of the complainant, being first duly sworn, according
to law, to testify the truth, the whole truth, and nothing but
the truth in this cause, on his oath says: I am a brother of
Littleton Kirkpatrick ; he is in England by the last accounts,
dated the 22d day of August last ; his family is with him ; I
have no reason to expect him home in a year or two ; I have
access to all of his papers that I know of, and I presume

35201 have access to all his law papers ; I have examined all the

places where I suppose his law papers are, and have made
a careful search for the postea, in the case wherein John Den,
upon the demise of Throckmorton Obert, is plaintiff, and
George Hammel is defendant ; the paper now produced by me
and marked Exhibit T, on the part of the complainant, is the
only postea I can find ; to the best of my knowledge, this is
the only postea among his papers.

The witness being cross-examined on the part of the de-
fendants, says : my brother left here on the eighth or ninth of
May last, and sailed from New- York on the tenth day of May
last, at noon, in the steamship Pacific, for Liverpool, En-
gland, and arrived there, as his letters anncunced, in ten days
and fifteen hours thereafter.

JNO. BAYARD KIRKPATRICK.

Sworn and subscribed this 15th day of September, A. D.
1851, before me. J. 8. BLAUVELT, Ex.
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Between Throckmorton Obert, ]
Complainant, and
Peter G. Obert, and others, % L tnen il
Defendants, J

Examinations and depositions of witnesses in the above stat-
ed cause, ’gaken before me, John 8. Blauvelt, one of the Masters
and Examiners of the Court of Chancery of the State of New-
Jersey, at my office in the city of New-Brunswick, in the
County of Middlesex, and State aforesaid, on this sixth day of
May, A. D. one thousand eight hundred and fifty-three, in the

presence of Henry V. Speer, Solicitor of the complainant, and 355

Chz}fles 8. Scot, Solicitor, of the defendants, on due notice of
taking the same, admitted before me by the parties attending.
J. 8. BLAUVELT.

Henry B. Poole, a witness produced and examined on the
part of the complainant, being first duly sworn according to law,
to testify the truth, the whole truth, and nothing but the truth,
in the above cause, on his oath says : I reside in Washington,
South River, in Middlesex; I am acquainted with Peter G.
Obert very well ; I did know Mahlon Hammel by sight, from

any other individual, but I had no personal acquaintance with 3560

him ; I don’t knew where Mahlon Hammel lived at the time I
knew him ; T am the subscribing witness to the lease now shown
to me, and marked Exhibit O, on the part of the complainant,
produced and marked Oct. 1, 1851, Jos. C.Potts, M. C. The
name Henry B. Poole, signed as a witness to said lease, is my
signature, and the said lease was signed and sealed in my
presence, by Peter G. Obert and Mahlon Hammel, and I think
in my office ; the said lease is in my hand-writing and was
written by me in strict accordance with the dircctions of the

parties ; I think said lease was executed at the time it bears 3570

date. :

The witness being cross-examined on the part of the de-
fendants, says : I think I have a full and perfect recollection
of said lease ; I have a general impression that the whole bu-
siness was done at the date of the lease.

HENRY B. POOLE.

Sworn and subscribed this 6th day of May, A. D. 1853, be-
fore me, J. 8. BLAUVELT, Exam’r, &c.

Henry Hoagland, a witness produced and examined on the 3580

part of the complainant, being first duly sworn according to
law, to testify the truth, the whole truth, and nothing but the
truth, in the above cause, on his oath says: I was a constable
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of the Township of North-Brunswick, in the County of Middle-
sex, at the respective dates of the several executions, now pro-
duced and shown to me, and marked Exhibits A, B, C, D and E,
on the part of the complainant, May 6th, 1853 ; these five exe-
cutions were put into my hands, as a constable, to collect ; I
recollect old George Obert ; I can’t recollect his son Peter ; his

3590 name is very familiar to me ; his name was Peter G. Obert.—

The said five exccutions appear to have been against him,
though there is a variance in the name in the executions ; I
never knew any other Peter Obert than Peter G. Obert; I
think I had one exccution against old George Obert, but I don’t
recollect the particulars now; I may have had one, but I have
no distinct recollection of it.

The witness being cross-examined on the part of the de-
fendants, says : I can’t say that I haveany distinct recollection
of those transactions any farther than as they are brought to

3600 my memory by examining said executions; I think I have a

general recollection of doing business with said Peter G Obert.
HENRY HOAGLAND.

Sworn and subscribed this 6th day of May, A. D. 1853,
before me. J. 8. BLAUVELT, Ex.

Between Throckmorton Obert, ]
Complainant, and { In Chancery of New-Jersey,
Peter G. Obert and others, On Bill and Answer,
Defendants. J.

Depositions of witnesses, taken before me, J. Dickinson
Miller, one of the Masters in Chancery, of New-Jersey, at my
office in Jersey-City, on the seventh day of May, eighteen hun=
dred and fifty three, in the presence of H. V. Speer, Solicitor
and of counsel for the complainant, and of J. W. Scott, Esq., of
counsel for the defendants ; due notice of the taking of which
is admitted to have been served by the complainant’s Solicitor
on the Solicitor of the defendants.

Nancy Conklin, a witness produced on the part of the com-
plainant, being duly sworn according to law, on her oath depo~

3620 seth and sayeth ; I am a daughter of George Obert ; he resid-

ded in New-Jersey ; I am a sister of Peter G. Obert ; I was
married in eighteen hundred and one ; my husband’s name was




Jesse Conklin—he is dead ; he died four years ago about ; I had
a brother John, he is dead ; there are four children of John
!1‘\*mg ; I mean of John Obert ; they are named as follows :—
The oldest is Throckmerton, the next is Ann Magie, the nest
is Susan Verity, and the next is Jane Magie. 1 brought up
Ann Magie ; she was between seven and eight years old when
I took her ; I took Ann about two years before my father’s
death. The difference in tle ages between the several child- 3630
ren of John Obert, was about eighteen months between each ;
I visited my brother John in his life-time occasionally-—but sel-
dom, and in my visits to my brother, I saw the children ; I knew
the children. Peter G. Obert said something to me about a
bond or note, said to be held by John Burrows against my fath-
er, for one thousand dollars. Questicn—Did your brother Pe-
ter ask you any question about that bond or note ? Answer—
He did. Question—State what Peter asked you and said about
the note or bond ? Answer—After the death of my father,
he came to me and asked me if I knew anything about a 3640
bond that he, George Obert, had given to John Burrows, for
one thousand dollars ; I said no, and said that I did not be-
lieve that father had ever given him a note for that—and he
made me answer and said ncither do I believe it, but he said,
I have seen the bond, und it looks like father’s writing ; in that
conversation with my brother Peter, he spoke as if he had not
known of the existence of that bond or note before that time ;
I had a conversation with my brother Peter about some money
due from Mrs. White to my father ; my brother Peter did not
know of it until I told him of it; I understood from Peter 3650
that he had collected that money of Mrs. White, but I do
not know it ; I understood this from his family also ; my fath-
er said it was six hundred dollars or over, but it was as much
as that—and that she had owed it to him for many years ;
when I told my brother Peter of this debt I mentioned to him
that it was six hundred dollars ; I know nothing, ‘except by
hearsay, of a note of five hundred dollars, held by my brother
Peter against my father ; my brother Peter said something to
me ahout that note ; he said that he had a note against his
father for five hundred dollars—and he said that father had not 3650
kept the house, but had let the creditors take it, and he thought
he ought o pay the five hundred dollar note ; he, Peter, said
that his father George had let Peter Obert’s creditors take the
house ; the note had been given for the house which Peter sold
to my futher—so he told me ; Peter told me the_ house was
worth $500, besides the mortgage on it, and that is what fath-
er gave the note for,; that was the house Peter’s creditors took
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from my father ; Peter’s circumstances at that time were o
embarrassed that he failed ; he went tothe new countries be-

3670 fore his creditors knew that he had failed, and this transpired

whilst he was gone ; I mean by what transpired whilst he was
gone, that the Sherift’s sale of the house took place whilst he
was gone ; the house was sold by his creditors, by an officer, I
suppose, of course ; Peter tried to get the money on the note
before he went away ; he took it to New-Brunswick to get the
money for it, but he could not get it cashed, so my father told
me ; father was distressed about the note afterwards ; he said
it was unjust for him to pay the note and he should not do it ;
there was nothing done about it until the death of my father.

36801 know John Burrows ;.he was a son-in-law of my brother Pe-

ter ; I knew John Burrows a long time ago—when he first
married my brother Peter’s daughter; he resided in the City
of New-York ; I lived there also ; Mr. Burrows’ first wife, Pe-
ter’s daughter, is dead ; I was at Burrows’ house during her
last sickness ; I can’t say how long it is since her death ; she
had not been married over two years when she died ; my be-
lief is that Burrows’ was worth very little ; he was a mechan-
ic and worked at his trade ; in visiting the family I observed
that they lived comfortably, but very plain and indifferent ;

3690 they occupied a very small house ; I should not have thought

that John Burrows’ or his wife were worth a thousand dollars,
or half' that sum.

The counsel of the defendants except to the evidence
hereinbefore taken.

Being cross-examined, witness says : The house spoken of
which Peter sold to his father, was in Hudson-street, New-
York ; I am seventy years of age and over, . The Mrs. White
spoken of I have no knowledge of except from hearsay ; I can-

3700 not tell in what year my brother went.to the new countries ; it

is a good while ago ; I can’t remember how long. I cannot
tell how long ago my brother’s daughter, Burrows’ wife, died ;
I don’s know anything about Burrows’ building the State Bank
at New-Brunswick—never heard of it before ; I can’t say
Burrows’ was very poor, he was comfortable; I have not seen
Burrows’ for a long time ; may have seen him about thirty years
ago, but can’t tell when ; helived in Varick-street the last time
I saw him ; T have never heard of his death.

Re-examined in chief: My husband and myself conveyed

3710 to Throckmorton Obert my right in the real estate of my fath-

er ; we executed a deed forit ; I think the person who took
my acknowledgement to the deed was William Maxwell, in the
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City of New-York ; he took my and my husband’s acknowl-
edgement.

Cross-examined : I don’t know that T shall say what we re-
ceived for it ; I agreed to take five hundred dollars for it ; I
can’t say how much we got for it. Question—Did you receive
five hundred dollars for it ? Answer—1I did not.

Question—Did you receive four hundred dollars 2 Answer
—I can’t say that I did ; Throckmorton had so much trouble 3720
about it, that I had not the conscience to takeit. Question—
Did you receive three hundred dollars ? Answer—Don’t think
I did. Question—Did you receive two hundred dollars ? An-
swer—I think I received about one hundred dollars ; I don’t
think I received much more. Question—Did Throckmorton
Obert ever give you any note or bond for the money ? Answer
—1I don’t know what he gave my husband, he never gave me
any ; I think it likely he might have given a note or bond to
my husband. Question—At the time when you agreed to take
the five hundred dollars, was that agreeraent in writing ? An-3730
swer—I think it was. Question—What became of the written
agreement, was it delivered over to Throckmorton or not?
Answer-—I can’t say it was, or can’t say it was not ; my hus-
band is not living ; it was an agreement between my husband
and Throckmorton. Question—You have before said that you
had agreed to take five hundred dollars for it, was that your
husband’s agreement or your agreement ? Answer—It was
the agreement of both of us. Question—Was any of the one
hundred dollars you spoke of having received, paid in the life-
time of your husband ? Answer—It was. Question—How 3740
much of it ? Answer—I cannot tell. Question—Has any of
it been paid since the death of your hushand ? Answer—I be-
lieve there was, but it could not have been much.

NANCY CONKLIN.

Taken and subscribed at Jersey City, May 7th, 1853, be-
fore me.

J. D. MILLER, Master and Exam’r in Chancery.
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Between Throckmorton Obert, )

Complainant, and { Tn Chancery of New-Jersey.
f On Bill, &e.

Defendants. |
Depositions taken on the part of Complainant, before Jo-
seph C. Potts, a Master in Chancery, at his offiee in Trenton,
on the first day of October, 1851, in the presence of IHenry V.
Speer, Solicitor of the Complainant, and Joseph W. Scott, So-
licitor of the Defendants, due notice of the cxaminations be-
ing admitted by Solicitor of Defendants. Mahlon Hammell,
a witness produced on the part of complainant, being duly
sworn, says : I reside in Hamilton Township, Mercer County ;

b

3760 I know Peter G. Obert, of Middlesex County, New-Jersey ; I

occupied his farm in that County, Township of North-Bruns-
wick ; was there two years ; about fifteen yearssince I remov-
ed from thence ; was a written lease.

Paper marked Bxhibit O, on the part of complainant,
shown the witness, he says :

That is the lease, I believe ; the description of the premises
in the lease describes the land I occupied ; the signature to
the lease (my name) is mine; I wrote it ; the other is the
signature of Peter G. Obert ; I had the same land under rent

3770 the second year that I had the first ; when I left, my brother

George Hammell came on to the place ; I had it from the spring
of 1835 to the spring of 1837 ; my brother had possession of
the same lands I had, and which are described in this lease.
MAHLON HAMMELL.
Sworn and subscribed this first day of Qctober, 1851, be~
fore me. JOS. C. POTTS, M. C.

George P. Hammell, a witness produced on the part of the
complainant, being by me duly sworn, deposes and says: I re~

3780side in Trenton ; I know Peter G. Obert, of Middlesex Coun-

ty, New-Jersey ; I occupied his farm in North-Brunswick,
Middlesex County ; it was the same farm previously occupied
by my brother Mahlon ; I went into possession at the time he
went out of possession ; I had a written lease ; I think I went
on it in the spring of 1837 and went off in the spring of 1838 ; I
had possession of the lease ; I have searched for it several times
recently—have made diligent search—but have not been able to
find it ; I believe it to be lost ; my lease read that I had the
same farm that my brother Mahlon had ; the land described

3790in Ixhibit O, on the part of the complainant, is the same

land I had in possession, as tenant of Peter G. Obert; while
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T was in possession of this farm, there was a writ served on
me ; the writ was brought, T think, by Throckmorton Obert ;
I did not charge my memory with it ; was never but one writ
or declaration of cjectment served on me while T was in pos-
session ; it stated that there was a suit about to berbrought
about the farm of which I was in possession ; the suit was
brought——I understood it was for the recovery.of that farm-—
it was Sheriff Brown who served the writ ; I think 1 gave it to
Peter G. Obert, my landlord, but I an not positive ; I gwve him
notice that such a writ had been served upon me, the first time
I saw him afterwards ; I never appeared to that writ, nor did
I ever authorize any one to enter an appearauce for me ; nor
did I ever take any part or concern in the suit—nor do I know
who did ; I believe I had in possession all the lands my brother
had. da e GEORGE P. HAMMELL.
Sworn and subscribed this 1st October, 1851, before me,
o JO8. C..POTTS, M. C.

2800

James Wilson, a witness produced on the part of the com- 3810
plainant, being by me duly sworn, on his oath says: I am
Clerk of the Supreme Court of New-Jersey ; Exhibit P, on
the part of the complainant, is a copy of a rule entered in the
cause John Den, ex dem. Throckmorton Obert v. George Ham-
mell, in the Supreme Court of New-Jersey ; I copied it my-
self. - Exhibit N, on the part of the complainant, is a copy of
4 rule from the minutes of the Court, and I suppose it to be
in the same cause ; I copied it myself. Papers marked Ex-
hibit D and E, on the part of the complainant, being shewn
witness, he says: K, is a copy of the original execution, and 599
the return thereto, in the same cause, on file in my office ; I
have compared it with the original ; Exhibit D, is a copy of
the consent rule in that cause, on file in my office ; I have
compared it with the original. I have examined the records
and files of my office for a postea of a trial had in that cause,
December Term, 1838, but have 1iot been able to find any such
postea. J. WILSON.

Sworn and subseribed this 1st day October, 1851, before me.

JORB. C. POTTS, M. C.
L
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3830 TV.e following ave the depositions taken on the part of the De-

JSendants : ;

Examination of witnesses, &c., in a cause depending in the
Court of Chancery of the State of New-Jersey, wherein Throck-
morton Obert is complainant, and William Simpson, im-
pleaded with others, are defendants, taken at'the office «f Abra-
ham V. Schenck, in the City of New-Brunswick, on the thir-
tieth day of May, in the year of our Lord, 1848, before Abra-
ham V. Schenck, one of the Masters and Examiners of the
said Court, in the presence of Henry V. Speer, Esq, Solici-

3840 tor and of Counsel for the said Complainant, and of Charles

8. Scott, Esq., Solicitor and of Counsel for the said defendants.

Elisha N. Blew, of the County of Middlesex, a witness pro-
duced on the part of the aforesaid defendants, being duly sworn,
deposeth and sayeth : I live in North-Brunswick, in the Coun-
ty of Middlesex ; I am in my fifty-eighth year; I have lived
where I now live for thirty-three or thirty-four years ; I knew
old George Obert in his life-time, very well ; I was acquainted
with him ; I lived where I now live at the time of his death ;
I was one of the appraisers of George Obert’s estate, for the

3850 Administrator ; I think we appraised all the personal estate we

could find, but am not certain ; it is so long ago that I.cannot
pretend to remember all the particulars ; 1 have no doubt but
that we appraised all that we could find, but am not certain
that all was found. The family that lived there was not dis-
posed to give all up ; the family that lived there was George
Obert’s widow, and her mother, Thomas Brewer’s wife ; Thom-
as Brewer himself was a transient man ; was there off and on,
but did not stay there all the time ; he had no other home,
‘Witness thinks that one of the boys was there ; one of the

3860 Brewer boys ; he had been there farming for the old gentle-

man, but is not certain that he was there at the time of the
appraisement. The widow of George Obert was said to be
the daughter of Thomas Brewer ; was one of his family ; was
one of the children of Mrs. Brewer, at any rate. Witness
can’t say positively how old Mrs. Obert was at the time of the
appraisement ; thinks she was in the neighborhood of twenty
years of age at that time ; she had then been mairied about
two, three or four years. Question—What was the reputation,
character and standing of the family of old Thomas Brewer ?

3870 [Objected to as irrelevant.] He bore the character of a drunken,

lazy, drinking, quarrelsome fellow ; he bore the name of being
not honest ; he bore the name of being a thief. His wife was
a hard-working sort of a woman ; rather quarrelsome and slan-
derous ; she was thought to be not the most chaste woman in
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the world ; but witness does not know positively. The reputa-

tion of the family was bad ; as a general thing it was bad.—

The reason why witness said he did not know whether Mrs.
-Obert was Thomas Brewer’s daughter or not, is because Brew-

er’s wife did not bear the character of a chaste woman. Wit-

ness does not think that he knew or heard anything at that 3880
time against the character of Charlotte, the widow of George
Obert ; does not remember how old her son was at that time s

does not remember how long" Charlotte: staid there, but she
staid there for a short time afterwards ; she wentto live with
Samuel Whitehead afterwards, and has lived with him ever
since ; and it it now said that about a year ago she be-
came his wife ; she has a family of some six or eight children,
‘reputed to be by Mr. Whithead ; these children were all be-

fore they were married. Whitehead had a wife living at the
time that €harlotte went to live with him ; Whitehead’s wife 3890
died about two. years ago; but witness is not positive.

*-" Objected to by complainant’s counsel.

Sk ABM. V. SCHENCK, Ex’r.
Witness lived about one mile across the fields, and one mile

and a half by the road, from George Obert ; there were nearer
‘neighbors ; none now surviving, that witness remembers, except
Richard Service, and he lived about the same distance as wit-

ness from George Obert. I remember of there being a vendue

of the farm, but was not at it ; it was at my mother’s, who kept !
tavern on the road ; I heard that David Smith became the pur-3900
chaser of the farm.

Objected to by complainant’s counsel.
ABM. V. SCHENCK, Ex’r.

Question—Did you at that time, or about that time, and
if so when, haye any conversation with Peter G. Obert on the
subject of Smith’s purchase of the farm, and what was the
substance of the conversation ? Objected to. Not long after,
but how long I cannot pretend to say, I met with Mr. Obert
either on the road or at my mother’s ; he there stated to me
that Mr. David Smith had become sick or dissatisfied with3910
the purchase he had made, and wanted to know if I would not
buy the farm on the same terms that Smith was to have it ;
stating that he thought it wasa cheap property, and he thought
it would be to my advantage to buy it. The reason why Idid
not buy it was that I was young, poor, hal just began the
world, and did not want to run in debt ; Idon’t know that
Obert assigned as a reason that Smith was afraid of the Brew-
ors; I think, to the best of my recollection, he said that Smith
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thought he would have trouble with the Brewers, and that was

3920 one reason why he would not take it ; that reason had noope-

ration with me ; my reasons were as I have stated before ; that
1 did not want to involve myself. Theoldest son of Charlotte,
George, has lived with Whitehead up to within three or four
vears ; Whitehead brought him up as his own son ; he was
called George Obert. .
Witness being cross-examined on the part of the complain-
ant, says : at the time that I went to make the appraise-
ment of which L have spoken, George Obert had been dead
five or six weeks, but I am not positive ; Charlotte, the widow

3930 of George Obert, it runs in my mind, staid on the farm some

cight or nine months after the appraiscment ; I may be wrong
vith regard to the time, but such is my impression ; I had
lived in the neighborhood some two or three years before the
appraisement ; 1 followed the business of house carpenter ; 1
am not certain whether Peter G. Obert, or some other person
betore him, moved on the farm after Charlotte, the widow of
Greorge Obert, left it ; Peter G. Obert moved ¢n not long after
it ; I think that Abraham Accor, who married the sister of
Charlotte, lived on the farm, and was there onc or two years

3940 after George Obert’s death, and before Peter G. Obert moved

on ; but am not positive. I am not positive that Charlotte
was there at the time that Accor was there, or whether she had
then gone to Whitehead’s. I think that George Obert was in
the neighborhood of eighty years of age at the time of his
death, but am not certain ; I am acquainted with young George
Obert, the son of Charlotte ; he resembles the Obert family a
good deal ; 1 should not think that he resembles Whitehead,
nor any of Whitehead’s boys ; I have no doubt in my mind
that George was the son of old George Obert ; by Whitehead’s

3950 boys, I mean the boys he had by Charlotte ; he has no-other

boys ; I can’t say how long it was after the sale of the farm that
I had the conversation with Peter G. Obert, of which I have
spoken ; but I suppose it was before David Smith conveyed it
to Peter G Obert ; I remember of having witnessed the deed
from Peter G. Obert, as Administrator of George Obert, his
father, to David Smith, and the deed from David Smith to
Peter G. Obert, for the farm ; if my memory serves me they
were both done at once ; it was done at David Smith’s house
""in New-Brunswick ; I don’t know of any second transaction.

3960 It is my impression that they were both executed at once ; I

don’t remember of seeing any money paid ; I don’t remember
any reason assigned for the transfer to Peter G Obert ; but it
was so long ago that I have no distinet recollection of what
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passed ; I don’t remember that there was anybody but Peter G.
Obert, David Smith and myself, present at the time ; I don’t re-
mom!)cr }\'ho asked me to become a witness to the deed my im-
pression is that one or the other of the parties met me in New-
Brunswick, and called me in to witness the deed, but I can’t
.tel.l wlnch‘ot them ; this is not a matter of memory, but an
inference from what went before. I can’t tell how long I was 3970
engaged in exccuting the deed ; T can’t tell in wlmtapart ot
the house it was done.  When Mr. Peter G, Obert spoke to me
about purchasing the farm, 1 owned a small place of" about fif-
~ ty-seven acres, and I own the same place now ; my place was
then incumbered to the amount of some four or five hundred
(!ull:lrs; I paid, I think, about one thousand dolars for my
farm. } ELISHA N. BLEW.
Sworn and subscribed at the time and place aforesaid, be-
{ore me. ABM. V. SCHENCK, Master and Exam’r,

Between Throckmorton Obert )

__Complainant, and ¥ In Chancery of New-Jersey. 3980
William Simpson, and others, | On Bill, Answer, &ec.
Defendants.

It is hereby agreed that the examinations and depositions
of any witness or witnesses, may be taken without farther no-
tice, at Jersey City, before any of the Examiners of this Court,
resident at Jersey City, or who may happen to be there.
And that the depositions taken there in pursuance of this
agreement, may be read on the hearing of this cause, provided
that the testimony so taken, be confined to the following par-
ticulars :— 3990
1. That John Adams Smith was on the sixth day of April,
eightcen hundred and fifteen, and before and after that time,
a Master in Chancery of the State of New-York, and that he
was doing business as such, and that he was then residing in
the City of New-York—
2. That the certificate and signature thereto, endorsed upon
a certain paper, writing, and which paper, writing, sealed, pur-
ports to be a mortgage from George Obert to John Burrows,
1s in the proper hand-writing of the said John Adams Smith—
3. That the said paper, writing, sealed, and which is mark- 4000
ed Exhibit No. 9, in this cause, was executed by the said George
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Obert, in the presence of him, the said John Adams Smith, or
that the said Geor ge Obert acknowledged to him, the said Jolm
Adams Smith, as a Master authorized by law to take such ac«
knowledgement, that he, the said George Obert had executed
the said paper, writing, sealed—

4. That B. C. Leveridge, purporting to be an attesting
witness to the said paper, writing, sealed,-has either departed
this life; or that he caunot be found:

H. V. SPEER; Solicitor of (,0mpldmzmt
CHARLES 5. \COJ'T Solicitor for Ddendants

It is furcher agreed that the deposition or examination of
the said John Adams Smith may be taken before Stephen C. Par-
menter, Esq., at any place where the said Stephen C. Parmenter
shall happen to be, within the State of New=York, and for that
purpose the said Stephen C. Parmenter is to be considered as
a commissioner, by special agreement of -the parties, provided
that the deposition or examination of the. said John Adams
Smith, be confined to the particular points in the above first

4020 agreement set forth—

And it is further agreed that the said deposition or exami-
nation so as aforesaid to be taken, may be read in evidence up-
on the hearing of the cause.

H. V. SPEER, Solicitor of Complainant,.
CHARLES 8. SCOTT, Solicitor of Defendants.

The examination and deposition of John Adams Smith, of
the town of Newburzh, in the County of Orange, and State of
New-York, taken in pursnance of the annexed agreement, before
Stephen C. Parmenter, Iisq., a Justice of the Peace in and for

4030 said Orange County in said State, this fourth day of September,

1850, at the town aforesaid.

The said John Adams Smith being duly sworn, testifies ;
I was, on the sixth day of April, eighteen hundred and fif-
teen, and before and atter that time, a Master in Chancery of
the State of New-York, doing business as such, and then re-
siding in the City of New-York. The certificate and signature
thereto, endorsed upon a certain paper, writing, and which pa-
per, writing, sealed, purports to be a mortgage from George
Obert to John Burrows, and is marked Exhibit No. 9, is in my

4040 hand-writing,  On the sixth day of April, 1815, George Obert,

whose identity wag satisfactorily proved to me by the oath of
B. C. Leveridge, a subscribing witness to the aforesaid paper,
writing, marked Exhibit No. 9, personally came before me
and acknowledged that he exccuted said paper, writing, pur-
porting to-be a mortgage from George Obert to John Burrows,
as aforesaid.  The said B. C. Leveridge at said time, testified
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under oath, that he saw George Obert, the person described in

said mortgage, execute the same, and knew him to be the same-
person‘described in said mortgage, aud that he, the said Lev-
eridge, had subscribed: his nawe thereto as a witness.. Krom 4050
said acknowledgment and proof, I made a certificate thereof,
endorsed on said mortgage and subscribed. the same, as there

set forth in my own proper hand-writing, with my name as-
Master in Chaucery. As such Master in Chauncery, I was duly
anthorized by law to take such acknowledgment. 1 have no
knowledge ‘whether said B. C. Leveridge, the attesting witness
aforesaid,'is'dead or living, not having heard of or from him
for mauny years. < ¢

: 1 JOHN ADAMS SMITH.

9

September, 1850, at the town of Newburgh aforesaid.
STEPHEN C. PARMENTER,
Justico of the Peace in'and for Orange County.

Taken, subscribed and sworn to, before me, this 4th day Of4060

Examination of witnesses, &c., in a cause depending in the
Court of Chancery of the State of New-Jersey, wherein Throck-
morton Obert is complainant, and William Simpson, Peter G.
Obert and others, are defendants, taken at my office in the City
of New-Brunswick, on the twenty-fifth day of February, A, D.
eighteen hundred and fifty-one, before me, Abraham V. Schenck,
one of the Masters and Examiners of the said Court, in the
presence of Henry V. Speer, Fsq., Solicitor of Complainant, 4070
and of J. W. Scott, Esq., of Counsel with defendants; due
notice of taking said examinations admitted before me by the
parties attending,

ABM. V. SCHENCK, M. C.

Joseph W. Scott, a witness produced on the part of the de-
fendants, being duly sworn, deposeth and sayeth : I know the
hand-writing of Robert Boggs, and have seen him write ; the
writing of the whole of the paper marked Exhibit A, a, on the
part of the defendants, February 25th, 1851, is in the proper
hand-writing of the said Robert Boggs, and also the signature
of R. Boggs to the same paper, is in the proper hand-writing 4080
of the said Robert Boggs.

Sworn and subscribed February 25th, 1851, before me,
ABM. V. SCHENCK, M. C.

The defendants offered in evidence a paper, writing, signed
B. Boggs, dated 11th November, 1821, and marked Exhibit




96

A, a, on the part of the defenlants, February 25th, 1851 ; also,
a commission of John A. Smith, as Master in Chancery of the
State of New-York, marked Exhibit C, ¢, on the part of the de-
4090 fendants, February 25th, 1851 ; also, an exemplified copy of
records and proceedings of the Olphaus’ Court of the County
of Middlesex, marked Exhibit D, d, ex parte defendants, Febru-
ary 25th, 1851. ABM. V. SCHENCK, M. C.

Josiah Ford, a witness produced on the part of the defend=~
ants, being duly sworn, deposeth and sayeth, that the affidavit
marked L\lnlnt B, b, on the part of the (lt,fend(luti February
25th, 1851, was txl\u) sworn and subscribed lwl‘uw me, as
a Jll(lﬂb of 'the Infenul Court of Common Pleas, in and for
the Count\ of Middlesex, on the twenty-ninth day of Novem-

4100 ber, A. D. mohtcm hundred and twenty-five, by David Smith,

the doponent therein named. I was then one of the Judges
of the Court of Common Pleas, in aud for said County of Mid-
dlesex ; David Smith, the smd deponent in said affidavit, is
now dead, and has been dead for anumber of years ; my name
signed to said affidayvit, is in my hand-wtiting, and the name
of David Smith signed thereto, is in the hand-writing of said

David Smith. I think the writing of the body of the said af-
fidavit is in the hand-writing of Peter G. Obert.

JOS. FORD.

Sworn and subscribed February 25th, 1851, beforc me,
ABM. V. SCHENCK, M. C.

The defendants offered in evidence a paper, writing, pur-
porting to be an affidavit taken before Josiah Ford by David
Smith, November 29th, 1825, and marked Exhibit B, b, ex parte
defendants, February 25th, 1851.

ABM. V. SCHENCK, M. C. -

All of the above Exhibits and testimony objected to by
complainant’s Solicitor.

ABM. V. SCHENCK, M. C.
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William Simpson, one of the Defendants, having departed this 4120
life and las heirs-at-law Laving been lawfully substituted in
his stead, the Chancellor after Learing, n.ade the Jollowirg
decree, which was filed March 20th, 1854, ‘

Between Throckmorton Obert, )

Complainant, and g In Chancery of New-Jersey.
Peter G. Obert, and others, ‘ Decree.
Defendants.

This cause comiug on to be heard at the Term of October,
in the year of our Lord one thousand eight hundred and fifty-4130
three, in the presence of Henry V. Specr, of counsel with the
complainant, and of Joseph W. Scott, of counsel with the de-
fendants, Peter G. Obert, and of William Simpson, Peter Simp-
son, Peter D. Oakey and Nancy his wife, John Thompson and
Catharine his wife, Barbara Simpson, Abrahan: Simpson, Ellen
Simpson, George Simpson, David Simpson and Esther Ann
Simpson, the defendants ;  Samuel Magie and Nancy his wife,
Stephen Verity and Susan his wife, and George Obert, each
having appeared to the said suit, the said cause having been
regularly set down for hearing at the said term, and upon due 4140
notice given to Daniel B. Bordine, guardian of the defendants
George Simpson, David Simpson and Esther Ann Simnpson, the
decretal order of this Court heretofore made in the cause for
the revival of the said suit against the said William Simpson,
Peter Simpson, Peter D. Oakey and Nancy his wife, John
Thompson and Catharine his wife, Barbara Simpson, Abraham
Simpson, Ellen Simpson, George Simpson, David Sinipson and
Esther Ann Simpson, who by the death of William Simpson,
a defendant in the Bill of Complaint named, had become in-
terested in the said suit, and who were absent from and non-
residents of the State of New-Jersey, having been published 4150
within the time and in the manner directed in and by the said
order, and they or either of them not having caused any ap-
pearance to be entered, or put in any plea, answer, demurrer
or disclaimer, whereupon and upon reading the pleadings and
proofs in the cause, and the arguments of counsel on bpth
sides having been heard, and the Chancellor having taken time
toadvise thereon, and now on this seventh day of .Feb‘ruary,.
in the year eighteen hundred and fifty-four, dueexamination of
the said pleadings and proofs being given, and flue dghbera}twn
thereupon being had, it appearing to the satisfaction of the 4160
Chancellor, from the said proofs, that the deeds of conveyance
mentioned in the pleadings and proofs, and purporting to be
made by the said Peter G. Ob%t as Administrator of George

\
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‘Obert, deceased, to David Smith, and by the said David Smith
and Sarah his wife, to the said Peter G. Obert, is fraudulent
and void as against the complainant, and was so declared by
the verdict and judgment in the ejectment suit mentioned in
the bill of complaint, and that the complainant recovered in
and by the said verdict and judgment, one equal twantieth part
4170 of the lands in the bill of complamt mentmnﬂd. as one of the
heirs-at-law of the said George Obert, deceased, his grandfath-
er; and was lawfully put in possession of the*n 3
It is therefore ordered, adjudged and decreed, and the
‘Chancellor, by virtue of the power and authority of this Court,
doth order, adjudge and decree that the said deed, s> as M‘nre-
said, made by the said Peter G. Qbert, Ac lmm&mtm as afore-
said, to the said David Smith, bearing date the fourth day of
Juue, eighteen hundred and tw enty- ~two , and the said deed so
as aforesaid made by the said David %nlth and his wife, to the
4180 s2id Peter G. Obert, for the lands and premises in the’ plead-
ings and proofs mentioned and déscribed, are and were, from
the time of the execution thereof, fraudulent and \'01d as
against the said complainant, and that the same be set aside
as to the c mplainant, and that a partition be made of the lands
i and premises in the bill of complaint mentioned and described,
and that complainant is entitled to have six-twentieths thereof
in value set off and assigned to him, the remaining fourteen-
twentieths thereof in m]uo to be set off and asswned to the
‘said defendants, \Vxllmm Sunpson Peter blmpson Nancy,
4190 wife of the said Petm . Oakey, Catharine, wife of the said
John Thompson, dlbdl& Simpson, Abraham Simpson, Ellen
Simpson, (xunuc Simpson, Dand SMmpson and Esther Ann
Simpson, who are heirs-at-law of the said- William Simpson,
deceased ; the complainant to be charged with five-twentieths
of the ]HIIC]HS“-HIOUC" paid by William Simpson for the said
lands, with interest from the time of payment, the said heirs
to be Lix.u ged with six-twenticths of the rents, issues and pruf—
its, or \cmlv value of the said lands, and of the wood and tim-
ber cut thercon during that time ; and whereas it is alleged
4200 0n the part of the said Peter G. Ulmt that four certain l»tq
which never belonged to the said Gemne Obert, are lmlude
in the boundaries of the suid land deseribed in the bill of com-
plaint, one of which said lots ot cight four tenths acres, he al-
leges was conveyed to him by cne David Freeman ; 'm«)thel
of seventeen five-tenths acres was conveyed to him by Ferdi-
nand 8. Van Arsdalen ; aunother of thirty y-five twenty-six one-
“hundredth acres was conveyed to him by Andrew Suowhill, at-
‘torney for Henry Obert, and that the remaining one belongud
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to the heirs of Robinson Thomas, and contained fourteen acres ;
it is ordered that it be referred to John 8. Blauvelt, Esq., Mas- 4210
ter, to ascertain and report whether the said lots, or any of
them, are included and contained within the boundaries of the
said land described in the bill of complaint, and if any of them
are included in the said boundaries, that the Master do ascer-
tain and report to this Court, the correct boundaries of the
residue of the said land, described and mentioned in the bill
of complaint, atter deducting such or such parts of the said
lots, or either of them, as are included in the boundaries of the
said land described in the bill of complaint ; and that for that
purpose he be at liberty to use the proofs and exhibits made 4220
and offered in this cause, and that the said Peter G. Obert
prolucs o the Muster, on his requisition, the deeds foc the said
lots, 80 as atoresaid conveyed to him, and also the deed from
him, us Administrator, to David Smith.

And that the said Master do also ascertain and report the
amount of the rents, i sues and profits, or yearly value of the
said lands, and the value and amount of the wood and timber
cut thereon since the same were conveyed to the said William
Simpsou by the Sherifl’ of Middlesex, to the time of making
his report, and that he state the amount due for principal and 4230
interest, upon the sum of four hundred and ninety-five dollars,
the interest to be computed from the time the said principal
was paid by the said William Simpson to the said Sherift.

And that the said Master state an account between the
complainant and the heirs of the said William Simpson on the
one side, charging the said heirs with six-twentieths of the
aforesaid amount of the rents, issues and profits, or yearly val-
ue of the said land, and of the value of the wood and timber
cut on the same during the period aforesaid ; and on the other
side, charging the said complainant with five-twenticths of the 4240
amount due for principal and interest upon the said sum of
four hundred and ninety-five dollars, as aforesaid.

And further directions be reserved till the coming in of the
said report. B. WILLIAMSON, C.




100

John 8. Blawvelt, Fsq., the Master to whom the subject was e
Jerred by the foregoing decree, having taken testimony in the
case and heard Counsel, reported to the Chancellor.

Between Throckmorton Obert, ]
Complainant, and ‘

Peter G. Obert, and others,

Defendants.

This cause having heen referred to me, John 8. Blauvelt,
one of the Masters of the Court of Chancery of the State of
New-Jersey, by a certain interlocutory decree made therein,
dated the seventh day of February, in the year of our Lord one
thousand eight hundred and fifty-four, to ascertain and report
whether certain lots, in the said decree mentioned, are included
in the boundaries of the lands described in the bill of com-
plaint, and if any of them are included in the said boundaries ;

L In Chancery of New-Jersey.
|

4260 that he ascertain and report to this Court the correct bounda-

ries of the residue of the said lands described and mentioned in
the bill of complaint, after deducting such or such parts of the
said lots, or either of them, as are included in the boundaries of
the said lands described in the bill of eomplaint, and also to
ascertain and report the amount of the rents, issues and profits
or yearly value of the said Jands, and the value and amount of
the wood and timber cut thereon since the same were conveyed
to the said William Simpson, by the Sheriff of the County of Mid-
dlesex, to the time of making such yeport ; and that said Mas-

4270 ter also state the amount due for principal and interest upon

the sum of four hundred and ninety-five dollars, the interest to
be computed from the time the principal was paid by the said
William Simpson to the said Sheriff, and also state an account
between the complainant and the heirs of the said William
Simpson, on the one side, charging the said heirs with six-twen-
tieths of the aforesaid amount of the rents, issues and profits,
or yearly value of the said land, and of the value of the wood
and timber cut on the same during the period aforesaid, and
on the other side charging the said complainant with five-

4280 twentieths of the amount due for principal and interest mpon

the said sum of four hundred and ninety-five dollars. I do re-
port to the Chancellor that I have been attended by Henry V.
Speer, Bsq., Solicitor, and of Counsel with the complainant,
and Charles 8. Scott, Esq., Solicitor of, and John Van Dyke,
Esq., of Counsel, with the defendants, and in the presence of’
the parties attending, I have taken the testimony of wit-
nesses hereto attached, and received certain Exhibits accom-
panying this my report, and considered of the matters so re-
ferred to me as aforesaid.
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And I do certify and report that the said lot conveyed to 4280

the said Peter G. Obert by David Freeman, containing eight
four-tenths acres, the said lot conveyed to the said Peter G.
Obert by Ferdinand . Van Arsdalen, containing seventeen
five-tenths acres, and that the remaining lot which belonged
to t}}e heirs of Robmsa}n Thomas, containing fourteen acres,
are included and contained within the boundaries of the said
land described in the bill of complaint, and that the lot laid
down on the map appended hereto, and marked Exhibit B, on
the part of the complainant, and designated “ Peter G. Obert
to Paul Obert, 28 acres,” is also included and contained with 4290
the boundaries of the said lands described in the bill of com-
plainant.

And I do further report, that the said lot conveyed to the said
Petcr_ G Obert by Andrew Snowhill, attorney for Henry Obert,
containing thirty-five acres twenty-six one-hundredths acres, is
not included and contained within the boundaries of the said
land described in the bill of complaint.

And I do further report to the Court, that at the request
of the parties attending, from the evidence in the cause, the
said map Bxhibit B, and a paper hereto appended, dated < Old 4300
Bridge, N. J., Dec. 8th, 1854,” and signed “ A. J. Disbrow, D.
8.,” that excluding the four lots of land mentioned in the said in-
terlocutary decree, and in the testimony of Andrew J. Disbrow,
called “ the David Freeman lot,” “ the Van Arsdalen lot,” ¢ the
Henry Obert lot,” and * the Robinson Thomas lot.” and ex-
cluding the said lot laid down on said map, Exhibit B, and
marked “ Peter G. Obert to Paul Obert, 28 acres,” the follow-
ing ig, and the parties agreed before me that the following is
a true description of the lands in controversy in this suit, viz.:

Beginning at a stone heap in an old meadow, at a point 4310
on the map marked A ; thence, 1, north two degrees, east one
chain, to the point on the map marked B ; 2, south eighty-
nine degrees, west fifty-two chains and twenty-six links ; thence,
3, north two degrees, west eighty links ; thence, 4, north six-
ty-three degrees and fifteen minutes, west nineteen chains and
fifty-five links; thence, 5, south thirty-eight dcgren_\s and
thirty minutes, east seven chains ; thence, 6, south fifty-four
degrees, west twelve chains ; thence, 7, north thirty-eight de-
grees.and thirty minutes, west seven chains ; thence, 8, south
fifty-five degrees-and fifteen minutes, west ﬁftee‘n chains and 4320
forty links, to the point on said map marked F ; thence, 9,
south twenty-one degrees, east twenty-eight chains and twen-
ty-five links, to the point on said map marked G ; thence 10,
north seventy-two degrees, cast fourteen chains, to the point




on the map H ; thence, 11, north fifty-one degrees and forty-
five minutes, east ten chhins and forty-five links, to the point
on the map I ; thence, 12, south thirty one degrees and forty-
five minutes, east ten chains and forty-five links, to the point
on the map.J ; thence, 13, south forty-one degrees and thirty

4330 minutes, west one chain and ninety-seven links, to the point

on the map, K ; thence, 14, south ten degrees and thirty

minutes, east one chuain; thence, 15, east eighieen chains

and seventy five links to the point on the map marked P ;
thence, 16, north eighty- seven degrees and thirty minutes, east

thirty-cizht chains to the point on the raap, Q; thence, 17;

north seven (lc”'lu‘»w and thirty minutes, east two chains to the

point on the map, R ; thenee, 18, north sixty-two degrees, west
twenty-cizht chains ‘md seventy Tinks to the point on the map

S tlmncu 149, north seventy democs and forty five minutes,

4340 east t\\'cn‘r\'-fn'u chains and el ln\ links to the point on Hle

map, T ; thence, 20, north fm«\ ~five minutes, east eight chaing,
to the plaue of beginning, containing two hundred and fifty-
five acres.

And I do further report to the Court, that the yearly value
of the said Jands, since the same were conveyed to the said
William Simpson by the Sheriff of the County of Middlesex,
by deed dated, as alleged in the answer, the nineteenth day of
May, in the year of our Lord one thousand eight hundred and
forty-three, is one hundred dollars.

0 And I do further report, that the value and amount of the
wood and timber cut upon the said lands and premises, since
the same were conveyed to the said William Simpson by the
Sheriff of Middlesex, to the time of making this report, is not
definately ascertained by the testimony taken before me, but
is estimated only by the witnesses, and from their estimates, I

report to the Court that the value and amount of the wood and
timber cut on said lands during the period of time la t aforesaid,
is nine hundred and twenty-five dollars.

And I do report further, that the amount due for principal

4350 and interest upon the sum of four hundred and ninety five

dollars, from the date of the said Sheriff’s deed to the said
William Simpson, the nineteenth day of May, one thousand
eight hundred and forty-three, the time when it is presumed
that the said sum of money was paid by the said William
Simpson, to the said Sheriff, to the day of the date of this re-
port, is eight hundred and forty dollars and twenty-three cents,
as by Schedule No. 1, appended hereto, and to which for greater
certainty I refer, will more fully appear,

And I do further report to the Court, that I have stated
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‘an account between the complainant and the heirs of the said 4360

‘William*Simpson, charging the said heirs of the said William
Simpson, on the one side, with six-twentieths of the aforesaid

‘@gmount, of the rents, issues and profits, or yearly value of the

said land, and of the value of the wood and timber cut on the
same, during the -period aforesaid ; and en the other side,
charging the said complainant with five-twentieths of the
amount due for prineipal and intervest upon the said sum of
four hundred and ninety-five dollars, as aforesaid, which said
‘account is marked Schedule No. 2, and is hereto annexed and
to which for greater certainty I refer, by which said Schedule 4370
it appears that the amount chargeable to the said heirs of the said
Wiiliam Simpson, is_six ‘hundred and twenty six dollars and
twenty-five cents, and the amount chargable to the complain-
ant, is two hundred and ten dollars and six cents.

The evidence taken on the ‘hearing before me, is appended
hereto—all which is respectfully submitted.

Dated New-Brunswick, January 3d, 1855.

J. 8. BLAUVELT, Master in' Chancery of New-Jersey.

SCHEDULE No. 1. 4380
Amount of consideration money paid by Wiiliam Simp-
son to the Sheriff of the County of Middlesex,
for deed dated the 19th day of May, 1843, men-
tioned in the decree in this cause....cc.coeeee..$495 00
Interest thence to January 3d, 1855........000.....345 23

Amount of principal and interest money of said con-
BILETILIO s s oot b o e e e e L HSAQD S
January 3d, 1855.

J. 8. BLAUVELT, Master in Chancery of New-dersey. 4390
SCHEDULE No. 2.
The heirs of William  Simpson in account with Throck-
morton Obert, the Complainant, Dr.

To six-twentieths of the yearly value of the lands
above named, and as is above stated, at per year
$100, from Md\ 19th, 1843, to Jdnum) 3d, 18.).)

11 years, 7 months, I.)(Ia)s............g...... 551 162 50

Amount of wood and timber cut as above reported, 925 00

$2,087 50 44¢0
Six-twentieths of which sum of $2, 097 JO herein
charged to the heirs of said William Simpson as
by the decree is direnied lisie:css veinn s di e 8626125
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Throckmorton Obert, Dr.
To five-twentieths of the amount due for the
principal and interest of the said sum of. $495 00
Whole amount due January 3d, 1855.....840 23
Five-twentieths charged to complainant.............$210 06
4410 January 3d, 1855.
J. S. BLAUVELT, Master in Chancery of New-Jersey.

The Chancellor having heard the exceptions made to the report,
made the following decres, which was filed July 17th, 1855 :
Between Throckmorton Obert, |

4420 Complainant, and '}\ In Chancery of New-Jersey.
Peter G. Obert, ct al. Decree, 5th July, 1855.
Defendants. _I

This cause coming on to be heard upon the exceptions {o
the Master’s report, and for further directions in the presence
of Henry V. Speer, of counsel with the complainant, and John
Van Dyke, of counsel for the defendants Peter G. Obert, Wil-
liam Simpson, Peter Simpson, Peter D. Oakey and Nancy his
wife, John Thompson and Catharine his wife, Abraham Thomp-
son, Barbara Simpson, Abraham Simpson, Ellen Simpson,

4430 George Simpson, David Simpson and Esther Ann Simpson,
due notice of the said hearing also been given to Daniel B,
Bordine, guardian of the said George Simpson, David and Es-
ther Ann, and the said Abraham Thompson, infant defend-
ants, the said bill having been dismissed as to the said defend-
ants, Samuel Megee and Nancy his wife, Stephen Verity and
Susan his wife, and George Obert, and the report in this cause,
made by John 8. Blauvelt, Esq., Master, bearing date the third
day of June, A. D. 1854, and the exceptions taken thereto by
the defendants in this cause being produced and read, and it

4430 appearing by the said report and exceptions, that the Master
has charged the said William, Peter, Nancy, Catharine, Bar-
bara, Abraham, Ellen, George, David and Esther Ann Simp-
son and Abraham Thompson, the heirs-at-law of William
Simpson, deceased, a defendant named in the bill of complaint,
with the sum of nine hundred and twenty-five dollars for wood
and timber cut on the lands in the bill of complaint mention- i

ed, and of which the said George Obert, Sr., in the bill of |
complaint named, died seized, and it appearing to the satisfac-
tion of the Chancellor, that the said charge is erroneous and too
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large, and that'thesum of six hundred and seventyfive dollars4450
only, ought'to be charged for the said wood and timber. Tt is
ordered that the said repott be corrected in this particular, by
deducting from said amount therein charged for wood and tim-

ber, the sum of two hundred and fifty dollars, and it is so cor-
rected by the Chancellor. : :

And it further appearing ‘that the other exceptions'to the
said report ave erroneous and without foundation, it is ordered
that they be, and the sameare hereby overruled and disallowed.

‘And.it is further ordered, that the said report, so corrected
as aforesaid, and all the matters and things therein contained, 4460
do stand ratified and confirmed, by the order, authority and
decree of this Court. :

‘And it further-appearing by the said report, as corrected
ag aforesaid, that the amount of principal and interest due
from ‘the complainant to the said "William Simpson, Peter
Simpson, John D. Oakey and Nancy his wife, in right of the
said Nancy, John Thompson and Catharine his wife, in right
of the-said Catharine, Abraham Thompson, Barbara Simpson,
Ellen, Abraham, George, David and Esther Aun, the children
and heirs-at-law of the said William Simpson, in the bill of4470
complaint named, for 'five-twentieths of the purchase money
paid by the said William Simpson for ‘the said lands, whereof
partition is sought by the said bill of complaint, is the sum of
two hundred and ten dollars and six cents.

And that the amount due from the said children and heirs-
at-law of the said William Simpson to the complainant, for six-
twentieths of ‘the yearly value of the said lands, and of the
wood and timber cut thereon, from the date of the said pur-
chase, is the sum of five hundred and fifty-one dollars and
twenty-two cents, and that there is a balance of ‘three hun-4480
dred and forty-one dollars and sixteen cents, due from the said
children and heirs-at-law of ‘the said William Simpson, to the
said complainant, on account of the said six-twentieths of the
yearly value of the said lands, and of ithe wood and timber cut
thereon. Itis further ordered, adjudged and decreed that the
complainant is entitled tohave and receive of and from the said
‘William Simpson, Peter Simpson, John D. Oakey and Nancy
his wife, John Thompson and Catharine ‘his wife, Abraham
Thompson, Barbara Simpson, Ellen, Abraham, George, David
and Esther Ann, ‘the said balance and sum of three hun-4490
dred and forty-one dollars and sixteen cents, with interest
thereon from the date of the said report, and that the samebe
made and levied out of and is hereby made and declared 'to be
a lien upon their'interest and estate in the said lands;and when




such part thereof as shall be set off and assigned to them by
virtue of the decree in this cause, and in default of payment,
that the complainant have execution by fier: facias, against
the said lands.

And it further appearing by the said report, that the lot

4500 of eight four-tenths acres, conveyed to the said defendant, Pe-

ter G. Obert, by David Freeman ; the lot of seventeen five-
tenths acres, conveyed to him by Ferdinand S. Vanarsdalen,
and the lot of fourteen acres belonging to the heirs of Robin-
son Thomas, and in the answer of the said Peter G. Obert’
mentioned and described, are included and contained in the
boundaries of the said lands described in the bill of complaint,
but that the lot of thirty-five twenty-six one-hundredth acres
conveyed to the said Peter G. Obert by Andrew Snowhill, at-
torney of Henry Obert, is not included or contained therein,.

4510and that the said Master has ascertained and reported a correct

description of the boundaries of the residue of ‘the said lands
described and mentioned in the bill of comjplaint, after deduct-
ing thereout the said lots of eight four-tenths acres, seventeen
five-tenths acres and fourteen acres, and of which said residue
partition is to be made.

It is further ordered, adjudged and decreed by the Chan-
cellor, that partition be made of the said residue of the said
lands described in the said report in the manner ordered and
directed by the interlocutory decree in this cause, and that a

4520 commission do issue, directed to John Perrine, Henry Van

Liew and Andrew J. Dishrow for that purpose.

And it is further ordered that the said commissioners do
malke division of the said lands into two parts, one whereof to
contain six-twentieths, and the other fourteen-twentieths of
the said lands, and that they make the said division by metes
and bounds where they shall see occcasion, and that all deeds,
writings, surveys, muniments, relating to said lands in the
custody or power of any of the parties, be produced before the
commissioners upon oath as they shall direct ; and it is fur-

4530 ther ordered that the said commissioners shall examine wit-

nessess on interrogatories or otherwise, relating to the matters
in question, as they shall think fit ; and that they shall set off
and assign the six-twentieths of the said lands to the said com-
plainant, to be enjoyed by him in severalty, and the said four-
teen-twentieths of the said lands to the said William Simpson,
Peter Simpson, Nancy Oakey, wife of the said John D. Qakey,
Catharine Thompson, wife of the said John Thompson, Abra-
ham Thompson, Barbara Simpson, Ellen, Abraham, George, Da-
vid and Esther Ann Simpson, to be enjoyed by them in severalty.
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And it is further ordered, that after such partition shail 4540
have been made as aforesaid, the said complainant and the said
defendants, William Simpson, Peter Simpson, John D. Oakey
and Nancy his wife, in right of the said Nancy, and John
Thompson and Catharine his wife, in right of the said Catha-
rine, Ellen Simpson, Barbara Simpson, Abraham Simpson,
shall convey such several rights and parts to each other re-
spectively to be held in severalty, and that the complainant
shall be at liberty to apply to this Court for a conveyance from

‘the said Abraham Thompson, Georce Simpson, David Simp-

son and Bsther Ann Simpson, when and as they respectively 4550
attain the age of twenty-one years, and that in the meantime
the said complainant shall quietly hold and enjoy his said six-
twentieths of the said lands in severalty, against each and all
of the said defendants, and all persons claiming under them
respectively. :

And it is further ordered and-adjudged, that the said de-
fendants do pay to the complainant, his costs of this suit, to
be taxed 'to the making of and including this decree, and the
same be and are hereby made a lien upon the estate and inter-
est of the said defendants, in the said lands and upon such 4560
parts of the same as shall be assigned to the said defendants,
and that complainant may have execution for the said costs
against the said lands.

And it is further ordered that the costs and expenses of ex-
ecuting the said commission, and making partition, be borne
and paid by the parties ratably, and be a lien upon their re-
spective interests and parts of the said lands, and that the said
commissioners do proceed with all convenient despatch in exe-
cuting and returning the said commission to this Court.

B. WILLIAMSON, C, 4570

The Commission mentioned in the last mentioned decree haw-
ang been issued, the Commissioners therein named, proceeded 4580
to execule the duties thereof, and by a report filed on the 5th
day of February, 1856, report d to the Court of Chuncery
that they had made partition of the premises in question by
metes and, bounds, giving to the. Complainant six-twenticths
thereof, and tothe Defendants fourteen-twentieths thereof,




On the coming in of the last mentioned report, the Cliancellor
made the. following decree, which was filed on . the 12th day
of April, 1858.
. Between: Throckmorton ]
4590 Obert, Complainant, and: g In Changery. ofi New-Jersey.
Peter:G. Obert, etial.,ii;,. | On Bill for:Paxtition..
Defendants:. 48
This. cause coming on: to be heard for:final. decree in the
presence of H. V. Speer; of counsel with the complainant; and
upon due notice: given to the defendants, and upon reading
the report of John Perrine, Audrew J. Disbrow and: Henry
Van Liew, commissioners appointed by a decretal order of this
court, made on the eleventh day of April, in the year eighteen
hundred' and fifty-five, in this cause, to make a.division and
4600 partition of certain premises therein mentioned, situate in the
County of Middlesex and State of New-Jersey, between the
complainant, Throckmorton Obert, and the defendants, Wil-
liam Simpson, Peter-Simpson, Nancy Oakey, wife of Peter D.
Oakey, Catharine Thompson, wife of John Thompson, Barbara
Simpson, Abraham Simpson, Abraham Thompsen, Ellen Simp-
son; Greorge Simpson, Dayid Simpson and Esther Ann Simpson,
the heirs-at-law of the defendant William Simpson, deceased,
into two parts, one whereof to contain six-twentieths of the
said premises, and the other part to contain fourteen-twentieths
4610 of the saidpremises, and to make the same by metes and bounds,
and to allot the said six-twentieths to the said complainant, to be
enjoyed by him in severalty, and the other fourteen-twentieths
to the said above named heirs-at-law of the said William i
Simpson, deceased, to be enjoyed by them in severalty. By !
which said report it appears that the said commissioners, hav-
ing been first duly sworn, and having given due notice to the
parties, to wit, on the day of in the year afore-
said, did enter upon, walk over and survey the said tract of
land and premises, and did then and there proceed to and did
4620 separate, set apart and divide the said tract of land and prem-
ises, with the appurtenances, into two parts, one whereof con-
taining six-twentieths, and the other containing fourteen-twen-
tieths of the said tract and premises, and did made division
thereof’ by metes and bounds, and did allot the said six-twen-
tieths to the complainant, to be enjoyed by him in severalty,
which said part so allotted to the said complainant, is-bound=
ed as follows : Beginning at a stone heap where formerlystood
two dead pepperidges, thence running north two degrees, east
one chain ; thence south eighty-nine” degrees, west thirty-one
4630 chains and sixty links ; thence due south thirty-three chains ;
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thence north eighty-seven degrees and thirty minutes, east thir-
ty-three chains ; thence north seven degrees and thirty min-
utes, east. two:chains ; ‘thence'north sixty-two' degrees, west
twenty-eight:chains andi seventy' links:; thence north seventy
dégrees. and forty-five minutes, ‘east’ twenty-four chains and
eighty links:;  thence northiforty-five minutes, east ¢icht chains
to the place ofbeginning, containing eighty-one acres. Andin
like manner did allot the said’ fourteen-twentieths of the said
tract of landiand: premises, to thesaid William Simpson, Pe-
ter Simpson, Naney Qakey, wife of the said Peter D. Oakey, 4640
Catharine Thompson; wifé of the said John Thompson, Bar-
bara Simpson, Abraham: Simipson, Ellen Simpson, George
Simpson, David: Simpson; Abraham - Thompson and Esther
Ann Simpson; to beenjoyed by them in severalty, which said
part so alloted by us to then, is bounded as follows : Begin-
ning at a stake standing at the second corner of the aforesaid
tract allotted to the said complainant in the line of the origi-
nal survey, thence running south eighty-nine degrees, west
twenty chains and sixty-six links ; thence north two degrees,
west eighty links ; thence morth sixty-three degrees fifteen 4650
minutes, west nineteen chains and fifty-five links ; thence south
thirty-eight degrees and thirty minutes, east seven  chains ;
thence south fifty-four degrees, west twelve chains ; thence north
thirty-eight degrees and thirty minutes, west, seven chains ;
thence south fifty-five degrees and fifteen minutes, west fifteen
chains and ferty links ; thence south twenty-one degrees, east
twenty-eight chains and twenty-five links ; thence north seven-
ty-two degrees, east:fourteen chains ; thence north fifty-one de-
grees forty-five minutes, east ten'chains and forty-five links ;
thence south thirty-one degrees: forty-five minutes, east ten 4660
chaing and: forty-five: links ; thence south’ forty-one degrees
thirty: minutes, 'west. once chain ninety-seven links ; thence
south ten degrees:thirty minutes, east-one chain ; thence north
eighty-seven degrees and thirty minutes, east twenty-four chains
and seventy-five links ; thenee'due north thirty-three chains
to the beginning; containing onme: hundred'and seventy-four
acres, which said two tracts of land above mentioned and par-
ticularly described; are situate in' the Township of North-
Brunswick, County:-of Middlesex and State of New-Jersey.
And o objection appearing to the said report—it is there- 4670
fore-on this sixth day of' February, in the year eightéen hun-
dred and fifty-six, by his' Honor; Benjamin Williamson, Chan-
cellor of ‘the State 'of New-Jersey, ordered, adjudged and de-
creed; that the said report do stand confirmed in all things, and
that the said complainant, Throckmorton Obert, is entitled to
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have, hold, use, occupy, possess and enjoy in severalty, the said
part of thea said tract of Jand and premises, so as aforesaid al-
lotted to him by the saied commissioners; and described by metes
and bounds, in their said report, to him, his heirs and assigns,
4680 forever, and that the said defendants William Simpson, Peter
Simpson, Nancy Oakey, wife of Peter D:Oakey, Catharine
Thompson, wife of John Thompson, Barbara Simpson, Abra-
ham Thompson, David Simpson, George Simpson, Abraham
Simpson, Illen Simpson and Esther Ann Simpson, are entitled
to have, hold, use, occupy, possess and enjoy in severalty, the
said tract of land and premises so as aforesaid allotted to them,
and described in their report by metes and bounds, to them
and their respective heirs and assigns forever, and that the said
partition, so as aforesaid made, stand and be. held firm and
4690 effectual forever. B. WILLIAMSON, Q.

February Term, 1854.

VS. g e
Opinion.

Peter G. Obert and others. 3 )
H. V. SPEER, for Complainant.
? \SVSgCO(()[:l;["I,‘, } For Defendants,

The object of the bill is for partition ; it alleges also
that some of the defendants have been in possession for a num-
ber of years, and prays an account ; it is objected that the bill

4700 1s incongruous, and that a complainant cannot have partition
and an account by the same bill. I can see no objection to the
bill for the reason alleged ; there are numerous authorities for
it ; I do not know that the matter was ever questioned. In
Tuckfield, et al., vs Buller and son, 1 Dickens, 241, the bill
alleged that Buller the elder had gotinto possession of the es-
tate and cut down timber ; the bill besides praying partition,
prayed an account, &c. Wills vs. Slade, 6 Ves. 488 ; the de-
crec was made for an account and a commission for partition,
between the plaintiff and defendant, according to the prayer

4710 of the bill. Purner v. Morgan,.8 Ves. 143 ; the bill was for
partition and account ; a question arose as to the mode of tak-
ing the account, but no doubt was expressed as to the propri-
ety of the bill. It seemsto be in conformity to precedeuts,

(also Hagar vs. Fairfax, 17 Ves. 533.)... The complainant may

Throckmorton Obert %




s

properly include in his bill an account for rent, for timber cut’
and for improvements.” It has always been the practice, and I
know no authority or good reason to the contrary.

The only serious question involved, is as to the title of
the respective parties. The defendants insist that the com-
plainant has no title ; Peter G. Obert disclaims by his answer,
any interest ; William Simpson claims title to the whole prop- 4720
erty ; the other parties to the suit have not answered.

As to the complainant’s title to the one-twentieth, which
he claims by descent from his grandfather, I think it is very
clear ; it has been tried at law, and the character and result of
the trial is satisfactoryas to the title. It is true it was an
ejectment suit, which does not concludé the parties from fur-
ther investigation ; but this Court will look at the questions
which were really involved in that suit ; and if' the legal ques-
tion as to the title which is raised on this bill was decided by
the Courts of law, and more especially if the party was by the4730
judgment and process of the Court putin possession under his
title, what better proof of ‘title ought this Court to require ?.
If the title is denied, and there are serious doubts raised, the
Court will not order the commission, nor will it dismiss the
bill, but will retain the bill and afford the complainant an op-
portunity to establish his title at law.

Thus on a bill for and a partition, defendant in-
sisted that the plaintiff had no title, and that there was an en-
tail subsisting ; the Court gave plaintiff a year to try his title,
and in ejectment he got a verdict. The cause came on upon 4740
the Equity reserved, and the defendant insisted he ought not
to be bound by one trial in a matter of right of inheritance,
sed. non allocatur, being a decree only for partition. The re-
porter adds Tamen queere, {Blimen ». Brown, 2 Vern. 232,) but
in this case I have no doubt as to the propriety of considering
the trial at law satisfactory and conclusive. The title set up
by the plaintiff was not guestioned ; it was the same title al-
leged in his bill. He claims under George Obert as one of his
heirs-at-law. The adverse title is under the Administrator of
George Obert, deceased, who sold the land by virtue of an or-
der of the Orphans’ Court. The only question in the Eject- 4750
ment, was as.to the validity of the title under the Adminis-
trator’s deed ; the Court decided that if the purchase was made
by the Administrator per interpositam personam, it was inval-
id. The question of fact, viz: whether the purchase was made
in fact for the Administrator, though in the name of another,
was submitted to the jury ; the jury found in the affirmative,
and judgment was rendered for the plaintiff. He was put in
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possession,.and then filed ‘his bill, - ‘His;possessionunder that
judgment has never been disturbed ; .it would:be: oppressiveito

4760 compel the complainant to litigate further-as to this one-

twentieth.

But the complainant claims title to:five-twentieths more un-
der the same title, but not.asthe heir-at-law of | George Obert,
deceased ; ‘he claims as purchaser .under :other'heirs. Simp-
son claims the whole premises under the Administrator’s deed.
The complainant insigts that having ‘been put in possession of
the one-twentieth, and being entitled atithe time to six-twen~
tieths, under the same title, he then ‘became legally seized ac-
cording to his title and the extent of ‘his interest. By his bill

4770 he alleges he was put in possession of one-twentieth, and does

not allege that he has enjoyed an actual possession of any great-
er interest. .

But it is not necessary to determine for the purposes of this
suit, what legal protection was afforded to any additional .in-
terest the complainant might have had in the premises, by his
possession of one-twentieth under the Ejectment suit.

All parties who have any .interest in the partition, claim
title under George Obert ; the complainant purchased five-
twentieths under. George Obert’s heirs ; the validity of this

4780 title is not controverted. Simpson claims title ito.the whole

premises, and the foundation of his title is the Administrator’s
deed, The complainant alleges that. this deed is fraudulent ;
that while the property was :struck off and .the conveyance
made to David Smith, the Administrator was the real purchas-
er, and the purchase was for his benefit. |

Can the Court determine this question in this suit ? and
if it can, how does the Administrator’s deed affect the com-
plainant’s. title, and what are the equities of" the parties ? It
1s true this is not the proper tribunal :to try the legal title to

4790 land, and although the Court has jurisdiction for the purpose

4800

of partition, if the legal title is drawn in question, the Court
will not determine it ; but the Court has jurisdiction, and it is
its peculiar province to .determine questions of' fraud, and.to
set aside fraudulent conveyances interposed to defeat thelegal
title. The only question inveolved here is as to whether the
Administrator was the real purchaser at thesale. That ques-
tion determined, the law is plain, and. it requires nointerposi-
tion of a Court . of law .to make its proper application or to
determine its effect upon.the deed.

If the fact is clearly. established by the evidence, the Court
will determine the fact, or in case of difficnlty may refer the
‘question to the proper tribunal for the purpose. This isa
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very different question from- one. where the legal construction:
of a deed or of a will isinvolved. In Coxe and others; against:
Smith and others, 4 J. ¢, R, 241, which was a bill for parti=

vion, the Chancellor says : When the question arises upon. an

equitable title set up on the part of the defendants, this Court

must decide the title, for equitable titles belong peculiarly: to

this Court, and the parties cannot be sent to law.

The complainant .does not deny the authority of the Court 4810
to order the sale, or the right of the Administrator:to make
sale and convey the land under the order, but he alleges that
the deed is fraudulent, and cannot prevail against his legal ti-
tle. - There can be no doubt that the heir-at-law may file his
bill in this Court to set aside an Administrator’s deed under
such circumstances. This is the proper tribunal for such an
investigation ; there certainly can be no objection then to the
Court’s trying the question of fraud, because it is involvedin.a
suit, the object of which is partition. If it is a question of
title which the Court may try, it can determine it as well in4820
this suit as in any other. It is not the fact, that the: question :
of title arises in a suit for partition merely, that deprives the
Court of jurisdiction ; the question is, is'it a legal title which
exclusively belongs to a legal tribunal ?

How does the complainant’s case then stand affected by the
Administrator’s deed. The bill alleges that the order of the
Orphans’ Court was procured by fraud ; that it was procured
upon a false misrepresentation made by the Administrator as:
to the decedents debts. If it was proper for the Court to in~
quire into fraud as to the order, between the parties, the evi-4830
dence is not satisfuctory to sustain the charge of fraud in this
respect. It is insisted also that the sale was fraudulent; and
that the deed is void, not simply on the ground that the Ad-
ministrator was sellerand buyer, but because through the man~
agement of the Administrator, the property sold at a price
much below its value. There was much testimony taken on
this' point ; there was no evidence as to what took place at the
sale, or as to how it was conducted. There is evidence to ex-
cite a’'strong suspicion that the Administrator did not act bona
Jide in conducting the sale ; but a very large portion of the testi- 4840
mony was wholly illegal, and laying out of view this evidence, the
proof is not satisfactory as to any positive fraud on the part of
the Administrator. "Was he the real purchaser at the sale?

The property was struck off to David Smith for the sum of
$500; the fact that he was a man of no means, and that on
the same day the Administrator conveyed the property to
Smith, he rée-conveyed it to Peter G. Obert, who was the Ad-
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ministrator, is sufficient proof, withoui any explanation of the
transaction that the purchase was made through Smith for the
benefit of Obert. = There is othér evidence to corroborate this.
That deed caunot stand then against the title of the complain-
ant. But the deed is not absolutely null and void ; it is a
matter of right however, in the complainant, and not of dis-
cretion in the Court, to have the deed removed out of his way
and set aside. I will not refer to the authorities on this point,
as I have had occasion lately to refer to and examine them in
the case of Scott ve. Gamble and wife ; they were also lately
examined by the Court of Errors and Appeals in the case of
Mulford vs. Mineh and others’; and the principle was fully sus-
tained by that Court.

In setting aside such a deed; thi§ Court will do it on
equitable terins ; there is no difficuly in adjusting the equities,
if any exist, in case like this. In the case of Michard et. al.
vs. Harris, et. al. 4 How, 563, it was part of the directions to
the Master; where a similar deed was set aside, to make parti-
tion of the lands, if necessary for the purpose of settling the’
equitable rights of the parties. :

'The consideration money paid by Peter G. Obert, was five
hundred dollars ; this money was appropriated to pay off the
dehts of the estate which wére liens upon the land ; it is equit-
able, therefore, that the land should pay this amount. ey

But Peter G. Obert has no interest in this partition. . The
title under the Administrator’s deed, is now in William Simp-
son, and the equities are to be adjudicated with him. Itisin-
sisted that the conveyance to him was fraudulent, and made
to defeat the creditors of Peter G. Obert, and that he pur-
chased with the full knowledge of the defendant’s title and of
the defect in the title of Peter G-, Obert. These questions are
not in issue by the pleadings ; the bill merely alleges *‘that
William Simpson claims, or did claim, some portion of, or in-
terest in the premises, and leaves him to make out by proof;
to the satisfaction of the Court, in the mode that may be de-
signated therefor, in case the same becomes necessary.” Simp-
son discovers his title by his answer, and affirms that he is a
bona, fide purchaser, for a valuable consideration, without notice,
If the complainant desired to impeach his title for fraud, he
should have made the proper allegations by his bill ; or after
his title was diseovered, should have amended his bill for that
purpose. « The- bona jides of Simpson’s title is not put in is-
sue ; he was not hound to answer any evidence upon a ques-
tion'not in issue by the pleadings. i
What equitable claim then can he make upon the land be-
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fore a partition is deereed - He does not state in his answer

what consideration he paid for the land ; nor does the evidence
show he paid anything except the payment he made to the
Sheriff, which I shall notice. I think the evidence is satistac-
story that he did not pay anything to Peter G- Obert ; although
‘the conveyance to him was a voluntary conveyance, it is good
as between the parties to it 5 but if the complainant’s title,
wvhich he obtained through Peter G. Obert, cost him nothing, 4900 -
ihe can claim nothing for its redemption. He did, however,
make a payment on the land. - Peter . Obert mortgaged the
premises for ‘$500 ; this mortgage was foreclosed, and Simp-
son purchased in the property at the Sheriff’s sale. Thus Pe-
ter G. Obert raised out of the land the money to idemnify him
for the payment he had made of the debts of the intestate.
William Simpson having paid this mortgage debt, it is equit-
able he should be idemnified ; but he must account for the
rents and profits of the premises during the time he has occu-
pied them. 4910
It remains to decide between whom this partition is to be
made. The complainant is entitled to six-twentieths ; as to
one-twentieth, he is to receive it without any abatement, and
is entitled to one-twenticth of the rents and profits chargeable
to Simpson. Of this part he is in possession under a judg-
ment at law. The Administrator’s deed, as to that portion,

“having been set aside by a Court of law, this Conrt is not call-

ed upon to remove the deed out of ¢he complainant’s way to
entitle him to a partiticn as to this ome-twentieth ; of course
the Court can impose no terms upon him as te that. Upon 4920
the other portions of his interest, it is right that equitable
terms should be imposed, because in order to grant the parti-
tion, the Court is called upon, in the exercise of its equitable

' powers, to remove a deed which is an obstacle in the way of
P s

granting the object of the bill.

There are other defendants in this suit : Peter G. Obert,
George Obert, Samuel Magie and Naney his wife, and Stephen
Verity and Susan his wife.  Peter G. Obert disclaims all inter-
est in the partition ; whateverinterest he had has been conveyed
to William Simpson. George Cbett is one of the heirs-at-law of 4930
Greorge Obert, dec’d, under whom all parties claim  He hasno
interest in the partition mnless the Administrator’s deed isve-
moved out of his way. That deed is not a nullity and absolutely
void ; George Obert may avoid it, but until he does so the deed
is valid.and conveys-the interest it purports. = A stranger can-
not avoid the deed ; the complainant may-avoid it, as it affects
him; butehe cannot imterfere with it as between other parties ;
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nior because the deed is avoided and set' aside as to six twen-
‘tieths, does it follow that the decree which affects that, inter-

4940 feres in any way ‘as to the relative rights of other partics under

the deed, as to the remaining fourteen-twentieths. George
Obert has never avoided the Administrator’s deed ; he hasnot
appeared in this suit, and asks no aid of the Court on his be-
half. The Court will not volunteer in this matter ; it may be
that George Obert is willing to have the deed stand ;. he may
consider it his pecuniary interest not to interfere with the deed,
and be unwilling to submit to the equitable terms imposed by
the Court in decreeing its avoidance ; or other.considerations
may move him ; he may be unwilling to interfere with his

4950 brother in a matter which he may consider merely technical in

its character. As between George Obert and William: Simp-
son, Simpson’s title must stand. Samuel Magie and Nancy
his wife, the bill alleges are entitled to one-twentieth, through
Nancy, as one the heirs-at-law of George Obert, deceased, and
Stephen Verity and Susan his wife, claim one twentieth, through
Susan, as one of the children and "heirs-at-law. These inter-
ests stand precisely on a footing with that of George Obert’s ;
the Administrator’s deed has never been interfered with, and
the parties do not now ask the interference of' the” Court.

There is no one then interested in the partition:except the
complainant and William Simpson ; as to the other parties,
the bill must be dismissed.

‘William Simpson sets up in his answer, as a ‘bar to the
complainant’s title, the statute of limitations ; asto two-twen-
tieths, the statute can have no application, on account of the
non-age of the parties ; asto the other one-fifth or four-twen-
tieths, Nancy, under whom the complainant holds wasof age
at the time of the Administrator’s deed. “But I do not think
the statute should be applied ; although Court of Equity gen-

4970 erally adopt the statutes of limitation, yet within what time

a constructive fraud will be barred ‘must depend upon the cir-
cumstances of the case, and these are examinable, (Michond
et. al. vs. Girod et. al. 4, How 503.

There is some difficulty as to the boundaries of the land
which must be settled by the Master, There must be a refer-
ence for this purpose and for account, directing the Master to

- allow William Simpson the sum of four hundred and ninety-
five dollars; with interest from the time of its payment to the
Sheriff, and charging five-twentieths of the six-twentieth own-

4980 ed by the complainant; with their proportional part; and charg-

ing William Simpson with the rents and profits during the time
of -his: possession of mnineteen-twentieths, and crediting five-
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twenticthe of - complainant’s interest with their - groportion.
Simpson ‘laims nothing: for improvenients. * Upon coming in
of the Master’s report, “the Courtwill settler the terms upon
twhich the decree will be made.

o Stateof New-Jersey -
©Court of Frrars: and Appeals ini thelast resert for all eauses
«as heretofore.

Between Peter G, Obert, William
Simpson; and others, Appellants,

and Throckmorton ObOI't,APpLHLC Bemtian ot inmenl,

L On Bill, &, 4990
J
To the Honorable, the Court of iirrors and Appeals, in the
:dast resort.in all causes as heretofore : :
The petition of Peter G.Obert, William Simpson, Peter
Simpson, Peter D. Oakey and' Nancy his wife, John Thomp-
son and Catharine his  wife, Abraham Thomps()n, Barbara
Simpson; Abraham Simpson, Ellen Simpson; George Slmpson
David Simpson-and Esther Ann Simpson, the apymllants in'the
above cause, respectfully sheweth that your petitioners are ,)0()()
agrieved by a final decree made in the Court of Chancery, by
the Hon. Benjamin Williamgon, Chancellor of New-Jersey,
bearing date the 6th day of February, A: D. 1856, and also
by an interlocutary decree made in ‘the said cause by thesaid
Chancellor in the said Court of Chancery, bearing date the 5th
day of July, A. D. 1855, and also by anotherinterlocutory de-
cree, made in the said cause, in the said Court of Chancery,
by .the said Chancellor, bearing date the 7th day of February,
A. D, 1854, wherein your petitioners were' defendants and the
said Throckmorton Obert was complainant, in this respect; to 5010
wit : That the said final decree sustains and affirms all the or-
ders, adjudications and decrees contained and made in thesaid
interlocutory decrees aforesaid, and .all the actsand proceed-
ings which have been had ander and pursuant to them ; and
also in this respect, that the said final decree: 'LdJudwes that
the deeds mentioned in the pleadings-in 'the said canse, made
+sand given ‘by Peter -G. Obert, Administrator ‘as aforesuid, to
David: Smith, dnd also the deed :made and: given by the said
David Smith and swife) to ' the said” Peter:G. Obert, are. and
were framdulent and' void as against the said complainant; and 5026
*‘that the same should be set aside as to-him ; andthatthe daid
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gomplainant was entitled to have six-twentieths of the landg
and premises mentioned, in value, set off to him by partition,
leaving your petitioners but fourteen-twentieths thereof ; and
that your petitioners be charged with six-twentieths of the
rents, issues and profits, or yearly value of the said lands and
premises, for a long space of time, as well as for the wood that
had been cut thereon.

And your petitioners are also agrieved in {his respect, by

5030 the said final decree. because it ‘ul]nd“cq that your petitioners

shall be charged with the sum of five hundred and fifty-one
dollars and twenty-two cents for the use of said premises and
for wood cut thereon, and that partition of the said lands apd
premises be'made between the said complainant and your pe-
titioners, ‘subject to such charge, and that your petitioners
should pay thc costs of the said suit, and because the said fi-
nal decree sustains and affirms all the acts and proceedings of
the commissioners appointed to make partition of the said
lands and premises, as they are described and set forth in the

5040 report of the said commissioners.

And your petitioners are also agrieved in this, that in and
by the said interlocutory decree of the date of 1<cbm'1ry 7th,
1854, on which the said final decree in part rests, it is adJudg-
ed .md decreed that the said deeds from the said Peter G.
Obert, as Administrator as aforesaid, to the said David Smith,
and from the said Smith and wife to the said Peter G. Obert,
arc void, and must be set aside as to the said ccmplainant, and
that a partition should be made of the said lands and premises,
giving to the said complainant six-twcntieths, and your peti-

5050 tioners fourtcen-twentieths therecf, and charging them with the

rents, issues and profits of the same, and with the wood eut
thereon,

And your petitioners are also agrie vedin this respeet, that
in and by-the said interlocutory decree of the date of July 5th,
1855, it is adjudged and decreed that your petitioners should
be charged with the sum of five hundred and fifty-one dollars
and twenty-two cents for the rents, issues and profits of the
said lands and premises, or some part thereof, and for the wood
cut thereon, and that partition of the said premises should be

5060 made b tween the complainant and your petitioners, that a

cammission for that purpose should issue, and that your peti-
tioners should pay to the complainant the costs of the said
suit ; and your petitioners respectfully appeal from therders,

adjudica.tions and decrees of the Chancellor as aforesaid, on the
ground that the same are erroneous, for that they ought to have
been given and made for your petitioners ; your petitioners
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thierefore pray that the said orders, adjudications and decrees
may be reversed, set aside and for nothing holden ; and that
your petitioners may have such relief in the premises, as to
this Honorable Court shall seem meet. 5070
Dated February 8th, 1858.
CHARLES 8. SCOTT, Solicitor of Appellants.
JOHN VAN DYKE, of Counsel with Appellants,

The foregoing is agreed upon as & state of the case, the print-
ing of the Exhibits being waived.
JOHN VAN DYKE, Counsel of Appellants.
H. V. SPEER, Counsel of Appellees,
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