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SECTION 3.07. USE OF FORCE IN LAW ENFORCEMENT.

(1) Use of Force Justifiable to Effect an Arrest. Subject
to the provisions of this Section and of Section 3.09, the use of force
ypon or toward the person of another is justifiable when the actor
is making or assisting in making an arrest and the actor believes that
such force i1s immediately necessary to effect a lawful arrest.

(2) Limitations on the Use of Force.

1,

: (a) The use of force is not justifiable undeér this
Section unless: - _ _

) (1) the actor makes known the purpose of the arrest
or believes that it is otherwise known by or cannot reasonably be made
known to the person to be arrested; and

S _ (i1i) when the arrest is made under a warrant, the
warrant is valid or believed by the actor to be valid.

(b) The use of deadly force is not justifiable under
this Section unless: ’ : | - X

(1) the arrest is for a felony; and’

(11) the person effecting the arrest 1is authorized
to act as a peace officer or is assisting a person whom he believes to
be authorized to act as a peace officer; and :

(iii) the actor believes that the force employed
creates no substantial risk of injury to innocent persons; and

(iv) the actor believes that:

‘(1) the crime for which the arrest is made
involved conduct including the use or threatened use of deadly force; or

: (2) there is a substantial risk that the person
to be arrested will cause death or serious bodily harm if his apprehen-
sion is delayed.

(3) Use of Force to Prevent Escape from Custody. The use
of force fo prevent the escape of an arrested person from custody is
Justifiable when the force could justifiably have been employed to
effect the arrest under which the person is in custody, except that a
guard or other person authorized to act as a peace officer is justified
iIn using any force including deadly force, which he believes to be
immediately necessary to prevent the escape of a person from a jail,
Prison, or other institution for the detention of persons charged with
°r convicted of a crime.

(4) Use of Force by Private Person Assisting an Unlawful

Arrest,

(a) A private person who 1s summoned by a peace officer
to agsist in effecting an unlawful arrest, is justified in usiang any
fOrc;e which he would be justified in using if the arrest were lawful,
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provided that he does not believe the arrest is unlawful,

(b) A private person who assists another private
person in effecting an unlawful arrest, or who, not being summoned,
assists a peace officer in effecting an unlawful arrest, is justified
in using any force which he would be justified in using 1if the arrest
were lawful, provided that (i) he believes the arrest is lawful, and

(ii) the arrest would be lawful if the facts were as he believes them
to be.

=y

(5) Use of Force to Prevent Suicide or the Commission of a

Crime.

: (a) The use of force upon or toward the person of
another 1is justifiable when the actor believes that such force is
immediately necessary to prevent such other person from committing
suicide, inflicting serious bodily harm upon himself, committing or
consummating the commission of a crime involving or threatening bodily

hatm, damage to or loss of property or a breach of the peace, except
that' .

: (i) any limitations imposed by the other provisions
of this Article on the justifiable use of force in self-protection, for
the protection of others, the protection of property, the effectuation
of an arrest or the prevention of an escape from custody shall apply

notwithstanding the criminality of the conduct against which such force.
is used; and

(i1) the use of deadly force is not in any event
justifiable under this Subsection unless:

(1) the actor believes that there is a sub-
stantial risk that the person whom he seeks to prevent from committing
a2 crime will cause death or serious bodily harm to another unless the
commission or the consummation of the crime 1is prevented and that the

use of such force presents no substantial risk of injury to innocent
persons; or

(2) the actor believes that the use of such
force is necessary to suppress a riot or mutiny after the rioters or
mutineers have been ordered to disperse and warned, in any particular

zanner that the law may require, that such force will be used if they
do not obey.

-

(b) The justification afforded by this Subsection extends
to use of confinement as preventive force only if the actor takes all
reasonable measures to terminate the confinement as soon as he knows that

he safely can, unless the person confined has been arrested on a charge
of crime.

* * * *

83.07 Commentary

1. This Section establishes the general justifiability of the
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usé of force which the-ac§or believes is necessary to effect a lawful

arrest., It is clear that such a privilege exists in New Jersey. -

srown v. State, 62 N.J.L. 666, at 703 (E.&A. 1899) ("If the arrest

vas a lawful one the officer had ;he right to use force necessary to

renderithe arrest effective."); Davis v. Hellwig, 21 N.J. 412 (1956);

state v. Williams, 29 N.J. 27, 39 (1959%ﬂa1n Re Charge to the Essex

County Grand Jury, 9 N;J,L.Jo 167 (1886); Antwine v. Jones, 14 N.J.

Super. 86 (App, Div. 1951); Noback v. Town of Montclair, 33 N.J. Super.

420 (Law Div. 1954)1 State v. Rogers, 105 N.J.L. 15, (Sup. Ct. 1928)

affirmed o.b. 105 N.J.L. 654 (E.&A. 1929); Buliock v. State, 65 N.J.L.
557 (E.&A. 1900).

| .2, As is true with the other sections in this Article,
'the justifying principle is cast in terms of the éctof's belief in
the necessify, subject to §3.09.‘ Under that provision, when the actor
is recklesé or negligent in forming his belief he may be prosecuted
for an offense for which recklessness or negligence, as the case may be,
suffices to establish culpability. MPC Tentative Draft No. 8, p. 52
(1955)0: This position is the law in New Jersey today-—ét least, on

the question of a police officer's use of excessive force in effectuating

an arfest° In State v. Williams, 29 N.J. 27 (1959), the Supreme Court
held that an officer may use that force which appears reasonébly
necessary, 1Iincluding deadly force, to overcome resistance by a person
arrested, "Whether the force used éxceeded the needs of the occasion

is fd be determined on.the basis of thg facts as they reasdnably-

- appeared to the officer at the time of the occurredce." 29 N.J; at 39.
In order to find criminal liability, the force must exceed that which
aPPears reasonably necessary by more than that which would be consistent
vith an honest error of judgment--the force "must be excessive to a point

vhere 8oﬁe culpable attitude is evident....There should appear...'a wanton
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iabuse'" 29 N.J. atjél. And, if such an excesa found the officer's
}privilege does notrdisappeer,.rather'his abuse of privilege leads to a
ilfinding of mansleughter.‘>29bN.J. at 42. The Code would make tbis theoryb
bapplicable to all elements of the officer's belief and, in fact,‘to-all
4justification’defenses. See discussion in the'Introductory Note.
3. It should be noted thatgfbe general privilege as drafted,

‘applies to police officers and private citizens alike. Subsequent
~ sections impose qualifications upon -the privilege of private citizens,
Vperticulerly,as to the rigbt to use deadly force.

| 4, ‘Recklessness or negligence apart,»the justification holds
'Qadef the Coie, regardless of thellegality.ofbthe arrest, so long as
the actor-believes in its legality, unless, bis error is duebto mistake
~of law. This latter limitation is found in 83.09(1). Thus, reasonable
grounds to believe that the arrested person has committed an offense
will’suffice to insulate the actor from criminal liability, even though
itlmay not for tort liability. This is in line witb,tbe general
»reQuirements for culpability'foune'in 82.02.

- 5. The Code does not attempt to propose general formulations

for a modern law of arrest. In New'Jersey, the common law of arrest

;applies.,

6. There are two limitations upon tbe use of any force to

effeet an arrest: | |
» (a) The actor mustvmake known bis purpose, unless hev

believes the other person already knows it or it eannot reasonably be
madeiknown. ‘ThefDrafters concelve of-tbis as a part of necessity: »if
the person being arrested is not aware that he 1is being assaulted for

&rreat purposes, "he may resist ‘when he would otherwise submit. MPC

Tentative Draft No. 8, p. 55 (1958). No New Jersey cases establishing

such a requirement were found. Cf., Davis v. Hellwig, 21 N.J. 412 (1956)
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it(officer shouting "Halt"rand "Stop"); Cf., N.J;S. 2A:90-4 (assault
ion a police officer displaying evidence of his authority).

A' ~(b) Section 3.07(2)(a)(ii) limits the use of force when
_an arrest is’ma&e under a.warrant to cases where it 1s valid or the
vactot beiiéoes it to be. This 1§ a ne%%%séry éxception in line with
'8§3.03(3)(a) because otherwise a mistake of law would not excuse.

'vMPC'TentativefDraftvNoa 8, p. 55 (1958).

7. Limitations on the Use of Deadly Force.

Paragraph (2)(b) establishes the Code's position on the use
of_deadly foroe to effect an grrest;_ The‘problem is narrower than the
questioh when én officer or other person making an arrest isrjustified‘
in using deadly force. The issoe'here is only when he is to be juotifieo
in using deadly forco solely to effect the arrest. Frequentiy, issues
of self- protection and protection of - another arise during such encounters
in which case there is no need to retreat (83 04(2)(b)(ili)(2)) and the

officer may use deadly force. gg. State v. Williams, 29 N.J. 27 (1959).

'The_problem arises most frequently in this form primarily in cases where
the person sought to be arrested flees and the actor believes it necessary
to shoot at him to prevent;thekescape. ‘Ibid. MPC Tentative Draft No.‘8,
p. 56 (1958).

8. The Code would substantially change New Jersey 1awbon the
use of deadly force. Qnder our oaoes, the first distinction made is
between fleeing and resisting offenders. As to a fleeing offender--

which includes one who escapes after Capture\(Staté v. Williams, 29 N.J.

27, at 39 (1959))—?a distinction is made Between common law felons and
misdemeanants. There is no right to use deadly force against (i.e.,

shoot at) a fleeing misdemeanant. Davis v. Hellwig, 21 XN.J. 412,'at

416 (1956); State v. Williams, 29 N.J. 27, at 37 (1959). 1If the officer
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’does so, intending to kill he is guilty of murder;.if,he intends to

disable or:frighten, he is guilty of manslaughter. State v. Williams,

‘supra. 'AS—tq,a_fleeing felon, however, if he has committed é felony

and if there is no other way to stop him, .a peace officer may shoot him.

Davis v. Hellwig, 21 N.J. 412, 416 (1956). As to resisting offenders--
> |

and by "resisting" is meant only duringéﬁﬁe period of actual resistance

A(Staté.v.'Williamé, supra, 29 NYJ’ at 38—39)¥—no distinction is drawﬁ
between misdemeanants and felons (Id. at 405, “"The officef néed not
threat'but on the contrary may become the aggressor and use such force
as is neﬁesééry'td overcome thg resistance. If such force uhavoidably
fesuifs in the death of the offender, the homicide is justified.”

;g. at 39; Bullock v, State, 65 N.J.L.v557, 572 (E.&A. l900)§-AntQiné‘!.

ggggg; 14 N.J. Super. 86,'ac_88*(App. Div. 1951). The officer's
liability.for excessilve force was discuésed preﬁiously. NQVNew Jersey
éases Qere'found on the issue of arrests by private citizens.

o ‘9. The Drafters of the Code justify their position by an
- argument which may be sﬁmmarized és follows: |

| (a) The dis;inction'between felons and misdemeanants,

for this purpose, is anachfonistic—jit having arisen at a time wﬁen
~almost all felonies were punishable by death. MPC Tentative Draft No. 8,
p. 56 (1958). (b) Limit;tions upon the rule, such ds‘thaf imposiﬁg
Strict liability, which were an attempt to limit>the‘rule from its
extreme breadth, have made it more irrational. Id. at 57. (c) In some
jurisdictions, the right to use deadly force to effe;t an arrest is
broader than fhe right to use deadly force to prevent the commission of
2 felony. (Such is true in New Jersey. Compare Davis and Wiliiams,
2llowing deadly force to be used for any felony with.N.J.S. 2A:113-6
_“hiCh Justifies homicide to prevent ars0n,vburg1ary, kidnapping, murder,

Tape robbery or sodomy.) MPC Tentative Draft No. 8, p. 57 (1958).
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(d) "As a result of these difficultiés and the awareness that the
;ecyless use of firearms by ﬁeace officers can:cfeaté a social problem
of no mean Qfoportions,'a number of atfempté to alter and rationalize
theléxisting rules relating to the use of deadly forcé in arrest
siﬁuatibns." Id. at 58. | |

, e,
'10.  The Code provides: '

(é)‘The.use of force 1is, 1like e#isting law, liﬁited to
feloﬁies;'lUnlike'existing law, certain additional qualifications are
imposed: (1) The use of deadly force is limited té peace‘officers and
to those assisting them. (2) The Code recognizes that the publicv
intgfest'is ébqfly served if the usé of déadly.force creates a substantial
risk of»injury ;o innocent bystanderé; and, accordingly, the.p;ivilege

is withheld unless the actor believeS'therevis no such risk. Cf.,

Davis v. Hellwig9 21 N.J. 412 (1956). (b)) The officer believes either.
‘tﬁét (1) the cfime for which the arrest is made involved conduct including
‘the use or tﬁreatened use of deadly force or (2) thgre is alsubstantial
risk tﬁat the person to be arrested will cause deathvor serious bodily.

harm if his apprehension is delayed. Seé MPC'Tenta;ive Draft No. 8,

. 59 (1958).
The Drafters' view is that the Code is, at the same time,
sufficiently limiting upon the right of police to shoot to protect the

public interest and sufficiently simple to be understood, applied and

followed., 1Ibid.

11. The Code's.position has been criticized. Professor Waite
finds the power to arrest to be so essential to law enforcémeﬁt that no
5“Chilim1tations as found in the Code are appropriate. MPC Tentative
raft No. 8, pp. 60—63 (1958).  Professor Perkins-aérees that there
éxista,ﬁ strong need for legislative revision but finds that_the_Code

Boes too far. He suggests a limitation to cer;ain,enumerated felonies
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or to felonies perpetrated or attebpted by the use 6r threatened;use

of force, Perkins, Crimiﬁal Law 986 (an Ed. 1969). Several recent

statutory enactments are set forth below.

12, Use of Force to Prevent Escapes from Custody.

‘Paragraéh (3) éeals with two distinct problems:

| | (a) It‘states explicitly the amount of force which may
be used to pfe?ent the escape of a person in custody after arrest and
establishes the limit on that amount of force at the same force which
céuld be used in effectuating that arrest in the first instance.

MPC Tentative Draft No. 8, pp. 63-64 (1958). This is contrary to many

autborifies 5ut it is close to the New Jerégy position. State y.vWilliams,
supra (29 N,J..atv39) in distingqishing between the rules applicable to
fleéing\and resisting offenders while being afrésted; classifies an
"escape from an arrest made or refusal.tb obey orders" with flight
as opposed_to resistance. This limits the amount of force which can be
used by the offiéer to the rules applicable to érresting for the crime
he is accused of committing. Attempted escape resulting in "physical
resistance" is; howevér, gdvernéd by the rules applicable tovresistance,
i.e., the officer has the r;ght to beéome the aggressor and make the
arrest effective even to the point of using deadly force. 1Id. at 39.'
(b) The paragraph also deals with the problem of escapes
by persons in penal insti;utions and here the Code allows the use of
deadly force if the custodian or guard believeé that only sucﬁ force
Can preveﬁt the escape. "Persons in institutions are in a meaningful
sense in thg custody of theylaw and not of indiviﬂuals; the social and

Psychological significance of an escape is very different in degree from

flight from an arrest." MPC Tentative Draft No. 8, p. 64 (1958).
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13. Paragraph (4) eétablishes standards applicable to private
gérsbns whoiare attempting to effect an unlawfui afrést. Subsection-(a)
’grants the samé_privilége which Qould be recognized if‘the arrest were
yélid in a situation where the private citizen was summoned by afpeace
’§ffiéer to assist. This is justified o¥~the ground that at common law
. and undéf modern legislation a peéce officer has the power to summﬁn aid
,zd effect a lawful arrest. Being‘thus under a duty to assist, a priVate
bitizen,'acting in good faith, éhould be protected., MPC Tentative Draffv
‘Now 8, p. 64 (1958). NorNewaérsey authorities on the power of an officer
to éAmpel assistance were found.
Subséctidn (b) deals with private citizens who are volunteers
and establishes a more sttingent standard of an affirmative belief in
fihevlawfuiness of his conduct and that thé arrest woﬁld be lawful if:
the facts-aére as he believes them to be. MPC Tentagive Draft No. 8,
bp. 64-65 (1958).

14, Uée‘of Force to PreVeﬁt Suicide or Commission of a Crime.

~ The Code in 83-07(55 allows the use of force according to the actor's
bélief subject to the provision for.reCRlessness or negligence‘in.§3.09
(2). See Introductory Note. The Code limits. the priQilege‘according
to the nature of the cri@e involved by the words Jsuicide, inflicting
serious bodily harmbupon himself, committing orvconsummating the commission
of a crime in#olving or threatening bédily harm, damage to or loss or
p.’“‘Pt’n.'t:*y or a breach of the peace." Tﬁe existing New Jersey statute
limits the‘justificaﬁion for the usé ofvdéadiy force to persons "attempting
to commit arson, burglary, kidnapping, mnurder, rape, roﬁbery or sodomy"
(R.J.S. 2A:113-6). No New Jersey law on the fight to use less than
deadly force was found. The Code sets forth new law on the class of
trimes fbr which force may be used. MPC Tentative Draft No. 8, p. 65,

‘v(lgsa).‘ Having done so, the Code then imposes two qualifications upon
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thé: general privilegé)fo use force: (1) The limitations on the use 6f'
5°fce in self-défenée,:protection of others, prétecﬁion of property, the
effectuation of arrest and prevention of escape in §§3.03—-3.Q6Aapp1y
notwithstanding the criminality of the conduct against which force is
used. §3€07(5)(a)(i). This prevents overlap and inconsistency between

the defenses. New Jersey law 1is in accord. State v. Fair, 45 N.J. 77

at 92 overruling State v. Bonofiglio, 67 N.J.L. 239, at 241-242 (E.&A. 1901).

{2) A limitation is imposed upon the use of deadly force to prevent
. commission of a crime which is, in substance, that the actor muét beligve
that there is a substantial risk that the person whom he seeks to prevent
,f;om'committing a crime Qill cause death or serious bodily harm unless
:hé crime ié prevented and, furthet; that he believes that‘the usé of
such'force creates no substantial risk of injury to innocent persons.
This qualification is-intended to pérallel fhe proposals as to the
justifiable use ofbdeadly force to'effect an arrest. MPC Tentative
Draff No. 8, p. 66 (1958). The provision here is not,‘however,ilimiﬁed
to force used by peace officers. While arrest is peculiarly the‘concern
of the‘poliée, prevention of serioué'crime is the concern of everyone.
It should be noted that the Code does not, in practical‘efféct, |
preclude the use of deadly force in many situations where such force
would now be justifiable under 583.04——3.06. Thus'deadly force may
be employed if~necéssary to prevent a'fobbery provided that the victim
is in danger of death or serious harm. The limitation does refer the
Justifiéation.for extreme force to peril of life or_sérious injury rather
than the abstract concept of prevention of a felony.

As to 83.07(5)(a)(ii)(2) concerning the use of force in riots,
New Jersey now has special legislation in this area. See N.J.S. 2A:126—i

to 7. The authority to act under it would be preserved by 83.03(1)(a)
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e*ncluding the use of deadly force under 83 03(5)(2) There is some

question whether a riot situation which does not gilve rise to use of
deadly force under 83.03 or 83.07 should justify the use of deadly
Lforce simply becauee it 1s a riot, The Code's drafters justify‘this
provision on the basis that without theﬁwight to use>firearme ﬁhe police.
may be overwheimed and rendered impotent by‘sheer‘weight of numbers.
MPC Tentative Draft No. 8, p. 68 (1958).

15. Confinement is limited as in 83.04(3).

16. Other States: |

(a) New York Penal Law 835,30

"1. Except as provided in subdivision two of °
this section, a peace officer is justified in using physical
force upon another person when and to the extent that he
reasonably believes 1t necessary:

(a) to effect an arrest or to prevent the
escape from custody of a person whom he reasonably believes
to have committed an offense, unless he knows that the arrest
is unauthorized; or '

(b) to defend himself or a third person
from what he reasonably believes to be the use of imminent
use of physical force while effecting or attempting to effect
such an arrest or while preventing or attempting to prevent
such an escape.

2. A peace officer is justified in using
deadly physical foree upon another person for a purpose
specified in subdivision one of this section only when he
reasonably believes that such is necessary:

’ (a) to defend himself or a third person .
from what he. reasonably believes to be the use or imminent
‘'use of deadly physical force; or

. (b) to effect an arrest or to prevent the
escape from custody of a person whom he reasonably believes
(1) has committed or attempted to commit a felony involving
the use or threatened use of deadly physical force, or (ii)

is attempting to escape by the use of a deadly weapon, or
(111) otherwise indicates that he is likely to endanger human
like or to inflict serious physical injury unless apprehended
without delay; provided that nothing contained in this
paragraph shall be deemed to constitute justification for
reckless or criminally negligent conduct by such peace officer
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‘ amounting to an offense against or with respect to innocent

persons whom he is not seeking to arrest or retain in custody.

. 3. For purposes of this section, a reasonable
belief that a person has committed an offense means a reason-
able belief in facts or circumstances which if true would in
law constitute an offense. If the believed facts or circum-
stances would not in law constitute an offense, an erroneous

though not unreasonable belief that the law is otherwise does

not render justifiable the use of physical force to make an
arrest or to prevent an escape from custody. A peace officer

"who is effecting an arrest pursuant to a warrant is justified

in using the physical force prescribed in subdivisions one

““and two of this section unless the warrant is invalid and 1is

known by such officer to be invalid.

4. Except as provided in subdivision five of
this section, a person who has been directed by a peace
officer to assist such peace officer to effect an arrest or
to prevent an escape from custody is justified in using

physical force when and to the extent that he reasonably

believes such to be necessary to carry out such peace officer's

"direction, unless he knows or believes that the arrest or

prospective arrest is not or was not authorized.

5. A person who has been directed to assist
a peace officer under circumstances specified in subdivision
four of this section may use deadly physical force to effect
an arrest or to prevent an escape from custody only when:

(a) he reasonably believes such to be
necessary to defend himself or a third person from what he

"reasonably believes to be the use or imminent use of deadly

physical force; or

(b) he is directed or authorized by such
peace officer to use deadly physical force and does not know
that, i1f such happens to be the case, the peace officer
himself is not authorized.to use deadly physical force under’

‘the circumstances.

6. A private person acting on his own account
is justified in using physical force upon-another person when
and to the extent that he reasonably believes it necessary

~to effect an arrest or to prevent the escape from custody of

an arrested person whom he reasonably believes to have
committed an offense and who in fact has committed such
offense; but he is justified in using deadly physical force

-for such purpose only when he reasonably believes it
.necessary to defend himself or a third person from what he

reasonably believes to be the use or imminent use of deadly
physical force.

New Jersay State L.ibrarv



7. A guard or . other peace officer employed
in a detention facility, as that term is defined in section
205.00, is justified in using physical force when and to the
extent that he reasonably believes it necessary to prevent
the escape of a prisoner from such detentlon facility.'

{b) Il1linois Criminal Cede of 1961:

"87--5 (a) A peace officer, or any person whom
he has summoned or directed to assist him, need not retreat
or desist from efforts to make a lawful arrest because of
resistance or threatened resistance to the arrest. He 1s
justified in the use o any force which he reasonably
believes to be necessary to effect the arrest and of any
force which he reasonably believes to be necessary to defend
himself or another from bodily harm while making the arrest.

- However, he is justified in using force likely to cause

death or great bodily harm only when he reasonably believes
that such force is necessary to prevent death or great
bodily harm to himself or such other person, or when he

" reasonably believes both that:

(1) Such force is necessary to. prevent
the arrest from being defeated by resistance or escape; and

{(2) The person to be arrested has committed
or attempted a forcible felony or is attempting to escape by
use of a deadly weapon, or otherwise indicates that he will
endanger human life or inflict great bodily harm unless
arrested without delay. '

(b) A peace officer making an arrest pursuant
to an invalid warrant is justified in the use of any force
which he would be justified in using if the warrant were
valid, unless he knows that the warrant is invalid.

87--6 (a) A priﬁate person who makes, or

.assists another private person in making a lawful arrest is
Justified in the use of any force which he would be justified

in using if he were summoned or directed by a peace officer
to make such arrest, except that he is justified in the use
of force likely to cause death or great bodily harm only
when he reasonably believes that such force 1s necessary
to prevent death or great bodily harm to himself or another.

(b) A private person who is summoned or
directed by a peace officer to assist in making an arrest
which 1is unlawful, is justified in the use of any force which
he would be justified in using if the arrest were lawful,
unless he knows that the arrest is unlawful.

87--9 (a) A peace officer or other person who
has an arrested person in his custody is justified in the use
of 'such force to prevent the escape of the arrested person
from custodv as he would be justified in using 1f he were
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(b) A guard or other peace officer is justified"
in the use of force, including force likely to cause déath
or great bodily harm, which he reasonably believes to be
necessary to prevent the escape from a penal 1institution of
a person whom the officer reasonably believes to be lawfully
detained in such institution under sentence for an offense
or awaiting trial or commitment f8% an offense."
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SECTION 3.08. USE OF'FOKIE BY PERSCNS WITH SPECIAL RESPONSIBILITY FOR CARE,
. DISCTPLINE OR SAFETY OF OTHERS.

The use of force upon or toward the person of another is justifiable
if: ‘ T : ‘ '

: (1) the actor is the parent%r guardlan or other person
smularly responsible for the general care and supervision of a minor or a

person acting at the request of such parent, guardian or other responmble
person: and:.

(a) the force is used far the purpose of safequarding
or prawoting the welfare of the minor, including the prevention or punish-
- ment of his misconduct; and

(b) the force used is not designed to cause or known
to create a substantial risk of causing death, serious bodily harm, dis—-
figqurement, extreme pain or mental distress or gross degradation; or

(2) the actor is a teacher or a person otherwise entrusted
with the care or supervision for a special purpose of a minor and:

(a) the actor believes that such force used is necessary
to further such special purpose, including the maintenance of reasonable
dlSClpllne in a school, class or other group, and that the use of such force
is consistent with the welfare of the minor; and

(b) the degree of farce, if it had been used by the
- parent or guardian of the minor, would not be unjustifiable under Subsection
(1) (b) of this Section; or

{3)  the actor is the guardlan or other pe.rson similarly

responsnble for the general care and supervision of an incampetent persan;
and:

(@) the force is used.for the purpose of safeguarding
ar promotlng the welfare of the incampetent person, mcludlng the prevention
of his misconduct, or, when such incampetent person is in a hospital or other
institution for his care and custody, for the maintenance of reasonable
discipline in such institution ; and

(b) the force used is not des1gned to cause or known to
create a substantial risk of causmg death, serious bodily harm, disfigure-
ment, extreme or unnecessary pain, mental distress, or humiliation; or

(4) the actor is a doctor or other theraplst or a person
assisting him at his direction; and:

 (a) the force is used for the purpose of administering
a recognized form of treatment which the actor believes to be adapted to
pramoting the physical or mental health of the patient; and
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(b) the treatment is administered with the consent of the
patlent or, if the patient is a minor or an incompetent person, with the
consent of his parent or guardian or other person lecally competent to con-
sent in his behalf, or the treatment is administered in an emergency when
the actor believes that no one competent to consent can be consulted and

that a reasonable person, w1sh1ng to safequard the welfare of the patient,
would consent; or ' o

(5) the actor is a warden or other authorized official of
a correctional institution, and:

(a) he believes that the force used is necessary for the
purpose of enforcing the lawful rules or procedures of the institution, un-
less his belief in the lawfulness of the rule or procedure sought to be
enfarced is erroneous and his error is due to ignorance or mistake as to
the provisions of the Code, any other provision of the criminal law or the
law. governing the administration of the institution; and

(b) the nature or degree of force used is not forbidden
by Article 303 or 304 of the Code; and

{c) if deadly force is used, its use is otherwise justi-
fiable under this Article; or

(6) the actar is a person responsible for the safety of a

~ vessel or an aircraft or a person acting at his direction, and

(a) he believes that the force used is necessary to
prevent lnterference with the operation of the vessel cr aircraft or ob-
struction of the execution of a lawful order, unless his belief in the
lawfulness of the order is erroneous and his error is due to ignorance

or mistake as to the law defining his authority; and

»

(b) if deadly force is used, its use is ctherwise justi-
fiable under this Article; or

(7) the actor is a person who is authorized ar recuired by
law to maintain order or decorum in a vehicle, train or other carrier or in
a place where others are assembled, and:

(a) he believes that the force used is necessary for such

‘Parpose; and

(b) the force used is not designed to cause or known to

create a substantial risk of causing death, bodily harm, or extreme mental
distress. ,

* % % *

g
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§3.08 Caomentary

1, This Section provides justifications 'fér the use of force
aga’lmst‘ another in a number of special situatiéns which have in comon
that the person using force is vested with sfécial respéisi.bility for the
. care, discipline or safety of othefs. | ‘ ' '
.+ 2s Paragraph (1) deals with the parent or gquardian of a minor
or a'person similarly responsible for his cjeneral care and supervision. As
fhe jUStificétion is defined in the‘ Code, its’ scope haé two determinants:
(1) that the force is used for the purpose of safequarding or pramoting
the welfare of the minor, lncludmg the preventlon or pumshnent of his
mJ.soonduct, and (2) that it is not designed to cause or known to create
a substantial risk. of causing death, serious bodily harm, disfigurement,
extreme paJ.n or gross c‘iegradatioﬁ° MPC Tentative Draft No. 8, p. 71 (1958).
Notice that the Code does not lock to the necessity' for di.s‘ciplinary action
but to the appropriateness of it. Ibid. The Draft does not explicitly
demand that the force be reasonable, but §3.09 (2) would control as to the
negligent or reckless use of excessive force. See Introductory Note.

Existing law recognizes a privilege for the exercise of damestic authority.

© Richardson v. State Board, 98 N.J.L. 690 (E & A 1923) ( a parent may inflict
| “nfodefate. correction such as is reascnable under the circumstances of the
: case%' but if he goes beyond this he is quilty of assault and batte,fy) ; Cf.
State v. Pickles, 46 N.J. 542 (1966). |

3. Paragraph (2) varies the standard in the case of teachers or
other persons entrusted with care or supervision of a minor for a special

purpose. Here the criterion should be, in the Drafter's opinion, the actar's
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belief that the force is necessary to further the special purpose of his trust.
MPC Tentative Draft No. 8, p. 72 (1958) . N.J.S. 18A:6-1 now provides as to
use of corporal punishment by teachers, as follows:

"No persan employed or engaged in a school or educational in-
stitution, whether public or private, shall inflict or cause to be
inflicted corporal punishment upon a pupil attending such school or
institution; but any such person may, within the scope of his employ-
ment use and apply such amounts of force as is reasonable and necessary:

(1) to quell a disturbance, ﬂlreatenihg physical injury to
others; _ : ,

_ (2) to obtain possession of weapons or other dangercus
objects upon the person or within the control of a pupil;

(3)  for the purpose of self-defense; and

(4) for the protection of personé or property; and such
acts, ar any of them, shall not be construed to constitute corporal
punishment within the meaning and intendment of this section.”

4. The Code includes a provision for use of force by persons caring
for incampetents which parallels that for minors with same variations appro—-
priate to the difference. Notice that use of force here is for the purrose
of safegua.rd:ing or pramoting the welfare of the incompetent or the institution.
Protecting oneself or others from incompetence is covered in §§3.04-3.07.

5. The privilege grantéd to.doctors and other t:aherapists is to allow
‘the use of force where consent (§2.11) cannot be cbtained due to emergency,
etc. Existing law is probably handled through the ficticon of implied consent.
MPC Tentétive Draft No. 8, p. 74 (1958). No New Jersei.r cases were fourd.

6. Paragraph (5) allows force by wardens or other authorized
officials of correctional insﬁitutions. No explicit statutory authority
seems to exist in New Jersey at the present time. N.J.S. 30:4-4 gives a

general power.
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7. Nc New Jersey authorities establlshmg a privilege for OfflClalS
~of vessels and alrcraft were found,
‘ ‘8. As to persons responslble for order or decorum, a comparable
» body of law exists in New Jersey, as in other States, as to railroad conductars,

| - excluding disorderiy or non-fere~paying passengers. N.J.S. 48:12-104; See

Rinym v. Pennsylvania R. Co., 74 N.J.L. 225 (1908); Jardine v. Carnell, 50
N.J.L. 485 (1888) This provision gerj.eralizes that idea. MPC Tentative‘ ‘
Draft No. 8, Pe 75 (1958) . | _

| 9. Other States. New York has substantially adopted §3.08 in
‘§35 10 of its Code. Michigan's proposed revision and Connect;cut s recent

*_venactment do the same. ’ | -

10.,- It may be appropriate to rewrite this Section to simply state

.a generahzed prmc1ple that “force may be used by persons vested with special
respon_s:.blllty for the care, discipline or saf_ety of others for the purpose of,
and the extent necessary to further that responsibility but that deadly force

may only be used to the extent permitted by §§3.03-3.07."
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SECTION 3.09, MISTAKE OF LAW AS TO UNLAWFUINESS OF FORCE OR IFGALITY OF
. ARREST; RECKLESS OR NEGLIGENT USE OF OTHFRWISE JUSTIFIABLE
FORCE; RECKLESS QR NEGLIGENT INJURY OR RISK OF INJURY TO IN-
NOCENT PERSONS.

(1) The justification afforded by*Sections 3. 04 to 3. 07, inclusive,
is unavallable when:

(a) the actor's belief in the unlawfulness of the force or
' conduct against which he employs protective force or his belief in the law-
fulness of an arrest which he endeavors to effect by force is erroneocus; and

: (6) his error is due to ignorance or mlstake as to the pro-
visions of the Code, any other provision of the criminal law or the law
governing the legality of an arrest or search.

- (2) When the actor believes that the use of force upon or toward
the person of another is necessary for any of the purposes for which such

~ belief would establish a justification under Sections 3.03 to 3.08 but the
~actor is reckless or negligent in having such belief or in acquiring or

. failing to acquire any knowledge or belief which is material to the justi-

- fiability of his use of force, the justification afforded bv those Sections
is unavailable in a prosecution for an offense for which recklessness or
negligence, as the case may be, suffices to establish culpability.

(3) Wwhen the actor is justified under Sections 3.03 to 3.08 in
usmg force upon or toward the person of another but he recklessly or neqgli-
gently injures or creates a risk of J.njury to innocent persons, the justi-
fication afforded by those Sections is unavailable in a prosecution for
such recklessness or negligence towards innocent persons.

* %k % *

§3.09 Commentary ’.

1. Paragraph (1) makes explicit that when the actor's belief in

- the unlawfulness of the force agéu'_nst Wthh he employs protective force or kin
‘the legality of ‘an arresﬁawhich vhe endeavars. to effect is erroneous and the
error is due to ignorance or mistake of penal law or the law of afrest or
search, the mistake does not Yexmlpaﬁe. See §2.02(9) and M‘PC Tentative Draft
No. 8, p. 18 and p. 77. Implicit in this formulation is the rule that mistake
of fact does exculpate, 'subject to the provision of Paragraph (2) as to

recklessness or negligence. See §2.04 and 2.02(9). New Jersey law is in
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accord on the first point, i.e., that ignorance of the penal law does not

excuse (State v. Western Union Telegraph Co., 12 N.J. 468, 493 (1953)).
But, at least as to a mistake made by an officer in shooting at cne who is

. not, 1n fact, a felon, the Code would change what seéms to be New Jersey 13{,,_

by allowing a reascnable error of fact to excuse. Davis v. Hellwig, 21 N.J.
412, 416 (1956).

2. Reckless or Negligent Use of Otherwise Justifiable Force.

The provisions of this Article are drafted to make the actor's belief govern.
Instead of having the justification be entirely destroyed by its abuse, the

dégree of quilt is mitigated by §3.09(2) to a vlesser offense. See the |

discussion in the Introductory Note and in MPC Tentative Draft No. 8, pp.

77-80 (1958). See State v. Williams, 29 N.J. 27 (1959).

3. Reckless or Negligent Injury or Risk of Injury to Innocent

Persons., Paragraph (3) deals with the case mere the actor is justified
in using force agai.nsé the person towards whom the force is directed but is
reckless or negligent toward innocent persons. Assuming sawe other section
of this Article does not entirely préclude any justificétion (see §3.07(2)
(b) (iJ".i))‘,, the person is guilty of a crime for which recklessness or negligence
toward the third person suff:;Lces.
| No such law ex:Lsts in New Jersey. For tor£ parposes, risk to

innocent persons is a factor in evaluating negligence. Davis v. Hellwig,

21 N.J. 412, 416 (1956).

4, Other States. BAs to §3.09(1) and (2), no comparable statutes

have been adopted or proposed in other states. The general ignorance and
mistake provi'sionsj apply to cover paragraph (l). Paragraph (2) is unnécessqry
under those Codes.because all of those Codes require reasoﬁableness as the
basis for justification defenses. As to par‘agraphb (3), the Wisconsin Code

has a similar provision in §939.48(3).
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SECTTON 3.10.. JUSTIFICATICN IN PROPERTY CRIMES.

Conduct involving the appropriation, seizure or destruction of,
'damage to, intrusion on or interference with property is justifiable under
circumstances which would establish a defense of privilege in a civil action
-based thereon, unless

L=

A (1) the Code or the law deflrung the offense deals with the
SpelelC s:.tuatlon involved; or

(2) a legislative purpose to exclude the justification claimed
'othe.rw:Lse plalnly appears. .

Sk ok ok ok

§3.10 Camentary

l. Section 3. lO is addressed not to the.use of force agamst
the person but to conduct involving mtrusxon an or mterferenoe w1th ,
property, i.e., to justification‘ in property crimes. “The Section is drafted
S on the view that in this area the penal lew must on the whole accept and
* build upon the privileges recognized in the law of torts and property, ex-
cept in those rare situations where a penal law departure from the civil
‘law is made clear. This is proper because a p@anal law should not under-
take to establish these property interests but rather to protect existing
ones. - MPC Tentative Draft I\;o. 8, p. 1 (1958). : | ’
2. No New Jersey cases were found. The positioh' is in accord .
, w1ﬂ1 'existing law. Williams, Criminal Law §231,‘p'. 727 (2nd B. 1961);
Prosser, Torts §21, p. 119 (3rd Ed. 1964). No provisions were found in
other Codes. - | | |



© SECTION 3.11. DEFINITIONS.

In this Article, unleéss a different meaning plainly is required:

(1) "unlawful force"'means foroe, including confinement, which

is enployed without the consent of the person against wham it is directed

- and the employment of which constitutes an dffense or actionable tort or -
would constitute such offense or tort except for a defense (such as the

~ absence of intent, negligence, or mental capacity; duress; youth, or diplomatic
status) not amounting to a privilege to use the force. Assent constitutes
consent, within the meaning of this Section, whether or not it otherwise is
legally effective, except assent to the infliction of death or serious bodily

(2) "“deadly force" means force which the actor uses with the .
purpose of causing or which he knows to create a substantial risk of causing
death or sericus bodily harm. Purposely firing a firearm in the direction-
of another person or at a vehicle in which another person is believed to be
oonstitutes deadly force. A threat to cause death or seriocus bo_dily ‘harm,
by the production of a weapon or otherwise, so long as the actor's purpose
is limited to creating an apprehension that he will use deadly foroe 1f
necessary, -does not constltute deadly force;

(3) "dwelling® means any building or structure, though

movable or temporary, or a portion thereof, which is for the time being
the actor's hane or place of lodgmgo

* %k % %

§3.11 Cammentary

1. Unlawful Force. The definition of unlawful force was dis-

cussed previcusly in connection with §3.04, self-protection.

2.. Deadly Force. The first portion of the definition was

specifically adopted in State v. Abbott, 36 N.J. 63, 71 (1961).

3. Dwelling. This term is defined for purposes of the retreat
rule and specifically includes temporary dwellings. MPC Tentative Draft No.
8, p. 25 (1958).



ARTICLE 4. RESPONSIBILITY

SECTION 4.01. MENTAL DISEASE OR DEFECT EXCLUDING RESPONSIBILITY.

» (1) A person 1s not responsible for criminal conductiif at
the time of such conduct as a result of mental disease or defect he
lacks substantial capacity either to appreciate the criminality

[wrongfulness] of his conduct or to c&fiform his conduct to the
greouirements of law.

(2) As used in this Article, the terms "mental disease or
defect" do not include abnormality manifested only by repeated criminal
or otherwise antisoc1al ccnduct,

* * * *

§4.01 Commentary

"1, Section 4.01 sets forth the Code's view on the very
difficult task of estéblishing a test for responsibility,'i;e,;‘"éf
aetérmining when individuzls whose COﬁduct wéuld otherwisevbe criminal
ought to be excul?atedron the grohnd that théybare suffering from
-mental disease or defect when they acted as they did. Whé; is involved

specifipally is the draﬁing of a line between the use of public agencieé
~ and public force té condeunn the offender by convictioﬁ, with'resultaqt
vsanctions in'whicﬁ{thefe is inescapablj a punitive ingredient (however
constructive we may attempt to make thé prbcess ofvcorrection) and
modes 6f'di§position in which that ingredient is absent, even though
restraint be involQed. To put.thekmatter differently, the problem
is to'discriminéte between the cases where a punitiye—correctionalv
disposition is appropriafe and those in which a medica