LONG-TERM CARE SERVICES 10:63-1.3

16:63-1.3 Program participation

(a) A NF shall comply with the following requirements in
order to participate in the New Jersey Medicaid program.
An in-State NF shall:
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1. Be licensed by the New Jersey State Department of
Health, in accordance with N.J.A.C. 8:39;

2. Be certified by the New Jersey State Department of
Health and, in the case of both Medicare and Medicaid,
by the Health Care Financing Administration (HCFA),
which assures that the NF meets the Federal require-
ments for participation in Medicaid and Medicare;

3. Be approved for participation as a NF provider by
. the New Jersey Medicaid program. This includes the
filing of a New Jersey Medicaid Provider Application
FD-20 (see Appendix A, incorporated herein by refer-
ence), the signing of a Provider Agreement MCNH-38
(see Appendix B, incorporated herein by reference), and
submittal of the HCFA-1513, Ownership and Control
Interest Disclosure Statement (see Appendix C, incorpo-
rated herein by reference). The agreement for partic-
ipation in the New Jersey Medicaid program stipulates
that a NF shall provide all NF services required by
N.J.LA.C. 10:63. Continued participation as a New Jersey
Medicaid provider will be subject to recertification by the
New Jersey Department of Health and compliance with
all Federal and State laws, rules and regulations. Upon
recertification by the Department of Health, each NF will
receive notification from the Provider Enrollment Unit,
Division of Medical Assistance and Health Services, in-
forming the facility that their provider agreement is being
continued.

4. File a completed Cost Study for Long-Term Care
Facility form MCNH-1 (see Appendix D, incorporated
herein by reference) with the New Jersey State Depart-
ment of Health and the Division of Medical Assistance
and Health Services. After the initial cost study is filed,
the provider shall file an MCNH-1 annually.

5. In accordance with 42 CFR 483.12(d)(1)(i)(ii), not
require residents or potential residents to waive their
rights to Medicare or Medicaid; and not require oral or
written assurance that residents or potential residents are
not eligible for, or will not apply for Medicare or Medic-
aid benefits; and

6. Accept as payment in full for covered services, the
amounts paid in accordance with Medicaid policy defined
at N.J.A.C. 10:49-9.3(a)2.

Case Notes

55-year-old male suffering with Down’s Syndrome was entitled to
nursing facility care. W.M. v. Division of Medical Assistance and
Health Services, 92 N.J.A.R.2d (DMA) 46.

Rate reimbursement system challenged by facility utilizing minimum
staffing report prepared for other purposes by the Department of
Health; Division of Medical Assistance and Health Services not bound
by Department of Health determinations; denial of increased rate
reimbursement not unreasonable agency action. In re: Preakness
Hospital, 8 N.J.A.R. 389 (1983).
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10:63-1.4 Private pay

(a) NFs which are approved for participation as providers
of service under the New Jersey Medicaid program shall be
prohibited under Section 6(a) of P.L.1985, c. 303 from
soliciting or accepting payment, any type of gift, money,
contribution, donation or other consideration as a condition
of admission or continued stay from a Medicaid recipient or
his or her family.

(b) NFs which are providers of service under the New
Jersey Medicaid program shall be prohibited under Section
6(b)(c) of P.L.1985, c. 303 from requiring private pay con-
tracts from Medicaid qualified applicants as a condition for
admission or continued stay.

1. The prohibitions in (a) and (b) above are applica-
ble regardless of the Medicaid occupancy level in a facili-
ty. A violation may be a criminal act punishable as a
crime of the third degree.

2. The exception to the above is private pay contracts
entered into with life-care communities that are explicitly
referenced as such within their Medicaid participation
agreement.

(c) An individual may enter a NF on a private pay
contract basis only if Medicaid eligibility has not been
established and no application to the New Jersey Medicaid
program has been made. A private pay contract shall
become void as soon as Medicaid eligibility is established.

10:63-1.5 Occupancy level

(a) The NF Medicaid occupancy level shall be calculated
by adding the total days for Medicaid and public assistance
recipients residing in the NF during the month, dividing this
sum by the number of days in the month to determine the
average daily census, and dividing this amount by the total
number of licensed long-term care beds.

1. A Special Care Nursing Facility (SCNF) which is an
identifiable unit within a conventional NF shall calculate
its occupancy level separate and apart from the occupancy
level of the conventional NF beds using the same formula
as cited in (a) above.

2. The NF shall submit the completed Provider Certi-
fication Statement for Long Term Care (see Appendix E,
incorporated herein by reference), to report the actual
calculation of the occupancy level determination of the
NF. In addition to the occupancy level determination,
the Certification Statement is also used to certify that the
billing information is accurate, complete and in accor-
dance with the rules of the New Jersey Health Services
Program (Medicaid). The Certification Statement shall
be submitted with the monthly Turn Around Document
(TAD) (as set forth in Appendix Q, incorporated herein
by reference) to the fiscal agent. Billing documents will
be returned if the Certification Statement is not complet-
ed, signed and attached.
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3. The calculation of the occupancy level shall include
eligible bed reserve days in the determination of the
Medicaid occupancy level.

Case Notes

Conditions of blindness and profound retardation established appro-
priateness of residential long-term pediatric care placement. N.C. v.
Division of Medical Assistance, 95 N.J.A.R.2d (DMA) 34.

10:63-1.6 Termination of a NF provider agreement

(a) The Division shall terminate a NF’s provider agree-
ment if the Division:

1. Receives notice from the New Jersey State Depart-
ment of Health or HCFA that the NF is no longer
certified to provide NF services. In that case:

i. The provider agreement shall be terminated 23
days from the survey date if the New Jersey State
Department of Health or the Secretary of the Depart-
ment of Health and Human Services find that deficien-
cies pose immediate jeopardy to residents’ health and
safety.

ii. If the deficiencies do not pose immediate jeopar-
dy to the resident’s health and safety, the provider
agreement shall be terminated ninety days from the
survey date.

ifli. The termination of provider agreement shall be
rescinded if, prior to the effective date of termination,
the Division is notified by the New Jersey Department
of Health or the Secretary of the Department of Health
and Human Services that the deficiencies have been
satisfactorily corrected and the NF is certified to pro-
vide NF services; and

2. Determines that other good cause for such termi-
nation exists as cited at N.J.A.C. 10:49-11 or as a result of
a pattern of aberrancies reported in a clinical audit as
defined at N.J.A.C. 10:63-1.12.

Case Notes

Conditions of blindness and profound retardation established appro-
priateness of residential long-term pediatric care placement. N.C. v.
Division of Medical Assistance, 95 N.J.A.R.2d (DMA) 34.

10:63-1.7 Administrative appeal of denial, termination or
non-renewal of NF certification or Medicaid
Provider Agreement

(a) Any NF whose certification or Medicaid Provider
Agreement is denied, terminated or not renewed shall have
the opportunity to request a full evidentiary hearing before
an administrative law judge, in accordance with the New
Jersey Administrative Procedure Act, N.J.S.A. 52:14B-1 et
seq., and the Uniform Administrative Procedure Rules,
NJA.C. 1:1.

Supp. 7-15-96
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1. In order to obtain a hearing, the NF shall submit,
within 20 days from the date of the Division letter propos-
ing termination, a written request to the Chief, Office of
Legal and Regulatory Liaison, Division of Medical Assis-
tance and Health Services, Mail Code #3, CN 712,
Trenton, New Jersey 08625-0712.

2. All hearings requested pursuant to this section shall
be completed either before the effective date of the
denial, termination or non-renewal, or within 120 days
thereafter.

3. If the Division elects to provide a hearing after the
effective date of denial, termination or non-renewal, the
NF will be entitled to an informal reconsideration to be
completed prior to the effective date of the denial, termi-
nation or non-renewal.

4, The informal reconsideration, if requested by the
NF, will include the following:

i. Written notice by the Division to the NF outlin-
ing the findings upon which the denial, termination or
non-renewal is based;

ii. Notice that the NF is allowed a reasonable op-
portunity to refute the findings in writing; and

iii. A written affirmation or reversal of the denial,
termination or non-renewal.

(b) A (S)NF whose certification or Medicare/Medicaid
provider agreement is denied, terminated or not renewed by
HCFA, may request a hearing pursuant to 42 CFR 498.40
by submitting a written request to the Health Care Financ-
ing Administration, Division of Health Standards and Quali-
ty, Attn: Coordinator Hearing and Appeals, Federal Build-
ing Room 3821, 26 Federal Plaza, New York, New York
10278.

1. A final decision entered under the Medicare review
procedures will be binding for purposes of Medicaid
participation.

10:63-1.8 Admission, transfer and readmission; general

(a) Pursuant to P.L.1988, c. 97, a Medicaid participating
NF shall not admit any individual who is Medicaid eligible
or who may become Medicaid eligible within 180 days of
admission to the facility, or an individual with mental illness
(MI) or mental retardation (MR) subject to Pre-Admission
Screening and Annual Resident Review (PASARR) require-
ments as defined at 42 CFR 483.102 regardless of payment
source, unless that individual has been prescreened by the
Medicaid District Office (MDO) registered professional
nursing staff and determined appropriate for NF placement.

(b) A Medicaid eligible individual residing in a Medicaid
participating NF who is transferred to an acute care hospital
shall not require preadmission screening prior to returning
to the same or another NF.
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(c) A Medicaid eligible individual identified as MI resid-
ing in a Medicaid participating NF, who is admitted to a
psychiatric unit for treatment, shall not be subject to PA-
SARR requirements, prior to returning to the NF. Howev-
er, if the resident’s condition indicates a significant change
in mental or behavioral status, the NF shall immediately
secure an Annual Resident Review (ARR) as defined in
N.J.A.C. 10:63-1.11(e).

(d) In cases of transfer of a NF resident with MI or MR
to a hospital or another NF, the admitting NF is responsible
for ensuring that copies of the resident’s most recent PA-
SARR resident assessment reports, SRA and current HSDP
accompany the transferring resident.
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13. Unclaimed PNA funds left behind by a discharged
recipient who cannot be located or where the authorized
representative cannot be located, shall be forwarded with-
in 30 days to the Bureau of Administrative Control, Mail
Code #6, CN 712, Trenton, New Jersey 08625-0712.

14. Within 10 days after the death of a Medicaid
recipient, whether death occurred in the NF, in a hospital,
or during a period of therapeutic leave, the NF shall send
a written notice regarding the existence of PNA funds
both to the CWA and the individual identified by the
recipient as the person to contact. A NF shall exercise all
reasonable efforts to locate and notify any family, repre-
sentative payee or interested person acting on behalf of
the deceased Medicaid recipient.

i. The facility shall advise the contact person or
responsible person that any claims made for PNA funds
must be directed to the NF. When no CWA claim
exists, the executor(rix) or administrator(rix), upon pre-
sentation of a letter of administration from the County
Surrogate’s Office, must be issued a check made pay-
able to the estate of the deceased Medicaid recipient
for the PNA funds. A check for the funds shall not be
issued unless a Surrogate’s letter is presented, except
when a recipient dies intestate, leaving no surviving
spouse, and the total value of the estate is less than
$5,000; in such case, an affidavit of administration in
accordance with N.J.S.A. 3B:10—4 is acceptable.

ii. If there is an outstanding funeral bill which is
deemed reasonable and there is no claim by the CWA
or an executor/administrator, the NF may directly reim-
burse the funeral director from the PNA funds.

iii. If no claim for PNA funds is made to the NF
within 30 days of death, a check made payable to the
“Treasurer, State of New Jersey” shall be forwarded to
the Bureau of Administrative Control, Mail Code # 6,
CN-712, Trenton, New Jersey 08625-0712. The fol-
lowing information shall be included:

(1) An identification of the funds as unclaimed
PNA funds of ihe deceased Medicaid recipient;

(2) Recipient’s name;

(3) HSP (Medicaid) Case Number;

(4) Date of death; and

(5) Amount enclosed for that recipient.

iv. If a claim is received by the NF after the PNA
funds have been forwarded to the Bureau of Adminis-
trative Control and within five years of the Medicaid
recipient’s death, the claim must be referred to the
Bureau for processing. After five years, all claims
received by the NF must be referred to the State
Treasurer.
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v. Any transactions involving distribution of a de-
ceased Medicaid recipient’s PNA funds must appear on
the NF’s record for audit purposes.

(g) Questions regarding personal needs allowance admin-
istration, for example, procedures, policy, or use of funds,
should be directed to the Director of the Medicaid District
Office serving the NF.

Case Notes

Department of health can restrict licensed health care facility, apart
from Medicaid, in the involuntary transfer of indigent patients or
patients who become indigent; validity of health regulation. New
Jersey Assn. of Health Care Facilities v. Finley, 83 N.J. 67, 415 A.2d
1147 (1980), appeal dismissed, certiorari denied 101 S.Ct. 342, 449 U.S.
944, 66 L.Ed.2d 208.

10:63-1.17

(a) The NF shall ensure that each resident and his or her
representative are informed of their rights upon admission
and provided with a written statement of all resident rights,
in accordance with 42 CFR 483.10 through 483.15, the
Nursing Home Resident Rights Act, N.J.S.A. 30:13-1 et seq.
and N.J.A.C. 8:39-4.1.

Residents rights

(b) The NF shall ensure that every resident who is enti-
tled to Medicaid benefits shall receive a written statement of
the services covered in the Medicaid per diem rate, those
services required to be offered by the NF on an as-needed
basis, and any charges not covered under the Medicaid
program while in the facility.

(c) The NF shall notify each resident of his or her right
under State law to make decisions concerning his medical
care and his or her right to formulate an advance directive
in compliance with the New Jersey Advance Directives for
Health Care Act, P.1..1991, c. 201 and the advance directive
provisions of the Omnibus Reconciliation Act of 1990,
effective December 1, 1991 and Department of Health
licensing requirements at N.J.A.C. 8:39-9.5.

10:63-1.18 Medicare/Medicaid

(a) The New Jersey Medicaid Program will reimburse for
NF services provided to combination Medicare/Medicaid
recipients only after Medicare covered benefits have been
fully utilized or when medically necessary services are not
covered by the Medicare Program. (Exceptions—see (e)2i
below).

(b) Only skilled nursing facilities (SNFs), as defined in
N.J.A.C. 10:63-1.2, certified by the Health Care Financing
Administration (HCFA) and the New Jersey Department of
Health are eligible to be reimbursed by Medicare for ser-
vices rendered consistent with all Medicare requirements.

(c) Medicare covers eligible beneficiaries needing post-

hospital skilled nursing care when they are placed in Medi-
care certified facilities.

Supp. 9-16-96
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(d) When Medicare benefits are terminated or exhausted
because of coverage limitations, Medicaid may be billed on
behalf of eligible recipients, provided that:

1. The services are allowable and provided within the
standards and procedures established by the New Jersey
Medicaid Program as described in this manual.

2. The certified facility provides written documenta-
tion of a denial of Medicare coverage:

i. The certified facility shall indicate for all Medi-
care eligible beneficiaries through status reports, that
the effort was made to apply for Medicare reimburse-
ment prior to Medicaid billing. Status reports affirm-
ing denial shall be obtained from the Medicare Fiscal
Intermediary. Status reports shall consist of:

(1) A copy of form Inpatient Hospital and Skilled
Nursing Facility Admission and Billing SSA-1453; or

(2) A notice of denial of coverage form Notice of
Medicare Claim Determination SSA-1954 or form
Notice of Medicare Claim Determination SSA-1955;
or

(3) The facility statement of non-coverage, signed
by an administrator or officer, which shall be accept-
ed only under the limitation of benefits.

(e) Medicare Part A coinsurance may be paid by the New
Jersey Medicaid Program, but the total combined Medi-
care/Medicaid reimbursement may never exceed the facili-
ty’s Medicaid Nursing Facility rate. If the Medicaid recipi-
ent has available income during the coinsurance period of
Medicare eligibility, it shall be used to offset the coinsur-
ance charges, prior to billing Medicaid. New Jersey Medic-
aid will pay Part B Medicare insurance premiums for all
eligible Medicare-Medicaid recipients. Claims for Part B
services shall be billed to Medicaid only after Medicare
benefits have been exhausted. Medicare timely filing re-
quirements shall be met prior to the reimbursement of
coinsurance by Medicaid.

1. Coinsurance and deductible payment shall be made
as follows:

i. Medicaid will not assume responsibility for pay-
ment of coinsurance for certain services under Part B
Medical Insurance when the basis of payment is fee for
service (for example, physicians or podiatrists). Howev-
er, coinsurance is paid for certain other Part B Provider
services where the basis for payment is not fee for
service (for example, durable medical equipment), but
only in those instances where the Medicare allowable
reimbursement is less than the Medicaid estabhshed
reimbursement for those items.

ii. Medicaid will assume responsibility for deduct-
ible payments for Part B Medical Insurance services.

Case Notes
Medicaid reimbursement for nursing facility was in accordance with
prior settlement agreement with Division of Medical Assistance and
Health Services and not in accordance with subsequent nurse-staffing
regulations. Bergen Pines County Hospital v. Division of Medical
Assistance, 95 N.J.A.R.2d (DMA) 7.

Supp. 9-16-96
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Claim for Medicaid reimbursement denied; untimely filing. Apple-
wood Estates v. Division of Medical Assistance and Health Services, 95
N.J.A.R.2d (DMA) 1.

SUBCHAPTER 2. NURSING FACILITY SERVICES

10:63-2.1 Nursing facility services; eligibility

(a) Eligibility for nursing facility (NF) services will be
determined by the RSN, based on a comprehensive needs
assessment which demonstrates that the recipient requires,
at a minimum, the basic NF services described in N.J.A.C.
10:63-2.2.

1. Individuals requiring NF services may have unstable
-medical, emotional/behavioral and psychosocial conditions
which require ongoing nursing assessment, intervention
and/or referrals to other disciplines for evaluation and
appropriate treatment. Typically, adult NF residents
have severely impaired cognitive and related problems
with memory deficits and problem solving. These deficits
severely compromise personal safety and therefore, re-
quire a structured therapeutic environment. NF residents
are dependent in several activities of daily living. Depen-
dency in activities of daily living (ADL) may have a high
degree of individual variability. Each separate ADL may
be classified as either independent, requiring some as51s-
tance, or totally dependent.

i. Children requiring NF services exhibit functional
limitations identified either in terms of developmental
delay requiring nursing care over and above routine
parenting or are limited in terms of specific age-appro-
priate physical and cognitive activities, functional abili-
ties (ADL) or abnormal behavior, as demonstrated by
performance at home, school or recreational activities.

(1) Children who have achieved developmental
milestones within appropriate time frames and who
require only well child care and/or treatment of
acute, time limited illnesses or injuries shall not be
eligible for NF services.

2. NF residents shall be those individuals who require
services which address the medical, nursing, dietary and
psychosocial needs that are essential to obtaining and
maintaining the highest physical, mental, emotional and
functional status of the individual. Care and treatment
shall be directed toward development, restoration, main-
tenance, or the prevention of deterioration. Care shall be
delivered in a therapeutic health care environment with
the goal of improving or maintaining overall function and
health status. The therapeutic environment shall ensure
that the individual does not decline (within the confines
of the individual’s right to refuse treatment) unless the
individual’s clinical condition demonstrates that deteriora-
tion was unavoidable.
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(b) All Medicaid participating NFs shall provide or ar-  Health licensing rules at N.J.A.C. 8:39. Reimbursement of
range for services in accordance with statutory and regulato- NF services is discussed in N.J.A.C. 10:63-3.
ry requirements under 42 CFR 483 and Department of
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