Hew Jersey Court ol Errors and Appeals

Between
Wittiam F. Muitnin, On Bill. etc.
Complainant-Appellant, On Appeal
and from
Chancery.

Annie E. Murtin, et als.,
Defendants-Respondents.

Brief on Behalf of Complainant-Appellant.

This is an appeal from the Court of Chancery,
and it involves a situation which for sheer hard-
ship surpasses anything which we think this courl
has met with in many years.

Peter M. Mullin was an undertaker in the City
of Newark, where he had carried on a business on
Lafayette Street. He had a wife and eight chil-
dren. On the 4th of November, 1891, he was killed
in a railway accident. He left a last will and testa-
ment, which is set out in the bill of complaint
(Book, page 1). Under this will all of his property

as share and share alike, among his chil-

len. He then directed that the business be con-
tmued for the benefit of his wife and children, under
T MivBton °f Ms_wife and his br°ther, Joseph

' He appointed his wife and his brother
guar ians of the children and executors, with power
osell if necessary for the best interests of the wife

fbildren. The assets of the estate at that time

fit ~Snon°f $5°000° insurance in the Mutual Ben-

th;t’r ;iV_lie Benevolent Legion, claim against
°i road, from which the estate received $7,500
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and some money in the bank, which was entirely ex-
hausted in paying debts. There was also the Lay-
fayette Street property, worth perhaps $4,000 or
$5,000, and the undertaking business.

At this time the complainant, William F. Mullin,
was 18 years of age, and he had been for two or
three years previous assisting his father in the
business (Book page 58, line 20). The undertaking
business at that time consisted of some few cas-
kets, a horse, wagon, etc., of the value of $500.
(Book page 59, line 18; page 140, line 20). There
was, of course, no good will to the business. This
question was considered on the hearing, and dis-
posed of by the Master on page 211, lines 20, etc.,
and the question was entirely placed beyond dis-
pute by a sale of the business made pending this
litigation, which was widely advertised, and which,
by means of these greedy defendants’ own bid,
brought exactly the sum of $500, and the Master
in his report finds as a fact that that was the value
of the business on August 1st, 1900, (page 414, line
10).

Joseph J. Mullin, the brother of the testator and
uncle of the complainant and defendants, did not
qualify as an executor. Annie E. Mullin, the widow,
was at the time in a helpless condition. She gave
birth to a child, Peter M. Mullin, one of these de-
fendants, a few months after the death of her hus-
band, and besides being hopelessly unacquainted
with the business, she suffered from rheumatism
and physical disabilities which prevented her being
active in business transactions (Book page 59, line
30). The mother accordingly requested the com-
plainant to continue the conduction of the business,
and he assisted her in every way, and the business
prospered; and then, in September, 1895, an agree-
ment was entered into between Annie E. Mullin,
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sole acting executrix, Joseph L. Mullin, a brother of
the complainant, one of the defendants, and the
complainant, William F. Mullin. This agreement
is set out at length in Book page 25, and, in a word,
it provided that the two boys should manage the
business from October 1st, 1895 for one year, unless
otherwise terminated, and out of the net proceeds
the family were to be maintained and educated, as
was then being done, and that the profits after that
should be divided so that William, the complainant,
should receive 3/6, Joseph 2/6 and Annie as execu-
trix the remaining 1/6, and then, in addition, the
boys were to draw $15 per week salary, which
should not be charged against the profits of the
business.

Acting under this, the business was managed for
some months, until Joseph, becoming dissatisfied
and desiring to better himself, broke his agreement,
demanded an accounting of his share of the estate
and went to Morristown, where he started in busi-
ness (Book page 61, lines 10, etc.) An appraise-
ment was then made of the estate, and it was agreed
that it would be sufficient to pay to each of the
children, when they became of age, the sum of
$3,750, and on the 19th of May, 1896, Joseph signed
his release (Book page 27, lines 20, etc.,) and re-
ceived that sum “in full discharge and satisfaction
0 an right, share and both interest of every
name and nature in the estate of said Peter M. Mul-
hn, deceased,” and in that consideration he released

oth Annie E. Mullin, executrix, and also the es-
tate of Peter M. Mullin.

We find, then, this condition—the helpless widow,
with a very large family of young boys and girls,
eac of whom was entitled to a sum, the income of

A . . k th ) > i-
" which, if woun up?,mwourld be WORH $%dbu8r
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less, two sons able to run the business, one of them
of that shifting, easygoing moral disposition which
would enable him to cast the burden on others, and
which will today permit him to seek to take advan-
tage of such a situation as this case now presents.
Well may we say “How sharper than a serpent’s
tooth, ** etc.

In this condition of affairs Mrs. Mullin begged
Will to continue to manage the business. She in-
duced Father Cody, the family priest, to join her
in the attempt to secure this great sacrifice and
service. Will realized that he had his own way to
make in the world and that he could start in busi-
ness for himself with everything to gain and noth-
ing to share, and yet his loyal conscientiousness
led him to give way and make the sacrifice which
this case develops. He entered into an agreement
with his mother that he should continue to run the
business alone, educate and maintain and provide
for the family out of the proceeds, and what should
remain, if anything, should be his. Bear in mind,
that before this, under the written agreément, .the
estate had received only 1/6, and at that time, the
family being younger, the expense of its mainten-
ance was much less. This expense increased each
year, so that the agreement under which Mr. Will
Mullin continued was much more disadvantageous
than that which the shifty Joe had run away from
as unsatisfactory.

This arrangement above mentioned was contin-
ued and the family were educated, clothed and fed,
and Will Mullin acted in all respects as a father
to the brood until August, 1900, when the mother
died.
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Releases similar to that above mentioned were
signed by William F. Mullin on May 19th, 1896,
(pages 29-30), by Grace T. Mullin in April, 1899
(Book page 31), and on the death of the mother the
same arrangement was continued. On December
21st, 1903, James S. Mullin, became of age and
signed his release (Book page 32), and in Decem-
ber, 1906, Isabel R. Mullin signed her release (Book
page 34). Annie E. Mullin received from time to
time on account of her share in her father’s estate,
sums aggregating $2075. (Book page 8, line 17).

We ask the court to keep in mind that on the
death of this mother on July 18th, i900, there were
still five infants: James, who was born April,
1882, lIsabel, born March, 1885, Annie E., born
July, 1886, Marie, born March, 1889, and Peter M
born April, 1892. Mr. Will Mullin at this time had
the agreement above mentioned, which was sworn
to (Book page 64, line 30).

The only question, as we understand it, that has
arisen as to this agreement, that is, a question of
tact, is as to whether, in addition to the profits
entirely belonging to William F. Mullin, the busi-
ness was also to be his on the children becoming
0 age. There is no word to contradict the evi-
dence of Mr. Mullin. It is certainly and surely
tom out by the conduct of the parties to the re-
eases and by every fact in the case, but the first

134?Tm m 7 Ice-Chancellor Stevens (Book page
u-ni ,e -a* on the death of the widow, when

ended b adminjstratqr c-t-a- the agreement
engeg anc? Fe was under otﬂlgatlon to account.

The issue was limited to his conduction of the
usmess as administrator. It was held that when

and hame mCh *he business belonged to the estate
cou d not treat it as his own, and having
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no authority to carry it on, he should have disposed
of it for the benefit of the estate, but having car-
ried it on he was entitled to such compensation as
is awarded to an unauthorized administrator.

The rule laid down in Gilligan v. Daly, 79 N. J.
Eqg., 36, also 80 Atl. Rep., 995, held that an account
should be had so that the beneficiaries might de-
termine how they would exercise the option deter-
mined by that case, that is, either charge the exe-
cutor with the value of the estate and interest or
with the amount of the net profits from the business.

An order of reference was then made to Halsey
M. Barrett as Special Master to state the account.
This order of reference appears in Book page 136.
The Master was ordered in taking the account to
estimate the profits so that as far as ascertainable,
they should include only those resulting from the
employment of the testator’s estate as capital in the
business, due allowance to be made for other ele-
ments creating the profits, such as the business
skill and credit of the executor in carrying it on,
and he should allow such compensation for the ad-
ministrator’s services, as part of the expenses of
the business, as might be reasonable and proper,
and deduct the same from the gross income of said
business in ascertaining the net profits with which
he is chargeable.

Hearings were had from January, 1913, to June
2nd; a huge mass of testimony was put in, and the
report was made on April 30th, 1914 (Book pages
412-428).

It was admitted, as well as proved beyond dis-
pute, that Mr. Mullin, during all the years in ques-
tion, considered that he was running the business
entirely as his own. He made no efforts to keep
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track of anything by voucher, kept no trustee or
executor accounts, and so found it as difficult to
protect himself as any other man would, under like
circumstances.

By an order of court, at the expense of the
estate, an auditor named Constam was authorized
to go over the books, accounts, etc. He was given
the fullest access to everything, and he spent some
weeks at the place.

Constam seemed to consider that he was a rep-
lesentative of the defendants, and he figured ac-
cordingly. His report is set out (Book page 308).
This mass of figures need not be considered
by this court. The total sales or gross business
amounted to $277,000, plus, according to Constam’s
estimate. While this was unquestionably high,
nevertheless the expenses to which he had been put
and also the great difficulty in getting an accurate
figure led Mr. Mullin to advise Mr. Du Bois, an
accountant whom he then called in, to accept these
figures as to sales or gross business, for the pur-
pose °f his work. In reaching this conclusion, Mr.
Mullin was also at this time of the opinion that he
wou d receive just allowance for his disbursements,
lull credit for his expenses in the maintenance and
education of the children, and a proper allowance
. fklU and ability’ for he knew, of course,
inat he had received nothing to work with save a

ew caskets and some second-hand stock worth $500
at the outside.

°“Sa* Proceeded, under the instruction of
DrJL°f hef defendants>to figure highly excessive
were T®ral hraldred Pages of testimony

teet Wmsel* A by ~  WiU Mullin to Pre°-
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It was this issue as to the profits with which
Mr. Mullin should he charged under the iniquitous
theory on which the case was then being conducted
which took several days at the trial. That, how-
ever, is a point now entirely outside of the case,
and is not a thing to which this court need give
any concern, in the main. The task of reaching
an exact figure for such an item as the profits
made on caskets during the 11 years covered by
the accounting was utterly hopeless, and by in-
struction of our client, we conceded thousands of
dollars profit beyond that which he felt had ever
been made, and this enabled us on the argument to
come together on an item of profits of $106,000,
plus, for the 11 years in question (See report of
Special Master, Book page 414, lines 15, etc.). The
items included in this stipulation as to profits are
set out on page 416, lines 1, etc. This concession
left for consideration three matters only on this
phase of the case:

1 The legitimate and necessary expenses
of conducting the business.
2. The compensation to be allowed com-

plainant for services in conducting the busi-
ness.

3. What sums should be allowed the admin-
istrator for the expenses incurred by him or
contributed by him towards support of his
minor brothers and sisters.

The Master found that certain items of expense
should be allowed, and they are set out at the bot-
tom of page 420 and top of page 421. They amount
to a little less than $3,000, making for the 11 years
in question a deduction of approximately $33,000.
From this finding the complainant excepts (Book
page 429, line 30; page 430, line 20; page 431, line
1, covering the first, second and third exceptions).
Mr. Mullin claims allowance for upkeep, consump-
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tion of supplies, printing, etc., $250, which was al-
lowed; wagon and horse, $600, which was allowed,
light and heat, $120, which was allowed; advertising,
$90, which was allowed; expenses of transportation,
personal meals, etc., $365; telephone and telegrams,
etc., $200;4incidental expenses, $43, all of which
were allowed. Mr. Mnllin claimed also wages of
two men at $17 a week and expenses, $1 a week,
totaling $1,872 per year. He was allowed only $25
a week or $1,320. Mr. Mullin testified (Book page
214, lines 22, etc.,) that he had a man for years at
$17 a week and that he employed;jPile or two men
many times, some times three men, if he had two
or three calls, and that he figured that, at a very
conservative estimate, that would equal the wages
of another man; and he said that he knew of sev-
eral concerns that did not do the business that he
did that had more help than he did, and he thought
that a very conservative estimate for help.

Mr. Mullin was not cross-examined on this im-
portant point, and the defendant put on the stand
his client, Joseph L. Mullin, who had left his brother
Will and his mother at the time of his breaking
his agreement, and who had failed in the under-
taking business in Morristown (Book page 313,
lines 10, etc.,) and on South Orange Avenue (Book
page 316, line 1), and who had then been employed
hv his brother for some years as manager of his
stable (Book page 316, lines 18, etc.,) at a salary
which increased to the sum of $2,500 a year. He
ventured to guess, however, (Book page 312, line

) tilat from the figure given by Mr. Will Mullin

you could cut off at least $9 of that—$8 of it. He
employed one man, and the other man would be an

extra man that he would pay $1 or $1.50 when he
would use him.T
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We call the court’s attention to the fact that the
evidence shows that Mr. Joseph L. Mullin was the
manager of the stable up at High Street and came
only occasionally, when called by his brother Will,
down to the establishment on Lafeyette Street
(Book page 317, line 1). This is nothing but a
rank guess, and purports to be nothing else.

All the books and bills were always open to him,
at all times (Book page 318, line 30). Of course, it
is wholly inconceivable, as a matter of fact, that,
had he ever deemed he had any interest in this busi-
ness or was in the slightest concerned in the profits,
he would not have had every figure. In fact, he
would of course have demanded yearly statements,
as would the others.

Mr. Joseph J. Mullin was asked, on behalf of the
defendant (Book page 321, line 29):
Q Do you know whether Mr. Mullin paid
wages to two men at $17 a week each!
A No, sir; | do not know.
James Mullin, another of the defendants (Book
page 364, line 5) was asked:

Q Now, as to the wages of two men at $17
a week?

A He never had two men when | was there.

He then proceeded to say, just as the complain-
ant had sworn, that there was one man there al-
ways, and then extra help called in. He was asked
(Book page 365, line 5):

Q Would it average $17. a week?
A No, sir.

He then said it would cost about $1 for the extra
man, each job. This is all the evidence offered by
the defendants under this head. Now, of course
there can be no question but that the complainant
is the only person who knew what he paid, and
he gives positive and direct sworn testimony, and
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this should not certainly be overborne by the ridicu-
lous guesses and estimates of his brothers, who had
been rivals in business and who were now striving
to take from him that little which they thought he
might have left, after acting as parent to their
young brothers and sisters through so many, many
years. This exception should, we think, certainly
be sustained.

The next claim related to the item of $500, cov-
ering programs, donations, tickets, etc. The Master
said he could see no basis for allowing this. His
remarks under this head are set out in the book,
page 421, lines 13, etc. He says that it is probable
that Mr. Mullin from time to time did expend
money in that way and for this purpose, and he
says if there were any records showing just what
sums were so spend and from which it would ap-
pear that such expenses were reasonable and of
advantage to the business, some portion thereof
would be allowed. This is covered by the first ex-
ception (Book page 429, line 30).

We refer here again to the peculiar nature of this
case. The report of the Master, at the top of page
417, mentions that nothing in the nature of an ac-
count which would show charges and discharges,
has been made, and he sets out the testimony which
shows why it could not be made, and an instant’s
consideration shows us that it could not have been
otherwise. There are probably few men in busi-
ness who do not have to contribute various sums
at frequent intervals, which are in the nature of
advertising, and which sums would never be ex-
pended were it not for the benefit looked for directly
and solely in connection with business, and there
is certainly not one man in a thousand who, if called
npon to account at the end of eleven years for what

e had considered all the time his own business,



could give an accurate statement of his disburse-
ments or expenses. All the way through this case
the Master recognized this rule, and permitted esti-
mates of everything from profits on caskets to in-
cidentals, and why he should have singled out this
item for disallowance we are unable to understand.

The testimony of Mr. Mullin himself under this
head will be found in Book page 215, lines 26, etc.
Mr. Mullin said that he considered this expenditure
of $500 advisable in the continuation of the busi-
ness, and he mentioned that he had expended $32
in the seven preceding days on programs alone,
without tickets. “ Not because | am crazy anxious
to do it, but because | think it is good business;
I felt I had to do it, from the people that solicited
the advertising, and $500 is pretty conservative.’9
Just why the Master should have deducted this
item of advertising, for apparently the $500 was
made up, in the larger part, by advertising in pro-
grams of church affairs, etc., and yet should have
allowed the advertising in the three newspapers, we
are unable to understand. He was not even cross-
examined on this expenditure, and the defendant
Joseph, when called, absolutely corroborates both
the necessity and the reasonableness of the item
(Book page 313, line 3):

Q Programs, donations, tickets, etc., $500.
a year?

A That is something that runs up into
money; | don’t question that.

Will the court please bear in mind that this is
the defendant who was adding profits on caskets
and placing upon the complainant every possible
burden? He was the man who gave Constam most
of his figures, and his concession in this instance
is absolutely conclusive in favor of this exception.
Joseph J. Mullin, the uncle, did not have certain
other expenses, which will be later referred to, but
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he did not even question this item of tickets and
programs, etc., and James, the other brother, when
asked about this (Book page 363, line 1), testifies
as follows:

Q Referring to the matter of programs,
tickets, donations, etc., $500 a year, do you
know whether Mr. Mullin would spend that
much in his business?

A | figure he spent about—Il couldnt ex-
actly figure, but I dont think he spent $500;
he spent a lot of money, but not $500.

Q How much do you suppose he did spend?

A About $300.

Master. Was that expenditure necessary,
or was it simply in his judgment necessary?

A It was his judgment; he couldnt prove
it necessary; it was simply a question of taking
a chance; advertising is all very well and good,
but you don’t know.

This is all the testimony under this head. One
defendant says positively that he thinks the com-
plainant expended at least that amount, and another
of the defendants says that he knows he spent a
lot of money under this head, and guesses it was
about $300 a year, and yet the Master makes not
one cent of allowance under this head. We respect-
fully ask a full allowance of $500 for each of the
eleven years. How does the Master in this case
presume, that a capital of $500 produces $106,000
gross profits in eleven years?

Mr. Mullin had 1,774 funerals during the time in
question, and they showed a gross profit per funeral
of $53.29 (Book page 390, line 17). One of the wit-
nesses called in this case was a little undertaker
named Mooney (Book page 266, line 20), who said
ie was an old-fashioned undertaker, not a funeral

not have some of the expenses

a i. Mullin did, and his profits for each funeral
were $25. (Book page 268, line 13). There are
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two ways of doing business and different items of
expense incurred by different individuals, but cer-
tainly as this expense of $500 a year was incurred
by Mr. Mullin in good faith and with the perfect
understanding that he was expending his own
money and running his own business, it should be
allowed without question.

The next item is that of drinks, cigars, dinners,
fees, etc., $30 a week, amounting to $1,560 a year.
This is covered in the Master’s report Book page
421, line 28, and it did seem to the Master a large
expense, no doubt, and because it was a mere
guess he refused to allow it. He did not suggest
any way in which Mr. Mullin, while running his own
business, could have kept this item in any different
shape. The evidence shows and the report finds that
Mr. Mullin was a total abstainer. From the time
of the death of his father, when the heavy respon-
sibility settled on his 18-year-old shoulders, he
never touched a drink himself. If he had followed
the more convivial example of his brother Joe, he
might have himself failed in business and have
saved himself the present trouble and expense.

r@&son for not allowing this item mentioned
y the Master, to wit, that it was not covered by
vouchers or some such definite proof, can be given
no weight whatsoever. Let us then turn to the
proof under this item. The complainant was asked
(Book page 213, line 22):

Q | call your attention to the fact that
ttiere are expenditures running to considerable
sums,  think it is $30 a week, for cigars,
drinks and other items of that kind; first, in

west judgment, were these expenditures
ﬁg;/gslable in managing and handling this busi-

£ 3 *ould lilfe to answer, if 1 may be per-
mitted, this way: | think that $30 a week, as
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far as | can figure it, is very conservative, |
have acquaintances in the business who are
considered very successful men in this line, who
have told me they spend a great deal more than
that, twice as much, every week, and they think
it is good business to do it, and they are men
who do not drink to excess, and are always able
at attend to their business and are successful.

Q Did you, in your best judgment, spend
at Igast $30 a week on drinks, cigars, dinners,
etc.”

A Refreshments of various kinds around
dhifferent places; | think it figured up at least
that.

Q AnNd in your best judgment, was it ad-
visable to spend that amount?

A Oh, | surely always thought so.

He was then taken up on this item on cross
examination (Book page 241, line 25). He said he
kept no record of this item and that he spent money
for drinks, cigars, dinners, fees, etc., on his own
account, aside from this $30 a week, and that he did
not saddle all the expense of such items on the
business; that he considered his figure very con-
servative, and there the matter was left. Taking
up, then, the testimony of Joseph L. Mullin, one

of the defendants (Book page 311, line 15), he was
asked:

Q What have you to say as to the necessity
of expenses as shown on the report of DuBois,
accountant, on page 11, for drinks, cigars, din-
ners, fees, etc., $30 a week?

A 1 wouldnt question that; I don’t know,
t is customary with a great many undertakers
of PeoPle; it would cost $30 a week
“ 17 a kig enough business; | don’t know

a it Is necessary; it is done on occasions;
there are times when it is not done.

00fT*1-/0Sepll J*\the uncle (Book page 320, line
' said that he did not have such expense in con-
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nection with his funerals. This might, of course,
well be true, and doubtless dozens of other under-
takers could give the same testimony. This can be
no possible ground for a refusal to allow this item
of expense to Mr. William F. Mullin, who did have
it. His judgment was sufficiently good so that he
was able to so run this busines as to educate, main-
tain and provide for all of the family and make a
profit beside, and the refusal to allow him this claim
simply because it was not proved by voucher or
was not such an expense as all undertakers had,
seems hardly fair.

The defendant, James Mullin, gave testimony
under this head (Book page 362, line 20). He was
asked as to the reasonableness of that charge in
the business, and he was told by the Master to con-
sider it from the observation of his own business,
and he replied:

A Cut that in half, about $15.00 a week, |
would say.

Q Do you find it necessary to make large
expenditures ?

A Not as large as that, no sir. 1 find it nec-
essary to spend a few dollars once in awhile,
but not all the time, not regularly.

This witness did about half the business done by
the complainant. It is true that he swore (Book
page 365) that he had 130 funerals the year before,
but the permit records showed that he was per-
juring himself to the extent of about 50%. His
evidence, however, is sufficient to show that he con-
sidered such expense legitimate, and the only dif-
ference is that he guesses it should be $15 a week,
while Mr. Mullin, who actually expended the money,
said it should be $30. But what possible grounds
could be found for making no allowance we are
unable to understand.
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Summing up these three items, then, we find that,
as to the first exception, overwhelming evidence
shows that Mr. Mullin actually expended $500 a
year, which for the eleven years amounted to $5,500;
that the item of $1,560 is fully sustained by the
weight of evidence and should be allowed, amount-
ing to $17,160, and that the item of wages is sup-
ported by the burden of proof and should be al-
lowed, amounting to $1,872, whereas the Master al-
lowed under this item only $1,320, a difference of
$52, which for eleven years amounts to $6,072,
making a total of $28,732.

The next exception considers the second point,
that is, what compensation should be allowed Mr!
Mullin for his services in conducting the business.
Mr. Mullin has a fine voice. His father sang in the
St. James Church in Newark, and had a reputation
m the city for singing (Book page 154, line 30),
and Will, a year after his father’s death, took his
place m the choir and still remains there as a bari-
tone (Book page 100, line 30). He was always con-
9oq r tAhaVe a g°°d sinSinS v°ice (Book page

’Im®40?\ and managing the business for
is mother he had the fullest opportunity to make

money out of his voice. He had many offers (Book
page 209, lines 1-10). He was offered $5,000 a year
ti e chmedy work with two opera companies,

nd he has been offered the baritone soloist position
he Jewish Synagogue in Newark, in the Presby-

rr'lan, Cimrch’ in a church in Morristown, the
athedral at Newark, and another church. The

S °r the clmrch Positions ran from $1,500 to

fatherl T | ~ during all the W * since his
H 11 [Xe] N M 1
trlrrr}]uoiusw Tn ii _Jra]:n%sn(@hru?'crrg, t/]veithoutST salca?rr\]/
Bo,.k p 212, lines 1.30). m this he always £ d

{Hg{ l?he -gaenfice Whi%rPf*h’é %Q‘M@Stoi:“ﬁ%ﬂﬁﬁ{
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and direct advantage and benefit to the business.
He always gave his services to the church and
in addition to that he did concert work and
church work all around the city without any charge,
for the same reason (Book page 212, lines 40, etc.)
He repeats his offers for singing on cross exam-
ination (Book page 222, lines 15, etc.), and he was
asked:

Q Why did you not accept that $5,000 a
year offer?

A Simply sentiment, | suppose. | listened
to the pleading of my mother and the advice
of Father Cody as much as anybody, to remain
and stay with the children. (Book page 223,
line 21).

Up until recently he devoted all the time required
for Sunday services, requiem masses, concerts and
all other affairs connected with the musical program
required by the church. When, by reason of stress
of business he found it impossible to do the re-
quiem work he made arrangements for a substitute
and he paid the substitute and charged it to Father
Cody, but he never at any time received one penny
for his own services (Book page 224, line 35, etc.)
During this time he did concert work around the
city and never accepted a single penny for it (Book
page 225, line 12).

We repeat that from the death of his father in
1891 to the death of his mother in 1900 he expended
practically all of his time on this business (Book
page 63, line 15). His mother was helpless (Book
page 59, line 30; page 60). While he owned a liv-
ery business he did not manage it, but paid to his
unsuccessful and unreliable brother Joe as high
as $2,500 a year as manager, and yet the Master
in this case allowed him only about $800 a year
more than that for all his services, skill and ability.
If Joe Mullin is worth $2,500 for any job in the
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world, then any individual who knows them both
would unhesitatingly testify that Will is worth
$10,000. In other words, to rate them as four to
one would be giving Joe the benefit of a large
measure of doubt.

After Joe left his employ as manager of the
stable, Mr. Will Mullin employed another manager
so that he could give practically his undivided at-
tention to the undertaking business, so that it
would not be inconvenienced or hampered in any
way; otherwise he could have saved considerable

expense in this respect (Book page 220, lines 20,
etc.)

He increased the business after the death of his
father (Book page 69, line 15); The number of
funerals, increased (Book page 278, line 35), and
this was true, although the number of undertakers
had increased in the neighborhood, which made the
going harder (Book page 279, line 10); yet he man-
aged to hold the trade of his father and add more
to it, by means of a great deal of work (Book page
279, line 11), but although the business averaged
about the same from the death of his mother in
1900 up to 1905 he had to hustle a good deal harder
oget it and hold it (Book page 276, line 22). After

05 the number of funerals decreased. This is
adverted to by the Master in his report, but to give
this as a reason for decrease in the allowance to
be made to Mr. Mullin is frightfully unfair. It
oses entire track of such things as the rivalry for
usmess, the keener competition engendered by the
* f, °t hls own brother, James, who of course

uid draw from the trade of Will even much
6 an a stranger. In 1913 James had been in

creZfr W elf five years’ and he had in-

drerl * a °"*SIXty funerals a year up to one hun-
an(aj1 thirty “(Book page y365 IPnes 20, etc.)
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There was no word of evidence introduced, or any
suggestion or intimation made throughout the en-
tire case, that Mr. Mullin’s skill or ability had di-
minished in the slightest during the entire period
of his loyal and faithful service.

He built a morgue in connection with the busi-
ness, and this building cost him about $750. This
he did himself, and had himself appointed morgue
keeper for three or four terms. The payment for
the morgue funerals gave little or no profit to him,
but once in a while a regular funeral would be ob-
tained through that means (Book pages 156-160).
In other words, there seems nothing that could be
turned to advantage which was not done by the
complainant.

He did not want to remain and give all the best
years of his life to the care, service and protection
of the family without any assistance from his
brothers. The situation in this respect will be
matde clear by testimony which is no wise in dis-
pute:

A After Joe had made his, I will say de-
mands, of course requests, but he wanted his
settlement, and as a result of it Mr. Lum sug-
gested that the appraisement be made, etc.,
which was done; | told my mother at that time
that 1 did not think, if Joe could quit and
break his agreement, discontinue to have anv
connection with the business, that | should
stay there and work for nothing and have no
object to gain by staying there, and nothing
to look forward to, and all that; as a result
of that statement to her we had this conference,
Uncle Mike, Mr. Fred Lum, my mother and
myself. (Book page 64, lines 15, etc.)

On cross examination (Book page 67, line 32):

Q Then | understand you to say you told
your mother that you didn’t want to stay there
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any further because you didn’t have any fu-
ture ahead of you, and you wanted some ar-
rangement made?

A Yes.

And again, on cross examination (Book page 76,
line 19):

Q Well, now, after he had left why was it
that your mother, you were then getting three-
sixths of the profits, why was it that your
mother gave you six-sixths of the profits?

A Because | told her that | didnt think
if I was to stay there and be utilized to main-
tain the business, conduct it, manage it and
hold it together and look after it, that Joe
could quit and go in business and help himself,
with no regard or consideration for the chil-
dren, and | was expected to stay there and
give my life to them, that | should work for
nothing, and | told her there would have to be
some arrangement made which would be inter-
esting to me.

And again, (Book page 80, line 20):

A | told her (mother) if Joe could walk out
and leave the children on her hands | had the
right to do the same thing.

Q Didnt she then tell you that you might
go if you wanted to, that she would get some-
one else to run the business?

A She pleaded and begged with me, and
sent for Father Cody to come and talk to me
and ask me to stay.

Please bear in mind that there is no word offered
to contradict this or even question it. And again,
(Book page 88, line 15): -

Q You said if Joe had a right to, you
would?

A If Joe had a right to there wasn’t any
reason why | should not do it too.

Q And your mother.begged and pleaded
with you to stay?
A Yes.
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Q It wasnt a fact that she said she could
get it run by anybody else as well as you?

A She told me she could not.

Q And on that arrangement you stayed and
took all the profits, after supporting the chil-
dren?

A Yes, sir.

Q After she died you still continued under
the same arrangement?

A Yes.

He had assisted in conducting the business be-
fore his father’s death, and ever since he was fif-
teen years of age (Book page 65, line 35). He was
working at the business at the time of his father’s
death (Book page 150, line 2). And then, after
his father’s death, as has been shown, he continued
to act as manager. And then came the partnership
agreement before mentioned. He was asked, on
Cross examination:

What was the occasion of entering into
that, Mr. Mullin?

A Why, Joe and | were getting along then
and | thought that we ought to have some in-
terest in the estate, that we ought to get some
interest in the business rather, and have some-
thing more than fifteen dollars a week, when
| realized we were saving quite an amount of
money for the children that we were not de-
riving much benefit from; I discussed the mat-
ter with Joe and my mother, and we entered in-
to that agreement. (Book page 74, line 27).

He drew no salary after Joe left (Book page 77,
fine 10).

He took a business worth at the outside, with
everything included, $500, and he so ran it that the
whole family were well clothed, finely educated and
maintained and provided for throughout, and he
made in addition to all this considerable profit—and
he did it with a business which, in 1900, continued to
be worth, with everything, only $500 (Master’s re-
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port, Book page 414, line 10); and during the pen-
dency of this suit the business was sold, -after due
notice and advertisement (Book page 161, line 15",
and although it was bid up beyond its value by these
defendants, some of whom purchased it themselves,
it sold, lock, stock and barrel, with good will, and
realized but $500. (Book page 277, line 30). In
this connection we submit the evidence of Mr. Mullin
as to his worth (Book page 218, line 25). He had
expected to do better with the business than he had
done when he made the agreement with his mother;
he was positive that he could have gotten $5,000 a
year, and probably a good deal more, in any other
profession. But his mother pleaded with him to
stay and support the children, and he stayed and re-
fused an offer of $5,000 a year. He figured that he
would be pretty cheap at $6,000 a year; that he
would not be a high-priced man at $6,000 a year
(Book page 218, line 25; page 219, line 10).

There is no word of evidence produced to contra-
dict this. No one has even offered to place an esti-
mate on the value of his services below this sum,
and how the Master could have arrived at the figure
he did, of $3,316 a year or about $276 a month, we
are unable to understand (Book page 424, line 5).
The Master refers to a remark which he understood
to be made by counsel on the argument, but cer-
tainly his understanding was entirely in error. We
never conceded, nor had any thought of conceding,
that Mr. Mullin should receive $2,500 a year, or
anything like that sum. To allow him, with all his
ability, the same figure he was paying a manager
for his own stable, as to which he had to bear all

the risk, responsibility, etc., would be preposterous
on the face of it.



24

Everylcent of the net profité, whatever they werg,
were absolutely and entirely due to the skill, abil-
ity, energy, personality and individuality of Wil-
liam F. Mullin, and he was entitled to every cent
of them, if they amounted to $10,000 a year.

The estate of the testator erigaged in the business
was admittedly only $500, which at 6% would have
produced $30 a year, enough to have kept this fami-
ly for part of a week, and everything that was added
to that was the result of Mr. Will Mullin’s efforts
and nothing else, and any other conclusion is not
only unjust and inequitable, but absurd, illogical,
unjustifiable and unsupportable.

We can well assume that the Master’s finding in
this respect must have been based upon a misun-
derstanding as to what he doubtless considered he
had heard complainant’s counsel concede, for it
can find no other shred of basis. This is made the
subject of the fifth exception (Book page 432), and
also the fourth exception (Book p. 431).

Mr. Mooney testified (Book page 266) that he
did not incur some of the expenses which Mr.
Will Mullin did. He conducted his business per-
sonally, entirely for his own benefit, in the most
economical way possible, and he said that he did
about the same class of work as Mr. Muulin (Book
page 266, line 38). He said that from an average
of eighty funerals a year, after paying his ex-
penses, he cleared maybe a couple of thousand a
year (Book page 267, line 10); in other words,
not enough to even support this family.

Making, then, due allowance for the various
elements creating the profits of the business, as
the Order of Reference directed, such as busi-.
ness skill and credit of the complainant in carry-
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ing on the business, we say that he should be al-
lowed as salary everything above and beyond ex-
penses, whether it were $500 a year or $10,000 a
year.

After the sale of this business to certain of
these defendants, they were able to run it about
three months, and then were obliged to go out of
business, richer in experience, but otherwise poorer.
This is a fact, we think, which will not be dis-
puted on argument, but it certainly has an im-
portant bearing on the phase now under consid-
eration, and is one which, if not conceded, can
be proved without difficulty, if an opportunity can
be afforded.

In this case Vice-Chancellor Stevens seems to
have considered that he was bound to the unjust
and inequitable results of the case by the deci-
sion of Vice-Chancellor Emery in Gilligan v. Daly,
79N. J. Eq., 41. That was a case involving an under-
taking business carried on without authorization.
It was run without profit and so did not lead to
the unjust results which have been developed in
this case.

But as we analyze the Gilligan case it seems
to us authority for our contention rather than
otherwise. Let us analyze the basis on which the
Gilligan case rests. In this case there are cited
a number of cases, and an examination of each
of these lays down the rule that the allowance
to be made on unauthorized conduction of a busi-
ness must depend upon the individual circum-
stances of the particular case. This being the
iule, it would be hard to conceive of a more
appropriate case for an adequate and full al-
lowance to the administrator for his services, bear-
ing in mind the fact that the defendants in this
case have, as a result of his efforts, received a
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very large sura of money that they never oould
have had under any other circumstances.

The case of Wedderburn v. Wedderburn, re-
ported in 52 English Reports (Full Reprint, at
page 1039), also 22 Beav., 84, 100, is a case where
a partner died, having appointed his co-partners
as executors. They continued the business, hav-
ing made out an account from which it appeared
that the assets were $496,000, the liabilities $410,-
000 and the surplus $85,900, of which the deceased
partner’s share was $55,000. The surviving part-
ners carried this to the credit of the deceased
partner’s account and paid the amount with in-
terest, to the cestui que trust as they respectively
became of age. When coming of age the chil-
dren apparently claimed to be entitled to parti-
cipate in the profits of the subsequent trading
which in the thirty years involved in the action
had amounted to $308,000, on the ground that their
capital had been employed therein. The Court
found that at the testator’s death the actual sur-
plus was merely nominal—that the surplus of
$85,900 stated in the account was a mere book
valuation, and that the subsequent profits were
attributable to good will and the personal exer-
tions and capital of the surviving partners. It
held that the plaintiffs were not entitled to par-
ticipate in the profits, so far as those profits
were attributable to the good will and connection
m trade of the surviving partners, and that their
share in that portion of the profits in which they
would be entitled to participate could not be es-
%ihmated higher than the interest already paid to

em.

In the present case the values of all of the
assets of the business managed by William F.
Mullin has been determined at a judicial sale as
$500 and this sum has no place in this account-
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ing, because it of necessity falls into the corpus
of the estate, from which of course the children
will receive their share. The testimony is that
the business at the time of the mother’s death
as well as at the time of the father’s death, owed
about the same amount that was due to it. The
situation, therefore, shows that William F. Mul-
lin conducted the business for a period of over
twelve years in all without authority, but with
a net result that during that period nearly $24,-
000, if not more, was paid to his infant brothers
and sisters, without effort upon their part and
with due certainty that but for his effort they
would have realized nothing.

The rules laid down in the Gilligan case are
made expressly to apply here. These rules require
that this Court keep in mind the assumption of risk
by this complainant. The administrator made
himself personally liable for every penny of these
thousands of dollars worth of materials ordered,
and is entitled to compensation accordingly. Sec-
ondly, this court in enforcing the liability of trus-
tees does not act as a court of penal jurisdiction
or for the purpose of punishment, but only for
the purpose of compelling restitution or granting
compensation for losses actually sustained. It is
not the intent of a court of justice that these de-
fendants, standing by and accepting the benefit
and fruit of the complainant’s unauthorized acts
admittedly entirely for their own benefit, shall be
unjustly enriched at the expense of their helper.

It is respectfully submitted that in justice, fair-
ness and equity such allowance should be made to
this administrator for his services as will balance
the amount of net profits otherwise found to be
due, these defendants being permitted to retain

e benefits received by being supported through
their period of infancy and helplessness.
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In Willett v. Blanford, Vice-Chancellor Wigram,
1842, 1. Hare, 253, says:

“Held that where a surviving partner had
carried on thef partnership business without
withdrawing from the concern the capital or
share of a deceased partner, there is no abso-
lute rule that in taking the subsequent ac-
counts of the partnership dealings as between
the surviving and the estate of the deceased
partner, the division of the profit shall be de-
termined by the aliquot shares of the several
partners in the business in their joint lifetime
—or by the amount of the agreed capital
which they were respectively to supply—or
by the actual amount of the capital belonging
to the surviving and the estate of the deceased
partner respectively; but the principle of di-
vision may be affected by Circumstances of the
source of the profit, the nature of the busi-
ness and the other circumstances of the case.

The opinion, quoting from Lord Eldon, says:

“ My opinion goes upon the particular cir-
cumstances of this case; and | do not lay down
any principle which will decide any other
cases. # * *

I must therefore believe that the circum-
stances of the trade and the property of the
partnership require very great consideration
before 1 can finally dispose of this case. * * *

I have considered the subject and read the
cases to which I was referred, and | remain
of the opinion | expressed at the close of the
argument, that there is no rule of this court
applicable alike to all cases; and that there
is no rule which is so established or general
in its application that it is to be taken to be
the general rule until circumstances are shown
which displace it. The facts in each case
must be fully brought unto the view of the
court before it can be in a position to state
what justice to the party seeking its protec-



29

tion may require, with due regard to the in-
terests of all other parties. * * *

I am not informed at present of the value
of the stock in trade or of the amount of
capital or of the current profits of either part-
nership at the time of the testator’s death,
nor do I know to what extent the good will
of either trade may then have constituted its
value, nor to what extent the successful pros-
ecution of each business may have been de-
pendent upon the personal skill and attention
of either partner or upon the new capital
brought into the concern since the testator’s
death. * * *

I think it is impossible to consider the sub-
ject abstractly from authority without feeling
satisfied that justice would be endangered by
an attempt to subject all cases of this descrip-
tion to any uniform rule. * * *

Again, the whole or the substantial part of
a trade may consist in good will, leading to
renewals of contracts with old connections. In
such a case it is the identical source of profit
which operates both before and after dissolu-
tion; and this appears to me to be the ground
work of Lord Eldon’s reasoning in Cooh v.
Collingridge. Circumstances may be suggested
of a very different kind. Take the case of a
business in which profit is made by the per-
sonal activity and attention with which the
use of the money capital is directed; and the
case may require a different determination.

I consider myself, therefore, bound by au-
thority and reason to hold that the nature
of the trade, the manner of carrying it on,
the capital employed, the state of the account
between the partnership and the deceased
partner at the time of his death, and the
conduct of the parties after his death, may
materially affect the rights of the parties;
and that 1 must have more information than
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I now possess before | can safely decide this
case.”
The order of the court for taking testimony
then follows, and it is of interest.

The Wedderburn case is also of much interest.
In his decision Sir John Romilly, Master of the
Rolls, uses language which is particularly appli-
cable to the present case. He holds that it is not
imperative that one of two things must happen,
either that misery must be brought upon the cestui
que trust or that punishment must be inflicted
upon the helpers. Such cases as this and the
one at hand should be controlled, in every instance,
by the peculiar facts, and to regard such a deci-
sion as that in Gilligan v. Daly, as was done in
this case, is to make of it a straitjacket to crib
and confine justice and equity, an end which we
think was never contemplated by that decision.

Many authorities are cited in the M”edderburn
case. We refer particularly to Vyce v. Foster, C. A
1873, L. R, 8 Ch, 309, 42 L. J. Ch, 245/same
case on appeal, 44 L. J. Ch,, 37, 7 H. L., 318.

We contend there is ample law to support the
conclusion that Mr. Mullin is entitled to all the
profits in excess of sums which he paid for the
education, maintenance, etc, of the family.

This brings us to the third consideration—as
to the amount which should be allowed Mr. Mul-
lin for the care, education and provision of the
children. Nowhere are we more strongly met by
the frightful injustice of the present claim, and
nowhere are we more strongly impressed by the
grave difficulty of producing the necessary proof.
We ask the several members of this court who
may have children, to attempt to figure back all
thé expenses of every kind, nature or condition
incident to these children in the past eleven years

every dollar expended for food, for clothing,
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for schooling, for music, books, vacations, and for
the hundred and one other details falling under
these heads.

Mr. Will Mullin, with the assistance of Mr. Du-
Bois, figured out the respective ages of the chil-
dren. At the time of the death of the father the
oldest child was seventeen years of age, and the
youngest was en ventra sa mere. The mainte-
nance of the family, including everything, was
figured out in Exhibit P 1 (Book page 398), and
taking a low average allowance of $1.00 a day
for each child, has brought an average yearly
expense of $1,929.28. These figures ranged back
to the death of the testator, but are accurate for
our purpose of average, for while some of the
children became of age, the expense of the others
materially increased. At the death of the testa-
tor all of the children of school age went to
parochial school, and certainly this court needs
no evidence to convince it that the cost of living
has increased in every respect tremendously since
1891, so that the figure of $1.00 a day for each
child while a minor, starting from 1900 and com-
ing to the end of the account, is certainly most
reasonable, and if every item could be checked
up and an exact verification found, it would un-
doubtedly far exceed this figure.

What finally decided the Master was the fact
that some time during the progress of the case,
upon an application for an allowance pending
the litigation, the Vice-Chancellor ordered pay-
ment of $5.00 a week, and the Master in some
marvellous and inexplicable way, considered that

e judgment of the Vice-Chancellor when that
question was before him should control my own
conclusions” (Book page 427, line 20).



The fact is, however, that the matter was never
given any consideration by the court at all; the
sum was merely allowed out of the estate, the
administrator having in his hands corpus which
admittedly belonged to the infants, amounting to
over $3,000, and this order was simply consented
to by the complainant, the order expressly re-
citing: “It is the intention of this order to deal
with the aforesaid allowances and payments only
in a premlinary manner; the question of the
fund or funds to which they are properly charge-
able being expressly reserved until final hearing”
(Book pages 129-130). As a matter of fact, this
order was not even made by Vice-Chancellor Ste-
vens; it being by consent, was apparently pre-
sented by Mr. Tansey to Vice-Chancellor Howell.
The order was filled November 28, 1911 (Book
page 129, line 5). The order of reference was
not made until March 14, 1912 (Book page 55),
and the first hearing in the matter did not occur
until June 7, 1912 (Book page 56, line 20).

All we can do under this head is to set out
briefly to the court what these children received.

Shortly after the father’s death the expense of
taking care of the whole family, including medi-
cine, doctors’ charges, running the house, and
everything, amounted to nearly $4,000 a year
(Book page 77, line 22). Joe at this time was
about 17 or 18 years of age and Grace but a year
or two younger, yet neither of them, when called
as witnesses, deny this figure, and at this time
none of them had been sent to boarding school.
There were eight children at the time of the
father’s death (Book page 148, line 4). One was
born after this, and one died shortly therafter.
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Immediately after the mother’s' death, in the
summer of 1900, Grace, who then married, moved
to Fifth street, and it was then decided to send
three of the children to St. Vincent’s Academy,
a boarding school, and a little later one of them
was sent to St. Benedict’s College. That took
care of four, and the balance were Boarded at
the time by the sister Grace. Will paid the
board of the boy who went to St. Benedict’s Col-
lege, while the boy was with either his brother
or sister, and he lived for a little while with
Will. During the vacation seasons or holidays,
when they had no school at St. Vincent Academy,
the children visited their sister, and Will paid
the board, so that, as he said, there was no day
in the year when he did not pay board for them,
no matter where they were, and in addition they
got piano lessons, musical education, doctors and
medicine and clothes, spending money, vacation

mon;zy, education and board (Book page 2 7, lines
1-30).

He sets forth on page 217 and 218 the method
used in arriving at the figures, and while he was
not a mathematician, he asserted positively
that he never supported the family for any
average of $1,900 a year; that is was greatly
in excess of that; that one year, when his mother
was living, he tried to figure out how much it
"ost him for the family, and it was something
like $3,800 (Book page 218, lines 1-10). He aver-
aged $5 for their board, and was very sure that
all the other things could not be figured at $2
m addition (Book page 218, line 12). He repeats
( ook page 244, line 1) that he considers $1 a
a> for each child as very conservative, and no
one who has had any experience with children
an who will consider what these children received,
can for one instance question it. It did happen
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that occasionally, when the children were simply
home from school for a few days, board was paid
at the rate of $3 a week, but this was not the
regular rate, and the balance would be very much
more than taken care of by the excess inciden-
tals (Book page 244, line 20). He paid a good
deal more than $5 a week at the boarding school
(Book page 244, line 35). After the children left
school he paid $5 a week for their board, except
for Peter, and for one period his board was $15
a month (Book page 245, lines 30, etc.). After
Peter started to St. Benedict’s College he boarded
with a sister, and she increased the price of the
board to $5 a week (Book page 246, line 8).

A few certain bills which happened to be found
showed that Peter’s clothing was purchased at
J. Marshall & Bajl; there was a dentist’s bill of
$16.50 (Book page 247, line 10), bills from St.
Benedict’s College (Book page 247, line 20),
bills for music for two of the girls at St. Vin-
cent’s, more bills from St. Benedict’s Academy
amounting to $203 and $195, and then there was
offered a package of bills which were received and
marked in a lump C 2 (Book page 247, line 30).
There were dressmakers’ bills (Book page 251, line
2), milliners’ bills (Book page 251, line 10). and
the Master observed that “We know he paid
large bills for a long period, and they must have
included, since the family were clothed and fed
and educated, many items for that class of dis-
bursements. How can he prove that a particular
bill was paid when there is no claim based on
that particular disbursement? How is it going
to help me?” (Book page 251, line 25). We find
further (Book page 254, lines 15-25) the witness
stating that he produced everything he had, that
Mr. Tansey had every bit of record that he had
since the time his mother died, in the bunch of
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receipts and books, and that he never intentionally
destroyed anything. Many of the receipts and
hooks had been burned up by the fire in the trim-
ming room (Book page 256, line 5). Part of
them being destroyed, the others were then burned
(Book page 257). There is no charge or ques-
tion that Mr. Mullin ever purposely destroyed any-
thing, for of course under his theory of the case,
as to which there is no question, in fact, all of
the bills concerned no one in the world but him-
self.

Mr. Mullin repeats that he considers his esti-
mate of $1,900 a year a very conservative esti-
mate (Book page 255, line 40). Even Peter, when
young, went to St. Vincent’s Academy, after the
mother’s death (Book page 83, line 22). After
he got through at St. Vincent’s he went to St.
Benedict’s College, and was there about a year
and a half, and then left because he would not
stay longer (Book page 84, lines 18, etc.). This
IS not questioned or denied. Besides Peter’s board

he gave him more than $15 a month (Book page
85, line 5).

He paid the board of his sister Anna for a year
after she was 21, furnished her clothes and every-
thing, because he was not informed when she
became of age, and he learned it only by chance
(Book page 85, line 20).

On behalf of the defendant, Grace Coburn
(formerly Mullin) swore that she got $15 a month
for each child that boarded with her (Book page
324, line 20). She had the children with her
after the mother’s death, four all the time and
sometimes five (Book page 325, line 2). She ad-
mitted that money was given to the children for
vacation, as much as $50 in a check (Book page
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325, line 38). She admitted frankly that she did
not know how much a year the clothing of the
children cost (Book page 326, line 10).

Now notice the utter absurdity of this effort
of these ingrates to increase the amount they
claim they should now receive by keeping to the
lowest possible sum the deductions claimed for
their support. This sister says that the summer
dresses would only cost from $3 to $4, and the
winter dresses would come generally in suits,
$12 or $14 (Book page 326, line 20). She never
counted how much was spent in a year. She
estimated that it wouldnt cost over $100 a year
to dress them, that is, three of them (Book page
326, line 35), and then admitted that that didnt
include shoes or underwear or hats (Book page
327, line 18). She would add $50 for the three
girls for these items. For Peter she figured
two suits at $9, $15 for shoes, $5 for hats, and
$6 or $7 for underwear (Book page 327, lines
25, etc.). She made his total expense for clothes
$60 a year (Book page 328, line 20). This, be
it noted, was more than the figure she made for
each of the girls, which on the face of it shows
the utter and absurd ridiculousness of her effort.

She was asked to estimate the cost of dressing
the children in 1902, on cross examination, and
she said she didn’t know that year, “but it was
always about the same” (Book page 330, line
10). Could we have more utter nonsense in the
way of testimony than the statement that the
expense of clothing a child of ten or eleven is
about the same as that of clothing a girl of eight-
een or nineteen?

Marie Mullin, another of the defendants, then
testifies as to the cost of her clothing; she said
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it would be different in different years (Book
page 333, line 1). At about 1907 she began to
buy more clothes and paid more for them than
when she was younger. She said that her winter
suits averaged probably $25 (Book page 333,
line 20); that she would get a school dress which
cost from $10 to $15; that she would get a spring
dress of some kind which would cost about $15,
and summer dresses which would average about
$9 or $10 (Book page 333, lines 25, etc.). Com-
part this with the absurd statements of Grace
(Book page 326, line 20). Where the dresses
were made there would be the dressmaker’s bill
to add. She didn’t know about the price of her
hats, because the bills were sent straight to her
brother’s office (Book page 334, line 10). She
had two hats a year, she supposed, of the price
of $10 per hat (Book page 334, line 25); she got
a winter hat and a spring hat for the summer,
and a very cheap school hat, and then probably
an everyday hat for the summer, making four
hats (Book page 334, line 28). She figured her
hat expense $1550 per year. She thought her
shoes were about $16 a year (Book page 335, line
20). For gloves and other extras she added $22
a year (Book page 336, line 1). Will gave her
$% a month cash when she was going to high
school for lunch, carfare and spending money, not
paid by check (Book page 336, line 25). Three
or four times a year she would get money for
theatre tickets or some little odd thing of that
kmd (Book page 336, line 25), $10 perhaps a
year, for vacation money, $25 a year, and then
occasionally, toward the end of the summer $25

or $30 more for all of them (Book page 337,
hne 22).

On cross examination she admitted that she
‘rent to St. Vincent’s Academy in 1906, took mu-
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sic lessons, which were $15 a quarter, had the
use of the piano, sheet mnsic, etc. (Book page
338, lines 20, etc.). Cross examined on the dress-
makers’ expense, she said that if she saw some
of the hills she might tell (Book page 339, line
22). Could anything better illustrate the utter
worthlessness of such testimony?

Then comes Anna, who was fourteen years old
when her mother died (Book page 340, line 30).
She didn’t seem to know much about her expendi-
tures for clothing; she thought that her clothes
maybe cost her about $100 a year (Book page
342, line 1). She went to St. Vincent’s Academy
from the time she was fourteen until she gradu-
ated. She was very ill for a time (Book page
342, line 30). She got spending money while
she was at school (Book page 342, line 10). The
sisters loaned them money, and it was. charged
on the bill. The year she graduated she was
allowed $5 a month for spending money (Book
page 343, line 22). She received vacation money;
she didnt know the price of her music lessons,
but her elocution was extra, and she thought there
was an extra charge for the use of the piano and
the library and the books (Book page 344, line
30). She did remember breaking a study hall
window, for which her brother was charged $5
(Book page 345, line 15).

Then follows Isabella’s testimony (Book page
345). She goes into details of her clothing, and
she admitted that she had an operation imme-
diately after her mother’s death for her ear
(Book page 349). She did not know the expense
of this operation, but she knew her brother paid
$15 a week, and that she had to go to a doctor
for a good while after and her brother paid that
(Book page 349, line 20).
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Among the exhibits which throw light on this
subject is P 1 (Book page 398), where the com-
plainant’s method of figuring his expense is set
forth; also Exhibit C 2, which shows dentist’s
hills, college bills, including tuition, lunch, phy-
sical culture, stationery, music, books, etc. Con-
tinuing on page 402, we find an interesting list
covering various items for Anna in 1906, running
from board and music to the use of the piano and
library, dress goods, violin bow and string, medi-
cine, breaking kindergarten table and study hall
window, and for Marie, more music, tickets for
commencement, etc. On page 403 is another bill
of the same order; some doctors’ bills for the
year 1906 on page 404, some dressmaking bills
on pages 405 and 406. And so it goes.

These are only of interest and of value in in-
dicating to the court the nature of the education,
support, etc., which was afforded to these chil-
dren by their brother, and certainly they are
sufficient to show that what they received could
never have been provided at any such rate as
$1 a day. And yet the Master has arbitrarily
reduced the amount to be allowed to $5 a week,
and he loses entire track of the fact, both proved
and admitted, that Anna, by keeping her coming of
age a secret, secured her board and maintenance un-
til she was twenty-two. A very brief examination
or consideration will, we think, show that the com-
plainant is entitled to the allowance of $1,929.28.
This is covered in the sixth exception.

The Master found that Wiliam F. Mullin sup-
ported the family on a basis equivalent to the
support of one child for 448 ,months, which is
equivalent to 1,792 weeks, and the admissions of
? o0 the defendants were that board was paid
or all of them at all times during this period.
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They say that it was at all times at the rate of
$3.75 a week. This sum, even if it is accepted
as the amount actually paid, would make a sum
of $6,711 paid for the hoard of these children.
The Master found that Mr. Mullin was entitled
to $9,706.58 as an allowance for all the money
expended by him for all purposes in the sup-
port, maintenance and education of these children.
Deducting the amount of $6,711 from this allow-
ance would reduce the proposition to this—that
Mr. Mullin spent only $2,995.58 for the clothing,
education, doctors’ bills, vacation money and send-
ing money admittedly advanced during a period
of 1,792 weeks. We submit that a hasty glance
at the exhibits incorporated under the head of
C 2 will show the manifest absurdity and the ridicu-
lous inadequacy of the amount which the Mas-
ter allowed to Mr. Mullin for his expenditures
for the support, maintenance and education of
these children.

It should be here observed that Vice-Chancel-
lor Stevens did not attempt to pass upon these
exceptions, except to say that the case was one
which, on its basic principles, should be taken
to the Court of Errors and Appeals, and that for
him to submit another set of figures would really
add little. We regret that his remarks to this
effect, which were made orally on an appearance
before him, are not in the record, but his assump-
tion that this was a case to be passed upon by
this court is made manifestly clear by his re-
marks at page 442. He was there referring to
the release, but his assumption as to the excep-
tions was made in exactly the same way.
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This brief review of the exceptions enables us
to come to a consideration of the case as a whole.
We will treat it under the following heads:

I.  Should the complainant, under the proof in
this case, be compelled to account at all?

IL  Should he be compelled, under any circum-
stances, to account beyond $500 and interest?

I1l. The effect of the releases.

IV. The expenses of complainant of counsel
fees and disbursements should be allowed out of
the fund of income, if any, otherwise out of the
corpus.

The Complainant Should Not Be Compelled
to Account.

The bill sets forth that .after the death of his
father, the complainant, at the request of his
mother, the sole acting executrix, managed the
business, that is, from November, 1891, until Sep-
tember, 1895, when a partnership agreement was
entered into, as has been heretofore stated, and
which agreement is set out on page 25; that a
little while thereafter, in May, 1896, Joseph L.
Mullin withdrew from the partnership, refused to
be further, bound by his agreement, and demanded
his share in the estate, and that therafter the
complainant, at the request of his mother, con-
tinued the business with a definite agreement that
he should support his mother as long as she lived,
and the infant children at home, and that the
balance of the profits remaining thereafter should
belong to the complainant in payment of his
services; that in July, 1900, the mother died (Book
page 5), and at the time letters of administra-
tion were granted to the complainant, there be-
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ing then still five infants (Book page 7, lines
20-30), and that since the mother’s death the com-
plainant continued the business in all respects as
he had done before, and supported and main-
tained the infants until they arrived of age, and
as they became of age each was paid a certain
agreed sum of money and signed a general release.
The bill then alleges that the complainant expended
at least $500 a year on each of the children for
maintenance, education and support (Book page 9,
line 32); that the money so paid was really the
earnings of the complainant, the result of his
personal efforts, and that the assets of the under-
taking business carried on by him were of abso-
lutely no value and would have produced nothing
on sale, and that the business existed and realized
results only by reason of the personal efforts of
the complainant and of the reputation and good
will established and maintained by him and at the
solicitation of his mother devoted to the mainte-
nance and support of the children (Book page
10, lines 1-12).

The substance of the agreement is also sworn
to in the affidavit annexed to the bill (Book page
19, line 30). We have before referred to the
terms of the agreement (Book page 61, lines 10,
etc., page 62). On page 64, line 30, the complain-
ant says: “ The agreement was that | was to sup-
port these children out of this business, educate,
clothe and feed them until they became of age,
whatever profits arising from the business were
to be mine and the business mine after the chil-
dren had arrived at their majority.”

The business at the time was considered of no
value at all (Book page 68, line 13). This of
course meant in a relative sense; it was worth
$500 with the good will and everything, and later
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it brought that sum (although the purchasers are
now sorry they made the bargain). This figure,
under the circumstances, meant that the business
was of no value, for $500 would not have pro-
vided for these eight children and the widow
for more than a couple of months. By keeping
in mind the situation as it then existed the whole
think becomes very clear. The question of Mr.
Mullin’s owning the business gfter the last child
became of age and after the mother’s death, was
of minor importance.

There is no evidence offered to contradict this
sworn testimony as to the agreement, and of
course none could be offered. The agreement
was not only fully proved, on behalf of Mr. Mul-
lin, but the whole case shows that it was actually
executed. He says he agreed to do a certain thing
and he did it, and no one ever seems to have
questioned his right until every shred of benefit
that could come to even the last one of the un-
grateful brood had been received. James, who
came of age April, 1903, took his $3,750 and
signed his general release in December of that
year (see pages 32 and 33). He never made any
claim to any interest in the business in addition,
and he then worked in the business as an em-
ploye of his brother Will (Book page 81, line
15). He worked in the undertaking business for
his brother at two different times (Book page 82,
line 9), and was paid while he was working there
(Book page 82, line 20). After he became of
age and had received his settlement and signed
his release he was again employed by his brother

ill and was paid then $17 a week (Book page

" line 12). This situation is not conceivable if
e had any interest in the business. He would
ave demanded an accounting or would have in-
sisted that it be sold, for this was about 1907 or
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1908, and immediately before he went in business
for himself in tbe same line.

There was never an accounting asked for by
James or Isabella or Grace or any of them, until
Anna-became ofrage a year or so before the suit
was started (Book page 89, line 20).

Joseph, after his® breach of the partnership
agreement, often saw his mother; he knew there
was a good business being done ; his mother never
discussed matters with him after he left, and al-
though he used to talk over business matters with
William F. pnce in a while in the stable, while
he was working in the livery business, it was
“simply in a casual way, never referring to any-
thing particularly” (Book page 102, lines 1-40).

Imagine the situation that he speaks of (Book
page 103, line 12) if he even dreamed of his
having any interest in the business. Keeping in
mind the testimony on page 102, and looking at
the answer on page 104, line 30, we get a good
line on the caliber of witness we are dealing
with in this man. When he made his demand
at the time of his leaving, in 1896, he demanded
his share in the business (Book page 106, line
1* In signing the release he understood that
he released all his interest in the estate except
that in the real estate, No. 91 Lafayette street
(Book page 106, line 21). The complainant says
that from the time he made the arrangement with
his mother, whatever there was went to him;
that he continued since her death the same way
as before and that his brothers and sisters as they
became of age signed releases for three thousand
and odd dollars each, and never demanded any
accounting or wanted to go over the books or
asked about any of those things until the last
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girl,-Marie, made demands (Book page 205, line
25; page 206, line 1).

In these preliminary conclusions filed by Vice-
Chancellor Stevens at the time he ordered the
accounting (Book page 131), the Vice-Chancel-
lor considers that what he regarded as a dis-
crepancy between the complainant’s bill and affi-
davit and his testimony, enabled him to find that
the agreement was not proved. He lays much
stress on the statement in the bill (Book page 132,
line 30), and he loses entire track of the all-
important fact mentioned in the bill (Book page
10, line 1) that the assets of the undertaking
business were considered of no value, and in
the light of the whole case this is now estab-
lished as a fact. We must keep in mind that
at the time the Vice-Chancellor made this obser-
vation he certainly never assumed that the value
of the business was never more than $500, and
that we could be meeting the situation in which
we now find ourselves (Book page 134, line 3).

We think, then, that in the light of all the
proof, with the evidence now clear that the con-
tract has been most fully carried out on the part
of Mr. William F. Mullin, that the parties them-
selves, as soon as they became of age, before the
litigation, construed the contract; that the busi-
ness belonged to Mr. Mullin and that he should
not have been held to account in this case.

The defendants attempted to make a point of
the fact that the complainant only recently made
claims to entire ownership of the business.

As we have already said, the business was
considered of such insignificant value, in consid-
eration of the whole transaction involved in this
case, that it received little attention, and in the
second place, each of the children in turn con-
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tinued to release and no question was ever raised
as to Will’s ownership. No one ever asked him,
nor claims to have asked him for whom he was
running the business, under what terms, what
salary he was receiving, or anything of the kind.
And James, when he worked there, was paid as
a regular helper. A man never says of his prop-
erty, “This is mine,” unless someone has raised
the question. Until then it is neither necessary
nor natural for him to do more than enjoy quiet
possession of his own. The undisputed facts show
that from 1896, nineteen years ago, complainant
has asserted ownership of the business in every
possible manner. During all that time he has
exercised complete dominion over it, has rec jived
and disbursed as his own the profits therefrom,
has incurred and discharged as his own the lia-
bilities thereof, and as his own has enlarged and
enhanced the business. After 1896 Joseph J. Mul-
lin, the uncle, made no attempt to supervise or
direct the business, although the will provides
that he should do so, and although up to that
time he had done so. For years all members of
the family, adults and minors, stood quietly by
and permitted complainant to treat the business
as his own, to work persistently and capably at
it, to save it from ruin and put it upon a sound,
practical basis by dint of his ability and his finan-
cial credit in the city. He distributed to the
members of the family thousands of dollars which
would never have gone to them save for the
fidelity in discharging his undertaking with the
executors; and now in a court of equity they
seek to recover a large sum in addition.

The defendants’ counsel errs when he states that
the facts rest entirely upon complainant’s own
word. At the time of the partnership, in 1896,
the estate received but one-sixth, and after that
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time, up until the death of the mother, it re-
ceived nothing. The releases of the children as
they became of age, the conduct of the com-
plainant in supporting and educating the chil-
dren through all those years, the fact that for
fourteen years no member of the family, adult
or minor, ever questioned complainant’s title ,or
demanded any of the profits of the business, the
fact that at the time the agreement was made
the business of ‘itself was not of sufficient value
to be worth an instant’s consideration, and all
the written and circumstantial evidence corrobo-
rate the complainant. The facts as to the agree-
ment do not rest upon his word alone. Every
word of the evidence is consistent with com-
plainant’s testimony, and *mo fact, either proved
or offered, negatives it directly or indirectly.

The defendants maintain that even if the agree-
ment was made, it is wholly invalid, but we in-
sist that the executrix had power to make the
disposition which she did of the business and
to transfer a good title to the complainant. We
refer particularly to the fourth clause of the
testator’s will, which gave the executrix * power
to sell, if necessary for the best interests of my
wife and children.”* This power of sale, being
mentioned in connection with the then interests
of the wife as well as of the children, must apply
to the business, for the business is the only prop-
erty of testator in which the wife is mentioned
as having an interest. All else was left to the
children only, but the business was directed to

ge “continued for the benefit of my wife and chil-
ren.”’

There can be no question but that the disposi-
tion which the executrix made of the business
was necessary for the best interest of herself
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and the family,- If is not difficult to imagine the
state of the mother’s mind when, realizing the
entire dependence of herself and minor children
upon the business, she found it about to be aban-
doned by everyone who had ever been connected
with it, or who was in any way able to make it
support the family. The necessity was dire. The
business -was worth but $500; she knew no out-
sider would run it for the benefit of the family,
and she did what was not only necessary, but
was natural as well.

Regardless of the power of sale contained in
the will, the executrix, by virtue of the com-
mon law, had absolute power over the decedent’s
personal property, including the business, and
might- sell and dispose of it in the same manner
and with like effect as the decedent himself might
do, if living. In addition to this, a purchaser
from an executor, gets a title and possesion which
is good in law, even though the sale be indis-
creetly made or the necessity for the exercise of
the power had not arisen or the sale was made
for an inadequate consideration or in violation of
the executor’s duty.

See

Lindley v. OReilly, 50 N*J. L., 636.

Scudder v. Stout, 10 N. J. Eq., 377.

Hayes v. Hayes, 45 N. J. Eq., 461.

Prawl v. Tilt, 1 Stew. Eq., 479, 484.

Williams on Exrs. and Admrs., Part I11. of
Book I., Chapter 1, Vol. Il, p. 120, Amer.
& Eng. Encyc. of Law, Vol. I, p. 1005
second Ed.).

Twentieth Century Digest, Exr. & Admrs.,
par. 595.

The liability of the executrix for her unau-
thorized acts is a question quite distinct from the
rights of third parties acquired by such acts.
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other means have accomplished such results from
the worthless business, for under the circumstances,
$00 was literally nothing. If the executrix were
still alive, we would very gladly undertake to
defend her in any action brought against her
by these children because of her unauthorized act
in making sale of this property.

But if this view should not prevail and it
should be held that, although there is no evi-
dence whatsoever to contradict him, nevertheless
the business was not his, then he should be held
to account only for the value of the -capital,
$00, and interest from the time the youngest
child became of age. At the time of the filing
of its first memorandum, the court says (Book
page 134, line 2): “Is it likely that the family
would have understandingly relinquished all in-
terest in its (the business) good will'?” This
verifies our view that at that time the court
could not and did not consider that there is
nothing to this business first, last and all the time,

excepting William F. Mullin  with his skill and
ability.

The court sustained the agreement as to the
time the mother was alive, but held that the com-

plainant must account from that time, 1900, when
he became administrator.

We maintain that the will in question (Book
page 2, lines 1, etc.), gave the mother the right
to sell the business if in her judgment it became
necessary for the best interests of herself and
children. We observe from the date of this will
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that it was drawn on the same day the testator
met his death, probably while he was in extremis,
yet he seemed to recognize that it might be nec-
essary to make a sale, and he accordingly gave
that authority. Beyond question the mother as
executrix had the fullest right and authority to
make any fair agreement with reference to the
conduction of the business which should provide
for the education, maintenance and support of the
family.

Let us again look back at the situation as it
then existed. There was a mother with eight
minor children, an estate which would give them
each, at that time, about $3,000, and a business
which, with all its stock, good will and fixtures,
was worth at the outside $500. In this posturel
can it be doubted that she might have made
arrangements with a stranger with terms to this
effect: That he manage the business, educate,
clothe, maintain and provide for the executrix
herself so long as she should live and for each
and every one of the children until he or she
should become severally of age, and that during
that time he as manager should receive and have
as his compensation all sums in excess of those
requirements, he to pay in addition all the run-
ning expenses of the business, run the risk of
loss and be responsible for all credits. Could
any court, let alone a court of equity, question
the soundness or the advisability or the legality
of such an agreement? What possible difference
could it make that the widow herself died be-
fore the youngest child became of age?

The question of the widow’s death can make
no shred of difference to this agreement, ane
WilPs becoming administrator in no wise changes
the situation. The widow had the right to make
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such .an agreement as she did make. She made
it. The complainant, upon his part, has executed
it and there can be in law or equity no possible
reason why he should account after 1900 rather
than before 1900. The agreement was made for
the benefit of the infants, and it inured most
highly to their benefit. If this court will take
one-eighth of $500 and then refer for an instant
to two of the exhibits on pages 402 and 403, and
then further consider a small part of what these
children have received, further argument on this
phase of the case would certainly seem unneces-

sary.

The complainant in carrying out his agreement
(assuming, though not admitting, that the corpus
did not belong to him when the youngest child
became twenty-one), of course had to keep intact
this corpus. He could not then, under the terms
of his agreement, have disposed of it until the
youngest child became of age, that is, during
the pendency of this suit, and the utmost to which
he could or should be held to account would be
$00 and interest from that time.

The widow had a right to employ an agent or
a manager for this business; not only the right,
but the duty in this case, and we can find no
case that would limit her authority to making a
contract to run only for a year or five years or
the period of her life. There was greater neces-
sity for this contract, and greater benefit to the
minors, at the time of the widow’s death, even
than before, for the children were then just of
an age where they needed good education, more
expensive clothes and a thousand other things
which could only have been provided in the single
way in which they were provided—that is, by the
skill, ability and loyalty of the older brother, Will.
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The widow undoubtedly relied upon the appre-
ciation of the children, as they became of age,
and the evidence shows that in this she was not
mistaken as .to the first five or six, who freely,
and probably gladly, gave their releases as early
as they could do so; but both she and the com-
plainant evidently failed to figure that human
greed could go to the extent to which it did go
in the case of these'younger children. It is not
unknown for a dog to bite the hand that feeds
it, but it is a rare sight among human beings.

The rule, then, to be applied in this case, in
the event that this court should find that the
evidence of a sale was not made out, is not that
of an executor or administrator running a busi-
ness without authority, but that of an agent or
manager running a business under a contract,
and under this view there should be no account-
ing for profits in this case.

The Releases.

This is a phase of this case which, we may
as well state now, we are hopelessly unable to
comprehend. The complainant’s cross bill did not
seek to set aside the releases, and there was no
claim or contention made whatsoever that they
did not bind the releasors during all years they
were in force. No evidence was offered of fraud
or duress, and yet, on the conclusion of this re-
markable case the complainant was held to ac-
count for some $25,000, and all the releases on
which he relied in continuing his efforts were
held to be of no possible value or account. The
opinion of the court with reference to these re-
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leases appears on pages 435 to 442. The final
decree (Book page 444, line 30) recites that the
releases heretofore given by William F., Grace,
Joseph L., James S. and lIsabella did not extend
to or affect any right of the said releasors in the
proceeds derived from the conduct of the under-
taking business of the estate of the said Peter
M Mullin, deceased.

We have before referred to the testimony of
Joseph L. Mullin that in 1896, when he broke
his partnership agreement and abandoned his
mother and six younger brothers and sisters, he
demanded his share in the business, and then
signed a release which he understood released all
his interest in the estate excepting in 91 Lafay-
ette street (Book page 106, lines 1-20). There is
other reference to the releases on page 87, but
we nowhere find in this case anything which, it
seems to us, can in the slightest justify the set-
ting aside of these releases.

The court, indeed, seemed to regard these re-
leases as nothing more than mere assignments.
It is settled in this state that evidence permit-
ting the consideration to be controverted in ac-
tions on sealed instruments does not apply to re-
leases.

Braden v. Ward, 42 N. J. L., 518.
Wain v. Wain, 58 N. J. L., 640.

Now, it is true that a release may transfer
from the releasor to the releasee something either
personal or real, but on the other hand, it may
discharge the releasee from his obligations to the
releasor and from the actions and demands of

e releasor. This distinction is brought out
clearly in the case of Binsee v. Ohl. 51 N. J. L. 22
Vr., 47 (Sup. Ct.), at page 50.
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Obviously, under all the facts of the present
case, these releases were intended to be of the
latter sort. They discharged the executor as well
as the estate (see Book, page 27). Joseph ac-
knowledges the receipt of $3,750 “in full dis-
charge and satisfaction of all my right, share
and interest of every name and nature in the es-
tate of said Peter M. Mullin, deceased, and in
consideration thereof, | have released and dis-
charged and do by these presents release and for-
ever discharge the said Annie E. Mullin, sole
acting executrix as aforesaid, and also the estate
of the said Peter M. Mullin, deceased, of and from
any and all further or other accounting or reck-
oning in respect to my interest in said estate,
and of and from any and all distributive shares,
debts, dues, claims and demands which | ever
had, now have or hereafter can, shall or may
have against said estate by reason of anything
existing at the date hereofj excepting only my
share or interest in the house and premises sit-
uate and known as number ninety-one (91) La-
fayette street in said city.”” And then followed
a further covenant in which he agreed, when re-
quested, to make and execute any further or
other instrument or instruments of writing such
as might be necessary “to fully effectuate and
carry into effect the true intent and meaning of
these presents.”” This document was signed in
May, 1896, and acknowledged before a Master
in Chancery, and Joseph, with his hands full of
the family spoils, betook himself to a far country,
where he wasted his substance in riotous living.

Can it be conceived that Mr. Fred Lum, care-
ful counsel as he was, as has been mentioned in
the opinion of the Vice-Chancellor, could have
had inserted in this release a reservation of this
man’s interest in the premises No. 91 Lafayette
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street and have omitted any reference to his right
to share further in the business'? The release
does not in terms transfer to Mrs. Mullin any
interest or property in the business, the situ-
ation in that respect being just as in the Binsee
case, supra (see page 51, 1st paragraph).

But the Vice-Chancellor seems to have held a
view that, even though the releasor had parted
with his interest in the business, yet he might
share in the profits after that time, and he refers
to the use of the words “by reason of anything
existing at the date hereof.” But if the releasor
parted with his interest in the business as of
that date, he of course and of necessity parted
with his right to any profits from that business
in the future. Under the view of the Vice-Chan-
cellor, we would find an analogy in the situation
of a man who, having sold to another a drove
of cows, sought an accounting five years later
for all the increase of the herd, claiming that
he sold only as of the date of sale.

The evidence of Joseph Mullin before referred
to, is that he understood he was demanding his
share in the business and releasing everything
except the real estate, and to permit him now to
come in, nineteen years after; and take several
thousand dollars, or one single dollar, accumu-
lated since by the effort of Mr. Will Mullin, would
he a wrong and an outrage and a gross injustice.

The widow made an agreement which looked to
the running of this business for the benefit of the
family, and under which she believed she had
disposed of the business.  The children being
minors, this could not be ratified. They took
the benefit, recognized the inherent justice of the
situation, and each, as he or she became of age,
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relased first the executor and the estate and later
the administrator and the estate.

Qur court has held valid an agreement by a child
with its father by which, in consideration of a
sum of money presently paid by the father, the
child agrees to make no claim to a share in its
father’s estate in case he die intestate, and it
may be enforced in equity at the instance of the
other children, should he attempt to make or
assert a claim in violation of the agrément.

Havens v. Thompson, 11 C. E. Gr., 383.

Greene v. Hatheway, 36 N. J. Eqf 9 Stew
471, at 472.

All the cases, text books and encyclopedias
agree that the scope and extent of a release de-
pends, as a rule, upon the intent of the parties
as expressed in the terms of the particular instru-
ment, arid that a general release ordinarily in-
cludes all claims and demands then due and
withm the contemplation of the parties (34 Cyc,,

We fail to see how an instrument could be
drawn or prepared so as to more fully discharge
the legal representatives and the estate of all
claims whatsoever on the part of the releasor
against either the representative or the estate.

In the answer, the defendants Joseph and Grace
say that their releases applied only to the value
of bonds and mortgages, etc., left by the father
at his death, and did not extend to the real es-
tate or his undertaking business, *their rights in
said business being held subject to a future ac-
counting thereof.”
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It is needless to say that there is no word of
evidence offered in proof of any such ridicnlons
claim.  The whole case in its entirety contra-
dicts and negatives any such suggestion. Can this
court conceive Joseph standing by for nineteen
years and never even asking for a statement as
to either gross or net earnings of the business,
in the event that he considered he had any shred
of interest in it!

James makes some allegation about having re-
lied upon information furnished by William with-
out an accounting, and that this information was
misleading and false and intended to be, and
further, that he believed the release had no refer-
ence to the undertaking business. We ask the
court again to bear in mind that this was the
man who, after signing this release, worked for
his brother and received $17 a week, and never
even glanced at the books and never suggested or
requested anything with reference to an account-
ing.

By his very act in signing this release he lulled
his brother into security, for if at any time dur-
ing the whole continuance of this agreement, up
until the youngest child became of age, the de-
mand had been made, this complainant could
have brought matters to an issue, but we find
nothing of the kind. On the contrary, each child
as he reaches maturity, signs the fullest kind of
a general release, and without qualification or limi-
tation. And Isabella, in her answer, makes other
statements, none of which are verified or attempted
to be verified, and raises issues which we have never
had a chance to try or consider.

In his testimony the complainant swears that
there was never any question by James about
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signing his release or demanding an accounting
of the business. He said, “He signed it and Mr.
Lum explained it to him.”

Mrs. Coburn in her testimony was asked (Book
page 109, line 20):
Q Did anyone ever tell you that you set-
tled? A Yes, | settled. * * *
Q You understood what you were signing
when you signed this paper, didnt you?
The Court. 1 shall assume that.

With respect to the releases given by James and
Isabella, little need be said. These releases were
in the same form as the others, with the excep-
tion of the omission of the sentence referring to
the real estate. The legal effect, however, is of
course the same. They were executed after the
death of the mother, and ran to William F. Mullin,
the complainant, and also the estate of Peter M
Mullin.

The effect of all of these releases is to release
the legal representative from all claims of the
legatee against the legal representative so far as
all of the personal estate of the decedent is con-
cerned. The estate of the decedent was entirely
in existence at the time these releases were exe-
cuted, and to hold that, having released all in-
terest in the estate these defendants could still, at
this late date, receive a share of earnings from the
estate, would be to do wilful and positive violence
to the clear intent and understanding of the par-
ties as it existed at the time.

Furthermore, the plight of the pleadings in this
case, on the part of these releasors, is such that
they could not possibly secure any advantage
against the complainant in the way that has been
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attempted. It may be said that the pleadings may
be amended, since the court now has admittedly
practically unlimited powers of amendment, but
what amendment can be made? The court can-
not amend the pleadings to conform to the proof,
because there is no proof whatsoever that could
possibly justify the setting aside of these releases.
We have set out substantially all of the evi-
dence under this head, and we respectfully sub-
mit that it could not, by any stretch of the im-
agination, be considered sufficient to set aside these
releases, in any manner whatsoever. This whole
idea of going back on their releases was a most
palpable and painted after-thought. When the older
children perceived that their younger brothers
had outrivaled Moses in striking gushing streams,
their greed knew no bounds, and they were imme-
diately filled with an overwhelming desire to share
in the spoils. That they should have actually
succeeded in this design, and with the assistance
of a court of equity, seems much the more re-
markable.

Finally we will observe that nothing has been
alleged in the pleadings or shown by evidence pro-
duced that could in any way affect the validity
of the releases. Nothing whatever exists or has
been alleged which would suggest any possibility
of avoiding the natural effect of these instruments.
It is remarkable too that these parties who now
seek to avoid the natural effect of the release prac-
tically admit that they knew of the undertaking
business at the time of the execution of the papers.
With the knowledge of the fact that their father
led possessed of this business certainly no fraud
could have been worked upon them either by their
mother or by their brother, relative to this matter,
when they executed the releases.
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In fact, the attitude of these releasors since the
execution of their respective releases, has not only
been such as to amount to an acquiescence and rati-
fication upon their part of anything and everything
that may have been done with respect to this busi-
ness, but it clearly estops them from coming into
a court of equity at this late day to dispute the ef-
fect of their own acts. There can be no question
but that had any one of them at the time of the
execution of his release, or shortly thereafter,
raised a question as to the propriety of the manage-
ment of the business by William F. Mullin, he could
and undoubtedly would have disposed of the busi-
ness as an asset of the estate and continued in busi-
ness, perhaps even in another location, in his own
individual right. Having admitted, as these re-
leasors do, knowledge of the conditions then sur-
rounding the business and its management, it does
not lie.in their mouths to come into this court and
say that, after having remained silent all of these
years, in some cases as much as eighteen or nine-
teen years, they are now entitled to dispute the ef-
fect of their own acts and share in a reward for
their failure to act with that vigilance which a court
of equity always demands. We repeat that it is
perfectly apparent that these releasors never for
one moment contemplated repudiating their re-
{eases until even after the inception of this litiga-
ion.

And we repeat that a full consideration of the
contents of these releases in connection with the
will of the testator and in connection with the ac-
tual condition as it existed at the time, will show
very clearly what their purport and effect were in-
tended to be. It is indeed most unfortunate that
the two persons who would have known the most
about the settlement, Fred H. Lum and Michael
Mullin, have passed away. Mr. William F. Mullin,
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the only other individual with actual knowledge of
the situation, has testified; he is not contradicted
and he is borne out to the fullest extent by what ac-
tually happened, and in fact the situation as it ac-
tually existed is incomprehensible under any other
condition than that to which he has testified. This
agreement, let us repeat, he has been executing
continuously for nineteen years.

The court seemed of the opinion that, if these re-
leases were not set aside, then the three who had
not signed releases might take all of whatever sum
there should be. But this, we respectfully insist, is
an erroneous Vview.

To find an analogy, let us consider a condition of
a testator who left a farm worth $500 and personal
property, consisting of plows, farming utensils,
stock in trade and good will worth in all $500. Let
us now assume that his widow finds herself with
eight minor children, and makes arrangements
whereby two of them should carry on the business
for the benefit of herself and family, and after the
family had been educated and provided for and
maintained, that the two boys who did the manag-
ing should have five-sixths of the profit, in addition
to $15 a week which they were to receive, and the
estate should receive one-sixth. Let us pass, then,
to the next step, where the second son felt unwilling
to continue to work under such an arrangement and
went out into the world to seek his fortune, having
first demanded and received his share in the estate
“and business,” to use his own words, and having
signed a full general release releasing everything
from the date thereof. Let us assume that an ar-
rangement was then made whereby the other son
should continue alone to manage and operate the
business, with all the risks attendant thereto, and
under the same terms as formerly existed, except
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that the estate did not receive its one-sixth, it hav-
ing been agreed that under this arrangement the
son who was continuing the business should receive
releases from each in turn and should himself own
a little stock, $500, when the necessity of using it
for the support of the family had ceased and the
youngest child had become twenty-one years of age.
This is, of course, an exact analogy to the present
situation. Each child was entitled to one-eighth of
the estate, real or personal, and to one-eighth only,
and after four of the children had received their
shares and signed releases, the remaining four did
not thereby become each seized and possessed of or
entitled to one-fourth each. If the release of Joseph
can by any trick of legerdemain be held not to
have released his interest in the business, then we
must concede that he still has it, but if it was effec-
tive to release his interest, we cannot comprehend
on what theory or by what line of reasoning it can
be held that those who were not released became
seized of or entitled to his share. We respectfullv
insist that these releases must be sustained and
supported both on the facts and under the law.

We except from all and every part of the final
decree. One of the terms of that decree was the al-
lowance to the solicitor for the defendants of the
sum of $3,000 and the costs of the suit, to be paid
out of the fund, and no allowance to the solicitors
of the complainant.

Now we contend, in the first instance, that there
can be under our view of the case, no income fund,
and whatever payments are to be allowed must come
out of the corpus now in the hands of the adminis-
trator c. t. a, but we respectfully urge that the
solicitors for the complainant should be entitled to
a proper allowance to be made also from the corpus.
There is in this case no charge of bad faith, no al-
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legation of fraud admittedly through the whole case,
as stated by the Master and as overwhelmingly
proved. The complainant, William F. Mullin, con-
sidered that the business was his. He could not,
by any stretch of the imagination, have conceived
that, after using a $500 estate for nearly twenty
years and after having made for his brothers and
sisters many thousands of dollars which had been
used for their education, maintenance and support,
and after having received releases from Joe, Grace,
Isabella and James and having himself released the
estate, he could be held to account, as has been done
in this case. We urge that, from a practical stand-
point, no layman could have conceived the situation,
and from a legal standpoint Mr. Mullin would un-
questionably have been advised that, under all the
circumstances, his part of the contract having been
fully executed, even if it was held that the execu-
trix had no right of sale, yet he would be obliged to
account merely for three-eighths of $500. Under
these circumstances, to place upon him the burden
of the expense of this accounting, seems to us mani-
festly unjust.

If he had accounted in the Orphans’ Court in the
regular form, he would, as a matter of course, have
been allowed reasonable counsel fees. This case
was brought to Chancery because of the difficulty
of accounting in the Orphans’ Court. Mr. Will
Mullin denied his legal obligation to account, but
when ordered to account he did so to the fullest
possible extent. He assisted Constam, the defend-
ant’s accountant; he supplied every check book, pa-
per and document of every kind that could be of
the slightest assistance, and we respectfully urge
that he should be allowed reasonable counsel fees,
to be paid out of the corpus now in his hands.
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We again urge most earnestly and sincerely upon
this court that it consider this account not only
from the narrow technical standpoint of law, but
in the broad light of justice and equity and mercy.

In conclusion, then, we contend:

That the proof shows that the mother as execu-
trix made a sale of the business to this complainant,
and that not only should he not be compelled to ac-
count, but that the $500 brought under the sale or-
ﬁl_ered by the court below, must be held to belong to

im.

Or, if the executrix shall be held ~ithouc power
to make sale, or the sale shall be held not proved,
that in such event he must account for the corpus
with interest from the time the youngest child be-
came of age, which was pending this litigation.

. I':'hat Mr. Mullin has performed his contract in
ull.

That the children have received the benefit pro-
vided in their behalf.

That Mr. Mullin’s becoming administrator, c. t.
a. can in no wise affect the construction of the con-
tract. The contract certainly disposed of the busi-
ness to Mr. William F. Mullin until the youngest
child should become of age, for anything else than
this would not have permitted him to have done
what he actually did do, and which must have been
intended by all concerned; so that we see he could
never have received the business as administrator
c. t. a. until the termination of the contract. The
situation in that respect must be considered as
though a stranger had been appointed administra-
tor, or one of the other children. No change what-
soever resulted in the course of the transaction af-
ter the mother’s death; those of age made no claim
to the business, and the children were supported a?
before.
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That all the exceptions should be allowed.

That the releases should be sustained, and the
decree herein entered reversed, with costs to this
complainant.

Respectfully submitted,
LUM, TAMBLYN & COLYER.

Ralph E. Lum,
Of Counsel.
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BRIEF FOR DEFENDANTS-RESPONDENTS.

Peter M. Mullin was killed in an accident on
November fourth, eighteen hundred and ninety-one.
At the time of his death and for upwards of twenty
years previously he was engaged in the undertaking
business at two hundred twenty-eight (228), for-
merly ninety-one (91) Lafayette street, and owned
the building in which the business was conducted.
He left a widow and a family of eight (8) children,
of whom the complainant was the eldest and was
then about eighteen (18) years old. After the
death of the father another child, a boy, was born
and is one of the present defendants in this suit.
The complainant had worked for his father in the
undertaking business since he was fourteen (14)
years old. At the time of the father’s death, as the
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complainant testifies, there was a stock on hand
consisting of some caskets and furnishings worth
perhaps one hundred and seventy-five dollars
($175.00) ; a horse and carriage worth five hundred
dollars ($500.00), and other personal property per-
taining to the undertaking business worth about
two hundred dollars ($200.00). There was in ad-
dition sixteen or seventeen hundred dollars in bank
and some book accounts, the amount of which the
complainant did not state. The widow at the time
of Mr. Mullin’s death was about forty (40) years
of age, but was not in good health, and after the boy
was born she was confined to her bed most of the
time and had to be helped in and out when neces-
sary. She knew many things in connection with the
business, but did not do anything except answer
telephone calls when she was able. There was genus

that shXZS|gned checks ns executrix. IANQO"
Jq,2n2,] &£,

The children in the order of their seniority were
the complainant, William F. Mullin; Qrace T. Mul-
lin, now Coburn; Joseph Louis, now deceased;
Isabella Mullin, now Mulvihill; Anna, Marie and
Peter. The widow was Annie E. Mullin.

In his last will the testator provided as follows:

“Second—I hereby give and bequeath to my
children, share and share alike, my property of
every kind and description.

Third—I hereby direct that my business be
continued for the benefit of my wife and chil-
dren and under the direction of my wife and
brother, Joseph J. Mullin.

Fourth—I hereby appoint and constitute my
wife, Annie E. Mullin, and my brother, Joseph
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- 3: Mullin, guardians of my children and execu-
tors of this, my last will and testament, with
power to sell, if necessary, for the best interests
of my wife and children.’

Joseph J. Mullin did not qualify as executor, and
Annie E. Mullin qualified and took upon herself the
administration of the estate. Nevertheless Joseph
J. Mullin continually watched affairs and consulted
with and advised her in the management of the
business in accordance with the terms of the will.

After the death of Peter M. Mullin, Joseph L.
Mullin,- his* son, who had been working in New York,
returned at the request of the executrix and Will-
iam F. Mullin and engaged with them in running
the business. James S. Mullin, another of the sons,
worked in the business and they all lived at two
hundred twenty-eight (228), formerly ninety-one
(91] Lafayette street, the homestead property.

In eighteen hundred ninety-five, when William F.
Mullin had reached the age of twenty-one (21)
years, a partnership agreement was entered into in
writing, dated September twenty-fourth, eighteen
hundred ninety-five, between Annie E. Mullin, sole
acting executrix; William F. Mullin and Joseph L.
Mullin, wherein it was set forth that:

“Whereas, the said Peter M Mullin, de
ceased, in and by liis last will and testament,
duly admitted to probate in the Surrogate’s
office of said County of Essex, did provide in
and by his last will and testament that the
undertaking business carried on by him in his
lifetime, at number ninety-one (91) Lafayette
street, in said city of Newark, should be con-

ig
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ducted for the benefit of his family, and the
said William F. Mullin and Joseph L. Mullin,
since the decease of said Peter M. Mullin, have
carried on the same successfully and have in-
creased said business and the profits arising
from same, and have managed the same to the
entire satisfaction of the said Annie E. Mullin
and have supported out of said business the
family of the said Peter M Mullin; and, where-
as, the said Annie E. Mullin desires to retain
the services of the said William F. Mullin and
Joseph L. Mullin in the conduct and manage-
ment of said business; now, therefore, in con-
sideration of the premises the said parties have
agreed to and with each other as follows: The
said business shall be continued by the said
William F. Mullin and Joseph L. Mullin in
the name of the Estate of Peter M. Mullin.”

further provisions are inserted providing that
William and Joseph devote their undivided time
and attention to the business; that the business be
continued for one (1) year from the first day of
October, eighteen hundred ninety-five; that Annie
E. Mullin might terminate the agreement at any
time by one (1) month’s notice in writing to said
William and Joseph. And then it provides, as
follows :

Y1t is understood and agreed that from the
net proceeds of said business the family of said
Peter shall be maintained and educated as at
present. The profits of said business which
shall remain after payment of the expense of
the maintenance and education of said family
shall be divided between said parties as fol-
lows: Said William shall be entitled to three



0]

equal sixth parts; said Joseph shall be en-
titled to two equal sixth parts and said Annie,
as executrix, shall be entitled to the remaining
one-sixth part.”

Joseph and William in addition were to draw
fifteen dollars- ($15.00) per week each. The agree-
ment was signed by Annie E. Mullin, executrix, and
by William F. Mullin and Joseph L. Mullin and
witnessed by Joseph J. Mullin.

The business was run under this agreement as
testified to by Joseph L. Mullin for upwards of a
year, or until April first, eighteen hundred ninety-
seven, when it was terminated so far as Joseph
was concerned, and he withdrew from the business
and went to Morristown.

In May, eighteen hundred ninety-six, an estimate
of the value of the estate was made at a conference
between William F. Mullin, Annie E. Mullin, the
executrix; Michael Mullin and Mr. hum, as counsel
for the estate, and a schedule was made from figures
furnished by William F. Mullin, which showed the
value of the estate, without any reference to the
business, to be such a sum as would give to each of
the surviving children the sum of thirty-seven hun-
dred fifty dollars ($3750.00), which, computed on
the basis of nine (9) children surviving Peter M.
Mullin, would net an estate of the value of thirty-
three thousand seven hundred fifty dollars ($33,-
750), or computed on the basis of eight (8) chil-
dren surviving (Louis having died), would net an
estate valued at thirty thousand dollars ($30,-
000.00).

10

40
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The complainant now swears that the Lafayette
street property was included in the estimate, but
it is significant that the release which he and his
brother Joseph and his sister Grace executed ex-
pressly reserved their interest in the real estate,
ninety-one (91) Lafayette street; and it is further
set forth in the Bill of Complaint at page 22, line
21, that:

“Subsequent to the appointment of your
orator as administrator as aforesaid, he dis-
covered that the assets of the estate of his
father would not be sufficient to pay to each
child upon attaining its majority the sum of
thirty-seven hundred fifty dollars ($3750),
without including therein the value of the
premises known as two hundred twenty-eight
(228) Lafayette street.”

And it, therefore, appears under these circum-
stances that the value of the real estate was not con-
sidered in estimating the value of each child’s
share which was set in eighteen hundred ninety-six
at thirty-seven hundred fifty dollars ($3750.00).

The items as he gives them now, however, are:

$10,000.00 railroad settlement.
5.000. 00 Benevolent Legion insurance.
5.000. 00 Mutual Life insurance.
1,600.00 cash in bank.
5.000. 00 real estate (Lafayette street).

$26,600.00 total.

The difference between this and the amount of

4Q the inventory, thirty odd thousand dollars, as he
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said, abo-ut seventy-five hundred dollars1($7500.00)
is what they saved in the business between the time
of his father’s death and the time of the estimate,
presumably cash on hand or invested.

His testimony is absolute to the fact that the
undertaking business was not considered at all in
making estimates and inventory, so it would natur-
ally follow that any release given by the legatees
could not affect their interest in the business, which
had not been considered in making up the amount
due them. (See p. 68, lines 10-42.) There is fur-
ther absolute testimony by them that they had not
intended to release or give up their interest in the
business.

After Joseph L. Mullin withdrew from the busi
ness and went to Morristown, William P. Mullin
still continued in charge and ran the business for
liis mother, as he claims under a new agreement in
his words, as follows:

“It was after my brother went to Morris-
town, and my mother agreed with me if | stayed
and supported the children, whatever was left
| took it.”

And further:

“I made this agreement with my mother and
expected to live up to it until the youngest child
should reach twenty-one (21). As | stated, |
had a verbal agreement with my mother as the
result of a conference held by Mr. Lum, my
uncle, Michael Mullin, myself and her. 1 told
my mother at that ,time if Joe could quit and
have no connection with the business, | should
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not stay and liave nothing to look forward to.
As a result of that talk we had with my uncle,
Michael Mullir* and Mr. Lum, | was to edu-
cate and support the children until they arrived
at twenty-one (21), and whatever there was
in the business was to be mine after the chil-
dren arrived at their majority” (p. 01, line
35; 64, line 30).

*0 other agreement was ever made, it is claimed
hy the complainant, for the operation of the busi-
ness. He continued under this arrangement to run
the business up to the time of his mother’s death
in July, nineteen hundred. In the meantime Janies

S. Mullin, his brother, worked in the business also

for him, but he does not remember what he paid
him. After the death of his mother his uncle,
Joseph J. Mullin, renounced his right as executor
and he was appointed administrator with the will
annexed, and has run the business from that time
and still is conducting it under the name of the
Estate of Peter M. Mullin.  The administrator, com-
plainant, claims complete title to the business of
| etei M. Mullin by virtue of the last mentioned
agreement with his mother as executrix, alleging
that he has supported, educated and maintained
the infant children of Peter M. Mullin, deceased,
in accordance with his agreement, and is, therefore,
entitled to all the profits of the business which re-
main. The agreement is attacked by the remaining
children of Peter M Mullin both as to the fact of
making and the legality, if made.

It is conceded in the replication of complainant
to the defendants cross-bill that the gross receipts
of the business were upwards of twenty-five thou-
sand dollars ($25,000.00) per year, and he testified
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on the hearing that the expense of family would
run about four thousand dollars ($4,000.00) per
year. There is reason, therefore, to assume that the
net profits would average ten (10) to twelve thou-
sand dollars ($12,000.00) per year, at least.

Complainant sets forth in his Bill of Complaint
(p. 21-22) that since the death of his mother he
spent as much as five hundred dollars ($500.00)
per year on each of the infant children in their
maintenance, education and support. Assuming,
for the sake of argument, that there were five (5)
infant children receiving this support, which was
not the fact, because James largely supported him-
self before his mother’s death and entirely after her
death. This would make twenty-five hundred dol-
lars ($2500.00) a year up to the time that James
released in nineteen hundred and three; two thou-
sand dollars ($2,000.00) a year from nineteen hun-
dred and three until Isabella released in nineteen
hundred and six, and fifteen hundred dollars
($1500.00) a year from nineteen hundred and six
until Anna Mullin'became of age in nineteen hun-
dred and seven, and one thousand dollars ($1,000)
a year from nineteen hundred and seven until Marie
Mullin became of age in nineteen hundred and ten,
and five hundred dollars ($500.00) a year from
that time until the present, representing payments
to Peter M Mullin, who is still an infant. Making
the highest deduction twenty-five hundred dollars
($2500.00) a year, would leave seventy-five hundred
dollars ($7500.00), as estimated, net income in
complainant’s pocket, with the amount gradually
increasing until at the present time it would be
between! ten (10) and twelve thousand dollars
($12,000.00) a year for his services in managing
the estate.

10
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It is a fact that all the children except three (3)
were infants at the time their mother died in nine-
teen hundred. It is also a fact conceded that none
of the children knew of the verbal agreement which
the complainant claims he made with his mother
after the agreement for partnership was termi-
nated when Joseph went to Morristown, nor did
Joseph J. Mullin, under whose direction, in con-
junction with Annie E. Mullin, the business was
to be conducted according to the terms of the will,
know about the arrangement and nothing was ever
said to anyone about it by William F. Mullin, nor
did he make a claim of entire ownership of the
business until Marie Mullin and Anna Mullin
sought a settlement about two (2) years ago (1910).
No one testifies to the fact of the agreement but
William F. Mullin.  All the persons concerned in
alleged negotiations with him are dead. The facts
rest entirely upon his own word, and it is, to say
the least, exceedingly dangerous to establish a right
as important as the one claimed by the complainant
upon his unsupported word as to transactions with
persons deceased. As to the probabilities of the
fact, it is hard to see why Annie E. Mullin, as ex-
ecutrix, after Joseph L. Mullin had retired from
the partnership, should agree to give William F.
Mullin, in addition to his three sixths of the profits,
not only the two-sixths formerly received by his
brother Joseph, but also the one-sixth set off as
some return to the estate. William F. Mullin does
not say that he was dissatisfied with the agreement
as it stood by which he was to receive three-sixths
of the profits. He said his brother Joseph left and
then he told his mother he should have return for
his work in case he stayed, and thereupon she
begged and entreated him to remain and arranged
to give him all the profit after supporting and
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educating the infant children and herself (p. 88,
78). He did say, however, that after this agree-
ment was made he did not receive fifteen dollars
(115.00) per week salary. This, however, would
be unimportant, as it would be included as an addi-
tion to the profit, as well as the $15 per week
formerly paid Joseph L. Mullin. The agreement
for partnership previously entered into had been
made only after consultation by the executrix with
Joseph J. Mullin and a careful discussion of the
shares into which the profits should be divided
(p. 95-94). It is very strange that this agreement
should be made and not committed to writing and
without notifying any person, particularly Joseph
J. Mullin, of its existence, although he was in con-
stant communication with the executrix, discussing
with her matters of importance to the estate. The
burden of proof is upon the complainant, and under
the circumstances his unsupported word should not
be deemed sufficient to prove that such an agree-
ment was made.

But if the agreement were made it was wholly
invalid: First, because' it purported to be only for
the benefit of the widow and the infant children
until they should reach their majority; whereas,
the directions of the will were that the business
should be conducted for the benefit of all the chil-
dren and the widow. The executrix could not make
an agreement for the benefit of other persons than
those mentioned in the will, and particularly could
not exclude therefrom certain of the children who,
while of age, had not yet released. Grace Mullin
did not release until eighteen hundred ninety-nine,
three: (3) years after this alleged agreement was
made. Besides, as the business was not contem-
plated in settling the value of the child’s interest,

10

20

30



10

20

30

40

12

their release could not be held to affect their inter-
est in the business. Therefore, they could not be ex-
cluded from the benefits arising from the continua-
tion of the business as provided by the will.

Moreover, since the will directs that the business
should be conducted under the direction of the wife
of the testator and his brother, Joseph J. Mullin,
said Joseph J. Mullin would have the right of direc-
tion notwithstanding he had not qualified at that
time as executor. | suppose a testator can give
directions in his will that a certain thing should
be done under the supervision of some individual
and such direction be effectual notwithstanding
that individual is not appointed executor and does
not qualify as such.

The executrix had no right to make such a con-
tract to bind the estate; and having made it it be-
came her personal contract and did not affect the
estate in any way.

“The general rule is well settled that execu-
tors or trustees by their executory contracts,
although made in the interest and for the
benefit of the estate they represent, cannot
bind the estate, but such contracts are, if made
upon anew * * * and independent consid-
eration moving between the promisee and the
representative as promisor, the personal con-
tracts of the executor or administrator and
do not bind the estate. Hence, an executor
or administrator cannot make any agreement
enlarging the liability of the estate in his hands
nor create against it a debt, charge or lien
enforceable at the suit of the person with whom
he contracts, since the immediate liability in
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curred is a personal one on his part. If the
contract was one which he had no right to make
all the more is it he who must respond ‘for it
and not the estate.”

18 Cyc., 247-218.

O'Brien v. Jackson, 167 N. Y., 31.
60 N. E. Rep., 238.

“While as between the executor and the per-
son with whom he contracts the latter may rely
on the contract,* the beneficiaries are not con-
cluded by the executor’s act, but the propriety
of the charge and the liability of the estate
therefor must be determined in the accounting
of the executor” (ib).

“But what is a proper charge on the estate
and how that charge shall be apportioned and
satisfied are to be determined in proceedings
between the trustee and his cestui que trustent.
Unless he is without trust funds sufficient for
the purpose he must act for himself in making
expenditures, leaving the propriety of the ex-
penditures to be determined in such proceed-
ings. He can create a lien in favor of a third
party only where the expenditures would other-
wise necessarily involve an advance of his
own funds” (ib).

Ferrin v. Myrick, 41 N. Y., 315.
Austin v. Monroe, 47 N. Y., 360.

Van Siooten v. Dodge, 145 N. Y., 327.
39 N. E. Rep., 950.

Parker v. Day, 155 N. Y., 383.
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49 N. E., 1046!
* Willis v. Sharp, 113 N. Y., 586.
21 N. E., 705,

alt is the settled doctrine of courts of com-
mon law that a debt contracted by an executor
after the death of his testator, although con-
tracted by him as executor, binds him individ-
ually and does not bind the estate which he
represents, and notwithstanding it may have
been contracted for the benefit of the estate.
It has been held in numerous cases that an
executor carrying on a trade under the au-
thority of the will, binds himself individually
by his contracts in the trade. He is not bound
to carry on the trade and incur this hazard,
although authorized or directed to do so; but if
he does carry it on, the contracts of the business
are his individual contracts.”

Ex. Parte Garland, 10 Yes., 119.

Fairlie Percy, L. R. 3 (Prob. Div.), 217.
Lahouchere v. Tapper, 11 Moore P. C., 198.
Downs v. Collins, 6 Hare, 418.

“The rule is well settled that contracts of
executors for services to be rendered are their
personal contracts and do not bind the estate.”

Parker v. Day (N. Y. Ct of Ap.) 499 N. E,,
1046; also

Austin v. Monroe, 47 N. Y., 360-366.
Ferrin v. Myrick, 41 N. Y., 315.
Reynolds v. Reynolds, 3 Wend., 244.
Demott v. Field, 7 Cov., 58.

Meyer v. Cole, 349.
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“The principle is that an executor may dis-
burse and use the funds of the estate for pur-
poses authorized by law, but may not bind the
estate by an executory contract and thus create
a liability not founded upon a contract or
obligation of the testator.”

Austin v. Monroe, 47 N. Y. App. (2 Sickels),
360-367.

“The general rule is that administrators,
executors and trustees are not only bound to
assume the responsibility and exercise the
duties of their office, but must also perform
within reasonable limits the actual manual
e labor requisite to the due execution of the
trust,”

In re Harbeck, 81 Hun. (N. Y.), 26
30 N. Y. Supp., 521.

“Though an executor or administrator may
employ an agent, if the particular circum-
stances of the estate require it, yet the compen-
sation of the agent must be measured by the
nature, extent and value of the services.”

O’'Gara v. Cierkin, 58 N. Y. App. (13 Sic.),
663.

This was an appeal from an order of the general
term reversing a Surrogate’s decree on a final ac-
counting of respondent as administrator of the
estate of William Domery. (Reported in New York
Supreme Court Reports, 2 Thompson &Cook, 675.)
In her account she credited herself with various
sums paid to two brothers and a sister for services
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to the estate. The Surrogate allowed a small por-
tion of these sums so credited and rejected the
residue. The Court held as above that the amounts
allowed were sufficient to pay a full compensation
for the services proved to have been rendered. The
general term opinion in 2 Thompson & Cook was
as follows:

“Plaintiff, the administratrix of an estate,
successfully through great skill and labor-
both before and after her appointment,, secured
certain moneys belonging to the estate, and
under advice of counsel and in good faith paid
certain charges, which were reasonable, for the
/Services of others in securing such moneys.
Held: That she should be allowed for the
charges paid and for her disbursements on
behalf of the estate, including those made be-
fore her appointment.”

As stated above, the Surrogate had disallowed
certain portions of the charges. On appeal to the
Supreme Court, his order was reversed and the
charges allowed in full. On appeal to the Court of
Appeals the Supreme Court was reversed and the
Surrogate’s ruling affirmed.

“The representative is not entitled to a salary
for his own services to be deducted out of the
gross receipts, since he is not entitled to deal
with the trust property to his own advantage.”

Matter of Peck, 79 N. Y. App. Div., 29.
80 H. Y. Supp., 76.

Affirmed, 177 N. Y., 538.

69 N. E. Rep., 1129.
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“The administrator himself will be person-
ally liable for the value of services rendered at
his instance for the benefit of the estate, where
there is no agreement on the part of the
creditor to look to or confine his claim for
compensation to the estate itself or the defend-
ant in his individual capacity.”

Foland v. Dayton, "N Y. (40 Hun.), 563.

“The personal representative and not the
estate is as a rule directly liable to one whom
he-employs incidentally in the discharge of his
trust, as for selling, custody, charge, or such
work upon the assets or clerical or other ser-
vices in managing the property and the like.”

18 Cyc., 247 at 248.

“But upon contracts made by personal repre-
sentatives, though for services and expenses
necessary in the due execution of his trust, he
is individually liable, for he is without au
thority to bind the estate by his promise.
* * * The principle is that an executor
may disburse and use the funds of the estate
for purposes authorized by law, but may not
bind the estate by an executory contract and
thus create a liability not founded upon a con-
tract or obligation of the deceased.”

Thomas V. Moore (Ohio Sup. Ct,), 39 N. E,,
803.

Citing Austin \. Munro, 47 N. Y., 360-366.

Woerner, Adm’r., Sec. 356.

Williams’s Eoc’rs, 1776.
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“Although a judgment (for services) is con-
clusive against the defendant (executor indi-
vidually) it has not that effect against the
estate or those.beneficially interested in it.
Anyone interested in the estate may appear in
the Court having in charge the settlement of
the administration account and oppose the al-
lowance of any credit claimed for counsel fees
paid, on the ground that the services were
unnecessary or became necessary from the
wrongful act or neglect of the representative
or that the amount paid was unreasonable. The
rule is that the administrator can be allowed
credit only for counsel fees which he has
actually paid and no more than is reasonable
compensation for the services rendered to the
estate, no matter what the administrator may
have actually paid or contracted to pay; and
the burden is on him to prove the necessity and
value of the services.”

Thomas v. Moore, 39 N. E., 803-804.
Woerner Adm’r. Sec. 515.

“So that a judgment against the representa-
tive for such services will be nothing against
the estate he represents nor the persons in-
terested in it. (ib.)

“The general ride is that an executor can
make no contract which shall bind the estate
of his testator by a new promise. If he borrow
money for the purposes of the estate and devote
it to the payment of the debts due, if he con-
tract for services valuable and important to it
which arc rendered, he only is liable therefor,
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and it will be for the probate court to deter-
mine whether he shall be allowed in his ac-
counts compensation for the liability which he
has incurred.”

Kelly v. Kelly, U. S. Cir. Ct (S. D. Ohio),
84 Fed., 420-425.

Citing; Kingman v. Soule, 132 Mass., 285.
Thomas v. Moore, 39 N. E., 803.

“Executors and administrators even when
contracting for matters necessary to the execu-
tion of their trusts do not bind the estate they
represent, but are individually liable on such
contracts; suits against them must be personal
and the judgment is de bonis prop, and not
de bonis test.”

Citing Vanderveen v. Ware, 69 Ala., 607.

“The representative has no power to charge
the assets in his hands by contracts originating
with himself, nor can any other person reach
the assets for claims originating since the death
of the decedent by suit against the representa-
tive as such; for such contracts and claims the
remedy is against the executor or administra-
tor in his individual capacity.”

Judge Daniel in Executor v. Fitzhwgh, 11
Grat., 300.

Citing, with approval, Lovell v. Field, 5 Vt,
218.

“The administrator cannot bind the estate
for goods furnished for the benefit of the estate.
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The promise is his own and he is personally
liable. He may make it on the credit of the
estate in his hands, but whether he has a right
to pay out the same depends on its receiving
the sanction of the Probate Court.”

Citing Banking Company v. Moorehead 116
N. C, 1?10. g hany

21 S. E., 190.

“Where an executor executes a note in his
representative capacity for money borrowed
and used for the purpose of paying the debts
of the testator, the estate is not liable, but
the executor is personally liable therefor, and
this is so notwithstanding the fact that the
lender knows for what purpose the money was
borrowed and how it was used. In such case
the executor takes the risk of being reimbursed
tlle amount of the note out of the assets of
the estate upon the final accounting.”

Kelley v. Kelley, 84 Fed., 420.

These citations are made, it is true, from de-
cisions of courts of other States, but it is believed
that they state the general law on the subject, and,
besides, they cite and are cited in the New Jersey
cases following:

“The leading question presented by the ap-
peal is, as to the rights of creditors of a busi-
ness carried on under a will. It is manifest
that, in this case, the testator designed that
his brewery business should be continued after
his decease, by his executors, on behalf of his
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estate, under the management of his son John.
John was to receive a specified compensation
for his services, hut the profits were to go to
the executors, who were also empowered under
certain circumstances to put an end to the
trade. In such cases the general rule is, that
the executors are personally liable for the
debts contracted. (Citing Owen v. Delamere,
L. R. (15 Eq.), 134; Wightman v. Townroe,
1 Mau. & Sel., 412; Labouchere v. Tnpper, 11
Moore P. C,, 198.) But for what they do in
obedience to their trust, they are entitled in
equity to be indemnified out of the property
lawfully embarked in the business, and from
this title to indemnity springs an equitable
right of the creditors to resort to the same
fund for payment, when their remedy against
the executors is,unavailing.” (Citing Ex Parte
Garland, 10 Yes., 110.)

Laibie v. Ferry, 32 X J. Eq., 791 at 795.

“The important and difficult question in
most controversies of this nature relates to the
amount of the testator’s estate which ought to
be considered as embarked in the business.”
(ib., p. 796).

Wild V. Davenport, 48 X. J. L., 129 at
136-137.

“The proceeds of the business constitué a
fund in the hands of-the executors, as trustees,
for the payment of creditors as cestuis que
trust; and, therefore, a court of equity would
pursue those funds and reclaim them from any
one whose title did not depend upon an inno-
cent purchase for value.”

Laibie v. Ferry, 32 X. J. Eq., 791 at 801
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It is, therefore, contended that any executory
contract which the executrix made for the continu-
ance of the business of the estate was not binding
upon the estate, but only bound the executrix per-
sonally, subject only to such allowance therefor
upon the settlement of her accounts as would be
deemed reasonable by the Probate Court, and in
order to get such allowance it would plainly be
necessary to account.- That the executrix is dead
would not prevent an accounting being made, be-
cause the present complainant was in sole charge
of the business from the beginning of the agreement’
and before, down to the present time. He kept
all the books and was familiar with the matters
entered thereon, and the burden is on him to show
by his accounting that the compensation which he
claimed from the executrix was fair.

When an executor has employed assistance to
perform the duties in a business which pro-perly
should be performed by himself, he should be made
to pay personally therefor or have the amount
thereof considered and deducted in settling his
commissions.

“The 7th ground of objection is that the
Court has allowed for the salary of Anthony
Hey, Jr., Agent of the Executors in the busi
ness of the estate. It is enough to say on this
head that it appears that the fact that the
salary was paid out of the estate to this agent
was taken into account in fixing the amount of
the commissions of the executors. The settle-
ment ot the estate began in 1859. The account
was filed in 1880, so it appears that 21 years
or thereabouts elapsed from the beginning oi
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the settlement of the estate until its termina-
tion. For the compensation of the agent
$4,200.00 in all was allowed; in addition where-
to commissions to the amount of only $2,288.06
were allowed to the executors. * * * Exec-
utors were entitled to commissions on about
$160,000; the commissions on which, at 5%,
would be about $8,000. The salary of the
agent and commissions allowed are less than
$6,500,00 altogether.” ,

It is the ¢duty of an executor running a business
to account for the profits and not dispose of them
otherwise than in the regular channels of distri-
bution. No case in New Jersey appears, nor else-
where so far as | have been able to discover, where
an executor was permitted to dispose of the profits
cf a business in exchange for services rendered in
the business. The only case that | have found
where the question was in any way litigated was
that of Danieiwitz v. Sheppard, 62 Calf. 339, in
which case an agreement was made by the admin-
istratrix and the heir to give, a broker all that he
received over a certain sum for property of the
decedent sold by him. He obtained an advance of
$7,500.00 and brought suit for this amount against
Ann Sheppard, who had made an agreement with
him in writing as administratrix and Jennie Shep-
pard as heir of the estate, styling them both heirs.
The Court in deciding the case against the claim
said :

“Even if agreement be treated as the indi-
vidual contract of Ann and Jennie Sheppard,
it is invalid. Neither of them had any power
so to dispose of the proceeds of sale of the real
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property of the deceased. The property could
only be sold in the manner pointed out by the
Statute, and all the money derived from its
sale became assets of the estate, and subject
to disposition contemplated by the terms of the
agreement sought to be enforced in this action
of a portion of those proceeds, is unauthorized
by the provision of the Statute and contrary
to the policy of the law.”

The Statute referred to does not prohibit the
method of compensation by a share of the profits,

but merely directs that the proceeds be accounted
for.

There are two (2) cases in New Jersey, however,
which bear directly on the duties of an Executor
or Administrator in conducting business: One is
in re Merchant’s, 39 N. J. Eqg. 506, affirmed on
Appeal 41, N. J. Eqg. 341, and the other is the case
of Gilligan v. Daly, decided by Vice-Chancellor
Emery in 1911, and reported in Atl. Rep. 9%4.

In Merchant’s case it was held that administra-
tors should account for the net profits made from
the sale of milk in running a milk business for the
time during which the business was carried on with
the property of the estate, after taking out Letters
of Administration.

In the case of Gilligan v. Daly, an executor con-
ducted an undertaking business for the benefit of
the estate but without any authority therefor in
the will. All the children were infants during the
time that such business was being run. The exec-
utor himself advanced money necessary to pay cur-
rent bills and himself supervised the business. The
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Court refused to. make liim an allowance for com-
pensation for services in carrying on‘the business
because he had not been able to show that the estate
had benefited by his services; restricting his allow-
ance merely to his commissions upon the valuation
of the estate as originally inventoried. The law is
set out very fully as to the compensation of exec-
utors and trustees running business under author-
ity of the will and also running the business with-
out such authority, and it was held in this case that
inasmuch as the children concerned were all in-
fants that the business had been run without
authority. In the case it is said regarding the
continuance, at page 996:

“In carrying on the business the executor,
clearly acted without authority, not only be-
cause of, the general rule relating to the ad-
ministration of estates, but also because all the
legatees were infants incapable of consenting
to the continuance, and one of them is still an
infant. One risk which an executor takes in
such continuance of business is that the estate
suffer no loss therefrom, and this indemnity
against loss extends to loss by reason of running
the business as well from * * * payments
for services of the executor in carrying it on,
or additional expenses in settling his. accounts,
as from any other cause. Where an executor
continues the business of testator under
authority of the will, or merely for the purpose
of winding up the business, his compensation
for this service is included in his commissions
as executor, and the basis for fixing commis-
sions is not the gross receipts or expenses of
the business but the net income and the amount
by which this increases the corpus of the fund,
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and cannot include a charge for services in
continuing the business.”

And he will not he entitled to commissions un-
less from the net profits of the business there has
been an increase in the corpus of the fund. In any
case, there must be an accounting to ascertain what
the net profits have been and whether a gain or loss
kas been sustained by the estate. The rule as to
the conducting of an unauthorized business is stated
to be that the beneficiaries have the option to
charge the executor either with the. value of the
estate and interest or with the amount of the net
profits realized from thé business, and the benefi-
ciaries have the right to an account of the profits
for the purpose of determining this option. It is
therein further held that compensation for an
executor’s services running an unauthorized busi-
ness may be made as part of the expenses of carry-
ing on the business, provided he can show that there
has been no loss but rather a benefit to the estate
from such business, the compensation allowed to be
deducted from the profits for which he is to ac-
count. The case further explaining that whité it
seems that an executor running a business without
authority might thereby be allowed more than an
executor who is running it with authority, yet he
incurs greater liability by reason of the fact that
when he runs an unauthorized business he must
absolutely guarantee the estate from liability, and
in addition in order to earn compensation, must
show that there was a benefit to the estate by reason
of the running of the business.

From these provisions it is plain that in con-
ducting the business the executor had no right,
first, to make an agreement for compensation which
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will be binding upon the estate, and, second, that
she had no right to make any agreement disbursing
the profits in any way except under order of the
Court, and,, third, that she had no right to make an
agreement for compensation for attending to her
duties as supervisor of the business, in advance of
the allowance thereof by the Court. But whatever
may be said about the conditions under which the
business was operated before the death of the exec-
utrix of Peter M. Mullin’s will, the Complainant
in taking upon himself the burden of continuing
the business as administrator with the will annexed,
was bound by all the rules stated in the preceding
cases and could in nowise claim any benefit from
the contract made, as alleged, with the executrix
in her lifetime. Therefore, before being entitled to
any compnsation for running the business, he must
account in order to show whether the estate has
received any benefit from the continuance of the
business, and if it has received such benefit, what,
under the circumstances, should be his compensa-
tion.

Any agreement made with the former executrix,
of course, could not bind any of the infants because
of their non-age, nor any of the adult parties in in-
terest on account of the fact that they were not
aware of it. Further, it must not be lost sight of that
Joseph J. Mullin renounced his right as Executor
when William F. jMullin was appointed as admin-
istrator with the will annexed, upon an express
understanding with him that he would run the
business for the benefit of the estate and keep and
maintain a home for the children (p. 96 and 97),
and no arrangement whatever was made whereby
the administrator should be exempt from account-
ing for his transactions as in ordinary cases.

i0

20

30

40



1C

20

30

40

28

It must be remembered, moreover, that the Exec-
utor in this case did not support and maintain the
family from the business. He admits that as early
as Eighteen hundred ninety six and really back as
far as the time his father died in Eighteen hundred
ninety-one each one of the family was entitled to
a share in the estate, amounting to $3,750.00. This
sum, if invested at 5%, would bring an income of
$187.50 a year. It is undenied that the Complain-
ant either used this money in the business or eol-
lected the interest thereon when invested and ap-
plied the proceeds to general purposes. Spending
as he says he did, $500.00 a year for each of the
children, he must have included therein the income
from their shares in the estate of Peter M. Mullin,
and therefore should be charged with the amount
of the income as against any expenditure which he
claims to have made.

Moreover, the business has been conducted in
property belonging to the estate, which was worth
at least $50.00 per month, and no rental has been
paid therefor, nor has rent been paid for the house
of the estate occupied by the Complainant. These
items also should be charged against him upon any
estimate of the amounts spent by him in maintain-
ing the children as he claims.

A A uners™0O" that the administrator was
running the business under the authority of the

will, he would be entitled to no compensation there-
for, beyond the statutory commissions computed
on the net increase of the estate therefrom. (See
Giiligan V. Daly, 80 Atl. Rep. 994.)

Releases were given to Annie E. Mullin, executrix,
by William E. Mullin, Joseph L. Mullin and Grace



Coburn, and to William F. Mullin, administrator,
by Janies S. Mullin and Isabella Mulvihill. On an
accounting of the busines, it is insisted that these
releases were not intended to cut off any rights the
releasors had therein, and that although the re-
leases appear to be absolute on their face, they
should not be taken as cutting off the releasors from
their interest in the business of the estate of Peter
M. Mullin, now accounted for by the administrator
with the will annexed.

The consideration of each release was stated to be
Thirty-seven  Hundred and Fifty Dollars
(13750.00), and this amount was arrived at by
taking all the personal property available at the
time of Peter Mullin’s death, together with such
earnings from the business as accrued up to the
year 1896, when the settlement was first reached,
and excluding the value of the Lafayette Street
homestead, which together produced about Thirty
Thousand Dollars ($30,000.00), and this divided up
in eight parts, made a share of Thirty-seven Hun-
dred and Fifty Dollars each.

The only testimony on the subject of what went
to make up the estimate was given by William F.
Mullin, the administrator, who testified that he him-
self made the estimate and knew exactly wliat it
contained”®

See testimony of William F. Mullin, before Vice-
Chancellor Stevens, June 7, 1912, at pages 18-19.

Q Was that the time when they made this
inventory of the value of the business, etc.?

A Yes, Sir.

Q. And at that time it was figured thirty odd
thousand dollars?
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A.  Something like that, yes.

Q. That was outside the value of the busi-
ness?

A. Didn’t consider the value of the business
at that time at all.

But you said, | think, that it considered
the value of the real estate?

A Yes.

Q (By the Court). Did you put it in the in-
ventory - you say you took an inventory, did you
assi%n any value to the business in that inven-
tory’

A. No.

Q. (By the Court). The inventory is not in
existence?

A No.

Q. That was a verbal arrangement between
you?

The Court: Well, the inventory itself must
have been in writing.

Mr. Lum: No inventory was ever filed.
The Court: No, but there were figures.
A. | substituted figures, yes.

The Court: And those figures of course were
on Paper.

Mr. Lum: Undoubtedly, but we haven't the
paper now.

The Court: As | understand the witness
they did not figure in the sum total the value
of this business.

Mr. Lum: No, did not.
A No.
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Q. As a result of that you figured that ea«h
child was entitled to thirty-seven hundred and
fifty dollars?

A. In that appraisement, at.that time the
money of my father's death until that time was
in that adjustment.

A.  (By the Court) : Saved out of the busi-
ness?

It further appeared that in three of the refeases
their interest in the homestead had been excepted,
while the remainder of the releases did not make
such exception, and Wiliam F. Mullin stated in
regard to that, under cross-examination, pages 21
to 26, on June 7, 1012:

Q. Now, if it were true that you included the
value of the real estate in that estimate, why did
you in signing the release of your interest ex-
elude the real estate?

A. 1didn t remember that that was there until
we noticed it in a later release, and | don’t re-
member just now whether Mr. Fred Lum was
alive at that tihie or not, but it wasn’t put in the
otner releases for the reason that it had to be
part ,of that estimate.

14.  Why did you set forth in your bill of com-
plaint that it was later discovered that the estate
would not be sufficient to make three thousand
seven hundred and fifty dollars, without includ-
ing the real estate?

A.  The fact that that condition existed pos-
sibly is the reason.

Q. You said you later discovered it, it was
later discovered?

A Yes.

Q. It was not discovered until after you had
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released, reserving the real estate, and your
brother Joseph had released reserving his inter-
est in the real estate, and your sister Grace had
released reserving her interest in the real estate,
it was not discovered until after your mother
died, was it?

A. | don’t believe it was; | never claimed my
interest in the estate because | never expected to
get it, and understood | had released my right to
that portion of the estate.

Q. The matter was fresh in your mind at that
time, and if the real estate were included in your
release or in your estimate, why should you not
have released the real estate, t00?

A. | certainly should have and intended that
I should, expected that I did.

Q. And yet Mr. hum drew the releases, didn’t
he?

A, Yes.

Q@ He was present when the estimate was
made?

A.  Oh, yes.

Q. You may be wrong about saying that the
value of the real estate was included in that, may
you not?

A. | am positively not, because there was
nobody else but myself submitted the list of the
holdings of the estate; from time to time we had
invested those moneys, some of them on the ad-
vice of my uncle Mike, we bought water bonds
on his advice with some of the proceeds from my
father’s death, and those and other things which 1
mentioned were enumerated in the list supplied
by me; | was taking.care of those things; my
mother didnt know wliat they were, she hadnt
them in charge, she knew because | reported to
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her, but |1 was acting for her and | took charge
of those things, and | submitted the list, and |
remember distinctly that part of the appraise-
ment was the valuation of the Lafayette Street
house.

Q. Can you tell me in what year it was that
you and Mr. Lurn and your uncle, Michael Mul-
iin, and your mother met and figured up the
value of the estate?

A. At the time that we appraised it, shortly
before the first releases were signed there, in
May of 1896, if | am correct, or 1906, 1896.

Whatever might be said about the inclusion of
the homestead in the estimate upon which the
shares and releases were based, there can be no
question that the business and its income were not
so included, and that there was no intention to
include the question of the business in any such
release.

The wording of the releases is all alike, as fol-
lows:

“Do hereby' acknowledge the receipt from
Annie E. Mullin, sole acting executrix of the
last will and testament of Peter M. Mullin,
late of the said City, deceased (William F.
Mullin, administrator, with the will annexed of
Peter M. Mullin, &) of the sum of Three
Thousand Seven Hundred and Fifty Dollars
($3,750) in full discharge and satisfaction of
all my right, share and interest of every name
and nature in the estate of said Peter M Mul-
lin, deceased; and in consideration thereof, |
have released and discharged, and do by these
presents release and forever discharge, the said
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Annie E. Mullin, sole acting executrix as afore-
said, and also the estate of said Peter M. Mul-
lin, deceased, of and from any and all further
or other accounting or reckoning in respect
to my interest in said estate, and of and from
any and all distributive share, debts, dues,
claims and demands, which | ever had, now
have, or hereafter can, shall or may have

10 against said estate by reason of anything ex-
isting at the date hereof (excepting only my
share or interest in the house and premises sit-
uate and known as No. 91 Lafayette Street, in
said City.”

The clause in brackets is only in the first three
releases. The release of Janies and Isabella Mullin
have no such reservation.

20 A release, though general in its terms, will
be limited to those things contemplated by the
parties at the time it was made, and will not
be construed to include particular things then
unknown and uncontemplated.- The circum-
stances surrounding the parties at the time the
release was made, should be kept in view as
well as the purpose for which it was executed.”

30 20 Am. & Eng. Enc. of Law, First Edition,
p. 745.

A ielease operates upon matters and things
mentioned in it which existed at the time of
its execution and delivery, and will not be
construed out of its general terms to defeat a
cause of action arising afterward.” ib.

The case of Church of Holy Com’n vs. Paterson,
40 <tc.,R. R. Go, 68 X J. Law, 399, and the same case
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in 66 N. J. Law, page 218, lays down the doctrine
that a receipt purporting to be “in full settlement
and discharge of all damages done by the Railroad
Co. against our church,” is not a bar to an action
for damages to be sustained thereafter. And the
Court in arriving at this conclusion considers the
language of the receipt itself and also the negotia-
tions that preceded the giving of it,

See case, 66 N. J. Law, at p. 233. To the same
effect is the same case, 68 N. J. Law, p. 399 at 403
and 4 (both in the Court of Errors and Appeals).

The cases in New Jersey on the construction of
releases are extremely limited. The only one be-
sides that | have been able to find bearing on this
question is Cooper vs. Cooper, 1 Stockton, p. 566.

In that case a bill was filed against a guardian
by his ward, for an accounting. The guardian an-
swered by setting up a partition agreement and the
exchange of mutual releases. The Court held that
the release to the defendant as guardian did not
cover the claim in question in the following lan
guage, at page 569:

“The release does not embrace technically,
nor in its spirit, the claim in question. There
is nothing in the pleadings or proofs to show
that it was the intention of the parties to the
release that it should embrace any other claims
in any other right, than the legal technical
construction that the instrument warrants.
There is no allegation in the answer that it was
the understanding or intention of the parties
or of the defendant himself that the release
should embrace this claim. The release is set
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up as a legaldefense, and the defendant claims
no benefit from it, except What upon, the face
of it the strict rule of law will give him.”

I think, however, it is plainly apparent from
these cases that the intention of the parties who
make a release is to be ascertained in determining
what the release is intended to include.

Cases from other states and from the United

10 States Courts hold that the intention of the parties

will govern in all cases, and that a release will not

operate on demands subsequently accruing, or

which were not contemplated by the parties in
making the release.

“A demand which exists at the time a release
is given is barred; if it did not, but originated
then or subsequently, it is not,”

Drake vs. Stocks, 45 Conn. 96 at 99.

“It was the claims for these injuries and
these only that this release discharged the
company from., The injury now complained
of was then unknown to both parties, and their
settlement was without reference to it. A dis-
regard of the rule would work manifest injus-
tice and impose upon the defendant in error a

vQ release he did not intend to make.”

Union <€ Pacific Railway vs. Artist, 60 Fed-
eral Eep. 365 at 367. (U. S. District Court of
Appeals.)

The case of Van Slyke vs. Van Siyke (Court of
Err. & App.) 80 Law, 382, was a suit against an

40
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executrix of the maker of a note to recover the
amount due thereon from funds in her hands re-
maining after the settlement of the estate. A gen-
eral release was pleaded, which contained a clause
relieving the executors “from rendering any ac
counting for any moneys or property heretofore
received by them as such executors, now in hand,
or to be received under the agreement of Nov. 27,
1905, hereinbefore referred to especially relinquish-
ing my life interest therein as by the terms of the
will, &c.”

The Court said at p. 386:

“The only possible ground on which a direc-
tion of a verdict for the defendant could be
rested, in view of the evidence, is that the re-
lease operated as a bar to any claim on the
note. AW think this was erroneous. The re-
lease does not mention the note, either ex-
pressly or by implication, and consequently
the only theory on which it can be deemed to
affect it is that the general words of release
are broad enough to cover it, and are not lim-
ited or qualified by other language of the in-
strument, so as to be deprived of their full,
natural force.”

The case goes on further to say:

“In construing a release as in the case of
any, other writing, all parts of it are to be
taken together.”

Citing 34 Cyc. 1076.

And then goes on to approve the rule, stated by
Chief Justice Shaw in Rich vs. Lord 18 Pick. 325:
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“It is a general rule in construing releases
* * * that general words, although the most
broad and comprehensive, are to be limited to
particular demands where it manifestly ap-
pears by the consideration, by the recital, by
the nature and circumstances of the several
demands to one or more of which it is proposed
to apply the release that it was so intended to
be limited by the parties. And for the purpose
of ascertaining that intent every part of the
instrument is to be considered; as where gen-
eral words of release are immediately connect
ed with the proviso restraining their opera-
tion.”

The Court then proceeded «to examine the agree-
ment referred to in the release, and then continued
as follows:

“In the light of the compromise agreement,
and especially of the clause just quoted, and
of the preamble to the release, the conclusion is
inevitable that the release must be regarded
as restricted to claims of Evert Van Slyke in-
tended to be disposed of by the agreement, of
which claims the note sued on was not one.”

This case is authority for the proposition that a
release, though general in its terms, may be re-
stricted in its effect if that appears to have been
the intention of the parties; and while the intention
of the parties in this instance is gathered from the
written documents (the release and agreement),
yet there seems to be no good reason where the
intent of the parties, as in the release to the
Mullin executors, to exempt certain property from
the effect of the release is plain that this intent
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should not prevail, even though it is gathered from
undoubted testimony outside the paper writing.

This case cites with approval the doctrine stated
in Lyman vs. Clark, 9 Mass. 235, in which a general
release given to an executor in consideration of
payment of certain particular moneys, part of the
estate, was held not a bar to a suit for a legacy to
which the party in interest was entitled, notwith-
standing such payment.

In the case of Lyman vs. Clark, 9 Mass. 234, an
action was against the executor for a legacy of
Fifty Pounds, left in a will, and he set up a general
release, which recited that each one of the releasors

“have this day received of Eleazor Clark, Ex-
ecutor of the last will and testament of Caleb
Clark, deceased, $25.00, each of us as our pro-
portion to the estate that was left the said
Hannah ( lark, Jr., deceased, by the said Caleb
Clark, Esquire* deceased, in his last will and
testament, and we do, each one for ourselves,
our executors, administrators and assigns,
hereby acquit and discharge the said Eleazor
Clark, from all demands, we have or may have
on him by virtue of said Caleb’s last will. In
testimony whereof, &c.”

The Court said:

“The words used in this release ought not
to be extended beyond the consideration. Oth-
erwise we should make a release for the parties
which they never intended or contemplated.
* * * qijie piain meaning of this is, that
$25.00 had been paid to each one of the releas-
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ors. * * * This was obviously the cause
and occasion of making the release, and it can-
not be understood as intimated to have any
other operation than to discharge the executor
from that particular demand. * * * The
claimants are entitled to recover thé legacy
bequeathed to the wife.”

In the case of Butcher vs. Butcher, 1 Bosanquet
& Puller (N. R.), 113, cited in Lyman vs. Clark,
a general release, given to the obligor in a bond of
indemnity, after the bond had been given to secure
a debt of Two Thousand Pounds, which release
cited various other loans to the obligor and con-
tinued :

“And of and from all and every other sum or
sums of money, claims and demands thereby
secured, or intended so to be, and all other
sum or sums of money, claims and demands,
whatsoever * * * and aigo an bills, etc.,
debts, counts and reckonings, etc., against the
said defendant, which the said E. B. then had,
or might any time thereafter have, on account
of the said several sums of money having been
so advanced and lent, and the said bonds and
receipts having been respectively given, or on
account of any other sum or sums of money
lent or advanced by her to said defendant, or
for or on account of any other matter, cause
or thing, whatsoever, from the beginning of the
world to the day of the date of these presents.”

was held by the Court not to extend to the indem-
nity bond in question previously given, notwith-
standing the generality of the releasing clause.

It is true that the instruments in those cases
contained particular references as well as a gen-
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eral clause, and that they were construed as re-
stricted to the particular reference set out in the
release; it is likewise true that in the Mullin re-
leases in question, there are no particular refer-
ences, but merely the statement of having received
a certain sum of money, as the share in the estate of
Peter Mullin in full discharge and satisfaction of
all the releasor’s right, share and interest of every
name and nature in the estate of said Peter M
Mullin, deceased, and then follows the general re-
lease clause to the executrix (and administrator)
and to the estate, of every claim and demand, dis-
tributive share, etc., which the releasors “ever had,
now have, or hereafter can, shall or may have
against said estate, by reason of anything existing
at the date hereof

But all the cases hold, and particularly the case
of Lyman vs. Clark, that no construction should be
placed upon an instrument which would make a
release for the parties different from what they
had contemplated or intended, and if we are guided
by the evidence that appears in the case, it must be
plain that it was not the intention of any one of
the releasors to in any way affect the business car-
ried on by the estate, and even' though it may be
necessary to resort to parol evidence to make clear
the intention of the parties in that regard.

But it seems to be perfectly clear that the re-
leases were restricted to any right or interest which
existed at the date of the releases. At the time of
the first releases the executrix was still living, and
the business was run for the benefit of the widow
and the children, first under a special agreement,
by which, after providing such support, the profits
were divided up, three-sixths to William F. Mullin,
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two-sixths to Joseph L. Mullin, and one-sixth to
the estate oi Peter M. Mullin; there was none who
could say in advance of an accounting and settle-
ment, whether the business would he an asset or
liability of the estate. How, therefore, in advance
of a settlement and accounting of the business, ¢
a general release be held to apply to such business,
any proceeds from which were not in existence,
upon which the release could act at the tune of rto

10 execution? The heirs derived an interest m the
business only in case there were a tangible resn t
from the operation thereof, and until that result
appeared a release, general in its terms and wi m
out mentioning the business, cannot be held
apply to it, as a release will be limited to those
matters and things in existence at the time .
leasing and not those subsequently brought into
being.

20 ; . : .

If however, it be said that this is a general re-
leas; and must be held to include the entire interes
of the releasor in the estate of Peter Mullin wife
the share in the business because the mten ion
restrict the release cannot be shown by parol, t .
it is a case where both parties to the release were
mistaken, and a general release given
one restrictive in character was intended and theie-
fore the instrument, upon the presentation of
evidence in Court, could be reformed to carry out
the intentions of the parties, and in such an issue
evidence of the preliminary negotiations of the
parties would be competent.

See Her v. NewMch. Co., N. Y. Ct. of
App., October 4, 1892, 32 X. E. Rep. 1104, in which

case a reléase, general in its terms, was held to, cut
40 off a claim of the parties not mentioned theiem,

30
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although their intention was that such claim should
not he included. The Court said:

“It does not follow that this release is con-
clusive or unavoidable. * * * If the plain-
tiff can show that by mutual mistake of the
parties, or by what is its equivalent, a mistake
on his part and fraud on the part of his adver-
sary, the present cause of action is embraced
in the release contrary to the intention of the
parties or contrary to his intention, in case
fraud is proven, he is entitled to an instruc-
tion to the jury to the effect that the release;
does not bar his right to recover. * * *
Generally speaking, whatever proofs would be
regarded as sufficient to enable the plaintiff
to maintain an action for the reformation of
the release, so as to except from its provisions
the demand in suit, would be available to him
in this action by way of avoidance of its terms,
and upon such an issue evidence of preliminary
negotiations of the parties is important.

See also Weils v. Yates, 44 N. Y. (App.) 525.

Mabher v. Hibernia Ins. Co., 67 N. Y. (App.)
22, Sickles, 283 at 291, 292.

The proof is clear and convincing that the value
cf the interest in the business was not considered
in estimating the amount of the share of each child
in the estate, and that, therefore, a release would
be without consideration if it cut off the interest of
the child in the business, and further that the pai-
ties in giving and receiving a general release under
the circumstances, were under a mistake as to the
effect thereof, and the instrument should be re-
formed to comply with the intentions of the parties.
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See Green v. iitone (Er. & App.) 9 Dick, 54
Eqg. 387.

Tlie Court remarked in deciding the case in Con-
clusions, filed Oct, 4, 1912: “Mr. Mullin says that
in the four years between his father’s death and the
partial distribution of the assets he figured out that
the family accumulated $7500, after paying all
household expenses. The shows a very prosper-
ous state of things. It demonstrates that in 1896

.the business was valuable. It has been growing

ever since. In this situation is it likely that the
family would have understandingly relinquished
all interest in its good will?”

If, however, it be the fact that this general re-
lease must operate as a complete bar against the
releasors, to share in the business accounting, yet
the administrator must account for the full amount
of the business proceeds, and the remaining chil-
dren, who have not released their share, will par-
ticipate in the full accounting to the exclusion of
the others, who have released.

The case particularly in point, supporting this
contention, is Crum v. ORear, decided in the
Supreme Ct. of Illinois, March 31, 1890, 24 N. E.
Rep. 956, in which case it is held that where a man
made a contract with his wife (as permitted by the
11 law) for a sufficient consideration by which he
released and relinquished all the interests which
he would be entitled to claim in the real and per-
sonal estate of his wife, in case he should survive
her, and his wife having predeceased him, a con-
troversy arose between the complainant, the sur-
viving husband, who, but for said contract, would
have been one of the heirs of the intestate, and her
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next of kin, who, if there had been no surviving
husband, would have been her sole heirs. The Court
said at page 961:

“The point made seems to be that whether
the contract is to be regarded as having been
made with the intestate herself for her own
benefit, or with and for the benefit of her heirs,
it must be deemed to inure as completely to the
benefit of the complainant as of the other heirs
at law. It is claimed that, if the contract
vested property rights in the intestate herself,
those rights passed by descent to the complain-
ant in the portion in which he was entitled by
law to inherit her estate, and that, if it is to be
enforced as a contract running to her heirs
generally, he, as one of the heirs, is entitled
to its benefits. To this view we are unable to
yield our assent. Such interpretation of the
contract would render it simply nugatory. A
relinquishment of an heir to his ancestor of
tlie former’s expected inheritance is, in its
nature, a relinquishment in favor of the other
heirs, whether they are mentioned in the in-
strument by which the relinquishment is made
or not; and after the death of the ancestor,
such relinquishment will be enforced in their
favor. Thus, in Bishop v. Davenport, 58 111
105, two of several children and heirs expect-
ant executed to their father instruments
acknowledging the receipt from him of certain
sums of money in full of their shares of his
estate, and two others executed receipts for
similar sums of money, in which they expressly
released all claim to any share of his estate.
In none of these instruments was any refer-
ence made to the other heirs, nor did they
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purport to be made for the benefit of the other
heirs. It was held that said moneys were not
received by way of advancement, but that said
instruments would be enforced as releases by
heirs of their expectancies; and on bill by
the other heirs for partition, it was held that
they were entitled to the entire estate, to the
exclusion of those who had executed the re-
leases. So in Kershaw v. Kershaw, 102 111,
307, a father conveyed to one of his sons a tract
of land, and inserted in the deed a clause recit-
ing that said conveyance was made to his son,
and accepted by him, as his full and entire
share of his father’s estate; and, although the
other heirs were not mentioned in the deed, it
was held, in proceedings for partition of the
estate, after the death of their father, to oper-
ate in favor of the other heirs, so as to vest in
them the entire estate, to the exclusion of the
one who, by accepting the deed, released his
expectancy in the said estate.

The true view would seem to be that a re-
lease by an heir of his expectancy operates not
as a transfer or conveyance to either the an-
cestor or the other heirs of the estate, which
would descend to him upon the death of the
ancestor, but rather as an extinguishment of
his right to take any estate by descent. It
obliterates the right to inherit to an extent
substantially equivalent to its obliteration by
the death of an heir expectant without issue
before the death of the ancestor. The other
heirs are thereby placed in the same condition
in which they would have been if such right
had never existed; and they therefore Inherit
the entire estate, not upon the theory of an
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assignment to them of the estate in expectancy
of the heir executing the release, but upon the
theory of an extinguishment or obliteration of
that estate.”

The question of the releases, therefore, as af-
fecting the obligation of the administrator to ac-
count in full would seem to be of no particular
consequence.

A further case on question of releases is Tatman
v.Phila.dC. R. R. Co., Del. Chancery, 1913, 85 At.
Rep., 716, wherein it was held:

“Where the release given states the particu:
lar injuries compensated for, and there were
other injuries unknown to both parties to the
release, there is such a mistake of fact as wm

invalidate the release and equity will give re-

lief against the use of the release to bar the
claim for damages for the injury unknown
at the time of the release. This principle
would apply even if there were in addition
general language following the description of
specific injuries, for the general language
would be held to refer to the specific injuries.”

It is respectfully submitted that the releases
given in this case were not effectual to bar the right
of the releasors to share in the accounting of the
business proceeds.
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But whatever may be the effect of the agreement
alleged to have been made for compensation during
the lifetime of the executrix, it is plain that it did
not extend beyond her life, but that, on the con-
trary, the complainant when he qualified as admin-
istrator with the will annexed took upon himself
the entire burden as a trustee, and as such is liable
to account for the business done during the stime
from the date of such administering, and that is all
that these defendants are claiming, because they
are not seeking any account for the period during
their*mother’s life, or any return of excessive com-
pensation paid to complainant by his mother as
testified to by him during that period.

It is contended that lie should not be required
to account, because:

1. The alleged agreement for compensation con-
stituted a sale of the business to him; or,

2. If it did not constitute a sale, yet he is en-
titled to all the profits either because of the agree-
ment, or because all the profits are due to his skill
and efforts in carrying oh the business.

Stevens, Y. C, thus disposes of the first conten-
tion at p. 134 of the case, line 8-18;

“As complainant states the agreement in his
bill, he was only to have the profits remaining
after the support of his mother and the infant
children. Counsel argues that the agreement
made with the widow was really a sale. The
argument is untenable, first, because no dis-
position was made of the corpus; second, be-
cause the agreement as William states it, was
such as the executrix could not lawfully have



made; for net earnings and corpus were to go,
under the will, to all the children—not merely
to those who were under twenty-one.”

I think this so clearly and correctly lays down
the law of the case on this point that it needs no
further argument; and, indeed, the complainant in
effect concedes the correctness of this legal finding
by arguing that although the act of the executrix
may have been illegal if actually done as alleged,
met William nevertheless got a good title to the
business as an innocent purchaser.

As to the second point: William F. Mullin con-
tinued the business after his appointment as ad-
ministrator with the will annexed right up to the
time of the sale thereof under order of the Court in
January, 1913, under the name “Estate of Peter M
Mullin.”  The business had been in operation in
the same place since 1870, by his father, Peter M
Mullin, up to the time of his death in November,
1891, and by the executrix up to the time of her
death in August, 1900, or about thirty years before
William qualified. The business had been success-
ful during Peter Mullin’s time, and, it is claimed,
still more successful during the time of the execu-
trix up to 1900 when she died. It is idle to assume
that a business carried on with success at a certain
place during thirty years had no good will; and
that its value as an asset of the estate is measured
by the few caskets carried in stock, the candlesticks,
embalming board, rug and other funeral parapher-
nalia, together with the horse and wagon used, for
the purpose of the business. An undertaking busi-
ness above all others is dependent upon good will,
because families having cast upon them the solemn
duty of laying away their dead almost invariably
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turn to the undertaker whom they know and re-
spect, and more especially if he has previously per-
formed like services in their family or close ac-
quaintanceship. A reference to the printed case
will show that Peter M. Mullin was a man to com-
mand such respect and regard as would induce
persons to retain him for burials and that his
connection, political, religious and social, gave him
an advantage in business of this character far be-
yond the average; and his success shows that he
made good use of liis opportunities (pp. 154-163).

His accidental death, moreover, and the fact that
he left a large family of dependent children were
likely to and did turn persons to deal with his
estate more constantly than ever, which is shown
by an increase in business after his death.

William P. Mullin was a boy of seventeen or
eighteen years. Up to that time he had not had
entire charge of arrangements for funerals except
in rare instances when his father was away (p. 65;.
We can readily understand that while a boy of
seventeen might be very capable, the general public
would not feel so sure of him until he had acquired
more mature years; and in this case it appears
that his uncle, Joseph J. Mullin, took his father’s
place singing in St. James’s choir in order to keep
up that end of the business, and constantly advised
with his mother and kept his cautionary eyes on
affairs (pp. 92-100).

The Vice-Chancellor at p. 133, line 35, decides
that there was a valuable good will to be considered
in the following words:

“Mr. Mullin says that in the four years be-
tween his father’s death and the partial dis-



51

tribution of the assets, he figured out that the
family accumulated $7500, after paying all
household expenses. This shows a very pros-
perous state of.things. It demonstrates that
in 1896 the business was valuable. It has been
growing ever since. In this situation, is it
likely that the family would have understand-
ing~7relinquished all interest in its good will?*

In Wiliitt v. Blemford>1 Hare, 253; 66 Eng. Rep.
Reprint, p. 1027, good will is defined to be “Con-
nections leading ‘to renewals of contracts with old
customers.”” And it further said in that case,
where the whole or the substantial part of the trade
consists in this good will, it is the identical source
of profit which operates both before and after dis-
solution, and in such a case “It would be difficult
to suggest a principle upon which the estate of the
deceased partner should be refused the same pro-
portion of the profits which he enjoyed in Ids life-
time.”

It is further said in the case:

“If, on the other hand, the skill of an indi-
vidual without capital had been exercised as
a partner in a concern until it had created a
connection and good will, and upon his death
his surviving partner, instead of giving to the
estate of the deceased the benefit of the good
will by a sale of the concern, should think
proper to carry on the business for his own
benefit until the connection and good will were
lost, it would not be difficult to justify a decree
which in such a case should declare the estate
of the deceased entitled to share any profits
made after his death.”
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| do not believe, however, that this case or the
other cases cited in it constitute authority for the
statement in Gilligan v. Daly that the profits with
which the administrator is chargeable should in-
clude only such as result from the employment of
testator s estate as capital, and due allowance
should be made for other elements creating the
profits, such as the business skill and credit of the
executor or administrator in carrying it on, be
cause these were cases of partnerships where the
surviving partner carried on the business, and had
a right by contract to take to himself any profit
naturally accruing on his share. But where an
executor or administrator merely continues a busi-
ness without having put any of his own capital
therein, he will, if that is most for the benefit of
the estate, be held to be continuing the business
upon its former footing; that is entirely for the
benefit of the parties interested in the estate, who
must receive all the profits accruing therefrom,
subject only to the allowance of such commissions
as he is entitled to; and he cannot be allowed to
pay himself in advance of the allowance thereof by
the Court.

The case of Beard v. Beard, N. Y. Court App.,
140 N. Y., 260-264; 31 N. E. Rep., 488, cited by Y. C.
Emery in Gilligaw v. Daly, is very like the one at
bar. The executors had conducted the business
under the terms of the will, and had receipts in
gross 1600,000.00 and net receipts $300,000.00. They
had deducted and retained their commissions
amounting to $28,000.00 upon the theory that they
were entitled to be paid for the gross income. The
Court, however, held that they were entitled only
to their statutory commissions on the net income,
or the amount by which the estate had been in-
creased :
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“In the case of such business, the commis-
sions are to be computed on the net income
only which came to the corpus of the estate
as an increase thereof. If this rule does not
in all cases give adequate compensation to the
trustees, no great injustice can flow from its
operation, as trustees are not obliged to act
and thus execute a trust which would be un-
profitable or burdensome to them; and that
the -rule will operate beneficially in most cases
and subserve the best public policy cannot be
doubted.”

If a man runs a business for the benefit of an
estate as administrator, it is no special credit to
him that he use his best efforts in making a success
of it. Certainly he cannot claim legally that by
reason of his success, he should be given all the
profit which his efforts have realized, any more
than any ordinary employee in general lines of
business could make such claim. It would be a
rule likely to cause great opportunity for fraud
which would allow an executor to use the capital
of his testator in business, saving the estate harm-
less only from loss, and giving him all the profits
arising by reason of a successful continuance of-
the trade which had been profitable before he as-
siuixed charge.

In a well considered case by the Essex Orphans’
Court in re Wilt of Hugh Mulim, 35 N. J. L. J.,
13-10. Martin, J., decides that no salary outside of
commissions should be allowed executors who con-
tinued business of testator, saying:

“No authority is presented which even at-
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difference between a case in which the business
is carried on by consent of the parties inter-
ested and where the businesses carried on by
the executors without such consent. It may
be the fact that the executors are morally en-
titled to compensation in excess of that al-
lowed by Sec. 129 (Orphans’ Ct. Act) for the
services rendered by them for the benefit of the
persons interested in carrying on the business;
this court, however, cannot allow the executors

e commissions on income other than net income
from the business which represents the net in-
crease of the estate.”

The Executor was allowed 4% and the executrix
1% of the increase.

| trust that the court in reading the brief of coun-
sel.for eomplainant-appellant will give no weight to
such expressions used therein as “those greedy
claimants”; “shifty Joe”; “ingrates” and the like,
for which there is no basis whatever in the evidence,
but the use of which shows what difficulties we have
encountered with complainant and his counsel in
carrying this case through the courts.

The gross income for 11 years was admitted after
ah exhaustive examination of complainant’s books
to be $277,345.77. The cost of articles sold, of
which complainant had kept no record, was esti-
mated by him to be $184,403.24, leaving a gross
profit for 11 years of $92,943.53, or a yearly gross
profit of $8,449.32. Against this there was a claim
of annual expenditures for operating the business
of $5,600.00.

The defendants disputed the amount of gross
profit and also the annual business expense; and
after taking a large amount of testimony, it was
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found that upon a comparison of the evidence of
William given in court as to the percentage of profit
on sales, it differed largely from the estimated
profits in the account, being much in ex-
cess thereof, and that it was in fact nearer to the
amount estimated by J. Constam Audit Co., the
accountant for the defendants, namely, $119,310.73
(p. 410). The defendants were fortunate in finding
some bills for funeral supplies, caskets, &c., on
the estate premises after the sale, and were able to
identify those bills with certain accounts on the
books for funeral charges to patrons; in this way
showing that the profit on caskets instead of being
125% as testified to by the administrator, was in
some cases actually as high as 300% ; and after the
production and identification of these, the com-
plainant was glad enough to admit an additional
gross profit of $13,477.59, making in all $106,420,12,
with which the defendants contented themselves, as
it saved the necessity of going over a great number
of exhibits. And that is the sum and substance of
the agreement and admission which counsel makes
so much of in his brief.

jSfow the Master refused to allow the administra-
tor hist-claims for expenditures, wages of two men
at $17.00 a week, but did allow $25.00 a week on the
claim; also refused allowance for Program and
ticket donations, $500 a year ; drinks, cigars, din-
ners, $1,560.00; but did allow the expense of wagon
and horse 150 funerals a year at $4.00, $600.00,
although it was shown conclusively by the testi-
mony of William himself that he had never includ-
ed such a charge in his livery bills against the busi-
ness during the whole time of his management, as
shown by Ex. D-20 and D-38, p. 407, and had never
paid same to any one. Through an oversight the
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following testimony was omitted from the printed
case, when counsel eliminated considerable by
agreement in order to cut down the bulk:

WILLIAM F. MULLIN Cross-examination, p.
289-90, May 9, 1913:

Q. | show you a bill from William F. Mullin
to William F. Mullin, evidently a livery stable
bill, dated 3/1/08, totaling $635:90; that was a
bill which you will notice was to the Estate for
undertaker’s expenses for that month, wasn’t it?

A. Rendered to the business of William F.
Mullin, not rendered to the estate.

Q Wasn’t that the undertaker’s bill?

A. That is the undertaker’s bill, that is the
livery bill, against the business at what was 228
Lafayette Street.

Q. Against the undertaking business?

A. Against the business of William F. Mul-
lin in March, 1908, or January. -

Q When you say William F. Mailin'you
mean the undertaking business?

A, Yes, sir.

Q. Instead of making it the Estate of Peter

A. Against the business of Williaiii FI Mul-

lin?
A. It was William F. JMullin, as | supposed.
Q. The total of that bill was $635.90?
A Yes.
Q Do you see in there any entry of any

charge for extra wagons?

A.  No, sir.

Q. Did you make any charge for extra wagons
in that bill, for extra attendance at funerals?

A. Not at that time, no, sir.

Q. Did you before'that time?
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A. | don’t recall that | did.

Q. When did you begin to do so?

A.  When | was asked to submit my cost of the
maintenance of the, business.

Q. That was only here since this proceeding
has been begun?

A Yes, sir.

Q. Then you put in this additional charge for
extra horses?

A.  Use of vehicles for business purposes, sup-
plied to this business.

Q. And I think you make it, as shown on page
11 of the report of Du Bois & Company, wagon
and horse, 150 vehicles per year at $4, $600; in,
Exhibit D, on the Du Bois Report, page 11.

A. That is a charge of $2 apiece.

Q. You made that charge in those words?

A Yes.

Q. But nowhere in the bills which you ren-

dered to this business does any such charge appear?

A. It does not in the bill, I don’t suppose; it
does in the rest.

(Bill dated 3/1/08, William F. Mullin to
William F. Mullin, for $630.80, marked Ex-
hibit D-20 for identification), page 297.

See also Bill dated Jan. 2, 1911, Estate of P. M.
Mullin to William F. Mullin (Dr. Fashionable
Livery & Boarding Stable), marked Exhibit B-38
for identification, page 358. Representing Coach
Hire charges for that month, showing no charge for
wagon.

Joseph L. Mullin testified at page 312, 1 35, that
this was a wrong charge, and that there is no cost
to an undertaker from the livery for a horse and
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wagon to attend his burials with. Joseph J. Mullin
testified at p. 321, that in all his forty years’ ex-
perience he had never paid for the use of a horse
and wagon; that the trade which an undertaker
gives to a liveryman is considered sufficient to off-
set the charge for a wagon, which is used to deliver
the box at the cemetery and such errands, and
James Mullin testified at page 363, line 25, that
10 such an expense was never incurred.

It is very plain from this that in the transactions
of the livery stable business with the undertaking
business, William foliowed the usual custom of the
trade and furnished extra wagon without charge
on account of the business which he received, and
only made the charge as an afterthought when he
found he would have to account. Whatever may be
said about it, it is certainly a fact that he never
disbursed any of the estate funds for that purpose,
and he should not be allowed a credit for it in dis-
charging his accoun.. This matter was argued
before the Master anc was not waived by the de-
fendants.

It would seem as though this item of expense
should be disallowed, or be set off against any other
item of expense which the administrator claims to

30 have incurred and was not allowed.

As to the item of Wages for two men at $17.00
per week, it is shown that he retained one man
regularly to whom he paid as he alleged $17.00 per
week, and had an occasional man from his stable
for extra help to whom he would give perhaps fifty
cents or a dollar. See Test, J. L, Mullin, p. 312,

1 26; also W. F. Mullin, p. 211, 1 20. But when it
40 is considered that when Jilines Mullin worked for



William more than two yearjs and he was his only
regular man, he only paid him $15.00 a week for
two months, and after that $16.00 a week (p. 364),
it will be seen that an allowance of $17.00 a week
for two men during the whole time is unwarranted
by the evidence. Besides all that William and
Joseph drew while in business together was fifteen
dollars a week.

10
The Master in allowing $25.00 a week was tieral?

enough.

As to the item Donations, tickets, &c., $500,
Janies Mullin testified at page 363 that the admin-
istrator may have spent $300 a year, but that it was
taking a chance and could not be shown to be neces-
sary. The Master disallowed this item on the
ground that there was no, tangible evidence upon
which to base it, and no necessity shown for it.

But far more astonishing is his claim for allow-
ance for Dinners, cigars, drinks, &c., $1,560.00 a
year, $30.00 a week, refreshment in various places,

p. 213, and more than $10.00 a funeral for the
average of 150 per year as estimated by him. His
own witness, John Mooney, testified that he never
found it necessary either to spend money in enter-
tainment of the “boys” coming from funerals, and 30
did not know that it was customary to do so (p.
267). Joseph J. Mullin said it was all wrong, and
that in his experience he never had such an expense
as drinks and cigars in connection with funerals
(p. 320). While Joseph L. Mullin testified, p. 311,
that some undertakers entertain people, and that
it would cost $30.00 a week if he-did a big enough
business. Janies S. Mullin said at p. 36—that
about $15.00 a week would be reasonable, but he 4Q
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did not believe such large expenditures necessary;
that he had to spend a few dollars once in a while,
but not all the time.

If the court will notice, the administrator claims
the following items for advertising the business:
Three newspapers, $90.00 a year; Programs, tick-
ets, &., $500.00; Drinks, cigars, dinners, &c.,
$1,560.00, making a total of $2,150.00 a year, or
about 40% of the whole estimated business expense
and 23% of the gross annual profit, about $9,600.
There should be convincing evidence indeed for
making such an allowance; and even if it were
shown to have been spent there is such grave doubt
of its necessity, beyond the advertising in three
newspapers, that it should not be allowed.

William F. Mullin himself was a total abstainer,
and as the Master said, he has not shown that he
was under any obligation to make such outlays.
If he wished to make a good fellow of himself, it
was up to him to pay for it and not charge the
business with such expense.

Mr. Mullin thinks he should have received $6,000
a year for his services, and says that he was offered
$5,000 a year to sing in comic operas, p. 219-222; but
he says on cross-examination, p. 223-224, that he
had no assurance that the theatrical people could
make good their offer, while in a business like the
undertaker business, it depended entirely upon
himself to make good. Here vanishes any illusion
that his refusing his singing offers was pure self-
sacrifice; and | think we may leave the subject
where it is so far as it affects the question of salary
which he ought to get for managing the business.
Assuming that the business expense was $5,600.00
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a year and the salary of the manager $5,000.00, it
would amount to $10,600.00, or $1,000.00 more than
the estimated annual gross income, and the compu-
tation would seem to he sufficient answer to any
such demand.

Now another computation: Mr. Mullin claims
that he spent about $2,000.00 a year for the chil-
dren. Adding this to $5,600 a year makes $7,600.00,
to which if we add $5,000, will make $12,600 a year
gross income necessary to meet these expenditures.
Somebody must have fallen short, or the income
must have been very much more than has appeared
so far.

Peter M. Mullin in his lifetime supported his
family well, including William, had apparently
plenty of money for his own uses, and at his death
had a property free and clear to leave to his family
worth five thousand dollars, besides business acces-
sories worth at least $1,000, and enough money in
bank, $1,600, to pay all his business debts, also book
accounts of unascertained value. Besides this dur-
ing his lifetime lie had paid interest on his property
mortgage until it was paid off, a few months before
his death; he had paid premiums on $5,000 insui>
anee in the Mutual Benefit, and $5,000 insurance
in the Benevolent Begion, which must have amount-
ed to a considerable sum. In the lifetime of the
widow the family was supported, costing $4,000 a
year, the business expenses were paid to about the
same amount William testified, as in later years,
William and Joseph had fifteen dollars a week each,
and there was still $2,100 to be divided up at the
breaking of the partnership which had existed less
than a year. During William’s sole management
of the business, with business disbursements of
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. $5,600 a year and a family expense of, as he claims,

$2,000 a year, and without paying any rent, he has
but $2,000 a year left, figuring on the basis of
$9,600 gross annual income, from which, of course,
if he pays himself, there will be nothing as surplus
left for division, as in his mother’s days, or in his
father’s time. So he has not done so well as either
his father or his mother did, although he claims to
have done a much larger business.

Now hoAv has the estate benefited from his man-
agement? lie claims to have earned a gross income
of $9,600.00 a year, and to have paid therefrom,
excluding his own salary and the maintenance of
the family, $5,600.00 a year, so that there was a
net increase to the estate of $4,000 a year, from
which, however, he must be paid his allowance.
Suppose now he should be paid $6,000 a year,
which he thinks he earned, or even $5,000 a year,
which he claims he could have gotten eleswhere?
It needs no great intellect to discover that the estate
would in fact reap no benefit from his services, but
would rather go behind from $1,000 to $2,000 a year.

The Master has allowed him one-half the profits
which he found to be net, which gives him the sum
or $3,316 per year, which, deducted
from the amount that lie claimed as net increase,
$4,000, would leave $684 per year for the support
of the children, instead of the $2,000 a year which
he claimed he spent; and would be paying more
than $3,000 a year to realize a net benefit to the
estate of less than $700 a year.

| believe that the amount allowed by the Master
was entirely too high, and that as upon the state-
ment of William his net income was the difference
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between $9,600 a year and $5,600 a year, or $4,000,
his allowance should not be more than 25% of this,
or $1,000 a year, being about $20.00 a week for his
services, $5.00 more than he was getting as a part-
ner in his mother’s lifetime.

It may be said that besides the salary, he was
getting three-sixths of the profit during that time;
but it must be remembered that he is also entitled
to one-eiglith of the net profit as a child’s share in
case the court’s finding that the releases which he
and the others gave did not extend to their interest
in the business.

Upon this basis, assuming that the gross income
for 11 years is $106,420.12, and the gross business
expense for that time is $61,600.00, the net increase
to the estate will be $44,820.12, from which if we
deduct his allowance, 25%, $11,205.03, will leave
for division in the estate $33,615.09, which is
$3,160.97 less than the Master found to be due the
estate as one half of the net profits. And it goes
very far to show that the Master’s findings were
very close to being reasonable and proper, and
should therefore not be disturbed.

It must be further remembered that Mr. Mullin
acquired a livery business in 1900, from which he
cleared a profit of $70,000, paying therefrom the
entire cost of the stable property and equipment
(p. 282), and to which business he paid such atten-
tion as was necessary (p. 221 and p. 266) and de-
rived profit by renting vehicles to the undertaking
business of the estate (p. 215). Besides this he
made about $60,000 in buying and selling stocks (p.
374), and all the funds used for these purposes
came from the bank account in the National New-
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ark Banking Company, which stood in the name of
the Estate of Peter Mullin (p. 220-221). The Liv-
ery business only was run separately. He said at
page 221: “I ran the livery business conclusively
as mine individually, of course separate from the
other business.” It was further shown that he had
drawn out of the account moneys traceable to him-
self and for his own use, Building Loans, Savings
Bank account, Stock purchases, &c., $28,660.

The cross bill of defendants alleged that William
had used the estate money in his private transac-
tions and had made large profits therefrom, and
prayed that he account therefor (p. 47). The re-
plication of complainant did not deny that he had
used the profits of the business as alleged, but
claimed that they were hrn own (p. 52). It is in-
sisted that these defendants are entitled to any
profits which accrued through such investments.

The Court is referred on the question of salary to
Lillard vs. Oil 0®, 70 N. J. Eq., 197-212.
Gardner vs. Butler, 30 N. J. Eq., 702.

Faugeray vs. Cord, 50 N. J. Eq. 185; on app.
ib. 756-759.

Hayes vs. Pierson, 45 Atl. 1091; 65 N. J. Eq.
355.

Now as to the children’s board. It is in evidence
that they boarded with their sister, Mrs. Coburn,
from the time of their mother’s death, and that she
got $15.00 a month for them until the time of start-
ing this case, which was in May, 1911 (Beginning
of preliminary proceedings to compel an account-

ing), and thereafter no board was paid until the
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court order was made in November, 1911, for the
payment of $5.00 a week (p. 324). The payments
under the court order do not appear in this account-
ing, which goes only up to August, 1911, and there-
fore need not be considered in estimating the total.
They were sent to St. Vincent’s Academy, which
was not an expensive school. Exh. C-2, p. 403,
shows that there was a charge made for five months’
board and tuition for Anna, $75.00, and for Marie
three months’ board and tuition, $45.00, showing
that the charge for board and tuition was only
$15.00 a month each; and that the music was $15.00
a quarter; and that during five months there was
spending money for both of them charged at $15.00.
The total bill for both during the five months,
everything included, was $203.28, allowing a credit
of $7.50 when Anna was away during Christmas
vacation. There was even a charge for shoe-mend-
ing, 50 cents, showing that the girls must have been
mainly supplied with necessities through the
school.

In another bill, Exh. C-2, p. 402, is shown charges
for dress goods and making, $9.75; and waist ma-
terial and blue waist, $2.50, and a black skirt, 98
cents. The total of this bill for both girls for five
months is $199.43.

It is entirely plain from this that the average
expenditure during school times for both girls was
$200 for five months, or $40 a month, $20 a
month each, including spending money and every-
thing. It is also plain that the dresses which they
0t were very inexpensive; indeed, this is posi-
tively shown by a reference to Ex. C-2, p. 405, where
a bill for Marie’s dress is shown April 16, 1906,
where the entire charge for two waists, one skirt

ia.

40



10

30

40

66

and one dress, including material and making, was
$1358. The next bill, dated Dec. 20, 1906, shows
that about eight months elapsed before she goi
another dress, and then the entire thing, evidently
a good dress, cost, material and all, $12.30. A
reference to bill on same page dated Nov. 19, 1906,
shows a dress made, including trimmings, for Anna,
costing $7.50; and again on page 406 a bill for mak-
ing suits for both girls, including material, $21.00.

Looking at doctor's bills, p. 404, it will be seen
that Dr. Eagleton’s bill from May 22, 1904, to
March, 1905, although it does not appear who had
his services, amounted to $7.00; that James Mullin
paid for treatment to June 2, 1906, $25.00 without
saying how long; and a further bill from Dr. Bleyle
appears dated Jan. 2, 1906, making a charge for
three years’ attendance from March 1st, 1903, of
$24.00.

Could there be any better demonstration than
these that this family had very little expense put
upon them? Could there be any better demonstra-
tion of the truth of Mrs. Coburn’s testimony of Mrs.
Coburn, 324-332, and of the'testimony of Marie
and Anna, pp. 332-350, than this?

Peter worked since 1908 or 1909 and bought his
own clothes and paid his other expenses from his
earnings, except that William paid $15.00 a month
for his board (p. 350-357). He was only two years
at St. Benedict’s Academy. St. Benedict’s was. not
an expensive school. Bills for everything, includ-
ing lunch, amounted to $21.63 a quarter (p. 401).
He got two suits a year, costing together $30; hats
costing $2.00; four pairs of shoes, costing $15.00
(p. 328) ; underwear and shirts, costing about
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$12.00 a year. He wore William’s cast-off under-
wear, and so it did not cost him very much

Including vacation money, his total expense outside
his board was $60 to $75 a year; $180 for board
plus $75 equals $255 per year, about $5.00 per week.

The policy of the family was strict economy.
Anna was obliged, in order to get some of the things
she needed, to draw some of the money coming to
her from her father’s estate before she was twenty-
one (p. 341). When they wanted a dress they would
have to do without a vacation (p. 337). He was
not wildly anxious to respond to their every need
(p. 344, 1 20). Bella was at St. Vincent’s from
1901 to 1904; Anna from 1900 to 1906, except 1905,
when she was sick; and Marie from 1900 to 1906.

The schooling for the girls at St. Vincent’s Acad-
emy ended in 1906. Between school terms he paid
$15.00 a Month for the children’s board, and after
1906 up to the time of the making of the order for
support, Nov. 28, 1911, there was no schooling to
pay except for Peter, and from 1909 Peter only re-
ceived $15.00 a month. It is very plain, therefore,
that averaging up the cost of maintenance of the
children during the years that they were depend-
ent, $5.00 a week as found by the Master is about
right, Mr. Mullin’s estimate of $1.00 a day would
be $7.00 a week, or $364.00 a year; while his claim
of an average of $500.00 a year to maintain the chil-
dren would be $9.62 a week”

He had the means in his own hands from which
lie might have made up a reasonably accurate'esti-
mate for at least a year. The best he has done in
that regard is $1.00 per day, according to the testi-
mony of himself and Mr. Du Bois as expert, but this
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was based upon a board charge of $5.00 a week,
which we have shown was not paid, and therefore
the difference would bring down his estimate to
conform with that of the Master, namely, $5.00 a
week.

The Master has made a computation showing
the times during which different numbers of chil-
dren were supported as follows:

5 children f&r 41 months—1 child for 205 months

4 U % U 1 144 months
§> U U U 4 « U 18 months

u U 3z u 1 “ U 64 months
1 U U7 u o« U 17 months
This equals one child for 448 months

This is equivalent to one child for 37 years and
4 months, or 37 1/3 years.

If this combination is taken as a basis for estimat-
ing the total amount paid for the children, it will
be seen that at: $5.00 a week, the amount would
be $9,706.58; $7.00 a week, the amount would be
$13,589.33; $9.60 a week, the amount would be
$18,756.67.

The last two estimates are Mr. Mullin’s and
differ very widely from each other, as may be seen.

In the case of Giiligan v. Daly, 80 Atl. Rep. 994,
at p. 997, Vice-Chancellor Emery said:

“As against the $600 and any other payments
claimed to have been made for the benefit of
the estate by carrying on the business, the



children are clearly entitled to offset their
claim to a fair rental for the premises. Rental
is an expense of the business, and should not
be contributed by the beneficiaries. * *
During the time the executors carried on the
business and up to July, 1907, no rent what-
ever was paid for the Pavonia Ave. property.”

Elsewnhere in this brief is shown that he occupied
the upper floors of the building with his family, the
rental of which was worth about $28.00 a month,
and occupied the lower floor for the undertaking
business, the rental value of which floor was not
stated, but considering the size of the premises,
must have been worth at least $30.00 a month. For
this occupancy no rent was paid, either for his
family or the business. This certainly should be
set off against any claim which he has for excess
expenditure on behalf of the children, whether for
board or other things.

Rent for rooms eleven years, 132 months,

at $28 a month......c.cccco oo, $3,696.00
Rent of undertaking rooms, 132 months, at

B30 o T 3,960.00

Total.com e e $7,656.00

The administrator in this case in every way re-
sisted an account, and claimed adversely to the
cestui que trustent. He should not only not be
allowed a counsel fee for his own counsel, but in
fact should be obliged to pay all counsel fees and
expenses of the claimants himself personally, in-
stead of charging the same against the estate.

Brokaw vs. Brokaw, 41 N. J. Eq. 304.
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King vs. Foerster; 61 N. J. Eq. 584.
In re Woolsey’s Est., 67 N. J. Eq. 574.

The court will not set aside a Master’s report
unless it is so clearly wrong as to be without evi-
dence to support it.

*HAIl vs. Hill, 79 N. J. Eq., 521 at 526.
Bohle vs. Hasselbrock, 19 Dick. 334-336.

Marshall vs. Carson, 38 N. J. Eq., 250-256
Err. &App.

rfi-p*. y 7ah ' £*-/) Marr vs. Marr, 73 N. J. Eq. 643-646.
These defendants are satisfied to have the Mas
t"r s report as it stands confirmed in order to save
time and further trouble.

20
Respectfully submitted,

MICHAEL J. TANSEY,
Of Counsel with Respondents.
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Bill of Complaint.
(Filed September 26, 1911)

In Chancery of New Jersey.

To the Honorable Mahlon Pitney, Chancellor of
the State of New Jersey:

Humbly complaining shows unto Your Honor,
your orator, William F. Mullin, of the City of New-
ark in the County of Essex and State of New Jersey,
individually and as administrator with the will an-
nexed of Peter M. Mullin, deceased.

1 That on or about the fourth day of November,
in the year of Our Lord, Eighteen hundred and o
ninety-one, Peter M. Mullin, late of the said City
of Newark, departed this life leaving his last will
and testament in writing, in manner and form fol-
lowing :

10

“In the name of God, Amen—

I, Peter M. Mullin of the City of Newark and
State of New Jersey, do make &publish this my
last will and testament as follows:

First:—I hereby order my just debts and
funeral expenses to be paid as soon as possible
after my decease.

Second:—I hereby give and bequeath to my
children share and share alike my property of
every kind and description.

Third:—I hereby direct that my business be
continued for the benefit of my wife and chil-
dren and under the direction of my wife and
brother Joseph J. Mullin.

Fourth—I hereby appoint and constitute my
wife Annie E. Mullin and my brother Joseph J.

30
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Bill of Complaint.

Mullin guardian of my children and Executors
of this my last will and testament with power
to sell, if necessary for the best interests of my
wife and children.
In witness whereof | have hereto set my hand
& seal this fourth day of November, Eighteen
hundred and ninety-one.
Peter Mullin. .

Signed sealed and published and declared by
the said testator, Peter M. Mullin as and for
his last will and testament, in our presence who
at his request and in his presence and in the
presence of each other have hereunto signed our
names as witnesses.

M. M. Mullin

Jos. J. Muttin/'

2. That said last will and testament of Peter
M. Mullen, deceased, was duly admitted to probate
by the Surrogate of the County of Essex on or about
the seventeenth day of November in the year Eigh-
teen hundred and ninety-one, and letters testament-
ary thereon issued to Annie E. Mullin, one of the ex-
ecutors therein named, who took upon herself the
burden of the administration of the said estate ; that
your orator has in his possession a probate copy
of the said will ready to be produced as this Hon-
orable Court may direct.

3. That the said Peter M. Mullin left him surviv-
ing his widow Annie E. Mullin in said will named,
and nine children, to wit: Joseph L. Mullin, James
S. Mullin, Grace T. Mullin, Louis Mullin, Isabella
Mullin, Anna Mullin, Marie Mullin, Peter M. Mullin
and your orator.

4. That the assets of the estate of the said Peter
M. Mullin, the father of your orator, so far as your
orator has been able to ascertain, consisted of an
insurance policy in the Mutual Benefit Life Insur-



Bill of Complaint.

ance Company for the sum of Five thousand dollars,
a policy of insurance in the Benevolent Legion for
the sum of Five thousand dollars, the amount re-
ceived in settlement of death claim amounting to
about Seventy-five hundred dollars, the sum of about
Sixteen hundred dollars, deposited in the National
Newark Banking Company, and the land and prem-
ises known as No. 91 Lafayette Street in the City
of Newark, and now known as No. 228 Lafayette
Street in said City; that your orator is informed
and verily believes that the moneys deposited in bank
as aforesaid, were all exhausted in the payment of
the debts of your orator’s father.

5 That in addition to the assets mention in the
preceding paragraph, the said Peter M. Mullin died
seized of the assets of the business of undertaking
carried on by him in his lifetime; that the said assets
were of little or no value; and the obligations of the
business were about equal to the value of all of the
assets thereof; that your orator was familiar with
the condition of the business at the time of the death
of his father, having been engaged in assisting the
said father in the conduct thereof prior to his death.

6. That the uncle of your orator, Joseph J. Mul-
lin, did not qualify as an executor under the will of
the father of your orator; that after the probate of
the said will the said Annie E. Mullin, the executrix
therein named and the mother of your orator, pro-
ceeded to conduct the business of undertaking, pur-
suant to the direction in the third paragraph of the
will of the said testator, for the benefit of herself
and her children; and that the said Annie Mullin,
the executrix therein named, did not file an inven-
tory of the personal estate of the said testator.

7. That your orator, after the death of his father,
continued the conduct of the undertaking business
at the request of and under the direction of his
mother, and assisted his mother in every possible
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20

40



10

20

30

40

Bill of Complaint.

way in and about the conduct of said business; that
on or about the twenty-fourth day of September,
Eighteen hundred and ninety-five, an agreement was
entered into between the said Annie E. Mullin, as
sole acting executrix of said last will of Peter M
Mullin, deceased, Joseph L. Mullin, the brother of
your orator, and your orator, whereby it was agreed
that the undertaking business should be continued
by the said Joseph L. Mullin and your orator for
the period of one year from the first day of October,
Eighteen hundred and ninety-five, and wherein and
whereby it was further agreed that from the net
profits of said business the family of your orator’s
father should be maintained and educated, and that
the profits which should remain after the payment
of the expense and maintenance of the family, should
be divided as follows: To your orator, three equal
sixth parts; to said Joseph, brother of your orator,
two equal sixth parts; and to the mother of your ora-
tor, as executrix, the remaining one sixth part; and
it was further agreed that your orator and the said
J oseph should be entitled to draw from said business
the sum of Fifteen dollars per week, and that said
weekly payments should not be charged against their
respective shares of the profits of the business; that
the said agreement is in the possession of your ora-
tor ready to be produced as this Honorable Court
may direct, and a copy of which is hereunto annexed
and marked “Exhibit A” and made part of this
your orator’s bill of complaint.

8. That after the making and execution
aforesaid agreement, the said Joseph L. Mullin,
brother of your orator, before the time fixed for the
termination thereof, and during the month of May,
Eighteen hundred and ninety-six, refused to be fur-
ther bound thereby and ceased to co-operate with
your orator in the conduct of the said business and
withdrew therefrom and established himself in busi-

of the
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ness in the City of Morristown in the state
aforesaid; that after your orator’s said brother
Joseph had so withdrawn from the said business,
your orator was requested by his mother, the
executrix aforesaid, to continue the business of
undertaking, to Support the mother of your
orator and the infant children at home, and it
was agreed between said executrix and your orator
that the balance of the profits of the business
remaining after the support and maintenance of
the mother of your orator and the said infant
children, should belong to your orator in pay-
ment of his services; that thereafter your orator
continued to conduct the said business and did from
the conduct thereof and as a result of his personal
efforts therein, derive the funds for the support and
maintenance of his mother and the said infant chil-
dren and did so continue to support them under the
said arrangement with his said mother to and until
her death on the eighteenth day of July, Nineteen
hundred.

9. That on or about the nineteenth day of May,
A D. Eighteen hundred and ninety-six, the said
Joseph L. Mullin, who was then of full age, requested
his said mother, Annie E. Mullin, executrix of
the said last will of Peter M. Mullin, deceased, to
pay him his share and interest in the estate of the
said Peter M. Mullin, deceased, and on said last
mentioned day the said executrix paid to the said
Joseph L. Mullin the sum of Thirty-seven hundred
and fifty dollars, as his share in said estate, and the
said Joseph L. Mullin did thereupon make, execute
and deliver to the said Annie E. Mullin, executrix as
aforesaid, a general release of all his claims and
demands against the said executrix and the said
estate existing at said date excepting only his share
and interest in the premises known as No. 91 La-
fayette Street in said city; that said release is now
in the possession of your orator ready to be pro-
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duced and proved as this Honorable Court may di-
rect, a copy of which is hereunto annexed and
marked * Exhibit B” and made part hereof.

10. That onthe said nineteenth day of May, A. D.
Eighteen hundred and ninety-six and at the time that
the said Annie E. Mullin, as executrix, made pay-
ment as aforesaid to the said Joseph L. Mullin, your
orator received from his said mother, as executrix,
the sum of Thirty-seven hundred and fifty dollars
on account of his interest in the estate of the said
Peter M. Mullin, deceased, and thereupon your ora-
tor made, executed and delivered to said executrix
a general release of all his claims and demands
against the said executrix and the said estate, ex-
cepting his share in the premises known as No. 91
Lafayette Street in the said City of Newark; that
said release is in the possession of your orator and
ready to be produced as this Honorable Court may
direct, and a copy of which is hereto annexed and>
marked “ Exhibit C” and made a part hereof.

11. That on or about the fourth day of April,
A. D. Eighteen hundred and ninety-nine, Grace T.
Mullin received from said Annie E. Mullin, execu-
trix as aforesaid, the sum of Thirty-seven hundred
and fifty dollars, and thereupon said Grace T. Mul-
lin made, executed and delivered to the said execu-
trix a general release of and from all claims and
demands against the said estate and the said execu-
trix, excepting her interest in the premises known as
No. 91 Lafayette Street in the,said City of Newark;
that the said release is in the possession of your
orator ready to be produced as this Honorable Court
may direct, and a copy of which is hereto annexed
and marked “ Exhibit D” and made a part hereof.

12; That at the time of the payments so made
to the said Joseph L. Mullin and your orator, the
executrix of said will after consultation with coun-
sel, estimated the estate would be sufficient to pav
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to each of the children as they became of age the
said sum of Thirty-seven hundred and fifty dollars;
that your orator has no inventory of the assets as
of the date of such distribution, and has no informa-
tion with respect to the exact character of the assets
or the amount thereof during the lifetime of the
said mother.

13, That on or about the eighteenth day of July,
A D. Nineteen hundred, the said Annie E. Mullin,
executrix as aforesaid, departed this life intestate,
leaving her surviving the said children of your ora-
tor’s father, with the exception of Louis, who pre-
deceased her, as her only next of kin and heirs-at-
law; that thereafter and on the first day of August,
Nineteen hundred, letters of administration with the
will annexed of the said Peter M. Mullin, deceased,
were granted your orator by the Surrogate of the
County of Essex; that the said letters are in the
possession of your orator ready to be produced and
proved as this Honorable Court may direct; that
prior to the granting of said letters, the said Joseph
J. Mullin, the surviving executor named in the said
will of Peter M. Mullin, renounced in writing his
right to act as executor of said will.

14. That at the time of the death of the mother
of your orator, five of the said children were still
infants, to wit: James Mullin, born April seven-
teenth, Eighteen hundred and eighty-two ; Isabella
Mullin, born March thirteenth, Eighteen hundred
and eighty-five ; Annie E. Mullin, born July twenty-
sixth, Eighteen hundred and eighty-six ; Marie Mul-
lin, born March twenty-eighth, Eighteen hundred
and eighty-nine; and Peter M. Mullin, born Apfil
twenty-fourth, Eighteen hundred and ninety-two.

15. That on or about the twenty-first day of He-
cember, A. D. Nineteen hundred and three, James S.
Mullin made, executed and delivered to your orator
as administrator with the will annexed of Peter M.
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Mullin, deceased, in consideration of Thirty-seven
hundred and fifty dollars, a general release of and
from all claims and demands against your orator,
as such administrator, and the estate of said Peter
M. Mullin, which said release is in the possession
of your orator ready to be produced as this Honor-
able Court may direct, and a copy of which is hereto-
annexed and marked “ Exhibit E” and made part
hereof.

16. That on or about the tenth day of December,
A. D. Nineteen hundred and six, the said Isabel R.
Mullin made, executed and delivered unto your ora-
tor as administrator as aforesaid, in consideration
of the sum of Thirty-seven hundred and fifty dol-
lars, a general release from all claims and demands
against your orator as such administrator, and the
estate of said Peter M. Mullin, which said release is
in the possession of your orator ready to be pro-
duced and proved as this Honorable Court may
direct, and a copy of which is hereto annexed and
marked “ Exhibit F” and made a part hereof.

17. That the said Annie E. Mullin, who is now
of full age, has received from your orator sums of
money from time to time on account of her share and
interest in the estate of her father, which said sums
now aggregate Two thousand and seventy-five
dollars.

18. That at the time of the appointment of your
orator as administrator with the will annexed of
Peter M. Mullin, deceased, the assets of the said
estate consisted of a deposit in the National Newark.
Banking Company amounting to Seventeen hundred
and thirty-nine dollars and eighty-two cents
($1739.82), a bond and mortgage of John F. Herman
and wife for Three thousand dollars ($3000), a bond
and mortgage of Marie Kalmbach for Thirty-five
hundred dollars ($3500), a bond and mortgage of
Cecilia Brennan amounting to Eight hundred and
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seventy-five dollars ($875), and a bond and mort-
gage of F. Bronson Monell amounting to Eight hun-
dred and ninety dollars ($890); that in addition
thereto said premises now known as No. 228 La-
fayette Street remained a part of the assets of said
estate, and of which said Peter M. Mullin died
seized; that the said Annie E. Mullin, as executrix,
held title at the time of her death to lots Nos. 12,
16 and 17 on a certain map entitled, Map of Home-
stead Park, Essex County, Clinton Township, New
Jersey, filed in the office of the Register of the
County of Essex on the twenty-sixth day of June,
Eighteen hundred and ninety-four; that the said lots
constitute a part of the assets of the said Peter M.
Mullin, deceased; that at the time of the appoint-
ment of your orator as such administrator, there
were certain debts of the business and debts incident
to the maintenance of the family which remained to
he paid; the exact amount thereof, however, is un-
known to your orator.

19.  That since the death of your orator’s mother,
your orator has proceeded to conduct the said un-
dertaking business and to support and maintain his
infant brothers and sisters until they have arrived
at the age of twenty-one years; that all of said
children have attained their majority with the ex-
ception of Peter M. Mullin, who was born on the
twenty-fourth day of April, Eighteen hundred and
ninety-two; that since the death of your orator s
mother, your orator estimates that he has spent as
much as Five hundred dollars per year on each of
the infant children in their maintenance, education
and support; that such sum was vastly in excess
of the income of any interest that the said children
possesed in the estate of their father, and that the
money so paid and laid out by your orator for the
benefit of said children, was in reality the earnings
of your orator and the result of his personal efforts;
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that the assets of the undertaking business carried
on by yonr orator were of absolutely no value and
would have produced nothing upon sale; that the
said business existed and realized results only by
reason of the personal efforts of your orator therein
and of the reputation and good will established and
maintained by your orator and, at the solicitation of
his mother, devoted to the maintenance and support
of said children.

20. That subsequent to the appointment of your
orator as administrator as aforesaid, he discovered
that the assets of the estate of his father would not
be sufficient to pay to each child, upon attaining its
majority, the sum of Thirty-seven hundred and fifty
dollars without including in the value of the prem-
ises known as No. 288 Lafayette Street, and your
orator insists and charges the truth to be that it
will be impossible to effect any equality of distri-
bution among all the children of the testator, with-
out disposing of the said real property, and your
orator shows that it will be necessary to make sale
of said property and convert the same into money
in order to effect such equality of distribution, and
that in order to effect such equality of distribution
the said Joseph L. Mullin, Grace T. Mullin and your
orator should have only such interest therein as may
be necessary to equalize their shares in the estate
of the said Peter M. Mullin, deceased.

21. And your orator further shows that the said
Annie E. Mullin, Marie Mullin and Peter M. Mul-
lin have by their proctor, caused citations to issue
out of the Orphans Court of the County of Essex
directed to your orator commanding him to file an
inventory of the goods, chattels, rights and credits
of Peter M. Mullin, deceased, and account as ad-
ministrator with the will annexed of the said de-
ceased, which said citation was returnable on the
eighth day of September, Nineteen hundred and
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eleven, but has been continued to the twenty-ninth
day of September, Nineteen hundred and eleven.

22. That at the present time the assets of the
estate of the said Peter M. Mullin, deceased, consist
of a certain bond and mortgage of Cecilia Brennan
and husband to secure the sum of Eight hundred
and seventy-five dollars; lots Nos. 12, 16 & 17 on a
certain map entitled “ Map of Homestead Park, Es-
sex County, Clinton Township, New Jersey” filed
in the office of the Register of the County of Essex
on the twenty-sixth day of June, Eighteen hundred
and ninety-four; that the title to the said lots stands
in the name of Annie E. Mullin as executrix, who
died intestate seized thereof as aforesaid, and that
your orator believes no change has been made in
the title thereto since her death; that in addition
thereto the said Peter M. Mullin died seized of the
premises then know as No. 91 Lafayette Street in
the said City of Newark and now known as No. 228
Lafayette Street in said City, and that the said lands
and premises still remain undisposed of and are
assets of the estate of the said deceased.

23. That the lots in Homestead Park above men-
tioned are particularly described as follows:

All those certain lots or parcels of land and prem-
ises situate, lying and being in the Township of
Clinton in the County of Essex and State of New
Jersey and known and distinguished upon a certain
map entitled “Map of Homestead Park, Essex
County, Clinton Township, New Jersey” filed in
the office of the Register of the County of Essex on
the twenty-sixth day of June, Eighteen hundred and
ninety-four, as lots nurpbers twelve (12), sixteen
(16) and seventeen (17).

Being the same premises describedinacertain deed
bearing date the fourth day of January, Eighteen
hundred and ninety-six from the Homestead Park
Company to Annie E. Mullin (Executrix) and re-
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corded in the Register’s Office of the County of Es-
sex in Book R 29 of Deeds for said county on pages
117-119.

24. The Lafayette Street property hereinabove
mentioned is more particularly described as follows:

All that tract or parcel of land and premises here-
inafter particularly described, situate, lying and
being in the City of Newark in the County of Essex
and State of New Jersey:

BEGINNING on the southerly side of Lafayette
Street at the northeasterly corner of a lot hereto-
fore conveyed by Charles Borcherling, Jr. and Eliza-
beth L. his wife and Cortlandt Parker and Elizabeth
W. his wife, to one Michael O’Meara, which corner
is at a point on Lafayette Street distant seventy-
three feet two inches westerly from the corner of
the same and Jefferson Street; thence running along
Lafayette Street westerly twenty-four feet four
inches; thence southerly parallel with Jefferson
Street one hundred feet; thence easterly parallel
with Lafayette Street twenty-two feet nine inches
to the line of lot conveyed to O’Meara; and thence
along the last mentioned line one hundred feet to
the southerly line of Lafayette Street and the place
of beginning.

Being lot No. 1 on a map of the Duncomb property
in the then Fifth Ward of the City of Newark.

Being the same premises conveyed to the said
Peter M. Mullin by Michael A. Mullin by deed dated
June 1st, 1886 and recorded in Book A 23 of Deeds
for said County on pages 378 and 379.

25. That the mortgage of Cecilia Brennan and
husband hereinabove mentioned, is alien upon a cer-
tain tract of land described as follows: All that
certain tract or parcel of land and premises herein-
after particularly described situate, lying and being
in the City of Newark in the County of Essex and
State of New Jersey:
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BEGINNING at a point on the westerly line of
Clinton Place distant fonr hundred and twenty-six
feet and sixty one-hnndredths of a foot northerly from
the corner of Hawthorne Avenue and Clinton Place;
thence westerly nearly at right angles to Clinton
Place and along the line of lot No. 16 on said map
ninety-nine feet and seventy-two one-hundredths of
a foot to the line of lot No. 14 on said map; thence
northeasterly and along the line of lot No. 14 and
parallel with Clinton Place fifty feet to the line of
land of Clark; thence in an easterly direction and
parallel with the first line ninety-nine feet and sev-
enty-two one-hundredths of a foot to said westerly
line of Clinton Place; and thence in a southwesterly
direction and along said line of Clinton Place fifty
feet to the place of beginning. Being known and
distinguished as lot No. 15 on Map entitled “ Map
of Homestead Park, Essex County, Clinton Town-
ship, N. J.” filed June 26, 1894.

That the said premises were conveyed to Loretta
A Mullin, wife of your orator, by Mary Finley and
Frank J. Finley, her husband, by deed dated the
twenty-first day of May, Nineteen hundred and two,
and recorded in Book | 35 of Deeds for Essex County
on pages 298-299, and that said conveyance was
made subject to all duly recorded mortgages; that
your orator shows that the said premises subject to
the encumbrances thereon are assets of the estate
of the said Peter M. Mullin, deceased.

26.  That Louis Mullin, son of Peter M. Mullin,
deceased, and a brother of your orator, was born
onthe fifth day of November, Eighteen hundred and
eighty, and departed this life on the twenty-seventh
day of November Eighteen hundred and ninety-four,
intestate, leaving him surviving his mother and his
eight brothers and sisters hereinabove mentioned as
his next of kin and heirs at law.
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27. That the said Joseph L. Mullin is married
and his wife’s name is Grace G. Mullin; that the said
James S. Mullin is married and his wife’s name is
Nellie Mnllin; that the said Grace T. Mullin is mar-
ried and her husband’s name is John J. Coburn;
that the said Isabella Mullin, daughter of said testa-
tor, is married and her husband’s name is Charles
C. Mulvihill; that your orator is married and his
wife’s name is Loretta A. Mullin; that the said Anna
Mullin, Marie Mullin and Peter M. Mullin are un-
married; that the said Peter M. Mullin is an infant
of the age of nineteen years.

28. That your orator has been and is desirous
of accounting for his administration of the estate
of the said Peter M. Mullin, deceased, and is desir-
ous of making over and paying to the several per-
sons interested in the estate, their respective shares
therein, and has been and now is desirous of the aid
of this Honorable Court in the premises, and the
direction of this Honorable Court with respect to
his duties under the said will of Peter M. Mullin,
deceased, and particularly that an ascertainment
should be made of the interests of the several ben-
eficiaries thereunder, and that your orator may be
directed with respect to the lands held in the name?
of Annie E. Mullin as executrix, and in the name of
Loretta A. Mullin, and-that the said lands may be
sold and converted into money for the benefit of the
estate of the said Peter M. Mullin; and that your
orator is advised by counsel that it would be impos-
sible to effect an equitable distribution and division
of the estate of the said Peter M. Mullin among the
beneficiaries under his last will, without the aid and
direction of this Court with respect to the interests
of all the beneficiaries under said will.

In consideration whereof and inasmuch as your
orator is without remedy in the premises at the com-
mon law, and cannot have adequate relief except
by the aid of this Honorable Court:
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To the end therefor, that the said Anna E. Mul-
lin, Marie Mullin, Peter M. Mullin, Joseph L. Mul-
lin and Grace G. Mullin, his wife, Janies S. Mullin
and Nellie Mullin, his wife, Grace T. Coburn and
John J. Coburn, her husband, Isabella Mulvihill and
Charles C. Mulvihill, her husband, and Loretta A.
Mullin, the defendants hereto, may without oath
(answer under oath being hereby expressly waived)
to the best and utmost of their knowledge, remem-
brance, information and belief, full, true and perfect
answer make to all and singular the matters afore-
said, and that as fully as if the same were, here again
repeated, and they thereunto particularly interro-
gated ;

() That the premises known as lots Nos. 12,
16 &17 on the map of Homestead Park and herein-
above particularly described, standing in the name
of Annie E. Mullin, executrix, may be decreed by
this court to constitute assets of the estate of the
said Peter M. Mullin, deceased, and that the bene-
ficiaries under the last will and testament of said
decedent are in equity the owners thereof, and that
the said Annie E. Mullin was seized thereof to the
use of the beneficiaries under said will; and

(20 The said Loretta A. Mullin may be decreed
to hold the lands above described conveyed to her as
aforesaid in trust for the use and benefit of the
beneficiaries under the said will of Peter M. Mullin,
deceased, and that the said lands may be decreed to’
be assets of the estate of the said Peter M. Mullin,
deceased, to be distributed according to the terms
of his last will and testament,

(3 That the property and assets of the estate
of the said Peter M. Mullin, deceased, both real and
personal, consisting of lands, and real estate above
mentioned and described, and also all goods and
chattels, choses in action of said estate and all rights
mid interests both legal and equitable, may be sold
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under the direction and by the order of this Honor-
able Court, and that the money so realized may be
distributed to the beneficiaries under the will of the
said Peter M. Mullin, deceased, in such manner that
the said beneficiaries may share equally in the
property, real and personal, of which the said tes-
tator died seized, and that your orator might have
the aid and direction of this Honorable Court in
the premises.

4) That this court may determine by its decree,
the value of the shares of the several beneficiaries
under the said will of Peter M. Mullin, deceased,
and may by its decree effect an equality of distribu-
tion of the property of which said testator died
seized, according to the terms of his last will and
testament.

(5) That in case of the sale of the said lands
above mentioned, the same may be decreed to be
sold, including the inchoate rights of dower of Grace
G. Mullen, wife of Joseph L. Mullin, Nellie Mullin,
wife of James S. Mullin and Loretta A. Mullin, wife
of your orator.

(6) That the said Anna E. Mullin, Marie Mullin
and Peter M. Mullin may be enjoined and restrained
from further proceeding against your orator for an
inventory and accounting before the Orphans’ Court
of the County of Essex.

(7) That your orator may have such further re-
lief as the nature of the case may require and as may
be agreeable to equity and good conscience.

May it please your Honor, the premises consid-
ered, to grant unto your orator, not only the State’s
Writ of Injunction issuing out of and under the seal
of this Honorable Court to restrain the said Anna
E. Mullin, Marie Mullin and Peter M. Mullin from
proceeding against your orator for an inventory
and accounting of the estate of Peter M. Mullin, de-
ceased, before the Orphans’ Court of the County of
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Essex, but also a writ or writs of subpoena also
issuing out of and under said seal, to be directed
to the said Anna E. Mullin, Marie Mullin, Peter M.
Mullin, Joseph L. Mullin and Grace G. Mullin, his
wife, James S. Mullin and Nellie Mullin, his wife,
Grace T. Coburn and John J. Coburn, her husband,
Isabella Mulvihill and Charles C. Mulvihill, her hus-
band, and Loretta A. Mullin commanding them and
each of them on a certain day and under a certain
penalty therein to be expressed, to be and appear
before your Honor in this Honorable Court then
and there to answer all and singular the premises
aforesaid, and to stand to, abide by and perform
such order, direction and decree therein as to your
Honor shall see meet.

And your orator will ever pray &

LUM, TAMBLYN & COLYER,
Solicitors for and of Counsel with Complainant.

State of New Jersey, 1VSS°
County of E ssex.

William F. Mullin, the above named complainant,
being duly sworn according to law on his oath saith,
that he has read the foregoing Bill of Complaint
and knows the contents thereof and that the same
is true on his own knowledge except as to the mat-
ters that are therein stated to be on his information
and belief, and as to those matters he believes them
to be true.

Deponent further saith that on or about the fourth
day of November, Eighteen hundred and ninety-
one, Peter M. Mullin, the father of this deponent,
departed this life, leaving his last will and testa-
ment in writing in manner and form as is set forth
in said bill; that said last will and testament of
Peter M. Mullin, deceased, was duly admitted to
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probate by the Surrogate of Essex County on the
seventeenth day of November, Eighteen hundred
and ninety-one, and letters testamentary thereon
issued to Annie E. Mullin, one of the executors
therein named.

Deponent further saith that the said Peter M
Mullin left him surviving his widow, Annie E. Mul-
lin in said will named, and nine children, to wit:
Joseph L. Mullin, James S. Mullin, Grace T. Mullin,
Louis Mullin, Isabella Mullin, Anna Mullin, Marie
Mullin, Peter M. Mullin and this deponent.

Deponent further saith that the assets of the
estate of the said Peter M. Mullin, the father of this
deponent, are as set forth in the fourth paragraph
of the foregoing bill so far as deponent has been
able to ascertain.

Deponent further saith that in addition to the
assets mentioned in said paragraph the said Peter
M. Mullin was possessed of assets of the business of
undertaking carried on by him in his lifetime and
was possessed of the same at the time of his death;
that the assets of said business were of little or no
value, and the obligations of the business were about
equal to the value of all the assets thereof; that de-
ponent was familiar with the condition of the busi-
ness at the time of the death of his father, having
been engaged in assisting his father in the conduct
thereof prior to his death.

Deponent further saith that Joseph J. Mullin, the
uncle of the deponent, did not qualify as an executor
under the will of deponent’s father; that after the
probate of the will of his said father, the said Annie
E. Mullin, the executrix therein named and mother of
this deponent, proceeded to conduct the business of
undertaking, pursuant to the direction of the will
of the said testator, for the benefit of herself and her
children; and that the said executrix did not file an
inventory of the personal estate of said testator.
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Deponent further saith that after the death of his
father he continued the conduct of the undertaking
business at the request of and under the direction of
his mother, and assisted his mother in every pos-
sible way in and about the conduct of said business;
that on or about the twenty-fourth day of September,
Eighteen hundred and ninety-five, an agreement was
entered into between the said Annie E. Mullin, as
executrix, and Joseph L. Mullin, the brother of this
deponent, and this deponent, as set forth in said bill,
and that a copy of such agreement is annexed hereto.

Deponent further saith that after the making and
execution of said agreement the said Joseph L.
Mullin, the brother of this deponent, before the time
fixed for the termination thereof and during the
month of May, Eighteen hundred and ninety-six, re-
fused to be further bound thereby and ceased to co-
operate with this deponent in the conduct of said
business and withdrew therefrom and established
himself in business in the city of Morristown in the
State aforesaid; that ofter deponent’s said brother
had so withdrawn from the said business, deponent
was requested by his mother, the executrix afore-
said, to continue the business, to support the mother
of this deponent and the infant children at home,
and it was agreed between the said executrix and
the deponent that the balance of the profits of the
business remaining after the support and main-
tenance of his said mother and the said infant chil-
dren should belong to this deponent in payment of
his services; that thereafter deponent continued to
conduct said business, and as a result of his personal
efforts therein he derived the funds for the support
and maintenance of his mother and the said infant
children, and did so continue to support them under
the said arrangement with his said mother to and
until her death on the eighteenth day of July, Nine-
teen hundred.
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Deponent further saith that on or about the nine-
teenth day of May, Eighteen hundred and ninety-six,
the said Joseph L. Mullin made, executed and de-
livered to the said Annie E. Mullin, as executrix, a
release as set forth in said bill of complaint, and a
copy of which is hereto annexed; and that on said
last mentioned day this deponent made, executed and
delivered to the said executrix, a release as set forth
in said bill, and a copy of which is hereto annexed;
that on or about the fourth day of April, Eighteen
hundred and ninety-nine, Grace T. Mullin made,
executed and delivered to the said executrix a re-
lease as set forth in said bill, and a copy of which is
hereto annexed.

Deponent further saith that at the time of the pay-
ments so made to the said Joseph L. Mullin and this
deponent, the said executrix of said will, after con-
sultation with counsel, estimated that the estate left
by deponent’s father would be sufficient to pay to
each of the children as they became of age the sum
of Thirty-seven hundred and fifty dollars ; that de-
ponent has no inventory of the assets of said estate
as of the dates of such payments and has no informa-
tion with respect to the exact character of the assets
of said estate or the amount thereof during the life-
time of his said mother.

Deponent further saith that on or about the
eighteenth day of July, Nineteen hundred, the said
Annie E. Mullin, executrix as aforesaid and mother
of this deponent, departed this life intestate, leaving
her surviving the children of deponent’s father, with
the exception of Louis who predeceased her, as her
only next of kin and heirs at law ; that on the first
day of August, Nineteen hundred, letters of admin-
istration with the will annexed of the said Peter M
Mullin, deceased, were granted to this deponent by
the Surrogate of Essex County, and that prior to the
granting of said letters the said Joseph J. Mullin, the
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surviving executor named in the said will of Peter
M Mullin, renounced his right to act as executor.

Deponent further saith that at the time of the
death of his mother, five of the said children of Peter
M Mullin, deceased, were infants, as set forth in
said bill.

Deponent further saith that on or about the
twenty-first day of December, Nineteen hundred and
three, James S. Mullin made, executed and delivered
to this deponent as administrator as aforesaid, a re-
lease as set forth in the foregoing bill, a copy of
which is hereto annexed; that on or about the tenth
day of December, Nineteen hundred and six, Isabel
R. Mullin made, executed and delivered to deponent
as such administrator a release as set forth in said
bill, and a copy of which is hereto annexed; that the
said Anna E. Mullin, who is now of full age, has re-
ceived from deponent sums of money from time to
time on account of her share and interest in the
estate of her father, which sums now aggregate Two
thousand and seventy-five dollars.

Deponent further saith that at the time of the ap-
pointment of the deponent as administrator with the
will annexed of Peter M. Mullin, deceased, the assets
of his estate consisted of the property set forth and
described in the foregoing bill, and that at that time
there were certain debts of the business and debts
incident to the maintenance of the family which re-
mained to be paid, the exact amount thereof, how-
ever, is unknown to deponent.

Deponent further saith that since the death of his
mother he has proceeded to conduct the said under-
taking business and to support his infant brothers
and sisters until they have arrived at the age of
twenty-one years; that all of said children have at-
tained their majority with the exception of Peter M.
Mullin; that since the death of deponent’s mother,
deponent estimates and firmly believes that he has
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expended as much as Five hundred dollars per year
on each of the infant children in their maintenance,
education and support; that such sum was vastly in
excess of the income or any interest that the said
children possessed in the estate of their father, and
that the money so paid and laid out by deponent for
the benefit of said children was in reality the earn-
ings of his deponent and the result of his personal
efforts; that the assets of the undertaking business
carried on by deponent were absolutely of no value
and would have produced nothing upon sale; that
said business existed and realized results only by
reason of the personal efforts of deponent and by
reason of the reputation and good will established
and maintained by deponent and, at the solicitation
of his mother, devoted to the support and main-
tenance of said children.

Deponent further saith that subsequent to the ap-
pointment of this deponent as administrator as
aforesaid, he discovered that the assets of the estate
of his father would not be sufficient to pay each child,
upon attaining its majority, the sum of Thirty-seven
hundred and fifty dollars, without including therein
the value of the premises known as No. 228 Lafayette
Street, and deponent believes and charges the truth
to be that it will be impossible to effect an equal dis-
tribution among all of the children of the testator
without disposing of said real property, and de-
ponent believes that it will be necessary to make sale
of said property and convert the same into money in
order to effect an equal distribution.

Deponent further saith that the said Anna E.
Mullin, Marie Mullin and Peter M. Mullin have, by
their proctor, caused citations to issue out of the
Orphans’ Court of the County of Essex directed to
this deponent, commanding him to file an inventory
of the goods and chattels of Peter M. Mullin, de-
ceased, and account as administrator with the will
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annexed of said deceased, as in said bill mentioned.

Deponent further saith that the assets of the estate
of the said Peter M. Mullin, deceased, now consists of
the property particularly set forth and described in
the foregoing bill of complaint and mentioned in the
twenty-second, twenty-third, twenty-fourth and
twenty-fifth paragraphs thereof.

Deponent further saith that Louis Mullin, the
brother of this deponent, was born on the fifth day
of November, Eighteen hundred and eighty and de-
parted this life on the twenty-seventh day of Novem-
ber, Eighteen hundred and ninety-four, intestate,
leaving him surviving his mother and his eight
brothers and sisters hereinabove mentioned as his
next of kin and heirs at law.

Deponent further saith that the said Joseph L.
Mullin is married and his wife’s name is Grace G.
Mullin; that the said James S. Mullin is married and
that his wife’s name is Nellie Mullin; that the said
Grace T. Mullin is married and that her husband’s
name is John J. Coburn; that the said Isabella
Mullin is married and that her husband’s name is
Charles C. Mulvihill, and that deponent is married
and that his wife’s name is Loretta A. Mullin; that
the said Anna Mullin, Marie Mullin and Peter M.
Mullin are unmarried and that the said Peter M.
Mullin is an infant of the age of nineteen years.

Deponent further saith that he has been and is
desirous of accounting for his administration of the
estate of the said Peter M. Mullin, deceased, and is
desirous of making over and paying to the several
persons interested in said estate, their respective
shares therein, and has been and now is desirous of
the aid of this Honorable Court in the premises, and
the direction of this Honorable Court with respect
to his duties under the said will of Peter M. Mullin,
deceased, and particularly that an ascertainment
shall be made of the interests of the several benefi-
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ciaries under said will; that deponent is advised by
counsel that it will be impossible to effect an equit-
able distribution and division of the estate of the
said Peter M. Mullin among the beneficiaries under
his last will without the aid and direction of this
Honorable Court.

WILLIAM F. MULLIN.

Sworn and subscribed to this 25th
day of September, A. D. 1911,
before me

Chartes F. Landmessee,

Notary Public of New Jersey.
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EXHIBIT A

This Agreement Made and entered into this
twenty-fourth day of September, A. D., Eighteen
hundred and ninety-five, by and between Annie E.
Mullin, sole acting executrix of the last will and
testament of Peter M. Mullin, deceased, party of the
first part; William F. Mullin, party of the second
part; and Joseph L. Mullin, party of the third part,
all of the City of Newark, in the County of Essex and
State of New Jersey, witnesseth as follow:

W hereas, the said Peter M. Mullin, deceased, in
and by this last will and testament duly admitted to
probate in the Surrogate’s Office of said County of
Essex, did provide in and by his last will and. testa-
ment that the undertaking business carried on by
him in his lifetime at number ninety-one (91)
Lafavette Street in the said City of Newark, should
be conducted for the benefit of his family and the
said William F. Mullin and Joseph L. Mullin, since
the decease of the said Peter M. Mullin, have carried
on the same successfully and have increased said
business and the profits arising from same, and have
managed the same to the entire satisfaction of the
said Annie E. Mullin, and have supported out of said
business the family of the said Peter M. Mullin, and

W hereas, the said Annie E. Mullin desires to re-
tain the services of the said William F. Mullin and
Joseph L. Mullin in the conduct and management of
said business;

NOW Therefore, in consideration of the premises
the said parties have agreed to and with each other
as follows:

The said business shall be continued by the said
William F. Mullin and Joseph L. Mullin in the name
of the Estate of Peter M. Mullin.
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Said William and Joseph hereby agree to devote
their undivided time and attention to said business
and to do their utmost for its success.

Said business shall be continued for one year from
the first day of October, Eighteen hundred and nine-
ty-five, at which time this agreement is to go into
effect, unless terminated as hereinafter mentioned.

It is expressly understood and agreed that said
Annie may terminate this agreement a" any time by
giving one month’s notice in writing to the said
William and J oseph of her desire for said determina-
tion.

It is understood and agreed that from the net pro-
ceeds of said business the family of said Peter shall
be maintained and educated as at present.

The profits of said business which shall remain,
after payment of the expense of the maintenance and
education of said family, shall be divided between
said parties as follows: Said William shall be
entitled to three equal sixth parts; said Joseph
shall be entitled to two equal sixth parts; and said
Annie as executrix, shall be entitled to the remain-
ing one-sixth part.

Profits shall be divided at the end or termination
of the year.

It is expressly understood that in case the pro-
ceeds arising from said business shall not be suffi-
cient to support, maintain and educate said family,
that there shall be no liability or loss to said William
and Joseph.

It is also understood and agreed that said William
and Joseph shall each be entitled to draw from the
said business, the sum of fifteen dollars per week
weekly, and that said weekly payments shall not be
charged against their respective shares of the profits
of said business.

Full, true and perfect books of account shall be at
all times kept, in which each of said parties agrees to
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enter promptly any and all transactions to which she
or he may be a party, and to which books all of said
parties shall at all times have free access.

Said parties agree that they will not during the
continuance of this agreement, become an accommo-
dation endorser, guarantor or surety without the
consent of the others in writing first had and ob-
tained.

In Witness W hereof the said parties have here-
unto set their hands and seals the day and year
aforesaid.

ANNIE E. MULLIN, Ext. [1.s]
WM. F. MULLIN, [1.s]
JOSEPH L. MULLIN, [1.s]

Signed, sealed and delivered (in
triplicate) in the presence of

Jos. J. Mullin,
Oct. 2, 1895.

EXHIBIT B.

Know all Men by These Presents, That l, Joseph
L. Mullin, of the City of Newark, in the County of
Essex and State of New Jersey, do hereby acknowl-
edge the receipt from Annie E. Mullin of the same
place, sole acting executrix of the last will and testa-
ment of Peter M. Mullin, late of the said city, de-
ceased, of the sum of three thousand, seven hundred
and fifty dollars in full discharge and satisfaction
of all my right, share and interest of every name and
nature in the estate of said Peter M. Mullin, de-
ceased, and in consideration thereof, | have released
and discharged and do by these present release and
forever discharge the said Annie E. Mullin, sole
acting executrix as aforesaid, and also the estate of
the said Peter M. Mullin, deceased, of and from any
and all further or other accounting or reckoning in
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respect to my interest in said estate, and of and from
any and all distributive share, debts, dues, claims
and demands which | ever had, now have or here-
after can, shall or may have against said estate by
reason of anything existing at the date hereof; ex-
cepting only my share or interest in the house and
premises situate and known as number ninety-one
(91) Lafayette Street in said city.

And | do hereby covenant, promise and agree to
and with said Annie E. Mullin, sole acting executrix
as aforesaid, that | will at any time hereafter, when
reasonably required, make, execute and deliver any
and all such further or other instrument or instru-
ments of writing as may be necessary to fully
effectuate and carry into effect the true intent and
meaning of these presents.

I n Witness Whereof | have hereunto set my hand
and seal this nineteenth day of May, A. D., Eighteen
hundred and ninety-six.

JOSEPH L. MULLIN, [r.s]

Signed, sealed and delivered in
the presence of

Charles M. Lum.

State of New Jersey, N
County of Essex. J

Be it remembered that on this nineteenth day of
May, A. D. Eighteen hundred and ninety-six, before
the undersigned, a Master in Chancery of New
Jersey, personally appeared Joseph L. Mullin, who
| am satisfied is the releasor in the foregoing release
named, and who executed the same; and | having
first made known to him the contents thereof he
acknowledged that he signed, sealed and delivered
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the same as his voluntary act and deed for the uses
and purposes therein expressed.

CHARLES M. LUM, M. C. C,

EXHIBIT C.

Know all Men by These Presents, That I,
William P. Mullin, of the City of Newark, in the
County of Essex and State of New Jersey, do hereby
acknowledge the receipt from Annie E. Mullin, of the
same place, sole acting executrix of the last will and
testament of Peter M. Mullin, late of the said City
deceased, of the sum of three thousand, seven hun-
dred and fifty dollars in full discharge and satis-
faction of all my right, share and interest of every
name and nature in the estate of said Peter M.
Mullin, deceased, and in consideration thereof | have
released and discharged and do by these present re-
lease and forever discharge the said Annie E. Mullin,
sole acting executrix as aforesaid, and also the estate
of the said Peter M. Mullin, deceased, of and from
any and all further or other accounting or reckoning
in respect to my interest in said estate, and of and
from any and all distributive share, debts, dues,
claims and demands which I ever had, now have or
hereafter can, shall or may have against said estate
by reason of anything existing at the date hereof;
excepting only my share or interest in the house and
premises situate and known as number ninety-one
(91) Lafayette Street in said City.

And | do hereby covenant, promise and agree to
and with said Annie E. Mullin, sole acting executrix
as aforesaid, that | will at any time hereafter, when
reasonably required, make, execute and deliver any
and all such further or other instrument or instru-
ments of writing as may be necessary, to fully
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effectuate and carry into effect the true intent and
meaning of these presents.

In Witness Whereof, | have hereunto set my
hand and seal this nineteenth day of May, A. D.
Eighteen hundred and ninety-six.

WILLIAM F. MULLIN, [r.s]

Signed, sealed and delivered in
the presence of

Fred H. Lum.

State of New Jersey, 1
County of Essex. 58

Be it remembered that on this nineteenth day of
May, A. D. Eighteen hundred and ninety-six, before
the undersigned, a Master in Chancery of New
Jersey, personally appeared William F. Mullin, who
I am satisfied is the releasor in the foregoing release
named, and who executed the same; and | having
first made known to him the contents thereof he
acknowledged that he signed, sealed and delivered
the same as his voluntary act and deed for the uses
and purposes therein expressed.

FRED H. LUM, M. C. C.
EXHIBIT D.
Know all Men by These Presents, That |, Grace
T. Mullin, of the City of Newark, in the County of

Essex and State of New Jersey, do hereby acknowl-
edge the receipt from Annie E. Mullin, of the same
place, sole acting executrix of the last will and testa-
ment of Peter M. Mullin, late of the said city, de-
ceased, of the sum of three thousand, seven hundred
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and fifty dollars in full discharge and satisfaction
of all my right, share and interest of every name and
nature in the estate of said Peter M. Mullin, de-
ceased, and in consideration thereof | have released
and discharged and do by these presents release and
forever discharge the said Annie E. Mullin, sole act-
ing executrix as aforesaid, and also the estate of the
said Peter M. Mullin, deceased, of and from any and
all further or other accounting or reckoning in re-
spect to my interest in said estate, and of and from
.any and all distributive shares, debts, dues, claims
and demands which | ever had, now have or here-
after can, shall or may have against said estate by
reason of anything existing at the date hereof; ex-
cepting only my share or interest in the house and
premises situate and known as number ninety-one
(91) Lafayette Street in said city.

And | do hereby covenant, promise and agree to
and with said said Annie E. Mullin, sole acting
executrix as aforesaid, that | will at any time here-
after, when reasonably required, make, execute and
deliver any and all such further or other instrument
or instruments of writing as may be necessary to
fully effectuate and carry into effect the true intent
and meaning of these presents.

IX Witness Whereof, | have hereunto set my
hand and seal this fourth day of April, A D.
Eighteen hundred and ninety-nine.

GRACE T. MULLIN, [1.s]

Signed, sealed and delivered in
the presence of

Chas. M. Ltm.
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State of New Jersey7 ss
County of E ssex.

Be it remembered that on this fourth day of April,
A. D. Eighteen hundred and ninety-nine, before the
undersigned, a Master in Chancery of New Jersey,
personally appeared Grace T. Mullin, who | am sat-
isfied is the releasor in the foregoing release named,
and who executed the same; and | having first made
known to her the contents thereof, she acknowledged
that she signed, sealed and delivered the same as her
voluntary act and deed for the uses and purposes
therein expressed.

CHARLES. M. LUM,
Master in Chancery of New Jersey.

K now all Men by These Presents, That I, James

S. Mullin, of the City of Newark, in the County of

Essex and Stgte of New Jersey, do hereby acknowl-
edge the receipt from William F. Mullin, adminis-
trator with the will annexed of Peter M. Mullin, late
of the said city, deceased, of the sum of THREE
THOUSAND SEVEN HUNDRED AND FIFTY
DOLLARS ($3,750) in full discharge and satisfaction
of all my right, share and interest of every name and
nature in the estate of said Peter M. Mullin, de-
ceased, and in consideration thereof, | have released
and discharged and do by these presents release and
forever discharge the said William F. Mullin, ad-
ministrator as aforesaid, and also the estate of the
said Peter M. Mullin, deceased, of and from any and
all further or other accounting or reckoning in re-
spect to my interest in said estate, and of and from
any and all distributives share, debts, dues, claims
and demands which | ever had, now have or here-
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after can, shall or may have against said estate by
reason of anything existing at the date hereof.

And | do hereby covenant, promise and agree to
and with said William F. Mnllin, administrator as
aforesaid, that I will at any time hereafter, when
reasonably required, make, execute and deliver any
and all such further or other instrument or instru-
ments of writing as may be necessary to fully
effectuate and carry into effect the true intent and
meaning of these presents.

In Witness W nhereot, | have hereunto set my
hand and seal this twenty-first day of December,
A D, Nineteen hundred and three.

JAMES S. MULLIN, [1.s1]

10

Signed, sealed and delivered in ,20

the presence of

Chartes M Ltjm.

State of New Jersey,

County of E ssex. f

Be it remembered, that on this twenty-first day of
December, A. D., Nineteen hundred and three, before
me, the subscriber, a Master in Chancery of New
Jersey, personally appeared James S. Mullin, who, |
am satisfied is the releasor in the foregoing release
named, and who executed the same; and | having
first made known to him the contents thereof, he
acknowledged that he signed, sealed and delivered
the same as his voluntary act and deed for the uses
and purposes therein expressed.

CHARLES M. LUM,
A Master in Chancery of New Jersey.

4U



10

20

30

Bill of Complaint.

EXHIBIT F.

\

Know all Men by These Presents, That |, Isabel

B. Mullin, of the City of Newark, in the County of

Essex and State of New Jersey, do hereby acknowl-
edge the receipt from William F. Mullin adminis-
trator with the will annexed of Peter M. Mullin, late
of the said city, deceased, of the sum of THREE
THOUSAND SEVEN HUNDRED AND FIFTY
DOLLARS ($3,750) in full discharge and satisfac-
tion of all my right, share and interest of every name
and nature in the estate of said Peter M. Mullin, de-
ceased, and in consideration thereof, | have released
and discharged and do by these presents release and
forever discharge the said William F. Mullin, ad-
ministrator as aforesaid, and also the estate of the
said Peter M. Mullin, deceased, of and from any and
all further or other accounting or reckoning in re-
spect to my interest in said estate, and of and from
any and all distributive share, debts, dues, claims
and demands which | ever had, now have or here-
after can, shall or may have against said estate by
reason of anything existing at the date hereof.

And | do hereby covenant, promise and agree to
and with the said William F. Mullin, administrator
as aforesaid, that | will at any time hereafter, when
reasonably required, make, execute and deliver any
and all such further or other instrument or instru-
ments of writing as may be necessary to fully
effectuate and carry into effect the true intent and
meaning of these presents.

In Witness Whereof, | have hereunto set my
hand and seal this tenth day of December, A, D,
Nineteen hundred and six.

ISABEL R. MULLIN, [1.s]
Signed, sealed and delivered in
the presence of
Chas. M. Lum.
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State of New Jersey,! s
County of E ssex. J

Be it remembered, that on this tenth day of Decem-
ber, A. D,, Nineteen hundred and six, before me, the
subscriber, a Master in Chancery of New Jersey,
personally appeared Isabel R. Mullin, who, I am sat-
isfied is the releasor in the foregoing release named,
and who executed the same; and | having first made
known to her the contents thereof, she acknowledged
that she signed, sealed and delivered the same as her
voluntary act and deed for the uses and purposes
therein expressed.

CHARLES M. LUM,
A Master in Chancery of New Jersey.
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Answer and Cross-Bill.

Answer and Cross Bill.
(Filed December 23, 1911.)

IN CHANCERY OF NEW JERSEY.

petween On Bill for
Wittiam F. Murtin, . ]
. Injunction,
Complainant,
etc.
and
Annie E. Murtrin, et. als., Answer-and
Defendants. Cr0ss Bill.

The joint and several answer of Peter M. Mullin,
an infant, under the age of twenty-one years, by
Joseph J. Mullin, his Guardian, and of Annie E.
Mullin, Marie Mullin, Joseph L. Mullin and Grace G
Mullin, his wife, James S. Mullin and Nellie Mullin,
his wife, Grace T. Coburn and John J. Coburn, her
husband, and Isabella Mulvihill and Charles C.
Mulvihill, her husband, defendants, to the bill of
complaint of William F. Mullin, complainant, in the
above stated cause:

These defendants now and at all times hereafter,
saving and reserving to themselves all, and all man-
ner of benefit and advantage of exception, to the
many errors, uncertainties and inperfections in the
said bill of complaint contained, for answer there-
unto, or unto so much thereof as these defendants
are advised it is material or necessary for them to
make answer unto, answering severally say:

1 They admit that Peter M. Mullin, late of the
City of Newark, departed this life, leaving his last
will and testament, at the time and to the effect as
stated in paragraph ‘‘one®of said bill of complaint.
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2 They admit the statements of paragraph
“two” in said bill of complaint regarding the proof
of the will of said Peter M. Mullin, and the issuing
of letters testamentary thereon to Annie E. Mullin,
widow and one of the executors therein named, and
that she took upon herself the burden of the adminis-
tration of said estate; further they admit the state-
ments of paragraph 3 of said bill of complaint re-
garding the surviving family of said Peter M.
Mullin, deceased, with the exception that Peter M.
Mullin, Jr., was not born until April twenty-fourth,
Eighteen hundred and ninety-two, following the
death of said Peter M. Mullin, his father, of Novem-
ber eighteenth, Eighteen ninety-one. They neither
admit nor deny the statements in paragraph 4 of said
bill of complaint, relating to the assets of the estate
of Peter M. Mullin, deceased, but leave said com-
plainant to make such proof thereof as he may be
advised is necessary and proper under the circum-
stances.

3 These defendants further answering, admit
that said Peter M. Mullin died seized of the assets
of the business of undertaking carried on by him,
in his lifetime, as stated in paragraph 5 of said bill
(f complaint. They deny that said assets were of
little or of no value and that the obligations of the
business were about equal to the value of all the
assets thereof, but on the contrary thereof allege the
fact to be that said business had been established for
many years, and was one of the very best paying
undertaking businesses in the City of Newark; that
the good-will of said business was very valuable
from the fact that said Peter M. Mullin, in his life-
time, had acquired the confidence and affectionate
regard of great numbers of the substantial and well-
to-do citizens of Newark and Essex County, who in
his life-time were accustomed to retain him for their
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family burials, and after his death, in an accidental
and tragic manner, were moved by sympathy to con-
tinue business relations with the undertaking estab-
lishment left by him. That in addition there was
on hand a very complete stock of supplies, consisting
of embalming boards, embalming tops, candle sticks,
chairs, rugs, stools, pedestals and like articles apper-
taining to the undertaking business, which would
cost large sums of money to install, and which were
in excellent condition for use, and which continued to
be used in the said business. Moveover, there were
several thousand dollars of good and collectible ac-
counts outstanding on the books of said Peter M
Mullin at the time of his decease, in addition to the
assets set forth in paragraph 5 of said bill.

4. These defendants further answering, admit
that as stated in paragraph 6 of said bill, said Joseph
J. Mullin did not qualify ~s executor of said will;
and that, after the probate thereof, Annie E. Mullin,
the executrix, proceeded to conduct the said business
of undertaking, for the benefit of herself and chil-
dren, and that she did not file an inventory of the
personal estate of said testator.

5 These defendants further answering, admit
that said William F. Mullin, after the death of his
said father, continued the conduct of the undertaking
business, and assisted his mother therein; but they
further say that other of these defendants, to wit:
Joseph L. Mullin and James S. Mullin, and later
on Peter M. Mullin also assisted in the conduct of
said business, it being considered a family matter
and operated for the benefit of all. Further thev
admit that as therein stated, an agreement was made
between Annie E. Mullin, executrix, this defendant,
Joseph L. Mullin, and said complainant, to the ef-

an™~°r  PUrPoses se® in said paragraph
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6. These defendants further answering, neither
admit nor deny that as stated in said paragraph 8
said Joseph L. Mullin, before the time fixed for the
termination of said agreement, refused further to be
bound thereby, and established himself in business
in Morristown, New Jersey, but leave the complain-
ant to make such proof thereof as he is advised may
be necessary or proper under the circumstances.
They deny that as in said paragraph 8 stated, said
Annie E. Mullin, executrix, agreed with said com-
plainant that the balance of the profits of the busi-
ness remaining after the support and maintenance
of said Annie E. Mullin and the said infant children,
should belong to said William F. Mullin, complain-
ant, in payment of her services in conducting said
business after the withdrawal of said Joseph L.
Mullin, or at any time, but on the contrary thereof
allege the fact to be that no further,; or other agree-
ment, was ever made by said executrix, with said
complainant, than the agreement made as aforesaid,
with said complainant and said defendant, Joseph
L Mullin, and that said complainant continued his
services in said business, assisted by said James S.
Mullin, and afterwards, by said Joseph L. Mullin,
and said Peter M. Mullin, only upon the same foot-
ing as the other members of the family of said Peter
M Mullin as to sharing in the profits thereof, as a
work in which all of said family were interested and
in the profits of which all should participate.

7, These defendants further deny that as stated
in said bill of complaint, in paragraph 8 thereof,
said complainant, as a result of his personal efforts
in said business, derived funds for the support and
maintenance of his mother and her children, or that
he did so to continue to support them under arangee
ment with his mother until her death; but on the
contrary thereof, allege the fact to be, that all of
said children, as soon as they were able, were re-
quired to and did render assistance in the conduct
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of said undertaking business equally with said com-
plainant, and the female members of the family were
required to and did seek and secure positions of
various kinds from which they derived incomes to
support themselves; being driven thereto by the con-
tinual nagging of said complainant in his capacity
as elder brother, and by his harsh and parsimonious
conduct.

8 These defendants further answering, admit the
statements contained in paragraphs 9, 10 and 11 of
said bill of complaint regarding the payment of
shares and the giving of releases by said complain-
ant, and these defendants, Joseph L. Mullin and
Grace T. :Coburn, except that these defendants say
that said releases were intended to and did apply
only to the value of the bonds and mortgages and
money left in specie by their father, Peter M. Mullin,
at the time of his death, and were not intended to and
did not affect their rights in the real estate of said
Peter M. Mullin or in his undertaking business left
by him for the benefit of his family as aforesaid;
their rights in said business being held subject to a
future accounting thereof.

9. These defendants further answering, neither
admit nor deny the statements in paragraph 12 of
said bill of complaint, but leave the said complainant
to make such proof thereof as he may be advised is
necessary or proper under the circumstances. They
further admit the statements of paragraph 13 there-
of, regarding the death of Annie E. Mullin, execu-
trix, and that all the children of said Peter M. Mullin
survived her, with the exception of Louis, who pre-
deceased her, without leaving him surviving lawful
issue. Further they admit that letters of adminis-
tration, with the will annexed of said Peter M
Mullin, deceased, were granted unto said William F.
Mullin, and that prior to the granting of said letters
to said complainant, said Joseph J. Mullin re-
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\
nounced in writing his right to act as executor of
said last will. These defendants further answering,
admit the statements of paragraph 14 of said hill of
complaint, regarding the infancy of certain of the
children of Peter M. Mullin at the time of the death
of said Annie E. Mullin, executrix; they having been
born at the times stated in said paragraph.

10. Thisdefendant, James S. Mullin, further answer-
ing for himself, admits that as stated in paragraph
15 of said bill of complaint, he executed a release of
his rights against the estate of said Peter M. Mullin,
but alleges the fact to be that said release was
executed upon information furnished by said Wil-
liam F. Mullin and without making an acounting of
said estate, and without giving this defendant an op-
portunity to examine into the condition of said
estate; and that said information as to the value of
said estate, given by said William F. Mullin to this
defendant, as an inducement for him to sign said re-
lease, was misleading and false and intended so to
be by said William F. Mullin; in that his share would
well amount to the sum of Thirty-seven hundred and
fifty dollars without regard to the value of the real
estate of said Peter M. Mullin, as was the case in the
settlement with his brothers and sisters as afore-
said; and this defendant further alleges the fact to
be that in executing said release he believed it had
no reference to the undertaking business belonging
to the estate of Peter M. Mullin, deceased, but he
has since been advised that said William F. Mullin
claims that this defendant, in executing said release,
gave up all his rights in the said undertaking busi-
ness and all other property of the estate of Peter M.
Mullin, as aforesaid; but this defendant denies that
suchwas ever his intention in executing said release.

11. And this defendant, Isabella R. Mulvihill,
formerly Mullin, further answering for herself, ad-
mits that as stated in paragraph 16 of said bill of
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complaint, she executed a general release of her
claims as therein stated, for the sum of Thirty-seven
hundred and fifty dollars; hut further charges the
fact to be that in executing said release she believed
it had no reference to the said undertaking business
of Peter M. Mullin, but that same was subject to a
future accounting by the said administrator, in the
division of which business, upon such accounting, she
would participate as one of the children of said
Peter M. Mullin.  And she further charges the fact
to be that said William F. Mullin refused to make an
accounting of said estate upon her request before
the signing of said release, alleging that her other
brothers and sisters had received Thirty-seven hun-
dred and fifty dollars and she must be satisfied with
what they had received; whereupon this defendant
executed said release, but under protest claiming,
which was and is the fact, that her share in the estate
of said Peter M. Mullin was of considerably more
value than the aforesaid sum, and insisting that
upon a future accounting she must receive what was
properly due her.

i2. And this defendant, Anna E. Mullin, further

answering for herself, admits that as stated in para-
graph 17 of said bill of complaint, she has received
certain sums from said complainant as adminis-
trator, on account of her share in said estate, and
further alleges that she executed a release to said
William F. Mullin, administrator, but that the same
was done under protest, and after demanding that
said William F. Mullin make a proper accounting of
the said estate, so that her share might be exactly
ascertained, which accounting said William F.
Mullin refused to give, claiming that she must take
what her other brothers and sisters had received,
and this defendant alleges the fact to be that said
release was executed practically under compulsion,
and the threat of said William F. Mullin to with-
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hold from her all money due on her said share in-
definitely unless she executed the said release. And
further this defendant says that in executing said
release, she believed the same had no reference to
her rights in the undertaking business belonging to
the estate of her father, but that upon settlement of
the same she would receive her proper share therein
regardless of said release.

13 These defendants, further answering, neither
admit nor deny the statements contained in para-
graph 18 of said bill, regarding the assets of the
estate of said Peter M. Mullin, at the time of the
appointment of said complainant as administrator
with the will annexed, but leave the said complainant
to make such proof thereof as he shall be advised is
necessary or proper under the circumstances. EX-
cept that in regard to lots numbers 12, 16 and 17 on
map of Homestead Park, mentioned in said para-
graph, they say that the same were purchased by
the said William P. Mullin, with money taken from
the estate of Peter M. Mullin, and without the con-
sent of any of the heirs thereof; and that said Wil-
liam F. Mullin should account for the amount of
money so applied to the purchase of said lots, and
should be compelled to reimburse the said estate for
any loss sustained by the purchase of said lots as
aforesaid.

14. These defendants, further answering, deny
the statement in paragraph 19 of said bill of com-
plaint, that said complainant supported and main-
tained his infant brothers and sisters from the time
of his mother’s death until they attained the age of
twenty-one years; but on the contrary thereof allege
the fact to be that immediately after the death of
his said mother, said William F. Mullin insisted that
a many of said infant children as were able should
g to work and help to maintain themselves; and
this defendant, James S. Mullin, has constantly
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worked and supported himself from the time he was
ten years old, first in assisting in conducting the said
undertaking business, and from the time of his
mother’s death, when he was eighteen years old,
until he was twenty-one years old he worked and
supported himself at other employments. This de-
fendant, Anna E. Mullin, for sometime after her
mother’s death, was maintained by said William F.
Mullin at boarding school, etc., but he was so
parsimonious in supplying, money to her that she
was almost constantly in need, and finally obtained
a position in which she earned money sufficient to
maintain herself. Said Peter M. Mullin, defendant,
since he was seventeen years of age, has been, in
business in which he received wages sufficient to
support himself, except that said William F. Mullin
had paid fifteen dollars per month for his board
with his sister, Grace T. Coburn, one of these &le-
fendants. Said Marie Mullin, defendant, after her
mother’s death, was sent to boarding school by said
William F. Mullin, who paid for her board and tui-
tion, and in addition thereto furnished her clothes,
and provided for her wants, but so scantily that she
was very frequently in need and if it were not for
the fact that she was preparing for the profession
of teaching, she would have been obliged to give up
school and seek a position where she could earn
money to provide for her maintenance.

15. These defendants, further answering, neither

admit nor deny that said William F. Mullin has spent
as much as five hundred dollars per year, on each
of the infant children, in their maintenance, educa-
tion and support, as in said paragraph 19 set forth,
but leave the said complainant to make such proof
thereof as he may be advised is necessary or proper
under the circumstances. But they deny that the
sum spent by him for such maintenance, education
and support, was in excess of the income of any in-
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terest said children possessed in the estate of their
father, and they deny that the money so paid, laid
out and expended was in reality the earnings of said
William F. Mullin and the result of his personal
efforts; and they deny that the assets of the under-
taking business carried on by said William F. Mullin
were of absolutely no value, and would have pro-
duced nothing upon sale; and they deny that the said
business existed and realized results only by reason
of the personal efforts of said William F. Mullin,
and of the reputation and good-will established and
maintained by said William F. Mullin; but on the
contrary thereof, allege the fact to be that the in-
terest of the said infant children in the business of
their late father, and the income therefrom, was a
very large sum of money, and said income was amply
sufficient to provide for their proper maintenance
and education if properly applied, thereto, without
the necessity of compelling them to work and sup-
port themselves before completing their schooling
and reaching their majority.

16. And further, these defendants, aver the fact
to be that the assets of said undertaking business
were of great value, as hereinbefore set forth, and
the good-will thereof established by said Peter M.
Mullin in his life-time, was an asset of tremendous
value before said William F. Mullin was born, and
was no less valuable at the time said complainant
assumed control of said business after being ap-
pointed administrator with the will annexed of the
estate of Peter M. Mullin, deceased.

17. And these defendants, further answering,
neither admit nor deny that as therein stated in
paragraph 20, said complainant, after his appoint-
ment as administrator, discovered that the assets
of the estate of his father would not be sufficient
to pay to each child, upon attaining its majority, the
sum of Thirty-seven hundred dollars, without in-
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eluding therein the value of the premises known as
228 Lafayette Street, Newark, N. J.; or that it would
be impossible to effect any equality of distribution
among all the children of the testator, without dis-
posing of the said real property and converting the
same into money; or that said Joseph L. Mullin,
Grace T. Coburn and said complainant, should have
only such interest therein as might be necessary to
equalize their shares in the estate of said Peter M
Mullin, deceased, but leave the said cdrhplainant to
make such proof thereof as he may be advised is
necessary or proper under the circumstances.

18. These defendants further answering admit
all the statements contained in paragraph 21 of said
bill of complaint. These defendants, further an-
swering, neither admit nor deny the statements con-
tained in paragraphs 22, 23, 24, 25, 26 and 27 of said
bill of complaint, but leave the said complainant to
make such proof thereof as he maybe advised is nec-
essary or proper under the circumstances.

19. These defendants, further answering, neither
admit nor deny the statements contained in para-
graph 28 of said bill. Cut further they say that they
too are desirous that said complainant should ac-
count for his administration of the estate of Peter
M. Mullin, deceased, and should make over and pay
to the defendants interested in said estate, their re-
spective shares therein, and that the same may be
done by the aid of this court, in this suit, after the
same have been properly ascertained by this court,
in this cause.

20. And these defendants, further answering, say
that as to the alleged agreement set forth in para-
graph 8 in said bill of complaint whereby said com-
plainant was to have and receive for his services the
balance of the profit of the business remaining after
the support and maintenance of his mother and the
said infant children, the same was illegal and not
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binding upon these defendants; and particularly
such of them as were under age at the time of the
making of said alleged agreement; and these de-
fendants hope that they shall have the same benefit
of this defense as if they had demurred to the com-
plainant’s bill in that particular.

2. All which matters and things these de-
fendants are ready to aver, maintain and prove, as
this Honorable Court shall direct, and humbly pray
to be hence dismissed with their reasonable costs
and charges, in this behalf, most wrongfully
sustained.

2. And these defendants, Peter M. Mullin, by
his said guardian, and Marie Mullin and Anna E.
Mullin, by way of cross-bill, exhibited against the
complainant, show unto your Honor:

1 That said William F. Mullin, disregarding the
terms of the will of said Peter M. Mullin, deceased,
and the duties of his said office as administrator with
the will annexed, and against the protests of these
defendants, has lately claimed the said undertaking
business to be his own, and has refused to account
for the profits arising therefrom while the same has
been under his charge as administrator with the will
annexed, upon the pretense that by some agreement
with Annie E. Mullin, executrix of the last will and
testament of Peter M. Mullin, deceased, he became
entitled as in his own right to said profits, and the
rights and interests of these and other defendants,
the children of Peter M. Mullin, deceased, in the
business aforesaid.

2 That said William F. Mullin has habitually
taken the funds belonging to said estate, and used
them in the prosecution and conduct of private busi-
ness ventures and speculations of his own, acquiring
therefrom, in some instances, large profits which he
applied to his own use; and in other instances
sustaining great losses which he has charged against
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the estate of said Peter M. Mullin, deceased. That
the extent of these transactions is wholly unknown
to these defendants, but they are informed and be-
lieve that they have been numerous and large.

3. And these defendants further show that the

gross income of said undertaking business, from
August first, Nineteen hundred, when said William

F. Mullin assumed control thereof as administrator

with the will annexed, will average about Twenty-
five thousand dollars per year, and that the net in-
come was upwards of Twelve thousand, five hundred
dollars per year; the whole of which, with the ex-
ception of the very small sum not exceeding Five
hundred dollars per year spent by him, as alleged,
for the support and maintenance of these defendants,
is claimed by the said William F. Mullin as belonging
to him by virtue of the agreement aforesaid, or some
other right. But these defendants show that said
complainant conducted said business, and was
authorized to conduct it, since the death of said
Annie E. Mullin, only by virtue of his office as ad-
ministrator with the will annexed of Peter M. Mullin,
deceased; and as such, had no right or authority to
use the funds thereof in his own business enterprise
for his own purposes, nor to claim therefrom any
portion thereof more than his proper compensation
allowed by law, for his services as such adminis-
trator with the will annexed; and that in using said
funds for his own purposes, and in claiming the
entire profits of said business, and refusing to ac-
count therefor as administrator, he is acting con-
trary to law and in derogation of the rights of these
defendants and others, the children of said Peter M
Mullin, deceased.

23.  All which actings, doings and pretenses are
contrary to equity and good conscience, and tend to
the manifest, wrong, injury and oppression of these
defendants in the premises. In tender consideration
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whereof, and for as much as these defendants are
without adequate remedy in the premises, at and by
the strict rules of the common law, and can only ob-
tain relief in this Honorable Court, where matters
of this nature properly cognizable and relievable.
24.  To the end, therefore, that the said William

F. Mullin, complainant, both individually and as ad-
ministrator with the will annexed of Peter M. Mullin,
deceased, may without oath, true and perfect answer
make to all and singular the matters aforesaid, and
that as fully and particularly as if the same were
here again repeated, and he distinctly interrogated
thereto; that the said William P. Mullin, both in-
dividually and as administrator with the will an-
nexed as aforesaid, be required to account for all
the business of Peter M. Mullin, deceased, conducted
as aforesaid, since August first, Nineteen hundred,
and the rents and profits of the same; that the same
may be ascertained by this Honorable Court and may
be decreed to be the property of the estate of Peter
M Mullin, deceased; and upon being so ascertained
and determined, may be divided among these de-
fendants and others, the children of Peter M. Mullin,
deceased, notwithstanding any release or releases
secured from them as aforesaid by false and
fraudulent pretenses or otherwise; that said Wil-
liam F. Mullin may be required to account for all
the moneys belonging to the estate of Peter M.
Mullin, deceased, applied by him to his own use and
for his personal business ventures, and may be re-
quired to turn over the profits arising therefrom to
the estate of Peter M. Mullin, deceased, after the
amount thereof has been ascertained; and that also
any and all property, real or personal, acquired by
him by using the funds of said estate as aforesaid,
whether the same remain and be in the name of said
William F. Mullin or in the name of Loretta A
Mullin, wife of said William F. Mullin, or their
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assigns, when discovered, may be decreed to be held
by them, or any or either of them, only in trust for
these defendants and others, the children and heirs-
at-law of said Peter M. Mullin, deceased, and only
for their use and benefit; and that these defendants
may have such other and further relief as the nature
of the case may require, and as shall be agreeable to
equity and good conscience.

25. May it please your Honor, the premises con-

sidered, to grant unto your orators, the State’s Writ
of Subpoena, issuing out of and under the seal of
this Honorable Court to be directed to the said
William F. Mullin and Loretta A. Mullin, and their
assigns, when discovered, commanding them, and
each of them, by a certain day and under a certain
penalty therein to be expressed, to be and appear
before your Honor, in this Honorable Court, then
and there to answer all and singular the premises,
and to stand to, abide by and perform such order and
decree therein as to your Honor shall seem meet,
and as shall be agreeable to equity and good con-
science. And your orators, as in duty bound, will
ever pray, etc.

MICHAEL J. TANSEY,
Solicitor for and of Counsel with Defendants.
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Replication and Answer to Cross Bill.
(Filed February 19,1912.)

IN CHANCERY OF NEW JERSEY.

Between
William F. Mtjllin, On Bill, etc.
Complainant, Replication
and and Answer to
Anna E. Mullin, et. als. Cross-Bill.
Defendants.

The replication of William F. Mnllin, complainant,
to the answer of the defendants.

The complainant joins issue on so much of the
defendants’ answer as is not in the nature of a cross-
bill, and as to that part of said answer which is in
the nature of a cross-hill, he says:

1 That he admits that he has claimed the said

undertaking business to be his o p and that he has
refused to account for the profits arising therefrom
since his appointment as administrator with the will
annexed of his father, but this complainant denies
that the said undertaking business has been under
his charge or conducted by him as administrator
with the will annexed but under the circumstances
hereinbefore set forth in his bill of complaint filed in
this cause; and that this complainant insists that
upon the death of his mother the assets of the under-
taking business were of little value and that the
business existed and realized results only by reason
of the personal efforts of this complainant, and that
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the relations of this complainant to the said busi-
ness are as set forth in his bill of complaint herein.

2. That this complainant denies each and every
allegation contained in the second paragraph of the
said cross-bill.

3. That this complainant denies that he assumed
control of the said undertaking business as adminis-
trator with the will annexed as alleged in the third
paragraph of said cross-bill; but he admits that the
gross income of the said undertaking business car-
ried on by him as aforesaid will average about
Twenty-five thousand dollars per year, as alleged in
said cross-bill, but he denies that the net income was
upwards of Twelve thousand, five hundred dollars
per year, as alleged in said cross-bill; and this com-
plainant admits that the whole of that income is
claimed by him as belonging to him by virtue of the
agreement and arrangement set forth in the bill of
complaint herein; and this complainant denies that
he conducted said business and was authorized to
conduct it since the death of his mother only by
virtue of his office as administrator, as in said cross-
bill alleged; and this complainant denies that he used
any funds belonging to the estate of his father in
any of his own business enterprises, but this com-
plainant insists that the profits derived from said
undertaking business were his own property and
were the result of his own personal efforts and the
income of a business which he had built up and main-
tained by his own personal activity therein; that all
the profits of said business are the property of this
complainant and thaCt the said defendants have no
interest therein, and that this complainant has ex-
pended considerable moneys in the maintenance, edu-
cation and support of the infant children of his
parents, and that the moneys laid out by him for
said purposes is vastly in excess of the income of any
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interest that the said infant children had in the
estate of their father.

Wherefore, this complainant, the defendant to said
cross-bill, prays to be hence dismissed, with his
reasonable costs and charges in this behalf most
wrongfully sustained.

LUM, TAMBLYN & COLYER, 10
Solicitors for and of Counsel with Complainant.
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Replication to Answer to Cross Bill.
(Filed February 23,1912.)

IN CHANCERY OF NEW JERSEY.

On Bill for

Between ; ;
Injunction,
William F. Mullin, etc.

Complainant, On Answer to

and Cross-Bill.

Anna E. Mullin, et. als., Replication tg

Defendants, ANSwer to
Cross-Bill.

The replication of Anna E. Mnllin, Marie Mullin,
Grace T. Coburn and John J. Coburn, her husband,
Joseph L. Mullin and Grace G. Mullin, his wife,
Janies S. Mullin and Nellie Mullin, his wife, Isabella
Mulvihill and Charles C. Mulvihill, her husband, and
Peter M. Mullin, by his guardian, Joseph J. Mullin,
to the answer of complainant to the cross-bill of
said defendants in the above stated cause.

The said defendants join issue on the complain-
ant’s answer to the cross-bill of defendants in the
above stated cause.

MICHAEL J. TANSEY,
Solicitor for Defendants.
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Order of Reference.
(Filed March 14, 1912))

IN CHANCERY OF NEW JERSEY.

Between on Bill for
William F. Mullin, Injunction,
Complainant, etc.
and Order of
Reference to
Annie E. Mullin, et. als,, Vice

Defendants. Chancellor.
20

It is on this 13th day of March, Nineteen hundred
and twelve, on motion of Michael J. Tansey, of
counsel with the defendants, ordered, that the above
stated cause be referred to Hon. F. W. Stevens, one
of the Vice-Chancellors to hear the same for the
Chancellor and to report thereon to him and advise
what order or decree should be made therein.

MAHLON PITNEY, C.

Consent is hereby given on the part of the com-

plainant to the making and entry of the foregoing
order.

LUM, TAMBLYN & COLYER,
Solicitors for Complainant.
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William F. Mullin, direct.

IN CHANCERY OF NEW JERSEY.

Between

William F. Mullen,
Complainant,
and

Anna E. Multin and other's,
Defendants.

Before His Honor Vice Chancellor Stevens.

Messrs. Lnm, Tamblyn & Colyer, appearing for
the complainant.

Mr. Michael J. Tansey, appearing for the de-
fendants.

Transcript of shorthand report of the evidence
given upon the trial of the above stated cause, on
Friday, June seventh, Nineteen hundred and twelve,
at Chancery Chambers, Newark, New Jersey.

WILLIAM F. MULLIN, sworm
Direct examination by Mr. Lum.

You are the complainant in this case?
Yes, sir.
And your father’s name was what?
Peter M. Mullin.
Your mother’s name?
Annie E. Mullin.
I show you a probate copy of the will of Peter
M. Mullin; you recognize it as such?
A Yes, sir.
Mr. Lum. | offer this in evidence.
Marked exhibit C 1.
Q | show you a certified copy of your appoint-
ment as administrator, c. t. a. of the estate of Peter
M. Mullin; do you recognize it as such?

O P>O PO >O
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A Yes, sir.

Mr. Lum. | offer that in evidence.
Marked exhibit C 2

Q I show yon what purports to be an agreement
between Annie E. Mullin, yourself and Joseph L.
Mullin, dated September 24, 1895; do you recognize 10

« that as such?

A Yes, Sir.

Mr. Lum. | also offer that in evidence.
Marked exhibit C 3.
Q This agreement, C 3, refers to the conduction

of a business; was this agreement undertaken?
A Yes, Sir.

Q At the time when this agreement was entered

into on September 24,1895, how many children were 20
living of Annie E. and Peter Mullin?

A Seven, | think, | forget whether Lewis died
before that time or after that.

Q Who was the oldest?

A Myself.

Q How old are you now?

A | will be thirty-nine the twenty-first of this
month.

Q The next oldest? 30

A Joseph L.

Q The next?

A Grace.

Q The next?

A James.

Q The next?

A Lewis, if he was alive, was ahead of James,

then James, then lIsabella and Anna, Marie, Peter
was born five months after my father’s death.

Q Your father died when?

A November 4th, 1891, 4th or 5th, 4th | think.
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William F. Mullin, direct.

Q When this agreement was entered ijito in 1895
was the business being conducted?

A Yes, sir.

Q At the death of your father where was this
business being conducted ?

A At the same address under which it is being
conducted now, in the same building.

Q Lafayette street?

A Yes, sir.

Q Number?

, A 228; 91 at that time, the number has been since
changed.
By the Court.

Q Who owned the real estate in which it was
conducted ?

A Peter M. Mullin.

Q Were you at all familiar with the business at
that time?

A | was working for my father at that time.

Q And had for how long?

A Had ever since | was a little over fourteen,
nearly three years, fifteen, sixteen or seventeen years
of age. Y

Q Which of your brothers was also working there
at that time ?

A None of them.

Q Of what did the business consist, on the death
of your father?

A Some few caskets, hardware, at that time he
owned his own horse and wagon and a buggy we had,
carriage, single carriage.

Q How many caskets?

A Oh, probably ten, eight or ten* the outside a
dozen.

Q Were you familiar with the price of those
articles at that time?

A Yes, sir.
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Q What, in your best judgment, was the value of
the caskets at that time?

A Well, they were the cheaper grade of goods
that we always carried in stock, we never carried
any high priced, never did then and never have
since; probably a hundred and seventy-five dollars.

Q For the lot?

A Would cover the lot.

Q Ajid the horse and carriage and buggy?
A Oh, five hundred dollars.

Q What was the value of the other assets of the
business that were there, aside from the good will?

A Couple of hundred dollars.

Q Do you think: those prices are fair, in your
best judgment ?

A Oh,yes, | know they are.

Q Now this agreement, C 3, how long was this
acted under ?

A Less—

By the Court.

Q One moment. At your father’s death how old
was your mother ?

A Well, my mother would be, | think, fifty-six
when she died, she was about forty-seven, no, she
was about forty years of age probably.

By the Court.
Q Forty years of age at the death of your father?
A Yes, about that.

By the Court.

Q In good health?

A Well, no, she wasnt in good health, she had
always been troubled, for years before his death
suffered with rheumatism, shortly after his death
the baby was born, and from that time on she was
practically helpless until she died, had to have a
g{éecial chair constructed, had to take her out bed,
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By the Court.

Q Did she engage in the business actively her-
self?

A Not in the least.
By the Court.

Q Did she understand it?

A No, sir.

By the Court.
Q She had not assisted your father?
A No, sir.

By the Court.

Q Had she lived in the same house in which the
business was carried on?

A Yes, your honor, she had.

By the Court.

Q Then she saw the workings of the business
but she did not help in its conduct, is that it?

A No; she knew many of the things that were
done in connection with the business, but | mean
she was never directly a part of it, other than an-
swer the telephone, something like that, while she
was able, but from my infancy, a number of years
on, she wasn't able to do any of those things much.

By the Court.

Q Well, did she understand the business?

A She didnt understand anything about the de-
tails of the business in any way.

Q How long was this agreement acted under?
A Less than a year, | recall that from the fact—

The Court. When you say “this agreement.”

Q C 31 refer to.

A —my brother left; of course he was working
in New York at the time of my father’s death, and
after consulting with my mother | advised her to
let me take him to work with me in the business, and
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he left the job, working in Oppenheimer & Company
in New York, to come and work here with me in
the business.

Q How long did he stay, under this agreement!

A That was before this agreement, up to the
time of this agreement, that was about four or five
years he was working there when this agreement
was made, then we entered into this agreement of
partnership in the business, that agreement that you
have there; after that agreement had been in effect
less than a year my brother left and went to Mor-
ristown in the undertaking business for himself,
and asked for a settlement; my mother, in an effort
to settle with him, interviewed the firm of Guild &
Lum at that time, who had been counsel and drew
my father™ will or probated the will, and every-
thing, and Mr. Fred Lum, my uncle Michael A.
Mullin, my mother and myself, we had a conference
and Mr. Lum suggested an appraisement of the
estate at that time; the appraisement was made,
which included all moneys which we had at that
time, arriving from insurance, railroad settlement,
etc., as a result of his death; some of the money at
that time had been converted into bonds, etc., but
the estate was appraised, including the real estate,
the bonds and mortgages held at that time, and it
inventoried something like thirty odd thousand dol-
lars; this of course was after my brother went to
Morristown and wanted a settlement of his share
of the estate, and upon the advice of Mr. Lum an
appraisement was made, and it was divided into,
| think, eight parts of thirty-seven hundred and fifty
dollars apiece; Mr. Lum suggested that we take our
settlements, and the rest of the children, after the
agreement that if | stayed and conducted the busi-
ness and supported the children and educated them
out of it, that whatever profits there were to be were
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mine, assuring her | would take care of the children
until the youngest was of age, which was Peter; we
accepted our thirty seven hundred and fifty dollars
apiece, myself, my brother Joe, and my sister Grace
at that time; the others has been settled with by me
on that basis, since her death.

Q | show you certain paper purporting to be a
release from Joseph L. Mullin to you, dated the 19th
day of May, 1896; do you recognize that as such?

A Yes, sir.

Mr. Lum. | offer this in evidence.
Marked exhibit C 4.

Q | show you what purports to be a release from
Grace T. Mullin to Annie E. Mullin, dated the 4th
of April, 1899; do you recognize this as such?

A Yes, sir.

Mr. Lum. We offer this in evidence.
Marked exhibit C 5.

Q I show you release from James 8. Mullin to,
you as administrator with the will annexed, dated
December 21, 1903; do you recognize that as such?

A Yes, sir.

Mr. Lum. We offer this in evidence.
Marked exhibit C 6.

Q I show you release from James S. Mullin to
you as administrator with the will annexed, dated
December 21,1903; do you recognize that as such?

A Yes, sir.

Mr. Lum. Offered in evidence.
Marked exhibit C 7.

Q | show you release from yourself to your
mother, as sole acting executrix of Peter M. Mullin,
dated also the 19th day of May, 1896; do you recog-
nize that as such?

A Yes, sir.



63
William F. Mullin, direct.

Mr. Lum. Offered in evidence.
Marked exhibit C 8.

Q I show you what purports to be receipts from
Anna Mullin with reference to her settlement in the
share of the estate of Peter Mullin, they are an-
nexed; do you recognize them as such?

A Yes, sir.

Mr. Lum. Offer those in evidence.
Marked as one exhibit, C 9.

Q Now, Mr. Mullin, what time did you expend on
this business?

A Practically all of my time.

Q Have you been in any other business since this
time?
aIA | acquired a livery business since that time

SO.

Q And is that used incident to or in connection
with the undertaking business at all?

A Oh, no, it is entirely separate.

Q Has this undertaking business grown since the
death of your father.

A Oh, yes.

Q Who is at this time directing it?

A At this time?

Q Yes.

A Myself.

Q Under what name is it being conducted?

A The Estate of Peter M. Mullin.

Q Is there any reason for that, any reason why

it has not been changed, or why it should be changed
m the future ?

A No particular reason, other than I felt there
wasnt any use changing it; | made this agreement
with my mother to stay until the children were of
age; | thought the name could stay there until |
c anged it after the youngest one became of age,
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as | understood the agreement under which | was
working.

Q When yonr brother ceased to operate under
this agreement, C 3, did you have any further agree-
ment with your mother?

A As | stated in my explanation, | had the ver-
bal agreement with my mother as the result of the
conference held by Mr. Fred Lum, Michael A. Mul-
lin, my uncle, my mother and myself.

Q Give that agreement just as definitely and
distinctly as you can?

A After Joe had made his, | will say demands, of
course requests, but he wanted his settlement, and
as a result of it Mr. Lum suggested that the ap-
praisement be made, etc., which was done; | told my
mother at that time that I did not think, if Joe could
quit and break his agreement, discontinue to have
any connection with the business, that | should stay
there and work for nothing and have no object to
gain by staying there, and nothing to look forward
to, and all that; as a result of that statement to her
we had this conference, uncle Mike, Mr. Fred Lum,
my mother and myself?

Q@ What was the agreement ?

A And we agreed—

Q Your mother and you?

A The agreemnt was that | was to support these
children out of this business, educate, clothe and feed
them until they became of age, whatever profits aris-
ing from the business were to be mine and the busi-
ness mine after the children had arrived at their
majority.

Q Were you married at that time ?

A No.

Q When were you married?

A Eighteen hundred and ninety-eight.
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\
Cross examination by Mr. Tansey.

Q How old were yon, Mr. Mullin, when your
father died?

A Eighteen.

Q AnNd how old were you when this agreement in
writing was made in 1896,1895?

A Twenty-two or twenty-three, twenty-two |
think, twenty-two | guess, yes.

Q How old was your brother Joseph when your
father died?

A Fifteen months younger than | was.

Q After your father died you brought him to
work in the business with you, didnt you?

A As | stated, my mother and | had talked and
brought him to work with us.

Q He had previously worked in the business be-
fore, hadnt he?

A No, sir, never.

Q You and your father operated it?

A Yes, sir.

Q Did you have any helpers, besides yourself
and your father?

A WEell, not at the time of his death, previous to
that, part of the time I was with him we had had
helpers.

Q Did you personally conduct funerals before
your father died?

Yes, sir.

At the churches, etc.?

Yes, sir.

For how many years had you done it?
Three years.

Ever since you were fifteen?

Yes, Sir.

Did you make estimate on charges, etc. ?
Yes, sir.

What did you father do in the business ?
He did some of that, but X did it when he
wasnt there.

PO DO DO PO B>O >
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By the Court.

Q He was a healthy vigorous man up to the time
of his death?

A Oh, yes, accidentally killed.

By the Court.
Q Killed in a railroad accident?
10 A Yes, your honor.

Q You were not, however, depended on to do it
all, were you?

A When he wasn there | was.

Q And only when he wasnt there?

A Well, with other assistance that | might get
from the stable or different places, help that I would
engage.

Q But what I mean is when he was there he
looked after all that himself?

20 A Sometimes he did, some times he didn*.

Q Conducting funerals, etc.?

A Some times, even when he was there | did it.

Q How long had he been in the undertaking busi-
ness?

A Since eighteen hundred and seventy.

In the same location?
In the same building.
He was quite a popular man, wasn’t he?
Oh, yes, oh yes.
He was a singer, too, wasnt he?
Yes.
Sang in the church choirs?
Yes, sir.
He had a large circle of friends?
On, yes.
Wasn* he a Freeholder or something?
Yes, sir, at the time of his death.
How long had he held public office?
I think, if my memory serves me right, about
40 three years.
Q He had been elected, of course, to that office?

30
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A Yes, Sir.

Q What ward was that in?

A Fifth ward.

Q Hewas well known all over that section, wasn't
A Yes, sir.

Q And in fact all through the city?

A Practically, yes.

Q Mr. Mnllin was well known, | was going to say,

throughout the county of Essex?

A Oh, yes.

Q Now, wasn't it true that his being so well
known attracted a lot of business to his undertaking
establishment ?

A Well, I dont recall that we derived very much
business as a result of it.

Q At the time of his death you took charge, to-
gether with your brother Joseph, in the business, |
understood you to say?

A My brother Joseph, we took him from New
York to come to work with me in the business.

Q And Mr. Joseph Mullin used to conduct fu-
nerals too, did he?

A My brother Joseph, after he came with me?

Q Yes?

A Oh, yes, shortly after, after he was broken
into the business, in a little while.

Q He worked then four or five years with you?

A Up to the time he had left under that agree-
ment.

Q Then | understood you to say you told your
mother that you didn’t want to stay there any fur-
ther because you didnt have any future ahead of
you, and you wanted some ararngement made?

A Yes.

Q And as a consequence of that an agreement

was made between you and your mother?
A Yes.
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Q And also between your uncle, Michael Mullin,
and Mr. Lum?

A They were there at the time.

Q Was that the time when they made this inven-
tory of the value of the business, etc.?

A Yes, sir.

Q And at that time it was figured thirty odd
thousand dollars!

A Something like that, yes.

Q That was outside the value of the business?

A Didn’t consider the value of the business at
that time at all.

Q But you said, | think, that it considered the
value of the real estate?

A Yes.

By the Court.

Q Did you put it in the inventory; you say you
took an inventory, did you assign any value to the
business in that inventory?

A No.

By the Court.

Q The inventory is not in existence ?

A No.

Q That was a verbal arrangement between you?

The Court. Well, the inventory itself must
have been in writing.

Mr. Lum. No inventory was ever filed.

The Court. No, but there were figures.

A | submitted figures, yes.

The Court. And those figures of eourse were
on paper.

Mr. Lum. Undoubtedly, but we havent the
paper now.

The Court. As | understand the witness they
did not figure in the sum total the value of this
business.

Mr. Lum. No. did not.
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A No.

Q As a result of that you figured that each child
was entitled to thirty-seven hundred and fifty dol-
lars?

A In that appraisement, at that time the money
that had been saved during the period from the time
of my father’s death until that time was in that
adjustment.

By the Court.
Q Saved out of the business?
A Yes.

By the Court.

Q So that the business had been prosperous.

A Yes.

Q Was it any more prosperous up to that time
than it had been at the time before your father died?

A Yes, sir.

Q How much, for instance?

A Well, if I will be permitted to explain that, |
cant answer it yes or no directly,

Q Yes.

A My father had been in business up to that time
twenty-one years, and the result of his efforts for
all that period was the house that we owned at La-
fayette street, that we are living in now, that is all
he owned at the time of his death, outside of the
paraphernalia, as | have mentioned, in connection
with the business, the horse and wagon, etc.; now
twenty years it had taken him to accumulate that;
| saved, | say I—

By the Court.

Q How much was the house worth?

A We valued it at five thousand dollars in that
appraisement, in the appraisement I remember |
put it down as five thousand dollars.

Q Was there any mortgage?

A No mortgage, we had just completed a mort-
gage with the Tenth Ward Building & Loan about
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seven or eight months before his death, up to that
time there was a mortgage on it.

Q You mean he had just paid it off?

A Just paid it off, so that it was just clear seven
or eight months before his death, and at the time
of the appraisement of the estate, in addition to that
house and other holdings we had, resulting from the
money received from insurance companies as a re-
sult of his death, and the railroad money as a result
of the adjournment that the Judge here is familiar
with, and moneys that | had saved with Joe’s assist-
ance, of course, up to that time was in that appraise-
ment, and the amount of money that had been saved
from the time of his death, and added to that estate,
was a great deal more than we valued the house at;
that covered a period of five years; so that he had
taken twenty to accumulate that much. | only state
that to show that we were doing a more profitable
business.

Q Of course you don't include in your estimate
the amount of money which was received as a result
of his death, do you?

A Oh, all included.

Q | am talking now about how you arrived at
your idea that the business was better after your
father died than before?

A Well, I know the amount that was added to our
holdings exclusive of the amount earned.

Q@ What was the amount?

A The amount earned in that time—

Q You said exclusive of the amount earned; |
am asking you if you know?

A It amounted to the value of the Lafayette
street house, which we valued at five thousand dol-
lars, Legion Insurance money, five thousand dollars ;
Mutual Benefit Life Insurance, five thousand dol-
lars; settlement with the Pennsylvania Railroad, if
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| remember correctly, netted about seven thousand
or seventy-five hundred dollars, and a deposit in the
bank which wis used up in payment of bills.

Q How much was that?

A 1 think sixteen or seventeen hundred dollars,
thereabouts.

Q Well, what did you put the value of the La-
fayette street property in at?

A Five thousand dollars.

Q Now your father had sixteen hundred dollars
in bank at the time of his death, and he had five
thousand dollars in the value of the property?

A Sixteen hundred dollars was due on bills, we
had bills to cover that much or more; we owed M. A.
Mullin stable one thousand dollars of that, about a
thousand dollars at the time, 1 know we owed him a
large two months bill.

Q Did you have any accounts collectable on the
books at that time ?

A A few, not much.

Q How much did they amount to?

A | haven't any idea.

Q You could of course show that from your
books ?

A Possibly.

Q But that does not answer the question which
| asked you; | asked you how you knew that your
business, was more profitable after your father died
than before? -

A The amount of money that we had saved in
that period against the amount of money he had ac-

cumulated in a period covering four times as long. m

tQ How much money had you saved in that pe-
riod? -

A Well, the difference between what I enumer-
ated there and the approximation of the estate, eight
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times three thousand seven hundred and fifty dol-
lars, 1 can’t give you that in mental figures.
The Court. It is practically thirty thousand
dollars, something around that.

Q And the amount you had was twenty-two thou-
sand five hundred dollars?

A That would be seven or eight thousand dol-
lars | saved in that period, in about four years.

Q That you had saved in four years?

A In about four years; we were then drawing
fifteen dollars a week in addition to that; that is
what the business had made in that tipie.

Q Did your father have any bonds and mort-
gages on investment when he died?

A No, sir.

Q No money at all, except what you said?

A Nothing at all except the house in Lafayette
street and the deposit in the National Newark Bank-
ing Company.

Q You are valuing the house in Lafayette street
at five thousand dollars?

A Yes.

Q You figure out you had saved about seventy-
five thousand dollars in the four years was it?

A Little over four years there, the period from
November, 1891, until this agreement in 1896.

Q Now, if it were true that you included the
value of the real estate in that estimate why did yop
in signing the release of your interest exclude the
real estate?

A 1 didnt remember that that was there until we
noticed it in a later release, and I don’t remember
just now whether Mr. Fred Lum was alive at that
time or not, but it wasn’t put in the other releases
for the reason that it had to be part of that estimate.

Q Why did you set forth in your bill of complaint
that it was later discovered that the estate would
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not be sufficient to Make three thousand seven hun-
dred and fifty dollars, without including the real
estate ?

A The fact that that condition existed possibly
is the reason.

Q You said you later discovered it, it was later
discovered ?

A Yes.

Q It was not discovered until after you had re-
leased, reserving the real estate, and your brother
Joseph had released reserving his interest in the
real estate, and your sister Grace had released re-
serving her interest in the real estate, it was not
discovered until after your mother died, was it?

A | dont believe it was; | never claimed my in-
terest in the estate because | never expected to get
it, and understood | had released by right to that
portion of the estate.

Q The matter was fresh in your mind at that
time, and if the real estate were included in your
release or in your estimate why should you not have
released the real estate too?

A | certainly should have and intended that |
should, expected that I did.

Q And yet Mr. Lum drew the releases, didn’t he?

A Yes.

Q He was present when the estimate was made?

A Oh, yes.

Q You may be wrong about saying that the value
of the real estate was included in that, may you not?

A | am positively not, because there was nobody
else but myself submitted the list of the holdings of
the estate; from time to time we had invested those
moneys, some of them on the advice of my uncle
Mike, we bought water bonds on his advice with some
of the proceeds from my father’s death, and those
and other things which I mentioned were enumerated
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in the list supplied by me; | was taking care of those
things, my mother didn’t know what they were, she
hadn’t them in charge, she knew because | reported
to her, but I was acting for her and I took charge of
those things, and | submitted the list, and | remem-
ber distinctly that part of the appraisement was the
valuation of the Lafayette street house.

Q Can you tell me in what year it was that you
and Mr. Lum and your uncle, Michael Mullin, and
your mother met and figured up the value of the
estate ?

A At the time that we appraised it, shortly be-
fore the first releases were signed there, in May of
1896 if | am correct, or 1906, 1896.

Q Was that after the first agreement had been
broken by Joseph?

A ‘Yes.

Q Up to that time you had no arrangement at all
except the first agreement?

A The partnership agreement between ourselves,
Joseph and myself.

Q What was the occasion of entering into that,
Mr. Mullin?

A Why, Joe and | were getting along then and
| thought that we ought to have some interest in
the estate, that we ought to get some interest in the
business rather, and have something more than fif-
teen dollars a week, when | realized we were saving
quite an amount of money for the children that we
were not deriving much benefit from; I discussed the
matter with Joe and my mother, and we entered into
that agreement.

Q How old were you in 1895 when that agreement
was made?

A 1 said I think about twenty-two, if | was eigh-
“een in 1891; | was born in 1873, now you can figure
that out.
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Q Shortly after you became of age?

A Yes, sir.

Q And you, as a result of that arrangement, de-
sired to get some compensation for yourself out of
the business?

A Yes.

Q You figured you didnt want to be working
there for nothing?

A Yes.

Q And you went on under that agreement, by
which you got three-sixths of the profits?

A Yes.

Q For, you say, a year?

A Less than a year.

Q Wasnt it really more than a year that you
went on under that agreement?

A Off-hand I cant answer that; the date of the
agreement explains itself.

Q Wasnt it really in 1897 that M., Joseph Mul-
lin went to Morristown?

A 1 dont remember that, | say it was about that
time, | think it was less than a year that the period
of our partnership existed, because | think when |
gave him his check in settlement of his share of the
profits it was less than a year.

Q7 But he did get his share of the profits from
you?

A He got his share that was coming from the
business; | paid him, yes.

Q And that was over and above all the children’s
support and your mother’s support and running of
the business, and there was some profit to divide?

Oh, yes.
Q Do you recall how large that check was?

If my memory serves me right the check was
seven hundred and some dollars.
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Q AnNd that was for one-sixth of the profit?

A No, two-sixths.

Q Two-sixths of the profit, after paying all ex-
penses out for one year ?

A It was practically a year, little less than a year
I think.

Q For less than a year?

A Yes.

Q And was there any question then as to whether
he was entitled to profit, having served only part of
a year?

A Oh, I don't imagine there was, we settled with
him, he wanted his money and | suppose we decided
to give it to him,

Q Well, now, after he had left why was it that
your mother, you were then getting three-sixths of
the profits, why was it that your mother gave you
six-sixths of the profits?

A Because | told her that I didnt think if | was
to stay there and be utilized to maintain the busi-
ness, conduct it, manage it and hold it together and
look after it, that Joe could quit and go in business
and help himself, with no regard or consideration
for the children, and | was expected to stay there
and give my life to them, that | should work for
nothing, and | told her there would have to be some
arrangement made which would be interesting to me.

Q That is the reason?

A That is the reason she made that proposition
to me, and | agreed to it.

Q What did your profit the first year amount to,
under the arrangement for three-sixths.

A | dont recall that.

Q Can you give me anywhere near your esti-
mate ?

A If he had practically seven hundred dollars,
on two-sixths, why you can figure my three-sixths.
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Q That would be about twelve hundred dollars,
wouldnt it?

A Probably.

Q You figured up about ten hundred and fifty
dollars for your share of the profits?

A Yes.

Q Now when you made this arrangement with
your mother for six-sixths of the profit were you
still to draw fifteen dollars a week?

A No.

Q That was all done away with?
A That was eliminated, | drew no salary from
that day to this.

By the Court.

Q Now can you tell how much at that time, ap-
proximately, was actually needed for the support of
your mother and the family?

A It then ran, our expenses at that time ran
nearly four thousand, about four thousand dollars
a year for running the house, keeping the children,
medicine, doctor, etc.

By the Court.

Q And sending them to school?

A Atthat time they had not as yet arrived at an
age where they could go to other than the parochial
schools; it was after her death I sent them to board-
ing schools.

Q What was the gross income of the business at
that time?

The Court. That does not make any differ-
ence, we will not go into that now. The im-
portant point is how much did the family cost,
and how much was his profit.

A Support of the family was at least four thou-

sand dollars a year, a conservative estimate, four
thousand dollars.
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By the Court.

Q Yon were all living together?

A Yes, sir.

Q And you were not married?

A No, sir.

Q Well, after your marriage did the family con-
linue to live together?

A The family, after my marriage, yes, they lived
together until my mother’s death; I lived in the next
street.

Q That is after your marriage?

A After | was married, until the time of my
mother’s death.

Q You lived with your mother?

A No, sir.

Q You lived in the next street?

A Lived around the corner in another building;
my mother and the children still lived at home, lived
in the homestead.

Further cross examination.

Q There were no other of the children there, of
course, at the time this agreement was made between
you and your mother, | mean present?

A No.

Q Who else was present besides you and your
mother?

A Mr. Fred Lum and Michael A. Mullin.

Q When this agreement was made for six-sixths?

A For whatever was left after I had supported
the children, that was the understanding | had with
my mother, provided | stayed and supported and
educated and looked after them and brought them
up whatever the business would make would be mine.

Q Was Mr. Michael Mullin present at that time?

A He was.

Q And Mr. Frederick Lum was present at that
time?

A Yes.
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Q None of the family was present?

A None of the others.

Q And nobody else?

The Court. Well, the mother, as | understand
it.

Q Except your mother?

A Yes.

Q Your uncle Joseph wasnt there?

A He was not.

Q When your mother died, Mr. Mullin, and you
came to apply for letters of administration how was
it then that you did not speak for your right to con-
tinue the business as your own?

A | didnt think it was necessary, | had that ar-
rangement with my mother, 1 didnt consider any-
body else.

Q You remember you had a conversation with
Mr. Joseph Mullin at that time about his renounc-
ing his right as executors?

A He had agreed to renounce when my mother
qualified as my father’s executor ; there was a rea-
son for him not qualifying at that time.

Q Well, you remember you had a conversation
with Mr. Joseph Mullin at that time, do you?

A | dont recall any specific conversation, no sir.

Q Do you remember why it was that he re-
nounced ?

A | remember why he didnt qualify at my
father’s death.

Q Well, do you remember why he renounced just
before you were appointed?

A Probably foi* the same reason, | don't recall.

Q Why was it that he renounced or refused to
qualify r=t your father’s death?

A Didn’t refuse ; | told my mother—

The Court. | do not think that makes any
difference.
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Q When you told your mother that you wanted
some arrangemnt for yourself did you not also say
you would leave the business and go across the
street ?

A 1 told her in the conversation that we had—
let me understand the question again.

Q Didnt you threaten to leave the business and
open up across the street?

A When my mother made the arrangements?

Q Yes.

Mr. Lum. | object to the characterization
“threaten.”

A | didnt altogether threaten.

Q Didnt you say you would?

A | told her if Joe could walk out and leave the
children on her hands | had the right to do the same
thing.

Q Didn't she then tell you that you might go if
you wanted to, that she would get someone else to
run the business?

A She pleaded and begged with me, and sent for
Father Cody to come and talk to me and ask me to
stay.

Q Was that the time also that this agreement
was made?

A As a result of our conversation or first talk,
and then we had another.

Q Well, Father Cody wasnt present when this
other agreement was made?

A Oh, no, no.

Q When you, as a result of that agreement which
you say, continued on in the business, you worked
in it right up to the time of your mother’s death?

A Yes.

Q Your furnished the money from the business
for the support of the family?

A Yes.
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Q Did Joseph Mullin come back again to work
in the business'?
No, sir.

Q After he had been at Morristown?

A No, sir.

Q Did James Mullin work in the business?

A He worked for me, yes.
Q
ness?
A

>

How long did James Mullin work in the busi-

Oh, a short period, then he left.

Q lam asking you if you know how long?

A 1 couldn’t tell you off-hand.

Q How old was James Mullin when he worked
in the business?

A About, | should say, eighteen, maybe seven-
teen or eighteen.

Q What did he do there?

A He worked for me and helped as an assistant.

Q Did whatever work was necessary in that line,
didnt he?

A He couldnt do the work that was necessary
at that time, he was a boy, didnt know much; deliv-
ered boxes.

Q He was eighteen?

A Yes.

Q He was the same age as you were when you
took charge?

A | was doing at fifteen what he could not do at
twenty-one.

Q You were a brighter boy than he was?

A | was schooled in the business a good deal
younger.

By the Court.

Q When did he commence to work there, at what
age?

A | should say about eighteen, for a short pe-
riod, then he left.
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Q Was that before your mother died!
A | don’t remember whether Jim worked for me
before my mother died or after.

Q What were you paying him at that time ?
A That | dont remember; he worked for me in
the undertaking business at two different times.

Q | am talking now about the first time ?
A | don't recall what | paid him.

Q Do you remember whether you paid him any-
thing ?

A Oh, I paid him something, yes.

Q Wasnt he really working there in the inter-
est of the family getting his board?

A  Well, while he was a minor.

Q While he was a minor | am saying?

A He got some pay, | dont remember what it
was.

Q But it wasnt the same as you were paying to
any other man?

A Oh, no.

Q Do you recall what period it was that he
worked there at all?

A 1 don't recall the first period, no.

Q But it was while he was under age?

A Yes.

Q When was it that he worked the second time?

A After he had received his settlement and had
gone in a business for himself, in an express busi-

Q That was after the release was signed?

A That was after he had released the estate.

Q AnNd he had gone in the express business?

A He worked after that for the Telephone Com-
pany, then he came back to work for me from the
Telephone Company, and worked for me until the
period when he quit and went in business for him-
self.
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Q And when was that?

A Oh, that is about four years ago | guess now,
three or four years ago.

Q How long did he work for you when he left
the Telephone Company?

A The period between he left the Telephone
Company and went in business for himself?

Yes.

Oh, eight or nine months, something like that.
What were you paying him then?

Seventeen dollars a week.

You remember that, do you?

Yes, sir, seventeen or eighteen, | forget.
Now, Peter Mullin?

Yes, sir.

Did he work for you any time in the under-
taking business?

A No, sir, never.

Q Didnt he do anything at all in the undertak-
ing business?

A Oh, he may have helped around, as a boy
around the office; he went to school at St. Vincents
Academy after my mother’s death, and | paid his
board at my sister’s home, Mrs. Coburn, from that
period on, so that he was never connected in the
undertaking business after that time.

Q How much did you pay for his board?

A | paid her, I think, twenty dollars a month, if
I remember.

Q Did you ever pay more than fifteen dollars a
month?

A For his board?

Q Yes.

A Well, I am paying twenty dollars for some
of them, I think maybe his was fifteen dollars a
month.

Q You are paying twenty dollars now, under an
order of the Court?

O>O0 PO >O PO
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A | am paying twenty dollars for his board, yes.

Q You are paying him five dollars a week, under
an order of the Court?

A The estate is paying it.

Q You say Peter Mullin didnt work any in the
business at all?

A Not in the undertaking business, he didnt
work in it, no, sir.

Qf) Did he work anywhere at all before he was of
age :

A Oh, yes.

Q He is not of age yet, is he?

A No.

Q How long has he been out of school at St. Vin-
cents Academy, or rather St. Benedicts?

A Well, he went to St. Benedicts College after he
went to St. Vincents.

Q How long since he has been out of school?

A About a year and a half, because he would not
go any longer.

Q AnNd he has been working a year and a half,
hasnt he?

A Yes.

Q Since the time he left school?

A | guess he has.

Q Before he left school he used to be doing er-
rands, you say, as a boy around the undertaking
shop?

A Oh, no, no, from the time of my mother’s death
| didn’t see very much of him, only when he would
come down to visit us; he lived on Fifth street.

Q Then didn’t he do anything at all for you in
the shop?

A Not unless he happened to be down there and
| asked him to bring a plate up, and if he hadn't
any school, or something, and was hanging around
there, might go to the cemetery with a box, some-
thing like that, after he got big enough.
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Q What have yon been paying for him besides
fifteen dollars a month, for Peter?

A His education, cost of his schooling, clothes,
board, spending money, everything he needed.

Q Did yon give him more than fifteen dollars a
month ?

A Oh, yes.

Q Now, Anna Mullin, did Anna Mullin work be-
fore she was twenty-one?

A | dont remember, probably she did.

Q Do you know where she worked?

A The only place that | ever knew of her work-
ing was the Telephone Company?

Q You knew about her working there?

A Yes, sir.

Q And of course she didnt do anything in the
undertaking shop?

A No, no.

Q Before she was twenty-one you paid her board,
did you?

A | paid her board for a year after she was
twenty-one and supported her for a year after she
was twenty-one.

Q You furnished her clothes?

A Furnished everything for her until she was
twenty-two.

By Mr. Lum.

Q How did that happen?

A Because they didnt tell me that she was
twenty-one until after a year and | went to the bap-
tismal records and found she was twenty-one a year
before they told me she was.

Q You didnt know your sister was twenty-one?

A No.

Q You didn't keep her age in your mind?

A No; it was an accident | found it out.

Q You didn't know until you had gone to the
records ?
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A | went to the baptismal records of St. James
Church and found she was twenty-one a year before
| discovered it.

Q Marie Mullin, did you also pay her board up
to the time she was twenty-one?

A Yes; found the same condition existed with
her, that she was twenty-two before | knew she was
twenty-one, and had paid for her keep for a year
more.

Q And you felt that was an imposition upon
you?

A Yes.

Q As soon as she wastwenty-one you thought you
should have been released?

A Yes.

Q When James Mullin signed the release to you,
that is the first release where the land or interest
in the land is also released, isnt it, the first of the
releases?

A | guess it is.

Q And that release was given to you after your
mother’s death?

A Yes.

Q Now didnt James F. Mullin refuse to sign the
release for to take thirty-seven hundred and fifty
dollars for his share of the estate?

A Did he refuse to?

Q Yes, did he not?

A He did not.

Q Did he not tell you that he wanted also an ac-
counting of the business?

A No, sir.

Q Did he not say to you that he wanted his share
of the business, as well as his share of the rest of
the estate?

A No, never any question about him signing that
release, he signed it and Mr. Lum explained it to him.
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Q Didnt yon tell him there was nothing more
than the thirty-seven hundred and fifty dollars com-
ing!

Mr. Lum. | object to this.

Mr. Tansey. | understand those releases are
in evidence, and there is an allegation there of
course that they signed them because they were
satisfied with them, and it seems to me im-
portant to bring out the fact whether or not
they demanded an accounting of the business,
and if they did it would show their idea of any
agreement, and also his idea of any agreement
made with his mother.

The Court. WEell, of course, on cross exami-
nation, with a view of showing that that was
not the agreement, perhaps that is competent,
but I do not think it is really of very much con-
sequence just now.

Q When the release was signed by James Mullin
didnt he object to signing it?

The Court. Well, he was of age, and he did
sign it.

Mr. Tansey. We set up in our answer that
those releases were obtained on certain state-

ments, etc., and | supposed that that question
might be gone into.

The Court. | do not see how this is going to
throw any light upon the present question, it
may be material hereafter, if there is more to
divide than appears, but it does not strike me
now that it is worth going into.

Mr. Tansey. | won't take time now, but I re-
serve the right, so that | won't be cut off on that
point; as | understand we are restricted to the

question of these agreements, and | will confine
myself to them.
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Q Now, Mr.Mullin, inthis agreement that you say
you made up with your mother, you didn’t then have
any weekly salary at all?

A After the agreement?

Q After this agreement was made with your
mother ?

A No, sir.

Q And the reason the agreement was made with
your mother was because you threatened to leave?
| didnt threaten to leave.

Well, yon said you would, didnt yon?

No, sir.

You said if Joe had a right to you would?

If Joe had a right to there wasn’t any reason
why | should not do it too.

Q And your mother begged and pleaded with you
to stay?

A Yes.

Q It.wasn’t a fact then that she said she could
get it run by anybody else as well as you?

A She told me she could not.

Q And on that arrangement you stayed and took
all the profits, after supporting the children?

A Yes, sir.

Q After she died you still continued under the
same arrangement?

A Yes.

Q Then if that were the case why did you admin-
ister on your father’s estate?

A Because on the advice of counsel it was neces-
sary, that is the only reason | know of.

Q If the business was yours, under an agreement,
why should it be necessary?

The Court. Is not that a question of law?

Q Isn't it a fact, Mr. Mullin, that at that time
you did not allege that there was any agreement be-
tween you and your mother that you should have all
the profits?

>0 >0 >
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A | didn* think it was necessary; to whom would
| allege it?

Q Did you tell it to any of your brothers and sis-
ters?

A What for?

Q Well, that is a matter for you to say, what
for; why didn’t you?

A Didn* think it was necessary.

Q But you didnt anyhow?

A No, | didnt.

Q Isnt it a fact that you never made claim to
that business in its entirety until about a year ago?

A | never became necessary to tell any of the
children that until they asked for an accounting,
which was a couple of years ago, that is the first
time | ever had any of them make a demand on me
for an accounting, was at that time.

Q Didnt James Mullin make demand on you
for an accounting?

A Never at any time.

Q Didnt Isabella Mullin make demand on you
for an accounting?

A No.

Q Didn't Grace Mullin make a demand on you
for an accounting?

A No.

Q Didnt Anna Mullin make a demand on you
for an accounting?

A It was Anna or Marie, it was Anna | think
was the first one started that talk, and it was then
that | told them what my position was.

Q It was then that you insisted the business was
yours?

A It was then | stated my position.

And that was only about two years ago, you
say’
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A Oh, about that, or a little less, at the time Anna
commenced to talk settlement.

Q At the time you and Joseph J. Mullin were
talking about your appointment as administrator
you did not tell him then that you claimed the whole
business, did you?

A | dont suppose | did.

Q Didnt you tell him at that time that you were
going to run the business for the benefit of the chil-
dren and the estate?

A Oh, no, no.

Q Didnt you tell him at that time that you were
running the business to support the children and in
the interest of the estate?

A No; might have told him | was supporting the
children out of the business and intended to, which
| have done.

Q Didnt you tell him at that time that if he re-
nounced that you would support the children at
home, and account as you were required by law?

A He knew better than that.

Q | say, didnt you tell him so?

A No; he knew better; he didn’t ask me that; he
knew better.

Q Didnt he at that time on that condition say,
then 1 will renounce and let you be administrator?

A No; he hadnt qualified for the same reason
that he didnt renounce, he hadn’t qualified for the
same reason, rather, that he renounced.

Q What was to prevent him from that time from
going into that business and running it?

Do you mean after my mother’s death?
Yes?

Why didn’t he?

Would you have objected?

Why certainly.

Upon what ground?

Q>O>O >
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A 1 would have quit.

Q You would have gnit?

A* Yes.

Q But you would not have said that he as ex-
ecutor did not have a right to go on with that busi-
ness?

A | dont know whether he had any right or not,
I know I wouldn’t have stayed there.

Q If you had made that agreement with your
mother why you would claim he hadn’t any right,
wouldnt you?

A | didnt think he had, that is probably why I
never discussed it with him.

Q You say you would have quit?

A  Certainly, I would never have worked under
him.

Q Wasn it on this arrangement between you
and Joseph Mullin that you went on and ran the
business and he quit?

A Not at all, it was never a consideration with
me, Mr. Joseph Mullin wasn’t, after my mother’s
death or from the time | made the arrangement with
?_g(rj, or after my father’s death and she had quali-
ied.

Q AnNd this arrangement that you made with
Joseph J. Mullin, which he says you made, was
never made?

A | never made any arrangement with him; the
arrangement under which I am working now, and at
that time, was made with my mother, not with Joseph
J. Mullin directly, indirectly or in any way.

Q The net profits of the business, Mr. Mullin, are

Eﬁrggthing like twelve thousand dollars a year, arent
ey’

A No, sn\

Mr. Lum. Is there any possible object in go-
ing into this at this time ?

The Court. No, | do not think there is.
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Joseph J. Mullin, direct.

JOSEPH J. MULLIN, sworn.
Direct examination by Mr. Tansey.

Q Yon were a brother of Peter Mullin;

A Yes.

Q Were you his oldest brother, or how?

A The youngest brother, Michael A. is much
older.

Q You were, however, the executor named in the
will of Peter Mullin?

A Yes, sir.

Q After Peter Mullin died what interest did you
take in the business affairs of the family?

A Well, | took a brotherly interest, and advised
with my sister-in-law and with my nephew in con-
ducting the business, in many ways.

Q With your nephew, Mr. William F. Mullin?

A Yes.

Q You were called into consult with Mrs. Mullin
occasionally?

A Well, | was there very often.

Q How often, for instance?

A Never necessary to call me.

Q How often were you there?

A Oh, possibly three or four times a week, and
some times every day in the week.

Q Why did you go there?

A Well, being interested in the business, and my
brother’s business.

What is your business?

I am an undertaker.

Were you an undertaker at that time?

Yes, sir.

How long had you been an undertaker?
Well, I had been working in the business since
I was a boy.

Q You had been some years at that time as an
undertaker ?

>0 >0 >O
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Joseph J. Mullin, direct.

A Yes, sir.

Q And after you were called in from time to
time by Mrs. Mullin, do you remember any arrange-
ments made for the running of the business'?

Mr. Lum. | dont think you mean to put
that question in that unfair form; he says he
was never called there, that he stopped there;
now in your last question you ask about his be-
ing called there, and are assuming contrary to
what he has testified to.

Q Did Mrs. Mullin consult you from time to time
about the business?

A Very, very often.

Q Was there any arrangement made for the con-
duct of the business between Mrs. Mullin and some
of her sons?

A Yes;when it came to arranging for a division
there was a certain proportionate amount suggested
by, William F. Mullin I think it was.

Q Were you called in at that time to discuss the
matter ?

A Yes, sir, | was asked my advice, and | came to
the conclusion that | thought if the profits were di-
vided up into sixths it would be better, and | think
it was my suggestion that it was changed from a
tenth to a sixth.

Q You were there at the making of this agree-
ment for the sixth division?

A Yes.

Q As well as your brother Michael Mullin?

A No, sir, Michael Mullin wasn’t there at that

Q Michael Mullin wasn't there?

A Wasnt there.

Q What arrangement was made at that time?

A That the eprofits of the business were to be
divided up into sixths, William was to receive three-
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Joseph J. Mullin, direct.

sixths, Joseph two-sixths, and the one-sixth was to
remain for the estate.

Q That is set forth in agreement, C 3, made in
1895?

A | guess that is the agreement.

Q After that agreement was made was there any
subsequent agreement that you knew about?

A No, no other agreement that | knew of at that
time.

Q When did you have any further knowledge
about the business?

A Well, I had constant knowledge, being there
almost daily.

Q Did you still continue to go there after this
agreement was signed?

A Yes, sir.

Q And for what purpose?

A Advising with my sister-in-law.

Q Did your sister-in-law run or have control of
the business ?

A | was connected with the church down there
for a long while after my brother died, which called
me to the place.

Q Did Mrs. Mullin take a controlling interest in
the business?

A Well, under her son, of course he was man-
ager of the business, managing under her..

Q Didn’t Mrs. Mullin sign the checks?

A That | couldnt say positively.

Q Well now, Mr. Mullin, after Mrs. Mullin’s
death did you have any conversation with William
Mullin about the running of the business?

A Yes.

Q And do you recall where that was?

A Well, it was upstairs in the building over the
office.

Q Their building?
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A Yes, sir.

Q Where they were running their business?

A In Lafayette street.

Q How long after Mrs. Mullin’s death was that?

A Oh, not many days, probably,—I spoke of a
contingency arising that I might have to assume con-
trol of the business under the will, I acting as ex-
ecutor, | spoke to Mrs. Coburn, Grace Mullin, and
finally had a talk with William F. Mullin ; there was
nothing said then for a day or two, and he came to
my office with a renunciation.

Q What was the talk you had with William F.
Mullin first?

A Well, only in a casual way, that | supposed
there would have to be some arrangement made, |
would either have to renounce or act; | didnt sup-
pose it would be agreeable to him, and | know by
his manner it was not agreeable; it wouldnt be very
agreeable to me either.

Q That you should act in the business?

A Act as executor.

Q In the business?

Mr. Lum. | object; if you want to testify
take the stand. It don’t do any good before this
Court to put leading questions in that form;
that is three times you repeated it, and the wit-
ness will not stretch for you.

The Court. Well, he says, act as executor.

A (Continuing) I was thinking if | had to act as
executor | would have to take control of the busi-
ness, with somebody’s assistance, act as the mother
did, with William F. Mullin as manager, running the
business, or somebody else, Joseph L. Mullin, or
some outsider.

Q As a result of that conversation did anything
happen?

A After a conversation with Grace—
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Joseph J. Mullin, direct.

By the Court.

Q What took place?

A Well, after a conversation with Grace and
having her consent to remain and take charge of the
family—

Q Why did yon talk to Grace first?

A Because after her mother’s death she didnt
seem to think it would be satisfactory between them
to have her remain there at the house.

Q Remain where?

A In the house, to take charge of the family that
was there.

Q Was she married at that time?

A Yes.

Q W hatarrangement was made after you talked
to her?

A The arrangement then, | consented to re-
nounce, with the understanding that the family—

Q No, I am talking about what arrangement did
you make with Grace Coburn?

A Well, I didn't make any arrangement only
with her consent to remain there | consented to re-
nounce.

Q When did William F. Mullin come to see you
at your place ?

A Oh, | dont know, probably two weeks after
his mother’s death.

Q What took place there?

A Well, at my office I of course declined to re-
nounce until | had seen Grace and had some talk
and some understanding as to how she was satis-
fied about the managing of the family.

Who asked you to renounce?

William F.

Is that when he came to your office?
Yes, sir.

After that did you see Grace Coburn?.
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Joseph J. Mullin, direct.

A Yes, sir.
Q So then, when yon just testified to, was it then
that you made the arrangement about her staying?

Mr. Lum. How could he make any arrange-
ment about her staying?

A After getting her ideas and her consent to
remain if | renounced,-and William F. was satisfied,
that was the arrangement and the understanding
before we got together.

Q Then you met William F. Mullin and what was
done about renouncing?

A | decided that, Grace, William F. and myself
were together, and | told him I would renounce if
he was satisfied to conduct the business as it had
been conducted for the benefit of the estate, and that
the family would remain there in the house, as they
had, with Grace in charge.

Q Was anything said further about his right to
the business?

A That is all; I never supposed there was any

right in the matter; only ran as the estate of Peter
M Mullin.

Q In pursuance of that agreement was anything
done?

A | renounced and he assumed administrator-
ship.

Q How was the business being run at that time,
in whose name?

The Court. Well, it has always been run in
the name of Estate of Peter M. Mullin.
Q Was anything subsequently done about the
signs on the building, Mr. Mullin?
A | was informed at one time, between my
Visits—
The Court. One moment. You can put in
evidence any statements made by William F.
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Mullin, and that is all yon can do; now if this
witness had a conversation with William F. Mul-
lin in regard to these signs or in regard to this
alleged agreement why he may state that. Did
you ever have any conversation with William F.
Mullin in reference to the sign over the door?

A The sign on the window, your honor.

By the Court.
Q What was the conversation?
A | heard that he had—

By the Court.

Q No, never mind what you heard, just say what
he said?

A Well, | asked him if he was going to change
the name from the estate to his own name.

By the Court.

Q Yes.

A And he answered that that was his intention,
to that effect; | said | objected to that, that the name
ought not to come off there, that it should be re-
moved legally; | objected; I don't know whether it
was my objection, but the name of the Estate of
Peter M. Mullin remained at that time.

Q Was that, how long after Mrs. Mullin’s death,
if it was so?

A Possibly two years, I dont know exactly, I
couldn’t tell when now.

Q Did he at that time give any reason for taking
the sign off?

A No; I didn’t ask him any reason.

Q Changing the sign?

A 1 didnt ask him any reason.

Mr. Tansey. Are we permitted to go into the
question of the value of the good will of that
place ?

The Court. Oh, no, | think not.
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Joseph J. Mullin, cross.

Q Was anything further said or done about
agreements to run that business, by William F.
Mullin?

A Nothing that | recall.

Q Now after you renounced and William F.
Mullin was appointed administrator what was done
about the family?

A 1 dont just understand.

Q What was done with the family?

A Oh, the family remained for a very short while,
and finally Mrs. Coburn moved to another section
with the family.

Q What was the reason of that, if you know?

The Court. If Mr. William F. Mullin gave
any reason.

Q Do you know why they moved?

The Court. If he knows it from Mr. William
F. Mullin.
By the Court.

Q Did you ever have any conversation with Mr.
William F. Mullin about that?

A No, | did not.

Q Now in this agreement which you say was to
run the business for the estate, what else was said,
if anything?

A Only that William F. consented, said yes, he
would carry out that agreement, and that is all that
was ever said.

Q Did he then make any claim on the business ?

Objected to.

Cross examination by Mr. Lum.
Q You are engaged in rival business to this, are
you not, Mr. Mullin?

A Engaged in the same business, undertaker.
Q Well, you are?
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Joseph J. Mullin, Cross.

The Court. Whereabouts is your place?
A Washington near Bleeker street, and the other
is in Lafayette and Congress street.

By the Court.
Q How far away?
A About a mile and a half.
Q You recognize them as rival businesses, do you
not?
A No, sir.
Q Did William F. Mullin ever call on you for any
advice in connection with the estate matters?
A | cant recall that he did.
Q Have you stated to us the reason why you did
not qualify under this will?
The Court. Now you are going into that
matter; | do not think it is of any consequence.

Q You have had no connection with the church
there since the death of Mr. Mullin, your brother,
have you?

With St. James’ Church?

Yes?

Yes, Sir.

What?

| took his place in the choir for one year.
Since then Mr. William F. Mullin has taken his
place and does to-day, as baritone?

A Yes, sir.

Q When did you have this conversation with Mr.
Will. Mullin regarding the change of the name at
the establishment?

A Possibly two years after his mother’s death, I
don recall just when.

Q Where did the conversation take place?

A Down in the office.

Q What office?

A In the office of the estate, Lafayette street.

Q What brought it up?

OP>O0 >0 >
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Joseph L. Mullin, direct.

A | went down, or called, my nsnal call, and
asked if it was true that he was going to change the
name.

Q The family wasnt there at that time, were
they?

A Not living there, no.

Q How did you come to ask him whether he was
going to change the name?

A | can’t recall who told me that it was con-
templated or remarked, and I took it on myself to
ask.

JOSEPH L. MULLIN, sworn.
Direct examination by Mr. Tansey.

Q You are a son of Peter Mullin?

A Yes, sir.

Q Brother of William F.?

A Yes, sir.

Q You worked in the undertaking business?

A Yes, sir.

Q AnNd do you remember an agreement made be-

tween your mother and yourself and William F.
Mullin?

A Yes, sir, | do.

Q And that was in writing ?

A Yes, sir.

Q AnNd it has been produced here and marked as
an exhibit?

A Agreement there in 1895.

Q That was the agreement?

A Yes, sir.

Q AnNd after that agreement was made did you
work there some time?

A Year and a half, about.

Q Then where did you go?

A To Morristown.
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Joseph J. Mullin, direct.

Q Was any subsequent agreement made between
yonr mother and William F. Mullinl

A That is the only agreement | ever heard of.

Q Did you frequently see your mother?

A Yes, very often.

Q Did you know anything about the business that
was being done?

A Nothing other than there was a good business
being done, that is all.

Q Did your mother ever discuss the matters with
you?

A No, she didn’t, not after | left.

Q After you left. What, if anything, do you
know about any subsequent agreement?

A | know nothing at all of any other agreement
other than the one that was made between William
F. Mullin, my mother and myself and the executor,
uncle Joe, that was in 1895.

Q Do you know of any agreement which was
made after your mother died?

A No, sir.

Q Or any agreement?

A No, sir.

Q Did you discuss with William F. Mullin any
interest he had in the business after your mother
died?

A Well, we used to talk things over once in a
while in the stable, while 1 was working in the livery
business.

Q When was that?

A We used to talk about the business down neck,
once in a while, but simply in a casual way, never
referring to anything particularly.

Q Did William F. Mullin—did you work for
William F. Mullin after you came back from Morris-
town?

A Yes.



103
Joseph L. Mullin, direct.

Q In the undertaking business ?
A No, sir.

Q Where did you work for him!
A In the livery business.

Q You have talked with him about the undertak-
ing business casually, you say?
A Yes.

Q Do you remember any conversation between
you and him as to what was said about the business ?

A Never, nothing at all, only in a general way
about the care of the children, talking about sending
them to school or something of that kind, or what
they were going to do with them, but nothing in
reference to any change other than the way the busi-
ness had always been running as the Estate of Peter
M Mullin, that is all, nothing different.

Q Was there anything said relating to Mr. Wil-
liam Mullin’s interest in the business?

A No.

Q Now, do you recall a conversation with Mr.
William P. Mullin within a year or two?

A | do, just about a year ago.

Q WIliere did that conversation take place?

A In the bank down the street, the Federal Trust
Company.

Q WIiat was that in relation to ?

A In relation to this action being brought now
in reference to an accounting of the estate, wanted to
know what the children wanted, “Well,” | said, “I
dont know, | suppose they want to know something
about this business, if they are interested, if they are
entitled to any interest in the business they want to
know it, and if they are not they want to know
something about it.”’

Q He asked you that question?

A He asked me the question, yes.

Q And what then was said, if anything?
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Joseph L. Mullin, direct.

A Well, I told him, he simply said then that they
had nothing to do with the estate, the business be-
longed to him; that was the first remark of that kind
he had ever made to me.

Q That was about a year ago?

A Just about a year ago, exactly.

Q After these proceedings were started?

A Yes.

Q Did you know what arrangement was made, if
any, for the running of the business after your
mother died?

A No; he ran the business, that is all 1 know,
dont know of any agreement was made.

Q Do you know anything about the changing of
the signs?

A Well, I dont remember now much about the
signs.

Cross examination by Mr. Lum.

Q Mr. Joseph Mullin, you never discussed the
business matters with your mother after you ended
this partnership arrangement, did you?

A Never ended the partnership arrangement.

Q Well, after you left?

A No, well, I did once or twice come down there
and speak to her about it, about my interest in the
business at that time, which was never disposed of.

Q Do you recall stating in your direct examina-
tion, about a minute and a half ago, that your
mother and you never discussed business matters
after you left?

A Well, I probably may have said that in my
other statement.

Q Which is true, what you told Mr. Tansey or
what you are telling me?

A Well, both would be true, | never sat down
particularly to discuss it.
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Joseph L. Mullin, cross.

Q Then you didn’t discuss it with your mother,
and you did discuss it with your mother; is that cor-
rect?

The Court. What is the fact?

A 1 didn’t come down to discuss any particular
point with my mother at any time, but when | called
in there to see her, under ordinary circumstances, as
my mother, 1 would talk in a general way about little
things in the business, referring particularly, now
what | refer to is the agreement which was made be-
tween William F. Mullin, my uncle Joe as executor
of the estate, my mother, William Mullin and myself,
| spoke to her about the agreement.

Q What do you mean by referring to your uncle
Joe as executor of your father’s estate?

A | know he was executor at that time, he was
appointed executor by the will, and he was the rec-
ognized executor as far as | know up to the time |
left and went to Morristown.

Q Do you mean to say you understood he joined
in that agreement with you?

A He was consulted as to the making of that
agreement.

Q Hewasnt a party to it, was he?

A He was by virtue of the fact that he was to be
executor of the estate, was appointed that by my
father.

Q It was your demand, when this partnership
arrangement ceased, for a settlement, that led to the
giving of the release, wasn't it?

A No, sir.

Q Did you ever make any demand at that time?

A No, sir,—yes, | did, at that time.

Q Yes, you did, you demanded your share in the
estate, didnt you?

A No, sir.

Q What did you demand?

30

40



106
Grace Coburn, direct.

A Demanded my share in the business.

Q The result of your demand was a conference
at the office of Guild & Lum, wasn't it?

A | dont remember any.

Q You never remember being there, | suppose, in
-your life time?

Ip A Oh, yes, | was at Guild & Lum’s office in my

life.
* Q Many times?

A Several times that | remember.

Q Do you recall distinctly being there for the
purpose of signing a release?

A | think | was, I think I can remember being
at Guild & Lum’s office.

Q You recall signing that release, dont you?

A What has it reference to?

m Q Releasing all of your interest in the estate,
excepting the real estate 91 Lafayette street?
A Yes.

Mr. Tansey. | object to this line of question-
ing because we know that when this arrange-
ment was made all reference to the business was
eliminated, because we said the business was
not considered.

The Court. That is a question of law; Mr.
Lum is asking as to the fact now.
30
GRACE COBURN sworn.
Direct examination by Mr. Tansey.

Q You are the daughter of Peter Mullin, Mrs.
Coburn?

A Yes, sir. o )

Q And a sister of William F. Mullin?

A Yes, sir. _

Q Do you remember the time before your mother

40 died, you remember the time before your mother

died?
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A Yes, sir; | was with her all the time.

Q How long were you with her?

A Why, | was with her from the time, | have
taken care of my mother since | was fifteen years
old. *

Q Yon were not away from home at that time?

A Before she died | wasnt away for two weeks,
I lived on the next street and | was over there every
day and all night some times.

Q Well, yon did not live at the Lafayette street
house at the time your mother died?

A Only for two weeks, no, | lived in Jefferson
street.

Q But you lived there for two weeks before your
mother died?

A Before she died, all the time.

Q Did you know anything from her about how
the business was being conducted?

A Well, she was never very much satisfied, she
said, but 1—

Mr. Lum. | object.

Q | am saying about any arrangement between
her f

A No arrangement at all.

Q How do you know what arrangement was
made?

A | only know what | heard about uncle Joe and
Joe and him, about that agreement, about the money
to be divided into three parts, that is all | heard.

The Court. The evidence must necessarily
be confined to conversations by this witness with
William F. Mullin, or with reference to any-
thing he said in her presence.

Q Did you have any conversation with William
F. Mullin in regard to his interest in the business?

A No, sir, never.

Q After your mother died was any conversation
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Grace Coburn, direct.

had between you and William F. Mullin as to the
running of the business?
Only that one with uncle Joe.

Was William F. Mullin present at that time?
Yes, sir.

When was that?

A month from the day my mother died.

Where was the conversation?
Upstairs, in Lafayette street.

What was the conversation?

It was that | was to stay there and take care
of the children and he would run the business, if
uncle Joe would give up his right to him.

Q What was said further about what he was to
get for running the business?

20 A He didnt say anything to me about what he
was to get.

Q What further was said about his running the
business, if you know?

A | never heard any more about the business;
| had to get out in May, that is all 1 know.

Q Well, why did you have to get out?

A Well, because | couldnt get along with him,
he thought I was making too much on him by staying
there.

30  Q Where did you go?

A | went to Roseville, and the children went to
school, and when they came home their home was
with me, and | took Petey because he was too young
to put in any school.

Q Have you kept him ever since?

A | have always kept them.

Q What has been contributed by William F.
Mullin to the board of the children?

A Fifteen dollars a month for Petey, and a few

40 of the first years fifteen dollars for the girls and
then he raised it to twenty.

®
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Grace Coburn, cross.

Q And what else?

A Well, he bought their clothes some times when
they needed them and some times when they needed
them they had to wait until he felt like getting them.

Q When you were there, Mrs. Coburn, was any-
thing said about your interest in the business, or
any of the other childrens’ interest in the business!

A No, the children were never considered in any-
thing, the children didnt dare say anything about
the business.

Q Do you remember when the settlements were
made each time?

A No, I never was told anything about them.

Cross examination by Mr. Lum.

Q Did anyone ever tell you that you settled?
A Yes, | settled.
Q Then you did know about that, didnt you?
A About my own | did, but not the children.
Q And you understood what you were signing
when you signed this paper, didnt you?
The Court. 1 shall assume that.

Q You dont mean to intimate to this Court that
your brother Will, didnt pay, for instance, the
school bills amounting to several hundred dollars in
St. Vincent’s and St. Benedict’s, do you?

A Well, Petey only went to St. Benedict’s two
years; he has been working since he was sixteen.

Q You said your brother paid nothing excepting
the clothes and the twenty dollars board; now he
paid a great deal besides that, didn’t he?

A He paid for their education.

Q Did you make any demand on him for any-
thing reasonable, in the way of support, which he
refused to these children?
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Anna Mullin, direct.

Q The question | asked you to answer is this, will
you give us any item which was reasonable in your
judgment, that you asked him to provide for the
children, that he refused to provide?

A Why he would refuse, if I got clothes and the
price didnt suit him, they were a little bit higher
than he thought they ought to be, he would send them
back, and | had to go back and get what would suit
him.

ANNA MULLIN, sworn.
Direct examination by Mr. Tansey.

The Court. If the testimony of the other
witnesses will be the same as the testimony of
those already called you can have the benefit of
that on the notes, without calling them.

Mr. Tansey. Then | won't call them.

The Court. It is quite proper, | think, to
show that he did not consult these children, that
they did not know of any arrangement other
than the written agreement, and that he did not
mention the fact of his verbal agreement to
them; now | understand that they will all testify
in that direction?

Mr. Tansey. Yes, sir.

The Court. Well, if that is material 1 will
reserve the liberty of calling them on that point
hereafter. The testimony given by the others
would be merely cumulative on the point that
they were not consulted and not told of this last
arrangement.

Mr. Lum. We of course reserve the right to
rebut that by other evidence.

The Court. Yes;the right will be reserved to
either party to call other witnesses on the ques-
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Anna Mullin, direct.

tions that have been testified to by the last three
witnesses, if it shall become material.

Mr. Tansey. | suppose, if your honor please,
if there is anything else that is material that
we haven't taken up, beyond the agreements, we
also have the privilege to put that in.

The Court. Oh, yes.
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Exhibit C. 1.

Exhibits Submitted Before V. C. Stevens,

EXHIBIT C. 1
WILL OF PETER Mv MULLIN.
In the name of God, Amen—

| Peter M. Mnllin of the City of Newark and State
of New Jersey, do make and publish this my last
will and testament as follows:

First—I hereby order my just debts and funeral
expenses to be paid as soon as possible after my
decease.

Second—I hereby give and bequeath to my chil-
dren share and share alike my property of every
kind and description.

Third— hereby direct that my business be con-
tinued for the benefit of my wife and children and
under the direction of my wife and brother Joseph
J. Mullin,

Fourth:—I hereby appoint and constitute my wife
Annie E. Mullin and my brother Joseph J. Mullin
guardian of my children and Executors of this my
last will and testament with power to sell, if neces-
sary for the best interests of my wife and children.

In witness whereof | have hereto set my hand and
seal this fourth day of November, Eighteen hundred
and ninety-one.

PETER MULLIN.

Signed sealed and published and declared by the
said testator, Peter M. Mullin as and for his last
will and testament, in our presence who at his re-
quest and in his presence and in presence of each
other have hereunto signed our names as witnesses.

M. A. Mullin.
Jos. J. Mullin.
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STATE OF NEW JERSEY.
ESSEX COUNTY SURROGATE’S OFFICE.

I, John B. Dusenberry, Surrogate of the County of

Essex, do certify the annexed to be a true copy of the
Last Will and Testament of Peter M. Mullin late of
the County of Essex, deceased, and that Annie E.
Mullin the Executrix therein named, proved the
same before me, and is duly authorized to take upon
herself the Administration of the Estate of the Tes-
tator, agreeably to the said Will.

Witness My Hand and Seal of Office,
(1.s.) the Seventeenth day of November, in the
year of our Lord one thousand eight hun-
dred and ninety-one.
J. B. DUSENBERRY::
Surrogate.

EXHIBIT C. 2

Certified Copy of Appointment of William F. Mullin
Administrator c. t. a. of Estate of Peter M. Mullin.

STATE OF NEW JERSEY.
ESSEX COUNTY SURROGATE’S OFFICE.

To All To Whom These Presents Shall Come,
Greeting:

Whereas, Peter M. Mullin late of the County of
Essex, in the State of New Jersey, departed this life,
having made and executed a Last Will and Testa-
ment, which has been duly proved, according to law,
before the Surrogate of said County of Essex:

And Whereas: Annie E. Mullin, the acting Execu-
trix thereunder has departed this life; and Joseph
J. Mullin, the surviving Executor named in said Will
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has renounced in writing, his right to act as Execu-
tor of said Will.

Therefore, 1, Joseph W. Ellor, Surrogate of the
County of Essex, do hereby appoint William F.
Mullin Administrator of all and singular, the goods,
chattels and credits of said deceased, left unadmin-
istered, who is duly authorized to administer the
same agreeably to said Will.

In Witness Whereof, | have hereunto
(1.s.) set my hand and seal of office at Newark,
this first day of August nineteen hundred.

J. W. ELLOR,
Surrogate.

EXHIBIT C 3

Agreement between Annie E. Mullin, Joseph L.
Mullin and William F. Mullin, dated
September 24, 1895.

This agreement made and entered into this twen-
ty-fourth day of September, A. D. Eighteen hundred
and ninety-five, by and between Annie E. Mullin,
sole acting executrix of the last will and testament
of Peter M. Mullin, deceased, party of the first part;
William F. Mullin, party of the second part; and
Joseph L. Mullin party of the third part, all of the
City of Newark, in the County of Essex and State
of New Jersey, witnesseth as follows:

Whereas, the said Peter M. Mullin, deceased, in
and by his last will and testament duly admitted to
probate in the Surrogate’s Office of said County of
Essex, did provide in and by his last will and testa-
ment that the undertaking business carried on by
him in his lifetime at number ninety-one (91)
Lafayette Street in the said City of Newark, should
be conducted for the benefit of his family and the
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said William F. Mullin and Joseph L. Mnllin, since
the decease of the said Peter M. Mullin, have carried
on the same successfully and have increased said
business and the profits arising from same, and have
managed the same to the entire satisfaction of the
said Annie E. Mullin, and have supported out of said
business the family of the said Peter M. Mullin, and

Whereas, the said Annie E. Mullin desires to re-
tain the services of the said William F. Mullin and
Joseph L. Mullin in the conduct and management of
said business;

Now therefore, in consideration of the premises
the said parties have agreed to and with each other
as follows: The said business shall he continued by
the said William F. Mullin and Joseph L. Mullin in
the name of the Estate of Peter M. Mullin.

Said William and Joseph hereby agree to devote
their undivided time and attention to said business
and to do their utmost for its success.

Said business shall be continued for one year from
the first day of October, eighteen hundred and
ninety-five, at which time this agreement is to go in-
to effect, unless terminated as hereinafter men-
tioned.

It is expressly understood and agreed that said
Annie may terminate this agreement at any time by
giving one month’s notice in writing to the said
William and Joseph of her desire for said deter-
mination.

It is understood and agreed that from the net pro-
ceeds of said business the family of said Peter shall
be maintained and educated as at present.

The profits of said business which shall remain,
after payment of the expenses of the maintenance
and education of said family, shall be divided be-
tween said parties as follows: Said William shall
be entitled to three equal sixth parts; said Joseph
shall be entitled to two equal sixth parts; and said
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Annie as executrix, shall be entitled to the remaining
one-sixth part.

Profits shall be divided at the end or termination
of the year.

It is expressly understood that in case the pro-
ceeds arising from said business shall not be suffi-
cient to support, maintain and educate said family,
that there shall be no liability or loss to said William
and Joseph.

It is also understood and agreed that said William
and Joseph shall each be entitled to draw from the
said business, the sum of fifteen dollars per week
weekly, and that said weekly payments shall not be
charged against, their respective shares of the profits
of said business.

Full, true and perfect books of account shall be at
all times kept, in which each of said parties agrees
to enter promptly any and all transactions to which
she or he may be a party, and to which books all of

..said parties shall at all times have free access.

Said parties agree that they will not during the
continuapce of this agreement, become an accom-
modation endorser, guarantor or surety without the
consent of the others in writing first had and ob-
tained.

IX Witness Whereof the said parties have here-
unto set their hands and seals the day and year
aforesaid.

ANNIE E. MULLIN, Exr. (1.s)

WM. F. MULLIN. (r.s)
JOSEPH L. MULLIN. (r.s)
Signed, sealed and delivered (in
triplicate) in the presence of
Jos. J. Mullin.
Oct. 2, "%5.
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EXHIBIT C 4

Release from Joseph L. Mullin to William F. Mullin
Dated May 19, 1896.

Know all Men by These Pkesents, That | Joseph
L. Mullin of the City of Newark, in the County of
Essex and State of New Jersey, do hereby acknowl-
edge the receipt from Annie E. Mullin of the same
place, sole acting executrix of the last will and testa-
ment of Peter M. Mullin, late of the said city, de-
ceased, of the sum of three thousand, seven hundred
and fifty dollars in full discharge and satisfaction of
all my right, share and interest of every name and
nature in the estate of said Peter M. Mullin, de-
ceased, and in consideration thereof | have released
and discharged and do by these presents release and
forever discharge the said Annie E. Mullin, sole act-
ing executrix as aforesaid, and also the estate of the
said Peter M. Mullin, deceased, of and from any and
all further or other accounting a* reckoning in re-
spect to my interest in said estate, and of and from
any and all distributive share, debts, dues, claims
and demands which | ever had, now have or here-
after can, shall or may have against said estate by
reason of anything existing at the date hereof; ex-
cepting only my share or interest in the house and
premises situate and known as number ninety-one
(91) Lafayette Street in said city.

And | do hereby convenant, promise and agree to
and with said Annie E. Mullin, sole acting executrix
as aforesaid, that | will at any time hereafter, when
reasonably required, make, execute and deliver any
and all such further or other instrument or instru-
ments of writing as may be necessary to fully
effectuate and carry into effect the true intent and
meaning of these presents.
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I n Witness Whereof | have hereunto set my hand
and seal this nineteenth day of May, A. D. Eighteen
hundred and ninety-six.

JOSEPH L. MULLIN. (1.s)

Signed, sealed and delivered in the
presence of

Charles M. Lum.

State of New Jerseyy)
County of Essex. J

Be it remembered that on this nineteenth day of
May, A. D. Eighteen hundred and ninety-six, before
the undersigned, a Master in Chancery of New
Jersey, personally appeared Joseph L. Mullin, who
I am satisfied is the releasor in the foregoing release
named, and who executed the same; and | having
first made known to him the contents thereof he
acknowledged that he signed, sealed and delivered
the same as his voluntary act and deed for the uses
and purposes therein expressed.

CHARLES M. LUM,
M. C. C

EXHIBIT C 5

Release from Grace T. Mullin to Annie E. Mullin,
Dated April 4, 1899.

Know all Men by These Presents, That |, Grace

T. Mullin of the City of Newark, in the County of

Essex and State of New Jersey, do hereby acknowl-
edge the receipt, from Annie E. Mullin of the same
place, sole acting executrix of the last will and testa-
ment of Peter M. Mullin, late of the said city, de-
ceased, of the sum of three thousand, seven hundred
and fifty dollars in full discharge and satisfaction of
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all my right, share and interest of every name and
nature in the estate of said Peter M. Mullin, de-
ceased, and in consideration thereof | have released
and discharged and do by these present release and
forever discharge the said Annie E. Mullin, sole act-
ing executrix as aforesaid, and also the estate of the
said Peter M. Mullin, deceased, of and from any and
all further or other accounting or reckoning in re-
spect to my interest in said estate, and of and from
any and all distributive share, debts, dues, claims
and demands which | ever had, now have or here-
after can, shall or may have against said estate by
reason of anything existing at the date hereof; ex-
cepting only my share or interest in the house and
premises situate and known as number ninety-one
(91) Lafayette Street in said city.

And | do hereby covenant, promise and agree to
and with said Annie E. Mullin, sole acting executrix
as aforesaid, that | will at any time hereafter, when
reasonably required, make, execute and deliver any
and all such further or other instrument or instru-
ments of writing as may be necessary to fully
effectuate and carry into effect the true intent and
meaning of these presents.

In witness whereof | have hereunto set my hand
and seal this fourth day of April, A. D., eighteen
hundred and ninety-one.

GRACE T. MULLIN. (1.58.)

Signed, sealed and delivered in the
presence of

Chartes M. Lum.
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State of New Jersey,1
County of E ssex. /

Be it remembered that on this fourth day of April,
A. D, eighteen hundred and ninety-nine, before the
undersigned, a Master in Chancery of New Jersey,
personally appeared Grace T. Mullin, who | am sat-
isfied is the releasor in the foregoing release named,
and who executed the same; and | having first made
known to her the contents thereof, she acknowledged
that she signed, sealed and delivered the same as her
voluntary act and deed for the uses and purposes
therein expressed.

CHAS. M. LUM,
Master in Chancery of N. J.

EXHIBIT C. 6

Release from James S. Mullin to William F. Mullin,
Dated December 21, 1903.

KNOW at1 Men by These Presents, That I, James
B. Mullin of the City of Newark, in the County of
Essex and State of New Jersey, do hereby acknowl-
edge the receipt from William F. Mullin, adminis-
trator with the will annexed of Peter M. Mullin, late
of the said city, deceased, of the sum of THREE
THOUSAND SEVEN HUNDRED AND FIFTY
DOLLARS ($3,750) in full discharge and satisfaction
of all my right, share and interest of every name and
nature in the estate of said Peter M. Mullin, de-
ceased, and in consideration thereof | have released
and discharged and do by these present release and
forever discharge the said William F. Mullin, admin-
istrator as aforesaid, and also the estate of the said
Peter m. Mullin, deceased, of and from any and all
further or other accounting or reckoning in respect
to my interest in said estate, and of and from
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any and all distributives share, debts, dues, claims
and demands which | ever had, now have or here-
after can, shall or may have against said estate by
reason of anything existing at the date hereof.

And | do hereby covenant, promise and agree to
and with said William F. Mullin, administrator as
aforesaid, that | will at any time hereafter, when
reasonably required, make, execute and deliver any
and all such further or other instrument or instru-
ments of writing as may be necessary to fully
effectuate and carry into effect the true intent and
meaning of these presents.

In witness whereof | have hereunto set my hand
and seal this twenty-first day of December, A. D.
Nineteen hundred and three.

JAMES S. MULLIN. (1. 5s)

Signed, sealed and delivered in the
presence of

Chartes M. Lum.
State of New Jersey, ™
County of E ssex. fss:

Be it remembered, that on this twenty-first day of
December, A. D. Nineteen hundred and three before
Kie, the subscriber, a Master in Chancery of New
Jersey personally appeared James S. Mullin, who,
I am satisfied is the releasor in the foregoing release
named, and who executed the same; and | having
first made known to him the contents thereof, he
acknowledged that he signed, sealed and delivered
the same as his voluntary act and deed for the uses
and purposes therein expressed.

CHARLES M LUM,
A Master in Chancery of New Jersey.
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EXHIBIT C 7.

Release from Isabella R. Mullin to William F.
Mullin, dated Dec. 10, 1906.

K now all Men by These Presents, That |, Isabel

R. Mullin, of the City of Newark, in the County of

Essex and State of New Jersey, do hereby acknowl-
edge the receipt from William F. Mullin, adminis-
trator with the will annexed of Peter M. Mullin, late
of the said city, deceased, of the sum of THREE
THOUSAND SEVEN HUNDRED AND FIFTY
DOLLARS ($3,750) in full discharge and satisfac-
tion of all my right, share and interest of every name
and nature in the estate of said Peter M. Mullin, de-
ceased, and in consideration thereof | have released
and discharged and do by these present release and
forever discharge the said William F. Mullin, admin-
istrator as aforesaid, and also the estate of the said
Peter M. Mullin, deceased, of and from any and all
further or other accounting or reckoning in respect
to my interest in said estate, and of and from any
and all distributive share, debts, dues, claims and
demands which | ever had, now have or hereafter
can, shall or may have against said estate by reason
of anything existing at the date hereof.

And | do hereby covenant, promise and agree to
and with the said William F. Mullin, administrator
as aforesaid, that | will at any time hereafter, when
reasonably required, make, execute and deliver any
and all such further or other instrument or instru-
ments of writing as may be necessary to fully
effectuate and carry into effect the true intent and
meaning of these presents.
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In witness whereof | have hereunto set my handl
and seal this tenth day of December, A. D. Nineteen
hundred and six.

ISABEL R. MULLIN, (. s)

Signed, sealed and delivered in the
presence of

Chas. M. Lum.

State of New Jersey, \

County of E ssex. /

Be it remembered that on this tenth day of Decem-
ber, A. D. Nineteen hundred and six, before me, the
subscriber, a Master in Chancery of New Jersey,
personally appeared Isabel R. Mullin, who, | am sat-
isfied is the releasor in the foregoing release named,
and who executed the same; and | having first made
known to her the contents thereof, she acknowledged
that she signed, sealed and delivered the same as
her voluntary act and deed for the uses and pur-
poses therein expressed.

CHAS. M. LUM,
A Master in Chancery of New Jersey.

EXHIBIT C. 8.

Release from William F. Mullin to Annie E. Mullin,
dated May 19, 1896.

Know all Men by These Presents, That |, Wil-
liam F. Mullin of the City of Newark, in the County
of Essex and State of New Jersey, do hereby
acknowledge the receipt from Annie E. Mullin of the
same place, sole acting executrix of the last.will and
testament of Peter M. Mullin, late of the said city,
deceased, of the sum of three thousand, seven hun-
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dred and fifty dollars in fall discharge and satisfac-
tion of all my right, share and interest of every name
and nature in the estate of said Peter M. Mnllin, de-
ceased, and in consideration thereof I'nave released
and discharged and do by these presents release and
forever discharge the said Annie E* Mnllin, sole act-
ing executrix as aforesaid, and also the estate of the
said Peter M. Mullin, deceased, of and from any and
all further or other accounting or reckoning in re-
spect to my interest in said estate, and of and from
any and all distributive share, debts, dues, claims
and demands which | ever had, now have or here-
after can, shall or may have against said estate by
reason of anything existing at the date hereof; ex-
cepting only my share or interest in the house and
premises situate and known as number ninety-one
(91) Lafayette Street in said City.

And | do hereby covenant, promise and agree to
and with said Annie E. Mullin, sole acting executrix
as aforesaid, that | will at any time hereafter, when
reasonably required, make, execute and deliver any
and all such further or other instrument or instru-
ments of writing as may be necessary to fully
effectuate and carry into effect the true intent and
meaning of these presents.

In witness whereof | have hereunto set my hand
and seal this nineteenth day of May, A. D. Eighteen
hundred and ninety-six.

WILLIAM F. MULLIN. (1.s)

Signed, sealed and delivered in the
presence of

Fred H. Lum.
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State of New Jersey, 1
County of E ssex. J

Be it remembered that on this nineteenth day of
May, A. D. Eighteen hundred and ninety-six, before
the undersigned, a Master in Chancery of New Jer-
sey, personally appeared William F. Mullin, who |
am satisfied is the releasor in the foregoing release
named, and who executed the same; and | having
first made known to him the contents thereof he
acknowledged that he signed, sealed and delivered
the same as his voluntary act and deed for the uses
and purposes therein expressed.

FRED H. LUM,
M. C. C.

EXHIBIT C. 0O

Receipts from Anna Mullin with reference to the
settlement of her share of the Estate of
Peter M. Mullin.

Newark, N. J., Aug. 3rd, 1908. -

Received from Wm. F. Mullin on account of settle-

ment of my share of Estate pending settlement to
be deducted at time of same. $30.00/100.

(Signed) Miss Anna E. Multin.
Witness: J. L. Mullin.

Newark, N. J., Sept. 12, 1908.
Received from Wm. F. Mullin adm. of Est. of
Peter M. Mullin 20.00/100 on a/c of settlement of
Est from Peter M. Mullin Est.

Miss Anna E. Mullin.
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Newark, N. J., Oct. 3rd, 1908.
Received from Wm. F. Mullin on account of $3-
750.00/100 being part payment on same which is due
from Est. of Peter M. Mullin in settlement Twenty
Five 00/100 $25.00/100
Witness Received.
James S. Mullin Miss Anna E. Multin.

Newark, N. J., Oct. 10th, 1908.
Received from Wm. F. Mullin on a/c of share of
Est of Peter M. Mullin  Ten 00/100 $10.00/100.

Witness. Received.
James S. Mullin Anna E. Multin.

Newark, N. J., Oct. 22nd, 1908.
Received from Wm. F. Mullin on a/c $15.00/100
Part Payment on Settlement of $3,750.00/00
Thirty Seven Hundred and Fifty 00/100 Settlement
of Est of Peter M< Mullin.
Witness. Signed.
James S. Mullin Anna E. Mulltin.

Newark, N. J., Nov. 6th, 1908.
Received from Wm. F. Mullin on a/c as part of
my share in settlement of Est of Peter M. Mullin.
Fifteen 00/100 $15.00/100
(Name of witness cannot be read)
Anna E. Multin.

Newark, N. J., Dec. 4th, 1908.
Received from Wm. F. Mullin on a/c of share of
Est of Peter M. Mullin on principal 3750.00/100
$40.00/100 Forty Dollars
Witness. Signed
Frank M. OConnell. Anna E. Mulltin
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Newark, N. J., Jany 7th, 1909.
Reed from Wm F. Mullin Adm of Est of Peter M.
Mullin on a/c Fifteen 00/100 15 00/100 for Anna
Mullin.
Petek M. Mullin.

"Newark, N. J., Feby 2nd, 1909.
Reed from Wm F. Mullin on a/c of Amt due from
Est of Peter M. Mullin $10.00/100.
Anna E. Mullin.
Loretta A. Mullin.

Newark, N. J., Mar. 10th, 1909.
Received from Wm F. Mullin Adm of Est of Peter
M Mullin on a/c my share of Estate Fifty Dollars
00/100 $50.00/100.
Witness. Anna E. Mullin.
Loretta A. Mullin

Newark, N. J., April 26th, 1909.
Reed from Wm F. Mullin Adm of Est of Peter M.
Mullin Payment on a/c of my share in estate same
to be charged to me $20.00/100
Signed.
Anna E. Mullin.

Newark, N. J., May 25th, 1909.
Reed from Wm F. Mullin on a/c of my share in
Est of Peter M. Mullin Twenty 00/100 $20.00/100
Witness. . Anna E. Mullrin.
Loretta A. Mullin.

Newark, N. J., July 2, 1909.
Roc’d of Wm F. Mullin, Admnr of Peter M
Mullin Dec’d, seventeen hundred and thirty Dollars
on account of my share in the Estate—(Making in
all $2000. received by me)  $1730.

Anna E. Mullin.
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Newark, N. J., Jany 21, 1911.
Received from Witn. F. Mnllin Twenty Five
00/100 on a/c of Bal of $1750.00/100 due.
Witness. Signed.
A. Muttin.

Newark, N. J. Feby 4th, 1911.
Received from Wm F. Mullin Twenty 00/100
Dollars on account. $20.00/100.
Anna E. Muttin.

April 14th Advanced to Anna Mullin on alc
$30.00
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Order for Maintenance.
(Filed Nov. 28, 1911))

IN CHANCERY OF NEW JERSEY.

. On Bill for In-
Betiveen junction, etc.
Wittiam F. Multtin, i .

Complainant, On Petl_tlon
q for Mainten-
an ance, etc.

Annie E. Murrin, Et. AlS., |
Defendants. Order ofMain-
tenance, etc.

This matter coming on to be heard upon the peti-
tion of Joseph J. Mullin, guardian of Peter M.
Mullin, a minor, and Marie Mullin, two of the de-
fendants in the above stated cause, and upon read-
ing and filing the said petition and the affidavit
thereto annexed, good reason appearing therefor,
it is on this Twenty-eighth day of November, Nine-
teen hundred and eleven, on motion of Michael J.
Tansey of counsel with the said petitioners, ordered,
that said William F. Mullin, administrator with the
will annexed do make payments from the funds in
his hands belonging to the estate of Peter M. Mullin,
deceased, and to the credit of said petitioners: to
said Joseph J. Mullin as guardian of said Peter M.

ullin, five dollars ($5.00) each and every week and
to said Marie Mullin five dollars ($5.00) per week to
meet the expenses of maintenance of said persons
furing the pendency of this suit: said payments to

egm on Friday, the first day of December, Nine-

_een hundred and eleven, and to continue until the
iurther order of this Court.
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And it is further ordered that said William F.
Mullin, administrator with the will annexed, do make
such further payment from the funds of the said
estate of Peter M. Mullin, deceased, in the hands of
said administrator, to the credit of the said peti-
tioners as may be sufficient to cover the expenses
of the examination of the books of account of the
undertaking business, conducted by said William F.
Mullin as administrator, by the expert accountants
appointed by this court, in this cause; such payment
to be made immediately upon the presentation of a
bill by said accountant, properly approved by said
petitioners, or their solicitor.

It is the intention of this order to deal with the
aforesaid allowances and payments only in a pre-
liminary manner: the question of the fund or funds
to which they are properly chargeable being ex-
pressly reserved until final hearing.

Respectfully advised:

JAMES E. HOWELL,
F. C

Consent is hereby given on the part of the com-
plainant to the entry of the foregoing order.

LUM, TAMBLYN & COLYER,
Solicitors for Complainant.
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Conclusions of V. C. Stevens.
(Filed Oct. 4, 1912.)

IN CHANCERY OF NEW JERSEY.

Between ]
Wittiam F.Murnin, /
1 N
Complalnant? Conc?usions,
and
Annie E. Munrin, EtL AIS., V

Defendants. 1

Mr. Ralph Lum, for complainant.
Mr. Michael J. Tansey, for defendants.
Stevens, V. C.

William F. Mullin files this bill individually and
as administrator, with the will annexed, of Peter M.
Mullin, deceased, to restrain proceedings in the Or-
phans’ Court looking to an accounting. The de-
fendants are seven of the children of Peter M
Mullin, and the complainant is the eighth. The de-
fendants concede the propriety of the complainant’s
accounting here and file an answer and cross-bill.

Peter M. Mullin was an undertaker. He died in
1891, leaving widow and nine children. By his will
he made his brother, Joseph, and his widow his ex-
ecutors. He therein provided as follows:

Third. | hereby direct that my business be con-
tinued for the benefit of my wife and children and
under the direction of my wife and brother, Joseph
Mullin.”

The widow, with the help of the complainant, her
e est son, then about eighteen years old, continued

10

20

30

40



10

20

40

132
Conclusions of V. C. Stevens.

the business with success. In 1895 she entered into
a written agreement, by the terms of which the com-
plainant and her next eldest son agreed that they
would devote their undivided time and attention to
the business for one year: that from the net pro-
ceeds thereof the family should be maintained and
educated and that the profits remaining should then
go, one-half to William, two-sixth to Joseph, and
one-sixth to the widow, as executrix. Joseph be-
came dissatisfied with the arrangement and left be-
fore the end of the year. William continued to carry
it on under an arrangement which lies at the foun-
dation of this controversy. The arrangement
(whatever it was) continued until the death of the
widow, in 1900. Then Joseph, having renounced,
William, the complainant, became administrator,
cum testamento annexo. From 1900 to the present
time he has carried on the same business with very
considerable success. The question is whether it is
his individual business, or the business of the estate.

The only witness who testifies to the terms of the
arrangement with the widow is William himself. As
he gives different versions of it, | shall state them in
his own words.

In the bill he says, “that after your orator’s said
brother, Joseph, had so withdrawn from the said
business, your orator was requested by his mother,
the executrix aforesaid, to continue the business of
undertaking, to support the mother of your orator
and the infant children at home and it was agreed
between said executrix and your orator that the
balance of the profits of the business remaining after
the support and maintenance of the mother of your
orator and the said infant children should belong to
your orator in payment of his services.”

In his affidavit annexed to the bill, he states the
agreement in the same way.
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In his testimony he first says that Joseph, when
he left, asked for a settlement and that an appraise-
ment was made and “it inventoried something like
thirty odd thousand dollars” (the value of the busi-
ness, and of its good will not being taken into the
account.) Mr. Lum, he further says suggested that
we take our settlement, and the rest of the children, 10
after the agreement that if | stayed and conducted
the business and supported the children and edu-
cated them out of it that whatever profits there were,
were to be mine, assuring her (his mother) 1 would
take care of the children until the youngest was of
age.”

Further on he was asked again to state what the
agreement was and he testified: *“ The agreement
was that | was to support these children out of this
business, educate, clothe and feed them until they 20
became of age. Whatever profits arising from the
business, were to be mine and the business mine after
the children had arrived at their majority.”

On cross examination he says, “ for whatever was
left after | supported the children and educated and
looked after them and brought them up, whatever the
business would make would be mine.”

In the absence of any corroboration and of com-
plainant’s very obvious interest, | think I am justi-
fied in accepting the concise statement found in the 30
bill and in the affidavit annexed to it, as the nearest
approximation to the truth of the matter. The ad-
dition to it, “the business mine after the children
had arrived at their majority” being only complain-
ant’s present construction of what he then agreed
upon.

Mr. Mullin says that in the four years between
his father’s death and the partial distribution of the
assets he figured out that the family accumulated $7,-'

, ~ after paying all household expenses. This
shows a very prosperous state of things. It demon-
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strates that in 1896 the business was valuable. It
has been growing ever since. In this Situation, is it
likely that the family would have understandingly
relinquished all interest in its good will?

,As complainant states the agreement in his bill, he
was only to have the profits remaining after the sup-
port of his mother and the infant children. Counsel
argues that the agreement made with the widow was
really a sale. The argument is untenable, first, be-
cause no disposition was made of the corpus: second,
because the agreement, as William states it, was
such as the executrix could not lawfully have made;
for net earnings and corpus were to go, under tfie
will, to all the children,—not merely to those who
were under twenty-one.

I do not think, however that complainant’s liabil-
ity to return part of the compensation for his serv-
ices during the lifetime of the widow, if excessive,
and if at this late date, he is under any liability to
do so, is properly before the Court. The issue is
limited to his conduct as administrator. When he
became such, the business belonged to the estate and
he could not treat it as his own. Having no author-
ity to carry it on, he should have disposed of it for
the benefit of the estate. But having carried it on
he is entitled to the compensation which is awarded
to an unauthorized administrator. Vice Chancellor
Emery, in Gilligan v. Daly, 80 Atl. Rep., 995, states
the rule. “But the right of the executor to com-
pensation is based on other principles where the
carrying on of the business is unauthorized. In
such case the general rule is that the beneficiaries
have the option to charge the executor either with
the value of the estate and interest, or with the
amount of the net profits from the business. And
the beneficiaries have the right to an account of the
profits for the purpose of determining this option.
In estimating profits the general rule for charging
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trustees is that so far as ascertainable, they should
include only the profits resulting from the employ-
ment of the testator’s estate as capital, and due al-
lowance should be made for other elements creating
the profits, such as the business skill and credit >of
the executor in carrying it on.”

“ *Compensation for executors’ services may be
allowed as part of the expenses of the business and
be deducted in ascertaining the net profits with which
heis chargeable.”

There will be a reference to a master, who will
take this rule for his guidance. The question of the
effect, if any, of the releases given by some of the
legatees can be more properly determined upon the
coming in of the master’s report.
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Decree for Accounting and Order of
Reference.
(Filed Oct. 22,1912.)

IN CHANCERY OF NEW JERSEY.

Between
William F. Mullin, i Bill for Ac-
Complainant\ counting, etc.
and | Decree for Ac-
Annie E. Murtin, et. @ | s '\ counting, etc.

Defendants. ]

This matter coming on to be heard on bill, answer,
cross-bill, replication and proofs in open Court in
the presence of Ralph E. and Ernest C. Lum, of
counsel with the complainant, and Michael J. Tan-
sey, of counsel with the defendants, and it appearing
that the said complainant, individually and as admin-
istrator with the will annexed of Peter M. Mullin,
deceased, should account in this Court, in this cause,
for his transactions as such administrator with the
will annexed, and particularly for the net profits
arising from the undertaking business, late of Peter
M. Mullin, deceased, the testator, which was con-
ducted by said William F. Mullin as administrator
with the will annexed, from the time of his appoint-
ment as such administrator, to wit, August first,
Nineteen hundred.

It is thereupon, on this twenty-second day of Octo-
ber, Nineteen hundred and twelve, ordered, ad-
judged and decreed that it be referred to Halsey M
Barrett, Esqr., one of the special masters of this
Court, to take an account of all the dealings and
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transactions of the said William F. Mullin, as admin-
istrator with the will annexed of Peter M. Mnllin,
deceased, while in the conduct and control of the
business of said Peter M. Mullin since his appoint-
ment and qualification as such administrator with
the will annexed, and therefrom to ascertain the net
rents, issues and profits realized from the said busi-
ness; and for the better taking of which account the
said William F. Mullin is to produce before the said
master, upon oath and affirmation, if required, and
leave with him, all books and writings in his custody
or power relating thereto, and is to be examined
upon interrogatories as the said master shall direct;
and the said master is also to have power to examine
other witnesses in relation to said account, and in
taking of said account he is to estimate the profits
so that as far as ascertainable they should include
only those resulting from the employment of the
testator’s estate as capital in the business, and due
allowance should be made for other elements creat-
ing the profits, such as the business skill and credit
of the executor in carrying it on, and he should allow
such compensation for the administrator’s services
as part of the expenses of the business, as may be
reasonable and proper, and deduct the same from
he gross income of said business in ascertaining the
net profits with which he is chargeable; and the said
master is to make his report touching the matters
nereby referred with all convenient speed. And if
m taking the said account, any special matter shall
All«! e liberty to state the same to the Court.
m other questions, including the effect, if any, to be
given to the releases of some of the legatees, are re-
served until the coming in of the master’s report.
Respectfully advised,

E. RR. WALKER, C.
Frederic W. Stevens, V. C.
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IN CHANCERY OF NEW JERSEY.

Between
Wittiam F. Muitnin,
Complainant,
and
Annie E. Murttin, et aIS.,
Defendants.

Transcript of testimony taken in the above en-
titled cause before Halsey M. Barrett, Esquire, one
of the Special Masters in Chancery, pursuant to an
order of reference, at the Chancery Chambers,
Newark, New Jersey, on Wednesday, January
22nd, 1913, at 10 A. M.

Appearances:

Mr. Ralph Lum and Ernest Lum, of Lum, Tam-
blyn & Colyer, for complainant.

Mr. Michael J. Tansey for defendants.

It is stipulated and agreed by and between the
counsel for the respective parties, that the testi-
mony of the witnesses may be taken down in short-
hand and afterwards reduced to typewriting, the
signatures of the witnesses being waived.

WILLIAM F. MULLIN, complainant, sworn.
Direct examination by Mr. Lum.

Q. Mr. Mullin, what was the date of your ap-
pointment as the administrator of the estate of
Peter M. Mullin?

A | think it was August first, 1900.

Q At that time what was the value of the undei-
taking business that had been left by Peter M
Mullin at the time of his death?
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A The value of the stock that was there, that
was all.

Q What was that?

A It comprised a few caskets, office furniture
and things of that kind.

Q Just describe that as particularly as you can.

A There were probably a dozen caskets there.

Master. Peter M. Mullin died in 1891 and
this witness was appointed administrator with
the will annexed in August, 1900. Had there
been any accounting by the previous executors
for any period between 1891 and 19007

Mr. Lum. None whatsoever. It has ap-
peared in the previous testimony taken before
the Vice Chancellor, and upon which his decree
was based, decreeing an accounting, that the
estate had been settled by agreement between
themselves as to all of the children who had
become of age, and as rapidly as they became
of age, they were paid a sum which was fixed
by agreement.

Master. $3,700 and some odd dollars each?

Mr. Lum. Yes, as a sum to which they were
entitled from the estate, and releases were
given by the children as they became of age,
to their mother, and subsequently that agree-
ment was continued and releases were given.

Master. That was all done before Mr.
William F. Mullin became administrator?

Mr. Lum. Part of it was. It was done as
o all of the children who became of age in
the mother’s lifetime, and after her death,

en the children as they became of age, con-
tinued to make a settlement with Mr. Mullin
on the same basis, and releases given. The

ice Chancellor in his decree and in his opinion
speci ed that this accounting shall commence
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with the date of the appointment of Mr. Mullin
as administrator, and there shall be no
account—

Mr. Tansey. We are not looking for any
account back of 1900.

Master. Then that is understood. Then
your inquiry of Mr. Mullin as to what the
estate consisted of, relates to the time of his
appointment as administrator, August 1, 1900!

Mr. Lum. Yes, Sir.

Master. 1 do not care for any information
that is not pertinent or of service to me,
except to get the matter well in my mind.

Q Will you particularize as to those items!

A At the time of my mother’s death the busi-
ness consisted of what stock there was on hand,
a few caskets, | suppose about a dozen, | dont
know whether there were ten or fourteen exactly,
we took no account of stock; a few dozen pairs of
handles, how many, | dont remember; the office
furniture, desk, chairs and safe. Did | under-
stand you to say the business or the estate—what
the estate consisted of at the time of my mother’s
death?

Q No, the business

A That was all.

Q@ What was the value of that, in your judg-
ment?

A Between $400 and $500.

Q Who had been conducting that business up
to that time, actively in charge of it?

A | had.

Q How did you come to be conducting it at
that time?

A  Well, after my father’s death, which dated
ten years earlier, of course, | was working for
my father at the time of his death, and | continued
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to manage the business, my mother qualifying as
the administratrix of the estate. My brother Joe,
who was working in New York at that time, came
on to work at the undertaking business and assist
me. He remained there for some time, until a
partnership was made between my mother, as the
estate, myself and Joseph L. Mullin. He remained,
| think, a little—a little over a year, under that
arrangement, when he decided to discontinue his
connection with the concern, and went in business
for himself in Morristown. Shortly after that,
upon his request, 1 imagine, | think it was his
request, that he wanted a settlement or money Or
something, and upon a discussion with my mother
that | felt 1 hadn’t ought to stay any longer work-
ing for a very small salary, as | had been doing,
Mr. Fred Lum, my uncle Michael Mullin, my
mother and myself had a conference, and Mr. Lum
suggested as the best solution of the situation, to
appraise the estate as it was at that time. The
estate was appraised, and appraised at something
hke $30,000—%$3,750 eight times, eight children.
That was in 1898. This arrangement | was work-
ing under was settled about a year and a half
or two years before my mother died. They ap-
praised the estate, and on an agreement with my
mother that | would stay and support these children
out of the business, | at that time told them |
had a couple of offers of $5,000 a year to go
with operatic companies; | had an offer with the
Emma Yuck Opera Company, an offer of $5,000
to & wifh them, to do the comedy work, and that
was principally what caused the discussion with
my mother. | had another offer from the Castle
square Company at the time; | was doing a lot
° work with the Newark Opera Company then,
mul as a result of that discussion and dissatis-
nction, this proposition was made and my mother
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agreed if I would stay and support the children
out of the business, whatever was left after the
support of the children, would be mine in lieu of
salary. Of course | told her that would not make
$5,000, according to the previous earnings of the
business, but upon the advice of my uncle and
Mr. Fred Lum and her and Father Cody, our
pastor—he wasn’t at the conference, but I went
and discussed the matter with him—I decided to
stay, and | have worked under' those conditions
ever since, until this proceeding started, and the
Vice Chancellor decided that something was wrong
about that agreement.

Q At the time of your mother’s death what
were the liabilities of the business, as nearly as
you can recollect; what accounts did it owe?

A It owed a stable account and various mer-
chants’ accounts, and family expenses, etc.; just
what the accounts were, | don’t remember.

Q What was the relationship between the ac-
counts of the liabilities and the accounts due to
the business?

A About the same; | do not believe that there
was as much due the business as it owed. |
guess the balance was against the business, if any.

Q Then the value of this business at the time

; of your mother’s death was about $500, as you

have given it to us?
®A Not any more than that.

Mr. Lum. It occurs to me that the proper
time has come to raise what seems to me the
main question under this decree for an account-
ing. Mr. Mullin fixes the value of the business
at the sum of between $400 and $500. Let us
take the largest figures. The order of the Vice
Chancellor is that you, as Master, are “to
estimate the profits so that as far as ascer-
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tamable they should include only those result-
ing from the employment of the testator’s
estate as capital in the business, and due allow-
ance should be made for other elements creat-
ing the profits, such as the business skill and
credit of the executor in carrying it on.” It
seems to me we are bound, therefore, to ac-
count only for such profits as $500 would create
in the normal course of business of this nature.

Master. The Vice Chancellor made no de-
cree of any sort except the one which has in it
the order of reference?

Mr. Lum. No other.

Master. Everything else is simply the
statement of his conclusions?

Mr. Lum. That is all.

Master. This order of reference to me
directs me to take an account of all the deal-
ings and transactions of the said William F.
Mullin, as administrator with the will annexed
of Peter M. Mullin, deceased, while in the con-
duct and control of the business of said Peter
M Mullin since his appointment and qualifica-
tion as such Administrator with the will an-
nexed, and therefrom to ascertain the net
rents, issues and profits realized from the said
business; and for the better taking of which
account the said William F. Mullin is to pro-
duce before the said Master, upon oath or
affirmation, if required, and leave with him, all
books and writings in his custody or power
relating thereto, and is to be examined upon
interrogatories as the said Master shall direct;
and the said Master is also to have power to
examine other witnesses in relation to said
account, and in taking of said account he is to
estimate the profits so that as far as ascertain-
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able they should include only those resulting
from the employment of the testator’s estate as
capital in the business, and due allowance
should be made for other elements creating the
profits, such as the business skill and credit
of the Executor in carrying it on, and he should
allow such compensation for the Administra-
tor’s services as part of the expenses of the
business, as may be reasonable and proper, and
deduct the same from the gross income of said
business in ascertaining the net profits with
which he is chargeable.”

Mr. Lum. It is limited to the profit pro-
duced by $500 in this business.

Master. Was there any other capital em-
ployed in the business at that time than the
$500; did the business consist at that time of
anything more than this $500 of capital and
the skill and ability—

Mr. Lum. That is all.

Master. Mr. Lum, is it your suggestion that
Mr. Mullin should only account for, say legal
interest on athousand dollars from 1900, with-
out regard fd"fhe profits that were made from
the use of that $500 in that business?

Mr. Lum. That is my idea.

Master. | have no right to exclude any tes-
timony. It is not before me as an advisory
master. | do not think that I am saying any-
thing that is not proper, but Vice Chancellor
Stevens told me of this order of reference and
explained to me the substance of his conclu-
sions, at the time that he asked me whether |
would permit him to make an order of refer-
ence to me, and he stated that he had found
as a matter of fact, that there was to be an
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accounting of the profits of the business; he
didn’t say interest on any sum, on such an ac-
counting of the profits of the business, and he
said that in view of the personal skill of Mr.
Mullin in developing that business and making
it prosperous, and realizing large sums for
the support of his brothers and sisters, that
that was to be regarded in determining what
interest or sum should be allowed Mr. Mullin;
it wasn’t to be treated as a mere salary; and
that is exactly the view that he expresses
in his conclusions and in the order of refer-
ence, so that on that, while | would not exclude
any testimony, | understand that my duty
will be to consider all of the profits from
the business, and those are to be produced
before me for the accounting, and then | am
to give Mr. Mullin credit for his personal
service and successful service in doing it.

Q Of what was the estate composed at the
time of your mother’s death, as nearly as you
can recall?

A Her estate consisted at the .time of her
death, of the Lafayette street house.

Q Her estate, you mean, or your father’s
estate?

A | mean the estate that she was the admin-
istratrix of; she had no estate personally.

Q {By the Master) Wasn't she the executrix?

, N Nes* At consisted of the Lafayette street
*ouse, a house and lot at Clinton Place, three

other lots at Clinton Place, vacant lots, fifty foot
front, and—

(By the Master) The Lafayette street house,
what size lot was that?

AAnrbxby 10°° we aPPraised that at $5,000.
Clinton Place there was a lot 50 by 100—
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house and lot. That was at the time of my
father’s death—I don’t know whether it was then
or since then | acquired it, but if it wasnt, it
was changed since in the form of mortgages.

Q (By the Master) And there were three
additional lots 50 by 100; was any value assigned
to them?

A We figured them at that time— am not
positive, | think about a thousand dollars each,
because it never increased much; and there were
some mortgages to make up the balance; | forget
just what they were; there is a list of them here;
there is a statement of the estate; that is all
there was.

Q Have you stated the amount that was realized
from the accident case against the railroad, result-
ing in your father’s death?

A | understood at the time of my mother’s
death—I was asked the value of the estate at
the time of my mother’s death—it was stated
that sum was to be $10,000.

Q What was the amount realized?

A $7500. $10,000 less $2500.

Q Why less $2500?

A Mr. Kalisch’s fee out of the settlement, if
I remember correctly, was $2500; we realized
about $7500.

Mr. Lum. That is all the examination of
Mr. Mullin, at this time. | want to withdraw
him and put another witness on; he will be
called again.

Cross examination by Mr. Tansey.

Q You said, Mr. Mullin, that that $2,500 fee
on the railroad case was as you remember it;
have you any clear recollection on that subject?
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A | remember that we got $7,500 from the
railroad company through Mr. Kalisch.

Q Why was it you testified, then, you received
$10,000~

A The settlement was for $10,000 as I remem-
ber it.

Q Why did you testify that that settlement
was $10,000, and was included at $10,000 in your
figure of estimating the value of the business or
the value of the estate?

A | do not remember that | did.

Q Did you?

A | don’t remember that | did.

Q Was not the settlement actually $10,000 free
and clear of any bill of the attorney at all?

A | do not think it was, | am satisfied it
was not.

Q Wasnt the attorney paid in addition his fee
from the railroad?

A | do not think so.

Q As to the life insurance, are you quite sure
that the life insurance of the Mutual Life was
not $10,000 instead of $5,000?

A The Mutual Life I am positive was $5,000.

Q Are you quite positive that the life insurance
in the Benevolent Legion was $5,000 and not
$10,000~

A Positive.

Q In regard to the business of your father,
your father had been an undertaker many years
before he died, hadn’t he?

A Yes, sir.

Q At the same stand?

A Yes, sir.

Q Lafayette street?

A Yes, sir.

Q He was an undertaker probably there before
you were born, wasn’t he?
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A Yes, sir.

Q At the time of his death he had how many
children?

A Eight children at the time of his death;
one born after his death and one died before this
adjustment took place, leaving eight.

Q After his death?

A Yes.

Q So that at the time of his death he had
eight children?

A At the time of his death, yes, there were

eight living.
Q Yon were a boy under age at the time?
A Yes, sir.
Q Fifteen or sixteen years old?
A | was seventeen or eighteen next birthday.
Q Yon had lived home with yonr father?
A | had been working with my father for a

couple of years previous to that; |1 was fifteen
when | started to work for him.

Q You had lived home with your father?

A Yes.

Q AnNd the rest of the family lived home with
your father?

A Yes.

Q And he maintained and supported you,
didn’t he?

A Yes.

Q Did he have any other business besides the
undertaking business then?

A Other than a political position that he held
at the time he was Killed.

Q What was that?

A Freeholder.

Q What salary did he get as freeholder?

A | dont remember exactly.

Q Did he have any other business or income
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besides the undertaking business and the free-
holdership |

A No, sir, not that | know of.

Q And at the time of his death did he leave
any money on mortgage?

A No, sir.

Q Did he leave any money in bank?

A The amount | think was $1,600 or $1,700,
and we owed more than that after he died. We
paid a stable bill of over a thousand dollars that
was due, and some other things.

Q Was there any money due to him on his
books when he died?

A | dont recall exactly, very little.

Q At any rate, he did have money enough in
bank to settle up all his debts, didnt he?

A Practically, yes, sir.

Q And he left the Lafayette street property
free and clear?

A Yes, Sir.

Q You say that was worth $5,000?

A Yes, -sir.

Q Did he leave any other property?

A None at all.

Q Any horses and wagons?

A At the time of his death there was a horse

and wagon, but there was no horse and wagon
at the time of my mother’s death.

Q He maintained his family in good style,
didnt he, at that time, during his life they were
always well provided for?

A Yes, Sir.

Q Sent to school, and high school?
A No, none of them had reached that station

. They all went to parochial schools during
his lifetime.
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Q At the time he died you were put in charge
of the business?

A | continued, | was practically running the
business; when he died | was working at the busi-
ness; the night he was killed, 1 had an arrange-
ment to meet him to lay a body out that night.

Q Under his instructions at the time?

A Yes.

Q During the time you ran the business after
your father’s death, it was under the name of
the Estate of Peter M. Mullin?

A Yes.

Q And it actually is so yet?

A | never changed the name on the window.
| ain’t had the name on the wagon or bill heads
for years. | havent had the name on the wagon,
“Estate of Peter M. Mullin,” since 1896, 1897
or 1898, just that year that setlement was made;
my name has been there about—

Q What became of the wagon of the Estate
of Peter M. Mullin?

A It wore out.

Q When did it wear out?

A Before my mother died.

Q What was the name on that wagon?

A That was on a plate, that was my father’s
name.

Q And was the plate allowed to remain on
the wagon all the while until it wore out?

A The name was changed on the wagon when
my brother Joe and | became partners in the
business, we used the name of W. F. &J. L. Mullin.

Q That was on the wagon?

A Yes, sir, that was on a plate.

Q Didnt you have “Managers of the Estate
of Peter M. Mullin” on it?

A Not on the wagon.
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Q Where did yon have that?
A That was on the bill heads and note heads
during that period.

Q But you still kept the name *“Estate of
Peter M. Mullin’” with yourself and Joseph L.
as managers?

A Not on the wagon.

Q | am talking now about your bill heads.
A Probably on the bill heads, I think it was,
I am not positive about that now.

Q The partnership agreement provided that the
business should be run as the estate of Peter M.
Mullin, didnt it?

A | dont know whether that enters into the
partnership or not; it is there,

Mr. Tansey. The partnership agreement will
speak for itself.

Mr. Lum. Yes, and it does not so provide,
but it clearly indicates that they are to manage
the business of Peter Mullin.

Mr. Tansey. The agreement provides that
the business shall be carried on in the name
of the Estate of Peter M. Mullin.

Master. The agreement by its terms was to
continue for only one year, and it actually
only continued as far as Joseph Mullin was
concerned, for about six months.

Q So that while you have a partnership agree-
ment, as you say, you changed the name on the
wagon. At the time you entered into the partner-
s ip agreement, you were running the business

actuall;/ under the name of the Estate of Peter M.
Mullin®

Mr. Lum. | object to that, the sale will de-
termine conclusively that fact; there will be
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no use of onr taking testimony as to the value
of the land.

Master. It is not apparent yet jnst what
bearing the answer to that question will have,
but it is certainly a proper question.

Q While you say, Mr. Mullin, you took the name
off the wagon at the time you and Mr. Joseph
Mullin went into this partnership agreement, never-
theless you were running the business under the
name of the Estate of Peter M. Mullin, under that
agreement?

A Under the partnership agreement we were
running the business, yes.

Q Under that name?

A Under the name—uwell, not altogether; the
permits for burial service were not signed as the
Estate of Peter M. Mullin, they never were; the
name on the wagon was not the Estate of Peter M
Mullin, it never was. My mother signed the checks
for payment of all bills as the administrator of the
Estate of Peter M. Mullin.

Q Do you mean to tell me that you didnt have
the name of Estate of Peter M. Mullin on your
wagon, never?

A Never.

Q Recollect very carefully on that.

A The name of Peter M. Mullin, the plate was
on the wagon at the time of my father’s death, re-
mained there until we changed it for the name of
W. F. &Joseph L. Mullin, and after that my name
went on.

Q And even while your name was on the wagon,
you still were running the business under the name
of the Estate of Peter M. Mullin, weren't you, re-
gardless of burial permits or anything else?

A The issuing of permits and those things are
part of the management of the business. | suppose
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it was a dual arrangement, if you might call it that,
but there was that condition existing, that the
Estate of Peter M. Mullin did not appear on the
burial permits or on the wagon.

Q | suppose for one reason, because the rules
of the department require those permits to be is-
sued to individuals, don’t they?

A They did not then, I don*t think, now they
must be issued in the name of a licensed undertaker
or concern, firm name,

Q Wasn't that the same at that time?

A No, sir.

Q The Estate of Peter M. Mullin could not be a
licensed undertaker or concern?

A There was no licensed undertakers at that
time; there was no law in effect then.

Q This wagon you had the name of William F.
Mullin put on, wasn’t your own wagon, was it?

A One of them was and one was not; both of
them were for a time, and then one was and one
was not. We owned an open wagon, that was our
own; latterly we did not own a top wagon.

Q You said your father only had one wagon and
you didnt get another one?

A | got another one after that.

Q Immediately after?

A No, some time after.

IinQ’ onW?aS that the one you put “William F. Mul

A No, it was on both of them.

Q What was the other wagon you refer to?

A An open wagon.

Q When did you put that on?

A | dont recollect just when.

W“ggon did ygulﬂrsg,?thers wagon wore out, what

A Wag°n supplied by the stable.
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Q Whose name was on those wagons'?

A My name.

Q Yonr name then was pnt on the stable
wagons ?

A A plate that the stable pnt on the wagon.

Q And that is the common practice among
undertakers to have their names put on regular
stable wagons?

A No, some undertakers own their own vehicles.

Q | am asking where they do not own their
vehicles ?

A Sometimes.

Q The stable man furnishes wagons which are
used by various undertakers by merely changing
the plate?

A Sometimes.

Q Havent they done that for you?

A They did, yes, occasionally; oh, yes, occa-
sionally.

Q In your father’s lifetime he was quite in-
terested in church, wasnt he?

A Yes.

Q And he was quite a singer, too, wasnt he?
A Yes.

Q He used to sing in St. James’ Church?

A Yes.

Q And didnt he sing all around Newark occa-

sionally in other churches?

A Yes.

Q He had a reputation in the city for singing?

A Yes.

Q And he was very widely known in the city,
wasnt he?

A Yes, sir.

Q Among the Catholic residents of the eastern
section particularly, wasn't he?

A Oh, yes.



155
William F. Mullin, cross.

Q As well as the other people; didnt a large
part of his trade come from the Catholic families
of that neighborhood?

A Oh, yes.

Q AnNd did he derive any trade from the rest
of the city, other than around in that particular
locality ?

A He might occasionally get a call from other
sections of the city.

Q Was he not the undertaker doing the largest
business in the sections of the city east of the rail-
road, m his lifetime?

A No, sir.

Q Who did more than he did?

s-f NowlIn™ did a great deal more than he
did; below us was Mr. Englehorn, at the time of

my father’s death; Mr. Dowling had the biggest
Catholic trade at that time.

Q Is Dowling still in business?
A His son is continuing that business.

time? WaS Mr' D°wling alive in y°ur father’s life-
A Yes.
die(g About how long after your father died did he

A | don't remember exactly.

went in tastessT eStablished before 1™* father
A | don’t recall that.

did*f, ifhat ° ézou base y°ur estimate on, that he
a larger business than your father?

six months. ** th°Se timeS We got rePorts every
Q From whom?

thelumberdes iherars el ha e had evef
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six months. Mr. Dowling exceeded us a great deal
in those years.

O

A
Q
A
Q
A
Q
A
Q
A
mon

Q
A

Q

By how many?

He did twice as much business as we did.

How much business did he do?

He had probably 350 funerals a year.

How much did your father average?

About 120.

At that time?

About 110 at that time.

And that was right previous to his death?

Yes; | think the last report we had of six
ths was 66 funerals.

That would be on an average of 125 a year?

| said the average was about 110.

And Mr. Dowling would do, you said, on an

average of 150 in six months?

oO>O0 >Oo >Oo P

He did twice as much as we did, usually.
Who was the other undertaker you named?
Mr. Englehorn was there at the time.

What was he doing?

| dont remember exactly what he did.

He went beyond your father, t00?

Yes.

Have you any idea as to how Englehorn did

beyond your father?

A
Q
A

unti
busi

No, | do not recall that.

Is Englehorn still in business?

His business was continued by his nephew
| very recently, and he has gone out of the
ness and it is being continued by someone else.

Q Who is running Mr. Dowling’s business at
present?
Q At the same stand?

A

Yes, sir, | think it is the same place.
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Q When your father was alive he was quite a
popular man in that section, wasnt he®

A Yes.

Q He had been elected freeholder from that
very Ward, hadnt he!

A Yes.

Q What Ward?

A Fifth Ward.

Q How long had he been freeholder?

A | don t know whether it was his second term
or not; there were three terms at that time.

Q He was freeholder at the time of his death?

A Yes, sir.

Q He was killed accidentally, | believe, wasnt
he, on the Pennsylvania Railroad at Market street?

A Yes, sir.

Q And at the time he left, you say, eight chil-
dren, none of them of age?

A No, sir.

Q Immediately after his death, when you were
in charge of the business, did you keep any record
of the number of funerals that you had during the
first six months?

A Not specially; we have the record of course.

Can you give me an estimate of the number
ot funerals you had?

Mr. Lum. That will all be given by Mr.
HuBois.
A | havent any idea now.
Q Immediately after your father’s death?
Objected to.
Master. | agree with Mr. Lum that if a
witness who is to be subsequently examined,

will give the record, that probably you would
get all the information you need, and Mr. Mul-

20
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m evidently would have to rely on his memory 4n

somewhat, and that might easily be at variance.
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A | can answer that in this way, that since the
time of my father’s death we have averaged prob-
ably 155 funerals a year.

Q | am putting it at the point six months im-
mediately after his death.

A | cannot give you that.

Q Will your records give you that?

A No; | know what the average has been.

Q Has it averaged that every six months since
he died|

A | said every year.

Q Every year has it averaged that since he
died? .

A Some years it was 180, some years 170, some
years 183, and it has averaged about 155 a year.

Q That is, every year since that time he died?
A The average has been that.

Mr. Lum. We have no records except after
the date of the death of the mother.

Witness. But the average would be about
the same.

Q From the time of your father’s death?

A 1t will go to make up about the same aver-
age ; the last years have been a little light, we have
had competition.

Q I will ask you just once more about this sign;
didn’t you have a sign on the open wagon reading
as follows: “William F. Mullin, Manager Estate
of Peter M. Mullin?”

A It may have been that way for awhile before
it was changed; it had nothing on but *“William F.
Mullin” for some years; just how many, | cannot
remember.

Q That was before or after your mother died?

A Before my mother died.
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Q You had a stable on Plane street, didnt you,
Mr. Mullin, at the time your mother died?

A Yes, Sir.

Q You used to have your own livery horses
there and so on?

A Yes, sir.

Q You supplied horses and wagons for other
undertakers, didnt you.

A Yes, sir.

Q Isn't it a fact that you had a sign such as |
have just read, on the wagon which you used at
the time of your mother’s death?

A No, sir, it is not.

Q You had a morgue there at the time your
father died?

A No, sir.

Q When did you get the morgue there?

A | was appointed morgue keeper— don*t
know, I am in my third or fourth term now of three
year appointments.

Q _You have been morgue keeper since what
year?

A | cannot tell you exactly; | say | have been
appointed three or four times, a three year appoint-

ment. ”
Mr. Lum. After your mother’s death?
Witness. That | do not recall.
Master. Is is nine or ten years?
Witness. Nine or ten or eleven years.

\{ou bought the morgue there yourself?
es.

Q What was the cost of building that?
A About $750.

T3 *S nOW atta<?hed to your property at
Lafaeytte street, isn’t it?
es, sir.
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Q And is there some emolument attached to
morgue keeper?

A Only a payment of $15 for burial of the city
dead or morgue bodies* where we bury them.

Q Is there very much of that business during
the year?

A Very little for the morgue keeper; that work
costs more than you get to bury the bodies some-
times.

What is the benefit of having a morgue?
Once in awhile you get a funeral out of it.

You mean where you can make regular fees?
Yes.

But in keeping the morgue for the burial of
the city dead, there isn’t much money in it?

A The burial of county dead, there isnt much
money m it.

Q Where do you get this occasional funeral
that you spoke of from the morgue?

A Families identifying bodies and instructing
us to bury them, where we get such a call.

Q Bodies that are found dead, or anything of
that kind, brought there?

A Ordered by the County Physician there.

Q Or accidental death or anything of that kind?

A Ordered by the County Physician; no bodies
are brought to the morgue unless ordered by the
County Physician.

Q You havent rendered any account in this
case yet?

Mr. Lurri. We are accounting now.
A | guess they have got something ready for

oO>O0 >0

J -Q You havent rendered any account of the
business? _
A 1 think they have got everything that | know.
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Q .In mentioning the property of the estate this
morning which was standing at the time of your
mother’s death, you didn’t mention candlestitcks
did you?

A We got that all in our accounting; that is
ready there.

| am talking of the estimate which you gave
before the Master this morning.

Master. There has been no reference to
candlesticks.

A Stocks, etc. | said not more than four or five
hundred dollars, that will include everything. They
are better today than they were, and see what they
will brin% the thirty-first; then you can tell what
it is worth.

Q Have you kept them in good condition all
these years?

A Absolutely.

Q And have Kou added to the stock in any way
trom what you had then?

A Yes, sir.

Q In what way?

A New goods, replenished the old stock, uplfeep
or paraphernalia, changing of new pedestals.

Q How many caskets have you on hand now?

A Probably a dozen.

died? same as you had when your mother

A About the same.

A w there hasn,t been increase in that stocl
We always carry about the same stock.

.~ nd haS there beep an7 increase in any oth
Partlculrg\r that you recan noM y oth(
In the paraphernalia of the business?

Q Yes.
A No.
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Q It is about the same now as it was at the
time of your mother’s death?

A About the same.

Q Has there been any increase since the time
your father died!

A Yes.

Q In caskets?

A In caskets, of paraphernalia of all descrip-
tions.

Q Did he have any caskets on hand when he
died?

A | presume he had a few; we always carried
a little stock.

Q Do you know whether he had more than you
had?

A Twenty-one years ago, | cannot remember.

Q Do you know whether or not the stock which
he had on hand at the time compared in any way
with the stock you have now?

A | don’t know; I guess it is about the same;
there might be a little difference; goods cost more
now than they did then, that is all.

Q Was Father Cody rector of St. James’
Church at the time your father died?

A Yes, sir.

Q He was Well acquainted with your father
in his lifetime?

A Yes, f' - .

Q AnNd he is still rector of St. James’ Church?

A Yes, sir.

Q It is quite an important factor in an under-
taker’s success to have the friendship of the rector
of the parish, isnt it?

A | dont know.

Q | am asking you that.

A | dont know.
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Master. | think that the court can take
notice of the fact that in any business of that
sort, friendship of any influential person,
whether clergyman or politician or an office
holder or an active business man, is of course
valuable. | can see readily that the rector
of any church, Roman Catholic or Protestant,
or of any church, must be able to be of service
to an undertaker whose services he admires
and appreciates, or who for motives of friend-
ship he would be glad to help. That I under-
stand readily. Very many have had no busi-
ness relations with undertakers, and the rector
of a church can direct them where they will
get the service that he thinks they desire.

Mr. Bum. Mr. Mullin is simply leaving the
stand in order to make room for Mr. DuBois
to go on and lay the basis for further testi-
mony.

PRANK @G. DUBOIS, sworn for complainant.

Direct examination by Mr. Lum.

Q What is your business?
A Certified public accountant.

Q How long have you been such?

A " have been a public accountant for about
irty years. | have been certified since the law
went into effect in the nineties.

eg? Where have you been engaged in that busi-

A New York and Newark.

uld y°U examine the books of Mr. William
,SH %Jrnlgﬁré)_;n the date of August 1, 1901, until

A August 1, 1900.
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Master. From what period to what period
did you examine the books?

Witness. From August 1, 1900, to August
1, 1912,

Q In making up that report, which you have
before you, what sources of information did you
avail yourself of?

A The books, certain bills, inquiries from the
trade, and any source that | could get hold of,
that | thought would answer the questions that
| wanted to ascertain as to the nature of the
business and the carrying on of the business.

Q Is this a copy of your original report in this
matter to us?

A It is.

Mr. Lum. | offer that report in evidence.
(Marked Exhibit P 1)

Q The report is endorsed “To August 11,
1912;” what is the date of the report?
A It is dated December 31, 1912.

Cross examination by Mr. Tansey.

Q In making that report you compared it with
another report rendered by the Constam Audit
Company?

A Yes.

Q And you have a schedule marked Exhibit A,
showing Constam’s reports and your own com-
parison, haven’t you?

A That Exhibit A, column 1, shows from Con-
stants report, a list of receipts of sales that
did not go into for the time being, and to save
expense we assumed that to be satisfactory.

Q In figuring the profits that you have there,
you have found the profits as estimated by t e
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Constam Audit Company, in some instances correct,
haven’t you?

A -Yes. ;

Q Notably in the case of the last item on the
list, “sundry charges” ?

A | will have to get my notes before | answer
that question; 1 think you are right.

Mr. Lum. The Constam report is the report
of an auditor by the other side, earlier.

Witness. (After examining Constam re-
port) | say yes.

Q And the Constam estimate of profits and
sundry charges $6340.45, you agreed with ?

A | took his to be correct; | didnt go into
it at all to any extent.

Q Taking the first item on the list that you
have, for coaches,'comparing that with the Constam
report, and showing a gross profit of $5112.97,
you agreed with that too, didn’t you?

A | assumed that to be correct, for I was
informed that the usual practice is that ten per
cent is the profit, and $5112.97 is ten per cent
of the gross amount.

. Q _And therefore you agreed with him on that
item?

R Ves

Q And taking the item for horses in the Con-
stam report, showing a profit of $1365.45, you
agreed with that item too?

A Yes, for the same reason.

Nem  Profits "or buses, bus hire
.80, you agreed with Constam’s report?

A Yes, sir.

Q Also the item for opening graves and for
asses and for advertising, where no profit is
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shown on the Constam report, yon also agreed
with that?

A Yes, sir, for the reason that | didnt go
into it; as | stated to yon before, the prices on
sales were made np by Constam, and we have
assumed for the time being that they are correct,
and | understand there is no profit on those two
items.

Q Where you begin to differ is the item of
outside boxes in your list; your estimate in that
case is a profit of $1266.50, while Constam’s esti-
mate of profit is $2699?

A That is the case.

Mr. Lum. If you are going to put in the
Constam report, wont those figures speak for
themselves?

Master. He has a right to call attention
to differences or discrepancies.

Q The matter of caskets, the estimate of profit
in Constam’s report is $75,762.75, and your esti-
mate of profit is $58,880.83; that is a different
estimate ?

A Yes.

Master. Are both their estimates of sales
$106,000?

Mr. Tansety. Taking the same estimates,
the same.

Q The next item which you take up is embalm-
ing; your estimate of profits on that is $11,257.63,
while Mr. Constam’s estimate is $12,990; that is
the estimate?

A You are reading that correct, yes, sir.

Q The next item is candles; your estimate on
that, as | see it, is $2229.26, while Constam s
estimate is $2366.72?



167
Frank G. DuBois, cross.

A You read that correctly, yes, sir.

Q The use of candlesticks, the sales, you have
the same as Constants report, and you estimate
no profit, while Constam estimates the use of the
candlestick is all profit, $1109.90; what is the reason
for that, Mr. DuBois?

A | will have to look into my papers to give
you that answer; do you want it right now?

Q | am asking you whether the cost or the
amount marked “ sales” for the use of candlesticks,
is the amount charge for their temporary use?

A .Yes.

Q You have here in the item of costs*$1,109.90;
where did you get that from?

A That | will have to refer to my papers to
tell you.

Mr. Lurn. | think this item is in the wrong
column.

Witness. It looks that way to me. | think
it was copied wrong; | think that is in the
wrong column, although I would like to look
into it before | say so positively.

Q It really is $1109.90 profit?

A It looks so on the face of it. 1 think that
as. been copied in the wrong column; | cannot
explain that just at the moment. 1 will have to
take the time to hunt it up.

Q Doesnt it strike you that that is really

rontcil f

A It strikes me that that is in the wrong
column, on first blush.
Q It ought to be over in the profit column,
Is m Constam report, ought it not?
No, I do not think it is all profit.
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Mr. Lum. You have the up-keep in another
place, that is all profit.
Witness. | guess it is right.

Q You think it is all profit?

A It is in the wrong column.

Q The use of candlesticks should be over in
the profit column?

A 1 think so, yes, sir; | think that is a mistake
in copying this over.

Q For clothing, Mr. Constam has estimated a
profit of $7908.25 and you have estimated profit
of $3415.75?

A You*read that correctly.

Q For chairs, Mr. Constants estimate of profit
is $1900.89 and you have estimated a profit of
$1402.39?

A Yes.

Q For clothes, Mr. Constam has estimated a
profit of $1023.55 and you have estimated a profit
of $940.55?

A Yes.

Q On the question of outside boxes, Mr. Con-
stam has estimated a profit of $2699 and you have
estimated a profit of $1266.50, havent you?

A Yes.

Q So that your total estimate of profit covering
the reports of sales for the period of years that
you examined is $92,942.53?

*A That is right.

Q And Mr. Constam’s estimate of profit for
the years that he examined, being from 1900 to
1911, is $119,310.73?

A That is what his report states.

4Q Q A difference of $26,368.20?

A | haven the difference.
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Q In making up this report, you show on page
10, Exhibit 3, corpus of estate, the estimate of
value to be $30,000, and after making certain pay-
ments from that, you leave on hand a balance
of $9,175, which is to be divided between Anna
E. Mullin, to whom was due $1675 of that; Marie
Mullin $3750 of that, and Peter M. Mullin, when
he comes of age in 1913, $3750, making the total
balance of $9,175?

A Right.

Q You found that that balance was on hand
from the corpus of the estimated value of the
estate $30,000?

A | found that; that is what would be the
balance if the corpus was $30,000, and these pay-
ments haven't been made; whether it is on hand,
| dont know.

Q You say the corpus of the estate, you do
not say the corpus was on hand, you say the
corpus of the estate.

Master. He isnt chargeable with deter-
mining what the corpus was, but is chargeable
with showing in his report what he treated
as corpus. It appears on the face of it, that
iIs what he was to understand was the corpus
of the estate.

Q Who gave you that corpus?

A By reading over the papers in the case |
got that, the evidence and so on.

Q You treated that corpus, then, as correct?

A | assumed it to be as stated.

Q Then you went on, Exhibit D, page 11, and
A e an estimate of the average yearly outgo?

A Yes.

Q Making $5600 by reason of the possible ex-
penses and output, and $1929.28 estimated yearly
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average for the support of the family of Peter
M. Mullin'?

A Yes, as per Exhibit E, that states how that
average is made up; that is an estimate, of course.

Q Making total of $7529.28 estimated outgo
from the profits of the business'?

A Without any compensation to William F.
Mullin, as stated.

Q Exhibit E shows how you made up the aver-
age expenses for the children?

A Yes.

Q And you made up those expenses by going
back to 1891, didnt you?

A Yes.

Q From the time of Peter M. Mullin’s death?
A Correct.

Q You did not compute the expenses since
William F. Mullin took charge in 1900?

A Yes, it is all here.

Q You didn’t do that exclusively, you went
back and combined the expenses when the family
was larger in 1891, with the time that the family
was comparatively small, in 1900?

A | covered the whole period from the deat
of Mr. Mullin up to the date when the youngest
child would be of age, so as to get an average
for the entire time, and for all of the members
of the family who had been supported throug
that estate, including the mother, and at one time
nine children; 1 averaged by the length of time.

Q When there were nine children, the expenses
would necessarily be heavier than when there were
three ?

A Not necessarily, because when there we
nine children, they were young children; education,
music lessons and things of that kind, accomphsli-
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ments, were not taken into consideration, or rather,
they were taken into consideration, bnt there were
no expenses for those years, the children were
very small.

Q Bnt you would depend upon the incidentals,
like education, etc., to increase the average?
A It certainly would.

Q But without taking account of those things,
the expenses with nine children would be much
more on an average than with two, wouldnt it?

Master. That goes without saying.

Q Now, you come to a point where you say
that this estimate of the expense of the business
and of the maintenance of the family of Peter
Mullin took no account of compensation to William
F. Mullin at all during that time, and you figure
that for the twelve years that you examined, the
average expense, leaving out his compensation,
at $7,529.28 a year?

A Yes.

Q That is true, isnt it?

A Yes.

Q Have you shown anywhere here an account
of the money actually drawn by Mr. William F.
Mullin for his purposes from that business?

A | have not.

Q Have you looked over the books and ascer-
tained that?

A | have looked over the books, but I haven’t
ascertained that fact, and |1 do not think I can.

Q Why can’t you ascertain the amount of money
actually drawn by Mr. William F. Mullin from
hat business during the time that he has had
charge of it?

A For the same reason | cannot tell the exact
amount of money that has been paid out by William
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F. Mullin for maintenance of the family and chil-
dren, for the reason that a great deal of the money
paid out has been in currency, and there is no
account of it, and no account kept of it.

Q Gould you find any statement of the amount
which has been drawn by William F. Mullin on
check from the estate for his own account?

A | haven't gone into that. | have a list of.
checks drawn in certain periods for the others—
for the maintenance of the family.

Q You didnt get any checks that he drew for
himself!

A No, | havent gone into it.

Q You didn't get an item where he drew say
$3600 and evidently bought stock of the Public
Service Corporation with it?

20 * A No.

30

Q You didn't get the item where at frequent
intervals he has drawn $500 or a thousand dollars
from the business for deposit in the Howard
Savings Institution?

A No, sir.

Q Then how can you say that you have a com-
plete estimate to go before this court as to the
income and outgo of that business?

A | havent said that.

Q Then you do not pretend that this is a com
plete or accurate estimate?

A Of the income and outgo of the business?

Q Yes.

A No, | do not think it is a complete recordf
in fact, I know a complete record cannot be made
a complete account cannot be made from the
records.

Q You haven't attempted to make up an account
from the records, either of the amount drawn



Frank G. DuBois, cross.

by the children or the amount drawn by Mr.
Mullin?

A | have for the account of the maintenance
of the family as best | could, I made an average
of it.

Q | am talking about the actual cash drafts,
as shown by the checks.

A | have that here for four periods.

Q Is that embodied in your report?

A Yes, it is on Schedule E; money paid for
the family is made up from the several checks
shown as follows; the first period, from August
to October, 1900, the second period July 1901 to
1902, third period May 1904 to May 1905, and
the fourth period is January 1909 to 1910, and
that makes a period altogether of three and
one-quarter years, shows an average of $2606.53.
No account is made in the foregoing for items
paid out in currency, as no record has been kept
of such payments. The same applies to any pay-
ments that Mr. Mullin may have made for his
own account in currency.

Q You mean the family drew on an average
$2606.53 a year?

A | mean that there was that much used on
an average for the support of the family.

Q As shown by the check books?

A As shown by the calculation.

Q And you havent made any estimates as to

tile amount drawn by Mr. Mullin on check for
himself?

A No.
Q Why didnt you do that?
A Because | didnt think it was necessary.

You can make such an estimate, can you?
A | dont know if I can or not.
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Frank G. DuBois, cross.

Q Cant yon take the same process yon nsed
in this case!

A It is possible, I havent looked for it.

Q And find ont how mnch he actually drew
for himself?

A The account is kept in the name of WM.
William F. Mullin, so I presume that all the money
that is in the bank or has gone into the bank
was Mr. Mullin’s, and what he did with it was
none of my business further than what he took
out of that to support the family, because the
money in the bank came from other sources besides
this business; it is not the estate account, it is
the account of William F. Mullin.

Q Where did you get this estimate for the
children, from what check books?

A From these same check books | have here.

Q Were they William F. Mullin’s or the estate?

A William F. Mullin.

Q Were they the check books which were kept
down in the safe in the Mullin shop?

A | presume so.

Q Were they William F. Mullin’s check books
since 19007

A Yes, | think they were.

Q Isnt it a fact that the account was kept
in the name of the Estate of Peter M. Mullin until
very recently?

A What do you mean by “very recently” ?

Q Within the last year or so?

A No, | should say not.

Q Do you know when the account was changed?

A | havent the date here when the account
was changed or when it started as William F.
Mullin, but the pass book would show that.

Q | show you pass book of the National Newark
Banking Company entitled Estate of Peter
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Frank G. DuBois, cross.

Mullin, and ask you whether you saw that pass
book before?

A | do not recall having seen that book.

Q That is a pass book of the National Newark
Banking Company with the Estate of Peter M.
Mullin, isn’t it?

A Yes, that is what it says on the outside.

Q When does the account begin in that book?

A May 7, 1902, and ends apparently September
6, 1905.

Q And what is written there after that?

A “Balance transferred to new book”.

Q How much is the balance stated?

tAII $1975.98. 1 do not think i saw that book
at all.

Q Do you know whether the check books which
you examined covered any period between 1902
and 1905 of the estate?

A Yes.

_.Q S° that there was an account, as shown by
this pass book,, with the Estate of Peter M. Mullin
at that time in the National Newark Banking
Company?

A All | know is what you see there; | havent

seen any book that shows that, other than what
you have shown me.

Mr. Tansey. | would like to have this banl
book marked for identification.
(Marked D 1 for identification.)

, y°u see any cheek book with the nam.
hel\l?state of Peter M. Mullin on it?
0.

On the check stubs?
No.

Nor the checks?
No.

nfS

>0 >O >
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Frank G. DuBois, re-direct.

Q During all this time you saw the checks
marked William F. Mullin only?

A The checks | handled were of William F.
Mullin.

Q AnNd even the checks between this period of
1902 and 1905?

A The checks between those periods | have
made up here, | have not examined the checks
closely, 1 have examined the stubs of the check
books.

Q Then it may be possible that you could make
up a statement of the amount of money drawn
from the Estate of Peter M. Mullin by William
F. Mullin?

A | could with the assistance of Mr. Mullin;
without it, 1 could not.

Q By going over the same check books you
examined?

A Yes, with his assistance.

Q He didnt refuse you his assistance?

A No, he gave me all the assistance he could.

Re-direct by Mr. Lum.

Q Would the examination of these books and
stubs, etc., as Mr. Tansey has indicated, enable
you to tell any better the amount of profits of
this business than the data that you have now
examined?

A No, sir, absolutely not.

Q And it would be necessary, in order that
any such examination as suggested would be of
any value, that you should know from what sources
the fund came that went into that bank?

A Yes.

Q Could you possibly ascertain that by any
amount of investigation?

A Accurately, | think not.
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Frank G. DuBois, re-cross.

Q Then this data that you have examined is
all the data which in yonr judgment is necessary
to be examined in order to determine as approxi-
mately as at this time can be done reasonably,
the profits of this business!

A Yes.

Re-cross by Mr. Tansey.

Q You are not able to say until you go over
these check books with Mr. Mullin’s assistance,
as to how much he has really drawn from that
business!

A No, | cannot.

Q AnNd before being able to tell the profits of
the business, you would want all such information,
wouldnt you!

A Not necessarily, no; we have on one side
the receipts of the business, and | have endeavored
as best 1 could to find out what has been paid
out for the maintenance of the family and the
expense of the family; the money that was in the
National Newark Banking Company or any other
bank, to the credit of Mr. William F. Mullin,
how it got there, where it came from, | don't
know, and | do not think the books will show it.

Q Where, for instance, did you get the figures
s owing the outgo for the expenses of the business!

kinAdl For the cost of caskets and things of that

Q Yes.
-A CSt °f caskets and boxes and things
inn a 1 Went tkrough certain bills and made
qumes of dealers in those kinds of goods that
Mull,aS freni, and then questioned Mr.
in thA r hiS assistant down there and others
thino« i f bufiness>to ascertain what those

fcs cost approximately.
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Frank G. DuBois, re-cross.

Q You didnt then go over his check books to
find out what he actually paid for these particular
articles ?

A | examined certain stubs to see what amounts
had been paid, but to get an accurate account of
what had been paid out, no, I did not; it couldnt
be done, because the records were not complete
enough to make it.

Q Did you follow the same plan in getting the
estimate of the other possible outgo for oth’r
charges, like clothing, candles and various other
things ?

A Yes.

Q So that for none of the items which you
have of the outgo of the business, for none of
those | say, have you gone over the check books
to find out what he actually paid for the articles?

A Not completely, no, it couldnt be done.

Q You say the records are not complete; didnt
you find check books belonging to the Estate of
Peter M. Mullin running from August 2, 1900, to
July 31, 19117

,A | found certain check books there between
the dates that you have mentioned, but not all
of them. There was, | believe, one or two—I dont
recall just at this moment—one or two of them
were missing.

Q Didn’t you find a complete record of checks
paid out between those dates?

A | did not.

Q Did you make a note of the books that were
missing?

A | took a note of it, | havent it in my mind.

Q Can you find the note?
A | am not sure whether | can or not; | dont
seem to have that note here; | know that one
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Frank G. DuBois, re-cross.

book was missing. The numbers of the checks
taken from that book | do not recall, but there
was one book missing, which would be about 300
checks.

Q You think there wasnt any more than one
book missing with 300 checks?

A That is my impression now.

Q Have you a record so you can find out
accurately what book was missing?

A | think | have somewhere; | have, had it, |
do not know whether | have it now, but the books
are here, we can find out which one was missing.

Q If you have the books here why not look
over them and see which one is missing?

A All right.

Master. This report which you offer in evi-
dence is not signed by anybody.

Mr. Lum. | offer it as a copy of the report;
the original is in my office. | will offer the
original in substitution for it.

Q Are the books numbered?
A Yes.

Q Give me the dates and numbers of the books
you have.

Master. These are the check book stubs of
checks that were drawn against the account
standing in the name of Estate of Peter M.
Mullin, is that right; is that what you are
inquiring about?

Mr. Tansey. | am asking what check books
of the Estate of Peter M. Mullin he has, and
I am trying to identify them by showing that
there was an account in the National Newark
Banking Company up to 1905 in the name of

the Estate of Peter M. Mullin, with drafts
against it.
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Frank G. DuBois, re-cross.

Mr. Lum. This account all through was in
the National Newark Banking Company.

Witness. The book missing seems to be No.
2486, October 9, 1900, to 2724, Jnly 24, 1901

Q From Jnly 24, 1901, is your record complete?
10 A Yes, | guess it is.
Q To what date?

A This book goes to March 8, 1911. There
is another book following this, that there are some
checks still in; that book is not here.

Q Is that the book at present in use down
there ?

A | judge it is.

Q It is in the office of Peter F. Mullin?
20- A William F. Mullin.

Q | mean the Estate?

A Yes.

Mr. Tansey. | would like to have those
check books produced offered in evidence, nine
books.

Master. The testimony shows that they

cover the consecutive period from July 21
to a date in 1911, up to the one which is

0* now in current use, and that the book missing
covers the period from October 9, 1900, to
July 24, 1901

Q AnNd so far as your record is complete from
July 24, 1901, you could not by going over these
check stubs, find out the amount of money paid
out by William F. Mullin by check to run that
business down there?
A Yes, with the assistance of Mr. Mullin; some
~0 of these stubs are not explicit enough to tell what
the checks are for.
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Frank G. DuBois, examined lay the Master.

Q There were no other checks used for that
business down there but those?

A Not that | know of.

Examination by the Master.

Q This report which is marked December 31,
1912, which has been put in evidence, when was
the work done, the results of which are embodied
in this report?

A December 1912 and January 1913; perhaps
some of it might have been done as early as
November—in the latter part of 1912 and in
January 1913.

Q You assumed the sales for the period stated
to be the same as the Constam report, $277,345.77?

A 1 did.

Q Did you assume that, with Mr. Mullin’s
concurrence, as being probably correct?
A Yes.

Q The cost of articles sold is reported by you
under Schedule A $184,403.24; that aggregate cost
or this period of about ten years, | understand,
is not made from an actual record of bills paid
and disbursements, is that correct?

A That is right.

Q And | understand from the report itself
an rom your testimony, that it is made by assum-
ing that the articles sold or services rendered,
IL2* r®& m the Constam report, aggregating
N e45.77, would have involved an actual dis-
ursement of $184,403.24, by reason of the esti-

snUs PiOfits ot different items of merchandise
agouhﬁaltl;nished and °f work done; am | correct

That is right.
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Frank G. DuBois, examined by the Master.

Q And when yon report a gross profit, Exhibit
A, of $92,942.53, that represents a gross profit,
which from all the information yon conld get, and
from the best judgment of Mr. Mnllin, ought to
have been made on the volume of business, which
his records show he did; is that right?

A That is right.

Q From what source did you get your infor-
mation as to the probable cost or average cost of
the items shown under Exhibit A, column 2 en-
titled ““ Costs” ; for example, “ Coaches $4616.78”,
from what source did you get information that
led you to put down those figures?

A | got that partially from Constants report,
and more particularly from what Mr. Mullin told
me, which | understand from others in the busi-
ness that is the usual practice that the under-
taker makes ten per cent profit on these articles.

Q | see under column 3, Gross Profits, you have
allowed ten per cent?

A Yes.

Q Then you had actually no figures except the
figures under the column of Sales, and from such
information as you had, you allowed that the busi-
ness was chargeable with a profit of ten per cent?

A Yes.

Q Would that ten per cent be the profit in
excess of any allowance to Mr. Mullin or any other
person as a manager of such a business?

A No, the proportion for the management of
the business and the expense of running the busi-
ness would have to come out of this ten per cet

Q How many other undertakers or persons in
the business did you consult besides Mr. Mullin,
in order to reach that conclusion?

A Four or five, | think.
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Frank G. DuBois, examined by the Master.

, Q Who were they?

A | cannot recall the names, because | took
them from the bills that Mr. Mullin had there
on his file, and telephoned to the parties. 1 could
tell that probably. | dont keep any record, |
just called them up. One | recall was the ceme-
tery; there were four or five; | would have to
refer back to give you the names; | didnt think
that was important, and didnt keep it. | consulted
the catalogues.

Q Do you know whether all of the persons
whom you consulted agreed that ten per cent was
the usual gross profit on coaches?

A Yes.

Q There was no difference in their practice
or judgment?

A No.

Q The furnishing of hearses is the same, ten
per cent?

A Yes.

Q Would that ten per cent differ, would the
profit be greater if the undertaker owned and
airil%gined his own hearse and teams and driver

A That is merely a question of opinion.
Q You did not inquire about that?

NO) h I I I h
ot puaredld} would depend largely on the amor

2 ﬁgt you dont know yourself?

age for Salit fox Yo bus™” is that the lar

*es> it carries six or eight.

Q That is also ten per cent?
A Yes.
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Frank G. DuBois, examined by the Master.

Q Your estimate of the profits on caskets is
that it is about 55% of the gross expenditure, and
that the cost is about 45%; where did you get
that figure of the cost?

A From the books in this way: | took the
year 1900 and 1901, the year 1905 and 1906, and
1910 to 1911, in each of those years they ran from
August 1 to. August 1, half of one year and half
of the other, and went through the books and
counted the number of funerals and the different
kinds of funerals, and how many there were at
approximately the different costs of funerals.

Q There were records as to the cost of caskets
from which you made up that figure?

A Yes, records and by using the catalogues.

Q And the books of Mr. Mullin’s business
showed what had been charged or received for
caskets ?

A Yes.

Q Do you know how much difference there was
between your statement “estimate of profits on
caskets’” and the Comstan report?

A No, | didnt, for I havent figured it at all.
$16,881.92.

Q What do you make the Constam report’s
profits on caskets?

A $75,762.75.

Q Then by that report, on a basis of sales of
$106,718.75, the profits are about 70%?

A On the Constam.

Q As shown on the Constam report?

A Yes, it would be upon the selling price.

Q Did you find in your examination of the
prices charged by Mr. Mullin and the list or cost
prices of caskets, any on which a profit of 70%
was shown?
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Frank G. DuBois, examined by the Master.

A Yes, and some higher and some a good
deal less.

Q Is it true that the percentage of profits is
higher on the lower priced and cheaper articles!

A No, not when you get way down to the very
cheap ones.

Q But I mean the lower prices—the reason is
that they are stock and great many more of them
used?

A No.

A Q When you made that estimate of profits about
5% did you have before you the Constam report

which showed their estimate of such profits at
70%7?

A Yes.

Q Did you notice a difference of about $15,000?
A 1 noticed there was a difference; 1 didnt
stop to figure out what the difference was. | was
not aiming at that, I was trying to get the facts.
Q Did you make any special inquiry to find
out which of those two estimates was more nearly
%8%%&, your estimate of 55% or Constam’s of

A | think Mr. William F. Mullin talked of that
alter I got all through; we noticed that there was
quite a difference here; he said it was too high.

Q Then you practically took this estimate of
cos s of profits on caskets from Mr. Mullin’s
now edge and experience in the business?

A That together with the books. My aim was

t0 prove Constam’s report, but try to

2 e “Yue tacts as they existed, irrespective
at whom they might hit.

Ion ere did you get your information which
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on the charge for embalming?
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Frank G. DuBois, examined by the Master.

A By inquiring of Mr. William Mullin how
much material was used in embalming a body
and the prices that they cost, the articles.

Q You have shown under the item of cost ex-
actly 25% of the item of sales on receipts for
embalming; did that 25% represent only the cost
of material, or did it include the service of em-
balming?

A It did not include service.

Q How do you know it didnt?

A Because | haven’t figure service in.

Q | understand that, but if you were asking
Mr. Mullin how much profit to allow under that
item, how do you know that he did not treat it
as a real profit, including service as an item of
expense?

A Because | have figured here the number of
funerals, or number that there were embalmed,
and the quantity of material that it took to embalm
them.

Q You had such figures before you, did you?

A Yes, so many quarts per person.

Q That was what | asked you, whether you
had any figures to show that the material used
for embalming or the cost of embalming, exclusive
of the service of the operator, is 25% of the
charge for such purpose?

A Yes, | have such figures, I dont know that
it figures just 25% though.

Q Your report is exactly 25%, but you are
quite confident that that 25% represents the cost
of material only and not the time of service?

A Yes, sir, that | am sure of, that figures just
35%. It is only a coincidence.

Q With reference to clothing, 1011 suits; did
you have figures before you to show what those
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Frank G. DuBois, examined by the Master.

suits cost, that they actually cost $11,215.75, or
did you only take that from the Constam report?

A | got those figures from talks with Mr. Mullin
as to what he paid for clothes and suits of different
kinds and averaged them up. | took Constam’s
selling prices or sales right straight through.

Q Were there any figures presented to you to
show what those 1011 suits cost?

A No.

Q What information did you have from which
you concluded that they cost $7,800?

A | got those figures by inquiring from Mr.
Mullin as to what he paid for clothes, and then
averaging them up, the number of funerals.

Q Do you remember what he told you?

A Suit of clothes costs all the way from $3
to $22; $3, $5, $7, $11 and $22 are the different
prices for a suit.

That is the cost that the undertaker pavs?
Yes.

Not the selling price?

The cost to the undertaker.

How did you conclude that an average of
$7.50 was right?

A By going over the books and counting up
he funerals; we found that about 25% of them
were $3 suits, 15% $5 suits, 35% of them were $7
Sms’ and 15% were $11 suits, and about 10%
were $22 suits.

Q@ You are reading now from the figures on
W ic Yyou reached that conclusion?

A Yes.

* 1 underst®od you to say that you took that

b ss gure from Mr. Mullin’s information that
ne gave you?

QO >0 >O
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Frank G. DuBois, examined by the Master.

A Only as to the price of the suits, that he
paid for different classes of suits.

Q That you took from the Constam report,
you said?

A No, | didnt; you misunderstood me; what
I took from the Constam report was the sales,
the amount of money the business received for
the goods.

Q It is because you have it under the heading
of “Cost” that | use that language.

A Column 1, headed Constam Report, is all
Constam; column 2, headed “ Cost”, and column
3, headed * Gross Profit”, are all mine.

Q I will ask you the question over again:
From what source of information did you conclude
that $7,800 was a proper sum for the aggregate
cost to the undertaker of 1011 suits used in the
business?

A By information from Mr. William F. Mullin,
corroborated by looking at the bills, counting up
from the books the number of funerals, and segre-
gating the different kinds as to approximately
what percentage were applicable to each of the
different prices.

Q At the time that you reached the conclusion
about that $7,800 for cost and $3,415.75 for profit,
did you know that by the Constam report, based
on the same amount of clothing, the figures were
almost exactly reversed, and that the Constam
report made the cost $3,307.50 instead of $7, >
and the profit $7,908.25 instead of $3,415.75?

A No.

Q Did you know the figures you were adopting
as between cost and profit were almost the refers
of the Constam figures?

A At the time that I made the figures?
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Frank G. DuBois, examined by the Master.

Q Yes.
A No, sir.

Q Have you ascertained it since, until I now
call your attention to it?

A Yes, we compared the whole thing after |
got through.

Q When did you discover the wide discrepancy
as to the cost *of an article of clothing? Did you
make any additional investigation for the purpose
of verifying your own conclusions?

A | did, | called Mr. Mullin’s attention to it,
and we both went over the matter again, the entire

subject of clothing, went all over it again two or
three times, to be sure.

n as a result, it is your conviction that
ue tonstam report underestimates the cost of this

co tmg and correspondingly overestimates the
profit?

A Yes.

Q There is an item of sundry charges which
represents something more than ten per cent of
am Collinil “eaded “ Sales”, about eleven per cent,

k clJffrogaiw. $31’84a08 wh*t expenditures are

ge]('aq that an included, in any of the
&tiled items “rént |one AovE 2

A Well, it is burial permits, opening graves.
Q Opening graves is a special item?

toASVTtw atieSt Way t0 answer that question is

not in anv 18 BverMllillS iu there that is
°f sins. ° N Cthers; eovers a multitude
Q That d wer the qu Sl

)(O
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Frank G. DuBois, examined by the Master.

Mr. Lum. Washing bodies?

Witness.  Yes.

Mr. Lum. Shaving bodies?

Witness.  Yes.

Mr. Lum. Removal charges?

Witness. Yes; | didnt make any list of
those things, bnt there are all kinds of things.

Q Would it include everything in the nature
of personal service?

A Yes, it would include service.

Q Whose service?

A Any extra service for pallbearers or attend-
ants of that kind.

Q You only refer to extra service and not to

20 personal service?

A Not to personal service; you mean the serv-
ices of the undertaker himself?

Q Yes.

A No, nothing of that kind, there is no special
charge made for that.

Mr. Tansey. He agrees with the Constam
report as to the profit.

Master. | wanted to find out—here are

30 subdivisions, fourteen details, which cover the

known and usual necessary expenses, and |
didnt know, and couldn’t have thought, with-
out the suggestion which has been made, of
probably half of these perfectly legitimate
and proper expenses that have been suggested.

Mr. Tansey. We will show what that in-
cludes by reference to the books.

Master. If you are not differing about i,
I shall be entirely satisfied that those amounts
are correct.
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Frank G. DuBois, re-direct.

Mr. Tansey. Will you produce the bills and
papers that you worked with to make up those
various estimates?

Witness. You will have to bring up the
bill files.

Mr. Tansey. Whatever bills you worked
with and marked. 10

Witness. | didnt mark any. | took them
right out of the files and put them back again.

Mr. Tansey. You specified some certain
things that you used, bills, and any bills re-
ferring to your estimates | would like you to
produce.

Mr. Lum. We will bring up the bill files.

RECESS.

Re-direct by Mr. Lum.

Q You state that you made up this report from
your own examination and information supplied by

r. Mullin and by others in that line of business,
rom whom you inquired, and that in doing it,
you used bills from the flies. On these bills being
pro need, will it be possible for you in any way

o identify the bills that you used?

A No, it would not, for | didn’t mark the bills.

Q Will you just explain a little more in detail 30
to the court your method with reference to an item

e cothes or candles, any particul thing?
tlin_0 1 aslf d William F. Mullin what he paid for
him an<l he gave me Prices>and 1 asked
what 1 V 'j1 anything that would show or prove
Ld wt wmamSaid’ and he said “Why. ~ hills”,
and Took ? t gxto the ffleS and rull «nt a bill

what he had tnl,/ ~ that to satisfy “ yself that
again. * W me was eorrect. and put it back 4g

20



Frank G. DuBois, re-cross.

IQ Did you satisfy your own mind when you
made your report?

A | certainly did.

Q Was it possible from the data that you had
or could obtain, to make a complete statement of
all expenditures for such things as men’s wages?

A No, | couldnt do that, no record of it.

Q You found nothing to show it?

A There is practically no record of items paid
out in currency, in bills.

»Q Was there anything to indicate that such
items must have been paid?

A Certainly, he couldnt run the business with-
out it; the help has got to be paid.

Q Will the opening and examination of the bills
and papers contained there (referring to package
of bills) help you to elucidate this matter?

A | don‘t think it would.

Mr. Lum. There they are, Mr. Tansey.

Re-cross by Mr. Tansey.

*Q Do you know that cash items were paid out,
currency items?

A | only know that by statements of Mr. Mullin,
that they were, and the fact that they continued
the business, it would necessarily follow that they
would have to be.

Q But you didnt have any record of such pay-
ments, only his statement?

A There is record.

Q What did you base your estimate on, where
you stated here in Exhibit D, page 11, “wages
of two men $17 each per Week and expense of $1
per week” ?

A | got that price from Mr. Mullin, that that
was the wages that he was paying to the man he
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kept there; | asked one of the men he had, a
man named John, what his wages were, and he
told me; the one dollar a week, | estimated that
myself by talking with Mr. Mullin, that it would
undoubtedly cost that much to run another town-
carfares, luncheons and one thing and another.

Q You didnt have any records except that?

A That is all.

Q What did you learn about the other man?

A In talking with Mr. Mullin, he told me that
he kept one man all the time; at other times he
would have two or three men, sometimes more,
sometimes a couple, so that | figured that it would
have averaged at least one man for the entire year,
making two altogther.

Q You say two men?

A There was only one that was there all the
year round, and we estimated that the extra help
that he had was equivalent to one man for the
entire year.

Q Making up the two men?

A Making up the two men.

Q And so far as you know, the wages of the
man that you spoke about, other than this man
0 n that you talked to, would have averaged up
W  Was Paid to three or four men in the year?
A Yes, | took that from Mr. Mullin, 1 figured
that as one man.

Q And you have taken these items, up-keepi]
? ~ f 10n °f suPPlies>Printing, stationer
: *B0” also from Mr. Mullin’s statement?
from omewllaf- From that somewhat, but mo

in °T 1 experience>in general, going aroui
erent places; that is an estimate.

ﬂ'! lf\p\)/edgétals,haé@? any exPerience with cand
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A Not directly, but I know it costs money to
keep those things in repair, keep them polished
np and keep the dents out of them, and supply
broken parts.

Q That is how you arrived at $250?

A Yes.

Q How about wagon and horse, 150 funerals?

A In talking with Mr. Mullin and with other
experience that | have had, | know that it takes
two and three, and sometimes four calls of a
wagon to go to a funeral, or to take charge and
care of a funeral, to get the stuff there and take
it back, and we call it two calls on an average,
that would be about right, $2 each.

Q That was your estimate on that?

A Yes.

Q Did you know that in certain cases those
wagons are furnished by the stable free for the
sake of getting the work of that undertaker?

A Yes, | know that.

Q Did you know whether this was the case in
Mr. Muffin's matters?

A | positively do not know, no.

Q Did you make inquiry as to that?

A | did.

Q What did you learn from inquiry?

A | learned that part of the time was charged
for and part of the time it was not charged for,
so | concluded that it was a safe and fair charge
to make as against the business, so we took an
average of two caffs for a wagon, instead of
three or four.

Q Making it for each funeral, that is, that
he paid every time?

A Yes, on an average.
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Q Sometimes he paid and sometimes he didn‘t,
according to his own estimate?

A Yes, but if he didnt pay out of the business
down there, he did pay for it out of his other
business, so it is a proper charge against the
estate.

Q We are talking now about the business.

A In my estimation the business should be
charged with an average of two calls for a funeral.

Q It should be charged; I am asking whether
he actually paid for that?

A Yes, it was paid for either by the business
or by Mr. Mullin.

Q You haven’t any record of it than that?

A None at all.

Q Your estimate as to the coal consumed, the
same way?

A Yes, a ton of coal a month.

Q Here we have this item of 4'Programs, dona-
tions, tickets, &c”, page 11, Exhibit 1), of your
report?

A That is based upon a statement of Mr.
Mullin’s, and it seemed to me, from what | know
of the way in which business is done generally,

at it was about correct, so | took it as such.

Q Drinks, cigars, dinners &c.?

A The same thing applies to that.

Q $30 a week, $1560?

,A Tl|lat is a *ss amount that Mr. Mullin thought
?7? °hargeable to the business, or that ho

i d toie.thiS A~ *he ammmt that We

man in business of that
nd would spend $39 & Week on those things?

A * most certainly do.

1®
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Q $1560?

A Yes.

Q You have no record of it, of course?

A No.

Q He didnt produce any vouchers for those
things ?

A He couldnt, that is practically all cash, |
take it.

Q We have “Expense of William F. Mullin,
transportation, meals &c., answering calls, $1 per
day”?

A That is estimated.

Q | thought you said that you allowed the men
here $1 per week for answering the calls and
things of that kind?

a They would do as much running around as
Mr. Mullin does.

Q You allow him something for the same thing?

A Sure.

Q You allow him $1 a day, $365?

A Yes.

Q “Telegrams, telephones, postage & $200,
that was also estimated?

A Of course we could find the telephone hills
or contract; telegrams and postage is estimated.

Q And in none of those cases did you trace
up the actual outgo for any one year?

A All cash, | couldnt do it.

Q Cash or anything else, by the bills or b>
the checks?

A No, sir.

Q And you claim that that is impossible?

A | wouldnt quite say that it is impossible,
but it is—yes, it is impossible, because there is
no record; it is impossible, you cannot do it.
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Q Suppose he produced all his bills for the
year?

A | do not believe that you could do it then,
because a good many items are paid out in cash,
for which there are no bills and never were any
bills.

Q Then you wouldnt have any reason to take
account of that?

A | couldnt very well.

Q You cannot take account of anything you
havent before you?

A Not very well.

Q Taking the bills for a year, would you be
able to tell what those bills showed about the outgo
from the business?

Of course | could tell what those bills showed.

That would be possible, wouldn't it?
I think it would be.

Eut you didn’t make any attempt to do that?
0.
And these bills which you produce here now
are the bills covering all the period that you made
examination of those books for?

A No, they do not cover the whole period.

Q What do they cover?

A A good many bills have been destroyed; I
dont know how far back those bills go.

Q Do you know whether Mr. Mullin has any
other bills affecting the business?
A | do not.

Q Can you find out?
A | can ask him; he is there.

Mr. Tansey. Are they all, Mr. Mullin?

Mr. Mullin.  That is all the bills I have left.
here are very few bills there, proportionately.

O >O >0 >
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By the Master.

Q Who prepared this report for you!
A Who did the typewriting copy!
Q Who dictated the contents of it!
A 1 did all of it.
All of it!
Lt S\ Yes, Sir.
Q Without any suggestion from other people!
A Yes.
Q

On page 33, the first paragraph recites: “Wil-
liam F. Mullin claims that he agreed to support the
infant children and at their majority pay to each
of them the sum of $3750, and they in turn to re-
linquish any and all claims or claim, interest a,
interests in the estate of their parents and the

20 remainder if any and the business to belong to Wil-
liam F. Mullin.” How did you know that that was
William F. Mullin’s claim!

A | got the first inkling of that in the papers in
the suit which | had before me and read, and then
| asked Mr. William F. Mullin about it.

Q The second paragraph, you say: “The facts
as they exist, certainly bear out and support the
correctness of the foregoing claim.* How was that
any business of yours as an auditor; that was the

30 very question before the court, wasnt it!

A Yes, | presume it was.

Q Why did you volunteer to give a judicial
opinion that Mr. Mullin’s claims as you understood
them were supported by the facts!

A | suppose that was part of my duty, to state
my opinion.

Q To argue the question!

A Not to argue, to state my opinion.

0 Mr. Lnm. That report was not made under
any order of the Court, nor for the purposes o
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the Court, further than as we might submit it.
It was made by Mr. Dubois, at the request of
Lum, Tamblyn & Colyer, as appears, and for
Mr. Mullin.  With your Honor’s permission, |
think it would be advisable to simply have the
report, for the purposes of the Court, amended
so as to include nothing but figures.

Master. We will keep what we have got.
This report is largely argument.

Mr. Lum. It was submitted to his own
counsel.

Master. | was asking him why he did it.

Q Then you felt bound to advise Mr. Mullin’s
counsel that the facts as you understood them, sup-
ported Mr. Mullin’s claims as to his rights?

A Yes, sir.

Mr. Tansey. | have only the report from
page 8.

Q In the next paragraph you say: *“The chil-
dren have been supported, clothed and well edu-
cated by William F. Mullin. (See Exhibit E.)”
Do you know anything about that as to the facts,
except the figures that you have put down as ex-
pense for the family and support?

A | got that from answers to questions that I
asked Mr. William F. Mullin.

Q Then you are supporting Mr. William F. Mul-
lin s claim on his own statements made?
A Borne out by the figures and checks and

t ings that | found in the books that | went
through.

Q Why do you say in your report on this page:
wing to the foregoing arrangement or agree-
ment, Mr. Wm. F. Mullin has considered that the
ertaking business formerly conducted by his
tather has passed to him and that he (Wm. F. Mul-
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lin) was the sole owner thereof and he has there-
fore kept only such books and accounts as he
deemed necessary for his own interest and has not
kept a complete set of books and has no record of
many payments made in currency and many
vouchers or bills have been destroyedwhy do you
say that condition was owing to the foregoing ar-
rangement or agreement by Mr. Mullin'?

A Because in talking with Mr. Mullin on that
subject and putting the questions to him, | drew
out those facts.

Q Was it of any importance whether you
agred with his statement of facts or not?

A | thought it was quite some importance.

Q It was mere information on your part?

A Yes.

Q Have you been furnishing reports as an ex-
pert accountant for years?

A Yes.

Q Do you usually embody in your report judg-
ment of people’s motives and reasons for their con-
duct?

A | do, if I am so instructed.

Q Who so instructed you in this case?

A Mr. Ernest Lum wished me to make an ex-
amination of that and give him all I could find.

Q AnNd did he ask you to certify as to what IVr.
Mullin’s conduct had been and what reasons had
operated to control his conduct?

A Yes, | so understood it.

Q You say on page 5: “I do not think that
an increase of $7500”—that is in the bulk corpus of
the Mullin estate—* really existed, for the reason
that Mr. Peter M. Mullin, during 20 years of busi-
ness had saved only his investment of Lafayette
street property valued at $5000, or at the rate o
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$50 a year.” Do you know anything about what
Mr. Mullin had saved during his twenty years of
business f

A | merely knew it by the papers in the case
and the information that | got from questioning
Mr. William F. Mullin, that at the time Peter M.
Mullin died he left the Lafayette street proRerty
worth $5000. J

Q Didnt ;/ou know he also had property on
Clinton place

A He didnt have that at the time of his death;
that was 1900, nine years afterwards.

Q You had no knowledge of what Mr. Mullin
had saved at all; he might have saved it out of his
business and lost it in other investments, so far as
you were concerned?

A That may be, but I was informed—

Q Why did you express any opinion on that
subject in your reports?

A Because | thought it was my duty to do so.

What was it that made you think it was your
du% y X

A My instructions from Mr. Ernest Lum.

Q Then you were asked to give your judgment

s 0o Mr. Mullin’s conduct and property entirely
asi e from the facts as you found them as an ac-
countant?

* N Perhaps, if you will excuse me, | will state
just what my instructions were. My instructions
ere, that here is the estate of Peter M. Mullin, it
as een conducted for a number of years by his

Wow, afterwards by the son; the books have nol

an uP'to-date systematic plan; now,

thpro U We would like to have you go down
and I'n 1°°k °Ver the accounts and the books,
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also what your opinion is of the whole case, and
Mr. William F. Mullin’s conduct of the business.
Those were the general instructions given to me.
On those general instructions, | performed the
work and made this report.

Q Here is a paragraph, page 7, under the
figure 8, “Final,” in which you say: *“It does
appear that Win. F. Mullin has fulfilled all his
agreements, either expressed or implied and with
great injury to himself.”

A Yes, sir, that is my opinion, borne out by the
facts as | could gather them.

Q Mr. DuBois, as | understand your testimony,
you used the Constam Audit Company’s figures
wholly for the first column of Exhibit A, showing

SaleS? .
,& Yes, Sir.

Q AlIl the other figures shown on Exhibit A,
under the column of 2, with the heading “ Costs,J
and column 3, with the heading “ Gross Profit,”
are mere estimates based upon the volume of busi-
ness shown in column 1, entitled “ Sales,” and
formed after consultation and conference with Mr.
Mullin and such other persons as you consulted?

A That is right, yes, sir.

Q Is there a single statement or conclusion of
fact, not opinion but of fact, in this report, t a
is based upon any figures which you made up from
records or bills or other sources of record?

A Made up entirely from that source?

Q Yes.

A No, sir. that

Q Did you have any records whatever
were consecutive and which purported o s
for any definite period the receipts, disburseme
and expenses of this business?
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A If you confine that to receipts, | say yes, sir.
Q But not as to disbursements or expenses?
A No, sir.

Q Then as to disbursements and expenses and

the necessary expense of conducting the business,
that is wholly estimated, isnt it?

A Not wholly, but largely. 10

Q In what respect is it not wholly?

A We have the checks and | took certain
periods.

Q But single checks or certain periods, how
would they be serviceable in determining a result
for a long period?

A Only by average.

Q For purposes of an average you would have 20

to have something else with which to make compari-
son?

A Ought to have, but dont always have it.

Q Bid you have it in this case?
A No.

Q | have during my lifetime paid a good many
undertakers’ bills, some of them in my own family,
some of them in estates of which | was executor,
and seen a great many more in estates for which
| was counsel; my impression is that in almost 30
every instance—so general, that it might be said
to be a uniform practice—there is a reasonable
charge in addition to the items of the bill, for per-
sonal service and attendance. Do you know whether
Mr. Mullin made a charge of that sort in his busi-
ness?

A | don't think he did.

Q Bid you ever ask him whether he did or not?

-A "~ am n°t quite clear on that; | think Mr. 4q
Mullin and | had that subject up.
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Q But you have no clear recollection of it?
A No, | havent.
Q You have seen other bills of that class?

A | have seen bills as you allude to, and | have
seen them both ways; my experience is the same
as yours.

Q | have seen a good many bills for burials,
and | have noted that in some there is a charge for
service, but in most of them, that there is no extra
charge for services of the operator, he gets his
pay out of the profit. You don’t know what was
the practice of Mr. Mullin?

A My recollection is that he made no charge for
his own services; he got that out of the profits.

Q From what source did you satisfy yourself
that the item of sales, column 1, Exhibit A, $277.-
345.77, is correct? | understand you to say that
you made no verification of that, but simply ac-
cepted the Constam report?

A Well, that is practically correct. | might
explain that in this way: | spoke to Mr. Mullin
about that and he told me, and I also knew from
talking with Mr. Lum, that that account had been
prepared by Mr. Constam at quite considerable
expense to Mr. William F. Mullin, and the account
was mainly for receipts. Mr. William F. Mullin
informed me that he thought it was about right and
he would be willing to let it go at that and not to
waste any more time or money to go into the re-
ceipts, and it was accepted.

Q Then as to that as well as all the rest of the
report, | understand that it is all based on what you
have been told and by estimates or judgment that
you have exercised?

A Yes, verifying what | have been told.
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WILLIAM F. MULLIN, recalled for further
Direct examination by Mr. Lum.

Q What was your custom in the conduct of this
busi?ness in reference to the charges for extra serv-
ices?

A Well, we never made—I speak of “we” |
nevei made a charge for service probably more
than a dozen times in my life, in twenty years.

Q Will your books that you have here bear out
that statement?

A Yes, sir. You won't find many charges for
bills, on the funeral items.

Mr. Lum. We offer the books in evidence.
Master. They will be admitted in evidence.
Q You have gone over these figures in this re-
port of Mr. DuBois?
A Yes, sir.

_Q Did you keep complete books and transactions
oi the business?

A No, sir.
Q Why not?
A | considered, of course,—during my mother’s

Period as manager for her, | didn’t keep any dif-
erent books or records than | kept since her death;

Idnci\Ver any cash account or things of that

Q During your mother’s life time to whom did
e profit go after the support of the family?

ha® Trdn tlle “me | had the arrangement with

CSitrida since" NP A4 TRA® sindnGiagnd 1 have

becnmAldpany °f y°Ur brothers and sisters as they

thonge»TU?  a?e ané’\ S* ned these releases for three
and odd dollars, demand accountings or
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want to go over the books, or ask about any of
those things?

A Not until the last one, Miss Marie Mullin;
she was the first one that made any demand of that
kind.

Q Are these bills and vouchers you produce
here in any way complete?

A Not at all.

Q Did you attempt to keep all your papers and
bills, going back twenty odd years?

A No, not for any period of the twenty odd
years.

Q Turning to page 8 of the report, under the
head of “1 Constam Reports Sales,” will you
state why you instructed Mr. DuBois to accept the
Constam figures?

A Well, the fact that I had been put to the ex-
pense of over $500 by order of the Court, as I
understand it, to pay that charge, to be deducted
from the interest of the estate of these children,
and feeling that they had made a very exhaustive
and careful inquiry into the receipts—they were
working there about eight weeks on the books, or
more, at least eight weeks—I felt that they had
probably got every bit of income there was to the
business, and felt that that would suffice. They
surely got all they could, and | thought that that
would be enough, there was no use of going to any
more expense to get the income, they had it, and
I had to pay for it, and | thought once was
enough.

Q You understood the Constam report was be-
ing made by those who were fighting you, did you?

A | was ordered to have it done by the Court
that way.
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Q Did you refuse to supply any papers, checks,
bills or anything of that kind that you had, to
Constam?

A No, sir.

Q Did he make any complaint about desiring
anything that you didnt supply to him?
A Oh, no, I helped him all I could and offered

our services in every way down there. | think they
will agree with that.

Q Has your experience in this business given
you some direct knowledge as to the costs and
rofits in the various items that go to make up the
usiness?

A Yes, sir.

Q And when you hear an order given for a
funeral and know the articles that are required and
the kinds, can you form an accurate opinion as to
the cost and the profit?

A A very close estimation, yes, sir.

Q Has that been a large part of your business?
A Very largely, yes.

Q Has there been any one else who has at-
tempted to perform that part of the business ex-
cept you?

\  Very seldom, only when | was incapacitated
or happeried to be away.

<J™n Talfing the item of caskets and. pas_sin? the
smaller items in which the difference is slight, the
fclOfiviQNe* Constam report, show sales of
Ccost« ¢I” What Would you say as to the item of
a t - r e °f $47°83792 the knowledge
and Z°U *n connection with the business,
that » V hat yOU had reeeived>« ~o whether
there? * &~  charge of cost or not, as given
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A Well, if I remember correctly, this column 2
is the approximated cost of these goods of the
DuBois Auditing Company, isnt it?

Q Yes.

. A That is as near an approximation of cost as
we could arrive at from my knowledge of cost of
goods, etc.

Q In your best judgment in this business is that
fair? -

A Yes, sir.

Q And the item of profit of $58,880.83, is that
fair, in your judgment; that is the difference be-
tween the sales and the cost?

A  Well, with a large volume of that kind, I
cannot say offhand. When you ask me about the
difference on a funeral, 1 can give you the profit
on an individual funeral, but to approximate the
profit on 1700 funerals offhand, | cannot very do it.
If that column 2 are the figures taken by Mr. Du
Bois, | could answer you that we had gone into that
very carefully and those figures are as near cor-
rect as we could make them. If the difference is
$58,000 between the DuBois figures of $47,000 as
cost, and the selling price of the Constam people as
$106,000, those figures are correct as near as |
could make them.

Q Going to the figure of embalming, selling
price practically $15,000, cost $3,697.37, gross profit
$11,257.63, that shows a large profit in the em
balming; does that include anything in the way of
service?
mA No, sir, that is the simple actual cost of the
goods supplied for the work, fluid and material used
for the preservation of the body.

Q It was brought out this morning that your
father had a good voice; will you tell us whether
you were considered to have a good singing voice.
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A | always have been, | think, yes, sir.

Q Did you ever have any opportunity at the
time you were managing this business for your
mother, to make money out of your voice?

A Oh, many times.

Q Did you have any offer?

A Yes, many of them.

Master. Vice Chancellor Emery decided in
a case five or six years ago—it was a case
where a large sum—gross sum, as compensa-
tion was voted by the directors of a company to
an officer, and it was attacked on the ground
that it was an unwarranted appropriation of
funds that should have gone to the stock-
holders. Vice Chancellor Emery in that case
held that it was not permissible to show that
this particular officer had made personal sacri-
fices of compensation which he might have
earned in something else, for the purpose of
remaining with that company and attending to
its business, and even if they were true, it
afforded no justification for the compensation
that was otherwise excessive, and so here, |
think the fact that Mr. Mullin perhaps could
have made a very much larger income, andi
perhaps in a more agreeable manner, by accept-
ing some offers that were made to him, the
tact that for motives of regard for his family
and obligation to them he decided to reject
mam, I do not think that would have any bear-

Mr. Lum. | think it is important for three
reasons. In the first place, I think this is

is mguished clearly from a case such as you

en ion, where an officer of a corporation had
een voted by directors an unduly large salary,
ecause there was no question there but what

—+
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he understood clearly that he was working for
the company, and there is entirely a different
element introduced here, because Mr. Mullin
understood that he working for himself. In
the second place, there is no amount deter-
mined here, and it seems to me that is one of
the main things and difficult things you will
have to determine,—what allowance should be
made to this man for his services. It certain-
ly seems to me, aside from any Court proceed-
ings, that in getting at that, the way we would
approach it, to find the value of the services of
a man, would be to find out the different things
he could do—what capacity he had generally,
and in that way we can form some idea of
the value of the man. If he could have made
$5,000 a year singing, but stayed at this busi-
ness, it is not necessary to prove that he was
worth more than that a year in it, but it is
some evidence to consider at least. And then
again, in the corporation case it would not
perhaps have been permissible at all, but you
must bear in mind that we are in a Court of
equity here, and that a Court of equity is a
Court of justice, and that even though this
man had no legal right to go on acting as the
father of those children and bringing up this
family of eight children, and instead of forcing
this business out for a thousand dollars and
going on with his own business, he did that,
they have received the entire benefit of it, and
my knowledge of the Court of equity is such
that 1 cannot possibly believe that he is going
to be put in a much worse position than if he
had gone, which he is bound to be, but he is
going to be very severely and heavily punished.
Master. The order of reference expressly
directs me to have regard for that. | will a
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mit that testimony, because | understand I
have no right to reject it, but I thought I would
say to you what | know about that decision,
and | will be glad to hear your views. | can
see the distinction you suggest, that it was not
where a man had already done the work under
an employment, as an officer of a corporation
has, but here there was no employment; it is
not even a quantum meriut; it is a compensa-
tion; not what he earned, but what he ought to
have by way of compensation.

Mr. Lum. There is one other feature; they
dwell on the good will established by Peter
Mullin. 1 want to say that this man, with his
voice, and showing how much it is worth, would
give you some idea on the question. He stayed
in the business instead of getting out; that he
did for the benefit of this business.

Master. | take it that if Mrs. Mullin at the
time of her husband’s death had found it im-
possible or impracticable to contine the busi-
ness, the good will would have had a very
moderate value to a successor, but if Mrs.
Mullin had concluded to sell that good will to
a successor, and this young man as he was then
known to his father’s patrons, to his friends
and to the parish, had made arrangements to
start up a business on his own account at that
time, that good will, whatever anybody paid
for it, would have been simply so much in ex-
cess of its real value. | think that is un-
doubtedly the fact.

Mr. Lum. Then 1 will touch that ver
briefly. M - e

Q What \yas the amount of that offer?
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A | had many offers during the period— will
just state from the time that this arrangement took
place with my mother?

Q Yes.

A Which was brought about from the fact that
I had been offered $5,000 to do the comedy work
with two opera companies; | refused that; M.
Corwin and myself—he was a tenor singing with
me at the time—we were both offered that by the
representatives of the Yuch Opera Company. Since
then | have been offered the baritone soloist posi-
tion in the Jewish Synagogue in Newark; the Pres-
byterian Church, in which a young lady, whom I
could mention if necessary, is holding the soprano
position; at the same time | was offered the bari-
tone position in Morristown; | have been offered
the position of baritone soloist in the Cathedral in
Newark, and one of the churches down here on
Broad street, one of them offered me $1200 a
year, two or three of the others was $1000 a year,
another one was $800 and a dollar apiece for re-
quiems, ranging probably $1500 a year. | sang all
these years since my father’s death, twenty-one
years, in St. James’ Church without salary.

That is in the parish?
In the St. James parish.

Did you have the business in mind at all?
Always.

In doing that?
Always.

And with your best judgment was that sacri-
fice that you made of distinct and direct advantage
and benefit to the business?

A Always felt that it was a great adjunct to
the business, for the reason that | gave my serv-
ices to the church gratis, and | have done concer

O >0 >O >O
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work and church work all around the city without
any charge, for the same reason.

Q It was stated, among other things, that one
of the advantages of the business before your
father’s death was the friendship, etc., of Father
Cody; do you hold that?

A | believe | do.

Q Do you drink liquor?

A Never did since before my father’s death—

not since before my father’s death have | taken a
drink.

Q | call your attention to the fact that on the
stubs of these check books are shown items of
money for liquor; was any of that for you or your
purpose or your household?

A Not personally, no, sir.

Q For what was it in connection with?

A In connection with the business.

Q | call your attention to the fact that there are
expenditures running to considerable sums, | think
it is $30 a week, for cigars, drinks and other items
of that kind; first, in your best judgment, were
these expenditures advisable in managing and
handling this business?

A | would like to answer, if | may be permitted,
this way: | think that $30 a week, as far as | can
figure it, is very conservative. | have acquaintances
m the business who are considered very successful
men in this line, who have told me they spend a
great deal more than that, twice as much, every
week, and they think it is good business to do it,
and they are men who do not drink to excess, and

are always able to attend to their business and are
successful.

, Bid you, in your best judgment, spend at least
a week on drinks, cigars, dinners, etc.?
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A Refreshments of various kinds around dif-
ferent places; | think it figured up at least that.

Q And in your best judgment, was it advisable
to spend that amount?
A Oh, surely, 1 always thought so.

Q And the item of $250 for supplies and print-
mg, candlesticks, etc., is it possible for you to
estimate that to a dollar in any way?

A Not possible to estimate it; | think it is a
very conservative cost for upkeep; that means the
purchase of new chairs from time to time, keeping
up eight or ten dozen chairs, relacquering and fin-
ishing of candlestitcks and pedestals and repairs to
floor rugs and all that paraphernalia that has to be
kept up, and the purchase of new stock, replenish-
ing, | think is very low at $250.

Q The item of wages, two men at $17 per week,
will you explain that?

A | have one man, | have had a man for years
at $17 a week, and we employ one or two men many
times, sometimes three men, if we have got two or
three calls on, and | figured that at a very con-
servative estimate that would figure the wages of
one other man. We have, of course, many other
cases | know of. | suppose we will be able to show
by other concerns, that that is a conservative figure.
I know of several concerns that do not do any more
business than we do, that have more help than we
do. | think that is a very conservative estimate of
cost for help.

Q “Wagon and horse 159 funerals @ $4,” is
that proper charge in your opinion?

A A very conservative one; it only figures two
calls a funeral; the average calls for a funeral will
be not less than three, one on the first call to lay
out the body, another when you casket the body, and
another call to clean the house and bring the stun
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home; many times some undertakers use another
call to take the box to the cemetery. "We have only
figured that in as one of the calls and made it an
average of two calls a funeral. This business not
owning any vehicles of its own, | figure that I have
a perfect right to make a charge for the use of my
vehicles for that business.

By the Master.

Did you say that your business owned no
vehicles ?

A The undertaking establishment on Lafayette
street has no vehicles of its own. | am in the
livery business in addition to the undertaking busi-
Ness.

Q Light and heat $120/ ’ is that reasonable?

A For a floor 25 by probably 60, comprising a
front office, funeral parlor, trimming room, stock
room, couple of stock rooms, | think a ton of coal
a month, with gas and electric bill, is very, very
conservative. | told Mr. Constam | thought he
had me way low on that; | agreed to it and let it go.
it surely cost that.

Q “Programs, donations, tickets, etc., $500,”

\OIFCFf%l exlg)eng;iture advisable in the continuation
this business?

A | think so; | have expended $32 in the las
seven days on programs alone, without tickets, no
ecause | am crazy anxious to do it, but becaus.
fr— 7 * 18 S°od business. | felt I had to do it
vept. « he P?°ple that solicited the ads., and $500 i
year Is Pfetty conservative.

mealkd™M)llr °Wh expenditure in answering calls

ygg; Jlltjdrgar%ﬂg)r}glt};_;n &c. $1 per day, is that ii

A | feel it is, yes.
isthatfS h°neS’ teleSrams> Postage &c. $200”
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A That is below what it actually costs; | am
satisfied it is very conservative; until very recently
my flat contract was $150 a year, with an extension
in my living rooms upstairs, that was $36 a year
more, without any out of town calls, and since
that time | have made the cost a little less, but
it surely is over $200, and telegrams and those
things to be included in that item of $200, is to
my mind very conservative.

Q “Incidentals, estimated $43”, what does that
include?

A It might include cotton, needles, threads and
things of that kind.

Q Is that, in your judgment, fair and reason-
able?

A Yes.

Q *“Support of family of Peter M. Mullin”, did
you keep an accurate account of all you extended
for that family as they were growing up, any
more than you had been the brother of those
children, or you do of your own family now?

A Not a bit.

Q Was there money paid out of pocket, cash
paid to them at any time?

A Plenty of it.

Q Did you keep any memorandum of account
of that.

A No, sir.

Q Can you figure it exactly now in any way?

A No, | cannot.

Q | show you a bunch of bills for schooling,
doctor’s services and printing bills, and all manner
of things; they are in recent years; are they a
portion of the receipts that you happened to fine .

Q Where did any of these children go to school?

A Yes.
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A Immediately after my mother’s death—I say
immediately, I dont know just how many weeks
it was after my married sister who was living
home at the time of my mother’s death, decided
to move, purchased property on Fifth street and
moved. We concluded then to send three of the
children to St. Vincent’s Academy, boarding school,
and one of the others. | do not remember when
it was, just then or a little later, t"ent to St.
Benedict’s College. That was four, and the bal-
ance of them, I don’t know now whether one or
two, | paid board for at my sister Grace’s. Part
of the board of this boy that went to St. Benedict’s
College, 1 paid his board either with my sister
Grace or with my brother Joe, and he lived with
me a little while, 1 think. 1 do not recall that
exactly, but | paid their board at my sister Grace’s.
These children that went to boarding school, during
vacation periods or holiday seasons when they had
no school at St. Vincent’s Academy and they
visited her for a few days during the interim,
1 always paid their board while they were there,
so there was no time that there was board not
Paid for any one day in the year, no matter where

ey were; they got piano lessons, musical educa-
tion, doctors and medicine and clothes, spending
money, vacation money, education and board.

H The estimate taken by Mr. DuBois of one
oollar a day for each child, to include everything

every kind, character and description, in your
Pi gment was that reasonable or not?

It is. Of course I did not know how in
tw T 1.d to arrive at that’ and Mr* DuBois said
of hat was Probably the best way in the world
vJP iin® AKtilg the average number of
it frnm"”  ea(dl or Humber of days, taking

dilnT-  ? nilmber of days when there were eight
en own to one, and he arrived at that
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conclusion. I am not a mathematician; | dont
know how he figured it, but I did tell him I am
dead positive | never supported that family for
any average of $1900 a year; it was greatly in
excess of that. When my mother was alive, one
year | did try to figure out how much it cost me
for the family, and it was something like $3800.

Q Then you are very sure that you are doing
more than justice to them, figuring at $1900?

A 1 do not think it is hard to figure out, when
you figure that | averaged $5 a week for their
board, and in addition to that to pay the doctors
and medicine, clothing, musical education, spending
money and everything else, to figure $2 more
IS pretty conservative. | am sure | didnt do i,
not with the money | handled.

Q For your services in managing and conduct-
ing this business, taking an average of this entire
period, with your skill, ability, experience and
talents, what would you consider an extremely
reasonable salary or charge?

A What I am worth and what | could get
out of what 1 have made is two different things.
| certainly expected to be able to do better after
than | have, when | made this arrangement with my
mother. | am positive | could have gotten $5,000
a year, and | havent any reason to believe that
| could not have made and probably gotten a
good deal more in another profession. | hope
that | might work this business up to get that
much profit a year out of it, while 1 knew we
never had made it; that is proven by the amoun
of money that | show | saved during the rs
four vears of my management of the business
after my father’s death. It only shows a saving
of about $1600 a year. But my mother pleade
with me to stay and support the children, an
not leave; she felt if | quit them they wau
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be in trouble and all that. Well, | stayed. |
refused an offer of $5000 a year, and with all
the other moneys that | have sacrificed, | figured
| would be pretty cheap at $6,000 a year. | do
not figure | would be a high priced man at $6,000
a year, if they could afford to pay it to me.

Q Have you any other business?

A | have the livery business, yes, sir.

Q When did you acquire that?

A June of 1900.

Q Who manages it and runs it?

A My brother Joseph was with me for a number
of years as manager, up until a year ago last
May, when he became disconnected with me.

Q {By the Master) How old are you? A
Forty years old next birthday.

By the Master.

Q When your father died in 1891 you were
seventeen years old?
Seventeen years old.
You are married?
Yes, Sir.
Since when?
Fifteen years | will be married next June.
A family of your own?
Yes, sir. : )
How many children? o If W
One child.
One of your brothers and sisters have lived

your own home since you were married?

My brother Jim lived with me a period of

ime, | guess that is since | was married, it was
a short time.

house Did y°U U\e yourself in the Lafayette street

O >< >O>O0 >0 >

> g, ave there ever since my sister moved,
Q en was that? C
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A It might be six months, eight months, seven
months after my mother’s death—the last ten or
eleven years.

Q Then you have lived in apartments on the
second floor of the Lafayette street house for the
past ten or eleven years?

A Yes, second floor, and the latter part of the
period we have used the whole house; part of the
top floor we couldnt get a tenant for very well.

Q Where did your father live at the time of
his death?

A | was born in that house and he.lived in
that building; we were all born there.

Q Your father’s family continued to live there
until the time you took possession there?

A Yes.

By Mr. Lum.

Q You testified that your brother Joseph acted
as manager of the livery stable for a number
of years; have you managed it since your brother
left?

A | have employed another manager.

Q Did you then employ someone else to manage
it, or did you manage it yourself?

A No, | employed a manager.

Q What amount of your time then was devoted
to the undertaking business?

A Practically all that was necessary. | always
employed a manager at my stable so | could give
my practically undivided attention to the under-
taking business so it would not be inconvenienced
or hampered in any way. Otherwise, | could have
saved considerable expense there.

Q Some reference has been made to an accoun
in the National Newark Banking Company tha
stood in the name of the Estate. What moneys
were put in that account?
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A | used that account for everything—when |
say everything, | ran the livery business con-
clusively as mine individually, of course, separate
from the other business. Previous to my mother’s
death she signed the checks, the account continued
in the name of the Estate and | never considered
changing it after that for some time, and if I
had purchases of various kinds to make, | often
times deposited money in there and drew a check
against it—a business check looked a little better
than using a sayings bank or federal check, where
I had an account, that | had no printed checks
at—for that reason, for better appearances, | would
use a regular business check, and make "deposits
in there and draw against it, for which there
probably will be shown many many checks, if you
go through the books and find them, where you
cannot find where the money came from, but the
checks will show as being drawn against that
account; and in that way | used that account as
an accommodation until such time as | thought
it was advisable to change it. | think it was
at the suggestion of some of the people in the
bank 1 did that. During Mr. Tunis’ life, Mr.
Tunis suggested | ought to change the account;
he did that, in fact, sevral times to me, suggested
that 1 ought to change the account. He says “If
anything happens to you, you ought to have this
account here”, and I let it run that way for a
ong while, and | don’t know just when | changed
it, but one day | changed it.

Q s it possible for you to accpunt more fairly

th fm°re and completely than is shown b}
* 6 8”rcs submited in the report which is offered
In evidence?

A No, sir.

10

20

30

40



2q

30

40

222
William F. Mullin, cross.

Cross examination by Mr. Tansey.

Q You spoke about these contracts or engage-
ments for singing which you rejected; was it one
or two that you rejected?

A It was two.

Q What year was that when you received those
offers?
A About 1896, around that time.

Q You say you received two offers; what was
the first offer?

A Well, Mr. George Corwin and I—that came
about through our doing considerable work at that
time with the Newark Opera Company, and we
had a representative wait on us from the Emma
Yuch Opera Company, and they offered me $5,000
a year—l do not remember the term, whether it
was for more than one year—to do the comedy
work for the company, take on a repertoir of
operas &. At that time either the Manhattan
or the Castle Square Opera Company, another
concern that was playing in the American Theatre,
gth Avenue and 42nd street, New York, | had
an offer from them of about the same figure. |
had another proposition, that | forgot to state,
to do the singing parts of Joseph Murphy, who
is alive yet, and go under his name and do the
Irish family work that he was doing at that time.
The proposition submitted then was a salary and
percentage of the profits. That is the thing I
often wished | had done.

Q Was the Yuch Opera Company a salary and
commission too?.

No.

Was that an assured salary of $5,000 a year?
That was the proposition.

What else was attached to the proposition?
That is the proposition.

>0 >0>
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Q Were there any seasons you were to work?

A | said | dont remember whether it was one
year contract or more than that.

Q What time were you to devote to that con-
tract or engagement?

A | presume it would have meant my undivided
attention to it.

Q Did you consult your family about those
offers?

A | talked to my mother about it.

Q Any of the other members of the familv?

A Oh, no.

Q. You didn’t make a family conference of it
at all?

A No.

Q It wouldnt surprise you if they had not
heard anything about it?

A Why, no.

Q Why did you not accept that $5,000 a year
offer? J

A Simply sentiment, | suppose. | listened to
the pleading of my mother and the advice of
a er Cody as much as anybody, to remain and
stay with the children.

Q Did it have any reference to your own future
your reasons for remaining?

A Well, 1 probably didnt consider that verv
much. J
Q As 10 \hether you would do better
remaining?

V ° not know that 1 concluded 1 wou]
bett(T; 1 simply agreed with their request!

was about what happened.
aupo 1”ere y°u sure>for instance, of the perma]

A < 1°Ur en*aSement with the Opera Company
have told you | wasnt assured.

ment withVou'f *° carry out their aS™
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A | could hardly have expected any such guar-
antee as that; | dont imagine | could.

Q You mean, then, that their guaranteeing it
to you was one thing and their paying it to you
was another?

A Their paying it to me would be one thing,
and their guaranteeing would be another; that is
something theatrical people cannot do, guarantee
you much.

Q You have got to take some chance?

A You surely have.

Q And with a settled business your chances
are not so precarious?

A In a business of this kind it depends entirely
upon -yourself; that is the way | felt about it.

Q These engagements which you have to sing
in the Church of St. Patrick’s Cathedral in Newark,
Presbyterian Church &c., what times would that
require you? .

A That would mean Sunday service in some
of them ; one of the church was one service, another
church would mean two services, morning and
afternoon service; in another church it meant
morning and evening service on Sunday; in an-
other church, it meant morning and evening serv-
ice on Sunday and all the requiem masses through
the week that 1 would be called upon to perform.

Q Was that in St. Patrick’s Cathedral?

A | do not recall just where | was offered that,
whether it was St. Patrick’s or St. Columbus
for the requiem work.

Q What time do you devote to St. James?

A Up to recently | devoted all the time re-
quired for Sunday services, requiem masses, con
certs and all other affairs connected with the
musical program required by the church. or
some time back | found it absolutely impossi
to do the requiem work, because of inconvenience
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connected with having to be in church, when |
was needed in the office for consultation or some-
thing about funeral arrangements, and | had
arrangement with Mr. Thomas Bott, who has been
my substitute in St. James’ Church, those years.
Our pastor, Father Cody, agreed to pay him for
his services through me. | paid Mr. Bott and
charged it to Father Cody, but | have never at
any time received one penny for my services,
which Father Cody can bear out.

Q During this time you did concert work around
the city?
A Yes.

Q Did you ever get paid for your services?

A Never accepted a nickel for it.

Q That proposition with the Castle Squaro
Opera Company, what was that?

A About the same as the other; | do not
remember the details just now.

Q When you were taking charge of this busi-
ness, Mr. Mullin, and you say you paid out money
for the support of your brothers and sisters and
kept no account of it, did you ever take money
out for your own purposes?

A Out of this account?

Q Out of the business?

A Since 1896?

Q If you want to go back to 1896, do, but |
&ntalking now from 1900?

A Certainly | did.

Q Did you keep an account of the money that
yox tolgllé out for your personal purposes?

Q So you didnt keep any tabs on yourself any
more than on the children at that time?

reas
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Q Who is Loretta Mullin'?

A My wife.

Q Do you also call her Lottie?
A Yes.

Q

If you have an entry made on a check stub,
so many dollars for Lottie’s dresses, or anything
of that kind, does that mean your wife?

A Yes.

Q And wherever such entries appear on your
check book, that means that money was used for
the benefit of your wife?

A Yes, | presume so.

Q And wherever “‘self” is used, that means
for your own benefit?

A Probably, more than likely.

Q Have you ever gone over your check books
which you have, to ascertain the amount of money
which was drawn on checks of that kind?

A ; No.

Q Don't you think that that would have been
a wise thing for Mr. DuBois to have done, to
find Out how much that sort of drafts amounted to?

A | cannot see where that would help him, for
the reason that even though 1 did draw that
money, it does not signify but what there was a
great deal of it spent for those children, because
I- spent the money out of my pocket for them
just the same as though it was by check or any
other way.

Q |If, for instance, the check stub appears in
your book with an entry on it for the children s
board, what children would that mean?

A My brothers and sisters.

Q And that would mean that the money was

40 spent for their board?

A Yes.
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Q And if such an entry appeared on a check
stub as for Marie’s vacation expenses, would that
mean your sister Marie!

A Yes.

Q You have a great many such items in your
check hooks, haven't you!
A Probably, 1 guess | have.

Q Don't you think it would have helped this
inquiry a great deal if Mr. DuBois had gone over
and footed up those items, with your assistance!

A It might have shown him some of the expen-
ditures, but he couldn’t by any means in the
world, nor could I, tell you all the expenditures.

Q At the present time you have none of those
figures at all, you havent made any calculation
of that kind!

A No, | have not.

Q So we are worse off than if you had at-
tempted that, arent we!
A | dont think you are, no.

Q You mean we are better off without any
figures than we would be with some!

A You cannot get what |1 havent got.

Q Wasnt it a fact you were paying about $3
a week for each of the children’s board!

A | never paid $3 for any one of their board,
except Peter for a short period. | paid $5 a week
or all of their boards, except Peter’s, boarding
at my sister’s.

Q Didnt you pay $9 for three weeks of the
girl s board at different times, three girls!

There were one of two boards while they
were not at school, during vacation periods, when:
ey were being boarded and educated at St. Vin-
cent s Academy, that my sister Grace thought she

wWYh v ° ney time they were home
or, and two or three of thosé periods she
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did make it $9, I think; I dont recall positively,
biit when they boarded there after they left St
Vincent’s Academy, their board was $5 a week.

Mr. Lum. | desire to substitute the original
report of the auditor, Mr. DuBois, for the one
submitted the other day.

Master. | now see that you simply gave
me a report which the auditor made to you
as counsel, in which the auditor made to you
as counsel, in which it was entirely proper
for him to make any suggestion or any con-
clusion that he reached.

WILLIAM F. MULLIN, recalled for further
Cross examination by Mr. Tansey.

Q In your account as exhibited here, you set
forth under Exhibit C, corpus of the estate, and
I am asking you whether any of that corpus was
subsequently invested in mortgages?

A It was afterwards invested in mortgages.

Q In the name of whom?

A That | do not recall.

Q Was it Annie E. Mullin, executrix?

A She made the loans; the transactions were
done through her and myself.

Q And did you make some investments on your
own account?

Mr. Lum. Identify the date.

Q After your father’s death?

A Not of that money, no, sir.

Q Of your own money?

A Later on, when | had some of my own.
money, | did.



229
William F. Mullin, cross.

Q And did you assign those mortgages you
which had to Annie E. Mullin, executrix, in some
instances ?

Mr. Lum. | object.

Master. | do not see what relevancy Mr.
Tansey sees in it. The witness testified that
he took certain mortgages in his own name, 10
with his own money. Unless he can show
that they were subsequently treated as part
of the estate, 1 should regard that as his own
personal transaction.

Mr. Tansey. X want to show they were
afterwards assigned to Annie E. Mullin, exe-
cutrix, and the money of the estate used for
taking the assignments.

Master. | do not see any objection to that. 20

Mr. Lum. It hasnt any relation to the
profits of this business.

Master. Except that it would show how the
estate’s funds, exclusive of the business, were
invested, although he assigned it in his
mother’s lifetime, while she was the admin-
istrator of the estate. Mr. Tansey, suppose
that subsequently came into his hands as sub-

stituted or succeeding administrator with the
will annexed? 30

Mr. Tansey. That is it
Master. That is admissible.
A | dont remember.
J your attenti°n particularly to a mort-

Mifir °f 5°hn F' Herman and wife to William F.
September 13, 1893, and later as-

execm A llliam F- Mullia to Annie E. Mullin,

recall thaf SeRmegHpr» 147 1893° for $3'000° do yon

| recall such a mortgage. ac
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Q Do yon remember now whether it was as-
signed to Annie E. Mullin, executrix?

A | do not recall that just now, no.

Q I call your attention to a mortgage of James
A. Berry to William F. Mullin, dated February 21,
1894, and later assigned by William F. Mullin to
Annie E. Mullin, executrix?

A There was such a mortgage.

Q For $3500?

A Yes, sir.

Q Do you remember assigning it to Annie E.
Mullin, executrix?

A |1 do not remember how they were treated.
They were realized on to make settlements with
these children; that was part of the estate that I
had to sell to get the money to settle with these
children, some of them, as they became of age.

Q Then it got back into the estate in some way?

A Yes.

Q And if the records show it was assigned to
Annie E. Mullin, that is the way it got back into
the estate?

A Probably; I dont know.

Q Did you receive payment of a mortgage
from Jacob George Deneck and Ottellie, his wife,
amounting to $4200; was that mortgage paid in
to you?

A There was such a mortgage, | think, named
Daneck.

Q And the amount was $4200?

A | dont remember that now.

Q Was this mortgage paid in to you on Sep-
tember 11, 1912?

A Oh, no.

When was it paid in to you?

A All these mortgages were cashed and use

before my mother’s death, all those mortgages

that you have mentioned.
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Q The Daneck mortgage too?

A Yes.

Q How was it the Daneck mortgage was not
cancelled until September 11, 1912?

A | do not know anything about that.

Q You did not receive the money for it at that
time, September 11, 1912?

A | certainly did not.

Q You think all those mortgages were paid
off before your mother died?

A | do not think so, I know so.

Q The Berry mortgage wasn’t paid off before
your mother died?

A | do not recall whether the Berry mortgage
was mine personally or whether it had anything
to do with the estate.

Q Wasn't it assigned to the estate?

A | do not remember.

Q Let me refresh your memory. The mortgage
from James A. Berry to William F. Mullin, dated
February 21, 1894, for $3500, assigned by William
F. Mullin to Annie E. Mullin, executrix, March 12,
18, do you recall that was canceled September
14, 1908?

A 1 do not know when it was canceled.

Q |If the record shows that it was canceled
September 14, 1908, would that mean that you
got payment of it at that time?

A | do not know.

9 mortgage of John F. Herman and wife
0 llliam F. Mullin dated September 13, 1893,
assigned by William F. Mullin to Annie E. Mullin,
executrix, September 14, 1893, for $3000, canceled
anuary 7, 1903; do you recall that mortgage?

| recall the mortgage, yes, sir.
M Do you recall its cancellation in 1903?

place 1 d° nOt reCaH When the cancellations took
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Q That was after your mother died?

A There was some money used after my mother
died to settle with some of those children. | paid
off three of them, you know.

Q Then you are wrong in saying that all those
mortgages were paid off during your mother’s
lifetime ?

A | said all you had mentioned | thought were.

Q Here is one that | have mentioned that was
cancelled January 7, 1903.

A | do not recall what the mortgages were.

Q That was during your incumbency as admin-
istrator?

A If it was that date, that was during my
incumbency.

Master. There isnt anything to show that
Mr. Mullin owned that mortgage in 1903
Have you looked to see whether it had been
assigned; the record of cancellation would only
show that it was produced before the register
on a certain date by a certain person, duly
receipted, and thereupon was canceled. Have
you looked?

Mr. Tansey. The record does not disclose
any other assignment than the one | mentioned.

Q Mortgage of F. Bronson Monnell to the
Homestead Park Company for $890, dated March
1, 1896, assigned by William F. Mullin to Annie
E. Mulin, executrix, June 25, 1900?

A That was before her death.

Q Was the Monnell mortgage paid off in your
mother’s lifetime?

A | do not recall just when that was; that was
foreclosure proceedings to get payment for a cer i-
ficate of stock that we held in the Homestead park
Company. We accepted for a certificate of $2,0
held by the Homestead Park Company, when



233
William F. Mullin, cross.

started pressure against the gentlement who man-
aged that concern, second mortgages in payment
for the certificate ; that Monnell mortgage was one
of them.

Q AnNd in that way it was cancelled?

A Later on that was used in the transaction,
realizing settlement of one of those three children.

Q Was that in your mother’s lifetime?

A | think the settlement of that child took place
after my mother’s death.

Q That mortgage was cancelled and paid off
after your mother’s death?

A In the deal something was done like that
with it.

Q Cecilia Brennan to the Homestead Park
Buildmg Company, and assigned later by William
P. Mullin to Annie E. Mullin, executrix, $875.

A That is a mortgage that was on that house
that was sold.

Q That is still in existence?

A 1 do not know; | do not hold it against the
property in any way. If it has not been canceled,
I cannot answer that.

Q | am asking you whether it has been paid
m to you as administrator?

A It was transferred with that property, as |
understand it.

Mr. Lum. The estate took title to the prop-
erty on which that mortgage was a lien.

Witness. My wife took title to that and
we—

Mr. Lum. For the estate?

Witness. For the estate. We put it in the
'?hafr day, in the estate’s sale, you understand
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Q The mortgage is still in existence then?

A | do not know how yon hold that, if you hold
it against the property, or if you feel that it is
still against the property, held by me; 1 now own
the property, of course; | hope to, if the sale
goes through.

Q The mortgage has not been paid off, so far
as you know?

A | supposed it was disposed of. In the
transfer of the property, | accepted the mortgage
as in settlement for that certificate, as part settle-
ment for the certificate that | spoke off; that
was one of the second mortgages that we accepted.

Q Isn’t this one of the mortgages you set forth
in your inventory as belonging to the estate of
William F. Mullin, Cecilia Brennan’s mortgage?

A That does not show any place that | have
here. We show $30,000 at the time of the appraise-
ment' of the estate.

Q | ask you in your inventory filed in this
court, if you have not set forth that Cecilia Brennan
mortgage as one of the assets of the estate?

A | have got it in front of me now; whatever
it was, that is what it was.

Q If it were so set forth, you havent received
payment of it since that time?

A | do not expect to.

Q You haven't actually?

A It was disposed of first, | told you, I never
expected to be paid for it.

Q Whatever it is, you havent realized money
on it for the estate?

A It has been disposed of.

Master. He says that it has never actually
been paid off, but his idea is that it was
disposed of in subsequent transfers of the

property.
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Q Now we come to the mortgage to Marie
Kalmback, widow of Patrick J. Kalmback, dated
December 22, 1897, and you recall that as one of
the assets of the estate?

No, indeed, I do not.

$3500?

That was my personal mortgage.

That was your own personal mortgage?

Yes, sir. .. = . W

Had nothing to do with the estate?
Nothing in the world.

That was canceled January 29, 1907?

I do not remember the date; it was canceled,
| suppose.

Q Frederick G. Collin and Christine Collin, do
you recall that mortgage for $2200?

A | do not remember any such name as that
ever having a mortgage

Q And that was canceled March 24, 1899; that
was in your mother’s lifetime?

A | do not remember any such name as that,
of ever having had any such transaction in the
mortgage line with anybody with any such name.

Q Mortgage of Lottie E. Elberson to Annie

E. Mullin, executrix, dated November 5 1897 for
$2,0007

>0 >0 >O>OP

Mr. Lum. Where did you find that to Annie
E. Mullin, executrix?

Mr. Tansey. That is on record.

I think you will find that was my personal
mortgage.

gage’)HOW did it come to be your personal mort-

| do not recall that it was in that name;

fOILtOOk ~ from. the rec°rds, | do not suppose
ought to dispute it.
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William F. Mullin, cross.

Q You might as well dispute it, if you want to.

A You say you found it there; I do not recall
it that way.

Q Do you know whether that mortgage has
been paid off?

A Yes, sir, it has been paid.

Q AnNd has that gone into the estate?

A 1 do not recall. If it belonged to the estate,
it did, but my impression is it did not belong to
the estate.

Q Will you look that matter up and let me
know later what became of that mortgage?

A Yes, sir.

Q AnNd how it came in that name, &c.?

A Yes, sir.

Q You are perfectly sure that you didnt get
any payment of the Daneck mortgage which was
$4200, made to Annie E. Mullin, executrix, and
cancelled September 11, 1912; you are absolutely
sure you didnt get payment September, 1912?

A | am positive | did not get payment then,
September 12, 1912; that was one of the first
mortgages that was cancelled.

Q You are quite sure that that was cancelled
in your mother’s lifetime?

A Pretty sure, yes.

Q And if that record shows a cancellation in
1912, there is evidently a mistake in that record?

Objected to. Objection sustained.

Mr. Tansey. As near as | can make out,
Mr. Mullin has presented an account here
which he states is made up only from estimates
&. It am constrained to except to certain
items in the account. Isn’t that the proper
way to proceed? .,

Master. The testimony of Mr. DuBois, wo
made that account, was, that he took e
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account of the Constam Audit Company as
being correct for the period covered by that
account, which 1 believe was about eleven
years, and that then he got information from
Mr. Mullin as to what the estimated profits
were on certain items, all the items of the
business into which the account was divided.
I do not know that you to be bound by that
testimony. It is not an accounting strictly,
but it is only the testimony of Mr. DuBois,
which impressed me as being in the nature
of hearsay. He hadn’t made his account from
the books. | understood him to say that he
didnt have any data on which to make it,
and with Mr. Mullin’s consent and approval,
he accepted the Constam Audit Company
account as showing sums which at leat had
been received. Then he estimated along the
same lines for the future period subsequent
to that account; then he took Mr. Mullin’s
estimate as to what the profits should be;
so that that really isn’t an accounting at all.
Mr. Lum. We are apparently hopeless on
the question of actually accounting for the
disbursement of the money received.
Master. There are no records from which
oud made it, and you simply say it cannot
one.

. MT” Lum. That is the situation; we bring
m all the records we had.

Mr. Tansey. It seems to me that my proper
course is to except to all these items of dis-
char?e which he sets forth, as being absolutely
unreliable.

Master. | do not think you will have to
except to them at all. You would if it were
In the OrPhans’ Court, so as to define the issue
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in the Orphans’ Court, but here they simply
stand as estimates, and you can show by any
evidence that is admissible and pertinent that
the estimate so made by Mr. Mullin is erro-
neous. | do not think you need take any
exceptions or get anything on the record. You
are free to show that however carefully those
estimates may have been made, they still are
not correct, or are larger or smaller than
would be proper.

Mr. Tansey. Then actually excepting to all
of those items, as | have here in Exhibit
D, I am not obliged to set anything on the
record as to the specific items that | object to,
except it be understood that I am excepting to
them all?

Master. No, sir, you will not; that is headed,
“ Estimated average yearly business expense,
exclusive of fees, salary or compensation to
William F. Mullin as administrator or man-
ager”; it is put in as an estimate by Ir.
Mullin.  The good faith of it is not attacked,
but it can be shown by any admissible evi-
dence, that Mr. Mullin’s estimate is either too
large or too little.

Mr. Tansey. Then Mr. Mullin’s estimate as
do the profits on the caskets in Exhibit A—

Master. That is open to the same con
struction.

Mr. Lum. It all is; it is the only way m
which we can reach a figure.

Master. It must be from the nature of the
case. If there is no original data on record
from which figures can be made, then it is
all estimate, and subject to proof as to whether
the estimate is fair and reasonable.
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Q | think we questioned you the other day in
regard to your estimates of profits on caskets, and
you then told me that in looking over your records
you could come very nearly to a correct statement
of the profits arising from each item in a funeral
supplied!

A My particular business, yes, sir.

Q Your brother Joseph L. Mullin, worked with
you, | think you said, a year in the Peter M
Mullin place!

A He worked four and a half years, something
like that.

Q And Joseph L. Mullin assisted you in every
part of the funerals, didnt he!

A In a general way, covering that period,
yes, Sir.

Q He made estimates as to the prices of caskets
used, didnt he!

A Covering that period, yes, sir.

Q AnNd he also made estimates as to the various
items used besides caskets, didnt he!

A He made prices on the sales of those caskets
many times.

Q And he would conduct a funeral for you!
A Yes.

Q As a matter of fact, he took care of all the

items that you took care of in certain instances!
A Oh, yes.

Q And was competent to do it, wasn't he!
A Yes, sir.

Q He has since that time on occasions assisted
you in the business there, hasnt he!

A Once in a great while, yes.

Q AnNd he at present is an undertaker in busi-

ness for himself, isn't it!
‘A Yes, sir.
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Q And has been for a number of vyears,
hasn’t he?

A A year and a half. The period that you
spoke of when he was my assistant was fifteen
years ago, fourteen or fifteen.

Q On those items, say fifteen years ago, when
he was your assistant, if he were to go over these
items making up your entries in your books as
to the particulars of a funeral and the charges,
could he, with the aid of a catalogue, determine
pretty nearly the value, or the price of those
articles used?

A If his memory would serve him on the goods
that he sold, he probably would.

Q Within the last ten years, during the time
that you were administrator, could he go over
your book where you had those entries and deter-
mine the style of casket used and the various
other styles used pretty accurately?

A | do not think he could.

Master. Is that the usual way to qualify
an expert witness, to try and have the other
side admit his skill and ability?

Mr. Tansey. | thought it would help
matters.

Master. Counsel frequently say we will
admit that this man is an expert; we have
all done that so as to save time, but it seems
to me that it is not the best way nor the
right way, if you wish to call Mr. Joseph
Mullin as a witness, to endeavor to streng en
and establish the reliability of his testimony,
by friendly admissions on the part oi s
brother William F. Mullin. They are friendy
admissions—he appears to be wholly nel\ ,
with him—but it does not seem to me



241
William F. Mullin, cross.

Mr. Mullin ought to be bound by his own
testimony as to his brother’s experience; let
his brother establish that himself.

Q Has Mr. Mullin assisted you any since your
mother died?
A Very seldom, a few times.

Q How lately, for instance?

A Probably—he was in my employ eleven years
as my stable manager, during the period you spoke
of, and a few times when | was ill or happened
to be away, he would go down and help my assistant
sometimes make arrangements; he has done that
on three or four, or half a dozen probably, during
that period.

Q He would in that way become familiar with
your prices or charges?
A Oh, no, he wouldn't.

Mr. Lum. We are back to the same thing;
he should qualify himself, it seems to me.

Master. | think so.

Q We will come to this item of discharge,
Exhibit D, drinks, cigars, dinners, fees, &c., $30
per vy)eek; did you keep any record at all of those
Items’

A No, sir.

Q Did you ever spend anything for drinks,
cigars, dinners, fees &. on your own account?
A Oh, yes.

Q Aside from this $30 a week?
A Yes, sir.

Q Can you make any estimate as to how much

you paid for dinners and various other things
altogether a week?

A It might average $45 or $50 a week.
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William F. Mullin, cross.

Q So yon didn't saddle all the expense of
dinners, drinks, cigars &c. on the business?

A No, $30 a week is less than $5 a day; | figure
that is very conservative.

Q Yon think that $5 a day would be properly
chargeable against that business for expenses?

A $30 a week | think would, that isnt $%
a day.

Q In addition to this you have “Expense of
William F. Mullin, transportation, meals, answer-
ing calls &. $1 a day, $365”?

A Yes, sir.

Q What do you mean by that expense, carfare?

A Carfare, telephone calls; I spent forty cents
this morning for telephone calls.

Q For the business?

A Yes, between the time | left here and going
down to St. Columbus’ Church with a funeral and
getting to the court, 1 have called up places in
connection with my undertaking business that cost
me 45 cents, ten cents for carfare, fifty-five cents,
that is so far today.

Master. You need not go into those details
about today; you are only asked whether an
estimate of $1 a day for 365 days in a year
is a fair estimate, from your knowledge of
the demands made on you of that character.

Witness. | think it is very conservative.

Q Didnt you charge those telephone calls &
to the funeral that you were operating at the time,
usually?

A No, sir.

Q Didn’t you make any item of telephone charge

to any funeral?
A Only where it necessitated an out-of-town

telephone call in connection with that specific
funeral.
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Q You have an additional item, ‘‘Telephone,
telegrams, postage, &. $200’’; is that in addition
to your—speaking now about telephones?

A The last day on the stand | said my telephone
rate was $150 a year for the telephone connected
with the undertaking business, exclusive of out of
town calls, and the extension telephone which is
inmy bedroom for the purpose of answering night
calls in connection with the business, and | said
$00 was a great deal below what it actually
cost the business.

Q In addition to this telephone charge which
you claim, you are asking for telephone charges
in that item which you have just spoken about.

A The item of telephone charges—there is only
one item of telephone charge, isnt there?

Q But you are just telling me where your
expense of $1 a day comes in? .

A That comes in outside calls. | cannot charge
up my own bills on the telephone calls I make from
the public stations.

Q That means telephone calls from public
stations?

A Yes.

Q What have you in “incidentals, estimated?”
| ast c°tton, cosmetics, needles, oil-
cloth, things used in the business, $43 a year;
1 is. yery conservative, | think.

Q Coming to Exhibit E; you have here an
isoff® m, wldow and nine children, November
wW a-aNovend)er 18H three years times ten;

A Tr y°U back and make that estimate for?

memory serves me right, Mr. DuBois
88%% ot mal?n)[/a\l/lmng tmée% at the average of the

7 o N O k b th t h
y qualified as fémq%?strat%/r ”80 & sime when

10
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A He went back that far to strike an average
of cost, I think nineteen hundred and some dollars
a year for bringing up that family; that is a dollar
a day for each child, which is a very conservative
estimate. When | stated that | paid their board
of $5 a week, in addition to that | educated,
clothed them, gave them spending money and gave
them summer vacations &. | didn’t possibly do
it for a dollar a day, but to be conservative and
fair, 1 estimated it to go in on Mr. DuBois’
estimate.

Q When we called your attention to items of
$3 a week for each of the children, was that their
board?

A | told you when you asked me that question,
that it was not; that happened on two or three
occasions when the children were home from board-
ing school, and through vacation periods they
remained with my sister and stayed a week or
two at a time, and she thought she ought to be
paid while they were there, and she agreed to
take them for $3 a week, and | paid it; those
were the only periods that it was $3 a week.

Q That was all you were paying at that time,
wasnt it?

A | am telling you those were during periods
when they were going to boarding school.

Q Was it or wasn’t it all you were paying
at that particular time?

A | was paying a great deal more than %%
a week at the boarding school.

Q At the times they were home, were yon
paying for their keep at the boarding school?

A Yes.

Q In addition to the $3 a week?
A Yes.
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Q How much were you paying altogether?

A | do not just remember the cost at the
boarding school, but the periods were quarterly,
and | paid both quarterly.

Q It included tuition also, did it?

A Yes.

Q You could tell accurately whether your board
charged at the boarding school was $5 a week
or not?

A No, | cannot tell you that now.

Q Why do you say you were paying $5 a week
for their maintenance?

A Because | know it averaged more than that;
just what the exact figures were, I do not recall.

Q What were you paying for tuition?

A | do not recall; there are some bills there
that will settle that question.

Q Did you at any time separate their board
from their schooling?

A Not while they were at school.

Q And the only time that you made any sep-
arate char%e for board was when they were away
from school?

A Yes, of them that went to school, yes.

Q Did you every pay for their board to your
sis;A?r e(ny more than $3 a week, each of them9
es.

Q When?

A After they left school.

Q When was that?

A | do not remember that exactly.

A ow much did you pay, if you paid ove
VO a week. you pay you'p

A | paid $ a week for their board.

J For each of the children?

one ) _children> except Peter fo
perio ; one period Peter was $15 a month
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William F. Mullin, re-direct.

that is the only one; the rest were all $5 a week,
and we had a special price for Peter when he
was so much younger, of $15 a month.

Q Did you ever change that from $15 a month?

A | think it was after he started to go to
St. Benedict’s College; | sent him there to college
and | paid his board with my sister, and | think
she increased the price of the board at that time
to $5 a week.

Q | believe you told me the other day that
you didn’t keep any account of what you yourself
took out of the business at all?

A No, sir.

Q You have no way of estimating that at this
time, have you?

A No, sir.

Q You do not know whether you took out a
thousand dollars each year or whether you took
out more than that?

A No, sir, | do not.

Q Could you have taken out as high as $5,000
a year?

A If | did, I put it in another way, to draw
against it. | did that; I told you | used that
account as my personal account.

Q You mixed your own funds with the estate’
funds?

A Yes.

Re-direct by Mr. Lum.

Q During this period you paid a great many
other bills for those children, did you not?

A Yes, sir.

Q | show you certain vouchers here; | show
you a bill of J. Marshall & Ball, dated Juy
1906, item there of $6 for boy’s suit for Peter.

A Yes, Sir.
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Master. Mr. Lum, you said a good many
other bills; other than what?

Mr. Lum. Other than the items that Mr.
Tansey asked about, the board and school
expense.

Q | show you a bill of Dr. Joseph S. Vinson
of $16.50; $13 of that is labeled for Belle and
$.50—

A Yes, Belle was one of my sisters who was
being supported by me.

Q I show you an item of St. Benedict’s College
for Peter Mullin, dated November 15, 1906, tuition
$15, lunch $5, physical culture $1; stationery, 63
cents; that bill was paid by you?

A Yes, sir.

Q St. Benedict’s College hill, total $30.40, dated
October 1, 1906; was that bill paid by you?

A $30.40, yes, sir.

Q The next bill is for music of Anna and
Maude Mullin at St. Vincent’s Academy, $30.50,
was that bill paid by you?

A Yes.

Q And were these two bills of St. Benedict’s

Academy, $203.38 and $195.43 both paid by you?
A Yes, sir.

(Package of bills referred to are offeree
in evidence and marked Exhibit C 2.)

Q This account to which Mr. Tansey called
yonr attention, was treated by you wholly as an

Compan? QUnt “ the National Newark Banking
A Yes, sir.
Q You deposited both the income from this

havpneSS fhls an un{he({dlncorge that yon might
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Q Turning to the account that you have sub-
mitted here, is there any item on that for expen-
ditures that you may have made in connection
with the estate property, in the upkeep or improve-
ment of it!

A No, sir.

Q There was a morgue mentioned by M.
Tansey as having been built in the rear of the
premises on Lafayette street, which were used by
you as an undertaking establishment!

A Yes, sir.

Q Is there any charge in that account for that!
A No, sir.

Q Who paid for the installation of that!

A | did.

Q Do you recall how much it was!

A $700.

Q Were there any other improvements made

in the property during the time you have occu-
pied it!

A During the time of my period as admin-
istrator, | have made probably $2500 worth of
improvements there.

Q Is there any charge in this account for them!

A Not a cent.

Q Under this item in your account of expense
for chairs and profit on chairs, what does that
mean!

A That means the profit we derive from the
hire of chairs or hiring of chairs, chairs that
we hire.

Q You mean chairs that you hire out!

A Yes.

Q How do you fix that cost of chairs at $480,
what does that mean exactly!

A We have approximated the cost of han-
dling &
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Q And of purchasing?

A No, there is no charge in there for what
| paid for chairs that we had to hire from time
to time outside; that is an item | forgot.

Q There is no charge for other chairs that
you hired from other undertakers?

A No, sir.

Q Have you any idea how much you paid for
other chairs during this period?

A | havent looked that up; I do not know
that | could approximate that offhand.

Q Do you think you could make an appro-
priation of it?

A It might average $100 a year.

Q Is there any charge in there for legal ex-
penses of any kind?

A No, sir, I made none.

(% Have you had legal expenses in connection
with this business?

A Yes, sir.

Q You think by examination of such vouchers
alg%o%?have, you could make an approximation
of that"

A | could make an approximation, yes, Sir.
How much do you think it would have
amounted to per year?

Master. Isnt that going to be a mere
ran om estimate? If he showed, for example,
a m any particular year he had large legal
expenses, as for example, if he had the fore-
ciosure of a mortgage or suit he had to
end, or any litigation with respect to build-
wouIdDEeagroonsg or anything of that sort, that

chfrh |f m’, .Perhal®a | can show it more
y for him that he can.
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William F. Mullin, re-cross.

Q You have had legal expenses in connection
with this business?
A Yes, sir, a great many.

Mr. Lum. As to this question of the mort-
gages that Mr. Tansey went into, | cannot go
over that with Mr. Mullin, and | would like
an opportunity to examine into that and the
right to examine Mr. Mullin further in con-
nection with that hereafter.

Master. Certainly.

Re-cross by Mr. Tansey.

Q Referring to the bills you have offered in
evidence, marked Exhibit C 2, referring to this
one of Peter Mullin, St. Benedict’s College,
November 15, 1906, tuition, lunch, physical culture,
stationery, total $21.63, with a memorandum read-
ing as follows “*This covers, as a | understand it,
December 1906, January and February, 1907’ , can
you tell me whose memorandum that is on there.

A That looks like my writing.

Q With the answer to it “Yes”, signed P. E,
whose memorandum is that?

A | do not know, | suppose some of the
Brothers or clergy at the college; that covers a
quarter.

Q So that for three months the charge wes
$21.63 for Peter at St. Benedict’s College?

A For that particular three months.

Q $21.63?

A His board was paid in addition to tha a
my sister’s home.

Q And that was when you were paying °

A $15 a month. ,

Q So that the charge for board is $15 a mon
and his schooling was $21.63?
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A That particular quarter; the next quarter
was thirty dollars and odd cents.

Q I show you a bill from Mrs. A. Harris, where
certain items for dresses &c. are marked Bella,
Nan, Marie, Mrs. M. and Winter; that was the
dressmaker’s bill?

A No, that was the milliner’s bill.

Q Were your milliner’s bills marked that way
all the time?

A Where do you find that?

Q On the margin.

A That says “fixing over Mrs. M.’s winter
bill” ; the winter bill was paid.

Master. These particular items are not of
service to us when we have not a detailed
account.

Mr. Lum. They show the payments and
the number of payments.

Mr. Tansey. It is a detailed statement in
so far as it goes.

Master. How will it help me to conclude
what sum he should be charged with; we know
he spent and paid large bills for a long period,
and they must have included, since the family
were clothed and fed and educated, many
items for that class of disbursements. How
can he prove that a particular bill was paid
when there is no claim based on that particular
disbursement? How is it going to help me?

Mr. Tansey. It will help in this way; if
we show that those bills were regular items,
and the items indicated as belonging to certain
individuals, we can show that if he had bills
enough of those he could make up a proper
account.

Master. Yes, and the reason that they are
°f no distinct value is that they are not a
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William F. Mullin, re-cross.

part of a made up account. If you had a
made up account, then it would be possible
to show whether these particular items were
either included or omitted from that account.

Mr. Tansey. Would it not help the court
to see that he could make up a regular account
if he wished to!

Master. No, the very fact that he can
testify as to particular items goes to show
that he cannot do any more than that. Suppose
Mr. Mullin should present a correct detailed
account for a definited period, say one year,
that he had actually kept such a detailed
account, that wouldnt enable me either to
charge or discharge him; in the final adjust-
ment that would only be valuable to me for
purposes of comparison as to whether he could
say whether that represented an average
year’s disbursements, or whether it was more
or less.

Mr. Tansey. | suppose it might assist your
Honor—if you found out he really could make
up an account, | suppose the court would
make him make up an account.

Master. If your object is to show that M.
Mullin could make up an account, it might
be competent for that purpose, but he has
no records from which he could prepare the
account. If your object is to show that he
has records from which such an account can
be made, 1 will admit it, but to simply show
that he has partial records that would e
incomplete, that just corroborates expressy
that he does not say that he has no items a
all; he says that he hasnt kept books, an
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that he has been obliged by reason of that, ;
to estimate to the best of his ability both his
receipts and his disbursements.

Mr. Tansey. If we could show that he
actually had records of every transaction, he
wouldn't have to resort back for his statement.

Master. If you can show he has actual
records for every transaction, then | shall want
that brought before me.

Mr. Tansey. It is not for me to show that.

Master. No, it is not for you to show it,
unless you can.

Mr. Tansey. We think that we could show
by these records that he could make a better
effort at discharge account than he has done.

Master. Suppose Mr. Mullin admits he had 20
a large number of items, that wouldn’t enable
him to prepare a comprehensive and correct
balance sheet.

Mr. Tansey. He could prepare it as far as
he can and then estimate the balance; it seems
to me that would aid the court.

Master. Ask him what he has; his identifi-
cation of particular bills as. having been paid
partly for his father’s family and partly
perhaps for himself or Mrs.. Mullin, wouldnt
help us at all, but you can ask him what
account he has. He says he has no detailed
or complete account, and that when he has
presented this estimate he has done the best
he can. If you can show that isn’t true, then
we want that shown; but if it is true, then
it seems to me your only line that is service-
able will be to show that his estimates which

are estimates are too large or too 10

10

30
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William F. Mullin, re-cross.

Q Mr. Mullin, these hills, for instance, to Mrs.
A. Harris, were they paid by check or in cash?

A Sometimes by check, sometimes in cash.

Q AnNd the bills paid St. Benedict’s Academy
for the schooling of the children, were they paid
in check or in cash?

A They probably were all paid by check, though
I cannot say positively all of them.

Q Did you keep the bills or did you destroy
them when they were paid?

A Some of them were kept; | do not know
that | intentionally destroyed any of them.

Q Do you know how many of them were not
kept?

A No, sir.

Q Did you ever look through your records to
find them?

A Oh, yes.

Q When, for instance?

A | produced every thing | have; you have
every record, every bit of record that I have since
the time since my mother died, in that bunch of
receipts and books &c.

Q Have you gone through them to see which
are missing?

A Your bookkeeper did all of those things, too;
I guess we worked with him on this and got every-
thing we could find.

Q On the question of discharge account; you
went over the items of charging, to show your
receipts?

A Yes.

Q Did you go over the items to show your
disbursements?

A | do not recall that they were there for
them; | do not know whether they did or not.

Q Has your expert gone over these bills?

A Yes.
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Q Has he shown which ones are missing?

A | dont think so.

Q If yon went over these bills, as yon have
dT the bills here, would that be a complete record
of your payments during all these years for the
children and for the support of the family?

A No.

Q Why not?

A Because the bills are not all there, and the
receipts for payments that |1 have made of various

items in cash, you will not find very many of
them.

Q Where are they?

A | do not suppose | ever had some of them.

Q Have you gone over your bills to find out
which are missing?

A | cannot tell you what ought to be there;
some of them.

Q | asked you if you had gone over your bills
to find out which are missing?

A How can | tell you which are missing, when
| do not know what ought to be there?

Q Have you gone over them to find out?

A | cannot find out if I dont know what |
am looking for.

Q "ave me<"e any effort to find out whether
those bills made a complete record?

A | have done the best | could.

Q What have you done?

A Went over these bills that | have and struck
n average 4fom what we could find of the various

ofSt an’™* aPProx"ma’e(™ the cost of the support
to t children, which | suppose you are trying

to y6 a v°W*n way we have presented it
ou, which is a very conservative estimate.
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William F. Mullin, re-cross.

Q If yon went over the bills for the entire
period which you have, can you tell us—I believe
that you havent, for what periods havent you
bills, what years!

A We have only receipts, if | remember cor-
rectly, from 1906; the bills, receipts &. previous
to that time and for all the period of my father’s
life were lost in a little fire that we had.

Q Was that fire before you took hold as admin-
istrator!

A It was after, | guess.

Q You guess; what year was it in!

A | dont remember exactly.

Q What did it burn!

A It burned up a lot of receipts and books;
a few of the books, receipts and coach lists that
we had a record of, funeral item slips.

Q Any receipts for the children’s expenses!

A They were all entered during that period.

Master. Can’t you tell when that fire was!
If you had receipts since 1906 and it bumed
previous receipts, it must have been about 1906.

Witness. Some of the receipts were burned;
it was a little fire in the trimming room.

Master. When was it!

Witness. | think about three years after
my mother’s death, about 1903—no, it was
a little later than that.

Mr. Lum. Did you have any insurance; can
you ascertain by any records!

Witness. No.

Mr. Lum. Is there any record in which
you can find out definitely to the day!

Master. He thinks it was after 1903 and
before 1906.
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Mr. Tansey. | think Mr. Lum’s suggestion
that you look up the insurance record is a
good one.

Witness. We didnt get any insurance.

Q Did you make application for insurance?
A No.

Q It wasnt a serious fire?

A No.

Q What did it burn in the trimming room
besides the receipts you spoke of?

A We had a cabinet in which those receipts
and things were filed, and they were, partly de-
stroyed, and we burned the rest of them along
with the receipts; that had been an accumulation
of thirty years probably.

Q You yourself burned them?

A | did or my assistant did under my in-
struction.

Q Do you recall that that was after or before
the fire?

A About the time of the fire; it was due to
some of them being partly burned.

Q So what hadnt been burned you burned
afterward ?

A Up to that period around 1906.

Q Will you look at the bills that you ha*
rom 1906 to see whether you could make a cor
plete record from that time?

A Yes.

Q What bills are missing in that time?

, ¢ €ere are ever so many payments made f(
mch there have been no bills, and for whic

re are bills missing, that | cannot tell yc
what are missing.

Q By check for instance?

Some by check and some by cash.
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Q Have yea the cheeks for those which were
paid hy check, bat no receipts taken?

A | dont know.
Q Have yon looked to see?
A All the checks that we have are there.

Q Have you looked to see whether the checks
which you have represent checks on payments
which were made but no receipts taken?

A Yes, there are many of those.

" Q Have you looked to see what they were?

A Various items of them, yes, sir, we found
many of them.

Q Hid you notice whether you could make a
Complete and consecutive record from 1906?

A | know | could not possibly do it; that is
why we didnt attempt to do it.

rQ. You never attempted to do it?

A We knew that it would be absolutely im-
possible to do it.

Q You cannot tell me now what items are
pussing, except in this general way?

A | certainly cannot.

r,Q You havent attempted to make any search
for sueh items?

A The items that would be in evidence ot
having made payments for, we did look into, to
find if the receipts were complete, and, as | told
you, we found many of them for which there were
no receipts, but when you ask me to find ite®1
of expenditure for which there are no receipts,
or tell you what those items may have been,
without any evidence of payment, | cannot tell you
what items | may have spent money im,

I have no evidence at all showing whether a
paid them or received receipts for. | canno
imagine what items might be missing.



William F. Mullin, re-eross.

Q Did you in making payments for the children
in any instance, for clothes, for schooling or for
board, make a payment without taking a receipt,
when it wasnt by check?

A Oh, yes, lots of times, | paid many dress-
maker’s bills and things of that kind that | neveT
got a receipt for.

Q And didnt get a bill for?

A Didn’t get a bill or receipt.

Q And yon didnt keep any voucher at all for
such payment?

A No.

By the Master.

Q Yon conducted this business from your
father’s death in 1891 in behalf of the estate until
your mother’s death in 1900?

A Until that arrangement was made, | think
189%6, wasn't it, or something like that, when the
agreement was made, when the estate was ap-
praised and the distribution decided upon.

Q That was September 24, 18957

A Up to that period | conducted |t absolutely
under the estate. - -

Q When did you go into another business on
ybur own account, the livery business?

A June 30,1900. - -odr

Q Yon had no partners in that?

A No, gar.

Q And that had no relation to the estate?

A No, sir.

Q Had there been a livery business conducted

oy you in behalf of the estate before that?
A No, sir.

~Nave You been in any other business than

ivery busmess and the undertaker’s business
since June 19007
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A | haven been in any special business; | have
been in no other business.

Q That required either your services or your
capital?

A No, sir.

Q Have you kept any books in connection with
your livery business that would show what the
profits of that business were year by year from
1900?

A In a general way, the livery business, if you
would like me to explain to you about the livery
business.

Q Did you keep books in your livery business?

A Not a complete set of books. The livery
business paid for itself since that time, that is how
| purchased it.

Q | was going to ask you whether you have any
idea of the net profits of your livery business from
1900; I am not asking what they were.

A Yes, | can tell you that; the net profits after
the cost of upkeeping, etc., in my livery business,
have been about $70,000, about $67,000.

Q@ From what time?

A From June 30, 1900, to January 1, 191*
an approximation of about $67,000.

Q Did you withdraw and use all that profit
either for living expenses for yourself or for inves -
ment? ] -

A Well, | used some of it to make the stable
clear, notes and the chattel mortgage which was on
the stock when | purchased it.

Q You practically drew it all out to use
either paying debts or living expenses?

A Yes. )

Q Is there any way, knowing that you have tha
profit or income from that source, by which you ¢
estimate how much you drew for your person
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expenses or yonr family expenses or for your indi-
vidual use, and by way of investment, during that
period from the undertaker’s business?

A Well, from the money made on the stable and
other investments, I made other investments which
made me money, other than the undertaking busi-
ness and the livery business.

Q Is there any way that you can estimate how
much you probably drew out of the undertaker’s
business from the period referred to in the Vice
Chancellor’s decree, which | think was August 1,
1900?

A | could make some estimate of that; I do not
know that | could make an accurate estimate at all.

Q An estimate never is expected to be entirely
accurate; my idea was, if you knew substantially
the sources of your income for the last twelve or
thirteen years, and knew what you had from cer-
tain specific sources, all except the undertaking
business, that the different must be about what you
drew out of the undertaking business.

A | drew very little out of the undertaking
business, from the earnings of the undertaking
business | drew very little; I made money out of
hiy stable business, | have made money out of other
investments; | have lost some of that money also.
ner% If it was lost outside, it wouldnt be perti-

A | made it. | didnt make it out of the under-
taking business.

Master. Mr. Tansey, this Constam report
comes down to August first, 1911?

Mr. Tansey. Yes, sir.

Master. Is there any estimated extension
beyond August 1, 1911, or any evidence re-
specting that?

Mr. Tansey. No, sir, we are expecting him
to account here.
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William F. Mullin, re-direct.

Q This suit which was brought for an account-
ing and to settle these questions seems to have
been filed September 26, 1911; have you kept any
accurate account for the year 1912 with respect
to the undertaking business?

A No, sir.

Q Didnt you undertake to be accurate and keep
books during the pendency of this settlement?

A Not any more than | had during the rest of
the period.

Q Then will it be necessary to estimate the
profits from August 1, 1911, to such time as we
cover?

Mr. Lum. May | make a slight explanation
there? It became apparent some time ago,
from the Vice Chancellor’s attitude, that ulti-
mately the moment the memorandufn was filed,
we were going to sell the business; that busi-
ness was sold a week ago today and brought,
as Mr. Mullin had estimated, $500. My thought
was that we should account down to that time
because there would be a point terminating our
liability.

Master. | thought perhaps after it became
apparent that an accounting was sought and
would perhaps be required, that Mr. Mullin
might have kept accurate figures for a definite
period, as for example, the year 1912, and that
that would be very helpful to corroborate his
estimates for the previous years, having regard
to the difference in the character or amount of
business done, but he says he didnt keep any
such account.

Re-direct by Mr. Lum.

Q How old is your son?
A He will be fourteen years old in April.
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Q Can yon tell us the amount that you have ex-
pended for his board and clothing and food, etc.,
in the last six or eight years, other than by a
general estimate?

A No, sir.

Q Did you make any distinction whatsoever in
your manner of dealing and keeping accounts with
reference to your own son from that with reference
to your younger brothers ?

A No, sir.

Q Did you purposely destroy any accounts
whatsoever, or any checks or vouchers, so as to
prevent accounting?

A | positively did not.

Q When these receipts were being kept, did you
ever have any thought of using them in reference
to any accounting?

A No, sir.

Q Is there any voucher or any way in the world
m which you can determine better than any parent
the amount expended for growing children from
week to week for food and clothing, milk and gro-
ceries?

A No, not any better than | have done.

Re-cross by Mr. Tansey.

Q During the time you have been administrator
q[u?have been in the house of the Peter Mullin Es-
ate?

A During the time from the time that my sister
left, 1 have lived there.

Q That was shortly after you were appointed
administrator?

A | do not remember; | said | do not recall

w it was some weeks or some months after.
Q Was it a year after?

A | dont remember exactly.
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William F. Mullin, re-cross.

Q Five years?

A It wasn't five years after.

Q Wasnt it the same year yon were appointed
administrator?

A It probably was.

Q Since the time of yonr occupancy of the
house, you haven't paid any rent?

" A No, sir.

Q What rent was that drawing before you went
there ?

A None.

Q What is the fair rental of the property?

A A fair rental of the whole property, the liv-
ing apartments about $25, and $27 a month, if you
could rent them.

Q And the rental of the store?

A | havent any idea what that would bring,
what it is worth. The business hasn’t been charged
with any rent.

Master. That isnt important, if on the
theory that that business was being carried on
in the interest of the estate, he would have had
a right to use it for the business purposes. Of
course, the apartments which he occupied for
his family might perhaps be looked at a little
differently, although it was all incidental.

Mr. Tansey. He is seeking to charge us with
the upkeep.

Master. If he paid for the upkeep of the
property he would have a right to do that.
It must, from the nature of the case, have been
true, that if he occupied the estate’s real estate
either for his own home or for the purposes
of the business, he met all the necessary an-
nual charges on that property. It is not
claimed that everybody else ever did any-
thing, so that he would be entitled to charge



265
William F. Mullin, re-cross.

that, not for the purpose of getting it back,
but for the purpose of showing that it was
one of the necessary disbursements made by
him in conducting the business.

Mr. Tansey. At the same time he must show
a collection either of rent or charge himself
with it, I should think.

Master. That is one of the questions, an
undertaker very often finds it absolutely nec-
essary to live in conjunction with his business;
| think a good many of them do. He did have,
as | understand it, for a part of the time, his
father’s family there—a long time, didnt they,
after his father’s death?

Mr. Tansey. We are talking only of the
time he was administrator. | believe not.

Master. After his mother’s death, |1 under-
stand you, for a little while his sister stayed
there m the apartments over the undertaking

establishment, and then Mr. Mullin moved
there.

left? neu time as to when your sister

Wet of rﬂ@vﬁbﬁ’i‘@)’,"ered tha* a dozen times to the

,JI1t° fer' tie thinks it is probably the same
year his mother died.

variouT~fth J°£- Paid f°r the morgue and the

drew that er hmgs’ do y°u know whether you
e] tnat money 0 ofdthey business? y

for them myself"IW lidld51 thouSht | was paying
Q WlipTr» *’\nrln_P that it was my business.
A "nen did you build th

IS morgue ?
1901, I-think- U S’me time shortly after 1900 or
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John J. Mooney, direct.

Q Can yon tell whether yon had taken that out
of the business or stable profits?

A | took it out of my personal funds.

Q You had the stable at that time, in 1900 or
19017

A Yes.

Q You were devoting considerable time to that
stable business at that rate?

A | had to devote some.

Q You were not devoting all your time to the
undertaker’s business then?

A | was, all that it required; I gave my per-
sonal attention to the undertaking business.

JOHN J. MOONEY, sworn for complainant.
Direct examination by Mr. Lum.

Q What is your business?

A | am an undertaker; an old fashioned under-
taker, not a funeral director. _
How long have you been in that business?
About thirty-seven or thirty-eight years.
Where?
34 and 35 Mulberry street.
Is that anywhere near 228 Lafayette stree
No, it is almost a mile and a half away.
Have you done business for any people of any
particular religious faith?

A All kinds, some Catholics, some Protestan
some Jews. o

Q What is the majority of your trade.

A Roman Catholic, Irish.

Q You do about the same class of work as
Mullin?

A1 guess about the same, | shouid judge.

Q Do you do any work for people m e
territory that Mr. Mullin resides?

A | do sometimes, when | am called ere.

O P»>O0P>O >0
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John J. Mooney, cross.

Q About how many funerals do you do a year?

A | do not average as much as | used to do, |
do about 75 or 80 a year. | used to do more. Be-
tween 75 and 80.

Q Do you know what your profit is per year
upon 80 funerals a year, 75 or 80?

A After paying my expenses | ought to have
maybe a couple of thousand a year, clear.

Q What do you mean by your expenses?

A That is after paying my help, my caskets, my
coffins, livery stable, church services.

Q Do you know whether it is customary for an
undertaker to spend any money in entertaining?

A Well, I do not know what other people do, I
know | do not; | never did anything.

Q Do you know whether other people do?

A No, only what | hear.

Q What do you mean by that?

A Sometimes | hear they stop in and give the
boys coming home from the cemetery a little lunch
or something like that.

Q You dont do it?

A No, sir; | never will do it.
~Q Do ¥ou know whether other people consider
it advisable to do it?

A | know my own business.

Master. | do not think that is material.

Do you positively know whether other people
donuch thyingsp? y PEOP

hear 1 ~ ~ kn°W positivel® n0>only what |

Cross examination by Mr. Tansey.

Q So, Mr. Mooney, you do not know whether a

rr]réarg,ng{g@t spend $30 a week for drinks, cigars, din-

A No, sir, | do not.
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Q What do you know about advertising and
premiums and one thing and another?

A | dont do it, I do not know what others do.

Q Youdont do it?

A’ No, sir.

Q You do not consider it is necessary for your
business?

A No, sir, I do not.

By the Master.

Q | understood you to say that your profit on
funerals averaged about $25 for each funeral?

A About that, sometimes more and sometimes
less.

IN CHANCERY OF NEW JERSEY.

Between #
Wittiam F. Murrin,
Complainant,
and
Annie E. Mtjiin, et. als,,
Defendants.

Continuation of testimony in the above entitled
cause before Hon. Halsey M. Barrett, Special Mas
ter, at the Chancery Chambers, Newark, New Jer-
sey, on Friday, May 9th, 1913 at 100 A M
Appearances:

Mr. Ralph Lum and Mr. Ernest Lum, for com-
plainant.

Mr. Michael Tansey, for defendants.

Mr. Lum. At the last session the testimony
had closed of Mr. Mullin and we had requested
an adjournment, having no further wi nesj®
Mr. Tansey objected to going on and there
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been argument as to the question of preparing
more detailed estimates for the years of this
accounting.  Your Honor ruled that we would
not be required to prepare more detailed esti-
mates, and that we might rest if we desired.
You subsequently wrote a letter to Mr. Tansey
and to myself stating that you wished we would
prepare more detailed estimates, funeral by
funeral, for the three years of 1910, 1911 and
1912, and | now offer such statements prepared
for the years 1910, 1911 and 1912.

Court. You had better call a witness to
prove the statement.

FRANK a. DUBOIS called and proved statement..

WM. F. MULLIN recalled for further cross ex-
amination by Mr. Tansey.

Q When you were working as partner of Mr.
Joseph L. Mullin you had, according to your evi-
dence, some money to divide up at the end of the
time that you were in partnership?

A Yes, sir.

Q If you recall, you testified that your share
amounted to $1250?

A | don't recall that.

Q And that the whole amount to be divided be-
ween you and Joseph L. Mullin and the estate was
about $2100?

A | dont remember exactly, but I dont think
it was that much.

Q Do you remember testifying as follows:

Q ™And that was over and above all the chil-
ren s support and your mother’s support and
unr_nn? of the business, and there was some
profit to divide ?

A Oh, yes.
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William F. Mullin, further cross.

Q Do yon recall how large that check was?

A If my memory serves me right the check
was seven hundred and some dollars.

Q And that was for one-sixth of the profit?

A No, two-sixths.

Q Two-sixths of the profit, after paying all
expenses out for one year?

A It was practically a year, a little less than

a year | think?

Q For less than a year?

A Yes.

Q You remember testifying that way, dont

you?

A | remember some such testimony; | do not
recall exactly now the testimony.

Q If two-sixths of the profits were $700, one-
sixth would be $350, wouldn't it?

A | said if my memory served me right.

Q And six-sixths would be about $2100,
wouldnt it?

A | think about that; those figures as to the
settlement—

Q That means when you and your brother
Joseph were in partnership in the business?

A Doesn't that show somewhere in your figures
accurately as to the settlement and the amount he
received?

Q | am talking of the income from the business.

A That is what | mean, at that time.

Q | am asking you whether you remember tes-
tifying that way? T
A | do not remember my testimony exactly,
remember some such testimony; | cannot tell it to

you accurately.

Q You remember also that you and your
brother Joseph at that time were drawing $

40 week; you testified to that?

A Yes, Sir. -
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William F. Mullin, further cross.

Q Do you remember also testifying as follows:

Mr. Lum. We will admit the testimony;
read it.

Q —(continuing—reading)
By the Court.

“Q Can you tell how much at that time ap-
proximately was actually needed for the sup-
port of your mother and the family!

A It then ran, our expenses at that time ran
nearly four thousand, about four thousand dol-
lars a year for running the house, keeping the
children, medicine, doctor, etc.

By the Court.

Q And sending them to school!

A At that time they had not as yet arrived at
an age where they could go to other than the
parochial schools; it was after her death | sent
them to boarding schools.

Q What was the gross income of the business
at that time!

The Court. That does not make any dif-
ference, we will not go into that now. The im-
portant point is how much did the family cost,
and how much was his profit.

A Support of the family was at least four

thousand dollars a year, a conservative estimate,
four thousand dollars.”

Q Now, Mr. Mullin, your family at that time
was costing you $4,000 a year to support!

A | presume it was.

Q Your business to run dont cost you any less

an it has lately, did it, since you have been ad-
ministrator!

AA Is that the period that my brother was with
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William F. Mullin, further cross.

Q Yes.

A Our salaries were less.

Q Yon were getting $15 a week and lie was get-
ting that?

A Yes.

Q You are paying now a man $17 a week, so
yon claim, and yon have enough additional men to
make an additional man for $17 a week?

A Yes.

Q So the difference would be $4 a week?

Mr. Lum. That figures right.

A Yes.

In what other particular has your expense
of running the business increased beyond what it
was at that time?

A | do not know that any other particulars ex-
ist; the same conditions as to management, etc,
are there.

Q So that ypur business runs practically at the
same expense as it did then?

A The business for the management.

Q | am talking about your undertaking business
expense, outgo.

A Practically.

Q Then your business at that time must have
been costing you what you say in this report that
Mr. DuBois has offered in evidence, estimated, cost-
ing you $5600 a year to run, as shown on page 1>
Exhibit D, of this report, without any charge for
your services?

A The cost of the business?

Q Yes.

A Exclusive of the family maintenance?
Q Yes.

A And my income?

Q Yes.

A At least $5600 a year.
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William F. Mullin, further cross.

Q Yon have been doing practically as much
business of late years as you were during the time
that you and Mr. Joseph Mullin were in business
together?

A No, sir.

Q How much less?

A That is all tabulated, you have the figures
there.

Q We can depend on this tabulation?

A Yes, sir, that is correct.

Q Have you been doing less since you took hold
in 1900 than in 18967

A | have been doing less since 1905—1907, than
| was doing the years previous to that.

Q Let us make a computation. If your business
was costing you $5600 to run a year at that time
and you were paying for the support of the family,
including your own support, at the time you were
not married, when you and Mr. Joseph L. Mullin
were in business, in 1897?

A | was married in 1898.

Q You were then living at home?

A Yes.

Q. You spent $4,000 for the maintenance of the
family?

A | should say it was at least that.

Q You had $2100 to divide between you"
A Yes.

P T R By iy 00 o

Mr. Lum. That addition is correct.

A We had the income from funds of the estate
uiose years which applied to that.

$11°700 it would cost you to run your family
maintain the business at that time?
Not out of the business.
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William F. Mullin, further cross.

Q Where else did it come from?

A That was during the period of my mother’s
administration; she had access of course and the
use of the income from the holdings of the estate
in addition to the profits of the business.

Q How much was that?

Mr. Lum. | object.
Court. | will admit the question.

Q What funds were there that your mother had
that she derived an income from except the busi-
ness?

A Bonds and mortgages and other holdings |
dont remember just now.

Q That is what you said was the $30,000, wasnt
it?

A | presume it was.

Q Coming down to the present day; you claim
your brothers and sisters cost about $2,000 a year
to support; you claim that your business expenses
are $5600 a year?

A Yes, sir.

Q How can you harmonize that with your state-
ment that your gross income is only $6100 in one
year, according to these statements, and $7,000 m
another year?

A It looks as though | had been working for
nothing.

Q That is what it would amount to?

A Yes, sir, it looks like it.

Q In other words, it would be impossible,
wouldn it, to perform, unless you were payingt e
money out of your own pocket ?

A 1t looks like that.

Q And if it be true that at a certain time m
your business it actually cost you over $110 a
year to live and conduct the business, you mus
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William F. Mullin, further cross.

have gotten, as you say, some funds from outside
of business in order to run it, or you must have
gotten that much gross profit out of your business?

A That is the period that my mother was
_hgndling the business, you are speaking of, | take
It

Q Yes.

A Yes.

Q Your contention was that after you took
charge of the business you built it up. What have
you to say on that subject.

A The figures ought to prove that, they are
there.

Mr. Lum. | object to that; the figures show
from 1900 on.

Court. 1 think counsel should refer to a
specific period and refer to any figures that he
wishes the witness to testify concerning.

Q You havent submitted any figures here for
the period when your mother was running the

business, have you, in this statement prepared b
Mr. DuBois? 4 Prep y

A It covers the whole—yes.

) 7 OUr mother died and you got married
y u didn t live at home with the family”

For the period between the time of my mar-

<dr?etar d3t]le time that my sister moved to Fifth
nef 6 1 dld not live honie, | lived around the cor-

and "0U slIPP°rte<d your younger brothers
years? **** reached the aSe of twenty-one
A Yes.

Q * % .
000 a Sear to I%u%\égrrtc?ﬁg Ygu anY more than $4,-

A Buring that period ?
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William F. Mullin, further cross.

Q From the time of 1900-down to 1913?

A | do not suppose it did.

Q It never cost you any more than it did to
support your mother’s family before she died?

A No.

Q And up to 1905 you were doing more busi-
ness, according to your statement, than your
mother’s business amounted to in her lifetime?

A Up to 1905—

Mr. Lum. It strikes me we should have a
statement; my recollection is that his statement
was that he increased the business, acting for
his mother, after his father’s death.

Q Did you increase the business any after your
mother’s death?

Court. Between what dates?
Mr. Tansey. Between 1900 and 1905.

A The business averaged along about the same
up to 1905; | had to hustle a good deal harder, of
course.

Q AnNd then it began to decrease?

A Yes,

Q And your hustling was to keep it upon the
same level it was during your mother’s lifetime?

A Yes, sir.

Q Since 1905 do you know whether you have
spent more for the children than you did in your
mother’s lifetime to maintain the family?

A | do not think | did, no.

Q Do you think that your estimate of about $-
000 a year would be a fair estimate?

A Covering the whole period, I think so.

Q From 1905 to date?

A 1900 to date, on the basis of the way it was
figured. | hadn’t any means of getting at it accur-
ately; | accepted that being a reasonable figure.
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William F. Mullin, further cross.

Q Did you have any money to divide up as
profits since 1905?

A | never kept any account or record of my ex-
penses until 1 approximated them. It does not
look as though | had any money much.

Q Did you have any profit to divide up over and
above the expenses from 1900 to 1905?
hﬁ\ Whatever that statement shows, is what |

ad.

Q What statement?

A Statement as to the cost and the receipts.

Q This shows that you had no profit at all if you
take the cost of the business and maintaining the
family?

A Then | had none.

Q Then you were not getting as much out of

the business as you were during your mother’s life-
time, were you?

Court. He did not get much out of the
business as she was getting out of it in her
lifetime.

A Evidently not.

Q What becomes of this great influence which
you had on the good will, if that is the case?

Mr. Lum. | object; is that material? The
business has been sold, lock, stock and barrel,
with its good will, and realized $500.

Court. He has testified to that.

Q Do you know whether your father in his life-
time had more funerals by the year than you had?

A | am satisfied he had less.

Q | think the highest number of funerals which
you ave listed in any one year from 1900 to 1912
was 182 funerals in 1906. Would it surprise you

184 funeralnr6l yG&r "efore he died had
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William F. Mullin, further cross.

A No, that wouldn’t surprise me; | don’t think
he had; I was working for him two years before he
died.

Q | show you certificate of James F. Connolly,
City Clerk of the City of Newark, dated April 8
1913, showing the funerals of Peter M. Mullin,
Undertaker, from November 1, 1888, to November
1, 1891, also showing the funerals listed to Peter
M. Mullin, Undertaker, from November 1, 1891 to
November 1, 1893; also the funerals for Peter M
Mullin, Undertaker, from July 20, to July
21, 1902, and ask you if that is or is not the state-
ment of the funerals covering those periods!

A 1888 134 funerals; 1889 187 funerals, and
1891 122 funerals.

Q And the average for those three years was
what! The total was what!

A 443 funerals for three years preceding my
father’s death.

Q For the three years after your father’

death!
A 445 funerals.
Q How much had it increased!
A Two funerals in three years.
Q And the next!
A 492 funerals, increased 47 funerals in three

iars.

Q So that for the years just preceding your
ither’s death there was an increase in three y®* .
?two funerals, and in the year 1900 to 1902’

m took hold for yourself or the estate, as a
trator, there was an increase over your la

me, of 13 funerals a year!
A Yes, sir.
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William F. Mullin, further cross.

Q Do you know whether or not the City of
Newark had increased in population in those ten
years f

Court. That isn’t material.

A The number of undertakers had increased in
the neighborhood, too, that made the going harder.

Q But you managed to hold the trade your
father had and add a little more to it?

A Yes, with a great deal of work.

Mr. Tansey. | offer in evidence this certifi-
cate as a statement of the funerals of Peter
Mullin.

Court. It will be admitted as a certification
of the record.

(Marked Exhibit D 35.)

Q Tt was the duty of the City Clerk to keep
tract of the permits issued?

A Yes, sir.

Q And each funeral would be supposed to have
a permit issued from the City Clerk’s office?

A Many permits that are issued, charged as
permits against this business, were not funerals;
we would have to have permits issued in transfers.

Q That is so today, isnt it?

A Yes, sir.

Q And that same situation would enter into the
estimate after you took charge?

A Yes, sir.

Q So that one offsets the other?

A Just about the same.

sa%f\nd therefore the average would remain the

A Yes.

A If we &t from the City Clerk’s office
record of the permits, we come pretty close to
navmg a record of the funerals?
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William F. Mullin, further cross.

A Yes, pretty near. The difference in the two
statements, | dont know that there will he very
much difference—my books will show about the
same number of funerals as the permits show.

By the Court.

Q If you had a funeral for a person who died
outside of the city of Newark, that funeral wouldnt
show on this certificate of the county clerk, would
it?

A Sometimes; the law requires you where it is
out of the state to have your burial permit changed
in the City Clerk’s office here.

By the Court.

Q Suppose you were employed to conduct a
funeral for a resident of Orange, New Jersey; that
funeral wbuld not appear in this certificate of the
City Clerk of Newark at all?

A No.

Further cross by Mr. Tansey.

Q You said, as | understood it, that you didnt
keep books in this business, because you expected
and understood it was your own business?

Court. He testified he didnt keep accurate
books of his receipts and disbursements, be-
cause after his mother’s death he regarded the
business as his own and mingled it with his own
affairs.

Q And therefore you could not tell the profit
from the undertaking business?

A | dont remember such a question; | have
told the profit.

Court. It has been apparent there has been
no concealment of it that in this accounting
Mr. Mullin had no records of costs which he
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William F. Mullin, further cross.

|
could use, and so couldnt produce an accurate
statement of the cost of conducting that busi-
ness; the only figures that he has that are
definite are the figures showing the volume of
business he did, with the items of the cost of
each, and everything else, including all the
tabulations by experts with respect to expenses
and disbursements are based on information
which he has given them, which is his best
juggment, or his memory, and not from rec-
ords.

Mr. Tansey. Didnn he testify the reason he
didn’t accurately keep account of the profits
of the business was he considered it his own?

Court. That has been admitted all aolng.

Mr. Tansey. And used it as his own busi-
ness.

Court. That is the theory on which he is
liable; he thought it was his own, and the
Court said it wasn't.

Q You also remember testifying that you knew
the profits of the livery stable business to be about
$67,000?

A | dont recall that statement; | know | was
asked the question.

Court. If you want to call the witness’ at-
tention to that, you ought to turn to his testi-
mony and advise him of the period that you
have in mind when the profits were $67,000.

Q On the tenth day of February, 1913, “I was
going to ask you whether you have any idea of the
net profits of your livery business from 1900; | am
not asking what they were.” This is by the
Master. The answer is “Yes, | can tell you that;

e net profits after the cost of upkeeping, etc., in
my livery business, have been about $70,000, about

10
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William F. Mullin, further cross.

$67,000. Q From what time! A From June 30,
1900, to January 1, 1913, an approximation of
about $67,000.”

Court. Why do you want to cross examine
about that?

Mr. Tansey. If he is able to tell us the profit
on that business, which was his own business,
why could he not tell us the profit on a busi-
ness which he was running as his own, the
undertaking business!

Witness. The reason for my being able to
answer the question as to profits on my stable
business is this: The way | bought my stable
business was a $26,000 price, evidenced by
chattel mortgage and notes coming due every
six months, interest on the principal to be paid.
| paid these notes as they came due, with the
interest on the principal; eliminated the mort-
gage. As the period elapsed | put in new
stock in my stable, | increased the volume of
stock and | did all those things, and that is
where the profit off the business that I did,
amounting to $70,000, has gone. A great deal
of it went in the payment of interest and in
the purchase of new stock, and increasing the
volume of my stock in the livery business, and
some of that $70,000 profit is evidenced now in
coaches and horses, harness, etc., but the busi-
ness during most of that time, up to two years
ago, my brother Joseph Supervised, and looke
after that income, so he is familiar with it.

Q That is the way you arrived at that profit!

A There were no accurate set of books kept m
the undertaking business any more than I have kep
in the livery "business which my brother Josep
also took care of and can certify to.
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William F. Mullin, further cross.

Q Did yon ever have any notes in bank from
the undertaking business?

A | never gave any notes in connection with
the undertaking business, no, sir.

Q And the loans which you spoke about were in
the National Newark Banking Company for the
stable business?

A There werent any loans in connection with
the stable business as to those goods or the pur-
chase price.

Q What were the loans for?

A 1 have made many loans in the National
Newark Banking Company, | cannot say.

Q Was it in connection with the stable business ?
A There was a loan when the owner of the

mortgage—defaulted in the payment of interest—
at one payment demanded a settlement of the whole

amount and threatened to foreclose the mortgage
and | had to go and get $8,000 and settle with him.

Q That was the only note you had?

A | dont know what the note was; | got some
money, but I dont recall how much.

%7 It all had reference to the livery stable busi-

busin n°e WILI* bave reference to the livery

Q | show you receipt June 6, 1907, from Eisele
fon $36 u in payment of 40 shares of
Newar Conszl c}ateydo JJ gock an & -you
ness? er y°UPaid that °Ut °f tlle undertaking busi-

A | cannot answer you that; | may have.
Q It was stock sold to you, wasnt it?

Ar' Aume May | ask the object of this?
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iam F. Mullin, further cross.

Court. On an accounting almost anything
that he bought it would be proper to ask
whether he bought it out of his own money or
business.

Evidently, yes, sir.

,What did you do with it?

I cannot tell you.

Have you the stock yet?

No, sir.

Do you know whether you sold it?
| sold it.

Did you make any profit on it?
No, | guess not.

When did you sell it?
I cannot tell Xou.

Mr. Lum. Can you refresh your memory
by looking up your records?

Witness. | have no record of when | sold it.
I show you receipt of September 18, 1908,

from Joseph M. Byrne for $930.28 for a bond of
$1000 for the Orange & Passaic Valley Traction
Company; was that sold to you?

A
Q

ness

I

>0 >0 >0 >

all 1

| guess that was.

Did you pay that out of the undertaking busi-
n

| don’t remember where | paid for it from.

Do you still hold it?

No, | don't hold it.

Did you sell it?

| sold it.

When?

| dont know. 1 sold some holdings | had

had—to make an improvement on my stable

property, three years ago.
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William F. Mullin, further cross.

Q Did you make any profit on this!
~ A Not on anything | sold. | was forced to sell
it.

Q You used the money to improve your stable!

A Yes, sir.

Q In both instances! . v

A 1 think so.

Q Consolidated Gras stock and the Orange and

Passaic Valley bond!

A | cannot tell you positively.

Q You didn’t lose any money on itt

A | say my recollection serves me | lost money
on all the stuff I had to sell at this time to get
this money.

Q You used that in your stable!

A Yes, to make improvements.

Q If you paid for that out of the undertaking
business, could you say whether it was out of your
money that was in the undertaking business or out
of the undertaking business money!

A It was out of my money if it came out of the
undertaking business account.

Q Why!

A Because | must have had money in there of
raine to pay it.

Q How did you get it in!

A | deposited much money in the undertaking
account that didnt come from the undertaking
business.

(Receipt dated June 6, 1907, from Eisele &
King, marked Exhibit D 36 for identification.)
Receipt from Joseph M. Byrne, dated Sep-

tember 18, 1908, -marked Exhibit D 37 for
identification.)

Q Referring to tife bill of January 2, 1

bw-a 1S Offered and »arked Exhibit D 38 :
entification) from the livery stable of William
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William F. Mullin, further cross.

Mullin to the Estate of P. M. Mullin, that repre-
sents the coach hire charges for that month, dont
it? .

A Yes, sir.

Q And was rendered by you as keeper of the
livery stable to the Estate of Peter M. Mullin as
the undertaking business?

A Yes, sir, made out by my brother Joseph.

Q And paid by you from the undertaking busi-
ness?

A Yes, sir.

. Q Do you still say that that was your money
you were using in paying that bill?

A Yes, Sir.

Q But you dont know how much was yours or
how much was the undertaking money ?

A | guess from the appearance of things it was
all mine, from figures we found.

Adjourned to Monday, May 19, arid Wednes-
day, May 21, 1913.

Master. Is there any evidence which shows
what Mr. Mullin received or drew from the
business for his personal services during the
period that his mother lived and was the execu-
tor of Peter Mullin’s Estate?

Mr. Lum. There is evidende he received $15
a week up to the time the agreement was made
and after that he received three-sixths of the
profits during-the period that Mr. Joseph L
Mullin was with him, and that after that he

, recejved the total income after the support or
the mother and children, up to the time of her
death.



Jacob Constant, direct.

JACOB CONSTAM, sworn for defendants.
Direct examination by Mr. Tansey.

Q What is your business?.

A | am president of the J. Constam Audit Com-
pany. *, ;% , 4 Lv->

Q What is their business?

A Public accountants, auditors,&and system-
atizes, Essex building, Newark.

Q Did you have some work in your line to do in
the matter of the case of Mullin vs. Mullin?

A Yes, Sir.

Q Wriat was the nature of that work; what did
you do?
i A Going over the accounts of the estate of Mul-
in.

Q Do you know when that was ?

A In the winter of 1910-1911, | believe ; X will
refer to my report to refresh my memory.», |y,

. Q When you went over the books, what did you
d°? m" ] :

, A | compiled the available records and ren-
dered a report thereon. > -

Q What records did you use?

A All the records which were submitted to me,
consisting of several day books, check books, bank
pass books; that about covers it.

Q What was the period that you examined for ?
J ™ "he period | was instructed to examine the

books, was for the year—will you submit the re-
port to me, to refresh my memory, to be exact?

Q | show you report from the J. CohStam Audit
Company to the Estate of Michael E. Mullin; you
made a mistake; it was Peter M. Mullin, wasnt it?

A Yes.
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Jacob Constant, direct.

Q Dated January 24, 1912, and | ask you
whether that is the report made by you?

A Yes, sir, dated January 24, 1912,

Q Referring to that report, can you tell us what
dates you examined the books between?

A Yes, sir, beginning August 1, 1900, up to
August 1, 1911, a period of eleven years.

Q What items did you make examination for?

A The business done.

Q Did you tabulate it?

A Yes, sir, | did.

Q Have you your tabulations there in the re-
port?

A Yes, sir.

Q Kindly refer to your tabulations which you
have.

A We find business done for the eleven years
ending August 1, 1911, amounting to $279,827.44,
as per day book.

Q What do you mean by business done ; how was
that made up?

A By charges appearing on the day books sub-
mitted to us.

Q After you found the business done what else
did you find?

A Then we tabulated the deposits.

Q The bank deposits?

A Yes, sii.

' Q How much did you find the bank deposits to

2
beA Inasmuch as the records relative to ban
transactions covering the period of August 1, >
up to May 7, 1902, were not available, our records
do not cover this period just referred to, an
amounting to 21 months.



Jacob Constam, direct.

Q You mean that there was no bank deposit
book available!

A Yes, sir.

Q And the bank deposit book you had covered
only from 1902!

A From May 7, 1902, up to August 1, 1911.

Q In that period how much was the bank de-
posits!

A $227,756.01.

Q Did you in addition to that figure up the
profits of the business!

A Yes, sir.

Q How did you go to work to figure that up!

A We figured out the cost with the assistance
of your clients, Mr. Tansey.

Q Who were they!

A The Mullin family.

Q Mr. Joseph L. and Joseph J. Mullin!

A Yes, sir.

Q After you figured out the profits, how much
did the profits amount to for the eleven years that

you were examining the books, according to your
schedules!

A $119,310.73.

Q Did you take into consideration the -various
items which went to make up the cost!

A Yes, sir, the unit cost was furnished us
y the clients just referred to, and *we did the
cencal work, compiled it, and thereby arriving
a a cost of $158,035.04; deducting this from the
oa charges referred to a few moments ago

J iff« o°f $277,345.77, you arrive at the profit
$119,310.73 just referred to by me.

5 ou any difference in the income
e arious years that you made up!
A Yes, sir.
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Jacob Constant, direct.

Q What were the years that were different?

A They all differed, there are no two years
exactly alike.

Q Beginning with the first, what do you make
the income from the first year?

Master. You mean gross business done?

Mr. Tansey. Yes, gross business charged
for.

A For the year ending August 1, 1901, the
amount of business done as to funerals amounted
to $22,301.63; miscellaneous charges, such as are
comprised in charges outside of funerals, such
as hiring coaches only or hiring chairs and all
that, amounts to $1805.10.

Q What was the total for the year? What
was the amount to be paid?

A Frequently discounts were allowed, and in
this case reducing the figure to $23,571.99.

To be paid?

Yes, Sir.

And the amount actually paid on account?
$22,909.84.

In 1902?

Funerals $22,950.76.

Miscellaneous? N
$1,378.40.

Amount to be paid?

$23,794.90.

Amounts paid on account?
$23,591.05.

1903?

Funerals $24,882.87.

Miscellaneous ?

$1,370.25.

Amount to Be paid?

$25,475.95.

>O>POP>PO>PO>PO>POP>POP>OP>O
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Amount paid on account?
$25,330.40.

1904?

Funerals $26,889.34.
Miscellaneous ?

$1,488.30.

Amount to be paid?
$27,677.18.

Amount paid on account?
$27,276.56.

1905?

Funerals $27,502.17.
Miscellaneous ?

$1,530.25.

Amount to be paid?
$28,477.77. 20
Amount paid on account?

$27,839.52.

Funerals $26,253.16.

1906?

Miscellaneous ?

$1,535.50.

Amount to be paid?

$27,145.90.

Amount paid on account?

$26,881.20. 30
1907?

Funerals $29,071.35.

Miscellaneous ?

$1,670.82.

Amount to be paid?

$30,134.22.

Amount paid on account?

$29,793.72.

1908?

Funerals $25,599.20. 40

10
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Miscellaneous ?

$1,522.75.

Amount to be paid?
$26,554.62.

Amount paid on account?
$26,304.97.

1909?

Funerals $17,915.13.
Miscellaneous ?

$1,337.50.

Amount to be paid?
$18,921.73.

Amount paid on account?
$18,312.07.

1910?

Funerals $21,242.36.
Miscellaneous ?

$1,323.50.

Amount to be paid?
$22,183.92.

Amount paid on account?
$21,427.72.

19117

Funerals $19,094.30.
Miscellaneous ?

$1,162.80.

Amount to be paid?
$19,956.00.

Amount paid on account?
$18.133.85. _
So that you found less amount Of business
done in 1911 than you found in any Other year
except 1909?

A Yes, sir.

Q And in the last three years, 1909, 1910 and
1911, the business was less than all the other
preceding years?

A Compared with all the preceding years.

O >O >O >O >O PO >O >O >O >O >O >O >O D>O PO PO



293
Jacob Constam, direct.

Q After you had done this and figured up the
profits, you have entered your findings op the
last page, page 3 of the report?

A Yes, sir.

Q And you show there a total cost of the
various articles figured $158,035.04?

A Yes, sir.

Q As against the price charged $277,345.77?
A Yes, sir.

Q Leaving a balance or profit of $119,310. 73’7
A Yes, sir.

Q Does that represent gross or net promt
A It represents the cost of the “merchandise

and material.

Q That is without taking out the business
expenses?

A Yes, no salaries.

Mr. Lum. Not ally other kind of expense?

Witness. It covers the cost price of the
dems enumerated in my report, such as
coaches, outside boxes, caskets, hearse, bus,
mbalming, advertising, candles, use of candle-
sticks, clothing, chairs, opening graves, mass,
gloves and sundry charges.

Nster. And it does not include rent, fuel,
ignt labor, special Services of any description

a,pY ther ordinary expenses of the busi-
ness

Witness. No.

th~n,lIn, °ther WOrds’ OUt of that gross profit all
to bo paid? eXpenSeS °f the busiBesS would have
A Yes, sir.

Q Aside from the cost of the material?
res, Sir.
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Q Did you subsequently make a schedule of
the checks used?

A Yes, sir.

Q As shown by the various check books?

A Yes, sir.

Q Did you make a report on that?

A Yes, sir.

Q | show you such a report, dated May 7,

1913, and ask you whether you can show from
that the amount of checks drawn from the busi-
ness account?

A Yes, sir. The amount of the checks with-
drawn as per check books submitted to us was
$253,423 35.

Q How does that compare with the amount
of expense as against the total income of the
business ?

A You mean with regard to our report dated
January 24, 19127

Q Yes.

Master. Those checks withdrawn do not
cover the same period; there is a difference
of eighteen or twenty-one months.

Witness. Yes, there is a difference of
twenty-one months; | will refer to that later
on.

A As previously stated we show disbursements,
as per check books amounting to $253,423.35; of
course these disbursements just referred to contain
all personal withdrawals as well as paying for
merchandise and all that. We have subdivided
the various disbursements into seven different
captions.

Q What are the captions?

A We nsed the letter for the purpose

of specifying disbursements referring directly to
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the undertaking business; that is to say, cost of
merchandise, material, coach hire, salaries and all
that—anything pertaining directly to the under-
taking business; we used the identification mark
“W. F. M.” for withdrawals by Mr. William F.
Mullin; another caption “W. F. M. & U”, being
joint withdrawals made on account of Mr. William
F. Mullin as well as the undertaking business;
in other words, certain bills could have been used
in the undertaking business as well as by Mr;
Mullin personally, where we couldnt draw the
line fine enough. r

Q What is the next caption? I

A Another caption “Both”, standing for with-r
drawals on account of William F. Mullin and
the children. Another caption “ Grace”, being
payments to Miss Grace .Mullin. Last caption of
“miscellaneous” being items not clearly defined:
By the remark “items not clearly defined”, |
mean such items which could not enlighten us
exactly where they are used; they may have been
for the undertaking business, they may have been

personal, and they may have been for some other
use.

Master. That would include all items which
you were not able to classify?

Witness. Yes, sir.

Q Under the undertaking caption what did y
nnd the disbursements?

A The disbursements for* the eleven yea:
en mg August 1, 1911, on account of undertakin
amounted to $142,340.59. Ih this connection
Is to state that the date available fortj

ending August 1, 1901, covers, only tl
period Of August 2 to October 9, inclusive—tin
again, only one day, July 24, 1901—being appro
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imately one-fifth of one year, about ten weeks,
are available, and in another part of my report
| use the approximate means, four-fifths, for the
purpose of positively getting at a full year’
result. For instance, my report shows that the
withdrawals on account of expenditures on account
of the undertaking business for the year ending
August 1, 1901, amounted to $2443; and thereto
four times this amount of $2443, resulting in the
figure of $9772, will bring the total disbursements
for the year ending August 1, 1901, to about
$12,000, which is practically in conformity with
the result of the years for which the entire records
were available.

Q And taking that method, what did you find
as the total disbursements by check for the under-
taking business as you arranged it, between 1901
and 19117

A $142,340.57 is the aggregate of the available
records; adding thereto this estimated amount of
four times $2443, being $9772, brings the expen-
ditures up to $152,112.57.

Q That is the total amount for the undertaking
business?

A Yes, sir, as per available records.

Master. It is the total amount that this
witness could identify as being exclusively for
the business?

Witness. Yes, sit.

Q How does that compare, Mr. ConStain, with
your statement of January 24, 1912, on page 3
aS to the cost of material &.?

A Our report of January 24, 1912, shows an
estimated cost Of $158,035.04 as compared wit
Our present figures from the records of $152112. ,
leaving a total discrepancy for the eleven years
of $5,922.47, or an average of $538.41 per year.
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Q That js the difference between your estimate
of the amount of checks used for the undertaking
business and the cost of all the undertaking
business as estimated on page 3 of your report?

A Yes, sir. | wish to repeat that the first
report, dated January 24, 1912, does not contain
expenditures, such as salaries, which however, are
contained in this amount just referred to in my
report dated May 7, 1913.

Q Did you find in your report the amounts
drawn by William F. Mullin in that time?

A Yes, sir; the amounts withdrawn by Mr.
William F. Mullin during the eleven years, subject
to the missing 42 weeks, was $83,703.03.

Q Did you find out what was withdrawn for
the children by check in that time?

A The children withdrew in the same period
just referred to, $9,588.86.

Q Have you some statement there of W. F.
Mullin and the undertaking business ?

Master. Would that $9,588.86 include any
sums of money paid by Mr. William F. Mullin
to his brothers or sisters in settlement of
their shares in the estate of their father?

Witness. No, sir, these were for mainte-
nance of the children.

A e you sure A at, Mr. Constam, or doe
.erey mean that those checks were drawn fo
their nalnes?

recess 1 would like to afresh nr
I that; 1 haVe a eopy oi thdse checks

Fﬂh?‘b@fﬁstai@h.T&iet t0 my otiSinal records; !

Q So yon whht an opportuhity to ihvestigate
0 re-examine my working papers.
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Q The other schedule which you have relating

.to William F. Mullin and the undertaking busi-

ness, how much was that?

A For the same period it amounted to $3747.82.

Q Why did you make it W. F. Mullin and
the undertaking business together?

A Those were items which we were unable to
charge directly to either of them; in other words,
those were withdrawals made jointly, they may
have been used by Mr. Mullin as well as by the
undertaking business, such things as—I have a
copy of the checks here which we have made—
there is an item under date of October 14, 1901,
for a check to the order of H. B. Claflin Company
for goods to date $28.07; this was marked by
the parties referred to, Mr. Tansey’s clients, as
U. & W. F. M, meaning undertaking and W. F.
Mullin.

Q The next schedule which you find?

A The next schedule headed “Both”, standing
for joint withdrawals on account of Mr. W. F.
Mullin and the children.

Q How much was that?

A $8,179.54.

Q How did that come about?

A Those were checks drawn in payment of
bills used jointly by Mr. W. F. Mullin as well
as the children.

Master. For what class of expenditures?

Was that for department store charges?
Mostly department store charges.
Where the bills were not separated?
Yes, sir, such as Stoutenburgh, Bamberger,
Hahne or Flaut, such items as that.
Q What is you next schedule which you foun
A “Orace”, being an item—during the year
1901—amounting to $317.

>0 > O
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Q Was that on August 16, 1900, “ Grace Coburn
1/8 share as heir of Estate of Annie E. Mullin
against check deposited in this account 317?7?

A Yes, sir, that is the item,

Q So that would be for a check settlement
on the estate of her mother?

A Yes, sir.

Q Next schedule? -

A The next, entitled *“Miscellaneous”, and
previously testified to by me- as not being elearly
defined. I wasnt clear in my mind as to under
which caption to charge it, and for that reason
| have made a separate schedule of it, enumerated
the check number, the date, to whose order, and
such explanatory remarks as were found on the
stub end of the check book.

Q Tvhat does the miscellaneous amount to?

A Miscellaneous amounts to $5,546.53.

Q And the total of these combined will foot
up the total amount of withdrawals by check from
that account in the bank?

A Yes, sir.

Q After you figured up the amount withdrawn
y checks, what can you say as to the amount

ich was deposited in bank in that account?

he deposits for the period which is shy

$::7.756.01. montils m eleven years amounted to

Q That was shown by this bank book?
A Yes, sir.

Master) Were the*e any check
Dut™na WhICh appear to have been used for th

were thevf ~ Ithdrawin® cash frOlil the bank, o
A WIT N Payable to some other person?

of hQg,,,en were withdrawn for the pttrpos
|eC|f|ecf,5 Sh thB% al® d«wn for
rpose ey were markd assuming
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Mr. Mullin drew wages for John Dowd, one of
the helpers, he would so state on the stub end
of the check hook.

Q (By the Master) What I mean is, suppose
Mr. Mullin wanted cash to use for either his
individual purposes or for the cash purposes of
the business, were there checks drawn payable to
his own order or to cash or in such a way that
it was clear that they were used to withdraw
cash from the bank?

A And if they were only for the purpose of
withdrawal, without giving a specified purpose
for it, they would appear under the caption of
“miscellaneous”.

Q {By the Master) Were there such checks!

Q I call your attention to the date of September
11, 1901, check 2764, marked “bearer” for Tom
$10; have you seen such checks as that frequently
or not?

A Yes, sir; this check here referred to by you
was marked W. F. M, and in my mind clearly
chargeable to Mr. W. F. Mullin.

Q You have charged “Both” here, L. S. Plaut
& Go. for August first account, in August 1901,
$14.78; is that where you marked them “Both”?

A That is one of the instances where they were
marked “ Both”.

Q You didnt have the bills to separate the
charges?

A No, sir, simply went by the stub entry.

Q When | refer to this bank book, I mean
the bank book of the National Newark Banking
Company, in account with the Estate of P- M
Mullin, beginning May 7, 1902, and ending Sep-
tember 6, 1905, with a memorandum “ Balance
transferred to new book”; do you refer to tha
book as youf first start off?
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A Yes, sir, this is one of the books.

Q Yon say there is a difference between the:
time noted in this account and the time when
yon began the account of twenty-two months?

A Yes.

Q The differences between August 1, 1900, and
May 7, 1902? . 10

A Yes, sir. *

(Bank book referred to, just shown witness,
heretofore marked D 1 for identification,
marked Exhibit D 1.

Q Let me call your attention to the item*
November 26, 1901, Bearer for deposit in Howard,
$0.08, to whom did you say that referred?

A We charged that to Mr. W. F. Mullin, inas-
much as we have not made any reference in our 5
accounting to the Howard Savings Bank deposits.

Q For instance, December 31, 1901, bearer for
deposit in Howard, $599?

A We charged that to Mr. W. F. Mullin as a
withdrawal from the business.

Q For instance, if you come to December 31,
1901, you have the item *“bearer Lottie for January
H. K 1902 $70” ; who did you charge that ‘t0?'

A To Mr. W. F. Mullin. f " *ox
Q Who is Lottie, Mr. Mullin’s'wife? 30
A- Yes, sir. A 1

Q Then where you have it charged* here on
December 31, 1901, “ Bearer Grace for three girls
hoard two weeks ending January 5, $18”, who.
have you charged that to?

] *S °ne disbursements made for
e maintenance of the children referred to by
me and put under the caption of “children”,
Q Wheh you come to the item on December
J. Hornthall & Co. for November account 40
5 to whom did you charge thatT
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A The cost of the undertaking business, “IT”
it is marked.

Q You have followed that plan all the way
through in this account?
A Yes, sir.

Q | show you schedules dating from August 2
1900, to July 31, 1911, and ask you what these
schedules are!

A These schedules are a copy of the stub ends
contained in tjie check books submitted to us when
we asked for the available records by Mr. W.
F. Mullin.

Q And did you then make copies of the stubs!

A Yes, sir, they were made under my super-
vision.

Q And afterwards those stilus copies were sub-
mitted to the defendants?

A Yes, sir.

Q And by them marked as to which items
various accounts or statements belonged?

-A  Yes, sir.

Q And that is where you got that information
from?

A Yes, sir, from that we tabulated.

Q After going over these accounts, how do you
hafmonize the total disbursements as shown by
your check stubs with the deposits in the bank
as shown on the books?

A We show deposits for the eleven years less
one year and nine months, amounting to $227-
756.01; we show withdrawals for the same period
as per pass book, which would be eleven years
less one year and nine months, of $228501.25.
Inasmuch as we tabulated the calculations on
account of the business done from the records,

4Q"such as the ledger, we took the ledger and dug

out from that the amounts credited as cash to
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the purchasers—if | may use that expression—
to the customers, tabulated those and found them
to amount to $267,800.90; that was for the entire
eleven years under investigation, and as previously
stated, we found deposits for nine years and three
months amounting to $227,756.01, thereby leaving
an apparently undeposited amount of $40,044.89.
This seeming discrepancy of some forty thousand
dollars we seem to account for by the missing
one year and nine months, for which no records
were available. What | mean is this, the deposits
amounting to $227,000 were compiled from the
pass books which covered only a period of nine
years and nine months instead of eleven years,
being shy by one year and nine months; the ap-
parent discrepancy between business collections as
shown by the books and deposits as available of
$40,000, can easily be accounted for, for the reason
that the records for that one year and nine months
v-as not available, or would just about approx-
imate it.

Q {By the Master) Taking the relation of
amounts deposited to the receipts for the period
of which you have full records, and using that
as a basis, the period of twenty-one months for
which your record of deposits is not available,
would about cover and correspond with the $40,000
difference betwen amounts apparently received and
amounts actually deposited!

A Yes, sir. | will add further; our original

report of January 24, 1912, shows collections for

e year ending August 1, 1901, actual collections

as shown by the ledger, of $22,909.84; for the

August V 1902’ collections of $23 -

* , making total for the two years of approx-
mately $46,000. We show $40,000 missing.

10
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Q (By the Master) What deposits do you show
for that period of two years?

A For the last three months of the two years—
do you ask what the deposits were as shown in
the available pass book for those three months
ending August 1, 1902?

Q (By the Master) Yes.

A The deposits covering the period of May
A-Q02 to August 1, 1902, amounted to $6296.19,
which is practically the difference between the
$40,000 which | have shown and"the total business
of $46,000 done for the two years ending August
1, 1902.

RECESS.

Q What do you conclude from the investigation
that you have made of the moneys taken in and
the moneys deposited in bank, as to whether the
amounts taken in from the business were deposited
in bank or nearly so?

A They nearly jibe—agree.

Q Have you ascertained whether any of those
sums which were marked as haying been given
to the children were paid on account of their
interst in the estate?

A Yes, sir. |

Q What have you found out about it?

A My schedule entitled “children” does not
contain any such amounts as just mentioned by
you.

Cross examination by Mr. Lum.

Q Did you in those figures you have just given
and in this statement you made, take the sum of
all of the figures found in this bank book in the
way of deposits?

A Yes, sir. o
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Q Regardless of what- source they came from,
or did you assume that they all came from the
undertaking business?

A | have taken the figures as they appear in
the bank pass book marked Exhibit D 1

Q And you assume that all of the moneys
represented by these deposits come from the under-
taking business?

A Yes, sir.

Q Did you make any effort to ascertain what
certain particular sums were or from what source
they came?

A No, sir.

Q Then in September, 1904, referring you to
the first deposit above the red line on this page,
this item of $5450, you simply assumed that that
care from the undertaking business, did you?

A Yes, sir, had no records to show the contrary.

Q Of course if it was shown to you that many
thousands of dollars of the money deposited in
this book did not come from the undertaking
business, that would'in turn affect the value of
your figures all the way through, would it not?

A 1t would simply affect my figures in that
respect, that there was less deposited than the

pass book shows on account of the undertaking
business.

Q That would in turn affect your comparisons
with the other estimate that you made?
A Yes, sir.

Q Do you know who made up the list of checks,
at is, who decided under what letter they should

* % % % * theY should go under “TJ” or “W.

A What | am told.
Q You know nothing about it personally? .
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A They were furnished me that way by Mr.
Tansey’s clients; we merely did the mathematical
part.

Q You have no knowledge as to the accuracy
of any of those figures!

A No, sir, | wouldnt testify to that.

Q Of course you have no knowledge at all
as to what amounts were paid by cash!

A No records there, no, Ssir.

Q Nor what amount was taken in by cash!
This does not purport to touch any of that!

A My records are merely based on the avail-
able records, consisting of a check book and bank
pass books; thei only records which were submitted
to me.

Q (By the Master) You took the actual records
of the business done and charged for, didnt you!

A There was ho cash book kept, the only record
which in my opinion was absolutely accurate was
the day book or these books here (ledger) record-
ing funerals and miscellaneous business done, but
there was no cash book in a commercial sense.
The ledger is accurate also, which is made up
from the day book, and the ledger also shows the
actual cash transactions relative to receipts. It
credits the customer with the cash paid.

Q Taking the year 1911 in your first statement,
you show an amount taken in as $18,133, do
you not!

A Yes, sir.

Q Will you check up these totals with mef For
the years 1911 you show under the head of under-
taking $10,453, do you not!

A —Disbursements—where you have reference

to receipts.
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Q Follow me, if you will. Put down $10,453;
that is the amount you show as charged against '
the undertaking business in that year!

A In 1911, yes, sir. .

Q Taking the amount for W. F. M, you show
$6,236.55, do you not?

A For the year 1911.

Q Put that down.

A Yes, sir.

Q On account of children you say $365?

A In 1911, yes, sir.

&9 2971 aCCOmit °f W* F* M* & U- Tou show

A Yes, sir.

Q On account of “Both”, you show $694.81?
A Yes.

Q And you total amounts to what?
Master. Miscellaneous.
Witness. Miscellaneous  $332.36 Total
$18,341.96. -

ig?i in° there was more paid out in the year
i than was taken in, was there, with cheeks,
regardless of cash?

A N a mathematical.result, it would

bala™ at’ K does. n6t ree°gmze the initial
nee nor the determinating bgnk eba‘ance, nor

acL T COlleCed On aecount of outstanding
H%Wi?j geri?cfd aeeounts outstanding at the termi-

Re-direct by Mr. Tansey.

record's11!)") y°U Spoke about not having any
haok ef the cah pfQsget the records in «;.day

iq
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Q It would show, however, in the day book
cash paid, wouldn’t it?

A Yes.

Q On various funerals?

A Yes, it shows the payments.

Q | call your attention to the entry on August

10 11, 1903, page 582 of the day book, the entry of

M. H. funeral, the charge $125.30, with the mark
“Paid” on it?

A Yes, sir.

Q Such records as that are all the way through,
the day book?

A Yes, sir. They are not compiled in cash
hook form, hut they are there.

Q But you got such items as that from the day
book?

20 A Yes, sir.

Q And that is where you got your amount
collected from?

A Yes, sir.

Mr. Lum. Mr. Constam was paid out of
the estate and it was understod particularly
that we were to have the result of what he
did, as well as Mr. Tansey. This long state-
ment which was handed to us this morning
for the first time, 1 would like to reserve
the right to cross examine further on it after
| have examined and checked it.

Master. | will reserve that right to you.

Mr. Tansey. | have hardly had an oppor-
tunity to go over it myself.

Q These schedules running from August 1,
1900, to July 29, 1911, are the schedules which
you made up your bank drafts from?

A Yes, sir.

40 Q By check.
A Yes, Ssir.
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Q And the memorandum in lead pencil on
these schedules “U” or “Both” or “W. F. M.”
or “C. H. R.” are the memoranda your referred
to as guiding you in making up the schedule?

A Yes, sir.

Q “W. F. M.” meaning William F. Mullin?
A Yes, sir.

Q “U” meaning undertaking?

A Yes, sir.

Q “C H. R.,” the children?

A Yes, Ssir.

Q And “Both” of course meaning the under-

taking and William F. Mullin?

A Yes, sir.

Q Or meaning William F. Mullin and children?
A Yes, and “W. F. M. & U.” meaning Mr.
Mullin combined with the undertaking business.

JOSEPH L. MULLIN, sworn for defendants,
Direct examination by Mr. Tansey.
Q Are you a son of the later Peter M. Mullin?
A Yes, sir.
Q What is your business? % 1.
A Undertaking business. *
Q Where are you engaged in the Undertaking
business ?
A 549 Orange street, Newark, New Jersey.
Q How long have you been an undertaker?
A About twenty-three years.

Q Did you work in the business of your late
lather after his death?

A Yes, sir.
Q How lohg?
A About five years.
time? n William F. Mullin there at that

A YES, sir.
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j Q What years was that-work done by you in!
mA About 1891 to the early part of 189.

I Q Have yon since 1900'done any work in that
business! ...

A Yes, sir.

rio Q Upon what occasions!

A  Whenever William F.. Mullin was away
from his office, they telephoned to the stable for
me; at that time | was, connected with the stable
for him and went down there and took care of
the business when he was away.

Q What did you do! txe

A Made arrangements for funerals, sold the
stock, sold caskets, embalmed bodies, attended
funerals, everything, in connection with the busi-

i20 ness, with the burial of any body.

Q Were you familiar with the prices of goods
kept in stock by William F. Mullin!

A Yes. ’ AV

. ff Were you. familiar with prices of caskets!

A Yes, sir.

Q AnNd coffins!

A Yes, sir.

Q Were you faniiliMr with thé price of suits!

(30 A Yes, sir.

Q AnNd the various accessories to a funeral!

A Yes, sir. J Yy e .

Q@ Ho you know of your own knowledge any-

thing as to the profits on the stock kept of
sold by Mr. Mullin during the time you were
there?

A
vQ

Yes, sir.
And do you know about the profits on the

stock sold since 19007

A

Yes, Sir.
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Joseph L. Mullin, direct.

Q How do you know about that ?

A From seeing the actual goods, from selling
some of them at different times, attending the
funerals and knowing just exactly what was used
by selling them myself on some occasions, and by
attending fhe funerals and knowing the goods.

Q You know something about running the busi-
ness of undertaking, Mr. Mullinf

I Master. He has testified that he has been
m the business, both in the employ of his
brother and in business in his owh behalf
\ wiU assume,that Mr. Mullin knows some-
thing about the undertaking business.

-Q What have you to say as to the necessity
jot expenses as shown.otr the report of DuBois
accountant on'page It,: for drinks, cigars, dinners'
fees, &., $30 a week? tv* —ip

A i iWouldnit:'question*1 dont know. It
IS customary with a great many undertaker™'to
. ntertam people; at. wouldieost $30 a die
mw a .~gieasngh- business; | dontrich  that

A JIMESE], 1¥not donglone on occasions?”
Q What have you to say of the item of $250

Ac., pedestals, supplies,

Er!nt!‘%lsgtrati%ﬂé??f ?’T%S and furnitu?g?SUpp“es’
| donotY” tal qUeSti°n that;;that is all right,
pancularh- k hCTe 18 anything wrong about that

for sitth o .
sucn, inciden

Witness.  Yes.

think that is a fair estimate
tal expenses?

ro
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sJoseph L. Mullin, direct.

Q As to the general calls for telephones, tele®
grams, postage &c., $200, what have yon to say
about that?

A | dont know anything about that; it seems
a little high; it is possible.

Q Are those telephones, telegrams, postage &c.
charged to the funerals, or are they—

A All telegrams are charged on funeral bills.

Q It would not then be an incidental charge
in the business?

A No.

Mr. Lum. There is no charge on WMr.
Mullin’s books for telegrams.
Master. He is only testifying to the custom.

Q What about “expense Mr. William F. Mullin
answering calls, $1 per day”; what would you
say about an expense of that kind?

A | dont doubt that, I dont question that.

Q Will you kindly look at the various items
on Exhibit D, page 11 of the account of DuBois
& Company, and give your information as to the
reasonableness of each charge?

A The first, “supplies”, 1 wouldnt question
at all, for upkeep $250.

Q “Wages of 2 men $17 per week”?

A You could cut off at least $9 of that $8
of it; he employs one man and the other man
would be an extra man that he would pay a
dollar or dollar and a half when he would use
him.

Q The next item, “Wagon and horse”?

A Wagon and horse 150 funerals at $ a
funeral, that is wrong; there is no cost to any
undertaker for the use of a horse and wagon
to attend to his undertaking business with.

Q The next one, “light and heat”?

A 1 don't know anything about that.
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Joseph L. Mullin, cross.

Q *Advertising*??

A Advertising is necessary.

Q “Programs, donations, tickets &c. $500 a
year” ?

A That is something that runs up into money,
I dont question that.

Cross examination by Mr* Lum.

Q How long were you in association with your
brother after your father’s death?

A Six years.

Q Continuously?

A Yes, sir.

Q And then you went to Morristown?

A Yes, sir.

Q You refused to go on longer under the
agreement with your mother and brother, did
you not?

Objected to as wholly unimportant in this
* case.
Mr. Lum. | think I may be able to cross

examine somewhat as to this witness’s
knowledge.
Master. | will exclude that question.

me(%t?Hid you refuse to continue under that agree-

i A | did not.
Q You left in what month?
A First of April or May, | am not sure which.
H Was the agreement under which you were
proceeding completed when you left?-

and ,,TJle agreemé6nt -had been running a year
and was going oh thé second vyear.

-a j 8lIt end of the second year?
second ye~"SUme * WKS about the « | e of the

10
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Joseph L. Mullin, cross.

Q And then yon opened up an undertaker
establishment of your own in Morristown?

A Yes, sSir. m

Q How long did you have the Morristown-
establishment ?

A Two years.

Q And how did that end?

A | left there and caine back to Newark.

Q ,How many funerals did you have during
those two years?

A | should judge I had about—

Mr. Tansey. Objected to.
Master. | will admit the question.

A About™65 funerals.

Q The business at Morristown, was it successful
financially?

A No, sir, not altogther successful.

Q Quite unsuccessful, wasnt it?

A Yes,-sir.

Q Did you ever figure the profit on the average
funeral qt Morristown?

A Yes, sir.

Q@ How much was it?

A The average funeral at Morristown would
be about the same as here?

Q About how much was that?

A About 3$80.

Q You are quite sure of your figures of $80
a funeral?

-A  Yes, sir. ' T

Q Which ife apt to Be more accurate, that figure,
or the figure you gave Constam?

A . Mr. Constam’s figures are accurate.

Q Do you realize that there is a difference
of approximately $20,000 between the figures that
you gave Constam and thé figure of $80 a funeral?

Objected to.
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Joseph L. Multiti, cross.

Q Your figures of $30 a funeral, on 1744
funerals, makes $139,520 profit; according to Con-
stants figures, which it is reported that you gave
to him, the profits amount to $119,310, some
$20,000 less; which guess do you think is the
more accurate f

Objected to. 10

Master. | understand the 1744 funerals are
the aggregation of funerals as shown in the
Constam report!

Mr. Lum. Yes, Sir.

_ Master. If they are, Mr. Lum’s question7
IS entirely proper.

Mr. Lum. The aggregate receipts going to
make up the total sum of receipts used in
the DuBois report made up the sum of $277,000 2a
prices charged.

Master. Mr. Tansey’ objection is based on
the use of the figures of 1744 funerals ; where
did you get that number?

Mr. Lum. That number was taken from the
testimony of Mr. Mullin and Mr. DuBois as
to Exhibit B of the DuBois report, in which
he showed that from August 1, 1900, to August
1, 1911, which is the time exactly on which 30;
the Constam receipts are based, of 1744

unerals, which is the number of funerals
shown on the books.

Q At any rate, your business in Morristown

w»s unsuccessfult
A Yes.

for* fulern™'+i that the avefa8e price charged
for ys s nibeiiRyPeS the Salne as you figured
A About the same.
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Joseph L. Mullin, cross.

Q Then yon opened np, did yop, an undertaking
establishment on South Orange avenue?

A Yes, sir.
vQ How long did you run that?

A | only kept it open two months.

Q Was it successful or unsuccessful financially!

A It couldn’t he successful in two months time.

Q Then you closed that place?

A Yes, sir.

Q That was when?

A About 1900.

Q And then were you employed by Mr. William
F. Mullin?

A Yes.

Q In charge of the stable?

A Yes, sir.

Q Yqu were provided with a house and given
a wage of $20 a week, were you?

A Yes, Sir.

Q You worked for your brother at that rate
for how many years?

A For about nine years.

Q And then the wages were increased by $1000
a year?

A Yes, sir.

Q The change canje in 1906, did it not, of a
$1000 a year more?

A It may have been that; that would only
make a difference of a year.

Q What were your duties at the stable?

A Manager.

Q And it was a pretty extensive establishment,
good sized stable?

A Yes, sir.

Q AM that took quite considerable of your
time?

A Yes, sir. , u



Joseph L. Mullin, cross.

Q And your only connection during that time
with the Mullin undertaking business was when
Will was away or for some special reason you
were called to the place?

A When he was away and when he was working
away or had more than one funeral I went down
town and took care of the funeral for him.

Q WTien you say you took care of funerals,
just what did you do?

A | embalmed bodies, made arrangements for
the funerals and ran the funerals. >

Q How many in the course of a ¢year did you
take care, of to that extent? u q

A Probably twpnty-fivQ, apyhpw?, m ffy ]

Q Then you took care on an average, you jthink,
of about one out of every six or seven, do ypuy
of the funerals, adults and children?

A | say about twenty to twetity:five. | dontt
say | took card of them completely; I say | had
some connection with the funerals, and some of
them, took care of them all the way through. ty

Q You had some connection with a great many
of the funerals because you were in charge of
the carriages most of them, were you not?

A At all the big funerals, yes. " (SSIrHEX

Q And at most of the big funerals that was
the sum total: of your connection with it?

A No, sir. r

Q Ho you think that you took care of a funeral

I s entirety on an average of five cases a year?

A Yes,: sir. -y y yx\-:

Q Will you name to us any .five, funerals you
entirety? * °f the year ~ and 1910, in

0 t canno™ caU them by name,
to name five. | ain only asking you
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Joseph J. Mullin, direct.

A | cannot call them by name; | could recall
more thajn five during a month where Mr. Mullin
was away.

Q Mr. Mullin, did you ever fix a price on a
mahogany casket for your brother Will?

A No, sir.

Q Not one?

A No.

Q While you were managing the livery business
| dont presume that you kept track of the prices
of mahogany caskets, did you?

A Yes, | did.

Q Did you study the catalogues at nights?

A No, not at night, didn’t have to.

Q Did you study the catalogue during the day
time?

A | very often looked over it.

Q Have catalogues up at the livery place?

A | was familiar with the prices.

Q Had catalogues up at the livery place?

A No, but had access to the catalogue in
Lafayette street.

Q You had access to everything entirely at
Lafayette street, didn’t you?

A Yes.

Q All books and bills were always open for
you, weren't they?

A Yes, sir.

JOSEPH J. MULLIN, sworn for defendants.

Direct examination by Mr. Tansey.

Mr. Mullin, where do you live?

105 Washington street, Newark, N. L
What is your business ?

Undertaker.

>0 >0
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Joseph J. Mullin, direct.

Q How long have you been in business as an
undertaker ?

A For myself twenty-two years.

Q And what was your other experience outside
of your own business?

A | worked in the undertaker business before
that for twenty-four yeiars.

Q And have you bought funeral supplies like
caskets, boxes, etc?

A Yes, sir.

Q And you have estimated on the cost of
funerals?

A Yes, Sir.

Q And for a number of years you have been
at that?

A For forty-four or forty-five years.

Q Were you called upon in this matter to make
an estimate of the prices charged in the business
of the Estate of Peter M. Mullin?

A Yes, sir.

Q Did you make such an estimate?

A In conjunction with my nephew, Joseph L.
Mullin.

Q | show you book, Exhibit D-42, also a book

Exhibit D43, and ask you if you have seen those
books before?

A Yes, sir, | have.

Q Those books contained accounts of caskets,
boxes, etc., in the business of the Estate of Peter
M Mullin?

A Yes, sir.

Q And what have you done with those state-
ments before this time?

tu ~ Wen™ over several items in conjunction
W my nephew, Joseph L. Mullin, and we agreed
°h the several prices.
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Joseph J. Mullin, re-direct.

Master. iWhat period does this relate to
Mr. Mullin'?

Witness. | cant give you the exact date
euntil 1 look at the book. 1 don’t know the
period really; I cant say.

Mr. Tansey. Does your Honor want the
witness’s information on this?

Master. If the witness is going to testify
on charges that he has reviewed, | should,
like to know what period it relates, to. -It
plight have been before .1901 ; he says it relates
to the Estate of Peter M. Mullin.

Mr. Tansey. It was beginning August, 1900
—these books begin August, 1900, and August,

A 1911,

Q You say you and your nephew, Joseph L.
Mullin, estimated the costs?
A Yes, sir. , ...

Re-direct examination by Mr; Tansey.

Q By the way, Mr. Mullin, I dont think | asked
you about this: Taking the statement of DuBois,
page 111, the estilnated yearly business expense,
Exhibit D, we have an item of estimated expense,
drinks, cigars, dinners, fees, etc., $30 a week,.
total $156.00 a year. What do you say as to
the reasonableness of such a charge as that!

A 1 consider it wrong

Master. Why do you mean wrong; wrong
to charge it or the estimate is too high! -

Witness. | dont know how to answer that.

Master. . Just tell us what you think about it.
court. -

M"AWitness:;. In- my experience | never had _
such an expense, drinks or cigars in connection
with funerals.
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Joseph J. Mullin, re-direct.

Master. That answers it; from the best of
his experience.

Witness. Yes, of forty years of business.

Q As to the wagon and horses, 150 funerals
at $4.00; that’s for extra attendance at funerals;
what have you to say about that charge?

A | consider that wrong too; that | have never
paid—for the use of horse and wagon for funeral
work to a liveryman.

Q How is that obtained?

A The horse and wagon?

Q' Yes.

A From the liverynian with which you deal.

Q Dont you have to pay for it?

A | never paid for it.

Q Why not, Mr. Mullin?

A The trade we give to the livery—horses and
coaches—is considered sufficient to offset that.

Master. Then it is your experience it is
not customary for the liveryman to charge
the undertaker for the use of a horse and
wagon for the errands of the ease?

Witness. Yes, sir. * \m

Q Do you know whether Mr. Mullin paid wages
to two men at $17.00 a week each? " m
A No, sir,I*do hot Knowf! * [ ]

Q Now as to the expense of transportation®
meais and answering calls, one dollar per day—

llliam F. Mullin—Can- you say as to the reason-
a eness of that charge as a day’s expense?

A | consider it very high.

Q For what reason, Mr. Mullin? -

A From my own experience; | never had such
expense for each funeral—two dollars a funeral.

V In estimating 150 funerals a year and over?
N Yes, SIr.

10
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Joseph J. Mullin, re-cross.

- (E Are- those generally charged against the
business or are they charged against the funeral—
transportation, meals, answering callsi

A | cant understand just what those items
mean; | don’t use them in my business.

Q Are you supposed to pay for the meals

JO of the men or man who is running the business?

" A No, sir.

Q Do you pay him wages?

A Generally paid wages.

Q And he gets his own meals, is that it?

Master. That isn’t important, Mr. Tansey,
.and jloes. not .relate to such meals as that.
It undoubtedly relates to extra meals while
out in the service.

Mr. Tansey. |. am asking him »whether
.rthis is— : 1.4

Master. He says he doesnt know. ,:

Re-cross -examination by Mr. Lum.

Q Mr. Mullin, you Have one man in connection
‘ivith your business?

A Yes, sir, one man.

Q And you. pay him about $17.00 per week?
H :A .No, .air. S

Q How much do you pay him?

A | pay my assistant mow $16.00; raised from
$14:00;.........

Q You make a charge on your bills and in
connection with your business—your funerals—for
certain, extras as has been done by Mr. William
F. Mullin?

Master. Mr. Lum | dont think that is fair.

You’can ask him in a général way, but |
think—I f.eel he is entitled to some privacy

4.0 and some protection as to his own details
of his business. That wont help us on this.
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Grace Coburn, direct.

Mr. Lum. Not unless the expense he figures
as profits on funerhls is to be considered.
He says this: He says in giving his testi-
mony he bases his figures on his own business
as well as. on the hooks of Mr. William Mullin.

Master. That only relates to his general
qualification to testify as a practical expert,

if & was all right to ask him the quality of
his business, but | .think the, details of his
business, what he charges and what he pays
his own help are;matters of his own concern
and ought not to be made a record in this

. proceeding.

f Mr. Imm, But if he charges in his bills
for items such as carting services etp., he
f * might very- easily get a larger profit than
Mr. William F- Mullin, -who doesnt make
any charge for this service.

Master. It isnt a question as to how ipuch
t ,.profits he made, ip fthis business p ”ear. |
should have ruled the question outjmd. any
objection beemmade -to it. \
Q Mr. Mullin, do you still own your own
wagons? ; . (ANUTU
A Yes, sir. -f-
Q And you pay.for all your out-of-town teams?

A, Some of it; it depends on distance.
That’s all;

GRACE COBURN, sworn on behalf of defendants.
direct examination by Mr. Tansey.

F.AMdlin»C°blIrn, 110U 8re a sister of Mr' William
N Yes, sir.

20
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Grace Coburn, direct.

Q And for a number of years you have had
the children, your younger brothers and sisters
to board with you? —

A Yes, sir.

Q Do you know what board was charged for
each!

Mr. Lum. This has already been testified

to before Vice Chancellor Stevens, and testified
t. to on just this line of question.

Mr. Tansey. | don’t think so.

Master. Have | got to read all the testi-
mony taken before Vice Chancellor Stevens?

Mr. Lum. | presume not; it is very little.

Witness. | got $15.00 a month up to the
time this case started, then the court esti-
mated $5.00 a week for each child; before
that 1 got $15.00 a month for each child.

Q And when was it you were getting $3.00 a
#eek?

A Before the court started this case—$15.00
a month, $3.75 a week.

Q Do you know how many years that con-
tinued?

A Well this has been going on only three years
and continued up to that time and the court
ordered $5.00 a week. A

Q@ When did your mother die?

Master. That is all in the evidence.
Witness. Thirteen years this July.

Q And when did you have the children to
board with you?

A Next May after my mother died.

Q How long did they continue?

A Well up to last month.

Master> How many children did she have?
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Grace Coburn, direct.

Q How many children were there with yon?

A Four,all the time ,and sometimes‘five.

Q Who were they? '

A Bella, Anna, Marie and Peter, and soifte-
times James.

Q Were you paid for board for James?

A No, sir. 10

Q You were paid board for Bella?

A Yes, up until she got old enough to .pay
her own.

Q How were the payments made to you, by
Mr. William F. Mullin for their support?

A Sometimes Peter’s board was paid six
months in advance, but the rest were paid by
the month.

Q By cash or how?

A Check. 2®

Do you recall any payments in cash for,
their board ?

A Never. ’ S I

Q As to their clothing, how was that pald fpr?

A By check.

Q And was that paid to .you?

A No, sir, everything was sent C. O. D. to
the office.

Q And from there—

A He would send the check to the place where 30
they came from.
Q Do you know as to how they received money
for vacations or things of that kind?
A Well, if they got too much clothes they got
no vacation.
Q Well I am asking now how is the money
tor vacation given when they get any?
A Not more than $50 |n a check. ’
Q Not in cash?
A No, sir. 40’
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Grace Coburn, direct.

Q What do you mean by too much clothes?

A If he thought they got more than they ought
to have, they would have to give up their vacation
money.

Q Do you know, Mrs. Coburn, how much by
the year the clothing of these children cost?

A Well no, I dont know just how much.

Q Well have you any means of estimating?

A | know they got very little clothing, but I
dont know how much they were. His charges
are on the book; maybe | could tell you that
way.

Q Do you know how many dresses each of
the girls got a year?

A  Well they would get about four.

Q And what would be the average cost of
those dresses?

A Summer dresses would only cost from $3.00
to $4.00, and of course winter dresses are more
expensive, they would come generally in suits,
$12.00 or $14.00 a suit.

Q What would be the average now between
the cheap dresses and the more expensive suits
that they would spend by the year?

A | never counted just how much was spent
by the year.

Q You say there are four dresses each one
would get by thé year and they would run from
$3.00 for summer dresses to $12.00 for winter
suits.  Will you give us the average, about what
they would cost by the year?

A Well it didn't cost over $100 a year to
dress them.

Master. Each one?
Witness. No, that’s between the three
youngest. The other one has been working a
i- couple of years and old enough to take care
of herself a couple Cf years before that.
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Grace Coburn, direct.

Does that include shoes, Mrs. Coburn!

Yes.

And underwear!

No, underwear would be separate.

How much would that figure up in the year!
About twenty-five dollars.

Now as tohats! jk
Well that wouldnt cost more than $25.00
either for the whole year for the three ~girls. ,

Q So that you figure that $100 for dress and
shoes, you said!

>O>OP>O>O

A Yes,sir.
Q  Andtwenty-five dollars for underclothing!
A Yes, Ssir. r

Q And $25.00 for hats, a matter of $50.00 for
the three girls for the year!

A Yes,sir. «0'

Q Now as to Peter, what would his.expenses be!

A Well Peter would get about two suits a
year.

Q How much would that average!

A Of course he was smaller in the beginnings—
average about $9.00.

Q And what would be his shoes!

A Oh that would be around $15.00.

Q How many pairs of shoes would he get!

A He would have to have about five pairs 30
a year.

Q That would average how much a pair!

A $250 to $3.00.

Q Now as to hats!

Mr. hum. We have had the hats.
Mr. Tansey. Not for Peter.

Witness. His hats wouldnt cost over $4
or $5.00

Q Altogether during the year!
A Sure. 40
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Grace Coburn, direct.

Q That’s $18.00 to $20.00 for suits, $15.00 for
shoes, $5.00 for hats and—

A Yes, sir.

Q —and .what for underwear!

A Well the underwear, up until he was seven-
teen years old would cost about $6.00 or $7.00 a
year, and after that | didn’t know what it cost
because he didnt get it new.

Q He didn’t get it new!

A No, he had to wear Willie’s.

Q Bow long did that continue!
A Ever since he has been seventeen until he
got old enough to work for himself.

Q What about his shirts!
A About $5.00 during the year,

Q So that his total expense runs up to about
$60.00 a year; that is outside of his board!

A Yes, sir.

Q@ Now what was spent on the girls for school-:
ing, do you know!

A | dont know those bills.

Q Do you know what was spent on Peter for
schooling!

Two years at St. Benedicts.

What schooling did the girls get!

They were at St. Vincent’s Academy.
How long!

Seven or eight years. , _
It has been estimated here that each chil
cost about $500 a year. What have you to say
about that Mrs. Coburn!

A On my part of it they didnt; | dont now
what the schooling cost, but their schooling an
taking care of them didnt cost that much.

Q You had a full, fair knowledge of what they
wore etc!

A Oh yes, for | bought it.

O>O >0 >
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Grace Coburn, direct. J

Q Now in case yon were asked to dress "them
yourself at the price which, you have stipulated,
could you have dressed them as good as they were
dressed during that time? -

A At the same price which you have named?

Master. That is exactly what she has testi-
fied to; dressed as they were cost so Ynuch
a year and she bought it. Of course that
means if she thinks they could be dressed
exactly that- way for exactly that price.

Mr. Tansey. | didnt understand her to
say that. N\
Witness, | had.to buy the things to sun the
, prices I, was allowed to, haye.,,., *;
Q Who told you about the motley you were
alloned to have? S5t > 2 v, \,
A Mr. Mullin, [N ‘
Q What did he tell’you would be allowed to
have? - v mll

A He would tell me just how much to pay for
each dress, and then | would pay pretty near that
or a little cheaper.

Q What did he tell you to pay?

A If he told me to pay $4.00 or $5.00 for any,
and | should go above that he would send it back.

Q Did I understand you to say that you bought
Peter’s clothing for him too?

A Up until he was fifteen.

Q Then you know from that the prices that
were paid? . A .

A #Yes, sir.
% And after he was fifteen, who bought his
clothes?

A Himself.
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Grace Coburn, cross.

Cross examination by Mr. Lum.

Q In the year 1902, how much would you
estimate was spent for the three children?

A That’s the year my mother died, isnt it?

Q No that’s two years later.

A Well I dont know just how much that year,
but it was always about the same.

Q About how much in your judgment did it
amount to in a year?

Mr. Tansey. Did you say the year?

Mr. Lum. Expended for the support of the
children in the year 1902

Mr. Tansey. Including schooling!

Mr. Lum. 1 cannot make it more clear. |
said the amount expended for the children in
the year 1902.

Witness. | dont know what they charged
at the school while they were there, but they
were only home during Christmas time and
(Wing the summer.

Q Did the board continue fifteen dollars a week
for the girls!

A Up to the time of this case.

Q Are you sure of that?

A Not while in school, only the time they were
home.

Q Do you recall being asked before Vice Chan-
cellor Stevens what had been contributed by Wil-
liam F. Mullin for the children, and you answered
$15.00 for Peter and $5.00 for the girls, and then
he raised it to $20.00 when this case started?

Master, When you say $20.00 you mean
$5.00—

Mr. Lum. | call your attention to the tact
to the time this testimony was given no or er
had been made by the Court for the paytne
of ariv amount.
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Grace Coburn, cross.

Mr. Tansey. No that’s not true, an order
had been made at that time; it had been run-
ning from the preceding fall.

Mr. Lum. This testimony was taken June
12th.

Mr. Tansey. And the order was made Octo-
her or November 1912.

Mr. Lum. That can be subject to verifica-
tion; |1 don't recall it.

Q You dont know the amount that Peter

charged at Marshall & Ball and other stores, do
you?

A | knew when he got any clothes; we had to
telephone and ask permission to get them.

Q Did you go with him?

A No not after he was seventeen; up to when
he was sixteen.

Q How old is he now?
A Twenty-one last month.
QO YBU') say the clothing was sent to the office

A Yes, sir.

Q Were you present always when clothing
came?

A | dont live up there.

Q How do you know whether Mr. Mullin paid
y check or cash was something sent?

A | know everything was paid by check.
Q How do you know?

j. never paid cash; I lived loiig enough with

Q When did you cease to live with him?
A About twelve years now.
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Marie Mullin, direct.

Q And your statement that everything was paid
by check was made on your understanding as to
his course at the time you lived with him?

A Yes, sir.

Master. Are you the oldest daughter?
Witness. Yes sir.

MARIE M. MULLIN, one of the defendants, sworn.
Direct examination by Mr. Tansey.

Q Miss Mullin, you are a sister of Mr. William
F. Mullin?

A Yes, sir.

Q AnNd one of the defendants in this suit?

A Yes, sir.

Q Your brother William paid your board for
some time at your sister’s?

A Yes, sir. .

Q When did you cease living with your sister?

A Not quite two months ago when we lived
down town.

Q That is Mrs. Coburn?

-A  Yes, sir.

Q AnNd during that time did Mr. Mullin also
pay for your clothing and schooling!

A You mean during the full term?

Q | mean during the time from the death of
your mother up to the beginning of this suit?

A Yes, sir.

Q And after a certain order was made by the
Court, he paid you $5.00 a week?

A Yes, sir.

Q Under that order?

A Yes, sir.

Q@ Now during that time, Miss Mullin, do you
reinember how much it cost you to get clothing ur

ing the year?
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Marie Miillin, direct.

A Of course it was different in different years.
When | was younger it was less than when | was
older. About 1907 | began to buy more clothes and
I paid more for them then when | was younger.

Q From 1906 on, do you know how much it cost
you during the year to buy clothing?

A Well that would be different in different'l *10
years. If | got an expensive suit one year | would
wear it two years.

Q Do you remember how many suits you got
during the year?

A Generally got a winter suit.

Q What would be the cost of that?

A It would average about—well as | said be-
fore, that would be different in different years. Do
you want me to take just one year?

The fair average price?

Probably twenty-five dollars.

And would youfget another suit besides?

I would possibly get a school dress.

Well, what would that cost you?

Probably from $10.00 to $15.00.

What would be the other dresses that you
would get for the year?

A | would get a spring dress of some kind
costing about generally—about $15.00. R

Q And what other dress ?

A Then summer dresses would average about
$9.00 or $10.00.

Q Each?

A Oh, no, all together, except in cases where
made, and then the dressmaker’s bill would come in.

Q Now you have a winter dress and school
dress, spring dress and some summer dresses?

A Yes, sir.

Q Did you get any dress for the fall?

A | generally have the spring dress for that.

20
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Marie Mullin, direct.

Q So that you limited your dresses to the
amount that you are now telling?
A As far as | remember, yes, sir.

Q Now your hats?

A | got a winter hat.

Q How much would that cost?

a That | could not say because the bills were
generally sent straight to the office from the mil-
liners.

Q Did you price-the hats at all?

A 1 didn’t until about two years ago, because |
knew that the milliner had been making hats since
we were children and knew just about what to
furnish.

Q And the hats that you priced two years ago,
how did they compare in prices and quality with the
other hats?

A Higher.

Q How much higher?

A Probably double.

Q What were the hats then when you priced
them?

A That hat | believe was $10.00.

Q Then you think that the hats formerly pur-
chased for you would run about $5.00?

A 1 believe so.

Q How many hats of that kind would you get
during the year?

A | got a winter hat and | would get a spring
hat for the summer.

Q Would that be as expensive as the winter hat?

A | should judge so; and then a very cheap
school hat for the winter, and probably an every
day hat for the summer; that would be four hats.

Q Two hats now you figure would be $.00 a
piece, and one hat for the summer would be how
mu'clk?

A You mean every day.
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Marie Mullin, direct.

Q Yes.

A That might be—that one might be $3.50.

Q What would be this cheap school hat that you
speak about cost?

A $1.50, something like that, probably $2.00.

Q Then your total hat expense would run to
about $15.50 in a year?

A About that.

Q Now as to your shoes?

Master. We dont care for details. Have
you any idea what it cost you for shoes during
the past ten years?

Witness. | will have to stop and think a
minute.

Master. Yes, take your time and think.

Witness.  (Figuring). 1 should judge in ten
years about $150.00; that averaging about
$16.00 a year, possibly more than that, but I
should think that would be a good average.

Master. Now you have to have in addition
to outer garments—coats, hats, shoes and
dresses you had to have outside wraps and
underclothing. Are you able to tell us about
what you think your supplies of clothing of all
sorts cost a year?

Witness. Well the years | get a suit | gen-
erally dont get a dress—

Master. Yes, | understand, but every other
yteﬁr ,)it would be more expensive than the
other”

THiwess. Suppose | add on two this year—
ese additional things—is that all right?

Master. Yes.

10.
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Marie Mullin, direct.

Witness. | should say about $22.00 prob-
ably, counting gloves and the other extras.
That’s counting probably, as | say, for the last
year or two.

Master. In addition to what you said?

Witness. That’s the last year or two; about
10 that, | didn’t get these extra things when I was
younger.

Master. Let us find out how long you were
likely called a child. How old are you?

Witness. Twenty-four.

Master. Then from the time of your
mother’s death in 1900 you were over eleven
years old?

20 Witness. Yes, sir.

Q Now as to cash payments Miss Mullin, do
you know whether payments were made for you in
cash by Mr. Mullin?

A | dont know for sure, I know he paid me in
cash $5.00 a month when | was going to school-
high school—for lunch, car fare and spending
money.

Q Not by check?

A No, sir.

Q And do you know as to any other payments
he made to you?

A In cash?

Q Yes.

A Possibly three or four times a year |
get money for theatre tickets or some little o
thing of that kind.

Q How much would that amount to?

A Ten dollars at the most.

Q During the year?

40 A Yes, sir.
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Marie Mullin, direct.

Q Now about vacation money?

A Check.

Q -—- was that ever paid to you in cash?

A | never remember having received it in cash.

Q When do you remember receiving vacation
money?

A Well every year he advanced vacation money
until the year my sister Bella was married.

Q When was that?

A | believe 1909.

Master. What do you mean by vacation
money?

Witness. Generally he would give us money
to use for daily trips or to go away for about
two weeks.

Master. In the summer?

Witness. Yes, sir.

Q In 1909 did you get a vacation?

A Why that was the year my sister was mar-
ried and | wanted a dress, and he said | couldnt
have that and spending money. He would give me
money and | could use it for what | wanted, and |
got a dress.

Q How much money did you get by the year for
vacation?

A Twenty-five dollars that year.

Q Is that the average you got each year?

A About that, and occasionally towards the end
of the summer we would get $25.00 or $30.00 more
for all of us.

Q Do you know as to the amount expended
among the other children?

For what?

Your other sisters for yearly expense?

I think the average may have been lower.
For the others?

Yes, sir.

>0 >0 >
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Marie Mullin, cross.

Q

Since 1909 has the charge been for a less

number of children?

A

Q
A

Yes, sir.
How many from that time?
Why | believe just Marie and me; one boy

went to work and Will didnt buy his clothes.

Q
A

When was that ?
That’s since he has been—if | remember

right, about eighteen or so.

Q
A

Q

How about his clothes then?
He had to buy them himself.
Well do you know whether Mr. William Mul-

lin paid for them?

A

| am quite certain he didn.

Cross examination by Mr. Lum.

Q Let’s see, in the year 1905 and 1906 you went
to St. Vincent’s Academy?

A | believe I left in 1906 sometime.

Q And while there Will paid for your tuition
and board, etc.?

mA Yes, Sir.

Q You took music lessons?

A Yes, sir.

Q And they were $15.00 a quarter.

A | dont know.

Q You also had music there?

A 1 dont know what you mean by that.

Q You had use of the piano.

A That included the music lessons.

Q You think it did?

A 1 couldnt play the piano without using it.

Q You don’t know whether separate charges
were made by your brother for that too?

A | am not positive.

Q And for the sheet music, etc.; do you know

40 Whether separate charges were .made?

A

Certainly.



339
Marie Mullin, cross.

Q In the year 1906 how much do you estimate
were your dressmaker’s bills?

Master. Do you mean dressmaking or cloth-
ing bills?

Mr. Lum. Just dressmaking?

Witness. | had no item for that.

Mr. Tansey. If your Honor please, they
have the bills for that.

Master. This question is perfectly proper to
test the accuracy of this witness.

Witness. | dont remember.

Q How much would you estimate?

A | couldnt estimate, 1 don’t remember what |
got in that year. Some years | bought dresses al-
ready made and some years | had them made.

Q Assuming you had them made, what would
they come to in ~our judgment ?

A If | saw some of the bills I might tell.

Q You have been very accurate on coats, hats,
etc., dresses for all seasons; if you could do all that
for Mr. Tansey, you certainly could give me an
estimate—

A If | remember, what | would have made
would be about $8.00 or $9.00.

Q For you and Marie?

A Yes, sir.

Q Who usually made your dresses?
tirr'lbé Mrs. D. Lynch did the dressmaking at that

Q Do you recollect the items mentioned there—

resses, etc., quite some time ago—seven years ago;

oes that bill bring back to.your recollection—

A That isn’t for dressmaking; that’s for goods
and dressmaking.

Q Goods and dressmaking;?
A Yes, sir.
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Anna Mullin, direct.

Q AnNd this bill of December 20th is also for—

A - Goods and dressmaking also, yes, sir.

Q | show you this item for making a suit for
Marie—$8.00; findings $1.00. Is the finding just
for material?

A Little odds and ends.

Q Do you recall them?

A | dont recall it, but I suppose it was for
Marie.

Mr. Tansey. Do you offer those bills—

Mr. Lum. | do not.

Mr. Tansey. You might help us out by
showing them.

Master. There is no occasion to offer them.

ANNA MULLIN, one of the defendants, sworn.
Direct examination by Mr. Tansey.

Master. If this witness is to be examined
along the same lines as the other witness, it
is important to get her age to know whether
she can be classified as a child or a young
woman.

How old are you?

Witness. Twenty-six in 1912,

Master. Then you were fourteen years old
after your mother’s death?

Witness. Yes, Sir.

Q You are a sister of William F. Mullin?
A Yes, sir.

Q And one of the defendants in this suit?
A Yes, sir.

Q

And do you know what your expenditures for
clothing, etc., were during the first year after your

mother’s death?
A Why | couldnt very well tell you that, be-

cause my sister really took it upon herself to pay
for those articles of clothing.



341
Anna Mullin, direct.

Q Mrs. Coburn, you mean?
A Mrs. CobuTU.

Q Did she make the purchase for you?

A The bills were paid for by check, but she had
the things sent sometimes C. 0. D. and paid for by
check. She helped me buy the things, select the
articles of clothing; 1 wasnt able to do it myself,
| was a little too young.

Q She made the purchases for you?

A Very often.

Q Since you began to make the purchases for
yourself, can you tell the average amount of money
spent for you during the year for clothing?

A For five years | have been buying my own
things, and before | was of age | was compelled to
take some of my money that 1 was to have received

when | was of age in order to buy some of the
things | needed.

Q Since you have been of age you, of course,
have not been getting any money from Mr. Mullin?
A No, sir.

Q Now before that time you were compelled to
take money that was coming to you?

A Since | have been of age; before that time do
you mean?

Q Yes.

A For three or four months I was drawing dif-
erent amounts; | think it was nearly $200 in dif-

Amounts’ in small amounts of $25.00 and
"ﬂ_’l_’LCDat a time; |1 dont just remember.

And charged agamst your interest in the
corpus of the estate?

Master. That’s not material; what we are
rying to find out here is what it cost to main-
ain er during the years her brother
tnbuted for her support.

10
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Anna Mullin, direct.

Q Referring to the time you began to buy your
own clothes, between that and the time you reached
twenty-one years of age, do you remember how
much it cost you during the year for clothing!

A Maybe about one hundred dollars.

Q Does that include shoes and things!

A Shoes, hats and dresses, because | was very
economical; I always wore the one suit two years.

Q Did you make any of your own clothes!

A | didnt make them at that time; | used to fix
them over, kind of repair them and help to preserve
them as it were.

Q That is your estimate!

Master. That’s what she said, one hundred
dollars a year she thinks would represent the
outlay for clothing for her.

Q Now Miss Mullin, you went also to St. Vin-
cent’s Academy!

A Yes, sir.

Q How long were you to school there!

A From the time | was fourteen, after my
mother died, until 1906 | graduated from there.

Master. That would be from fourteen to
twenty!

Witness. | left school; | had to leave school
in October. | was very ill at the time and |
was away from the school one year.

Master. And there most of the time, with
the exception of one year from 1900 to 1906!

Witness. Most of the time.

Q Do you know, Miss Mullin, anything about
what your tuition cost there at that time!

A  Well | cannot say accurately, but the bills
will tell; 1 believe you have some of the hills.
| believe the tuition was $15.00 a quarter, | am
not sure about the board.



Anna Mullin, direct.

Q What spending money did you get from
Mr. Mullin, if any?

A While | was at boarding school?

Q Yes.

A Well I couldnt state just how much | got
because sometimes | got $3.00, sometimes $2.00
and sometimes a dollar once in a while, but that
was put in the bill and paid by check.

Master. You mean the money was given
you by the school authorities and he paid
the school?

Witness. He paid that in with the tuition
bill.

Q Where did you get the money from the
school ?

A The sisters loaned us the money and then
that was charged on the hill.

Q How much would that average?

A Oh the year | graduated my brother allowed
me $5.00 a month for spending money—in 1906.

Q Was that also paid by the sisters?

A The sisters loaned me that money and put
it on the bill and he paid it by check in with
the other.

Q Were there any vacations?

A Yes, from June until September every year.

Q Did you have any money for going away, or
anything of that kind?

A Twenty-five dollars my brother would give
ns for vacation.

Q Was that $25.00 each for vacation, and what
spending money?
eacAﬁ That was between us; three of us, not $25.00

Q For the three?

A Yes, sir.

10

20

30

40



A

Anna Mullin, cross.

Q@ How much more was given?

A | dont remember any more; an odd dollar
once in a while.

Q What have yon to say about the estimate of
$500 a year for the expense of each child? That’s
the amount Mr. Mullin says it averaged. What
do you think of that estimate?

A Before, of course, | was able to take care
of myself—

Q He is making the estimate all the way
through; before you were of age; you don’t know,
| suppose, what the school was?

Master. She doesnt know what the school
Wwas.

Mr. Lum. And any figure you give us isn’
worth that. (Snapping finger.)

Master. If she remembered Mr. Mullin say
what he expended—

Witness. When we would want anything,
Mr. Mullin was so domineering we couldnt
get it. | am only telling the truth, just what
he would say and what we would have to
listen to when we would want anything.

Cross examination by Mr. Lum.

3Q Q You took music lessons at St. Vincent’s

40

Academy?
Yes, Sir.
Do you know what they cost a quarter?
I havent any idea.
Do you know whether elocution was extra?
| suppose it was.
Do you know how much?
| do not.
Do you know whether any charge was made
for the use of the piano?
A Yes, but I dont know how much.

OPrOP>O>OP
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Isabella Mulvihill, direct.

Q And charged for use of the library?

A | believe so, | dont remember.

Q AIl your school books, geography, physics
and latin?

A Yes, the books were an extra charge |
believe.

Q AnNd the cash advanced at school there was
$5.00 a month?

A During the year 1906.

Q How about the year 1905?

A 1905? Part of 1905 and the remainder of
the year until I graduated.

Q And if you had to break the study hall
window?

A That was $5.00.

Q And all these little incidentals which hap-
pened in childhood’s happy days were all paid
for by your brother, I presume.

A Yes, sir.

That’s all.

ISABELLA MULVIHILL, one of the defendants,
sworn.

Direct examination by Mr. Tansey.

Q Mrs. Mulvihill, you are a sister of William
P. Muffin, are you?
A Yes, sir.

? And you are one of the defendants in this
suit?

A Yes, sir.

Q You are older than Marie?

A Yes, sir.

Q Do you remember when your mother died?
A Yes, sir.

Q And from that time did you live with your

sister, Mrs. Coburn?
A | did, yes sir.
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Isabella Mulvihill, direct.

Q Up to what time?

A | lived with her until 1910, but my brother
paid my board until 1 became twenty-one in 1905,
| believe it is; I am not just sure.

Up to 1905 did he also furnish your clothing?
Yes, Sir.

After that time did he do so?

No, sir.

Did he pay your board after that time?
No, sir, not after I came of age.

Do you know, Mrs. Mulvihill, how much was
spent for your clothing in a year?

A | dont know exactly how much; I usually
got a dress in the winter that cost about—well
not more than $15.00; and a dress in the spring
that cost around the same, if not less, and two
hats a year. Of course our every day hat we
generally fixed over from the year previous; and
underclothing—very cheap underclothing it had to
be—and a few dresses in the summer not amount-
ing to more than $3.00 a piece.

Q Well now then, what did you have for wraps?

A —but | generally bought a suit in the spring
—some years | bought the goods.

Q AnNd shoes?

A Shoes.

Q Do you know what it cost during the year
to supply you with clothing, shoes and all acces-
sories?

A | don't exactly.

Q Well I am talking about your knowledge of
what you had.

A Well some years it was—it would only cost
$60.00 and other years it might cost more. Ike
year | graduated | had to get extra things.

QPO >O>O
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Isabella Mulvihill, direct.

Q But when you got extra things, how much
would it cost you a year for your clothing?

A Well | don’t exactly remember; there were
a few items at school we paid for extra at gradua-
tion time.

Q You mean items of clothing?

A Other items that come up at those times.

Q | am talking now about your clothing?

A Only that the dress would cost a little more;
maybe $5.00 more.

Q What was the outside average expenditure
for clothing and wearing apparel generally?

A Sixty dollars a vyear.

Q Do you know what your schooling charges
were?

A | dont know, the bills would show that.

Master. How long were you at boarding
school ?

Witness. Four years.

Master.; From what time to what time?

Witness. From 1901 to 1904.

Master. You went just after your mother
died?

Witness.  Yes, sir.

Master. Did you graduate?

Witness. Yes, sir.

Master. At St. Vincent’s?

Witness. Yes, sir.

Master. The same school your sisters at-
tended?

Witness. Yes, sir.

Master. After you became of age, which I
understand you was in 1906—

Witness. —1905 | believe it was—1906.

Master. —who supported you after that?

Witness. Myself.

Master. Did you work?
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Isabella Mulvihill, cross.

- Witness. Yes part of the time | was at
home and then | went to training in the
hospital.

Master. Did you get paid for that while
in the hospital, or was that expense to you?

Witness. We got a very small allowance.

Master. But you received nothing from
William F. Mullin after 19067

Witness. Nothing.

Master. You had some property of your
own when you became of age?

Witness. Yes, sir.

Master. Did you complete your course at
training school?

Witness. No, Ssir.

20 Master. When were you married?

Witness. In 1910.

Master. How long did you continue with
Mrs. Coburn?

Witness. Until 1910.

Master. Until your marriage?

Witness. Yes, sir.

Cross examination by Mr. Lum.

30  Q When was your birthday?

A March 13th, 1906.

Q You were twenty-one in March 1906?

A Yes, Ssir.

Q You don’t remember about notifying your
brother Will promptly the time you arrived at
age, do you?

Mr. Tansey. | object.
Master. | will exclude the question.

40 Q When did you have the trouble with your
ear?
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Isabella Mulvihill, re-direct.

A | had one operation immediately after my
mother’s death—a couple of months after—and
two others later on that | paid for myself.

Did you have any in 1906?

A Yes sir, the first one.
Q Did you pay for that yourself?
A | did not.

Q In 1906 you say was the first one?
A That was the first one.
Q
A
Q
A
h

O

And you went to the Eye and Ear Infirmary?
Yes, sir.
What was the operation for?
For mastoiditis; | was oper&tbd on October
by Dr. Eagleton.
~Q Do you know what the expense of this opera-
tion was?

A | dont know exactly, | believe he paid $15.00
a week and | had to go to the doctors for a
good while after.

Q And Will paid that?

A He paid that.

Re-direct by Mr. Tansey.

Q Did you at that time have money coming
to you from the Estate?
A Not at that time.

Master. Mr. Lum didnt you make a mis-
take about the date? She was of age then.

Mr. Lum. Mr. Mullin paid the bills and
started in to reimburse—

Mr. Tansey. No he didnt pay the bills in
1906, he paid the bill in 1903?

Master. Your mother died in 19007

Mr. Lum. And the first operation was in
1903?

Witness. Yes.

ot
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r M. Mullin, direct.

Master. And when yon said the operation
was the year after your mother died, which
would be 1901, you are mistaken. Should it
not be 1903?

Witness. It must have been in 1901; it
was a few months after her death.

Mr. Lum. That was the first big operation?

Witness. The first big operation.

Mr. Lum. And the bills of 1906 for Dir.
Eagleton were also paid by Will?

Witness. Also paid by myself.

Who paid them, you or Mr. Mullin?

Why | paid them in cash.

With your own money?

My own money.

Had you at that time received any install-
ts from the Estate of money coming to you?

Yes, sir.

Re-cross by Mr. Lum.

Q

can
A

Q

How many weeks were you in the hospital;
you tell me off-hand what year?

In 1901, | believe it was about three weeks.
And you went to the doctors about twice

a week for how long?

A

A year or more.

PETER M. MULLIN, one of the defendants,
sworn.

Direct examination by Mr. Tansey.

>O0P>O>O

Mr. Mullin, how old are you?
Twenty-one.

When was you twenty-one?

The 24th of April this year.

You are a brother of William P. Mullin?
Brother of William F. Mullin, yes sir.
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Peter M. Mullin, direct.

Q Orne of the defendants in this suit?

A Yes, sir.

Q You were a baby at the time of your mother’s
death?

A Yes, sir.

Q And since that you have lived at—

Master. What do you mean by a baby;
his mother died in 1900 and he is 21 now.

Witness. | was about eight years old at the
time of my mother’s death.

Q You lived with your sister, Mrs. Coburn, from
that time?

A Yes, sir.

Q Up to what time?

A Up until we went down neck about a month
ago.

Q Did you in that time do any work?

A Up until I went downtown; yes | have been
working since | left St. Benedict’s College, a little
over three years ago.

Q How long were you at St. Benedicts?

A Two years, about two years.

Q What work have you been doing since leaving
there?

A | have worked with the Telephone Company,
at the mason trade and at the leather business.

Q Did you make any money at this?

A | didnt make much money at the mason
work or at the Telephone Company; | made fair
money at the leather business?

Q What money did you make at the mason
work?

A Five dollars a week.
Master. When did you commence to board
yourself?

Witness. Since | started work three years
ago?
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Peter M. Mullin, direct.

Master. And you had nothing from your
brother?

Witness. Except paying my hoard.

Master. Has William F. Mullin paid your
hoard during the last three years?

Witness. He paid until the case started.
Master. And when was that?
Witness. Four years ago | think.

Master. Although you were working you
didnt pay your own board during the last
three years?

Witness. No sir.

10

Q You have been getting from Mr. Mullin since

1911 $5.00 a week under a court order?
0 A Yes, sir.

Q You say he paid your board—who furnished
your clothes?

A While I was working?

Q Yes.

A Myself.

Q Did you pay the bills for your clothes
yourself?

A Yes, sir.

Q Do you know how much it cost you in a

og Yyear to buy your clothes?

‘A To buy my own clothes?

Q Yes.

A It cost me about two suits a year, a summer
and a winter suit cost me about $30.00; | never
paid more than $15.00 for a suit.

Q Is that now since you have been working
you mean?

A Since | have left school.

Q Do you know about your clothing before

40 that time? _ )
A Yes sir, you mean what | paid for suis
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Peter M. Mullin, direct.

Q Yes.

A Yes, Sir.

Q What did yon pay for them!

A Up nntil the last year or two before | left
school | used to pay around $14.00 or $15.00
for a suit at Marshall & Balls.

Q Do you remember how many suits you got,
and when!

A Never more than two suits a year, and
sometimes a suit would last me part of the
next year.

Q How about your hats!

A 17d buy two hats a year, maybe a cap.

Master. Make it general and let him say
how much about it costs for his clothing
a year.

Q Answer the question the Master has asked.
A Everything!

Master. Everything you wear, including
your shoes.

Witness. About $70.00 to $75.00 a year.

Master. Before you were of age; did it
cost as much as that when you were a boy
eleven or twelve and on up until you were
eighteen!

Witness. Well no, | shouldnt think it did,
| didn't buy my own clothes then.

Master. You only bought them since—

Witness. Since | got out of St. Benedict’s
College about three years ago. | worked for
fliy brother also since I got out of St. Bene-
dicts; that’s how | got to get out of there.

Q | omitted to ask you that; your brother
william F. Mullin!

A Yes, sir.
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Peter M. Mullin, direct.

Q What did you do?
| worked down there in the office.

A
Q In the undertaker business?
A Yes, sir.

Q

How long did you work there?

A Three or four months; until he had a man
down there.

Q Do you know anything about the business
from your experience in it? Do you know any-
thing about the business?

A Yes, | know something about the business.
I wouldnt say | know an awful lot; I know more
now than then.

Q Did you do any embalming?

A No, sir, | never did any, he did the em-
balming while 1 was down there.

Q Do you know beyond the expenses for your
clothing which you told the Master was the expense
during the year; do you know anything about
vacation money?

A Why vacation money; a couple of summers
there we went away for two weeks; that would
be about $25.00—eight dollars a week board, maybe

ten-
Was that for you personally?
Yes for myself.
And was any cash money given to you?
Oh, a dollar a week spending money.
During what time?

During my school time in St. Benedict s
College.

Q Was any given you since that time?

A No, sir.

>0 >0 >0
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Peter M. Mullin, cross.

Cross examinaiton by Mr. Lum.

Q You would simply go into Marshall & Balls
and order what you wanted and have it sent to
the house?

A According to what Mr. Mullin told me to
pay for the suit, or what the price would be for
the suit.

Q Do you recall in September 1906 getting
two suits of clothes at the same time?

A No | never got two suits at the same time.

Q Do you remember what time you went on a
vacation in 1906?

A No | dont remember, | generally went
away the latter part of July or the first part
of August.

Q Just glance over that (handing witness a
paper) and see if it would help your recollection.
Do &%u remember getting two suits of clothes
in 1906?

Mr. Tansey. | think this bill presented to
the witness ought to be offered for identifi-
cation.

Master. This is to refresh his memory.

Mr. Lum. | would be very glad to put them
in if he had them. | wish we could fill out
a year with bills of this kind.

Witness. | dont see any clothes.

Q “Suit Peter $12.50; suit $10.00” ?

A No, sir, | never got two suits.

Q Do %/ou remember the week following getting:
a hat at $2.00?

A | never got a hat for $2.00 in 1906.

Q Do you recall getting these collars for
seventy-five cents?

A Yes sir, two for twenty-five.
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Peter M. Mullin, cross.

Q Do you recall getting shoes for $1.25 at
that time!

I might have.

Q AnNd a cap at sixty cents?

A Maybe.

Q AnNd sneakers at that time?

A Perhaps.

Q Do you recall in December following—two
months later—getting shoes again at $2.95?

Master. Mr. Lum how is this material?
The only question is whether he got two
suits at one time; that’s all that is material.

Mr. Lum. | withdraw the question. That’s
all.

Mr. Tansey. Now if your honor please we
rest, except that we have Mr. James Mullin
to call.

Master. Recess will be taken until two
o’clock.

Mr. Tansey. If your Honor please, | want
to call your attention to a matter apparently
of misapprehension. At the hearing the 19th
of May, page 367, your Honor asked: *“Is
there any evidence which shows what M.
Mullin received or drew from the business for
his personal service during the period that
his mother lived, and was executor of Peter
Mullin’s Estate?”, and Mr. Lum replied
“There is evidence he received $15.00 a week
up to the time the agreement was made, and
after that he received three-sixths of the profits
during the period that Mr. Joseph Mullin
was with him, and that after that he received
the total income for the support of the mother
and children, up to the time of her death.
The error in that statement is as to the time
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Charles W. Jerolemon, direct.

he received $15.00 a week. He did receive
$15.00 a week during the time of the agree-
ment with Mr. Joseph Mullin and himself and
the executors of the estate; during that time
they received $15.00 a week as their salary,
and besides that received three-sixths and two-
sixths of the profit.

Master. In addition to each of them receiv-
ing $15.00 a week, William F. Mullin got
three-sixths of the profit and Joseph two-
sixths and the estate one-sixth, and that was
the period between what dates?

Mr. Tansey. Covered by the agreement of
partnership; up to the time of the expiration
of that agreement when William Mullin took
charge then.

Master. That was during the mother’s life-
time?
Mr. Tansey. Yes.

Master. This account only covers the period
during the mother’s death. | asked what his
services were worth for that time.

Mr. Tansey. They received that then. In
addition to the profits they received $15.00
a week each.

CHARLES W. JEROLEMON, sworn for com-
plainant.

Direct examination by Mr. Lum.

Q You are connected with the National Newark
Banking Company?

A Yes, sir.

Q And have been for how long?

A Thirty years.

Q Do you know William F. Mullin?

A Yes, Sir.
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Charles W. Jerolemon, cross.

Q Do you know whether there has been an
account in the National Newark Banking Company
for some years in the name of the Estate of
Peter F. Mullin'?

A Yes, sir.

Q Was there at that time an account in the
name of William F. Mullin individually?

A Not that I remember.

Q Do you know whether checks come to the
order of William F. Mullin?

A Frequently.

Q What was done with them?

A Credited to the Estate of Peter F. Mullin.

Q Were any checks drawn out signed William
F. Mullin, Executor or Administrator?

A The checks all had to be signed by him as
Executor of the Estate.

Q | dont suppose you can remember individual
items; or can you remember, can you recall checks
passing through your bank apparently not con-
nected with the undertaking business?

A Frequently. From time to time checks de-
posited lead me to think they had no connection
with the business; checks to his order indorsed by
him, and then indorsed for deposit to the credit of
the estate.

Q Do you have anything to do with loans at
the bank?

A No, sir.

Cross examination by Mr. Tansey.

Q You had no means of knowing whether they
were connected with the undertaking business or
not, except in Mr. Mullin’s individual name, ha
you?
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Charles W. Jerolemon, cross.

A You mean items deposited? | testified that
frequently items were being deposited payably to
Mr. Mullin as an individual, and by him indorsed
over to the credit of the estate.

Q And you had no means of knowing whether
a check to his order should be credited to the
undertaking business or to his own name?

A No sir; sometimes there would be checks
of a character | should think did not belong to
the undertaking business; simply the character of
the check.

Q And you only looked at the character of the
check?

A That’s the only way | could make any con-
clusion, of course.

Q And you of course were acting as paying
teller at the time? 8
A | have been acting as paying teller and

receiving teller both during the time this account
was opened.

Q You dont mean to say you receive all the
money received from Mr. Mullin?

A Oh no, we have had three receiving tellers
most of the time and two a part of the time;
since | have been back in the receiving cage we
have had three.

Q | suppose, Mr. Jeroleman, that your books
would show just the amount of deposits—the
amount of drafts against those deposits, since

ugust, 1900, up to the present time on that
account?

A Our ledgers would show it, yes sir.
Q AnNd such a statement could be furnished?

A Only as to the figures, we couldn’t give any
e ai s, because there is no records made of de-
P°si s as to what they are constituted.
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James Mullin, direct.

Q Yon dont know whether Mr. Mnllin had
accounts in other banks?
A No sir, | do not.

Re-direct examination by Mr. Lum.

Q Would that book which you speak of show
any details?

A No, sir.

Q Would it be of any advantage in finding out
the sources of the money?

A The pass book is simply a transcript of
the ledger only.

Q Can you recall a Byrne check?

A | have a faint recollection of a large check
drawn to William F. Mullin; 1 wouldnt be willing
to swear; | have an idea. A check so large that
it led me to wonder what Mr. Mullin was buying
or selling, or whatever he was doing with it. |
asked no questions about it.

Re-cross examination by Mr. Tansey.

Q Of course you don’t know where the check
came from, whether it was for a mortgage that
was paid off?

Master. Mr. Tansey, he says he dont
know; he simply says the size of the check
attracted his attention.

JAMES MULLIN, one of the defendants, sworn.

Direct examination by Mr. Tansey.

Q Mr. Mullin, you are a brother of William
F. Mullin?
Yes, sir.
Are you one of the defendants in this case.
Yes, sir.
What is your business?
Undertaker.

>O0>Oo>»
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James Mullin, direct.

Q And how long have you been an undertaker?

A | have been in business for myself about
five years the first of next November—this coming
year—this present year.

Q How long were you connected with the under-
taking business before that time?

A On and off throughout my life in a way.

Q How many years do you figure it?

A At different times about ten or twelve years;
in fact all my life on and off at different times.
Sometimes | would be there in my younger years
all the time, between that and the stable, and at
other times | worked for different firms.

Q By there you mean the business of William
F. Mullin?

Yes, sir.

Then you assisted in the business?

Yes, sir.

How long were you with him?

Well | was the last time two years—two
years previous to going in business his steady
assistant; previous to that time | was working
around as an assistant and helper around the
place in general as a boy—helped out.

Q As such assistant did you have experience
in embalming?

A What time was that?

Q Those last two years you were there?

A Yes sir, | did all the embalming.

Q Bid you have any experience in other lines
of the undertaking service?

A Yes, sir.

Q What, for instance?

A General assistant in knowing about the price
0 goods, although 1 never sold much goods for

. > "new the prices of goods, knew what was

>0 >O >
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James Mullin, direct.

Q Did yon know the class of goods he kept
for sale generally?

A Yes, sir.

Q And knowing the class of goods, conld you
tell the cost of them?

A Pretty near.

Q Did you know anything about percentages
of profit on caskets, for instance?

A | know pretty near what the percentage
of a general funeral is, yes sir. | know the
profit on general funerals.

Q Do you know what the profit is in percentage
on caskets, for instance?

A About.

Mr. Lum. One minute; whose profits, his,
Will’s or his uncles, or general profit.

Q Now Mr. Mullin, let me call your attention
to the DuBois report on page 11, in which there
is an item under Exhibit D of expenditures of
William F. Mullin for drinks, cigars, dinners, fees
etc., $30.00 a week—$1560 a year. What have you
to say as to the reasonableness of that charge in
the business?

A Well from my own experience, or from the
time he was there—

Master. In your observation of your busi-
ness, what could you say as to the reason-
ableness of that charge made by him?

Witness. Cut that in half, about $15.00 a
week | would say.

Q Do you find it necessary to make large

expenditures ? ) )
A Not as large as that, no sir. | find |

necessary to spend a few dollars once in a whi e,
but not all the time, not regularly.
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James Mullin, direct.

Q Referring to the matter of programs, dona-
tions, tickets etc. $500 a year, do you know whether
Mr. Mullin spent that much in his business?

A | figure he spent about—I couldnt exactly
figure, but 1 dont think he spent $500. He spent
a lot of money, but not $500 in a year.

Master. How much do you suppose he did
spend ?

Witness. About $300.

Master. Was that expenditure necessary,
or was it simply in his judgment necessary?

Witness. It was his judgment. He couldnt
prove it necessary; it was simply a question
of taking a chance; advertising is all well
and good but you dont know—

Q Are drinks, cigars, etc., advertising?

Master. It doesnt make any difference
what he thinks about that.
Q About this wagon and horse, 150 funerals
at $4.00 for special attendance.
A What do you mean by special attendance?

Master. Put it this way. By the DuBois
report, Mr. William F. Mullin has estimated
that he incurred an expense of $600 for
wagons and horses for 150 funerals; that’s
$.00 for each one. Do you know whether
he did incur such an expense, and whether
it was usual in his business to have an expense
and charge for a wagon and horse for his
funerals ?

Witness. Never, no sir.

Q Now telegrams, postage, etc., $200; it is esti-
mated about that much.

A What, is that a year?
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James Mullin, direct.

Q Yes.
A | figure about $150 on that—the business
he was doing at that time. | am talking from

my own experience.

Q Now as to the wages of two men $17.00
a week!

A He never had two men when | was there.

Master. What did he pay you while you
were there!

Witness." Fifteen dollars right along after
two months then | got $16.00.

Master. Was there anyone employed there
regularly while you were there!

Witness. No, sir.

At the present time how many men has he!
One.

Has that man been with him since you left!
| guess he has, yes sir.

Do you know whether he has anybody else!
At times he has an assistant like myself
from the stable. 1 generally used to have to do
all the little things around. Once in a while he
would get a man at the corner that didnt cost
him anything.

Q And the stable men, when they helped, were
they paid special!

A So much for days work or trip. If they
had a job or helped out, I forget. Generally they
got a dollar—generally about a dollar.

Q How often does that occur in the course
of a year! : i

A "He would possibly call or want him severa
times on account of having the morgue to go
and get the bodies from the river; that’s morgue
work.

>0 >0 >0
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James Mullin, cross.

Q Yon say several times?

A | say several times; maybe possibly every
week; | don’t just know about on an average—
maybe once, maybe three or four times a month.

Q Would it average $17.00 a week?

A No, sir.

Q How much does it cost for a man for that
extra work on a job, do you know?

A What do you mean, a man each job?

Q Yes.

A About a dollar.

Cross examined by Mr. Lum.

Q You have been in business for yourself five
years?

I will be five this first of November.

How many funerals did you have last year?
About 130.

Last year 1307

Yes, sir.

How many the year before?

100.

How many the year before that?

About 60.

You are quite sure about that number?

| am pretty near, yes sir.

And you have an assistant?

Yes, Sir.

And have had for how long?

Ever since | went in business.

Ho you recall that while you were still with

Will there was a fellow by the name of O’Rourke
there?

A Yes, sir.
Q He was on salary?

Q>0 >0 >0 >O >O >0 >Oo >
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William F. Mullin, direct.

Q Paid so much a week?

A Yes, sir.

Q And sometimes there were two and three
men a day down at the stable?
I don’t remember of there ever being three.
Do you remember two?
Possibly a man like a coachman.

Quite frequently?

Only once in a while.

While you were there, how many times on
an average a week was Joe called down to help out
with the rush of work?

A  While Will was away on business or out
of town, Joe would be down there to run the
funeral, and | would go out and do the work.

Q How often?

A Possibly that might have happened one time
or maybe twice every day for maybe a week
That’s only twice | remember in two years. |
cannot swear to more than twice, but not more
than twice, and other times he might have come
down once a month.

O PO >O P

WILLIAM F. MULLIN, complainant, recalled for
further examination by Mr. Lum.

Qe Will you tell us how many $500 or $600
funerals you have had in the last ten years, if
you have looked at it?

A In the last ten or 23 years?

Master. Confine yourself to the question;
the last ten years.

Witness. | have had one $600 funeral in
my lifetime. | have had three $500 caskets,
possibly four—I can only remember three
in all my business experience.
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William F. Mullin, direct.

Q In the bank book of September, 1904, there
is a deposit of $5450. Was that the proceeds of
the undertaker business'?

A No, sir.

Q Did you ever, in the course of the un-
dertaker business as you can recall, make de-
posits of $1,000 and upwards in a single day as
the proceeds of the undertaker business?

A It don’t amount to that much; the under-
takerq business deposits wouldn’t amount to that
much.

Master. Listen to what the question was.
Can you recall a single occasion when you
made a deposit of $1,000 as the proceeds of
the undertaking business?

Witness. No sir, | can't.

Q | show you an item here of January s,
1903; $3,242.92. Was that from the undertaking
business?

A No, sir.

Q You recall the testimony of the witness from
the bank as to the Byrne check; do you remember
that check?

A Yes, sir.

Q Was it or was it not the proceeds of the
undertaking business?

A No, sir.

Q | show you this list of checks which is made
up by Mr. Tansey and labeled with various letters

For undertaker, etc.” Have you gone over that
list, Exhibit D-60?

A Yes, sir.

Q You have gone over that?

A Yes, sir.

Q And you have noted the letters?

A Yes, sir.
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William F. Mullin, direct.

Q | dont want to take advantage of any time
on it. First, will yon tell us whether or not the
lettering is correct?

A Many charges against me are incorrect.

Q Will you refer to the first page, and call
our attention to any item hurriedly?

A Here’s a check here—August 15, 1900—
“Item cash for exchange checks; stable account
William F. Mullin, $20.00.” The check was re-
turned to the account. It was an exchange check.

Q Turn to the next item.

A Here’s one, August 17 to bearer—myself—
to make exchange for Phelan check; charged to
William F. Mullin for $50.00. That’s $50.00 |
loaned, and should be charged to the business.

Q That is under date of August 17, 1900?

A Yes, sir.

A Here’s William F. Mullin, September 18
1900—William F. Mullin, proprietor—that’s sup-
posed to be a check for the month of August,
stable account, $371.00. It should be charged to
the business. Here is another item, September
27, 1900: “ Cash advanced on Cullen’s check,
$50.00”. Should be charged to the business.

Q Why?

A Loaned to Cullen at the time of the funeral
and paid with the funeral bill and charged to
them in the funeral account.

Master. What is it charged to?

Mr. Lum. On these schedules it doesnt say
whether charged to one account or the other,
and how will it make any difference on the ques-
tion? Now September 16, to loan for H
charged to William F. Mullin. Can you say
to what account that should be charged?

Witness. Undertaker business, because |
loaned the people money and it was paid back
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William F. Mullin, direct.

to the business by the people when they paid
the bill. Here’s another one, November s,
1901; this is a large item; there are many
of them— charged to William Mullin, $150,
given to Father Cody. It should be charged
to the business.

Q Are there many such items?
A Many of them.

Q Are they all charged to William F. Mullin?
A Many charged to William F. Mullin; some
charged to the undertaker business.

Q All should be charged to the undertaking
business ?

A Yes.

Q Explain why?

A | advanced Father Cody money from time to
time. | gave the money in return for Masses,
which is credited against that account. There are
many of those through here.

Q Do you find on each of these pages several
items running from one to three dollars, which
in your judgment are charged wrong?

A At least a half dozen on each page. April
2, 1902; William Gallagher; 1 advanced him on
a note of $200; April 2, 1903, charged to William
F. Mullin, and should be charged to the under-
taking business for $86.00. That was for the pay-
ment of a funeral bill, and | gave him the
difference in cash on his note. It shows on the
credit of that funeral.

9. 16,1907; St. James Hospital donation,
lliam F. Mullin $2500. To whom should that
be charged?

A Undertaking business.
Q Did you get any personal gain?
A The business did.
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William F. Mullin, direct.

Q Here’s an item of April 29; Joseph H. Ellor,
fees etc., William F. Mullin, $9.65. To whom
should that he charged?

A Undertaking business.

Q Here is one of May 19th, Mr. Thomas George
H ;loan charged to William F. Mullin. To whom
should that be charged?

A Undertaking business. It was put in the
funeral bill and paid back when | buried him.
Here’s one the 21st of May; Father Cody, charged
to William F. Mullin. It should be charged to
the undertaking business.

Q Will you tell us whether these pages you
have gone over are fair proportions; that is,
whether many of the pages contain about the
same rate of excess charges against you?

A Yes, sir.

Q Turn to page 12; January 12, 1903. Let’s
check a few very large items now. Do you find
an item there (No. 3) “To deposit in Howard
Savings Banks account, belonging to the Estate
for settlement of the Herman mortgage, charged
to William F Mullin? Was that deposit to your
account or to the Estate account?

A Estate account; it should be charged to the
business.

_r  Master. Why charged to the business if it
IS a mortgage paid off? He says it should
be charged to the business?

Q To whom has it been charged?
A Charged to William F. Mullin, making it
appear that I used the money personally.
Master. It appears to be the payment of a
mortgage.
Witness. It was money received for a mort-
gage and | drew it out to be used to pay
off the children.
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William F. Mullin, direct.

Q Turn to page 22; September 16, 1904, Fidelity
Trust Company—for loan $37.84—Fidelity Trust
Company advanced on fifty shares of stock $1,000.
Will you explain this to the Master?

A This money | deposited in this account as
| did a great deal of other monies, and drew
against it.

Q Did that money you deposited in the account
come from the undertaking business?

A No, sir.

Q Did these transactions have anything'to do
with the undertaking business at all?

A No, sir.

Q Turning at random to any page that you
have checked; will you tell us the items improperly
charged to you?

A Here’s another one, October 22, 1904;
charged to William F. Mullin $50.00 which should
be charged to the business—Father Cody again.
Here’s another one for—here on the 21st and
22d of November, 1904, for $25.00 a piece loaned
to Louis LeBlank, charged to William F. Mullin.

Q | call your attention to item of October 10,
charged to the account of William F. Mullin,
$330.00. To whom should that be charged?

A The business.

Q Do the other pages continue at about the
same ratio?

A Yes sir, here’s some more.

Q Mr. Mullin, after the bills disappeared from
your place, which your brother Joe referred to,
were you able to find any bills of any other
years?

A | found no bills at all after you asked me
to look for them. 1 discovered they were all
missing.

Q Did you see them again—any of them?

A Not until used by Mr. Tansey.
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William F. Mullin, cross.

Q AnNd the bills for any other years were you
able to find after that?

A Not since that time; Mr. C. had every-
thing | had. | handed the data to him to use;
hills, pass books, check books and everything |
had in my business. | had them in a box and
supposed they were moved when we moved every-
thing next door, and | went back to look at that
box myself and there was nothing in the box.
We kept funeral items, bills, cash list and all
those things together in that box, and my assistant
and myself moved everything into the new build-
ing, and | supposed these papers were among
them. That’s where they were. | didnt know
we didn't have them when | told Mr. Lum I
couldn’t find them when he asked me to produce
them here for the last three years—1910, 1911
and 1912,

Cross examination by Mr. Tansey.

Q Referring to this entry under date of Sep-
tember 16, 1904—the Fidelity Trust Company for
loan of Public Service stock, is it?

A Yes, | guess so.

Q Apparently to make good this loan, there is
a difference in the account of $3784.96; where did
that money come from for that check?

A The sale of some other bonds; stocks prob-
ably, or mortgage that | had myself. Some deal
I was in where | made some money.

Master. Dont you remember exactly where
it came from, that particular item?

Witness. | think that money came from
the sale of White Line bonds; that particular

lot of stock.
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Q And did you deposit that amount of money
from the sale of White Line bonds in this account.

A | deposited the proceeds from that sale and
many other sales in this account.

Q A large amount of money like that ought
to be easily traced in your bank account, hadnt it?
A Probably.

Q Well then, if that is the case, can you show
where you deposited that $3784.96 around Sep-
tember 16, 1904? Showing you the bank book of
the National Newark Banking Company, Exhibit

A Here’s a deposit in 1904 of $5,450.00 which
certainly did not come from the proceeds of the
undertaking business.

Q Was that the proceeds of the sale of the
bonds you spoke of?
|A9 Probably might be the bonds and something
else”

Q So that js the way you identify that
$5450.00?

A Yes, sir.

Q How is it, Mr. Mullin, that the September
deposit of the $5450 is entered here way after
December 20th of that year?

A | couldn't answer that; that’s the bank’s
figures.

Q And yet you say that the money was de-
posited in the bank account before you drew
against it for deposit in the Fidelity Trust
Company?

A Yes.

Q Do you know where you got the money to
ay White Line stock from?

A There was deals; all kinds.

Master. No, Mr. Mullin; your answers all
through have been very general. The question
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William F. Mullin, cross.

is this: Do you know where you got the
money with which to buy the White Line
Stock? Answer that yes or no.

Witness. Some of it.

Master. Tell us where you got some of it,
and how much.

Witness. | made money in the transaction
of purchases of various railroad stocks, selling
them on the market. | made probably $50,000
or $60,000 that way; Southern Pacific, North-
ern Pacific, Atchison & Topeka, lead stock and
other stocks.

Q You had quite an extensive stock buying
experience during those years?

A Some.

Q Do you recall testifying one day here that
you never made any money on your stock trans-
actions ?

In reference to local stocks was that?
Generally speaking.

Wasn't the question on local stocks?

Do you recall your testimony?

I dont recall such a statement as that.

Do you now say that if you made a state-
ment that you didn’t make money on stock that
you were mistaken in it?

A General stocks; if I made such a statement
| certainly was mistaken.

Q After you now say you made about $60,000
in stock dealing?

A Yes, sir.

Q And that was outside of any undertaking
at all?

A Yes, sir.

O>O0 >0 >



375
William F. Mullin, cross.

Q Where did yon get the money to buy your
first stock with?

A Settlement—partly the settlement I had in
my mother’s estate—my father’s estate, rather.

Q Now on the 7th of September—on the 16th
of September, 1904, there is an item, Fidelity
Trust Company, advanced on fifty shares of Pater-
son and Passaic stock, $1,000, charged to William
F. Mullin. Should not that be so charged, Mr.
Mullin?

Mr. Lum. There is no question about the
propriety of the charge in that item.

Master. Let him answer that question.
Should not that be so charged, Mr. Mullin?

Witness. | suppose it should; the money
was placed there to cover it.

Mr. Lum. Listen to the questions and an-
swer them; or you will never get through if
you dont.

Q Do you identify that thousand dollars as
having been deposited in that $5450 item?
A Probably it was.

Master. No, that isnt the point; do you
identify that item?

Witness. | cannot positively identify it.

Q On September 20th, the statement appearing
“Doesnt belong in this account®~$1065.04" ; do
you know where that would belong?

A | couldnt tell you where it would.

Q It is charged to William F. Mullin; do you
know whether that should be so charged?

A | don’t know.

Q Have you gone through all these accounts,
Mr. Mullin, as refer to this check book?

A Yes, all 1 have here | have gone over. (Re-
ferring to Exhibit D-60).
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Q Yon have gone through all those checks as
they are written?

A Yes, sir.

Q If you went through those checks, could you
not give us a statement as you are doing on the
witness stand now, showing where those checks
should be properly charged?

A Other than the notations | have made on
here?

Q You have been able to make notations on
them, havent you?

A On such of them that I thought should not
be charged to me, yes sir.

Q In making those notations, you have gone
through the whole list, have you?

A Yes sir, looked the whole list over.

Q Have you made a summary of the charges
that you think should have been charged to you?

A No, sir.

Q There would be no difficulty in doing it
would there?

A | guess there would.

Mr. Lum. In other words, a physical im-
possibility for you to do it?
Witness. | don’t see how | could.

Q How are you able to say that in going
through these accounts certain items should be
charged to you and certain ones not to you?

A There are certain items charged to me that
I know positively should be charged to the busi-
ness, and should not be charged twice in any
one place.

Q Could you not with the aid of your books
and your recollection, give us a complete state-
ment of the whole result of the check stubs?

A No, sir.
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Q —As we have undertaken to do in Exhibit
D-60?

A No, sir.

Q Now I will call your attention to the tran-
script of the record of the bank book from the
Howard Savings Institution, account No. 138,933,
and ask you whether that is a true copy of all
the deposits you made in that bank for the Estate?

A It is a transcript given by the bank.

Q Do you know whether a true copy of the—

Master. That answers the question. He
says it is a transcript given by the bank.
Unless you conclude to call the bank with their
books we will have to accept it.

Q This account runs from August 1900 to
December 1st, 1911—
Mr. Lum. So it says.
Mr. Tansey. How do you know?
Master. | have got to stop promptly at)
four o’clock; go ahead.
Q —and the amount deposited is $5,376.64?

A Is that what it says; | suppose that’s the
amount.

Q The drafts against that are from the begin-
ning, July 22, 1901, running—

Mr. Lum. | object as being stated in the
papers—e

Master. He can recite it to the witness to
recall it to the witness.

9 running down to January 26, 1912, at
which date there was a balance of $96.64. | call

a™en™on deposit of January 28th, 1903,
* 50, and ask you where that deposit came from?

A 1 can't tell you now.
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Q Do yon recall that yon testified a short time
ago in relation to one of these checks, that it was
from the settlement of the Herman mortgage?

A That’s yonr statement here.

Master. Now the question is, do you recall
testifying a few moments ago that that sum
was from the Herman mortgage?

Witness. Yes, from this statement. Yes, |
recall making it from this statement.

Q And that was used in settlement of one of
the houses, probably?
A Probably.

Master. Do you know “Probably” doesnt
mean anything?

Q | call your attention to October 1st, 1908,
an item of $2,000; have you any reference to it
in your check stubs; check 5600, October 1st, 1908,
taken from the business account to the Howard
Savings account to be used in settlement of Nan?
Where do you show that that went into the busi-
ness account; that $2000.

A | dont remember that | show it went into
the business account.

Q Do you know where you got the $2000 to
pU into the business account?

Mr. Lum. Do you know?
Witness. | don’t remember now.

Q Turn to your bank book around October 1st,
1908, if you have such an entry, and see whether
you made a deposit of $2000 or not?

A September 15th, $3199.32.

Q And do you identify that as part of the
amount that you used this $2000 from?

A | cannot identify it.
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Q Now any other deposits that you made in
the Howard Savings Institution, outside of this
statement here, were for your own account, were
they not?

A Some of them; | had charge of other accounts
in the Howard Savings Bank.

Q | call your attention to 1901, December 31st,
$00. Is that a deposit to your account?

A Yes, sir.

Q Check number?

A No check number here.

Q Yes, No. 2861, bearer for deposit in Howard
account. August 9th, 1902; turn to that.

Mr. Lum. May it please your Honor, |
object to this.

Master. | do not see any point in this at
all. If you can explain, Mr. Tansey—

Mr. Tansey. We have a number of items
here where he made deposits in his own ac-
count or somebody’s account in the Howard
Savings Institution. We have a statement
from the bank showing all deposits. The in-
ference is that deposits to his account are
from the business account.

Master. You wont get it by going over
particular items; you will have to examine
three accounts, | think.

Mr. Tansey. | certainly have to ask him
as to individual deposits, whether to his ac-
count or not. It appears that out of the busi-
ness account certain monies was separated
from the business and deposited to another
account in the Howard Savings Institution.
If ho did that, will he show where that money
came out of the business? If you admit that
a 1the money deposited in the Howard Sav-
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ings Institution, beyond a stated amount be-
longed to the business, I am satisfied to stop
right here.

Master. | cannot admit that.

Mr. Tansey. Then, if your Honor please,
| think we ought to call attention to every
item here.

Mr. Lum. | object as being immaterial,
irrelevant and incompetent, and of no possible
advantage.

Master. You are asking him about checks
drawn by William F. Mullin, executor, on the
National Newark Banking Company and de-
posited in the Howard Savings Institution to
some account other than the account of the
Estate of Peter Mullin. How will that have
any bearing on this, in view of the undisputed
fact proved by Mr. Jerolemail and undisputed,
that the executors’ account in the National
Newark Banking Company, includes not merely

. the property of the estate or of the business,

but a great deal of money that belonged *
William F. Mullin personally.

Mr. Lum. That’s admitted, isnt it?

Mr. Tansey. No, sir.

Master. That’s been proved, you don't
have to admit it.

Mr. Lum. It’s not disproved.

Master. It has been proved as any other
fact in this case. If he put his own money
or any other money in the executor’s estate,
he could withdraw it and deposit it where
he pleased, provided he didnt overdraw the
estate’s balance; As we have no balance sheet,
the mere proof as to particular items wou
be of no service.
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Mr. Tansey. Except to this extent, if your
Honor please; that we would have some defi-
nite information of the amount of money he
drew for himself and deposited to his account.
If he doesn’t show where it came from, then
your Honor please, you might assume that the
money was taken from the business and de-
posited to his personal account.

Master. | might, but the proof does not
separate that to a degree so as to enable me
to pick out particular items. This account is
as far from being an account as anything ever
was in giving details. The fact is, that bar-
ring the single admitted accuracy of the Con-
stant charge for receipts from the business,
nothing else is separated in detail. We have
shown methods; very bad ones—we have
shown degrees of inaccuracy and irregularity,
and of using personal and estate funds, and
mingling them to a degree where this witness
cannot tell what they amounted to, and doesnt
try very well. He doesnt remember a great
many things, and the other witnesses have
all been giving merely their best judgment.
I will not allow this time to be taken in refer-
ring to particular items, when it isnt possible
to classify or prepare them.

Mr. Tansey. If your Honor please, | was
going to ask him about them. It would seem
that would test his knowledge on the subject,

which we have a right to test; as to what
fund—

Master. He has confessed almost absolute
ignorance.

Mr. Tansey. Then, if your Honor please,
we have shown that $267,000—$277,000 was
brought into the business. We have shown
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William F. Mullin, cross.

that around that amount was deposited in the
hank. It seems to me immaterial to us whether
he used any funds of someone else to make
up that amount, unless he can show us defi-
nitely what funds are—

Master. That is argument, Mr. Tansey. |
will hear you about that when you sum up
the case.

Mr. Tansey. | now ask that your Honor
consider the evidence before you as to the
deposits to Mr. Mullin’s own account in the
Howard Savings Institution, as shown by
these checks.

Master. You can put those statements in
evidence if you got them. Have you got them!

Mr. Tansey. Yes, Ssir.

Master. Well then, put them in evidence
now.

Mr. Tansey. Showing a matter of savings
bank and personal deposits of $21,500; show-
ing stocks and bonds $3760, loan to—

Master. Well what are you reading?

Mr. Tansey. | want to put in evidence—

Master. Offer it in evidence and the record
will show.

Mr. Tansey. And Building & Loan stock
$1250, making a total statement of $28,660.

Mr. Lum. Those are figures.

Master. That dont mean anything at all;
just offer in evidence whatever you want, but
I cannot have you simply read a memorandum
and then expect me to treat that as being
proof.

Mr. Tansey. | havent had Mr. Constam
go over this memorandum, but | have gone
over it myself.
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Master. But your reading from the memo-
randum don’t prove anything. Who made it?

Mr. Tansey. | made it.

Master. Well take the stand and testify
what it means. Are you through with Mr.
Mullin ?

Mr. Tansey. Yes, sir.

MICHAEL J. TANSEY, sworn for defendants.

I have gone over the check stubs as shown in
the statement here, Exhibit D-60, and have taken
from the checks as shown on the check stubs a
statement of the amount of deposits in the Howard
Savings Institution, either personally to William
P. Mullin, or to bearer, and find that between
December 31st, 1901, and May 2d, 1911, there
was a total of such deposits of $21,500 taken from
the business account and put in the Howard Sav-
ings Institution either to William F. Mullin person-
ally or just to hearer.

Master. You say this sum of $1,500 was
withdrawn from the National Newark Banking
Company by checks of William F .. Mullin,
Executor, payable either to him or to hearer,
or to the Howard Savings Institution, and
were deposited in the Howard Savings Insti-
tution?

Mr. Tansey. Yes, sir.

Master. Now then, to whose credit in the
Howard Savings Institution?

Mr. Tansey. | dont know sir; that’s what
I was trying to find out from Mr. Mullin.

Master. You will have to get then, from
the Howard Savings Institution, statements.

He has been able to identify a few, but
cannot prove all.
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Mr. Tansey. | found between those dates
that Mr. Mullin had drawn out from the
account for Building and Loan stock and
various societies he held membership in,
$1250.

Master. You mean drawn from the bank
to pay dues?

Mr. Tansey. $1250; | found he had drawn
out for bonds $3260; for stock $500; for Public
Service loan $3784.96, and for the Fidelity
Trust Company advanced $1,000, and for the
Berry mortgage $1199.32, making a grand
total: Stocks and bonds $3760; Duffy loan
$2150; savings bank and personal deposits $21,-
500, and building and loan $1250, making a
total of $28,660 drawn from the business dur-
ing this time. A great many of those checks
were indorsed personally, which was, of
course, drawn by Mr. William F. Mullin for his
personal use; that is the memorandum of the
information contained in the checks under Ex-
hibit D 61.

Mr. Lum. Do you know from what source
that money came that went into the National
Newark Banking Company?

Mr. Tansey. No, sir. | offer this in evi-
dence.

Master. It will be admitted.

Mr. Tansey. We want to put in evidence, if
your Honor please, besides the memorandum
we submitted this morning of Joseph L. Mullin
the addition of that memorandum to be made
by Mr. Constam.

Master. They will be put in with the foot-
ings; they will be accepted that way. ~dl
have no objection to that, Mr. Lum?
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Mr. Lum. Not at all.

Master. | have expressed very plainly with-
in the last five minutes my conviction that the
accounting is very incomplete and very far
from being serviceable; that the estimates of
disbursements are almost wholly estimates with
some data. | am almost overwhelmed at the
idea, difficulty and burden of undertaking to
advise the Court as to the points that have
been referred to me, because the evidence is so
inconclusive. 1 do not dispute the evidence;
some is clearly mistaken, some is undoubtedly
true, and much of it matters of opinion. Now
for that reason | want to ask counsel to have
a day fixed for argument, which will be far
enough in the future to enable them to pre-
pare; and | would like them to come with as
near an analysis of what they think | ought to
hold and find and report to the Court on the
evidence which is before you, and before me as
well. Now the only question about the day is
that 1 am going to Europe on the second of
July, and | would like to dispose of it before I
go; and yet it is very difficult; there are hun-
dreds of pages of testimony, and | am crowded
with other things, partly because I am going
away. Now if you want to help and see
whether | can dispose of it before the second
of July, I will do my best.

I will give you Wednesday, June 18th for
argument.
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EXHIBIT P. 1

REPORT IN THE MATTER OF THE ESTATE
OF PETER M. MULLIN, DECEASED, WILLIAM
F. MULLIN, ADMINISTRATOR, C. T. A,
NOVEMBER, 1891 TO AUGUST 11th, 1912

In the matter of

E state of Peter M. l\/lullin,
Deceased.

Wm. F. Murrin, Administrator
CTA

BRIEF.

It appears that Peter M. Mullin did for a period
of upwards of twenty years and until his death
carry on the business of undertaker or funeral
director at the address, then known as No. 91, but
known now as No. 228 Lafayette St., in this City.

Peter Mullin departed this life November 4th,
1891, and left a widow and nine children to be pro-
vided for and taken care of, the ages of these chil-
dren ranged from about seventeen years, the eldest
down to a son born about six months after the
death of Mr. Peter M. Mullin.

It does appear that the net result from the
business as carried on by Peter M. Mullin was the
support of his family and himself during his life
time and further a surplus or savings which he had
invested in his combined residence and place of
business on Lafayette St. and it appears that the
Lafayette St. property was free and clear and
worth about Five thousand dollars.
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The value of Peter M. Mullin’s Estate at his
death appears to have been:

A.  The undertaking business whose Assets and
Liabilities were about equal.

B. Property at Lafayette St. valued at $ 5,000.00

C. Life Insurance Policies 10,000.00
D. Settlement with Railroad 7,500.00
Total $22,500.00

Further it appears that Mrs. Annie E. Mullin,
Widow, did qualify and act as Executrix until her
death which occurred on or about July 18, 1900.

Louis Mullin, a son, died Nov. 27, 1894, so that
Mrs. Mullin left surviving her eight children.

A certain agreement bearing date September 24,
1895, for the conduct of the undertaking business
by and between Annie E. Mullin, William P. Mullin
and Joseph L. Mullin, and to continue for one year,
was entered into, but in May 1896, Joseph L. Mul-
lin withdrew from the agreement and the business,
and it would appear made demand for his share of
the Estate, for on May 18, 1896 there was paid to
Joseph L. Mullin the sum of three thousand seven
hundred and fifty dollars ($3,750.00).

On the same date a like amount was paid to Wm.
F. Mullin and like amounts have since been paid
to Grace T. Mullin on Apr. 4, 1899 (by the Execu-
trix) and to James S. Mullin on December 21,
1903 (by William F. Mullin) and to Isabella Mullin
on December 10, 1906 (by William F. Mullin) and
to Annie E. Mullin on account in the sum of two
thousand and seventy-five dollars ($2,075.) (bv
Wm. F. Mullin).
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THE FOREGOING PLAINLY INDICATES TWO
FACTS, VIZ:

FIRST. That the Estate of Peter M. Mullin as
the same existed as of May 1896 and in the opinion
of the Executrix and all other interested parties
was worth Thirty thousand dollars ($30,000.) to be
divided into eight equal shares of $3,750.00 each.

SECOND. That the corpus of the Estate had
increased between November, 1891 and May 1896
from $22,500. to $30,000. being $7,500. or at the rate
of $1,666.67 per year for the period of four and one-
half years.

‘William F. Mullin claims that he agreed to sup-
port the infant children and at their majority pay
to each of them the sum of $3,750. and they in turn
to relinquish any and all claims or claim, interest
or interests in the estate of their parents and the
remainder if any and the business to belong to
William F. Mullin.

The facts as they exist, certainly bear out and
support the correctness of the foregoing claim.

The children have been supported, clothed and
well educated by William F. Mullin (See Exhibit
E.).
Five of the children have each been paid their
respective shares of $3,750, a sixth child has been
paid $2,075.00 and Wm. F. Mullin stands ready to
complete his part of the agreement (See Exhibit
C).
)Owing to the foregoing arrangement or agree-
ment, Mr. Wm. F. Mullin has considered that the
undertaking business formerly conducted by his
Father had passed to him and that he (Wm. F.
Mullin) was the sole owner thereof and he has
therefore kept only such books and accounts as he
deemed necessary for his own interest and has not
kept a complete set of books and has no record of
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many payments made in currency and many
vouchers or bills have been destroyed as the same
were considered by him of no value; therefore at
this time and under the existing circumstances it
would be impossible to make up a complete, accu-
rate, detailed accounting of disbursements; how-
ever an estimate, which would seem to meet all
requirements can be made and the same is pre-
sented herewith.

The Constam Audit Co. made an examination as
to the “Prices Charged” is the supposed receipts
of the business Aug. 1, 1900 to Aug. 1st, 1911 and
state the gross amount to be $277,345.77. For the
present at least and in order to save unnecessary
expenses and delay, we will assume this amount of
$277,345.77 to be correct, although there appears
no allowance to have been made for bad debts.
(See Exhibit A. Column 1.).

The same report states the costs of the various
articles “charged” or sold as $158,035.04, how these
cost figures have been made the Constam Audit Co.
Report fails to show. As a matter of fact this
$158,035.04 amount of cost is much less than the
actual cost.

With the assistance of Wm. F. Mullin, together
with inquiry of dealers and manufacturers, refer-
ence to bills for goods purchased and such other
means as developed during our investigation, and
by the rule of averages and estimates, we arrived
at costs which we are confident are just and nearer

to conformity with the facts. (See Exhibit A,
Column 2).
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Exhibit A. Column 1 shows the Sales
(Constam) $277,345.77
Column 2 shows the Costs
(DuBois) 184,403.24

Column 3 shows the Gross
Profit $92,942.53
Thus it appears that there was an average Gross
Yearly Profit of $8,449.32.

Exhibit B. shows the number of funerals for each
year of the eleven years and a total of 1744
funerals for eleven years or Gross Profit per
funeral of $53.29.

Further this Exhibit B. shows a material falling
off in the business, beginning with the years 1907-8,
owing at least in part to close competition by mem-
bers of the family.

Exhibit C. shows the Corpus of Estate at it was
assumed to be in May 1896, also payments to bene-
ficiaries and the remainder at the dates of the sev-
eral payments.

Exhibit D. Estimated Average Yearly

Expense of conducting the business

exclusive of compensation for services

to Wm. F. Mullin $ 5,600.00

Support of Family Yearly average Ex-
hibit E 1,929.28
Total $ 752028

Exhibit F. Calculation based on 5% of the Gross
Receipts.

SUMMARY.

Peter M. Mullin died Nov. 4, 1891

Value of Estate November, 1891  $22,500.
Assumed Value Estate May 189  30,000.
Assumed Increase to May 1896 7,500.
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| do not think that an increase of $7,500 really
existed, for the reason that Mr. Peter M. Mnllin,
during 20 years of business had saved only his in-
vestment of Lafayette St. property valued at $5,-
000. or at the rate of $250. per year.

Appears (May 1896) to have been an agreement
made, dividing the Estate into eight parts of $3-
750. each, payable at majority of each of the chil-
dren and several of the shares have been paid

(SeeExhibit C.) $ 20,825.
Sales (as per Constam Report)
Exhibit A 277,345.77

Cost of Articles Sold Exhibit A 184,403.24

Gross Profit Eleven years Exhibit A 92,942.53

Gross Profit Yearly average 8,449.32
Funerals, eleven years Exhibit B 1,744.
Gross Profit per funeral $ 53.29
Yearly Expense Operation (Es-
timated) D $5,600.

Support of Family, yearly aver-
age (Estimated) (21 years)

E 1,929.28.
Gross Receipts 5% of same
yearly average F 1,656.66

(1514 years)  emmememeee-
Cost of conducting business & support-
ing family yearly average $ 918594

CONCLUSIONS.

1- Peter M. Mullin during his lifetime and for
20 years prior to his death conducted the undertak-
ing business, with a Net Result of

A.  Support of his family and himself.

B. Surplus as invested in Real Estate $5,000.
being an average of $250. per year.

C. The oldest child being about 17 years, the
cost of education was at the minimum.
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2. Beal Estate.

Taxes, Bepairs and Assessments have about
equalized any receipts from Bent and Interest. A
portion of Lafayette St. property* has been con-
tinuously used for the business.

3. Net Beceipts,

Making no account of compensation for services
to Wm. F. Mullin, average yearly net profit has
been $920.04.

OR

Assuming an allowance of 5% to Wm. F. Mullin
for services, average yearly result would be loss
or deficiency $736.62.

4. Assuming Wm. F. Mullin consumates his part
of the agreement made with his Mother in May
1896 to support family and eventually pay out eight
shares of $3,750. or $30,000. and then become sole
owner of the business and other assets of the
Estate, Mr. Wm. F. Mullin would receive for his
services and care an average yearly amount of
$920.04.

5. Average yearly amount of $920.04 is $736.62
less than 5% on Gross Beceipts.

6. Good Will.

Has been made through the energy and ability of

Wm. F. Mullin and belongs to him.

7. Estate consists of
Property #228 Lafayette St. valued at $ 5,000.
*Clinton Place House and Lot equity 2,000.
fClinton Place 3 lots cost 3,000.

Total 1000a
*Net Bevenue very small.
fNo Bevenue but an expense to carry.
There is due three of the children if May 18%
arrangement is to be carried out $9,175. (See Ex-
hibit C.).
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An apparent surplus of $825. to go to Wm. F.
Mullin on account of services and family main-
tenance.

8. Final.

It does appear that Wm. F. Mullin has fulfilled
all his agreements, either expressed or implied and
with great injury to himself.

I hereby certify that | have examined into the
affairs of the Estate of Peter M. Mullin, deceased
and of Mrs. Annie E. Mullin, deceased, who in life-
time was sole Executrix of the will of Peter M.
Mullin, deceased and of William F. Mullin, Ad-
ministrator of Mrs. Annie E. Mullin, deceased and
of the undertaker business as carried on by William
F. Mullin.

Having used due care and diligence, | verily be-
lieve the foregoing report to state the facts as they
have existed and do now exist and with justice to
all parties concerned.

FRANK G DU BOIS, C. P. A,
Certified Public Accountant.
(N. J. No. 1 and N. Y. No. 177.)

December 31, 1912

10

20

40
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EXHIBIT A

Showing Sales, Cost and Gross Profit.

Coaches
Hearse

Buss
Caskets
Outside Box
Embalming
Candles

1 2
Constant Reports
Sales. Costs.
51,129.75  46,016.78
13,654.50 12,289.05

7,308. 6,577.20
106,718.75  47,837.92
10,662. 9,395.50
14,955. 3,697.37

3,649.37 1,420.11

Use of Candle-

sticks

Clothing (1011

suits)
Chairs

1,109.90

11,215.75 7,800.
2,242.39 840

Opening Graves 501362 501362

Mass
Advertising
Gloves

14,136.80  14,136.80
1,932.56 1,932.56
1,777.30 836.80

Sundry Charges i31,840.08 25,499.63

$277,345.77 $184,403.24

3

Gross
Profit.
5112.97
1,365.45
730.80
58,880.83
1,266.50
11,257.63
2,229.26

1,109.90

341575
1,402.39

940.50
6,340.45

$92,942.53
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Children.

63
59
58
55
61
60
55
40
26
29
25

531
23

Exhibit P. 1.
EXHIBIT B.
Funerals for Eleven Years.

Adults.
1900-1 114
1901-2 110
1902-3 115
19034 126
1904-5 125
1905-6 111
1906-7 127
1907-8 112
1908-9 84
1909-10 99
1910-11 90

1,213
1911-12 95

1,308

554

Totals.

177
169
173
181
186
171
182
152
110
128
115

1,744
118

1,862

40
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Nov. 1891

May, 1896

Ol

Apr. 4,1899 3.

Dec. 21,1903 4.

Dec. 10, 1906 5.

To Apr. 14,
1911. 6.

6.
7.
8.

39

EXHIBIT C.
Corpus of Estate.
Real Estate, Insur-

ance, etc. 22.500.
Estimated Increase
\W9% yrs.) 7,500.

Assumed value of Es-
tate 30,000.

Paid out assumed
share

Joseph L. Mullin 3,750.

William F. Mullin 3,750.

-------- 7,500.
Remainder 22 500.
Grace T. Mullin 3.790.
Remainder 18,750.
James S. Mullin 3,790.
Remainder 15,000.
Isabelle Mullin 3,7%0.
Remainder 11,250.

Annie E. Mullin on account 2,075.
Remainder 9,175.

Due Annie E. Mullin 1,675..

Due Marie Mullin 3,750.

Due in 1913 3,750
Peter M. Mullin

9175
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EXHIBIT D.

Estimated Average Yearly Business Expense, ex-
clusive of Fees and Salary or Compensa-
tion to William F. Mullin as
Administrator or Manager.

Upkeep and consumption of
Supplies, Printing, Stationery, Bugs, Fur-
niture, Candlesticks, Pedestals, etc., etc.  250.
Wages of 2 men @ 17.00 each per week
and Expense of same @ 1.00 per week 1,872.
Wagon and Horse 150 Funerals @ 4.00 600.
Light and Heat.
1 Ton coal per month @ 6.00
Gas and Electric Light per month @

4.00 120.
Advertising.
3 papers (@) 7.50 per month 90.
Programs, Donations, Tickets, etc. 500.
Drinks, Cigars, Dinners, Fees, etc. $30.
per week 1,560.

Expense of Wm. F. Mullin, Transporta-
tion, meals, etc.
Answering Calls, etc., etc., $1.00 per
day 365.
Telephone, Telegrams, Postage, etc. 200.
Incidentals, Estimated

Average Yearly Business Expense 5,600.
Support of Family of Peter M. Mullin,
Deceased
Yearly Average as per Exhibit E.  1,929.28

7,529.28

10

20

43.39

40
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EXHIBIT E.

Maintenance of Family, Including Clothing, Educa-

tion, etc., Worked down to an equivalent
of one person.

Maintenance &. &c. Equals one for

1

Widow and 9 Children
Nov. 1891 to Nov. 1894 3 yearsx 10 30 years
When Louis Mullin died.

Widow and 8 children
Nov. 1894 to May 1896 16/12

yrs. x 9 13 6/12 years
When shares of Joseph &Wm. were
paid to them.

Widow and 6 children
May 1896 to April 1899 211/12
yrs. X 7 20 5/12 years
When Grace T. share paid
Widow and 5 children
April 1899 to July 1900 1 3/12 yrs.

X 6 76/12 years
Death of Mrs. Mullin, widow
Five Children
July 1900 to Dec. 1903 35/12 yrs

X5 171/12 years

When James S. share paid
Four Children
Dec. 1903 to Dec. 1906 3 yrs. x 4 12 years
When Isabelle share paid
Three Children
Dec. 1906 to July 1907 8/12 yrs. x 3 2 years
When Annie E. Mullin reached her
majority
Two Children

July 1907 to Mch. 1910 28/12 yrs.
X2 54/12 years

When Marie reached her majority
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9. One child
March 1910 to Apr. 1913 31/12
yrs. x 1 31/12 years
When Peter M. Mnllin will reach
his majority

Equivalent to one person for 110 11/12 years

Taking a low average allowance of One Dollar
per day would be $365.00 per year or $40,515.00
for the twenty-one years and making a yearly
average of $1929.28 which is certainly a very
conservative estimate, probably below the actual
amount expended for support, edcuation, & of
the family and during the period under review this
would amount to $21,214.08.

Money paid for the family as made up from
the several checks show as follows:

Average

Aug. to Oct. 1900 1/4 yr. 2,158.756 children 359.79
July, 1901 to 1902 1yr. 2,364.12 6 children 394.02
May, 1904 to 1905 1yr. 2,449.03 4 children 612.26
Jan. 1909 to 1910 1yr. 1,499.31 2 children 749.65
3 1/4 years 8,471.21 average per yr. $2,606.53

No account is made in foregoing for items paid
out in currency as no record has been kept of such
payments.

20

40
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EXHIBIT F.

A Calculation based on 5% of Gross Receipts
being 2% for receiving and »y2% for disbursing.
May, 1896, and August, 1911, 15y4 years. During.
this period no allowance having been made or paid
for services to William F. Mullin.

Constam Audit Co. Receipts for 11 years 277,345.77

Add on same basis for 4*4 years 107,156.31
Receipts 1534 years 384,502.08
Allowance of 5% would be 19,225.10
An average for one year of 1,656.66

This Exhibit is merely to show what 5% would
produce and is by no means to be considered an
adequate compensation to Wm. F. Mullin for his
services in managing the business and caring for
the family of Peter M. Mullin, deceased.

Mr. William F. Mullin devoted practically all
his time to the business and sacrificed for the
benefit of the business, money which he was offered
and refused to accept for his vocal ability, pre-
fering to use such ability in the way of adver-
tising for the benefit of the business.

Further, Wm. F. Mullin paid a salary to another
to run his livery business, so that he (Wm. F.
Mullin) could devote his entire time and energy
to the undertaking business.
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EXHIBIT C 2

Newark, N. J., Dec. 1906.
Mr. Wm. Mullin

To JOSEPH S. VINSON, D.D.S., DR.
20 Pennington Street
For Professional Services Rendered
13.00 Belle 10
3.50 Self

16.50
J S V.
Received Payment,
J. S. VINSON.
Thanks.

Newark, N. J., Nov. 15, 1906.
Mullin, Peter
To ST. BENEDICT’S COLLEGE, DR.
No. 522 High Street.

Tuition 15.00
Lunch 5.00
Phys. Culture 1.00
Stationery .63$21.63

Paid Dec. 20, '06.
Thank you: P. Ernest, L. B.
This covers as | understand it Dec. 1906, Jan.
& Feby 1907. Yes. P. E.

Newark, N. J., October 15, 1906.
Misses Anna and Marie Mullin
To SAINT VINCENT’S ACADEMY, DR.
Sept. 12 One Quarter’sMusic ~ Marie 15.00
One Quarter’s Music ~ Anna 15.00
Book 50

_ 30.50
Nov. 13 Received payment. 40

Sisters of Charity Thanks.
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Mr. William Mullin

1906.
Feb. 1

Feb. 1

Newark, N. J., June 26, 1906.
Misses Anna & Marie Mullin.
To ST. VINCENT’S ACADEMY, DR.,

Wallace Place, Newark.
Terms: Payable in Advance.

5 Months’ Board & Tuition—

Anna 75.00
2 Quarters’ Music 30.00
Elocution 1/2 yr. 5.00
Use of Piano 1/2 yr. 2.00
Use of Library 1.00

Cash, Dec. 22, 5.00; Jan 6, 2.50 7.50
Cash, Feb. 3, 2.50; Mar. 31, 5.00 7.50
Cash, Apr. 25, 5.00; May 1,

5.00; June 5.00 15.00
Dress goods, 5.75; Making &
Guimpe 4.00 9.75
Waist Material 1.50; Blue
Waist 1.00 2.50
Black Skirt .98
Violin Bow & Strings, 1.40;
Sheet Music 2.80 4.20

Medicine .30; Choruses, .50 .80

Sheet Music .50; Breaking

Kindergarten table .50 1.00
Breaking Study Hall Window 4.00

2 Quarters’ Music—Maria 30.00

Sheet Music 3.20
June 26 Bill rendered

July 14, check 195.43

Balance due 4.00

Balance due 4.00

Tickets for Commencement 750

19943
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Sept. 19, 1906.
Amount due 11.50
Cash to balance of account 11.50
Paid.
Sisters of Charity.
Sept. 19, 1906.

Newark, N. J., December 8, 1905. 0
Misses Anna & Marie Mullin,
To ST. VINCENT’S ACADEMY, DR.
Terms Payable in Advance.
Sept. 7 5 Months” Board & Tuition
—Anna 75.00
2 Quarters’ Music 30.00
3 Months’ Board & Tuition
—Marie 45.00
2 Quarters’ Music—Marie  30.00 20
Elocution 1/2 yr. 5.00
Use of Piano 1/2 yr. 2.00
Use of Library 1.00
Geometry 1.25; Physics 1.00
Latin prose .80 3.05
Music Method .50; Sheet
Music .90; Shoe mending .60 200
Stationery Marie o7
Anna: Stationery .31; Music
1.85 2.16 30
Cash—Spending Money 15.00
By Xmas Vacation—Anna 7.50
Dec. 8 Bill rendered 203.28

Feb. 16 Received payment.
Sisters of Charity
Many thanks.

40
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15 Lombardy Street,
Newark, N. J.
Mr. Wm. F. Mullin, Esq.,
91 Lafayette St.,
To Dr. WELLS P. EAGLETON, DR.
For Professional Services
10 From May 22, 1904

to March 1905.
$7.00
Feb. 5, 1906.
Received payment,
W. P. Eagleton,
Feb. 6, 1906.
Thanks.

15 Lombardy Street,
20 Newark, N. J.
Mr. J. M. Mnllin, Esq.,
228 Lafayette St.,
to Dr. WELLS P. EAGLETON, DR.
For Professional Services.
To June 2, 1906.
$25.00
Received payment
W. P. Eagleton,
Aug. 23, 1906.
30 Thanks.

tr Newark, N. J., Jan. 2d, 1906.
Mr. Wm. F. Mnllin
To Dr. H. C. BLEYLE, Dr.
For Medical attendance, from March 1st,
1903, to Jan. 1st, 1906 $24%0
RECEIVED PAYMENT.
Herman C. Bleyle.
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Dec. 20th, ’06.
For Making Marie Dress 5.00
Waist 1.00
Silk—3 yds at 1.00 3.00
Trimmings 30
Velvet, 5 yds. at .10 .50
Lining 2.50
$12.30

Mrs. C. A. Lynch
paid
Newark, N. J.,
Nov. 19/06.

Mr. W. F. Mullin, Ex.
To Mrs. C. A. Lynch, Dr.

To making dress for Miss Anna 5.00
To trimmings 2.50
$7.50
Mrs. C. Lynch
paid

Newark, N. J., April 16/06.
Mr. Wm. F. Mullin, Ex.
To Mrs. D. Lynch, Dr.

To making White Waist for Miss Marie 1.00
To making Under Waist for Miss Marie
(yellow) 50
To making Princess Skirt for Miss Marie 4.00
To making Princess Dress & underslip 5.00
To Lawn for slip 1.50
To Lace 78
To Findings 80
$13.58

Paid Mrs. Lynch.

20

30

40
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Will i should like it if you could leave a check
for me as i need it very much will call tomorrow
eve Mrs. Lynch.

Newark, N. J.
Wm. F. Mullin, Executor—
To Mrs. C. A. Lynch, Dr.

To making suit for Miss Marie 800
To findings for Miss Marie 1.00
To making suit for Miss Anna 7.00
To material 8 yds at 50c per yd. 4.00
To findings e e e 1.00

$21.00

Mrs. C. A. Lynch
paid May 31

I, JAMES F. CONNELLY, City Clerk of the
City of Newark, Essex County, State of New
Jersey, do hereby certify that the following is a
true and correct statement of the number of
permits issued for interments, as taken from the
stubs in my office and issued to “ Peter M. Mullin,
undertaker
November 1st, 1888 to Oct. 31, 1889--134 \
November 1st, 1889 to Oct. 31, 1890--187 443
November 1st, 1891 to Oct. 31, 1891--122)

November 1st, 1891 to Oct. 31, 1892--178 )
November 1st, 1892 to Oct. 31, 1893--154 445
November 1st, 1893 to Oct. 31, 1894—113)

July 20, 1900 to July 20, 1901—172
July 21, 1901 to July 20, 1902165 492
July 21, 1902 to July 20, 1903—155)
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IN WITNESS WHEREOF, | have hereunto set |
my hand and affixed the seal of said City this
eighth day of April A. D., 1913.

(seal) JAS. F. CONNELLY,
City Clerk.
EXHIBIT D-38 10
STATEMENT.

Newark, N. J., Jan. 2, 1911.
Est. P. M. Mnllin
TO WM. F. MULLIN, DR.
233-235 High Street.

1910

Dec. 2 BH Buss 8C 53.10
3 1C 450
5 BH Buss 5C 39.60
9 BH Buss 6C 44.10
10 B H Buss 10 C Land. 66.60
11 1C 4.50
12 1C 4.50
13 BH Buss 6 C 44.10
17 B H Buss 16 C Land. 93.60
18 1C 450
19 BH 5C 32.40
20 1C 4.50
21 BH Buss Land. 9 C 62.10

m2?2 B Il Buss Land. 9 C
Coupe Call 66.60
23 BH 2¢cC 18.90
25 2C 9.00
31 BH Buss 10 C 62.10

Rec’d Payment,
Wm. F. Mullin,

J.L M

40
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J. CONSTAM AUDIT CO.
Newark, N. J.

Michael J. Tansey, Esq.,
Newark, N. J.

Dear Sir:

Pursuant to instructions we have made an exam-
ination of the accounts of Estate of Peter M
Mullin, for the period of August 1st, 1900, to
August 1st, 1911, covering eleven years in all,
and beg to report as follows:

The books of account submitted to us are not
kept on a double entry basis, but to the contrary,
are kept rather crudely.

With the exception of some check books and pass
books no cash book was kept.

From the day book we have compiled the follow-
ing information, showing the business done for each
year as well as the total:

AS PER DAY BOOK

Year
Ending
August Amountto Amount Paid
1st. Funerals. Miscellaneous.  be Paid. on Account.
1901 22,301.63 1,805.10 23511.99 290084
1902 22,950.76 1,378.40 23,794.90 23591005
1903 24.882.87 1,370.25 25475.95 25,3040
1904 26,889.34 1,488.30 27677.18 21,2165
1905 27502.17 1,530.25 284771.77 2783952
1906 26,253.16 1,535.50 27,145.90 268120
1907 29,071.35 1,670.82 30,134.22 29,7%72_
1908 25,599.20 1522.75 26,554.62 26304.97)
1909 1791513 1,337.50 18,921.73 1831207
1910 21,242.36 1,32350 22183.92 21421.72
1911 19,094.30 1,162.80 19,956.00 1813385
263,702.27 16,125.17 273834.18 26780090
263,702.27

Total 279,827.44
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You notice thereby the total business for the
eleven years, amounting to $279,827.44, subject to
some corrections and discounts, as shown by the
books, reducing this amount to $273,834.18, on
which up to August 1st, 1911, $267,800.90 has been
paid on account, thereby leaving $6033.28 outstand-
ing accounts still unpaid as of August 1st, 1911.

We also find that there were book accounts out-
standing on August 1st, 1900, as per detailed list,
amounting to $5,443.52 on account of which the
amount of $2,922.46 was subsequently collected or
paid.

Relative to the bank account wish to state that
the bank pass book handed to us and issued by the
National Newark Banking Co., covering the period
of May 7th, 1902, to September 6th, 1905, is in
the name of *“Estate of Peter M. Mullin’’; the
pass book now in use appears to cover the account
of the Estate, as well as Wm. F. Mullin.

In connection with this matter we beg to report
as follows:

Inasmuch as we were informed that tI" w
no pass book on hand prior to May 7th, 1902, we
were unable to investigate the same prior to that
period, but from the information we have com-
piled the following figures:

May 7th, 1902, Balance in Bank............. 2,085.34
Add, thereto deposits from May 7th,
1902, to August 1st, 1911 (as per pass

(07070 227,756.01
229,841.35

Deduct, withdrawals, during that period
amounting 10 ..ocooceveeiice e 228,501.25

Leaving balance in Bank on August 1st,

io

20

39

1911 (as per pass book) of........... . 134010 40
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Owing to the fact that Win. F. Mullin’s accounts
are mixed in with the accounts of the Estate, and
no proper accounting system had been kept, we
m\ere unable to compile the expenses of the Estate
during the eleven years mentioned. We have,
however, with the assistance of your clients, pre-
pared the following statement:

Prices Charged. Cost. Prdfit.

Coaches .......c..... ... 51,129.75 46,016.78 511297
Qutside Box ......... .. . 10,662.00 7,963.00 26900
Caskets .....occeevvenn ... 106,718.75 30,956.00 75,762.75
Hearse ........... ... 13,654.50 12,289.05 1,366.45
BUSS oo 7,308.00 6,577.20 73080
Embalming ........ ... 1495500 1,965.00 1299000
Advertising .......... ... 1,932.56 193256
Candles ................. 3,649.37 1,282.65 2,366.72
Use of Candlestick. 1,109.90 1,100.90
Clothing......... . ... 1121575 3307.50 790825
Chairs ............. ; 2,242.39 34150 190089
Opening Graves ... 501362 501362 :
Mass .....ccoeeveree ovn ... 14136.80 14,136.80
GlOVES .o 1,777.30 753.75 1023%
Sundry Charges ... ... 3184008 25/499.63 6,34045

Totals ............ 21134577 158,035.04 11931073

This statement shows the total business done
during the eleven years mentioned, properly ana-
lyzed and amounting to
Total charges of ..o, $277,345.77
Deducting therefrom the cost as fur-

nished us by your clients amounting to 158,035.04

Leaving a gross profit of........ ............. $119,310.73



411
Report of J. Constant Audit Co.

The discrepancy between $279,827.44 previously
mentioned and the present amount  277,345.77

amounting t0 ...ooceveeeiiiie e 2,481.67
is caused partly by clerical errors on the part of
Wm. F. Mullin, and partly through discounts and
allowances granted.

Very truly yours,

J. CONSTAM AUDIT CO.

UsS. J. Constam,
President.

Newark, N. J.
January 24th, 1912.

Exhibits D 1-D 34 inclusive, D 36, D 37, D 39-
D 43 inclusive, and D 45-D 60 inclusive, omitted
by agreement of counsel.
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Report of Special Master,
(Filed May 2, 1914))

IN CHANCERY OF NEW JERSEY.

10
Between
Wittiam F. Muttrin, Report of
Complainant, Halsey M.
Barrett,
and )
Special
Annie E. Murrin, et. dﬁ‘,’ Master.
Defendants.
20

To the Honorable Edwin R. Walker, Chancellor

of the State of New Jersey.
Halsey M. Barrett, one of the Special Masters
of this court, do hereby report that by an order
of reference made in this cause October 22nd, 1912,
it was referred to me, the subscriber, to take an
account of all the dealings and transactions of
the complainant William F. Mullin, as adminis-
3Q trator with the will annexed of Peter M. Mullin,
deceased, while in the conduct and control of the
business of said Peter M. Mullin since his appoint-
ment and qualification as such administrator with
the will annexed, and therefrom to ascertain the
net rents, issues and profits realized from the
said business, and in taking of said account, to
estimate the profits, so that as far as ascertainable
they should include only those resulting from the
employment of the testator’s estate as capital in
40 the business, and due allowance should be made
for other elements creating the profits, such as
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the business skill and credit of the executor in
carrying it on, and the Master should allow such
compensation for the administrator’s serices as
part of the expenses of the business as may be
reasonable and proper, and deduct the same from
the gross income of said business in ascertaining
the net profits with which he is chargeable.

The hearing of this matter was begun on January
22nd, 1913, and was resumed on February 10th, and
May 9th, 19th, 21st and June 2nd. The case was
argued the latter part of June and subsequently
briefs were furnished to the Master by the respect-
ive counsel in the Fall of 1913.

The amount of testimony taken was 639 pages,
a large proportion of which testimony was de-
signed to show the profits of the undertaking
business carried on by William F. Mullin as admin-
istrator cum testamento annexo of Peter M. Mullin,
deceased. The period covered by the accounting
is from August 1st, 1900, the date of the appoint-
ment of said William F. Mullin as administrator
of said estate, to August 1st, 1911, and | do find
and report as facts either proved, admitted or
undisputed:

a. That the complainant William F. Mullin con-
ducted an undertaking business at No. 91 Lafayette
street (now No. 228 Lafayette St.) in the City of
Newark, N. J., from August 1st, 1900, to August
1st, 1911

b. That the business so conducted by him had
been conducted for many years by his father, Peter
M Mullin, and that after the death of the said
Peter M Mullin in 1891 the business was continued
by the widow of Peter M. Mullin, executrix of her
husband’s estate, until the date of her death
shortly prior to August 1st, 1900.

¢ That William F. Mullin had been working
foi his father assisting him in the undertaking

10
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business, for about two years prior to his father’s
death in 1891, and that William F. Mullin was
nearly eighteen years old in 1891; and that he
continued to manage and conduct said business by
arrangement with his mother, for nine years there-
after until his mother’s death shortly prior to
August 1st, 1900.

d. That the value of the business or capital
employed therein on August 1st, 1900, was five
hundred dollars ($500). (Testimony p. 7.)

e. It was stipulated and agreed that the volume
of business done during the period of eleven years
under review amounted to the sum of two hundred
and seventy-seven thousand three hundred and
forty-five dollars and seventy-seven cents ($277,-
345.77) as shown on the Constam audit. (Testi-
mony p. 31 &p. 77). It was stipulated and agreed
that the gross profits arising from this business
for the same period, was one hundred and six
thousand four hundred and twenty dollars and
twelve cents ($106,420.12). This was stipulated at
the argument.

f. It is proved and is undisputed, that during
this period of eleven years William F. Mullin
conducted this undertaking business as if it were
his own private business, in the belief that he
was under no obligation to account to any person
for the net profits of such business, and that his
only obligation with respect to the use of such
net profits, was to support and maintain or to
contribute such sum as might be necessary toward
the support and maintenance of his brothers and
sisters during their minority.

g. That on August 1st, 1900, there were five
of complainant’s brothers and sisters who were
minors, namely, James S., Isabelle, Annie E., Marie
and Peter M. Mullin, Jr. (See DuBois report
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pages 12 & 13. This report bears no date but
a duplicate of it was offered in evidence at the
hearing.)

The five children were supported in whole or in
part by the complainant from August 1st, 1900,
to January 1st, 1904, three years and five months—
41 months, at which time some sort of settlement
was made with James S., presumably on his be-
coming of age.

Four children were supported in whole or in
part by the complainant from January 1, 1904,
to Jan. 1, 1907, three years—36 months, at which
time some sort of settlement was made with Isa-
belle, presumably on her becoming of age.

Three children were supported from January 1,
1907, to July 1, 1907—six months, at which time
Ajinie E. Mullin became of age.

Two children were supported from July 1, 1907,
to March 1, 1910, two years and eight months—32
months, at which time Marie Mullin became of age.

One child, Peter M. Mullin, Jr., was supported
from March 1, 1910, to August 1, 1911, one year
and five months—17 months, and Peter M. Mullin,
Jr., was at that time still a minor.
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The agreement and stipulation of counsel that

the gross profits were $106,420.12,

following items:

made up of the

Use of Coaches $5112.97
Use of hearse e 136545
Use of bus (for pall-bearers) 730.80
Sundry Miscellaneouscharges 6340.45
Use of Candlesticks 1109.90
Use of candles 2366.72
Embalming 11257.63
Clothing furnished 672945
Use of chairs 179391
Gloves furnished 1023.55
Outside boxes furnished 1266.50
Caskets furnished 67322.79

$106420.12

greatly simplifies the work of the Master and
makes it unnecessary to consider the large volume
of testimony taken with a view to determining
these profits, and leaves out three matters to be
considered:

1. The legitimate and necessary expenses of
conducting the business, which deducted from the
gross profits, will show the net profits of the
business.

2. The compensation to be allowed the com-
plainant for services in conducting the business,
which is to be treated as a part of the expenses
of the business.

3. What sums should be allowed the admin-
istrator for actual expenses incurred by him or
contributed by him toward the support of his
minor brothers and sisters for the several periods
hereinbefore stated.

Before going into the consideration of these
details it is proper to state that although the
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decree in this case directs the complainant William
F. Mnllin to make an accounting in respect to the
business conducted by him as aforesaid, no such
accounting has been attempted, and nothing in
the nature of an account which should show charges
and discharges has been made. The reason for
this situation is that Mr. Mullin kept no books
of account of any description excepting his charge
hook or sales book, as it might be called, showing
the amounts charged, from day to day, against his
customers. The witness was asked (p. 78) .on
direct examination:

Q Did you keep complete books and transactions
of the business?

A No, sir.

And in answer to the next question, said: “I
Ee\aer kept any cash account of things of that

ind. ™’

The business as shown by the Constam account,
aggregated $277,345.77. The accountant DuBois,
employed by Mr. Mullin and produced as a witness
in behalf of the complainant, accepted these figures
as shown in the Constam report, and accepted
them by the direction of Mr. Mullin.

On page 77 the witness DuBois was asked:

Q From what source did you satisfy yourself
that the item of sales, column 1, exhibit A, $277.-
345.77, is correct? | understood you to say that
you made no verification of that, but simply
accepted the Constam report.”” A. “Well, that
is practically correct. Mr. William F. Mullin in-
formed me that he thought it was about right,
that he would be willing to let it go at that,
and not to waste any more time and money to
go into the receipts, and it was accepted.”

The testimony of the accountant, Frank G
DuBois, With respect to the report which he made
of the business conducted by Mr. Mullin during
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these eleven years, is of very slight service and
has little, if any, probative force. He accepted
the Constam account as to the amount of business
done, and he took William F. Mullin’s statements
and estimates as to substantially all the other
details upon which he made his report. He found
and examined some check books, a large number
of bills and other memoranda, but these were s0
incomplete as to be of no service in the nature
of an accounting, and nearly all of his testimony
is based upon what William F. Mullin told him
in respect to these matters, very little of which
was susceptible of any verification or proof. This
appears all through his testimony. On page 72
the following questions were asked by the Master.

Q Mr. DuBois, as | understand your testimony,
you used the Constam figures wholly for the first
column of exhibit A showing sales?

A Yes, sir.

Q AIl the other figures shown on exhibit A
under the column of 2, with the heading “costs”
and column 3, with the heading “gross profits”
are mere estimates based upon the volume of busi-
ness shown in column 1 entitled *sales” and
formed after consultation and conference with IMr.
Mullin and such other persons as you consulted?
A That is right, yes sir.

Q Is there a single statement or conclusion
of fact, not opinion, but of fact, in this report
(referring to DuBois’s report) that is based upon
any figures which you made up from records or
bills or other source of record? A Made up en-
tirely from that source?

Q Yes. A No, sir.

Q (p. 74). Did you have any records whatever
that were consecutive and which purported to show
for any definite period, the receipts, disbursements
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and expenses of this business? A If you confine
that to receipts, | say “yes”.

Q But not as to disbursements or expenses?
A No, sir.

Q Then as to disbursements and expenses and
the necessary expense of conducting the business,
that is wholly estimated, isnt it? A Not wholly,
but largely.

Q In what respect is it not wholly? A We
have the checks and | took certain periods.

Q But single checks, or certain periods, how
could they be serviceable in determining the result
for a long period? A Only by average.

Q For the purpose of an average you would
have to have something else with which to make
comparison? A Ought to have, but didn’t always
have it.

Q Did you have it in this case? A No.

With reference to the disbursements for the
business, which, being deducted from the gross
profits will show the net profits, Mr. Mullin
claims allowance for the following items of expense
per year during this entire period of eleven years,
as shown on page 11 of the DuBois report.
Up-keep and consumption of supplies,

printing, stationery, rugs, furniture,

candlesticks, pedestals, etC.........cccceeueuens $ 250.00
Wages of two men $17 each per week, and

expense of same $1 per week, making

$36 per WEEK ..o ovevvvierereeeeceeee e 1872.00
Wagon and horse 150 funerals at $4.... 600.00
Light and heat, one ton of coal per month

at $6, gas and electric light per month $4 120.00
Advertising in 3 newspapers at $7.50 per

MONEN e 90.00
Programs, donations, tickets, etc................ 500.00
Drinks, cigars, dinners, fees etc. $30 per

WEEK  evveeeiiiies e een ) e ——— 1560.00
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Expense of William F. Mullin, transporta-
tion, meals, answering calls, etc., $1 per

QY e 365.00
Telephone, telegrams, postage, etc........... 200.00
Incidentals, estimates.......c.cccooevviinienenne 43.00
Average yearly business expense............. $5600.00

There was very little testimony produced in sup-
port of these estimates. Mr. Mullin, on pages
87 to 90, testified that he thought these were
conservative and moderate estimates, but he had
no record on which to form an opinion, and even
after this suit was commenced, for the year 1912,
Mr. Mullin kept no accounts of any sort which
would have served as a basis for an accurate
estimate of similar expenditures in previous years,
and in reaching a conclusion in this report the
Master is obliged to use his own judgment as
to the reasonableness of these claims.

The item of wages for two men claimed by
Mr. Mullin, seems to me excessive. Mr. Mullin’s
own testimony is (on page 88) that he had one
man for years at $17 a week, and from time to
time employed one or two and sometimes three
other men. There is other testimony which leads
me to conclude that he did not have the expense
of two men for the entire period of eleven years,
and | think it will be fair to assume that the
weekly wages for his help did not exceed $25
per week.

With this explanation, | report that in my
judgment the following items of expense of con-
ducting the business should be allowed:

Supplies per year as claimed by Mr.

MUHIN s e $ 250.00
Wages $25 per WeekK........coverer vovevrierennns 1320.00
Wagon and horse for say 150 funerals per

year at $4 for each occasion..... ............. 600.00
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Light and heat......cccccocv i, $ 120.00
AdVertising.......cocvveeveeiecieceens 90.00
Personal expenses of W. F. Mullin $1

per day ......cceeeenn 365.00
Telephone, telegrams, postage, etc........ 200.00
Incidentals .......cccccoieiiiiiinnn. 43.00
Making in all ................ $2988.00

per annum, which, for the period of eleven years
amounts to $32868.00.

The following items claimed by Mr. Mullin,
program, donations, tickets, etc., $500, | cannot
see any basis for allowing. It is of course probable
that Mr. Mullin, from time to time, did expend
money in that way and for this purpose, and he
calls it advertising, and if there were any records
showing just what sums were so spent and from
which it would appear that such expenditure was
reasonable and of advantage to the business, it is
possible that some portion of it should be allowed,
but as it is a mere guess by Mr. Mullin, and
such expense, whatever it was, would appear to
have been made merely from good nature, | cannot
see my way clear to allow any part of it

The item of drinks, cigars, dinners, fees etc.,
$30 per week, $1560, is likewise a mere guess,
and it seems incredible that more than $4 a day
including Sundays could have been spent for eleven
successive years in this way. Mr. Mullin has testi-
fied that he himself is a total abstainer, and he
was under little or no obligation to expend any
considerable sum for this purpose. | do not be-
lieve that he spent any amount approximating
such sum in this way, and in my judgment the
item should not be allowed on a mere guess, with
no testimony to support it other than Mr. Mullin’s

statement that he did spend something in this
way.
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If from the gross profits of $106,420.12
we deduct this sum of expenditures
which 1 think, as stated above, should be
allowed as legitimate expenses of con-
ducting the business, namely, $2988 per
year for eleven years, aggregating, 32,868.00

we have left as net profits $ 73552.12

From this sum the order of reference directs
me to allow such compensation for the adminis-
trator’s services as may be reasonable and proper.
Mr. Mullin testified on this point, that he thinks
he could have earned five or six thousand dollars
a year in some other business; that he has a fine
voice, and was at one time offered a salary of
$5,000 per year to sing in comic opera; that this
offer was made during the lifetime of his mother,
and that he declined it out of regard for her
and her desire to have him continue to manage
the business. This is undoubtedly true, but there
are authorities in this state which hold that m
determining the reasonable compensation of a man
for services, evidence as to what he might have
earned in some other capacity, is too remote to
be a basis of calculation. The question in this
case is what sum should be allowed to Mr. Mullin
as a proper compensation for his services during
these eleven years, and regard is to be had to the
business skill and credit of the administrator, Mr.
Mullin, in carrying it on.

It appears by the testimony that the business
has not increased materially during the eleven
years preceding August 1, 1911. It varied fiom
year to year, both as to receipts and the num er
of funerals conducted. The greatest number o
funerals was in 1904-1905, 186; and between
years 1901 and 1906-1907 there were not less than
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169 and not more than 186, and the. total was
12390. This divided by seven makes an average
of 177, which shows a noticeable uniformity. After
1906- 1907 there was a marked diminution namely,
1907- 1908, 152; 1908-1909, 110; 1909-1910, 128;
1910-1911, 115; or for those four years an average
of 126. These figures are shown on page 9 of the
DuBois report, and are submitted in behalf of
Mr. Mullin.

The business per year prior to 1900 was about
the same as it was for the first five years suc-
ceeding 1900. From this data it appears that
the business skill and credit of the administrator
was barely sufficient to retain the business up to
the standards prior to the death of his mother,
and that during the last four or five years it has
fallen considerably short of reaching that standard.
Mr. Mullin was, during most of these eleven years,
the owner and proprietor of a livery stable, and
although he did not give that business all of his
time, he did give it such attention as he deemed
necessary. The undertaking business was con-
ducted in a building owned by his father’s estate.
No charge for rent has been suggested or claimed.
The total number of funerals during these eleven
years is 1744 which makes an average of 158
or about three funerals per week. Mr. Mullin
had no capital in the business himself, and he has
testified that the stock of merchandise on hand
did not vary in any marked degree from time to
time; that supplies were ordered for each funeral
in accordance with the wishes of the customer,
that the business was his own, had the use of
and did use all of the net profits of the business
as if it were his own individual property.

Under these circumstances, having consideration
to his skill and.credit, I am of the opinion that
if Mr. Mullin is allowed one-half of these net

20
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profits of $75,552.12 as compensation for his per-
sonal services, that sum, amounting to $36,776.06,
will be fair and reasonable and just.

This is at the rate of $3316 per year, or about
$276 per month.

Mr. Lum, the counsel for Mr. Mullin, stated
in his argument that if the net profits of the
business were $4500 per year, Mr. Mullin should
receive $2500 per year. This is exactly 55% of
such net profits. As | said before, in my judg-
ment, 50% of these net profits is sufficient.

If, then, from the net profits $73,552.12
we charge as an expense of the business,
the compensation of Mr. Mullin, 36,776.06

there remains to be accounted for the
remaining half of such profits, namely, $36,776.06

This brings us to the consideration of what
allowance should be made to Mr. Mullin in this
accounting, for sums of money expended by him
in the care, maintenance and support of certain
of his brothers and sisters during their minority,
to which | have already referred. Here again,
embarrassment arises from the fact that there is
absolutely no data on which to form a judgment
as to such expenditures. The testimony conflicts
considerably on this point. Mr. Mullin claims that
he should be allowed the sum of $1929.28 per year
as a fair average for the entire eleven vyears.
These figures are shown on the DuBois report
(p. 11) based on details which appear in the
following pages, 12 and 13. The figures in this
report extend from November, 1891, down to April,
1913; but we are only to consider the eleven years
from August 1, 1900, to August 1, 1911, and duiing
this time the number of children so supporte

40 was five in August 1900, and then diminished as
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hereinbefore stated, down to one on August 1,
1911. The average reached by DuBois in his
report cover, as before stated, nearly twenty years,
and the number of persons supported in 1891 was
the widow and nine children, making ten persons
in all. The figures suggested by Mr. DuBois’
report, furnish no basis for an average, and as
there is no data, it becomes simply a question of
judgment on the part of the Master.

Mr. Mullin claims that during most of the period
of eleven years above stated, he paid board at
the rate of $5 a week for such of his brothers
and sisters as he was from time to time main-
taining, and that in addition to this, he incurred
considerable expense for clothing, instruction at
schools, music, vacation expense, pocket money etc.
The testimony of Mrs. Coburn, a sister of Mr.
Mullin, on page 556, is, that a number of her
brothers and sisters boarded with her in the May
following the death of her mother; | think Mrs.
Mullin, the mother, died in the summer of 1901,
so that this was probably May, 1902; and that
these brothers and sisters continued to board with
her as the witness says, “up to last monthher
testimony being given on Monday, June 2, 1913
This would mean to May, 1913. That four children
all the time, and sometimes five, boarded with
her, namely, Bella, Anna, Marie and Peter, and
sometimes James; that she was paid no board
for James (p. 557); that she was paid board for
Bella until she got old enough to pay her own;
that she was paid by check (presumably of Wm.
F. Mullin); and on page 556, this witness testifies
that before this suit was started she received $15
a month, or, as she says, $3.75 a week board for
each of the children, and that that had been going
on only three years and continued up to the time
that the court ordered $5 a week for the support
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of each child. She further testifies, on page 558,
that the children got very little clothing; that each
of the girls got four dresses a year; that these
dresses were very cheap and would only cost
from three to four dollars each, and that their
winter dresses cost from $12 to $15 per suit. She
says in the last line of page 558, that it did not
cost over $100 a year to dress all three of the
youngest children. That would be $33.33 for each
child. That this included shoes but not underwear.
This witness was asked on page 561: Q What
have you to say about the estimate that the support
of each child cost about $500 a year? A “On
my part of it, they didnt; |1 dont know what
the schooling cost, but their clothing and taking
care of them didnt cost that much;” and that
she knew what clothes were bought for them. On
Npage 562 she testifies that she bought the clothing
to suit the prices to the sum of money she was
allowed to have for that purpose, and that Mr.
Mullin would tell her just how much to pay for
each dress; also that she bought Peter’s clothing
until he was fifteen years of age.

Annie M. Mullin, a sister, testified (p. 569)
that their clothing was very inexpensive, and that
they had little more than what was barely suffi-
cient.

The testimony of the other brothers and sisters
whom Mr. Mullin supported in whole or in part,
is similar, and | am satisfied that they were
maintained in a very economical and inexpensive
manner.

It appears by the testimony that at some time
in the progress of this cause, the learned ™Mce
Chancellor, upon application in behalf of the minor
children, made an allowance of $5 a week for their
support, from the time of the making of such
order. In view of this, and in view of the testi-
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mony to which reference has been made, | am of
the opinion that an allowance of $5 a week for
the support of each child during the period that
they were so supported respectively, by Mr. Mullin,
will be fair and just, having regard to the entire
period from 1900 to 1911. The children were each
eleven years younger at the beginning of this
period, and one of them was a minor at the time
the order of reference was made. None of them
became of age until January, 1904, so that their
ages varied from eight or nine to seventeen or
eighteen, and although the school expense as they
grew older, was an added charge, | think this
would be compensated for by the fact that $5 a
week would be much more than sufficient for their
support while they were quite young. At all
events, | am of the opinion that the judgment of
the Vice Chancellor, when that question was before
him, should control my own conclusions, and as
before stated, | regard that as a liberal allowance.

As previously stated in this report, Mr. Mullin
supported, in whole or in part: (pages 3 & 4
of this report.)

5 children for 41 months—1 child for 205 months
4 children for36 months—1child for 144 months
3 children for 6 months—1child for 18 months
2 children for32 months—1child for 64 months
1 child m forl7 months—1child for 17 months

this equals one child for 448 months

This is equivalent to one child for 37 years
and 4 months, or 37-1/3 years. $5 per week is
$260 per year, and $260, multiplied by 37 1/3
amounts to $9706.58, and | do report that this sum
should be allowed to Mr. Mullin for the support of
the minor children during the period stated.
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The half of the net profits with which
Mr. Mnllin would be chargeable is, as
before stated, $37,776.06
From this should be deducted for the
support of the children as above stated, 9,706.58

which leaves $27,069.48

I summarize the conclusions contained in this
report as follows:

Mr. Mullin has not claimed any reduction of
the receipts of the business by reason of bad
debts or other uncollectable accounts, but has con-
ceded that the gross profits of the business

were $106,420.12
| find that the expenses of the business

were 32,868.00
leaving net profits of $73,552.12

Mr. Mullin should be allowed for his
personal services in conducting the busi-
ness, one half of these net profits 36,776.06

this leaves $36,776.06

| allow Mr. Mullin for the support of
his brothers and sisters, as hereinbefore
stated, 9,706.58

This leaves Mr. Mullin chargeable with $27,069.48

Respectfully submitted,
April 30, 1914.
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Exceptions to Master’s Report.
(Filed June 12, 1914.)

IN CHANCERY OF NEW JERSEY.
10
Between 1

Wiltiam F.Murtrin, | On Bill, etc.

Complainant, \ Exceptions to
and I Master’s
Annie E.Murnin, et aIS., | RepOI’t.

Defendants. 1
20

Exceptions taken by the Complainant in this
cause to the report made herein on the Thirtieth
day of April, Nineteen hundred and fourteen by
Halsey M. Barrett, Esquire, one of the Special
Masters o fthis Court, by virtue of an Order of
Reference, made to him in this cause on the
Twenty-second day of October, Nineteen hundred
and twelve.

First Exception. For that the said Master has
reported as follows:

“The following items claimed by Mr. Mullin,
programs, donations, tickets, etc., $500, | cannot
see any basis for allowing. It is of course probable
that Mr. Mullin from time to time did expend
money in that way and for this purpose and he
calls it advertising and if there were any records
showing just what sums were so spent and from
which it would appear that such expenditure was
reasonable and of advantage to the business it is 4,
possible that some portion of it should be allowed,
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but as it is a mere guess by Mr. Mullin and such
expense, whatever it was, would appear to have
been made merely from good nature, | cannot
see my way clear to allow any part of it.”

And the complainant insists that the said item
of Five hundred dollars mentioned by the said
Master should be allowed to him and that the said
sum is a reasonable allowance as established by
the testimony produced by the defendants and
particularly by such testimony of Joseph L. Mullin
at pages 479-481 of the testimony and by the
evidence of James Mullin on page 609 of the
testimony.

Second Exception. For that whereas the said
Master has reported as follows:

“The item of drinks, cigars, fees, etc., $30 per
week, $1560, is likewise a mere guess and it seems
incredible that more than $4 a day, including
Sundays, could have been spent for eleven suc-
cessive years in this way. Mr. Mullin has testified
that he himself is a total abstainer and he was
under little or no obligation to expend any con-
siderable sum for this purpose. | do not believe
that he spent any amount approximating such sum
in this way, and in my judgment the items should
not be allowed on a mere guess with no testimony
to support it other than Mr. Mullin’s statement
that he did spend something in this way.”

And the complainant insists that the said item
should have been allowed to him on the ground
that in addition to the complainant’s own testi-
mony the fairness and reasonableness of said item
is established also by the witnesses produced by
the defendant and particularly by the testimony
of the said Joseph L. Mullin on page 479 of the
testimony.and also by the testimony of James
Mullin on page 609.
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Third Exception. For that whereas the Master
reports as follows:

“The item of wages for two men claimed by
Mr. Mullin seems to me excessive. Mr. Mullin’s
own testimony (on page 88) is that he had one
man for years at Seventeen dollars a week and
from time to time employed one or two and some-
times three, other men. There is other testimony
which leads me to conclude that he did not have
the expense of two men for the entire period
of eleven years, and | think it will be fair to
assume that the weekly wages for this help did
not exceed $25 per week.”’

And the complainant insists that the item of
wages claimed by him should have been allowed
to him in full for the reason that the amount
of such expenditure was established by the testi-
mony of the complainant and that no evidence was
produced to contradict the testimony of the com-
plainant and that the only testimony produced by
the defendants indicated that such item of expense
might be reduced Eight dollars per week, in the
opinion of the witnesses.

Fourth Exception. For that whereas the Master
reports as follows:

“Under these circumstances, having considera-
tion to his skill and credit, 1 am of the opinion
that if Mr. Mullin is allowed one-half of these
net profits of $73,552.12 as compensation for his
personal services, that sum, amounting to $36,-
776.06, will be fair and reasonable and just. This

is at the rate of $3316 per year or about $276
per month.”

And the complainant insists that the amount
allowed to him for his personal services is unrea-
sonable and unjust and unfair, for that it appears
by the said Master’s report and by the testimony
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presented in the cause that the value of the busi-
ness, including the good will, did not exceed at
any time the sum of Five hundred dollars, for
which it was ultimately sold, and further that due
allowance has not been made for the various
elements creating the profits of said business, as
directed in the Order of Reference to said Master,
such as the business skill and credit of the com-
plainant in carrying on said business.

Fifth Exception. For that whereas the Master
reports as follows:

“Mr. Lum, the counsel for Mr. Mullin, stated
in his argument that if the net profits of the
business were $4500 per year, Mr. Mullin should
received $2500 per year.”

And the complainant insists that his counsel
did not make the statement alleged in said Master’s
report nor does it appear in the record in this
case that any such concession was made.

Sixth Exception. For that whereas the Master
reports as follows:

“It appears by the testimony that at some time
in the progress of this cause the learned Vice-
Chancellor, upon application in behalf of the minor
children, made an allowance of $5 a week for their
support from the time of the making of such
order. In view of this and in view of the testi-
mony to which reference has been made, I am
of the opinion that an allowance of $ a week
for the support of each child during the period
that they were so supported respectively by .
Mullin will be fair and just, having regard to the
entire period from 1900 to 1911. The children
were each eleven years younger at the beginning
of this period, and one of them was a minor at
the time the order of reference was made. None
of them became of age until January, 1904, so
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that their ages varied from eight or nine to seven-
teen or eighteen, and although the school expense
as they grew older, was an added charge, | think
this would be compensated for by the fact that
$% a week would be much more than sufficient
for their support while they were quite young.
At all events* | am of the opinion that the judgment
of the Vice-Chancellor, when that question was
before him, should control my own conclusions,
and as before stated, | regard that as a liberal
allowance. ™’

And the complainant insists that the allowance
made for the support, maintenance and education
of the minor children is unfair and unjust for the
reason that the amount allowed by this court,
pending the determination of the cause, had no
bearing, directly or indirectly, upon this item of
expense and was purely an arbitrary sum fixed
by the order of the court merely for the conven-
ience of the applicants, and further because testi-
mony produced in this cause and the proofs offered
by complainant, amply justify the allowance
claimed by him of a yearly average of One
thousand nine hundred and twenty-nine dollars and
twenty-eight cents ($1,929.28).

Seventh Exception. For that whereas the
Master reports as follows:

“This leaves Mr. Mullin chargeable with
$27,069.48.”

And the complainant insists that the Master’s
report is contrary both to law and equity for
the reason that the said Master has failed to make
to the complainant due allowance for items of dis-
charge as claimed by him and mentioned in the
said Master’s report.
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Whereas the said Halsey M. Barrett, Esquire,
Special Master as aforesaid, has not reported
properly or in accordance with the terms of the
said order or with the principles of equity.

In which said several matters and respects this
exceptant prays the judgment of this court.

LUM, TAMBLYN & COLYER,
Solicitors for and of Counsel with Complainant.
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IN CHANCERY OF NEW JERSEY,

Between

Wittiam F. Murtin,
Complainant, April 28th,
and 1915.

Annie E. Murttin, et aIS.,
Defendants.

Mr. Ralph E. Lum, for William A. Mullin.
Mr. Michael J. Tansey, for defendants.

STEVENS, V. C. (Orally)) The testator,
Mnllin, died in eighteen hundred and ninety-one;
the widow died in nineteen hundred. During the
lifetime of the widow three releases were given;
one by William Mullin, another by Joseph Mullin
and another by Grace Mullin.

Now the first thing to consider is what is the
effect of those releases—assuming that they have
all the effect that complainant has argued for.
The effect of them is to transfer, as | understand
it, to Mrs. Mullin, in her character of executrix,
whatever residuary interest William, Joseph and
Grace might have; she would hold that as executrix
for the benefit of her cestuis que trust. The ques-
tion is who are those cestuis que trust. They
are not the persons who have executed the releases,
because they have released their interest; conse-
quently they must be the others. Mrs. Mullin
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did not by virtue of those releases acquire any
personal right in the property released; she
acquired it in her character of executrix. Cer-
tainly they did not enure to the benefit of William,
for he was one of the releasors. Well, Mrs. Mullin
died-. What happened? Why, William was ap-
pointed administrator cum testamento annexo, in
her stead, and he, as | understand, has, according
to the bill, obtained two releases from two of the
other children, and | believe another, from another
child, since the bill was filed.

Mr. Tansey. He took James’ and Isabels’,
and another release was executed by Anna, but
I dont know that it was ever acted upon or con-
sidered a release, not as a final release.

The Court. Was it ever delivered?

Mr. Tansey. | think not.

The Court. Then it can be left out of the
case. Now he took two releases, one from Isabel
and the other from James, and he took them im-
mediately after they came of age. He stood, as
to them, in a position of a trustee, and it was
his duty to explain fully what the situation was,
and if he did not tell them that there was this
interest in the undertaking business, it may be
doubtful whether they would stand in equity, as
far as this fund is concerned. But that is not
the issue in this case. What is in issue is that
these releases were made to him as administrator,
and not to him personally. They released him
from any liability which he might have incurred
as administrator toward the releasors. Now what
was the situation? William, in the first place, took
all the estate that came to him from Mrs. Mullin;
he took it as administrator, and he held it, and
the estate since accumulated, in trust for those
entitled to it. Who are the persons entitled to the
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residue of the estate unadministered? According
to complainant’s contention they are the three
remaining children who have not as yet executed
releases. If those releases have the effect that
counsel imputes to them, then the consequence
would be that the whole estate would go to the
three younger children. They have never claimed it.

The situation must be viewed in a two-fold
aspect. First, what is the liability of William
Mullin toward the cestuis que trust, and second,
who are these cestuis que trust. Assuming all that
is said about -the releases, he has not become
possessed personally of any interest; he holds
the whole as administrator. As to the estate,
speaking generally, his liability is for the whole
amount of the money in his hands.

Then we come to the question of who is to
have this fund, as among the children. According
to the contention of complainant’s counsel, if my
decision be right in the other matter, his client,
William F. Mullin would not be entitled, even to
one-eighth of the fund. The three children have
never asked for the whole fund, and it seems
to me that if they will unite in stating that all
that each one claims is one-eighth, that will elim-
inate all further question on this point.

I have been discussing this matter on the theory
that the release is an absolute release. But | do
not think it is absolute. There is a very singular
clause in all these releases, which counsel have
no doubt observed, not in the form books; in
Nixon’s forms, in Corbin’s forms, the release is
in terms that are absolute; whereas, in this case,
Mr. Fred Lum—no doubt with some object in
view—inserted this clause: “In consideration
whereof, I have released and discharged, and do
by these presents release and forever discharge
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the said executrix, and also the estate of Peter
Mullin, of and from any and all further or other
accounting or reckoning in respect to my interest
in said estate, and of and from any and all dis-
tributive shares, debts, dues, claims and demands,
which | ever had, now have, or hereafter can,
shall, or may have against said estate, by reason
of anything existing at the date hereof.” Now,
why did Mr. Lum put in these last words: “ exist-
ing at the date hereof”? Evidently he did not
intend the release to be absolute; he intended to
protect the children; he intended that it should
apply to everything that was existing at the date
thereof, and to nothing that existed after that
date. That would seem to be the only intelligent
construction. What else could he have meant?

Mr. Lum. He meant that they did not release
the real estate, he still kept their interest in the
real estate.

The Court. No, as adminstrator he had nothing
to do with the real estate. The realty, under the
will, vested absolutely, on the death of Peter
Mullin in the children, and as administrator he
had absolutely no concern with it, and so it cannot
relate to the real estate. The words related to
something else, and | take it that the Court must,
in view of the circumstances, construe that some-
thing else as meaning such right as they might
acquire, or as might come into being after the
release was given. Now all this right of the
children-—so far as the first three releasors are
concerned—has come into being since that time.
Consider the position of Mrs. Mullin when she
took this release. The children were then, almost
all of them, minors, except | suppose Joseph and
William, and they were being supported out of
the business, and there was an argument between
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the executrix and William that they should he
supported out of the business. Is it at all reason-
able to suppose that the release was intended to
include the only source from which they could be
adequately supported, a source which was then
bringing in some seven or eight thousand dollars
a year. Is it at all likely that Mr. Lum—careful
advisor as we know him to have been—would
have intended to cut off that source? | take it
that Mr. Lum had in view the very situation
which we now find existing when he wrote those
words. They appear in every release since that
time—they must have some meaning, and | cannot
attach any meaning to them except the meaning
that I have indicated. So it would seem to me
that whatever view may be taken of this matter,
William F. Mullin is still responsible for the
whole estate. There never has been any transfer
to him of any share of any of these children in
that estate; the utmost that could be said is that
they have agreed that they would not make any
further claim upon the estate, existing or that
might thereafter accrue; an agreement that would
redound to the advantage of those who have not
made any such claim. But | do not understand
that the position of the three children has ever
been that they are entitled to the whole; they
have not claimed it in their answer, and | presume,
Mr. Tansey, that they do not.

Mr. Tansey. No.

The Court. Well, they are of age and able to
speak for themselves. If there is a claim of that
sort it will have to be litigated between the
children.

Mr. Tansey. If the Court takes the view that
those releases did not cut off the releasors from
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The Court. That strikes me as the reasonable
construction, but Mr. Lum has been taking the
opposite view; he has been taking the view that
a fair construction of those releases includes the
partnership interest. If that is the proper con-
struction, it would seem to follow that those three
children are entitled to the whole, but, as | say,
I do not think that is a reasonable construction.

Mr. Tansey. Your Honor will remember that
there was a Western case cited in my brief which
seemed to take up the idea which your Honor
is touching on now.

The Court. Well, that is a different case alto-
gether.

Mr. Tansey. | want to make it plain to the
Court that | was arguing the case of the remaining
releasors, as well as my own special clients; |
am representing the other persons as well, and
| feel as though they are entitled to their share
of the Dbusiness.

The Court. 1 think the matter could be sim-
plified very much by their all agreeing that the
proper construction of the release is that it was
not intended to deprive any child of any share
in the undertaking business; that it was merely
intended to relate to the property which was then
being distributed.

Mr. Tansey. My clients are willing to do that,
they would be willing to take that view of it
because that is the view which they have been
contending for.

The Court. How many do you represent?

Mr. Tansey. | represent all of them.

The Court. And you are willing that that view

6/ should be taken.

Mr. Tansey. Yes.
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The Court. Then that simplifies the matter.
Now wijagt do you say to that view of the situation,
Mr. Lum?

Mr. Lum. 1 think it is entirely wrong, sir. |
do not understand the effect of a release in that
way at all; your Honor, as | understand it, is
construing a release as in effect an assignment.

The Court. What | want to know is how it
is Mullin personally acquired any interest in the
estate by reason of those releases. You take the
ground that they are an assignment to him person-
ally. You must go that extent. You must contend
that they are not what they appear to be on the
face of them, merely a release to him as admin-
istrator, discharging him as such from paying
anything further than those particular heirs; you
are considering them as an assignment of all the
residuary interest of the different children to him
personally.

Mr. Lum. That is the legal effect of it. It
seems to me if I am trustee and hold property
for ten cestuis que trust, they are each entitled
to one-tenth; they cannot under any circumstances
get more than that, because that is all that is
given to them in the will, and we could not, by
getting releases from nine of them, give the other
one, instead of one-tenth, which the will gave him,
ten-tenths. It does not seem to me that the
children, under any circumstances, can get more
than an eighth.

(Further discussion)

Mr. Lum. | suppose we can put it in this
form, that the decree would be that the fund
the three-eighths would go to those who are the
three complainants in this case, leaving the re-
belonged to the estate,” and specifically decree that
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mainder in the estate later to be determined,
because there might be a specific offset to any
one.

The Court. Yes, | would not of course while
this matter is pending make any order of distri-
bution. You and Mr. Lum can probably agree on
the form of a decree, which will enable you to
present this matter fairly to the Court of Errors.
The Court of Errors will pass upon this question.
If the Court of Errors affirms the finding of the
Master, and affirms the view that | have just
taken, that these releases are releases, made in
the first instance, to the executrix in her character
as executrix, and in the second instance to the
administrator in his character as administrator,
I do not believe Mr. Lum will ever contend that
that excludes his client from participation.
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IN CHANCERY OF NEW JERSEY.

10
Between J
Wittiam F. Murtnin, i

ComplainantA On Bill, etc.
and ( FinalDecree.

Annie E. Mu11in, et. als., i
Defendants. |

20

This matter being opened to the Conrt in the
presence of Lum, Tamblyn & Colyer, of counsel
with the complainant, and Michael J. Tansey,
Esquire, of counsel with the defendants, and it
appearing to the Court upon exceptions taken by
the complainant in this cause to the report made
herein on the thirtieth day of April, Nineteen
Hundred and Fourteen by Halsey M. Barrett,
Esquire, one of the Special Masters of this Court,
by virtue of an Order of Reference made to him 30
in this case on the twenty-second day of October,
Nineteen Hundred and Twelve, that the said excep-
tions should be overruled and the report of the
said Master in all things be ratified and confirmed;
and it further appearing that the question of the
effect, if any, of the releases given by certain of
the legatees under the will of Peter M. Mullin,
deceased, to wit, William F. Mullin, Grace Coburn,
Joseph L. Mullin, James S. Mullin and Isabel

Mulvihill, was reserved until the coming in of the 40
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Master’s report; and argument thereupon being
heard upon said question, and it being considered
that the said releases did not extend to or affect
any interest which said releasors or any of them
had in the undertaking business belonging to the
said estate or the proceeds thereof as accounted
for under said decree, and that the said releases
should be held and decreed to be of no effect as
against their rights in the said undertaking busi-
ness and the proceeds thereof;

It is thereupon on this Twentieth day of May,
Nineteen Hundred and Fifteen, by his Honor,
Edwin Robert Walker, Chancellor of the State of
New Jersey, ordered, adjudged and decreed and
the said Chancellor doth by virtue of the power and
authority of this Court order, adjudge and decree
that the exceptions aforesaid be and the same are
hereby overruled and the report of the said Master
be in all things ratified and confirmed, and that
the proceeds of the conduct of the said undertaking
business, as reported by the said Master, are a part
and portion of the assets of the estate of the said
Peter M. Mullin, deceased; and that the several
legatees under the last will and testament of the said
Peter M. Mullin, deceased are entitled to share
therein, pursuant to their interests under the said
last will and testament; and that the said releases
heretofore given by certain of the said legatees,
to wit, William F. Mullin, Grace Coburn, Joseph
L. Mullin, James S. Mullin, and Isabel Mulvihill
do not extend to or affect any right of the said
releasors in the proceeds derived from the conduct
of said undertaking business of the estate of the
said Peter M Mullin, deceased.

And it is further Ordered, Adjudged and Decreed
that there be allowed to Michael J. Tansey, solicitor
for the defendants, their cost of the suit to be taxed
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together with the sum of Three Thousand Dollars,
to be paid to Michael J. Tansey out of the fund,
as a counsel fee and that there be allowed to the

complainant his costs of suit payable out of the
fund.

And it is further Ordered that complainant do
within twenty days from the date hereof file his 10
accounting of the corpus of the estate aside from
the undertaking business.

Respectfully advised,

E. R. WALKER, C.
Respectfully advised,

F rederic W. Stevens, V. C.
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Notice of Appeal.
(Filed June 7, 1915))

IN CHANCERY OF NEW JERSEY.

mBetween
Wittiam F. Mullin, _
Complainant, ©On Bill, €t
Notice of
one Appeal.

Annie E. Mul1in, et. als,,
Defendants.

The complainant hereby appeals from the final
decree made in this Court in the above stated cause
on the twentieth day of May, Nineteen hundred and
fifteen, and from the whole and every part thereof
to the New Jersey Court of Errors and Appeals
in the last resort in all causes.

Dated June 3, 1915.

LUM, TAMBLYN & COLYER,
Solicitors for and of Counsel with Complainant.
I conceive there is good cause for appeal in the
above stated cause.
RALPH E. LUM,
Of Counsel with Complainant.
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Petition of Appeal.
(Filed June 24, 1915.))

New Jersey Court of Errors and Appeals

Between
William F. Mulli.n, On Bill, etc.
Complainant-Appellant,
Petition of
and
Appeal.

Annie E. Mullin, et. als.,
Defendants-Respondents.

To the Honorable, the Court of Errors and Appeals
in the last Resort in all Causes.

The petition of William F. Mullin, the appellant
in the above stated cause, respectfully shows that
your petitioner finds himself aggrieved by the
final decree made in the Court of Chancery by
His Honor, Edwin Robert Walker, Chancellor of
the State of New Jersey, bearing date the Twen-
tieth day of May, A. D. Nineteen hundred and
fifteen, wherein the said William F. Mullin, in-
dividually and as administrator with the will an-
nexed of Peter M. Mullin, deceased, was complain-
ant and Annie E. Mullin, et. als., were defendants,
in this respect, to wit, that the said decree adjudges
that the exceptions taken by the complainant to the
report made herein on the Thirtieth day of April,
Nineteen hundred and fourteen, by Halsey M. Bar-
lett, Esquire, one of the Special Masters of the
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Court of Chancery, be and the same were thereby
overruled and the report of the said Master was in
all things ratified and confirmed, and that the pro-
ceeds of the conduct of the said undertaking busi-
ness, as reported by said Master, were a part and
portion of the assets of the estate of the said Peter
M. Mullin, deceased, and that the several legatees
under the last will and testament of the said Peter
M. Mullin, deceased, were entitled to share therein,
pursuant to the interests under the said last will
and testament, and that the said releases heretofore
given by certain of the said legatees, to wit, Wil-
liam F. Mullin, Grace Coburn, Joseph L. Mullin,
James S. Mullin and Isabel Mulvihill, do not extend
to or affect any right of the said releasors in the
proceeds derived from the conduct of the said
undertaking business of the estate of the said Peter
M. Mullin, deceased.

And your petitioner humbly appeals from the
whole and every part of the said decree of the
Chancellor, which decrees as aforesaid, upon the
ground that the same is erroneous for that the said
exceptions taken by the said complainant to the
said report of the said Special Master should have
been allowed and sustained and that the said re-
port of the said Master should only be ratified and
confirmed as modified by the exceptions so as afore-
said filed by the complainant; and also for that
the proceeds of the conduct of the said undertaking
business, as reported by the said Master, are not a
part and portion of the assets of the estate of the
said Peter M. Mullin, and that the several legatees
under said will are not entitled to share therein for
that the said alleged proceeds of said undertaking
business are the private property of the said com
plainant, William F. Mullin, and further for that
the releases given by the said legatees extinguished
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and released any rights that the said legatees may (
have had in the proceeds derived from the conduct
of said undertaking business.

Your petitioner therefore prays that the said de-
cree of the said Chancellor may be reversed and set
aside and for nothing holden, and that your peti-
tioner may have such relief in the premises as to 10
this Honorable Court shall seem meet.

LUM, TAMBLYN & COLYER,
Solicitors for and of Counsel with Appellant.

RALPH E. LUM,
Of Counsel with Appellant.
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Answer to Petition of Appeal.
(Filed July 23, 1915,)

NEW JERSEY COURT OF ERRORS
AND APPEALS.

Between
Wirttiam F. Multin, On Bill, etc,
Complainant-Appellant,  Answer to
and Petition of
Appeal.

Annie E. Mul1in, et. als.,
Defendants-Respondents.

The Answer of Annie E. Mullin, Marie Mullin
Rafter, Peter M. Mullin, Joseph L. Mullin, Grace
Coburn, James S. Mullin and Isabel Mulvihill,
respondents to the Petition of Appeal of William
F. Mullin, appellant:

These respondents not acknowledging all or any
of the matters which in the said petition of appeal
are contained to be true for answer thereunto say
and admit that a decree was on the Twentieth day
of May, Nineteen hundred and fifteen, made and
entered in the Court of Chancery, in the cause for
the purpose mentioned in the said petition as is
therein stated; but as to the substance and form
thereof, these respondents pray to refer thereto
when the same shall be produced.

And these respondents are advised and believe
that the said decree is agreeable to equity, and they
pray that the same may be affirmed with costs to
be adjudged to these respondents.

MICHAEL J. TANSEY,
Solicitor for and of Counsel with Respondents.



