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Order Appointing Receiver.

In Chancery of New Jersey

Between
Lincoln  Materi als  Co mpa n y , I

In c ., f
Complainant, i On Bill, etc.

\ Order Appointing
and /  Receiver.

Go o dw in  Con st r u c ti on  Co mpa n y , 1 
et als., 1

Defendants, f

This matter being opened to the Court by Joseph 
Steiner and Howard Isherwood, Solicitors for and 
of Counsel with the above named complainant, 
and an order having been made in this cause on 
the Fifteenth day of March, 1926, wherein among 
other things the creditors and stockholders of the 
defendant corporation were ordered to show cause 
before this Court on the thirtieth day of March, 
1926, at 16:00 o’clock in the forenoon of that day 
or as soon thereafter as this matter can be heard, 
at the Chancery Chambers, Prudential Building, 
Newark, N. J., why said defendant corporation 
should not be adjudged insolvent, and why the said 
receivership should not be made permanent under 
the provisions of “An Act concerning Corporations 
(Revision of 1896)” and its supplements and 
amendments, according to the prayer of said Bill 
of Complaint and why Walter Sherwood, Receiver
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Order Appointing Receiver.

heretofore appointed in this cause, should not be 
continued; and proof of mailing a copy of said 
order to the Creditors and Stockholders of said de-
fendant corporation being now presented to the 
Court and being duly filed, and no cause being 

10 shown to the contrary;
It is on this thirtieth day of March, 1926, Or der ed 

that Walter Sherwood be and he hereby is con-
tinued as Receiver of the above named defendant 
corporation with all the powers and authorities in-
cident thereto and conferred upon him by the 
order heretofore made appointing him Receiver, 
and especially by the Act entitled; “An Act Con-
cerning Corporations (Revision of 1896)” and the 
supplements thereto and the acts amendatory 
thereof;

And it is further Or der ed  that the restraint con-
tained in the order to show cause as against the 
defendant Max Chopik and the Sheriff of the 
County of Essex be continued until further order 
of this Court.

E. R. W alke r ,
C.

Respectfully advised,
30

A lonz o  Ch u r c h ,
V.-C.

40
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Order of Sale.
IN CHANCERY OF NEW JERSEY.

Between
L inco ln  Materi als  Co mpa n y , In c ., 

Complainant,

and
On Bill, &c. 

Order of Sale.

Go o d w in  Co n st r u c ti on  Co mpa n y ,
Defendant.

------------------------- ---------------------- i

10

This matter being opened to the Court by Joseph 
Steiner, of Counsel with W^alter Sherwood, the 
Receiver of the above defendant company, and an 
Order having been made in this cause on the sixth 20 
day of January, 1927, wherein, among other things, 
the creditors of the defendant corporation were 
ordered to show cause before this Court on the 
date hereof at ten o’clock in the forenoon of that 
date, or as soon thereafter as the matter might be 
heard at the Chancery Chambers, 1060 Broad 
Street, Newark, New Jersey, why the said receiver 
should not carry out a certain contract entered 
into by him with John A. McKenna for the sale 
of premises belonging to the defendant corporation 
at the time of its insolvency, lying, situate and be-
ing in the City of East Orange, County of Essex 
and State of New Jersey, and why the said contract 
m all its parts should not be ratified and confirmed, 
and further why the said property should not be 
sold free and clear and discharged of liens of any 
persons or corporations set out in said Rule to 
Show Cause, and of any additional persons or cor-
porations who might have notice of said order; 40



4

Order of Sale.

and proof of mailing or serving of a copy of sRid 
Order upon the said creditors or upon their so-
licitors, pursuant to the terms of said order, being 
now presented to the Court and being duly filed, 
and no cause being shown or appearing why said 

10 contract for the sale of the aforesaid premises 
should not be ratified and confirmed,

It is, on this eighteenth day of January, 1927, 
Or d er ed , that the aforesaid contract for the sale of 
premises be and the same is in all things ratified 
and confirmed, and that the said receiver proceed 
to make conveyance of the said premises accord-
ing to the conditions of said contract for sale, and 
that the said receiver hold the monies derived 

2q therefrom to abide the further order of this Court.
E. R. W alker ,

C.
Respectfully advised,

A lonz o  Ch u r c h ,
V. C.

30
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Receiver’s Report and Account.
IN CHANCERY OF NEW JERSEY.

-------------- ->
Between

L inc ol n  Mat eri als  Co., In c .,
Complainant,

and

Go o d w in  Co n st r u c ti on  Co mpa n y ,
Defendant.

To: His Honor, E d w in  Ro ber t  W a l k e r , 
Chancellor of the State of New Jersey

> Receiver’s Report 
and Account.

The petition and report of Walter Sherwood re-
spectfully shows unto your Honor and alleges:

1. That he is the receiver of the above named 
defendant corporation duly appointed and acting 
as such, having furnished his bond pursuant to 
the order of his appointment and having taken his 
oath pursuant to the Statutes of the State of New 
Jersey in such case made and provided.

2. That Joseph Steiner is his attorney duly ap-
pointed by an order of this Court and acting as 
such.

3. That your petitioner did, after his appoint-
ment, take possession of all of the assets of the 
defendant corporation which assets are more par-
ticularly set forth in Schedule “A” hereunto an-
nexed and made a part hereof.

4. That your petitioner acting under and pur-
suant to an order of this Court, did make sale of 
part of the assets of the defendant corporation, 
consisting of an unfinished twenty-four (24) family 
apartment house known and designated as #14 
North Walnut Street, East Orange, New Jersey, 
which property is more particularly described in
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Receiver’s Report and Account.

Schedule “A” hereunto annexed. That under the 
terms of the contract of said sale, petitioner com-
pleted the erection of said house and conveyed 
said completed house to one, John A. McKenna, 
the purchaser in said contract, and received the 

10 sum of ($128,500) from him. In addition to said 
purchase price your petitioner has had other in-
comes as receiver all of which income items are 
more particularly set forth in Schedule B here-
unto annexed and marked Schedule “B.”

5. That your petitioner, acting in his capacity 
as receiver of the defendant corporation, did incur 
various and divers expenditures and disburse-
ments which items are more particularly set forth

2o in Schedule “ C” hereunto annexed and made a 
part hereof.

6. That your petitioner has in his possession a 
balance of ($92,565.96) to be disbursed as adminis-
tration expenses and for payments to creditors and 
the amounts of their claims and the order of pri-
ority of said claims is specifically set forth in 
Schedule “D” hereunto annexed and made a part 
hereof.

30 7. Your petitioner prays that this his report
may be passed upon and allowed and that he be 
granted an allowance as receiver, and that his at-
torney, Joseph Steiner, be granted an allowance 
as attorney for said receiver and that after pay-
ment of the administration expenses the balance 
be divided among the creditors as set forth in 
Schedule “D” and that your petitioner be dis-
charged from all further duties and liabilities with 
respect to said trust to the extent of the funds tor 

40 which he has accounted.
And your petitioner will ever pray, etc.

W a l t er  She rm a n .
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Receiver’s Report and Account.

SCHEDULE “A.”

A s s e t s  o f  t h e  Co mpa n y .

Receiver charges himself with having taken all 
of the assets of the defendant, Goodwin Construc-
tion Company, consisting of the following: 10

(a) Unfinished 24 family apartment house 
known and designated as #14 North Wal-
nut Street, East Orange, New Jersey, which 
tract or parcel of land is more particularly 
described as follows:

“Premises in the City of East Orange, 
County of Essex and State of New Jersey— 
Beginning at a point in the easterly line of 
North Walnut Street said point being dis- 20 
tant one hundred and twenty-five feet and 
thirty one one-hundredths of a foot from the 
intersection of the easterly line of North 
Walnut Street and the northerly line of 
Main Street; thence south forty-five degrees 
thirty eight minutes east one hundred and 
nine feet to a point in the property line of 
the City of East Orange; thence along said 
lands of the City of East Orange north fifty- 
four degrees east seventy two feet and ninety 30 
four one-hundredths of a foot; thence still 
along lands of the City of East Orange forty- 
five degrees thirty-eight minutes west one 
hundred and twenty-nine feet and ninety- 
seven one-hundredths of a foot to the east-
erly line of North Walnut Street; thence 
along said line south thirty-seven degrees 
twenty-five minutes west seventy-two and 
forty-four one-hundredths of a foot to the 
point and place of Be g in n in g .”
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Receiver's Report and Account.

(b) Lot on Eagle Rock Avenue more par-
ticularly described as follows:

“Premises in the Town of West Orange- 
Beginning at a point in the new easterly line 
of Eagle Rock Avenue distant one hundred 

10 twenty-nine feet and sixty-five one hun-
dredths of a foot northerly from the inter-
section of said new easterly line of Eagle 
Rock Avenue with the northerly line of Ash- 
wood Terrace in line of lands recently con-
veyed by Anne E. Williams and Marion Wil-
liams to one Felix Karam; thence running 
along line of said land and with line of lands 
conveyed by Anne E. Williams & Marion 
Williams to Robert L. Chapman, Leo Silver 
and Raymond Kreest south sixty-seven de-
grees forty-seven minutes east one hundred 
thirty feet and seventeen one hundredths of 
a foot; thence running north twenty-nine de-
grees twenty-five minutes east fifty feet to a 
mark on a rock situated in line of lands now 
or formerly of Virginia B. Williams; thence 
running along same north one degrees fifty- 
two minutes east ninety feet and thirty-five 

30 one hundredths of a foot to a station situated
in the southerly line of lands now or for-
merly of Michael Dooley; thence running 
along same north seventy-six degrees twen-
ty-five minutes west one hundred twenty- 
three feet and ninety-seven one hundredths 
of a foot more or less to an iron pipe sit-
uated in the new easterly line of Eagle Rock 
Avenue and thence running along same 
south thirteen degrees thirty-five minutes 

40 West one hundred seventeen feet and four
one hundredths of a foot to the point and 
placé of Be g in n in g .”
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Receiver's Report and Account

SCHEDULE “B.”
Receiver charges himself with having received the following items:

Nov. 29, 1926 Rocco E. Fornatoro .. 
Dec. 6, 1926 John A. McKenna . . . .  
Jan. 22, 1927 John A. McKenna 
June 27, 1927 John A. McKenna

27, 1927 Interest ...... ...............
Dec. 29, 1926 Interest ........... ..........
Feb. 28, 1927 Interest ........... ...........
Mar. 31, 1927 Interest ......................
Apr. 30, 1927 Interest ......................
May 27, 1927 Drummond—Rent . . .
June 2, 1927 Brohm ........................

Murphy ......................
Bloomer ....................

May 27, 1927 Interest ......................
June 22, 1927 John Stegmayer—Rent 
July 2, 1927 Brohm—Rent ........... .

July 25, 1927

Aug. 2, 1927 
3, 1927

11, 1927 
11, 1927

26, 1927
27, 1927 
30, 1927

SePt. 1, 1927

6, 1927

Reichert—Rent ..................
Lucas—Deposit R en t......... .
Willard—Deposit Rent
Love—Deposit R ent........... .
Willard—R en t....... ............ .
John Stegmayer—Rent .......
Herbert Brass—Deposit Rent
F. J. Jarosch—R ent...............
Bloomer—Rent ....................
Reichert—R ent......... ...........
Brohm—R en t........................
Lucas—Rent ..........................
Richardson—R en t.................
Bragg—R en t..........................
Reichert—R ent......................
Brohn—Rent ..........................
John Lucas—R ent.................
Charles Frost—R ent.............
Love—R en t........... .

$1,000.00
1,000.00
3.000. 00 10
6.000. 00 

1.86 
1.81

14.51
9.58
6.57

70.00
55.00
65.00
75.00
2.84 20

65.00
55.00
20.00 
10.00
5.00 .

55.00
60.00
65.00
35.00
75.00

150.00 30
40.00
55.00
55.00
10.00
35.00
60.00
55.00
65.00
25.00
55.00 4o
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a 1 no'7 .............  65.00O, 1 \}£ti
7, 1927 
7, 1927

............  140.00uruiiimuiiu ....................................

............  65.00W llllclIIloUll lAClll ..........................

............  65,00

............  40.00Jl iICIIcLL CloUll ................................

............  75.007, 1927
n 1007 ............  70.00/, iy2/ iirumiuuuu ncm ..........................

............  60.0012, 1927 ............. 25.00
1 /I -f 007 ............  5.0014, iy2/ raui VV cMin x tent ..........................

......... 10.00
19, 1927 55.00

60.00
65.00
55.00
40.00

22, 1927 50.00
25.0024, iyz/ 50.00
65.0024, iy2/ 

27, 1927
28.00
55.001, 102/ 47.00
67.50

o, iy2/ jl#uc 3.s x\C/Xit #*••••••••-** 60.00
55.00

4, 1927
70.00
75.00
75.00
65.00
60.00
70.00
65.00

10, 1927 
15, 1927

10.00
Geo. W. Baptiste—rieni .................... 10.00

5.00

18, 1927 
13, 1927

60.00
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Receiver’s Report and Account.

17, 1927 

Nov. 2, 1927

2, 1927

4, 1927

Oct. 7, 1927

Nov. 9, 1927

16, 1927

29, 1927 
Dec. 16, 1927 

29, 1927

Ekelund— R e n t .............................................................  60.00
Drummond— Dep. R e n t ....................... ....................  70.00
Nelson— Rent ................................................................ 65.00
Meimer— R e n t .............................................................. 65.00
W eston— Rent ...........   65.00
Lucas— R e n t ..................................................................  67.50
Stegmayer— R e n t .........................................................  6500
Love— R e n t ..................................................................... 60.00
Weston— Rent . . . .................................. .................... 70.00
W illard— R e n t .............................................................. 65 00
Jarosch— Rent .............................................................  75.00
Hern— R e n t ..................................................................... 65.00
Richardson— R e n t .......................................................  50.00
Reichert— Rent ............................................................ 60.00
Amable— Rent .............................................   65.00
Drummond— R e n t .......................................................  70.00
Bloomer— Rent ...........................................................  75.00
Steffens— R e n t ..............................................................  75.00
Bragg— Rent ..................................................................  70.00
Hines— R e n t ....................    65.00
Frost— R e n t ....................................................................  75.00
W illiamson— Rent ..................    70.00
Caire— R e n t ....................................................................  75 00
East Orange W ater Department— Return of

Meter D e p o sit.........................................................  12.00
Beatty— Rent ................................................................  75*00
John A. M cK en n a .......................................................  117,836.08
Interest............................................................................. 50 07
Huegel & Clark— Refund on Ins........................ ... 42.24
Interest.............................................................................. 170.05

10

20

30

$134,102.61

40
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SCHEDULE “ C.”
Receiver charges himself with having incurred the following ex-

Rocco E. Fornataro—Ret. of Deposit . . . . . . .  $1,000.00
Hugh Knowles—W atchman...........................  150.00
Frank Connington—Carpenter.....................  56.00
Schryver & Geylor—Rond .............................  50.00
Milwaukee Mechanics Insurance Co.—Insur-

ance .......................................... •.................  499.95
Frank Connington—Carpenter.....................  61.60
Hugh Knowles—Watchman...........................  40.00
J. Crawford—Labor ........... .  24.00
City of East Orange—Old Water R ill..........  33.67
Frank Connington—Carpenter.....................  61.60
Hugh Knowles—W atchm an........................... 20.00
J. Crawford—L abor........................................  26.40
John Hinke—Steamfitter H elper........... —  13.00
Joseph Albert—Steamfitter ........................... 24.00
Orange Lumber Co.—Lumber.......................  31.11
Orange Sash Door & Glass Co.—Lumber . . . .  94.09
Renj. Myer Co.—Hardware..........................   3.20
Frank Connington—Carpenter.....................  31-6®
Hugh Knowles—Watchman........................... 20‘®®
John Hinke—Steamfitter Helper...................  49.50
Joseph Albert—Steamfitter ........................... ^  jj®

Frank Connington—Carpenter.....................
Hugh Knowles—Watchman........................... "®’
John Hinke—Steamfitter H elper.................. '
Joseph Albert—Steamfitter ..........................  '
Schnarr & Rue—T ile r .................................... or3 S6
Bosman & Cussin—D oors..............................  ’
Henry B. Geddis Co.—Plumbing.................
Ornage Lumber Co.—Lumber.......................
Bosman & Cussin—D oors..............................  „'qq
N. Cohen—Hardware.....................................
Lincoln Materials Co.—Mason Materials----  ^
Frank Connington—Carpenter.....................

penses:
Dec. 12, 1926
Jan. 27, 1927

28, 1927
27, 1927
29, 1927

Feb. 4, 1927
4, 1927
4, 1927
5, 1927

11, 1927
11, 1927
11, 1927
11, 1927
11, 1927
10, 1927
10, 1927
10, 1927
18, 1927
18, 1927
18, 1927
18, 1927
25, 1927
26, 1927
25, 1927
25, 1927
25, 1927
28, 1927
28, 1927

Mar. 1, 1927
1, 1927
2, 1927
3, 1927
3, 1927
4, 1927
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4, 1927 Hugh Knowles—Watchman...........................
4, 1927 John Hinke—Steamfitter Helper..................
4, 1927 Joseph Albert—Steamfitter............................
8, 1927 E. E. Steiner & Co.—Smoke P ip e ...................

11, 1927 Frank Connington—Carpenter......................
11, 1927 Hugh Knowles—Watchman ............................
11, 1927 John Hinke—Steamfitter H elper...................
11, 1927 Joseph Albert—Steamfitter............................
14, 1927 John Hinke—Steamfitter H elper..................
14, 1927 Joseph Albert—Steamfitter............................
14, 1927 Howard Plumbing Co.—Plumbing
14, 1927 Orange Sash & Door & Glass Co.—Lumber
14, 1927 Benj. Myer—Hardware...................................
16, 1927 Schnarr & Rue—T ile r .....................................
17, 1927 Walter K. Sherwood—Plaster Trowels

Sand Trowels.................
Brush............................. .
G. J. Unions...................

18, 1927 Frank Connington—Carpenter
18, 1927 Hugh Knowles—Watchman............................
18, 1927 Lester Colloton—Plumber
18, 1927 Walter K. Sherwood—1"  Nipple
23, 1927 Henry B. Geddes & Co.—Plumbing . . . . ” .
25, 1927 Frank Connington—Carpenter......................
25, 1927 Hugh Knowles—Watchman ..........................
25, 1927 Lester Colloton—Plum ber..............................
25, 1927 A. Romder—Plumber H elper........................
25, 1927 Columbia Marble Works—Marble .................
25, 1927 Walter K. Sherwood—Pd. Roseville Plumb-

ing Supply Co................................................
29, 1927 Cash—Plumbers—Lester Colloton.................

* . A. R om der........................
r* > 1927 Frank Connington—Carpenter......................

1, 1927 Hugh Knowles—Watchman .........................
2, 1927 Newark Glass Co.—Glass....................
2, 1927 City of East Orange—W a ter .............
k Frank Connington—Carpenter ...............
R iq  ” Hugh B ow ies— Watchman...............
o, 1927 Jacobson & Alpert—Painting........................

20.00
49.50
71.50 

128.00
61.60
20.00
49.50
71.50
13.50
19.50

442.50 
44.54 
39.78

630.00
1.00
.70
.55
.60

61.60
20.00 
26.00
1.58
3.22

61.60
20.00
71.50 
38.20

600.00

10

20

30

4.80
32.50 
16.00 
61.60 
20.00
11.50 
4.99

61.60
20.00 4 o 

200.00
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13, 1927 
15, 1927 
15, 1927 
15, 1927 
15, 1927 
18, 1927

23, 1927 
23, 1927 
23, 1927 
23, 1927 
23, 1927 
23, 1927 
23, 1927 
26, 1927

29, 1927 
29, 1927

29, 1927 
29, 1927 

May 6, 1927 
6, 1927 
6, 1927 
6, 1927 

11, 1927 
13, 1927 
13, 1927 
13, 1927 
13, 1927 
17, 1927 
19, 1927

20, 1927 
20, 1927 
20, 1927 
20, 1927 
25, 1927 
25, 1927

Alexander T. Millar—Mason W o rk .........
Frank Connington—Carpenter ....................
Hugh Knowles—Watchman .........................
Lester Colloton—Plumber ...........................
A. Romber—Plumber H elper........................
Schryver & Geyler—Comp. Policy Cont.

Public Lia......................................................
Frank Connington—Carpenter......................
Hugh Knowles—Watchman ........................
Lester Collotin—Plumber .............................
A. Ronder—-Plumber H elper.........................
J. Crawford—L abor........................................
Jacobson & Alpert—Painting.......................
City of East Orange—Water M ain ..............
Walter K. Sherwood—Plumber Helper—

A. Ronder ...................................................
Hugh Knowles—Watchman .........................
Walter K. Sherwood—Lester Colloton—

Steamfitter...................... .......................... .
Frank Connington—Carpenter.....................
J. Crawford—L abor........................................
Frank Connington—Carpenter.....................
Hugh Knowles—Watchman .........................
Lester Colloton—Plumber ..................
John Butler—Plumber H elper.....................
Wm. O’Connell—Labor ................................
Frank Connington—Garpfenter.....................
Hugh Knowles—Watchman .........................
Lester Colloton—Plum ber......... ...............
John Buttler—Plumber Helper — ..............
Irvington Electric Co.—Electrical Work. . . . .  
Newark Sheet Metal & Kalamein Co.—Fire

Proof D oors.................................................
Peter Ford—Labor ........................................
Mable Moore—Cleaning .........................
Lester Colloton—Plumber  ....................*
Frank Connington—Carpenter ...................
Schryver & Geylor—B on d ............................
Jacobson & Alpert—Painting .....................

401.60
61.60
20.00
58.50 
28.80

60.50 
61.60 
20.00
71.50
35.00 
6.50

400.00 
144.20

9.60
20.00

71.50 
61.60
13.00 
61.60
20.00
71.50
32.00
10.00 
61.60 
20.00
71.50 
38.20

1,000.00

57.00
2.60 

25.90
71.50 
61.60
50.00

200.00
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25, 1927 Alexander T. Millar—Mason Work 
25, 1927 Frank Connington—Carpenter
25, 1927 Lester Colloton—Plumbing ......................
25, 1927 Mabel Moore—Gleaning.......

June 1, 1927 James Clinch—Janitor
3, 1927 Mabel Moore—Gleaning..........................
8, 1927 Lincoln Materials Go.—Mason Materials.......

10, 1927 Stove Manufacturers Corp.—Smoke Pipe__
Gas R ange......... .......................

10, 1927 Raymond D. Schott—Signs........................
20, 1927 James Clinch—Janitor..............................
22, 1927 Orange Lumber Co.—Lum ber....................

July 5, 1927 Stove Manufacturing Corp.—Smoke Pipe__
Gas Range .................................

5, 1927 Watchung Coal Co.—Coal
6, 1927 Walter K. Sherwood—Cleaning Materials.

14, 1927 James Clinch—Janitor..............................
15, 1927 Frank Connington—Carpenter.........  .,

Aug. 1, 1927 James Clinch—Janitor
3, 1927 Moora Shade & Awning Co.—Shades

11, 1927 James Clinch—Supplies...........................
12, 1927 Irvington Electric Co.—Electric Work. . . .
12, 1927 Henry B. Geddes & Co.—Plumbing......... .
13, 1927 Frank Cozzoline—Leases ..........................

« * Jü’ ÎÜ27 Universal Stationery Co.—Rent B o o k ___
Sept. 10, 1927 James Clinch—Janitor .

Oct.

13, 1927 
13, 1927
13, 1927
14, 1927 
29, 1927 
29, 1927 
5, 1927 
5, 1927 
7, 1927

11, 1927 
11, 1927

11, 1927

James Clinch—Janitor............................
Howard Plumbing Co.—Plumbing.........
J. Standberg—Floor Scraping...............
E. R. Saxon—Plumbing W o r k ...............
Jacobson & Alpert—Painting.................
Irvington Electric Co.—Electrical Work, 
Irvington Electric Co.—Electrical W ork ..
James Clinch—Janitor .................... ........
Mrs. T. Gavin—Return of Deposit on Apr..
Garlock & Mishelf—R en t..........................
Lincoln Materials Co.—Mason Materials. 
Drummond Check returned—not good 
Francis Lang Co.—Plumbing..................

45.60
61.60
71.50
22.50 
60.00 
25.90 
14.32 10

14.49
8.00

16.53
25.82

13.40
11.00
4.23

60.00
66.00
60.00

136.50
4.07

200.00
156.62

2.81
1.50

60.00
6.76

500.00 
193.94
125.00
500.00
200.00 
300.00

60.00
10.00
32.00 
3.41

70.00 
9.05

20

30

40
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13, 1927 
19, 1927 

Nov. 3, 1927
3, 1927
4, 1927 

16, 1927

16, 1927 
16, 1927 
21, 1927 
21, 1927 
21, 1927

21, 1927 
21, 1927 
21, 1927 
21, 1927

21, 1927 
21, 1927 
28, 1927 

Dec. 10, 1927 
13, 1927 

Jan. 3, 1928 
6, 1928

10, 1928 
Feb. 8, 1928 

8, 1928 
Mar. 20, 1928

Stephen G. Fredericks—Steam Fittings.......
Irvington Electric Co.—Electrical W o rk ----
Jacobsen & Alpert—Painting ........................
Schryer & Geylor—Insurance ......................
F. G. Wieland—Insurance—F ir e ..................
W. S. Maltby—Commission of Sale on

property.......................................................
W. S. Maltby—Do ..........................................
Jacobson & Alpert—rPainting.........................
Benj. Myer Co.—Hardware.............................
Howard Plumbing Go.—Plumbing materials.. 
Kantor & Kantor, Attys. for Columbia Marble

Works—Marble............................................
Winchester & Muhlberg, Inc.—Screens.........
Schnarr & Rue—T ilin g ..............................
Arthur G. Tewellas—Gas Ranges & Ice Boxes 
S. Rabinowitz Iron Works—Iron Door & Fire

Escapes ........................................................
Peter Russo—-Dumbwaiters .........................
Hugh Knowles—Watchman ................ .
Frank Connington—Carpenter .............. • • •
Pride of Newark B/L Ass’n.—Mortgage.......
Altman & Altman—F e e ..................................
City of East Orange—Water B il l ..................
John T. Van Riper—A tty. Kewanee Boiler

Co.—Judgment...........................................
W. A. Clapp, Collector—Tax S ale ................
John Gallina—Mason Work .................. ......
Watchung Coal Co.—C oa l.............................
East Orange Tax Collector—Taxes....... ......

22.80
500.00
200.00
22.23

247.50

1.706.25
1.706.25

700.00 
318.80 
444.26

755.00 
343.20
60.00 

1,304.00

100.00
240.00 
732.86
64.00 

14,036.92
250.00 
44.81

542.82
2,282.62

40.00
99.00

1.154.25

$41,536.65

40



Receiver’s Report and Account.

SCHEDULE “D.”
Claims proven and filed with the receiver in the order of their respec-

tive priority as determined by the receiver and in amounts proven and 
allowed by the receiver are herein set forth:
1. Samuel Werbel—on account of a mortgage 

made by the Goodwin Construction Company 
to him in the sum of $60,000; the receiver finds 
that Samuel Werbel is entitled to priority in
the sum o f ............................................1..........  $56,000.00
on account of the principal of said mortgage 
and interest on said mortgage from the date 
of its making until date of the appointment of 
the receiver in the sum o f ...................... ......... 3 q io  00

making a total due to Samuel Werbel for which he is
entitled priority of payment . . . ............................
Receiver finds that $4,000, the balance of said mortgage, 
and insurance advanced by Mr. Werbel in the sum of 
$658.67 should be accounted for among the general claims 
of this estate and paid with them.

2. The claimants hereinbelow listed proved their claims be-
fore the receiver in the amounts set opposite their names 
and are entitled to a pro rata payment among them after 
the payment of the above set forth mortgage:
(a) Levy Bros. Co., Inc.........
(b) Max Chopik............................. ' [ ‘
(c) Passaic-Bergen Lumber Co.......................
(d) John R. Blair Company............................
(e) Consolidated Expanding Metals Co. .
t) Mayer-Bez Stone Company, Inc................
(§) Nathan Cohen......................
(h) Pierce, Butler & Pierce
0) Sterling Engineering Company...............
U) Lincoln Materials Company___
k) Henry R. Isenberg Co...................

(1) Isaac Ginsburg

$4,049.00
1,774.65
4,809.95
1,665.85

620.00
400.00 
397.88
600.00
627.00 

14,329.57
3,900.00

763.00

$59,010.00

33.936.90
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Receiver's Report and Account.

3. Newark Holding Company—on account of a 
mortgage held by it covering the premises in 
question which mortgage is in the principal
sum o f ............................................................. $15,000.00
and interest thereon from the date of its mak-
ing until date of the appointment of the re-
ceiver in the sum o f ........................................  1,082.50

making a total due to the Newark Holding Company to 
be paid after the payment to Samuel Werbel and the 
items set forth in paragraph 2 ..........................................

4. The claimants hereinbelow listed proved their claims be-
fore the receiver in the amounts set opposite their names 
and are entitled to payment as general claimants after 
the payment of the above set forth claims:

20 (a) S. Rabinowitz Iron Works ....................  $2,127.00
(b) Louis Schrenell ......................................... 6,400.00
(c) K. D. Flooring Company.  602.64
(d) Commercial Casualty Insurance Company 263.70
(e) Samuel Werbel for principal of

mortgage ...................................  $4,000.00
for insurance advanced . . .  658.67 4,658.67

Total

30

16,082.50

14,052.01

$123,081.41

40
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Receiver’s Report and Account.

State of New Jersey, )
County of Essex, j ss,:

Wa lt er  Sh er wo od , being duly sworn according 
to law, upon his oath, deposes and says:

I am the receiver of the Goodwin Construction 10 
Company, defendant in the within action. I have 
read the within report and account and state that 
it contains a just and true statement and account 
of the moneys paid to me as received of the Good-
win Construction Company and that the sums of 
money in said report mentioned as having been 
paid by me for the several purposes therein men-
tioned were actually and truly so paid by me for 
the said purposes therein mentioned, and that the 
said report and account and all the matters and 20 
things therein contained are true to the best of my 
knowledge, information and belief.

W al te r  Sherw ood .

Subscribed and sworn to before me) 
this 29th day of February, 1928. \

Ch a r l e s  Se e l e y ,
An Attorney-at-Law of

N. J. go

40



Petition.
IN CHANCERY OF NEW JERSEY.

Between
L in c o l n  Materi als  Co mpa n y , In c .,

Complainant,

and

On Bill, &c.
Appeal by Samuel 

>■ Werbel from

Go o d w in  Con st r u c ti on  Co mpa n y , 
In c .,

Defendant.

Determination 
of Receiver.

To the Honorable, Ed w in  Ro ber t  W a l k e r , Chan-
cellor of the State of New Jersey:

The Petition of Samuel Werbel respectfully 
shows that:

1. He is a creditor of Goodwin Construction 
Company, by reason of being the holder of a bond 
of said Defendant Company in the principal sum 
of $60,000.00, dated April 22, 1925, which provides, 
among other things, that interest is payable there-
on at the rate of 6% per annum, and that your 
Petitioner is obligated thereunder to protect and 
preserve the mortgaged premises and to insure 
the same and to advance and pay the premiums 
thereon, and that said Bond is secured by a mort-
gage in the aforesaid sum of $60,000.00, on prem-
ises of it, designated as #14 North Walnut Street, 
in the City of East Orange, County of Essex, State 
of New Jersey, and that he presented his claim to 
the Receiver appointed in this cause for allow-
ance. Under the terms of Petitioner’s mortgage, 
as set forth in next preceding paragraph, he ad-
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Petition.

vanced premiums in the amount of $658.67 on pol-
icies of insurance which were necessary, placed 
for the protection of the building erected on the 
mortgaged premises, for which amount, your Peti-
tioner presented a claim to said Receiver and 
asked that it be added to and become a part of the 10 
principal of Petitioner’s mortgage, pursuant to the 
terms of said mortgage. Said Receiver refused to 
so allow your Petitioner, but did allow the afore-
said sum as a general claim against the estate.

2. The said Receiver allowed your Petitioner’s 
claim on said mortgage to the extent of $56,000.00 
and further allowed interest on the aforesaid sum 
of $56,000.00, from the said bond and mortgage 
to wit, April 22, 1925, to March 15, 1926, the date 
of the appointment of said Receiver as aforesaid, 
amounting to the sum of $3,010.00, but refused to’ 
allow your Petitioner interest on either the prin-
cipal amount of said mortgage of $60,000.00, or the 
sum of $56,000.00 from the date of the appointment 
of said Receiver to the date of the payment to 
your Petitioner of the said sum of $56,000.00.

3. Your Petitioner conceives that he is ag-
grieved by the said refusal of said Receiver to al-
low your Petitioner interest on the sum of $56,- 
000.00, conceded by said Receiver to be due to your 
Petitioner on his mortgage, from the date of the 
appointment of said Receiver until such time as 
the aforesaid sum of $56,000.00 should be paid 
to your Petitioner and insists that your Petitioner 
is entitled to be allowed interest at 6% per annum 
on the aforesaid sum of $56,000.00, not only from

e date of said mortgage to the appointment of 
said Receiver, but also from the date of the ap-
pointment of said Receiver to the date when the 40
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aforesaid sum of $56,000.00 is paid to your Peti-
tioner. Your Petitioner is also aggrieved because 
said Receiver refused to add the aforesaid insur-
ance premiums, advanced by your Petitioner, to 
the amount of the principal due on Petitioner’s 

10 mortgage and insists that Petitioner is entitled to 
have the amount of such insurance premiums ad-
vanced, to wit, $658.67, added to the principal of 
said mortgage and considered as a prior lien and 
encumbrance to the other creditors, to the same 
extent and to the same priority as said mortgage.

4. And your Petitioner respectfully appeals 
from said determination of said Receiver refusing 
as aforesaid to pay the interest due to your Peti- 

2q tioner to this Honorable Court, and prays that the 
determination of said Receiver, as to the payment 
of said interest may be reversed, and as to the 
priority of your Petitioner’s claim for insurance 
premiums advanced as aforesaid, may be reversed, 
and such order made in the premises as shall be 
agreeable to equity and good conscience.

And your Petitioner will ever pray, etc.
Sa mu e l  W erbel ,

30 Petitioner.

Sa u l  &  Jos e ph  E. Coh n , 
Solicitors for Petitioner.

C. W a l l ac e  V ail ,
Of Counsel with Petitioner.

40
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Order Dismissing Appeal From and Excep-
tions to Receiver’s Report.

IN CHANCERY OF NEW JERSEY.

Between

Lin co ln  Mate rials  Co mpa n y , In c ., 
Complainant,

and

Go o d w in  Con st r u c ti on  Co mpa n y ,
Defendant.

Order Dismissing 
Appeal From 
and Exceptions 
to Receiver’s 
Report.

This matter being opened to the court by Joseph 
Steiner, solicitor for and of counsel with Walter
K. Sherwood, Receiver, in the presence of Keating 
& Keating, appearing for John R. Blair Company 
and K. D. Flooring Company, exceptants, Levy, 
Fenster & McCloskey, solicitors of Levy Brothers, 
exceptants, C. Wallace Vail, appearing for Samuel 
Werbel, appellant and Merrit Lane appearing for 
Newark Holding Company, appellant and the 
Receiver’s Report having been brought on for 
hearing and the Court having heard the argument 
of counsel for the Receiver and the argument of 
counsel opposed and having read and considered 
all exceptions filed and also the appeals of all 
persons and corporations appealing from the Re-
ceiver’s Report, it is on this 23rd day of May, 1929,

Or der ed, A d ju d g e d  and  Dec re e d , that all excep-
tions filed be and the same hereby are dismissed, 
an that all appeals filed be and the same hereby 
are dismissed and that the Receiver’s Report be 
ana the same hereby is in all respects sustained 
and confirmed and it is further

10

20

40
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Order Dismissing Appeal and Exceptions.

Or der ed  that the Receiver hereby is authorized 
and instructed to disburse first from the monies 
in his hands the residue of the estate to the per-
sons hereinafter mentioned and in the mode and 
manner hereinafter prescribed:

To: (a) Levy Bros. Co., Inc.
(b) Max Ghopik
(c) Passaic-Rergen Lumber Co.
(d) John R. Blair Company
(e) Consolidated Expanding Metals Go.
(f) Mayer-Bez Stone Company, Inc.
(g) Nathan Cohen
(h) Pierce, Butler & Pierce
(i) Sterling Engineering Company
(j) Lincoln Materials Company
(k) Henry R. Isenberg Co.
(l) Isaac Ginsburg

the full amounts of their claims with accrued inr 
terest from the date of the filing of their respec-
tive claims provided there is enough money in the 
estate to pay them in full, if not, then to each of 
the claimants above listed in such sums as the 
proportion of their filed claims bears to the total 
amount in the Receiver’s hands.

After the payment of the aforesaid claims in 
full, if there is sufficient in the Receiver’s hands 
to pay them in full and a remaining surplus, the 
surplus then to be applied to the mortgage held 
by the Newark Holding Company with accrued 
interest from the date of its proof to date, the bal-
ance, if any, then left in the Receiver’s hands to 
be distributed among the following general credi-
tors :

40
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Order Dismissing Appeal and Exceptions.

(a) S. Rabinowitz Iron Works
(b) Louis Schrenell
(c) K. D. Flooring Company
(d) Commercial Casualty Insurance Com-

pany
(e) Samuel Werbel

these claims to be paid in full if the funds in 
the Receiver s hands will reach and if not, the 
distribution to be made equitable dependent upon 
the proportion which the claims as determined by 
their amounts bear to the entire fund still re-
maining in the Receiver’s hands, and it is further

Or der ed, A d ju d g e d  and  D ec re e d , that after dis-
bursing the monies now in his hands in accord-
ance with the findings made and the provisions 
set forth in this Order that the Receiver file a 
memorandum of his disbursements with the Clerk 
of this Court and that after the filing of the afore-
said statement and the carrying out of the direc-
tions of this Court in this Order made by the said 
Receiver that the said Receiver be discharged from 
all further duties and liabilities with respect to 
the said trust and that the said Bond heretofore 
Wed by the Receiver be and the same hereby is 
discharged.

Respectfully advised,

A l o n z o  Ch u r c h , 
V. C.

Ed w in  Ro be r t  W a l k e r , 

Chancellor.

10

20

30

40
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Amendment.
(Filed .)

IN CHANCERY OF NEW JERSEY.

10
Between
L in c ol n  Materials  Co mpa n y , In c ., 

Complainant,

and

Goo d w in  Con st r u c ti on  Co mpa n y , 
et als.,

Defendants.

On Final Decree. 
Amendment.

This matter being opened to the Court by Joseph 
20 Steiner, Solicitor for and of counsel with Walter K. 

Sherwood, Receiver, and it now being made to ap-
pear that in drawing the Final Order in this mat-
ter made and dated the 23rd day of May, 1929, 
through inadvertence the Receiver’s recommenda-
tion that accrued interest be paid to Samuel Wer- 
bel on his first mortgage from the date of the 
mortgage to the date of the receivership was 
omitted from said Order, and good cause being 

oq shown, it is thereupon on this 28th day of June, 
1929,

Or der ed, Ad ju d g e d  and Dec re e d  that the said 
Final Decree and Order confirming Receiver’s Re-
port and dismissing the Appeals and Exceptions 
be amended by inserting the following provision:

“Prior to the payment of any sum or sums 
of money to any of the creditors, there shall 
first be paid to Samuel Werbel the sum of 

4Q $3,010.00, being accrued interest on his first
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Notice of Appeal.

mortgage from the date of the mortgage to 
the date that the Receiver was appointed.”

Respectfully advised,

A lonz o  Ch u r c h ,
V. C. 10 

E. R. W a l k e r ,

C.
Notice o f Appeal.

IN CHANCERY OF NEW JERSEY.

Between

Lin co ln  Materi als  Co mpa n y , In c ., 
Complainant,

and

Go o dw in  Con st r u c ti on  Co mpa n y ,
Defendant.

Ple a se  T a k e  Not ice , that Samuel Werbel, ap-
peals from so much of the order of the Chancellor 
made on the advice of Honorable Alonzo Church,
Vice Chancellor, bearing date May 23, 1929, and on 
as amended by order of June 28, 1929, as dis-
misses the appeal of Samuel Werbel, and overrules 
the exception of said Samuel Werbel to the report 
of the receiver and as confirms the action of the 
receiver with respect to the claim of the said 
oamuel Werbel, to the New Jersey Court of Errors 
and Appeals in the last resort in all causes.

Dated July 25, 1929.

Sa u l  & Jo s e ph  E. Co h n , 40 
Solicitors of Samuel Werbel.

On Bill, &c. 2q

Notice of Appeal.
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Petition of Appeal.

I conceive there is good cause for appeal in the 
above stated cause.

Ir w in  R. Hell er , 
Of Counsel with Samuel Werbel.

10
Petition of Appeal.

NEW JERSEY COURT OF ERRORS 
AND APPEALS.

20

Between
L in c o l n  Mate rials  Co mpa n y , In c ., 

Complainant,

and
>

Goo d w in  Con st r u c ti on  Co mpa n y ,
Defendant.

On Appeal of 
Samuel Werbel, 
Appellant, and 
Walter K. Sher-
wood, Receiver 
of Goodwin 
Construction 
Company.

Petition of Appeal.

To the Honorable, The Court of Errors and Ap-
peals in the Last Resort in All Causes:

The humble petition of Samuel Werbel, the ap-
pellant in the above stated cause, respectfully 

30 shows that your petitioner finds himself aggrieved 
by a final decree made by his Honor Edwin Robert 
Walker, on the advice of Honorable Alonzo 
Church, Vice Chancellor, bearing date the 23rd 
day of May, 1929, and the amendment of said final 
decree dated June 28, 1929, in a cause wherein 
Lincoln Materials Company, Inc., was complainant 
and Goodwin Construction Company was defend-
ant, to wit: That the said final decree adjudges 
that the appeal of your petitioner from the de- 

40 termination of the receiver which directed that 
your petitioner was entitled only to the sum of
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$56,000.00 as principal on account of the mortgage 
of your petitioner, together with interest at the 
rate of 6% per annum from its date, until the ap-
pointment of the receiver, be dismissed, and that 
said final decree confirms said receiver’s report 
and directs that the said receiver pay to the said 10 
Samuel Werbel, prior to the payment of any sum 
or sums of money to any of the creditors, the sum 
of $3,010.00, being accrued interest on said Samuel 
Werbel’s first mortgage from the date of the mort-
gage to the date of the appointment of the said re-
ceiver. Said final decree and receiver’s report fur-
ther provided that there was due and owing on 
petitioner’s first mortgage, the sum of $56,000.00, 
and that said claim was paramount and prior to 
the claims of any and all creditors of any nature 20 
whatsoever in and to the funds in the hands of 
the receiver.

And your petitioner humbly appeals from such 
portion of said final decree as aforesaid on the 
ground that same is erroneous, for that:

(a) The court should have ordered, adjudged 
and decreed that there was due an additional sum 
of $658.67, being the amount of insurance pre-
miums advanced by petitioner on said mortgage, 3Q 
said insurance premiums having been added to 
the principal of said mortgage in accordance with 
the terms of same, and that said additional sum 
of $658.67 should have been allowed as a priority 
of the same dignity and standing as the principal 
sum of said mortgage, to wit, prior and paramount 
to any and all claims whatsoever in the hands of 
the receiver.

(b) Said court should have ordered, adjudged 
and decreed that petitioner be paid interest on 40
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said sum of $56,000.00, plus the sum of $658.67 
from the date of said mortgage until such time 
as the aforesaid sum of $56,000.00, and said sum 
of $658.67 should be paid to your petitioner. Said 
sum of $56,000.00 was repaid to your petitioner 

10 by order of the court, on April 12, 1928.
Your petitioner therefore prays that the said de-

cree of the said Chancellor may be, in the par-
ticulars aforesaid reversed, set aside and for noth-
ing holden, and that the record may be remitted 
to the Court of Chancery with directions to enter 
a decree that your petitioner be paid the amount 
due for insurance premiums advanced, to wit, the 
sum of $658.67, together with interest at the rate 
of 6% per annum from the date of the mortgage 

20 until such time as said sum be paid, prior to the 
payment of any of the other creditors and claim-
ants in and to the said fund held by the receiver, 
and that your petitioner be paid interest on the 
principal sum of his mortgage, to wit, the sum of 
$56,000.00, from the date of said mortgage, until 
the time of actual repayment to him of said sum, 
to wit, April 12, 1928.

And that your petitioner may have such relief in 
the premises as to this Honorable Court shall seem 
meet.

Sa u l  & Jos ep h  E. Cohn , 
Solicitors of Appellant.

Ir w in  R. Hell er ,
Of Counsel with Appellant.

40
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Answer to Petition of Appeal.
NEW JERSEY COURT OF ERRORS AND 

APPEALS.

Between
On Appeal of

L in c o l n  M a t e r ia l s  Co m p a n y , In c ., ? amu» 1 Werb,el)„  . Appellant, and

The answer of John R. Blair Company, Inc., to 
the petition of appeal of the above named appel-
lant.

This respondent, not acknowledging all or any 
of the matters which in the said petition of appeal 
are contained to be true, for answer thereto, 
nevertheless, says and admits, that a decree was 
on May 23, 1929, and amended by order of June 
28, 1929, last past, made and entered in the Court 
of Chancery, in the cause for that purpose men-
tioned in the said petition, as is therein stated; but 
as to the substance and form thereof, this respond-
ent prays to refer thereto when the same shall be 
produced. And this respondent is advised and 
believes, that the said decree and amendment 
thereto, is agreeable to equity, and he prays that 
the same may be affirmed, with costs to be ad-
judged to this respondent.

20

30

Complainant, Walter K. Sher- 
y wood, Receiver

of Goodwin
Construction
Company.

and

Go o d w in  Co n s t r u c t io n  Co m p a n y ,
Defendant.

Co m p a n y , Answer to Petition
of Appeal.

Solicitors „fair Compa
V

Of^Counsel with
Jo h n  R. B l a ir  Co m p a n y , In c .
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Answer to Petition of Appeal.
NEW JERSEY COURT OF ERRORS AND 

APPEALS.

Retween
10 L in c o l n  M a t e r ia l s  Co m p a n y , In c ..

Complainant, On Appeal of 
Samuel Werbel.

and > Answer to Petition 
of Appeal.

Go o d w in  Co n s t r u c t io n  Co m p a n y ,
Defendant.

The answer of David H. Litter, as receiver of 
Lincoln Materials Company, Inc., the above 

20 named appellee, to the petition of appeal of Sam-
uel Werbel, the above named appellant.

This appellee, not admitting the truth of all or 
any of the matters in the said petition of appeal 
contained, for answer thereto nevertheless admits 
that decrees were, on May 23rd, and June 28th, 
1929, made and entered in the Court of Chancery 
of New Jersey, in the above entitled cause, for the 
purposes in said petition mentioned and as therein 
set forth; but as to the substance and form of said 

30 decrees, this appellee begs leave to refer thereto 
when the same shall be produced.

This appellee is advised and believes that the 
said decrees are agreeable to equity; and he prays 
that the same may be affirmed with costs to be 
taxed in favor of this appellee.

O s b o r n e , Co r n is h  & Sc h e c k , 
Solicitors for and of Counsel with 

David H. Litter, as Receiver of 
4Q Lincoln Materials Company,

Inc., Appellee.
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Answer to Petition o f Appeal.
NEW JERSEY COURT OF ERRORS AND 

APPEALS.

Between

L in c o l n  Ma t e r ia l s  Co m p a n y , In c ., 
C omplainant,

and

Go o d w in  Co n s t r u c t io n  Co m p a n y ,
Defendant.

On Appeal from 
Samuel Werbel, 
Appellant, and 
Walter K. Sher-
wood, Receiver of 

^ Goodwin Con-
struction Com-
pany.

Answer to Petition 
of Appeal.

J

The answer of Levy Brothers Company, one of 
the mechanic’s lien claimants, and one of the 
creditors of the above named defendant to the 
petition of the appeal of Samuel Werbel.

This mechanic’s lien claimant and creditor of 
the Goodwin Construction Company, not ad-
mitting the truth of all or any of the matters in 
said petition of appeal contained, for answer 
thereto, nevertheless admits that an order was on 
the 23rd day of May, nineteen hundred and 
twenty-nine, made and entered in the Court of 
Chancery of New Jersey, in the above-entitled 
cause, for the purposes in said petition men-
tioned, and as therein set forth. But as to the 
substance and form of said order, this mechanic’s 
ien claimant and creditor of the Goodwin Con-

struction Company, begs leave to refer thereto 
when the same shall be produced.

This mechanic’s lien claimant and creditor of 
he Goodwin Construction Company is advised 

and believes that the said order is agreeable to
equity; and it prays that the same may be af-
firmed.

L e v y , F e n s t e r  & M c Cl o s k e y , 
Solicitors of Levy Brothers Company, one of 

the Mechanic’s Lien Claimants, and Credi-
tors of the Goodwin Construction Company.

10

20

30

40

Sa u l  T i s c h l e r , 
Of Counsel.



34

Answer to Petition of Appeal.
NEW JERSEY COURT OF ERRORS AND 

APPEALS.

10

------------------------------------------- ----- -------------^

Between
L in c o l n  M a t e r ia l s  Co m p a n y , In c ., 

Complainant,

and
On Appeal from 

 ̂ the Court of 
Chancery.

Go o d w in  Co n s t r u c t io n  Co m p a n y ,
Defendant.

------------------------------------------------------------- j

The Answer of Walter K. Sherwood, Receiver of 
Goodwin Construction Company, the above named 

2Q respondent, to the petition of appeal of Samuel 
Werbel, appellant.

This respondent not admitting the truth of all or 
any of the matters in said petition of appeal con-
tained for answer thereto nevertheless admits that 
a Decree was on the 23rd day of May, 1929, made 
and entered in the Court of Chancery in the above 
entitled cause for the purposes in said petition 
mentioned and as therein set forth; but as to the 
substance and form of said decree this respondent 

30 begs leave to refer thereto when the same shall be 
produced.

This respondent is advised and believes that the 
said decree is agreeable to equity and he prays that 
same may be affirmed with costs to be taxed in 
favor of this respondent.

Jo s e p h  St e in e r , 
Solicitor for and of Counsel

with Defendant-Respondent.

40



New Jersey Court of Errors and Appeals

Between \
L in c o l n  Ma t e r ia l s  Co m p a n y , I

I n C ’ /  On Bill, &c.
Complainant, f On Appeal of Samuel Werbel, 

V Appellant, and Walter K. Sher- 
and /  wood, Receiver of Goodwin

I Construction Company.
Go o d w in  Co n s t r u c t io n  Co m - 1 Sat Below : Chur c h , v . c .

PANY, 1
Defendant. I

BRIEF FOR APPELLANT SAMUEL 
WERBEL.

Statement of Case.
Walter K. Sherwood was appointed receiver for 

the defendant, Goodwin Construction Company, on 
March 15,1926. At the time of his appointment as 
receiver, he came into possession of an apartment 
house owned by the defendant corporation, located 
on Walnut Street, East Orange, N. J., which was 
partly completed. This building was encumbered 
hy several mortgages and mechanic’s liens. The 
first mortgage was in the nominal sum of $12,000.00, 
and was held by the Pride of Newark Building 
and Loan Association. The second mortgage was 
in the nominal sum of $60,000.00, and was held by 
Samuel Werbel. A third mortgage in the nominal 
sum of $15,000.00 was held by the Newark Holding 

mpany. The remaining encumbrances consisted 
o various lien claims against said building.
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On January 18, 1927, an order was entered in 
this cause directing the sale of said building to 
John A. McKenna, for the sum of $128,500.00 (Case, 
p. 3), free and clear of all liens and encumbrances. 
The order provided that the receiver hold the 
moneys derived therefrom to abide the further 
order of the Court. The purchase money derived 
from this sale was paid by Mr. McKenna to the 
receiver, as follows: December 6, 1926, $1,000.00; 
January 22,1927, $3,000.00; June 27,1927, $6,000.00; 
November 16, 1927, $117,836.08 (Receiver’s Report 
and Account, pp. 9, 11). Thereafter, on Decem-
ber 10, 1927, the receiver paid to the Pride of New-
ark Ruilding and Loan Association, the first mort-
gagee, the sum of $14,036.92, being the principal 
and interest to the time of payment to said Build-
ing and Loan Association due on its $12,000.00 
mortgage on the premises involved (Receiver’s Re-
port and Account, p. 16, line 25).

Thereafter, hearings were held by the receiver 
to determine the priority of the other mortgages 
and lien claims. On March 24, 1928, the receiver 
filed his report wherein he allowed the appellant, 
Samuel Werbel, the sum of $56,000.00, as principal 
on his mortgage, together with interest at the rate 
of 6% per annum from the date of said mortgage, 
to March 15, 1926, the date of the appointment of 
the receiver, making a total for interest, the sum 
of $3,010.00, and further reported that said amount 
of principal and interest was to be first paid out 
of the proceeds in the hands of said receiver, to 
Samuel Werbel, prior to all other mortgages and 
lien claims (the mortgage of the Pride of Newark 
Building and Loan Association having been paid 
off in full with interest). The receiver also re-
ported that Samuel Werbel had advanced under 
his mortgage, insurance premiums amounting to 
$658.67, which sum Mr. Werbel was entitled to
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have paid to him among the general creditors of 
the estate.

An appeal was taken by Samuel Werbel from 
said receiver’s determination, alleging that said 
Samuel Werbel was entitled to interest on the 
principal sum of $56,000.00 from the date of said 
mortgage up to the time said sum was actually re-
paid to said Samuel Werbel, and alleging further 
that the said Samuel Werbel was entitled to have 
added to the principal sum of his mortgage, the 
sum of $658.67, being the amount of insurance 
premiums advanced by said Samuel Werbel in ac-
cordance with the provisions of his bond and mort-
gage. The sum of $56,000.00, representing the 
principal only of Samuel Werbel’s mortgage, was 
repaid to him by an order of court on April 12, 
1929. There was no dispute by any of the parties 
to this litigation as to this amount, and the Vice- 
Chancellor accordingly ordered the receiver to pay 
the said sum, pending the litigation as to the 
amount of interest due and the insurance pre-
miums advanced.

On May 23, 1929, an order was entered in this 
cause that all exceptions and appeals filed, be dis-
missed and that the receiver’s report be sustained 
and confirmed in all respects. This order was 
amended by an order dated June 28, 1929, to cor-
rect an error of the omission of the mention of the 
payment to Samuel Werbel of the accrued inter-
est allowed by said receiver in his report. Appel-
ant, Samuel Werbel, appeals from said order of 

May 23, 1929, as amended by the order of June 
8, 1929, on the grounds set forth in appellant’s

petition of appeal and hereinafter elaborated 
upon.
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ARGUMENT.

POINT I.
Appellant, Samuel Werbel, is entitled to in-

terest on the sum of $56,000, from the date of 
his mortgage up to the date of repayment to 
him of said sum, to wit, April io, 1929.

The only authority under which the Court could 
have ordered a sale free and clear of all liens and 
encumbrances as was done in this case, is Section 
81 of the Corporation.Act (2 Compiled Statutes, p. 
1649, Sec. 81). (Reilly v. Penn Cordage Co., 58 N. 
J. E. 459.)

It therefore follows that the purchase price of 
said property paid into Court or to the receiver 
as in this case, remained subject to the same liens 
and equities of all parties in interest as was the 
property before the sale as is provided in said 
act (Sec. 81, supra). So that Samuel Werbel has 
a claim against said fund in the possession of the 
receiver of his high dignity as if the real estate 
were still in the hands of the receiver.

The Goodwin Construction Company, the insol-
vent corporation, on April 22, 1925, executed a 
bond to Samuel Werbel, in the principal sum of 
$60,000.00, and simultaneously therewith executed 
and delivered to Samuel Werbel, a mortgage to se-
cure the payment of said bond, which mortgage 
was duly acknowledged and recorded in the Es-
sex County Register’s office,. thereby becoming a 
lien on the specific property covered therein, which 
was the property sold by the receiver appointed 
for the Goodwin Construction Company. Both 
said bond and mortgage provided among other 
things, that the mortgagee should receive interest
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thereon at the rate of six (6) per centum per an-
num from the date of said mortgage. So that it is 
at once apparent that it was within the anticipa-
tion of the parties to the contract of mortgage, 
that interest should be paid from its date until such 
time as the money secured by the mortgage was 
returned to the mortgagee. This situation presents 
a different case than that of the ordinary claim 
against an insolvent estate. Here, the contract it-
self between the parties provided for the payment 
of interest. In the usual case of a claim against 
an insolvent estate, such as a note or a lien claim, 
interest can be chargeable only as damages for 
the detention of the debt. The interest provided 
for in said mortgage is not of such a character.

There is very little law in this state on the sub-
ject of payment of interest by receivers. The case 
of Hoover Steel Ball Co. v. Shaefer Ball Bearing 
Co., decided by Vice-Chancellor L a n e  and re-
ported in 107 Atl. 425, is the nearest case that can 
be found in this state on the subject. In that 
case, Vice-Chancellor L a n e  in reviewing the sub-
ject, says:

It has been held that where a creditor has a 
lien upon specific property by contract, he is 
entitled to receive from this specific property, 
the amount due him with interest, if provided 
for by the contract. * * 34 Cyc., title
“Receivers, p. 372, # 4 ; Brazelton v. Campbell, 
49 Tex. Civ. App. 218, 108 S. W. 770, 773.”

In the cited case, Vice-Chancellor L a n e  decided 
that the mortgagees be allowed interest on their 
decree to the date of the payment of the purchase 
price of the property to the receiver, and that 
thereafter they are entitled only to such interest 
as may have been earned upon that portion of the 
fund to which they were equitably entitled. In that 
case, it was held that the mortgagees by their de-
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cree, had a lien upon specific property, but they 
were entitled to interest not by virtue of the con-
tract, but by way of damages for the detention of 
the debt. That case, however, is distinguishable 
from the one at bar in that the mortgagees had a 
final decree in the foreclosure of said mortgage. 
A final decree of course, adjudges the amount due 
on the mortgage, including the principal and in-
terest until that date. Thereafter, interest is pay-
able on the whole amount of the decree not by 
virtue of the contract between the parties, but as 
damages for the detention of the debt. In the case 
at bar, no final decree was rendered on appellant’s 
mortgage, so that the reasoning of Vice-Chancellor 
L a n e  classifying the payment of interest on the 
mortgages in the cited case as damages for the 
detention of the debt, cannot be applied to the case 
at bar. In our case, we have a specific agreement 
providing for the payment of interest. At this 
juncture, it should be pointed out that the mort-
gage of the Pride of Newark Building and Loan 
Association in the sum of $12,000.00, was paid off 
by the receiver in full, including interest to the 
date of payment, prior to the filing of the receiver’s 
report. Appellant contends that his claim for in-
terest should be given the same consideration and 
fair dealing as that of the Pride of Newark Build-
ing and Loan Association.

Samuel Werbel’s mortgage is a claim on the 
funds in the hands of the receiver prior to any of 
the other mortgagees and lien claims. He is in a 
class by himself, there being no other liens of 
equal dignity in this estate. This situation leads 
us to an analysis of a United States Supreme Court 
decision by Mr. Justice L a m a r  in the case of 
American Iron & Steel Manufacturing Co. v. Sea-
board Air Line Railway, 233 U. S. 261; 34 Sup. Ct. 
502, 58 L. Ed. 949. In that case, the Justice said:
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In the discussion as to the answer which 
should be given that question (interest ques-
tion), the Railway Company insists that, 
whether treated as part of the debt or allowed 
as damages, interest can only be charged 
f̂s îost the railway because of delay due to its 

own fault, while here the failure to pay was 
due to the act of the law in taking its property 
into custody and operating the same by re-
ceivers in order to prevent the disruption of a 
great public utility. And it is true, as held in 
Tredeger Co. v. Seaboard Ry., 183 Fed. 290 
(105 C. C. A. 501), that as a general rule, after 
property of an insolvent is in custodia legis, 
interest thereafter accruing is not allowed on 
debts payable out of the fund realized by a 
sale of the property. But that is not because 
the claims had lost their interest-bearing qual-
ity during that period, but is a necessary and 
enforced rule of distribution, due to the fact 
that in case of receiverships the assets are gen-
erally insufficient to pay debts in full. If all 
claims were of equal dignity and all bore the 
same rate of interest, from the date of the 
receivership to the date of final distribution, 
it would be immaterial whether the dividend 
was calculated on the basis of the principal 
alone or of principal and interest combined. 
But some of the debts might carry a high rate 
and some a low rate, and hence inequality 
would result in the payment of interest which 
accrued during the delay incident to collect-
ing and distributing the funds. As this delay 
was the act of the law, no one should thereby 
gain an advantage or suffer a loss. For that 
and like reasons, in case funds are not suf-
ficient to pay claims of equal dignity, the dis-
tribution is made only on the basis of the prin-
cipal of the debt. But the rule did not pre-
vent the running of interest during the re-
ceivership; and if, as a result of good fortune 
or good management, the estate proved suffi-
cient to discharge the claims in full interest as 
well as principal should be paid. Even in 
bankruptcy and in the face of the argument
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that the debtor’s liability on the debt and its 
incidents terminated at the date of adjudica-
tion, and as a fixed liability was transferred 
to the fund, it has been held, in the rare in-
stances where the assets ultimately proved 
sufficient for the purpose, that creditors were 
entitled to interest accruing after adjudica-
tion. 2 Blackstone’s Comm. 488; cf. Johnson 
v. Norris, 190 Fed. 460 (5) (11 C. C. A. 291).

“The principle is not limited to cases of tech-
nical bankruptcy, where the assets ultimately 
prove sufficient to pay all debts in full, but 
principal as well as interest, accruing during 
a receivership, is paid on debts of the highest 
dignity, even though what remains is not suf-
ficient to pay claims of a lower rank in full.

, Central Co. v. Condon, 67 Fed. 84 (14 C. C. A. 
314) ; Richmond, etc., Co. v. Richmond R. Co., 
68 Fed. 116 (15 C. C. A. 289, 34 L. R. A. 625); 
First National Bank v. Ewing, 103 Fed. 190 (43 
C. C. A. 150).”

So that it will readily be seen that interest is 
disallowed in receivership cases only where there 
are several in a class. This opinion clearly brings 
out that principal as well as interest accruing dur-
ing receivership is paid on debts of the highest 
dignity even though what remains is not sufficient 
to pay claims of a lower rank in full. This opinion 
further brings out the point that the only time the 
question of interest arises is where there are sev-
eral claimants of equal dignity and that where 
there is sufficient to pay all the claims of a class 
of equal dignity, interest will be allowed. In the 
case at bar, Samuel Werbel stands alone, in a 
class by himself, for his lien is of the highest dig-
nity. No other claimant stands on a par with him, 
so that the question of interest on his claim should 
not arise if the decision of Justice L a m a r  should 
be given any effect. In the case of Pennsylvania 
Steel Co., et al. v. New York City Railway Co., et 
al., 216 Federal Reporter, 458, 471, 472, the Circuit 
Court of Appeals, Second Circuit, construed Jus-
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tice L a m a r ’s  decision in the very same light as 
herein contended. In the last cited case, the Court 
stated: “In this case, however, the supply credi-
tors are preferred and the fund is sufficient to pay 
them in full with interest and leave a balance over 
for general creditors,” and therefore held that in-
terest should be allowed on the preferred claims, 
they being all of one class and there being suffi-
cient assets to satisfy all claims of said preferred 
class of creditors.

In the case of Spring Coal Co. v. Keech, et al., 239 
Fed. Reporter, page 48, the Circuit Court of Ap-
peals, for the Fourth Circuit, held that under the 
general principles of equity in the administration 
of the estate of an insolvent corporation through 
a receivership, where there are claims of different 
rank, the holders are entitled to interest until the 
time of payment, even though the holders of claims 
of inferior rank may receive no dividends at all. 
In this decision, the Court very nicely reviews the 
United States Court decisions relative to the claim 
of interest in insolvency proceedings, and inter-
prets the decision of Mr. Justice L a m a r  in the case 
of American Iron Co. v. Seaboard Air Line Railway 
(supra), in accordance with the views herein ex-
pressed.

The only other New Jersey decision the writer 
has found on this question, is the case of Meister 
v. J. Meister, Inc., 142 Atl. 312,decided by Vice- 
Chancellor B e r r y , wherein it was held that inter-
est should be allowed up to the date of the re-
ceiver s sale. In that case, the receiver had re-
ported that the mortgagee was entitled to interest 
only to the time of his appointment, and exceptions 
to the receiver’s report were accordingly sustained. 
So that it appears from this analysis, that the New 
Jersey cases have gone as far as allowing interest 
to the time when the receiver receives the money 
into his hands.
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In the case at bar, applying the principles of the 
New Jersey cases as far as they have gone, Samuel 
Werbel should be allowed interest on the sum of 
$56,000.00 from the date of his mortgage, April 
22, 1925, to November 16, 1927, when the receiver 
received from John A. McKenna the bulk of the 
purchase price (Receiver’s Report and Account, p. 
11, line 30). But an analysis of the Federal de-
cisions on this question should convince this Court 
that interest in such cases as the one at bar should 
be allowed on the secured claim, which is in a class 
by itself up to the date of actual repayment of 
the principal. This construction is only fair and 
equitable, for under our Corporation Act, where 
property is sold free and clear of all encum-
brances, lien holders look to the act for their pro-
tection, which provides that the funds shall be sub-
ject to the same liens and equities as the property 
itself. To limit the payment of interest to the 
date of the receiver’s sale, or the time when the 
funds are paid into court, seems to belittle the 
dignity of a mortgage encumbrance. The refusal 
to adopt the liberal Federal view on this question 
of interest may seriously affect the business of 
lending money, which is very essential in the de-
velopment of a community.

POINT II.

Appellant, Samuel Werbel, is entitled to 
have added to the amount of the principal 
sum of his mortgage, the amount advanced by 
him for insurance premiums.

In the mortgage hereinabove referred to, de-
fendant agreed as follows:

“And it  is  agreed t h a t  i f  t h e  m o r t g a g o r ,  its 
successors and assigns, shall neglect to pay all
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or any tax, assessment or other municipal or 
governmental rate, charge, imposition or any 
installment or installments of monthly Build-
ing Loan dues and interest, or any sums pay-
able under any lien superior hereto, or any 
premium for insurance, as aforesaid, on any 
day whereon the same shall become due and 
payable, after the period of default aforesaid, 
then it shall be lawful for the mortgagee, his 
heirs, executors, administrators and assigns, to 
pay such charges, and the sum or sums so 
paid shall be a lien on the said mortgaged 
premises added to the amount secured hereby, 
with interest at six per cent, per annum, and, 
in the event of such payment, at the option of 
the mortgagee, his heirs, executors, adminis-
trators or assigns, the principal sum secured 
hereunder shall become due and payable.”

As will be seen by the agreement contained in 
the mortgage, the mortgagee had the right to pay 
any premiums for insurance covering the premises 
described in the mortgage, to add such payment to 
the amount secured by the mortgage, and consider 
such sum as part of the principal thereof and a lien 
on said premises, to be repaid to the mortgagee, 
together with the principal sum of the mortgage, 
together with interest at 6% per annum. The re-
ceiver, in his report, stated that Mr. Werbel, the 
mortgagee, had paid the sum of $658.67 as insur-
ance premiums, but reported that the mortgagee 
was entitled to be repaid the moneys advanced for 
insurance premiums as a general creditor only, 
whereas the receiver should have reported that the 
moneys paid by the mortgagee became part of 
the principal of the mortgage, and should be added 
thereto, which whole sum should bear interest at 
the rate of 6% per annum. This sum of $658.67 is 
entitled to the same dignity as a lien as the net 
principal of the mortgage. This point was raised 
in the case of Meister v. J. Meister, Inc. (supra), 
wherein Vice-Chancellor B e r r y  said:
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“The Franklin Mortgage and Title Guaranty 
Company excepts to the receiver’s account so 
far as this fund is concerned because the sum 
of $87.75 due that company for fire insurance 
premiums was not allowed and because inter-
est was computed on its mortgage only up to 
the date of the receiver’s appointment. Both 
these exceptions will be allowed. The first 
was the result of an oversight and interest 
should be allowed on the mortgage up to the 
date of the receiver’s sale, which was June 25, 
1926.”

CONCLUSION.
It is respectfully submitted that the Court below 

erred in sustaining the receiver’s report and order-
ing distribution in accordance with the terms of 
that report and it is submitted that the order of 
May 23, 1929, as amended by the order of June 
28, 1929, should be reversed with directions to the 
Court below to enter an order adjudging that ap-
pellant Samuel Werbel be paid the amount due 
for insurance premiums advanced, to wit, the sum 
of $658.67, together with interest at the rate of 6% 
per annum from the date of the mortgage until 
such time as said sum be paid, prior to the pay-
ment of any of the other creditors and claimants 
in and to the said fund held by receiver, and that 
your petitioner be paid interest on the principal 
sum of his mortgage, to wit, the sum of $56,000.00, 
from the date of said mortgage until the time of 
actual repayment to him of that sum, to wit, April 
12, 1928, prior to the payment of any of the other 
creditors and claimants in and to the said fund 
held by receiver.

Sa u l  a n d  Jo s e p h  E. Co h n , 
Solicitors of Appellant Samuel Werbel.

Ir w i n  R. H e l l e r ,
Of Counsel with Appellant Samuel Werbel.
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Statement of Case.

Walter K. Sherwood was appointed Receiver for 
the Goodwin Construction Company on March 
15th, 1926'. The general basic facts are the same 
as arise in case No. 51 on the calendar of this Court 
at the present term. The Receiver in his Report 
allowed accrued interest on the amount of the prin-
cipal shown to have been actually advanced from 
the date of the making of the mortgage up to the 
date of the appointment of the Receiver. The 
mortgagee appellant contends that he is entitled 
not only to the interest thus allowed but also in 
addition to interest from the date of the appoint-
ment of the Receiver until the date of the repay-
ment of the amount of the mortgage found good 
($56,000.00) which latter amount was paid to the 
appellant by order of the Court of Chancery on 
April 12th, 1928 (pp. 29 and 30 ).
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POINT I.

The Receiver was justified in allowing the Ap-
pellant, Samuel Werbel, interest on $56,000.00 
from the date of the mortgage up to the date of 
the receivership only.

The question of interest and its allowance in a 
case of Chancery insolvency does not seem to be 
controlled by a hard and fast rule in this State, 
and as was pointed out in the case cited by appel-
lant, that is to say,

Hoover Steel Ball Co. vs. Schaefer Ball 
Bearing Co., 90 N. J. Eq. 515.

The rule is that where a creditor has a lien upon 
specific property by contract he is entitled to re-
ceive from the specific property the amount due 
him with interest, if provided for by the contract, 
is subject to its exceptions and the solution of the 
question may depend upon the nature of the events 
which prevented payment. As was cited by Vice 
Chancellor Lane (at p. 517) referring to an opin-
ion of Vice Chancellar Stevenson in Agnew vs.

Board of Education, 83 N. J. Eq. 49, af-
firmed by the Court of Errors and Appeals on the 
Vice-Chancellor’s opinion (83 N. J. Eq. 336) :

“It should be borne in mind that the whole 
tendency of courts of law and courts of equi-
ty for a considerable period of time, has been 
to break away from hard and fast rules and 
charge and allow interest in accordance with 
principles of equity, in order to accomplish 
justice in each particular case.”



In the case at bar the receiver experienced con-
siderable difficulty in determining just how much 
of appellant’s mortgage was legal. As the State 
of Case in Case No. 51 is now before the Court and 
is part of the permanent records of the same, the 
Court may take judicial notice of the same and on 
pp. 58 and 59 we find the following under the tes-
timony of Charles Cohen:

“Q. How much did you pay Werbel for 
this mortgage?

A. 6.i/2%.
Q. When did you pay him?
A. From the first payment.
Q. There are two checks each in the sum 

of $4,000.00, one drawn on the Weequahic 
Trust Company, and the other on the Clinton 
Trust Company, can you tell which one you 
gave him?

A. It was one of them but I do not remem-
ber which one.

Q. Did you go to the bank and have the 
check cashed and then turn the cash over to 
him?

A. Yes.
Q. Well, what was that for?
A. Well, everybody pays bonuses, this was 

a business affair, not a love affair.
Q- So that you paid Werbel 6¡y2% of the 

$60,000.00 for loaning that money?
A. Yes.
Q. Who represented Mr. Werbel?
A. I met Mr. W êrbel and I asked him for 

a mortgage and he said it would be fii/2%. 
I gave him the facts and he had the mort-
gage drawn up by Cohen & Cohen’s office.

Q. How much was the counsel fee?
A. Everything was included in the (>i/2%.
Q. There is no mistake in vour mind that 

you paid 6i/2% in cash?
A. No, in fact all of the $4,000.00 went for 

tnat, J  think it was $3,900.00 and the rest 
was for insurance.
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Q. And yon turned over the $4,000.00 to 
him?

A. Yes.
Q. No mistake about that?
A. No.”

It will thus be seen from the outset this entire 
mortgage transaction Werbel and the Goodwin 
Construction Company was not of such a kind as 
would lead anybody examining into it, and espec-
ially the reciver, to come to the conclusion that it 
was an open and shut transaction and fair and un-
impeachable, secured by a Bond accompanied by a 
mortgage on real estate of the kind to characterize 
it as being beyond suspicion. It is also stated that 
interest may be affected where the property which 
secures the mortgage is taken into custodia legis, 
and as was stated in the opinion first above quoted 
at p. 517, “ In each case the question is what is fair 
in right and justice” , citing cases.

There should be no hard, fast and definite rule 
in this or any other case where interest is involved. 
Many contingencies must be borne , in mind when 
money is loaned on Bond and Mortgage and its 
repayment secured by the acknowledgment of a 
mortgage indebtedness including the 6% lawful 
rate. There must be taken into consideration not 
only compensation to the lender for the mere use 
of his money but also compensation to the lender 
for the arising of the contingency which happened 
in this case, that is to say, failure of the mortgagor 
to repay his mortgage debt when due, occasioned 
not only by the mere insolvency of the mortgagor, 
but the fact that the subject matter of the mort-
gage is taken into custodia legis and administered 
equitably through our Chancery Court.

Nor is the case in the United States Supreme
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Court cited by the appellant authority for the prop-
osition for which it is used.

American Iron & Steel Manufacturing 
Co. vs. Seaboard Air Line Railway, 233 
U. S. 261; 59 L. Ed. 949,

was a case which arose under a Virginia Statute 
where there had been a sale of supplies on thirty 
days credit, and the question was whether after in-
solvency an implied promise by the purchaser to 
pay interest on the maturity of the debt would be 
raised, even though on the date of the maturity of 
the debt the debtor company was in the hands of 
a receiver. The Court at the outset finds that the 
sale was made to the Railway Company in Virgin-
ia on thirty days credit, which, under the local 
law, had priority over bonded indebtedness and for 
that reason ordered payment of the full amount of 
the claim and interest to the prejudice, if any, of 
the mortgage debt. I say “ if any” because it would 
seem that in this case there were funds sufficiently 
ample to pay both that particular creditor’s claim 
as well as the Bond and Mortgage .indebtedness. 
The lengthy quotation contained in appellant’s 
brief (p. 78) is dictum and obiter and not neces-
sary to the decision of the case inasmuch as the 
case was ultimately decided on the Virginia Sta-
tute which controlled in the lower Court and was 
binding in a case of this kind on the United States 
Supreme Court.
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POINT I I .

The Appellant is not entitled to have his insur-
ance premium refunded to him as a mortgage ad-
vance.

In this case as appears from the, date of filing, 
the State of Case was not served on time. The re-
ceiver, however, took the position that no motion 
should be made to dismiss as the rights of several 
parties were involved, not only in this case but also 
in the other case on the calendar of the Court at 
this time (No. 51). The receiver, after all, was 
charged with the duty of administering the assets 
of an insolvent estate to the best of his knowledge 
and understanding with due regard to the rights 
of all parties and felt that he should not preclude 
the appellant’s right to be heard altogether by a 
motion to dismiss.

Nor is the mortgage in question from which quo-
tations are taken at length in appellant’s brief 
printed as part of the State of the Case. The re-
ceiver’s action in disallowing the insurance premi-
um alleged to have been advanced as a part of the 
mortgage indebtedness but allowing it only as a 
general creditor’s claim is based upon the provis-
ions of the Mechanic’s Lien Law, and the nature 
of the Werbel mortgage. The Werbel mortgage 
was a construction mortgage, that is, funds were 
advanced from time to time from the mortgagee to 
the mortgagor to be used by the mortgagor in erect-
ing and constructing its building to the extent 
that the mortgagee (Werbel) was able to show 
that the moneys advanced by him went into the 
building, the receiver found the mortgage good. 
Any excess, however, that is to say, any sums ad-



vanced for any purpose which it could not he 
shown went into the buildings, the receiver does 
not find is entitled to priority over claims arising 
under the Mechanic’s Lien Law. (New Jersey 
Mechanic’s Lien Law, Section 16.)

Conclusions.

For the reasons above stated it is respectfully 
submitted that there was no error in the Court 
below in sustaining the Receiver’s Report in its 
entirety and that the said Report and the Order 
based thereon should in all respects be affirmed.

Respectfully submitted,

JOSEPH STEINER, 
Solicitor for and of Counsel with Re-

spondent, Walter K. Sherwood, 
Receiver of Goodwin Construction 
Company.
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receiver of Goodwin Construction Company on
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March 30, 1926, against which company a statu-
tory injunction issued under the Corporation Act 
upon the ground of insolvency. The corporation 
is being wound up in the Court of Chancery as an 
insolvent corporation.

One of the assets of the Goodwin Construction 
Company was an unfinished twenty-four family 
apartment house designated as #14 North Walnut 
Street, East Orange, New Jersey.

Said premises were encumbered by several mort-
gages among which was one held by the appellant 
in the sum of $60,000.00; a third mortgage in the 
nominal sum of $15,000.00 was held by the Newark 
Holding Company, and the said mortgage is in 
question in another appeal before this Court, the 
appeal of the Newark Holding Company, Appeal 
No. 51, of the causes for the October term. At the 
time of the appointment of the Receiver numerous 
mechanics liens were filed against the said #14 
North Walnut Street, East Orange, New Jersey, 
amongst them being a mechanics lien filed by this 
respondent, Levy Brothers Company, Inc., whose 
claim was duly allowed by the Receiver in the sum 
of $4,049.00, and this claim was not attacked by 
any creditor at any time.

On or about the 18th day of January 1927, an 
order for sale was made confirming a contract of 
sale made by Walter K. Sherwood, the receiver of 
Goodwin Construction Company with one John A. 
McKenna, which, order of sale presumably ordered 
the property sold, free and clear of all liens, in-
cluding the lien of the appellant and this respon-
dent.

Numerous hearings were had to determine the 
validity and the amount due to the appellant, Sam-
uel Werbel. The testimony as to the validity of 
appellant’s mortgage appears in the State of Case



of the Newark Holding Company, pages 46 and 60.
It appears from the receiver’s memorandum, 

which appears on page 109 of the State of Case of 
the Newark Holding Company, as follows:

“I find that Samuel Werbel was the holder 
of a mortgage of $60,000.00 on the property 
and that but $56,000.00 of the same was ac-
tually advanced to the defendant Goodwin 
Construction Company and actually went 
into the building. I find from the testimony 
taken before me that a fee of $4,000.00 was 
charged for the use of this money. Werbel 
denies that it was a fee but the Cohens (offi-
cers of the defendant company) insist that 
it was a bonus charge and I find this to be 
a fact. While it is true that the defense of 
usury is not available to a corporation still, 
when priorities are considered as between 
mortgagees and mechanic lienors, it being 
impossible to say that the $4,000.00 went 
into the building which it is necessary to find 
in order that the mortgage preserves its pri-
ority, I find that the $4,000.00 can only be 
treated as a general claim and for that rea-
son I find that the $4,000.00 in question 
should be treated as a general claim and not 
as an advance under the mortgage.”

The receiver collected from John A. McKenna, 
on December 6, 1926, $1,000.00; on January 2, 
1927, $3,000.00, and on June 27, 1927, $6,000.00; 
and on November 16, 1927 the receiver received 
the balance of the purchase price of $117,836.08. 
The receiver’s report was filed on March 24, 1928. 
(see State of Case, Newark Holding Company, page 
102).

The receiver allowed Samuel Werbel interest on 
his mortgage until the date of the appointment of 
the receiver, but did not allow him the sum of 
$658.60, the amount of insurance premiums ad-
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vanced, as a priority claim. Samuel Werbel ap-
pealed to the Court of Chancery and his appeal was 
dismissed and it is from the receiver’s findings and 
dismissal of the appeal by the Vice-Chancellor that 
the appellant Samuel Werbel appeals.

Thus, there are but two questions involved:
1. Is the mortgagee entitled to interest 

to the date of the payment of the mortgage?
2. Is a claim for insurance premiums en-

titled to priority over a mechanics lien?

ARGUMENT.

The Decision of the Receiver.

By virtue of Sec. 76 of the General Corporation 
Act of New Jersey, 2 C. S. 1648, the receiver has 
the power to pass upon and allow or disallow the 
claims of any person in connection with the insol-
vent corporation, Smith vs. Trenton Delaware Falls 
Company, 4 Equity 405.

The Facts.

It appears from the testimony (page 47 of the 
State of Case of Newark Holding Company), that 
Samuel Werbel claimed that he advanced $60,000.- 
00, and on page 41 Samuel Werbel testified that 
he did not receive anything on account of principal, 
and denied (page 54) that he received any bonus 
for granting the loan.

However, Charles Cohen, president of the Good-
win Construction Company (page 59 of the State 
of Case of Newark Holding Company A ppeal), tes-
tified that he paid $4,000.00 to Samuel Werbel.
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The receiver found (in his memorandum page 
109) that Samuel Werbel did receive the sum of 
$4,000.00 as a bonus and only allowed his claim 
as a priority claim in the sum of $56,000.00. No 
appeal was taken either to the Court of Chancery 
or to this Court on the question of the disallow-
ance of the sum of $4,000.00 as a priority claim, 
and it must be assumed that the receiver’s finding 
as to the acceptance of a bonus by Samuel Werbel 
of $4,000.00 was correct.

L

The appellant’s claim for insurance premiums 
should not be a prior claim to the mechanics lien 
claims of the lien claimants.

By virtue of Sec. 28 of the Mechanics Lien Law, 
3 C. S. 3310, Luce Mechanics Lien Law, Ed. 1923, 
page 254, a writ of fieri facias under a mechanics 
lien sells the property covered by mechanics lien 
subject only to such mortgages as were on the land 
at the time of the commencement of the erection 
of the building, subject only to the lien of the mort-
gage given under the provisions of Section 14 or 
15 of the Mechanics Lien Act.

The mortgage given to the appellant Samuel 
Werbel was a construction mortgage and comes 
within the provisions of Sec. 15 of the Mechanics 
Lien Act, 3 C. S. 3303, Luce Mechanics Lien Law, 
Ed. 1923, page 207.

By virtue of Sec. 15 of the Mechanics Lien Law, 
the mortgage given by the Goodwin Construction 
Company to Samuel Werbel is only entitled to pri-
ority to the extent that monies were actually ad-
vanced and used in the erection of the building.
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“The test is, whether the mortgage money 
has been loaned for and actually applied to 
the erection of the building. Citing Young 
vs. Haight, 69 N. J. L. 453” .

Porch vs. Agnew Company, 70 N. J. E. 
328-342 affirmed in 17 N. J. E. 305.

In the case of Pinsky & Son vs. Wike, 101 N. J. 
E. 45, it was held that one who supplied insurance 
was not a person who furnished material or a la-
borer within the terms of the Mechanics Lien Law, 
and therefore payment to one who supplied insur-
ance is not a payment to a person who performed 
labor or supplied materials in the erection of the 
building.

I I .

The appellant is only entitled to interest until 
the date of the appointment of the receiver.

As stated in the case of Agnew Company vs. 
Board of Education, 83 N. J. E. 49, affirmed in 83
H. J. E. page 336, the Court stated:

“ The questions relating to the charge and 
allowance of interest in this case are diffi-
cult. It is well said in 16 Am. & Eng. 
Encyl. L. 922, that There is no subject in 
law with reference to which there is a great-
er conflict and confusion in the cases than 
that of interest.”

Unless a case be found which is a conclusive 
authority and established a precedent, the safest 
way for a Court of law or equity, is to decide all 
questions pertaining to interest according to the 
plainest and simplest considerations of justice an 
fair dealings.
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We do not think that there is any case in the 
Court of Errors and Appeals which controls any 
of the points relating to interest to be adjudicated 
in this case.

In the case of Hoover Steel Ball Company vs. 
Shafer Ball Bearing Company, 90 N. J. E. 515, the 
question that is before this Court came up. In 
that case, property was sold free and clear of a 
mortgage which had gone to final decree, and Vice- 
Chancellor Lane held in that case that the mort-
gagee was entitled to interest to the date of the 
payment of the purchase price to the receiver.

In the Hoover Steel case, there was no delay 
caused by reason of the fact that the receiver was 
attempting to determine the validity and extent of 
the lien. Vice-Chancellor Lane stated:

“I do not find that any subsequent delay 
in disposing of the property was occasioned 
by the fact that the receiver raised the con-
tention that certain of the property ought 
to be sold under the fieri facias, was not sub-
ject to the operation thereof. If such a de-
lay had occurred, I might have found that 
the mortgagees ‘were entitled to interest only 
to date of the appointment of the receiver’, 
or to the date of his application to this 
Court to stay the sale under the writ of Fi-
eri Facias.”

In the instant case, considerable delay was oc-
casioned by the fact that the appellant Samuel 
Werbel claimed a priority of $4,000.00 more than 
he was entitled to and any delay in the distribu-
tion of the sum was due to the appellant’s own 
fault in claiming more than he was legally entitled 
to- The delay in distributing this fund, brings 
this case out of the rule established by the Court 
°f Chancery in the Hoover Steel Ball Company vs.
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Shaefer Ball Bearing Company case, and it is for 
this reason alone that this Honorable Court should 
refuse to set aside the ruling of the Court of Chan-
cery. Again, the money was deposited with the 
receiver finally, on November 16, 1927, and the ap-
pellant at no time made any effort to obtain an 
order from the Court of Chancery to pay the 
amount due him on his mortgage. Are these 
mechanics liens to suffer because of the fact that 
the appellant Samuel Werbel “ sat on his rights” .

The test suggested by Vice-Chancellor Lane 
should be one adopted by this Court. In each case, 
the question is, “what is fair in right and justice” .

I I I .

Cases from other jurisdiction.

The appellant cites as authority for the fact that 
he is entitled to interest to the time of re-payment, 
the case of American Iron and Steel Manufactur-
ing Company vs. Seaboard Air Line Railway, 233 
U. S. 261. The statement quoted by the appellant 
is dicta. It appears in the American Iron case 
that the defendant was in the hands of a Receiver 
on application of the corporation itself, concurred 
in by the trustees under a mortgage on the prop-
erty of the Railroad that subseqently the property 
was all re-transferred to the Railroad Company. 
Interest was paid on all floating obligations and 
the road was operated profitably by the receiver. 
And the Court in the case said, “ for manifestly the 
law does not contemplate that either the debtor or 
the trustees can, by securing the appointment of 
a receiver, stop the running of interest on claims 
of the highest dignity” . Interest was allowed in
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the Seabord case under the p a rticu la r  facts  ce rti-
fied by the C ourt o f  A ppeals.

In  the case o f  P en n sy lvan ia  Steel C om pany vs. 
New Y ork  C ity  R a ilw a y  C om pany, 216 Fed . 458, 
interest w as a llow ed  b y  reason o f  the p articu lar  
equity involved  in  the case. The p rop erty  w as 
operated by the receiver and the m ortgagee had 
the benefit o f  the incom e and there w as a contest 
in that case betw en p re ferred  cred itors and gen -
eral creditors and the p r io r ity  a llow ed  w as given  
the preference on  the grou n d  o f  pu b lic  po licy .

In Spring  C oal Co. vs. K eech , 239 Fed. 48, the 
property also w as operated  by  the receiver and 
made a large profit, and the C ourt in  that case 
held that it w ou ld  be unequ itable  to  deprive lien  
claimants o f in terest fo r  m ore than  fou r  years, 
while the m ine w as operated  fo r  the benefit o f  non- 
lien creditors.

It is respectfu lly  urged  that the reasons fo r  the 
granting o f  in terest in  the P en n sy lvan ia  Steel 
Company case and in  the S p rin g  C oal Co. case, 
and the A m erican  Iron  case are n ot app licab le  to 
the situation now  at hand.

In the present case, w here dealing  w ith  an ap a rt-
ment house w hich apartm ent house Avas n ot op era t-
ed profitably fo r  the benefit o f  non-lien  cred itors, 
the m ortgagee cred itor  w as n ot u nnecessarily  de-
layed in receiving the p r in c ip a l sum  by  an act o f  
law. A ny delay w as caused b y  reason o f  h is ow n 
neglect and by  reason o f  his ow n  avariciousness in  
attempting to  receive m ore than w as his due. The 
mechanics lien cla im ants m ateria l and labor w ere 
just as instrum ental in  the erection  o f  the a p a rt-
ment house w hich w as the m ain  asset o f  the G ood -
win Construction C om pany, as that o f  the m ort-
gagee who loaned funds to  the builder.

However, the position of the receiver is amply
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su p ported  in  the decision  in  the U n ited  States 
C ourts and in  decisions o f  other ju risd iction s. In  
the case o f  Thom as vs. W estern  C ar C om pany, 149 
U. S. 95, 37 Law yers, E d. 663, in terest w as refused 
to  the cla im ant on  the grou n d  that no interest 
w ou ld  be a llow ed  against cred itors  o f  the corpora -
tion  w hile  the p rop erty  w as in  cu stod ia  legis.

In  E n glan d , w hen a corp ora tion  is w ound up, 
interest is on ly  a llow ed  on  cla im s up to  the date of 
the w in d in g  up order, w hich  is equ ivalent to  our 
order app oin tin g  receiver.

“ In  case o f  the insolvent com pany, credit-
ors w hose debts ca rry  interest are entitled 
to  d ividends on ly  on  w hat is due fo r  prin ci-
pa l an d  interest w hen w in d in g  up commences. 
5 H als. L aw s o f  E n g la n d  page 1511” .

A lso  see 10 E n g lish  & E m pire  D igest, page 
933 and 1049.

A lso  see the cases in  re, H um ber Iron  
W o rk s  vs. S h ip  B u ild in g  C om pany, W arren 
F in an ce  C om pany case 4 Ch. A ppeals 643, 
1869.

In  re C on tract C orporation , E bbw  Y ale 
. C om pany case, 5 Ch. A pp ea ls  113.

Im p eria l L an d  C om pany vs. M arseilles, 
E x  parte  C olborn e & Straw bridge, L. R. 11 
E . 478-497.

In tern ation a l C on tract C om pany— Hughes 
cla im  L. R. 13 E . 623 (1872)

In  the latter case, the C ourt stated that the rea-
son fo r  the n u llifica tion  o f  the interest contract 
w as that every delay  in  p a y in g  debts after the 
w in d in g  up order is to  be considered  as a delay
occasion ed  by  the C ourt.

The ru le  o f  the E n g lish  B an k ru ptcy  Courts and 
the A m erican  B a n k ru p tcy  C ourts are alike, that is,
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no interest w ill be a llow ed  subsequent to  the date 
of the filing  o f  the petition  in bankruptcy . See 
Sexton vs. D reyfuss, 219 U. S. 339, 344.

“ fo r  m ore than a cen tu ry  and a h a lf the 
theory o f  the E n glish  B an k ru pt System  has 
been that everyth ing  stops at a certa in  date. 
Interest w as not com pu ted  beyond date o f  
com m ission. E x  parte  B ennet, 2 A tl. 527. 
This rule w as a pp lied  to  m ortgages as w ell 
as to unsecured debts. E x  parte  W ard ell 
1787, E x  parte  H e rcy  1792, 1 C ooke ’ s B an k -
rupt Law s— 4th E d. 181 (1st E d. A p p en d ix ) 
and n otw ith stan d in g  occasion a l doubts it  has 
been so app lied  w ith  the p reva ilin g  assent o f  
E nglish  Ju dges ever since.”

See also 4 E m pire  E n g lish  D igest 305, 306 
7 C. J. 309, par. 507.

In the case o f  L ern er S tores C orp ora tion  vs. 
E lectrical M aid B ake Shops, in  re B ak in g  Com- 
pany, Inc., 24 Fed. (2 n d ) page 780, the facts  w ere 
almost sim ilar to  the present case. P rop erty  w as 
sold free o f  a chattel m ortgage w hich  w as held  to 
be prior to  the lan d lords lien. The C ourt held, 
“ it is m aterial, how ever, to con sider w hat the 
rights o f a m ortgage cred ito r  are. H e is en titled  
to collect his rent in  fu ll with interest to filing of 
petition, but interest does not run beyond that 
date”

Where a N ational B ank  is being  w ou n d  up on 
the ground o f  insolvency , in terest is on ly  a llow ed  
on claims until the date o f  insolvency . W h ite  vs. 
Knox, 1 1 1  u. S. 784.

In New Y ork , interest is on ly  a llow ed  to  the 
date o f  the filing o f  the b ill. The lead in g  case is 
the case o f  P eople vs. A m erican  L oan  and Trust 
Company, 172 N. Y . 371, 65 N ortheastern  200, and 
we take the liberty  o f  qu otin g  con siderab le  from



12

said case, as w e believe that the reason ing  in the 
case is very  logical.

“ A s  questions re la tin g  to  in terest are liable 
to  arise so frequ en tly  in  the settlem ent o f 
the affa irs o f  insolvent corporation s, we 
adopt the broad, sim ple and ju st rule laid 
dow n in substance b y  the A pp ella te  D ivi-
sion, that w h ile  in terest is  a llow ed  as against 
the corp ora tion  itself, o r  its stockholders, if  
the assets are sufficient fo r  the purpose, as 
betw een pre ferred  and un preferred  credit-
ors, no interest is a llow ed  a fter  the law  takes 
charge through  appoin tm en t o f  a receiver. 
A  corp ora tion  is created  by  ed ict o f  the leg-
islature and dies at its com m and.

K n ow ledge is im puted  to  a ll w ho deal 
w ith  it, that w hen it suspends business, the 
law  takes charge o f  its affairs, liquidates its 
debts, converts its assets, and distributes the 
proceeds am ong its cred itors.

Those w ho con tra ct w ith  it, do so ‘with 
know ledge o f  the stau tory  conditions, and 
these m ust be deem ed to  have perm eated the 
agreem ent and con stitu ted  elem ents o f the 
ob lig a tion ’ ; P eop le  vs. G lobe M ut. L ife Ins. 
Co., 91 N. Y . 174, 179. P eop le  vs. Security 
L ife  Ins. & A n n u ity  Go., 78 K  Y . 115, 34 
A m . Rep. 552.

The process o f  adm in istration  provided by 
law  is through  a receiver, as the executive 
arm  o f  the C ourt. H e is appointed for  the 
benefit o f  a ll the cred itors, both preferred 
and un preferred , and holds the assets, under 
the d irection  o f  ,the cou rt, in  trust prim arily 
fo r  them , and fin a lly  fo r  corporation  or its 
stockholders.

Thereupon , by  operation  o f  law, the credit-
ors becam e the equitable ow ner o f  the assets 
and the adm in istration  o f  affairs is for their 
benefit as such. The claim s o f  creditors 
against the de fu n ct corporation , differ from 
the cla im s against its assets in  sequestration,
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for  they are not proved  against the insolvent 
and d issolved  non-equity, but against the 
fund in  the receiver ’s hands. In  the d is tr i-
bution  o f  that fu n d  the general ru le is that 
equality  is equ ity, sh ou ld  prevail so fa r  as 
the statute, w hen reasonably  con stru ed  w ill
perm it.”  * * *

*  *  *  *  *

“ I f  fu n d  in  the hands o f  the C ourt w ou ld  
have been d istribu ted  on  the sam e day  that 
the receiver w as appointed , no cla im  o f  in -
terest cou ld  have arisen  fo r  there w ou ld  have 
been no delay  and no suspension  o f  legal rem -
edies. The delay  in  d istribu tion , how ever, 
was the act o f  the law  itse lf, and w as essen-
tial fo r  various purposes and am ong others 
to enable the cred itors  to  prove  their c la im s.”  
“ A s a general rule, a fter  p rop erty  o f  an in -
solvent passes in to  the hands o f  a receiver 
or assignee, in  in solvency , in terest is n ot a l-
low ed on the cla im s against the fu n ds .”  
Thom as vs. C ar Co., 149 U. S. 116 ; 13 Sup. 
Ct. 824, 37 L. E d. 663. In terest shou ld  not 
run in favor o f  one cred itor  at the expense 
o f another, w h ile  the law , a ctin g  fo r  all, is 
adm inistering the assets.”  * * *

A s betwen the creditors themselves, there-
fore, interest ceases to accrue upon their re-
spective claims, Avhether preferred or unpre-
ferred from the day wThen the corporation  
let go and Court took hold. * * *

In other ju risd iction s it is held  that w hen p ro p -
erty is in the cu stod y  o f  the law , in terest w ill  be 
only allowed to  the date that said  p rop erty  cam e 
into Iflgis custodia. Thom as vs. M inot, 10 G ray  
(76 Mass.) 263. W illia m s vs. A m erican  C om pany, 
4 Mete. (45 M ass.) 317, 323. In  M atter o f  M u r-
ray, 6  Paige (N ew  Y o rk ) 204, 205.

It appears to us that the log ic  o f  these cases that 
allow interest on ly  to  the tim e o f  the appointm ent
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o f  the receiver is irrefu table . The receiver places 
the corp ora tion  in  a pos ition  o f  being  unable to 
p a y  the m ortgage w hen it becom es due. A ll  o f the 
p rop erty  are assets w h ich  cou ld  be used fo r  that 
purpose, is taken aw ay from  its possession  and 
goes in to  the cu stod y  o f  the court. The property 
is h eld  b y  the receiver fo r  the benefit o f  all the 
cred itors and fo r  a ju st d istribu tion , a ccord in g  to 
the respective rights.

In  the case o f  Seid ler vs. B ra n fo rd  Restaurant, 
101 N. J. E . 531, th is 'Court in d icated  that receiv-
ers are but the arm s o f  C hancery, appointed to 
preserve the p rop erty  o f  the corp ora tion  for  the 
benefit o f  a ll parties in  interest and held there 
that the cost o f  adm in istration  w ou ld  be prior  to 
the paym ent o f  the m ortgage debt.

It seems rather u n fa ir  that a ru lin g  be made as 
suggested  by  the appellant, that is, that he be al-
low ed  interest up to  the date o f  the paym ent, es-
p ec ia lly  w here his cla im  w as in  dispute, and es-
p ec ia lly  w here he delayed. P erhaps in  an ordin-
ary  case w here a m ortgage debt is not disputed he 
sh ou ld  be a llow ed  interest to  the date o f  payment 
w here there is n o  unnecessary delay  caused either 
b y  the m ortgagee in  p rov in g  his cla im  o r  in making 
ap p lica tion  fo r  the fu n ds to  pay  his mortgage. 
P erhaps there is no need in  this case to establish 
a general rule, and w e believe that the test sug-
gested  by  form er V ice -C h a n ce llor  Lane in  the 
H oover  Steel B a ll C om pany  vs. Shaefer B all Bear-
in g  C om pany case, 90 E . 519, is the best rule. Let 
each case be determ ined  on  the particu lar circum -
stances in  that case and fo llo w  the equitable max-
im , “ equ ity  is equ a lity .”
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Conclusion.

It is respectfully submitted that the receiver's 
report and the order of distribution of the Court 
of Chancery be affirmed and that appellant affirm.

LEVY, FENSTER & McCLOSKEY, 
S olic itors  o f  L evy  B roth ers C om pany, 

m echanics lien  cla im ant, R espondent.

Sa u l  T i s c h l e r ,
O f Counsel.
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