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·le.· APPELLATE 'DECISIONS - .SASSI v.fi BRIDGETON.· 

. : .·: .· John .Sass!. and Carmine. Sas-si·, ~ ) 
t/a Colonial Liquor Store, . ) 

Appellants 1 · : 
' . . . ) 

Ve'. 

, ·c1 ty Council of the City· of 
· :·Bridge.ton; 

) 

) 

Respondent. ) 

.Qctobe~ 18, 1965 

· On ·Appeal·. 

.CONCLUSIONS 
AND ORDER 

·.:·william· Gal~ner,-Esq., Attorney for~ a\.ppellants • 
. . '.: ~at thew. Aar~n;· ·Esq."· Attorney for .. Re.spondent$ 

. . . . 

... 
0

._ -:By THE. DIRECTOR: 
',',I'' 

' ::. .:·· ' 

. ··The .Hearer .has filed .the following Report .herein:·. 

Hearer's Report 

. . ..·.·. The appeal herel·n is from the action .of,_ .... resporident ·_wher~by.· 
.. it denied -ari application for -a . place_:to-place .transfer. of appel~ :·:. ~ 
: lan:ts'. plenary· retail distribution license f~om: 7 East Broad· .. 

·· Bt~eet to 5+4-520 N()rth Pearl Street, :Bridgeton$ 
'. '·' . ·· .. 

. , : · ... The·' seven rrfember.s of respondent ._council voted .unal).:LmoUsly°: 
to cl'eey-·the tran?fer of the .license. , .... .-_ ::. 

·i. . ' ~ . 

·:':".'· :.< . .':·: .;· App·e.llan~s ... contend, inter alia, in their p~t.ition of :appeal·'-. 
·that·:.(a).:where; as »here,· the zoning ordinance permits a ·liquor._· . ·, 
outlet at, the propose.ct stte,. the local issuing authority is divested 
·Of.di~cretioh.ih the ~atter of a place~to-place transfer; (b) the 
·action" of respondent was arbitrary, capricious and unreasonable · 
. as the .·cmly objections. made. were based upon moral grounds: and . 

0::(c)' ':the ··propos·ed pre-mises are more. than ?OO ·feet 'distant from a 
's·9t.iooI or· church. . . . - ' . 

~.·;,., .·. "' .. :.·.-.··:_:Respondent' 5: answer _denies .grounds {a) . and. (b) and .admits 
-ground: (c). ·Furthermore, respondent asserts that denial of. the.·. 
transfer was a prb~er exercis~ of its discretion. 

. . . . . . . . , 

·:.--Carmine Sa ssi (one o·r the appellants _herein) t'es tified 
that .the rea~ons appellants desire to tran·srer their licerise are 

. ·because of the lack of parking facilities ·at the present premises, 
and.:that the. said~premises are inadequate in size·, making.it·nece$-
'sary" to. use· the ·basenient for storage of· the stock of liquor,, . · 

: . . . . ,: .· Wi~liam A~ Kirby (city engineer) .tet? tif.ied -that· appeiiants ·, 
j>re·sent ·11cens.ed :premises· is "roughly .about a _mile and, a half"from. • 
th~: pro-g.os~d locati6tl; that Monroe Stre~t school is B:ppr9_ximately ·, 

6!>lJ. feet dis'tant .rrom. the proposed premises, and that the nearest .. 
· ·ch.µ.rch 1s about three· ana one-half blocks. from said propos.ect si:t~·; 

that there is a "package goods store on North Lal)rel" Street·:·which 
.~s "about 1300, 1400 feetn away; that the "Glass Bar" ·1s ·on :the,.:,-

. . . . ' \ 

. ' 1, '• 
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.corner of North Laurel Street and Charles Street, a distance of 
900 feet from the site in qtiestion} that the area wherein the 
pro.pos~d licensed premises is located is zoned for business. 

. Leslie Bender (residing at 126 American Avenue) testi-
fied that for approximately four years he.has resided near the. 
proposed premises and that, in· his opinion, it would be an im­
provement to the area if the license were transferred; that he 
does not believe there would be ariy traffic hazard as a result 
thereof because a policewoman is on duty to assist children acro?s 
the street. · 

Lewis Totaro (president of respondent Council) testi­
fied that he voted against the transfer as he "felt there was, 
obviously if there ~ere 100 people there from one locale they 
were against this. Apparently the public did not want this and 
I~rwas:lalected to represent the people. Therefore, I voted the 
way I felt the people wanted us to vote." Moreover, he testi­
fied that, in bis opinion, keeping and concentrating all liquor 
licensed establishments in the downtown business district af­
for~ed better police protection because the said area "is better 
more easily, mbre easily patrolled by the police." 

Mayor .Thomas A. Dailey, testified that although he c'id 
not vote on.the question of transfer, it was his opinion tha at 
the present time there were ·sufficient liquor outlets in the 
Fifth Ware where the proposed premises is located, and emphasized 
·that the said ward has one-tenth o.f the population.of the munici­
pality and twenty per cent. of the liquo:e licenses. 

Barbara J. Gentile (a patrolwoman) testified that for 
the past three years she has been assigned as crossing guard at 
Pearl and Monroe Streets (corner to which the proposed licensed 
premises is requested) to assist the children crossing ~0 and 
from Monroe Street school; that "the through traffic is very 
dangerous, but we have a good number of traffic that comes down 
Monroe Street." 

Reverend William C. Howard, minister of the Wesley 
Memorial Methodist-Church, testified that the church is located 
two blocks from the proposed premises; that he opposes the trans-· 
fer of the license because "alcoholic beverage,, any place as such 
was the reas6n. They felt it was better able to be policed down 
in the lower :·part of town where it is already located and that 
because we are in a home a'rea." Reverend Howard also. objected to 
the .t.ransfer becau.se of. the children crossing at the corner to 
attend Monroe Street school. 

George T. Morris (a member of ,respondent Council) testi­
fied that the reason he voted to deny the application for transfer 
of appellants' lice_nse was that he was "against moving this· liquor 
license out of the downtown area·where we have police protection~ 
·I .was afraid we would create another slum area like we have down­
town. I f'igu~ed that this ·was safer· for the children, even though 
we have children pass the liquor store downtown, but they are high 
school children and junior high school children, not small.child­
ren. A·lot of these.people who are uneducated, who drink in cars 
are 6ffensive and our court records show, and I did not.want .to 
inflict the people of the 5th Ward or any Ward with this if I 
could· help it where there are places where they could gather. The, 
school ground up in Monroe Street is an open area. It has no fence 
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around ·1t~ V·ery easy to drive up and back or under or a:long-­
side or.·f> 99 

. Amiela Annarilli, residing at 59 Monroe Street, in 
the vicinity of appellants• proposed premises, testified that 
She objects to the transfer because it is not conducive to the 

··~ b~ st ·interests of the ar.ea "· 

. . ·-None of respondent's. witnesses expressed a~y objection 
·.fn. SQ .far as ·the pers.onal fi tmess of the resp_ective applicants 

·.was: concernede 

The tact that .a .section or· the municipality haa·been 
·zoned for commercial or business establishments does not pre-

.: · c:lucie · tne local· .i.§SUing authority from. exercising proper dis-. 
cretion with reference to an application for transfer of a 

; liquor license to said areae 
. . 

. ' . . ' . 

. No per~on is entitled to a transfer of a license as 
-. .. a matter or ~ight~ .. "If the motive of the governing body is 
pure.,. its reasons, whether· based on morals, economics, or· 

· a.e.st1!-etiqs., ·.are immaterial. 11 · Fanwood v._ Rocco, 59 N.J .Super. 
306 lApp. Div. 1960)e · If a transfer of a license is denied on 
reasonable grounds; such a:mtion will be affirmed •. Andrew c. 
·~ess Enterprises, ·Inc. v. East Orange, :Sulletin 1588, Item 2. 

. The :tegisla.ture has entrusted to municipal issuing 
authorities wide discretion in the grant or denial.of place-
.to-place transfers of liquor licenses. Such action may not 
be reversed by the Director unless he finds the "act of the 
board was cle.arly against the logic and effect of the presented 
facts. 11 Hudson-Bergen County Retail Liquor Stores Association 
v. Hoboken, 135 N.J.L. 502. 

.. . In Ward v. Scott, 16 N.J. 16 (1943), the Supreme Court, 
·.dealing with an· app·eal from· a zoning ordinance, ... set· forth· the 
· f_ollowing general principle: . . . . . · . . . 

. .. . , "Local. ·orricials who are thoroughly familiar with 
their.· co~uni ty 's characteristics and interests and are · 
the prop:er .. representatives or its people, are undoubtedly 
the.best equipped to pass initially on such applications 
for· varianc·e, ··And their determinations should not be 
·approached :wit~ a general reeling or suspicio_n, .. for as 
·J11stice.' Holmes 'has properly admonished: •Universal dis­
trus_t creates universal incompetence.' . Graham v. United 

· State~,-231 U.~. 474, 480 34 S~Ct. 14S, 151, 58 L~Ed. 319, . 
. l 324 (1913) • " ·. ' " •. . ' . . ' . . .. ' . . . . " 

·· ·· · _' · .. "!he te'stimony presented .to. support appell~nts' · cas,e 
.was quite meager. The only resident testifying on behalf of appel'"'." 
,lants -stated that he was a friend· a~d at· times helped the owner of 
·the premi~es souq;ht to be licensed. · . 

. -..·,. ., : . . · Thus· it has not· been .·s·atisfactorily shown ·that there'·" is·.· 
... ;: .. ;!" ~~·-need or. necess:i.ty .. for a i1:cense ·at. the proposed site& The burden::· 
··h·:.'·.·:···to:~~;l>rov•:·~~c~ ·need_--or:.n~cessity res.tad _upon appall.ants herein.· :. _·,:··.: · 

~:!::<\'::;::'\:.· ·:·.-~~ .· :_. ''. . .. ·. " : . .. ,; . ·,. . . ' .. .. 
-.x·~;;;t/;1\/'\_;;?;, There was no evidence presented that' the members of res~~.,._ ·:· 
··tL;_·:t>'ortd.ent _Council in any manner were improperly motivated when ar- - _; · 
"·::·: · r·~v~ng:- a.t the decision to deny the appl_ication for .the transfer.'.· ... 

': ', ~ . :: ' ' . . . . . , 

,_·,,'."Arter:> consic!erat,ion. or all of·· the ;'.evide.nce adduc·eq. h~_reih·.< 
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~nd the memoranda submitted by the attorneys for the respective. 
p~rtiesj I conclude that.appellants have failed to sustain the·_ 
burden imposed upon them in establishing that the act~on of res-. 
pondent was arbitrary, unreasonable or constituted:.an abu.se of 
i.ts discretion·. Rule 6 of State Regulation No. 15~ .'.S<l?e Richmon· 
Vo 1Trenton, Bulletin 1560, Item. 4; Hopkinson v. Passaic, .Bµlletin 
1612, Item: 1 •. 

It is recommended, therefore, that an order be entered 
affirming re_spondent-'s ·action and dismissing the appeal• 

7. 

8. 

9. 

10. 

. 11. 

Conclusions and Order 

·The· negative vote was based primarily upo~r pU.blic ' .. 
opinion. 

Congestion or traffic. 

Moral issues •. 

Proximity to a school. 

Proximity to a church~ 

The concentration of liquor establishments in the 
downt.own area would lend its elf to better police 
protection. 

The existe~ce of an alcoholic beverage establishment 
would have an-,111 effect upon children. 

There is a general sentiment against liquor establisn~ 
ments in the City of Bridgeton.· 

There are already five licenses in the Fifth Ward~ 

Liq~or is a basis for the increase in crime. 

The people. in the area are generally against the grant·~·:· 
ing of the transfer sought. 

There is a desire to reduce the number of licenses· ~n 
the City. 

Contending that none·or:the stated reasons bears-any· 
le~al validity and constitutes no supportirig basis for a qtia~i­
judicial determination· dE?nying the application, the 11Dr'ie::f con:. 
tinues: 

"It is· the further contention of the Petitioners. 
[appellants] that the Bridgeton Zoning O~dinance has 
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dive.sted the. Respondent of the discretionary power to 
deny the ~Qt~ application uhless the prqperty t·o be 
used is in contravention of other statutory require-· 
m~ntse· In·the ·alternative, it is urged, that if the 
Zoning Ordinance does not divest the Respondent of 
its discretion, then the refusal to grant approval of 

. 'th~ transf~~ Of the Petitioners i f appellants·t) business 
. ~o a .proper zone, where the presence or ·such :a. bus.iness 
.. does not violate any statute or ordinance respecting 

alcoholic ·beverage establishments, constitutes an ·abuse 
of.discretion .. " 

.The City's zoning ordinance (Noe 726) sets ·forth in 
Sectiori 502 among the permitted us.es within the Commercial C-2 
D,istrict the following: 

n(8) Miscellaneous dealers and suppliers, retail 
and wholesale: 

(b). Beer, wine and spirits." 

. In the exceptions. to the Hearer's report it is con­
tended that the ·Hearer erroneously applied the doctrine of 
Ward v. Scott, 16 N.J. 16 (1954) (incorrectly cit~d as 111943)") 
inasmuch as that case deals solely with the question of the right 
to a variance~ The exception is we·II taken but does not bear 
upon_the end resulto 

• . ... · A further exception set forth that the .Hearer com-
mitted error in ·applying 'the doctrine of public 'necessity· in­

.. asmuch:.'as. this ls not a case involving. the issuance of license 
:contra;ry·to R~S" 33:1-12.14 and public necessity is therefore 
not ·a.·f.'actor for conslderation in the case sub· judice. The 

.. ~ontention is without·merit. ·The decisions are· replete with 
.holdmgsas to: the matter of public necessity and convenience 
in cases of applications for place-to-place transfer of retail 
licenses. 

Very important, a~ong the exceptions, is the reference 
in the Hearer's report to the testimony of the Cit~,· Engineer that 
.ttthe area .wherein the proposed licensed (sic) premises is located . 
is~. ·zoned for business n. but without mention of the engineer's 

":.testimony to· the effect that the premises are located in an area 
"~pecifica~ly zoned for "beer, wine and spirits, wholesale and 
,r.etail. ~. ,_ .Adirli ttedly, the report ·should have · included the · indi-

. ·~ate·d ..... ~dd. ~~ion.al testi~ony and mention of the specific provis~on 
. , or .. the . ~oning ordinance (introduced in. evidence) for the special 
". ·reasq~, that;-: as. hereinabove pointed out, in their efforts to 
• ··:',ob.tairt a/.·reyersal of .~he denial of ~he .transfer application the 

"app~ella;nts:_· place principal ·reliance upon the fact that the prem­
.. :;4ses·: sought to be licensed. are not in an area. zoned just for 
. ,'>busi.nes.s·>gerierally. but· in an area expressly permitting the en­

>·gaglng :·1~.Ji' beer, wine or ·spirits busines.s. The strait issue 
·'.'1· ·with respect'· to the· liquor licenses appears to be one of first 

.~: ~· ~_n;ipre~sio:t;t in ·New Jersey ill :,. : • · · · · · _ . · • .. 

·.~<,/'.~,:::-:: : \.<·· . :;. fhe :.br.ief ·for the- .. appellants" quotes from McQuillin, 
· -.··:t ·Municipal' Corporations 1 ·,vol~ S, ·p·. 40.: .'. · · 

• • - •• ' .. • •• ' ! 

. , .. ·:,: ''•"~. a.i-i applicant:;· is· entitled to a. certificate 
.·:of, .. ·this- nature (liquor ·license) and may .·compel its 
.. ~1,s'5uance by mandamus· or.. other. appropriate r.emedy 

. :~where there is ·no zoning· regulation prohibiting such 
· ·sale· .. or 

1
·where . th~ only regulation applicable is in­

,:~a1id-'~" ·: ·:' (par~!lt.hes.is and ~mphasis added~) 
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· The brief for the appellants then reads: 

f'Not only is it contended that the establishme·nt 
·of specific zones, under an ordinancej deprives the 
governing body of further discretion,. but such an or­
dinance also prevents the subjugation 9f the. applicant 

. or property owner to the whim and caprice of his neigh­
bors e Attention is again directed to 8 McQuillin 
Municipal Corporations, 349, which states: 

'In some cases the courts, including the United 
States Supr-eme Court, have held such legislat-ion 
void as an unconstitutional delegation of Iegi·s~ ... 
lative power, making rights to use property sub­
ject to the whim and caprice o'f other property 
owners Or residents em~ e UY . . 

Further, the except1ons to the Hearer's report quote 
from 6 McQuillin, Municipal Corporations, PG> 707: 

"However in the absence. of prohibition the liquor 
business is legitimate· and to be protected under the 
law the same. as any other lawful business and one en-, 
gaged in the liquor business so long as he respe·cts and 
obeys tbe law is entitled to enjoy the protection of 
the law and to have his legal right ad'judicated under 
established legal principles without bias er prejudice0 
A place of business where liquor is sold has been pro­
nounced not a nuisance per se .. " 

Far more to the point (re references to the Treat{se 
by tiils Authority on the general subject) is a citation to 
McQuillin, Municipal Corporations, 2nd Edition, Cumulative. 
Supplement, § 1026, citing Marchesi v. Selectmen of Winchester, 
Supreme Judicial Court of Massachusetts, Middlesex (June 24, 
1942),. 42 N~E" (2nd) 817 .. .Applications were made· for licenses· 
to conduct two bowling alleys -- one within an industrial dis~ 
trict and the other within a business district -- both permit-' 
ted by the town's zoning by-law& The selectmen denied the ap~ 
plications. They believed that the proposed locations were 
unsuitable for bowling alleys and that ther·e was nothing the 
applicants could do to overcome the objections of persons living 
or owning property in the neighborhoodo The petitions ~ere 
hears in the Superior Court and were dismissed, whereupo;n the 
petitioners excepted to the refusal of requests for rulingso. · . 

:, In the Opinion by the Suprem,e Judicial Court (Ronan; Justic(?) 
appears the following: ·' . 

''The facl .that the Zoning by:-law perm.i tted bowling.: 
alleys in the districts in which they were tb be located 
did not authorize their use·. in the absence of a license. 
from the selectmen • • • • .That such use was permitted.-~by "· 
the Zoning by-law could be given .such weight, if any, a.s 
the respondents thought i~ was: ·entitled to in conjunction 
with· the various othe.r matters involved in coming i:q. to. '·· . 
an_honest and impartial decision., The gen.~ral aim both.of· 
the Zoning by-law and of the licensing statute is the pro­
motion of the public welfare, but each is independent of · 
the other and seeks .to.accomplish.its purpose by.different 
means ••• e. The .. refusal of a, license was not, as the ,, , . 
Petitioner contends, ·violative of any rights .. secured to.·.:'.·· .. ,· 
him by the Fourteenth Amendment to the. Cons ti ttitidm oi ·the- •. · 
United States8 o" o T! ~ · ~.~· ·.~ .. 

The re.quest ~or a writ. of mandamus was refused~ and: the~ .. :.-.> 
·, , ··<p~ti tio?fe.r •s. exceptions overruled o .· 
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In the exceptions to ~he Heare~'s report it is stated: 

vvon pgj 4 of the Findings, the Hearer has in four · 
lines disposed of the entire essence of Apperiants• 
argument when he states that the zoning for commercial 
or. business·establishments does not preclude the· issuing 
authority from exercising proper discretion with refer-
ence to the ap~lication for transfer~" · 

The. Hearer was rightQ The appellants confuse merely 
... pef'mis$ive with compulsory. If. their contention were legally 
·.sound, the Council would. be constrained to locate all twenty-

. seven of the City's alcoholic beverage licenses in this small 
· · . : district if the owners so· desirede 

· C~rtain cases cited in the brief. for the appellants 
" relate' to. zoning ordinances which were found to be invalid, but 
·the Bridgeton zoning or4inance in the instant case has not been 

· ·. brought urider attack~ -

0f ·the . other cases cited in the· brief for the appellants·,· 
none is in po1nt save Fanwood v $ 'Rocco, 33 N. J. ·404, ·which -is · · .. 
staunchly .in point exc~pt that no zoning ordinance was there in­
volved.. Among such other cas.es, particular attention is di.rected -~ 
to the following which a·re clearly distinguishable from the. case . · 
before· me. · · ; 
,/,. 

. DuPont ·et al. v. Liquor Control Commission, Supreme 
Court ·of Errors of Connecticut; December 12, 1949, 71 A. 2.d 840 
The Court of Common Pleas sustained ·an appeal .'from the State 
Liquor Control Commission's denial of an application for a liquor 

·package ·store permit and directed the Commission to issue the 
· permit. The Town of Stratford appealed, and the Supre~e· Court 
of Err.ors held that the ordinance· making consent of 50% of the 
owners of property within a c_ertain area of the premises so'ught 

: . ·to be licensed was essential to granting of the permit and was 
unconstitutional. The pertinent language of .the Supreme Court's 
decision (Brown, Judge) reads: . . · . · . · 

"In the view which we take of the case, the decisive 
·question is whether the ordinance, ill so far as it re-

.. q~ires as a condition precedent to the granting,of a 
.· Permit the prescribed consent of the property owners . 

'. .9:ther than t~e applicant, violates the constitution of 
this state·and the Fourteenth .Amendment to the Constitu­
tion or· the United States. We confine our discussion 
to this f~sue. The practical e~fect of the mandatory 

·requirement that the plaintiffs obtain the consent of 
50 per- cent of· the owners specified is apparent. It means 
that a refusal by 51 per cent of those owners ca.n effectively 
destrpy the privilege of a liquor use, even- though in al.l ·· · 
Qther respects the property conforms tp the··requirements 
.of.,the Zoning Laws& In effect; therefor.e, the consent 

' .. :clause confers upon the 51 per cent the power to deter­
.·.·niine, in this particular, the use the plaintiffs may make 
:. -.of· .~heir property 6 It accomplishes this by enabling the 

· .. , 51. per cent to prevent the board (Pla~ing Board) from 
· ·.'."U,earing the application. Unless the board granted the . 

application, the use would p~ prohibited under the ordinance 
. and.· the commission could not grant a Permi to Genera.I 
Statutes, ! 4262Q Furthdrmore, since no standard whatever 
is prescribed to guide, limit or control the reactions of 
those ·comp:rising the 51 per cent, a decision by them based 
. '~ ... ·; 
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upon whim,.fancy, prejudice or other ill-founded 
motive would suffic·e under the ordinance~ What-

. ·ever term may be applied to designate the power· 
.··.of consent .so accorded, it cannot be questioned 
·'that if·.such an unrestri'cted power was conferred· 
upon a··duli· constituted administrative board it 
would be unconstitutional for lack of adequate 
standards. Stat·e. v., Stoddard, 126 Conn. 623, 628, 
13 A. 2d 586; Devaney v. Board of Zoning Appeals, 

. . 132 Conn.· 537, 540, 45 A. 2d 828. A fortiori the . 
. : ) same cholds true of the grant.·to those property . 

owners· of a- discretion to prevent· the us-e- -of the 
plafntiffs' pr.~mises for a packaf?e store·." 

ftule 6:1· State Regulation No. 15 (referred to in the 
Hearer's report) p~ovides as follows: · · · 

''All appe.als shall be heard de .n2.Y.Q. • • • b.ut 
the burden of. establishing that the action of the 
respondent issuing authority was erroneous and 
should ·be reveused shall rest with the appellant." 

Sinc.e Repeal,. in me-~ hundreds of pertinent appeals. in 
New.Jersey the standard applied with resp~ct to merits of munici-

.. pal- ·action granting or denying application for retail licen~·e or 
retail license transfer has been the standard or test of «r·eason­
ableness ~ (See Hudson-Bergen County Retail Liquor Stores Associa~ 
tton :V •· Hoboken, · supra.) 

_. . . Township Committee of Lakewood v. Brandt, 38 N.J. Super •. 
462·. ·In the Superior Court's decision, delivered by Clapp, B.J.A.D.,. 
is. the following language (466): · . . 

·"But we need not pursue the point because the 
Township Committee of Lakewood was not rea.lly con­
cerned with the question whether there was any public 
necessity for having a tavern· at the proposed location: ... 
As the Director of the Division found, 'the Township 

, ·.-Cammi ttee was mo ti va ted· prlmarily by a desire to 
· ". _. -.. have .th~ license "die~" rn 

Common Council of Hightstown v. Hedy's Bar, 86 N.J. 
Super. 561. The Superior Court's decision, delivered by Goldman, 
S.J.AeD~, contains the· following language (564): . 

'/, 
f " . 

n ••• This is not a case where the. licensee 
- ·:voluntarily seeks . to move to a more advantageous bU:s­

iness\lo.c.~t;iono . The. fact is that Hedy's Bar" was-for,ced. 
-, to· relocate by ·a.· -public agency, the Hights.town .H:ousi.ng···' · 
Authority o••• It was the Director's considered opinion 
that the transfer was denfed in order to reduce th~ 
number of licenses in the community, and he.so found • 

. That conclusion was justified not only my the inference 
which could reasonably be drawn from the testimony, but-.. 
from the .testimony actually given.". · ·"' 

. ,,: ... · ..• · '. · The 8.ppen~~ts were grii.n_ted a .196$-66 · re~eWal f~i.- th~'.:,· 
. preniise.s. a~ .7. East Broa.d Street. There· .is ·:nothing "in the '.·r.eco.rd ".·; ·~ 
to .~indicate; ·that ·the denial of 1964-65 license transfer ·'v~s ·b.a:s.~d'.i :.·.· 

' principally or in pa:rt upon the Cquncil 's. desire: to reduce. 'the'. : : 
"number of 1-icenses·. 

Speq.ial attention is now directed to that portion of· the 
, exceptions to the Hearer's report contendin~ that objec~ions 'to . 
'. .... grant pf· the. license transfer. were "predicated. upon moral issue~ 

: -~.:r; -· , ' .~ . .. : ~· ' : . ' 
;,.J:· ,, : ·)•" 
·'Yi;!)·::;;.~_. .. ,, .. 
. . .~. _, . . . 
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and ·these issues as· a general proposition died with the repeal of· 
the vo·lstead Act." 

· In strong refutation of that contention is language by 
Justice Jacobs in Fanwood_ v. Rocco, m:1pra (p (it 415): 

'·' ••• The record leaves nc.. room for doubt that 
· . widespread. local sentiment favors keeping the area 

free ·or taverns and package stores and it matters 
·little.that this sentlment may have.resulted in part 
from moral precepts and in part from the general 

.. objections voiced in the testimony· of th.e councilmen, 
The fac.t is.that the sentiment does exist and in· 
honoring it the governing· body did. not act at all 
unrea·sonably a The interests of effect.ive liquc»r 
control are best advanced where the municipal 11- · 
censing_ program displays fair regard not only for 
.the convenience of residents who purchase alcoholic. 
beverages but also fo.r the sentiments of residents 
lYho are unsympathetic or hostile to their sale a'' 

. . ' .- ' ; -

I have given careful con~ideration to the entire record· · : 
before.me, including, the testimony and exhibits, the Hearer's ... 
report, the briefs of the respective attorneys, and the exceptio~s.· .. 
. to .the· Hearers s report and the answers thereto o I ·agree, with the' ... ,.~ 
recommendation of the H.earero I .find merit particularly in,ohe·. ·· 
ground· of denial~- the strong objection to the transfer by some 
one hundred residents of the neighborhood. With respect to· · 

. the .·proximity· of a proposed licensed premises to a ¢hurch ·or 
'. sc.hoo1,· albeit farther than two hundred feet therefrom, a muni­
cipal issuing authority may properly consider s~ch proximity in 

. deciding whether. or not a license or license transfer. should ·be.· 
.. ·:granted.· (See Re Alexander Konke, Linden, Bulletin 212, Item 6, . 

. ··citing Rafalowski Ve Trenton, Bulletin 155, Item. 8.) .· I find, . ·. ·. 
. ·.and conclude :that .the zoning ordinance did not divest the re­

·.·:.··~·' spo-mlen~ .. of- discretion in acting· upon the transfer application; 
· . .'that· no··~·n.eed· was· shown .for a lic.ense. at the proposed· site; that · 

· _::'::/,'no. _·'imp;roper mo ti va ti on on the part·. of· the r'espondent was sh.own; · 
'···/ .. .that there was nothing unreasonable in the denial" of the appli_-· · 
<,. ·6~t:Lon, · .. and that the appellants have failed ·to st!sta_in -the ~urden · 
· of·· .. establishing. that the denial of the application .was erroneo.us~ .. 

arid: s~ould be reversed. · · · · · · 
· .. :· .. .. . ~· . 

, ... ' .. ,· 

· :.Ac.corcii'ngly, it }s, · on this ,9th ~ay of· Sep.temb~~ ~?65, · ·· · . ' I ' .. L ~ ' ~- • • • 

. · ',.. '.·' ~:- .. :···: ..... 

· , · .. · a·nDERED:. that the act.fan of. the respondent· ·City Col;ncil . 
be and the same is·hereby,affirmed,·and tnat·the appeal h~fein 
be and 'the same. is hereby dismis.sed. 

JOSEPH P •. LOHDI, . 
. DIRECTOR 
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2. DISCIPI,INARY 'PROCEEDINGS - SALE TO MINOHS - PRIOR DISS!rULAI{ RECORD -. 
LICENSE SUSPENDED FOR 30 DAYS, LESS 5 FOR PLEA* 

In "the Matter 'of Disciplinary 
Proce~dings against 

Nick's Highway 46 Ba.r and Gr:t.11, Inc. 
t/a La Casa· Mia . 
77 .Route #46 
Lodi, N. J &I 

) 

) 

) 

·) 

Holder of )?1enary Retail Consumption ) 
. License C-19, issued by the Mayor 
and Counc1i of the Borough of Lodi ) 
..... -·.-i~~ ...... ~--------:-0------""--' ' 

CONCLUSIONS 
AND ORDER· 

. Licensee, .bY Grescenzo Cutillo, President, Pro se. 
David S. Pil tzer, Esq., Appearing for Di vision, of Alc«=?P.olic 

Beverage Control. 

BY THE DIRECTOR: 

. Licensee plead.s !lQ!! vul ~ to .a charge alleging that on 
· August 20,, 1965, it sold drinks of beer to four minors, three ages 
17 and one age 19, in violation of Rule l of. State Regulation 
Nos 20.. · 

Licensee has a previous record ·of. _suspension of license , 
_Q.y the Director for five days effective May 24, 1965, for possess­
.ing· an alcoholic beverage not truly labeled. Re Nick's Highway A6 
Bar and Grill, Bulle.tin 1621, Item 3 •. 

The prior record of suspension of lic~nse for dissimilar 
violation occurring within the past five years considered, the 
license will be suspended for thirty days, with remission of ti~e 
days for the plea entered, leaving a net suspension of twenty-five 
days. Re Mueller, Bulletin 1538, Item 2. 

Accordingly, it i~on this 13th day of September, 1965, 

ORDERED that Plenary Retail Co:nsurilpt!lon Lic.ense 
0-19, issued by the Mayo,r and Council of the Borough of Lodi to 
Nick's Highway 46 Bar a.nd Grill, Inc., t,(a La Casa Mia, for prem­
ises 77 Route #46, I~odi, be and the same is hereby s.uspended for 
twenty-five (25) days, commencing at 3:0Q a.m. Monday., September 
20, 1965, and terminating at 3:00 a.m. Friday, Octobe1• 15, 1965. 

JOSEPH P ~ LORDI, 
DIRECTOR 
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\«3_.:- _ ri-r"scrpr..rNAFrt PROGEEDINGS - SALE· To· A::·l\1rN-oR_~- LICENS·E. :susPENDE~ 

"·3J;~;'.r;;~;;~~:;;;!e~g~fn~{sc~p+1narr.< . ·.·· .·.· r · ..... 
--.·:·: __ )-_:,_ - .- -. 

·<« ,:-> Ed~ard_:-Ar;-· -Mc-corillick·­
),:_}>'.:.;-\f,/~:~ Pari.CY:rl{o_u_se·:_ --__.:_----· 
-~~::<:-_•:·:100<-Elcock .. ·Avemie-. 
,:.,i·.::->:Eoonton-Township .. 

·:·: ... 
. .. ··' .. 

• r ..... 

_· :·;'), 

.·) . 

_.:_ ::PQ":.Rp :#,;l-1, Boonton;. N.. -.. J~ ;· 
.. : . -, ' ) -

" ',:.' ' 

'":coNCLUS:i:ONS. 
··and-:'.-

, _. . :Q f.lDER 

Holder_ -of ~ienary · Retaii,, Co:risuritption 
, :_ ·Lfcens-e ·_c:...1, issu~d-.by the··_Townsh:ip : ) ., - . 

-- Committee- of_ -the, Te~ship: of Boonton 
--~,~--:..:-:.. J.--~:-- ~ ~---~-:~;~--~-_: __ -- ~- ~ _) 

____ Oltin,.:,and Okin,: Esqs-e-, by· Charles s. · Okfn,.- .Esq., Attorneys for 
, · . · . · · - ·: . - · · -. · . Lie ens ee 

.. Ed.war~ F ~ :- Ambro'se, Es-q ~,, .Appearing .. for Di vision of Alcoholic 
· ; ·. '.. . ~. __ · · . . .. · Beve~age Control 

'' ' ... _,_:'·., .:·· 

·. ·BY-/~irE_;outec~oR:·-~: ._··-.·:· · ... ., ~ ; . 

- .... 

'', ·•• • • ..... •• t .~· .: . . -
• ..i ~ 

T.li.e .Hear.er has, .. filed." th~ folloW;irig Report herein': 
. . ·~. ' - .... ': ... 

· . · Hearer 's .. 'Report ... 

--.. _____ non '.April_ 24, .-19651 ._you· ·f:rold,_··_~e.rved and .. delive~ed: _,, '. 
. ._,arid __ allowec;l; :Qe.rmi tt·ed and, sU:ffered. the ·~sale,· service : ·. · 

·' .. ··':.; _)l,nd._deliyery-·of alcoholic· bever(3._ges1 ·directly or trt-- - _ -
<:': . dir-_ectly; _to ·a:- person liride~ the ·a·ge" of· .:twenty~one (21} ·" · _. -·· 
' : .. ·_yea,r~,-·vi~~, rr-a.nk -~~, age- ·18;· -and :allowed,-· permitt·ed· .-.· 

_'.- ,,'-,·-:<and-- ·suffered; the·: consumption: _of. alcoho.lic· ·bevera:~e.s ·by.­
.<-.~::stich: .. per.~on· "in" and_ upon your- ·-Iic.ensed .. p::t.eniises-; lri: 

- --~- :;>: · ·. - · y_io1~~t1o:r:i · <?f_'.,Rule ~1- q:f _ .... State · R~gula ~~on No-. _ 20. " - - - .. . ; 

;'.':'.l·· .. </To sU~~tailti~te.·the eh~~ge -~h~·D1v1s10n produced three .. •. 
~'minors --~~-,Frank ~-_.::,_ :Marilea -_~ ..... and· .Thomas_--:-·~-~ and Agent n·. 

·,,. ··.· , ···.'Su~cihc·tl;staied,'~hetes~imOoi of the'riiincirsshoWs . 
__ -· that,·;they-' had, vi~i t~d·- _the.·.: licens.ed, prenifses _ pr·evious -to··_ Apr11·-:24, ·_. · _. 
-; >· 19.6"5./.' ;'.~h·e--_·· date; ~f' ··;the -·a1 I e g ed · . viola.t i,o n,'. ~_ere in; .. _that on .i-s aid -· dfl. t'e ~ -.... 

betw·e~n- ._g,._-and -'8:30 p.m.-, ·Frank;"· is· years-'of- .age· ~t· the .time; . _ .·: · -
,,Mar~;_ ·'ag·e ·18;: --~rid .. Thomas·,.: age ·17, ·drove· to. the licens·ee 's.· preri1~--

. -).ses,.' an~_,; pp.rke,d· "in.~·: lot_ in __ back.·:_of ·:.the·: ·building.~ _ Frank, _alone.-._.,: -
- ':;~_po.-·, emp·ty'7_h~nd~d;:~~- .:in ful~ view- __ of Maril.ea an~:· Thomas, entered . the , . 

.. Tlc·:~nsed. _preniises<through. its ··rear_ entran~e•: .. He: purchased' from ... 
·._.~he,,'.b~·rt,~ri.P.e(, ~-who ·requir:ed no .-::P.~oof · of,· his ··age; a _glass. of .beer ._ · -__ , 
: )vh,h~;h._:.he".: consumed··-pn: the' -pre~i·se_s, ._·and, .a six~p·ack of--. Schae(er .beer-,-: 
.,--,:('or<off~pr.emises·-,consl.impt.ion, for-.-..-.b9th».of which .he paid ·$1.35. · _ 

,·_(Thereafter-. he-.}eft ,_the. preniises._-·car:rying. the· -six.:..pack in a bag,;:-·' 
:.>:-:-i1.~d .. _:;w~.s:>obser:ve.cf by._ ·;Martle:a .an~- ·Thomas.' emerging. from_ the preini~e.s ·:_. · 

,..:f.__.~n:· pps,s~~s~ori ;o_f :.tl:l_e said-packa.'g~_., .. "R.ejoining 'his·. ~ompanions-,-. _~:, ",_"._ -
:---(~':Ji~f·arik_.- placed;_._the .. _~six-pack· 1-n '_his :c-ar- .. and. ~'drove- .. to .a ·peighboririg . , ;:::·. 
I - - ..•.. -·- - ,_.,. ._ . . - , , _- - .. , -·. ,·- - .. - - - .- - • ' - - . - -_ ---, 

-. .:_S,:t.~t·e~ __ ::;_in .the~·-c .. qur?~c- or·--i~which-- t~e ,:·thre¢·· nii!lors consumed. -~iV:e. ·:c·al'l:s·_ i • 

. :·'.\ :;.oJ ;; )th~ ·,.~~ c q:h.ol ~-c· --beve r ~ge s '~···keep ling·. one .. ·can .:· (part_~ ally· ~ill ~d) -~tp . .,'!'., ·: · 
-:: ·,:tli.-e, 'c_?-r.~ _-- Upon .returnlng _to._ .New .. ·J,ersey-1 ·_ -.-they;_were; stopped by _·a_ · _ · 
··:,.:-·polic.:e' .. officer·and were_ta~en .. irt_cus.tody~ - - -- · _ ;·- - ·. _:.,:. --- · .:·. 

. :.·> :!· :J'; : ·. TJi~· tes ti~ony of Frank further di.SCiose" that, . ill.lbs~~ .• , 
:.<~_qile11t · t-o Ap~il. 24 aforesaid;. he re,.turned --to: _the Iice_nsed' premise·s- · 
·-_with- agents· of,. this Division on.two occasions; that. on the.'first - -
_o.f·sa+d_visits.he identifi.ed the-bairtenqer who-allegedly-sold him 
'the-. alqoholic ,beverages on the date'·charged·herein; that on his 
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. : second -v:i.si t he made no such identification; that he was .doubtfU:;I. ' --­
. as. to his original identif:ica tion, and that at no .. time. did he ever .. 

-- .. deny -tq anyone that h~ had pur~hased be_E3P. at the lic~n.s~d .premise_s. -~ .. 

Ag.ent De testif'..ied that on May 5, 1965, he and .Ai:.eti..t N . 
. qt. this Division. were accompanied to the licensed premises by . · 
the.minors; that he, Frank andT}:iomas entered ·the licensed prem-
1se~; that Fra.nk_ identified the licensee as the p_erso,n who al- . · _ 
·1egedly sold him the beer on AI\ril 24, 1965; -that on. May 8,· 1965, 
he, Agent N, Frank and· TJ;j.omas returned to the. licensed premises_ 
for further investigation;- that en route to the Bame Frank stated .. · 
he was not certain· of his previous identification .. of. the licens-ee ;. · .. 
_that• present i~ the premises at ·t,h:is 

1
time were. the licensee and 

his four bartenders; that none_ of the latter was in the premises 
on·'his previous vi'sit;. that Frank· was unable. to id~ntify ·any of 
.the group as the pe.rson who sold him beer on. AprfL.24,. and that. 
·Fr.ank made a 'positive .identification of th~ .. licerised pr.emises . 
"a~ ·.the place where he .h:ad purchased the· b$er· a.s char·g~d herein& .... · 

.. , 

. .. . Edward· A~ .McCormick .. (the· licensee} d~·ni_ecl.he: sold·:: any. _ . 
. alcohpl:tc ·beverages to Frank as charged herein, arid further. testi;..._ . 

· :fied_.·thathe knew Frank and Thomas all their lives; ·that he· re­
::.member.ed· the night in question because his bartender Everttt . · 
"Theriaul.t, failed to r·eport for wo'J?k that eve~ing ·because his.· 
. wife· ·had, -suffered: ~ · stroke earlier in· the ·day, and that he had -
.taken·':over the duties of. his bartender;· · · . · .. · · ... - · 

. - ..... . ' . . . . .. . . 

· : ,.: .... · .. " On cross ·examination the licensee testified he. ·is -the· .. 
;_ .. hblde::r.· of. the only plenary retail consumption' lice'nse in. the .. : . 
. ~···-.Township; that the nearest tavern to his establishment is about · 
:·:'.two\miles ~way· (in the Town of Boontq.n); that he ·charges fifteen 

".·>cents ~~for. a ·glass of· be~r· and $1~20 for a- s1x..:..pac.k _.of Schaefer .. 

):~:;:~~~e~. ~: :. : .. _ .. '.·. , :« . . , 

,.~ ... ;. ::·,~~: · ..- ··-.".-.;_.John. IL' O VMalley, called ori behalf of; the.' licensee·; , , . 
;,',~:-:.::.t.~.Stified· . .-that· the Ii·censed premise·s .bore. a· good. reputation~ .... : .... -. 

;~{J,'.:{;~~,,:_!C'._ -At.tile con~lusio~'of the hearillg the '~t,fo~nEiys~~b~itted > 
;.,;:'2;'.:'9n:<the r·e¢ord·.·: . With r.espect ·to. the· failure, of Frank to identify,:. . 
.,··;/:'~'?-':the.::·'person ·'who.·. s·old him the beer·; ·1 t has long been established· · .. 
'\;;\:/·tha't·· failure. to identify. the person making the. sale,. 9r: servic'e . ' .. 
;·, .::· 'O.r.:alcqholi'c. beverages. to· a minor· 1s not. fatal. ~n .disciplina'ry· 
:><:/.pr.oceedi~gs ·provided it ·is established that· the minor· purchased,··· 
:.~:;was Jse'I·ved, or- was permitted to . consu.me, alcoholic beverages. on. 
"_licens~d premises • ., Re Erl ton Bowl Lounge, Inc., J?ulietin -161?;. · 

· ... .:., .. I~em -.6, .. : ·and. 9ases ci_ted thereine ., . . - - · · . . '. .. · ... , 

· · ': -;''"\ _,•.·. ;"/'.·i ,~a~{cireruil; ~on~id~red the·' testlmony'<id~uc~d•··.her.ein >. 
·· '7·'.'~P..<(-.f,ind;·'that- 'Frank, 'Marilla ~and-,.Thoma·s. gaye a6¢ilr.ate. arid . ._ trut.h.;.: .. ; .. \\ .·, .. 
. );~:Ut:.:.·ac:¢9µhts~· .. ·a~. wb~t· .'transpir~~ :.i~" this·: case" and:,·:· by. reason< .. · · .. · ". ~-' ..... 

. . ~/t;~et~pp;;~>I: f.ipd · .. as. :a-" fact .. :· ~h~.t ... on :)tpr:il ,.24,· · 1965~ ··.Frank w~s: se~ve:¢l::·: 
'.·~:.:art9..,con$umed. a : .. glass· 9f<.:·.;·beer in-· the:. licensed· prem'ises· and· also·.<. -... · 
fp~·cna?·~d:::\t~er'ei:h ·a ,-·six~·pack-:;or ·. beer<·: .. to: ·t~ke .. o_~ti., iii v+ol~tio'rj.; : .. .. 
. :Jq.f;;'~Rµl~ .. -~·,: .. cff.: :State· R,egula tio.D: No.~,;' 20;~·" ~. · .: · · .. · · · · · .:.;-., .... 

. >):'.~;/', ~-~'.::":"·'_..,:> ;;··. ,,. .. .,." -": <"· ·. -· : ,:, '. ' . . ' . .. - " . '-., . ' . ,. : ... 
'_:./.:.: .. ~~>.'·/')-.. , ·. I ".furthefo:a firid as a fact ._that· the minors accurately· · 
. ~)~q.entified~ ... the, licens~C'.1 ·P;r':eniis~s ·.9-,~. the place· where-.Fra.ilk· pur..;. >·,·"\ . 
. ~.chase.d·~ the· :alcoholic·c.beverages :. in question·":··. ·. · · · : :. ·. ·' _\" ... 

ti:;·l:}V: , .. /,_)i;clo ~ot/b~lie;e-th~t·t~~mfoors entered ·.1hi~ · ·~ri;·~co~{,f 
· ?ispfraey:,:,agains t :-the. l.icensee .• ... Moreover; the record., is barren-. of.·, . .,\ 

:;: 1.~:q.y:·,::t:ac,ts ·Jndica.'ting .tfl:at:· the_' m~nors had ··9,n ·ul te:r;ior __ 1riotiv·e· ·to: ,'. 
. <\'.[,~J.!1?u-~p~~e.-~·:,~l;l_e::·li~en~ee ·:falsely G._ ·:Under· the :circumst~nces .. I.\ co~~·}".<:.· 
. ,~i:·:·~clud~.~~t.h,.at:·.tq.~·'.·:Pivision .. has·: sustained .. th~ .. ' burden_ of.· ttie·: ~:i~ensee '=?·, .. ~ 

... J~~::~,,~¥t.tf·:::,by:r,~'.·.~;f.~iii~ij)·~·~ponde~an~e.<of ·" th~::, b~lieya b~e . ~·vid~nc e' ":-,an,d .. I.~-:- : : ·:/'··-.-. 
·~\{~:~:iecbmme·p:d·;:·;;>the.r'efo~e:, '·.that . the· licensee· b.e found gui.l.ty .. a~: ~h:ar_ge4~·; 
• t.,:-'f,. : ~;_I'. t' ' · • . •. _ · ' ' • • · \ · · : r • ;'· ~ • : , _:' , '\ , -. ,~\, \ 
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.:- is st?-+t.J.g.· :~'iJ~tft.l},9l9,.~:~y< .. f9r· ·five.; ,days . for: an· ·t~.P.ow·s ·'!. vi'ola tion •. 
... Sir.ice:.:.~~~trfe:t'~~,. ·'·:~~:fi'~sa·j;·d,·Jlis ~imilar. ·viola tion,·.Q.c«~~urr.ed more than. 

'·fbie·:;·i'e.~.~~·sj;;,:,~ ·, ~~;;~'.~~~f:·:~l.19Uld' no.t 'be.·consiq.ere.d'"1.·n·: fixing. the' 
::, pena.l)y";:~h~~jK~.tft!'~:_"::)"?Re;'~:~,.:ra6onton Elks· Club:,''. Inc.;. ·BUlletin ',Pt582, 

' ,Ite,m',k~t":\i~f~~j{~~i~~~~~:r reqommended, therefore,, that an order 
·:·.be· .ente:It.;~;q;~\; ~P:~.nd~ttw::.-~h,e · liq.ense f pr. f:i.t.teen days. Re ___ Schwartz, 

... B~get~~i,~\~M:~.·-~~~~!~1~s1ans andO~d~r . . . 
_,·, 

,'' '·.::_:.··;.' 

'6 of.' St:a.te:?f{~gula tion ·No~· 16, .. · the 11-: 
the :Heare;r ~.s··: l:.·eport· and written .argu-

.. .~ . ' . . ' ' ,. ' , ,. . ~ : .. 

:- '_ ... 

· ":able .. ev;~q:e~p;~:.~::::.Jt,b~,t.:, ,:~!le . alcoholi'c oever .. ~ge"~ · -·we:rce·: :purch~s eq at . . .. · · 
. the· l_.1c-e.n§;~~~~:;'.t'P:~t$m,~$es; _.• (3) . that. the-. mtno.r ·Franlt fa_il~d to identl.fy . 

. ' th~-, l+q~:n.~:~~;;~~·:-~lie<:w.~~. the only persop:·~r.l:JQ~.a:r-g_~. of;· the' licensed " 
.·. premis~s· f?.A'~~~~:gfJ.>·:·night. in question,. a.nd' 'Wh~f· te:s:ttf.ied that· he · · 
. -k~ew. :E~a.I,llt,.'.:'._:.~sz\~~~~l,a.,~~:.::.'.J;~·1!'e; as the person wn<>:.·'made · .. t~e alleged sale 
·.of ·1?;~,~·:tr;J;:.~#'~~~>*l?:-~i;~?-t.Ae.<testimony· o.f. _ThoIIlas ·:an.o> *a.ril:ea, the other 
.two·~.'tfiip;q;,t(~{:W\~s~~~"·~<§:~:$.:i:.'·41d not· .prove. tha.;t ··Frank l;}~rch~s.:ed the 
alcoholi~~f;~:~J:)JW#~~f~g-~.:r:"·lri .. the .:lic~nsed · pr·e.nl=1.:se9·;, .·(5} ·:that· the record 
·1s d~¥p.j;:Q;r-,?p;f .• }::,~Jii\:;prog~ .. tpat. the liquid .f<?µ.ri.d,J:n- .:Frank .. 's· car· at . 
the,. t:iJP,e.,'.}J#Jf',f~:~~;~::'~?~J!-~.~-st.'.·waS. .. beer;. {~). :t:Qat·'.th_~::.beer, found in 
F.rank·'.~.:~ ... ¢c~p)l;;~~~:$>:·1~tj.rJ;b,ased at ·a.: plac~> ott:ier :.:than 'the licensed 
prei.rif'se:;·;:··<f(7~}:)ftlt~t -~he .Hearer ·di~regarded. the· fact ·that the li­
·~cens,ed· ·pre~~:$. .. ~,~'.: .. :.por-:~_, ·a fine :"rep.utation; '_"-:{8) ;'tl'.lat. -x· abused my· 
dis.criet'.iq'.t);,;'.".i'.n/'.,q .. ~.~y.~~g._ the lice~see 's· ·app}i.ceJ;i_bn .. to·. reopen .the 
hea~in.g .tQ··::.~.I?..~rri:i-tt··:·+µrther cross. examin<l.ticin ·or Frank and to per-·· 
mit ,'.trie· .. ~;~.it~~~,~~~.;~~.on".·9f: t~.s.t:tmony by F~ailid;3 f~ther to the effect 

. the).t ·F:r~~S~~e:~~~~;:~:~f,q,tm~'d :.·~+m. tnat. he ,-ha.d· .not ·pur_cha;sed. the alcoholic 
· '.b.e-v:.et.~g.~"fs~;.;(~~::;J·~~p;~;)~Jf:~:C..;eps·ed ... premi':.s_es· ·bµt. · 1ri·Cc;r.ct'.-had .purchased. the· .. 

···same. _·ft,l :,g~~~:~'.fl~f.);9'.g~'.:.,]ial{·e, . New York, and ·tJ1at sticn tes·timony would·. 
,patr~ ·been::~·~'v.¢.:rr:.:.'j"Q..~tificat.ion, to ·.disregard the :·testimony of all· 
;the:~·niinof',$}~'·$:.n~v ... :.J~QJ},s.ej_quently the~ record would. have been· devoid' of .. , 
. alr. r.el:·:ia:b,J;~e·:~·'~~y1«fe;':q~·~;:; 'and (9 )' that' a" letter., ~a ted ,June 17, 1965 '<" 
si'gne4.·b.Y:'c;F.~:aplr'.~ .. :~,-:'."·fa:t~er; .·a~dre.ssed to the: l·icensee and se.tting.>. · 

_-:;;f()~:th~,:t,hEk·.~·f:p.I~~eme'iltlo~ed. ·:~ep-udta tory·. ·$tatement <?f .. Frank should '. 
h~v.e·'.: ·be~I?.·\i:q:~¢l1ide4 .in::th~:>;rec.oro:. a~d made ·a· part hereof, and· 
: ~!i?-J~-,.:the·~~:i~J~~~¢'r,:;"w~·~ .. \.newly: ~ls··covered · eyid'~nce, · having :come into 
.~.h.e:_:<P:o.s·$.~~.ffi'~~ll~;:9(\:~h~_:. :ticen~~e ·on_ June. J7th subsequent to the 

,~{!.~";;.~r~~s:;;,~~J~:t~::
1

;:rst, ,secc~~d~···wrcr.and forth argu~ 
·.~me:~ts·'.«~W~\r;e<:~X:?P:·~Jg.~p.et:L anq·. correctly:·· di'sposed. of· by . the Hearer .. 

},*!}~~~:~~i11~i~::1~r:~'t:t::m:::i:r::::e:::::~t:, :::::re e ... 
. .-~~.wltp: .. , . .the:.::J:~i:;~~;en§:J~:~:.~~S." ... ?.:ttorney. that the . ~~oresaid ·.letter. of .. June 
~·J:7t!l· -:.~hp,U;;t.~;~:;;fi@¥,~;{{pe:«:?n .:n,iade. pq.rt. o·r.·-th,e· .. :r;-.ec9rd; _ft •·is:_pure '· he.ar.~ 
, .say~.~": NC?t·,,~_$.r!(/~:.~.~~P~·~;t~.J,sfj..ed . that:. n~wly d_is:9ove;!'·eq/,:~vi.den¢e .app~a.r.s 
.:<~~e;r_erpi: .1lP'P'B-)f~;Ut:~;i.~Ji7[rt .. ·ba~ts, ·.to ":regpefi'.-: .. ~h~ :·he_aring ~, .. ·The· lett~·r 
::r(il<?'.t .. ~<;l~t-<:;·o.;atli):~'.'$ta:t.es'. "that _my -.son Frank·...:.-~· ha.s"«admitted·:.to .. 
::;ln.:~·.·.tp.a.:Y _,:~?J~:.:']Jfi:q.;::;.t~qj~:::.pµ:r,chased the· beer .in :.que .. stiqn·, an·· the ·night.. . 
·:. p~ :Ap;r~l' :,:.2fi;!?.PJ~9'.~~::}ypu·,~-., .Put, ha.d bought .·same-· in . Gr,e·e·nwoo.si· ·Lale~;, .. :· ·"'_ . , 
·;: ~'•. ¥.:~• 'J<;··::~'.·~fl;~~~~:~~1~~;~~·~;%~·:tp.a:s: .'.not s u brai t-t ed ... any: a f ;f i ~a.vi t."·: ·s .. ta.ting:" tha.t'~ · 
·.lie ·was.· hot:'.·'iiwa:r::e_:::t'.9.t· ... ·$uch, <:i~nforma tion ·prior :to .the· date" of the .. •:-. 
"'r.iep.r'ing.~~:i(M~ii~f~::$·~~'.:J;9l/5-:~::~ .;· .Jf1.urther.;·. the·' .lic.e-ns·e"e ha.s" admitted that · 
• • ' •' ' ;~,.~·-, .. ,;·:-:.:'·.• r~-~~-:~~><·~~; _(~.':·~'•;{!•'•\f;:~'>;.~~: · ... \'·•'. • .' • ~ •' ' 
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he knew the minor Frank's family for a number of years; with 
due dilig.ence he could have acquired such ·newly discovere:d.' · · 
evidence before the hearing held hereinQ . 

·To entitle a party to a new trial·on the ~round ot L 

newly discov~red evidence the new evidence must be {1) material .· 
to the issue and not merely cumulative or impeaching or contra­
dietory; ·(2) discovered since original trial and not discover-. 
able by·rea~onable diligence prior thereto, and (3) of the sort 
which would propably change the verdict if a new trial was · 
granted~ To sustain a motion for a new trial the proffered· 
evidence must meet all three aspects of the test. . See· State "" 
v,., Puchalski., 45 N.J Q 97, 107 (1965) and cases. cited ·thereina .·. 

I am satisfied th~t the alleged newly discovered evi~> ·, 
· dence ·has not met this test~ Here the identification. of -the. : .·.·. . .. 
. ·lfcensee's premises· by Frank was eorroborated by· twq.: other-.w:i.t~: ... :.·\.·'. 
.'_liesses3·.~either of whom, has been impeached in.any way$· See"Re:· . .-:-._:· 
, Daniels, Bulletin 1204, Item 9JI where it was held that unlawfu1 <\> 
· '·sal~ of alcoholic beverages to a· minor inay be proved by witnes·ses<. 
··other than the minor~ See also 48 C&JGSQj par$'. 349, p •. 501~.~ · · 

. . . .· With ·respect. to licensee Ws request that_.I ·reop~n ·the .. 
, hearing to permit further crossc;examination of Frank,. it appe~rs 
·.that Frank was_ thoroughly cross examined; that the cros·s e~amina­
. ·tion took a substantial part of one hundred thirty-nine pages of 
·testimony; that the licensee;.•,s then attorney stated that. he was 
g~ven ngreQ.t latitude" to present his defenseo More~ver, ·.at the 
hearing.held herein Frank denied that he .ever bought a st~-pack . 
of beer in Greenwood Lake and that he ever told a~yone that he 
did not buy the beer in question t;i-t t;he licens~d premise~o: "·"·"· 

•• ~ • • .J. • 

':Che ap.plication does not ·show that"the:matt'.er .tl).e_·.~1~.·· 
·_:,censee ho,pes to elicit by addi tio;nally cross ·e~amining . Frank: .. , ls_· 
-.bas.eel. on t~stimony produced at the P,earing. by ~he. Divisfon··whicJ1 :. 
· couTd ·not 'have been reasonably anticipated -by. the licensee ·or· .. :._~'"' 

:~ ··h:ts attorney.· in the preparation and .conduct" of .. the defense. or·.·-_,.·" . 
. ·.:.that· witnesses the licensee now hopes to present could not have · , .. 
_ ..... be~n sougll.t out and subpoenaed for the hearing. The proffered · .... 

testimony is such that it would not affect the ultimate con-:- .. 
. clusion in this case& I am satisfied from a readirig of the ·~ . 
transcript that Frank gave a truthful and straightforward state-=-. 
ment of the facts .and circumstances as they relate ·-to the· charge 
herei:n _,;_ a statement that_ was fully and completely corroborat.ed 
by two other witnesseso I shall therefore, affirm my d.enial. of 

: ·the application to reopen the hearing.. .To hold o~he;r:-wise would -
· ~, ·.- .. impair the administrative process and the finality of· adm:Lni.s­
. -·" trative ·decisions. 

I have carefully examin~d the entir~ record,~and con~ 
elude tha~ the charge has been established by a fair preponder­
ance of the believable evidence adduced herein. I thefefdte' 

. concur in the Hearer t1 s findings and conclusions and adopt his . 
. recommendations~ I shall suspend the license for fifteen days. 

AcGordingly, it 1s, on this 8th., day '.of Septemb~r 196!5·1, ·":.· 
'•/ 

. ORDERED that Plenary R~tail · Consmnptio'~ :Lic.ense'· ~C~:l, · · 
issued by the. Township Cammi ttee of the ·T(rwri.ship of' Boonton· to .. 

·.-'Edward· A. McCormick, t/a Park House:;: for· premises 100 Elcock · .. 
Avenue, Boonton To'\imship, be and the same is hereby suspended· · · 
for fifteen (15) days, commencing at 1 a.m. Wednesday, Sept.ember 
15, 1965j. and terminating at 1 a.m~ Thursday, September 30, 196~50 

JOSEPH P .. I.10RDI, 
DIRECTOR 



'PAGE .15 

4 ~ . D! sC±l't'nf ARY PROCJ):EPrncs · ·;;;; Oao:e:a .iMPds1NG DEFErulEI> PENALTY; 
·, ' r :~, 7,,, • ', i · ,··, 

:-;·.--, 
't···i.:..; 

' ,(; :· 

_·t~ ,· t}J.e: J4a tter·_·,ci.t: Disciplinary · 
. :Proceedirigs ·ag·ai!1~t · · 

···, . 

· P'·~-~ley & .bani:eli, Inc·~<::·':· 
:t/a Joli Loung·e ·• .· ··.·'.. .- · 
:9.34 »'South .. -.or~ng.e·, ·Avenu.e. 
Newark; .New · Jer.s-ey' · 

) : .·. 

r 
,' '.) 

) 

Holder_ of. 'Plenary·_ Retail Consumption . ) 
License C-168.,- i·rssued by the· Municipal - ) 
Boa.rd ·orAlcoholic Beverage Control of 
·the city of Newark, extended during SUPPLEMENT.AL ORDER 
the pendency or. th~se_ proceedings_ to )-

-. · ,·R9bert. Eo · Coweri1 Receiver ) 
' - - . . -

··ror.: the .. same pr_emises. and., transfer:r;"ed. ·} 
.- ·.··~du.ting -the penden:cy of these proceedings 

.... ·to. ·· · · · · · ) · 
•• • ,. .- - •< • ' t .. . . 

. · ~::Ste~k~Kew Irll,l (a .N•J~ Co.rpe}. 
· ... ·~/a Jade East Lounge 

' ') ·. 

)' 
.,· :,·tor·,_the :s~me p.remises · . . . . .. ·· 

#' \,4._2.:....:. ·_,_ - :.. X- :...·· ~ - ~.:... -- - - - - _) 
:-:Mo~toil. B• . Zein.el., ·;Esq.,' Appearing. for Division o-r Alcoholic 

Beverage Control. 
; " 

~· - , 

.':' 'Bt".THE' DIRECIDOR: 

.... ,.:.. .· ._. : .. ·an. :Ju:ne· 10, ;l965,. I entered an order herein deferring 

. ~\~~h~ilic.ens .. e:· suspension .of five days (for possession ·by Farley & 
·:· ·:-/.:;p~~ie~~., , .. Inc.~;-.. or ·a.n alcoholic beverage not. truly labeled) be- ._ 

";·:)caus.e" i~.\app·eared:,: that the licensed· business was not_ then· being:.-'· 
· '':f;.::;c.onducted~:.:.·Re·'Farley; & Daniel!, Inc.·;...· Cowen,-·· Bulletin 1626; 

· ·/,Item>2~: . :;·;·;,-, · ·, · .. . . ... · .. _·· / . ·• · - · · .· . . · . .. . . .. . 
"'·'.'1: · .. -: '. ·.· - \ 

... ,.. .. ,., · :·:·:~.-··R~~·ort .c:>r··:r.ecent. inspec.tion discloses· that· the Iicerisecf 
.. ;,J:>u.s.ines~'.··:1.s now: being c~.nductedc _.-Consequently, I am satisfied .. 
.j_fi .. ·:that.;.:-th~' .. 'deferred~ s·uspension may· now· be imp(»se'd· •. 

· /':;> ; ''<);:,':A¢ci~~df:ri:glyHn.s 1 on this I.3th. day of September, 1965~ 
\' . · .. ·.: ;,?~ biili~RED t~a~ Plenary. Retail Consumption License C-168, 
_:;~,·,.1ssued, by. the,, Municipal .Boa.rd of, Alcoholic . Beverage Control of 
·<:<?.:th·e~,'_Cl~Y:::,·or.::Ne~ar~ to. ira·r1ey & .Da..ni.e.111 ·Inc.·, .t/a. Joli Lounge, 

· .. -,,.::;.,;:;.ro~:,:;P,·t~n.fis.es<;.934:::')SQ~~h;, Qrange ., Avenue:, 'Newark, extended to ·Robert .. ' 
:"}-;;::~~;•·::<Po~~:g.~·:;;.,~_e.c·e,._y~:ri< and·· tr~nsf'erred to .. SteS:k".'"Kew Inn. {a N. J •. Corp·.}:) 
:\~~\?~~·~(~'f::J~d·e·.-_'.E~si;,··.·tOuii,gej ,during .the pendency .of these proceedings 1 . · .. '. ·· 
-:·;~::.'!:<".b~ <(ind ·:th~ ;_same is hereby<susp.ended for five (5) days, commencing·· : 

,·::,;;W.'{,a,1;(2:00: ~.m.· Mond<iYr.:September .20,,- 1965, and terminating at 2:00-· 
:·\i:f~:.~·~:7*~:<~aturd,ay, ·Septembe.r 25,; 1965 & · 

'::': ;::_¢·.~ ... ~ '"~-": .... ::" .. , :·',·· . . ' ' . . - . '. ;, ·" . . . . ·,- ' ' . 
~ ~{_~··,~·; -~-.:;.:_:?~.:t"'.;. -. 

JOSEPH. P. ·LORDI, 
·DIRECTOR 
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DISCIPLINARY PROCEEDINGS - SALE IN VIOLATION OF STATE. 
REGULATION 'NO. "38 .:..·LICENSE SUSPENDED FOR 15 DAYS,: tESS.· 
5 FOR PLEA. .. . . . . . · . . . . -~ . . 

In the Matter of Disciplinary 
Proceedings against · 

) 

·r. '· 
. . . . WILLIAM G. MIRAULT 

78 Stuyvesant Avenue 
Jersey City, N~· J~. 

.. ) "··:<, , . -cormtUSIONS 
AND ORDER 

. . ' , 

Holder of Plenary .Retail _ Cbh.sump.ti:on .. 
Lic·ense C-:-119·, issued "by the Municipal _·) 
~card of Alcoholic Beverage Control.'. of . 

·,. the.City»of Jersey· City •.. ·- .') 

. ) .. . . . ' . 

------------~~~-~---~-~~~~---~~-~--~--~~~~·, 
• r ,, 

Licensee, Pro se ~ . . _ ... 
Edwar:d F-. Ambrose, _Esq., Appearing for Divisiof!. of Alc.·oholic 

· Beverage Control. . 

BY THE DIR ECTOR:-

. Lie ens e·e pleads guilty t9 a. cbar_ge· alleging. that. on· 
August 25, 1965 he sold .-six _'cans: of. beer for off-premise~ 

: consumption during_ hours· prohibited by_ ~uh~,- 1 c)f State . · · 
·Regulation No.-.)8. · ·· · · '·· ... ;---· 

Absent prior re·cord1. the iicense.~wfll·"be· ~uspended 
.fo1'_. fif_teen days,,. with' remission of· five ·days _·for the plea, .. 
· entere'd, _ leaving. a. ·net suspension of ten· ~ays·. Re" Szot;·· 
~lletin 1632, · It~m 7 ~ ·· · .- · , .. -- -. . .. 

-· .... 1, -

Accordlrigly.,· it :ls;·. 6n· this 14ih .d~,y of- Sept~mber- 1965,._. 
. ' ' \. . . . . ' 

. _ ORDER.ED that -_Plengry Retail- Consumption Li~epse- c~119, 
·, is sued. by--_. the .. Municipal Boa.rd ... _of Alcoholic B~vera·ge "Contro.1- of: 

. the. Cfty. of Jersey· City . to William G:. Mirat4t·,. for pr~mis es_ 78 
Stuyvesant Avenue, ... Jersey City,_. be and the .. same ... _is herepy · . 
sus·pended· for ten (10) days, commencing"at·''2 -~.m. Tu~sdf;ly, . 
September 21, · 1965, and terinina ting: a't 2 a ."m. -Friday, October 

, 1_, 1,965. ,· 


