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NOT'ICE OF APPEAL. 

Filed Deeember 2, 1927. 

CAMDEN COUNTY COMMON PLEAS 
COURT. 

JAMES F. COAN, 

Plaintiff, 

vs. 

PUBLIC SERVICE ELECTRIC AND 

.GAS COMPANY, 

Defendant. 

Action 
at Law. 

To :James Mercer Davis, Esq., attorney of pla _in-

10 

tiff. 20 
SIR: 

TAirE NoTICE tl1at the defen .dant a.ppeals to the 
New Jersey Supreme C·ourt from tl1e whole of 
the judgme11t entered in favor of the · plaintiff 
and against the defendant in the above-entitled 
cause. 

Dated, November 21, 1927. 

HENRY H. FRYLING, 
Attorney of Defendant. 

(Endorsed) '' Service of a copy of the within 
notice of appeal acknowledged this 23rd day of' 
November, 1927. 

JAMES MERCER DA VIS, 
Attorney of Plaintiff.'' 

30 · 
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Ja .mes F. Coan vs. Public Service Elec. & Gas Co. 

STATE OF NEW JERSEY. 

COUNTY OF CAMDEN. 

I, CHARLES F. WISE, Clerk of the County of 
Ca.mden, Do I-IEREBY CERTIFY, that the foregoing 
is a true copy of notice of appeal in the case <?f 

10 

20 

James F. Coan 
vs. < Action at Law. 

Public Service Electric a.nd 
Gas Company, 

filed December 2, 1927, in the Clerk's Office of the 
County of Camden. 

IN TESTIMONY WHEREOF, I have here-
unto set my hand and affixed my offi-

( SEAL) cial seal, at Camden, this 13th day of 
December, A. D. 1927. 

C·H·ARLES F. WISE, 
Clerk. 
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Judgment. 

JUDGMEN-T ON -VE.RDICT. 

CAMDEN COUNTY COMMON PLEAS 

COURT. 

JAMES F. COAN, 

Plaintiff, 

vs. 

PUBLIC SERVICE ELECTRIC AND 

GAS COMPANY, 

Defendant. 

Action 
at Law. 

Witness, Samuel M. Shay, Judge. 
James Mercer Davis, attorney. 
Charles F. Wise, clerk. 20 

Judgment entered on the fifteenth day of No-
vember, A. N. nineteen hundred and twenty-seven. 

Damages ............ .... $2,500.00 
Costs . . . . . . . . . . . . . . . . . . . . 83. 77 

$2,583.77 

30 

. , . 
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30 : 

James F. Coan vs. Publ-ic Service Elec. cf; Ga.s ·Co. 

SUMMONS. 

The defendant was duly summoned. , 

COMPL,AIN'T. 

CAMDEN COUNTY COMMON PLEAS 
COURT. 

JAMES F. COAN, 

Plaintiff, 

vs. 
PUBLIC SERVICE ELECTRIC Co., 

a corporation, 
Def en,dant. 

Action , 
at La.w. 

The plaintiff, residing at Philadelp ,hia, in the 
County of Philadelphia and State of · Pennsyl-

• van1a, says : 

1. That on or about September 5, 1926, the 
defendant was a corporation, and . as such mai11-
tained electric light poles over and upon the pub-
lic streets of the County of Camden, and . particu-
larly on Essex street, b.etween Gloucester and 
F~irview, in the County aforesaid. 

2. At the time and place of aforesaid, the said 
plaintiff was upon said Essex street in an auto-
mobile at night, riding · as a passenger, with one 
E. Haines Hillard. While the said Hillard was 
·driving the said automo ,bile and in the exercise of 
reasonable eare, the said automobile was driven 
upon and against an electric. light pole carelessly 

40· :-and negligently maintained there by the defend-
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ant, within the boundaries of that part of the 
p,ublic highway reserved for vehicles. 

3. The negligence of which the plaintiff com-
)plains and of which the defendant is guilty con-
sists in the fact that said defendant maintained 
an electric light pole in that part of the public 1 0 
highway designated and set apart for the use of 
vehicl1lar traffic; that the said defendant care-
lessly and negligently maintained an obstruction 
in said. highway without .giving notice thereof to 
the traveling public; and without using proper 
·precautions to warn the traveling public; that the 
said defendant carelessly and negligently main-
tained and permitted to remain the said electric 
light p•ole in a part of the highway not set apart 
for that pu.rpose. 

4. The injuries of which the plaintiff com-
plains caused by the negligence of the def e11dant 
afore said consists of severe bruises, contusions 
and lacerations of his head, body and limbs, and 
1particularly cuts, bruises a,nd lacerations to his 
face and head, severe nervous shock. 

5. And the said plaintiff has b,ee11 and ,vill be 

20 

·compelled to lay out and expend divers large 
sums in and about having himself cured of l1is 
said injuries, and has and will suffer divers great !3 0 
losses by reason of the fact that he has been and 
will be unable to follow his u.sual occupation. 

Plaintiff, the ref ore, den1ands of the defendant 
the sum of $20,000, as damages, and brings this 
l1is suit. 

J A~1ES MERCER DA VIS, 
Attorney of Plaintiff. 

40 

... 
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James F. Coan vs. Public Service Elec. & Gas Co. 

ANS 'WER. 

Filed December 1, 1926. 

CAMD·EN COUNTY COURT OF COMMON 
PLEAS. 

JAMES F. COAN, ' 

Plaintiff, 
vs. 

PUBLIC SERVICE ELECTRIC & GAS 
COMPANY, 

Defendant. 

Action . 
at Law. 

The defendant, a corporation of New Jersey, 
20 having its principal office at the City of Newark, 

in the said State of New Jersey, in answer to the 
!Plaintiff's complaint, says that: ' 

1. In answer to paragraph one of the com-
plaint, it admits that on the day in question it 
was a corporation. As to the -remaining allega-
tions contained therein, it has no knowledge or 
information thereof sufficient to form a belief, 
and therefore it denies ·the same. 

30 2. It denies the allegations ·contained in the 
remaining paragraphs of the complaint. 

FIRST DE·FENSE. 

1. It avers that the plaintiff was engaged in 
a common enterprise with the operator of the 
automo ·bile in which he was riding, and that the 
neg'ligence of the op·erator of said automobile con-
tributed to the happening .of the said alleged acci-
dent, in that he propelled his automobile at a. hig ·h 

40 and dan .g·erot1s rate of speed and ,vithout proper 
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An.swer. 

appliances for the g·uiding and stopping thereof; 
that he failed to observe the condition of the 
highway over whieh said automobile was being 
operated and failed to exercise reasonable eare in 
the op·eration of his said automobile, and was 

. otherwise neg·ligent. 

SECOND DEF'ENSE. 
1. It alleges that the negligence of the plain-

tiff contrib ,uted to the happening of the said 
alleged accident, in that he failed to w_arn the 
operator of said automobile in which he was rid-
ing or protest against its speed at the _ time and 
place set forth in the complaint. 

THIR.D DEFENSE. 

10 

1. It alleg ·es that the plaintiff by . reason · of 20 being a passenger in the said automobile, ex-
posed himself to . the risk of such an a.ccident by 
failing to warn the operator of the said automo-
'bile ·in which he was riding of the rate · of speed 
that it was being operated and of the manner of 
its operation by its said driver. 

FOURTH DEFENSE. 
1. It avers that its said poles are prop --

erly installed and rr1aintained by virtue of the 
authority given to it and companies eng·aged in 30 

similar business, under various acts of the Leg ·-
isla ture of the State of New Jersey and the va-
rious municip ,alities in which its said · poles are 
installed. 

FIFTH DEFEN ·SE. 
1. It avers that its said poles are properly 

installed and maintained. 

JOSEPH COULT, 
Attorney of Defendant. 
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James F. Coan vs. Public Service Elec. & Gas Co. 

ORDER AMEN.DING DEFE .NDANT'S NAME. 

CAMDEN . COUNTY COMMON PLEAS 
COURT. 

JAMES F. COAN, 
10 Plaintiff, 

vs. 

PuBLIC SERVICE ELECTRIC Co., 
a corporation, 

Defendant. 

Action 
a.t Law. 

This matter bein .g opened to ·Court by James 
M.ercer D·avis, attorney of plaintiff, and it ap-

20 pearing that the defendant was · inadvertently 
named as Public Service Electric Company, when 

. the true corporate name of the defendant is Pub-
lic . Service Electric & Gas Company, and applica-
tion being made to amend, and upon good . cause 
being shown ; 

IT 1s on this 30th day of November, 1926, OR-
DERED that the name of the defendant in said suit 
be, and the same is hereby amended b-y substitut-

. ing for P 'ublic Service Electric Company, the 
30 name Pu .blic Service Electric & Gas Company. 

40 

And it is further ordered . that the said suit 
proceed the same as if defendant had originally 
been correctly named. 

SAMUEL M. SHAY, 
Judge. 

I consent to the foregoing. 

JOSEPH COULT, 
Attorney of Defendant. 
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Substitution of Attorney. 

SUBSTIT :UTION OF ATT·ORNEY. 

CAMDEN COUN1TY COMMON P·LEAS 
COURT. 

J MES F. COAN, 

Plai ·ntiff, 
vs. 

PUBLIC SERVICE ELECTRIC AND 

GAS COMPANY, 

Defendant. 

10 

I hereby consent that Henry H. Ftyling be sub-
stituted in my stead as attorney of record for the 
defendant Public Service Electric & Gas Com-

20 P•any in the above-stated eause. 
D,ated May 2, 1927. 

JOSEPH COULT, 
Attorney of Defendant . 

• 

3-0 

40 .. 
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Certific:ale of Clerk. 

STATE OF NEW JERSEY. 
COUNTY OF CAMDEN. 

r: 

I, ·CHARLES F. W1sE, Clerk of the County of 
()amden, D'o HERE.BY CERTIFY, that the foregoing 
is a true copy of the p·roceedings and judgment 
re,cords with all things touching · and concerning 
the same in the case of 

James F. Coan 
vs. Action at Law. 

Public Service Electric and 
Gas Company 

Jiled November 15th, 1927, and recorded in the 
Clerk's Office of the County of Camden; in Book 
C of Common Pleas Judgments, page 432. 

IN TES.T'IMONY WHEREOF, I have 
hereunto set my hand and affixed my 

(SEAL) official seal, at Ca.mden, this thirteenth 
day of D·ecember, A. D. 1927. 

CHAR,LES F. WISE, 
Clerk. 
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NO·T1ICE OF APPEAL. 
Filed December · 2, 1927. 

CAMDEN .-COUNTY COURT OF COMMON 
PLEAS. 

E. HAINES HILLIARD, 

Plaintiff, 
vs. 

PUBLIC SERVICE ELECTRIC AND 

GAS COMPANY, 

Def en-dant. 

Action 
at Law. 

10 

To James Mercer Davis, Esq., attorney of plain-
tiff, 20 

SIR: 
TAKE NoTICE that the defendant ap -peals to the 

New Jersey Supreme Court from the whole of 
the judgment entered in favor of the plaintiff and 
against the defendant in the above-entitled cause. 

' 

Dated November 21, 1927. 

HENRY H. FRYLING, 
Attorney of Defendant. 

(Endorsed) '' Service of a ·copy of the within 
notice of appeal acknowledg·ed this 23rd day of 
November, 1927. 

JAMES MERCER DA VIS, 
Attorney of Plaintiff.'' 

30 
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Hillia.rd v·s. Public Service Electric & Gas Co. 

STATE OF NEW JERSEY. 

CouNTY OF CAMDE-N. 

I, CHARLES-F. WrsE, Clerk of the County of 
Camden, Do HEREBY ·CERTIFY, that the foregoing 

10 is a true copy of notice of ap ,peal in the case 
of 

E. Haines Hilliard 
vs. 

Public. Service Electric and 
Gas Company 

Action 
at L:aw. 

filed December 2nd, 1927, in the Clerk's Offiee of 
the County of Camden. 

IN TESTIMONY WHEREOF, I have hereunto set 
2 o my hand and affixe-d my official seal at Camden, 

this Thirteenth ·day of Dec.ember, A. D. 1927. 

30 

40 · 

(SEAL) 

CHARLES F. WISE, 
Clerk. 
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Judgment. · 

JUDGM.ENT ON VERDICT. 

CAMDEN COUNTY COMMON PLEAS 
COURT. 

E. HAINES HILLIARD, 

Plaintiff, 
vs. 

PUBLIC SERVICE ELECTRIC AND 

GAS COMPANY, 

Defendant. 

Action 
at Law. 

Witness, Samuel M. Shay, Judge. 
James Mercer Davis, attorney. 

10 

Charles F. Wise, clerk. 20 

J udg·ment entered on the fifteenth day of No-
vember, A. D. Nineteen hundred and twenty-
seven. 

Damage ,s . ...... .... $1,500.00 
Costs . . . . . . . . . . . . 83. 72 

$1,583.72 

SUMMONS. 

The def end·ant was duly summoned. 

30 

40 



>14 
Hillia .rd vs. Public Service Electric & Ga.s Co. 

COMPLAINT. 

CAMDEN COUNTY COMMON PLEAS 
COURT. 

E. HAINES HILLIARD, 
10 

vs. 

Plaintiff, 

PuBLIC SERVICE ELECTRIC Co., 
Defendant. 

Action 
at Law . 

The plaintiff, residing at Collingswood, in the 
County of Camden and State of New Jersey, 
says: 

20 1. That on or about September 5, 1926, the 
defendant was a corporation, and as sueh main-
tained electric light poles over and upon the 
public streets of the County of Camden, and par-
.ticularly on Essex street, between Gloucester 
and Fairview in the County aforesaid. 

2. At the time and plaee aforesaid, the said 
plaintiff was u·pon said Essex street in an auto-
mobile at nig .ht, engaged in operating · said auto-

30 mobile and drove the same upon and ag·ainst the 
electric light pole then and there standing in the 
public hig ·hway with great force and violenee, 
thereby inflicting upon him severe personal in-
juries, by reason of whieh he has suffered · great 
p-ain of mind and body thence hitherto, and com-
pletely wreeking · his said automobile. 

3. The negligence of which the plaintiff com-
plains and of which the defendant is guilty con-
sists in the fa-ct that said defendant maintained 

40 an electric light pole in that part of the public 
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.Comp,Za.int. 

highway ·designate-d and set apart for the use 
of vehieular traffic; that the said defendant care-
lessly and negligently maintained an obstruc-
tion in said highway ,vithout g·iving· notice there-
of to the traveling public, and without using 
p,roper precautions to ,varn the traveling · public.; 
that the said defendant earelessly and negligently 10 
maintained and permitted to remain the said 
electric. lig·ht ·pole in a part of the highway not set 
apart for that purpose. 

4. The injuries of which the plaintiff com-
plains caused by the negligence of the defendant 
·aforesaid consists of severe bruises, contusions 
and lacerations of his head, body and limbs, and 
particularly of a fracture of three fingers on the 
left hand, divers cuts and bruises to his head, 
face a.nd body, severe nervous sl1oek and an ir1- 20 
jury to his baek. 

5. And the said plaintiff has been and ,vill be 
comp·elle-d to lay out and -exp•end divers large 
sums in and abo11t having · himself -cured of his 
said injuries, and has and will suffer divers great 
losses by reason of the fact that l1e has bee11 a11d 
will be unable ·to follow his usual oceupation and 
has further been damaged by the wrecking of 
said automobile. 

Plaintiff demands of the defendant the sum of 
f~20,000.00 as damages, a11d brir1gs tl1is his sui.t. 

JAMES MERCER DA VIS, 
Attorney for Plaintiff. 

30 

40 
L 



10 

20 
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Hillia,rd v·s. Pu.blic Service Eleotric & GaB Co. 

ANSWE.R. 
Filed December 1, 1926. 

CAMDEN COUNTY COURT OF COMMON 
PLEAS. 

E. HAINES llILLIARD, 

Plaintiff, 

vs. 
PUBLIC SERVICE ELECTRIC & GAS 

COMPANY, 

Defendant. 

Action 
a.t Law. 

The ·defendant, a ·corporation of New Jersey; 
ha .ving its principal office at the City of Newark, 
in the said State of New Jersey, in answer to the 

I 

plaintiff's complaint, says that: 
1. In answer to paragraph one of the -com-

plaint, it admits that at the time in question, 
it was a. eorporat.ion. As to the remaining 
allegations contained therein, it has no k:nowl-
edge or information thereof sufficient to form 
a belief, and therefore it denies the same. 

· 2. As to the allegations contained in para- . 
graph two of the complaint, it has no knowl-
edge-or information thereof sufficient. to form 
a belief, and therefore it denies the same. 

3. It denies the allegations eontained in 
the remaining paragra·phs of the complaint. 

FIRST DEFENSE. 
1. It avers that its said poles are prop-

erly installed and maintained. 



17 I • 

:An.swer. 

. , 
1 

SECOND DEFENSE . 
1. It avers that its said poles are prop-

erly installed and maintained by virtue of 
the authority given to it and comp•anies en-
g·aged in similar business, under various acts 
of the Legislature of the State of New J er-
sey and the various municipalities in ,vhicl1 10 
its said poles are installed. 

THIRD DEFENSE. 
1. It avers that the negligence of the 

plaintiff contributed to the ha·ppening · of 
the said alleged accident, in that he 'pro-

. p·elled his automobile at a high and .dang ·er-
. ous rate of speed and without proper ap-
pliances for the guiding and stopping there-
of; that he failed to observe the condition of 
the highway over which said automobile was 
being operated and failed to exercise rea-
sonable care in the operation of his said 
automobile, and was otherwise neglig-ent . . 

FOURTH DEFENSE. 
1. It avers that the negligence of the 

plaintiff contributed to the happening · of the 
said alleg ·ed accident, in that he negligently 
and carelessly exposed himself to the risk 

20 

of such an aecident and neglected to take p·re- 30 
·eaution or to exercise care to guard and pro-
tect himself against such an accident; more-
over, at the time and place mentioned in the 
·complaint, he was conducting himself in a 
careless, neglig·ent and reckless manner and 
,vas not exercising care or taking prop ,er · 
precaution, and that he negligently, carelessly · · 
and recklessly ·placed l1imself in a position 
of danger at the time and place mentioned 
in the com·plaint. 40 

JOSEPH COULT, 
Attorney of Defendant. 
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Hillia .rd vs. Public Service Electric & Ga-s Co. 

ORDER AMENDING DEFE.NDANT'S NAME. 

CAMDEN COUNTY COMMON PLEAS 
COURT. 

lO E. HAINES HILLIARD, 

vs. 
Plaintiff, 

· Action 
at La -w. 

PUBLIC SERVICE ELECTRIC Co., 
Def en.dant. 

This matter being opened to Court by James 
Mercer Davis, attorney of plaintiff, and it appear-
ing that the defendant was inadvertently · named 

20 as Public Service Electric Company, when the 
true corporate name of the defendant is Public 
Service Electric & Gas Company, and ·· applica .-
tion being made to amend, and upon good cause 
being shown; 

IT Is, on this 30th day of N ovem.ber, 1926, 
ORDERED that the name of the defendant in said 
suit be, and the same is hereby amended by sub-
stituting for Public Service Ele~tric C'ompany 
the name Public Service Electric & Ga.s Com-
pany. 

And IT Is FuRTHER ORDERED that the said suit 
proceed the same as if defendant had origin .ally 
been correctly named. 

SAMUEL M. SHAY, - , 
Judge. 

I consent to the fore going ·. 

JOSEPH COULT, 
Attorney of Defendant. 
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Substitulion of Attorney. 

SUBS'TITUTION OF ·AT'TORNEY. 

CAMDEN COUNTY COURT OF COMMON 
PLEAS. · 

.E. HAINES HILLIARD, 

Plaintiff, 
vs. 

PUBLIC SERVICE ELECTRIC AND 

GAS COMPANY, 

Def en-dant. 

·r hereb ·y consent that Henry H. Fryling be sub-
stituted in my stead a.s attorney of record for the 
defendant Public Service Electric & Gas Com-
pany in the above-stated -cause. 

, .. 

Dated, May 2, ~927. :: 

JOSEPH COULT, 
. Attorney of Defendant. 

10 

20 

4-0 .: 
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Certificate of Clerk. 

STATE OF NEW JERSEY. 
COUNTY OF CAMDEN. 

, 
i 

I, CHARLES F. W1sE, Clerk of the County of 
Camden, Do HEREBY C'ERTIFY, that the foregoing 
is a true copy of the proceedings and judgment 

10 records ,vith all things touching and concerning 

20 

30 

40· 

the sam.e in the case of 

E. Haines Hilliard 
vs. Action at Law. 

Public Service Electric and 
Gas Company, 

filed November 15, 1927, and recorded in the 
Clerk's Office of the County of C·amden, in Book 
C ·of Common Pleas Judg·ments, page 430. 

IN TESTIMONY WHEREOF, I have here-
unto set my hand and affixed, my offi-

( sEAL) cial seal at Camden, this 13th day of 
December, A. D. 1927. 

CHARLES F. WISE, 
Clerk. 
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(Mr. Atkinson opens the ca.se for the plaintiffs 
to the jury.) 

(Mr. Freggens opens the case for the defend-
ant to the jury.) 

10 
Mr. Atkinson: If you have no objection, I 

would like to call Dr. McDermott out of turn. 
Mr. Freggens: _No. 

DR. VINCENT T. ~1:cDERMOTT, sworn. 

By Mr. Atkin.son .. 

Q Dr. McDermott, were you a practicing phy-
sician on September 5, 19261 A I was a resi-
de11t ph~ysician at the · Cooper Hospital at that 
time. 

Q Of what institution were you a graduate! 
A Jefferson. 

Q In what -year 1 A 1926. 
Q And as resident physician at · the Cooper 

Hospital, did E. Haines Hilliard, the gentleman 
sitting on my extreme right, come under your 
care or observation 1 Pardon me, the gentleman 
sitting in the center. A Yes, sir. 

20 -

Q And ,vhat did you fi-nd he was suffering 30 
from a_t the time you saw ·himJ A Well, when 
he ~ame in I treated him and ma.de a report of 
his injuries, which I have here. 

Q Pardon me. Is that report in your ha11d-
wri ting 1 A Yes, sir. 

Q And was it made by you at the time of 
your treatment 1 A Yes, sir. 

Q Then you ma~y ref er to it. 

Mr. Freggens: I object, unless it is abso-
lutely necessary. 40 



10 

20 

22 
--

' D1r. v :incen.t T. Mcl)ermott, direct. 

The Court: Objection sustained. 

Q Doctor, you may use it to refresh your 
memory if you cannot recall in detail the things 
that you found at that time. A I remember the 
two of them coming in that _right, and, of course, 
the condition of l\Ir. Coan made it more im-

• press1ve. 

· The Court: · Can you testify accurately 
without referring to this f 

The Witness : As to his injuries f 
The · Court : Yes. 
The Witness: Not to the injuries. 
The Court: All right, go ahead; go ahead, 

use it. 
The Witness : He had, as I made a note, 

two lacerations and fracture of the second 
and third metacarpal bones in his left hand. 
Of course, I sewed him up, using four su-
tures, horse hair, and mereuro-chrome, ban-
daged up his hand, and permitted him to go 

. liome-· · to the · dispensary for further treat-
Jl).ent. 

Q Mr. Hilliardt A · ·Yes, si!; that is Hillia.rd. 
Q How about Mr. Coan f A When he came 

30 in he was sort of semi-comatose, semi--conscious, 
and after sewing him up I made reservations in 
the ward and sent him upstairs for further treat-
ment. I remember he had quite a cut on both 
sides-his lower lip here, it was hanging down, 
and the side of his head was cut. 

· Q Tl1e scars show there now f A Beg par-
don~ 

Q Are those scars still visible 1 A You can 
see the one on the right side of his head there, 

40 but the others, you will have to look closer. 
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Q I interrupted. Will you go on, please t 
A Well, wl1en he came into the accident ward, he 
was carried in and put immediately on the ta.ble 
there, and I sewed up his m.outh, brought it up 
into place as best I could and put some drainage 
in there to take care of any pus and sewed up his 
head and his side. He had a little cut over the 10 
eye, the right eye, and put some drainage in the 
cut 011 the side of his head, and then committed 
l1im to tl1e ward . . 

Q What next was done with Mr. Coan f A 
Beg pardon~ 

Q What next was done with Mr. Coan, if any-
thing f A Well, he was taken to the ward, and 
tl1en treated for his general condition. 

Q How long, if you know, how long he re-
·mained in the hospital f A No, I don't remem- 20 
ber definitely. 

Q Is that all that you know about these two 
men, doctor 1 A I think- Of course, I saw 
Mr. Coa11 a few da~y-s afterwa ,rd, and just watched 
his con di ti 011. 

Q l\1r. Coan didn't ,suffer a11y fracture qf the 
head1 

:N[r. Freggens: I . object to that as . lead-
• 1ng. 

The Court: Sustained. 

Q Do you l{now whether or not Mr. Coan was 
X-rayed 1 A Yes, he was; I believe he was. 

Q Do you know of your own knowledge what 
the X-ray showed? A No. 

No · cross examinatio11. 

30 : 

40 
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E. HAINES HILLIARD, s,vorn. 

By Mr. Atk .in.son. 

Q Where do you live, Mr. Hilliard f A Mer-
chantville, New Jersey. 

Q You are one -of the plaintiffs in this suit, 
10 are you not 1 A That's correct. 

Q How old are you t A Twenty-seven. 
Q Married t A Yes, sir. 
Q Did you meet with a mishap on September 

5, 19261 A I did. I am not positive a.bout the 
date; it was the 5th or 6th. 

Q Well, it was-was it or was it not about 
Septemb .er 5th t A It was. 

Q And where had you been that evening t A 
I had been in Gloucester, New Jersey. 

2-Q Q And where were you going 1 A To my 
home in Merchantville. 
• Q Now, in going from Gloucester to Mer-
chantville, what road or street did you use t A 
Well, I went out-I am not positive of the name 
of the street in Gloucester, but across the con-
crete bridge leading into Collings avenue, Fair-

• view. 
Q Now, with reference to the bridge, did you 

have any mishap along the road 1 A Not with 
30 refere11ce to the bridge. 

40., 

Q I mean, with reference to the vicinity of the 
bridge. A Yes, immediately on the far end of 
the . bridge-th .at 's the Fairview end-I collided 
with a ·pole. 

Q Yes. A The car in which I was driving 
hit this pole. 

Q And what happened to the car! A Why, 
the car was very badly damaged; there was-the 
shackles 011 the spring were broken, the frame 
was generally bent, the radiator smashed in. 
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. , . I • 

Q We will go back to that in· just a minute. 
What happened to you1 A Well, I don't recall. 
I was immediately re11dered unconscious and 
thrown out of the car, and picked up from the 
road. 

Q Do you know who picked you up f A Yes ; 
Mr. Gilmore. 

Q What was your condition when he picked 
you up f A Unconscious. 

Q Well, after 1\1:r. Gilmore came to you, you 
regained consciousness, did you not f A Why, 
yes; I regained consciousness before I got to the 
hospital. 

· Q I see. Now, at that time, when you re-
gained consciousness, in what condition did you 
find yourself f A I found myself pretty well 
covered with blood and a cut across m.y eyebrow 
here, and tl1e bridge of my nose, and my hand 
was lame; later it turned out to be fractured. 

Q Yes, and how about Mr. Coan; what was his 
condition 1 A · He was in very bad condition; th_e 
most noticeable thing was that he was completely 
covered ,vith blood a11d that his lip was hanging 
away down, and a severe cut on his temple her~, 
and a number of cuts. 

Q· Was he conscious or unconscious f A Well, 
pretty badly shaken up, not unconscious, not 
strictly sp·eaking, but very well shaken up. 

Q Now, where did Mr. Gilmore take you f A 
To the Cooper Hospital, C·amqen. 

Q By whom were you treated there! A Dr. 
NicDermott. 

Q How long did you remain in tl1e hospital 1 
A I remained there until they had finished sew-
i11g up l\·fr. Coan and they finished sewing me up; 
I imagine -r was there possibly an hour, an l1011r 
a11d a half. 

I 

10 

20 

30 

40 
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Q Then where did you go1 A To my home 
in Merchantville. 

Q Did you return . to the hospital again 1 A 
Yes. 

Q When t A The following morning. 
Q Where wer .e you employed at that time! . A 

1 O In the Franklin Fourth Street National Bank in 

20 

Phila .delphia. . 
Q And did you go to work the day following 

the accident f A . No, . sir. 
Q When did you go to workt 4. App ,roxi-

mately two weeks later. 
Q During the two weeks that you were not at 

work, what was your condition f A Well, the 
day immediately following the a-ccident, my wife 
thought I was-

Mr. Freggens: I object. 
The Court: Strike it out. 

Q You mustn't tell what your wife thought. 
You can only tell of yo11r own feelings, what yo11 

. ., ' . ' 

said and did. A. Well, the next day I consid-
ered that l was feeling well enough to return to 
the hospital, as the doctor had suggested at the 
time he treated my injuri ,es. 

3 O · Q. You went back , to the l1ospital f A, So I 
went back to the hospital; that is qorrect. 

Q I see: Now, how about the following day; 
did yo11 go to work: the f ollowi11:g day t A No; 
the following day I was-the following two days 
I ·was confined to bed; the bruises started to stif- . 
fen me up. 

Q How long . did you remain in bed 1 A Two 
days . 

. Q After you got out, what did you do f A . I 
4 0 just took things easy around the house. 
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Q And did or didn't -that continue until you 
returned to work f A Yes, I returned to worl{ 
just as soon as I was _physically able to. -

Q I mean, during the - interval, the two we·eks 
that you remained at home, did you go out and 
chop wood or play football or anything like that f 
A No; I made -several trips to tny pe ·rsonal 10 
physician's office, to have this hand treated and 
bandaged. -· 

Q ,Vhat became of your automobile t · A I -
sold the , automobile to , the garage ·which towed 
it in. off the road. 

Q How much -did : yo·u get -for it1 A · ·$50.00. 
Q What was the car worth immediately before 

the accident f - - · 

Mr. Fr~ggens: I . _object; .. .this man is not 
_ qualified ,to t~s ~if y. '; " .. 

The -:Court : , I , tl1ink: · tl1e -objection is well 
taken. - -i 

Mr. Freggens: Sir f 
· 'l1he Court: r· stl3r, I '. thinlt th ·e objection is 

well taken. 
-Mx. Atki;r1:son: . Exception1, if you please, 

sir? 
( E·~ception noted f o-r- plaintiffs.) 

Q Do you know- : Pardon , ine. What make 
'of. machine was it 1 A _ St11debaker. 

_Q · _.Do· you · k:now ·whether , or not the Stude- · 
baker auto.mobile .. co.mpa11y at tl1at time ha .d what . 
i~ known as a standard trade-in value , which they 
pla •ced 11pon cars 1 A Yes. 

Q And do yo11 know what the trade~in value ' . . . 

of your ear was immediately before tl1e accident~ 

Mr. ·Freggens: I have 110 objectio11 to a 

20 , 

30 

yes or no a11swer. 4 0 · 
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Q You will have to answer that yes or no, if 
you do l{now. A Why, no; I don't know what 
the company-not exactly how much they would 
allow as . a trade-in value for it. 

Q How long h_ad you owned the ear 1 A Just 
a.bout two years. 

Q1 Did you buy it new, at the time you bought 
it t A. No; after it had been driven 4,500 miles ~ 

Q What was the condition at the time of the 
aecident, just prior 1 A Very good. 

Q And what style of car was it, touring car or 
eoupe, or what f A Touring car. 

Q What condition were the tires int A The 
tires? 

·Q Yes. A Why, it had two new tires on, and 
twn in fair condition. 

·Q! Have any spares on it 1 A One spare tire. 
Q In w·hat -condition was the engine at that 

time 1 A The engine was in exceptionally good 
condition. I had recently had the engine entirely 
gone over. 

Q Now, what expenses did you suffer b,ecause 
of this accident 1 

Mr. Freggens: I object; that is very gen-
eral. 

The Court: Well, yes, I think perhaps he 
might be limited better than that. 

Q I will shorten it for you. Do you know 
what your doctor's -bills were, Mr. Hilliard 1 A 
As I recall, the doctor bill was $20. 

Q And did you expend any money for medi-
cines? A No, nothing · for medicines. 

Q What was your hospital bill, do you knowf 
A Hospital bill was seven and a half, I thinlc 

Q Now, 011 this pa.rticular nigl1t, was tl1ere 

4 0 _ any light on this pole? 
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Mr. Fregg ·ens: I think it is. very leading, 
if the Court please. 

The Court : Vv .... as there or was there not a 
light on the pole f 

Q1 Was there or was there not a light on the 
polef A No. 10 
· ·Qi How far from the center of the road was 

the pole f A From the center of the road, not 
from the edge of the road, 

Q F'rom the center of the road, I am talking 
about now. A I should say approximately ten 
feet, ten or twelve feet. 

Q And how much of the road was there im-
p·roved to the right of the pole, in the direction 
in which you were going1 A Approximately 
ten feet. 20 

Q Do you know to whom this pole belonged t 

Mr. Freggens: I object to that, unless he 
answers yes or no. 

Mr. Atkinson: That is all he is going to 
answer. 

Mr. Freggens: I object to the question. I 
don't think any answer would be binding 
upon us. 

The Court: If he knows he can tell; of 30 
course, he would have to know it. 

Mr. Atkinson: He can tell what he l{nows, 
and he can c.ross examine . . . 

The Court: If he knows whose pole it is, 
he ean testif)T; if l1e doesn't, then he cannot. 

Q Do you knovv to whom this pole belonged 1 
A Yes. 

Q To whom f A The Public Serviee Electric 
Company. 40 .. 



30 

·E. Hain ,es Hilliard, direct. 

, . . . ' 

Q _Now, after the accident, did you go to the 
scene of the accident and tal{e some photographs! 
A I did. 

Q How many days after the accident f A . 
Fo.ur days after the accident. 

10 Mr. Atkinson: I have half a dozen photo-

20 

graphs here, and the oth~r side agrees they 
may be offered as .exhibits. I will just iden-
tify them. 

Q I show you six photographs, and ask if they 
are the photogra .phs or pictures which you took 
qf the pole 1 A Sure. 

Mr. Atkinson: I offer them. 
(Said photographs are marked Exhibits P. 

1, P. 2, P. 3, P. 4, P. 5 and P. 6.) 

Q Did you see this pole before . you ran into 
this night? A I did not. 

Q Was there any warning of any kind there 
to notify you that there was a pole at that par-
ticular point 1 A No, there was not. 

·Q1 Now, where was your automobile, with ref-
erence to the traveled part of the road, at the 
time it came in ·contact with the pole 1 A I 

30 · was- The automobile was being driven on the 
g·enerally traveled portion o:f the road. 

40 , 

Q Was there anything along that part of the 
road to indicate to you that it was the general 
portion traveled f A . Why, the tire tracks of 
other automobiles. 

Mr. Atl{inson: I see; that is all. 
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·Cross exa .minat .ion, by Mr. Freggens. · 

Q You didn't tell us how fast you were going 1. 
A No. 

Q How fast were you . going, A Approxi-
mately 20 · or 25 miles an hour. -

Q And your e~r was so demolished that you 10 
had to sell it practically .for junk1 A That is · 
,correet. 

·Q, Going at that rate of spe _ed. f · A That's · 
·right. 

Q . It was in sueh condition . ~hat it could not 
have been repai ;red, _ in your estima ,tion, after the ; 
accident 1 · A In my estimation, it was in such 
-condition that it wouldn't have been worth while. 

Q - So it w~s b:etter to j~~k it 1 A That's 
rig ·ht. . . . . . . 

Q Where had you . beeri that da ,y A What's . 
thatf 

· Q Where .had · you .been that day, p,rior _to the 
aecident, ··A Glouce ··ster. · -

Q Where, before tha -t 1 · A ··Atlantic City. 
· Q · ·Yes, you had been there for a day, h·adn 't 

you 1 A That's cor'rect. · 
Q And what time did -you leave Atlantic City·, · 

do you know1 A \Vhy, I think ten o'clock: in 
the evening. · 30 

.Q· And Atla11tic · City is how far from Glou-
cester, do you know that f A ': It's about sixty 
miles. 

Q When you got to Gloucester, where did you 
. go there f A Why, stopped in to see friends. 

Q Any other place 1 A No, sir. 
Q And what did you do at your · friends' 

house 1 A Entered into conversation. 
Q· Anything to drink1 A No, sir. 
Q Sure about it 0? A Yes, sir. 
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Q Have any wine to drink? A No, sir. 
Q Was Coan the only fell ow that was with 

you at that time t A When we got to my 
~friends' house? 

" 
Q Yes. A Or when we left 1 

10 
· Q When you left 1 A He was. 

Q No other fellow driving the automobile 0? A 
u\To. 

Q And this accident happened at what time iu 
the morning? A. Sometime after midnight; I 
·am not sure of the exact time. 

Q1 How long had you stayed at your friends' 
house in Gloucester? A Possibly an hour. 

Q So you made pretty good time from At-
lantic ·City to Gloucester and from Gloucester 

20 over throug ·h to Camden, didn't you! A Why, 
-- we made pretty good time coming up the White 

Horse Pike, I · should say, yes. 
Q And were you familiar with the location 

where this bridge is situated 1 A Could I ex-
·plain something just there 1 • 

Q1 N:o. Were you familiar with the location? 
Had you been over that · section of the country 
before? A A considerable time before that, yes. 

Q How long before that 1 A At least two 
30 , years. 

\, . ./ 

•Q: Hadn't you ·been there since the improve-
ments were made, and the new bTidge p·ut there t 
A I hadn't ; I had been down in Florida. 

Q Yon came ha.ck from Florida when 1 A In 
August, 1926. . 

Q Just prior to the accident 1 A Just -prior 
to the accident. 

Q Was that-

Mr. Freggens: · I withdraw that. 
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Q1 As y·ou _were coming over the bridge, clid, 
),you have any difficulty in handling your car, so 
far as control was concerned 1 A None what-
ever. 

Q By reason of the condition of the roa .d or 
otherwise, over the bridge f A I slowed down. 
Y 011 come over the railroad traek just before you 
get to the bridge. 

Q And tl1at reduced your speed to about 
what 1 A Twenty miles a.n hour, when I got to 
the other e11d of the bridge. 

Q When you first came thro11g·h, y-ou were go-
ing at what rate of speed? A I was possibly 
driving · twenty-five when I got to the b.ridge. 

Q1 You slowed down as you were going across 
the bridg·e 1 A That's right. 

Q Your car ,vas in good condition, I suppose 1 
A Yes. 

Q And your bral{es worked properly f .A 
Yes. 

Q Headlig·l1ts all right? A 0. K. 
Q And tl1ey tl1rew a ·beam for how great a dis-

tance ahead of your cart A Well, they were 
good lights; I don't know how far they threw a 
beam; they ,vere in good condition. 

Q, They went approximately 250 feet, anyway, 
didn't they 1 A I don't know. 

Q Do yo11 happen to know what the standard · 
requirements are in N e,v Jersey 1 A I will be 
·frank; I don't k110,v the exact n1easurement. 

Q Would you say it was two hu-ndred and fifty · 
feet they would throw, anyway1 A On a 
straight, level road, I would say that the lights 
would throw a beam approximately two hundreli 
and fifty feet. 

Q Yes, and you were watching the road as 
you were coming across the bridge? A I was. 

10 

20 

30 · 

40 
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., 

10 

Q Didn't you see ,this pole before you _ran 
into it? A I didn't . .. 
. Q· . Was there anything ·-to obstruct your view 

of it? A It was a foggy nig ·ht and the bridge 
is curv:ed, .so . that- . g9ing . over the .b;ridge you 
could not see the ,other -sid,e. ·. -· ,, .. . ·' 

Q "\Vhat sort :off og ·was it, light fog or · heavy 
fogf A It was one of those ·fogs · that hangs 
·ov~r the n1ars~es, .'rimber Creelr ma·rsh land, 
dripping rain slightly. 

Q Did that interfere _ with -you in any respect 
in the .operation of your · automobile .? . A Made 
me more careful. . . 
· ·Q1 So you then attempted to reduce your speed 

-. you were going over .· a territory whicl1 ~you 
didn't know, or which · had chang·ed? A · Yes, I 

20 would drive more carefully on a .fogg ·y night than 
otherwise . 

. Q Ca.n you go across the bridge about twenty 
miles an hour 1 A Approximatel) r at the rate of 
twenty miles a.n hour. 

Q The condition of the fog-. you could see 
how far . ahead of you f A I could see- I am 
getting all mixed up on distances. · I could see 
two hundred feet ahead. 

Qi Will you please ·explain why you didn't see 
30 this pole, situate where · it .was? A Because it 

was ·a d~rk night . . 
. ·Q <Your lights were not of sufficient p_ower to 

allow you :•to --see this pole1 · A I didn't see -it; 
that's : all there is to . it . . 

. Q _ Is it no~ t.rue : that you l1ad stopp ,ed at a · 
saloon in Gloucester and had a few drinks f A 

! ·- - \ _. . 

I did not. 

i 

Q Do you remember being visited ·at the hos -
pital b.y Detective Ward of the Camden Police 

40 ·Department 1 . A I don't know Detective Ward . . 
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· Q Do you remember ·being interviewed by a 
representative of the Department of Police short- . 
ly -after the accident f A I recall a man being 
flt t:p.e ·hospital who said he was from the De-
tective . Bureau at ._City HalL · I don't kn·ow -that 
he was · a detective ·and I don't know his name. 
.! Q -__ You -had a conversation with him about this 
case 1 .A Yes, he was there at - the time I was 
sewed 11p and my hand bandage:d up. : 
. Q, . ~Did you tell him that your car was driven 

by a rnan by the nan1e of ''Bill'' t A I don't 
·;remember. 

Q You don't remember that f A I don't re-
member that. 

·· 11-r . . A_tkinso~\ : .. You said ~,:Bill'' 1 · -
.· . · : l _/ ,. ~'r .:.- • !. . : .. :, ' ·. , . :·, ' '; : .' . • .· ... , .. . ; ... : .\ 

10 

20 
' Q'.' Did 'ybus 'ay you did .or ··did not? ' A I 

don't · recall. ·. · · 
Q You don't remember sayi11g that to him f 

A I do not. : , 
'• Q Did ·. you .· Rt the ~ame . thne . tell this . gentle-• 
m~n thal you h_ad stopped at a saloon ,in Glouces-
ter and liad a few ' drinks, .. A .. I have no . recol-
1ection of t.elling . anyone that. · · - ·- · 
_ Q . Well ·, y9u , know wheth~r )~OU . did or not. 

Did I ·you ,Qr did . you not 1 . A Did I or did I 11ot 
wh·at1 ·· 
\f , Tell hilll that yol,l had s{opped in a saloon . in Gloucester ·1 A . ·1 don't recall. 
· Q1 Will you please give me a straight answer·? 

You m_ust know wh.ethe~ you said it or not . . 

Mr. Atk:inson: I object. · · The witness l1as 
a rig·ht to say whether he don't recall. 

The Court: Y e_s, he has a rig ·ht to say 
_that, if he cannot say positively yes or no. 
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I I • I • • 

Q1 Will yo11 say you didn't say it f A My 
reply was that I didn't re-call. 

Q Did y-ou say to the gentleman from the 
Poliee Department that '' Bill ran away fro1n 
the scene of the accident immediately after the 
accident'' t A I don't recall. 

Q Will you say that you ·didn't say it f A 
My answer was that I didn't recall. I do11't 
recall saying · that to anyone. 

Q Was there any reason for you having a 
conversation to that effect with the police officer? 
A Your question again t 

( Question repeated.) 
The Witness: Why, the people at the h.os 

·pital, ir1cluding · the police officer, were in .. 
20 terested in knowing what had happened wl1e11 

we came in all cut up, so natu .rally there was 
some conversation. 

Q Were- you in any such physical conditio11 
because of ·participating · in any intoxicating bever .. 
age whieh would cause you to give sueh a story 
as that to the police officer t A I ,vas not. 

Q You say that you- Now, did you say auy .. 
thing· to the gentleman, to the police officer that. 

30 w·as present to the effect that your automobile 
hit a pole in the roadway and that you lost con-• 
trol of it, which caused the auto to run into a 
pole 1 A Not that I re-call; not to the b.est of 
my recollection. 

Q What was y-our conversation then, with tbo 
p-olic.e officer of the Camden Police Department 1 
A Well, now, the police officer was there and ho 
·said, ''What hap .pened to you fellows,'' or some-
thing to that effect, a11d I said, ''We hit a pole,'' 

40 . and he said, '' Where f '' and I told him on the 
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' i 

F 'airview end of the bridge over Timb ·er Creek, 
: on the edge of Gloucester, and I reeall he said, 
'' vV ell, we had better get the car towed in off the 
road.'' 

Q Didn't you say to this police officer tl1at 
all you knew about the accident was that Bill 
was driving you home, that you were both i11- 10 
toxicated and that he ran away after the acci-
dent, referring to Bill 1 A I don't recall auy ... 
thing to that effect. 

Q Was tl1is officer uniformed who questio11ed 
you, examined you 1 A He was not. 

Q Did you at that time k:now what the 
penalty 'Yas in this State for driving while 
under the influence of liquor1 A No. 

Q: y OU did11 't }{now 1 A N 0. 

Q You had a driver's license 1 
thatf 

20 A Wl1at'8 

Q Did you hear that question 1 A Yes, you 
asked about the penalty for driving under tl1e 
influenee of liquor, and I said ''No.'' 

Q You ,veren 't registered to drive in New 
Jersey, were you, at that time 1 A At that time, 
no. 

Q Did you ever get a driver's license uuder 
the New Jersey lawt A Yes. 30 

Q Prior to tl1at 1 A Prior to that time. 

Mr.- Fregg-ens: That is all. 

By Mr. Atkinson .. 

Q Well, Mr. Hilliard, did your automobile 
strike a hole and you lose control of it this 
nightf A No. 

Q· Were you under the influence of liquor at 
the time of the accident f A I was not. 

40 
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Q In order that there 'may be no <;lispute about 
it in plain English, were )7 0U drunk .at that time t 
A No, I was not drunk. 

Q . Did you stop at a hotel in Gloucester f · A 
I did not. . . . 

' l . . ; ' / . 

10 By Mr. 'freggens_ . ,,, ;_ ,; , 
. . . . - . 

20 

30 

40 

Q - Would you.,:mind giving ' -··us the name of 
this < friend at- whose ,_. hous~ : you ,s_top ,pe41 A 
Certainly. , 

Q What is it, A J '.ohn Goan. 
Q And he · lives ~heref A · He lives · <;>n 

C·hambers avenue in -Gloucester; · 447, the number _ 
on Chambers -avenue. 

Q Just one qu.estion I for got, if · the ,Court 
will allow me. You · -said before the Public 
Service Electric Com:pany owns this pole. Where 
did you get that information 1 A T-he pole bore 
electric . wires, and the Public Service Electric 
c ·om·pany is the only electric company in this 
vicinity. · 

Q , So tbat is your theory; beeause of that, they 
own this- - ,_ 

. Mr. Atkinson: _· ,You are asking that the 
witness-

Mr. Fregg ·ens: I have a right. 

Q That is just. a supp ;osition on your part t 

Mr. Atkinson: I object; it seems to me 
: that becomes entirely a. question for the 
·_Court .. and j,ury. 

The Court: I don't know; that is the fa-ct ... 
fro .m which he draws his conclusion. 

Mr. Atkinson: Yes, sir. 
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Qi You d·on 't know· whether or not that pole 
happens to be owned by the telephone c.ompa11y 
down here, do you t · A The pole belongs to the 
electric. company. 

Q · Well, how · do you ·know? A -Because if 
had electric lig ·ht wires on it, · and not telepl1one · 

• wires. · 
: . . 

Q • How do you differentiate between _· the two 1 
A -·The · ligl1t ·wire is · a larger wi~·e, heavier wire .. 

Q And You· don't . know Whether • or not · the 
elec.tric light company .. jl}st has permission to 
run wir~s on · the telephone company's :·po _les, do · 
you 1 A There were no other ·wires ._ on the 
poles, and : that's where the wires stdpped. 

' .i 

Q How many wires were on this _ pole t A 
I don't kno,v. 

Q A numbert A I don't k:11ow the ·-num·ber, 
no. 

- . ; ' ' i 

Nir. Fregge11s :·- That's alL 

:: ..... 
: ' 

JA .MES F.' COAN; s,,T_~r1~ . 
. :• .. r i ., , 

: - . . . ·. '· . ,_ 

By Mr:. Atlci11i§on. :. · · 
' i;, , : ·•. ; · .. :: ' ' .. ' j • ·• 

10 

20 : 

Q Where do · you ' live, Mr; : Coan 1 A · 330 30 ' 
North ,52nd street, Philadelp -hia.' ·. · · 

Q Were you witl1 Mr. Hilliard · 011 the · night · 
of September 5, 19261 -A I was. 

Q Which side of the . automobile · ~ere you 
driving ·f A I was to the right. 

Q Were you sittingt A I was to the right 
of Mr~ Hilliard. 

Q · On the front seat¥ A · On the front seat, 
• yes, sir. 
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.. Qi And were you familiar with the street that 
you ,vere traveling on at the time of this hap-
peningf A I had never been there, no, sir. 

Q Now, won't you just describe what hap-
pened, so far as you ean remember 1 A As I 
recall, we were going along this particular road 

10 and the machine stop•ped suddenly, and the next 
thing I knew, Mr. Gilmore eame along in another 
car, I believe, and Mr. Hilliard, I recall, was 
stretched out on the road in the rear of his 
car, and I was sort of dazed, semi-conscious, an•d 
the next thing I knew, they were stitching · me up 
in the hospital. 

Q What hospital 1 A Cooper Hospital, Cam-
den. 

Q What ,vas the name of tl1e doctor1 A Dr. 
20 McDermott. 

3Q 

4Q_ :_ 

Q That is the gentleman who testified here1 
A Yes, sir, that's right. 

Q How long · did you remain in the hospital f 
A About three weeks. 

Q Now, what did your injuries eonsist of, as 
far as you can tel11 A Well, as soon as the 
accident occurred, I knew that my lip was hang-
ing down, I realized that, and the next day at the 
hospital, I woke up and I had about ten or t\velve 
stitches here (in•dicating) and the same number 
in the back of my neck:, and laceration above the 
eye, the right eye, and both knees were ·bruised, 
and I also lost the nerves controlling · this eye-
b-row. In other words, I can't raise this eye-
brow, due to this laceration here on the side (in-
dicating ·). 

Q Now, after three ,veeks at the hospital, 
where ·did you got A I ,ver1t home right after 
that. 

I 
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Q ·How long did you remain at home1 A I 
remained at home about two weeks. 

Q Where ,vere you employed at the time of 
the accident f A I was ,vith the Liggett & 
Myers Tobacco Company. 

Q An~ · were you employed on a · monthly 
salary, or how f A Weekly basis, salesman. 

Q Did you receive your pay during the time 
·you ,vere laid up 1 A I did, yes, sir. 

Q So that you lost no actual money because 
of your injuries 1 A No, not at that time, no. 

Q Now, have you fully .recovered from your 
injuries f A No, I l1ave not. 

Q vVhat troubles you no,v, if anything1 A 
Why, I seem to suffer ,vith headaehes l1ere i11 
the back of tl1e head, and if I read for any 
length of time, my eyes bother me. 

Q Have you lost any time sinc.e the accide11t f 
A I lost my position right after that, throug·h 
the accident. 

Q How much were you making · at ;that time? 
A I was averaging tl1irty or thirty-two dollars 
a week. 

Q Are you employed now f A Yes, sir. 
Q, How long · were you out of ,vork1 A What 

,vas that1 
Q Ho,v long were you out of work 1 

Mr. Freggens: I object; I don't believe 
there is any testimony to ·co11nect that up 
with the accident. 

Mr. Atkinson: He has already testified 
that he lost his employment, as I recall it, . 
be-cause of the accident. 

Mr. Fregg·ens: After he ,vent bark to 
work. 

Mr. Atkinson: ,, .... hat f 

10 

20 

30 

40 · 
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James F. Coa.n, direct. 

Mr. Freggens : After he went baek to 
work. 

-The Court : Well, I , un·derstand that you 
want to prove th.at this ma11 lost time as the 
result of this aecident .. 

Mr. Atkinson: And he said ' ''No, -'·' he had 
gone back to work. ,· Then he volunteered that 
he had subs,equently lost · his -position be-
cause of the ' accident. 

The- Court: , ; All right; I will allow it. -

Q How long were you out of work at that 
time! A How long· w·as I out of work at · that 
timet About one month, and then I took a posi-
tion in the selling · business, but it seems that I 
can't just do my work as -I · did · ·previous to the 

20 - aecident; it seems that I am- -
Q · ·Has there been any difference in the p-ay 

between the two p-ositions f - A Yes, sir. 
Q Do you get more now _ or more the other 

time? A Not as much. 
· Q How much · do you get now 1 A Well, I 

would say now that _ I avera .ge about $20.00 a 
week. 

Q Now, ,vhat doctor bills did you payt 

30:,__ Mr. Freggens: I object; that isn't the 
_ prop .er way, if tl1e Co11rt please. 

The Court: Yes, _you _will haye-if the ob-
jection is taken, you ,vill }1ave to prove it. 

Q ·What expenses were you put to concern-
ing your injuries 1 

Mr. Freggens: If the · Court please, tl1at 
is just another way to attem ·pt to put it 

40 !'_ through. 



James F. Coa,n, cross. 

The Court: Yes, objection sustained . 
. , . .. -. ,··,,' 

' .. i.Q--"Do ' you !{now ·what your hospital bill , wasf 
.. 

Mr. Freg·g·ens: Same objection. < • 

· ·· The Court : Sustained. · 
: • ., .• r . 

Mr. Atkinson: I submit, .< sir, that. that is 10 
admissible. 

: ,. . 

Q· Did you see a11y light or w:arni11g:· of ~ny 
kind olr: .. th.e road, · advising · you that this pole 
was there 1 · ·A · I did not, no, :<sir. ·· · 

' . ' 

Cross exam .ination by Mr. Freg·g ·ens. 

' ) Q . . · You said something ·aboutlosing :your posi-
tion. What -did you say : was the reason · for th~tl 
A ~y position . ·with , this company is ealling .·· 011 2 0 
the people, . talki11g ,:to people ' ·each day; : ·I · ,vas · 
bandaged u·p and I felt sensitive '. ·and · I ·· just 
couldn/t put , my best 1 efforts into my " 7ork, a·nd 
subsequently , I lost my position. · 

Q· . Yes .. · ,Now-..•·. Jlor the; I~igg·ott · a11d , Mye'i,.s 
Tobacco Company, is that rightf · A · -That's 
right. · · . . . _, , . . . 

Q You ,vorked under Mr. Andesdale and Mr. 
_ A Mr. Stearns Was my boss. 

Q You ,veren't discharged because you ,vere 30 
late getting to work, were you f A No, sir. -

Q· You are sure of tl1at f A Absolutely. 
Q And you had not been h.abitually late and 

dil_atory in performing your ·worlr before you 
c.ame baek and before .• this accident, is that rigl1t1 
A What -'s that 1 : i· .. 

Q You had not been habitually late for a 
period before the accident, while working · for the 
companyt A No, sir. 



James F. Coari, cross. 

Q You are sure about that f A Sure. 
Q That is not the reason wl1y Mr. Stear11s 

diseharged you, is ·it? A No, sir, I won't 
say that. I felt that rig~t after the accident my 
work seemed to fall off, I didn't feel rig ·ht my-
self, and I left there, I would say, two weeks 

10 after I came back after ·the accide11t. 
Q Well, did you leave or did they discharge 

you! A Well, that's it; they discharged me. 
Q1 That coneern had been _ decent enough to 

pay your salary while you were in the hospital t 
A Yes, sir, they paid me wl1ile I ·was off those 
weeks. 

Q. On thi~ night in question, or this day this 
aeeident happened, you had been with Hilliard 
in Atlantic City1 A Hilliard, yes, sir. 

Q It was a ·party you were on, weren't you, . 20 
ha.d some girls with you 1 A No, we spent the 
day in Atlantic City. 

Q Yes. A And we drove a yo1111g ma11 and 
l1is wife to Gloucester, and then from there we 
went to Mr. Hilliard's home i11 Merchantville, 
alone at that time. 

Q Did you stop • any other place tl1an l1is resi --
dence in Gloucester1 A No, sir. 

Q And you were in complete control of your 
3 0 mental fac.ulties ·prior to the accident t A I 

• was, yes, sir. 
Qi Were you awake and observing! A Yes, 

·• sir. 
Q And did you notice the speed at wl1ich Hil-

liard was driving his automobile just prior to -
the aecident t A Yes, I would say twenty miles 
an hour. 

Q Was there a. f_og·, you say t A Tl1ere ,vas 
a fog, as I rec.all; been rai11ing. 

Q Bad fog, or light one f A Well, it was sort 
' 410~---of a heavy fog. 
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Q But it didn't interfere ,vith the l1eadligl1ts 
on your car showing the road for a considerable 
distanee ahead, did it 0? A The lig·hts seemed 
to gleam ahead. 

Q So that yo11 could see the road and see 
the roadway in front of you, is that right 1 A 
Not to any big extent. 10 

Q vVell, for how gTeat a distariee ahead of 
the automobile did you see the higl1way proper! 
A I would say- Well, I am not sure; fifty feet. 

Q· Are you sure tl1at is all you -could see 1 A 
About fifty. 

Q He was operating l1is automobile care-
fully f A Mr. I-Iilliard f 

Q Yes. A Yes, sir. 
Q And from your observations during the 

2:0 day, did the automobile ap·pear to be in g-ood 
condition 1 A Yes. 

Q Meehanically1 Do you drive an automobile 
yourself f A I don't drive, no, sir. 

Q What was there to obstruct your vie,v of 
this pole as you were coming over the bridge f A 
Well, I would say the curve there at the bridge. 

Q What 1 A Tl1e bridge curved there. 
Q What part of the l1ighway ,vas your auto- -

mobile on f A What part of it f 
Q · Of the high,vay, yes. A In the center. 
Q There is a curve tl1ere, you say 1 A There 

is a curve there on the bridge, before you reach 
the bridg ·e. I had never bee11 _ through there ; I 
am not familiar. 

Q This pole is on the far side of the bridge 
in the direction you were going, isn't it 1 A Yes, 

• sir. 

30 

Q So that ·you had a cha11ce as you ,vere goir1g 
across the bridge to see at least fifty feet in 
front of ~your automobile, in accordance with your 4 o 
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1· 

own testimony. Is that right 1 A About fifty· 
feet. , 

Q And you didn't see this pole ahea .d .of . you 1 
A No, sir. 

Q Why , not 1 A Well, I would say- . . As I 
said, I am not f a~iliar with the road, but the 

10 pole ,vas there; that's all, an~ , ,ve ;didn ,'t see it 
on a·ccount of the fog ·. . 

Q It wasn't the excessive sp~ed ___ that the auto-
mobile of · Hilliard's · _was ·· g.o~ng th~t stopped you 
from seeing this , pole ·i · A . No, we ,vere going---
say-twent.y miles an hour. 

Q Twenty miles a11 l1our, and when you first 
saw the pole, didn't yo11 call' out ~ny warning ·to 
Hilliard to stop 1 A I didn't ; s;ee the pole. 

Q You didn't see it at all f A I didn't. 
20 Q But you ·were looking straight ahead t A 

Why, yes, as a r11le you . do that. . I was sitting 
there beside Mr. Hilliard, to his right, and the 
first thing I l{new there was . a sudden stop, and 
this other gentleman · came along and Mr. Hilliard 
,vas stretched out, and he takes us to the hospital. 

Q You went through the windshield entirely, 
didn't you f A It happened so quickly I wouldn't 

' ' 

say; I don't know. I guess I did; I was . all cut 
up on th ·e right side. 

30 Q At twenty miles an ho11r! A Going about 
twenty. 

•· · Mr. Freggens: That is all. 

40 
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FLOOD GILMORE, sworn. 

By Mr. Atkinson. 

Q Where do you live f A Glou·cester. 
•Q On September 5, 1926, · were you at the 

scene of tl1is accident f A Yes, right - after it 
happened. 

Q 1\.nd ca11 you tell how long the ac-cident had 
happened before you got there 1 A · No, but I 
judge it was from three · to five minutes. · · · 

Q What did you find when you got there f A. 
Just as I got the .re, lVIr .. Coan, I believe-
he ,valk:ed around from the front of the machine. 
He · could hardly walk from loss . of blood, and · as 
I got close, Mr. Hilliard lay by th ·e right-hand 
hind wheel~he seemed unc<;>nscious. I pulled 
over with my car and backed it ih, so I wouldn't 
have so far to carry Mr. Hilliard, · and lifted him 
in the machine. · After .he was in he began to help 
himself. Tl1en ·I went around .. and helped Mr. 
Coan. 

Q What did ;you <iof· · A Took 'them to the . 
Cooper Hospital. 

Q Then after . they were taken to the Cooper · 
Hospital, what did you do f A I stayed there 
and took Mr. Hilliard home .. 

Q Whe:re did Mr. Coan gof A They put him 
upstairs on a wheeling chair . . · · 

Q Are you familiar with this bridge and pole, 
. that has been testified to f A Yes, I am. 

Q How frequently would you see the bridge 
and the .pole 1 A I go across there three ·to four 
times a week-two to .tl1ree times, a week. 

Q On this particular night, do you know 
whether or not there was any electric light burn-
ing upon this p.ole 1 

10 

20 · 

30 
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Flood Gilmore, cross. 

Mr. Freg ·gens: I object, unless it is as to 
tim~. 

The Court: Yes, I think that is fair, ,vhat 
time he went through there. 

Q How long did you remain at the scene of 
10 the accident f A Just as soon as I could get 

them in the car and take them awa.y. 

20 . 

Q Had you been to the scene of the accident 
before, that evening f A I had gone through 
there about-well, maybe three-quarters of an 
hour or an hour before that; I was on my ,vay 
home. 

· Q Did you go back over the scene of the acci-
dent that night f A No, not that night, but I did 
about three nights later. 

Q On this particular night, when you ·arrived 
at the scene from three to five minutes, in your 
judgment, after the accident, did you observe 
,vhether or not there was any light b,urning upon 
the pole f A There wasn't any light. 

·Q Where was the a.utomobile left when you 
took these two men awayf A Right under the 
pole. 

Cross exa.rnina.tion. by Mr. Freggens. 

3 0 Q Did yo11 see any wires hanging from th.e 
next pole on that same road, down alongside the 
pole where the automobile was f A No, not that 
night. 

Q Did you look to see if there was any there 1 
A No. 

Q Did you examine the pole to see whether 
it had shifted i11 its position 1 A No, I didn't 
examine that. 

Q Didn't examine that. You don't know, of 
40 . course, whether there had been a light burning or 
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M ot1ion, for a N on.-suit. 

not 1 A I travel a good bit and never noticed 
any light being there. There used to be some 
people on the bridge, and · you couldn't see them, 
but three nights after the accident the bridge was 
well lit up, and the people moved over to the 
other end of the bridge. 

Q By the lights1 A From this electric light 10 
pole. 

PLAINTIFFS REST. 

Mr. Freggens: I move for a. non-suit on 
the ground that there is no proof of owner-
ship nor have they proven neglig .ence. The 
complaint alleges that we maintained an elec-
tric light pole on that part of the public 
highway designated and set apart for the 
use of vehicular tra .ffic, and · carelessly and 2 o· 
11egligentlJr maintained an obstruction in the 
highway ,vithout giving notice thereof to the 
public and without giving the proper notice; 
that we carelessly and negligently main-
tained said pole i11 a part of the highway not 
set apa.rt for that purpose. There has been-
no proof that this pole was not maintained 
wl1ere it should have bee11, nor l1as there 
been a11y proof tl1at tl1is defendant owns it. 

l\fr. Atkinson: The testimony of the plain-
tiff Hilliard was that the pole was in that 
pa.rt of the road which was being traveled. 
He could tell that because ·he could see the 
tire tracks of other automobiles. The pic-
tt1res , are in evidence, and I thinl{ they raise 
a question of · fact for the - jury. The last 
witness wl10 was on the stand testified that 
there was no light upon the pole at that time 
and that there l1ad not been for some time, 

30 

but that there ,vas a ligl1t some three or four 40 



10 

50 

Ja ,mes Harvey Bryan, direct. 

days after the accident. Now, it seems to me 
that that raises a question. 

The Court: I thinl{ tl1ere is sufficient to 
take it to the -jury, and will de11y the motio11. 

Mr. Freggens: And grant me an excep-
tion 1 

The Court: Surely. 
(Exception noted for the defendant.) 

THE CASE FOR THE DEFENDANT. 

JAMES HARVEY BRYAN, sworn. 

By Mr. Freggens.-

20 Q Mr. Bryan, where do you live t A lJ'air-

30 

40 

• view. 
Q And did you see this accident on the 11ight 

of September 5th of last year t A I was comi11g 
along over the bridge. 

Q That is, the bridge near which this pole is 
located f A Yes, sir. 

Q And where ·had you been that day1 A I 
was living in Fairview. 

Q You were living in Fairview1 A ·Yes, sir. 
Q But where had you been! A On a. party, 

coming home from a party. 
Q This party was how far away from where 

you 'lived-blocks or squares 1 A About three 
squares. 

Q Do you remember what time it wast A 
One-forty in the morning; I was . getting home. 

Q How did you happen to pla .ce that in your 
mind 1 A Well, I generally get home about tl1at 
time . 
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Q Now, on this particular night, can you just 
.let u_s kno,v what the weather conditions were at 
that time f A Well, when I was going over the 
bridge, the big machine was coming over, and all 
of a sudden it ran into the pole and k:nocked the 
pole a bit, done some damage to it. The lights 
was all lit, as far as I know of, when I come over. 10 

Q With respect to the weather conditions, 
can you tell us whether it ,vas raining 1 A Foggy 
night, drizzling rain. 

Q Yes, and were you going in the same direc-.. 
tion the automobile was going, or the opposite 
direction f A The same direction the automo-
bile was going. 

Q Did you see the automobile before the acci-
dent 1 A No. 

Q Wl1at was the first thing that attra.cted 20 
your attention 1 A vVhen he hit the pole was 
the first thing that attraeted m)r attention, and 
knocked the lights out; made a crash against the 
pole. -

Q Ca11 Jrou tell us whether it was a heavy ma-
chine or a light machine 1 A I think it was 
pretty heavy, myself. When he hit the pole-

Q Did you go to the scene of the accident 
then f A Yes, I helped put one of the fellows i11 
the Ford machine. 30 

Q A_nd had yo11 seen the pole against which 
this automobile was wrecked prior to the acci-
dent 1 A What's that 1 

.Q Had you seen the pole against which this 
automobile ran prior to the collision f -

1'1r. Atkinson: I object, until some defi-
nite time is fixed as to when he saw it. 

Tl1e Court: I tl1ink the objection is well 
taken. 40 
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Mr. Freggens: The -man said he was just 
crossing over the bridge. 

Q As you were coming across the bridge, had 
you had occasion to notice the first pole, or the 
pole which the automobile ran into 1 A The 

10 - first pole ·he ran into? 

20 

Q Had you had occasion to notice it just 
before the accident? A No. 

Q Can you tell us whether or not there- was 
a light burning-

Mr. Atkinson: I object. 
The Court : Sustained. He said he didn't 

see it just before the accident. 
Mr. Freggens: I didn't pay any p-articu-

lar attentio11 to it. What is his testimony? ., 

The Court: I understand the testimony 
is that he didn't see it before. Now, if there 
is anything else there-will you repeat that 
testimony? 

(Questions and answers repeated.) 

Q Did you see tl1is pole into wl1ich the auto-
mobile later collided before the collision occurred? 

30 lvir. Atkinson: I object. Wait a minute. 

A Yes, before it occurred th.ere was all lights on 
there ; it was all Ii t. 

Q Are you sure abou_t that? A Yes, I am 
positive that the lights were all lit. 

Q Did the collision have any effect upon the 
light? A Yes, put it out. 

Q Were there any other lights on the street 
at that time, on any of tl1e other poles 1 A Yes, 

40. all the way down to tl1e end. 
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1Ja.mes Ha.rvey Brya.n., cross. 

• I • 

Q Did anything happen with respect to these 
lights after the collision? A Yes, a Public Serv-
ice man come there and repaired the lights again 
as soon as it happened. 

Q Were you there when the repairman came 
and repaired the ligl1ts 1 A Yes, I was there. 

10 Q Did you look: at the pole after the collision, 
when the automobile was still up agai11st it f A 
Yes, the automobile was still up against it. 

Q Did you 11otice anything ,vith respect to 
whether or not the pole had bee11 shifted 1 A 
Yes; the pole had been shifted. 

Q Did you notice how far it had been shifted 1 
A · About l1alf a foot. 

Q With respect to this pole in question, can 
you tell us whetl1er or 11ot there was any damage 
to the wires after the collision t A Why, I think 
there was 011e wire b11sted; tl1e electric light man 
went and fixed it. 

Cross exa.mi111,ation by MT. Atkinson. 

Q By whom were you employed at tl1at timef 
A "\\There was I employed at tl1at time 1 No place, 
at that time. 

20 

Q Where are you employed no,v f A No-
wheres. :JO 

Q Is it your l1abit to get home regularly at 
1 :40 every mornir1g f A No, not 1 :40; I come 
home differe11t times. 

9 Usually about 1 :40 f A No; there was a 
party tl1at night, and I was late getting home. 

Q· How often do you attend these parties 0? A 
:sir1 

Q IIo ·w often do yo11 attend these parties 0? A 
I think I can g·o out any ti1ne and go to parties, 
if I wish. 4 o . 
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' . 
I 

Q Sure, but I am asking you how often you do 
go to the p-arties 1 A Every once in a while. 

Q · How many times a week f A I couldn't . 
say; about once a week, maybe. 

Q Once a week. Of course, there is nothing to 
drink tl1ere, is there, at tl1ese partie ·s f A Well- . 

10 Q You are going . to be truthful about that, 
aren't yo11 f . 

Mr. Freg·g·ens_: I object to that. 
The Court: Sustained. 

Q Was this a larg·e machine 1 A Sir 1 
Q Was this a large machine, this automobile 1 

A Yes, a big machine. 
Q; Yes; it was a great deal larger than the 

20 average machine, ,vasn 't it 1 A Yes, sir. 
Q It wasn't quite as ' large as one of these 

buses, was it f A. I don't know. 
Q, Huh f A I don't know. 
Q1 Would you think it was as large as one of 

the buses 1 A No, of course not. 
Q But it was larger than . the average ma-

,chine; that's true, isn'~ it1 ·A Yes. 
·Q Did you talk to either of the men this 

night 1 A No, when I came 11long there, they 
30 was throwed 011t of tl1e, machine. 

40 

Q Yes, and there was another machi11e came 
along, w·asn 't there f A Sir 1 

Q Wasn't there another machine came along f 
A Yes, a Ford machine, on top of the hill, going 
to Glou~ester. 

Q D'id you help put thes _e men in the machir1e? 
A Yes, sir. 

Q Did you talk to the man . who drove the 
Ford f A No, sir; they was unconscious ; I 
didn ~t talk to them. 
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'Ja,m,es Ha.rvey Bryan, cross. · 

Q But the man who drove the Ford wasn't, 
was he t A No ; he said he would take them to 
the hospital. 

Q Then you did talk to him t A Well, only-
it was done in one minute's time. 

·, 

, Q · Did you say anything · to this man at all f 
A No, only helped him; he said he would take 
them to the hospital. 

·Q1 And that is all the _conversation yo11 had 
with himi A Yes. 

· Q What did you do after he drove off~ A I 
stood there for a while watehing the machine. 

Q What was there to wateh fort A Why, 
coats i11 there; 1 stayed there until · somebody 
come and took the machine away. 

Q1 Who ca1ne <t A The towing · ear. 
Q What tirne 0? A Why, I · g·uess about · two 

o'clock. 
·Q A·bout t\\,o o'clock:. Where did you · stay 

between the tin1e of the accident and the time the 
towing •Car came there f A Right there. 

Q Did you stand, sit dovvn, or what f A I 
stood there. 

Q What p,art of the road f A On the side. 
Q Which side, the side the machine :was on or 

the other side f A ~l1he side the mav .hine was on. 

10 

Q I-Iow long· was it before the towi11g car 3 0 
came there f A ,vhy, about two o 'eloek: he came _ 
along and took it way. 

Q How ·· 1ong•· _ did you _ stand . there before _ it : 
came~ A I stood there from the time of the • 
aecident until tl1e time the towing car came · and 
took it away. 

Q I-low long· vvas that 1 A I couldn't just 
say. 

Q \\"Tl1at time did you get there 1 A When it 
happened~ 

40 
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·
1Ja ,m.es Ha .rvey Bryarn, cross. 

Q: Yes. A About one-forty. 
Ql One-forty t A In the morning. 

, l 
r 

"' 

Q And at two o'clock, the towing car had bee:n 
there and take11 tl1e machine away, is that right f 
A Yes, sir. 

Q! So you ,vere there about twenty min.utes 1 
10 A About that. 

Q Ho~y did . you come to examine this pole 1 
A How did I come to examine this pole f Why, 
I went over and looked at it. 

·Q1 What f A I went over and looked at it. 
The machine was in front there, banged up pretty 
bad. 

Q' The macl1ine was ban.ged up pretty bad! 
A Yes. 

Q Where was this wire th~t you were talking 
20 aboutf A ·up on top of tl1e pole. 

Q Oh, yes. Now, ,vas there an electric light 
b11lb in the ~xture on this pole f A _ Yes, sir. 

Q There was f A Yes, sir. 
Q Was that still there after the accident t A 

No, it was blowed out. 
Q Well, the bulb was still there, wasn't it 1 A 

·)~ es, but the lig·ht went out. 
Q But the light went out. llow frequently do 

you go across th.at road 1 A Cross that road 
30 pretty near every night. 

Q1 And had you prior to the accident gone 
across there nearly every nig·htf A Sir1 

40 

Q !fad you been 11sed to going across that 
bridge nearly every night before the accident 1 A 
Yes, sir. 

Q Had you ever seen that light out before 1 

Mr. Freggens: ,Just a minute. I object; 
it is immaterial. 

Mr. Atkinson: I a1n testing · his recollec-
tion. 
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1Ja ,mes IJa.rvey Brya .n., cross. 

The Court: Objection sustained. 
Mr. Atk:inson: Exception, if you . please, 

sirt 
(E~ception noted for plai11tiffs.) 

Q1 Ho,v larg·e a lig·ht ,vas in that · fixture 1 A 
I eo11ldn 't say. 10 

Q· Ca11 yo11 tell me whether it was the same 
size lig·ht put tl1ere after the accident as it was 
at tl1e time of tl1e accident 1 A I eouldn 't an-
swer that question, either. 

Q· v\7hat 0! A I couldn't answer that ques-
tion, either. 

Q; Couldn't answer that (1 A No, sir; I a1n 
110 electrician. 

Q And when did you say the Public Service 20 
1na11 can1e there 1 A Right after the lig ·hts we11t 
· out. 

Q Tl1at same 11ight 1 A rr11e same night, in 
the morning. 

Q What time f A Abo11t- He got there 
-about five mi11l1tes of two, sornewhere arollllLl 
there. 

Q So tl1is accide11t l1appe11ed a11d the 1nen 
were tak:en to the hospital and the tow car came 30 
there and tl1e P11blie Service man came a11d fixed 
the lights, all betwee11 one-forty and five minutes 
:·of two ; is that right 1 A Yes, sir. 

Q Did you tell me wl1ere you live, i1:r. Bryan 1 
A Fenwick Road, Fairview. 

Q Ho,v long l1ave you lived there 0? A Live(l 
there for over a year now. 

Q \Vhere did you live at the time of the acci-
de11t A Same place. 
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Bra 1nfor,d E. Harris, direct. 

By Mr. Fregg ·ens. 

I · 1 

Q How long have you lived in Fair ·view f A 
I lived there ever since the place has been there, 
I guess. . 

Q I just want to ask one more question. This 
morning when this accident happened was Labor 10 
Day, wasn't itf A Sirf 

Q Labor Day morningf A Late in the 
mornin ;g·f 

Q Labor Day morning ·f A I guess it was; . 
September 6th, I believe it was it happened. 

Mr. F'reggens: That's all. 

20 BRANFORD E. HARRIS, sworn. 

·By Mr. Freggens. 

·Q1 Mr. Harris, you are employed by the Gov-
ernment sewage disposal plant at Fairview1 A 
United States Government sewage disposal plant 
at Fairview. 

Q You have been working there for how many 
years f A Going · on eight years. 

Q And with respect to your hours of work-
3 0 ing- A We work twelve hours a day, see, and 

every Monday we change around, so that gives 
us a day off, so we can ehange the shift. 

Q On the night of November-September 5th, 
1926, were you working days or nights f A I 
was on night work. 

Q At the plant in Fairview f A Yes, sir; 
• yes, sir. 

Q And that plant is situated how far from 
Collings Road, Fairview f A Oh, about five hun-

40 dred feet from the road. 
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·Bra,nfor:d E. Ha.rris, di.rect. 

Q And do you know where this bridge known 
as Newton Creek bridge is -situate1 A Yes, sir. 

Q How far is the road leads into your plant 
below that bridge f A From the plant into the 
road1 

Q: Yes. A About three good city squares. 
. Q And on this night in. question, at about 

one-thirty or two o'clock, did you hear any noise¥ 
A I heard a noise sounded like an airplane fell 
in the swamps. 

Q, Do you know what kind of a night it was? 
A Well, it was sort of a misty night. 

Q Did you hear anything else 1 A That's all 
I heard. 

Q Was that a lig·ht noise or a heavy noise 1 

10 

A Pretty heavy noise, sounded just like an air- 20 plane motor. 
Q1 What did you do 1 A I run o~tside to see 

what the trouble was; I thought maybe I could do 
somebody some good. There has been a lot of 
accidents there on the b-oulevard in Gloucester. 

Q Did you go to the scene of the accident~ A 
I got down there, yes, sir ; I went down there ; 
they had already loaded them in and gone away. 

Q· Did you examine this pole in question? A 
I looked at it, jl1st casually look:ed at it. 

Q Did you notice any wires in the vicinity of 
the pole f A There was a wire between the two 
poles lying · down, sparking in the trees. 

Q And were you there when a represen,.tative 
-when a man came to fix those wires 1 A I was 
there when the tru,ck co1ne, ye,s, sir. 

Q Now, from the time _ you heard this crash 
until the time you went over to the scene of the 
accident, did you hear a11y other noise f A . No, 
that's all I heard. 

30 

40 
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Branford E. I-Iarri-s, oross. 

Q And with respect to the light on this street, 
Collings avenue, were they ·burning when you got 
there t A No, the lights were out, everything 
was dark. 

Q Can you tell us whether or not you noticed 
they had been burning the early part of the eve-

1 O ning · t A I couldn't tell you ; I was working 
down below, and I had been working · down there 
about five hours. 

20 

Cross exa.mination. by Mr. Atkinson. 

·Q1 You don't know anything about whether 
there were lights on the pole before the accident 
or not t A No, sir ; I never looked ; I don't 
know. 

Q Did you get there immediately after the 
a.ecident 1 A Well, I will say five minutes, may-
be a little bit more; I couldn't say exactly. They 
had put them in the Ford and the Ford had g·ot 
out of sight. 

Q Who was there at the scene of the aceident 1 
A Mr.- I forget his name. 

Q The g·entleman on the witness stand? A 
Just got out of tl1e chair. 

Q How long did you remain there t A Until 

30 
the tow car come and took it away. 

·Q Yes, and then where did that former wit-
ness go, stay there or go on t A The witness 

. just in the chair t 

40 

Q Yes. A I couldn't tell you; I don't l{now. 
I don't know which direction he went. 

Q He remained tl1ere? Do you know who 
left first, whether you did or he did t A I be-
lieve I left first, because I had to get back to tl1e 
plant, see. 
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Walter P. Wolverton, d·irect. 

vV ALTER P. WOLVERTON, sworn. 

By JI r. Freggen.s. 

Q Mr. Wolverton, you are connected with the 
City of Camden 1 A Yes, sir. 

Q In what capacityf A Assistant Chief 
10 Clerk of the Highway Department. 

Q And you have been employed in that ca-
pacity for how long· a period~ A Thirteen 
years. 

Q As a result of your employment, do you 
have charge of the various books of your depart-
ment coneerning applications for permission to 
install p•oles in various places in the City of Cam-
den 1 A Yes, sir. 

Q And you have had charge of them for l1ow 
many years~ A I would say about ten years. 20 

Q1 And your department has control of what 
part of the municipal government 1 A The high-
ways. 

Q The highways; and does that include Essex 
street here in · Camden 1 A Essex _ street t 

Q Or Collings street 1 A Collings R.oad. 
Q1 Collings Road 1 A Yes, sir. 
Q Does that control that 1 A Yes, sir. 
Q Have you any record of an ap·plication 

made by the Public Service Electric Company, or 30 
Electric and Gas Company, for permission to in-
stall poles on that street up to what is known a·s 
Newton's Creek 6! A I do. 

Q Will you just ref er to that, sir? Do you 
want -this big book 1 Now, will you just state the 
date that an applieation was submitted to loeate · 
poles 1 A October 16th, 1918. 

Q And ,vill you just read what they applied 
for and what was approved, so far as the location 
of poles was concerned? A '' Camden, New J er- 40 
sey, October 16, 1918. iir. A. L. Sayers, Street 
Commissioner, Room 18, City Hall, Camden, New 
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Walter P. Wolverton, direct .. 

Jersey. Dear Sir: I am sending you herewith 
four blu.e prints, showing eight proposed pole 
locations alon .g Collings Road east of Newton 
Creek, Camden, New Jersey. If same meet with 
your approval, will you kindly signify by signing 
the attached blue .prints? Very truly yours, Pub-

10 lie Serviee Electric Company, George S. Cad-
,vallader, District Superintendent.'' 

20 

Q Can you tell us what was done with respect 
to ap·proving it or passing it f A Commissioner 
Sayers presented that to the Street Committee · 
of the City Council for their approval. . . . 

Q And you also have charge of the records or 
minutes of the meeting of that committee 1 A 
I do. 

Q Will you kindly turn to or1e on that particu-
lar location in question f A '' On motion of Mr. 
Mills, the following communication from the Pub-
lice Service Electric Company was ordered re-
ceived and filed. Plans approved and permission 
granted to erec _t the poles. 'Camden, New J er-
sey, October 16, 1918. Mr. A. L. Sayers, Street 
Commissioner, Room 18, City Hall, Camden, New 
Jersey. Dear Si_r: I am sending you herewith 
four blue prints, showing eight prop -osed pole lo-
cations along Collings Road east of N·ewton 

30 Creek, Camden, New Jersey. If same meet with 
~your approval, will you kindly signify by signing 
the attached blue prints. Very truly yours, Pub-: 
lie Service Electric Company, George S. Cad-
wallader, District Superintendent.' '' 

Q What action was taken on that application 
by the department f A Favorable. 

Q Favorable! A Yes, sir. 
Q After it is passed by . that committee, is it 

referred to any other dep-artment of the munic-
ipal government for action f A City Council, for 

40 t tatification of the Street Committee's report. 



63 
Thomas Pop ,e, direct. 

Q· Have you a record there of it being re-
ferred to City Council f A The Assistant City 
Clerk: is p,resent here; he has that bool{ with him,. 

Mr. Freg ·gens: I offer that in evidence, by 
consent. 

( Copy of blue print marked Exhibit D. 1.) l 0 

Cross exa1n.ination by Mr. Atkinson. 

Q Mr. Wolverton, can you tell from the rec.ord 
which you have before you whether or not this 
permit was granted before or after the bidge ·was 
widened over Newton Creek~ f A I couldn't hear 
the latter part of your question. 

Q· Whether or not this permit was granted 
before or after the bridge over Newton Creek 2 o 
was ,videned 1 A No, sir, I couldn't ans" 7er 
that. 

(~ You co11ldn 't ans,ver that 1 A No, sir. 
Q: Can you tell from your blue print the widtl1 

of the bridge f A No, sir. 
Q Is your blue pri11t drawn to scale? A Tl1at 

I couldn't say; we accept the blue p·rints sub-
mitted by the Public Service. 

THOMAS POPE, sworn. 

By Mr. Freggens. 

Q Mr. Pope, you are also connected with the 
City Clerk's officef A Assistant City Clerk, 

• yes, sir. 
Q Have you charge of the records of the 

resolutions of ·tl1e Council of the Cit~y of Camclen f 
A I have. 

30 
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Martin . McNitlty, direct. 

' ! 

Q Have you a record of a resolution passed on 
the application of the Public Service Electric 
Com·pany or Public Service Electric a.nd Gas 
Company for the installation of eight poles on 
Collings Road near N e,vton Creek 1 A I have. 

Q Will you ki11dly turn to that resolution 1 A 
lO At the regular meeting of the City Council held 

O·ctober 31, 1918. 
Q Kindly read that. A '' Plans of the Pub-

lic Service Electric Company showing eight pro-
posed poles on Collings Road east of Newton 
avenue was a.pproved and ·permission granted to 

t . '' erec same. 

c ·ross exam,in,a.tion by Mr. Atkinson. 

20 Q Did you say Newton avenue or Newton 

30 

Creek, Mr. Pope1 A It's here ''East of New-
ton avenue;'' east of Newton avenue. 

By Mr. Fregg 'ens. 

Q Do you know where Newton avenue isf A 
Yes, on the other side of town, running from 
Broadway. 

MARTIN McNULTY, sworn. 

By Mr. Freggens. 

Q Mr. MeNulty, you are an offiee-r of the 
Police Department of the City of Camden-or 
Gloueester 1 A Yes, sir. 

Q1 And on the morning of September 5th of 
last year, did you ha .ve oceasion to go to the 
bridge located at Newton Creek1 A Yes, sir. 

40 
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Ma ,rtin Ji cNu,lty, cross. 

Q Between Gloucester and Camden. Did you 
at that time see this automobile which was in col-
lision with a pole t A Yes, sir._ 

Q And just where was the automobile Y A 
Why, it was just right the other side of tl1e 
bridge, right off the bridge there, and it hit a 
pole and shifted the pole about a foot, and the 10 
machine was laying on a forty-five degTee angle. 

Q With respect to the condition of the auto-
mobile, could you tell us what it was, at the time 
you saw it? A The collision, what effects it 
took! 

Q Yes. A The wheel was behind the pole 
and the radiator the other ,vay, behind the pole. 

Q: Now, did you examine the pole 1 A Yes. 
Q And can you tell us whether or not there 

was a light on it? A I couldn't just say tl1at, 20 

I didn't take notice. 
Q Was there any lig·ht burning at the time 

you got there? A No, there was not. 
Q Did _ you notice any broken wires ? A I 

couldn't say; I know the repairman eome and put 
a searchligl1t in the top, but we went a,vay. 

·Cross examina.tion by Mr. Atkinson. 

Q What k:ind of car was this, officer? A 30 · 
An open ear. 

Q Are you familiar at all with cars? A 
Whatt 

Q Are you familiar at all with ears? A Not 
so familiar; only on ·driving, see them going by. 

Q· You can re..cognize what you call a Stude-
baker little six? A That was no little six. 

Q That was no little six 1 A It was a big 
touring · ca.r; I don't know what make it was. 

1 Q A six-cyli11der car, ,vas it? A Whatf 40 
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66 
Cooper Ford, direct. 

Q A six-cylinder ear, was itf A I don't 
know nothing · about the eylinders. 

Q It was an open touring car~ 
an open . touring car. 

COOPER FORD, sworn . .. 

By Mr. Freggens. · · 
. . . 

A It was 
.. 

Q Officer, you . are also connected with the 
Gloucester City police f A Yes, sir. 

Q Were you with ,Mr. M·cNulty at the scene 
of this accident shortly after it occurred t A 
Yes, sir. , 

Q But you didn' _t take el1arge of the matter; 
2_q_ because it was in c ·amden f A That's rig ·ht. 

Q Did you examine this pole, officer A 
· Yes, sir. 

·Q: What sort of pole was it, so far as the size 
was concerned 1 A I should judge about six or 
seven inches, maybe eight inehes, in ·diameter. 

Q Did you notice how tall it was 1 A It was 
a light pole, I ju ·dge. I couldn't say just how 
tall it was. 

Q: Can you tell us where the automobile was 
30 .. at the time you got there1 A It was standing 

diagonally across this way, about forty-five 
angle, I should judge. One wheel on one side-
one wheel on one side and the radiator on the 
other, just as it jammed up in the- pole. 

Q Was there a.ny evidence of the pole having 
been moved from its original site 1 A I should 
judge maybe ten inches, something like that. 

Q With respect to the physical . condition of 
the automobile can you give us a little mo're de-

40 tailed inform~tion in that respect1 A No, ,ve 
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Lloyd M owr ·y, direct. 

didn't stay there so long, examine it so much; it 
was bang·ed up pretty well. 

Q Did you notic-e whether or not the 're were 
any other · lights burning · in that vicinityt A 
Not when we got there. 

Q . They were all out f A · · They were all out. 

Cross exa-mina.tion, by Mr. Atkinson. 

Q How long had they been out f A I eouldn 't 
say . 

. Q How frequently did you visit that s·pot be--
fore this accident 1 A How frequently f Well, 
maybe sometimes twice a week:, sometimes three · 
times, aceording· to how of ten we go to the-

Q What make of automobile was it 1 A I am · 

10 

not sure. We didn't stay there; when the people 
20 went to the hospital we left. 

LLOYD MOWRY, sworn. 

By Mr. Freggen-s. · 

Q Mr. Mowry, you are employed by the 
Public Service Electric and Gas Company! A 
Yes, sir. 30 

Q Just what is your ·connection ,vitl1 that eon-. . ' 

cern 1· A Night trouble shooter and lamp in-
spector. 

Q; Just "\\7hat do ·you mean by tl1at1 A I go 
around different parts of Camde11, all around, . 
and i11spect the lamps. 

Q If you find anything the matter, ,vhat do 
you do f A Repair it. 

Q All of Camden 1 A Yes. 
Q You take in tl1e territory of Collings Road 

a.11d Newton Oreek1 A Yes, sir. 
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Lloyd Mowry, direct. 

Q' On both sides of the creek f A No, sir. 
Q What side t A The east side. 
Q The Camden side t A Yes, sir. 
Q And as a result of your inspections through-

out the city, and replacements, did you have to 
make a report, daily report, where you did the 

10 work and the kind of workf That is donef A 
Yes, sir. 

Q Did you have occasion to go to the light 
placed on the first pole on the Camden side of 
Newton Creekt A Yes, sir. 

Q Do you remember prior- Around the early 
part of September, what date you went there f A 
About the third. 

Q'. And as a result of that trip, did you make 
a report 1 A Yes, sir. 

Q I call your attention to a ,paper and ask 20 
whether or not that is your handwriting,1 A 

30 

Yes, sir. 

Mr. Atkinson: That is a self-servi11g dec-
laration; it isn't admissible. 

Q And wa.s that pap ,er the form that you 
turned in after each daily inspection? A Yes, 

• sir. 
Q Now, did you examine that paper- Do 

you know whether you found any trouble on the 
first pole situated on the Camden side of Newton 
Creek 1 A Yes, sir. 

Q Without referring to the paper 1 A Yes. 
Q Just what did you find, and when t A 

L,amp broken out. 
Q Broken 1 A Yes, sir. 
Q What time was that replaced, do you kno,v 1 

A Eight forty-five. 
Q Those lamps are situated how on the pole? 

4 O A Just what do you mea11 by that 1 
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Lloy ·d Mowr,y, oross. 

Q How far above the ground 1 A I should 
judge about :fifteen-fourteen feet. 

Q Your method of replacing a new lamp is 
how1 A We have wl1at is called a lamp stick, 
and it's got tl1ree prongs on tl1e end and ,ve 
pull it up and pull the socket and all right out 
and put a new bulb in. 1 0 

(~ Do you know how the lights are arranged 
on the poles on the Ca.mden side of Collings 
street there, near that vicinityt A Just what 
do you mean by that 1 

Q: Is there a11 electric light 011 the pole 1 A 
Yes, on the first pole and the second pole east 
of the creek. 

Q! Yes. A And tl1e fourth pole. 
Q Do they alternate 1 A What is tl1at f 
Q Going in that direction, do they alternate 0! 20 

A Alternate. 

Cross exa1n.in.ation by Mr. Atkinson. 

Q You have your entire record here 1 A 
Sir1 

Q; Do you have your e11tire record, that you 
turned in 1 A Just what do you mean by that f , 

Q· How long were you employed witl1 the 
Public Service 1 A Four years. 

Q Do you have your record here for the 
month of J uly·1 A No, sir. 

Q Did you go to this particular pole in tl1e 
mon~h of July 1 A I could11 't say off hand. 

Q Did you go to this pole in the month of 
August 1 A During the month, yes, sir. 

Qi Huh f A Yes, sir, during the month. 
Q In August were you theref A Yes, sir. 
Q Ho,v many times did you go there in Au-

gust 1 A. On an average of twice a week f 

"O dl 

40 
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Lloyd Mowry, cross. 

Q What was the purpose of these visits there f 
A That's something I could _ not say, just off-
hand. 

Q Huh f A That's something I could not 
say, just offhan.d. 

Q You went there, you say, on August 3rd t 
10 A No, sir. 

• 
Q September 3rd 1 A September 3rd; yes, 

sir. 
Q rou replaced a light there1 A Yes, sir. 
Q And when was your next visit there t A 

My next visit there was a little over a week. 
Q What 1 _ A Over a week, I know that; I 

couldn't say practically offhand just what date . 
Q You were there on the night of September 

5th f A September 5th f No, sir. 
20 Q What do you usually do when you go to 

that light f A Renew it if it's out. 
Q Renew it 1 A Yes, sir. 
Q You didn't renew it on the night of Sep-

tember 5th, that was-

Mr. Freggens: I object. 
Mr. Atkinson: That's all. 

}By Mr. Freggens. 

30 Q What candle power are those lights f A 
One hundred candle power. 

By Mr. Atkin-son. 

Q Pardon me just a moment. ·r sl1ow yo11 
two photographs marked Exhibits P. 1 and P. 6, 
and ask you if that represents that pole, together 
with the fixture that is on it f A This one does. 

-Q This one does 1 A This one. 
Q Referring to P. 1 f A Yes, sir. 

40 Mr. Atkinson: That's all. 



71 
·George F. Yerkes, d'irect. 

GEORGE F. YERKES, sworn. 

By JV[_ r. F'reggens. 

Q Mr. Yerkes, you are employed by the Pub-
lic Service Electric a11d Gas Company! _ A I 
am. 

Q Were you employed b,y that con.cern in 
the month of September, 19261 A I was . . 

Q · Just what was your connection with the 
compan~y1 A Sub-station operator. 

Q Sir? A Sub-station operator. 
Q And just explain that i11 a little more 

detail, what your duties consist off A Entire 
charge of the sub-station from which tl1e distribu-
tion lines ·come out. 

10 

Q You were employed between what hours 1 2 o 
A I was working that night from midnight until 
eight o'clock in the morning. 

Q Will you just tell us how the various · de-
partments-the various lighting units in the City 
of Camden-are connected with your sub-station 1 
A In reference to the street lighting t 

Q In reference to the street lighting, yes. A 
In the Atlantic avenue sub-station, we have ap-
proximately . twenty-five street light circuits, each 
controlled by a switch, and if anything goes 
wrong 011 the line, if there's any breakdown in 
the wires, why, a relay trips a switch and the 
bell alarm rings, notifying the operator that 
something is wrong. 

Q You say a relay trips the switeh, the cir-
cuit is broken 1 A Broken, yes. 

Q A11d on this particular night, did you re~ 
ceive any-did you have any wire trouble or 
receive any-_ have any of your circuits p11t out 
with your trip, a.s you say1 A Yes. 40 
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Q Do you know just where the location was, 
as far as your circuit is concerned 1 A I knew 
the trouble was in Fairview; that's all that we 
knew. 

Q How do you place that 1 A We have a list 
of the numbers of circuits and the approximate 

10 locations. 
Q As a result of your employment and this 

breaking of circuits, a11d in the course of your 
employment, does it become necessary to keep 
records of any trouble on any of the lines~ A 
Keep a record of everything. 

Q Do you keep the record in your handwrit-
ing 1 A Not al,vays, 110; sometimes the assist-
ant. 

Q But it is under your direct supervision f A 
2 0 Under my direct supervision, yes. 

Q Will you just turn to the night of Septem-
ber 5, 19261 Did you receive any report in ref-
erence to any line being out of order 1 A Well, 
shall I read my report here in the book 1 

Q Yes, if you will, please. A '' One-forty 
A. M., street light circuit 3028 off by relay., ., 

Q What do you mean by thatt A 3028 is 
the number of the street circuit which tripped 
open, and it was operated by the relay. 

30 Q Go ahead. A It was tested and found 

40 

open. 
Q · Who was that test made by1 A By my-

self. 
Q Go on. A And it was reported to the line 

department at 17th street, received by Wilvert. 
Q And Wilvert is whom 1 A Wilvert is the 

night trouble man. 
Q Go ahead, just read right on. A One-

forty-two, number 3028 was cleared and -tagged 
for Wilvert. 
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Q Just .explain in plain English what that 
means. A ·· Cleared means to open the line 
switches, preventing any electricity from flowing 
by accidental closing of the switch. 

Q During the time that is done, does the per-
son that you talk to stay on the phone 1 A Yes. 

Q They wait 11ntil it is verified, and then they 10 
hang up 1 A And then they hang up. 

Q Just go rigl1t on, as far as your report is 
concerned 1 A 2 :15 A. M., Wilvert 's tag off of 
3028 and circuit 011 line 0. K. 

Q Just explain what that means. A That 
means that at 2 :15 Mr. Wilvert called up and told 
n1e to try the circuit out, and after the circuit was 
\put on and found 0. K., his tag was released . 
from it. 

Q Then that informs you what, with respect 20 
to the part that is damaged 1 A It indicated 
that he had a complete circuit through some part 
of tl1e system. 

Q 3028? A It doesn't prove that the whole 
system was cut in, because it's possible for a 
lineman to cut out p,art of the system. 

Q The system was in such condition, as far 
as your station is concerne-d- A Yes, some 
lights were lit. 

Q Have you anything else on that report 1 A 30 
'' Trouble due to wire down at Collings avenue 
and Newton Creek.'' That is just the location 
that we have to get. 

Cross exa.m--in.ation by Mr. Atkinson. 

Q The only thing that you can tell by your 
circuit-breaker and relay is when the circuit is 
broken, isn't it f A Yes~ 

Q And if the light goes out, you can't tell us 
anything .. about it, and it is only where the com- 4 0 
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plete circuit is broken so that there is no flow 
of electricity tl1at your apparatus wa.rns you? A 
That's right. 

Mr. Atkinson: That's all. .. 
Mr. Freggens: That's all. 

JAC 'OB R. WILVERT, sworn. 

By Mr. Freggens. 

Q Mr. Wilvert, you are also employed by the 
Public .Service Electric and Gas Compan.y ¥ A 
I am. 

Q And your position is what t A Trouble _ 
man at that time, at the time of the accident. 

20 Q And in conjunction with that, you had to 

30 

40 

do what with respect to the maintenance of the 
lines ? A Sir f 

Q Just what did you do when there was any 
trouble found f A Took -care of it, repair, and 
so forth, inspect the lights. 

Q On the night of September 5, 1926, did you 
receive notification of an open circuit! A I 
did. 

Q From this last gentleman who was just 
on the stand t A Yes, sir. 

Q. · And as a result of that, did you go to a 
certain location near Newton Creek? A Yes, 

• sir. 
Q Can you just tell us how you located this 

trouble 1 A Well-

Mr. Atkinson: I object to that; it is im-
material, incompetent and irrelevant. ·J don't 
see any 11ecessity for taking up so much 
time. 
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Mr. Freggens: I think: I have a right to 
show the condition of the wires. I have had 
to connect it up. 

The Court: Let's get right down to the . issue. 

Q Did you go to this pole 1 A I did. 1 O 
Q Will · you just tell us the condition of it 

when you got there t A There was an automo-
bile with a Florida license jammed up against 
the pole, had pushed the pole over approximately 
five or six inches, and the wire was down on the 
adjacent pole, not on the pole, but on the adja-
cent pole, due to the jar. It ,vas tore down and 
I went to the third pole or the secon .d pole ad-
jacent and cut one wire down and throwed it out, 
shuted it out, you might call it. 20 

Q This wire that you say was cut was op. the 
second pole, and was hanging on what pole t A 
Hanging off the second pole. 

Q I see. Can you tell us whether or not-
just wl1at pole did that wire feed the light on t 
A The light which ,vas hit by the machine. 

Cross exam .i1iation by Mr. Atkinson. 

Q Yol1 eut dow11 between the second and tl1ird 30 
pole, didn't you~ A No, sir. 

Q Where did you cut 1 A I cut the wire 
clear; it was already down. . 

Q Where did you put your jumper inf A On 
the third pole. 

Q That's what I am trying to get at. So you 
cut out the second pole and the third pol~, didn't 
you f A Yes, sir. 

Q Tl1e result was that there ,vas no light 
placed 011 the pole next to the bridge, was there f 
A No, sir. 40 
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Q And what make of macl1ine was this f A 
I do not know. 

Q And where did you find the break was, be-
tween the second and third pole, wasn't it f A 
No, sir, on the top of the second pole. 

Q Was it bet,veen the first pole and the sec-
10 o,nd pole 1 A Right on top of the pole. 

Q There were pieces of wire hanging down 
on the ground, wasn't there f A Yes, sir. 

Q Where was the end of that wire fast to! 
A It was faste11ed to the pole, to the first pole, 
which was hit by the automobile, and the third 
pole; there were two wires down. 

Q The break was between the first and 
the second pole 1 A The break was between tl1e 
first and the third pole- . It was on top of the 

20 second pole, right o~ top of the insulator, or 
right at the insulator. 

30 

40 

Q There are three poles there, aren't there 1 
A Yes, sir. 

Q And number one pole was the one the auto-
mobile was againstf A Yes, sir. 

Q And number t,vo pole, yo11 say, was where 
the wire was brok:en f A Yes, sir. 

Q Then, the break was between the first and 
second poles, wasn't it1 A No, sir. 

Mr. Atkinson: . That's all. 
The Witness: Because the wires were 

down both ways. 
Mr. Atkinson: ·That's all. 
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GEORGE W. BOWER, sworn. 

By Mr. F1reggens. 

Q Mr. Bower, what is your connection with 
the company f A Assistant district superintend-
ent in charge of electric distribution, Camden Dis- 10 trict. 

Q Does that include this bridge over Newton 
Creek f A Yes, sir. 

Q Does your department have eharge of the 
poles situate in the City of Camden and that ter-
ritory in,cluding Newton Creek bridge°? A Yes, 
sir; we have the poles and sub-stations and 
everything. 

Q· You have been doing that work for how 
long a time°? A Since I graduated from school 

20 in 1914. 
Q You have had charge of this particualr sec-

tion for how long a time°? A I have worked in 
the Camden distriet ever since I left school. 

Q Are Jrou familiar with the ap•plieation _made 
to the City of Camden for the location of these 
poles f A Yes, sir. 

Qi And are you familiar with the proceedings 
taken-the procedure by the Board of Freehold-
ers or local authorities for the removal or re-
location of poles f A Yes, sir. 

Q That is all covered by the State law, is it 
not°? A Yes, sir. , 

Q Now, during the time that you had charg ·e 
-.of these poles, did you ,have any requests to re-
locate any of the poles near Newton Creek°? 

30 

Mr. Atkinson: I object that. It _is imma-
terial, irrelevant and incompetent. It doesn't 
make any difference whether they had any · 
request or did11't have. The whole question 40 
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is whether the poles were in a part of the 
public highway. It is a question of fact. 

Mr. Freggens: I think it is a question of 
law. If we locate these poles under the rights 
conferred to us in our charter and with the 
consent of the City, as we have here proven, 

10 if the Freeholders or the City authorities 
-come along and ehange the loeation, under 
the State law we are entitled to be notified to 
remove our poles and relocate. In other 
words, if they come in and put a new bridge 
in, if they want certain poles removed, they 
have got to notify us. 

The Court: In tl1e event that they didn't, 
I do11't thi11k that that would relieve Jrou of 
responsibility. 

20 Mr. Freggens: I think it does, if the Court 
please, because we have a vested right in the 
highway. I admit it's a nuisance, just like 
street railways, but it is a legislative gTant . 
If I can show this pole-

The Court: I think . I will permit your 
question. 

(Exception noted for the plaintiffs.) 
( Question repeated.) 

30 A y · es, sir. 

4 n. 

Q And from whom was that request received 1 
A The County Engineer's office. 

Q And what was done, with reference to re-
moving any poles f A It was investigated and 
fi:i:!ally turned over to me, on account of the diffi-
·culty of the job. 

Qi Does all corresp -ondence, officia~l corre-
spondence, with respect to poles, come to you? A 
Yes, sir . 
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Q And did you receive any official notification 
-Merelv a ., to remove or relocate any poles 1 ·A 

telephone call. 
Q From the County Engineer 1 
Q · And you went to the bridge 

A Yes, · sir. 
in question1 

A Yes, sir. 
10 Q1 I am getting ahead of my story . : When 

they were putting . in the n.ew bridge 1 _ .A. Bf3fore 
it was started. -

Q When was that? A In the summer of the 
same year. 

Q 1925-19261 A If I recall correctly. , _ 
Qt Were you asked to remove any poles 1 A 

We weren't asked to remove them. We were told 
wl1at they were going to do, build a new bridg ·e 
there, and they ju~t wa11ted our line relocated. 
They didn't care· whether it was removed, if it 20 -
was out of the way of the trucks, the trucks and 

. ,. . 

the pile driver to be used i:n the bridge construc-
tion. · 

Q Were there any rigpts for the relocation -of 
the original poles waived by you 1 A No, sir ; 
we merely removed the _ poles temporarily. _ -

·Q· And do yo~ know how many wer~ removed! 
A Three poles were removed. 

·Q, _Were you acquainted with that roadwa) r 
prior to the tirne that the 11ew bridge ,vas put in? 30 -
A ·Yes, sir. 

Q Do you know ho,v ,vide tl1e b-ridge was 
there, with respect to the other -part of the hig ,h-
way ·1 A . The old bridge was a wooden struc- . 
ture; it was not ,as wide as the roadway on Col-
lings _avenl)e. Our pole line on Collings avenu .e 
,vent outside of the line of the wooden bridge. 

Q I see. vVith respect to the placing of the -
poles, •ca11 yo11 tell 11s whe½her they were in · 1ine, 
ll straig·ht li11e or what kind of -line, along Col - . 4 o.---
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lings avenue there f A It went up on the south 
side of Collings aven11e for about nine poles and 
then crossed over at a point near the sewage dis-
posal plant, and then the line was on the north 
side of Collings avenue up to Mount Ephraim 
pilre. 

Q And as a result of removing those two 
poles, was anything done with respect to the 
electric appliances on them, such as lights 1 A 
There was a street lamp on the last pole to the 
old bridge . 

Q Yes. A That was one of the poles that 
was removed. · 

The Court : v\7 as or was not f 
The Witness: Was removed; that street 

lamp was moved to the next pole east. 

Q Was that the pole that figured in the aeci-
dent 1 A That was the pole that figured in the 
accident. 

' Q With respect to that location, do you know 
where the next lamp is on that side of the road? 
A On the third pole, I believe. 

Q1 The third pole; and that would be the sec-
ond pole, according to your ,count 1 A Yes, sir. 

Q Those lamps-

Mr. Freggens: I witl1draw that. 

Q With respect to that bridge, do you know 
how much more of the highway was utilized in 
putting up the bridge than there was when the 
old bridge w·as there f A The new bridge is at 
least :fifteen feet wider on each side than the old 
bridg ·e was. 

Q! How about the construction of the pave..: 
40 ment there, do you know what it is? A · Yes, · 
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just ordinary cinders. There is no _paving on 
the sidewalk, or no curb there. 

'.1Cross ex·amin .ation by Mr. A.tkinson . 

Q The entire bridg ·e from rail to rail ,vas 
paved simply as a roadway, was it not t A It 10 
isn't paved; it is merely cinders. 

Q It was simply repaired as a roadway1 A 
It is a cinder road. 

Q Yes, no curb, 110 sidewalk. A There's no 
-eurbline there, no, sir. 

Q So that the whole bridge deek from rail to 
rail was merely a cinder road, is that not true 0? 
A It's a -cinder highway, yes, sir. 

Q Cinder hig·hway; these two poles that you 
have mentioned were a part of the ten poles for 20 
which a permit was secured from the City of 
Camden, were they not f A We didn't secure a 
permit for ten poles. 

Q Eight poles. Pardon me. A Yes, sir. 
Q And when you mentioned two __ poles that 

were rernoved, you ref erred to the two poles 
which _ we .1,o.cEtted aboµt the point of the old 
bridge, . did you 11ot 1 -A There weren't two poles 
removed; tl1ere were three removed te1nporarily. 

Q Three removed temporarilyf A Yes, sir. 30 -
Q How mar1y were restored 1 A None of 

the three were restored. 

• 

Q Then there are five poles left f A Where 1 
Q Out of the eight. A There should be, yes, 

sir. 
CJ A11d these five poles were along the edge 

of the old road, were they not1 A N·o, sir. 
Q1 Huh t A No, sir. 
Q Where were they! A Two in Gloucester, 

011 the other side of the creek. 40 · 
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Q It does show the pole line 1 A Yes, sir. 
·Q Shows the pole line running along the edge 

or margin of the old road 1 A Yes, sir. 
Q '_l1here n re 8uv<~n of those poles -on <lo·wn 

that road, are there not 1 A I wouldn't testify 
on the number at that time. 

Q You only removed one of the original eight, 10 
didn't you 1 A Yes, sir. 

(At this point, the hearing of the cause 
was adjourned until Tuesday, November 15, 
1927, at 10 o'clock: A. M.) 

Camden ., N. J., November 15, 1927. 

Trial of the cause resumed at 10 o'clock 20 
A. M., pursuant to a-djournment, in tl1e pres -
ence of respective counsel. 

FLOOD GILMORE, recalle ·a. 

By Mr. Atkinson. 

Q At the time you took these two men in your 
automobile after the accident was there anyo11e 
present who helped to put them in? A No, not 

30 at the time . 
. Q · Did you see a11yone there at the time f A 

Not until after I had them in the machine. 

By Mr. Friggefts. 

· No questions. 

40 .. 
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Motion for Directioii of a Ver diet. 

JAMES F. COAN, recalled. 

By Mr. Atkinson. 
Q My recollection is you te-stified you ,vere 

conscious at the time you ,vere placed in the 
machinef A Yes, sir. 

Q Did anyo11e assist Mr. Gilmore in getting 
you and Mr. Hilliard in Gilmore's automobile! 
A There was 110 011e tl1ere except the three of 
us. 

Q Did you see Mr. Bryan the witness who 
testified here yesterday at the time you mention, 
when you were getting into this automobile of 
Gilmore'sf A No, sir. No one was there. 

Cross examina,tion by J\!Ir. Freggens. 

Q; You were dazed, weren't you, at the time 1 
A I was dazed, yes, sir. 

Q You had been unconscious before you we11t 
in the automobile t A No, sir. 

Q You were in such a condition that yo11 l{ne·w 
who assisted you into Gilmore's automobile, were 
you f A No one assisted me at all. 

Q Y 011 walked yourself 1 A I did. 

By Mr. Atkinson: Plaintiff rests. 

By Mr. Freggens: I want to move for direction 
of a verdict on two grounds. One, there .has been 
absolutely no negligence proven against the de-
fendants; and two, that the plaintiffs' testimo11y 
shows conclusively they were negligent, contribu-
torily neglig ·ent. 

Mr. Atkinson replied. 
By the Court: I admit it's a very close case, 

4 _ but, of ·course the up-per court is trying to adopt 
0 .-. 
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a policy that will fit in in accorda11ce with our 
modern travel, and ·protect the corporations that 
have got to tak:e care of modern travel, but I an1 
not inclined to grant a direction in this case. I 
think the facts are different in the case at Bar 
than the ease of Lorenz versus Public Service 
Railroad Company, and I think they are so dif- 10 
ferent that I will refuse to grant a verdict and 
let tl1e matter g·o to the jury whether or not 
this was a nuisance, because of the chang ·ed 
physical condition as a result of a considerable 
widening,. of the road; and because of the further 
fact that the Public Service, as a result of no-
tice of changed condition, or constr11ction there, 
had sent a man to the locus quo, and 11aturally 
had at least that much notice of the physical con-
ditions. So I feel I shall deny the motion for 20 
that reason and let the question go to the jury . 

By ~Ir. Freg·gens: I pray an exception. 
By the Court: Surely. 

1fr. Freggens sl1mmed llp for the defenda11t . 
Mr. Atkinson summed up for the plaintiffs. 

By 11r. Freggens: I ask for an exception to 
any reference by counsel for the plaintiffs, to 
anything · being said in his summation with re- 30 
spect to the value of the automobile, on tl1e 
g-roun·d tl1at there is no legal proof i11 evide11ce. 

By the Court: Exeeption allowed . 

40 
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,Ch.arg·e to Jury. 

COURT'S CHARGE TO JURY. 

SHAY, (J): _Ladies and Gentlemen of the Jury: 
This is an action broug ·ht for damages accruing 
out of an aecident~ · It is _not disputed that an ac- · 
cid.ent oecurred 011 . this particular night, and as 

1 o a result of that aecident, these plaintiffs are 
asking at your . hands damages. In order for 
them to prevail, in other ,vords, in order for tl1err1 
to obtain a verdict in their .favor, each of tl1em 
must satisfy you that there was the lack of rea-
sonable ea.re on the part of the company, whicl1 
is the defendant in this action; and as a result 
of that absence of reasonable care a11d as a. proxi-
mate cause of tl1is accident, tl1eJr were inj11red; 
and as far as the driver of the car is concerned, 
you must be satisfied that he was not negligent 20 
in the operation of the car. If he was negligent, 
and his negligence contributed to the accide11t~ 
even though the company itself was negligent., 
he cannot recover. 

As far as the passenger in the car is con-
eerneq., he is not charged ,vith contributory negli-
gence of the driver of the car. In other words, he 
might rec.over, if you find as a fact, after eare-
ful _exami~ation and eom·parison of the testimony, 

30 · that the company itself was negligent, and that 
even though the driver of the car vvas eontribu-
torily negligent, it would not bar a recovery for 
him, because he is not eharged with contribu-
tory negligence, if there is any, on tl1e part of 
the driver of the ear. All that he is req ·uired 
to do is to use that care that a reasonable per-
son would under the circumstances. He migl1t be 
negligent if he saw an aecident vvas about to oc-
cur and ·didn't say anything· to tl1e driver about 

_ it, but there is no testimony here to that effect. 
40 
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The burden is, of course, upon the plaintiffs 
of satisfying you, by a prepondera11ee of testi-
mony, by the greater weig·ht of the credible and · 
legal testimony, that there vvas negligence · on the 
part of the compa11y; and, as I said before, as 
far as the driver is concerned, he was 11ot con-
tributorily neglige11t; and that tl1e neglige11ce Qf 10 
the company was .the proximate cause of tl1is ac-
eide11 t.- If you sl1ould · find tl1a t from tl1e testi-
mony in this case, th ·en the driver of this car 
would be e11titled to be compensated for a11y pai.11 
and suffering you find that he s11ffered as a re-
sult of this accident, arid a11y mo11ies that he vvas 
oblig ·ed to spend for the treatment · of t4e ,i11-
juries which you fiu.d lie suffered as a resl1lt of 
the accident. - .. - ... . 

In · determining · vvhether or not this company 20 _ 
was neg1ig ·ent, you must consider all tl1e testimo11y 
p-ertaining to the . particular place where the 
a-ccident occur reel. . lt HJ)pears, •-and it, 's 11ot diR-
puted, that this compa .ny had a rig ·ht to ii1stall 
this pole in the place that it did locate it, and if 
conditions l1ad -not _changed 'tl1ere, I ,vould di-
rect a verdiq~ in its favor; but tl1e pl1ysical con--·. 
diti9ns ehanged at tl1is particular place, and it is 
nq.t denied that the company l1ad some k11ovvledge 
of that change, sorr1e of tl1e ag·ents, or represe11ta- 30 _ 
tives of the company l1ad kno,vledge of that pl1y-
sieal •change. It's a question of fact for you as 
jurors to determi11e vvl1eth.er or 11ot, ,vith the 
knowledge that came to the company of this pl1y-
sical ehang ·e, tl1e·y were negligent in having the 
pole .that caused this accident, or tl1e pole /that 
came in eontact vvitl1 the driver, which resulted 
in this accident, whether they were -negligent in 
allowing that pole to remain tl1ere, and for tl1at 
reason the question of whether or not, even 40 
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though it was in the proper place for the pole, 
whether or not it used that care which it reason-
ably should use to keep it from being negligent, 
in lighting · this pole on this p•articular 11ight. , 
It's not .disputed that a lig·ht was on. this pole 
ordinarily, but the plaintiffs contend, and testify 

10 that it was not ligl1ted on this particular nigl1t. 
The company, however, from their information, 
are of the opinion that it was lig·hted on this par-
tieular night. You have heard the testimony of 
some of these men w:ho had cha.rge of the switches 
as to just what happened to the switch about the 
time of this accident, the exact time I don't just 
recall. You s-hould consider all that testimony 
of the eompany as to whetl1er or riot the light was 
on, and eonsider the testimony of the driver of the 

20 car, and determine as a fact w:hether there was 
a lig·ht, or whether it was not lighted. Then 
determine as a fact whether or not the •driver of 
the ·car had good lights and was going at a rea-
sonable rate of speed, or not; and determine 
whether, even though. there was no lig·ht, even 
thoug ·h you feel the company was negligent, 
whether you feel he ·was not also contributorily 
ne-glig·ent. On the other hand, you may feel that 
the physical conditions were such there that witl1 

30 the exercise of reasonable care on the driver's 
part, this accident was unavoidable; and I might 

40 

. 
say that greater care is required of a driver 01i 

a fog·gy night t,ha11. on a clear n.ight. I11 otl1e:r 
words, the care that one must exercise ,vhen. driv --
ing a car on a clear night is not as great as that 
whieh he should exercise wh.en the 11ight is foggy. 
In other words, a person has no r:ig·ht to drive 
a car at the sa.me rate of speed on a foggy 11igl1t 
that he would have on a clear night, because the 
physical conditions are different. I11 other ·,vords, 



he should deport. himself, or should --drive tl1e 
car unde-r those .conditions with care in aeeord .. 
a-n-ce with t1he · physical eondition of. the night. 
· Now;, as to the other · young ·man who was · a pas-
~senger · in ·this car, who also claims dam ·a·ges - as 
a result of this · accident, you have heard his 
testimony as to ,just l1ow he was injured, and if 10 
you fin.d that th ·e company ·was negligent in main -
taining this pole th.ere, and as I said before, the 
light is · on-e-element to consid ·er in · determining 
that faet, if there was no negligence on his part 
in not ·calling the attention o_f the diiver to the 
condition whieh he may have · -seen-and there 
appears to be no affirmative evidence of that-
then he would be entitled to be compensated for 
his injuries arising out of this aecident. 

I have been requested to mal{e certain charges 
to you-

By Mr. Freggens: I will withdraw them . 
By the Court: With these instructions, you 

· may retire. 
By Mr. Fregg ·ens: There is the common enter -

prise charg·e. 
By the Court: I don't think there is sufficient 

evidence to establish that. I will refuse to 
eha .rg ·e that. 

By Mr. Freggens: I ask for an exception. 
By the Court: Surely. 

20 

30.: 
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Defendant's Exception ,s to ·Cha,rg'e. 

DEFENDANT'S EXCEPTIONS. : . 
. . - , ,, . 

By Mr. F :reggens: ]?efe;n¢lant tak~~ e:x;ception 
to that por .tion of your .. Honor's ' ch~rge, .wherei11 
your Honor saYs '' and if . conditions had not 
changed there, I wo1uld direct a verdict in their 
f ' . '' . ,• . . . ' . ' . , ... , 

tJO aV:or~ . : , ·,: .. ; ,,, . ·, . : .. ,> ,: ._ -.: . . _ 
Also to that por.tion .of _.yoµr ~~nor':s ; charge 

20 

wherein . your Ho .nor sa.ys . i'In o;th~r . :wor<ls, he 
might recover' if you . find ·as . a fact after .careful 
examination and ·· coillparison · of · the testimony, · 
that the company · i~self· was ~egligent, and that 
even . the. driver of . the car . was contributorily 
negligent, it wOuld not bar a recovery for him, 

' •• I • • ;, • 

because ~e is not charged with contributory negli-
gence, if there . is any, of the driver of the ear.'' 
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GROUNDS OF APPEAL. 

Filed , December 17, 1927 . 

. NEW JERSEY SUPRE -ME . co·uR'r. 
' . . . . . . ,• . . ·- . ' . 

JAMES F. COAN, 
Pla .intiff-Appellee, 

vs. 
PUBLIC SERVICE ELECTRIC & GAS 

CoMP'.ANY ,-
Def en·da,nt-.A.ppellant~ 

.Action 
at Law. 

On Appeal 
from Camden 
Cournty 
Court of 
Common 
Pleas. 

To· James Mercer Davis, Esq., attorney of . plain- 20 
tiff-a ppellee. 

SIR.: 
TAKE NoTICE that the following are the grounds 

of app -eal which the defenda .nt-app,ellant will urge 
why the judgment heretofore rendered against 
it in the above-entitled cause should be reversed, 
set aside and for nothing holden: 

1. Because the Court at the close of the plain-
tiff's case, although moved so to do by the attor- 3·0 
ney of the defendant, on the ground that there 
had been no proof of negligence on. the part of 
the defendant; and on the further ground that the 
plaintiff had failed to prove that the pole was not 
maintained where it should have been, refused to 
non-suit the plaintiff. 

2. Because the Court, at the close of the 
whole ca,se, although moved. so to do by the attor-
ney of the defendant, on the ground that no neg -
ligence had been shown on the part of the de- 4-0· 

. .. 
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f endant, refused to direct a verdict in favor of 
the defendant. 

3. Because - the Court, at the close of the 
whole case, although moved so to do by the at-
torney of the -defendant, on the · ground · that there 

10 was contributory negligence on the part of th.e 
plaintiff refused to dire-ct a verdict. in. favor of 
the defendant. 

Dated, Dec-ember 14, 1927. 

Yo_urs truly, 
. ' 

HENRY H. FRYLING, . 
Attorney of Defendant-Appellant. 

(Endorsed) ' ' Service of a copy of · the within 

20 grounds of appeal is hereby acknowledged this 
15th day of Deeember, 1927. James Me.rcer 
Davis, atty. of plaintiff-ap ,p,ellee. '' 

30 

40 
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Grournids of .App:eal (E. Hain,es Hill.ia.rd1). 

GROUNDS OF APPEAL. 
Filed December 17, 1927. 

NEW J ·ERSEY S:UPREME co :URT. 

E. HAINES HILLIARD, 
Pla.in,tiff-Appellee, 

vs. 
PUBLIC SERVICE ELECTRIC & GAS 

COMPANY, I 

Def endant-A.ppelloot. 

- ·-· -----------

Action 10 
at L.aw. 
On: Appeal 
from Camde1i 
County 
Court of 
Common 
Pleas. 

To James Mercer Davis, Esq., atforney of plain-
20 tiff-a ppellee . 

. SIR: 
TAKE NoTICE that the following a.re the grounds 

of appeal which the defendant-appellant will 
urge w·hy . the judgment heretofore rendered 
against it in the above-entitled cause should be 
reversed, set aside and for nothing holden: 

1. Because the Court at the close of the plain-
tiff's case, although moved so to do by the attor-
ney of the defendant, on the ground that there 
had been no proof of negligence on the part of 
the defendant; and on the .further ground that 
the plaintiff had failed to prove that the pole 
was not maintained where it should .have been, 
refused . to non-suit the plaintiff. 

2. Because · the Court, at the close of the 
whole case, although moved so to do by the at-

. torney of the defendant, on the ground that no 
·negligence had been shown on the part of the 
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def endant, refused to . direct a verdict in favor 
of the defendant. 

3. Because the Cnurt, at the close of the 
whole ,case, although moved so to do by the at-
torney . of the def endanf, on the ground that there 

10 was contributory negligence on the · part of the 
;plaintiff refused to direct a . ,verdict in favor · of 
the defendant. : · 

Dated, December 14, 1927.· 

Yours truly, 
·· HENRY H. FRYLING;· 

·.· · · ·' Ahorney of Defendant-Appellant. 

. . . . ·-- ' · ·: .. . .... -- - .... ,. - . --(Endorsed) ''Service · of a copy of the within 
grounds .of appeal . is · hereby· acknowledged ·this 2~0; 
15th day of December, 1927. James · Mercer 
Davis, atty. of plaintiff-appellee. '' 

' :· . . . , . . 
• ! • I • • 

. : : 

/ . 

. . .. . -. -.... . 
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OPINION. 
Filed J'uly 16, 1928. 

NEW JERSEY SUPR.EME COURT. 
January Term, 1928. 

Nos. 31 & 32 Jany. T., 1928. 

JAMES F. COAN' 

vs. 
PUBLIC SERVICE ELECTRIC AND 

GAS COMPANY. 

E. HAINES HILLTARD, 

vs. 

Appeals from Camden Court of Common Pleas. 

Argued b-ef ore Gummere, Chief J ustiee and 
Justices Black and Lloyd. 

For the appellant, Henry H. Fryling ,. 
Contra, James Mercer Davis. 

The opinion of the Court · was delivered by 
GuMMERE, 0. J. 

These two cases were tried tog-ether in the 
court below, and have been argued as one be- . 
fore us. 

10 

20 

30 

The following are the undisputed facts _ in the 
case: The plaintiff Coan was riding in an auto-
mobile driven by the plaintiff Hilliard along 
Collings avenue, in the City of Camden, on the 40 
evening of September 5, 1926. The automobile 
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collided with an electric light pole of the defend ... 
ant company, which was near a bridge crossing 
Newtown Creek, and both of the plaintiffs were 1 
injured. This pole was erected in the roadway; 
in other words, in that part of the hig·hway 
which was devoted to vehicular traffic. Both 

10 plaintiff 's claimed that the defendant was re-
sponsible for the injuries received by them in 
the collision, basing this claim upon the alleged 
fact that the pole had been erected in the high-
way without warrant of law, and brought these 
suits to rec9ver comp,ensation therefor. The: 
trial resulted in a verdict in favor of each of 
the plaintiffs, and the defendant seeks to have 
the judgments entered thereon reversed. 

The, only grounds for reversal filed by the de-
20 fendant (the present appellant) are that the trial 

court erred in denying a motion to non-suit, and 
.also in refusing to direct a verdict in its favor. 
The prin.cipal argument in support of these con-
tentions is that the pole in question was placed in 
the position which it occupied with the p•ermis-
sion of the governing body of the City of Cam-
1den; that, consequently, it was there lawfully; 
:and that its presence in the hig•·hway imposed 
no liability upon the appellant for aecidents such 

30 as that which was the basis of the present suits. 
Assuming that the City of Camden consented to 
the erection of the pole in the place where it 
was located, this fact, we consider, does not 
justify a reversal of the judgments for either of 
the reasons stated. By the first section of '' An 
Act relating to electric light, heat and power 
companies'' ( P. L. 1896, p. 322), such companies 
have a right to erect their poles ·in any street of 
\any incorporated city, providing they obtain 

40 municip -al authority for doing so, and further 
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providing '' That the same shall be so located as1 
in no way to interfere with the safety or con-
venien :c,e, of persons traveling , on or over said 
roads and highways.'' The grant - of the 
municipality cannot override the statute, and 
cannot legally authorize the erection of poles in 
public streets in locations wl1ich would interfere 10 
with the safety or co·nvenience of travelers there -
on. It appeared in the p-roofs that after the 
\origin.al ereetion of the pole there ~ad been 
certain changes made in the- b-ridge already re-
f erred to, and that this fact made it desirable, 
in the opinion of the municipal authorities, that 
some of the poles of the eomp,any -·should be 
moved from their original location, and that, 
pursuant to the request of the municipal officers, 
the pole which caused the accident had b·een so 20 
moved. The contention is that this action of the 
compan .y was justified under section 9 of the 
statute of 1917 (P. L·. 1917, p. 407); b,ut the 
statutory p,rovision appealed to, and which. 
;authorizes tl1e change of the location of poles, 
like that already referred to, declares that · the 
rigl1t of the corporation to maintain and operate 
·electric light poles in a new location shall be 
subject to the same limitation as declared in the 
earlier statute; that is, that the poles in their 30 
new location sl1all in no way inter£ ere with the 
safety or convenience of per~ons traveling over 
the l1ighway. Whether or not the appellant's 
pole, in its new location, constituted such a 
threat, and was, therefore, an illegal structure, 
was a questio11 of fact, to be determined by the --
jury; and the refusal of tl1e trial judge to enter 
a non-suit or direct a verdict for the defendant 
u.pon tl1e gro11nd wl1ich ,ve have discussed was 
not erroneous. 

... 

40 
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It is further argued that the Court should have 
directed a verdict for the defendant upon the 
ground that the collision of the automobile with 
the electric light pole was the result of the joint 
negligence of each of these p1laintiff s; that Hil-
liard failed in . his duty to observe reasonable 

10 \care while driving, and that the collision was 
the result of such failure; and that ·Coan w·as 
neglig ·ent in not observing the presence of the 
Jpole and calling the driver's attention to it. 
Whether such negligenee existed on the part of 
the two plaintiffs was ,clearly a question for the 
jury. Assuming that the pole was unlawfully 
in the highway, the plaintiffs had no reason, so 
far as the proofs show, to suspect any such ob-
struction to public travel at that pla·ce; an.d, con-

20 sequently, were not required to use the same 
degree of care which the law would have im-
posed upon them if they had had knowledge of 
the existence of this unlawful structure. 

30 

Our conclusions is that each of the judgments 
under· review should be affirmed. 

I 
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(James F. Coan). 

RULE OF A.FFIRMANCE AND REMITT'ITUR. 

NEW JERSEY SUPREME COURT. 

JAMES F. COAN, 
Plaintiff-A pp-ellee, 

VB. 

PUBLIC SERVICE ELECTRIC AND 
GAS COMPANY, 

D-ef endant-Appellan.t. 

Action 
at Law. 
On Appeal. 

Rule of 
Affirm.ance 
and 
Rem ,ittitur. 

10 

An appeal having · been taken in the above-en-
titled cause, and the Court having· heard and con-
sidered the same and finding no error in the 20 
record, 

IT Is ORDERED and adjudg ·ed that the appeal 
hereto£ ore taken in the ab.ove-entitled matter b·e 
and the same hereby is dismissed with costs and 
the judgme11t of the Court of Common Pleas of 
the County of Camden is hereby in all things 
affirmed. 

AND IT rs FuR.THER ORDERED that the record be 
remitted to the Camden County Court of Com-
mon Pleas to be proceeded with in accordance 30 
with this judgment and the practice of said court. 

Entered July 30, 1928. 

On motion of 

JAMES MERCER DAVIS, 
Attorney for Plaintiff-Appellee. 
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RULE OF AFF'IRMANCE AND REMIT'TITUR. 

NEW JERSEY SUPREME COURT. 

10 E. HAINES HILLIARD, 
Plainitiff-Appellee, 

Action 
at Law. 

vs. 
PUBLIC SERVICE ELECTRIC AND 

GAS COMPANY, 
Def endant-Ap ·pellan.t. 

On Appeal. 

Rule of 
Affirm .ance 
and 
Rem .ittitur. 

An appeal having · been taken in the above-en-
titled c.ause, and the Court having heard and con-

2o sidered the same and finding no error in the 
record, 

IT Is ORD·ERED and adjudged on ·motion of 
James Mercer Davis, attorney of the plaintiff, 
that the appeal hereto£ ore taken in the above-
entitled matter be and the same hereb :y is dis-
missed with costs and the judgment of the Court 
of Common Pleas of the County of C~mden is 
hereby in all things affirmed. 

AND IT IS FURTHER ORDERED that the record be 
30 remitted to the Camden County Court of Com.- , 

mon Pleas to be proceeded with in accordance 
with this judgment and the practice of said court. 

40 

Entered July 30, 1928. 

On motion of 

JAMES MERCER DA VIS, 
Attorney for Plaintiff-Appellee. 
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NOTICE AND GR,OUNDS OF APPEAL. 
Filed August 8, 1928. 

NEW JERSEY SUPREME COURT. 

JAMES F. COAN, 
Plainitiff-App-ellee, 

vs. 

PUBLIC SERVICE ELECTRIC AND 
GAS COMPANY, 

Def endant-Appellanl. 

Action 
at Law. 

On Appeal 
from the New 
Jersey 
Supreme 
Court. 

Notice and 
Grounds of 
Appeal. 

To James Mercer Davis, Esq., attorney of plain -
tiff-a ppellee. 

SIR: 

10 

20 

TAKE NOTICE that the defendant-appellant ap-
peals to the New Jersey Court of Errors and 
Appeals from the ,vhole of the judgment of af-
firmance entered in the New Jersey Su·preme 
Court in the above-entitled cause, on the follow-
ing ground : 3 o 

1. Because the New Jersey Supreme 
Court erred in affirming the judgment of the 
Camden County Court of Common Pleas in 
giving judgment of affirmance for the plain-
tiff-appellee, and against the defendant-ap-
pellant, ,vhen, because of one or more of the · 
grounds of appeal, filed by the defendant-
appellant in the Supreme Court, such court 
should have reversed the Camden County 

. Court of Common Pleas, and have given -
40 



. 10 

20 

30 

40 

102 I I '. 

I 

_ Notice and Grounds of Ap ·peal (Jam .es F. Coan). 

judgment for the defendant-appellant instead 
of for the plaintiff-appellee. 

• 
Your truly, 

HENRY H. FRYLING, 
Attorney of Defendant-Appellant . 

(Endorsed) ''Service of a copy of the within 
notice and groun9-s of appeal is hereby acknowl-
edged this second day of August, 1928. James 
Mercer Davis, Attorney for Plaintiff-Appellee. '' 
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NOTICE AND GR,ou·Nn ·s OF APPEAL. 
Filed August 8, 1928. 

NEW JERSEY SUPREME COURT. 

'Action 
at Law ·. 

E. HAINES HILLIARD, On Appeal 
Plai'nitiff-.App,ellee, _ J from .the New 

vs. 
PUBLIC SERVICE ELECTRIC AND 

,GAS COMPANY, 
Def endant-Ap ,p-ellan.t. 

Jersey 
Supreme 
Court. 
Notice and 
Grounds of 
Appeal. 

To James Mercer Davis, Esq., attorney for plain-
tiff-a ppellee. 

SIR: 
TAKE NoTICE that the defendant-appellant ap-

peals to the New Jersey Court of Errors and Ap-
peals from the whole of the judgment of af:firm-
ance entered in the New Jersey Supreme Court in 

10 

20 

the above-entitled cause, on the following ground: 30 
1. Because the New Jersey Supreme 

Court erred in affirming the judgment ·of the 
Camden County Court of Common Pleas in 
giving j11dgment of affirmance for the plain-
tiff-appellee, and against the defendant-ap-
pellant, when, because of one or more of the 
grounds of appeal, filed by the defendant-ap-
pellant in the Supreme Court, such court 
should have reversed the Camden County 
Court of Common Pleas, and have · given 

40 
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(E. Haines Hilliard). 

judgment for the defendant-appellant instead 
of for the plaintiff-appellee. & 

Yours truly, 

HENRY H. FRYLING, 
Attorney of Defendant-Appellant. 

(Endorsed) ''Service of a copy of the within 
notice and grounds of appeal is hereby acknowl-
edged this second day of August, 1928. 

JAMES MERCER DA VIS, 
Attorney for Plaintiff-Appellee.'' 
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Arthur "'\V. Cross, Law Printer, 55- 57 Lafayette Street, Newark, N . J. 

New Jersey Court of Errors and Appeals 

JA -MES F. COAN, 
Plain .tiff-App ·ellee, 

vs. 
.. PUBLIC . SERVICE ELECTRIC AND 

GAS COMPANY, 

D-efendan.t-Appellan.t. 

E. HAINES HILLIARD, 

Plaintiff-A pzJellee, 

vs. 
PUBLIC SERVICE ELECTRIC AND 

GAS COMPANY, 

Defendan.t-Appella1it. 

Actio1i. 
at Laiv 
On Appeal 
from New 
Jersey S-it-
preme Court. 

Action 
at Law 
On: Appeal 
from New 
Jersey Su.-
preme Gou-rt. 

.. BRIEF OF DEFEN 'DAN·T-APPELLANT. 

Facts. 
The plaintiff, Hilliard, while driving his auto-

n1obile over Collings avenl1e or road near a 
bridg ·e over Newton Creek in Camden County 
son1etime after midnight on September 5th, 
i926, eame i11to eollision with a wooden pole 
belonging to the defe11dant company, and suf-
fered damages to himself and his a.utomobile. 
The other plaintiff, Coan,. a passenger in tl1e 
Hilliard ear, was also injured. 

In 1918, the defendant submitted an applica-
tion to_ the ·City of Can1den for permission . to 
install eight poles along Collings Road, east of 
N e_wton Creek, at the designation specified in 
the plan submitted with the applic.ation (See 
Exhibit D. 1, blue print at end of State of Case) . 
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:.-The. .applicatio11 a11d plans ,vere . passed on 
f avorahly by the Street Committee of the City 
Council of Camde11 on October 16th, 1918. They . 
were then ref erred to the City Council of Cam-
den for ratification of the report of the Street 
Committee, and at a regular meeting · of the 
City Council on October 31st, 1918, the appli-
cation and plans were ap·proved and permis- · 
sion granted the def enda11t to erect the poles 
i11 tl1e designation approved, which was there-
after done. 

At tl1e tin1e tl1e poles ,vere erected, the bridge 
crossing Newton Creek: was a wooden structure, · 
not as wide as Collings Road. The pole line 
on Collings Road was outside of the line of 
the vloode11 bridge. 

In 1925 or 1926, tl1e Board of Freeholders 
of Camde11 County constructed a · new bridge 
over Newton Creek. This bridg·e was approxi-

. . - . 

mately fifteen feet wider than the old bridge, on 
each side. 

. During· the course of constrt1ction of this 
bridge, the County Engineer, by telephone, com~ 
m.unicated with one of defendant's employees, 
requesting tl1at one of the eight poles 011 the 
Ca111den side of the bridge an.d two other poles 
011 the Gloucester side of the bridge be tempo-
rar~ly removed. This was done and the poles 
re1noved were ne·ver replaced and the light 
,vhich ,vas 011 the pole removed fro1n the Cam-
den side of the bridge was transferred to the 
pole 11ext i11 line. The pole to which the light 
was transferred was the pole into which Hil-
liard drove his automobile, and is the pole in 
questio11 i11 this suit, ,vhich "\\7as never moved 
{p. 80, 1. 20'). 
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At the time the pole ,vas set, it was not in 
the roadway, and was so located as not to in 
any way interfere with the safety or conveni-
ence of persons travelling over the l1igh,vay. 
The pole w~s never moved from its original 
location and no act of the defendant caused the 
pole to be an obstruction . in the l1ighway, neither 
was any notice given to tl1e company by the 
municipal authorities or an)r other person or 
authority to move it to another location. 

The _opinion of the Supreme Court filed in this 
case was ·predicated upon the idea that the pole 
when set was so set as to inter£ ere with the 
safety and convenience of persons travelli11g 
over the highway a11d that the municip -ality i11 

gTanting the consent l1ad attempted to override 
tl1e statute and allo,v the pole to be set in a11 
in1proper location. And further, that the pole 
causing the accident had been moved from its 
original locatio11. N eitl1er fact was true. The 
,pole, when erected, con1plied with all the re-
q.uirements of tl1e statute, and as originally 
placed, ,vas so located as not to interfere wjtl1 
the safety a11d convenience of persons traveling ~ 
over tl1e road. Furthermore, the pole was 
11ever moved after it was first placed, _11or was 
any request ever made by any municipal au-
thority to the defendant to move it. 

The question the ref ore pTesented is whether 
the presenee of a pole placed on tl1e side of 
the street in full compliance ,vith the law, and 
so as not to interfer~ _ witl1 vehicular traffic, ,vill 
su.pport a11 action for neglige11ce against the 
defendant under the circ11mstances set forth. 

The two cases were tried together at the Cam-
den Court of ·Common Pleas. The appeals were 
taken together, the grounds being the same and 

- ' 
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vvere argt1ed tog·ether i11 tl1e Sl1p-re111e Col1rt ·-as 
tl1ey will be here. Tl1e g·rounds argl1ed in the 
·Supreme Court were: 

'' 1. Beca11se the Court at the close of the 
plaintiff's case, although moved so to do by 
the attorney of the defendant, on the ground 
that there had . bee11 no proof of negligence 
011 the p·art of the defendant; a11d on the 
further gro11nd that the plaintiff had failed 
to prove that tl1e pole was not maintained 
V\1l1ere it should have been, refused to no11-
suit the plaintiff. 

'' 2. Because the Court, at the close of 
t l1e wl1ole case, although 1no·ved so to do lJ~V 
the attorney of the defendant, on the ground 
that no negligence had been sho,vn on the 
part of the def enda11t, refused to direct a 
verdict in favor of the def enda11t. '' 

r_I~he g·ro1111d of appeal in this case is : 
'' 1. Because the N e,v ~T ersey Supreme 

Co11rt erred in affi.r1ning,. the judgment of the 
Cam .den Co11nty Court of Common Pleas 
in givi11g judgn1e11t . of affirmance for the 
plaintiff-appellee, and ag,.ainst the def enda11t-
appellant, whe11, because of 011e or n1ore of 
the g--rou11ds of appeal, filed l1y the defe 1

" r1-
ant-appellant in the Sl1pre1ne Court, such 
co11rt sho11ld have reversed the Camden 
County Court of Common _ Pleas, and have 
~Tiven jl1<lg-111e11.t fQ~;r the def endant-a1Jpellant 
i11stead of for the 'plaintiff-appellee. '' 

POINT I. 
The statl1te under ,vl1ich the rig·ht of the de-

f en<la11t ,vas obtained to erect and 111ai11tain the 
pole j11 q11estion is Section l of the I .. a,vs of 
1896, p. 322, a11d is as f olloV\7S: 

'' An:y corporation organized or to he or-
g-a.nized b~v ,rjrtne of the act entitled 'A11 
Act concerni11g corporations,' for the pu .r-
pose of constr11cting, n1aintai11ing~ and o:per-
ating " rorks for the supply and distrib11tion 
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of electricity for electric lights, heat or 
power, shall have full power to use the pub-
lic roads or highway, streets, avenues a11d 
alleys in this State for the p11.rpose of erect-
ing posts or poles on the same to sustain the 
11ece~sary wires and fixtures, upon first ob-
taining the consent in writing of the owners 
of the soil; provided, however, no posts or 
poles shall be erected in any street of any 
incorporated city or to,vn without first ob--
tain.ing from tl1e incorporated city or town 
a designation of the street in which the same 
sl1all be placed and the manner of placing 
the same, and that the same shall be so 
located as in 110 way to interfere ,vith tl1e 
saf etJr or conve11ience of persons travelinir 
on or over the said roads and hig··h,vays, anc1 
tl1at the public streets in any of the incor-
porated cities and towns of this State shall 
be s11bject to s11ch regulations . as may be 
first imposed by the corp ·orate authorities 
of st1ch cities and towns.'' (P. I-". 1896, p. 
322, 3 Compiled Statutes 1910, ·p. 3152.) 

No attempt ,vas made by the municipality to 
secure a re-loeatior1 of this pole. If the action 
poi11ted out b) T tl1e stat11te, hereafter quoted, 
had bee11 tak:e11, a11 e11tirely different questio11 
of la,v ,vould l1a·ve been presented. The act 
just rrf erred to is Section 6 of Article XXII of 
An Act Co11cer11ing~ 1111nicipalities (P. L. 1917), 
p. 319. The section in question is found at tl1e 
top of page 409 of the T."a,,rs of 1917. It is as 
fol] o,vs : 

· '' 6. Wl1enever · any street, highway or 
public roacl shall be ch.ang·ed or altere ·d, 
the g~overning bod)r ma:y direct all persons 
or corporations having or n1ai11taining in 
such street, l1ighvlay or p11bljc road, a1ry 
tracks, poles, ,vires, pipes, co11duits or other 
str11ctures, to remo,re the sa1ne the ref ro1n, 
and to relocate the sa1ne i11 tl1e changed or 
altered street, high,va ·y or public road. Be -
fore making any such order or direction, 
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tl1e person or corporation o,vning or co11-
trolling any s11ch tracl{s, poles, wires, pipes, 
conduits or structures shall be accorded a 
hearing by the governi11g body, notice of 
,vhich hearing,. shall be give11 to such perso11 
or corporation, in ,vriting, a copy of which 
sl1all be left with the person i11 charg ·e of the 
place of bt1siness mai11tai11ed by such person 
or corporation in the municipality, or if no 
such place of business is maintained in the 
n1t1nicipality, then a copy of such notice 
shall be 1nailed to the reside11ce or principal 
office of such person or corporation.'' 

'' 9. "\Vl1ene,rer __ any tracks, poles, ,vires, 
pipes, condt1its or other strt1ctures shall 
have been relocated under the provisions 
of this Act, the person or corporation own-
ing the same shall have the san1e right to 
maintain and operate the same -in the ne,v 
location for the same lengtl1 of time and in. 
the same manner as he or it had in their 
·for111er location at and in11nediately before 
sl1ch ren1oval. '' 

The proof in tl1is case shows that whe11 the 
pole ,vas set, that it ,vas outside the line of the 
,vooden bridge, and so located as in 110 wa) 7 to 
interfere ,vith the safety and co11ve11ie11ce of rc 1_·-
sons travelling 011 or over tl1e high,va) r. ( See 
blt1e print attacl1ed to State of Case.) 

1Ir. vV olverton, Chief Clerk of the I-Iig·-I1,va>r 
Departn1ent of the Cit3r of Camden, testified 
(pp. 61-63) that applicatio11 ,vas 1nade for eig·l1t 
proposed pole locations along Collings Road east 
of N e,vton Creek; that the application ,vas sub-
mitted to his department October 16th, 1918, 
and acted t1p_on formally by that committee, and 
by it referred to the City Council. 

The assistant clerl{, ~Ir. Pope, testified ( p11. 
G3-64) that the City Col111cil passed a resolutio11 
approving the plans and granting pern1issio11 to 
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the defendant to erect the poles 011 October 31st, 
1918. 

No proof was offered b·y the plaintiff sho,ving 
that the hig ·hway wherein the defenda11t main-
tained its pole had ever been changed, ,videned 
or altered under any municipal authority. 

Mr. Bower (p. 79, 11. 32-37) testified that he 
,vas acquainted with the roadway prior to the 
placing of tl1e new bridge across the creek; that 
the old bridge ,vas 11ot as wide as the ne,v one, 
and that the pole line was 011tside of the line 
of tl1e woode11 bridg,.e. 

Attached to tl1e state of case are exhibits shovv-
ing tl1e position of the pole and the designatio11 
approved by the City of Can1den. All the poles 
are tl1ere except tl1e pole 11ea.rest the b,ridge 
wl1ich was removed at tl1e reqt1est of the cot1nt)r 
,)11gineer, and never replaced. 

No action was take11 to cause tl1e defendant 
to re1nove or re-locate the pole in question u11der 
tl1e statute l1erei11b·ef ore qt1oted. And the pole 
could 11ot be legally moved by the defe11da11t 
fro111 one position to another position 011 tl1e 
l1ig·l1,vay ,vitl1out some action 011 the part of tl1e 
111 t111ici pali ty. 

The defendant compan:y had a vested property 
rig~}1t in the pole, and t}1e locatio11 ,vhich it occu-
piecl. 

The only theory 11po11 wl1icl1 tl1ese verdicts can 
be sustained is that the pole, as set, co11stitt1ted a 
nuisance. It is impossible to 111aintain sucl1 a 
theory in vie,v of the deeided cases i11 tl1is State 
beca11se it has bee11 repeatedly held by 011r courts 
that "A bl1siness at1tl1orized by tl1e leg·islature 
is 11ot a p,t1blic nui sa11ce l1r1less tho powers 
granten are negligently exercised.'' State v. 
Iliggs, 81 N. J. La,v 456. 
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The case of Opdycke v. Public Service Railw ·ay 
Co., 78 N. J. Law, 576, is very much . in accord 
with the case last cited, the Court holding in 
that case '' That the statute does not permit the 
constrt1ction and maintenance by -the Tractio11 
Company in the highway, of a bridge, that in 
design and construction is da11gerot1s to ordinary 
travel and calc11lated to entrap and ·k:ill horses 
and other animals that n1ay atte1npt to pa .ss 
over it,'' ,vl1ich is a11other way of saying that 
the powers granted by the legislature are not 
·to be negligently exercised. 

'' A municipality may set apart a portio11 of 
its streets between the travelway for vehicles, 
and the sidevlall(, for the erection . of poles, · for 
electric ligl1t wires, telephone or trolley vvires 
·a11d ·for similar purposes. _ It need not give the 
,vhole street to drivers of vehicles. The street 
n1ay be used for procuring co11veniences as well 
as for drivers * * * the user of vehicles is 
not entitled to tl1e entire street fro111 proJ)erty 
lJ~~ to property li11e. '' 

Giteffort v. Miss. Coast Tr. Co. & City of Bil oxi_, 
85 So., 308 (Miss.). 

That tl1e above statement of the la,v, ,vhile it 
is tak:en fro111 a reported case outside the State 
of N e,v Jersey, is t1nquestionably the law of 
this · State and has been so l1eld by our courts 
i11 a nt1111ber of cases, some of ,vhicl1 are very 
recent . 

Lorentz v. Public s ·ervice Railu ;ay Co., 4 N. J·. 
Ad, r. Rep., p. 1661, 134 Atl. Rep. 818, is a case 
,vhere an elevated structure had bee11 !)laced 011 
the street by legislative sa11ction a11d tl1e plain-

. tiff ,vas i11jt1red by reaso11 of his auto111obile 
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coming i11 contact ,vitl1 011e of the supporting 
columns, the Court said : 

'' Structures of this kind, authorized by 
la,v and used to facilitate public travel, al -
thoug ·h tl1ey are physical . obstructions to 
drivers of ordinary vehicles and perhaps to 

. pedestrians, are nevertheless not nuisances, 
· and the p11blic must take notice of them.'' . 
111 the case just cited, the Co11rt also l1eld 

that tl1e defendant ,vas under 110 dt1ty to light or 
keep clea11 the col11111n s11pporti11g tl1e str11cture. 
'' The rigl1t to er .ect a11d n1aintain the structure 
,vas co11ferrec1 witl1011t a11y such qualificatio11, 
and it seen1s reasonable to sa~y that ,vhere 11eith( r 
the statute 11or ordi11ance ine11tions tl1e 111atter 
it must be asst1n1ed tl1at the or<linar-y public 
lig·hting of the street ,vas considered sufficient 
jn tl1e premises.'' 

This case ,vas f ollo,ved in De1izer v. D., L. & 
liV. R. R. Co., 4 N. J. Adv. I~e11-., 1707, 131 -A-1\.~1. 
820. . 111 this case tl1e Board of P11blic Utilities 

· Co111111issio11ers hatl ordered tl1e defe11da11t to 
abolisl1 a grade crossing· and a struct11re ,vas 
b11ilt. in co11for111i(y to a co11tract witl1 tl1e city 
a11d tl1e Board's orders. Tl:c plai11tiff ,vas i11-
jured as sl1e ca111e out 011to tl1e street , fron1 011e 
of tl1e openings. Tl1e Court l1eld that: 

''-when, t1nder legislative authority, a. 
railroad co111pa11y, i11 the abolition of grade 
crossi11g perils, is per1nitted and req ·uired to 
support its tracks across a street by col-
111nns or similar erections · ,vi thin the street 
lines, its duty to the travelling p11blic 011 
tl1e street encls with the construction a11d 
n1ai11tenar1ce of' such permanent structure in 
the manner laid do,vn a11d specifiecl by tl~e 
public authority.'' 

r_l"he def c11da11t. had the rig'11t by leg~islative 
a11thority to locate its pole i11 the place where it 
-,vas n1ai11tained. It ,vas locatec1 at the side of 
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the road and in such a position as in nowise to 
interfere with the safety or convenience of per-
sons travelling on or over the road. The original 
location was never changed. No act of the de-
fendant made the location such as to interfere 
with the safety or conven_ience of persons trav-
elling on or over the road. Any ch.ange brought 
about, was the act of the municipality, and any 
danger created was created by the m11nicipality. 
If the city or co11nty proposed to construct a 
wider bridge or construct a wider road, it was 
the d11ty of such municipality to take into con-
sideration the rights that this defendant had 
to maintain its pole to carry its electric wires. 

If the City of Carnde11 had the right by virtue 
of Section 6 of Article XXII of the '' Act con-
cerning municipalities,'' supra, to cause the pole 
to be relocated, it never attempted to exercise 
tl1at right. 

The Supreme Court is in error ,vhen it sa·ys 
(p. 96) : 

'' This pole ,vas erected in the roadway; 
in other words, in that part of the hig}r\vay 
which was devoted to vehicular traffic.'' 

The evidence in the case is entirely to tl1e 
contrar~y. The pole was erected to tl1e side of 
the highwar, as is clearl) r sho,v11 by the blue 
print which is attached to the printe(l State of 
tl1e Case. As the high,vay ,vas then maintained 
the pole in question was placed i11 a safe posi-
tion which it occupied with permission of the 

. -
governing body of the City of Camden under 
legislative authority and conseq_l1entl3r it ,vas 
tl1ere la,vfully. 

Tl1e grant of tl1e municipality in 11owise at-
ten1pted to override the statute because as lo-
cated, and as the road,va) r ,vas then mai11tained, 
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the pole i11 no ,vay interfered wjth tl1e safety 
of tra,rellers thereon. 

Tl1e S11pre1ne Co11rt is agai11 in error ,vhen it 
says in its opinion (p. 97) : 

'' It appeared in the proofs that after the 
original erection of the pole, there h.ad been 
certain changes made in the bridge already 
ref erred to, and that this fact made it de-
sirable, in the opinio11 of the municipal a11-
tl1orities, that son1e· of the -poles of tl1e com-
pa11~y sho11ld be moved from their original 
location, a11d that, pursuant to the request 
of the m11nicipal officers, the pole ivhich 
cattsed the accident had been1• so m.oved. ' ' 

The error co1nmitted is that tl1e Court erro 11-
eo11sly assumed that '' tl1e pole which caused the 
~ccident had been . so 1noved. '' The pr _oof ,vas 
to the co11trar·y. 

Tuir. Bo,ver testified (p. 79, 1. 34), that tl1e old 
bridg~e ,vas a ,vooden structure, not as wide as · 
tl1e road,vay 011 Collings Road or avenue, and 
tbat our pole line 011 that road or ave11ue ,ve11t 
011tside the li11e of the ,vooden bridg ·e, a11d o:a 
pag·e 83, line 2, on cross examinatio11, he testifiec1 
tl1at Exhibit P. 2 sho,ved lhe pole line running 
along ~ the edge or marg·in of tl1e road. I11 addi-
tion to tl1is te sti111011)r, the bl11e print, -"rl1ich was 
an exhibit j11 this case an(l is attached to the 
State of Case, sl1ov,Ts t]1e orig·inal pole line to 
be 011tside tl1e travelled ,va~y of Collings Road 
or avenue. 

The Supren1e Court th11s erro11eously . assun1es 
tl1at the pole i11volved i11 the accident ,vas relo-
cated and that in its ne,v locatio11 it i11terf ered 

' 

witl1 tl1e safety and convenience of perso11s trav-
elling over tl1e hig·h,va) r, and sa~ys (p. 97) : 

'' ,, Thetl1er or not the appellant's pole in 
tl1e new location co11stituted sucl1 a tl1reat, 
a11d ,Yas, therefore, a.11 'illegal structure, ,vas 
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a question of fact, to be determined by tl1e 
jury.'' 

There was no such question of fact to be de-
termined by the jl1ry, as there ,vas no relocation 
of the particular pole with ,vhich the plaintiff 
collided. There were some poles that were 
temporarily removed and never replaced, bl1t the 
pole involved i11 this accident was never changed 
from its original location. 

It is perfectly clear that tl1e pole in question, 
havi11g been orig·i11ally placed ,vl1ere it stood at 
the ti1r1e of tl1e accident, ,vas tl1ere legally, and 
that whether tl1e pole ,vas under the jurisdic-
tion of the city or of any other 1nunicipal body, 
its removal and relocatio11 could not be com~ 
pelled and the defendant company was under 
110 obligation to remove or relocate tl1e same u11-
less and until it had had notice and an oppor-
tunity ·to be heard upon tl1e subject. 

'If the pole were 011 a city highway, then by 
the express provision of the statl1te hereir1be-
f ore quoted notice must be give11 before re-
1noval and . relocation could be compelled. If 
tl1e pole were 11nder the jurisdiction of any other 
l)odJr, ,vhere the statute concerning cities ,vould 
be inapplicable, the11 it is still perfectly clear 
that tl1e pole's having been lawfully placed 
there constituted a franchise a11d a pro _perty 
right, a11d its removal as against the company 
could 11ot be co1npelled ,vithout appropriate notice 
and hearing. 

Tl1ese principles are so firmly imbedded in our 
jl1risprudence that it is unn-ecessary to cite 
further cases in s11pport thereof, a11d it co11se-
que11tly follo,vs tl1at inasm11ch as neitl1er · notice 
11or l1earing 11nder tl1e statute 11or under the 
co1nn1on law witl1 respect to the removal and 
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relocation of this pole "ras give11 to the de-
fendant co111p,any, tl1e judg1nent against it has 
no substantial l,asis 11po11 ,vhich it can rest and 
n1ust therefore be reversed. 

It is submitted that the defe11dant ,vas 11nder 
no duty to n1aintain a ligl1t on the pole ( al-
tl1011g·h tl1ere is evidence that there was one) ; 
tl1at the p.ole was located under due authority 
of the leg'islature and of 1nunicipal sanction; 
that it could 11ot be 1noved ,vitl1011t some munici-
pal actio11, and, tl1eref ore, there ,vas 110 legal 
duty owing to the plaintiff from the defenda11t 
,vhich was violated so as _to give a rigl1t of ac-
tion to tl1e plaintiff, and that the trial court 
should have granted the motion for a non-suit 
at the end of tl1e plai11tiff 's case, and having 
failed to so do it should have directed a verdict 
in favor of the defendant at the end of the whole 
case, and further tl1at the Supreme Co11rt ,vas in 
error because of its affirmance of the ju~gment of 
the Camden County Court of Commo11 Pleas, in-
stead of reversi11g· the judgment of said court. 

The def e11da11t arg11ed in tl1e S11pre111e Co11rt 
that there was co11trib11tory 11eg·ligen-ce 011 the 
part of the plaintiff a11d tl1at, tl1erefore, the 
Court sho11lcl have directed a verdict in favor 
of the defendant. That grou11d is aba11do11ed in 
tl1is co11rt. 

Respectfully ·subn1itted, 

IIENRY H. FRYLING, 
J\_ttorne:r for and of Cour1sel ,vith Defendant. 

,\TILLIA~I H. SPEER, 
of Counsel. 
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The contention of the defenda .nt-appellant is that 
the Supreme Court misconceived the testimony in 
the present case in concluding · that this pole was 
erected in the roadw ·ay, in other words, in that part 
of the higlT,vay, which was devoted to vehicular 
traffic. The Court had before it E\Xhibits P 1, 2, 3., 
4, 5 and 6. How it is possible in view · of the photo-
g~ra.phs to arrive at any conclusion other than that 
the pole was erected within the traveled portion of 
the hig~h~ay is more than I can understand. The 
fact is made plai11 in the IJhotographs themselves. 

The evidence is and the testimony of Mr. Brower 
(S. Cl. 77 and followi11g~) was that this particular 
pole a.g·ainst which the plai11tiff 1·s, E ;. Haines Hil-
liard's automobile- collided had not bee11 moved; that 
it is in the traveled portion of the hig4hway is per-
f ec.tly plain a.nd that is all that the testimony show'S. 

The blue-prints atta .ched to tl1e State of the Case 
. (pages 914 a.nd 95-), merely show the location of some 
poles outside of som.e light lines printed on blue 
pa .per, but .do not at all show the real condition upon 
the ground. The photogra .phs attached offere-d in 
evidence disclosed that. A_s I read tl1e State of the 
Case, no one testified as to . the uondition of the road 
p-rior to the building · of the bridg ·e, but merely as 
to the · conditions of the bridge. 

It is ·upon this question of fact and the conclusions 
to be· dra .wn therefrom .that the appellant bases his 
a.ppeal. 

ARGUMENT. 

1. N,ow, it seems to me that it is perfectly plain 
that it matters not whether or not the Court made 

• 
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the alleg 'ed mistake of fact or did not, the legal eon-
clusions remai11ed the same as s~t forth in the · opin-
ion of the Supreme Court. T'.he opinion of the Sup-
reme Court, while not citing ~ the case of Opdy ,cke v. 
Public Service Ra ,i.lwa,y Com1pa,11.y, 78 N. J·. L .. 576, 
wa.s undoubtedly based upon the principle of that 
case. _It is cle:arly mar1ifest from tl1e law -as stated by 
this learned Court in that case that the municipal au-
thorities have no power to authorize the construc-
tion and maintenance of any structure in the high-
wa.y that is a nuisa .nce, or, as expressed in the lan-
guage- of this CouTt in the ease of Op·dycke v. P·ublic 
Service Ra .ilw'a,y Com.p1an.y, su,pra1, ''B11t in our opin-
ion, the statute does 11ot permit the eonstruction a.nd 
maintenance by the _tractio11 comi:)any in the hig ,hway 
of a. bridg •'e-that i11 desig·n and construction is dang ·er-
ous to ordi11ary travel a11d calculated to entrap and 
kill horses and other animals that may attempt to 

·t ', , pass over 1 • 

And this learned Court ag·ai11 said in this same 
case, '' The g·rant to the · st r eet railwa .y company is 
necessarily subject to the conditio11 (implied, if not 
expressed), that its tracks shall be so laid, con-
structed and maintained as not to materially inter-
fere with any other lawful 11se of the l1ighwa.y. '' In 
other words, tl1e municipality had 110 authority or 
pow·er to permit the erection of a telephone pole- i11 
the middle df a public hig·hway. The erection of 
such a, pole ,vouid co11stitute a 11uisance and would 
,entitle a. p·erson injured thereby to dama .g,es. ,So 
that it is perfectly plain on the authority of Opd'ycke 
v. Public Service Railw 'a,y· Comp ·any, su.pra,, that the 
defendant can obtain no immunity for the creation 
of a nuisance by relying upon a municipal authority, 
acting under the stat;ute i11 question in this ease. 
In other words, while the Leg~islature has given the 

. municipality the power to permit the erection of 
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telephone and electric. lig ·ht poles in the streets of 
municipalities, it is expressly provided that '' the 
same shall be so located a.s 1n no way to inter£ ere 
with the safety or convenience of persons travel-
ing on or over said roads or highwa .ys. '·' So the 
mere fact tl1at the m11nicipality gave the co11sent for 
the location of the pole affords no comfort to the ap-
·pella .nt in this ca.se,-noth,vithstanding, the munici-
p.ality may have g~iven its consent the a.ppellant 
placed the poles in the position which they were at 
its own peril with resp -ect to persons traveling ~ u·pon 
the- hig·hwa .y. 

2. But, assuming that the poles at some time 
stood at the side of the tra .veled highwa .y, and not 
within the tra .veled portion of the hig ·hway, although 
there is no testimony to support such an assum .p-
tion. Nevertheless, as this learned c :ourt pointed 
out in Q,p,dycke v. Public Service Ra.ilw·a.y· Compan .y·, 
supra, the highway extends the entire width that 
it is laid 011t irrespective of the width to which it 
may have been improved. And if a pole is placed 
in some part of the highway not vvithin the traveled 
p·ortion, b11t afterwards it becomes, by improve-
ment, a. part of the- tra .veled hig ·hway, certainly it 
could not be a.rgued that a private corporation 
could maintain such a. pole in the traveled portion 
of the highway, even thou ·gh erected -in portion 
which was· not formerly traveled. If not. a nuis-
ance . at the time · tha.t the pole was erected, it be-
came a nuisance with the- improvement of the high-
way, and the appellant could not then hide · itself 
behind the municipal authority originally granted 
for the erection of such poles and claim tha.t that 
was its authority for maintaining · s11ch a pole in a. 
place where it became a nuisance. As a member of 
the traveling public, the traveler was not concerned 
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·with the difficulty that the appellant ma.y encounte-r 
in removing· his poles from any position to another, 
nor whether the municipality would give 'its con-
sent for the rem .oval of the poles to some other 
place. His grievance is that the pole in the middle 
of the public hig·hway, especially in that part which 
is open to travel, is a nuisance. Even though the 
appellant had the formal approval of the munici-
pality to place such a nuisance in the hig ·hway, it 
would not relieve him of liability to respond in 
damag ~es for one especially injured, because of the 
proviso in the statute requiring• · poles to be placed 
in such a manner as not to interfere with the safety 
or convenience of the traveling public. That was 
a limitation on the p()wer of the municipality. The 
a.ppellant exercised its franchise with that proviso 
and limitation in its permit, so that it appears to 
me that these are the conclusions: 

First. There is no evidence that this pole was 
not within the tra .veled portion of the highway, 
but the evidence clearly discloses that it was. · The 

.only evidence was that the pole was not move -d. 
This shows that it was in the traveled portion of 
the highway. 

Second. That if it w·e-re in the traveled portion 
of the hig·hway it w·as a. nuisance so found by the 
• Jury. 

Third. That if it were not in the traveled por-
tion of the highway at the time that the pole was 
erected, but by reason of public improvements be-
came within the traveled portion of the highway, 
its maintenance under those conditions and in such 
a place would constitute a nuisance -, which would 

• 

. , . 
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entitle the plaintiffs to reeover. So that under any 
assumption of this case, whether the appellant is 
right or wro11g· in its statement of facts, stilt , it re-
mains .liable under the law. · 
, It is, there£ ore, respectfully submitted that the 
a.ppeal should be dismissed and the judgment of 
the Su,preme Court affirm.ed.· 

JAMES MER,CiER DA VIS, 
Attorn ,ey of Pla.in.tiff s-

Appellees. 








