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FIRST

The appeal challenges the order of the Court of 
Chancery, p. 83.

If the jurisdiction of Chancery to order the new 
trial be challenged, respondents can only reply that 
by the case of Brady v. Caslaret Realty Co., 64 At. 30 
1078, has established the substantive law that the 
case cannot get away from the Court of Chancery.

The case of Schmitt v. Traphagen, 66 At. 937, is 
not comprehensible to respondents and its effect is 
left to this Honorable Court.

Jurisdiction will be assured and this brief will 
attempt the merits only.



SECON D

The controversy arises out of rights provided in 
the Will of Samuel Ross set up in the answer p. 5, 
and the pivotal question is whether the defendants 
in the bill and plaintiffs in the feigned issue, p. 9, 
are “ among any children that he (Edmond Ross) 
may hereafter have born to him in lawful wedlock.” 

i q  “ Hereafter”  meaning after execution of the Will 
July 15th, 1871, p. 72. The proof is, p. 17 and
18, and Ex. p. 73, that Edmond married Mary 
Cavanaugh, October 24, 1873* These defendants, 
Charles S. and Jennie J., were the fruits of such 
marriage, p. 19. Edmond died July 19, 1888, p.
19. The executor of the Will, Charles Sparks, 
recognized the defendants as ‘ entitled by his pay-
ments to the family till 1902, four years and up to

20 his death— then his son, E. K. Sparks, took hold 
of the estate and challenged the right of these de-
fendants, p. 20, etc. The mother of these children 
never heard of her husband, Edmond’s marriage to 
Maria Moose till 1902, when she was informed by
E. K. Sparks, the son of the executor, Charles. 
The complainants evidently claim as Residuary 
Legatees of Samuel, p. 71.
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Complainants, Amelia and Emma, concede the 
formal legitimacy of defendants and the innocency 
of the mother, Mary, as to any intercourse which 
her husband, Edmond, may have had with Maria 
Moose, and the question which must control final 
determination in any Court and all Courts is, do



the complainants in this concrete and specialized 
controversy succeed by their evidence in basterdy- 
ing defendants by establishing the impossibility of 
their mother having legitimate children by their 
father, Edmond, for the sole reason that he lived 
and died the husband of Maria Moose, who is 
the real oracle that is no doubt much relied 
upon to speak the fate of these children and estab-
lish the enterprise of the aunts, these complain- ^  
ants is Maria Moose herself, p. 43, by deposition 
taken January 3, 1906, some 44 years after the 
marriage she claims between herself and Edmond.
She says there was a marriage scene enacted p 45, 
in the presence of her father and mother, the 
preacher and his wife, and that the name of the 
minister was Mr. Eouden. No matter how formal 
the marriage scene— if it appears by evidence that 20 
the ceremony by the parties was had in jest— though 
the officer supposed himself exercising his office 
legally, the Court will nullify the marriage.

McClurgv. Terry, G. C. E. G., 225.
Marriage is a civil contract, and must contain 

the same mutuality as any other obligatory treaty.
Voorhees v. Voorhees, 1 Dick, 411, 2 do B. 15.

355.
T , 30
In the examination of the deposition of Mrs.

Prehl, nee Maria Moose, there is an entire absence 
of any statement of any acts of Edmond Ross, 
indicative of matrimonial intent. His acts ever 
after the date of such simulation of marriage as acts 
and doings which speak louder than words cannot 
be reconciled with any marriage treaty with Maria.
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They wholly negative it from the first to the last 
and this all so consistently that it is superrogation 
to discuss them.

Then in Mrs. Prehl’s deposition she displays her 
own acts and deeds for 40 years respecting the moral 
and legal obligation of marriage with Edmond. 
Does she disclose habit, conversation and demeanor 
matrimonial? It is essential to the proper solution 
of this case to subject her acts, sayings and demeanor 
to the lime light.

P. 44, Q. “ When did you become acquainted with 
Bdmond B. Ross?”

“ A. Well, in what way do you mean?”
Mr. French could have helped her by prodding 

with the question— the way Cane knew his wife in 
the land of Nod ? The counsel evade the point of 

20 the “ What way do you mean?” But the counsel 
proceeds, p. 45, “ Where did you first meet him ?” 
Ans. “ At Peashore— I was up there picking peas 
with a Mr. Duncan,” etc.

She does not s a y  she got acquainted with Ed-
mond in thé Pea Patch. So she evades the ques-
tion as to the spot where she made his acquaintance, 
exceptas to the neighborhood, “ Peashore.” Ed- 

3q mond evidently was of good family, not a pea picker, 
but what can be inferred respecting Maria?

The scene at her father’s house, with preacher 
Bouden, may have been a ruse for undisturbed 
lâtson faire during the winter and that Mrs. Prehl 
is now serving herself. Her anxiety to exhibit 
Bible entries, p. 45, made by herself, may tend to 
show how the marriage record, Eq. p. 2, p. 73,
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came into existence two years after the marriage 
in 1862. The value of her verbal testimony van-
ishes when her testimony, p. 53-54, touching the 
marriage with her present husband is examined. 
This marriage by Mr. Alday does not look like a 
marriage of any canonical dignity. It might ans-
wer two purposes— a marriage for convenience, and 
no marriage in case of a prosecution for bigamy.

FOURTH

Then did these defendants have a jury trial ac-
cording to the report of the trial?

Did the defendants get any further than a trial 
by a Judge with a jury and without the consent of 
defendants and against their protest. If not then 
was it not a debt of justice for chancery to rub out 
the verdict? 20

Even if the defendants had offered no evidence at 
all Scudder says:

At. City R. R. Co. vs. Gooden, 33 Vr. 401.
‘ ‘The defendant called no witness and in no way 

weakened the prima facie proof of such marriage.
Of course the jury might have disbelieved the testi-
mony, and doubtless the Judge on request would 
have submitted the fact of marriage to the jury 30 
instead of assuming it as proved by indisputed 
testimony, but he was not asked to do so and no 
exceptions were taken to the charge.”

It is difficult to conceive a case involving the 
question whether there was in fact a marriage 
wherein property rights, and legitimacy of children, 
were involved; that the contract of marriage could
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be precipitated as a mere question of law. The 
learned V . C. Chancellor quotes with approval:

I Bish. on M. & D. 956. It is laid down:
“ This presumption, expressed in the maxim 

semper praesumitur matrimonium is spoken of in 
an early chapter. Every intendment of the law 
leans to matrimony. When a marriage has been 
shown in evidence, whether regular or irregular, 
and whatever the form of proofs, the law raises a 
strong presumption of its legality— not only cast-
ing the burden of proof upon the party objecting, 
but requires him throughout, in every particular, to 
make plain, against the constant pressure of this 
presumption, the truth of law and fact that it is 

. illegal .and void. So that this issue cannot be tried 
like the ordinary ones, which are independent of 

20 this presumption. And the strength of the pre-
sumption increases with the lapse of time through 
which the parties are cohabitating as husband and 
wife. It being for the highest good of the parties, 
of the children and of the community, that all in-
tercourse between the sexes in form matrimonial 
should be such fact. The law then administered by 
enlightened Judges, seizes upon all probabilities, 
and presses into its service all things else which 
can help it, in each particular case, to sustain the 
marriage, and repel the conclusion of unlawful com-
merce.”

There is clear septical sumptoms in the brains 
that can undertake in such a controversy as this to 
segregate the question whether Edmond and Maria 
were married in December, 1862, and coniine the
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i n v esti g ati o n t o f a ct s a n d cir c u mst a n c e s li mit e d t o 
t h at p arti c ul ar ti m e. T h e pr o bl e m f or s ol uti o n i s 
w h et h er t h e c o m pl ai n a nt s or t h e d ef e n d a nt s w er e 
s ucc ess ors t o t h e pr o p ert y of S a m u el R o s s, d e c e as e d 
at t h e ti m e of fili n g t h e bill i n 1 9 0 4. T h e all e g a-
ti o n of t h e bill i s t h at t h e d ef e n d a nt s cl ai m. T h e 
all e g ati o n of t h e a ns w er i s t h at t h e d ef e n d a nt s 
cl ai m a n d t h e y s et u p t h e affir m ati v e s as r e q uir e d b y 
t he i nt err o g ati ori es c o n stit uti n g t h e c o m pl ai nt. ■

T h e a ns w er s et s u p t h e affir m ati v e t h at t h e y ar e 
t he c hil dr e n of B d m o n d, b o m i n l a wf ul w e dl o c k of 
a m arri a g e wit h M a r y C a v a n a u g h, O ct o b er 2 4t h,
A. D. 1 8 7 5.

It will b e n oti c e d t h at t h e c as e as f or m ul at e d b y 
t h e pl e a di n gs d o es n ot r ef er t o B d m o n d’ s m arri a g e 
wit h M ar y M o os e.

T hi s l a st m ar ri a g e d e v el o p e d i n t h e h e a ri n g b e- 2 0 

f or e Vi c e C h a n c ell or G r e y, wit h at l e a st o n e r e s ult 
a n d t h at i s t h e f ei g n e d i s s u e s e nt t o t h e S u pr e m e 
C o urt r e s ulti n g i n t h e t ri al w hi c h t h e l e ar n e d Vi c e 
C h a n c ell or f o u n d t o b e a b orti v e, n ot b e c a us e t h e 
J u d g e l a c k e d t h e p o w er i n a pr o p er c as e, t o dir e ct a * 
v er di ct f or c o m pl ai n a nt s, b ut b e c a us e t h e e vi d e n c e 
di d n ot a ut h ori z e s u c h a cti o n o n t h e m erit s i n p oi nt 
of l a w, p. 7 7. 3 Q

W h et e er t h e l at e nt i nt e nt of t h e f or m of i s s u e 
w as c o ntri v e d t o c o n c e d e t h e m er e f or m of m ar ri a g e 
of M ar y C a v a n a u g h wit h B d m o n d a n d t h u s d e pri v e 
it of all pr o b ati v e f or c e i n t h e i n v e sti g ati o n of B d- 
m o n d’ s m arri a g e wit h Mi s s M o os e i s c o nj e ct ur al.
If s o it i s a gr e at wr o n g, a vi ol e nt p er v er si o n of t h e 
e n er g eti c s y st e m of h u m a n d o m esti c e c o n o m y d e-
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veloped in the last one hundred years into substan-
tive law.

The marriage 'bel non cannot conceivably be 
placed in any form of judicial crucible to be investi-
gated by itself as an essayist fuses a piece of metal 
to determine its component parts.

This question of marriage vel non is usually a 
^  factor more or less controlling in the adjudication 

of rights to administer decedent’s estate. Rights 
of succession as heir and next of kin, divorce nulity 
of marriage, alimony, etc. In the present concrete 
case in hand whether complainants or defendants 
succeed to provisions of decedents Will may in one 
issue be said to be to prove the generic question of 
the legitimacy of defendants. First subordinate 
species, the marriage of defendant’s mother with 

20 Bdmond, their assumed father. Second subordi-
nate species, the marriage of Bdmond with Maria 
Moose.

Because of the orderly, reputable and confessedly 
innocent marriage of Mary Cavanaugh with Bd- 

' mond, settled law seizes upon this fact with avidity 
to avoid wrong to her and her innocent offspring, 
these defendants; and in the soulful diction of

“ I Bish. on M. & D. 455, ‘Unborn children do 
not cry out from their mother’s womb, demanding 
that they may not be bastardized, lose a father and 
know only a disgraced mother.”

But as Bdmond cannot have two wives at the 
same time the question of whose husband was Bd-
mond at his death, become by established preced- 
dents, a question of public policy very largely.
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And this social policy has been established by the 
Courts, and for our guidance, we must look for 
analogies.

.Supposed Moose and Cavanaugh had applied for 
administration of Edmond’s estate, such exam-
ples as:

Wallace Case, 4 Dick, 530 and Badger v. Bad-
ger, 88 N. Y. 546, will bear examination; it is ^  
enunciated. “ The fact that respondent was more 
diligent than the petitioner in applying for letters 
of administration, and that letters have been 
granted pursuant to her application, manifestly 
does not put the petitioner under any burden that 
she would not have been called upon to bear if both 
parties to this proceeding had simultaneously ap-
peared as rival claimants for letters. ’ ’

1 ‘Nor should either of these women be accorded 20 
the benefit of a legal presumption against the 
other.”

“ Will it be said that the respondent is preferen-
tially entitled thereto because her claim to be the 
decedent’s wife is in point of time antecedent to 
that of the petitioners ? This contention would 
rest upon a very palpable begging of the very ques-
tion at issue, which is, Was the respondent the 
decedent’s wife at any time ?”

May not the petitioner invoke for herself and her 
children the kindly presumption with which the 
law surrounds one whose matrimonial status is 
assailed? May she not, indeed, invoke it even 
with greater propriety and cogency than the respon-
dent, seeing that the latter’s connection with the

9



defendant was admittedly illicit in its origin while 
lie was united to the petitioner in fade ecieae in a 
matrimonial relation which lasted for twenty-eight 
years and only ended with his life?’* The learned 
Justice further says:

“ In general, and by the opinion of most Judges, 
if while three persons are living, two of them co- 
habiting matrimonially, and then separating, one 
of them and a third do the same, no marriage in 
either instance will be presumed from such mere 
cohabitation and repute; but if the actual fact of 
marriage is proved as to either one of the cohabit-
ants, it will not be invalidated by the evidence of 
the other.”

Chamberlain v. Chamberlain, 71 N. Y. 423; 
Dysart Peerage Case, 6 appr, Cas. 189, 534.

20 Again, suppose Bdniond, before his death, had 
found it to be for his profit to resume relations with 
Moose, and had attempted to nullify his marriage 
with Cavanaugh and alleged a previous marriage 
with Moose. Vice Chancellor Pitney says in

Stevens v. Stevens, II Dick. 496:
“ It is impossible not to discover in all these cases 

a deposition on the part of the Court to hold in 
30 favor of the marriage where there is issue which 

maybe bastardized by a contrary ruling.”  Cita-
tions, exhausting the subject: Rooney v. Rooney, 
2 Dick, 232; and Young Appeals, 52 Mich. 592.

“ The opinion of this Court was pretty clearly 
intimated on the hearing, and careful review of the 
record and briefs of counsel fully confirm the views 
then expressed. The deceased, when he died, was

10



living with a woman and claimed her to be his wife, 
and who, as the Circuit Court Judge says, un-
doubtedly married him in good faith and lived with 
him, supposing her marriage, to be lawful; she was 
left in full possession of his home, and so remained 
quietly until disturbed by petitioner. ’ ’

“The finding of the Circuit Court Judge have 
been carefully re-examined, and in none of them 
do we discover the fact found that the petitioners at 
the time of the decease of Austin H. Odell, or at 
any other time was his lawful wife.”

“This was the important question in the case, 
and it is left wholly undetermined. Borne circum-
stances are made to appear bearing on the subject, 
but nothing that can be received as evidence of a 
valid marriage. Very important social relations 
and property interests maybe affected and in many 20 
instances disappointed or completely destroyed by 
the destruction of family relations thus irregularly 
established. And when the relations so exist and 
have long been acquiesced in by all parties and the 
technicalities of the law7- are invoked as the means 
of producing such consequences, Courts will require 
full convincing proof of all the facts necessary to 
effect such a consummation. The petitioner in this 
case not having brought her proofs within this 
equitable and just rule imperatively demanded by 
the best interests of all the parties interested as well 
as society, must necessarily fail.”

Supposed Bdmond had been given by his father’s 
Will a fee in the lands in controversy and Cava-
naugh had asked dower, we will find so far as mar-
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riage is concerned, the same presumptions prevail-
ing to advance an enlightened public policy. Smith 
v. Smith, 23 Vr. 207.

Scudder, Justice, cites Piers v. Piers, 2 H. L. 
231; that “ the question of the validity of a mar-
riage cannot be tried like any other question of fact, 
which is independent of presumptions, for the law 
will presume in favor of the marriage. This pre- 

 ̂ sumption must be met with strong, distinct and 
satisfactory proof.”  And this presumption grows 
in intensity with the experiences of time.

Myers v. Pope, 110 Mass. 314; Com. v. Munson, 
127, Mass. 459; Matter of Matthews, 153, N. Y. 
444; Stevens v. Stevens, II Dick. 498.

FIFTH

20 Now as the testimony stood on the evidence when 
the Court directed a verdict, the direction was a 
farce and can only be maintained even in appear-
ance except upon the hypothesis that the marriage 
between Hdmond and Moose was as matter of law 
so conclusively established, that if the jury should 
find in favor of the legitimacy of defendants, any 
Court Sua. Sponte would set the verdict aside.

30 The marriage of Cavanaugh being conclusive as 
to form and innocence of Cavanaugh, the value of 
the evidence in favor of the first marriage must be 
considered in the light of established law, and that 
value is “ Nil”  as to all habit and repute of mar-
riage by all the cases and this elimination leaves 
but a single method left and that is strict proof of 
the marriage contract itself by eye witnesses or by

12



statutory substitutionary proof which uncontra-
dicted of course is conclusive. Rooney v. Rooney,
9 Dick, 231.

In the first place the complainants introduced 
the following records, p. 73 : “  This is to certify
that Edmond B. Ross of Camden, in the State of 
New Jersey, and Maria Moose of Woolrich, in the 
State of New Jersey, were by me joined together in 
holy matrimony, on the fourth of December in the ^  
year of our Lord one thousand eight hundred and 
sixty-two.

In the presence of Elizabeth Loudenslager, Joseph 
Moose. Jac ob  L o u d e n s l a g e r ,

Elder of the M. E. Church.
“ Recorded July 29th, 1864.
Book “ D” Marriages, page 145.
Clerk’s Office at Woodbury, New Jersey.”  20
Now at the time of this exploited marriage there 

existed in this state statutory laws authorizing 
registration of marriages, but under legal limitations 
confined to the celebration by the Justice of the 
Peace, or a stated and “ ordained minister of the 
Gospel.”

It must be born in mind that all the evidence 
touching stated and ordained minister, is contained 
in the certificate itself. The authorization of this 
celebration, is limited to exclude all such inferences 
as ministers de facto, especially where strict proof 
is required as in this case.

Westfield v. Warren, 3 Halst. 249; Fox v. 
Lamberton, 20 Halst, 280; 2 Har. 59; and Rooney 
v. Rooney, Supra.

13



To authorize the certificate of such an officer, 
some evidence is required of his official character on 
the point of “ stated.”

C. v. Spooner, I Pick. 235; Kebbs v. Antram, 4 
Conn. 134; Gashen v. Stonington 4 Conn. 209; 
State v. Dooris, 40 Conn. 14.

In Erwin v. English, 23 At. Rept. 753, the fol-
lowing language is used:

‘ ‘In order to the admissibility of the record it 
should at least appear under appropriate heading in 
the marriage register, the date of the marriage and 
the names of the parties, and that they have been 
entered by the officiating clergyman, together with 
his certificate attached to the record that he married 
the parties whose names are therein entered. It 
should further be shown that he was duly author- 

20 ized to perform the marriage ceremony and was 
required to keep a record thereof, etc.”

On the point of proof of ordination the Court 
says in Ritchie v. Weddener 30 Vr. 294:

“ In the evidence produced by the defendant be-
low, it appeared that when an ordained minister of 
the Protestant Episcopal Church is received into 
the Presbytery of the Presbyterian Church he is not 

3Q required to be reordained. His previous ordination 
is recognized as valid by the Presbyterian Church. 
The proof therefore that he had been received into 
the Presbytery of Newark sustained the averment 
that he was an ordained minister of the Presbyte-
rian Church.”

In Pettyjohn v. Pettijohn, I Houst. (Del). “ The 
solemnizing minister’s authority cannot be proved

14



by reputation. But it is sufficient in evidence that 
a Methodist church to which he was sent by a con-
ference received him as a regularly ordained min-
ister, that he officiated at this Church, administered 
the Sacraments two years und then he went to 
another circuit. ’ ’

It would be a waste of effort to attempt to show 
reasons why under our statute the term ‘ ‘ Blder ’ ’/ V # IQ
appended to Loudenslager’s name did not, cannot 
import stated and ordained minister of the Gospel.

Again, nearly two years elapsed between the 
time of the alleged marriage and the record. Now 
if this be an official record, it should be contempo-
raneous with the act ititended to be recorded.

Derby v. Salem 30, Vt. 727; I Greenl. Kv. 727.
Now if the registry is attempted to be justified as 

to the time of registry under Act 1795, March 4th, 20 
to secure contemporaneousness Section 6 provides 
“ That every Justice of the Peace and Minister of 
the Gospel shall make and keep a particular record 
of all marriage solemnized before him and transmit 
a certificate of every particular marriage (contain-
ing both Christian name and surnames) within six 
months after the solemnization thereof to the Clerk 
of the Court of Common Pleas of the county in 
which the marriage was solemnized.”

The minister’s own record must be made con-
temporaneous with the event recorded to be part of 
the res gestae and he must record in six months to 
prevent fraud.

Then Section 10 provides, “ That such books of 
marriages so kept by the respective clerks of the



Court of Common Pleas shall be admitted as evi-
dence in all Courts of Equity in this State.

But for present purposes, our act concerning evi-
dence, 1900, p. 370, Sec. 28, supercedes all other 
acts on the subject to which it relates, and this act 
provides that transcripts of returns to officer em-
powered by law to receive the same.

 ̂q Then in addition to the objection to* the tran-
script from the County Clerk’s office-----

1 st. That there was no evidence that Louden- 
slager was “ stated.” Vice Chancellor Pitney says 9 
Dick. 234: “ It seems to me there should be some 
proof of the character and authority of the person 
performing the ceremony. ’ ’

2nd. No evidence of ordination.
3rd. No evidence that he was a minister, ex-

cept his certificate “ Elder.”
4th. A record that does not purport to be 

returned to the clerk by any body, no body respon-
sible for its being in the clerk’s office.

5th. That there is no evidence that L o u d e n  - 

slager ever saw the paper, as it bears no date a n d  

in the strict proof required in this case it will be 
presumed that the paper was gotten up after his 

30 death.
6th. Loudenslager’s certificate purporting to 

have done something in the presence of other 
parties who are not certified to have signed their 
names themselves, and .

7th. That the paper did not get to the Clerk’s 
office till nearly two years after the event certified.

16



8,th. We liave the other objection that the 
County Clerk was not in 1862 authorized by law to 
receive ever so formal, return of a marriage.

It will be noticed, Statutes of N. J. 1847, there 
were two acts, one entitled, “  An act concerning 
marriages,” passed March 4, 1795, the other 
passed May 27th, 1799, entitled “  An act to regis-
ter births and deaths when required,” pages 376 
and 378 respectively. ^

Now by-laws of 1848, p. 155, the above two acts 
were consolidated under one, entitled, “ An act re-
lating to the registry and returns of births, mar-
riages and deaths, in the State of New Jersey.”

This act prescribes an entire new scheme, just so 
far as registry only is concerned. The qualifica-
tion of the officers to celebrate the marriages were 
untouched, this new scheme contemplated-----  20

1st. That a record be made and kept by the 
minister or justice.

2nd. A return copy of the record made and kept 
by the justice or minister to the Township Clerk.

3rd. A tabular return to the Legislature, of the 
copies on file in the Township Clerk’s office.

It will be noticed that the record, as a legal 
memorial was in the possession of the minister or 3Q 
the justice, copies were sent to the Township Clerk, 
constituting files.

The laws of 1851, p. 435, altered by amendment 
the laws of 1848 and prescribed a system of regis-
tration by the Township Clerk and a return to the 
Secretary of State, so that if the assessor gathered 
up the information and reported it to the Township

17



Clerk, there were two sources of information, the 
records of the Township Clerk and the records of 
the Secretary of State.

If, however, the minister and justice kept a 
record according to the law there would be three 
legislative records capable of transcript evidence 
under our Statutory Bvidence Laws, 1900, p. 362, 
Sec. 28.

10
Laws of 1862, p. 161, and Laws of 1863, p. 472, 

are unimportant and so was the state of the law 
till 1866, p. 960, when the scheme was somewhat 
remodeled. 34 Vr. 329.

It will be noticed that the revision of 1874 on the 
subject of marriage, births and deaths p. 631 is 
like a Chinese laundry ticket, or the talk at the 

2  ̂ confusion of tongues, Tower of Babel. It requires 
a Vice Chancellor to interpret it.

So there was a great wrong in overruling objec-
tions to the Gloucester County Clerk’s record of 
1864. See exposition of the law of repeal by con-
struction, II Vr. 260.

30

Third. Now as to Loudenslager’s diary. Mr. 
French, with some flourish of triumph, p. 41, vindi-
cates the diary as he called it. The notes of evi-
dence fails to disclose the contents of the diary, so 
that it will have to be inspected to determine its 
value. It will be found to be a mere summary of 
what among other things occurred.

It does not purport to be an official register kept 
in pursuance of the law. V. C. Pitney says: 
Rooney v. Rooney-----

18



“It must be remembered that a mere certificate 
of marriage signed by a clergyman or magistrate 
unattended by an oath and both signed by the con-
tracting parties, cannot upon any recognized prin-
ciple, and in the absence of any enabling statute be 
held to be evidence of the marriage (authorities) a 
different rule prevails as to entries of an official 
register kept in pursuance of law.” Mere antiquity 
cannot convert the vagaries in a diary into an 
official register.

There is not in this case a scintilla of evidence, 
that Loudenslager was an official, authorized to 
make a register, a sacred, legal memorial of any 
such dignity as is required in this case or in any 
other case involving devolution of property, illegi- 
timatizing of defendants.

There is an entire absence of suggestion that this 20 
casual entry was in any wise intended to be a 
record to comply with the law and hence inadmis-
sible.

Its antiquity is of no force. It is inanimate 
vaguary. What is a record, a registry ? Recordia 
means to remember, to perpetuate a fact by artifi-
cial means by law. A record never gets old or dim 
with years. It is created to defy time. To be evi- 
dential in this case, it must some how be authorized 
by law and up to date the law has not evolved any 
such monstrosity.

But where did this diary come from ? It is laid 
down, I Whar. Kv.197: “ There must be proof that 
will positively trace the document to a custody that 
would be proper and natural for it at the time of its

19



inception. If the proof falls short of this the docu-
ment cannot be received. Thus, where a grandson 
of a former rector of a parish produced a book, pur-
porting to have been kept by such rector, but the 
book was not further traced to the grandfather, it 
was held ‘ ‘ that the book was not sufficiently 
proved. ’ ’

Randolph v. Gordon, 5 Price, 312; I Greenl. Bv. 
142; Wigmore on Bv. 2139,

But this diary is not a document. The verdict 
in this case should be rubbed out and as this case is 
referred bodily to Vice Chancellor Beaming, he 
should proceed in his own way to the end of this 
case. The enterprising aunts should not be kept 
in further doubt about depriving their brother’s 
children of the property their grandfather expected 

20 them to enjoy.

T. J. MIDDBBTON,

J. J. .CRANDALL,

For Defendants.
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T h e appellants, A m e lia  R . S p a rk s  and E m m a  R o ss, in 

possession o f  th e lan ds in q u estion , filed a b ill to  quiet 

title, under th e  statu te, a g a in s t  the responden ts.

T h e  d efen dan ts, a n sw e rin g , c la im ed  to  be ch ild ren  o f  

E dm und B . R o ss, un d er a  m a rr ia g e  celeb rated  O cto b er 

24, 1873, and  to  h a ve  title  u n d er w ill o f  S a m u el R o ss , 

w hich w a s d ated  J u ly  15 , 18 7 1 , p roved  J a n u a ry  26, 18 72 , 

and devised  certa in  p ro p erty  to  C h a rle s  A .  S p a rk s  and 

M a ry  A n n  M u r r a y  in tru st “ to  rece iv e  th e rents and  in-

com e o f  said  lan ds and m o n ey  and p a y  th e sam e fro m  

tim e to  tim e to  m y  son E d m u n d  B . R o ss  in such  m a n -

ner as not to  be lia b le  to  h is debts o r  co n tracts  d u r in g  

his n atu ra l life  and a fte r  h is d eath  to  p a y  the sum  o f  

one thousan d  d o llars to  h is  son S a m u el R o ss  s o n  of  h is  
w if e  f o r me r l y  M a r i a  M o ose  i f  t h e n  l i v i n g ; the 

residue o f  said  lan ds and m o n ey  so  h eld  in tru st as a fo r e -

said on th e d eath  o f  th e  said  E d m u n d  B . R o ss  to  be 

equally d iv id ed  a m o n g  a n y  c h i l d r e n  t h a t  h e  m a y  
HEREAFTER HAVE BORN TO HIM IN LAWFUL WEDLOCK/” 
and that E d m u n d  B . R o ss  died  J u ly  19, 1888.

T h e  d efen dan t, u n d er th e  statute, applied  fo r  an issue 

at law .

T h e  issue w a s  fra m e d  to  settle  th e fa c t  w h eth er E d -

mund B . R o ss w as la w fu lly  m arried  to  M a r ia  M o o se  

(case, p a ge  8 ) .  T h e  issue, as fra m e d , w a s :

T h e  responden t asserted  (ca se , p a g e  1 3 )  “ T h a t  the 

said E d m u n d  B . R o ss  m en tion ed  in th e  sa id  b ill w as, 

on the tw e n ty -fo u rth  d a y  o f  O ceo b er, 18 73 , n ot the h u s-

band o f  M a ria  M o o se  nam ed in said  w ill, but, on  the 

con trary, on said  tw e n ty -fo u rth  d a y  o f  O cto b er, 18 73,
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said E d m u n d  B . R o ss had  n o  la w fu l w ife  and w a s la w -

fu lly  capable o f  co n tra c tin g  a le g a l and b in d in g  m arriag e , 

and  b e in g  so com petent the said  E d m u n d  B . R o ss, on 

th at d a y  and yea r, b efo re  and in the presen ce o f  H e n ry  

G oth e, then one o f  the Ju stices o f  th e P e a ce  in th  co u n ty  

o f  B u rlin g to n , in the S ta te  o f  N e w  Jersey , a u th o rized  to 

so lem n ize m a rria g e s  a c c o rd in g  to  the fo rm  o f  th e statu te 

in such case m ad e and p ro v id ed , w a s  la w fu lly  m arried  

to  one M a r y  C a v n a u g h ; th at as a  resu lt o f  said  m a rria g e  

* * * and  th at th e  lim itatio n  o v e r  exp ressed  in said

w ill o f  said  S a m u el R o ss, b y  w h ich  said  p rem ises w ere 

to  be d isposed  o f  as p a rt o f  th e  resid u e o f  his estate  (as 

b y  his last w ill is p ro v id e d ) n e ver cam e in to  op eration  

and effect, w h ich  assertio n s the ap p ellan t d en ied ,”

T h e  appellants, a n sw e rin g , at p a g e  15 , “ th a t th e said 

E d m u n d  B . R o ss  w as, on th e  said  tw e n ty -fo u rth  d a y  o f 

O cto b er, 18 73, the husban d o f  th e said  M a ria  M o o se  and 

con tin ued  to  be h er la w fu l husban d until h is d e a th ; th at 

the said  M a r ia  is still l iv in g  and th at th e sa id  C h a rles 

S . R o ss  and  Jennie. I. T h o rn to n  are  not ch ild ren  o f  the 

said  E d m u n d  B . R o ss, b orn  to  h im  in la w fu l w ed lock , 

and th at th e y  h a ve  no estate  o r  in terest in sa id  lan d s.”  

T h e  issue so  fra m e d  w a s tried  at the S u p rem e C o u rt 

C ircu it.

T h e  resp o n d en ts’ p r o o f w a s :

T h e  w ill o f  S a m u el R o ss.

T h e  m a rr ia g e  o f  E d m u n d  B . R o ss w ith  M a r y  C a v -

n a u gh , O cto b e r  tw e n ty -fo u rth , 18 73, b y  a  m a g istra te  at 

B rid g e b o ro , B u r lin g to n  co u n ty, N e w  J e r se y ; th at th ey  

w e n t to  V ir g in ia , w h ere  E d m u n d  to o k  a  fa rm  to  w o rk  on
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shares; that th ey  return ed  to  P h ila d e lp h ia  a  y e a r  la te r ; 

that they rem ained  in P h ila d e lp h ia  tw o  m on ths and then 

lived in the v ic in ity  o f  Cam den-; th at E d m u n d , d u rin g  

his life, received  th e in terest fro m  th e estate  le ft  b y  his 

father; th at he died  J u ly  n in eteenth, 18 8 8 ; th a t th ere 

were nine children  b orn  o f  the m a rria g e , th ree  o f  w h o m  

are liv in g , tw o  o f  w h o m  a re  the resp o n d en ts; th at a fte r  

the death o f  E d m u n d  B . R o ss an a llo w a n ce  w a s m ade 

that g ra d u a lly  g r e w  d o w n , b e in g  co n sid era b ly  m ore  

when E d m u n d  B . R o ss d ied  th an  y e a rs  a fte r ;  th at E d -

mund B. R o ss and  M a r y  C a v n a u g h  liv ed  to g e th e r  as 

husband and w ife .

T h e a p p ellan ts’ p r o o f w a s :

1. T h a t M a ria  P re h l testified  th at she w a s  M a ria  

Moi^e, d a u g h ter  o f  Joseph and Jan e M o^Se; th at she 

became acquain ted  w ith  E d m u n d  B . R o ss  tw o  y e a rs  be-

fore she m arried  h im ; th at she m arried  him  in 1862, 

reading fro m  a m em oran d u m  m ade b y  h er a t the tim e 

o f the m a rria g e  in a B ib le  D ecem b er 4, 18 6 2 ; th at she 

was m arried  in h er fa th e r ’s house in the p a rlo r, in the 

presence ' o f  “ m y  m o th er and  fa th e r  and the p reach er 

and his w ife .”

“ Q ues. W h o  w a s th e m in ister w h o  m a rried  y o u ?
A n s. M r. L o u d e n .”  ( P a g e  4 5 .)

O n  cro ss-exa m in atio n  (p a g e  5 6 )  she ca lls the m in ister 

M r. L o u d en sla g er, and sa y s  th at h er fa th e r  and m oth er, 

M r. L o u d e n sla g e r  and his w ife  a re  a ll dead'.

T h a t one b o y  w a s born o f  th e m a rr ia g e  O cto b e r  23, 

1863, and died  in h is ten th  yea r.
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T h a t  a fte r  h er m a rr ia g e  w ith  E d m u n d  B . R o ss  they 

lived  to g e th e r  w ith  h er p aren ts u n til th e  fo llo w in g  

s p rin g ; h er fa th er to ld  E d m u n d  he th o u g h t th at E d -

m und had been w ith  them  lo n g  en o u g h  and th at he 

sh ou ld  lo o k  o u t fo r  a place fo r  b o t h ; th at E d m u n d  went 

a w a y ;  she n e ver sa w  h im  b u t once a fte r w a r d s ; heard 

th at he w a s c o u rtin g  an o th er w o m an  and d id  not bother 

a n y  m ore (p a g e  4 7 )  ; th a t she v is ited  h is fa m ily ;  that 

she m ad e an e ffo rt to  g e t  a reco rd  o f  h is m a rr ia g e  to the 

o th er w om an . ( P a g e  4 8 .)

2. B o o k  fro m  G lo u cester  C o u n ty  C le r k ’s office, “ M a r-

r ia g e s  D ., 18 5 2 .”  T h e  en try  is :

“ T h is  is to  c e r t ify  th a t E d m u n d  B . R o ss , o f  Cam den, 

in the S ta te  o f  N e w  J ersey , and M a r ia  M o o se , o f  W o o l-

w ich , in the S ta te  o f  N e w  J ersey , w e re  b y  m e jo in ed  to -

g e th e r  in h o ly  m a trim o n y  on th e fo u rth  d a y  o f  D ecem -

ber, in th e y e a r  o f  o u r L o r d  one th ou san d  e ig h t hundred 

and s ix ty - tw o , in th e presence o f  E liza b e th  X  L ouden - 

s la g e r, Joseph M oose.

J A C O B  L O U D E N S L A G E R ,  

E ld e r  in the M . E . C h u rch .

R eco rd ed  J u ly  29, 1864.

Fr a n k u n , C le r k .”

( P a g e s  58 and 7 3 .)

3. T h e  d ia r y  o f  Jacob  L o u d e n s la g e r, w h ich  contained 

th e fo llo w in g  en try  in th e y e a r  18 6 2 :

“ 1 D e er., M o n d a y , M er. 44, a t 6 A .  M ., so m ew h at 

rain y.

4  T h u r sd a y , M er. 22, at 7  A .  M . In  th e ev e n in g  I 

so lem n ized  m a rr ia g e  b etw een  E d m u n d  B , R o ss o f  C am -
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den and M a ria  M o o se  at th e h o m e o f  h er fa th e r  Joseph 

Moose in W o o lw ic h  to w n sh ip  G los. co u n ty, N . J .”  

(Pages 4 1 , 42, 64 and 7 5 . )

4. B y  A n d r e w  J. H en d rick so n , a  n e igh b o r, th at he 

knew M a ria  M o o se , h e r  fa th e r  and  m o th e r; liv e d  n e ig h -

bors; that she is n o w  th e w ife  o f  A u g u s t  P fe h l in W o o d -

bury; that he k n e w  o f  th e m a r r ia g e  but d id  not see it ;  

that her husband, R o ss, liv e d  w ith  h er th ere at h o m e ; 

could not sa y  h o w  lon g. ( P a g e s  3 1 , 3 2 .)

5. B y  M a r y  A d a m so n , th a t sh e k n e w  both  and th at 

Edm und cam e d o w n  th ro u g h  the co u n try , stopped a t m y  

home and told  m e he w a s m arried  to  M a r ia  M oo se , and 

that w as b etw een  42 an d  43 y e a rs  a g o ;  th a t he w a s on 

his w a y  d o w n  to see his w ife  and th ey  liv ed  in  A s b u ry , 

N ew  Jersey.

T h e C o u rt d irected  a  v e rd ic t  fo r  th e appellants. ( P a g e  

65-)

R espondents th en  m oved  b e fo re  th e C h a n ce llo r  to  set 

aside the v e rd ict an d  fo r  a  n ew  tria l.

T h e  C h a n ce llo r  decreed  “ th at th e a fo re sa id  ve rd ict 

against these d efen d a n ts an d  in fa v o r  o f  com p lain an ts 

be and the sam e is h ereb y  set aside, an d  be hen ce fo r  

nothing holden, an d  a  n ew  tria l o rd e re d .”  ( P a g e  8 3 .)

F ro m  th at decree th e  appeal is taken .

T h e  V ic e  C h a n ce llo r  co n sid ered  th a t w h ile  a  d irectio n  

m ight be g iv e n  y e t  in  th is case, th e ev id en ce  w a s  not to  

his m ind sufficient to  o verco m e the p resu m p tion  o f  le g a lity  

o f the subsequent m a rria g e .

B ecause o f  la c k  o f  p r o o f th at L o u d e n s la g e r  w a s a  

m inister.

B ecause the m a rr ia g e  reco rd  w a s  in ad m issib le, not be-

ing lod ged  w ith  th e re c o rd in g  officer w ith in  s ix  m on ths.
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T h e  orde r  is  a p p e a e a b e e .

B r a d y  v s. C a r ta r e t  R e a lty  C o .,  4 R o b b in s , 74 8 .

T h e  T r ia e  Ju d g e  h a d  p o w e r  to  d ir e c t  t h e  v e r d ic t .

T h is  is a d m itted  b y  th e V ic e  Chancellor-.

T h e  issue is to  be tried  b y  th e  L a w  C o u rt  in the sam e 

w a y  as o th er issues in th a t co u rt a re  tried . T h e r e  is no 

specified w a y  n or a n y  req u irem en t th at th ere sh all be a 

A^erdict.

T h e r e  can  be a t th is tim e no serio u s d ou b t th at the 

C o u rt  m a y  at a n y  tim e d irect a v e rd ic t w h e n  th e fa cts  are 

u n d isp u ted , an d  th at th e ju r y  sh o u ld  fo llo w  such  d irec-

tion.

W h ile  q u estion s o f  fa c t  a re  to  be su bm itted  to  the ju r y  

and n o t to  be d eterm in ed  b y  th e  C o u rt, th e in terven tio n  

o f  a  ju r y  is o n ly  req u ired  w h e re  som e q u estio n  o f  fa c t  is 

co n troverted .

In  M e r c h a n ts  B a n k  v s. S t a t e  B a n k , 1 0  W a ll ,  6 0 4 -6 3 7 , 

v e rd ict in stru cted  fo r  d efen d an t. T h e  S u p rem e C o u rt, 

b y  Ju stice  S w a y z e , h e ld : “ A c c o r d in g ly  to  th e settled  p ra c -

tice  in  th e co u rts  o f  the U n ite d  S ta te s, it w a s  prop er to 

g iv e  th e in stru ctio n  i f  it w e re  c lea r  th at th e p la in tiff  could  

not reco ver. I t  w o u ld  h a ve  been id le  to  p roceed  fu rth er 

w h en  such m u st be th e  in ev ita b le  resu lt. T h e  practice 

is a w ise  one. I t  saves tim e an d  c o s t s ; it g iv e s  th e certa in -

ty  o f  applied  scien ce to  th e resu lts o f  ju d ic ia l in v e stig a -

tio n  ; it d ra w s c le a rly  the lin e w h ich  sep arates th e p rovin ce 

o f  the ju d g e  an d  th e ju r y , an d  fixes w h e re  it b e lo n g s the 

re sp o n sib ility  w h ich  sh o u ld  be assum ed  b y  th e C o u rt .”
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In P le a s a n ts  v s. F a n t , 2 2  W a ll, 1 1 6 - 1 2 2 ,  the S u p rem e 

Court o f  the U n ite d  S ta te s, b y  Ju stice  M iller , sa ys : “ It  is 

the d uty  o f  a C o u rt  in its re lation  to  the ju r y  to  p rotect 

parties fro m  u n ju st ve rd icts  a r is in g  fro m  the ign o ra n ce  

of the rules o f  la w  an d  o f  ev id en ce an d  fro m  im pulse o f  

passion o r p re ju d ice  o r  fro m  a n y  o th er v io la tio n  o f  his 

law fu l rig h ts  in the con d u ct o f  a  tr ia l.”

S p e a k in g  o f  ev id en ce  insufficient to  j u s t ify  a  ve rd ict : 

“ M u st the C o u rt  g o  th ro u g h  the id le  cerem o n y  in such 

a case o f  su b m ittin g  to  th e ju r y  the testim o n y  on w h ich  

the p lain tiff relies, w h en  it is c lea r  to  th e ju d ic ia l m ind  

that if  the ju r y  sh o u ld  find a v e rd ict fo r  the p la in tiff the 

verdict w o u ld  be set asid e and a n ew  tria l h ad  ? ' S u ch  a 

proposition is ab su rd  an d  a c c o rd in g ly  w e  h o ld  the tru e  

principle to  be th at if  the C o u rt  is satisfied  th at, co n ce d in g  

all the in feren ces w h ich  the j u r y  co u ld  ju stifia b ly  d ra w  

from  the testim on y, the evid en ce is insufficient to  w a rra n t 

a verd ict fo r  the p la in tiff, the C o u rt  sh o u ld  sa y  so to  th e 

ju r y .”

In R a ilr o a d  C o m p a n y  v s. F r a lo f t ,  10 0  U . S . ,  2 6 , Ju stice  

H arlan , sp eak in g  fo r  th e S u p rem e C o u rt  o f  th e U n ite d  

States on  an excep tio n  to  the ru lin g  o f  the lo w e r  co u rt 

in re fu sin g  to  d irect a  v e rd ict, sa y s : “ H a d  th ere been no 

serious co n tro v e rsy  ab o ut the fa cts  and  h ad  the la w  upon 

the undisputed  evid en ce preclu ded  a n y  re c o v e ry  w h a te v e r  

against thè com p an y, such an in stru ctio n  w o u ld  h a ve  been 

proper.”

In H a r tm a n  v s . A ld e n  B x r . ,  5  V r . ,  5 1 8 - 5 2 0 - 5 2 1 ,  the 

Court, b y  Ju stice  W o o d h u ll, sa y s  : “ I f  the ev id en ce  o ffered  

by the d efen d an t w a s c le a rly  insufficient to  ju s t i f y  a  v e r-

dict in his fa v o r  on the plea o f  paym en t, th ere can  be no 

doubt th at it w a s the d u ty  o f  th e ju d g e  w h o  presid ed  at
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the tr ia l so to  in stru ct the j u r y  an d  to  d irect th em  as he 

d id  to  ren d er a  v e rd ict fo r  the p la in tiff .”

“ I f  these fa cts  had  been su bm itted  to  th e  ju r y  an d  a 

v e rd ic t ren d ered  fo r  the d efen d an t, co u ld  th a t ve rd ict 

h a ve  been set asid e as b e in g  u n sup p orted  b y  th e  eviden ce, 

o r as a g a in s t  th e w e ig h t o f  th e ev id e n ce ?  T h e  an sw er 

to  th is q u estion  fu rn ish e s the tru e  test o f  th e  correctn ess 

o f  the r u lin g  in  th e C o u rt  b e lo w .”

I f ,  in  the case in h and, the ev id en ce  h a d  been sub-

m itted  to  the j u r y  an d  the j u r y  fo u n d  th a t E d m u n d  B . 

R o ss  w a s  not the husban d o f  M a r ia  M o o se  w h en  he 

m a rried  M a r y  C a v n a u g h , th at v e rd ict • w o u ld  h a v e  been 

set aside. T h e r e  w a s no ev id en ce  to  ju s t ify  such  a find-

ing. N o  ev id en ce  fro m  w h ich  the ju r y  co u ld  d ra w  such 

an  in feren ce.

W h e r e  the fa cts  a re  not in d isp u te an d  the in feren ces 

fro m  them  a re  n o t in doubt, the q u estio n  a t issue is one 

o f  la w  fo r  th e C o u rt  and  the d irectio n  o f  a  v e rd ict is not 

erron eou s.

B e lc h e r  v s. M a n c h e s te r  B .  &  L .  A s s n . ,  C t . o f  E r r o r s ,  

6 /  A t l .  R e p .,  8 5.

In  S c h m it t  v s. T r a p h a g e n , 6 6  A t l . ,  9 5 7 , it ap p ears at 

th e tr ia l o f  th e  issue a t la w , o rd ered  on  a b ill to  quiet 

title , J u stice  D ix o n  d irected  a  ve rd ict. O n  m o tio n  fo r  a  

n ew  tria l, V ic e  C h a n ce llo r  G a rriso n  denied  th e m otion , 

s ta tin g  th at i f  it w a s one o f  le g a l title, it w a s  em in en tly  

one to  be passed  upon b y  th e  C o u rts  o f  L a w , „and su g -

g ested  th at th e best so lu tio n  o f  th e q u estio n  w a s  to  h a ve  

an  appeal taken  as p ro m p tly  as posible to  th e C o u rt  o f  

u ltim ate  decision.

T h e  issue w a s w h eth er E d m u n d  B . R o ss  w a s, on  

O cto b e r  tw e n ty -fo u rth , e ig h tee n  h u n d red  an d  seven ty-



three, the husban d o f  M a r ia  M oo se. T h e  responden ts 

asserted th at she w a s  n o t; th at E d m u n d  B . R o ss  h ad  no 

law fu l w ife  a t th at tim e and w a s  la w fu lly  capable o f  co n -

tracting  a  leg a l and  b in d in g  m a r r ia g e ; the ap p ellan ts 

asserted the co n trary .

t h e  responden ts p ro v ed  the w ill d ire c tin g  th at a fte r  

E d m un d’s death  m on ey  w a s  to  be p aid  to  h is son, so n  o f  

his w ife , fo rm e rly  M a r ia  M oo se , an d  then  p ro v ed  the 

m arriage o f  E d m u n d , O cto b e r  tw e n ty -fo u rth , e ig h teen  

hundred and seven ty-th ree.

T h e  ap p ellan ts p ro v ed  th e m a rr ia g e  o f  E d m u n d  B. 

R oss b y  one o f  the p a rties to  it, M a ria  M o o s e ;

B y  the reco rd  fro m  the C o u n ty  C le r k ’s o ffice;

B y  the adm ission s o f  E d m u n d  B . R o ss  to  M a r y  A n d e r -
son;

B y  the reco rd  kept b y  Ja co b  L o u d e n s la g e r, the m in ister.

T h e  responden ts d id  not a lle g e  o r  a ttem p t to  p ro v e  o r 

su ggest th at the first w ife , M a r ia  M oo se , w a s  e ith er 

d ivorced o r  d ead, a lth o u g h  the w ill o ffered  b y  them  and  

under w h ich  th e y  cla im ed  title  described  h er as. the w ife  

o f E d m u n d  B . R o ss.

T h e y  rest th e ir  case on the p resu m p tion  a r is in g  fro m  

the second m a rr ia g e  th a t E d m u n d  w a s la w fu lly  capable 

o f c o n tra ctin g  it, a lth o u g h  b y  th e issue th e y  w e re  re-

quired to  p ro v e  th at fact.

T h e r e  w a s  pr o o e  t h a t  Ja c o b  L o u d e n s l a g e r  w a s  
a  m i n i s t e r .

T h e  su g g e stio n  is m ad e b y  the V ic e  C h a n ce llo r  th at 

there w a s lack  o f  p r o o f th at M r. L o u d e n s la g e r  w a s  a 

m inister.
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F irs t, the C o u n ty  C le rk  accepted  and  reco rd ed , in 1864, 

his return  o f  the m a rria g e , sig n ed  “ E ld e r  in the M . E . 

C h u rc h .”

Secon d , G e o rg e  E . D o b b in s, a m in ister o f  the M e th -

o d ist E p isco p a l C h u rch , testified  th at (p a g e  6 0 ) an o r-

dain ed  m in ister m ig h t be a  deacon  o r  an e ld e r; th at an 

eld er had  the p o w e r  o f  an o rd a in ed  m in ister o f  so lem n -

iz in g  m a rria g e , and at p a ges 61 and  62 th a t th e  w o rd  

elder im plies th at he is an o rd a in ed  m in ister  o f  the 

M eth o d ist E p isco p a l C h u rch , im plies th at he is a  m in -

ister and  th at he is ord ain ed .

T h ir d , M rs . P re h l testified  th at he w a s a p reach er, a 

m in ister.

F o u rth , his d ia ry  sh o w s h im  to  h a v e  been a  m inister.

F if th , p rim a  fa c ie , M r. L o u d e n s la g e r  w a s a  m in ister 

a u th o rized  to  ce leb ra te  the m a r r ia g e ; respon den ts did 

not attem p t to  sh o w  th at he w a s not.

T h e  r e c o r d  f r o m  t h e  Ge o u c e s t e r  Co u n t y  Ce e r k ’ s
OEEICE WAS PROPERTY ADMITTED.

T h e  V ic e  C h a n ce llo r  a lso  su g g e ste d  th at it w a s d o u b tfu l 

i f  the record  fro m .th e  C o u n ty  C le r k ’s office w a s ad m issib le  

because n o t lo d g e d  w ith  the re c o rd in g  office w ith in  s ix  

m onths, and cites P e o p le s  v s . U t te r , 8 r  M ic h . ,  5 7 0 - 5 7 3 ,  

as an a u th o rity . A n  e x a m in a tio n  o f  th at case w ill sh o w  

th at it w a s an in d ictm en t fo r  rape. T h e  p rosecu tion  w as 

a llo w ed  to  put in evid en ce a certificate  o f  the m a rr ia g e  

o f  the fa th e r  and m other, d ated  D e cem b er seven teen th , 

e ig h tee n  h u n d red  an d  se ven ty-th ree, filed in the C o u n ty  

C le r k ’s office M a rch  22, 1899, w h ile  the tr ia l w a s in 

p ro g ress , w ith o u t p r o v in g  the h a n d w ritin g  o f  th e ju s -
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ti c e o r a c c o u n ti n g f o r t h e d e l a y o f fif t e e n y e a r s i n fili n g 

it.  T h e s t a t u t e r e q u i r e d t h e s e c e r tifi c a t e s t o b e d e li v -

e r e d t o t h e C o u n t y C l e r k n i n e t y d a y s a f t e r t h e m a r r i a g e.

T h e a c t o f 1 7 9 5 , R e v i s e d S t a t u t e s, p a g e 3 7 6 , b y i t s 

2 d s e c ti o n, p r o v i d e d t h a t e v e r y s t a t e d a n d o r d a i n e d m i n -

i st e r o f t h e G o s p e l i s a u t h o ri z e d a n d e m p o w e r e d t o s o l -

e m ni z e m a r r i a g e b e t w e e n s u c h p e r s o n s a s m a y l a w f u ll y  

e n t e r i n t o t h e m a t ri m o n i a l r el a ti o n .  S e c. 6 p r o v i d e d 

t h at t h e m i n i s t e r s h o u l d m a k e a n d k e e p a p a r ti c u l a r r e c - 

01 d o f all m a r r i a g e s s o l e m n i z e d b e f o r e h i m  a n d t r a n s m i t 

a c e r tifi c a t e o f e v e r y p a r ti c u l a r  m a r r i a g e  ( c o n t a i n i n g 

b o t h C h r i s ti a n n a m e s a n d s u r n a m e s ) w i t h i n s i x  m o n t h s 

a f t e r t h e s o l e m n i z a ti o n t h e r e o f t o t h e C l e r k o f t h e C o u r t 

o f C o m m o n P l e a s f o r t h e c o u n t y i n w h i c h t h e m a r r i a g e 

w a s s o l e m n i z e d.  S e c. 7 p r o v i d e s a p e n a l t y f o r n e g l e c t 

o f m i n i s t e r t o m a k e t h e r e t u r n.  S e c. 8 p r o v i d e s t h a t t h e 

C l e r k o f t h e C o u r t o f C o m m o n P l e a s o f t h e c o u n t y s h all 

l e g i s t e r a n d r e c o r d a ll s u c h r e t u r n s o f m a r r i a g e s a t l a r g e 

i n a b o o k t o b e k e p t f o r t h a t p u r p o s e, a n d n o o t h e r ; w i t h -

i n o n e m o n t h a f t e r r e c e i v i n g t h e s a m e.  S e c. 1 0 p r o v i d e s 

t h a t s u c h b o o k s h a ll b e a d m i t t e d i n e v i d e n c e i n all c o u r t s 

o f l a w a n d e q u i t y i n t h i s S t a t e.

T h i s a c t w a s i n f o r c e u n til a f t e r 1 8 6 8 ; i t i s f o u n d i n 

N i x o n ’ s D i g e s t o f 1 8 6 8 , p a g e 5 4 4 .

T h e a c t r e l a ti n g t o t h e r e gi s t r y ^ o f b i r t h s a n d d e a t h s 

a n d m a r r i a g e s o f 1 8 4 8 ( N i x o n ’ s  D i g e s t o f 1 8 6 8 , p a g e  

^l ;  P '  1 8 4 $ , p a g e 1 5 5 )  p r o v i d e s f o r a  r e g i s t r y  i n t h e 

S e c r e t a r y o f S t a t e’ s o ffi c e, b u t d i d n o t r e p e al t h e m a r r i a g e 

a c t ei t h e r i n t e r m s o r b y i m p li c a ti o n .

T h e s u p pl e m e n t o f 1 8 5 1 ( P . R . 1 8 5 1, p a g e 4 3 4 ) s h o w s

t h a t t h e R e g i s t r y  a c t o f 1 8 4 8 w a s t o a n e x t e n t i n o p e r a -

ti v e. ■ •
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T h e  supplem en t to  th e  R e g is tr y  act ( P .  L . 1 8 6 2 ,‘page 

1 6 1 )  sh o w s th at th e y  w e re  still h a v in g  trou ble, the du-

ties o f  th e T o w n s h ip  C le rk s  b e in g  im posed on  th e A s se s-

sors.

In  1866 ( P .  L . 1866, p a ge  9 6 0 ) th ere w a s a  supple-

m ent to  th e  M a r r ia g e  a ct o f  179 5  p ro h ib itin g  m inisters 

fro m  m a r r y in g  m in ors, and at th e end o f  the first sec-

tion  it is p ro v id ed  th at the m in ister sh all m ak e a  certi- 

cate  o f  th e oath  o r  a ffirm ation  and file it w ith  th e r e c o r d  

OE T H E  M A R R IA G E IN  T H E  O E EIC E OE T H E  C L E R K  OE T H E  

C O U N T Y .

T h e se  section s con tin ued  in fo rc e  u n til th e  revis io n  o f 

18 7 4  and are  con tain ed  in the act co n ce rn in g  m arriag es, 

b irth s and deaths. R ev is io n , a p p roved  M a rc h  2 7, 1874. 

R e v is io n  on p a g e  6 3 1.

T h is  is n o t the retu rn  to  th e S e c re ta ry  o f  S ta te ’s office, 

but the s ta tu to ry  p r o o f o f  th e m a rr ia g e  in the C o u n ty  

C le r k ’s office.

B y  sectio n s 28 and 29 o f  “ A n  act co n ce rn in g  evid en ce; 

R e v is io n  o f  190 0 ,”  ( P .  L . 1900, p a g e  362, 3 7 0 ,)  all 

tran scrip ts o f  retu rn s o f  m a rr ia g e s  m ad e b y  a n y  c le r g y -

m an o r o th er p erson a c c o rd in g  to  la w  to  a n y  officer o f 

a n y  m u n icip a lity  in th is S ta te  em p o w ered  b y  la w  to  re-

ceiv e  such  retu rn  o r  tra n scrip t o f  th e reco rd  o f  such  re-

tu rn  reco rd ed  b y  such  officer and m ad e as d irected , shall 

be received  as le g a l evid en ce in a n y  co u rt in th is State*

T h e  tra n scrip t sh all be a co p y  o f  th e retu rn , o r  a  copy 

o f  the reco rd  th e re o f as reco rd ed , and be sig n ed  b y  the 

C le rk  o r o th er officer and b y  h im  certified  to  be a  true 

c o p y ; thereup on such certified  tra n scrip t sh all be received  

as P R IM A  F A C IE  E V ID E N C E  OE T H E  M A T T E R S A N D  FA C TS

T H E R E IN  s t a t e d .
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T he requ irem en t o f  the 6th  section  o f  the statute, th at 

the m inister sh ou ld  tra n sm it a certificate  o f  e v e ry  p a r-

ticular m a rria g e  w ith in  s ix  m on ths a fte r  the so lem n iza-

tion th ere o f to  the C le rk  o f  th e C o u rt  o f  C o m m o n  P lea s  

for the co u n ty  in w h ich  th e m a rr ia g e  w a s so lem n ized  is 

directory n ot m an d a to ry .

T h e fa ilu re  o f  the m in ister to  tra n sm it w ith in  the 

time cannot in v a lid a te  the m a rria g e . T im e  is in no w a y  

of the essence o f  the m atter. T h e  sta tu te  im poses no 

penalty fo r  fa ilu re  excep t on th e  m in ister. I f  h e  fa iled  

to m ake th e retu rn , fo r  e v e ry  such  o ffen ce  he fo r fe its  

fifty d ollars, to  be reco vered  b y  th e  c lerk  o f  th e  co u rt or 

any other person w h o  sh all p rosecu te  fo r  th e  sam e.

N o  a d v a n ta g e  w o u ld  be lost o r  r ig h t d estro yed  o r  bene-

fit sacrificed to  th e  public o r  to  a n y  in d iv id u a l b y  h o ld in g  

the p rovision  th at th e  retu rn  be m ad e w ith in  s ix  m on ths 

directory.

P r o p r ie to r s  o f  M o r r is  A q u e d u c t  v s. J o n e s , y  V r o o m ,  

2 0 6 .

A ffir m e d , 8  V r o o m , 5 5 b .

N ic h o ll  v s . N .  Y .  &  N .  J . T e le p h o n e  C o .,  3 3  V r o o m ,

733- 738-

P e a r s o n  v s. H o w e y , 6  H a ls t . ,  12 .

T h e ;  d i a r y  o f  J a c o b  L o u d e n s e a g e r  w a s  p r o p e r g y  
a d m i t t e d .

A t  the tria l it w a s . ad m itted  th a t counsel p ro cu red  it 

from  the g ra n d so n  o f  Jacob  L o u d e n s la g e r, th e H o n o r -

able H e n ry  C. T o u d e n sla g e r , and w a iv e d  p ro o f b y  counsel 

that he obtained  it fro m  th at cu sto d y.
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T h is  is th e reco rd  sectio n  6  o f  the a ct o f  179 5 re-

q u ires th e  m in ister to  keep.

It  is m ore th an  th ir ty  y e a rs  o ld , com es fro m  p rop er cus-

to d y  and p roves itse lf. I t  is not co n clu siv e  evid en ce o f 

th e  m a rr ia g e  b u t is ev id en ce  o f  th e reco rd  o f  th e m ar-

ria g e.

T h e  reco rd  sh o w s th at he w a s  a  m in ister o f  the M eth o-

d ist C h u rch  an d  officiated  as such. M a r ia  P re h l testified 

th at he w a s a  m in ister an d  m a rried  them .

T h e  R ev . G e o rg e  L . D o b b in s testified  th at an  elder in 

the M eth o d ist C h u rch  w a s an o rd a in ed  m in ister.

T h e  C o u n ty  C le rk  accepted  his fe tu rn  an d  reco rd ed  it.

T h e  p arties to  th e m a rr ia g e  liv ed  to g e th e r  a fte r  the 

m a rr ia g e  as h u sban d  an d  w ife .

T h e  statu te  req u ired  th e m in ister to  keep th e reco rd s; 

th ere fo re , it w a s adm issib le  as a  reco rd  kep t un d er an 

official d uty.

I f  th e m in ister w a s n o t an. official, y e t th e statu te  re-

q u ired  h im  to  keep  it, the d u ty  w a s a  s ta tu to ry  d u ty  and 

the reco rd  so kep t adm issible.

I t  w a s  adm issib le  as en tries m ade in a  re g u la r  course 

o f  business.

“ S in c e  it is n ot essen tia l th at the o ccu p a tio n  should  be 

a  m ercan tile  o r  in d u stria l one, o r  even  th a t it sh ou ld  be 

a  re g u la r  one, it fo llo w s th a t a  re g is te r  o f  m a rria g e s  or 

the lik e  kep t b y  a  p riest o r  m in ister is a d m iss ib le .”  

W ig m o r e  o n  E v id e n c e , S e c . 1 5 2 3 .

A  sw o rn  and e xa m in ed  e x tra c t  fro m  th e p arish  record 

o f  a  C a th o lic  C h u rch , sh o w in g  the b ap tism  o f  a deceased 

p a rty  and  re c itin g  the nam es o f  h er paren ts, w ith  their 

d escrip tio n  an d  statem en t o f  h er a g e , su p p orted  b y  the
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affidavit o f  the p riest th a t such  a reco rd  w a s req u ired  

to be kept b y  the rules o f  the ch u rch  and  w h ich  is th ir ty  

years old, is adm issib le  as ev id en ce  o f  age.

A  le a f sw o rn  to  as taken  a fte r  h is death , fro m  a 

soldier’s p riv a te  reco rd  book , req u ired  to  be k ep t b y  

soldiers in the B ritish  service, co n ta in in g  the nam es o f  

the fa th er and his w ife , a n d  the nam es, a g e s  an d  birth  

places o f  a ll h is ch ildren , is adm issib le  in  p ro o f o f  th e a g e  

o f a ch ild  o f  such soldier.

H u n t  v s. S u p r e m e  C o u r t  6 4  M ic h . ,  6 7 1 ;  3 1  N .  W .

R e p ., 5 7 6 .

T h e  bap tism  o f  tw o  ch ild ren  an d  the m a rr ia g e  o f  th eir  

parents, en tries taken  fro m  the reco rd s o f  a  G erm an  

L uth ern  C h u rch  in th e fo rm  o f  certificates b y  the R e v . 

H . Scheib  th at he p erfo rm ed  the cerem onies, th ere be-

ing no la w  re q u irin g  such reco rd s to  be kept, w e re  ad -

m itted. T h e  m oth er testified  th at she w a s m arried  b y  

that m inister.

W e a v e r  v s. R e im a n , 3 2  M d . ,  7 0 8 -7 2 0 .

T h e  record  o f  bap tism  r e g u la r ly  kep t b y  M cD e rm o tt, 

a priest o f  the ch u rch  fo r  a  n um ber o f  yeq rs, p rod u ced  

from  the cu sto d y  p f  O ’B rien , the presen t p riest, into 

w hose hands it cam e upon the d eath  o f  M c D e rm o tt, w a s 

adm itted a lth o u g h  th ere w a s no ev id en ce  th at fh e p riest 

w as a sw o rn  officer o r th at the b o o k  w a s req u ired  b y  la w  

to be kept.

K e n n e d y  v s. D o y le ,  10  A l le n ,  1 6 1 .

T h e  b ap tism al reco rd s o f  S t. P a tr ic k ’s P a r ish , in the 

c ity  o f  B o sto n , m ad e b y  F a th e r  L y n c h , fo u n d  in his hom e 

a fter  his death  an d  co n tin u ed  b y  p resen t p riest, .adm itted  

a lth ough  the h a n d w ritin g  w a s n o t p roved .

W h itc h e r  v s. M c L a u g h lin ,  1 1 3  M a s s ., 1 6 7 .
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A n y  p r e s u m p t i o n s  a r i s i n g  b y  p r o o e  o f  t h e  s e c o n d  

MARRIAGE a r e  ENTIRELY DESTROYED BY PROOF OF t h e  

f i r s t  MARRIAGE.

T h e  V ic e  C h a n ce llo r  is o f  the op in ion  th a t th e pre-

su m p tion s a r is in g  fro m  the p r o o f o f  the secon d  m a rria g e  

a re  not o verco m e b y  the p ro o fs  m ade b y  the appellants.

T h e se  presu m p tion s are  e n tire ly  d estro yed  b y  the testi-

m o n y  o f  M rs. P re h l, w h o  w a s a  p a rty  to  th e m a rria g e  

an d  the o n ly  s u r v iv in g  p erson  o f  th ose present.

H e r  testim o n y  is clear, c o n v in cin g  an d  unim peached.

T h e  best p r o o f o f  the m a rr ia g e  is .b y  a p a rty  present.

T h e  V ic e  C h a n ce llo r  cites U n ite d  S ta te s  v s. G re en , 

p 8  F e d e r a l  R e p .,  63. In  th at case th e  g o v e rn m e n t so u gh t 

to  reco ver fro m  the d efen d a n t w id o w  o f  L e v i R . D a v is , 

$ 1 ,14 6 .2 5 , p aid  as a pension. S h e  w a s la w fu lly  m arried  

to  D a v is  J a n u a ry  1 1 , 1878. T h e  m a rr ia g e  w a s  entered 

into  in en tire  g o o d  fa ith  upon th e  p a rt o f  both  parties. 

T h e  cla im  w a s th at o w in g  to  a  p r io r  m a rr ia g e  betw een 

D a v is  and E liz a  Jan e C a lla h a n , J u ly  6, 1848, the rela-

tio n  o f  h u sban d ' an d  w ife  w a s  not la w fu lly  created  be-

tw een  D a v is  and the d efen dan t. O n  A p r il  19, 18 7 7 , a de-

cree o f  d ivorce, w a s g ra n te d  to  D a v is  fro m  E liz a  Jane 

C a lla h a n  b y  the P ro b a te  C o u rt  o f  M a la d e  co u n ty, U ta h , 

w h ich  D a v is , the d efen d an t, and  the dep artm en t in g o o d  

fa ith  b elieved  to  be a  v a lid  decree an d  acted  in the prem -

ises in th at belief. I t  is n o w  cla im ed  b y  th e g o v ern m en t 

th at b y  a  ch a n g e  o f  the la w  the ju r isd ic tio n  o f  P ro b a te  

C o u rt  o v e r  m atters o f  d iv o rce  h ad  been a b ro g a te d  at the 

tim e o f  the decree. T h e  ju d g e  held  th at in* fr a m in g  stipu-

latio n  th e a tto rn e y s  had n ot recited  th at th e w ife  w as 

le g a lly  com peten t to  co n tract the first m a rr ia g e  and  had
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so stipulated as to  the second, an d  it w a s incum ben t upon 

the g overn m en t to  p ro v e  th at th e y  w e re  la w fu lly  husban d 

and w ife . T h e  ju d g e  states at p a g e  6 6 : “ I t  m a y  be tru e  

that the p resu m p tion  o f  co m p eten cy  is o rd in a rily  d ra w n  

as a presum ption o f  fa c t  fro m  evid en ce  sh o w in g  a prop er 

m arriage cerem on y, b u t re g a rd  m ust be had  to  the p a r-

ticular issue at stake, and  the sp ecial fa cts  o f  th e c a se .”

S m ith  v s. S m it h , 2 3  V r o o m , 2 0 7 ,  w a s  a  case w h ere  th e 

m arriage w a s p ro v ed  b y  one o f  th e p a rties to  it. T h e  

m arriage w as in M assach u setts, in 1846, b y  a  p erson n o t 

proved to  be a  m in ister. T h e y  liv ed  to g e th e r  u n til 18 6 5, 

when the husban d to ld  h er th at th e y  w e re  not le g a lly  

m arried and  cam e to  N e w  Jersey . H e  b ro u g h t to  N e w  

Jersey w ith  h im  a  w o m a n  w h o m  he in trod u ced  as his 

w ife, and she liv ed  w ith  h im  as such  u n til h er decease.

T h e  m a rria g e  in 1846 w a s  u pheld  in  th is C o u rt.

R o o n e y  v s. R o o n e y ,  p D ic k . ,  2 3 1 ,  b ill to  an n ual m a r-

riage. T h e  reco rd  o ffered  w a s  a d u ly  exem p lified  co p y  

o f a m a rria g e , to g e th e r  w ith  the m in iste r ’s retu rn  th ere-

on. T h e  retu rn  w a s sig n ed  Jo h n  T e e lin g . N o  evid en ce 

was o ffered  o f  th e  la w s o f  V ir g in ia  r e g u la t in g  the 

issuing o f  licenses, filin g  certificates o r  v a lu e  o r e ffect as 

evidence o f  such certificates w h en  filed. V ic e  C h a n ce llo r  

P itn ey held th at the p ap er had  fo r  the then p resent p u r-

poses no p ro b ative  fo rce  o r  valu e. A s  to  the co m p la in a n t’s 

evidence th at he w a s m arried  th e V ic e  C h a n ce llo r, fo r  

reasons g iv e n , re fu se d  to  b elieve him . T h e  V ic e  C h a n -

cellor ev id en tly  had  som e doubts ab o ut his co n clu sio n  th at 

there w a s in the case no reliable  evid en ce o f  the fo rm e r 

m arriage upon w h ich  a  decree can  be fou n d ed , fo r  he 

says at p age  245, “ a d m ittin g  th at I am  m istaken , I still 

feel bound to  a d v ise  a g a in st co m p la in a n t’s p ra y e r  fo r  re-

lie f.”  T h e  V ic e  C h a n ce llo r  held  th at co m p la in a n t’s



20

fra u d u le n t con d u ct d eb arred  him  fro m  the r ig h t  to  re lie f 

in a C o u rt  o f  E q u ity .

S te v e n s  v s. S te v e n s , n  D ic k .,. 488. T h e  sam e V ic e  

C h a n ce llo r, on  a b ill to o b tain  a  decree o f  n u llity , found 

the p rio r  m a rr ia g e  ex isted , a lth o u g h  bo th  p a rties to  the 

p rio r  m a rr ia g e  sw o re  it n ever ex isted . H e  states th at if  

th ere had  been issue b etw een  th e p a rties to  the su it and 

the resu lt o f  the decree w a s  to  b a sterd ize  issue, then the 

ru lin g  in R o o n e y  vs. R o o n e y  w o u ld  be m ore  in point.

T h e  fa cts  in the case o f  R h o d e  Is la n d  H o s p ita l  T r u s t  

C o m p a n y  v s. T h o r n d ik e , 2 4  R .  I . ,  p a g e  1 0 5 ;  5 2  A t l . ,  8 7 3 , 

one v e ry  sim ila r to  th e case, in hand.

T h e r e  w a s np d istin ct issue to  try . T h e  T r u s t  C o m -

p a n y  filed a b ill o f  in terp lead er. It w a s  tru stee  under 

the w ill o f  S a r a  T h o rn d ik e , one clause o f  w h ich  w a s “ but 

i f  a n y  one o f  the a b o ve  nam ed, ch ild ren  o f  Jam es F . 

T h o rn d ik e  die,, le a v in g  la w fu l issue, the in terest o r in-

co m e,”  etc.

Jam es E d w a r d  T h o rn d ik e , one o f  the e h ild re n  o f 

Jam es F . T h o rn d ik e , d ied  N o v e m b e r  24, 1899, a t B a y -

onne, N . J., w h ere  he h ad  liv ed  fo r  tw o  y e a rs  w ith  his 

lam ily . w h ich  then con sisted  o f  h is w ife  H a n n a h , w h o m  

he m arried  m  E n g la n d , O c to b e r  10, 18'^3, and w ith  

w h om  e v e r  a fte r  he liv e d  as h is w ife , d u r in g  his liF*, and 

his five ch ild ren  b y  her.

T h e  b ro th ers and sisters o f  Jam es E d w a r d  T h o rn d ik e  

cla im ed  th at he w a s m arried  to  E liza b e th  G a le  in 18 7 1 , 

an d  th at he died  w ith o u t la w fu l issue. E liza b e th  G ale 

T h o rn d ik e , not a p a rty  o r in a n y  w a y  p e cu n ia rily  in ter-

ested  in the resu lt o f  the suit, testified  th a t she an d  said  

Jam es E d w a rd  T h o rn d ik e  w e re  m a rrie d  at R u th e rfo rd  

P a r k , N e w  Jersey , J u ly  12, 18 7 1 , b y  M an sfield  F re n ch , 

a M eth o d ist m in ister, at the la tte r ’s hom e, an d  th at his
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wife w as a w itn ess to  the cerem o n y  ; th at the m in ister 

£ave her no certificate  as he h ad  none, b u t said  h e w o u ldo
send her one, w h ich  he n eglected  to  do ; she p rod u ced  

letters fro m  Jam es E d w a r d  T h o rn d ik e  c a llin g  h er his 

wife. H e  in trod u ced  her to  h is fa m ily  as his w ife , an d  

introduced her to  o th ers as his w ife  an d  d eserted  h er in 

1882.
T h e p ro o f o f  th e second m a rr ia g e  w a s  fu ll, an d  th at 

the fam ily  o f  Jam es E d w a r d  v is ited  them , an d  his b ro th er 

Sam uel b o ard ed  w ith  them  fo r  tw o  y e a rs  ; th at th ere w a s  

no record o f the first m a rr ia g e  in the B u re a u  o f  V it a l  

Statistics o f  N e w  Jersey , n or in th é C o u n ty  R e c o rd s o f  

Bergen co u n ty, N e w  J e r se y ; th at the R e v e re n d  M a n s-

field F ren ch  had  been settled  in R u th e r fo r d  P a r k , N . J., 

but had died som e j^ears a g o  ; th a t h is w ife  d ied  th e sam e 

year, and his ch ild ren  co u ld  find no reco rd  o f  such a  

m arriage.

T h e  C o u rt held  the q u estion  to  be, not w h ich  o f  th e 

two alleged  m a rria g e s  is su p p orted  b y  th e m ost eviden ce, 

but on ly  w h eth er th ere is sufficient evid en ce to  s a tis fy  

the C o u rt th at the a lleg ed  G ale  m a rr ia g e  a c tu a lly  too k  

place and la w fu lly  ex isted .

T h e opinion cites, a m o n g  o th er cases, A lb e r t s o n  v s. 

S m y th , y  N .  J. la w , 4 7 3 ,  an d  S t e v e n s  v s. S te v e n s ,  and  

concludes, “ W e  are o f  o p in ion  th at Jam es E d w a r d  

T h orn dike deceased, le a v in g  no la w fu l issue s u r v iv in g .”

In D a ile y  v s. F r e y ,  5 5  A t l . ,  9 6 2 , p a rtitio n  m atter. N o  

witness w as able to  id e n tify  the M a g g ie  B r a d le y  nam ed 

in the certificate o f  the first m a rr ia g e  w ith  M a r g a r e t  

Josephine B ra d le y , the w ife  in the secon d  m a rria g e , e x -

cept the tw o  in terested  d e fe n d a n ts ; th ere  w e re  severa l 

fam ilies o f  B ra d le y s  liv in g  in the sam e n eig h b o rh o o d . 

T he tw o  d efen d an ts testified  th at she to ld  them  she w a s
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m a rrie d  to  T h o m a s M c C la in ;  th e y  h ad  seen them  to-

g eth e r. T h e  C o u rt  held  testim o n y  n o t sufficient to 

estab lish  first m a rria g e .

In  J o n e s  v s . G ilb e r t , 2 5  N o r th e a s te r n , 5 6 6 - 1 3 5  V t ., 

27. B ill  b y  w id o w  fo r  d o w e r  an d  hom estead. T h e  

w id o w  b e in g  th e w ife  o f  the first m a rria g e , a lso  th e w ife  

o f  th e second, a  com p eten t w itn ess d en ied  e v e r  h a v in g  

seen, the p reten d ed  first husban d a t a n y  tim e o r  an yw h ere, 

o r  th at she e v er  k n e w  h im  o r k n e w  a n y th in g  a b o u t him. 

T h e  C o u rt  h eld  h is testim o n y  u n reliab le  an d  th at there 

w a s  no sufficient iden tificatio n  o f  the w o m an .

M y a tt  v s. M y a tt , 44  I I I ,  4 / 3 ,  w a s  a  d ispu te o v e r  let-

ters o f  "adm inistration. T h e  sta tu te  req u ired  a lic e n se ; 

no license to  celeb rate  the first m a r r ia g e  w a s  sh o w n  or 

attem p ted  to  be p roved . T h e  first m a rr ia g e  w a s  attem pt-

ed  to  be p ro v e d  b y  co h ab ita tio n  an d  ad m issio n s o f  the 

w ife .

T h e  b u rd en  w a s on  the respon d en ts to  p ro v e  that 

E d m u n d  B . R o ss  w a s  not, on  th e tw e n ty -fo u rth  d a y  o f 

O cto b er, 18 7 3 , the h u sban d  o f  M a r ia  M o o se , nam ed in 

the w ill o f  S a m u el R o ss, h ad  no la w fu l w ife  an d  w a s la w -

fu lly  cap able  o f  co n tra ctin g  a  le g a l an d  b in d in g  m a rriag e. 

T h e y  d id  not p u t in ev id en ce  a n y  fa c t  to  m a k e  such 

p ro o f.

A n y  p resu m p tion  th a t m ig h t a rise  b y  reaso n  o f  the 

m a rr ia g e  w ith  M a r y  C a v n a u g h , O cto b e r  24, 18 73 , w as 

d estro y ed  b y  th e p r o o f m ad e b y  th e appellants.

T h e  appellan ts p ro v ed  th e m a rr ia g e  to  M a r ia  M oose, 

D ecem b er 4, 1862, an d  th at she w a s  still liv in g .

T h e r e  co u ld  be no sufficient reaso n  fo r  o rd e r in g  a new  

tria l, and  th e o rd e r  appealed  fro m  sh o u ld  be reversed.

T H O M A S  E . F R E N C H ,  

S o lic ito r  fo r  A p p ellan ts.
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B ill  filed  J a n u a ry  2 9 th , 19 0 4 .

IN CHANCERY OF NEW JERSEY.

T o  h is  H o n o r  W i l l i a m  J . M a g ie , C h a n c e llo r  o f  th e  S t a t e  1 0
o f N e w  J e r se y :

C o m p la in in g  sh o w  u n to  y o u r  H o n o r  y o u r  o ra to rs, 
A m elia  R . S p a rk s, w ife  o f  C h a rles  A .  S p a rk s, o f  P h ila d e l-
phia, in the S ta te  o f  P e n n sy lv a n ia , an d  E m m a  R o ss, o f  
P hiladelphia, in  th e S ta te  o f  P e n n sy lv a n ia , th a t y o u r  
orators a re  in p eaceable possession  and  cla im  to  o w n  in  
fee s im p le :

A ll  the fo llo w in g  d escrib ed  tra c t o r  p arcel o f  lan d, s itu -
ate in the to w n sh ip  o f  P en sa u k en  ( la te  S to c k to n ) , in  
said co u n ty  o f  C a m d en  and S ta te  o f  N e w  J e r s e y :

B e g in n in g  at a  co rn er at lo w  w a te r  m a rk  in th e r iv e r  
D elaw are , co rn er to  lan d  n o w  o r late  o f  T h e  S h o re  C o m -
p an y; thence a lo n g  lan ds o f  sa id  T h e  S h o re  C o m p a n y  
south tw en ty -sev en  d eg rees and fifty -seve n  m in utes east, 
fou r and se v en ty  on e-h u n d red th s ch ain s to  the w e ste rly  
line o f  the C a m d en  and A m b o y  R a i l r o a d t h e n c e  in the 
sam e d irection, c ro ss in g  said  ra ilro a d , on e and tw e lv e  
one-hundredths chains to  th e ea ste r ly  lin e o f  said  r a il-
road and co rn er to  lan ds o f  said  T h e  S h o re  C o m p a n y ; 
thence co n tin u in g  th e sam e co u rse and a lo n g  said  lan ds 3 0  
o f T h e  S h o re  C o m p a n y  seven  and tw e n ty -th re e  o n e-h u n -
dredths chains to  a ston e fo r  a co rn er in the lin e o f  said  
T h e  S h o re  C o m p an y, in all a d istan ce  o f  th irteen  and 
five one-hundredths ch a in s; thence a lo n g  lan ds n o w  o r  
late o f  said  T h e  S h o re  C o m p an y  sou th  fifty -fiv e  d egrees 
and fo rty -five  m in utes w est, n ine and f ifty  o n e-h u n d red th s 
chains to  a  ston e fo r  a  co rn er in th e lin e o f  lan ds d evised
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b y  w ill o f  S a m u el R o ss  to  said  A m e lia  R . S p a r k s ; thence 
a lo n g  th e lin e o f  lan ds o f  said  A m e lia  R . S p a rk s  tw en ty- 
s ix  d egrees and th irty-th re e  m in utes w est, five  and th irty- 
n in e on e-h u n d red th s chain s to  the e a ste r ly  lin e  o f  said 
C a m d en  and A m b o y  R a ilr o a d ; thence n o rth e rly , a lo n g  
the e a sterly  lin e o f  said  ra ilro a d , ab o u t s ix  chains, m ore 
o r  less, to  a c o rn e r; th en ce n o rth e rly , c ro ss in g  said  ra il-
road  to  th e w e ste rly  lin e th e re o f, a co rn er to  lan ds o f 
sa id  A m e lia  R . S p a rk s, so  as a fo re sa id  d evised  to  her 

2 0  b y  said  w ill o f  said  S a m u el R o ss, d e c e a se d ; th en ce a lo n g  
said  lan ds w e ste r ly  e ig h t and  th ir ty  on e-h un dredth s 
chain s, m o re  o r  less, to  a c o r n e r ; th en ce still a lo n g  said 
lan ds o f  said  A m e lia  R . S p a rk s  so u th erly , and alm ost 
p ara lle l w ith  sa id  r iv e r  D e la w a re , on e an d  s ix ty  one- 
h u n d red th s chains to  an o th er co rn er in th e  lin e o f  said 
A m e lia  R . S p a r k s ’ la n d s ; thence still b y  h er lan ds sou th -
e r ly  th ir ty -e ig h t lin ks, m o re  o r  less, to  th e  lin e  o f  other 
lan ds o f  sa id  A m e lia  R . S p a r k s ; thence a lo n g  sa id  other 
lan ds o f  said  A m e lia  R . S p a rk s  n o rth  tw en ty-o n e  d egrees 
and th ir ty  m in utes w est, f ifty  lin ks, m o re  or less, to  low  
w a te r  m a rk  in the r iv e r  D e la w a re  ; th en ce n o rth e rly  a lo n g  
th e lin e o f  lo w  w a te r  m a rk  in th e  r iv e r  D e la w a re , the 
se v era l co u rses and d istan ces th ereo f, to  th e p lace o f  be-
g in n in g . C o n ta in in g  ten and th ir ty -s ix  one h u n d redth s 
acres, m ore o r less. B e in g  the sam e lan ds m en tion ed  in 
th e w ill o f  said  S a m u el R o ss, o f  reco rd  in th e office o f 
th e S u r ro g a te  o f  the co u n ty  o f  C am d en , in B o o k  D  o f 
W ills ,  p a g e  380, & c., as th e  W o o d b in e  C o tta g e  and the 
lan d  n o w  occupied  b y  W illia m  C lem en t and a lso  the land 
in said  w ill m ention ed  as occupied  b y  T h o m a s  S in e x .

T h a t  the title  o f  y o u r  o ra to rs  to  sa id  lan d  o r  som e 
p a rt th e re o f is denied  and d isputed  b y  C h a rles  S . R o ss 
and  Jen nie I. R o ss, w h o  a re  th e  d efen d a n ts in th is suit, 
and  th ey, said  d efen d a n ts, cla im  o r a re  cla im ed  and  a re  
reputed  to  o w n  said  lan d s o r  som e p a rt th e re o f o r  som e 
in terest th erein , an d  n o  su it o r  a ctio n  o f  a n y  k in d  is pend-
in g  to  e n fo rce  o r  test the v a lid ity  o f  such  title  o r  claim .
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Y o u r o rators c h a rg e  th at su ch  claim s, so  m ad e b y  th e 
defendants, are u tte r ly  w ith o u t fo u n d atio n , u n ju st  and 
vexatious, and th at b y  reason  o f  such  claim s y o u r  o ra to r s ’ 
property in such lan ds is a c c o rd in g ly  a ffected  and  the 
same cannot be sold  as it o th e rw ise  could .

In con sideration  w h e re o f and fo r  as m uch  as y o u r  
orators are re liev a b le  o n ly  in a co u rt o f  eq u ity , w h ere  
m atters o f  th is n a tu re  a re  p ro p erly , and  a c c o rd in g  to  the 
statute o f  th is S ta te  in such case m ad e and p rovid ed , 
cognizable and r e lie v a b le :

T o  the end, th ere fo re , th at th e sa id  d efen d a n ts and 
each o f them  m ay, but w ith o u t oath , a n sw er u n d er oath  
being h ereby w a iv ed , fu ll, tru e  and p e rfe c t a n sw ers m ake 
to all and s in g u la r  the m atters a fo re sa id , and  m o re  p a r-
ticularly th at th ey  and each  o f  th em  m a y  in m an n er a fo r e -
said answ er and set fo rth  sp ecifica lly  w h a t title  o r  cla im  
to said lands, o r a n y  p a rt th e re o f o r a n y  in terest therein , 
they or either o f  them  m ake o r  cla im  and to  w h a t p a rt 
or w h at interest, and  fu rth e r, h o w  and b y  w h a t in stru -
ment such title  o r c la im  is d eriv ed  o r  w a s created , and 
that, by the d eterm in atio n  and final decree o f  th is C o u rt, 
the righ ts o f  all the p arties to  th is su it in and to  the said  
lands h erein b efo re set fo rth , and e v e ry  p a rt th ere o f, m a y  
be fixed and se ttle d ; th a t y o u r  o ra to rs  m a y  be decreed  
to have the p erfect title  th e re to ; th e d efen d a n ts to  h a ve  
no estate, in terest in o r  en cu m b ran ce on sa id  lan ds o r 
any part th e r e o f; .that th eir  c la im s to  th e sam e are  u n -
just, v e x a tio u s and vo id , and th at y o u r  o ra to rs  m a y  h a v e  
such other and fu rth e r  re lie f in  the prem ises as th e n a -
ture o f the case m a y  req u ire  and as th ey  sh all be en titled  
to in pursuance o f  th e statu tes in such case  m ad e and pro-
vided.

M ay  it please y o u r  H o n o r, th e prem ises considered , 
eo g ra n t u nto  y o u r  o ra to rs  a w r it  o r  w r its  o f  subpoena, 
issuing out o f  and u n d er the seal o f  th is H o n o ra b le  C o u rt, 
to be directed  to  the said  C h a rle s  S . R o ss  and  Jen nie I. 
Ross, co m m an d in g them  and each  o f  them , on  a certain  
d ay and u nder a p en alty  w h ich  m a y  fa ll thereon , person-
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a lly  to  be and appear b e fo re  y o u r  H o n o r  in  th is H o n -
o ra b le  C o u rt, then and there, fu ll, tru e, d irect and  per-
fe c t a n sw er m ake to  all and s in g u la r  th e p rem ises; and 
fu rth e r, to  stan d  to , abide b y  and p e rfo rm  such  order, 
d irectio n s an d  d ecree th erein  as to  y o u r  H o n o r  sh all seem 
m eet, and  as sh all be a greea b le  to  eq u ity  and g o o d  con-
science.

A n d  y o u r  o ra to rs  w ill e v er  p ray , & c.

T h e  jo in t  an d  se vera l a n sw ers o f  C h a rle s  S . R o ss  and 
Jen n ie I. R o ss, n o w  Jen n ie I. T h o rn to n , to  th e b ill o f  
co m p lain t filed in th is cause.

T h e s e  d efen d an ts, resp e ctiv e ly , n o w  and at a ll tim es 
h e re a fte r  s a v in g  and r e se rv in g  to  th em selves a ll and all

10
T H O M A S  E . F R E N C H ,  

S o lic ito r  fo r  and  o f  C o u n se l w ith  C o m p lain an t.

A n s z v e r  file d  A u g u s t  2 0 th , 19 0 4 .

I N  C H A N C E R Y  O F  N E W  J E R S E Y .

30

20

Ch a r l e s  S. R o s s  a n d  Je n n i e  I.

B e tw e e n

t o n ) ,

R o s s  ( n o w  Je n n ie  I. T h o r n -

A m e l i a  R. Sp a r k s ,

an d

C o m p la in a n t,

D e fen d a n ts.

O n  B i l l , &c .

A n s w e r , &c .



m anner o f  benefit an d  a d v a n ta g e  o f  ex cep tio n s to  the 
m any erro rs, u n certa in ties and  im p erfectio n s in  th e sa id  
bill o f com plaint con tain ed , fo r  a n sw er th ereun to, o r u n to  
so m uch th e re o f as the d efen d a n ts a re  a d v ised  is m ateria l 
or necessary fo r  them  to m ake a n sw e r  th ereun to, se v e ra lly  
answ ering sa y , th at these d efen d a n ts d en y  th at the said  
com plainant is in peaceable p ossession  o f, o r  h as a  c la im  
in fee sim ple o f  the lan ds an d  p rem ises m en tion ed  and 
described in the sa id  b ill o f  com p lain t.

A n d  these d efen d an ts, fu rth e r  a n sw e rin g , a d m it th at 
the lands m en tion ed  in th e last w ill a n d  testam en t o f  
Sam uel R o ss, o f  reco rd  in the office o f  S u r ro g a te  o f  the 
county o f  C am den , in B o o k  D . o f  W ills , p a g e  380, & c., 
as the “ W o o d b in e  C o tta g e ,”  an d  th e lan d  n o w  occupied  
by W illia m  C lem en t, a n d  a lso  th e lan d  in  sa id  w ill m en -
tioned as occu p ied  b y  T h o m a s  S in e x  a re  the sam e p rem -
ises m ention ed an d  d escrib ed  in the sa id  b ill o f  co m -
plaint.

A n d  the d efen d an ts, fu rth e r  a n sw e rin g , a d m it th at the 
title to said  lan d  and  prem ises is den ied  an d  d isp u ted  b y  
these d efen dan ts, an d  th at th ey  c la im  sa id  lan d  an d  p rem -
ises in fee sim ple, an d  a d m it th a t no su it o r  a ctio n  o f  
any kind is p en d in g  to  e n fo rce  o r  test the v a lid ity  o f  such 
title or claim , b u t th at th ese d efen d an ts d en y  th at th eir  
said claim , so m ad e as a fo re sa id , is w ith o u t  fo u n d atio n , 
unjust and v e x a tio u s.

A n d  these d efen d an ts, fu rth e r  a n sw e rin g , sa y  th at th eir  
claim  and title  to  the lan d  and  p rem ises so u g h t to  be 
affected b y th is b ill o f  com plain t is based upon the said  
last w ill and testam en t o f  S a m u el R o ss, deceased , re-
corded as a fo re sa id , b y  v ir tu e  o f  th at p o rtio n  o f  sa id  w ill 
as fo llo w s:

10
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“ Item . I g iv e  an d  d evise  to  m y  so n -in -law , C h a rle s  A . 
“ Sparks, and m y  d a u g h ter, M a r y  A n n  M u r r a y , a ll th at 

m y p rop erty  k n o w n  as th e ‘W o o d b in e  C o tta g e ’ an d  the 
“ land occupied  b y  W illia m  C lem en t, situ ate  in the to w n -

ship o f S to ckton . A ls o , the lan ds o ccu p ied  b y  T h o m a s  
Sin ex, situ ate  in  sa id  to w n sh ip  o f  S to ck to n , in the
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“ co u n ty  o f  C am d en , an d  also  the su m  o f  s ix  thousan d  
“ d o lla rs  to  be tak e n  o u t o f  m y  p erso n al estate  so if  
“ the sam e sh ou ld  n ot be sufficient th en  to  be tak e n  fro m  
“ m y  real estate  to  be so ld  i f  n e cessa ry  b y  m y  execu tors 
“ the sa id  lan ds and real estate, an d  th e sa id  su m  o f  s ix  
“ th ou san d  d o llars to  be held  b y  th em  in tru st, as fo l-
l o w s  : th at is to  sa y , in tru st to  receive  the rents and 
“ incom e o f  sa id  lan ds an d  m o n ey  a n d  to  p a y  th e sam e 
“ fro m  tim e to  tim e to  m y  son  E d m u n d  B . R o ss  in such 
“ m an n er as not to  be liab le  to  h is debts o r  co n tracts 
“ d u r in g  his n a tu ra l life , an d  a fte r  h is d eath  to  p a y  the 
“ sum  o f  one th ou san d  d o llars to  his son, S a m u el R oss, 
“ son o f  h is w ife , fo rm e rly  M a r ia  M o o se , i f  then l iv in g ; 
“ the resid ue o f  sa id  lan ds an d  m o n ey  so h eld  in tru st as 
“ a fo re sa id , on  the d eath  o f  sa id  E d m u n d  B . R o ss  to  be 
“ eq u a lly  d iv id ed  a m o n g  a n y  ch ild ren  th a t he m a y  h ere-
a f t e r  h ave  b o rn  to  h im  in la w fu l w e d lo c k .”

A n d  these d efen d a n ts, fu rth e r  a n sw e rin g , s a y  th at the 
sa id  E d m u n d  B . R o ss, the fa th e r  o f  these d efen d a n ts, on 
the tw e n ty -fo u rth  d a y  o f  O ctob er,, in  th e y e a r  o f  our 
L o r d  one th ou san d  e ig h t h u n d red  an d  se v en ty -th ree, en-
tered  in to  the h o ly  bon d s o f  m a tr im o n y  an d  w a s  m arried  
to  M a r y  C a v a n a u g h , these d e fe n d a n ts ’ m oth er, b y  H e n ry  
G arb e, E sq u ire , then one o f  the Ju stices o f  P ea ce  in and 
fo r  the co u n ty  o f  B u rlin g to n , in th e S ta te  o f  N e w  Jersey, 
d u ly  a u th o rized  to  so lem n ize m a rria g e s , a c c o rd in g  to  the 
fo rm  o f  the sta tu te  in su ch  case m ad e an d  p ro v id ed . A  
certificate  o f  m a rria g e , sig n ed  b y  sa id  Ju stice  o f  the 
P ea ce, b e in g  in th e p ossession  o f  th ese d efen d a n ts read y  
to  be p rod u ced  an d  p ro v ed  as th is H o n o ra b le  C o u rt  shall 

B O  d irect.

A n d  these d efen d an ts, fu rth e r  a n sw e rin g , sa y  th at as a 
resu lt o f  said  m a r r ia g e  th ere  w a s  b o rn  nine ch ild ren , s ix  
o f  w h o m  d ep arted  th is life , le a v in g  th ree s u r v iv in g  the 
fa th e r  o f  these d efen d a n ts, as fo llo w s :  C h a rle s  S . R oss, 
Jen n ie I. R o ss, w h o  su b seq u en tly  in term a rried  w ith  one 
R o b e rt  T h o rn to n  on  th e e ig h th  d a y  o f  June, A .  D . nine-
teen  h u n d red  an d  fo u r, an d  C la re n ce  L- R o ss  n o t m ade a

20
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party d efen dan t to  th is b ill o f  co m p lain t, h is o n ly  ch il-
dren and heirs a t la w , b o rn  to  th e said  E d m u n d  B . R o ss 
in law fu l w e d lo c k  b y  v irtu e  o f  sa id  m a rr ia g e  w ith  the 
said M a ry  C a v n a u g h , the m o th er o f  these d efen d an ts.

A n d  these d efen d an ts, fu rth e r  a n sw e rin g , sa y  th at 
their said fa th e r, E d m u n d  B . R o ss, d ep arted  th is life , 
intestate, on  o r  a b o u t th e  nin eteenth  d a y  o f  J u ly , A .  D . 
eighteen hun d red  a n d  e ig h ty -e ig h t, le a v in g  th e a fo re sa id  
issue and his said  w ife  M a r y  R o s s ;  th a t u n til the p ast 
year or so the tru stees o f  S a m u el R o ss, deceased , con- 
tinued to p a y  to  th e m o th er o f  th ese d efen d a n ts to  and  
for their use the rents, issues, an d  profits o f  the said  
lands and prem ises a fo re s a id  and  th e in terest on  said  
sum o f m on ey, so in vested  u n d er an d  b y  v ir tu e  o f  sa id  
last w ill and testam en t o f  th e sa id  S a m u el R o ss  as a fo r e -
said, and fo r  som e u n acco u n tab le  reaso n  has ceased  to  
pay an y m ore m o n ey  to  th e sa id  M a r y  R o ss  o r  to  a n y  o f  
the children  o f  th e sa id  E d m u n d  B . R o ss, deceased.

A n d  these d efen d a n ts d en y  th at a n y  o th er m atter  o r  
thing in the said  co m p la in a n t’s said  b ill o f  co m p lain t 
contained, m ateria l o r  n ecessa ry  fo r  these d efen d a n ts to  
make an sw er unto, a n d  n o t h erein  an d  h ereb y  an d  suffi-
ciently an sw ered , co n fessed  o r  a vo id ed , tra v e rse d  o r  d e-
nied, is tru e to  the k n o w le d g e  o r  b e lie f o f  these d efen d -
ants, or w h ich  m atters an d  th in g s  these d efen d a n ts a re  
ready and w illin g  to  a v er, m ain ta in  an d  p ro v e  as th is 
H onorable C o u rt  sh all d irect, an d  h u m b ly  p ra y s  to  be 
hence dism issed, w ith  th e ir  reason ab le  costs an d  c h a rg e s  
in this b eh a lf m ost w r o n g fu lly  sustained .

J O N A S  S . M I L L E R ,
S o lic ito r  and o f  C o u n se l w ith  D e fen d a n ts. ^ 0
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O r d e r f o r  f e i g n e d  i s s u e , fil e d  O c t o b e r p t h , 1 9 0 5 .

I N  C H A N C E R Y  O F  N E W  J E R S E Y .

B e t w e e n

A m e l i a  R. Sp a r k s  a n d  E m m a

1 0   R o s s,

O n  B i e e  t o  Q u i e t

C o m p l a i n a n t s, T i t e E.

a n d O r d e r  e o r

C h a r e E s  S. R o s s  a n d  Je n n i e  I. 1  F e i g n e d  Is s u e . 

T h o r n t o n , /

o f J a n u a r y , n i n e t e e n h u n d r e d  a n d fi v e, d e c r e e d  t h a t t h e 

c o m p l a i n a n t s' a r e i n p e a c e a b l e p o s s e s s i o n , w i t h i n  t h e 

c o n t e m p l a t i o n  o f t h e s t a t u t e , o f t h e l a n d s d e s c r i b e d  i n 

t h e b ill o f c o m p l a i n t, c l a i m i n g  t o o w n  t h e s a m e ; t h a t 

t h e i r t i tl e i s d e n i e d a n d d i s p u t e d  b y  t h e d e f e n d a n t s ; t h a t 

t h e d e f e n d a n t s c l a i m  t o  o w n  t h e l a n d s d e s c r i b e d  i n t h e 

b ill o f c o m p l a i n t a n d t h a t n o s u i t i s p e n d i n g t o e n f o r c e 

o r t e s t t h e v a li d i t y  o f t h e d e f e n d a n t’ s ti tl e a n d cl a i m , a n d 

t h e d e f e n d a n t s t h e r e u p o n  h a v i n g  a p p li e d  f o r a n i s s u e a t 

l a w  t o s e t tl e t h e f a c t w h e t h e r E d m u n d  B . R o s s w a s 

l a w f u ll y  m a r r i e d t o M a r i a  M o o s e ;

I t i s, o n t h i s n i n t h d a y o f O c t o b e r , n i n e t e e n h u n d r e d  

a n d fi v e, o r d e r e d  t h a t a n i s s u e b e f r a m e d t o  s e t tl e t h e 

f a c t s a n d t h a t t h e s a i d i s s u e b e f r a m e d  a s f o ll o w s :

D e f e n d a n t s.

■  T h e  C o u r t h a v i n g  b y  a d e c r e e o f t h e t w e n t y - t h i r d  d a y
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“ N E W  J E R S E Y  S U P R E M E  C O U R T .

Pleas b efo re  the Ju stices o f  th e Su p rem e C o u rt  o f  
Judicature o f th e  S ta te  o f N e w  J e rse y , a t T r e n to n , fo r  
the term  o f , in  th e  y e a r  o n e  th o u -
sand nine h u n d re d  an d  five.

W M . R I K E R ,  J r .,
C le r k .

W itn e ss : __
W i e e i a m  S. G u m m e r E,

C h ie f  J u stice .

C a m d e n  C o u n t y , s s ,

C h a rles S . R o ss  an d  J en n ie  I. T h o r n to n  p u t in th e ir  
place th e ir  a tto rn e y , J o n a s S. M ille r , a g a in s t  A m e lia  R . 
Sparks and E m m a  R o ss  in a p le a  o f  c o n tra c t.

C a m d e n  C o u n t y ,  s s .

A m e lia  R . S p a r k s  an d  E m m a  R o ss  p u t in  th e ir  p la c e  f^0  
T h om as E . F re n c h , th e ir  a tto rn e y , a t th e  su it o f C h a r le s  
S. R oss and Jen n ie  I, T h o r n to n  in a p le a  o f c o n tra c t.

B e it re m e m b e re d , th a t  o n  th e  

day of n in e te e n  h u n d re d  an d  five, .
before th e  J u stices  o f  th e  S u p r e m e  C o u r t  o f th e  S ta te  
of N e w  J e rse y , at T r e n to n , ca m e C h a r le s  S. R o ss  an d  
Jennie I. T h o rn to n , th e  p la in tiffs  in th is  su it, b y  J o n a s 
S. M iller, th e ir  a tto rn e y , an d  b r o u g h t  in to  th is  C o u r t  
their d e c la ra tio n  a g a in s t  A m e lia  R . S p a r k s  an d  E m m a  
Ross, th e d efen d a n ts  in  th is  su it, in a  p lea  o n  c o n tr a c t , 3 0  
w hich said d e c la ra tio n  is in w o rd s  as fo l lo w s :

C a m d e n  C o u n t y , s s ..

C h a rles S. R o ss  an d  Jen n ie  I. T h o r n to n  c o m p la in  o f 
A m elia  R . S p a r k s  an d  E m m a  R o ss  fo r  th a t w h e re a s  on  
the tw e n ty -n in th  d a y  o f J u n e, n in e te e n  h u n d re d  a n d  

2
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fo u r, a t C a m d e n , in th e  c o u n ty  o f C a m d e n  a n d  S ta te  
o f N e w  J e rse y , a  ce rta in  d isc o u rse  w a s m o v e d  and  had 
b y  an d  b e tw e e n  th e  said  C h a rle s  S . R o s s  a n d  Jen n ie  I. 
T h o r n to n , o n  th e  o n e  p a rt, an-d th e  said  A m e lia  R. 
S p a r k s  an d  E m m a  R o ss , o n  th e  o th e r  p a rt, o f a n d  co n -
c e r n in g  a  c e rta in  su it  d e p e n d in g  in  th e  C o u r t  o f  C h a n -
c e r y  o f th e  S ta te  o f N e w  J e rse y , w h e re in  th e  sa id  A m e lia
R . S p a r k s  a n d  E m m a  R o ss  a re  c o m p la in a n ts  a n d  th e 
said  C h a r le s  S. R o s s  an d  J en n ie  I. T h o r n to n  a re  d efen d- 
a n ts a n d  u p o n  th a t  d isc o u rse  a q u e stio n  th e n  an d  th e ir  
a ro se  an d  w a s  d e b a te d  b e tw e e n  th e  sa id  C h a rle s  S . R o ss  
an d  Jen n ie  I. T h o r n to n , o f th e  o n e  p a rt, a n d  th e  said 
A m e lia  R . S p a r k s  a n d  E m m a  R o ss , o f th e  o th e r  p art, 
w h e th e r  o n  th e  tw e n ty -n in th  d a y  o f Ju n e, n in e te e n  h u n -
d re d  an d  fo u r, th e  said  C h a r le s  S . R o ss  a n d  J en n ie  I. 
T h o r n to n , th e  said  p la in tiffs , o r  e ith e r  o f th e m , h ad  a n y  
e s ta te  o r  in te re st in th e  fo llo w in g  d e sc r ib e d  lan ds, b e in g : 

“ A l l  th e  fo llo w in g  d e sc r ib e d  tr a c t  o r  p a rc e l o f  land 
s itu a te  in  th e  to w n sh ip  o f P e n s a u k e n  ( la te  S to c k to n ) , 
in sa id  c o u n ty  o f C a m d e n  an d  S ta te  o f N e w  J e rse y .

2 0  B e g in n in g  a t a  c o rn e r  at lo w  w a te r  m a rk  in th e  R iv e r  
D e la w a re , c o rn e r  to  lan d s n o w  o r  la te  ,o f T h e  S h o re  
C o m p a n y ; th e n c e  a lo n g  lan d s o f said  T h e  S h o r e  C o m -
p a n y  so u th  tw e n ty -s e v e n  d e g r e e s  ad  fifty -s e v e n  m in u te s  
ea st fo u r  a n d  s e v e n ty  o n e -h u n d re d th s  ch a in s to  th e  w e s t-
e r ly  lin e  o f th e  C a m d e n  a n d  A m b o y  R a ilr o a d ; th e n c e  in 
th e  sam e d ire c tio n , c r o s s in g  said  ra ilro a d  o n e  a n d  tw e lv e  
o n e -h u n d re d th s  ch ain s to  th e  e a s te r ly  lin e  o f sa id  ra il-
ro a d , a n d  c o r n e r  to  lan d s o f said  T h e  S h o r e  C o m p a n y ; 
th e n c e  c o n tin u in g  th e  sa m e co u rse , an d  a lo n g  said  lands

30  o f T h e  S h o r e  C o m p a n y  se v e n  a n d  tw e n ty -th r e e  one- 
h u n d re d th s  ch a in s to  a  sto n e  fo r  a  c o rn e r  in th e  lin e o f 
lan d s o f said  T h e  S h o r e  C o m p a n y , in  all a d is ta n ce  o f 
th ir te e n  fee t a n d  fifteen  o n e -h u n d re d th s  c h a in s ; th en ce  
a lo n g  la n d s n o w  o r  la te  o f  said  T h e  S h o r e  C o m p a n y  
s o u th  fifty -fiv e  d e g r e e s  a n d  fo r ty - fiv e  m in u te s  w e s t  nine 
an d  fifty  o n e -h u n d re d th s  ch a in s  to  a  s to n e  fo r  a co rn e r
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in the lin e o f lan d s d e v ise d  b y  w ill o f S a m u e l R o s s  to  
said A m e lia  R . S p a r k s ;  th e n c e  a lo n g  th e  lin e  o f lan d s 
of said A m e lia  R . S p a r k s  n o rth  tw e n ty -s ix  d e g r e e s  an d  
th irty-th ree  m in u te s  w e st fiv e  an d  th ir ty -n in e  o n e -h u n -
dredths ch ain s to  th e  e a s te r ly  lin e  o f said  C a m d e n  an d  
A m b o y  R a ilr o a d ; th e n c e  n o r th e r ly  a lo n g  th e  e a ste r ly  
line of said  ra ilro a d  a b o u t s ix  ch a in s  m o re  o r  less to  a 
co rn er; th e n ce  n o r th e r ly  c r o s s in g  said  ra ilro a d  to  th e  
w esterly  lin e  th e re o f, a c o rn e r  to  lan d s o f sa id  A m e lia  
R. S p arks, so  as a fo resa id  d e v ise d  to  h e r  b y  said  w ill o f 
said S a m u el R o ss , d e c e a s e d ; th e n c e  a lo n g  said  lan ds 
w esterly  .eight a n d  th ir ty  o n e -h u n d re d th s  ch ain s, m o re  
or less, to  a  c o r n e r ;  th e n c e  still a lo n g  said  lan d s o f said  
A m elia  R . S p a rk s , s o u th e r ly  an d  a lm o st p a ra lle l w ith  
said R iv e r  D e la w a re , o n e  a n d  s ix t y  o n e -h u n d re d th s  
chains to  a n o th e r  c o r n e r  in  th e  lin e  o f sa id  A m e lia  R . 
Sparks la n d s ; th e n ce  still b y  h e r  lan d s s o u th e rly  th ir ty -  
eigh t lin ks m o re  o r  less to  th e  lin e  o f o th e r  lan d s o f said  
A m elia  R . S p a r k s ; th e n c e  a lo n g  said  o th e r  lan d s o f said  
A m elia  R . S p a r k s  n o r th  tw e n ty -o n e  d e g r e e s  a n d  th ir ty  
m inutes w e st, fifty  lin k s  m o re  o r  less to  lo w  w a te r  m a rk  
in th e R iv e r  D e la w a r e ;  th e n c e  n o r th e r ly  a lo n g  th e  lin e  
of low  w a te r  m a rk  in th e  R iv e r  D e la w a re , th e  se v e ra l 
courses and  d ista n ce s  th e re o f, to  th e  p la c e  o f b e g in n in g . 
C o n ta in in g  tw o  a n d  th ir ty - s ix  o n e -h u n d re d th s  a cre s  
m ore o r less. B e in g  th e  sa m e lan d s m e n tio n e d  in th e  w ill 
of said S a m u e l R o ss , o f r e c o rd  in th e  o ffice  o f th e  S u r -
ro g a te  o f th e  c o u n ty  o f C a m d e n , in B o o k  D  o f W ills , 
p age 380, & c ., as th e  W o o d b in e  C o tta g e , a n d  th e  lan d  
now  o ccu p ied  b y  W illia m  C le m e n t, a n d  a lso  th e  lan d  
in said w ill m e n tio n e d  as o c c u p ie d  b y  T h o m a s  S in e x ,”  
and w h a t su ch  in te re st  w a s ; an d  th e  sa id  p la in tiffs , 
C h arles S. R o ss  an d  J en n ie  I. T h o r n to n , th e n  an d  th e re  
asserted and  a ffirm e d  th a t  th e  tru e  t it le  o f sa id  la n d s is 

derived as fo l lo w s :
T h a t o n e  S a m u e l R o ss  d ie d  se ize d  in fee  o f th e  w h o le  

of said lan ds, h a v in g  b y  his la s t w ill an d  te s ta m e n t d u ly

10
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p r o v e d  a n d  o f r e c o rd  in th e  o ffice  o f  th e  S u r r o g a te  of 
th e  c o u n ty  o f C a m d e n , in B o o k  D  o f W ills , p a g e  380, 
d e v ise d  said  lan d s as f o l lo w s :

“ I t e m : I g iv e  an d  d e v ise  to  m y  so n -in -la w  C h a rles 
A .  S p a r k s  an d  m y  d a u g h te r  M a r y  A n n  M u r r a y  all that 
m y  p r o p e r ty  k n o w n  as th e  “ W o o d b in e  C o t t a g e ”  and 
th e  lan d  n o w  o c c u p ie d  b y  W illia m  C le m e n t, situ ate  
in th e  to w n sh ip  o f S to c k to n . A ls o  th e  lan d  o c c u -
p ie d  b y  T h o m a s  S in e x , s itu a te  in said  to w n sh ip  

1 0  ° f  S to c k to n , in th e  c o u n ty  o f C a m d e n , an d  also 
th e  su m  o f s ix  th o u sa n d  d o lla rs , to  b e  ta k e n  out 
o f  m y  p e rso n a l e sta te , o r  if  th e  sam e sh o u ld  n o t be 
su ffic ie n t, th en  to  b e  ta k e n  fro m  m y  rea l es ta te , to  be 
so ld  if n e c e ss a ry  b y  m y  e x e c u to r s , th e  said  lan ds and 
real e sta te , a n d  th e  said  su m  o f s ix  th o u sa n d  d o lla rs  to  
b e  h e ld  b y  th em  in tru s t  as fo llo w s , th a t is to  say, in 
tru s t  to  r e c e iv e  th e  ren ts  an d  in c o m e  o f said  lan ds and 
m o n e y  an d  to  p a y  th e  sa m e fro m  tim e, to  tim e to  m y 
so n  E d m u n d  B . R o s s  in su ch  m a n n er a s .n o t  to  b e  liable 

2 0  d e b ts  o r  c o n tr a c ts  d u r in g  his n a tu ra l life, and
a fte r  his d ea th  to  p a y  th e  su m  o f o n e  th o u s a n d  d o llars 
to  his so n  S a m u e l R o ss , so n  o f h is w ife  fo r m e r ly  M a ria  
M o o se , if th en  l iv i n g ; th e  re s id u e  o f said  lan d s and 
m o n e y  so  h e ld  in tru s t  as a fo re sa id , o n  th e  d eath  o f 
sa id  E d m u n d  B . R o s s  to  b e  e q u a lly  d iv id e d  a m o n g  an y 
ch ild re n  th a t  he m a y  h e re a fte r  h a v e  b o rn  to  him  in la w -
fu l w e d lo c k , b u t in case  n o  su ch  ch ild re n  sh o u ld  be b o rn  
th e n  th e  said  re s id u e  to  b e  d isp o se d  o f as p a rt  o f the 
re s id u e  o f m y  e s ta te  as h e re in a fte r  p r o v id e d ,”  to  w hich  

2 ^  a sse rtio n  an d  a ffirm a tio n  th e  said  A m e lia  R . S p a r k s  and 
E m m a  R o ss  a ssen ted  a n d  a g r e e d :

A n d  th e said  p la in tiffs , C h a rles  S . R o ss  and Jennie 
I. T h o rn to n , th ereup on  fu rth e r  asserted  and affirm ed, that 
th e  said  p la in tiffs  w e re  the o w n e rs  a m o n g  th em selves o f  
in terest a m o u n tin g  to  tw o  u n d iv id e d  th ird  p arts o f  the 
said prem ises, and th at th e ir  in terests th ere in  aro se  and 
w e re  acq u ired  as fo llo w s  :
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T h a t the said  E d m u n d  B . R o ss  m en tion ed  in sa id  w ill 
was, on the tw e n ty -fo u rth  d a y  o f  O cto b er, 18 73, n o t the 
husband o f  M a ria  M o o se  nam ed in sa id  w ill, but, on  the 
contrary, on said  tw e n ty -fo u rth  d a y  o f  O cto b er, 18 73, 
said E dm un d. B . R o ss  had no la w fu l w ife , and w a s  la w -
fully capable o f  co n tra c tin g  a  leg a l and b in d in g  m a rria g e , 
and bein g then so  com petent th e sa id  E d m u n d  B . R o ss, 
on that d a y  and y e a r, b e fo re  and  in th e p resence o f  H e n r y  
Gothe, then one o f  th e ju s tic e s  o f  th e peace in the co u n -
ty o f B u rlin g to n , in the S ta te  o f  N e w  Jersey , a u th o rized  j q  
to solem nize m a rria g e s  a c c o rd in g  to  the fo rm  o f  th e  sta t-
ute in such case m ad e and p ro v id ed , w a s la w fu lly  m arried  
to one M a r y  C a v n a u g h ; th at as a resu lt o f  said  m a rr ia g e  
o f said E d m u n d  B . R o ss and M a r y  C a v n a u g h , th ere w a s 
born to the said  E d m u n d  B . R o ss, b y  th e said  M a r y  
C avn augh , his w ife  as a fo resa id , n in e ch ildren , s ix  o f  
whom departed  th is life  in testate, u n m a rried  and w ith -
out issue; th at th e said  E d m u n d  N . R o ss , m en tion ed  in  
this w ill, departed  th is life  in testate, on  o r  ab o ut the 
nineteenth d a y  o f  J u ly , e ig h teen  h u n d red  and e ig h ty -  
eight, le a v in g  him  s u r v iv in g  th e  sa id  C h a rles  S . R o ss  
and Jennie I. T h o rn to n  and one C la ren ce  L . R o ss , his 
only ch ildren  and  h eirs at la w , and th at th e y  w e re , on  
the death o f  said  E d m u n d  B . R o ss, h is o n ly  ch ild ren  
born to  him  in la w fu l w e d lo ck  a fte r  th e tim e o f  th e m a k -
ing o f the said  last w ill, o r  o f  th e death  o f  sa id  testato r, 
Sam uel R o ss, and th at b y  v ir tu e  w h e re o f the said  C h a rles
S. R oss and Jen n ie I. T h o rn to n  each  becam e en titled, on 
the death o f  said  E d m u n d  B . R o ss, to  one equ al u n -
divided th ird  p a rt o f  said  p rem ises; and th a t the lim ita -
tion over exp ressed  in said  w ill o f  sa id  S a m u el R o ss, b y  
which said prem ises w e re  to  be d isposed  o f  as p a rt o f  
the residue o f  h is estate  (a s  b y  h is said  w ill is p r o v id e d ) , 
never cam e into  o p eration  and e ffe c t; w h ich  sa id  asser-
tion the said A m e lia  R . S p a rk s and E m m a  R o ss  then and 
there w h o lly  denied  and asserted  th e  c o n tra ry  th ere o f.

T h ereu pon  a fte rw a rd s , to  w it, on  th é d a y  and y e a r  
last aforesaid , at C a m d en  a fo resa id , in co n sid era tio n  th at
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th e  said  p la in tiffs , a t the sp ecial in sta n ce  and  request o f 
the said  A m e lia  R . S p a rk s  and E m m a  R o ss, h ad  then and 
th ere  paid  to  the sa id  A m e lia  R . S p a rk s  and  E m m a  R oss 
th e  sum  o f  tw o  h u n d red  d o llars, la w fu l m o n ey  o f  the 
U n ite d  S ta te s, and  th e said  A m e lia  R . S p a rk s  and E m m a 
R o ss then and th ere u n d erto o k  and fa ith fu lly  prom ised 
said  p la in tiffs  to p a y  them  th e  sum  o f  tw o  h u n d red  dol-
lars, lik e  m o n ey  as a fo re sa id , in case th e said  plain tiffs 
o r eith er o f  th em  w e re  th e o w n e rs  o f  tw o  equal u n d ivided

T Q  th ird  p arts o f  said  lan ds and prem ises, o r a n y  p a rt th ere-
o f, the w h o le  into th ree equ al p a rts  to  be d iv id ed , as 
ch ild ren  o f  th e said  E d m u n d  B . R o ss, b o rn  to  him  in 
la w fu l w e d lo c k ; and th e  said  p la in tiffs  in fa c t  s a y  that 
th ey  w e re  the o w n e rs o f  th e said  tw o  equal, und ivided  
th ird  parts o f  th e lan d  and prem ises a fo re sa id  on  th e said 
tw en ty -n in th  d a y  o f  June, n in eteen h u n d red  and fou r, 
and acq u ired  an in terest th erein  a b o ve  set fo r th  and  still 
o w n  th e  sam e, w h e r e o f th e said  A m e lia  R . S p a rk s and 
E m m a  R o ss h a d ' notice. N o tw ith sta n d in g  th e said 
A m e lia  R . S p a rk s  an d  E m m a  R o ss, not r e g a r d in g  their 
sa id  p rom ises and u n d e rta k in g s b y  them  in  fo rm  a fo re -
said  m ade, h a v e  n o t as y e t paid  the sa id  p la in tiffs  th e said 
sum  o f  tw o  h u n d red  d o llars, n o r a n y  p a rt th ere o f, a l-
th o u g h  so  to  do  the said  A m e lia  R . S p a rk s  and E m m a  
R o ss  a fte rw a rd s , to* w it, on th e d a y  and  y e a r  a fo resa id , 
and  o fte n  a fte rw a r d s  at C a m d en  a fo re sa id , w e re  b y  the 
sa id  p la in tiffs  requested , but the sam e to  them  to  p a y  th ey 
h a v e  h ith e rto  a lto g e th e r  refu sed  and  still do re fu se , to 
th e d a m a g e  o f  th e said  p la in tiffs  tw o  h u n d red  dollars, 
and th e re fo re  th e y  b r in g  th is suit.

^  A n d  the said  A m e lia  R . S p a rk s  and E m m a  R o ss, by 
T h o m a s E . F re n ch , th e ir  a tto rn ey , com e and d efen d  the 
w r o n g  and in ju ry , w h en , & c., and sa y  th at th e said 
C h a rle s  S . R o ss  and Jen n ie I. T h o rn to n  o u g h t n o t to  
h a v e  and m ain ta in  th e a fo re sa id  a ctio n  a g a in s t  them , 
b ecau se  th ey  sa y  th at a lth o u g h  tru e  it is th e said  d is-
co u rse  in th e p la in tiff ’ s d eclara tio n  m en tion ed  w a s had
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and m oved b y  and b etw een  th e  said  p la in tiffs  o f  th e one 
part, and th e  said  A m e lia  R . S p a r k s  an d  E m m a  R o ss  o f 
the other part, w h ere in  it w a s a g re e d  th at the tru e  title  
to said prem ises is d eriv ed  u n d er sa id  w il l ;  and th e fu r -
ther question d id  a rise  as a fo re sa id , and th at th ey  did  
undertake and p rom ise in m an n er and fo rm  as th e said  
Charles S. R o ss and Jen nie I. T h o rn to n  h a v e  a b o ve  in  
that b eh alf a lle g e d ; n o tw ith sta n d in g , fo r  a  plea  in th is 
behalf the said  A m e lia  R . S p a rk s  and E m m a  R o ss say, 
that the said  E d m u n d  B . R o ss  w as, on said  tw e n ty -fo u rth  
day o f O cto b er, 18 73 , th e husban d o f  th e  said  M a r ia  
Moose, and con tin u ed  to  be h er la w fu l husban d u n til h is 
death; th at the said  M a r ia  is still liv in g , and  th at th e sa id  
Charles S. R o ss and Jen n ie I. T h o rn to n  a re  n o t ch ild ren  
of the said E d m u n d  B . R o ss, b orn  to  h im  in la w fu l w e d -
lock, and th at th e y  h a v e  no estate  o r  in terest in said  
lands, and o f  th is th ey, said  A m e lia  R . S p a rk s  an d  E m m a  
Ross, put th em selves upon th e co u n try , and th e sa id  
Charles S. R o ss  and Jen nie I. T h o rn to n  do th e like.

T h e fo r e g o in g  is a tru e  tra n scrip t o f  th e fe ig n e d  issue 
made up in th e C o u n t o f  C h a n ce ry  o f  N e w  Jersey , an d  2 0  
sent into th is co u rt o f  tr ia l, as appears b y  a d u ly  certi-
fied copy th e re o f on file in th is cou rt.

In w itness w h e re o f, I, W illia m  R ik e r , Jr., C le r k  o f  
the Suprem e C o u rt  o f  J u d ica tu re  o f  th e S ta te  o f  N e w  
Jersey, h a ve  h ereu n to  set m y  hand  an d  seal, at th e S ta te  
H ouse, in T re n to n , N e w  J ersey , th is d a y
o f nin eteen h u n d red  and five.

W M . R I K E R ,  J r .,
C lerk .

R esp ectfu lly  advised . 3 0
M . P . G r £y ,

V .  C .
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N E W  J E R S E Y  S U P R E M E  C O U R T .  

Camde n  Co u n t y  Ci r c u i t .

Cha r g e s  S. Ro ss, ET a e ., \

vs. \ Fei gn ed  Issue .

A me l ia  R . Spa r k s , ET a e . /

D e cem b er T e r m , 1906.

A p p e a r a n c e s :

F o r  th e p la in tiff, T .  J. MiddeETo n  an d  Jo hn  J. 

Cra nd aee .
For the defendant, T h o m a s  E. F r e n c h , E s q .

20 ______

T H E  C A S E  F O R  T H E  P E A I N T I F F .

(M r . C ra n d a ll opens the case fo r  th e p la in tiff .)

Mr s Mary  Ross, sworn.

B y  M r. C r a n d a ll :

3 0  Q u es. W h a t  is y o u r  n a m e?
A n s . M y  nam e is M a r y  L . R o ss.
Q u es. H o w  o ld  a re  y o u ?
A n s . 4 7  in  last June. 48 on  m y  n e x t b irth d a y .
Q u es. D id  y o u  k n o w  on e E d m u n d  R o s s  in h is l ife -

tim e ?
A n s . Y e s ,  sir.
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Ques. D o  y o u  k n o w  w h o se  son  he w a s ?
A ns. Y e s , s i r ; I k n o w  he w a s the son o f  S am u el R o ss.

Ques. T h e  son  o f  S a m u el R o ss ?

A ns. Y e s , sir.
Ques. ( Showing witness paper.) W h a t  is that p a p e r .

A ns. T h a t  is th e w ill?
Ques. The will o f  whom ?
A ns. T h e  w ill o f  S a m u el R o ss, m y  h u sb an d ’s fa th er.

(S a id  paper is o ffered  in ev id en ce  an d  m ark ed  E x -  

h ib i t P i . )  1 0

Ques. Y o u  sa y  E d m u n d  w a s y o u r  h u sban d  ?

Ans. Y e s , sir.
Ques. W h e n  w e re  y o u  m a rrie d ?
A ns. T h e  24th  o f  O cto b er, 18 73.
Ques. W h e r e  w e re  y o u  m a rr ie d ?
A ns. In  B rid g e b o ro , N e w  Jersey .
Ques. W h a t  c o u n ty ?
A ns. I guess that is in Burlington county; I  can t tell

any m ore. g O
Oues. H o w  lo n g  h ad  y o u  k n o w n  E d m u n d  B . b e fo re

your m a rria g e  ?
A ns. P ro b a b ly  n o t m o re  th a n  seven  m on ths.
Ques. W h e r e  d id  y o u  g e t  a cq u ain ted  w ith  h im ?

A ns. O n  P e a  S h o re.
Ques. W h a t  w a s  he d o in g  o n  P e a  S h o re ?
A ns. W e ll, h is sister o w n e d  a  p ro p e rty  th ere , an d  he 

came there w h ere  I lived .
Ques. D id  he liv e  w ith  h is s is te r?
A ns. N o , s ir ;  he b o a rd ed  a t R iv e rs id e , N e w  Jersey .
Ques. D o  y o u  k n o w  w h o  m a rrie d  y o u ?

A n s. S ir ?
Ques. D o  y o u  k n o w  th e  o fficer’s n am e th a t m a rrie d  

you ? ' - . . .
A ns. W e ll, I c a n ’t ju s t  rem em b er th e n am e, b u t it is a 

name like M c G a rv e y , o r  som e nam e lik e  th at, M a g is tra te  
M cG arvey, b u t I co u ld n ’t see it w ith o u t g la sses.

3
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( P a p e r  is sh o w n  w itn e ss .)

A n s . G a rb e— th at is r ig h t, yes, s i r ; I k n e w  it w as sim i-

la r  to  that.
Q u es, A  Ju stice  o f  th e P e a c e ?
A n s . Y e s , sir.
Q u es. W h a t  p ap er is th a t?
A n s . T h a t  is m y  m a rr ia g e  certificate.

1 A  ( S a id  p ap er is o ffe re d  in  ev id en ce an d  m a rk ed  E x -
h ib it P 2 .)

Q ues. W h a t  is th e d ate  o f  y o u r  m a r r ia g e ?
A n s . O cto b e r  24th , 18 73.
Q ues. D id  y o u  g o  to  k eep in g  h ouse ?
A n s . Y e s ,  sir.
Q ues. A f t e r  y o u  w e re  m arried , r ig h t  a w a y ?
A n s . N o , s ir ;  n ot r ig h t  a w a y ;  w e  w e n t to  V ir g in ia  

and  th en  w e  w e n t to  h o usekeep in g.
Q u es. W e n t  w h e re ?
A n s . W e n t  to  V ir g in ia ;  m y  h u sban d  to o k  a fa rm  to 

w o r k  o n  shares.
Q u es. W h e r e ?
A n s . In  V ir g in ia .
Q u es. H o w  lo n g  d id  he s ta y  in V ir g in ia ?
A n s . T h a t  is w h a t I c a n ’t say, p ro b a b ly  a y e a r, m aybe 

ten  m on ths, I d on ’ t kn o w .
Q ues. W h e r e  d id  y o u  g o  th en ?
A n s . T h e n  w e  cam e to  P h ila d e lp h ia . W e  sta ye d  in 

P h ila d e lp h ia  tw o  m on ths, an d  m oved  to  C a m d en  on 
3 0 ! F  o u rth  street ab o ve  L in e .

Q u es. H o w  lo n g  d id  y o u  liv e  in C a m d e n ?
A n s . W e ll, I  c a n ’t ju s t  e x a c t ly  rem em ber.
Q u es. W e ll,  y o u  liv ed  in  C a m d en  a  g o o d  w h ile ?
A n s . N o , n o t so v e r y  lo n g  w e  d id n ’t liv e  in C am den . 

W e  m o v ed  fro m  C a m d en  o ut to  W rig h ts v ille .
Q u es. O u t to  W r ig h ts v il le ?
A n s . Y e s ,  sir.
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Qttes. W h a t  d id  y o u r  h u sban d  do  o u t a t W r ig h ts v il le  ?
A n s. J u st d id n ’t d o  a n y th in g  a t th a t tim e. H e  w a s 

g e ttin g  his in te re st  m o n e y  a n d  w a sn ’t  d o in g  a n y th in g . 
Q ues. Y o u  sa y  h e  w a s l iv in g  o ff  h is m o n e y ?
A ns. H e  w a s liv in g , yes, sir, o ff h is in terest m on ey.
Q ues. W h e r e  d id  h e  g e t  h is in te r e st  m o n e y ?
A n s. W e ll,  fro m  his estate .
Q u es. W h a t  estate?-
A n s. T h a t  w a s le ft  b y  h is fa th er.
Q ues. H is  fa th e r  S a m u e l ? 1 0

A n s. Y e s ,  sir.
Q u es. U n d e r  th is  w ill?
A n s. Y e s ,  sir.
Q ues. W e ll,  w h a t w a s h is b u sin ess  g e n e r a lly ?

A n s. F a r m in g .
Q ues. A n d  y o u  sa y  h e d ied  w h e n ?
A n s. In  1888, J u ly  19 th .
Q ues. A n y  ch ild re n  b o rn  o f th is  m a r r ia g e ?
A n s. Y e s ,  s ir ;  I h ad  n in e  ch ild ren .
Q u es. H o w  m a n y  o f th em  a re  l iv in g  n o w ?  o q

A n s. T h r e e .
Q ues. W h a t  a re  th e ir  n a m es?
A n s. C h a rle s  S ., C la r e n c e  U ., and  J e n n ie  I.

B y  th e  C o u r t :

Q u es. Jen n ie  I. T h o r n to n ?
A n s. Y e s ,  s ir ;  she is m arried .

M r. C r a n d a ll:

Q u es. W e ll, th e  o n ly  p a rtie s  to  th is  su it  a re  C h a rle s  

S. and Jen n ie I.
A n s. Y e s ,  sir.
Q ues. W e ll,  d o  y o u  re m e m b e r  w h e th e r  th is le g a c y  

continued, w h e th e r  y o u  r e c e iv e d  th e  le g a c y  a fte r  y o u r  
husban d ’s d e a th ?
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A n s . Y e s ,  s ir ;  I r e c e iv e d  m o n e y  a fte r  his d e a th  until, 
— I p re su m e  it  is a b o u t fo u r  o r  fiv e  y e a rs  a g o .

Q u e s . U p  to  fo u r  o r  fiv e  y e a rs  a g o ?
A n s . Y e s ,  s ir ;  u n til th e  su it s ta rte d , th e n  it ceased . 
Q u e s . W h a t  h a p p e n e d  th en  ?
A n s . W e ll,  m y  so n  C la r e n c e  e n te r e d  su it a g a in st 

th em .
Q u e s . Y o u r  so n  C la r e n c e ?  *
A n s . Y e s .

1 0  Q u e s . W h a t  fo r ?
A n s . W e ll,  fo r  h is p a rt  o f th e  m o n e y .
Q u e s . T h a t  h e  c la im e d  to  b e  d u e  u n d e r  h is g ra n d -

fa th e r ’s w ill?
A n s . Y e s ,  sir. •
Q u e s . T h e n  a t th a t  tim e, w h e th e r  th a t  w a s  th e  cau se 

o r  n o t, a t  th a t  t im e  th e y  su sp e n d e d  p a y m e n t?
A n s . Y e s ,  sir.
Q u e s . W h o  su sp e n d e d  p a y m e n t ?
A n s . M r. E . K .  S p a rk s .

->0 Q u e s . W h o  is E . K .  S p a r k s ?
A n s . T h a t  is C h a r le s  S p a r k s ’ son , th e  e x e c u t o r ’s son, 

th e  e x e c u to r  o f th e  w ill. A f t e r  his fa th e r ’s d ea th  he 
to o k  c h a rg e  o f th e  b u sin ess, I su p p o se.

Q u e s . A f t e r  C h a r le s  A .  S p a r k s ?
A n s . A f t e r  h is d e a th ;  y es, sir.
Q u e s . O n e  o f th e  e x e c u to r s  o f th e  w ill ?
A n s . Y e s .
Q u e s . T h e n  th is  is th e  so n ,— w h a t is his so n  ?
A n s . E . K .  S p a rk s .
Q u e s . D id  h e  c o m e  to  see y o u  a b o u t  it?
A n s . Y e s ,  sir.
Q u e s . W h a t  d id  he sa y  to  y o u  a b o u t  it ?
A n s . H e  ca m e  to  see m e o n ce .

( O b je c te d  to  as re m o te .)

M r. C r a n d a ll:  W e ll,  I w ill w ith d r a w  it.
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Q ues. D id  y o u  e v e r  h e a r  o f  a w o m a n  b y  th e  n a m e o f 
M aria M o o se  ?

A n s. Y e s ,  s ir ;  I h a v e  la te ly , b u t  n o t u n til la te ly . 
Q ues. W h e n  d id  y o u  first h ea r a b o u t M a r ia  ?
A n s. O h , I  g u e ss  it is fiv e  yea rs.
Q ues. W h o  to ld  y o u ?
A n s. M r. S p a rk s .

Q ues. W h ic h  S p a rk s , E . K .  ? .
A ns. Y e s , sir.

Q ues. W h a t  d id  h e sa y  to  y o u  a b o u t  it ?

A n s. H e  said , “ I  su p p o se  y o u  h a v e  h e a rd  th a t m y  
U n cle E d . h ad  a w ife  l iv in g  w h e n  he m a rrie d  y o u  ?*’ I 
said, ‘ N o , s ir ; I  n e v e r  h e a rd  a n y th in g  to  th a t  e ffe c t .”

M r. F r e n c h :  I a sk  to  h a v e  th a t s tr ic k e n  o u t. I  do  
not see it is im p o rta n t. T h e  q u e stio n  h e re  is w h e th e r  
there w as a p r io r  m a r r ia g e , an d  a s ta te m e n t m ad e b y  a 
person n o t a p a r ty  to  th e  su it in th e  a b se n ce  o f th e  
party  ca n n o t b e  e v id e n c e  o f a n y th in g .

T h e  C o u r t :  Y o u r  m o tio n  is g ra n te d .

C ro ss-e x a m in a tio n .

B y  M r. F r e n c h :

Q ues. A t  th e  tim e  o f y o u r  m a r r ia g e  w ith  M r. R o ss  
w here w e re  y o u  l iv in g ?

A n s. O n  P e a  S h o re .
Q ues. W ith  w h o m ?

A n s. W ith  a  g e n tle m a n  b y  th e  n a m e o f S m it h ; liv e d  ' 
on M rs. S p a r k s ’ farm .

Q ues. B y  M rs. S p a r k s  y o u  m ean  A m e lia  R . S p a rk s , 
the sister o f E d m u n d  R o s s ?

A n s. Y e s , sir.

Q u es. A n d  w h a t w a s E d m u n d  R o s s  d o in g  a t th a t 
tim e?
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A n s . I d o n ’t k n o w  th a t h e  w a s d o in g  a n y th in g  in 
p a rtic u la r , o n ly  w o r k in g  a ro u n d  p la ces, th e  G r o v e  p ro p -
e r ty  th a t w a s le ft to  h im , a n d  his s is te r ’s p lace .

Q u e s . W a s  th is  p la c e  th a t  y o u  liv e d  o n  th e  p la c e  in 
c o n tr o v e r s y  in th e se  p r o c e e d in g s ?

A n s . N o , sir.

Q u e s . Y o u  sp o k e  o f m o n e y  b e in g  p a id  to  y o u . W h o  
w a s it p a id  b y  a fte r  E d m u n d  R o s s ’ d e a th  ?

A n s . W e ll,  m y  so n  can  te ll y o u  b e t t e r ;  so m e tim e s  the 
•j o  c le r k  g a v e  it to  h im  an d  so m e tim e s  M r. H u ff.

Q u e s . H o w  fr e q u e n tly  w a s it  p a id ?
A n s . O n c e  a  m o n th .
Q u e s . A n d  a r e g u la r  su m ?
A n s . Y e s ,  s ir ;  if I  se n t d o w n  tw ic e  I  c o u ld  g e t  it ju st 

th e  sam e.

Q u es. W e ll, th e  sam e am o u n t i f  y o u  sent tw ic e ?
A n s . Y e s .

Q ues. S o  i f  y o u  w a n ted  d ou b le  the am o u n t y o u  sent 
tw ic e  a  m on th, d o  y o u  m ean  th at, o r  do  y o u  m ean the 

2 0  am o u n  ̂ w a s d iv id e d ?
A n s . N o ;  i f  I sent d ow n  and  g o t  som e m o n ey  and I 

w a n ted  m ore— th ere  w a s a n y  sickn ess o r  a n y th in g — I 
sent d o w n  and asked  them  and th ey  w o u ld  send m e ju st 
as m uch  as th ey  had  g iv e n  m e in th e  first place.

Q u es. T h a t  w a s ah a llo w a n ce  m ad e to  y o u  b y  M rs. 
S p a rk s  ?

A n s . N o , s ir ;  M rs . S p a rk s  h a d n ’t a n y th in g  at a ll to 
do  w ith  th a t; it w a s M r. S p a rk s.

Q u es. M r. S p a r k s ?
A n s . Y e s .
Q ues. I t  w a s a  re g u la r  a llo w a n ce  th at w a s  increased  at 

tim es ?
A n s . N o , s i r ; it g ra d u a lly  g r e w  d o w n ; w h en  m y  hus-

band first d ied  I g o t  co n sid era b ly  m ore  th an  I  d id  years 
a fte r.

Q u es. T h e n  y o u r  son C la re n ce  had  a m an  n am ed F o r-  
tescue b r in g  som e p roceed in gs h ere in C a m d e n  coun ty  
to  see w h eth er he h a d n ’t som e r ig h t  in th is fa r m ?
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Ans. Y e s , sir.
Ques. A n d  th at w a s th e tim e y o u  spoke o f  w h en  the 

litigation com m enced and th e  a llo w a n ce  stop p ed ?
A ns. Y e s , s ir ;  e x a c tly .

CLARENCE L . R o s s , sw orn .

B y  M r. C r a n d a ll : .

Ques. W h a t  is y o u r  n am e?
A ns. C laren ce  L . R o ss.
Ques. W h e r e  do  y o u  liv e ?

A ns. 1326 N o r th  P e rth  street, P h ila d e lp h ia , P a .
Ques. W h e re  w e re  y o u  born  ?

A ns. T w e n ty-se co n d  an d  F e d e ra l, C am den , N e w  J e r-
sey, or C ram er H ill  as it w a s then called , I believe.

Ques. W h a t  y e a r  w e re  yo u  b orn  in ?
A n s. 1880.

Ques. W h o  w a s y o u r  fa th e r?  '
A ns. E d m u n d  B . R o ss.
Ques. Y o u r  m oth er ?
A ns. M a ry  L,. R o ss.

Ques. D o  y o u  rem em b er w h en  y o u r  fa th e r  d ie d ?
A ns. Y e s , sir.

Ques. D o  y o u  rem em b er w h a t tim e it w a s th a t he d ied  ?
A ns. I ca n ’t rem em b er w h a t tim e o f  th e y e a r  it w a s ; 

it was w arm  w eath er. I w a s at th e tim e o n ly  e ig h t y e a rs  
o f age.

Ques. D id  y o u  k n o w  a n y  o f  S a m u el R o s s ’s p eo p le? 3 0  
A ns. N o, sir.

Ques. D id n ’t y o u  k n o w  a n y  o f  them  at a ll?
A ns. I had seen th e m ; no, I  d id  not-, n o t Sa m u el R o s s ’s 

people; no, sir. I w a s  r e fe r r in g  to th e S p a rk s people.
Ques. D id  yo u  ev er  see E m m a  R o ss, th e p la in tiff o r 

defendant, o r  one o f  th e p a rties to  th is su it ?



A n s . N o , sir.
Q ues. D id  y o u  e v e r  see A m e lia  S p a rk s?
A n s . N o , sir.

Q u es. D o  y o u  k n o w  C h a rles  S p a r k s?
A n s . B y  s ig h t, yes, s ir ;  1 h a v e  sa w  him .
Q u es. D id  y o u  e v er  do  a n y  busin ess w ith  h im ?
A n s . Y e s , sir.
Q ues. W h o  w a s  C h a rle s  S p a rk s?
A n s . M y  u n cle ; he w a s b ro th er-in -la w  o f  m y  fath er. 
Q u es. H e  w a s a b ro th er-in -la w  o f  y o u r  fa th e r ’s ?

. A n s . Y e s ,  sir.
Q ues. H e  w a s th e husban d o f  w h o m  ?
A n s . O h , I b elieve  A m e lia  R . S p a rk s.
Q ues. T h e  husban d o f  A m e lia  R . S p a rk s  ?
A n s . Y e s , sir.
Q u es. W h a t  busin ess d id  y o u  h a ve  w ith  h im ?

* A n s . M y  busin ess w a s to  g o  d o w n  th ere m o n th ly  and 
g e t  m on ey  fro m  him  w h ich  he paid  us.

Q u es. W h a t  m o n e y ?
A n s . M o n e y  th at w a s due us fro m  o u r fa th e r ’s w ill, 

20 as I supposed, o r  fro m  o u r fa th e r ’s estate.
Q ues. W e ll, yo u  k n o w  ab out th e w ill, d on ’t y o u ?
A n s . Y e s , sir.
Q u es. W h o s e  w ill w a s it?
A n s. T h e  w ill o f  S a m u el R o ss.
Q ues. W h o  is h e ?
A n s . S a m u el R o ss, m y  g ra n d fa th e r , th e fa th e r  o f  m y 

fa th er, E d m u n d  B . R o ss.
Q ues. H o w  lo n g  d id  th e y  co n tin u e to  co llect th a t m on ey 

a fte r  y o u r  fa th e r ’s d ea th ?
80 A n s . U p  u n til the b e g in n in g  o f  the p ro ceed in gs a ga in st 

th e estate  w h ich  I b ro u g h t. T h a t  w a s— I ca n ’t sa y  the 
e x a c t  d ate— it w a s so m ew h ere  in the v ic in ity  o f  five  years 
ago .

Q ues. D id  y o u  see M r. S p a rk s  a fte rw a r d  a b o u t w h y  the 
m o n ey  stop p ed ?

A n s . N o , sir.
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Ques. D id n ’t h a v e  a n y  ta lk  a b o u t it a t a ll?
Ans. N o , s ir ;  I h ad  n e ver sa w  h im  to  sp eak  to  a fte r -

ward.
Ones. D id  y o u  ev er h ea r o f  a  w o m an  b y  th e n am e o f  

M aria M o o se ?
A ns. I n e ver h ea rd  o f  it u n til th e p ro ceed in gs w e re  

bi ought in th is fo rm e r case.
Oues. U n til y o u r  la w  p ro c eed in g s?
A n s. Y e s , sir.

C ross-exam in ation .

B y  M r. F r e n c h :

Ques. Y o u  sa y  th a t y o u  n e ver sa w  E m m a  R o ss  n o r 
A m elia  R . S p a r k s?

A n s. N o t  th at I rem em b er. ' I  m ig h t h a v e  sa w  them  
when 1 w a s y o u n g , b u t I d o n ’t  rem em ber.

Ques. Y o u  d id  see C h a rles  A . S p a rk s, th e husban d o f  
A m elia  R . S p a rk s?

A n s. Y e s , sir.
Ques-. H o w  o fte n  d id  y o u  see h im ?
A n s. I suppose I h a v e  sa w  him  eig h tee n  tim es, a  d ozen  

times.
Q ues. T h a t  is severa l tim e s?
A n s. W e ll, i f  y o u  ca ll th a t severa l, a  d o zen  o r  e ig h tee n  

tim es; yes, sir.
Ques. A n d  those tim es w e re  w h en  y o u  w e n t a fte r  th is 

m oney ?
A n s. Y e s , sir.
Ques. T h e  p ro ceed in g s y o u  b ro u g h t y o u  g a v e  a bond  

to a m an nam ed F o rte sc u e — d id n ’t y o u  g iv e  h im  a  note 3 0  
you rself ?

(O b je cte d  to  as n ot cro ss-e x a m in a tio n .)

M r. F r e n c h : T h e  p la in tiff  opened th at b y  ta lk in g  ab o ut 
his p roceed in gs a g a in st th is estate. I th in k  I  h a v e  a  
right to sh o w  w h a t th e  p ro ceed in gs w ere.

4
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T h e  C o u r t :  I th in k  if  o b je cted  to  I m u st ru le  it out. 

(E x c e p t io n  n oted  fo r  th e d e fe n d a n t.)

C h a r g e s  S. R oss , sworn.

B y  M r. C ra n d a ll :

1®
Q u es. W h a t  is y o u r  n a m e?
A n s . C h a rle s  S . R o ss.

Q u es. Y o u  are  d efen d a n t in the C h a n c e ry  su it h ere and 
p la in tiff  in  th is issue ?

A n s . I  am .
Q u es. W h a t  is y o u r  fa th e r ’s nam e ?
A n s . E d m u n d  B . R o ss.
Q ues. W h a t  is y o u r  m o th e r ’s nam e ?
A n s . M a r y  R . R o ss.

2 $  Q u es. W h e n  w e r e 'y o u  born , do  y o u  k n o w ?
A n s . 1878.

Q ues. W h e r e  h a v e  y o u  liv ed  g e n e r a lly ?
A n s . A l l  m y  life  ?
Q u es. Y e s .

A n s . R iv e d  in B u ck s co u n ty , P h ila d e lp h ia .
Q u es. W e ll, h a ve  y o u  a lw a y s  liv ed  w ith  y o u r  p a re n ts?  
A n s . Y e s , s ir ;  a ll m y  life .
Q u es. R iv e  w ith  y o u r  m o th er n o w ?
A n s . Y e s , sir.
Q u es. W h e r e  d oes y o u r  m o th er liv e  n o w ?
A ns.- 13 2 6  N o r th  P e rth  street.
Q u es. W h a t  is y o u r  bu sin ess ?
A n s . I am  a  s ta g e  m echanic.
Q ues. W h a t  d id  y o u  sa y  y o u r  fa th e r ’s nam e w a s ?
A n s . E d m u n d  B. R o ss.
Q u es. D id  y o u  k n o w  M r. S p a r k s ?
A n s . M r. C h a rle s  S p a r k s ?
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Ques. Y e s .
Ans. Y e s , sir.
Ques. W h a t  re la tio n  w a s  he to  y o u ?
A ns. M y  u n cle?
Ques. D id  y o u  h a ve  a n y  bu sin ess w ith  h im ?
A ns. Y e s , sir.
Ques. W h a t  b u sin ess?
A ns. 1 cam e d o w n  to  h is office an d  g o t  m on ey.
Ques. W h a t  m o n e y ?
A ns. M o n ey  th at w e  used  to  g e t  e v e ry  m on th  fro m  

him.

Ques. W e ll, w h a t m o n ey  w a s  i t ;  w h a t w a s  th e  so u rce 
o f the supply ?

A ns. It  w a s to  be fo r  us, fo r  th e k e e p in g  o f  us ch il-
dren.

Ques. W h e re  d id  it com e from -— w h o  a u th o rized  it?  
W here did the m o n ey—

A ns. It w a s fro m  m y  fa th er, b e lo n g ed  to  m y  fa th er. 
Ques. W h e re  d id  y o u r  fa th e r  g e t  it?
A ns. W h e n  m y  fa th e r  d ied  w h y  he p aid  it.
Ques. A f t e r  y o u r  fa th e r  d ied  ?
A ns. A ft e r  m y  fa th e r  died.
Ques. Y o u r  un cle C h a rle s  p aid  it to  y o u ?
A ns. P a id  it to  u s ;  yes, sir.
Ques. Y o u  d o n ’t k n o w  w h e re  it cam e fro m  th en ?
A ns. I  a lw a y s  supposed  it cam e fro m  m y  g ra n d fa th e r , 

from  m y g ra n d fa th e r ’s estate.
Ques. W h a t  w a s  his n a m e?
A ns. S am u el R o ss.
Ques. D id  y o u  e v e r  k n o w  y o u r  fa th e r  to  co llect th is 

m oney ?
A n s. I have.
Ques. H o w  m a n y  tim es?
A ns. I cam e to  P h ila d e lp h ia  tw ic e  w ith  h im  to  co l-

lect it.

Ques. W h e re  d id  he g o  to  g e t  it ?
A n s. W e n t to  the office on  W a ln u t  street.
Ques. D id  y o u  e v e r  h ea r a n y  ta lk  o f  M a r ia  M o o se ?

10

2 0

30
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A n s. N o , sir  ; n ever u n til fo u r  o r  five m on th s a g o , first 
e v e r  I h eard , ab o ut a  y e a r  a g o , m ayb e, n e v er k n e w  there 
w a s  such a w o m an .

Q u es. H a v e  y o u  a lw a y s  liv ed  h om e w ith  y o u r  p aren ts ?.
A n s . Y e s , sir.

Q ues. T h e y  liv e d  as h u sban d  and w ife ?
A n s . S ir ?

Q u es. T h e y  a lw a y s  liv e d  to g e th e r  as h u sban d  and 
w ife ?

1 0  A n s - Y e s ,  sir.
Q u es. W h e r e  is y o u r  sister, th e  o th er p a rty  to  this 

ca se ?

A n s . M y  siste r is sick.
Q ues. S h e  is not h ere to -d a y ?
A n s . N o , sir. •

Q u es. Is n ’t able to  be h ere?
A n s . N o t  able to  be here.

N o  cro ss-exa m in atio n .

Mr s . Emma  Sc o t t , sworn.

B y  M r. C r a n d a ll:

Q u es. W h a t  is y o u r  n a m e?
A n s . E m m a  S cott.

Q ues. W h e r e  do y o u  live , M rs. S c o tt?

3 0  A n s - O u t  on  the E a s t  S id e, C ra m e r  H ill.
Q u es. H o w  lo n g  h a v e  y o u  liv e d  in th is c ity ?
A n s . 32 y e a r s ;  35 yea rs.

Q u es. D id  y o u  k n o w  E d m u n d  R o ss  a n d  h is w ife  M a r y  ? 
A n s . Y e s ,  sir.

Q u es. H o w  lo n g  h a v e  y o u  k n o w n  th em ?
A n s . I h a ve  k n o w n  them  fo r  3 1 yea rs.
Q u es. H o w  d id  y o u  k n o w  th em ?
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A n s. W e ll, t h e y li v e d  i n p a r t o f o u r h o u s e f o r a w h il e, 

t h e n t h e y m o v e d  a w a y a n d t h e n t h e y  c a m e b a c k  a g a i n .

Q u e s. D i d  t h e y  h a v e a n y c h il d r e n ?

■ A n s. Y e s , si r.

Q u e s.  H o w  m a n y ?

A n s. S h e h a d t h r e e t h e n .

Q u e s.  A n d  li v e d  t h e r e a s h u s b a n d a n d w i f e , a s a 

f a m il y ?

A n s. Y e s , si r.

Q u e s. H a v e y o u  k n o w n  t h e m  e v e r s i n c e ? 1 0

A n s. Y e s , si r.

C r o s s - e x a m i n a ti o n .

B y M r. F r e n c h :

Q u e s. Y o u r  d a u g h t e r m a r r i e d C l a r e n c e R o s s, d i d n' t 

s h e ? ■ ' •

A n s. N o , si r.

Q u e s. O n e o r o t h e r o f t h e R o s s e s ? o q

A n s. N o , si r.

P l a i n ti f f r e s t s.

B O
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T H E  C A S E  F O R  T H E  D E F E N D A N T .

A n d r e w  J. He n dr ic ks on ,, sworn.

B y  M r. F r e n c h :

Q u e s . W h e r e  d o  y o u  liv e , M r. H e n d r ic k s o n ?
A n s . S w e d e sb o r o .

1 0  Q u e s . T h a t  is in  G lo u c e s te r  c o u n ty ?
A n s . Y e s ,  sir.
Q u e s . H o w  lo n g  h a v e  y o u  b e e n  a re s id e n t o f G lo u -

c e s te r  c o u n ty ?
A n s . A l l  m y  life.
Q u e s . A n d  h o w  o ld  a re  y o u ?
A n s . I w a s b o rn  in 18 3 9 ; I g u e s s  th a t  w ill m a k e  67, 

w o n ’t it?
Q u e s . D id  y o u  k n o w  a m an  n a m ed  J o se p h  M o o se  

a lo n g  a b o u t  i8 6 0 , a lo n g  a b o u t  th a t?
" 0  A n s . Y e s ,  s ir ;  p r e t ty  m u c h  all m y  life, a fte r  I g o t  old  

e n o u g h .
Q u e s . W h e r e  d id  h e  liv e ?
A n s . W e ll,  h e  liv e d  r ig h t  a cro ss  th e  sw a m p  fro m  u s; 

w e  d id n ’t q u ite  jo in  lan d s y e a rs  a g o , b u t  sin ce  th en  I 
h a v e  o w n e d  la n d  a ro u n d  him .

Q u e s . A n d  y o u  th e n  liv e d  a t H e n d r ic k s o n ’s M ills, 
w h e re  H e n d r ic k s o n ’s M ills  w a s ?

A n s . Y e s  ; th e re  is w h e re  I liv e d  u n til a b o u t  12  y e a rs  
a g o  I w e n t in to  S w e d e s b o r o — ju s t  a c ro s s  th e  sw am p  

g o  fro m  us.
Q u e s . H o w  fa r  fro m  th a t  w a s S w e d e s b o r o ?
A n s . A b o u t  tw o  m iles, tw o  a n d  a half.
Q u e s . H o w  fa r  w a s it fro m  B r id g e p o r t?
A n s . A b o u t  th ree .
Q u e s . D id  J o se p h  M o o s e  h a v e  a n y  c h ild r e n ?
A n s . Y e s ,  sir.
Q u e s . W h o  w e re  t h e y ?
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A n s. M a ria  M o o s e  th a t y o u  a re  s p e a k in g  a b o u t h ere. 
Q ues. A n y b o d y  e lse ?

A n s. N o t  th a t  I  k n o w  o f;  I  h a v e  k n o w n  h e r  e v e r  
since she w a s a  l it t le  b it  o f  a  th in g .

Q ues. Y o u  k n e w  h e r  e v e r  s in ce  she w a s a  litt le  b it  
of a th in g ?

A n s. Y e s .

Q ues. D o  y o u  k n o w  h e r  n o w  ?
A n s. Y e s .

Q u es. W h e r e  d o e s  sh e  liv e  n o w  ?
A n s. W o o d b u r y , I  su p p o se. ^

Q ues. Is  she th e w ife  o f  A u g u s t  P re h l, in  W o o d b u r y ?
A n s. Y e s ,  sir.

Q ues. D id  y o u  e v e r  k n o w  a n y th in g  a b o u t h er  b e in g  
m arried ?

A n s. W h y , y e s , it w a s su p p o se d  th a t—

M r. C r a n d a ll:  I t  a in ’t a  q u e stio n  o f su p p o se . T h e  
in te r ro g a to ry  is, d o  y o u  k n o w  a n y th in g  a b o u t  th e  
m arriage ?

2 0
T h e  C o u r t : T h e  a n s w e r  to  th a t  is y e s  o r  n o.

A n s. W h y , y es, o n ly  I d id n ’t se e  it.

Q ues. J u st a n sw e r  th e  q u estio n . W h a t  d o  y o u  k n o w  
about h er b e in g  m a rried .

A n s. W e ll, I  k n o w  th e y  liv e d  th e re  a t h o m e.

T h e  C o u r t :  W h o ?

T h e  W it n e s s : H e r  an d  h e r  h u sb a n d . 3 0

Q ues. W h o  is th e  h u sb a n d  ?
A n s. R o ss.

Q ues. W h a t  w a s h is first n a m e ?
A n s. I  h e a rd  it h ere , b u t—

Q ues. O n ly  fro m  y o u r  o w n  k n o w le d g e . W h a t  d o  
you  re m em b er a b o u t his n am e, n o t w h a t y o u  h e a rd  h ere .
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A n s . I  th in k  it  w a s E d w a rd .
Q u e s . H o w  lo n g  d id  th e y  liv e  th e r e ?
A n s . T h a t  l  c a n ’t  te ll y o u  e x a c t ly .
Q u e s . D id  y o u  e v e r  h a v e  a n y  ta lk  w ith  h im ?

A n s . O h , yes.
Q u e s . D id  he e v e r  sa y  a n y th in g  a b o u t  M a r ia  M o o se ?  
A n s . N o ;  n o t p a r t ic u la r ly  th a t  I k n o w  of, o n ly  the 

sa m e as a n y  o th e r  m an .
Q u e s . D id  h e  sp e a k  o f h e r  as h is w ife ?

10
( O b je c te d  to  ; o b je c t io n  su sta in ed .)

Q u e s . W h a t  d id  h e  sa y  a b o u t h e r ?
A n s . W e ll,  w h a t  I h a v e  h e a rd , I  d id n ’t  su p p o se  b u t 

w h a t  it  w a s his w ife .

M r. C r a n d a l l : I  m o v e  to  s tr ik e  th a t a ll o u t.

T h e  C o u r t :  T h e  m o tio n  is a llo w e d .

2 0  T h e  W it n e s s : I d id n ’t see th e m  m arried .

Q u e s . Y o u  d id n ’ t see th e m  m a r r ie d ?

A n s . N o .
Q u es. W h e r e  d id  he liv e  w h ile  h e  w a s th e re ?
A n s . R ig h t  w ith  th e o ld  fo lk s  and th e m ; th e y  w ere 

a ll th ere tog eth er.
Q u es. H o w  w a s h e  in trod u ced  to  y o u ?

(O b je c te d  to  as irre le v a n t; o b je ctio n  su sta in ed .)
30

Q u es. H o w  d id  y o u  first m eet M r. R o s s ?
A n s . O h , w e  used  to  g o  b y  th ere e v e r y  d a y  o r tw o, 

som etim es tw o  o r  th ree tim es a  d ay.
Q ues. H e  used  to  g o  b y  ?
A n s . N o ;  w e w e n t b y  th ere  m o re  o r  less.
Q u es. D id  y o u  ev er stop  th ere ?
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A ns. Y e s .
Ques. W h e n  y o u  stopped there, w h o  d id  y o u  find th ere  ?
A ns. W o u ld  find him  th ere and the rest o f  them .

Ques. W h o  w e re  the rest ?
A ns. W e ll, his w ife , I suppose.
Ques. T h a t  is M a r ia  M o o se ?
A ns. Y e s .
Ques. A n y b o d y  else?
A ns. H e r  m oth er and  M r. M o o se  h im se lf g e n e ra lly .

Ques. D id  y o u  g o  in  th e h o u se?
A ns. O h, y e s ;  I h a v e  been in th e h ouse m a n y  a tim e 1 0  

ever since I w a s a  b oy.
Ques. H a v e  y o u  been in the h ouse w h ile  he w a s th e re ?

A ns. Y e s .
Ques. D id  yo u  spend ev en in g s th ere w h ile  he w a s 

there ?
A ns. W e ll, n o w , I d o n ’t k n o w  ab o u t sp en d in g  a n y  eve-

nings p a rtic u la r ly ; I d o n ’t reco llect about th at.
Ques. W h a t  w a s th e rep u tation  in the n e ig h b o rh o o d  as 

to the relation s e x is t in g  b etw een  M a ria  M o o se  and E d -

mund B. R o ss ?  ‘A O

(O b jected  to .)

M r. F ren ch  : W e  cla im  th a t M a r ia  M o o se  and E d m u n d  
B. R oss w ere  m arried  On D ecem b er 4th, 1862. I am  a t-
tem pting to  p ro v e  b y  th is w itn ess th a t th ey  liv ed  to g e th e r 
as husband and w ife , and  I w a n t to  sh o w  th e rep u tation  
in the n eigh b o rh o o d  w a s th at th e y  w e re  l iv in g  as h u s -
band and w ife  in th e n eig h b o rh o o d .

30
M r. C ra n d a ll:  I o b je c t to  it.

T h e  C o u r t : I th in k  I m ust su stain  th e o b jectio n .

(E x ce p tio n  noted  fo r  th e  d e fe n d a n t.)

5
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C ro ss-e x a m in a tio n .

B y  M r. C r a n d a ll :

Q ues. Y o u  k n e w  M a r ia ?
A n s . Y e s , sir.

Q u es. Y o u  w e re  a  y o u n g  m an ab o u t h er a g e , w eren ’t 
y o u ?

A n s . Y e s ,  s ir ;  th a t is r ig h t.
1 0  Q u es. D id  y o u  g o  to sch ool w ith  h e r?

A n s . N o .

Q ues. D id n ’t g o  to  sch ool in th ose d a y s ?
A n s . W e ll, w e  w en t to  sch ool, but the lin es d id n ’t 

s tr ik e  th ro u g h  th at w a y .

Q u es. Y o u  d id n ’t liv e  in the sam e d istric t w ith  h er?
A n s . S h e  w a s in one sch ool d is tric t and I w a s  in an-

o th er one.

Q u es. N e v e r  m in d ; she w a s about y o u r  a g e ?
A n s . T h a t  is r ig h t, I guess.

20
M r. F r e n c h : I w o u ld  like to  e x a m in e  th is w itn ess fu r -

th er ab out th e b irth  and  death  o f  the so n ; th at I om itted.

B y  M r. F r e n c h :

Q u es. D o  y o u  r.em em ber w h eth er th ere  w a s a n y  child  
b o rn  to  M a ria  M o o se ?

A n s . Y e s ,  sir.

Q u es. W h a t  w a s the c h ild ’s n a m e?
A n s . C h a rle y , I th in k  the first n a m e; suppose the other 

w o u ld  be R o ss..

Q ues. D o  y o u  rem em b er about w h en  the ch ild  w as 
b o rn  ?

A n s . N o ; I d o n ’t k n o w  th at I  do.
Q ues. D o  y o u  rem em b er w h eth er E d m u n d  B . R o ss w as 

l iv in g  th ere a t th e tim e o f  th e b irth  o f  the ch ild  ?
A n s . I ca n ’t tell th at, b u t m ig h ty  close to  i t ;  I kn o w  

th at.
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Ques. Is th e ch ild  still l iv in g ?
A ns. N o.
Ques. T h e  ch ild  is dead, is it?
Ans. Y e s , sir.

B y  M r. C r a n d a ll :

Ques. Y o u  d o n ’t k n o w  w h a t tim e o f  y e a r, even, the 
child w as b o rn ?

A ns. N o , I d o n ’t k n o w  th at I d o ; I d id n ’t tak e  so  m u ch  
stock in that.

Ques. D o  y o u  k n o w  w h a t tim e th is m an R o ss w e n t to  
old m an M o o se ?

Ans. In  the tim e he liv ed  there, d o  y o u  m ean ?
Ques. Y e s ;  w h en  d id  y o u  first see him  there, ab out 

what tim e ? •

A ns. O h, I ca n ’t h a rd ly  tell that.
Ques. A b o u t w h a t tim e o f  y e a r ?
A ns. I d on ’t k n o w  th at I can tell th at p a rticu la rly .
Ques. W e ll, w a s it in th e sp rin g ?
A ns. I w o u ld n ’t say , fo r  I d o n ’t kn o w .

Ques. A n d  y o u  w o u ld n ’t sa y  as to  w h a t tim e o f  y e a r  
it was at all ?

A ns. I w o u ld n ’t sa y  w h eth er it w a s sp rin g  o r  fa ll, be-
cause I d on ’t kn o w .

Ques. W e ll, you  said  he w a sn ’t th ere a  g re a t  w h ile ?
A ns. N o ;  I d o n ’t k n o w  th at I d id  sa y  th at at a ll ;  I 

don’t th in k I did!

Ques. Y o u  sa y  ab out th ree m on ths, y o u  think.
A ns. I f  I did  I fo r g e t  it.

Ques. A b o u t th ree m on ths d id  y o u  say, o r  tw o  m o n th s?  3 0
A ns. N o ; I  d id n ’t sa y  s o ; i f  y o u  h a v e  g o t  it th at w a y  

you have g o t  it w r o n g  there.

Ques. W h a t  do y o u  sa y  ab out th e tim e ju s t  r ig h t  n o w
w hat do y o u  sa y  ab o ut the tim e he w a s th ere ?
A ns. O h, I ca n ’t tell y o u  th at, but se v era l m on ths and 

maybe years fo r  a ll I kn o w .
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Q ues. S e v e ra l m on ths and  m ayb e  y e a rs ?
A n s . I w o u ld n ’t sa y  th a t fo r  I d o n ’t k n o w ; m ig h t be 

o v e r  a y e a r  and m ig h t n o t be a y e a r— I th o u g h t it w as 
o v e r  a y e a r  co n sid erab ly , and m ayb e m ore  th an  that.

Q u es. H o w  is th a t?

A n s . I supposed it w a s co n sid era b ly  o v e r  a  y e a r ;  I 
d o n ’t k n o w  th at either.

Q u es. D id  he e n g a g e  in  a n y  bu sin ess th ere t
A n s . W e ll, n o w , I d o n ’t k n o w  th at w ith o u t he w as 

10 w o r k in g  on  th e fa rm .
Q u es. W e ll, do y o u  k n o w  a n y th in g  a b o u t it?  D o  you  

k n o w  w h eth er he w o rk e d  on  th e fa rm  o r  not ?
A n s . W e ll, I h a v e  seen h im  w o r k  som e, b u t to  k n o w  

h o w  m uch he done, I c a n ’t tell that.
Q u es. W e ll, M r. H en d rick so n , y o u  d o n ’t rem em ber 

m u ch  ab o ut th is, do y o u ?

A n s . W e ll, I d o n ’t c la im  to  k n o w  so m u ch  ab o u t it; 
o n ly  I k n o w —

Q u es. W e ll, th at is a ll ;  th at is r ig h t ;  y o u  o u g h t to, o f 
2 q  cou rse, b e in g  a  w itn ess h ere y o u  o u g h t to  k n o w  som e-

th in g .

Ma r y  Adam so n , sworn.

B y  M r. F re n c h :

Q u es. Y o u  are  h a rd  o f  h e a rin g , are  y o u ;  y o u  d on ’t 
2 q  h ea r  v e r y  w ell, do y o u  ?

A n s . N o , sir.

Q u es. W h e r e  do y o u  liv e  ?
A n s . P a u lsb o ro , G lo u cester  co u n ty , N e w  Jersey .
Q ues. D id  y o u  k n o w  M a r ia  M o o se ?
A n s . Y e s , s ir ;  I k n e w  her.
Q u es. Is  she still l iv in g ?
A n s . Y e s , sir.
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Ques. -W hat is h er nam e n o w ?
Ans. M a ria  P re h l, so m eth in g  o f  th a t k in d .

Ques. W h e re  does she liv e ? .
A ns. W o o d b u ry .
Ques. W h e re  d id  y o u  first m eet her, do y o u  rem em b er ?

A ns. I first m et h er a t Jesse M u lle n ’s.
Ques. W h e r e  w a s  th a t?
A ns. T h a t  w a s  a t G ib b sto w n , on  w h a t th e y  ca ll the 

powder m ill p ro p erty  n ow .
Ques. D id  y o u  k n o w  E d m u n d  B . R o s s ?
A ns. I ce rta in ly  k n e w  th e m an.
Ques. W h o  w a s h e?
A ns. H e  w a s  S a m u el R o s s ’s son.
Ques. D id  he ev er stop an d  see y o u ?
A ns. H e  cam e d o w n  th ro u g h  th e c o u n try  an d  stopped  

at m y hom e an d  to ld  m e th a t he w a s  m a rrie d  to  M a r ia  
M oose, and th a t w a s  a b o u t b etw een  ’42 an d  ’43, som e-

where in th at n e ig h b o rh o o d .
Ques. 1842 o r  1843, o r  fo r ty - tw o  o r  th ree  y e a rs  a g o ?
A ns. Y e s , s ir ;  th a t m a n y  y e a rs  a g o .
Ques. W e r e  th ere  a n y  ch ild ren  o f  th a t m a rr ia g e , do 

you kn o w  ?
A ns. O n e son.
Ques. Ju st state  th e circu m stan ces u n d er w h ich  he to ld  

you that he h ad  m a rrie d  M a r ia  M oo se . S ta te  h o w  it 

happened.
A ns. I co u ld n ’t sa y  a n y th in g , o n ly  ju s t  w h a t I  to ld  

you ; that he h ad  com e an d  stopped  a t m y  p lace and 
said he w a s m a rried  to  M a r ia  M oo se , an d  he w a s  on  h is 
w ay d ow n  to  see h is w ife , an d  th e y  liv e d  in  A s b u ry , N e w  
Jersey. w

C ross-exam in ation .

B y  M r. C r a n d a ll :

Ques. H o w  m a n y  tim es d id  y o u  see E d m u n d  R o s s ?
A n s. H o w  m a n y  tim e s?
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Q ues. Y e s . .
A n s . M a n y  a tim e, sir.

Q u es. W h e r e  d id  y o u  first g e t  a cq u ain ted  w ith  him  ?
A n s . U p  to  his hom e, to  h is fa th e r ’s hom e on the 

r iv e r  sh ore, up a t th e o ld  hom e.
Q ues. H o w  cam e y o u  to  be up th e re ?
A n s . I  w a s up th ere to  J o sia h  S ta r n ’s, m y  co u sin ’s, on 

the sam e farm .
Q u es. H o w  o ld  a re  y o u  ?

•j q̂  A n s . I am  in m y  s ix ty - fifth  yea r.

Q ues. W e r e  y o u  m a rrie d  w h en  he w e n t d o w n  to  see 
his w ife ?

A n s . I w a s n ’t d o w n  to see his. w ife .
Q ues. W h e n  E d m u n d  w e n t d o w n  to -se e  h is w ife ?
A n s . Y e s , s ir ;  he w a s m arried .
Q ues. W e r e  y o u  m a rrie d ?
A n s . I w a s m a r r ie d ; yes, sir.
Q ues. M a rr ie d  an d  k e e p in g  h o u se?
A n s . Y e s , sir.

n  Q u es. W a s  a n y b o d y  w ith  h im  w h en  he cam e d o w n ?
A n s . N o , he w a s  ju s t  alone, d r iv in g  d o w n  th ro u g h  the 

c o u n try  to  see h is w ife .

Q u es. H o w  cam e he to  stop at y o u r  h ouse ?
A n s . W e ll, he had  been acq u ain ted , y o u  k n o w , and 

stopped  th ere to  see us.

Q u es. W e ll, d id  he stop w h en  he cam e b ack, a fte r  he 
had  g o n e  d o w n  to  see his w ife  ?

A n s . W h e n  he cam e b ack  he stopped  a g a in  an d  took  
d in n er w ith  us.

Q u es. H o w  m a n y  tim es d id  he p e rfo rm  th ose  tr ip s?
8 0  A n s . I co u ld n ’t tell y o u ;  he d id n ’t a lw a y s  stop  to  our 

place, y o u  k n o w , b u t he d ro v e  d o w n  th a t d a y  an d  he 
stopped.

Q u es. W e ll, th at one d a y ?
A n s . Y e s , sir.

Q u es. Y o u  n ever v is ited  o ld  m an  M o o se ’s hom e, did 
y o u ?
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A n s. N o , n o t h i s h o m e ; b u t I k n e w  t h e m  all.

Q u e s. N e v e r m i n d ; t h a t i s a l l ; y o u  n e v e r v i s i t e d  t h e r e ?

A n s. N o , si r.

Q u e s. Y o u  n e v e r s a w  E d m u n d R o s s t h e r e ?

A n s. I k n o w  o f h i s b e i n g t h e r e —

Q u e s. D i d  y o u s e e E d m u n d  R o s s t h e r e a t t h e h o u s e ?

A n s. I s e e n E d m u n d R o s s g o  d o w n t o t h e h o u s e.

Q u e s. J u s t s a w  h i m  g o  t h a t w a y ?

A n s. Y e s.

Q u e s. H o w  f a r d i d y o u  li v e f r o m  o l d m a n M o o s e ?

A n s. W e ll, I s u p p o s e a b o u t — l e t’ s s e e, n o w — a b o u t t w o  ̂  

mil e s a n d t h r e e - q u a r t e r s, s o m e t h i n g o f t h a t k i n d , n o d i s -

t a n c e a t all.

Q u e s. T w o  m il e s a n d t h r e e - q u a r t e r s ?

A n s. Y e s , I k n e w  o f E d m u n d R o s s b e i n g a t t h e p l a c e 

b e c a u s e h e li v e d t h e r e —

Q u e s. N e v e r m i n d.

A n s. H e li v e d  t h e r e w i t h  t h e m .

Q u e s. H o w  d o y o u  k n o w  h e li v e d  t h e r e w i t h  t h e m ?

Y o u  d i d n’ t s e e h i m  t h e r e , d i d y o u ?

A n s. O h , y e s, w e k n e w  h e li v e d  t h e r e . 2 0

Q u e s. D i d  y o u  g o  t h e r e a n d s e e h i m ?

A n s.  I d i d n’ t g o  t o  t h e h o u s e t o - s e e t h e m , b u t I 

k n o w —

Q u e s.  W a i t a m i n u t e , t h a t w ill d o.  Y o u  d i d n’ t g o  

t o t h e h o u s e t o s e e t h e m ?

A n s. N o , I d i d n’ t g o  t o  t h e h o u s e.

Q u e s. O r  d i d n’ t v i s i t t h e m  w h il e h e w a s t h e r e ?

A n s. N o , b u t I k n e w  p o s i t i v e l y — ■

Q u e s. J u s t w a i t ; I k n o w  y o u  k n o w  p o s i t i v e l y ; I u n -

d e r s t a n d y o u  a r e v e r y  p o s i t i v e .  H o w  l o n g  d i d E d m u n d  3 0  

li v e t h e r e ?

A n s. I c o u l d n ’ t e x a c t l y  t e ll y o u , b u t q u i t e a w h il e.

Q . u e s. W h a t d o y o u  c a ll q u i t e a w h il e, a m o n t h ?

A n s. O h , m y g r a c i o u s , a l o n g  ti m e.

Q u e s. A  y e a r ?

A n s. Y e s , e v e r y  b i t o f t h a t a n d m o r e , t o o .
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Q u e s . T w o  y e a r s ?
A n s . I c o u ld n ’t  te ll  y o u  h o w  m a n y  y e a rs , b u t  q u ite  a 

w h ile .
Q u e s . Y e s .
A n s . Y e s .
Q u e s . Y o u  h a v e  ta lk e d  th is  o v e r  w ith  M r. , F re n ch , 

h a v e n ’t y o u ?
A n s . H a v e n ’t se en  M r. F re n c h .
Q u e s . W h o  h a v e  y o u  b e e n  ta lk in g  w ith , S p a rk s, 

y o u n g  S p a r k s  ?
A n s . I h a v e n ’t seen  th e  m an .
Q u e s . H o w  d id  y o u  co m e  to  b e  su b p o e n a e d  h e re ?
A n s . W e ll,  I k n e w  th e  fa m ily .
Q u e s . H a v e n ’t y o u  ta lk e d  w ith  a n y b o d y  a b o u t  this 

b e fo r e  y o u  ca m e  h e r e ?
A n s . N o ;  I h a v e  b e e n  su b p o e n a e d  b e fo r e ;  I  w as up 

b e fo re .
Q u e s . T h is  is th e  se co n d  tim e  th a t  y o u  h a v e  been 

h e r e ?
A n s . Y e s .

20
M r. F r e n c h :  I th in k  th e  th ir d  tim e.

Q u e s . T h e  th ird  tim e  y o u  h a v e  sw o rn  to  th is q u es-

tio n ?
A n s . T h e  f ir s t  tim e.
Q u e s . Is  th is th e  first, se c o n d  o r  th ir d  t im e ?
A n s . I h a v e  b e e n  u p  th re e  tim e s  a lto g e th e r .

M r. F r e n c h : S h e  h a s n o t  b e e n  sw o rn  as a  w itn e ss  be- 
8 0  fo r e th is  tim e. S h e  has b e e n  in  C o u r t  th re e  tim es on 

su b p o en a.

Q u e s . H a v e  y o u  ta lk e d  w ith  M rs . P r e h l, M a ria  

M o o se , a b o u t  th is  la te ly ?
A n s . O h , I h a v e n ’t seen  th e  w o m a n , h a v e n ’ t seen  her.

Q u e s . H o w  lo n g  s in ce  y o u  sa w  th e  w o m a n  ?
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Ans. I h a v e n ’t seen  h e r  fo r  se v e ra l y e a rs  to  k n o w ; 
she don’t liv e  so  fa r  o ff o f us, b u t th e n  I n e v e r  h a p p en  
up to W o o d b u ry , a n d  I d o n ’t see h e r ;  b u t I h a v e n ’ t seen  
her— I c o u ld n ’ t te ll w h en , c o u ld n ’t te ll y o u  th e  d ate .

Ques. D id  y o u  g o  to  th e  sa m e c h u rc h  w ith  M a ria  
M oose?

Ans. Y e s ;  w h e n  I  w a s y o u n g .
Ques. W h a t  c h u rc h  d id  y o u  g o  to  ?
A ns. M e th o d ist.
Ques. W e r e  y o u  a M e th o d is t?
A ns. Y e s ,  sir. 1 0
Q ues. A n d  M a ria  M o o s e ?
A ns. Y e s , sir.
Q ues. B o th  M e th o d is ts ?
A ns. Y e s .

Q ues. D o e s  M a r ia  M o o s e  b e lo n g  to  th e  M e th o d is t  
Church n o w ?

A ns. I c o u ld n ’t p o s it iv e ly  te ll y o u . b u t I  su p p o se  she 
does; yes.

M r. F r e n c h : I n o w  o ffe r  th e  d ia r y  o f  J o se p h  F o u d e n -  
slager for an e n tr y  d a te d  M o n d a y , D e c e m b e r  4, 1862, 
and if M r. C ra n d a ll in sists on  it I w ill o ffe r  to  p r o v e  th a t 
I g o t it fro m  H e n r y  C . F o u d e n s la g e r , th e  g ra n d s o n  o f 
Joseph L o u d e n s la g e r , w h o  w a s a  m in iste r  o f  th e  g o s p e l.

M r. C r a n d a ll:  S u p p o s e  th a t all to  b e  tru e ,— I d o n ’t 
think th ere  is a n y th in g  in th e  la w  th a t a u th o riz e s  th e  
diary o f M r. F o u d e n s la g e r  to  b e  in tro d u c e d  in ev id e n ce .

M r. F r e n c h : I o ffe r  th is  as an a n cie n t d o cu m e n t, 
and o ffer to  p r o v e  th a t  it co m e s  o u t o f p r o p e r  ¿ u s to d y  
if M r. C ra n d a ll in sists u p o n  it, a n d  o f c o u rs e  th e  c h a ra c -
ter of the b o o k  an d  th e  e n tr ie s  a n d  e v e r y th in g  is to  b e  
taken into a c c o u n t. I o ffe r  it o n  th e  g r o u n d  th a t  it 
proves itself.

6
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M r. C r a n d a ll:  I d o n ’t se e  th a t  J a c o b  L o u d e n s la g e r  
c u ts  a n y  f ig u r e  ju s t  n o w ; it m a y  c o m e  in  la ter.

T h e  C o u r t :  Y o u  h ad  b e tte r  m a k e  p ro o f, th en , o f the 
b o o k .

M r. C r a n d a l l ; I t  is n o t  re le v a n t. N o w , if h e  a ttem p ts  
to  p r o v e  a  c a n o n ic a l m a r r ia g e  b y  th a t b o o k  o f co u rse  
th e re  w ill b e  tro u b le .

•I A
T h e  C o u r t : T h e  q u estio n  is n o t n o w  as to  the suffi-

c ie n cy  o f  th e p ro o f.

M r. F r e n c h : I ju s t  o ffe r  th is as a n .a n cie n t docum ent, 
c o m in g  out o f  p rop er cu stody.

M r. C r a n d a ll : I d o n ’t m ake a n y  o b je ctio n  to  that. It 
is su bstan ce w e  are  a fte r , y o u  k n o w . I d o n ’t care an y-
th in g  ab o ut form .

2 0  M r. F r e n c h : N o w , th ere w a s a  stip u la tion  in th is case 
th a t the testim o n y  o f  M a r ia  P re h l, a w itn ess w h o  resides 
at 35 C o o p er street, W o o d b u ry , m a y  be ta k e n ; said  tes-
tim o n y  to  be taken  at h er resid en ce, W e d n e sd a y , the 3d 
d a y  o f  J a n u a ry , 1906, and th at sa id  te stim o n y  m a y  be 
taken  ste n o g ra p h ica lly , and I h a v e  h ere th e  testim on y, 
w h ich  I n o w  o ffe r  to  read.

( A t  th is p oin t th e d ep osition s taken  w e re  read  to  the 

ju r y .)
30
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N E W  J E R S E Y  S U P R E M E  C O U R T . 

Char l es  S. Ross and  o t h e r s ,

Amel ia R. Spar ks  and  o t h e r s .

Jonas S. M iller , a tto rn e y  fo r  p lain tiffs, an d  T h o m a s 
E. French, a ttd rn ey  fo r  d efen d an ts, in  a b o ve  action , stip u -
late and con sen t to  take, d e  b en e e ss e , w ith o u t o rd e r  o f  
the C ou rt, in  th is action , the testim on y o f  M a r ia  P re h l, 
a witness w h o  resid es at 35 C o o p er street, in th e  c ity  o f  
W oodbury, N e w  J e rse y ; th at sa id  testim o n y  be taken  a t 
her residence on  W e d n e sd a y , th e th ird  d a y  o f  J a n u a ry , 
1906, at ten o ’clock  in th e fo ren o on , b e fo re  W a lte r  M c- 
Gonigle, a tto rn ey -a t-la w , and th a t said  testim o n y  m a y  be 
taken sten o g rap h ica lly .

N E W  J E R S E Y  S U P R E M E  C O U R T . 

Char l es  S. Ross and  o t h e r s , \

Ame l ia  R. Spar ks  and  o t h e r s . /

D eposition o f  w itn ess taken  b e fo re  m e, in p u rsu an ce o f  
stipulation hereto  an n exed , in the presence o f  Jo n as S . 
M iller, a tto rn ey  fo r  p la in tiffs , and T h o m a s E . F re n ch , 
attorney fo r  defen dan ts.

vs.

J O N A S  S . M I L L E R ,
A tto r n e y  fo r  P la in tiffs . 2 0  

T H O M A S  E . F R E N C H ,
A tto r n e y  fo r  D e fen d a n ts.

Fe ig ne d  Is su e .
vs. 3 0

De po s it io ns .

W A L T E R  M c G O N I G L E ,  
A tto r n e y -a t-L a w ,
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Mar ia  Pr ^h i,, a w itn ess p rod u ced  on th e  p a rt o f  de-
fen d an ts, b e in g  d u ly  sw o rn  a c c o rd in g  to  law , on her oath 
s a i t h :

B y  M r. F r e n c h :

Q ues. Y o u  liv e  n o w  at 35 C o o p er street, in  th e city  o f 
W o o d b u ry  ?

A n s . Y e s ,  sir.

1 0  Q u es. G lo u cester  co u n ty, N e w  J e rse y ?
A n s . Y e s .

Q ues. W h a t  w a s  y o u r  m aid en  n a m e?
A n s . M oo se , M a r ia  M oose.
Q ues. W h a t  w a s y o u r  fa th e r ’s n a m e?
A n s . Josep h  M oo se .
Q u es. T h e  m o th er ’s n am e?
A n s . Jan e M oose.

Q u es. D id  yo u  k n o w  one E d m u n d  B . R o ss ?
A n s . Y e s ,  sir.

2 Q  Q ues. W h o s e  son w a s  h e?
A n s . S a m u el R o ss ’s son.
Q ues. A n d  w h e re  d id  S a m u el R o ss  liv e ?
A n s . A t  th e tim e w e  w e re  acq u ain ted , g o t  acq u aitn ed? 
Q ues. Y e s .
A n s . P ea sh o re. - 
Q ues. W h e r e  is th a t?
A n s . P e a sh o re ?  A b o v e  C a m d en  there.
Q ues. In  C a m d en  c o u n ty ?
A n s . W e ll, n o w , I d o n ’t k n o w ; I suppose it is ;  it is— I 

th in k  th e y  call it th ree  m iles a b o ve  C am den .
Q ues. W h e n  d id  yo u  first becom e acq u ain ted  w ith  E d -

m und B . R o s s ?
A n s . W e ll, in  w h a t w a y  do  y o u  m ea n ?
Q u es. A b o u t  w h a t y e a r, as n ear as y o u  can  rem em b er? 
A n s . W e ll, I w a s m arried  in  ’62, and I w a s  acquain ted  

w ith  him  I g u ess tw o  y e a rs  m ayb e b e fo re  w e  w e re  m ar-
ried.
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Ques. W h e r e  d id  yo u  first m eet h im ?
A n s. A t  P e a sh o re ; I w a s up th ere p ick in g  peas w ith  

a M r. D u n can , W illia m  D u n can  I th in k  w a s  his nam e.
Ques. A f t e r  y o u  first becam e acq u ain ted  w ith  him , d id  

he com e to  see y o u ?
A n s. Y e s , sir.
Q ues. W h e r e  d id  he v is it  y o u ?
A n s. A t  m y  fa th e r ’s house.
Ques. A n d  w h ere  w a s y o u r  fa th e r ’s h o u se a t th at tim e ?
A n s. W e ll, m y  fa th e r ’s h ouse w a s n e a r^ -w e ll, n ear j q  

R epaupo, B r id g e p o rt  w e  a lw a y s  w o u ld  say. I w a s b o rn  
in B rid g ep o rt, N e w  J ersey . H e  w a s to  m y  fa th e r ’s house.
I w as n ever a w a y  fro m  m y  fa th e r ’s h o u s e ; I n e ver liv ed  
from  hom e.

Q ues. H o w  fa r  fro m  B r id g e p o rt  w a s y o u r  fa th e r ’s 
house ? •

A n s. A b o u t th ree m iles.
Q ues. A n d  h o w  fa r  fro m  S w e d e sb o ro ?
A n s. W e ll, ab o u t the sam e d istan ce.
Q ues. Y o u  sa y  y o u  m a rried  E d m u n d  B . R o s s ?
A n s. Y e s , sir. 2 0
Q ues. W h e n  d id  y o u  m a r r y  h im ?
A n s. I m a rried  h im  in 1862. (R e a d in g  fro m  B ib le .)  

“ E dm un d B . R o ss  an d  M a r ia  M o o se  w a s  m a rrie d  the 
fourth  d a y  o f  D ecem b er, in the y e a r  o f  o u r L o r d  e ig h teen  
hundred and  s ix ty - tw o .”  H e re  it is, sir, i f  y o u  w a n t to  
see it.

Q ues. W h e r e  w e re  y o u  m a rried  ?
A n s. I w a s m a rrie d  at m y  fa th e r ’s house, in the p a r-

lor.

Q ues. W h o  w a s  p rese n t?  450
A n s. M y  m oth er an d  fa th e r  a n d  th e p reach er and h is , 

w ife.

Q ues. W h o  w a s  the m in ister th at m a rrie d  y o u ?
A n s. M r. R ouden.

Q ues. A t  th e tim e o f  y o u r  m a rr ia g e  d id  y o u  m ak e a n y  
m em orandum  o f  it ?

A n s. It  is h ere in th is B ib le. ( I n d ic a tin g .)

Jersey state Library
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(Q u e s tio n  rep ea ted .)

A n s . N o  m ore  th an  it is in th e B ib le  here.
Q u es. W h e n  d id  y o u  m ak e th a t m em oran d u m  ?
A n s . O h , w h y  in a  fe w  d a y s a fte r  w e  w e re  m arried.
Q u es. D o  y o u  m ean  a b o u t a  w eek , o r  tw o  o r  three 

d a y s  ?
A n s . M ig h t  h a ve  b een ; I co u ld n ’t e x a c t ly  tell that.
Q u es. W h a t  k in d  o f  a  b o o k  w a s  it th at y o u  m ad e the 

m em oran d u m  in ?
A n s . R ig h t  th is one here. (E x h ib it in g  B ib le .)
Q u es. W e ll, w h a t is it?  J u st state  w h a t th e book is, 

I m ean.
A n s . O h , fa m ily  B ib le.
Q ues. W h o s e  B ib le  w a s  it?
A n s . I t  w a s m ine.
Q u es. W h e r e  d id  y o u  g e t  it ?
A n s . W h y , d o n ’t y o u  see : it w a s b y  m y  “ a ffectio n a te  

m o th e r .”
Q u es. T h is  w a s  a B ib le  p resen ted  y o u  b y  y o u r  m oth er ?
A n s . B y  m y  m o th e r; th is w a s  presen ted  in 18 5 1 , this 

B ib le  w a s, w h en  I w a s  y o u n g .
Q ues. N o w , w e re  th ere a n y  ch ild ren  o f  th e m a rria g e  

b etw een  y o u  an d  E d m u n d  R o ss  ?
A n s . O n e, a b oy.
Q u es. W h a t  w a s h is n am e?
A n s . Joseph.
Q u es. Is  he l iy in g ?
A n s . N o , sir  ; he is dead.
Q ues. W h e n  d id  he d ie ? W h e n  w a s  he born , first ?

3 0  A n s . (R e a d in g  fro m  B ib le .)  “ Jo sep h  M . R o ss, son 
o f  E d m u n d  B . R o ss  an d  M a ria , his w ife , w a s  b o rn  the 
tw e n ty -th ird  d a y  o f  O cto b er, in th e y e a r  o f  o u r  L o rd  
e ig h tee n  h u n d red  an d  s ix ty - th re e .”

Q u es. A n d  w h e n  d id  he d ie ?
A n s . I d o n ’t k n o w  w h e th e r  I h a v e  g o t  h is d eath  d ow n  

o r  not, b u t he d ied — he w a s ten y e a rs  o ld , in  h is tenth 
y e a r ; I h a v e n ’t h is d eath  d o w n  here.
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Q u e s. A f t e r  M r. R o s s a n d y o u  w e r e m a r r i e d w h e r e di d 

y o u li v e ?

A n s. I w a s h o m e w i t h  m y f a t h e r a n d h e c a m e t o li v e 

t h e r e.

Q u e s. H o w  l o n g d i d h e li v e w i t h  y o u  a t y o u r f a t h e r’ s 

h o u s e ?.  ' . ■

A n s. W e ll h e w a s t h e r e a ll o n e w i n t e r, a n d h e w e n t 

a w a y i n t h e s p ri n g , s o m e ti m e m a y b e M a r c h , A p r il, s o m e -

t hi n g — I c o u l d n’ t e x a c tl y  t ell t h a t.

Q u e s. T h e w i n t e r t h a t h e w a s t h e r e, w a s t h a t t h e w i n -

t e r y o u w e r e m a r ri e d , o r s o m e o t h e r w i n t e r ?

A n s. W h y , t h e w i n t e r w e w e r e m a r r i e d ; I d i d n’ t li v e 

w it h hi m a n y o t h e r w i n t e r, o n l y t h e o n e w e w a s m a r ri e d .

Q u e s. Y o u  s a y h e w e n t a w a y  i n t h e s p r i n g — w h e r e d i d 

h e li v e a f t e r t h a t ?

A n s. W e ll, h e w a s a - w o r k i n g  i n C a m d e n ; I b e li e v e h e 

w a s t h e r e o n * t h e r a il r o a d , I w ^ as t ol d.

Q u e s. D o y o u k n o w  a n y t h i n g a b o u t w h e r e h e w a s l i v -

i n g a f t e r h e l e f t y o u ?

A n s. N o , I d o n’ t k n o w  w h e r e h e b o a r d e d , o r a n y t h i n g 

li k e t h a t, I d o n’ t k n o w .

Q u e s. W h a t r e a s o n, i f a n y, w a s t h e r e, t h a t y o u k n o w  

o f, f o r t h e s e p a r a ti o n ?

A n s. W e ll, t h e r e w a s n o r e a s o n.  H e w a s a t o u r 

h o u s e all w i n t e r, a n d t h e s p ri n g , a n d h e d i d n’ t s e e m  t o 

m a k e a n y s h i f t t o g e t a h o m e f o r m e o r t a k e m e a w a y , 

o r a n y t h i n g o f t h a t k i n d , a n d m y f a t h e r t h o u g h t i t w a s 

ti m e t h a t h e h a d l o o k e d a f t e r a p l a c e, a n d h e t o l d h i m  

t h a t h e t h o u g h t h e h a d b e e n w i t h  u s l o n g e n o u g h , h e 

s h o ul d l o o k f o r a p l a c e f o r h i m  a n d m e, a n d h e w e n t a w a y  

a n d I n e v e r s a w  h i m  b u t o n c e a f t e r w a r d s.  I h e a r d t h a t 

h e w a s w o r k i n g  o n t h e c a r s i n C a m d e n , a n d I h e a r d t h a t 

h e w a s c o u r ti n g a n o t h e r w o m a n , a n d o f c o u r s e I d i d n’ t 

b o t h e r a n y m o r e.

Q u e s. A f t e r  t h e m a r r i a g e d i d y o u  v i s i t a n y o f h i s r e l a -

ti v e s ?

A n s. Y e s , s i r ; I w a s a t h i s f a t h e r’ s h o u s e t h e w e e k 

a f t e r w e w e r e m a r ri e d .  I w a s t h e r e a t h i s m o t h e r’ s

1 0

2 0

3 0
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fu n era l, an d  I w a s  th ere b e fo re  w e  w e re  m arried , he took 
m e there. I w a s o v e r  in m ark et, m y  fa th e r  w a s  a  farm er, 
an d  I w a s  in m a rk et in P h ila d e lp h ia , an d  he cam e o v e r  on 
a S a tu rd a y  a ftern o o n , an d  m y  fa th e r  d ro v e  b y  th e w a y  
o f  C a m d en  hom e, a n d  I w e n t in th e h ouse a n d  sa w  his 
fa th e r  and  m o th er an d  h is sister E m m a.

Q u es. W h e r e  d id  h is fa th e r  an d  m o th er liv e  th en  in 
C a m d en  ?

A n s . W h y , I th in k  a t the co rn er o f  F o u r th  an d  P lu m ; 
th e y  liv ed  in th e sam e h ouse w h ere  she d ie d ; I th in k  th ey  
liv e d  at F o u r th  a n d  P lu m ; I a m  not p o sitive  n o w  on  that, 
b u t th at w a s  the p lace, th a t is, it w a s  w h e re  th e y  w ere 
then  liv in g  w h en  I v is ite d  b e fo re  I w a s  m a rried , in the 
sam e h ouse th at she died.

Q ues. A fte r w a r d s  d id  y o u  m ak e a n y  e ffo r t  to  g e t  a 
reco rd  o f  his m a rr ia g e  to  th e o th er w o m a n  ?

A n s . Y e s , sir.
Q u es. D id  y o u  g e t  such  a reco rd  ?
A n s . I th o u g h t I h ad  it in  th is B ib le ; it w a s  in this 

B ib le  a t one tim e, it w a s— E m m a  T o d d  w a s  th e g ir l  he 
20 w a s m a rrie d  t o ; I h a ve  g o t  it ab o ut the h ouse h ere som e- 

w h e r e s ; it d o n ’t seem  to  be in  th is b o o k ; I th o u g h t I had 
it in th is book .

M r. M ille r :  I en ter an  o b je ctio n  to  th is last question, 
an d  at th e sam e tim e th e p ro d u cin g  o f  paper.

Q ues. (W itn e s s  b e in g  sh o w n  p ap er p ro d u ced .) Is th is 
th e reco rd  th a t y o u .g o t ?

A n s . Is  th a t  fo r  m e to  a n sw e r  y o u ?

80 Ques- Y es\
A n s . Y e s ,  sir.

M r. F r e n c h : T h is  r e c o rd  is o ffe re d , an d  a lso  th e  
B ib le  in w h ic h  th e  r e c o rd  o f th e  m a r r ia g e  a n d  b ir th  o f 
th e  so n  a p p ea rs .

M r. M ille r :  I o b je c t  to  th e  in tr o d u c tio n  o f th e  p a p e r

•ajqig oq; o sjb pun
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T h e W itn e s s :  I e v e n  h a v e  h is p ic tu re , E d m u n d ’s 
picture.

Q ues. W ill  y o u  p r o d u c e  it?
A ns. Y e s .

C ro ss-e x a m in a tio n .

B y  M r. M i l le r :

Q ues. M rs. P re h l, y o u  sa y  y o u  w e re  m a rrie d  in 1862, 
the 4th  d a y  o f D e c e m b e r ?

A n s. Y e s ,  sir.
Q ues. T o  E d m u n d  B . R o s s ?
A ns. Y e s ,  sir.

Q ues. A n d  th a t  h e  liv e d  th e re  fo r  a b o u t h o w  m a n y  
m onths a fte r  h e w a s m a rrie d , at y o u r  fa th e r ’s h o u s e ?

A n s. F r o m  th a t  tim e  u n til p r o b a b ly  M a rc h , A p r il,  
s o m e w h e r e s ;I  c o u ld n ’t te ll th e  e x a c t  d a te  o f th at.

Q ues. S o m e tim e  in M a r c h  o r  first o f A p r i l  w a s it?
A n s. W e  m ig h t  sa y , y e s . § ¡0
Q ues. A n d  th en  h e  le ft, d id  he, b e c a u se  y o u r  fa th e r  

and m o th er to ld  h im  to  le a v e  ?

A ns. W e ll,  th e y  to ld  h im  th a t h e  sh o u ld  th e n  lo o k  
out— th at it w a s tim e  th a t  he h ad  lo o k e d  o u t fo r  a  p la c e  
or a h o m e fo r  us.

Q u es. T h e n  he left, d id  h e ?
A n s. Y e s ,  s ir ;  he w e n t a w a y  then.

Q ues. A n d  d id  y o u  sa y  th a t  y o u  sa w  h im  o n c e  a fte r  
that ?

A n s. O n c e , he d ro v e  th e re  w ith  a  g e n tle m a n  frien d  3 0  
of h is; th e y  d id n ’ t g e t  o u t o f th e  w a g o n ;  I w a s in th e  
garden.

Q ues. D o  y o u  re m e m b e r  w h e n  th a t  w a s ?
A n s. N o , I d o n ’t k n o w  w h e n  it w a s ;  in th e  su m m e r; 

it w as w a rm  w e a th e r ;  it  w a s q u ite  h o t  o u t ;  I can  r e -
m em ber th at.

7
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Q u e s . H o w  m a n y  y e a rs  a fte r  th a t, a fte r  th e  m arria g e  
w a s th a t  th a t  h e  d r o v e  th e r e ?

A n s . W h y  w e  w e re  m a rr ie d  in ’62 a n d  th is  w a s the 
n e x t  y e a r , y o u  k n o w .

Q u e s . ’6 3 ?
A n s . Y e s ,  sir.

Q u e s . W e ll,  w a s it b e fo re  o r  a fte r  th is  ch ild  w a s b o rn ?
A n s . W h y  it w a s b e fo re .
Q u e s . T h e n  it w a s p r io r  to  O c to b e r , w a s i t?

—  A n s . N o — it w a s in  w a rm  w e a th e r , th e  d a y  th a t he 
w a s th e re  a t o u r  p la c e  it w a s r ig h t  w a rm  w e a th e r .

Q u e s . T h e  ch ild  w a s b o r n  in O c to b e r — w h e n  w a s it?
A n s . O c to b e r  23, yes.

Q u e s . A n d  d id  y o u  n o tify  h im  o f  th e  b ir th  o f this 
ch ild  ?

A n s . N o .

Q u e s . D id  y o u  e v e r  m a k e  a n y  a p p lic a tio n  to  him  for 
su p p o rt  a fte r  he le ft  ?

A n s . N o , I n e v e r  d o n e  t h a t ;  n o. H e  sa w  m e an d  the 
c h ild — -

2 0  Q u e s . Y o u  h a v e  a n sw e re d  th e  q u e stio n , m adam , 
p a rd o n  m e. Y o u  n e v e r  t o o k  a n y  p r o c e e d in g s  in C o u rt  
to  co m p e l h im  to  s u p p o r t  y o u  ?

A n s . N o,, sir.

Q u e s . A n d  y o u  n e v e r  sa w  him  b u t  o n c e  a fte r  y o u r  
m a r r ia g e ; is th a t  w h a t I u n d e rsta n d  y o u  to  sa y  ?

A n s . A f t e r  he le ft?
Q u e s . W e ll,  a fte r  h e  le ft?

A n s . Y e s ,  a fte r  he le ft, th a t  is in  th e  sp rin g .
Q u e s . N o w , y o u  said  th a t  y o u  k n e w  h im  a b o u t  a  y e a r  

8 0  p r io r  to  th is  t im e ?
A n s . A  y e a r  o r  tw o  y e a rs .

Q u e s . A n d  y o u  m et h im  th e re  w h e n  y o u  w e re  p ic k -
in g  p ea s fo r  a  m an  first ?

A n s . Y e s ;  th e re  is w h e r e  I  first g o t  a c q u a in te d  w ith  
h im .

Q u e s . A n d  th a t  w a s  a b o u t o n e  y e a r  b e fo re  this 
m a r r ia g e  ?
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A ns. N o ;  it w a s m o r e  th a n  t h a t ;  it w a s o v e r  a  y e a r ;  

m ight h a ve  b e e n  tw o  yea rs.
Q ues. D o  y o u  k n o w  w h e n  h e  d ie d  ?
A ns. N o , s ir ; I d id n ’t k n o w  h e  w a s d e a d  u n til M r. 

Sparks to ld  m e.
Q ues. M r. S p a r k s  to ld  y o u — w h a t M r. S p a r k s ?
A ns. E d w a rd — a in ’t th a t h is n am e, M r. F r e n c h ?

M r. F r e n c h : T h a t  is r ig h t .

10
T h e  W itn e s s : E d w a r d — a in ’ t th a t  h is  n a m e .'

Q ues. E d w a r d  to ld  y o u  th is?
A n s. Y e s ;  h e  to ld  m e.
Q ues. Is  h e  a so n  o f C h a r le s  S p a r k s ?
A n s. Y e s , b e c a u se  he w a s A m e lia ’s son , a n d  th a t  w a s 

— C h a rles w as h e r  h u sb a n d ’s nam e.
Q ues. N o w , y o u  te stifie d  in  a ca se  in C a m d e n  a b o u t 

this m a tter  o n c e  b e fo re , d id n ’t y o u ?
A n s. Y e s ,  sir  ; in M r. F r e n c h ’s o f W -  g o

M r. M ille r :  M r. C o o p e r ’s o ffice, w a sn ’t it?

M r. F r e n c h : In  M r. C o o p e r ’s o ffice.

Q ues. Y o u  h a v e  n o  p e rso n a l in te r e st  in th is  e s ta te  

that th ey  a re  sq u a b b lin g  o v e r , h a v e  y o u ?
A n s. N o , s ir ;  n o t a th in g ;
Q ues. N o t h in g  co m e s to  y o u ?
A n s. N o , s i r ; n o th in g  a t all.
Q ues. W e ll,  w h o  first sp o k e  to  y o u  a b o u t b e in g  a  

w itness in th is case, M rs . P r e h l ?
A n s. M r. S p a rk s .
Q ues. D o  y o u  re m e m b e r  w h e n  th a t  w a s  ?
A n s. N o ;  I c a n ’t re m e m b e r  th e  d a te  o f  th e  m o n th , 

but it w as a sh o rt  tim e  b e fo r e  I w a s  u p  th e re , M r. 

F ren ch ,
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Q u e s . H e  to ld  y o u  o f E d w a r d  B . R o s s ’ d ea th , did  h e ? '
A n s . Y e s ;  a t th a t  tim e.

Q u e s . A n d  y o u  c a n ’t r e c o lle c t  w h e n  th a t w a s ?
A n s . N o .

Q u e s . C a n  y o u  a b o u t— in a y e a r  o r  s o ?
A n s . W h a t  ? H o w  lo n g  h e  h ad  b ee n  d ead  ?
Q u e s . W h e n  h e  sp o k e  to  y o u  a b o u t  it, h o w  lo n g  a g o ?
A n s . I t  w a s th e  first t im e  h e  ca m e d o w n  h e re  to  sp eak 

to  m e a b o u t  th is ;  I  ca n n o t e x a c t ly  te ll, it  w a s— w as it 
1 0  la st y e a r  ? W e ll, it w a s a  sh o rt tim e  b e fo r e  I h ad  to  g o  

to  C a m d e n .

Q ues. W e ll, I k n o w , but b e fo re  y o u  had  to  g o  to  C a m -
den in th is ca se ?

A n s . Y e s ;  1 told  y o u —

Q u es. H o ld  on a m in u te ; d o n ’t a rg u e  w ith  m e. I  w ant 
to  k n o w  w h en  y o u  w e re  first spoken to  a b o u t th is case 
w h ich  y o u  testified  to  in C am d en , w h en  y o u  w e re  first 
sp oken  to  ?

A n s . I th in k  it w a s on F a r m e r s ’ P ic n ic  d a y ;  I th ink 
2 q  th at w a s the first d a y  M r. S p a rk s  cam e h ere  to see me, 

the first tim e 1 ev er  k n e w  o f  E d w a r d ’s d eath  o r  fro m  any 
o th e r person, I th in k  it w a s F a r m e r s ’ P ic n ic  d a y ;  now,
I w o n ’t be certa in  o f  th at, but I am  a lm o st p ositive.

Q ues. T w o  y e a rs  a g o ?
A n s . Y e s ;  it w a sn ’t th is la st year.
Q u es. W e ll, w h a t d id  he sa y  to  y o u ?
A n s . W e ll, he to ld  m e th at th is h ere w ife  o f  E d w a rd , 

his last w ife , g o t  a  son I th in k  w a s a -tr y in g  to  g e t  som e 
m o n ey  o ut o f  the estate, and he w a n ted  m e fo r  to  com e 

3 0  an(  ̂ Pro v e  th at J w a s th e first and  la w fu l w ife , and 
th at is ab o ut a ll th at h e to ld  m e o r said , yo u  k n o w ; he 
to ld  m e w h a t I w as w a n ted  fo r.

Q ues. A n d  in consequence o f  th a t y o u  w e n t to  C a m -
den w h en  y o u  w e re  asked  to  co m e?

A n s . Y e s , s ir  ; I  w ent.

Q u es. A n d  y o u  k n e w  at th at tim e th at yo u  w e re  n ot in-
terested  in th e  estate, d id n ’t y o u ?
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A ns. Y e s , I kn e w , becau se I h ad  a co p y  o f  the w ill.
Ques. Y o u  had  a co p y  o f  th e w ill?
A ns. I had  a cop y o f  the w ill. W h e n  I w a s m arried  

to m y present husban d I d estro yed  it ;  I th o u g h t it w as 
a ll’ over.

Ques. W e ll, w h en  y o u  w e re  m arried , M rs. P re h l, to  
Ross, did y o u  rece ive  a  m a rr ia g e  certificate?

A ns. Y e s , s ir ;  but I— w h en  I m arried  the secon d  m an 
here I d estroyed  it ;  I th o u g h t it w a s no m ore u se  to  m e 
and I d id n ’t w a n t it la y in g  arou n d . j q

Ques. W h e n  d id  y o u  m a rry  th e secon d  m a n ? W h a t  
was the date o f  y o u r  m a rr ia g e  to  h im ?

A n s. W h y , in ’62.
Ques. I m ean M r. P r e h l;  w h en  d id  y o u  m a rry  M r. 

P rehl?

A ns. O h , th is one. (R e a d in g  fro m  p a p er.) “ A u g u s -
tus P rehl, o f  M u llica  H ill, N e w  J ersey , and M a r y  R o ss, 
of B rid g ep o rt, in  the S ta te  o f  N e w  Jersey , w e re  jo in ed  
together in h o ly  m a tr im o n y  b y  m e on th e 2 1 s t  d a y  o f 
July, in th e y e a r  o f  o u r  L o r d  one th ou san d  e ig h t hun- g Q  
dred and se v e n ty .”

Ques. L e t  m e see th at, p lease?

(W tin e ss  han ds pap er to  coun sel.)

T h e W itn e s s : T h a t  th ere “ A n n ie ”  is in th ere  b u t th at 
don’t b elo n g  to  m y  nam e. M y  h u sban d  w a s  a G erm an  
and he m ade a m istake.

Ques. W h o  w a s M r. A ld a y  w h o  m a rried  y o u  ?
A ns. W e ll, he w a s  a preach er.
Ques. M eth o d ist p rea ch er?
A n s. I co u ld n ’t te ll you . W e  w e re  m arried  in P h ila -

delphia in an u n d e rta k e r ’s p la c e ; th a t is, th is u n d erta k er 
was a frien d  o f  th is h ere M r. A ld a y ;  he b o ard ed  th ere  
with them  on S e co n d  street.

Ques. N o w , d id  M r. P re h l k n o w  th at y o u r  husban d, 
Edm und R o ss, w a s l iv in g  at th e tim e o f  th is m a r r ia g e ?
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A n s . Y e s ,  sir.
Q u es. Y o u  to ld  h im , d id  y o u ?
A n s . O h , yes.
Q ues. Y o u  n ever h ad  a n y  d iv o rce  fro m  h im ?
A n s . I n e ver had, no  ; I sh o u ld  h a v e  h ad  b u t I  d idn ’t.
Q ues. N o w , yo u  sa y  th is B ib le  w a s p resen ted  to  you 

b y  y o u r  m o th er?
A n s . L o o k  in th e p lace t h e r e ; y o u  w ill see it.
Q u es. N o w , it appears to  h a v e  been p resen ted  to  you 

on O cto b e r  12th , 1 8 5 1 ;  then th ere is an o th er en try  a t the 
bottom . N o w , a re  both  these en tries in y o u r  h a n d w rit-
in g ?

A n s . N o ;  th is h ere a t th e bo tto m  is n o t; I  d on ’t kn ow  
w h o  e v er  w ro te  that.

Q ues. W h o  w ro te  th at at the to p ?  Is  th a t y o u r  hand-
w r it in g  ?

A n s . Y e s ;  I w ro te  up th e re ; yes.
Q ues. W h a t  w a s the occasio n  o f  .O c to b er 12 th ?  W a s 

th at y o u r  b ir th d a y ?
.  A n s . N o , s ir ;  m y  b irth d a y  is 15 th  o f  J u ly , 1838.

^  Q u es. N o n e  o f  th is is in  y o u r  h a n d w r it in g ?  (In d ic a t-
in g .)

A n s . T h a t  th ere  bottom , n o ;  I d o n ’t k n o w  w h o  ever 

p u t th at in there.
Q ues. W h o  w ro te  th e to p ?
A n s . W h y , I did.
Q u es. W h e n  d id  yo u  w rite  th at in th e re ?
A n s . W e ll, as soon as m oth er g a v e  it to  m e ; suppose 

I did.
Q ues. In  1 8 5 1 ?

3 0  A n s . I suppose, I d o n ’t re m e m b e r; it h a s been so lon g  

a go .
Q ues. W h e n  w e re  born  ?
A n s . In  1838, J u ly  15 th , 1838.
Q u es. Y o u  d o n ’t k n o w  w h o  w ro te  th a t?
A n s . N o ;"  I d o n ’t k n o w  w h o  w ro te  th a t b ottom  in 

there,
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Ques. It seem s to  be a d u p licate  o f  th e o th er to  a  cer-
tain exten t. N o w , are th ose reco rd s a ll in y o u r  h an d -
w ritin g th e re ?  Just, lo o k  them  o v e r  and see.

A ns. T h e y  a re ; th at is. ( In d ic a tin g .)

M r. F re n c h : S p e a k in g  o f  th e  m a rr ia g e  o f  E d m u n d  
R oss; she s a y s :

T h e  W itn e s s : T h a t  is. Y e s ;  I w ro te  a ll that.

Ques. A n d  these o th ers, too  ? 1 0
A ns. T h a t  o th er there, too, I w ro te  th at, y e s ; th at th ere 

is ( in d ic a tin g ) m y  d a u g h te r  b y  m y — I h a v e  o n ly  had  one 
child by m y  last husband.

Ques. W h a t  is th at, M rs . P r e h l?  (In d ic a tin g .)
A n s. T h a t  th ere is m y  fa th er— M a ria  M o o se , d a u g h ter  

o f Joseph M oose, d o n ’t y o u  see, and Jane, h is w ife .
Ques. T h a t  is y o u r  w r it in g ?
A n s. Y e s .
Ques. W h e n  th e y  w e re  m a rrie d ?
A n s. N o , n o ; it is m y  b irth , d o n ’t y o u  see— M oo se, in 2 0  

1839, M a ria  M oo se, d a u g h te r  o f  Joseph M o o se  and Jane, 
his w ife , w a s b orn  th e  15 th  d a y  o f  J u ly , in th e  y e a r  o f  
our F o rd  eigh teen  h u n d red  and th irty-n in e , y o u  see.

Ques. T h a t  w a s th e b oy, w a s it?  ( I n d ic a tin g .)
A n s. Y e s ;  Joseph M . R o ss, son o f  E d w a r d  B . R o ss  and 

M aria, his w ife , w a s b orn  th e tw e n ty -th ird  d a y  o f  O c to -
ber, A . D . eig h teen  h u n d red  and  s ix ty -th re e . Y o u  see, 
he w as nam ed a fte r  m y  fa th er.

Ques. Y o u  n ever h ad  a son S a m u el R o ss, d id  y o u ?
A n s. N o ;  th at th ere  w a s Jo h n ’s son. g Q
Ques. John R o ss ’s son ?
A n s. Y e s ;  I th in k  th a t w a s J o h n ’s son.
Q ues. W h e n  d id  yo u  w r ite  th is ? D id  y o u  w r ite  th is in  

here b efo re  o r  a fte r  y o u  w ro te  the reco rd  o f  Joseph R o s s ’ 
birth and d ea th ?

A n s. T h is  E d m u n d  B . R o s s ?
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Q u e s. E d m u n d d i d n’ t w r i t e t h i s ?  ( I n d i c a t i n g . )

A n s . T h i s i s w h e r e w e w e r e m a r ri e d , d o n’t y o u s e e ?

Q u e s. Y e s ; d i d y o u w r i t e t h i s t h e s a m e ti m e y o u  w r o t e 

t h i s o t h e r t h e r e ?

A n s . I d o n’ t r e m e m b e r a b o u t t h a t.

Q u e s. Y o u  d o n’ t r e c o ll e c t w h e t h e r y o u  d i d o r n o t, d o 

y o u ?

A n s . N o ; I d o n’ t r e m e m b e r a b o u t t h a t.  I n e v e r e x -

p e c t e d I w a s g o i n g  t o h a y e a ll t h i s t r o u b l e o v e r i t n o w. 

■ j L Q  Q u e s. N o w , c a n’ t y o u r e c o ll e c t t h e o c c a s i o n o f y o u r 

m o t h e r’ s p r e s e n ti n g t h i s B i b l e t o y o u , M r s. P r e h l ?

A n s . N o t h i n g  m o r e t h a n l o v e ; t h a t I w a s a d a u g h t e r.

Q u e s. D i d  s h e g o  p u r c h a s e i t e s p e c i a ll y ?

A n s . S h e w a s i n P h il a d e l p h i a ; s h e w a s i n m a r k e t t h e r e, 

a n d t h e y c a m e a l o n g t h e s t r e e t w i t h  t h o s e li t tl e B i b l e s 

a n d s h e g o t it f o r t w e l v e c e n t s.

Q u e s. Y o u  r e c o ll e c t t h a t, d o n’ t y o u ?

A n s . Y e s ; s h e c a m e h o m e, a n d I t h o u g h t i t w a s s u c h 

a n i c e b o o k f o r t w e l v e c e n t s.

Q u e s. N o w , M r s. P r e h l, I b e li e v e I u n d e r s t o o d y o u t o 

^  s a y y o u h a d o n e c h il d b y t h i s m a r r i a g e ?

A n s . Y e s ; o n e.

Q u e s. A n d  y o u d o n’ t r e c o ll e c t o f h e a r i n g o f t h e d e a t h 

o f E d m u n d R o s s u n til t o l d b y M r. S p a r k s a b o u t t w o 

y e a r s a g o ?

A n s . M r. S p a r k s ; y e s.

Q u e s. W h o  di d y o u  s a y w e r e p r e s e n t a t t h e t i m e o f t h e 

m a r r i a g e ?

A n s . W h y , m y m o t h e r a n d f a t h e r, a n d M r. E o u d e n - 

s l a g e r a n d h i s w i f e .

3 0   Q u e s. A r e  a n y o f t h e f o u r a li v e t o - d a y ?

A n s . N o ; h e i s d e a d ; h e' a n d  h i s w i f e  a r e b o t h d e a d.

Q u e s. A n d  y o u r f a t h e r a n d m o t h e r d e a d ?

A n s . M y  f a t h e r a n d m o t h e r a r e b o t h d e a d ; y e s.

M r. F r e n c h :  I o f f e r t h e p h o t o g r a p h , w h i c h i s i d e n -

tifi e d b y M r s. P r e h l, a n d I o f f e r t h e c e r ti fi c a t e o f t h e s e c -

o n d m a r r i a g e .
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Ques. W a s  th is p h o to g ra p h  taken  b efo re  o r  a fte r  m a r-

riage, M rs. P re h l?
A ns. T h a t  w a s tak e n  b efore .

M A R I A  P R E H L .

Sw orn  and su bscribed  b e fo re  m e th is th ird  d a y  o f  J a n -
uary, A . D . n in eteen h u n d red  and six .

W al t e r  Mc Go nig g E,
A tto r n e y -a t-L a w .

h >

( A t  one p oin t o f  the re a d in g  o f  the d ep osition s M r. 
Crandall o b je cts  to  the in tro d u ctio n  o f  a certificate  and  
a Bible. T h e  o ffe r  o f  the paper w a s refu se d .)

T h e C o u r t :  N o w , as to  the B ible: Is  th ere  a n y  p ro o f 

that th at w a s a fa m ily  B ib le ?

M r. F re n c h : N o  p ro o f excep t b y  the w itn ess th at it j i  
was a B ib le  g iv e n  h er b y  h er m other, and she m ad e th e 
entries. T h a t  w a s g iv e n  to  her b y  her m oth er in 18 5 1 .

T h e C o u rt : I w ill co n sid er its a d m iss ib ility  later. Y o u  
m ay pass on. •

Fra nk  B . Ridgw ay , sworn.

B y  M r. F re n c h :y so
Ques. M r. R id g w a y , a re  y o u  C le r k  o f  the co u n ty  o f  

Gloucester ?
A ns. Y e s , sir.
Ques. A s  such  C le rk  h a ve  y o u  in y o u r  cu sto d y  a b o o k  

m arked “ M a rr ia g e s , D , 18 4 2 ” ?

A n s . .Y e s ,  sir.
8
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M r. C r a n d a ll:  W e  w ill a d m it he h a s?

Q ues. Is th a t the b o o k ?
A n s . Y e s , sir.

M r. C r a n d a l l : T h e  tro u b le  w ill be th a t th e th in g  he 
prop oses to  p ro v e  is n o t p rovab le . I w ill a d m it ev ery -
th in g  e x cep t its p ro b a tiv e  fo rce.

Q ues. T u r n  to  p a g e  145.

(W itn e s s  co m p lies .)

M r. C r a n d a l l : I am  not m a k in g  any- o b je c tio n  outside 
o f  that.

M r. F r e n c h : N o w , I o ffe r  the b o o k  fo r  the e n try  on 
p a g e  145 o f  the m a r r ia g e  o f  E d m u n d  B . R o ss.

M r. C r a n d a ll:  W a it  a m o m en t; o ffe r  th e en try , iden- 
2 0  t ify  it, b u t d o n ’t tell the ju r y  w h a t it is. I p rop ose to 

o b je ct to  it. T h a t  is n o t in trod u ceab le  in ev id en ce  fo r 
a n y  purpose.

M r. F r e n c h : M a y  w e  use th is certified  co p y  so th at he 
m a y  take  th a t a w a y ?

T h e  C o u r t : I f  com peten t the co p y  m a y  be used.

M r. F re n c h : I o ffe r  th e b o o k  as an an cien t reco rd  and 
3 0  co m in g  out o f  p rop er cu sto d y  as to  th e en tries contained 

therein .

N o  cro ss-exa m in atio n .

M r. F r e n c h : T h e  reco rd  b o o k  D , o f  m a rr ia g e s  o f 
G lo u cester co u n ty  w a s  o ffered , and a lso  in cid en ta lly  to 
th at, the d ia r y  o f  Ja co b  L o u d e n s la g e r.
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M r. C r a n d a ll: T h e r e  does n ot seem  to  be a n y th in g  here 
that w ill ju s t ify  the in tro d u ctio n  o f  th at pap er on  the 
subject o f  cerem o n ial m a rria g e . T o  s im p ly  sa y  “ Jacob 
L oudenslager, E ld e r  o f  the M eth o d ist C h u r c h ”  does not 
import a n y th in g  a t all. T h e  statu te  is im p erative. Is 
there an y ev id en ce  here th at an  eld er is a stated  , an d  o r -
dained m in ister o f  the gosp el, an d  m ore esp ecia lly  is th ere 
any evidence here th at Jacob  L o u d e n s la g e r  is a stated  
and ordain ed m in ister o f  th e g o sp el ?

1 0
T he C o u rt: H e  describes h im se lf as an eld er in the 

M. E. church.

M r. F r e n c h : E v e r y  p resu m p tion  at th is d a y  m u st be in 
favor o f  the r ig h t acts, an d  I p resum e an  elder in the 
M ethodist churchy—

T h e C o u r t : Is  he an  o rd a in ed  c le rg y m a n  ?

M r. F re n c h : I presu m e s o ; th e P re s id in g 1 E ld e r  has
1 • . . &  O A

charge o f the m in isters in the d istrict. I p resum e he m ust 
be a clergym an .

T h e C o u rt:  W e ll,  y o u  sh o u ld  p rod u ce  testim o n y  o f  
that.

Dr . Geor ge; L. Do bbins , sworn.

B y  M r. F re n c h :

Ques. D o cto r, w h a t is y o u r  p ro fe ss io n ?
A ns. I am  a m in ister o f  th e  gosp el.
Ques. O f  w h a t ch u rch ?
A ns. T h e  M eth o d ist E p isc o p a l C h u rch .
Ques. W e re  y o u  fa m ilia r  w ith  the p ractice  an d  rules 

of the M eth o d ist E p isc o p a l C h u rch  in  18 6 2 ?
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A n s . I w as.
Q ties. W h o  w a s  a u th o rized  b y  th e ru les o f  the church 

to  so lem n ize m a rria g e s  in  18 6 2 ?
A n s . E v e r y  o rd a in ed  m in ister o f  th e g o sp e l ; an or-

d ain ed  m in ister o f  the g o sp el m ig h t be a  d eacon  or he 
m ight- be an  elder.

Q u es. A  certificate  sig n ed  Jacob  L o u d e n s la g e r, E ld e r—

(O b je c te d  to .)

T h e  C o u rt  : L e t  h im  a sk  the question.

Q u es. A  certificate  s ig n ed  Jacob  L ou d en sla g er,. E ld er 
in  the M . E . C h u rch — w h a t w o u ld  th a t c o n v e y  to  your 
m in d  ?

M r. C ra n d a ll : I o b je c t  to  w h a t it c o n v e y s  to  h is m ind.

20

T h e  C o u r t :  A s k  h im  d ire c tly  w h e th e r  an  eld er in the 
M eth o d ist E p isc o p a l C h u rch  has th e p o w e r  o f  an o r-
d ain ed  m in ister o f  so lem n izin g  m a r r ia g e ?

T h e  W itn e ss  : H e  has.

C ro ss-ex a m in a tio n .

B y  M r. C r a n d a l l :

Q u es. D o  y o u  p reten d  to  sa y  th at e ld er is the gen eric 
nam e, and th at an eld er com p rehen d s o rd a in ed  m in isters?

3 0  W h ic h  is th e g e n e ric  term , “ o rd a in ed  m in iste rs”  or 
“ e ld e r,”  and w h ich  is the species u n d er th e g e n e r ic ?

A n s . W e ll, o rd a in ed  m in isters is th e g e n e ric  term .
Q u es. T h a t  is w h a t I th o u g h t.
A n s . A n d  e ld e r—
Q u es. W a it  a  m om en t.
A n s . I d id n ’t a n sw e r  y o u r  q u estio n  th o ro u g h ly . I 

th o u g h t y o u  a sked  m e w h ich  w a s  the g e n e r ic  term .
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Q ues. Y e s , o rd a in ed  m in isters.
A ns. A n d  the species I th o u g h t y o u  asked  me.
Ques. N o , I d id n ’t a sk  y o u  fo r  the species.
A n s. I u n d erstoo d  y o u  did.
Q ues. D o es the term  “ stated  an d  o rd a in ed  m in iste r”  

im ply th at a  m an  is an  e ld e r?
A n s. N o t n e c e s s a r ily ; no, sir.

B y  M r. F re n c h :

, 1 0
Q ues. D o es th e term  th a t he is an  eld er im p ly  th a t he 

is a m in ister?
Arts. Y e s , s ir ;  an d  im plies th at he is ord ain ed .

B y  M r. C r a n d a l l :

Q ues. W e ll, then, y o u  h a v e  tu rn ed  y o u r s e lf  arou n d , 

haven’t y o u ?
A n s. N o t  a t all.
Q ues. T h e n  eld er is th e g e n e ric  te rm ?
A n s. N o , s ir ;  e ld er is a  specific term  an d  deacon  is a  - 

specific term .
Q u es. A r e  th e re  a n y  e ld ers th a t  a re  n o t s ta te d  an d  

o ffic ia tin g  m in is te rs?  A r e  th e re  a n y  e ld e rs  th a t  h a v e  
not g o t  a—

A n s. T h a t  a re  n o t p a sto rs ?
Q u es. Y e s .
A n s. Y e s , sir  ; an  ab u n d an ce o f  them , su p e rn u m era ry  

ministers., su p e ra n n u a te d  m in iste rs , lo ca l elders.
Q u es. D o e s  th e  w o r d  “ e ld e r ”  im p o rt  a lo n e , e ld e r  o f 

the M e th o d is t  C h u rc h , d o e s  th a t  im p o r t  alone- th a t  a 
man is a sta te d  an d  o rd a in e d  p re a c h e r  o f th e  M e th o d is t  
C h u rch  ?

M r. F r e n c h :  I o b je c t, b e c a u se  th e  w itn e ss  has a lre a d y  

answ ered  fu lly .

T h e  C o u r t : H e  m a y  an sw er.
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(Q u e s tio n  re p e a te d .)

10

20

A n s . I t  does.
Q u e s . T h e  w o r d  e ld e r  a lo n e ?
A n s . T h a t  is n o t th e  o n ly  t e r m ; if y o u  m e a n —
Q u e s . ' W a it  a m in u te ; d o e s  th e  w o r d  “ e ld e r ”  sta n d -

in g  a lo n e , d o es  th a t  im p ly  th a t  h e  is a  s ta te d  o rd a in ed  
m in is te r  o f th e  M e th o d is t  C h u r c h ?

A n s . I t  im p lies  th a t  h e is an o rd a in e d  m in iste r  o f the 
M e th o d is t  E p is c o p a l C h u rc h .

Q u e s . I p u t in th e  w o r d  “ s ta te d .”
A n s . Y o u  w ill h a v e  to  e x p la in  th a t  b e fo r e  I can 

a n s w e r  th e  q u e stio n . I f  y o u  m ea n  b y  th a t  th a t h e is a 
p a sto r, I sa y  no. I h a v e  a n sw e re d  th a t, I th in k .

Q u e s . Y o u  k n o w  v e r y  w e ll th a t  sta te d  m ea n s a m an 
th a t h as a  sta te d  c h a rg e , d o n ’t y o u  ?

A n s . N o t  a lw ay s.
Q u e s . W e ll,  in a p p r o p r ia te  te rm s, if y o u  w o u ld  see it 

in  a la w  b o o k  in th e  la n g u a g e  o f th e  L e g is la tu r e ,  “ a 
s ta te d  o rd a in e d  m in is te r ,” — th a t w o u ld  riot im p ly  eld er 
a t all, w o u ld  it?

A n s . I sh all n o t  h o ld  m y s e lf re sp o n s ib le  in a n sw e rin g  
la w  te r m s ; I c o u ld n ’t a n sw e r  th a t  q u estio n .

Q u e s . I h a v e  p u t th e  te rm s in y o u r  m o u th . I say, 
if y o u  sh o u ld  read  “ s ta te d  a n d  o rd a in e d  m in is te r  o f the 
M e th o d is t  C h u r c h ,”  w o u ld  th a t n o m e n  im p ly  th a t  he 
w a s an e ld e r?

M r. F r e n c h :  I o b je c t. T h e  w o r d  sta te d  is n o t in th e 
sta tu te . T h e  sta tu te  sa y s  “ E v e r y  m in iste r  o f the 

3 0  g o s p e l.”

M r. C r a n d a ll:  Y e s ,  it is.

M r. F r e n c h :  I am  s p e a k in g  o f th e  A c t  o f 17 9 5 .

M r. C r a n d a ll:  W e ll,  I am  ta lk in g  a b o u t  th e  la w  he 
w a s m a rr ie d  u n d e r, th e  law  o f 18 4 8 ; h e re  it is, th e  sec-
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ond se ctio n  o f th is  a c t :  “ E v e r y  s ta te d  an d  o rd a in e d  
m inister o f th e  g o s p e l sh all b e  a n d  is h e r e b y  a u th o rize d ,
&c., to  so le m n ize  m a r r ia g e s .”

Q ues. I f  y o u  fin d  th a t  a m an  s ig n s  h is n a m e as an 
elder, w o u ld  th a t  im p o rt  th a t  h e  w a s a s ta te d  o rd a in e d  
m inister o f th e  g o s p e l?

A n s. I t  w o u ld  im p o r t  th a t he w a s o rd a in ed .
Q ues. W o u ld  it o r  w o u ld n ’t it?

A n s. I t  w o u ld  im p o rt  th a t  h e  w a s o rd a in e d , b u t as to  
the w o rd  sta te d  I c a n n o t an sw er, fo r  I d o n ’t k n o w  th e  10 
sign ifican ce o f th a t  w o r d  in th e  law .

B y  M r. F r e n c h :

Q u es. D o c to r , y o u  m ean  th a t an o rd a in e d  m in iste r  
m ay o r  m a y  n o t h a ve  a c h a r g e ,— is th a t it?

A n s. I  d o ;  yes, sir. W e  h a v e  m a n y  o rd a in e d  m in is-
ters w h o  h a v e n ’t c h a rg e s .

Q u es. A n d  b y  c h a r g e  y o u  m ean  a r e g u la r  c h u r c h ?
A n s. A  p a sto r, th a t he is a  p a s to r ;  y es.

20

M r. F r e n c h :  I  fu r th e r  v in d ic a te  th a t  b y  th e  d ia r y  in 
question, th a t J a c o b  E o u d e n s la g e r  p re a c h e d  r e g u la r ly  
and held se rv ic e s , so  th a t  if s ta te d  m ea n s sta tio n e d , h e 
was a sta te d  a n d  o rd a in e d  m in ister, a n d  o n  th e  q u e s tio n  
of the a d m iss ib ility  o f th a t  b o o k  an d  th e  r e c o rd  fro m  
the C o u n ty  C le r k ’s o ffice  ; th e se  a re  a ll a n c ie n t re c o rd s , 
that is, th e y  a p p e a r  b y  th e m se lv e s  to  b e  m o re  th an  30 
years o ld ,— th e  e n tr y  m a d e  in ’64 is n o w  42 y e a rs  o ld  3 0  
and the e n try  m ad e in ’62, the one in the d ia ry , is n o w  
44 yea rs o ld . N o w , if th o se  re c o rd s  ca m e fro m  p r o p e r  
custody, and a p p e a r  to  b e  h o n e st re c o rd s  th e y  a re  a d -
m issible in e v id e n c e  a n d  p r o v e  th e m se lv e s  w ith o u t  
further p ro o f, so  th a t  u p o n  th e  s ta tu te  an d  u p o n  th e  la w  
as to  an cien t r e c o rd s  b o th  o f th e se  b o o k s  a re  a d m issib le  
in evid en ce.
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T h e  C o u r t : W h a t  d o  y o u  sa y  as to  th e  B ib le  in this 
in s ta n c e ?  D o  y o u  th in k  th a t  is p r o v e n  to  b e  su ch  a 
r e c o rd  as w o u ld  m a k e  it  c o m p e te n t ?

10

. M r. F r e n c h :  W e ll,  I su p p o se  th e y  a re  se lf s e rv in g  
e n tr ie s  m a d e  b y  a  p a r ty  h e rse lf in a  m a tte r  in  w h ich  she 
w a s in te re ste d , a n d  I ta k e  it th a t  in th e  a b se n ce  o f p ro o f 
th a t th e y  w e re  n o t c o r r e c t , o r  th a t  th e y  w e re  d o n e for 
so m e fra u d u le n t p u rp o se , th e  fa ct th a t  th a t  B ib le  w as 
g iv e n  to  h er in  18 5 1 b y  h e r  m o th e r , an d  she w a s m arried  
in 1862, w o u ld  seem  to  in d ica te , w ith  h e r  e n tr ie s  in the 
b o o k , th a t  she m e a n t to  k e e p  th e re  a fa m ily  re c o rd , and 
th e  fa c t  th a t  sh e p u t d o w n  h e r  fa th e r ’s b irth  and 
m o th e r ’s b ir th  an d  th e  d a te  o f th e ir  m a r r ia g e ,  & c ., I 
th in k  th a t  c o n s titu te s  a  fa m ily  r e c o rd  su ffic ien t to  have 

it a d m itte d  in  e v id e n ce .

T h e  C o u r t : ( A fte r  a r g u m e n t.)  I w ill a d m it  th e  d iary  
a n d  th e  r e c o rd s  fro m  G lo u c e s te r  c o u n ty . I d o  n o t th in k  
th e  B ib le  has b ee n  su ffic ie n tly  p r o v e n  to  b e  su ch  a his- 

2 0  to r y  as w ill b e  c o m p e te n t. T h e  w itn e ss  r e fe rre d  to  it 
w h e n  sh e g a v e  h e r  te s tim o n y , w h ic h  I th in k  is p ro b a b ly  
as fa r as th a t c o u ld  b e  used . T h e  o th e r  c e r t if ic a te  I h ave 

ru le d  o u t.

P la in t if f 'r e s ts . *

B o th  sid es rest.

30
M r. F r e n c h :  I n o w  m o v e  fo r  b in d in g  in s tr u c tio n s  to  

th is  ju r y . T h e  issu e h e re  is w h e th e r  E d m u n d  B . R o ss 
w a s th e  h u sb a n d  o f M a r ia  M o o s e  a t th e  tim e  o f the 
m a r r ia g e  c o n tr a c t  b e tw e e n  E d m u n d  B . R o s s  a n d  M a ry  
C a v e n a u g h . T h a t  is su b s ta n tia lly  th e  o n ly  issu e  to  be 
d e te rm in e d  b y  th is  ju r y . N o w , o n  th a t  issue, th e  p lain -
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tiff s h a v i n g t h e a f fi r m a t i v e o f t h e i s s u e h a v e p r o d u c e d  

n o t e s ti m o n y w h a t e v e r, s o t h a t i f a t t h e c l o s e o f t h e p l a i n -

tiff s’ c a s e t h e d e f e n d a n t s h a d o f f e r e d  n o t e s t i m o n y , y o u r 

H o n o r w o u l d  t h e n h a v e b e e n b o u n d  t o  d i r e c t t h e j u r y  

t o fi n d a v e r d i c t f o r t h e d e f e n d a n t, b e c a u s e t h e p l a i n ti f f s 

di d n o t p r o v e t h e t h i n g  t h e y  w e r e i n d u t y  b o u n d  t o • . 

p r o v e ; i n o t h e r w o r d s, t h e a f fi r m a t i v e o f t h e i s s u e, t h a t 

h e w a s n o t t h e l a w f u l h u s b a n d o f M a r i a  M o o s e i n 1 8 7 3 , 

t h e ti m e o f t h e s e c o n d  m a r r i a g e .  N o w , t h e n , t h e d e -

f e n d a n t i n t h i s i s s u e, p r o v i n g  t h e a f fi r m a ti v e f a c t, p r o v e s ■« q  

t h e m a r r i a g e t h a t i s r e c i t e d  i n t h e w ill o f S a m u e l R o s s, 

a n d p r o v e s i t b y  t h e p a r t y  h e r s e l f, M a r i a M o o s e , w h o  i s 

still li v i n g ; p r o v e s i t b y  t h e d i a r y o f t h e m i n i s t e r w h o  

m a r ri e d t h e m , w h o  m a d e t h e e n t r y , a n d p r o v e s i t b y  t h e 

r e c o r d o f t h e m a r r i a g e r e c o r d e d  i n t h e C o u n t y  C l e r k ’ s 

o ffi c e, a n d b y s t a t e m e n t s o f E d m u n d  B , R o s s m a d e t o 

M a r y A d a m s o n  a t t h e ti m e a n d b y  t h e l i v i n g  t o g e t h e r 

o f E d m u n d B . R o s s a n d M a r i a M o o s e a n d t h e b i r t h  o f 

t h e c h il d, a n d a s a g a i n s t t h a t t h e r e i s n o e v i d e n c e a t all, 

n o t h i n g f o r t h i s j u r y  t o fi n d.  T h e  f a c t s a r e all o n t h e 

p a r t o f t h e d e f e n d a n t t h a t t h e m a r r i a g e w a s c o n t r a c t e d .

T h e y h a v e n o t a t t e m p t e d  t o  s h o w  t h a t M a r i a M o o s e 

w a s d e a d o r t h e r e w a s a d i v o r c e o r a n y t h i n g  t h a t d e -

s t r o y e d t h e m a r r i a g e r e l a ti o n .  O n  t h a t g r o u n d  i t i s t h e 

d u t y o f y o u r H o n o r t o d i r e c t t h e j u r y  t o  b r i n g  i n a 

v e r d i c t f o r t h e d e f e n d a n t s, w h i c h  v e r d i c t s h o u l d b e i n 

t h e l a n g u a g e o f t h e i s s u e, t h a t E d m u n d  B . R o s s w a s, o n 

t h e 2 4 t h d a y o f O c t o b e r , 1 8 7 3 ,' t h e h u s b a n d o f s a i d 

M a ri a M o o s e a n d c o n ti n u e d  t o b e h e r l a w f u l h u s b a n d 

u n til h i s d e a t h .
3 °

T h e C o u r t :  ( T o  t h e j u r y . )  T h e  C o u r t f e e l s t h a t i t 

m u s t d i r e c t a v e r d i c t t o b e f o u n d i n f a v o r o f t h e d e f e n d -

a n t i n t h i s c a s e, a n d t h a t w ill b e i n t h e l a n g u a g e  w h i c h  

t h e C l e r k  w ill r e a d t o y o u .  Y o u  w ill, b y  d i r e c t i o n  o f t h e 

C o u r t, r e n d e r a v e r d i c t i n f a v o r o f t h e d e f e n d a n t s i n t h e 

f o ll o w i n g l a n g u a g e :  “ Y o u  fi n d f o r t h e d e f e n d a n t t h a t 

9
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E d m u n d  B . R o ss  w as, on  th e  2 4 th  d a y  o f O c to b e r , 1873, 
th e  h u sb a n d  o f M a r ia  M o o s e  an d  c o n tin u e d  to  be her 
h u sb a n d  u n til h is d e a th , a n d  th a t  th e  sa id  M a r ia  is still 
l iv in g .”

W h e r e u p o n  th e  p la in tiff, b y  his co u n se l, p ra y s  a bill 
o f e x c e p tio n s , w h ich  is a llo w e d  an d  se a led  a c c o rd in g ly .

C ir c u it  C o u r t  J u d g e .

10

PLAINTIFFS’ EXHIBITS.

E X H I B I T  P i .

I, S a m u el R o ss, o f  th e c ity  o f  C a m d en  a n d  S ta te  o f 
0 3  N e w  Jersey , b e in g  in  g o o d  h ealth  and o f  sou n d  an d  d is-

p o sin g  m in d  an d  m em o ry , do m ake an d  p u b lish  th is in-
stru m en t in w r it in g  to  be m y  last w ill and testam en t in 
m an n er fo llo w in g , th at is to  s a y :

F irs t. I d irect m y  e x e cu to rs  h e re in a fte r  nam ed to  p ay 
an d  d isch a rg e  all m y  ju s t  debts an d  fu n era l exp en ses as 
soon  a fte r  m y  decease as m a y  be con ven ien t.

Item . I g iv e  and  d evise  to  m y  w ife , M a r y  A .  R o ss, the 
tw o  lots o f  g ro u n d  and  the h ouses th ereon  erected , N os. 
22 and 24  N o rth  F o u rth  street, in the c ity  o f  C am den , 
a lso  m y  tw o  fra m e houses an d  lots o f  g ro u n d  N o s. 332 

°  an d  334 P lu m  street, in  sa id  c ity  o f  C am d en , to  h a ve  and 
to  h o ld  to  h er d u r in g  h er n a tu ra l life , she p a y in g  all 
ta x e s  and m u n icip al ch a rg e s  an d  assessm en ts th ereon  and 
k e e p in g  the sam e in g o o d  rep air. I a lso  g iv e  an d  be-, 
qu eath  to  m y  sa id  w ife  th e use o f  a ll m y  h o u seh o ld  goods 
an d  fu rn itu re  d u r in g  h er n a tu ra l life , p ro v id e d , th at in 
case m y  s a id 'w if e ,  at a n y  tim e d u r in g  h er life , p refers
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dividing the said  h o useh o ld  g o o d s  an d  fu rn itu re  w ith  m y  
daughters, M a r y  A n n  M u r r a y  an d  E m m a  R o ss, then the 
said household  g o o d s  an d  fu rn itu re  to  be e q u a lly  d iv id ed  
between m y said  w ife  an d  m y tw o  d au g h ters , M a r y  A n n  
M urray and E m m a  R oss.

It is m y  w ill an d  I do d irect an d  d evise  th at th e said  
nevise and bequest to  m y  sa id  w ife  sh all be taken  in liew 
of her r ig h t o f  d o w e r  o r  o th er in terest in m y  estate.

Item. I .g iv e  an d  d evise  to  m y  d a u g h te r  M a r y  A n n  M u r-
ray m y tw o  th ree -sto ry  b r ick  h ouses an d  lots o f  g ro u n d  
Nos. 403 and 405 P lu m  street, in th e c ity  o f  C am d en , 1 0  
also the store and d w ellin g' house an d  lo t o f  g ro u n d  at 
the northeast co rn er o f  P lu m  an d  E o u rth  streets in the 
city o f  C am den , a lso  th e fra m e store, an d  d w e llin g  and  
lot o f g ro u n d  at the sou th east co rn er o f  F o u r th  and 
Plum  streets in said  c ity  o f  C am d en , to  h a ve  an d  to  hold  
the said houses and lots o f  g ro u n d  to  m y  sa id  d au g h ter,
M ary A n n  M u rra y , d u r in g  h er n a tu ra l life . P ro v id e d  
alw ays, and it is m y  w ill, th at m y  said  d a u g h ter, M a r y  
A nn M u rra y , shall h a ve  fu ll p o w e r  an d  a u th o rity  to  d is-
pose o f and d evise  b y  w ill execu ted  in the u su al m an n er 20 
all o f the said  houses an d  lots o f  g ro u n d  a m o n g  such o f  
hei children and fo r  such* estates and  sh ares as she m a y  
think proper, and in  d e fa u lt  o f  her m a k in g  such devise, 
then the said  h ouses an d  lots o f  g ro u n d  a t h er decease to 
be equally  d iv id ed  a m o n g  h er ch ild ren  sh o u ld  she leave  
any the issue o f  a n y  deceased  ch ild  to  tak e  the sam e 
share as his o r  her p aren t w o u ld  h a ve  tak e n  i f  liv in g .

Item. I g iv e  an d  d evise  to  m y  d a u g h ter, E m m a  R o ss, 
all those m y  th ree stores an d  lots o f  g ro u n d  situ ate  at 
the n orth w est co rn er o f  F o u r th  an d  F e d e ra l streets in 3 0  
the c ity  o f  C am d en , b e in g  N o s. 329, 3 3 1 and  th e co rn er 
store and d w e llin g , th e ab o ve-n am ed  p ro p e rty  is n o w  
occupied as a  b o ot and shoe store, d ry g o o d s  store , licensed 
public house and public h all, to  h a ve  and to  h old  the 
above m ention ed  houses, sto res an d  lots o f  g ro u n d  to  m y  
said d au gh ter, E m ilia  R o ss , d u r in g  her n a tu ra l life , p ro -
vided a lw a y s, and I do h ereb y  d evise  an d  d irect th at she
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sh all h a ve  fu ll p o w e r  and a u th o rity  to  d ispose o f  the said 
h ouses and  lots ab o ve  d evised  to  h er to  a n y  child  or 
ch ild ren  th a t she m a y  h ave, in such sh ares an d  fo r  such 
estates as she m a y  th in k  p rop er b y  w ill e x ecu ted  in the 
u su a l fo rm  and in  case she sh all leav e  no w ill executed  
as a fo re sa id , th en  the sa id  h ouses an d  lots to  be equally  
d iv id e d  a m o n g  h er ch ild ren , sh ou ld  she leav e  an y, the is-
sue o f  a n y  d eceased  ch ild  to  tak e  his o r  h er p aren ts share, 
b u t in case she sh o u ld  leave  no ch ildren , th e  a fte r  her 

j q  d ecease the said  h ouses an d  lots to  be d isp osed  o f  as I 
h a v e  h e re in a fte r  d irected  as p a rt o f  the resid u e o f  m y 
estate.

Item . I g iv e  an d  d evise  to  m y  d a u g h te r , A m e lia  
S p a rk s , w ife  o f  C h a rle s  A . S p a rk s , a ll th a t m y  fa r m  situ-
ate  in S to ck to n  to w n sh ip , C a m d en  co u n ty , ’N e w  Jersey, 
w ith  th e fish e ry  and  m u d  fla ts a d jo in in g  th e  sam e, to-
g e th e r  w ith  the fa rm  house, o u t b u ild in g s  an d  sm all 
ten em en t house, co n ta in in g  ab o ut one h u n d red  acres o f 
fa rm  land, the sam e th a t R o b e rt S m ith  n o w  occupies, ex- 
ce p tin g  a n y  lan d  I m a y  sell fo r  b u ild in g  lo ts d u rin g  m y 
life , to  h a ve  an d  to  h old  to  m y  sa id  d a u g h te r , A m e lia  
S p a rk s , d u r in g  h er n a tu ra l life , an d  I do h ereb y  g iv e  m y 
sa id  d a u g h te r , A m e lia  S p a rk s, fu ll p o w e r  and a u th o rity  
to  d ispose o f  sa id  fa rm  and  lan ds b y  a  w ill  o r instrum ent 
in  w r it in g  in .the n a tu re  o f  a  w ill ex ecu ted  in th e usual 
fo rm  a m o n g  such  o f  h er ch ild ren  an d  fo r  such  estates 
as shall be b y  h er th o u g h t best, an d  in  d e fa u lt o f  her 
m a k in g  such  w ill then  a fte r  h er d ecease th e sa id  farm  
to  be eq u a lly  d iv id ed  a m o n g  h er ch ild ren , th e issue o f 
a n y  deceased  ch ild  to  tak e  his o r  h er p aren ts share. P ro - 

3 0  v id ed  a lw a y s , an d  I . do h ereb y  d irect and d evise  th at if 
a t a n y  tim e d u rin g  th e life  o f  m y  said  d a u g h te r , A m elia  
S p a rk s , m y  e x e cu to rs  h ere in a fte r  n am ed o r  the su rv iv o r  
o f  them , can  w ith  the con sen t o f  m y  sa id  d au gh ter, 
A m e lia  S p a rk s , testified  b y  h er jo in in g  in th e co n veyan ce 
fo r  the sam e, sell the sa id  lan ds an d  fa rm  fo r  n ot less 
th a n  the sum  o f  th ir ty  th ou san d  d o llars, I do h ereb y  au-
th o rize  an d  em p o w er m y  said  e x e cu to rs  o r  th e su rv iv o r
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of them to sell sa id  fa rm  an d  lan ds fo r  not less th an  the 
sum o f th ir ty  th ou san d  d o llars, e ith er a t public o r  p riv a te  
sale or sales, an d  to  m ake, ex ecu te  an d  d e liv e r  to  the 
purchasers th e re o f g o o d  an d  sufficient co n v eyan ces fo r  
the sam e the p roceeds o f  such  sale o r  sales to  be in vested  
by them  in  such  secu rities  as th e y  m a y  deem  best an d  
most ju d ic io u s an d  to  be held  b y  m y  sa id  e x e cu to rs  in* 
trust fo r  m y  sa id  d a u g h te r , A m e lia  S p a rk s, fo r  th e sam e 
estate and fo r  the sam e p o w e r  o v e r  the sam e on  the p art 
of m y said  d au g h ter, as I h a ve  h erein  ab o ve  g iv e n  to  h er j  q  
in the said lan d  an d  farm .

Item . I g iv e  and  d evise  to  m y  so n -in -law , C h a rle s  A . 
Sparks, and m y  d a u g h te r , M a r y  A n n  M u r r a y , a ll th at m y  
property k n o w n  as the. W o o d b in e  C o tta g e , and the lan d  
now occupied  b y  W illia m  C lem en t, situ ate  in the to w n -
ship o f  S to ck to n , a lso  the lan d  o ccu p ied  b y  T h o m a s  S in e x  
situate in said  to w n sh ip  o f  S to ck to n , in the co u n ty  o f  
Cam den, and a lso  th e sum  o f  s ix  th ou san d  d o llars to  be 
taken out o f  m y “ p erso n al estate, o r  i f  th e sam e sh ou ld  
not be sufficient, th en  to  be taken  fro m  m y  real estate, 
to be sold, i f  n ecessary, b y  m y  ex e cu to rs , the sa id  lan ds 
and real estate  an d  the said  sum  o f  s ix  th ou san d  d ollars 
to be held b y  them  in tru st as f o l lo w s : T h a t  is to  sa y , 
in trust to receive  th e ren ts an d  incom e o f  said  lan ds and 
money, and to  p a y  th e sam e fro m  tim e to  tim e to  m y  son, 
Edm und B . R o ss, in  such m an n er as not to  be liab le  to  
his debts o r  co n tracts  d u r in g  h is n a tu ra l life , and a fte r  
his death to  p a y  th e sum  o f  one th ou san d  d o llars to  h is 
son, Sam uel R o ss, son o f  h is w ife , fo rm e rly  M a ria  M oo se , 
if then liv in g , the resid ue o f  said  lan ds and m o n ey  so 
held in tru st as a fo re sa id , on  the d eath  o f  said  E d m u n d  U *J 
B. R oss, to  be e q u a lly  d iv id ed  a m o n g  a n y  ch ild ren  th at 
he m ay h e re a fte r  h a v e  b o rn  to  him  in  la w fu l w e d lo ck , 
but in case no. such  ch ild ren  sh o u ld  be born , th en  the 
said residue to  be d isp osed  o f  as p a rt o f  th e  resid ue o f  
m y estate as h e re in a fte r  p rovid ed . P ro v id e d  a lw a y s , 
nevertheless, th at in case th e sa id  tru stees o r  th e s u rv iv o r  
o f them  sh ou ld  at a n y  tim e th in k  it best to  sell sa id
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l a n d s a b o v e g i v e n  t o t h e m  i n t r u s t a n d t o i n v e s t t h e 

p r o c e e d s o f s a i d s al e, a n d a l s o t h e s a i d s u m  o f s i x  t h o u -

s a n d d o ll a r s, o r a n y p a r t t h e r e o f, i n a f a r m  f o r t h e b e n e -

fi t o f m y s a i d s o n, R d n i u n d B. R o s s, I d o h e r e b y a u t h o ri z e 

a n d e m p o w e r t h e m  t o s ell t h e s a i d l a n d, o r. a n y p a r t 

t h e r e o f, s o a s a b o v e g i v e n  t o t h e m  i n t r u s t, a n d t o c o n - 

■ v e y t h e s a m e t o t h e p u r c h a s e r s t h e r e o f f r e e f r o m  t h e 

a b o v e t r u s t s a n d t o i n v e s t t h e p r o c e e d s o f s u c h s al e i n 

o t h e r l a n d t o b e h el d b y t h e m  f o r t h e s a m e t r u s t a n d f o r 

2 Q  t h e s a m e e s t a t e, a s I h a v e a b o v e g i v e n  t h e m , t h e s ai d 

l a n d s a n d m o n e y.

I t e m . W h e r e a s, m y s o n, J o h n T . R o s s, h a s b e e n a b -

s e n t f r o m  h i s h o m e si n c e M a r c h , 1 8 6 4, a n d h a s n o t b e e n 

h e a r d f r o m  si n c e t h a t ti m e, a n d I t h i n k .i s p r o b a b l y d e a d, 

y e t w i s h i n g t o m a k e s o m e p r o v i s i o n f o r h i m  i n c a s e h e 

s h o u l d r e t u r n h o m e, I d o g i v e , d e v i s e a n d b e q u e a t h t o 

m y s o n -i n -l a w , C h a rl e s A . S p a r k s, a n d t o m y d a u g h t e r, 

M a r y  A n n  M u r r a y , t h e s u m  o f o n e t h o u s a n d d o ll a r s, t o 

b e h el d b y t h e m  i n t r u s t f o r m y s a i d s o n, J o h n R. R o s s, 

a s f o ll o w s , t h a t i s t o s a y, i n t r u s t t o i n v e s t t h e s a m e i n 

s o m e g o o d  s e c u ri t y, a n d i n c a s e m y s a i d s o n s h o u l d r e -

t u r n a t o r b e f o r e t h e d e a t h o f m y w i f e , M a r y  A n n  R o s s, 

t h e n t o p a y t h e s a i d s u m  o f o n e t h o u s a n d d o ll a r s a t t h e i r 

d i s c r e ti o n t o m y s a i d s o n t o s t a r t h i m  i n a n y b u si n e s s t h e y 

m a y t h i n k b e s t a n d m o s t j u d i c i o u s , a n d i n c a s e m y s ai d 

s o n s h o u l d n o t r e t u r n b e f o r e t h e d e c e a s e o f m y s a i d w i f e 

■ a n d d u r i n g t h e m i n o r i t y o f m y g r a n d s o n , S a m u e l R o s s, 

s o n o f m y s a i d s o n, J o h n T . R o s s, I a u t h o ri z e t h e s ai d 

t r u s t e e s t o p a y t h e w h o l e o r a n y p a r t o f t h e i n t e r e s t o f 

t h e s a i d s u m  o f o n e t h o u s a n d d o ll a r s s o h el d b y t h e m 

C O  i n t r u s t t o t h e s u p p o r t a n d e d u c a ti o n o f m y s a i d g r a n d -

s o n, S a m u e l R o s s, d u r i n g h i s m i n o ri t y,, a n d o n h i s a r -

r i v i n g  a t t h e a g e o f t w e n t y - o n e y e a r s t h e s a i d t r u s t e e s 

m a y p a y t h e s a i d s u m  o f o n e t h o u s a n d d o ll a r s t o m y s ai d 

g r a n d s o n , S a m u e l R o s s, o r k e e p t h e s a m e i n v e s t e d a n d 

p a y h i m  t h e i n t e r e s t t h e r e o f, a s t h e y m a y t h i n k t o b e t h e 

b e s t f o r h i s b e n e fi t, a n d i n c a s e t h e s a i d S a m u e l R o s s 

s h o u l d d i e u n d e r t h e a g e o f t w e n t y - o n e y e a r s, t h e s ai d
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trustees sh all p a y  his fu n era l exp en ses o u t o f  sa id  sum  
of one th ou san d  d o llars o r  the in terest th ere o f, and the 
rem ainder o f  sa id  sum  to  be then e q u a lly  d iv id ed  b etw een  
my d au gh ters th en  liv in g .

Item. In  case m y  said  son, John S . R o ss, sh o u ld  h a ve  
returned at o r  b e fo re  th e d ecease o f  m y  sa id  w ife , M a r y  
Ann R oss, then a t h er d eath  I g iv e  and d ev ise  to  m y  
said son, Joh n  S . R o ss, the h ouses n u m b ers 22 and 24  
North F o u rth  street, and the h ouses num bers 332 and  
334 P h u n  street, in th e c ity  o f  C am den .

Item. In  case m y  sa id  son, Jo h n  S . R o ss, should  n o t 1 0  
have letu rn e d  at o r  b efo re  the d ecease o f  m y  said  w ife ,
M ary A n n  R o ss, then on the d ecease o f  m y  said  w ife  
I g ive  and d ev ise  to  m y  d a u g h te r , E m m a  R o ss, the tw o  
houses n um bers 322 and 324 F e d e ra l street, in the c ity  
of Cam den, and to  m y  d au g h ter, M a r y  A n n  M u r r a y , 
the tw o h ouses n um bers 22 and  24 N o rth  F o u r th  street! 
m the c ity  o f  C am den , to  h a ve  and  to  h old  to  them  d u r-
ing their n a tu ra l lives, w ith  th e sam e p o w e r  to  d ispose 
of the sam e b y  w ill a m o n g  th e ir  ch ildren , and w ith  th e  
same rig h ts o f  in h eritan ce  on th e p a rt o f  th eir  resp e ctiv e  2 G  
children and th eir  issues as I h a v e  h erein b e fo re  p ro v id ed  
in the case o f  th e houses and lots h erein b e fo re  d evised  
to them  resp ectively .

Item. In  case m y  h ouseh old  g o o d s  and fu rn itu re  sh ou ld  
not have been d iv id ed  betw een  m y  w ife  and  d a u g h te rs  
as hereinbefore m en tion ed  d u r in g  th e life  o f  m y  said  
wife, then I  g iv e  and b eq ueath  all the sa id  h ouseh old  
goods and fu rn itu re  a fte r  the d eath  o f  m y  said  w ife  to  
my d au gh ters, M a r y  A n n  M u r r a y  and E m m a  R o ss, to  
be equally d iv id ed  b etw een  them . 3 q

Item. I g iv e  and beq ueath  to  m y  g ra n d so n , S a m u el
R. M u rray , m y g o ld  w a tch  and chain  and m v  g-old finp-er- 
ring. / &> s

Item. A l l  the resid ue and  rem ain d er o f  m y  estate, rea l 
and personal o f  e v e ry  d escrip tion  and  w h e re v e r  s itu ate  
not h erein b efore sp ecifica lly  d isposed o f, I  g iv e , d evise
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and b eq ueath  to  m y  th ree  d au g h ters , M a r y  A n n  M u r-
ra y , A m e lia  S p a rk s  and E m m a  R o ss, to  be equally 
d iv id ed  b etw een  them , and th e s u rv iv o r  o f  them , but if 
e ith er o f  m y  said  d a u g h te rs  should  h a v e  d ied  b efo re  me 
le a v in g  a n y  ch ild  o r  ch ild ren , then such  ch ild ren  to  take 
his o r  h er p a re n t’s share.

L a s tly , I do  n o m in ate and  appoin t m y  son-in-law , 
C h a rles  A .  S p a rk s  and m y  d a u g h ter, M a r y  A n n  M u r-
ra y , to  be th e e x e cu to rs  o f  th is m y last w ill and testa- 

- q  m ent. In  w itn ess w h e re o f, I h a v e  h ereu n to  set m y  hand 
an d  seal th is fifteen th  d a y  o f  Ju ly , in the y e a r  o f  o u r L o rd  
one th ou san d  e ig h t h u n d red  and seven ty-on e.

S A M U E L  R O S S ,  [s e a l .]

S ig n e d , sealed, published  and d eclared  b y  the above 
n am ed S a m u el R o ss  to  be his last w ill and  testam en t, in 
th e presence o f  us, w h o  w e re  present a t th e sam e tim e 
and su bscribed  o u r nam es as w itn esses th ereto  in his 
presence and at his request, at th e sam e, tim e the w ord  

2  “ F e d e r a l”  on i o  p a g e  w ritte n  o v e r  an erasu re  and  the 
w o r d  “ F o u r th ”  erased  b e fo re  s ig n in g .

W I L L I A M  D . C O O P E R ,  
S I M E O N  T . R I N G E L .

3 0
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E X H I B I T  P 2;

T his is to  c e rtify , th at on the tw e n ty -fo u rth  d a y  o f  
October, in the y e a r  o f  o u r  L o r d  on e th ou san d  e ig h t 
hundred and seven ty-th ree, b e fo re  m e, th e  su bscriber, one 
of the Justices o f  th e P e a ce  fo r  th e co u n ty  o f  B u r lin g -
ton and S ta te  o f  N e w  Jersey ,

E d m u n d  B . R o ss
, 10

and

M a r y  C a v n a u g h

were jo in ed  in m a rria g e , th ey  d e c la r in g  th em selves clear 
of all en ga gem en ts o r o th er la w fu l im pedim en ts and ta k -
ing each oth er fo r  husban d and w ife , a cco rd in g  to  law .

In w itness w h e re o f, I h a ve-h ereu n to  set m y  han d  and  
seal the d a y  and y e a r  ab o ve  w ritten .

P I E N R Y  G A R B E ,
Justice o f  the P eace.

°!0

(C ertified  co p y  o f  en try  in B o o k  D  o f  M o rtg a g e s , p a g e  
145- used instead  o f  b o o k .)

T h is is to  c e rtify , th at E d w a rd  B . R o ss, o f  C am den , 
in the S ta te  o f  N e w  Jersey , and M a ria  M oo se , o f  W o o l-
wich, in the S ta te  o f  N e w  Jersey , w e re  b y  m e jo in e d  to -
gether in h o ly  m a trim o n y  on the fo u rth  d a y  o f  D ecem ber, 
in che year o f  o u r L o r d  one th ou san d  e ig h t h u n d red  and 
sixty-tw o, m  presen ce o f  E liza b e th  C . L o u d e n sla g e r, 
Joseph M oose.

J A C O B  L O U D E N S L A G E R ,  
E ld e r  in th e M . E . C h u rch .

R ecorded J u ly  29th, 1864.
F r a n k l i n ,

C lerk .
10
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S t a t e  o p  N e w  J e r s e y , )
G l o u c e s t e r  C o u n t y , )

I , F r a n k  B . R i d g w a y , C le r k  o f  the co u n ty  aforesaid  
and o f  the v a rio u s  co u rts o f  reco rd  th erein , do h ereb y  cer-
t i f y  th at the ab o ve  certificate  o f  m a rr ia g e  is a tru e  copy 
as the sam e appears o f  reco rd  in m y  office in B o o k  D  
o f  M a rr ia g e s , p a g e  145.

In  testim o n y  w h e re o f, I h a ve  h ereu n to  set m y  hand 
• and  affixed  th e seal o f  said  co u n ty  and co u rts th is 19th 

-^0 d a y  o f D e c e m b e r , A . D . 1905.
F R A N K  B . R I D G W A Y ,  [ s e a l .]

C lerk .

A b s tr a c t  o f cliary o f J a c o b  L o u d e n s la g e r  en tries  in 
y e a r  18 6 2 :

“ 1 D e e r ., M o n d a y , m er. 44 at 6 A .  M . ; so m ew h a t 
rain y.

4, T h u r s d a y , m er. 22 at 7  A . M . ; in th e  e v e n in g  I 
2 0  so le m n ize d  m a r r ia g e  b e tw e e n  E d m u n d  B . R o ss , o f C a m -

den, an d  M a r ia  M o o s e , a t th e  h o u s e  o f h er  fa th er, 
J o se p h  M o o se , in W o o lw ic h  to w n s h ip ,. G lo s. C o ., N . J .”

P O S T E A .

A fte r w a r d s , to  w it, o n  th e  se v e n te e n th  d a y  o f D e c e m -
b e r, n in e te e n  h u n d re d  an d  s ix , a t th e  c ir c u it  o f th e Su- 

3 0  p re m e  C o u r t  h eld  at C a m d e n , in an d  fo r  th e  c o u n ty  of 
C a m d e n , b e fo re  th e  H o n o r a b le  A lle n  B . E n d ic o tt , J u d g e  
o f th e  C ir c u it  C o u r t , to  w h o m  th e  m a tte rs  w ith in  co n -
ta in e d  w e re  d u ly  r e fe rre d  b y  th e  H o n o r a b le  C h a r le s  G. 
G a rriso n , th e  J u stic e  o f th e  S u p r e m e  C o u r t  h o ld in g  
said  c irc u it , a c c o r d in g  to  th e  fo rm  o f th e  s ta tu te  in such 
ca se  m ad e an d  p ro v id e d , co m e s as w e ll th e  w ith in  nam ed 
C h a r le s  S . R o s s  a n d  J en n ie  I. T h o r n to n , s ty le d  th e



75

plaintiffs h erein , an d  th e  w ith in  n a m e d  A m e lia  R . S p a r k s  
and E m m a  R o ss , s ty le d  th e  d e fe n d a n ts  h erein , b y  th e ir  
respective a tto rn e y s  w ith in  m e n tio n e d , a n d  th e  ju r o rs  
of the ju r y  w h e r e o f m e n tio n  is w ith in  m ad e b e in g  su m -
moned a lso  co m e , w h o  to  sp e a k  th e  t r u th  o f th e  m a tte rs  
within con tain ed  b ein g  chosen, tried  and  sw orn , upon 
their o ath s sa y  th a t  th e y  fin d  fo r  th e  d efen d a n ts  an d  th a t 
the said E d m u n d  B . R o ss  w a s, o n  th e  tw e n ty - fo u r th  d a y  
of O c to b e r , e ig h te e n  h u n d re d  a n d  s e v e n ty -th re e , th e  
husband o f M a ria  M o o se , a n d  c o n tin u e d  to  b e  h e r  h u s-
band until his d ea th  a n d  th a t  th e  sa id  M a r ia  M o o s e  is 1 0  
still liv in g . A n d  I c e r t ify  th a t in  m y  o p in io n  th e  said  
verdict w as w a r ra n te d  b y  th e  e v id e n ce .

T h a t at th e  C h a n c e llo r ’s C h a m b e rs , in th e  c ity  o f 
Cam den, on  M o n d a y , th e  th ir ty -firs t  d a y 'o f  th is  D e c e m -

that day, b e fo re  th e  C h a n c e llo r  o r  su ch  V ic e  C h a n c e llo r

A L L E N  B . E N D I C O T T ,
C . C . J.

I N  C H A N C E R Y  O F  N E W  J E R S E Y .

B etw een

20
A m e w a  R. S p a r k s  a n d  E m m a

R oss, O n  B i d e  t o  Q u i e t

C o m p la in a n ts,

T i t e e .
an d

O n  F e i g n e d  I s s u e .
C h a r e e s  S. R o s s  a n d  J e n n i e  I. 

T h o r n t o n ,
D e fe n d a n ts .

3 0

'la k e  n o t ic e •'

ber, A . D . 1906, a t te n  o f th e  c lo c k  o f th e  fo re n o o n  o f /
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as sh all sit fo r  h im , I sh all m o v e  to  se t a sid e  th e  ve rd ict 
o f th e  ju r y  r e tu r n e d  b y  th e  P o s te a  to  th e  S u p rem e 
C o u r t  o n  th e  issu e a w a rd e d  th e  d efen d a n ts  in th e  above 
e n tit le d  cau se, an d  fo r  a  n e w  o rd e r  fo r  ju r y  tria l. F o r  
th e  fo llo w in g  r e a s o n s :

F irs t . T h e  C ir c u it  C o u r t  c o n tr a r ie d  th e  o rd e r  o f this 
C o u r t  b y  d ir e c t in g  a v e r d ic t  a g a in s t  d efen d a n ts , an d  this 
d e p r iv e d  d e fe n d a n ts  o f th e  r ig h t  to  h a v e  a  v e rd ic t  of 
th e  ju r y .

1 0  S e c o n d . T h e  C o u r t  a t th e  tria l o f  th e  issu e  aw ard ed , 
c o m m itte d  e r ro r  in o v e r r u lin g  th e  d e fe n d a n ts ’ o b je c -
tio n s to  th e  in tr o d u c tio n  o f th e  C o u n ty  C le r k ’s re co rd  of 
J u ly  29 th , 1864, fo r  th e  fo llo w in g  r e a s o n s :

(a) I t  d o e s  n o t p u r p o r t  to  b e  a r e p o rt  o f a  m a rria g e  
c e le b ra te d  b y  a n y  o n e  a u th o r iz e d  to  c e le b r a te  m a rria g e  
in  th is  S ta te  a t its  d ate .

(b ) I t  d o es  n o t c o m e  fro m  a n y  a u th o r iz e d  a u th o rity  
o r  r e p o s ito r y  fo r  su ch  a r e c o rd  a t th e  tim e  it p u rp o rts  
to  h a v e  b e e n  m ad e.

t)Q  (c) T h e  r e c o r d  is fa u lty  an d  in c o m p le te  as n o t co n -
ta in in g  th e  a g e s  o f th e  c o n tr a c t in g  p a rtie s , n a m es of 
p a re n ts  a n d  th e ir  c o n d itio n .

T h ir d . T h e  C o u r t  c o m m itte e d  e r r o r  in  o v e r r u lin g  
o b je c t io n  to  th e  in tr o d u c tio n  o f e n tr ie s  in  th e  b o o k  p u r-
p o r t in g  to  be th e  d ia r y  o f so m e  p erso n , g o t t e n  fro m  the 
h o m e  o f H o n . H a r r y  L o u d e n s la g e r , o f P a u ls b o r o , for 
th e  r e a s o n s:

( a )  T h e r e  is a  d ate  in terlin ed  and  o b v io u s ly  created  to 
g iv e  th e  se m b la n c e  o f a d ate.

g Q  (b ) I t  a t m o st a p p e a rs  to  b e  a m e re  d ia ry , u n sig n ed  
an d  u n d a te d  a n d  ca su a l, w ith o u t  a n y  in te n t to  r e c o rd  or 
p erp etu ate  th e ev id en ce  o f  a n y  public a ct co n trad istin -
g u is h e d  to  p e rso n a l a n d  p r iv a te  m e m o ra n d u m .

(c) I t  d o e s  n o t p u r p o r t  to  b e  m a d e  b y  a n y  o n e a u -
th o r iz e d  to  c e le b ra te  m a rr ia g e .

(d) N o  e v id e n c e  w a s in tr o d u c e d  te n d in g  to  sh o w  the 
id e n tity  o f  th e  p a rtie s , o r  th a t th e  c e le b r a n t w a s  a stated
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and re g u la r ly  o rd a in e d  m in ister, o r  J u stic e  o f th e  P e a c e , 
or in a n y w ise  a u th o r iz e d  b y  la w  to  p e r fo rm  th e  m a r r ia g e  
cerem on y in N e w  J e rse y .

Fourth . B ecau se  th e reco rd  o f  th e  p roceed in gs o f  
the tria l o f th e  issu e  a w a rd e d  b y  th is  C o u r t  d isc lo se s  
such an a b o rt iv e  e ffo r t  to  o b ta in  a n y  re su lt  th a t  ca n  in  
any w ise in fo rm  th e  c o n s c ie n c e  o f th is C o u r t  as to  th e 
rights o f th e  p a rtie s  to  th e  lan d  in q u estio n .

C om plainants filed a s ta tu to ry  b ill to  q u iet title. A t  
the p relim in ary  h e a rin g  in th is co u rt co m p lain an ts w e re  
found to be in peaceable possession  o f  th e land in ques- 
tion. D e fen d a n ts dem an ded  an issue at la w  fo r  the tria l 
o f the co n tro v erted  fa cts  upon w h ich  title  depended u n -
der the issue as fra m ed , and a fe ig n e d  issue w a s a cco rd -
ingly aw a rd ed  b y  th is C o u rt. A t  th e  tr ia l b e fo re  the 
law  court a  v e rd ict w a s rendered  in fa v o r  o f  co m p lain -
ants (d e fen d a n ts in the fe ig n e d  issu e) b y  d irectio n  o f 
the T r ia l C o u rt, and a m otion  fo r  a  n ew  tr ia l is n o w

T . J. M I D D L E T O N ,
S o lic ito r  fo r  D e fe n d a n ts . ] r )

I N  C H A N C E R Y  O F  N E W  J E R S E Y .

Between On  Bi l l  t o  Qui et  

T i t l e .A me lia  R. Spa r k s , e t  a l .,

C om p lain an ts,
Mo t io n  eo r  Ne w

2 0
T r ia l  o n  Re tu rn

and
OE Pos te a  0E

Charl es  S. Ro ss, e t  a l ., Fei g n ed  Iss ue .

D e fen d a n ts. Opi n io n .
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m ad e in th is co u rt on th e re tu rn  o f  th e p o stea  to  the 
fe ig n e d  issue.

T h e  sole q u estion  fo r  d eterm in a tio n  b y  th e issue at 
la w , as fra m e d , w a s w h eth er the m a rr ia g e  w h ich  w as 
celeb rated  betw een E d m u n d  B . R o ss and M a r y  C a v n a u g h  
O c to b e r  24th, 18 73, w a s a la w fu l m a rria g e , o r  w hether, 
on  th at date, and u n til h is death , E d m u n d  B . R o ss w as 
th e la w fu l husban d o f  M a ria  M o o se  and th e re fo re  in-
cap able  o f  m a rr ia g e  w ith  M a r y  C a v n a u g h . T h e  purpose 
o f  th at issue w a s to  a sce rta in  w h eth er th e ch ild ren  o f 
E d m u n d  B . R o ss, b o rn  to  him  b y  M a r y  C a v n a u g h , w ere 
b o rn  in la w fu l w ed lock . T h e  v e rd ic t in stru cted  b y  the 
T r ia l  C o u rt  w a s as fo llo w s :  “ Y o u  w ill find fo r  th e de-
fen d an ts th at E d m u n d  B . R o ss w as, o n -th e  24th  d a y  o f 
O cto b er, 18 73, th e husban d o f  M a ria  M oo se, and con-
tin u ed  to  be h er husban d u n til h is death , and th at the said 
M a r ia  M o o se  is still l iv in g .”

T h e  ev id en ce  o ffered  b y  th e p la in tiff in th e feign ed  
issue con sisted  o f  the testim o n y  o f  M a r y  R o ss , fo rm erly  
C a v n a u g h , and  tw o  o f  h er sons, C laren ce  and C h arles, 
an d  o f  one E m m a  Scu ll. M a r y  testified  to  h er m ar-
r ia g e  to E d m u n d  R o ss  O cto b er 24th , 18 73 , at B rid g e -  
b o ro , N e w  J ersey , and p rod u ced  h er m a rria g e  certificate, 
w h ich  w a s received  in ev id en ce  w ith o u t o b je c tio n ; that 

'sh e and h er husban d resid ed  to g e th e r  as husban d and 
w ife  fro m  the d ate  o f  h er m a rr ia g e  u n til h is death , Ju ly  
19th , 18 8 8 ; that, excep t the first y e a r  o r  so, th ey  resided, 
d u r in g  all o f  th at tim e, in S o u th  J e r se y ; th at n in e ch il-
dren w e re  b orn  to  them , th ree o f  w h o m  a re n o w  liv in g ; 
th a t she n e ver h eard  o f  M a ria  M oose, o r  o f  a n y  prior 
m a r r ia g e  o f  h er husban d, u n til ab o ut the tim e o f  this 
litig a tio n . H e r  tw o  sons testified  th at th e y  n ever heard  
o f  M a ria  M o o se  u n til th is lit ig a tio n . E m m a  S c o tt  tes-
tified to h er k n o w le d g e  o f  M a r y  and E d m u n d  liv in g  to-
g e th e r  as husban d and w ife  and  h a v in g  ch ildren .

T h e  ev id en ce  o ffered  b y  d efen d a n t in  th e  fe ig n e d  issue 
con sisted  o f, first, d ep osition s o f  M a r ia  P re h l. M a ria
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testified th at h er m aid en  n am e w a s  M a r ia  M o o se  and 
that she w as m arried  to  E d m u n d  B . R o ss  D e cem b er 4th,
1862, at th e h om e o f  h er p aren ts n ear B r id g e p o rt, N e w  
Jersey ; th at E d m u n d  resid ed  w ith  h er at h er p a re n ts ’ 
home, until the fo llo w in g  sp rin g , w h en  he w e n t a w a y —  
at the in v ita tio n  o f  his fa th e r-in -la w — and th e y  n ever 
resided to g e th e r  a f t e r w a r d s ; th at she sa w  E d m u n d  b u t 
once th ere after, n am ely  in th e fo llo w in g  sum m er, w h en  
he, w ith  a gen tlem a n  fr ien d  o f  h is, d ro v e  to  the h o u se 
of her parents, but did  not g e t  out o f  the w a g o n ; th at she, 
at the tim e, w a s in the g a rd e n  ; th at a ch ild  w a s born  to  ^  
her O cto b er 23d, 1863, nam ed Joseph, w h o  died  at ten 
years o f  a g e ;  th at she m arried  A u g u s tu s  P re h l J u ly  2 1st,
1870, and then k n e w  th at E d m u n d  R o ss w a s a liv e ; th a t 
she destroyed  h er first m a r r ia g e  certificate  w h en  she re-
m arried. A r th u r  J. H e n d rick so n  testified  th at h e had 
known M a ria  fro m  h er ch ild h o od  and th at sh e  and E d - . 
mund R o ss resided  to g eth er, a t one tim e, at th e h om e 
of M a ria ’s p a re n ts; th at he u n d erstoo d  them  to  be m a r-
ried ; as to  h o w  lo n g  th ey  liv ed  th ere to g e th e r  he w a s 
uncertain; th at M a ria  had  a son nam ed C h a rle y . M a r y  2 0  
A dam son testified  th at she k n e w  M a r ia  and E d m u n d , 
and that som e fo r ty - tw o  o r  fo rty -th re e  y e a rs  a g o  E d -
mund stopped at her h om e and said  th at he w a s m arried  
to M aria  and th at he w a s on h is w a y  th e re ; th at she 
knew, in a g en era l w a y , th at E d w a rd  resid ed  w ith  th e 
M oose fa m ily  fo r  a tim e, b u t th at she n e ver a ctu a lly  sa w  
him there. A  reco rd  b o o k  o f  m a rria g e s  fro m  the C o u n ty  
C lerk ’s office o f  G lo u cester  co u n ty  w a s o ffered  and  .receiv-
ed in evidence. It con tain ed  th e reco rd  o f  a  certificate  
signed “ Jacob L o u d e n s la g e r, E ld e r  o f  th e M . E . C h u rc h ,”  3 0  
certify in g  th at he had m arried  E d m u n d  B . R o ss and M a ria  
M oose D ecem b er 4th, 1862. T h e  certificate  bore no 
date but w a s reco rd ed  J u ly  29th, 1864. A  d ia ry , sh o w n  
to h ave been a d ia r y  o f  Jacob  L o u d e n s la g e r, n o w  d e-
ceased, w as o ffered  and received  in evid en ce. T h is  d ia r y  
contains an en try  in d ica tin g  th at J a co b  L o u d e n s la g e r
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m arried  these p arties on th e d ate  n am ed. G e o rg e  L . 
D o b b in s, a  M eth o d ist m in ister, testified  th at in the M eth -
o d ist C h u rch  the w o rd  “ E ld e r ”  im p orts an o rd a in ed  m in-
ister  o f  the G ospel.

T h o s . E . F r e n c h , fo r  C o m p lain an ts.

T . J. M i d d e E T o n  and J. J. C r a n d a e e , fo r  D efen d an ts.

L e a m i n g , V .  C . :

10 I h a v e  reach ed  the co n clu sio n  th a t th e learn ed  T r ia l 
J u d g e  erred  in in stru ctin g  a v e rd ic t  at th e  tr ia l o f  the 
fe ig n e d  issu e in th is cause. T h e r e  can  be n o  doubt o f  
the r ig h t and p ro p rie ty  o f  a b in d in g  in stru ctio n  in the 
tr ia l o f  a fe ig n e d  issue w h ere  th e ev id en ce  ju stifie s  the 
in stru ctio n  g iv e n , but th e ev id en ce  m u st be su ch  th at a 
v e rd ic t  c o n tra ry  to  the in stru ctio n  cou ld  n o t stand. T h e  
evid en ce a g a in st w h ich  th e p erem p to ry  in stru ctio n  w as 
g iv e n  d isclosed  a cerem o n ial m a rria g e , fo llo w e d  b y  a co-
h a b ita tio n  o f  th e p arties as m an  and  w ife  fo r  o v e r  fifteen

2 q  y ea rs, an d  then term in ated  o n ly  b y  the d eath  o f  th e hus-
band. D u r in g  th at p eriod  th e y  raised  a  fa m ily  o f  ch il-
d ren  and, excep t fo r  th e first y e a r  o r  so, resid ed  in the 
sam e g en era l sectio n  o f  th is S ta te  w h e re  th e  a lleg ed  first 
w ife  resided . T h is  raised  a p o w e r fu l p resu m p tion  o f  the 
le g a lity  o f  th e m a r r ia g e  a g a in st w h ich  a b in d in g  in stru c-
tio n  could  o n ly  be p ro p erly  g iv e n  w h en  th e  presum ption 
w a s c le a rly  overco m e. T h e  p o w er o f  th e presum ption 
o f  le g a lity  o f  such  a m a r r ia g e  is fo u n d  in th e  m otives 
w h ich  g o v e rn  h u m an  co n d u ct and in th e  p o lic y  ly in g  at 
the base o f  o u r  so cia l system . T h e  co n clu sio n  o f  illega l-

°  ity  in v o lve s the a ssum p tion  th at th e p a rties h a v e  exposed  
th em selves to  th e pen al consequences o f  ille g a l acts and 
o p erates to b a sta rd ize  th eir  o ffsp rin g . T h e ir  conduct 
d u r in g  th e fifteen  yea rs w a s  a liv in g  d eclara tio n  o f  its 
le g a lity . I t  is m a n ifest th at th e ev id en ce  o f  a p rio r m ar-
r ia g e  sh o u ld  be co n clu siv e  b e fo re  su ch  p resu m p tion  o f 
le g a lity  can  be sa id  to  be c le a r ly  an d  w h o lly  o verth ro w n .
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T ou ch in g th is p resu m p tion  o f  le g a lity  th e  te x t  o f  i  

B ish op  on M a r r ia g e , D iv o r c e  a n d  S e p a r a tio n , S e c . 9 5 6 ,  
is as fo l lo w s :

“ E v e ry  inten dm en t o f  th e la w  lean s to  m atrim o n y. 
W hen a m a rr ia g e  has been sh o w n  in evid en ce, w h eth er 
regular o r  irre g u la r , an d  w h a te v e r  th e fo rm  o f  the 
proofs, the la w  raises a  s tro n g  p resu m p tion  o f  its le g a l-
ity— not o n ly  c a stin g  the b u rden  o f  p r o o f on  the p a rty  
objecting, but re q u irin g  h im  th ro u g h o u t, in  e v e ry  p a rticu -
lar, to m ake p lain , a g a in st th e co n stan t p ressu re o f  th is 
presum ption, th e tru th  o f  la w  a n d  fa c t  th a t it is ille g a l 
and void. S o  th at th is issue can n ot be trie d  lik e  th e o r-
dinary ones, w h ich  a re  in depen dent o f  th is sp ecial p re-
sumption. A n d  the stre n g th  o f  the p resu m p tion  increases 
with the lapse o f  tim e th ro u g h  w h ich  th e p a rties a re  co- 
habitating as husban d an d  w ife . I t  b e in g  fo r  th e h ig h -
est g o o d  o f  the p arties, o f  the ch ildren , an d  o f  th e co m -
m unity, t h a t . a ll in terco u rse  b etw een  the sexes in fo rm  
m atrim onial sh ou ld  be such in fa ct, th e law , w h en  a d -
m inistered b y  en lig h ten ed  ju d g e s , seizes u pon all prob - 
abilities, and presses into  its se rv ice  a ll th in g s else w h ich  ! 1 
can help it, in  each  p a rticu la r  case, to  su sta in  th e m a r-
riage, and repel th e co n clu sio n  o f  u n la w fu l co m m erce .”

In U n ite d  S ta te s  v s. G r e e n , 9 8  F e d e r a l  R e p o r te r ,  J u d g e  
Shiras held th at su ch  a p resu m p tion  w a s not o verco m e b y  
proof o f  a  p r io r  cerem o n ial m a rria g e , unless it sh o u ld  be 
also p roven  a ffirm a tiv e ly  th at a t the tim e o f  the p rio r  
m arriage th e p a rties w e re  fre e  fro m  d isa b ilities  a g a in st 
a law fu l m a rria g e .

T h e  ev id en ce  o ffered  to  estab lish  a  p r io r  m a rr ia g e  is 
not, to m y  m ind, o f  sufficient p o w e r  to  so c le a r ly  o v e r -
throw  th is p resu m p tion  o f  le g a lity  as to  w a r ra n t th e per-
em ptory in stru ctio n  g iv e n . In  th e absence o f  p o sitive  
evidence th at “ Jacob  L o u d e n s la g e r, E ld e r  o f  the M . E . 
Church”  w a s, in fa ct, a t th e tim e cla im ed , a  stated  and 
ordained m in ister o f  th e g o sp el, the reco rd  o f  m a rria g e s  

11
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O r d e r  s e t t in g  a s id e  v e r d ic t , Hied F e b r u a r y  n t h ,  19Ö 7.

A m e e i a  R. S p a r k s , e t  a e ., O n  Bi e e  to  Q u ie t

T h e  o rd e r  fo r  ju r y  tr ia l a c c o rd in g  to  th e term s o f  the 
fe ig n e d  issue h e re to fo re  o rd ered  b y  th is C o u rt  h a vin g  
been ex ecu ted  as ap p ears b y  retu rn  o f  th e  p ostea  con- 

2 0  ta b lin g  such  issue in to  th is C o u rt, an d  n o w  com e de-
fen d an ts, C h a rle s  S . R o ss , et a l., a n d  m o v e  th e C o u rt  to 
set asid e th e v e rd ict o f  the j u r y  retu rn ed  b y  sa id  postea 
fo r  the reason  th at sa id  v e rd ic t is u n ju st an d  co n tra ry  to 
la w  an d  the testim o n y  in th e case, and  a fte r  h e a rin g  a r-
g u m en t o f  the counsel fo r  the resp ective  p a rties an d  read-
in g  a n d  co n sid e rin g  th e testim o n y— an d  on  m otio n  o f
T .  J. M id d leto n , o f  counsel w ith  sa id  d efen d a n ts, it is, on 
th is e leven th  d a y  o f  F e b ru a ry , nin eteen h u n d red  and 
seven, ord ered , a d ju d g e d  an d  decreed  th at the a fo resa id  

0 q  v e rd ict a g a in st these d efen d a n ts an d  in fa v o r  o f  com p lain -
a n ts b e  an d  th e  sa m e is h e r e b y  set asid e, a n d  b e  Hence 
fo r  n o th in g  h olden, an d  a  n e w  tria l o rd ered .

I N  C H A N C E R Y  O F  N E W  J E R S E Y .

B e tw e e n

C o m p la in a n ts, T iTeE.
10

an d O r d e r  Se t t in g

C i ia r e e s  S. R o s s , e t  a k ., A s id e  V e r d ic t .

D e fen d a n ts.

R e s p e c tfu lly  a d vised ,
E . B . R E A M I N G ,

V .  C .
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and the d ia r y  o ffered  in ev id en ce  c a r ry  b u t fa in t p ro b ative  
force. In deed  it is d o u b tfu l w h eth er th e m a rr ia g e  rec-
ord is adm issib le  in ev id en ce  as a  s ta tu to ry  reco rd  in v ie w  
of the req u irem en t o f  the sta tu te  th a t th e certificate  be 
lodged w ith  the re c o rd in g  officer w ith in  s ix  m on ths o f  
the date o f  the m a rria g e , w h erea s  th e reco rd  o ffered  in 
evidence w a s m ad e tw o  yea rs a fte r  the a lle g e d  m a rria g e . 
See P e o p le  v s . U t te r , 8 1  M ic h . ,  570 , 5 7 3 . T h e  testim o n y  
o f the w itn esses w h o  w e re  sw o rn  in  su p p ort o f  th e p rio r  
m arriage can n ot p ro p e rly  be sa id  to  be o f  th at ch a ra cter  
which co m m an d s ab solute  accep tan ce o r  a ffo rd s  a  co n -
clusive d em on stration  o f  th e fa c t  so u g h t to  be esta b -
lished.

A  new  tria l w ill be a d vised .

Subm itted  J a n u a ry  22d, 190 7.
D ecided  F e b r u a r y  1st, 190 7.

20

30
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N o t ic e  o f  a p p ea l, file d  F e b r u a r y  i $ t h ,  i p o / .  

I N  C H A N C E R Y  O F  N E W  J E R S E Y .

B e tw e e n

A m e l i a  R. S p a r k s  a n d  E m m a

10 Ross,'
C o m p la in a n ts,

an d

Ch a r g e s  S. R o s s  a n d  J p n n i p  I.

T h o r n t o n ,
D e fen d a n ts.

2 0  T h e  co m p lain an ts h ereb y  appeal fro m  a decree m ade in 
th e a b o ve  cau se se ttin g  asid e a  v e rd ic t  a g a in st defen dants 
an d  g ra n tin g  a  n ew  tria l filed  in  sa id  cau se on the 
eleven th  d a y  o f  F e b ru a ry , n in eteen  h u n d red  a n d  seven, 
an d  fro m  th e w h o le , a n d  e v e ry  p a rt th e re o f, to  the C ou rt 
o f  E r r o r s  an d  A p p e a ls  in th e last reso rt in  a ll causes. 

D a te d  F e b r u a r y  14 th , 1907.

T H O M A S  E . F R E N C H ,
S o lic ito r  fo r  C o m p la in a n ts.

;) I co n ce ive  th ere  is g o o d  cau se fo r  appeal in  the above 

stated  case.
S A M U E L  H . R I C H A R D S ,

O f  C o u n se l w ith  C om plain an ts.

O n  B i d d , &c . 

N o t ic e  o p  A p p p a L



P e t it io n  o f  a p p ea l, Hied F e b r u a r y  2 y d , 1 9 0 7 .

n e w  j e r s e y  c o u r t  o f  e r r o r s  a n d

A P P E A L S .

Ch a r l e s  S. R o s s  a n d  Je n n i e  I.

T h o r n t o n ,

D e fen d a n ts  an d  responden ts.

T o  the H o n o r a b le  th e  C o u r t  o f  B r r o r s  a n d  A p p e a ls  in  

the la st r e s o r t  in  a ll ca u se s:

T h e  p e titio n  o f A m e lia  R . S p a r k s  an d  E m m a  R o ss , 
the a p p ella n ts in th e  a b o v e  s ta te d  ca u se, r e s p e c tfu lly  
sh o w : th a t  y o u r  p e titio n e rs  fin d  th e m se lv e s  a g g r ie v e d  
by a d e c re e  m a d e  in th e  C o u r t  o f C h a n c e r y  b y  h is 
H o n o r W illia m  J. M a g ie , C h a n c e llo r  o f N e w  J e rse y , 
filed on  th e  e le v e n th  d a y  o f F e b r u a r y , n in e te e n  h u n d re d  
and seven , in th e  ca u se  w h e r e in  p e tit io n e rs  a re  c o m -
plainants and  C h a r le s  S . R o ss  an d  J e n n ie  I. T h o r n to n  
are defen dan ts, in th is  r e sp e c t, to  w it :  th a t  th e  said  d e -
cree a d ju d g e s  th a t  th e  v e r d ic t  in fa v o r  o f  p e titio n e rs  
and a g a in st d e fe n d a n ts  b e  set asid e an d  a n e w  tria l b e  
gran ted .

Betw een

A me l ia  R. S p a r k s  a n d  E m m a
10

Ross,

C o m p lain an ts an d  appellants, Pe t i t i o n  o e

a n d A p p e a l .

»*
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A n d  y o u r  p e titio n e rs  h u m b ly  a p p ea l fro m  said  de-
c re e  u p o n  th e  g r o u n d  th a t  th e  sa m e is e rro n e o u s  for 
th a t  th e  T r ia l  J u d g e  d id  n o t e rr  in in s tr u c t in g  a  v e rd ict 
a t th e  tr ia l o f th e  fe ig n e d  issu e  in th e  c a u s e ; sa id  ve rd ict 
w a s  p r o p e r ly  d ire c te d  b y  th e  sa id  ju d g e  an d  th e  v e rd ict 
sh o u ld  h a v e  b e e n  a llo w e d  to  sta n d  an d  th e  said  n e w  trial 
refu sed .

Y o u r  p e titio n e rs  th e re fo re  p r a y  th a t  th e  said  d ecree 
o f th e  said  C h a n c e llo r  m a y  b e  re v e rse d , se t a sid e  a n d  for 

2 0  n o th in g  h o ld en , a n d  th a t y o u r  p e titio n e rs  m a y  have 
su ch  re lie f in th e  p re m ise s  as to  th is  H o n o r a b le  C o u rt  
sh all se em  m eet.

T H O M A S  E . F R E N C H ,  
S o lic ito r  fo r  an d  o f ’C o u n s e l w ith  A p p e lla n ts .
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A n s w e r  to p e t it io n  o f  a p p ea l, H ied F e b r u a r y  2 8 th , TQ07. 

N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D

O n  A p p e a i ,. 

A n s w e r .

Ih e  a n sw e r  o f th e  a b o v e  n a m e d  re sp o n d e n ts  to  th e  
petition  o f a p p ea l o f  th e  a b o v e  n a m e d  a p p ella n ts .

T h ese  r e sp o n d e n ts  n o t a c k n o w le d g in g  all o r  a n y  o f 2 0  
the m a tters  w h ic h  in th e  sa id  p e titio n  o f a p p e a l a re  c o n -
tained to  b e  tru e , fo r  a n sw e r  th e re to , n e v e rth e le s s , sa ys 
and ad m its th a t an o r d e r  w a s, o n  th e  e le v e n th  d a y  o f 
F e b ru a ry , n in e te e n  h u n d re d  a n d  se v e n , m a d e  an d  en -
tered  in th e  C o u r t  o f  C h a n c e r y  in th e  ca u se  fo r  th a t  
purpose m e n tio n e d  in th e  sa id  p e titio n  as is th e re in  
stated. B u t  as to  th e  su b sta n c e  a n d  fo rm  th e r e o f  th e se  
resp on d en ts p r a y  to  re fe r  th e r e to  w h e n  th e  sam e sh all 
be p ro d u ced . A n d  th e se  r e sp o n d e n ts  are  a d v ise d  an d  
believe th a t th e  sa id  o rd e r  is a g r e e a b le  to  e q u ity  a n d  3 0  
they p ra y  th a t  th e  sam e m a y  b e  a ffirm e d  w ith  c o sts  to  
be a d ju d g e d  to  th e se  re sp o n d en ts .

T .  J. M I D D L E T O N ,
S o lic ito r  fo r , and

J. J. C R A N D A L L ,
O f  C o u n s e l w ith  R e s p o n d e n ts .

A P P E A L S .

B etw een

A me e ia  R. Sp a r k s  a n d  E m m a  

R oss,

C o m p la in a n ts  a n d  A p p e lla n ts , 

a n d

Ch a r e e s  S. R o s s  a n d  Je n n i e  I. 

T h o r n t o n ,

D e fe n d a n ts  an d  R e sp o n d e n ts .
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