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NEW JERSEY GROSS INCOME TAX 

CHAPTER 35 

NEW JERSEY GROSS INCOME TAX 

Authority 
N.J.S.A. 54:50-1, 54A:9-8.2 and 54A:9-17(a). 

Source and Effective Date 
R.1998 d.195, effective March 26, 1998. 

See: 30 N.J,-R. 612(a), 30 N.J.R. 1428(a). 

Chapter Expiration Date 
In accordance with N.J.S.A. 52:14B-5.lc, Chapter 35, New Jersey 

Gross Income Tax, expires on September 22, 2003. See: 35 N.J.R. 
1384(a). 

Chapter Historical Note 
Chapter 35, New Jersey. Gross Income Tax, was adopted prior to 

September 1, 1969. 

Subchapter 2, Setoff of Individual Liability, was adopted as R.1982 
d.161, effective May 17, 1982. See: 13 N.J.R. 940(a), 14 N.J.R. 474(b). 

Pursuant to Executive Order No, 66(1978), Chapter 35, New Jersey 
Gross Income Tax, was readopted as R.1983 d.353, effective August 12, 
1983. See: 15 N.J.R. 1091(a), 15 N.J.R. 1488(c). 

Pursuant to Executive Order No. 66(i978), Chapter 35, New Jersey 
Gross Income Tax, was readopted as R.1988 d.299, effective June 7, 
1988. See: 20 N.J.R. 514(a), 20 N.J.R. 1571(b). 

Pursuant to Executive Order No. 66(1978), Chapter 35, New Jersey 
Gross Income Tax, was readopted as R.1993 d.315, effective June 4, 
1993. See: 25 N.J.R. 1500(a), 25 N.J.R. 2906(b). 

Former Subchapter 3, Information Return for Business Employment 
Incentive Program/Business Relocation Assistance Grant Program of 
the New Jersey Economic Development Authority, was adopted as 
R.1997 d.533, effective December 15, 1997. See: 29 N.J.R. 4076(b), 29 
N.J.R. 5313(a). 

Pursuant to Executive Order No. 66(1978), Chapter 35, New Jersey 
Gross Income Tax, was readopted as R.1998 d.195, effective March 26, 
1998. • See: Source and Effective Date. See, also, section annotations. 
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SUBCHAPTER 1. GROSS INCOME~ 
CATEGORIES AND CALCULATION 

18:35-1.1 Net profits from business 
(a) Each taxpayer is subject to gross income tax on the 

taxpayer's "net profits from business" within the meaning of 
N.J.S.A. 54A:5-lb, which shall be determined as provided in 
this subchapter. 
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18:35-1.1 

(b) For purposes of the Gross Income Tax Act, a sole 
proprietorship, which shall include self-employed individuals 
and independent contractors, is a form of business in which 
one t~xpayer owns all the assets of a business and which is 
not a partnership or corporation. A single member limited 
liability company whose member is an individual, estate, or 
trust shall be treated as a sole proprietorship, unless classi-
fied otherwise for Federal tax purposes. Sole proprietors 
shall report their income or loss as net profits from business. 

(c) A taxpayer's net profits from business shall be de~er-
mined by taking into account all inco:ine of the taxpayer 
derived from the conduct of a business, profession or any 
other activity intended· to produce income, provided such 
activity qualifies for and reports as a trade or busin.ess for 
Federal income tax purposes. All income attributable to 
the. taxpayer's conduct of a trade or business, reduced by 
costs and expenses as provided in ( d) below, shall be taken 
into account in determining the taxpayer's net profits from 
business. All other income of the taxpayer subject to gross 
income tax that is not attributable to the conduct of a trade 
or business shall be included in one or more of the other 
categories of gross income specified in N.J.S.A. 54A:5-l 
according to its character and shall not be includable in the 
category of income "net profits from business." The deter-

. mination of whether income is derived from the conduct of • 
a trade, business or profession shall be based upon an 
examination of facts and circumstances of the taxpayer's 
activities. 

1. Income derived as remuneration for services ren-
dered in the sole proprietorship's conduct of a trade or 
business shall be taken into account in determining a self-
employed taxpayer's net profits from business. Income 
derived by a taxpayer in the taxpayer's capacity as an 
employee, as defined in N.J.A.C. 18:35-7.1, shall not be 
taken into account in determining the taxpayer's net 
profits from business, but rather shall be taxed under 
N.J.S.A. 54A:5-la (salaries, wages, etc.). 

2. Interest and dividend income derived by a taxpayer 
in the conduct of a trade or business shall be taken into 
account in determining a taxpayer's net profits from 
business. The taxpayer shall annex to the taxpayer's 
return a statement demonstrating that the interest or 
dividends were realized in the conduct of the trade or 
business. Interest and dividends from investment activi-
ties or other income-producing activities which do not 
constitute the conduct of a trade or business shall be 
separately stated on the taxpayer's return and taxed either 
as interest described in N.J.S.A. 54A:5-le or .dividends 
described in N.J.S.A. 54A:5-lf. 

3. Rental income derived by a taxpayer in the conduct 
of a trade or business shall be taken into account in 
determining a taxpayer's net profits from business. Rent-
al income of a taxpayer which is not received in the 
conduct of a trade or business shall be taken into account 
in determining the taxpayer's net gains or net income 
from rents, royalties, patents and copyrights described in 
N.J.S.A. 54A:5-ld. 
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4. Royalty, patent, or copyright · income derived by a 
taxpayer in the conduct of a trade or business that 
licenses intangible property shall be taken into account in 
determining the taxpayer's net profits from business. In-
come derived from royalties, patents or copyrights of a 
taxpayer which is not derived from a trade or business 
shall be taken into account in determining the taxpayer's 
net gains or net income from or in the form of rents, 
royalties, patents and copyrights described in N.J.S.A. 
54A:5-ld. 

5. Gains from the sale, exchange or other disposition 
of trade or business property shall be taken into account 
in determining a taxpayer's net profits from. business. 
The taxpayer shall annex to the taxpayer's return a state-
ment which demonstrates that gains and losses from the 
sale, exchange, or other disposition of property were 
realized in the conduct of a trade or business. The sale, 
exchange or other disposition of property which is not 
directly related to or employed in the conduct of a trade 
or business must be reported as described in N.J.S.A. 
54A:5-lc, net gains or inco~e from the disposition of 
property. Gain or loss from the sale or liquidation of a 
business must be reported as described in N.J.S.A. 
54A:5-lc, net gains or income from the disposition of 
property . 

6. A taxpayer's distributive share of income or loss 
from a partnership, S corporation, or estate or trust shall 
not be taken into account in determining a taxpayer's net 
profits from business, regardless of the character of the 
income or the nature of the activities of the partnership, S 
corporation or estate or trust. Reporting of such inconie 
or loss shall be as follows: 

i. Income or loss from a partnership shall be taken 
into account determining the taxpayer's distributive 
share of partnership income described in N.J.S.A. 
54A:5-lk. For rules governing the taxation of income 
derived by a taxpayer from a partnership, see N.J.A.C. 
18:35-1.3. 

ii. Income or loss from an S corporation shall be 
taken into account in determining the taxpayer's pro 
rata share of S corporation income described in 
N.J.S.A. 54A:5-lp. 

iii. Income from an estate or trust shall be taken 
into account in determining the taxpayer'.s net gains or 
income from estates or trusts· described in N.J.S.A. 
54A:5-lh. 
7. A taxpayer's net profits from business shall be 

determined in accordance with the method of accounting 
utilized for Federal income tax purposes. A taxpayer's 
net profits from business shall be determined by including 
any income which is subject to tax under the Gross 
Income Tax Act but which is exempt from Federal income 
taxation (for example, interest on non-New Jersey munici-
pal obligations) arid by excluding any income which is 
exempt from tax under the Gross Income Tax Act but 
which is subject to Federal income taxation (for example, , 
interest or gains attributable to obligations described in 
N.J.S.A. 54A:6-14). 
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18:35-10.6 Administr~tive r~solution; claimant agency. 
proceedings · 

(a) No later than 45 days from the date of the Division's 
notice to the alleged debtor, of the proposed setoff, the 
claimant agency shall notify the Division of any request by 
the alleged debtor for administrat1ve resolution . or for a •· 
hearing or of the satisfaction of the alleged debt Such 
information shall allow the.Division to: 

1. Maintain the accomit on a hold status if an admin-
istrative resolution or a , hearing has been . requested; 

2. Setoff the. alleged debt from· the refund or rebate · 
where the alleged del;itor does Iiot respond to the notice 
provided pursuant to N.J.A.C.18:35-10,5 within 35 days 
of the notice date; or · -

3. Release the.refund or reJ?ate check to the debtor if 
the debt has been satisfied; 

· (b) Upon written· request of the claimant age11-cy, the 
Division shall extend the hold status of an affected cheek 
until a final decision by the claimant agency in order to 
accommodate the hearing process, where: 

1. The Division has been notified that administrative . 
resolution or a hearing has been requested pµrs1.rnnt to 
(a)l above; and . . 

2. Where a 30 day administrative resolution period 
provided pursuant to N.J.A.C. 1:1-'-5.4(b) has· failed to 
result ina final agreement. The perio~ for administrative 
resolution shall commence upon,receipt by the claimant 
agency of a timely'request for administrative resolution or · 
for a hearing. · · · 

( c) · After five. days of the close of the period for• a.dminis- · 
· trative resolution, the Division shall automatically release 

the affected refund or.rebate check unl'ess notified.in writing 
by the claimant agency that: · 

18:35-10.9 

1980'', N.J.AC. 1:1-Ll et seq. The issues 1nan administra-
, .tive resolution effort or a hearing shall inclµde whether the 
. claimed· sum asserted as. due·. and owing is correct· and any 
other relevant matters'. <;\\ nondebtor who. claims to be a 
joint recipient of a refond m rebate . check shall have 
standing to. establish that fact and . to contest the· proposed 
setoff. If the claimant agency fin~s'that an apportionment .. · 
~hould be made. in a particular case with respect to a joint 

. . . . . ' . .· .. . . \... . ·. . 
entitlement; . the matter shall· be. referred· to· the Division of 
Taxation and it will be,presunied. that each. party .is entitled 
to· one half of the joint entitlement. · 

(b) Pending final agreement or final determination of the 
validity of .. the , debt · asserted by the. claimant agency/ no 
action shall· be takenin furtheranye of .collection of th.l:lt 
alleged debt·thrnugh the setoff procedure,est.ablished by this 
subchapter. · 

( C) . No issues may ~e considered at the hearing which 
have . been previously litigated. In . cases where a legal 
judgment is in effect, the alleged debtor shall Seek relief by 
returning to the court which produced thejudgment. 

Amended byR.1982 d.479, eft'ectivd,i11uary 3, 1983. 
See: .14 N;J.R. 705(b), 15 N,J:R. 37(b). ·· 

Added that daims wilf be apportioned and presumed that each party 
is entitled to the joint entitlement. Old (c) deleted and new(c) added. 
Recodified from N.J.A.C. 18:35~2.7 by R.1998 d.195, effective April 20, 

199&, , 
See: 30 N.J.R. 612(a), 30N.J,R. 1428(a). 

18:3540.8 Referral toOffice of Administrative Law; 
hearing · ·· · · ' 

(a) After completing administrative resolution efforts in a 
contested case, the matter shall be filed forthwith with the 

. clerk of the Office of Administrative Law, pursuant to the 
requirements ofthe "Administratjve Procedure A9t",. P.L 
1968, c.419 (C52:14H-1 et seq) and P.L. 1978, c.67 
JC.52:14F-1 et seq.), as amended and supplemented and the 

. 1. Administrative resolution of· the matter has been 
accomplished pursuant to N.J.A.C. l:1-5.4(a) and the 
agency has certified to the Division thatthe debtor has 
acknowledged the validity of the debt and setoff; or 

· "New· Jersey Uniform Administrative Procedure Rules, 
.1980'', NJ.A.C. 1:1-1.Let seq. 

,,/ • I rJ 

. . 

2. Th'1 claim.ant agency has transmitted the matter as 
a contested case to the Office of Administrat'ive Law 
pursuant to N,J.S.A. . 52:14B:-1 et seci- and N.J.S.A. 
52:14F-1 et seq. and the Divisionhas been notified of the 
docket number of the proceeding'. 

(b) An appeal to be taken from a final determinatio11- of 
the divis.ion of Taxation involving atax matter shall be taken 

.. to the Tax Court. · The. Office of Administrative Law shall 

Recodified from N.J.A.C. 18:35-2.6 and amendecl by R.1998 d.195/· 
effective April 20, 1998. · ·· · 

See: 30 N.J.R. 612(a); 30 N.J.R. 1428(a). 
· In (a)2, changed N.J.A.C. reference: 

18:35-10. 7 Agency procedure; hearing 
(a) When an alleged debtor makes a timely request for .. 

administrative resolution for a hearing,. the. claimant agency. 
shall initiate appropriate agency procedures pursuant to the 
"New Jersey Uniform Administrative Procedure Rules; 

not hear tax matters. 
-.. ,•· ' - • '. - l 

. . . 

Recodifit<d from N.J.A.C. 18:35-2.8 by R.1998 d.195, effective April 20, 
1998. . . . 

See.; 30 N.J.R612(a), 30 N.J.~. 1428(a). 

18:35-10.9 Finalizatjon of setoff b~ claimant agency; 
finalization by setoff 

(a)· Upon either final determination of the debt due arid 
owing the claimant agency and exhaustion of time in which 
an appeal may be filed'or upon the debtor's and/or joint 
recipient's default for failure to. timely request review of the 

· asserted setoff, the claimant agency shall forthwith certify 
the finalized; debt to the Division and in default thereof, the 

35-35. 
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