. NEW JERSEY GROSS INCOME TAX

CHAPTER 35
NEW JERSEY GROSS INCOME TAX

Authority
N.J.S.A. 54:50-1, 54A:9-8.2 and 54A:9-17(a).

Source and Effective Date

R.2003 d.285, effective June 20, 2003.
See: 35 N.J.R. 1384(a), 35 N.J.R. 3386(a).

' Chapter Expiration Date
Chapter 35, New Jersey Gross Income Tax, expires on June 20, 2008. .
Ciaaptei- Historical Note

Chapter 35, New Jersey Gross Income Tax, was adopted prior to
September 1, 1969.

Subchapter 2, Setoff of Individual Liability, was adopted as R.l982
d.161, effective May 17, 1982. See: 13 NJ.R. 940(a), 14 N.J.R. 474(b).

Pursuant to Executive Order No. 66(1978), Chapter 35, New Jersey
Gross Income Tax, was readopted as R.1983 d.353, effective August 12,
1983. See: 15 N.J.R. 1091(a), 15 N.J.R. 1488(c).

Pursuant to Executive Order No. 66(1978), Chapter 35, New Jersey
Gross Income Tax, was readopted as R.1988 d.299, effective June 7,
1988. See: 20 N.J.R. 514(a), 20 NJ.R. 1571(b).

.. Pursuant to Executive Order No. 66(1978), Chapter 35, New Jersey
Gross Income Tax, was readopted as R.1993 d.315, effect:ve June 4,

1993. See: 25 N.J.R. 1500(a), 25 N.J.R. 2906(b).

Former Subchapter 3, Information Return for Business Employment
Incentive Program/Business Relocation Assistance Grant Program of the
New Jersey Economic Development Authority, was adopted as R.1997
d.533, effective December 15,1997. See: 29 N.J.R. 4076(b), 29 N.JR.
5313(a)

Pursuant to Executive Order No. 66(1978), Chapter 35, New Jersey
Gross Income Tax, was readopted as R.1998 d.195, effectlve March 26,
1998. See: Source and Effective Date. See, also, section annotations.

Chapter 35, New Jersey Gross Income Tax, was readopted as R.2003
d.285, effective June 20, 2003. See: Source and Effective Date. See,
also, section annotations.
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SUBCHAPTER 1. GROSS INCOME——CATEGORIES
AND CALCULATION
18:35-1.1 Net profits from business

(a) Each taxpayer is subject to gross income tax on the
lmxpayer s “net profits from business” within the meaning of

 IN.J.S.A. 54A:5-1b, which shall be determmed as provided in
" thrs subchapter.

| (b) For purposes of the Gross Income Tax Act, a sole
iproprietorship, which shall include self-employed individuals
and independent contractors, is a form of business in which
‘one taxpayer owns all the assets of a business and which is
not a partnership or corporation. A single member limited
llablhty company whose member is an individual, estate, or

trust shall be treated as a sole proprietorship, unless classified

ootherwise for Federal tax purposes. Sole proprietors shall
teport their income or loss as net profits from business.

() A taxpayer’s net profits from business shall be
determined by taking into account all income of the taxpayer
derived from the conduct of a business, profession or any
other activity intended to produce income, provided such
activity quahﬁes for and reports as a trade or business for
Federal income tax purposes. All income attributable to the
taxpayer’s conduct of a trade or business, reduced by costs
and expenses as provided in (d) below, shall be taken into
account in determmmg the taxpayer’s net profits from
business. All other income of the taxpayer subject to gross
income tax that is not attributable to the conduct of a trade or
business shall be included in one or more of the other
categories of gross income specified in N.J.S.A. 54A:5-1
according to its character and shall not be includable in the
category of income “net profits from business.” The
determination of whether income is derived from the conduct
of a trade, business or profession shall be based upon an
examination of facts and clrcumstances of the taxpayer’s
actlvmes

. N Income derived as remuneration for services
. rendered in the sole proprietorship’s conduct of a trade or
. business shall be taken into account in determining a self-
. employed taxpayer’s net profits from business. Income

Supp. 12-19-05
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derived by ataxpayer in the taxpayer’s capacity as an
employee, as defined in N.J.A.C. 18:35-7.1, -shall not be
taken into account in determining the taxpayer’s net profits

.from busmess, but rather shall bevtaxed under N.J.S.A.

54A:5-1a (salaries, wages, etc.).

2. Interest land dividend income derived by a taxpayer
in the conduct of a trade or business shall be taken into

- account in determining a taxpayer’s net profits from

business. The taxpayer shall annex to the taxpayer’s return
a statement demonstrating that the interest or dividends
were realized  in the conduct of the trade or business.
Interest and ‘di‘vidends from investment activities or other
income-producing activities which do not constitute the
conduct of a trade or business shall be separately stated on
the taxpayer’s return and taxed either as interest described
in NJ.S.A. 54lA :5-1e or d1v1dends described in N.J.S.A.
54A:5-1f. |

3. Rental income derived by a taxpayer in the condu‘ct
of a trade or business shall be taken into account in
determining a taxpayer’s net profits from business. Rental
income of a taxpayer which is not received in the conduct
of a trade or business shall be taken into account in
‘determining the taxpayer’s net gains or net income from
rents, royalties, patents and copyrights described in
N.J.S.A. 54A:5-1d.

4 Royalty, patent, or copyrlght income derived by a
taxpayer in the conduct of a trade or business that licenses
intangible property shall be taken into account in

‘determining the taxpayer’s net profits from business.

Income derived: from royalties, patents or copyrights of a
taxpayer whlch is not derived from a trade or business shall
be taken into account in determmmg the taxpayer’s net
gains or net income from or in the form of rents, royalties,
patents and copyrights described in N.J.S.A. 54A:5-1d.

*5. Gains from the sale, exchange or other disposition of
trade or busmess property shall be taken into account in

determining a taxpayer s net profits from business. The

taxpayer shall | annex to the taxpayer s return a statement
which demonstrates that gains and losses from the sale,
exchange, or other disposition of property were realized in
the conduct of a trade or business. The sale, exchange or
other dlsposmon of property which is not directly related to

~ or employed in the conduct of a trade or business must be

reported as described in N.J.S.A. 54A:5-1c, net gains or

income from the disposition of property. Gain or loss from _-

the sale or liquidation of a business must be reported as
described in N.J.S.A. 54A:5- 1¢, net gains or income from
the disposition of property.

6. A taxpayer’s dlstrrbutlve share of income or loss |

from a partnership, S corporatlon or estate or trust ‘shall
not be taken into account in determining a. taxpayer’s net
profits from business, regardless of the character of the
income or the nature of the activities of the partnership, S

corporation or estate or trust. Reportmg of such income or .

loss shall be as follows

Next Page is 35-2.1
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18:35-1.1

i.  Income or loss from a partnership shail be taken
—~ into account determining the taxpayer’s distributive
( ) share of partnership income described in N.J.S.A.
— 54A:5-1k. For rules governing the taxation of income
‘derived by a taxpayer from a partnership, see N.J.A.C.

18:35-1.3.

ii. Income or loss from an S corporation shall be
taken into account in determining the taxpayer’s pro rata
share of S corporation income described in N.J.S.A.
54A:5-1p.

iii. Income from an estate or trust shall be taken into
account in determining the taxpayer’s net gains or
income from estates or trusts described in N.J.S.A.
54A:5-1h. '

/ /\\
"

)

Next Page is 35-3 35-2.1

7. A taxpayer’s net profits from business shall be
determined in accordance ‘with the method of accounting
utilized for Federal income tax purposes. A taxpayer’s net
profits from business shall be determined by including any
income which is subject to tax under the Gross Income Tax
Act but which is exempt from Federal income taxation (for
example, interest on non-New Jersey municipal
obligations) and by excluding any income which is exempt
from tax under the Gross Income Tax Act but which is
subject to Federal income taxation (for example, interest or
gains attributable to obligations described in N.J.S.A.
54A:6-14).

Supp. 12-19-05
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. 18:35-1.1

- incurred in the conduct of that business. _
shall be allowed for taxes based on income; any civil, civil
administrative or criminal penalty or fine assessed and

-the trade or business.

(d)- A taxpayer’s net p‘ro_fits from-bus_iness shall be deter-

mined by taking into account all ordinary costs and expenses
‘No deduction

collected for a violation of a State or Federal environmental
law, - or any - other assessment described

N.J.S.A. 58:10-23.11fa. ‘No deduction shall be allowed for
any. cost or expense which is not incurred in .the conduct of

expenses are deductible.

1. An ordinary business cost or expense must be:

i. Incurred prlmanly and dlrectly in the pursmt of

the business’s mcome

that field of busmess, B

iii. Requlred for and appropnate to the mtended’

- business purpose; and

iv. Reasonable in amount in relatlon to the mtended

business purpose.

2. The determination whether a busmess expense is

ordinary shall be based upon the facts and circumstances
of the expense. A taxpayer has the burden to demon-

strate to the satisfaction of the Drrector that the cost or .

expense is deductible.

3. Business costs or expenses, which relate to business
income exempt from  tax under the Gross Income Tax .

Act, or which are partly or wholly nondeductible for

Federal income tax purposes, may be deductible ordinary
business costs or expenses. under the Gross Income Tax -

Act. For example, meal and entertainment expenses

which constitute ordinary expenses incurred in the con-
duct of a trade or business are fully' deductible in deter- -

mining a taxpayer’s net proﬁts from busnness

© The allocation of sole propnetorshlp income derrved
from sources either wnhm or out51de of New Jersey shall be

as follows:

1. Where the business activity is carried on solely with- '
in New Jersey, all items of income, gain, expense or loss -
of the business are deemed to have been denved from

sources within New Jersey

2 Where the busmess actmty is carried on solely out-

“side' of New Jersey, the taxpayer must “complete either
New Jersey = Business Allocation Schedule (Form

NJ-1040-NR-A) or - a schedule reflecting an approved -
allocation method under (e)4 below. Failure to provxde v

such schedule may result in allocation of all sole. proprl-
etorship i mcome to New J ersey

Example 1 : ' Do B 1
Taxpayer is the sole proprletor of a hardware store. Durmg the year the ta.xpayer receives the following income:

353

in NJSA.
54A:5-1b(2); or any treble damages paid  pursuant to

Only ordinary business costs and .

3. ‘Where the business act‘ivity-is carried on both within =
~ and outside of New Jersey, the portion of the business’s -
. income, gains, expenses or losses attributable to sources

" within New Jersey shall, except as provided in ()4 below,

* be determined by use of the New Jersey Business Alloca-
tion Schedule (Form NJ-1040—NR-A) Failure to provrde
such schedule may result in allocanon of all sole propri-
etorship income to New Jersey.

4. Where the business activity is camed on solely out-
side of New Jersey or both within and outside of New
Jersey, and the taxpayer believes that the determination
‘of business income, gains, expenses or losses attributable

to sources within and outside of New Jersey by use of the = .

~ New Jersey Business Allocation Schedule does not pro-
- vide an equitable allocation of such items, and the books
and records of the business will disclose to the Director’s

: o acti re a ate method of allocatio
ii. Incurred as a. common and accepted practlce in - satisfaction a more appropriate ° n of

such items, the taxpayer may request from the Director an
exception from the use of the New Jersey Business Allo-
_cation Schedule. Such request must be made in writing
- and set forth the basis of the request and the substitute
method of allocation requested to be used. Such request

. shall be mailed to the Chief of the Gross Income Tax
 Audit Branch, New Jersey Division of Taxation, PO Box

:269, Trenton, NJ 08646-0269. The substitute method of
allocation shall not be utilized prior to the written approv-
al of such request by the Director. -The business’s excep-
tion request, once approved, shall not be changed without
prior written approval-of the Director.

' Tequests must be renewed every three years.

(f_) A taxpayer who is engaged in more than one trade or
business as a sole proprietor must determine net profit or

loss for each sole proprietorship separately. Once profit or
loss from each sole proprietorship has been determined, the
- taxpayer must net such profits and losses and report the
result in the category, “net profits from business.” '

(2) Sole proprietor ﬁling 'requlrements are as follows:

2 1. Resident and nonresident sole proprietorships sub-
ject to the Gross Income Tax shall attach the following

B for each sole proprletorshlp

| Federal Schedule C or F; and

ii. A schedule detailing changes made to ‘each Sched-
- ule Cor F in arriving at New Jersey taxable income.

2. Resident taxpayers shall report all of their business
income regardless of source. Tax is imposed on ‘all
_mcome

3. Nonresrdent taxpayers shall report all- business in-
come, regardless of source. Tax is Jmposed only on New
Jersey source income.

'(h) The provisions of thlS sectlon are tllustrated by the

followmg examples

Supp. 7-3-00 -
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Interest from a personal savings account
-Interest from a business checking account
Dividends from personal stock

Gross receipts from hardware sales -

- % Personal income
4% Business income

::Disbursements made by the taxpayer’s hardware business:

Ordinary expenses—deductible
Cost of goods sold
Rent
Interest Expense
(interest expense to finance inventory)
Supplies
Utilities
Insurance
Yellow pages
(advertisement)
Local Church
(advertisement church bulletin)

./‘\»‘\\‘

$  300%
501t
'100%
250,000+
Nondeductible expenseé
$80,000* Rutgers University $500***
20,000*
100*
2,000*
1,800*
1,500*
200*
800**

* These are ordinary business expenses in the operation of a hardware store and are deductible.
** This expendlture is deductible since the taxpayer is advertising his busmess in the church bulletm in hopes of

attractmg new customers.

*** This expenditure to Rutgers University, the taxpayer’s alma mater, is not deductible. This expenditure is not incurred -
primarily and directly in the pursuit of business income, even though the taxpayer believes the university has an
excellent business program which will provide possible future employees. :

Taxpayer will calculate his net profits from business as follows:

Income
Business interest
Gross receipts from hardware sales
Expenses
Cost of goods sold
Rent
Supplies
Utilities
Insurance
Advertisement
Yellow pages
Local church bulletin

" Net profits from business:

Taxpayer will report his income on his New Jersey gross income tax return as follows:

Category
Interest

Dividends
Net profits from business

New Jersey gross income:
Example 2:

$ 50

250,000 $250,050 . : : {
$ 80,000
- 20,000
2,000
1,800
1,500

200
800 (106,400)

$143,650

Amount
$ 300
100

143,650

$144,050

Taxpayers are a married couple living i in New Jersey who file a joint gross income tax return. The wife, who is an insurance agent, is
“an employee of a large insurance company. The husband is a self-employed trader of securities (stocks, bonds, futures). The couple

has income from the following sources:
Non-business income

Wages $90,000
(from insurance co.)

Interest 10,000
(from joint savings account)

Dividends 5,000
(non business investments
held by taxpayers) :

" Loss on sale of stock (70,000)

(non business investments
held by taxpayers)

Supp. 7-3-00

Busmess income

Interest $4,000
Dividends - , © 7,000
Gains on sale of securities 400,000
Losses on sale of securities _ (100,000)

Income earned by the husband as a
“trader” in securities

354



NEW JERSEY GROSS INCOME TAX 18:35-1.1

Gainonsaleof - C ‘
undeveloped land - 40,000
Disbursements ‘made by the husband as a trader in securmes

Ordinary expenses—-deductnble Nondeductible expense's

‘Tnvestment interest expense _~ $60,000* ~  Keogh ~ ’ - §7,500%*
Broker fees . 5,000 ' ' S : . :
Home office expense: - 3,000
Depreciation .. e 2,000
Meals/entertainment o500
Joumals/publlcatrons . 200
Drsbursements made by the wife as an insurance agent
‘Meals/entertainment $ 800***
 Travel e v' 600***}

* lnvestment interest expense is deductible as an ordmary business- expense if it is dlrectly related to the production of
business income by the business entity incurring the cost. |
"** The Keogh expendlture is not deductible as an ordmary busmess expense Taxpayer is not an employee of the
“business.

*** The wife cannot deduct any expenses incurred in the performance of her duties as an insurance agent in that an
employee of the insurance company and not an mdependent contractor. See N.J. AC 18: 35 1.21 and 18:35-1.23 for
she is more detail. :

The husband will calculate his net profits from busmess as follows

Income K .
Interest . ~$ 4,000
Dividends’ ‘ : 17,000
Gains from sale of securities 400,000 } :
Losses from sale of securities (100,000) -+ $311,000 -
Ordinary expenses S
Investment interest expense - $ 60,000
. Broker fees - 5,000
Home office expense 3,000
Depreciation ‘ 2,000
Meals/entertainment 500 . - L
Journals/publications 200 - (70,700)

: - Net profits from business: - $240,300
Taxpayers w1ll report their income on thelr New Jersey gross mcome tax return as follows
. Wages . : $ 90,000
~ Interest - © 10,000 .
. Dividends 5,000 -
Net prof’ ts from business . 240,300
Net income from disposition of property Of
New Jersey gross income: : $345,300
Tt Net income from drsposrtron of property -
Loss on'sale of stock . $(70,000)
Gain on sale of undeveloped land § 40,000
Net income from disposition of property: _$(30,000)

Taxpayers cannot apply their loss on drsposmon of property against their income attnbutable to other categortes of New Jersey gross
income. : .

Example 3: . ‘ o
‘Taxpayers are a mamed couple llvmg in New Jersey who. frle a joint gross income tax return. The husband is employed by a large

medical firm. The wife operates a rental real estate business at the Jersey shore which she personally manages and reports on her. -

- Schedule C of their Federal return. The taxpayers also own a cabin in Killington, Vermont as an investment. They report the income
from the cabin as rental income on their Federal return. The property in Vermont is managed by a realty company. that handles all
aspects of renting and maintaining the property. The couple has income from the followmg sources:

Rental real estate business income - Non business income ' ' '
Wages from medical firm - $100,000

Rental receipts : 200,000
Interest , - 500t Interest from investments . - - 6,000
. o ' Dividends from investments *5,000

. Rental recerpts from VT property 12,000
1 Interest earned on. workmg caprtal T AR '

Dlsbursements made by the rental real estate business and by the taxpayers for the Vermont rental property

/5 Supp. 73400
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Rental real estate business

Vermont rental property

Taxpayers will report their income on their New Jersey gross income tax return as follows:

‘ »§!5!000;.

‘Wages - -~ _ $100,000
Interest : o 6,000
Dividends _ 5,000
Net profits from business 136,700
Net gains or income from rents, C

- royalties, patents and copyrights ot
New Jersey gross income: 247 7

T Taxpayers cannot apply their rental loss of $5, 000 agamst income attrrbutable to other categones of New Jersey gross

mcome

" New Rule, R.1994 d.110, effective March 7, 199,
See: 25 N.J.R. 677(a), 26 N.JR. 1241(b).

E Recodified from N.J.A.C. 18:35-1.25 and amended by R.1998 d. 195,

effective April 20, 1998. . -
See: 30 N.J.R. 612(a), 30 N.J.R. 1428(a).
In (b)8. changed N.J.A.C. reference. Former N.J.A.C. 18:35-1.1,
-.Summer payment plan, recodified as N.J.A.C. 18:35-7.4.
~ Repeal and New Rule, R.1999 d.95, effective March 15, 1999
“See: 30 N.J.R. 3377(b), 31 N.JLR. 779(a)
Secnon was “Net profits from business”.

Case Notes )

Proposed amendment to tax regulations governing operating loss
carryovers-was not long-standing practical administrative construction
of Gross Income Tax Act in which Legislature had acquiesced, so as to

- 'warrant judicial deference Marnnan v. State, 17 N.J. Tax 47 (N J.Tax
1997).

‘ Costs, expenses, or losses that are paid or incurred in ordinary course -
‘of business are deductible against business income, even if items

deducted. arise only infrequently. Sabino v. Director, Division of
. Taxation, 17 N.J.Tax 29 (N J. Tax 1997).

: 18°35-l 2. Employee business expenses not deductible

" (a) If an individual is an employee as defined in N.J.A.C.
© 18:35-7.1, such person shall not deduct from gross income
- any costs and expenses incurred in connection with such
- employment. —

- (b) If an individual is an employee as defined in N.J.A.C.

18:35-7.1, all earnings in connection with employment are
* deemed to be and shall be reported by the taxpayer as
wages, salaries, commissions, bonuses and other remunera-

_tion received for services rendered, pursuant-to NJ.S.A.
54A:5-1(a). In no case shall an employee report his or her

~ Supp. 7-3-00

eammgs as net profits from busmess as defined by N. JSA.

© 54A:5-1(b).
- New Rule, R.1988. d 419, effectwe September 6 1988.

See: 20 N.J.R. 515(a), 20 N.J.R. 2319(c).

Recodified from N.J.A.C. 18:35-1.23 and amended by R. 1998 d.195,

effective April 20, 1998.
See: 30 NLLR. 612(a), 30 N.J.R. 1428(a)

Changed N.J.A.C. references throughout Former
18:35-1.2, Clergymen; self-employed; -income; expenses, recodified as
N.JAC. 18: 35—] 4,

18:35-1.3 Partnershlps and partners

(a) The following words and terms, when used in this
section, shall have the following meanings: :

1. “Partnershlp means and shall include a syndicate,
group, pool, joint venture and any other unincorporated

organization through or by means of which any business,

financial operation or venture is carried on and which is
not a corporation, trust or estate within the meaning of

: ~ the New Jersey Gross Income Tax Act. Only entities that
qualify for and elect to be treated as partnerships for

Federal tax purposes (for example, Limited Liability
~ Companies and Limited Liability Partnerships) and are in

business shall be treated as partnershrps under the Gross -

Income Tax Act.

2. “Partner” means any owner of a partnership interest
and shall include any taxpayer subject to the Gross In-

~ come Tax who is a member of a partnership or other

" unincorporated entity taxed as a partnership. A partner
- cannot be an:employee of the partnership for purposes of
determining distributive share of partnership income.

‘ 35-6

NJAC'

Ordinary expenses—-deductlble . Ordinary expenses—deductible
Depreciation 22,000  Depreciation - $ 4,000
Utilities o 15,000 Utilities 800
Mortgage interest 13,000* Mortgage mterest 6,000*
Taxes -8,000 Taxes . 5,200
Repairs 5,000 Commissions 1,000
- Advertising 800 :
* Interest paid to banks for the purchase of the rental properties.
Taxpayers will calculate their net profits from busmess and rental income as follows:

. Rental real estate busmess Vermont rental property ‘
Income - Income : :
Rental receipts 200,000 Rental receipts . $12.000 $12,000
Interest : 500  $200,500 ‘

- Ordinary expenses ’ Ordinary expenses

Depreciation 22,000 Depreciation $ 4,000

- Utilities 15,000 . Utilities . 800
Mortgage interest 13,000 Mortgage interest -6 000
Taxes 8,000 Taxes. 5,200 i
Repairs 5,000 Commissions 1,000 1700
Advertising - 800  _(63,800) . o

* Net profits from business: $136.700 Net rental income;
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(b) Partners, not partnerships, are subJect to tax. Tax-
payer partners shall be subject to Gross Income Tax on their -
distributive share of partnership income, whether or not
distributed. Such income shall be reported as distributive
share of partnershlp income; regardless of the character or
category of the income derived by the partnership.

1. Partners who are resident taxpayers of New Jersey
are subject to Gross Income Tax on their entire distribu-
tive shares of partnership mcome, regardless of the source
of the income.

2. Partners who are ‘nonresident taxpayers of New Jer- -
sey are subject to Gross Income Tax on their distributive
shares of partnership income, but only to the extent such
income was derived by the partnerships from sources -
within New Jersey. Refer to (c)3 below for rules govem- :
ing sourcing or allocatmg income.

(c) The partnership’s determmanon of a partner s dlStl‘lb- o
utive shares of partnership income or loss shall be a follows:

‘1. A partnership shall determine its income or loss for
purposes of this subsection in the same manner a sole
proprietorship determines “net profits from business”
pursuant to N.J.A.C. 18:35-1.1(c) and (d). Such-income
shall be taxed as distributive share of partnership income
without regard to character or category of income earned
by the partnership. Each partner’s respective distributive
share of the partnership’s income shall be determined by -
the partnership agreement in the same manner as deter-f
mined for Federal income tax purposes. '

2. Guaranteed payments shall be reported as distribu-. -
tive share of partnership income, except guaranteed pay- . .
ments received by a retired partner who is receiving such
payments as a result of a period of service to the partner- -
ship pursuant to a retirement agreement or pension plan

Such guaranteed payments will be treated as pension -

income to retired partners and should be’ reported by the
partner as pensron income, described - in N. J. S A,
S4A:5-1;. :

3. The allocation of partnership income derived from‘
sources either within or outsrde of New Jersey shall be as
follows:

i. Where a partnership’s activity is carried on solely _
within New Jersey, all items of the income, gain, ex-
pense or loss of the partnership are deemed to have
been derived from sources within New Jersey. No
allocation schedule is required.

ii. Where a partnership’s activity is carried on sol_ely )
outside of New Jersey, the partnership shall complete
either New Jersey Business Allocation Schedule (Form
NJ-1040-NR-A) or a schedule reflectlng an approved
allocation method under (c)3iv below. - Failure to pro-
vide such schedule may result in allocation of all in--
come to New Jersey. -

iti. Where a partnership s activrty is camed on both-

within and outside of New Jersey, the portion .of the -

partnership’s income, gains, expenses or losses attribut-- )
able to sources within New Jersey shall, except as
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‘provided in (C)3IV below, be determmed by use of the
- New Jersey Business Allocation Schedule (Form
NJ-1040-NR-A), as prepared by the partnershrp Fail- |
ure to provide such schedule may result in allocation of
all income to New Jersey.

" iv. Where a partnership s activity is carried on solely
outside of New Jersey or both within and outside of
New Jersey, and the partnership believes that the deter-
mination of partnership income, gains, expenses or
losses attributable to sources within and outside of New
Jersey by use of the New Jersey Business Allocation
Schedule does not provide. an equitable allocation of
such items, and the books and records of the partner-
- ship will disclose to the Director’s satisfaction a more -
appropriate method of allocation of such items, the
pattnership may request from the Director an exception
from the use of the New Jersey Business Allocation
‘Schedule. Such request shall be made in writing and.
set forth the basis of the request and the substitute
method of allocation requested to be used.- Such re-
© quest shall be mailed to the Chief of the Gross Income
Tax Audit Branch, New Jersey Division of Taxation,
PO Box 269, Trenton, NJ 08646-0269. The substitute
method of allocation shall not be utilized prior to the

* written approval of such request by the Director. The = .

‘partnership’s exception request, once approved, shall

‘not be changed without prior written approval of the

~ Director. -All exception requests must be renewed : .
every three years. .

4. A tiered partnership shall take into account .its dis-
tributive share of -partnership income from any partner--

- ship of which it is a member. Once income has been

allocated by a partnershrp, it shall not be reallocated by -

" the partners.

5. Partnership contributions to a qualified pension plan
under the Internal Revenue Code made on behalf of

‘employees of the partnership and deductible as business

expenses for Federal income tax purposes also are de- .
ductible under N.J.A.C. 18:35-1.1(d), consistent with (c)1
above, in determ‘ining the net income of the partnership '

o (d) Partners who are taxpayers shall report therr partner-
ship income according to the following: - : .

‘1. Partners who own more than one partnership inter-
est shall determine their distributive share for each part-

~ nership interest separately. Once distributive share from
- each partnership interest has been determined, taxpayers

shall net all distributive shares and report the total in the
category, “distributive share of partnership mcome” under -

. NJS.A. 54A:5-1k.

2. A partner ‘may deduct unreimbursedxexpenses in-

‘curred in the conduct of the partnership’s business if the
- expenses meet the deductibility standard of an ordinary
- business expense. as described in N.J.A.C. 18:35-1.1(d).

3. In reporting partnershrp income, a partner may de-
duct payments made to a qualified Internal Revenue
Code section 401(k) plan to the extent allowable for

.. Federal income tax purposes, as provided in NJ S.A.
54A:6-21.

Supp. 7-3-00
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4. A partner’s conmbutrons to the partnershlp s quali-
-fied Keogh plan under the Internal Revenue Code are not

* deductible business expenses underthe standard provided

in NJA.C. 18:35-1.1(d), consistent with (c)1 above.
Such contributions are included in the participating part-

- ner’s distributive share of partnership income reported for

. -New Jersey gross income tax purposes. Previously taxed
" contributions to a Keogh Plan are not subject to tax when
subsequently withdrawn by the partners.

_ 5. Distributive share of partnershnp income or loss shall
not be combined with other categories of income or Ioss

x See N.J.A.C. 18:35-1.1(c)6.

6. If the partner and the partnershrp have different
taxable years, the partner shall report his or her distribu-
tive share of partnership income for the partnership’s
taxable year that ended within the partner’s taxable year.

7. A partner who is a resident taxpayer for part of any

" taxable year and a nonresident taxpayer for part of the

same taxable year is requrred to report his or her dlstrrbu-

- tive share of partnership income as follows:
i. The part-year resident return shall include the

portion of the partner’s distributive share of the part-
~ nership income determined by multiplying the partner’s

‘entire distributive share of partnership income as deter-

mined under (c) above by the percentage which the
number of days of the partnership’s fiscal year that the
partner was a New Jersey resident bears to 365.

ii. The part-year nonresident return shall mclude the
portion of the partner’s distributive share of partnershlp
“-income as follows:

(1) If the ,drstrrbutive share of partnership ‘income
was derived entirely from New Jersey sources, the
portion of that distributive share of partnership in-
come determined by multiplying. the partner’s entire

distributive share of partnership income by the per- -

centage which the number of days of the partner-
ship’s fiscal year that the partner was not a New
‘Jersey resident bears to 365; or

(2) If the distributive share of partnership income
- was derived partly within New Jersey and partly

"outside New Jersey, the portion of such distributive
'share determined by multiplying the partner’s entire:

_ distributive share of partnership income derived by.
the partnership from sources within New Jersey (de-
termined as provided in (c)3ii or (c)3iii above), by

the percentage which the number of days of the

~ partnership’s fiscal year that the percentage was not a
. New Jersey resident bears to 365.

iii.” A partner who is a resident taxpayer for part of
the tax year and a nonresident taxpayer for the remain-
‘der of the tax year shall attach a schedule to the
partner’s - part year NJ-1040 and ‘the part year
NJ-1040-NR showing the calculations used to deter-

- mine the amounts reported on each return with respect
to income or loss of a partnership.

(e) Partnership filing requirements are as follows:

1. Partnershrps having a New Jersey resident partner or
having any income or loss derived from New Jersey
sources shall file the following with the Division:

i. Form NJ 1065, including the partner directory;
Supp. 7-3-00 :
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ii. Schedule NJK-1 for every resident partner, a copy h

of which shall be provided to the partner;

jii. Schedule NJK-1 for every nonresident partner,

but only if the partnership had income or loss from
New Jersey sources, a copy of which shall be provided
to the partner;

iv. Pages 1 through 4 of Federal Form 1065 and any
*-Federal extension request forms filed; and

v. Schedule NJ-NR-A, if required under (c)3 above.

2. Information filings shall be made on or before the
date of expiration of the permitted filing period for the
partnership’s Federal Form 1065, including any extensions

of such period allowed for Federal income tax purposes.

3. Partnerships with partners subject to the Gross In-
come Tax shall make available and submit the following
items at the Division’s request:

i. Schedule NJK-1 for nonresident partners; »

ii. A complete Federal Form 1065, including all

_schedules and supporting attachments; and'
iii. Any other documentation or information the Di-
_vision deems necessary.
(f) Partner filing reqturements are as follows

1. Resident and nonresident partners subject to the
" Gross Income Tax shall attach the followmg for each
partnership: '

i. The partners New Jersey Schedule NJK—l if re-.

-cerved or .
ii. If no Schedule NJK-1 was received, Federal

‘Schedule K~1, along with a schedule showing the calcu-
lation of New Jersey drstrrbutnve share of partnership

mcome

2. Resident partners shall include wrth their New Jer-

sey resident tax return a copy of the items specified in (f)1

- above for each partnership in which the taxpayer is a

partner, regardless of the source of the partnership’s
income or loss. :

3. Nonresident partners in a partnership having income
or loss from New Jersey sources shall, for each partner-
-ship, include a copy of the items. specified in (f)1 above
with the partner’s New Jersey nonresident tax return.

"~ (g) The provisions of this rule are illustrated by the |

“followmg examples:
~ Example 1:

A partnership reported the following income on its Federal -

Schedule K (Form 1065): ,
Ordinary income , . 197,000

Interest income . - . '1,000
1231 gain c : v 2,000

The partnershrp in completmg its NJ—1065 will determine
‘partnership income as follows

Ordinary income - : o o '197,000
-Interest income o - 1,000 -
1231 gain ‘ . 2,000

Partnership income: S 20000

N
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" 60% interest and partner B has a 40% interest. _
report their distributive shares of partnership income on
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The partnership has two full year resident'partners who are -
Partner A has a

not members of any other partnerships.
‘They will

their NJ-1040s as follows:

_ Partner A - Partner B

' (60%)  (40%)
Distributive share of partnershlp in-- 120,000 80,000
come: _

Example 2:

A partnership reported the followmg income on its Federal :
Schedule K (Form 1065)

- $75, 000
6,000

Ordinary i income
1231 gain

‘The partnership also -incurred the following expenses as

reported for Federal income tax purposes

15,000
3,000

Sectlon 179 expense
. Meal and entertainment expenses
(50% dlsallowed for Federal)

The partnership in completing its NJ-1065 will determme

partnership income as follows:

Income o

Ordinary income: $ 75,000 - o
1231 gain 6,000  $ 81,00
Expenses ' o .
Section 179 _ $(15,000) o
Meal and entertainment’ - (3,000) (18,000) -
Partnership income:

The partnership has two. full year resident partners who are
not members of any other partnerships.. Partner A has a
2/3 interest and partner B has a 1/3 interest.

bile $800 and telephone $200. These ordinary business
expenses’ were incurred in the conduct of the partnership’s
business and are deductible. The partners will report their

distributive shares of partnershlp income on thetr NJ—104OS'
- as follows: :

Partner A : Partner B

Distributive share of partnership in- B
come: " $42,000 $21,000 -
Unreimbursed busmess expenses ' : :
Auto - 7(800)
Telephone - (200) _—
Distributive share of partnershlp in- .
come: : S41000 _$2L.00
Example 3: -

A partnership reported the followmg mcome on its: Federal
Schedule K (Form 1065): - ‘ ‘
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Partner A also
has the following unreimbursed business expenses: .automo-

Ordinary income 200,000
Interest income 1,000
- Guaranteed payments 30,000*

* Partner A received guaranteed payments of $20 000 for

" -special services rendered.

* -Partner B received no guaranteed payments
“Partner C s retired and received guaranteed payments of
$10,000 pursuant to the partnershlp s pensron plan.

The partnershlp in completlng its NJ-1065 will determine

partnershlp income as follows

200,000

Ordinary income
Interest income 1,000
Guaranteed payments _20,000** :
Pattnership income: » 221,000
v Guaranteed payments classnﬁed as pensron in- )
- come: 10000

“**Guaranteed payments are. allocated to partners accordmg to

the _partnership agreement

v Partner_s A and ‘B are full year residents who each have a.

- 50% interest in the profit and loss of the partnership.
Partners A and B will each report 50% of the partnership =
income (excluding guaranteed payments) on their NJ—1040s o

as follows: -
Retired
Partner A Partner B  PartnerC
: (50%) - (50%) (00%)
Distributive share of - L o
partnership income: _
(excluding guaranteed = o
payments) 100,500 - 100,500 - S0
Guaranteed payments: 20,000 : -

Distributive share of -
- partnership income:

- Retired partner C has no distributive share of partnershlp o

inconie to report on his NJ-1040; however, he must report
pension income in. the amount of $10,000. .

Example da:

A partnershrp makes contrrbunons to a quahﬁed pensron

~plan under the Internal Revenue Code on behalf of its =
employees for $4,500. The partnershrp may ‘deduct the -

$4 500 as a business expense

' .Example 4b:

Partner X elects to contribute $3,000 to her account in the
qualified Keogh plan established by the partnership. “Part-

ner Y elects not to make a contribution to the plan. The

- partnership must include the $3,000 contribution made by
- partner X in her distributive share of partnership income in
~ the taxable year the contribution was made. Partner X may -

not deduct her $3,000 contribution as an ordinary business - -

“expense. When subsequently withdrawn, partner X’s previ-

ously taxed contribution will not be subject to tax.
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~ Partners X and Y each elect to make a contribution of -

$5,000 to the partnership’s 401(k) plan. They may deduct

“their contributions to the extent allowed under the Internal -
Revenue Code in determining their distributive share of

‘partnership income.

‘The partnership reported the follbwing income on its Feder-
‘al Schedule K (Form 1065):

Ordinary income 98,000*

. Interest income 2,000

"* The ordinary income is net of a $15,000 contribution made
by the partnership to a qualified pension plan on behalf of its
employees.

‘The partnership in completing its NJ-1065 will determine
partnership income as follows:

Ordinary income 98,000
Interest income —2.000
Partnership income: 400,000

The partnership has two full year resident partners who are
not members of any other partnerships. - They each have an
equal interest in the sharing of profit or loss. They will
report their distributive shares of partnership income on
their NJ-1040s as follows:

Partner A Partner B

(50%) (50%)
‘Distributive share of partnership in- ’
come: 50,000 50,000
401(K) contribution (5.000) (5.000)
Distributive share of partnership in-
come: 43.000 45.000

401(K) contributions made by the partners are deductible.
Keogh plan contributions made by the partners are not
deductible.

Example 5: -

A group of four friends form an investment club, structured
as a partnership. -Their partnership, in which they agree to
share profit and loss equally, is in business. The partner-
ship reported the following income on its Federal Schedule
K (Form 1065): ‘

Interest 300
Dividends ' 600
Short term capital loss (400) .
Long term capital gains : 500

' The partnership incurred the following expenses:

Brokerage fees 400
Accounting fees : ‘ 500
Software - : 300
Rent ‘ 1,200

The partnership in completing its NJ-1065 will determine
partnership income as follows: '

“Supp. 7-3-00
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Income » o '
Interest $ 300

~ Dividends _ L v 600
Short term capital loss ~ (400)
Long term capi}a] gains 500 1,000
Expenses ' , ’
Brokerage fees $ (400)
Accounting fees (500)
Software (300)
Rent —(1.200) (2:400)
Partnership income: - (4400

Each full year resident partner will have a $350 distributive
share of partnership loss to net against any distributive share
of partnership income they may have from another partner-
ship.  Their resulting distributive share of partnership in-
come will be reported on their individual NJ-1040s.

Example 6a:

A ‘partnership that is in the business of manufacturing
consumer products reported the following on its Federal
Schedule K (Form 1065): '

Ordinary income 100,000
- Investment interest expense (10,000)
179 expense (8,000)

The investment interest expense resulted from a loan to

finance improvement of machinery and equipment used in

the business and meets the ordinary business expense stan-
dard. ! ‘

The partnership in completing its NJ-1065 will determine
partnership income as follows:

Ordinary income 200,000
- Investment interest expense - (10,000)
179 expense ' —(8.000)
Partnership income: 182,000

The partnership has two full year resident partners. Pariner
A and Partner B have equal shares. The partners will
report their distributive share of partnership income on
their NJ-1040s as follows:

Partner A Partner B

; (50%) (50%)
Distributive share of partnership in- '
come: =21.000 91,00
Example 6b: ‘

A law firm partnership earned $600,000 of ordinary income
during the calendar year. Partner A is financing 50% of his
capital contribution to the partnership with a loan from the
partnership. The interest on this loan is $4,000. Partner B’s
capital contribution came entirely from his own funds. The
partnership in completing its NJ-1065 will determine part-
nership income as follows:

Ordinary income 600,000
-Interest income 4,000
Partnership income: - 604,000

Next Page is 35-10.1
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Partners A and B share equally in profit and loss of the
partnership. Partners A and B each will report $302,000 as
distributive share of partnership income on their NJ-1040s.
Partner A cannot deduct the $4,000 interest expense since
the interest resulted from a loan used to buy equity in the
partnership. Partner A is in the business of practicing law
and investing in the partnership is his personal expense.

Example 6c:

A rental real estate partnership reported the following on its
Federal Schedule K (Form 1065):

Rental income 21,000
Interest income 3,000
Investment interest expense -(20,000)

The investment interest expense of $20,000 resulted from
the partnership financing a $300,000 distribution to the
partners with a bank loan that required the partnership to
pledge one of its buildings as collateral.

The partnership in completing its NJ-1065 will determine
partnership income as follows:

Rental income
Interest income
Investment interest expense 0

Partnership income:

The investment interest expense cannot be deducted for
New Jersey Gross Income Tax purposes since the transac-
tion does not meet the ordinary business expense standard.
Investment interest expense that flows out of the partner-
ship to a partner may never be deducted by the individual
partner as an ordinary business expense for New Jersey
Gross Income Tax purposes.

The partnership has two full year resident partners. Partner
A has a 2/3 interest and Partner B has a 1/3 interest. The
partners will report their distributive shares of partnership
income on their NJ-1040s as follows:

_ Partner A Partner B

(213) 13)
Distributive share of partnership in-
come: 16,000 8,000
Example 7:

An individual taxpayer was a partner in three partnerships.
Her distributive share of partnership income or loss from
each of the partnerships was as follows:

35-10.1

Partnership K 20,000
Partnership L (8,000)
Partnership M _4.000

Total 16,000

The taxpayer must net all her distributive shares of partner-
ship income and report the total in the category distributive
share of partnership income.

In addition to being a partner in these partnerships, the
taxpayer was also a shareholder in an S corporation and a
proprietor of a small business. Her other business activities
resulted in the following:

Pro rata share of S corporation income
Net profits from business

3,000
(2,000)

The taxpayer cannot combine her net pro rata share of S
corporation income of $3,000 with her gain from her total
distributive share of partnership income of $16,000 or her
loan from her sole proprietorship of $2,000. Each category
of income must be reported separately.

The taxpayer will report the following income on her
NJ-1040:

Distributive share of partnership income 16,000
Net pro rata share of S corporation income 3,000
Net profits from business 0

The taxpayer must report a zero in the category net profits
from business on her NJ-1040. Under the Gross Income
Tax Act, a taxpayer may not offset losses in one category of
income against income or gain in another category.

Example 8:

Partnership DEF is a partner in Partnership XYZ. As a
partner, Partnership DEF received a schedule NJK~1 from
Partnership XYZ that reported the following income:

NJ
Total Source
Distribution Amounts

Distributive share of partnership in-

come: 12,000 6,000
In addition to its income from XYZ, Partnership DEF

generated the following income during the calendar year:

Ordinary income
Interest income

46,000
4,000

Partnership DEF completed the New Jersey Business Allo-
cation Schedule (Form NJ-NR-A) and determined its per-
centage of partnership income allocated to New Jersey to be
10%. In determining its income allocation percentage,
Partnership DEF includes neither the distributive share of
partnership income nor the allocation factors of Partnership
XYZ.
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Partnership DEF will report its distributive share of partner-
ship income as follows:

NJ
Total Source
‘ Distribution Amounts
Ordinary income 46,000
Interest income -4.000
- Distributive share of partnership in-
come: 50,000
Business Allocation Percentage =
10% 5,000
Distributive share of XYZ partner-
. ship income (Per schedule NJK-1
-~ from Partnership XYZ) 12,000 6,000
Distributive share of partnership in-
 come: 62000 10000

~ Partnership DEF cannot reallocate the income it received
from Partnership XYZ.

Partnership DEF has two partners who share equally in

profits and losses. Partner L is a full year resident of New

Jersey and Partner M is a full year resident of Pennsylvania.

Partnership DEF will report the following distributive share

of partnership income on each of its partner’s schedules
. NJK-1:

NJ
Total Source
Distribution Amounts

Distributive share of partnership in-

_come: 31,000 5,500
The partners will report their distributive share of partner-

ship income on their individual returns as follows:

Partner L.  Partner M.

(50%) (50%)
NJ-1040 31,000
NJ-1040NR 5,500

As a resident, Partner L is subject to tax on her entire
- distributive share of partnership income, regardless of where
it is sourced. Partner M, as a nonresident, is only subject to
:tax on his distributive share of partnership income that is
“sourced to New Jersey. »

Example 9a:

' A partner’s taxable year ends on December 31, 1998, while
the partnership’s fiscal year ends on June 30, 1998. The
partner is to report the partner’s distributive share of part-
nership income from the partnership’s taxable year ended
June 30, 1998 on the partner’s 1998-NJ-1040.

“Example 9b:

A partner’s taxable year ends on December 31, 1998, while
the partnership’s fiscal year ended on August 31, 1998. The

Supp. 7-3-00
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partnership changed to a calendar year partnership in 1998.
In addition to the partnership filing a fiscal year return

covering the period from September 1, 1997 to August 31,

1998, the partnership must also file a short year return
covering the period from September 1, 1998 to December
31, 1998.

The partnership reported the following distributive share of
partnership income on the partner’s schedules NJK~1:

NIK-1 (09/01/97—08/31/98)
NJK-1 (09/01/98)—12/31/98)

100,000
30,000

The partner, who is not a member of any other partnership
and who is a full year resident of New Jersey, is to report
$130,000 as distributive share of partnership income on his
1998 NJ-1040. The partner has to report the total from both
NJK-1s on his 1998 NJ-1040 since both taxable years of the
partnership ended within the partner’s taxable year.

léxample 10:

Partnership ABC carried on business both within and out-
side of New Jersey. By completing the New Jersey Business
Allocation Schedule (Form NJ-1040-NR-A), Partnership
ABC determined that 60% of its partnership income is
sourced to New Jersey

Partnership ABC reported the following income on its
Federal Schedule K (Form 1065):

Ordinary income 63,000
Dividend income 1,000
Net long-term capnal loss 4, 000)

The partnershxp in completing its NJ-1065 will determine
partnership income as follows:

Ordinary income

63,000
Dividend income 1,000
Net long-term capital loss £4,000)
Partnership income: 60,000

Partnership ABC has partnership income from all sources of
$60,000 and. partnership income from New Jersey sources of

- $36,000 ($60,000 x 60%).

Partnership ABC has three partners who share equally in
profits and losses. They are not members of any other
partnerships. Partners A and B are each full year resident
partners and Partner C is a full year resident of New York.
Partnership ABC will report the following distributive shares
of partnership income -on ‘its partner’s schedules NJK-1.

NJ
Total Source
Distribution Amounts

Distributive share of partnership in-

come: 20,000 12,000
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The partners will report their distributive share of partner-
ship income on their individual returns as follows:

Partner A Partner B~ Partner C

ap) A an)
NJ-1040 $20,000 : -
NJ-1040 20,000
NJ-1040NR ’

12,000:

Partners A and B, as residents, are subject to tax on their

entire distributive shares of partnership income, regardless
of where it is sourced. Partner C, as a nonresident, is only
sub]ect to tax on his distributive share of partnershlp income
that is sourced to New Jersey.

Example 11a:

Parmershib ABC is a calendar year partnership that report-
ed a distributive share of partnership income to Partner A

of $12,000. Partnership ABC’s income is all sourced to New

Jersey.

Partner A was a resident of New Jersey through September
30, 1998 and became a nonresident of New Jersey on
October 1, 1998.

Partner A is required to file a part-year New Jersey resident
return for the period from January 1, 1998 through Septem-
ber 30, 1998 and a part-year New Jersey nonresident return
for the remaining three months of the calendar year.

Partner A will report a distributive share of ABC’s partner-

ship income in the amount of $8,975 on her part-year New
Jersey resident return.

$12,000 x 213 =

365

$8,975

Partner A will report a distributive share of ABC’s partner-b

ship income in the amount of $3,025 on her part-year New
Jersey nonresndem return.

$12,000 x _92 = $3,025

365

Partner A must attach a schedule to both her part-year
NJ-1040 and part-year NJ-1040-NR showing the calcula-
tions used to determine the amounts -reported on each
return.

Example 11b:

Partnership ABC is a fiscal year partnership that has a year -

end of November 30, 1998. Partnershlp ABC reported a
distributive share of partnershlp income to Partner ‘A of
$12,000. Partnershxp ABC’s_income is all sourced to New
Jersey.

35-10.3

Partner A was a resident of New Jersey through September
30, 1998 and became a nonresident of New Jersey on
October 1, 1998.

Partner A is required to file a part-year New Jersey resident
return for the period from January 1, 1998 through Septem-
ber 30, 1998 and a part-year New Jersey nonresident return
for the remaining three months of the calendar year.

Partner A will report a distﬁbutive share of ABC’s partner-
ship income. in the amount of $9,995 on her part-year New
Jersey resident return. Partner A must multiply her entire
distributive share of partnership income by the percentage
which the number of days of the partnership’s fiscal year
that Partner A was a New Jersey resident bears to 365.
Partnership ABC'’s fiscal year began on December 1, 1997
and Partner A was a resident of New Jersey from: December
1, 1997 through September 30, 1998.
$12,000  x . 304 = $9,995
365 :
Partner A will report a distributive share of ABC’s partner-
ship income in the amount of $2,005 on her part-year New
Jersey nonresident return. Partner A must multiply her
entire distributive share of partnership income (all sourced
to New Jersey) by the percentage which the number of days

“of the partnership’s fiscal year that she was not a New

Jersey resident bears to 365. Partner A was not a resident
of New Jersey as of October 1, 1998 and Partnership’s ABC

fiscal year ended on November 30, 1998.

$12000 x _61 =

365

$2,005

Partner A must attach a schedule to both her part-year
NJ-1040 and part-year NJ-1040-NR showing the calcula-

~tions used to determine the amounts reported on each

return.
Example 11c:

Partnership ABC is a fiscal year partnership that has a year
end of November 30, 1998. Partnership ABC reported a
distributive share of partnership income to Partner A of
$12,000. Partnership ABC determined that 20% of its in-

"_come is sourced to New Jersey.

Partner A was a resident of New Jersey through September

30, 1998 and became a nonresident on October 1, 1998,

Supp. 7-3-00 -
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Partner A is required to file a part-year New Jersey resident

return for the period from January 1, 1998 through Septem-
‘ber 30, 1998 and a part-year New Jersey nonresident return
for the remaining three months of the calendar year.

Partner A will report a distributive share of ABC’s partner-
ship income in the amount of $9,995 on her part-year New
Jersey resident return. Partner A must multiply her entire
distributive share of partnership income by the percentage
‘which the number of days of the partnership’s fiscal year
that Partner A was a New Jersey resident bears to 365.
‘Partnership ABC’s fiscal year began on December 1, 1997
:and Partner A was a resident of New Jersey from December
1, 1997 through September 30, 1998.

$12000 x 304 = $9,995

365

Partner A will report a distributive share of ABC’s partner-
ship income in the amount of $401 on her part-year New
Jersey gonresident return. Partner A must multiply her
distributive share of partnership income that is sourced to
New Jersey by the percentage which the number of days of
the partnership’s fiscal year that she was not a New Jersey
‘resident bears to 365. Partner A was not a resident of New
Jersey as of October 1, 1998 and Partnership’s ABC fiscal
.year ended on November 30, 1998, -

$12,000 x 20% = $2,400
$2400 x _61 = $401
365

~ Partner A must attach a schedule to both her part-year
. NJ=1040 and part-year NJ-1040-NR showing the calcula-

tions used to determine the amounts reported on each
return.

Amended by R.1981 d.6, effective January 8, 1981.
‘See: 12 NJ.R. 676(a), 13 NJ.R. 111(d).
Repeal and New Rule, R.1994 d.110, effective March 7, 1994.
See: 25 NJ.R. 677(a), 26 N.J.R. 1241(b).
Section was “Partnerships”.
‘Recodified from N.J.A.C. 18:35-1.14 and amended by R.1998 d.195,
effective April 20, 1998.
‘See: 30 N.J.R. 612(a), 30 N.J.R. 1428(a).
" Changed N.J.A.C. references throughout. Former
18:35-1.3, Declaration of estimated tax; 1976, repealed.
Repeal and New Rule, R.1999 d.95, effective March 15 1999.
See: 30 N.J.R. 3377(b), 31 N.J.R. 779(a).
Section was “Distributive share of partnership income”.

Case Notes

 Statute permitting taxpayer to deduct from partnership business
income -all costs and expenses incurred in conduct of business autho-
- rizes deduction of only ordinary business expenses, not all expenses.
Sabino v. Director, Div. of Taxation, 296 N.J. Super 269, 686 A.2d 1197
(A.D. 1996)

.Supp. 7-3-00

NJAC.

-35-104

Regulation could not exclude from partnership net income dividends
and capital gains. Smith v. Director, Div. of Taxation, 108 N.J. 19, 527
A.2d 843 (1987).

Partnership, business -expenses could be deducted from partnership
income when determining taxpayers’ distributive share. Smith v. Di-
rector, Div. of Taxation, 108 N.J. 19, 527 A.2d 843 (1987).

An individual partner in a law firm that required capital for the
running of the operation was permitted to deduct from gross income
subject to tax interest on money borrowed to meet his .required
investment in the partnership. Dantzler v. Director, Division of Taxa-
tion, 18 N.J.Tax 2000). .

Regulation- relating to deductibility of reimbursed expenses of indi-
vidual partner for purposes of computing partner’s distributive share of

partnership income; void. Sabino v. Director, Div. of Taxation, 14

N.J.Tax 501 (1995).

Paragraph (c)4 held inconsistent with statute: in determining liability
for partner’s distributive “share of partnership income, partnership
expenses incurred in connection with tax exempt income were deduct-
ible; expense incurred by securities partnership in the conduct of its

- business may be deductible against all other forms of partnership

income, including dividends and capital gains, in determining partner’s

distributive shares of partnership income. Smith v. Director, Div. of

Taxation, 7 N.J.Tax 187 (Tax Ct.1984), affirmed per curiam 8 N.J.Tax
319, affirmed 108 N.J. 19, 527 A.2d 843 (App.Div.1986).

Depletion expenses of partnership engaged in oil and gas production
are properly deductible by a partner subject to New Jersey gross income
tax; since percentage depletion, to the extent it exceeds cost depletion,

- is not attributable to production of income for the purpose of New .
-+ Jersey gross income tax, it is not deductible in computing New Jersey

taxable income. Lee v. Director, Div. of Taxatlon, 6 N.J.Tax 385 (Tax
Ct.1984).

18:35-14 Clergymen; self-employed

Duly ordained clergymen are considered to be self-em-

ployed individuals for the purposes of the New Jersey Gross -

Income Tax Act. Accordingly, salaries, fees, honorariums,
allowances and other remuneration paid to clergymen for
services rendered are not subject to withholding. There-
fore, income does not include the rental value of a residence

provided for a clergyman by his church or congregation.

R.1976 d.424, effective December 17, 1976.

See: 9 N.JLR. 52(b).

Recodified from N.J.A.C. 18:35-1.2 by R: ]998 d.195, effective April 20,
1998. -

See: 30 N.J.R. 612(a), 30 N.J.R. 1428(a). i
Former NJ.A.C, 18:35-1.4, Information furnished at source, re-

pealed. .

SUBCHAPTER 2. EXCLUDABLE INCOME

18:35-2.1 Interest and gains from certain obligations;
taxable status of State and Federal securities

(a) Gross income' shall not include interest on obli-
gations:

Next Page is 35-11
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