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Notice of Appeal.
(Filed June 4, 1917.)

Heto Jersiep Supreme Court
M iddlesex County .

A ndrea K alleberg, Admx., with 
tlie W ill annexed, of H arold 
K alleberg, deceased,

P la in tiff-A ppellee,

vs.

Raritan River Railroad Co.,

D efendant- A ppellant.

To Messrs. F ort & F ort,
Attorneys of Plaintiff.

Sirs: 80
Tak e  N otice that the defendant appeals to the 

New Jersey Court of Errors and Appeals, from 
the whole of the judgment entered in this court.

Dated, May 16, 1917.
E dwards & Sm it h , 

Attorneys of Defendant-Appellant.
Service acknowledged May 25, 1917.

F ort & F ort,
Attorneys for Plaintiff-Appellee. 40
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Complaint.
NEW JERSEY SUPREME COURT.

M iddlesex County .

Andrea K alleberg, Administra­
trix, with the Will annexed, of the 
Estate of H arold K alleberg, de- 

1 0  ceased,

Plaintiff, 

vs.

Raritan  River Railroad Com ­
pa n y ,

D efen d a n t.

The plaintiff, a resident of the Borough of 
20 Brooklyn, County of Kings and State of New 

York, says:
1. The defendant, on January fifth, nineteen 

hundred and sixteen, was and still is a corporation 
and was also a common carrier of passengers by 
railroad between the Town of Parlin, New Jersey, 
and the City of South Amboy, New Jersey.

2. On the said day, at about five P. M., at the
Town of Parlin, Harold Kalleberg, now deceased,
had purchased a railroad ticket of the defendant 

30 company, which entitled him to transportation 
from the Town of Parlin to the City of South 
Amboy, Middlesex County, New Jersey, Upon 
said day, at the aforesaid time, and upon numerous 
days prior 'thereto, a large number of passengers, 
including the said Harold Kalleberg, deceased, 
congregated at the railroad station maintained by 
the defendant company at the Town of Parlin, 
for the purpose of boarding a train of cars operated 
by the defendant company in order to travel to the
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C om plaint {K a lleb erg  C a se).

City of South Amboy, which fact was known to 
the defendant. It then and there became the 
duty of the railroad company and its servants to 
maintain a sufficiently large station and platform 
so that the large number of passengers, including 
the said Harold Kalleberg, deceased, would have 
a safe place to stand while waiting for the de­
fendant’s train, and to provide proper equipment 10 
for its train so that passengers and the said 
Harold Kalleberg, deceased, could board and 
alight from its said train without fear of injury^ 
ai_d it further became the duty of the defendant 
company and its servants to maintain a sufficient 
number of guards at its said station so that the 
large number of passengers and the said Harold 
Kalleberg, deceased, obliged to congregate at its 
station at said times, would receive no injury by 
being jostled or crowded, or struck by defendant’s 20 
train, or injured in some other way, and it further 
became the duty of the defendant company and 
its servants to keep clear from obstruction all 
tracks and sidings running adjacent to the main 
track of the defendant by its said station, so that 
the large crowds of passengers, hnd particularly 
the said Harold Kalleberg, deceased, congregated 
at its said station, would be free from any danger 
of injury.

3. The defendant company operated a train at 8 0 
or about the aforementioned hour of the day from 
Parlin to South Amboy, and a large crowd of 
passengers, including the said Harold Kalleberg, 
deceased, who were employees of the Du Pont 
Powder Company, whose plant is situated at 
Parlin, were accustomed to take this train to 
reach their homes, and upon the said day this 
large crowd of passengers, including the said 
Harold Kalleberg, deceased, had congregated at 
the defendant’s station, and on the opposite side 40
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Complaint (Kalleberg Case).

of its main passenger track, waiting for defend­
ant’s train, and were forced to stand upon the 
side of the defendant’s passenger track opposite 
defendant’s station, because the defendant com­
pany and its servants failed to perform its duties 
heretofore mentioned, and failed to maintain a 
sufficiently large railroad station at Parlin, New 

10 Jersey, and failed to provide a sufficient amount 
of room between its station and its main track 
upon which the said Harold Kalleberg, deceased, 
and the passengers could stand, and the defendant 
company was aware of this fact and permitted it 
to exist; and defendant company and its servants 
negligently failed to provide guards at said sta­
tion to prevent the passengers, including said 
Harold Kalleberg, deceased, from receiving in­
jury, and failed to provide proper equipment for 

20 its trains so as to prevent injury to its passengers 
and the said Harold Kalleberg, deceased, when 
they were boarding and alighting from defendant’s 
trains; and the defendant and its servants, at said 
time, did negligently run a large number of freight 
oars upon the side track, directly adjacent to de­
fendant’s main track and directly opposite the 
station, and kept said freight cars in this position 
until its train, which the passengers, including 
the said Harold Kalleberg, deceased, were await- 

30 ing, arrived.
4. Because of the negligence of the defendant 

and its servants in failing to maintain a suffi­
ciently large station, and in failing to provide 
sufficient guards at said station, and failing to pro­
vide sufficient and proper equipment for said 
train, and because of its negligent backing of the 
freight cars on said track, said Harold Kalleberg, 
deceased, at the time and place aforesaid, without 
any negligence on his part, was jostled and 

40 squeezed by the large crowd of passengers at-
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C om plaint (K a lleberg  C a se).

tempting to board defendant’s train when it ar­
rived, and was pressed against the freight cars 
standing upon defendant’s side track and was 
killed, to wit, on the fifth day of January, nine­
teen hundred and sixteen, within twenty-four cal­
ender months of the commencement of this action.

5. On the 18th day of September, nineteen hun­
dred and sixteen, the Surrogate of County of 
Kings and State of New York, granted letters of 
administration, with the will annexed, upon the 
Estate of the said Harold Kalleberg to the plain­
tiff, who accepted the same.

6. The said decedent left surviving him, the 
plaintiff, who is his widow, who is his only next 
of kin and who was dependent upon the deceased 
for her support and who, by his death, has suf­
fered great pecuniary injury.

Plaintiff demands $20,000 damages.
F ort & F ort, 

Attorneys for Plaintiff.

30

40
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Answer.
(Filed November 28, 1916.) 

NEW JERSEY SUPREME COURT. 

M iddlesex County .

i o

Raritan  River Railroad Com ­
pany ,

D efen d a n t.

At Law.

Defendant, a domestic corporation, answering 
tbe complaint herein, says:

OJi 1. It admits paragraph One (1).
2b  U

2. It denies paragraph Two (2),  and says that 
its station facilities at Parlin, New Jersey, were 
ample and reasonably safe for use by passengers 
boarding or leaving cars of defendant at said 
place, and the equipment for its trains likewise 
ample and reasonably safe, and the guards em­
ployed by it at said station sufficient for the pro­
tection of its passengers, and its tracks clear and 
unobstructed.

30  As to the other matters set forth in said para­
graph, defendant denies the same and leaves plain­
tiff to make proof thereof.

3. It admits that it operated a train from 
Parlin to South Amboy on or about the day and 
hour mentioned. It admits that certain passen­
gers boarded said train at Parlin station. It de­
nies the balance of said paragraph.

4. Answering paragraph Four (4) defendant 
says that it denies the same.

40
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5. A n s w e r in g  p a r a g r a p h  F iv e  ( 5 ) d e fe n d a n t  

h a s  n o  k n o w le d g e  o f  th e  m a tte r s  s e t  fo r t h  th e r e in , 

th e r e fo r e  d e n ie s  th e  s a m e  a n d  le a v e s  p la in t i f f  to  

m a k e  p r o o f  th e re o f.

6. A n s w e r in g  p a r a g r a p h  S i x  (6 )  d e fe n d a n t  

s a y s  i t  h a s  n o  k n o w le d g e  a s  to  th e  m a tte r s  s e t  

fo r th  th e r e in , th e r e fo r e  d e n ie s  th e  s a m e  a n d  le a v e s  

p la in t i f f  to  m a k e  p r o o f  th e re o f.

B y  w a y  of defense to said action, defendant
i o

s a y s :

1. T h a t  p la in t i f f  a n d  th e  n e x t  o f  k in  o f  d e ­

c e d e n t s u ffe r e d  n o  i n ju r y  a n d  s u s ta in e d  n o  lo s s  

b y  r e a s o n  o f  a n y  n e g lig e n c e  o f  d e fe n d a n t  o r  a n y  

o f  i t s  s e r v a n ts .

2 . T h a t  p la in t i f f  a n d  th e  n e x t  o f  k in  o f  d e ­

c e d e n t d id  n o t  s u ffe r  th e  i n ju r y  o r  s u s t a in  th e  lo s s  

a lle g e d .

3. T h a t  d e c e d e n t w a s  g u i l t y  o f  c o n tr ib u t o r y

n e g lig e n c e . 3 0
E dwards & Sm it h , 

A t t o r n e y s  o f  D e fe n d a n t .

Reply (Kalleberg Case).
( F i le d  D e c e m b e r  6, 1916.)

T h e  p la in t i f f ,  i n  r e p ly  to  th e  a n s w e r  o f  th e  d e ­

fe n d a n t  file d  h e r e in , s a y s :

1 . P la i n t i f f  d e n ie s  t h a t  h e r  in te s t a te  w a s  g u i l t y  

o f  c o n tr ib u t o r y  n e g lig e n c e . 3 0
F ort & F ort, 

A t t o r n e y s  fo r  P la in t i f f .

40
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Notice of Appeal. 
( F i le d  J u n e  4, 1917.)

NEW JERSEY SUPREME COURT.

M iddlesex Co u n ty .

N ils K . Janderup,

T o  Messrs. F ort & F ort,
A t t o r n e y s  o f  P la in t i f f .

S i r s :

Tak e  N otice th a t  th e  d e fe n d a n t  a p p e a ls  to  th e  

N e w  J e r s e y  C o u r t  o f  E r r o r s  a n d  A p p e a ls ,  fro m  

th e  w h o le  o f  th e  ju d g m e n t  e n te re d  in  th is  c o u rt . 

D a te d , M a y  16, 1917.

E dwards & Sm it h , 
A t t o r n e y s  o f  D e fe n d a n t- A p p e lla n t .

S e r v ic e  a c k n o w le d g e d  M a y  25, 1917.

l©

Raritan  River Railroad Co., 

D efen d a n t-A ppella n t.

V8.

P la in tiff-A ppellee,

F ort & F ort,
A t t o r n e y s  fo r  P la in t i f f - A p p e lle e .

30

40
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Complaint.
NEW JERSEY SUPREME COURT.

M iddlesex County .

N ils K . Janderup,

vs.

P laintiff,

Raritan

pa n y ,
River Railroad Com - 

D efen d a n t.

10

T h e  p la in t i f f ,  a  r e s id e n t  o f  th e  C i t y  o f  S o u th  

A m iboy, C o u n t y  o f  M id d le s e x  a n d  S t a t e  o f  N e w  

J e r s e y , stays:

1. T h e  d e fe n d a n t , o n  J a n u a r y  fifth , n in e te e n  

h u n d r e d  a n d  s ix te e n , w a s  a n d  s t i l l  is  a  c o r p o r a  

t io n  a n d  w a s  a ls o  a  co m m o n  c a r r ie r  o f  p a s s e n g e r s  

b y  r a i lr o a d  b e tw e e n  th e  T o w n  o f  P a r l in ,  N e w  J e r ­

se y , a n d  th e  C i t y  o f  S o u th  A m b o y , N e w  J e r s e y .

2 . O n  th e  s a id  d a y , a t  a b o u t  five  P .  M ., a t  th e  

T o w n  o f  P a r l in ,  th e  p la in t i f f  h a d  p u r c h a s e d  a  r a i l ­

r o a d  t ic k e t  o f  th e  d e fe n d a n t  C o m p a n y , w h ic h  e n t i­

t le d  h im  to  t r a n s p o r t a t io n  fr o m  th e  T o w n  o f 

P a r l i n  to  th e  C i t y  o f  S o u th  A m b o y , M id d le s e x  

C o u n ty , N e w  J e r s e y . U p o n  s a id  d a y , a t  th e  a fo r e ­

s a id  tim e , a n d  u p o n  n u m e ro u s  d a y s  p r io r  th e re to ,

a  la r g e  n u m b e r  o f  p a s s e n g e rs , in c lu d in g  th e  3 0  

p la in t if f ,  c o n g r e g a te d  a t  th e  r a i lr o a d  s t a t io n  m a in ­

ta in e d  b y  th e  d e fe n d a n t  C o m p a n y  a t  th e  T o w n  o f  

P a r l in ,  fo r  th e  p u rp o s e  o f  b o a r d in g  a  t r a i n  o f  c a r s  

o p e r a te d  b y  th e  d e fe n d a n t  C o m p a n y  in  o r d e r  to  

t r a v e l  to  th e  C i t y  o f  S o u th  A m b o y , w h ic h  f a c t  

w a s  k n o w n  to  th e  d e fe n d a n t. I t  th e n  a n d  th e re  

b e ca m e  th e  d u t y  o f  th e  d e fe n d a n t  C o m p a n y  a n d  

i t s  s e r v a n ts  to  m a in ta in  a  s u ff ic ie n t ly  la r g e  s ta ­

t io n  a n d  p la t fo r m  so  th a t  th e  la r g e  n u m b e r  o f
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p a s s e n g e rs , in c lu d in g  th e  p la in t i f f ,  w o u ld  h a v e  a  

s a fe  p la c e  to  s ta n d  w h ile  w a it in g  fo r  th e  d e ­

fe n d a n t ’s t r a in ,  a n d  to  p r o v id e  p r o p e r  e q u ip m e n t 

fo r  i t s  t r a in s  s o  th a t  p a s s e n g e r s  o f  th e  p la in t i f f  

c o u ld  h o a rd  a n d  a l ig h t  fr o m  i t s  s a id  t r a in  w it h o u t  

fe a r  o f  i n j u r y ;  a n d  i t  fu r t h e r  b e c a m e  th e  d u t y  

o f  th e  d e fe n d a n t  C o m p a n y  a n d  i t s  s e r v a n ts  to  

1 0  m a in ta in  a  s u ffic ie n t  n u m b e r  o f  g u a r d s  a t  i t s  s a id  

s ta t io n  so  t h a t  th e  la r g e  n u m b e r  o f  p a s s e n g e r s  

a n d  th e  p la in t i f f ,  o b lig e d  to  c o n g r e g a te  a t  i t s  

s ta t io n  a t  s a id  tim e s , w o u ld  re c e iv e  n o  i n ju r y  b y  

b e in g  jo s t le d  o r  c ro w d e d , o r  s t r u c k  b y  d e fe n d a n t ’s 

t r a in ,  o r  in ju r e d  in  so m e o th e r  w a y ,  a n d  i t  

fu r t h e r  b e c a m e  th e  d u t y  o f  th e  d e fe n d a n t  C o m ­

p a n y  a n d  i t s  s e r v a n ts  t o  k e e p  c le a r  fr o m  o b s tr u c ­

t io n  a l l  t r a c k s  a n d  s id in g s  r u n n in g  a d ja c e n t  to  

th e  m a in  t r a c k  o f  th e  d e fe n d a n t  b y  i t s  s a id  s ta -  

2 0  t io n , so  th a t  th e  la r g e  c r o w d s  o f  p a s s e n g e rs , a n d  

p a r t i c u la r ly  th e  p la in t if f ,  c o n g r e g a te d  a t  i t s  s a id  

s ta t io n , w o u ld  b e  fr e e  fr o m  a n y  d a n g e r  o f  in ju r y .

3. T h e  d e fe n d a n t  C o m p a n y  o p e r a te d  a  t r a in  a t  

o r  a b o u t  th e  a fo r e m e n tio n e d  h o u r  o f  th e  d a y  fr o m  

P a r l i n  to  S o u th  A m b o y , a n d  a  la r g e  c r o w d  o f  

p a s s e n g e rs , in c lu d in g  th e  p la in t i f f ,  w h o  w e r e  em ­

p lo y e e s  o f  th e  D u  P o n t  P o w d e r  C o m a p n y , w h o s e  

p la n t  is  s it u a t e d  a t  P a r l in ,  w e r e  a c c u s to m e d  to  

ta k e  th is  t r a in ,  to  r e a c h  th e ir  h o m es, a n d  u p o n  

3 0  th e  s a id  d a y  th is  la r g e  c r o w d  o f  p a s s e n g e rs , in ­

c lu d in g  th e  p la in t i f f ,  h a d  c o n g r e g a te d  a t  th e  d e­

fe n d a n t ’s s ta t io n , a n d  o n  th e  o p p o s ite  s id e  o f  i t s  

m a in  p a s s e n g e r  t r a c k ,  w a it in g  fo r  d e fe n d a n t ’s 

t r a in ,  a n d  w e r e  fo r c e d  to  s ta n d  u p o n  th e  s id e  o f  

th e  d e fe n d a n t ’s p a s s e n g e r  t r a c k  o p p o s ite  d e fe n d ­

a n t ’s s ta t io n , b e c a u s e  th e  d e fe n d a n t  C o m p a n y  a n d  

i ts  s e r v a n t s  fa i le d  to  p e r fo r m  i t s  d u t ie s  h e r e to fo r e  

m e n tio n e d , a n d  fa i le d  to  m a in t a in  a  s u ff ic ie n t ly  

la r g e  r a i lr o a d  s ta t io n  a t  P a r l in ,  N e w  J e r s e y , a n d  

4 0  fa i le d  to  p r o v id e  a  s u ffic ie n t  a m o u n t o f  ro o m  be-
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tw e e n  i t s  s t a t io n  a n d  i t s  m a in  t r a c k  u p o n  w h ic h  

th e  p la in t i f f  a n d  th e  p a s s e n g e r s  c o u ld  s ta n d , a n d  

th e  d e fe n d a n t  C o m p a n y  w a s  a w a r e  o f  th is  f a c t  

a n d  p e r m it te d  i t  to  e x is t ;  a n d  d e fe n d a n t  C o m p a n y  

a n d  i ts  s e r v a n t s  n e g l ig e n t ly  fa i le d  to  p r o v id e  

g u a r d s  a t  s a id  s ta t io n  to  p r e v e n t  th e  p a s s e n g e rs , 

in c lu d in g  p la in t i f f ,  fr o m  r e c e iv in g  in ju r y ,  a n d  

fa i le d  to  p r o v id e  p r o p e r  e q u ip m e n t fo r  i t s  t r a in s  1 0  

so  a s  t o  p r e v e n t  i n ju r y  to  i t s  p a s s e n g e r s  a n d  th e  

p la in t i f f  w h e n  t h e y  w e r e  h o a r d in g  a n d  a l ig h t in g  

fr o m  d e fe n d a n t ’s  t r a i n s ; a n d  th e  d e fe n d a n t  a n d  

i t s  s e r v a n ts , a t  s a id  tim e , d id  n e g l ig e n t ly  r u n  a  

la r g e  n u m b e r  o f  f r e ig h t  c a r s  u p o n  th e  s id e  t r a c k ,  

d ir e c t ly  a d ja c e n t  to  d e fe n d a n t ’s  m a in  t r a c k  a n d  

d ir e c t ly  o p p o s ite  th e  s ta t io n , a n d  k e p t  s a id  f r e ig h t  

c a r s  in  th is  p o s it io n  u n t i l  i t s  t r a in ,  w h ic h  th e  

p a s s e n g e rs , in c lu d in g  th e  p la in t i f f ,  w e r e  a w a it in g ,  

a r r iv e d . 2 0

4 . B e c a u s e  o f  th e  n e g lig e n c e  o f  th e  d e fe n d a n t  

a n d  i t s  s e r v a n ts  in  f a i l in g  to  m a in t a in  a  su ffi­

c ie n t ly  la r g e  s ta t io n , a n d  f a i l in g  to  p r o v id e  s u ffi­

c ie n t  g u a r d s  a t  s a id  s ta t io n , a n d  f a i l in g  to  p r o ­

v id e  s u ff ic ie n t  a n d  p r o p e r  e q u ip m e n t fo r  s a id  

t r a in s ,  a n d  b e c a u s e  o f  i t s  n e g lig e n t  b a c k in g  o f  th e  

f r e ig h t  c a r s  o n  s a id  t r a c k ,  p la in t i f f ,  a t  th e  t im e  

a n d  p la c e  a fo r e s a id ,  w it h o u t  a n y  n e g lig e n c e  o n  

h is  p a r t ,  w a s  jo s t le d  a n d  s q u e e z e d  b y  th e  la r g e  

c r o w d  o f  p a s s e n g e r s  a t te m p t in g  to  b o a rd  d efe n d - 3 0  
a n t ’s t r a i n  w h e n  i t  a r r iv e d , a n d  w a s  p re s s e d  

a g a in s t  th e  f r e ig h t  c a r s  s ta n d in g  u p o n  d e fe n d a n t  s 

s id e  t r a c k  a n d  s e v e r e ly  in ju r e d , to  w it ,  p la in t i f f  s 

ja w  w a s  b ro k e n , h is  e y e s ig h t  w a s  b a d ly  im p a ir e d  

a n d  h e  r e c e iv e d  n u m e ro u s  o th e r  in ju r ie s .

5. T h e  p la in t i f f  w a s  c o n fin e d  to  h is  h o u se  a n d  

w a s  u n a b le  to  p e r fo r m  h is  d u t ie s  fo r  a  lo n g  

p e r io d  o f  t im e  a n d  h a s  e x p e n d e d  la r g e  s u m s  fo r  

m e d ic a l a n d  s u r g ic a l  a t te n d a n c e  a n d  d e m a n d s  T e n  

T h o u s a n d  D o l la r s  d a m a g e s .
F ort & F ort, 

A t t o r n e y s  fo r  P la in t i f f .
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Answer.
( F i le d  N o v e m b e r  15, 1916.)

NEW JERSEY SUPREME COURT.

M iddlesex County .

N ils K . Janderup,

D e fe n d a n t , a  d o m e s tic  c o r p o r a tio n , a n s w e r in g  
th e  c o m p la in t  h e re in , s a y s :

1 . I t  a d m its  P a r a g r a p h  O n e  ( 1 ) o f  s a id  com - 
a o  p la in t .

2. A n s w e r in g  P a r a g r a p h  T w o  (2 ) i t  s a y s  t h a t  

i t s  s t a t io n  f a c i l i t ie s  a t  P a r l in ,  N e w  J e r s e y , w e re  

a m p le  a n d  r e a s o n a b ly  s a fe  fo r  u s e  b y  p a s s e n g e r s  

b o a r d in g  o r  le a v in g  c a r s  o f  d e fe n d a n t  a t  s a id  

p la c e , a n d  th e  e q u ip m e n t fo r  i t s  tr a in s  l ik e w is e  

a m p le , a n d  r e a s o n a b ly  s a fe , a n d  th e  g u a r d s  em ­

p lo y e d  b y  i t  a t  s a id  s ta t io n  s u ffic ie n t  fo r  th e  p r o ­

te c t io n  o f  i t s  p a s s e n g e rs , a n d  i ts  t r a c k s  c le a r  a n d
u n o b s tr u c te d .

30
A s  to  th e  o th e r  m a tte r s  s e t  fo r th  in  s a id  p a r a ­

g r a p h , d e fe n d a n t  d e n ie s  th e  sa m e  a n d  le a v e s  p la in ­
t i f f  to  m a k e  p r o o f  th e re o f.

3 . A n s w e r in g  P a r a g r a p h  T h r e e  ( 3 ) ,  i t  a d m its  

th a t  o n  o r  a b o u t th e  d a t e  m e n tio n e d  in  s a id  co m ­

p la in t ,  a n d  a b o u t  five  o^clock P . M . th e re o f, i t  

o p e r a te d  a  t r a in  fr o m  P a r l i n  to  S o u th  A m b o y . I t  

a d m its  t h a t  p a s s e n g e r s  b o a rd e d  s a id  t r a in .  I t  

d e n ie s  th e  b a la n c e  o f  s a id  p a r a g r a p h .

io

Raritan  River Railroad Com ­
p a n y ,

vs.

D efen d a n t.

Plaintiff

A t  L a w .
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4. A n s w e r in g  P a r a g r a p h  F o u r  ( 4 ) ,  d e fe n d a n t  

d e n ie s  th e  sa m e.

5. A n s w e r in g  P a r a g r a p h  F iv e  ( 5 ) .  d e fe n d a n t 

say's i t  h a s  n o  k n o w le d g e  o r  in fo r m a t io n  a s  to  th e  

m a tte r s  th e r e in  a lle g e d , th e r e fo r e  d e n ie s  th e  sa m e  

a n d  le a v e s  p la in t i f f  to  m a k e  p r o o f  th e re o f.

B y  w a y  of defense to said action, defendant 
s a y s :

1. T h a t  p la in t i f f  s u ffe re d  n o  i n ju r y  a n d  su»  

ta in e d  n o  lo s s  b y  re a s o n  o f  a n y  n e g lig e n c e  o f  de- 10  
fe n d a n t  o r  a n y  o f  i t s  s e r v a n ts .

2. T h a t  p la in t i f f  d id  n o t  s u ffe r  th e  i n ju r y  o r  

s u s ta in  th e  lo s s  a lle g e d .

3 . T h a t  p la in t i f f  w a s  g u i l t y  o f  c o n tr ib u t o r y  n e g ­

lig e n c e .

E dwards & Sm it h , 
A t t o r n e y s  o f  D e fe n d a n t .

Reply (Janderup Case).
( F i le d  N o v e m b e r  21, 1916.)

T h e  p la in t i f f  d e n ie s  th a t  h e  w a s  g u i l t y  o f  c o n ­

t r ib u t o r y  n e g lig e n c e .

F ort & F ort, 
A t t o r n e v s  fo r  P la in t i f f .

20

3 0

40
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î o

Testimony.
SUPREME COURT OF NEW JERSEY. 

M iddlesex County Circuit. 

A p r i l  T e rm , 1917.

nA ndrea K alleberg, Admtx., 

vs.

Raritan  River Railroad Co.

N ils K . Janderup, 

vs.

Raritan  River Railroad Co.

A c t io n  a t  
L a w .

A p p e a r a n c e s :

2 0  F ort & F ort ( F r a n k l i n  W . F o r t ) ,  f o r  P la in t i f f .  

E dwards & Sm it h  ( E d w in  F .  S m it h ) ,  John  A . 
Coan, f o r  D e fe n d a n t .

B e it  remembered, t h a t  o n  th is  fo u r te e n th  d a y  

o f  M a y , N in e te e n  h u n d r e d  a n d  s e v e n te e n , a t  a  

C ir c u i t  C o u r t ,  h o ld e n  a t  N e w  B r u n s w ic k ,  i n  a n d  

fo r  th e  C o u n ty  o f  M id d le s e x , b e fo r e  h is  H o n o r , 

F rank  T. Lloyd, J u d g e  o f  th e  C ir c u i t  C o u r t ,  to  

3 0  w h o m  th e  is s u e  a b o v e  jo in e d  h a d  b e e n  r e fe r r e d  

fo r  t r ia l ,  th e  s a id  is s u e  b e tw e e n  th e  p a r t ie s  ( p r o  

u t  th e  p r o c e e d in g s ) ,  c a m e  o n  to  b e  t r ie d  b y  a  

j u r y  fo r  t h a t  p u rp o s e , d u ly  e m p a n e lle d , a n d  th e r e ­

u p o n  th e  p la in t i f f  a n d  d e fe n d a n t  o ffe re d  e v id e n c e  

a s  h e r e in a fte r  s e t  o u t  to  m a in t a in  th e  is s u e  o n  

th e ir  r e s p e c t iv e  p a r ts  a s  f o l l o w s :

Mr. F ort : T h e  u n d e r s ta n d in g  b e tw e e n  

c o u n s e l is  th a t  th e  t r a n s c r ip t — th e  c o m p la in t

40
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in the Kalleberg case is to be amended to 
agree with the complaint in the Janderup 
case in all matters as relating to the nature 
of the accident.

Mr. Sm it h  : That is all right.
M r. F o r t  o p e n s  th e  c a s e  to  th e  j u r y  fo r  th e  

p la in t if f .
M r. S m ith  o p e n s th e  c a s e  to  th e  j u r y  fo r  th e  1 0  

d e fe n d a n t .
Mr. F ort : I  w o u ld  l ik e  to  c a l l  a  w itn e s s  

f ir s t  o u t  o f  m y  u s u a l  c o u r s e  in  o rd e r  to  a l lo w  

h im  to  g o  a s  h e  is  e n g a g e d  in  so m e Grovern- 

m e n t w o r k .

E dward S. Sm it h , a witness produced on behalf 
of the plaintiff, being duly sworn on his oath, ac­
cording to law, saith: ao

D irect E xa m in a tio n  by  Mr. F ort :

Q . M r. S m ith , in  J a n u a r y ,  1916, w h a t  w a s  y o u r  

b u s in e s s ?  A .  S u p e r in te n d e n t  o f  C o n s tr u c t io n  o f  

th e  D u P o n t  P o w d e r  C o m p a n y .
Q . H o w  lo n g  h a d  y o u  b e e n  s u p e r in te n d e n t  o f  

c o n s tr u c t io n ?  A .  T w o  y e a r s  a n d  n in e  m o n th s .

Q . D id  y o u  k n o w  M r. H a r o ld  K a l le b e r g ?  A .

Y e s , s ir .
Q . D id  y o u  k n o w  N e ls  K .  J a n d e r u p ?  A .  Y e s ,  3 0  

sir.
Q . W e r e  t h e y  e m p lo y e d  b y  y o u  a t  th e  D u  P o n t  

w o r k s ?  A .  Y e s ,  s ir .
Q . W e r e  y o u  th e r e  o n  th e  d a y  o f  J a n u a r y  fifth , 

1916? A .  Y e s ,  s ir .
Q . W h a t  t im e  d id  y o u  le a v e  th e  w o r k s  o n  t h a t  

d a y ?  A .  I  l e f t  a b o u t  te n  m in u te s  a f t e r  fo u r .

Q . A n d  w h e r e  d id  y o u  go  w h e n  y o u  le f t  th e  

w o r k s ?  A .  T o  th e  R a r i t a n  R iv e r  s ta t io n .

Q . A t  P a r l i n ?  A .  A t  P a r l in . 40
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Q. D id  y o u  see  e ith e r  M r. K a lle b e r g  o r  M r. 
J a n d e ru p  a t  th a t  s ta t io n ?  A . Y e s , s ir .

Q. W h e re  d id  y o u  see th e m ?  A . S ta n d in g  on 

th e  o p p o site  s id e  o f  th e  s ta t io n  r ig h t  a lo n g s id e  
o f  tw o  fr e ig h t  ca rs , b a c k e d  in  th e re  a b o u t fo u r  
o ’c lo c k  o r te n  m in u te s  p a s t  fo u r. W h ile  I  stood 
th ere  th e y  w e re  b a c k e d  in .

10 Q. W h ile  y o u  sto o d  th e re  th e y  w e re  b a c k in g  in ?  
A . Y e s .

Q . H o w  w id e  w a s  th e  sp a ce  b e tw e e n  w h e re  th o se  
fr e ig h t  c a rs  w e re  s ta n d in g  a n d  th e  tr a c k  on  w h ic h  
th e t r a in s  to  S o u th  A m b o y  r a n ?  A . A b o u t  tw o  
fo o t s ix .

Q. T w o  fo o t  s ix  fro m  w h e re ?  A . F r o m  c a r  to  
ca r.

Q. D id  y o u  see b o th  M r. K a lle b e r g  a n d  M r. 
J a n d e ru p  s ta n d in g  th e re ?  A . Y e s , s ir .

20 Q. W e r e  y o u  s ta n d in g  th e re ?  A . N o . I  w a s  
s ta n d in g  on  th e  o p p o site  side.

Q. H o w  m a n y  m en  w e re  th e re ?  A . O h, I  sh o u ld  
ju d g e  fo u r  o r five h u n d red .

Q. Y o u  w e re  in  c h a rg e  o f  th e  s h if t  th a t  w e n t 

o u t ju s t  b e fo re  th a t  t im e ?  A . I  w a s  in  c h a rg e  o f 
fo u r  h u n d re d  a n d  e ig h ty  m en  a t  th e  tim e.

Q. F o u r  h u n d re d  a n d  e ig h ty  m en  w e n t o u t a t  
th a t  t im e ?  A . Y e s , s i r ;  o f m y c ro w d  a lo n e.

Q. W e re  th e re  o th e r  m en  w e n t o u t a t  th e  sam e 
3 0  tim e ?  A . O h , y e s ;  co n sid e ra b le  a m o u n t o f  m en 

w e n t o u t a t  th e  sam e tim e.

Q . H o w  m a n y  m en  in  a l l  w o u ld  y o u  e stim a te  
w e re  a t  t h a t  s ta t io n  w a it in g  fo r  th a t  t r a in ?  A . 
O h, I  sh o u ld  ju d g e , a b o u t seven  h u n d red .

Q. H o w  b ig  is  th e  s ta t io n  p la tfo r m ?  A . O h, I  
sh o u ld  ju d g e  fro m  h ere  to  th a t  r a i l  th ere .

Q. A n d  h o w  lo n g ?  A . W e ll ,  th e  s ta t io n  w a s n ’t  
co m p leted  a t  th e  tim e, I  d o n ’t  th in k .

Q . S ta t io n  w a s n ’t  co m p le te d ?  A . A t  th e  tim e, 
4 0  no.
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Q. H a d  y o u  b een  in  th e  h a b it  o f ta k in g  th a t  

t r a in  r e g u la r ly ?  A . Y e s , s i r ;  e v e ry  n ig h t.
Q. W h a t  w a s  th e  c o n d itio n  o th e r  n ig h ts  a s  co m ­

p a re d  to  th a t  n ig h t?

The  Court : D o you mean as to numbers 
of people?

Q. A s  to  n u m b e rs  o f  p e o p le ?  A . A b o u t  th e  1 0  
sam e. T h a t  in c re a se d  ru s h  s ta r te d  a b o u t O c to b e r  

tw e n ty -th ird  o r tw e n ty -fo u rth .

Q . O f  1915? A . O f 1915.
Q . A n d  fro m  th a t  t im e  on  to  th e  d a te  o f  th e  

a c c id e n t i t  w a s  p r a c t ic a l ly  th e  sam e s iz e  c ro w d ?

A. Just the same; yes, sir.
Q . Y o u  to o k  t h a t  t r a in  e v e ry  n ig h t?  A . E v e r y

n ig h t.
Q . W h e r e  h a d  th e  p eo p le  sto o d  g e n e r a lly  w a it ­

in g  fo r  t h a t  t r a in ?  A . W e ll ,  th e y  w o u ld  s ta n d  20  
a l l  o ver th e  w h o le  p la ce . G e t  on  th e  c a rs  f i f t y  fo o t 

d o w n , a w a y  fro m  th e  s ta t io n , h o p  on.
Q. D o  y o u  m ea n  h o p  on  w h ile  i t  w a s  in  m o tio n ?

A . H o p  on  w h ile  i t  w a s  in  m o tio n .
Q . D id  th e y  a lw a y s  s ta n d  o n  th e  s ta t io n  sid e  

o f  th e  t r a c k ?  A . O n  a l l  s id es.
Q. W h a t?  A . O n  b o th  sid es.
Q. V e r y  m a n y  o f  th em  h a b it u a lly  s ta n d  on 

e ith e r  s id e ?  A . Y e s . I  sh ou ld  ju d g e  a b o u t “ fifty-

f i f ty ” . 30
Q . A b o u t  f if ty - f if ty ?  A . A b o u t  fifty -fifty .
Q . H o w  fr e q u e n tly  h a d  y o u  seen  m en  h o p  on ?

A . W e ll ,  th e  n ig h t  p re v io u s  to  th a t  I  seen  a  m an  
k n o ck e d  d o w n  h o p p in g  on  o n  th e  s ta t io n  sid e.

M r . Sm it h : I  a s k  th a t  be  s tr ic k e n  o u t.
The Court: Just answer the question.

Q . H o w  fr e q u e n tly  h a d  y o u  seen it?  A . W e ll ,  

i t  w a s  d on e e v e ry  n ig h t.
Q . H a d  y o u  e v e r  seen  a n y  tro u b le  c a u se d  b y  4 0
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a n y b o d y  h o p p in g  o n ? A . W e ll ,  th e  n ig h t  b e fo re  I  

seen  a  m a n  k n o ck e d  d o w n .
Q . H o w  w a s  h e  k n o c k e d  d o w n ?  A . M a n  h o p p e d  

o n  th e  c a r  a n d  a n o th e r  m a n  fo llo w e d  u p  b e h in d  
h im , a n d  w a lk e d  a lo n g s id e  o f  h im  a n d  k n o c k e d  
h im  r ig h t  d o w n , fe llo w  s w in g in g  o u t fro m  th e  

ca r.
1 0  Q- W h a t  a b o u t th e  a cco m m o d a tio n s  o n  th e  c a rs  

fo r  th e  c ro w d ?  H o w  m a n y  c a rs  w e re  th ere . A . 
W e ll ,  I  d o n ’t  k n o w , b u t  I  k n o w  th e y  w o u ld  le t  

th em  s ta n d  u p , r id e  o n  th e  p la tfo r m s  a n d  s i t  on  

th e  s te p s  r id in g  d o w n  to  S o u th  A m b o y .
Q . Y o u  s a y  th e y  le t  th em . W a s  th e r e  room  

in s id e  fo r  th e m ?  A . N o , th e re  w a s n ’t .  I  s to o d  
o n  th e  p la tfo r m  a  g o o d  m a n y  n ig h ts  m y s e lf.

Q . D id  y o u  do th a t  fro m  c h o ic e ?  A .  N o . A l ­
w a y s  cro w d e d . S ta n d in g  u p  in  th e  a is le . A n y - 

2 0  b o d y  in  se a ts .
Q . H o w  lo n g  a  tim e  h a d  th a t  c o n d itio n  co n ­

tin u e d ?  A . O h, I  sh o u ld  ju d g e  fro m  a b o u t O c to ­

b er, a t  th e  tim e  th e y  p u t  th e  la r g e  cro w d  o f  m en 

on.
Q . D u r in g  t h a t  t im e  h a d  th e  s iz e  o f  th e  t r a in  

b een  in c re a se d  a n y ?  D id  th e y  ru n  a n y  m o re  c a r s  
in  J a n u a r y  th a n  th e y  d id  in  O c to b e r?  A . N o t  

t h a t  I  n o tic e d , no.
Q . W e r e  th e re  a n y  g u a rd s  a ro u n d ?  A . N o , 

s o  s ir .
Q . E ith e r  th is  n ig h t  o r a n y  n ig h t  b e fo re  d id  

y o u  ever— d id  a n y o n e  w a r n  y o u  to  k e e p  b a c k  

fro m  th e  t r a c k ?  A . N o , s ir .
Q . D id  y o u  e ver h e a r  th em  w a rm  a n y b o d y ?  A .

N o , s ir .
Q . D o  y o u  k n o w  h o w  lo n g  M r. J a n d e ru p  o r M r. 

K a lle b e r g  h a d  w o rk e d  fo r  y o u  th e re ?  A . W e ll ,  I

d o n ’t  ju s t  rem em b er n o w .
Q . D o  y o u  k n o w  w h a t  y o u  p a id  th em ? A . Y e s ,

4 o  s ir .
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Q . W h a t  w a s  i t ?  A .  F o u r  d o lla r s  o n  w e e k  d a y s , 

th a t  w a s  th e  f ir s t  five  o f  th e  d a y s , a n d  five  d o lla r s  

a n d  se v e n ty -fiv e  c e n ts  o n  S a tu r d a y s ,  a n d  e ig h t  

d o lla r s  on  S u n d a y .
Q . D id  th e y  a l l  w o r k  a l l  s e v e n  d a y s ?  A .  Y e s ,  

s ir .
Q . D id  y o u  see  e ith e r  M r. K a l le b e r g  o r  M r. 

J a n d e r u p  a f t e r  th e  t r a in  c a m e  in to  th e  s ta t io n  1 0  

t h a t  n ig h t ?  A .  W e ll ,  b e fo re  i t  l e f t  th e  s ta t io n  I  

w a lk e d  u p  a n d  a s k e d  M r. J a n d e r u p , a n d  he 

c o u ld n ’t  t a l k  to  m e.
Q . W h e r e  d id  y o u  w a lk  in ?  A .  I  w a lk e d  in  th e  

en d  o f  th e  c a r .
Q . I n  th e  t r a i n ?  A- I n  th e  tr a in .
Q . A n d  h e  w a s  s i t t i n g  th e r e ?  A .  A n d  h e  w a s  

s i t t in g  th e re , a n d  h e  w a s  s p i t t in g  u p  b lo o d , a n d  

h e  c o u ld n ’t  ta lk .  S o  I  w a lk e d  d o w n  to  M r. W a r ­

re n , a n o th e r  m a n  w a s  h u r t  th e re , a n d  h e  w a s  2 0  

s i t t in g  o n  th e  e n d  o f  th e  c a r , a n d  h e  w a s  h u r t  a  

l i t t l e  b it ,  to o .
Q . D id  y o u  see  M r. K a l le b e r g ?  A . Y e s ,  s i r ; h e 

w a s  s p it t in g  b lo o d  w h e n  I  w a lk e d  u p  to  h im , a n d  

h e  c o u ld n ’t  t a l k  to  m e.
Q . A n d  d id  y o u  see  M r. J a n d e r u p , to o ?  A . M r. 

J a n d e r u p  w a s  r ig h t  b e h in d  M m .
Q . And h e  w a s  s p it t in g  b lo o d  a ls o ?  A .  Y e s .

Q . A n d  y o u  h a d  s e e n  th o se  m e n  ju s t  b e fo re  t h a t  

s ta n d in g  o n  th e  o p p o s ite  s id e  o f  th e  t r a c k ?  A .  3 0  

S t a n d in g  o n  th e  o p p o s ite  s id e  o f  th e  t r a c k .

Q . A n d  th e y  w e r e  n o t  s p it t in g  b lo o d  th e n , w e r e  

th e y ?  A . N o , s ir .
Q . D id  y o u  n o t ic e  a n y t h in g  a s  th e  t r a in  p u lle d  

in to  th e  s ta t io n , a n y t h in g  o u t o f  th e  o r d in a r y ?  A .

N o .

B y  the  Court :
Q . W h e r e  w a re  y o u  s ta n d in g , s ir ?  A .  I  w a s  

s ta n d in g  r ig h t  in  f r o n t  o f  th e  s ta t io n . 4 0



20

Edward S. Smith— Direct.

Q . O n  th e  p la t fo r m  i t s e l f ?  A .  O n  th e  w o u ld -b e  
p la t fo r m .

Q . O n  th e  w h a t ?  A .  W o u ld -b e . I t  w a s n ’t  fin ­

is h e d  a t  th e  t im e , I  d o n ’t  th in k .

B y  Mr. F ort :

Q . W a s  i t  a  p la t fo r m  t h a t  w a s  b e in g  b u i l t  u p , 

1 0  a  w o o d e n  p la t fo r m ?  A .  N o . J u s t  c in d e rs  th e re . 

T h e r e  w a s  n o  w o o d e n  p la t fo r m  th e r e  a t  th e  

tim e .

Th e  Court : N o wooden platform at all?

A .  N o , s ir .

Q . W e r e  th e  c in d e r s  c o m p le te ly  le v e lle d  o u t  a t  

th e  t im e ?  A .  N o . B a d  sh a p e .

Q . H o w  b ig  a  s p a c e  w a s  le v e lle d  o u t  c le a r ?  A .  

I  s h o u ld  ju d g e  a b o u t th e  w id th  o f  th is  ro o m , a n d  

3 0  a  d is ta n c e  o u t.

Q . T h a t  w a s  c le a r ?  A .  T h a t  w a s  c le a r .

Q . And level? A . W e ll ,  n o t  exactly level.
Q . T h is  n ig h t  w e  a r e  s p e a k in g  o f, w h e n  y o u  

g o t  o n  th e  t r a i n  w a s  th e  t r a in — w a s  e v e r y b o d y  

s e a te d  o n  th e  t r a i n ?  A .  O h , n o . H a d  a l l  y o u  

c o u ld  d o  to  sq u e e ze  in to  th e  h u r t  m en . A n d  I  r e ­

m e m b e re d  tw o  g e n tle m e n  g iv in g  u p  th e ir  s e a ts  

fo r  o n e  o f  th e  fe l lo w s  w a s  h u r t .

Q . W h a t  a b o u t— d id  th e  t r a in  m a k e  u p  a n d  

s t a r t  a t  P a r l i n ?  A .  N o . T h e y  c a m e  d o w n  fr o m  

a  p la c e  c a l le d  G ille s p ie s .

Q . H o w  a b o u t  i t  c u s to m a r ily ,  w a s  th e re  a n y b o d y  

in  th e  t r a i n  w h e n  y o u  g o t  th e r e ?  A .  O h , y e s . 

T h e y  ta k e  u p  p a s s e n g e r s  fr o m  G ille s p ie s .

Q . H o w  m a n y  p e o p le  w e r e  o n  w o u ld  y o u  s a y  b e ­

fo r e  i t  g o t  to  P a r l i n ?  A .  O h , I  s h o u ld  ju d g e  o n e  

o r  tw o  h u n d re d .

Q . A b o u t  tw o  h u n d r e d ?  A .  Y e s .

Q . W h a t  w a s  th e  k in d  o f  ty p e  o f  e q u ip m e n t o n  

t h a t  t r a in ,  M r. S m ith ?  A .  A l l  o id -tim e  w o o d e n
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c a rs . I  h a v e  se e n  th e m  w it h  th e ir  d ra w -h e a d s  

p u ll  o u t  a n d  le a v e  th e  c a r s  b e h in d  a n d  th e  e n g in e  

a n d  o n e  c a r  g o in g  a h e a d , a n d  b a c k  u p  a n d  g e t  

th e m  b a c k . I  h a v e  o fte n  ro d e  in  b o x  c a r s  d o w n  

fro m  th e re .
Q . O n  th is  p a r t ic u la r  t r a i n ?  A . T h e y  b a c k e d  

in  a  b o x  c a r  th e r e  o n e  n ig h t  to  t a k e  u s  d o w n .

Q . O n  th e  n ig h t  o f  th e  a c c id e n t  W h at s o r t  o f  j o  

c a r s  w e r e  t h e y ?  A .  T h e  s a m e  o ld  w o o d e n  c a r s .

Q . W e r e  t h e y  R a r i t a n  R iv e r  R a i lr o a d  C o m p a n y  

c a r s ?  A .  R a r i t a n  R iv e r  R a ilr o a d , y e s .

Q . A l l  o f  th e m ?  A .  I  d o n ’t  re m em b er.

Q . W h a t  a b o u t  l ig h t s ?  A .  W e l l ,  w e  n e v e r  h a d  

a n y  lig h ts .
Q . M a k e  a n y  d iffe r e n c e  w h a t  t im e  i t  w a s , o r  d id  

y o u  a lw a y s  co m e a t  fo u r  o ’c lo c k ?  A .  I  a lw a y s  

w e n t  a t  fo u r  o ’c lo c k .
Q . D a r k  th a t  t im e  in  J a n u a r y ,  w a s  i t ?  A .  N o , 2 0  

i t  w a s  r a th e r  a  fin e  d a y . I  h a d  m y  o v e r c o a t  o n  

m y  a rm . I t  w a s  r a th e r  a  fin e  d a y .

Q . Y o u  h a v e  s a id , M r. S m ith , th a t  y o u  s a w  M r. 

J a n d e r u p , a n d  M r. K a l le b e r g  a n d  M r. W a r r e n ,  a l l  

th r e e ?  A .  Y e s .
Q . W e r e  th e y  a l l  in  o n e  c a r ?  A .  T h e y  w e r e  

a l l  in  o n e  c a r .
Q . W^as a n y b o d y  s p it t in g  b lo o d  t h a t  y o u  n o t ic e d  

b e s id e  M r. J a n d e r u p  a n d  M r. K a l le b e r g ?  A . N o .

M r. Sm it h : I object.
Mr. F ort : T h a t  is  p u r e ly  fo r  id e n t if ic a ­

tio n .
Mr. Sm i t h : H e  s a id  h e  k n o w s  J a n d e r u p  

a n d  K a l le b e r g ,  a n d  i t  is  n o t  n e c e s s a r y . I  o b ­

je c t .

By  the  Co u rt :
Q . H o w  m u c h  o f  th is  p la c e  h a d  b e e n  u s e d  a s  a  

w a it in g  p la c e  fo r  th e  t r a in s ?  A .  W e l l ,  I  d o n ’t  

k n o w  a s  th e y  e v e r  f i lle d  in  a n y  p la c e . B e c a u s e
4 0
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th e y  g o t  o n  a l l  p la c e s . N e v e r  m a d e  a n y  d iffe re n c e . 

E v e n  a f t e r  th e  t r a i n  p u lle d  o u t  fr o m  th e  s ta t io n  

f i f t y  fe e t  on  a  cro ss-ro a d , th e y  w o u ld  h o p  on.

Q . I  am  s p e a k in g  n o w  w it h  r e fe r e n c e  to  th e se  

b o x  c a rs . A .  B o x  o a rs  w e r e  b a c k e d  u p  r ig h t  

d ir e c t ly  in  fr o n t  o f  th e  s ta t io n , a n d  th e  e n g in e  

p u lle d  a w a y .
10 Q . W e r e  th e y  th e re  a t  o th e r  t im e s ?  A .  N o . 

F i r s t  t im e  I  e v e r  se e n  th e m  th e re .

Q . S o  t h a t  y o u  d o n ’t  k n o w  m e n  e v e r  h a v in g  

b e fo re  s to o d  b e tw e e n  th e  b o x  c a r s  a n d  th e  t r a c k  

o f  th e  o n c o m in g  t r a in ?  A . N o , I  d o  n o t .

Q . W a s  th e  c o n d it io n  o f  th e  g r o u n d  a l l  th e  

sa m e  a r o u n d  th e r e ?  A .  W e ll ,  no. R a i ls  w e r e  

a b o v e  th e  g ro u n d .
Q. Y e s ,  I  s u p p o se  th a t ,  b u t  I  m e a n t a s  d is t in ­

g u is h e d  b e tw e e n  th e  s e c t io n  w h ic h  w a s  b e tw e e n  th e  

2 0  t r a c k s ,  a n d  th e  p a r t  w h ic h  y o u  h a v e  d e s c r ib e d  a s  

la r g e  a s  th is  ro o m , w h e re  p e o p le  c u s to m a r i ly  w a i t ­

ed, w h a t  w a s  th e  c o n d it io n  in  th e —  A .  W e ll ,  

th e re  w a s  ju s t  a sh e s  th e re . T h a t  w a s  th e  o n ly  

d iffe re n c e .

Q . I n  a l l  p a r ts ?  A .  T h a t  is  a ll .

Q . A n y  p a r t  o f  i t  r a is e d ?  A .  N o . A l l  e v e n  

w it h  th e  t r a c k .
Q . W a s  i t  c u s to m a r y  o r  n o t  f o r  p e o p le  to  s ta n d  

o n  th a t  s id e  o f  th e  t r a in ,  w a it in g  fo r  th e  t r a in  to  

3 0  co m e in ?  A .  O h , y e s , th e y  w o u ld  s ta n d  th e re  all; 

a lo n g . B e e n  th e r e  a s  lo n g  a s  I  c a n  re m em b er. 

A s  lo n g  a s  I  w o r k e d  th e r e  t h e y  h a v e  d o n e  th a t .

Mr. F ort : I  h a v e  fin ish e d .

Cross E xa m in a tio n  by Mr. Sm it h  :

Q . M r. S m ith , w h e n  d id  y o u  f ir s t  g o  to  w o r k  

in  D u P o n t s ?  A .  M a rc h .

Q . W h a t  y e a r ?  A .  1914.

Q . 1914? A .  Y e s .40
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Q . T h a t  is  w h e n  th e y  f ir s t  s ta r t e d  to  w o r k  th e ir  

w o r k s ?  A .  F i r s t  s t a r t e d  th e  ru s h .

Q . A n d  th e  w o r k s  a r e  o p p o s ite  th e  s ta t io n  c a l le d  

P a r l in ?  A .  Y e s ,  s ir .

Q. W e ll ,  n o w , th e r e  w a s  a n  o ld  s ta t io n  th e r e  

f ir s t?  A .  T h e r e  w a s  a n  o ld  s ta t io n  o n  th e  o p p o ­

s ite  s id e  o f  th e  s t r e e t ; y e s , s ir .

Q . A n d  t h a t  w a s  r e a l ly  c r e a te d  b y  th e  D u P o n t  l©  

p eo p le , w a s n ’t  i t ?  A .  Y e s .

Q . I n  o th e r  w o rd s , th e  D u P o n t  p o w d e r  p e o p le  

b o u g h t a  la r g e  t r a c t  o f  la n d  th e r e ?  A .  Y e s .

Q . A n d  th e n  t h e y  p u t  u p  a  s t r u c t u r e  a n d  g o t  

th e  r a i lr o a d  c o m p a n y  to  s to p  th e  t r a i n  a t  t h a t  

p la c e , d id n ’t  th e y ?

M r. F ort : W ait a moment. I  don’t know 
as that is material.

M r. Sm i t h : P e r fe c t ly .

A .  T h a t  w a s  b e fo re  th e  a c c id e n t , q u ite  so m e  

tim e .

M r. Sm it h  : I ask that be stricken out.
Mr. F ort : I  do not know that Mr. Smith 

knows what the railroad company did.
Mr. Sm it h : T h e  q u e s tio n  is  th e re , a n d  i f

th e  w itn e s s  k n o w s  h e  c a n  a n s w e r  it .  U n le s s  

th e  C o u r t ,  o f  c o u rs e , s a y s  i t  is  n o t  a  p r o p e r  

q u e s tio n .
SOThe  Co urt : L e t  u s  g e t  on . H e  seem s to  

h a v e  a n s w e r e d  th e  q u e s tio n .

Q . M r. S m ith , th e re  is  a  r o a d  th a t  r u n s  r ig h t  

a lo n g s id e  o f  th e  o ld  s ta t io n , is n ’t  th e r e ?  A .  Y e s , 

th e r e  is , r ig h t  b e h in d  th e re .

Q . T h a t  is  q u ite  a  w id e  ro a d , is n ’t  i t ?  A .  B e ­

h in d  th e  s ta t io n , y e s .

Q . A n d  th e  t r a in  u s e d  to  s to p  u p  a t  th e  s ta t io n  

th a t  y o u  c a l le d  th e  o ld  s ta t io n , th a t  is  n e a r e r  to  

S o u th  A m b o y ?  A .  Y e s . 40
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Q . A n d  th e n  a r o u n d  O c to b e r , y o u  s a y , o r  so m e ­

tim e  th a t  t im e , th e y  c o m m e n ce d  th e  e r e c t io n  o f  a  

s ta t io n  a t  w h a t  y o u  c a l l  P a r l i n ?  A .  Y e s .

Q . T h a t  w o u ld  b e  fu r t h e r  to w a r d s  G il le s p ie s  

to w a r d  th e  o ld  s ta t io n ?  A . O n  th e  o p p o s ite  s id e  

o f  th e  ro a d .

Q . I t  is  o n  th e  o p p o s ite  s id e  o f  th e  ro a d , is  t h a t  

l O  r ig h t ?  A .  Y e s .

Q . S o  i f  w e  s a y  th e  r o a d  r a n  l ik e  th is  r a i l  in  

f r o n t  o f  th e  ju r y ,  th e  o ld  s ta t io n  w o u ld  b e  o n  t h a t  

s id e  o f  th e  r o a d ?  A .  Y e s ,  s ir .

Q . A n d  th e  n e w  s t a t io n  w a s  e r e c te d  d o w n  h e re  

o n  th e  o p p o s ite  s id e  o f  th e  r o a d ?  A .  Y e s ,  s ir .

Q . A n d  q u ite  so m e  d is ta n c e  fr o m  th e  ro a d , 

w a s n ’t  i t ?  A .  Y e s .

Q . A n d  th e  la n d  fr o m  th e  r o a d  in to  th e  n e w  

s ta t io n  w a s  p r a c t ic a l ly  le v e l,  w a s n ’t  i t ?  A .  W e ll ,  

2 0  I  w o u ld n ’t  s a y  th a t ,  no.

Q . W e ll ,  n o w , d o  y o u  re m e m b e r?  A .  I f  y o u  r e ­

m em b e r i t  w a s  d o w n  in  a  g u lle y ,  a n d  i t  w a s  a ll  

f i l le d  in  th e re .

Q . I t  w a s  fi l le d  in  w h e n  th e y  e re c te d  th e  s t a ­

t io n ?  A . B u t  i t  w a s n ’t  c o m p le te d  a t  th e  tim e .

Q . I t  w a s  fi lle d  in  fr o m  th e  r o a d  d o w n  to  th e  

s ta t io n , b e fo re  th e y  s ta r t e d  th e  s t a t io n ?  A .  P a r t ­

l y  fille d , y e s .

Q . W h a t  d o  y o u  m e a n  b y  p a r t ly ?  A .  W a s n ’t  

3 0  c o m p le te d .

Q . W h a t  d o y o u  m e a n  b y  c o m p le te d ?  W a s  i t  

9/10  d o n e ?  A .  I t  w a s n ’t  u p  to  th e  g r a d e  le v e l.

Q . W h a t  w a s  th e  g r a d e  le v e l?  A .  T h e  g r a d e  

le v e l w a s  th e  ro a d .

Q . T h e  g r a d e  le v e l  w a s  th e  r o a d ?  A .  Y e s .

Q . T h e  r o a d  r a n  a t  a n  in c lin e , d id n ’t  i t ?  A .  

A f t e r  sh e  g o t  a b o u t  f i f t y  fo o t  a b o v e  th e  s ta t io n , 

y e s .

Q . A b o v e  th e  s ta t io n , d o  y o u  m e a n  w e s t  o f  th e  

4 0  s ta t io n ?  A .  A s  sh e  g o t  to w a r d s  th e h o te l, s h e  

w e n t o n  th e  in c lin e .
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Q . T h e n  th e  h o te l w a s  b a c k  o f  th e  n e w  s ta t io n , 

w a s n ’t  i t ?  A .  C o n s id e r a b le  d is ta n c e .

Q . Q u ite  so m e  d is ta n c e ?  A .  Y e s ,  s ir .

Q . N o w , th e  la n d  is  a l l  c le a r  fr o m  th e  h o te l, 

r ig h t  d o w n  to  th e  t r a c k ,  is n ’t  i t ?  A .  A  r o a d  th e re , 

a  fe n ce .

Q . A n d  a ls o  th is  s id e  o f  th e  r o a d  w h e r e  th e y  

p u t th e  n e w  s ta t io n  is  a l l  c le a r ?  T h a t  is  tr u e , 1 0  

is n ’t  i t ?  A .  A b o u t  fro m  h e re  to  th e  m i l ,  y e s .

Q . A b o u t  fro m  y o u  to  th e  r a i l?  A .  Y e s ,  a n d  

in  b a c k  o f  i t  th e re  is  a  fe n ce , o w n e d  b y  th e  D u - 

P o n ts ,  a r o u n d  th e  h o te l.

Th e  Co urt : Y ou haven’t a diagram, have
y o u ?

Mr. Sm it h : I  have a picture.
The  Co urt : I f  w e  c o u ld  u se  th em , i f  th e y

a r e  a v a ila b le ,  t h e y  w o u ld  b e  h e lp fu l,  p e rh a p s .

Mr. F ort : W h e n  w a s  th a t  ta k e n , M r. 

S m it h ?  A r e  y o u  g o in g  to  p ro v e  i t  fo r m a lly  

la t e r ?

M r. Sm i t h : I can’t prove it, but I know
that is the condition.

Th e  Co u rt : A t what time?
Mr. Sm i t h : I don’t know just what time.

A . I f  y o u  h a d  th e  o p p o s ite  v ie w  o f  th is  th in g  

h e re  y o u  w i l l  fin d  o u t  o n  th is  s id e  th e r e  is  a  g u lly .

Y o u  co m e o u t  o f  D u P o n t ’s  a n d  g o  d o w n  th is  h i l l ,  3 0  

a n d  c o m e  u p  th is  h i l l  to  g e t  on  th e  tr a c k s .

Q . H e r e  is  D u P o n t ’s o v e r  h e re ?  A .  Y e s ,  b u t  

th is  is  D u P o n t ’s H o te l.

Q . A s  I  u n d e r s ta n d  y o u  th a t  p ic tu r e  is  s u b s ta n ­

t i a l l y  c o r r e c t  e x c e p t  o n  th e  o p p o s ite  s id e  o f  th e  

s ta t io n  th e r e  w a s  a  g u l ly ?  A .  Y e s .

Q . T h a t  w a s n ’t  c o m p le te d ?  A . Y e s .

Q . T h is  s id e  w a s n ’t ?  A .  A n d  th is  s id e  w a s n ’t  

c o m p le te d  a t  th e  tim e .

Q . W h a t  w a s n ’t  c o m p le te d  a t  th e  t im e ?  A .  T h e r e  4 0  
w a s  a  k in d  o f  a  g u l ly  r ig h t  in  h e re .



Edward S. Smith— Cross.

M r . F ort : F o r  th e  r e c o r d  I  t h in k  h e  

s h o u ld  in d ic a te  w h a t  s id e  o f  th e  s t a t io n  h e  is  
r e fe r r in g  to .

Q . W h a t  d ir e c t io n  is  th a t  to w a r d s  G i l le s p ie s ?  

A .  T h a t  is  th e  o p p o s ite  s id e .

Q . W h a t  d ir e c t io n  is  th a t ,  s o u th  o r  n o r th  o r  

e a s t  o r  w e s t  fr o m  G il le s p ie s ?  A .  T o w a r d s  G il-  

1 0  le sp ie s . I  d o n ’t  k n o w .

By  Mr. F ort:

Q . I s  i t  to w a r d s  N e w  B r u n s w ic k ?  A .  I t  is  
to w a r d s  N e w  B r u n s w ic k .

Mr. F ort : W e  w i l l  c a l l  N e w  B r u n s w ic k  
w e s t  a n d  th e  o th e r  e a st .

By  Mr. Sm it h :

Q . T h a t  is  to w a r d s  N e w  B r u n s w ic k ?  A .  A r o u n d
20

th e  c u r v e  o f  th e  tr a c k .

Q . A n d  th is  is  to w a r d s  S o u th  A m b o y ?  A .  Y e s .  

By  the Court :

Q . A r e  th o s e  s m o k e s ta c k s  to w a r d s  N e w  B r u n s ­

w ic k  fr o m  th e  s ta t io n ?  A .  Y e s .  T o w a r d s  S o u th  
R iv e r .

By  Mr. Sm it h :

Q . W h a t  is  th e  d ir e c t io n , d o  y o u  k n o w ?  I s  t h a t  

3 0  to w a r d s  N e w  B r u n s w ic k ,  t h a t  w a y ?  A .  N o . 

S a m e  d ir e c t io n  th e  t r a c k  fo l lo w s  th e r e  is  to w a r d s  

N e w  B r u n s w ic k .

Q . T h a t  t r a c k  c u r v e s  a r o u n d ?  A .  Y e s .

Q . A n d  th e  t r a c k  g o e s  to w a r d s  N e w  B r u n s w ic k  

a f t e r  i t  c u r v e s ?  A .  Y e s .

Q . Y o u  d o n ’t  k n o w  th e  d is ta n c e  th e r e  a t  a l l ?  

A .  N o .

Q . T h a t  is  w h a t  y o u  c a l l  th e  h o te l?  A .  T h a t  

is  th e  o ld  h o te l, ye s .

4 0  Q . W a s  th is  la n d  a s  i t  is  n o w  in  th e  s a m e



Edward S. Smithy-Cross.

position at that time, as appears on this .¿'pic­
ture?

T he  Court : Do you mean the section im­
mediately adjoining the road?

M r. Sm it h : Yes, the section immediately 
adjoining the road.

Mr. F ort : Between the hoteL and the sta­
tion, is that it?

The  Co u r t : N o. His question is directed
between the station and the road.

Q. Between the road and the station was the 
land in substantially the same condition as de­
picted on this photograph? A. No.
C;Q. W hat was the difference? A. The small 

hollow that was in here between th is, gate and 
the station.

Q. How big a hollow? A. Oh, I should judge 
two or three feet.

Q. Two or three feet deep? A. Exactly.
Q. And how close to the track? A. Oh, I  

should judge about ten foot to the track.
Q. About ten feet from the track, is that right? 

.A. Yes.
Q. And then how wide was this depression, as 

you call it? A. W ent almost to Dupont’s fence.
Q. Almost, to the DuPont’s fence, is that right? 

A. Yes, sir.
Q. Then, in other, words, you mean the track 

sloped— the ground sloped about ten feet away 
from the track? A. Yes, sir.

Q. Sloped down? A. Yes, sir.
Q. And then went to the DuPont’s? A . Yes. 

DuPont’s used to use it for sewerage.
Q. Aside from the slope was. it level? A . Fairly 

good shape.
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By  the  Oo u r t :

Q. Where are the tracks on which the freight 
cars were? A. Bight here (indicating).

Q. The witness indicates a point opposite the 
station, is it? A . Bight opposite the station.

Q. And on the second track from the station?
A. Yes, sir.

10
M r. Sm it h  : I  will ask to have this 

marked.
Photograph marked D -l for identification. 

By  M r. Sm i t h :

Q. How long had Mr. Kalleberg and Mr. Jan­
derup been working there? A. I don’t remember 
how long they had been working for me.

Q. Janderup had only been working there about
2 0  seven days, hadn’t he? A. W ell, I don’t remem­

ber.
Q. Can’t you approximate? A. No, I couldn’t. 

I have quite a large pay roll, but I remember the 
men being on the pay roll.

Q. You don’t remember when Mr. Kalleberg 
first came there, do you? A. No, I don’t.

Q. Yon don’t know how many days prior to the 
time of this accident? A. No.

Q. You knew Mr. Kalleberg and Mr. Janderup, 
did you? A. Yes, sir.

Q. On this night or this day what time was it 
that you got over to the station? A . About ten 
minutes after four.

Q. About ten minutes after four? A. Yes.
Q. On this day you came out and went over to 

the station? A. Yes, sir.
Q. Stayed on the station side? A. Yes, sir.
Q. Then you saw these box cars come in there? 

A. Yes, sir.
40  Q. And the box cars went on the second track 

away from the station? A. Yes, sir.
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Q. And they stood still, is that right? A . Yes, 
sir.

Q. Then you saw some of the men coming over 
from the plant, did you? A. Yes, sir.

Q. They didn’t come along the road, did they?
A. W ell, some did come along the road, and some 
didn’t.

Q. And some walked right across the field, and 1 0  

over the tracks? A. Yes, sir.
Q. You didn’t see Mr. Janderup arrive there, 

did you? A. No, I didn’t.
Q. The first that called your attention to him 

was when you happened to look across from the 
station side? A. Yes.

Q. You saw Mr. Janderup and Mr. Kalleberg 
standing alongside of the freight cars, weren’t 
they? A. Yes, sir.

Q. And with their backs to the freight cars? 20  

A. Yes, sir.
Q. So that if this rail was the freight car, they 

were standing up against the freight car? A. Yes, 
sir.

Q. And the other track you say is about seven 
feet away? A. About two foot six between car 
and car.

Q. There was about two feet six between car 
and car, is that right? A. Yes.

Q. Did you see this train coming in? A. Yes, s o  
sir.

Q. And it came in from what you call Gilles­
pies? A. Yes, sir.

Q. And Gillespies is one, a couple of minutes 
from Parlin? A . Yes.

Q. And Parlin is only about twelve minutes 
from South Amboy, isn’t it? A . Yes.

Q. So that the total ride you would have from 
Parlin to South Amboy, would be about twelve 
minutes? A. Yes, about that. About fifteen min- 4 0  
utes.
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Q. As this train came along from Gillespies you 
could see it quite some distance, couldn’t you, be­
fore it approached the station? A. Yes, quite a 
good distance.

Q. And Mr. Janderup and Mr. Kalleberg stand­
ing along the freight cars? A. Yes, sir.

Q. The other car came up from Gillespies? A.
1 0  Yes, sir.

Q. And you could see it coming along? A. Yes, 
sir.

Q. You could see the men standing there? A. 
Yes, sir.

Q. There were other men in between the cars, 
were there? A. Yes, Mr. W est and Mr. Hopper, 
and Mr. Warren, there was quite a few.

Q. They were standing between the cars, and 
the other track? A. Yes.

20 Q. There were only about three of those freight 
cars, weren’t there? A. Yes, three.

Q. And there was room on the right side of the 
freight cars, wasn’t there? A. Yes.

Q. Plenty of room there? A. That was a con­
siderable distance before the station, though.

Q. It was up? A. Yes, it was up.
Q. It was up towards the old station? A. Yes, 

It was across the road.
Q. The train habitually stopped with the engine

30 beyond the old station, didn’t it? A. No.
Q. It does to this day, doesn’t it? A. I sup­

pose they would if they had quite a number of 
cars on, yes.

Q. They had six cars? A. Yes.
Q. And they always had about six cars for that 

train, didn’t they? A . W ell, sometimes, yes.
Q. And. the engine itself was across the road 

beyond the old station? A. W ell, it was about on 
the crossing, I should judge.

Q. And then the six cars went down past, and 
>nly one car really passed the new station, isn’t 
hat so? A. Yes, sir.

40
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By  the  Court :

Q. When you speak of an old road, where was 
that? A. Right here. That is a crossing (indi­
cating. ) Washington Road.

Q. Did the train come from the direction away 
from the station? A. Yes. Come where those 
cars are. Comes around the station.

1 0
B y  M r. Sm i t h :

Q. As the train came along and went on up, 
you say there were people to the Gillespie side of 
the freight cars, standing there, were there? A .
Yes.

Q. That was all open? A . Yes.
Q. And aJbove that, above the freight cars to­

ward the road was all open? A. Some people 
standing there; yes, sir.

Q. But you say Mr. Janderup, Mr. Kalleberg, 20 
and some others that you spoke, took their posi­
tion alongside of these freight cars? A. Yes.

Q. And the oncoming train coming from Gilles­
pies? A. Yes.

Q. Part of it got by? The engine got by, did 
you say that? A. W ell, I don’t know how it got 
by before the accident.

Q. You don’t know anything about that, do you?
A. No.

Q. You don’t know how the accident occurred 80 
there? A. I don’t know which first car hit them.

Q. You don’t know anything about that, is thal 
right? A. That is right.

Q. Now, of course, Mr. Smith, if they had 
stayed over where you were they would not have 
been hit on that side of the train, is that so? A.
That is a question. A  man got hit there the 
night before.

Q. You weren’t hit there, were you? A. I was 
the last man on the train every night.

Q. You were the last man on the train? A . 
Every night.

40
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Q. Every night, is that right? A. Yes, sir.
Q. And you were on the station platform, as 

they call it? A . Yes.
Q. That is over at the station side? A . I  stood 

alongside.
Q. These men that got on there were all work­

men of the DuPont Powder Company, were they?
1 0  A . Yes.

Q. You didn’t see Kalleberg hit or Janderup 
hit, did you? A. No, I didn’t see either one of 
them hit.

Q. Didn’t see any of that? A. No.
Q. You don’t know how many men got on the 

train coming towards South Amboy, do you? A. 
No.

Q. On this night? A. No, I couldn’t say.
Q. Some of the men went on toward the other

20  direction? A. Yes.
Q. Took trains for the other direction? A. 

Very few.
Q. W ell, some of them? A. Yes.
Q. You don’t know how many? A. No.
Q. And some of them got on at Parlin, and 

some of them lived at Parlin, didn’t they? A. Not 
any of my men; no, sir.

Q. None of your men? A. None of my men 
lived in Parlin.

3 0  Mr. Sm it h : That is all.
Mr. F ort : There are certain questions that

I would like to ask this witness, which are 
not— well, I suppose, are re-direct.

The  Co u rt : W hat is it you want to ask?
Mr. F ort : I want to ask some questions

about this photograph which wasn’t in evi­
dence at the time.

T h e  Court : D o on.

40
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Re-Direct E xam in atio n  by  Mb. F ort :

Q. Mr. Smith, will you indicate as nearly as 
you can on this picture, the exact length and 
width of what you have referred to, as the cleared 
space around the station, on the night of this 
accident? A . W ell, that is what I mean, the clear 
distance is about from here to where that man is ^  
sitting to that rail there.

Q. To the rail or about the side? A. To aJbout 
the rail, yes. And on this side there is about 
two foot six between the two cars. Just as 
though that was the side of the car sticking over 
the rail, and there is about two foot six be­
tween.

Q. You said on your direct evidence that the 
station platform was being covered with cinders?
A. Yes, this was all newly filled in cinders. 2Q

Q. W hat I mean is, how far did that newly 
filled in cinders run? A ll the way to the gate 
shown in the picture? A.. W ell, no. There was a 
hollow in here.

Q. Where was that hollow? A. Out between 
the gate and the station there.

Q. About how far? H alf way? A. About half 
way, I should judge. This is all filled in here.
This was a deep ditch in here.

Q. And it was filled in, half way from the gate 
to the station was filled in to the station building?
A  Yes.

Q. I mean from the station to a point half way 
between that and the gate was all filled in? A.
Yes.

Q. How far on the opposite side of the station 
was it filled in? A . No filling in there at all.
Just as the picture shows it there.

Q. I mean beyond the station building towards 
New Brunswick? A. I should judge about ten 40
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feet, but it comes right up to the side of the 
building, and that was all ditch. You could come 
out of the DuPont yard there and down in the 
gully here, on the gully— on the hill. There was a 
hill about ten or fifteen feet.

Q. So that the cleared station platform on the 
night of this accident didn’t run at all to the New 

10  Brunswick side of the station, except a few feet? 
A. A  few feet.

Q. How far is it approximately, if you know, 
from the gate to the station? A. I don’t know.

Q. About what? I mean is it fifty feet, or one 
hundred feet, or two hundred feet? A. I should 
judge about one hundred feet.

Q. So that then the cleared space from the sta­
tion to this gully that you say was between the 
station and the gate was about fifty feet long, is 

20  that right? A. Yes.
Q. W hat was the next train after this to leave 

the station for South Amboy? A. I don’t know.

The  Court : Is that of any concern here?
Mr. F ort : In some of the cases I think so,

sir. Question of the sufficiency of the accom­
modations is raised in the pleadings.

T h e  Court : Yes, I know, but it is the 
accommodation at this time. Not some other 
time subsequent to it.

8 0  Mr. F ort : That is all.
The Co u rt : That is all, Mr. Smith?
Mr. Sm it h  : That is all.

A djourned to Tw o  P. M.
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A fternoon Session, Tw o  P. M.

N els K . Janderup, one of the plaintiffs, being 
duly sworn on bis oath, according to law, saith :

D irect E xa m in a tio n  by  Mr. F ort :

Q. Mr. Janderup, where do you live? A. Perth 1 0  

Amboy.
Q. How long have you lived there? A. Thirty- 

six years.
Q. How old are you? A. About fifty-four, go­

ing on fifty-five.
Q. In January, 1916, by whom were you em­

ployed? A. By the DuPont Powder Works.
Q. What were you doing there? A. Carpenter 

work.
Q. And who was your boss? Who was over 20  

you? A. I forget the name of the foreman. I  
don’t remember the name of the foreman. Is that 
what you mean?

Q. Yes.

Th e  Co u r t : I suppose that is not very 
particular?

M r. F ort : N o, it is not.

Q. How long had you been employed at the Du­
Pont works as a carpenter? A. Six days. 3 0

Q. When did you begin? W hat date did you be­
gin to work there? On what day of the week?

T he  Court : He said he had been there six 
days.

Q. Had you been working every day there for 
the six days? A. Except one day Sunday I didn’t 
work.

Q. What time was your work through at the Du­
Pont Works? A. Four o’clock. 40
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Q. And after your work was through what were 
you in the habit of doing, during the six days that 
you did work there? A. Why, sometime I took the 
automobile home, and I got tired of that and then 
I came down and took the train.

Q. How many times had you taken the train 
before the day of this accident? A. Three days I 

1 0  think.
Q. On the day of the accident what train did you 

try to take or plan to take? A. Due there 4.15 I 
believe.

Q. Now, did you leave your work and go down 
to take that train? A. Yes, sir.

Q. How did you go? A. Why, I went out of the 
gate and because there was no fence around there 
or nothing I went across, like a good many others 
does, across the field, and I come over and I saw 

2 0  the big crowd on the other side of the track, so I 
stood on this side, and just as I come over there—

Q. W ait a minute. You say you saw a big 
crowd on the other side of the track. Now, what 
side, the station—  A. The station side, yes.

Q. There was a big crowd? A. There was a big 
crowd there.

Q. Which side had you taken the train from the 
night before? A. From the station side.

Q. Why did you take the other side this time? 
30  A. Why, because on account of the crowd, and the 

night before I pretty near got knocked down, so I 
thought there was a little more room on the other 
side, and I had my ticket so I didn’t need to go 
over there.

Q. You had your ticket to South Amboy? A. 
Yes, sir.

Q. On the Raritan River Railroad? A. Yes, sir. 
Q. W as there anybody else on the side where you 

stood? A. Yes. There was quite a bunch.
Q. W hat do you mean by that? How many40
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would you say? A. W ell, I didn’t count them. I 
should think there would have been one hundred 
anyhow.

Q. How many were there on the other side by 
the station? A. Why, there must have been six 
hundred, I think, five or six. I couldn’t tell 
exactly.

10
B y  th e  Court :

Q. When you say on your side—  A. One hun­
dred or more anyway.

Q. (continued)— do you mean alongside of the 
freight cars? A. Yes, sir,

Mr. F ort : This witness has not yet testi­
fied about the freight cars at all yet.

T h e  Co u rt : I know he has not, but I am
trying to get a little ahead as fast as I can.

J ® ® 20
By  M r. F ort :

Q. Mr. Janderup, when you came to the station, 
or came to the place where you were standing wait­
ing for the train, were there any freight cars there?
A. No. Just when I get across they run them in 
there. About five minutes before train time.

Q. Were you there when they ran in? A. Just 
come across.

Q. You were just coming across? A. Yes, left 
them there when I was coming across. so

B y  the  Court :

Q. Which is it, were the cars there before you 
got there or did you get there first? A. No. The 
cars was there when I got over there.

B y  M r. F ort :

Q. You saw them coming into the position? A.
Yes, sir.

Q. Where did they stand? A. W as just about 4 0
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fifty feet on the easterly end of the station, from 
the station.

Q. Do you mean fifty feet east of the station? 
A. Yes, sir.

Q. Station building? Fifty feet east of the sta­
tion building? A. From the station.

The  Court : Station building, the building 
that is on there?

A. Yes, sir.

M r. F ort : Is east the direction toward the 
road where the old station was? W as the old 
station east of the new station?

T he  Court : Where is that photograph?

Q. Showing the witness, D. No. 1 for Identifica­
tion, looking at this photograph, Mr. Janderup, 

20 where, in reference to the station shown on the 
picture were the freight cars? A. I can’t see very 
good, but the freight cars—

B y  the  Court :

Q. Were they toward the road from the station 
or the other way? Here is the road, and here are 
the stacks, see those smokestacks up there? A. 
Yes.

Q. Now, where was it, nearer those from the sta- 
3 0  tion, or nearer those?

Th e  Co u rt : Y ou had better not use the
map if he does not understand.

Q. Were the freight cars that came there, were 
they nearer the road, or were they the other side 
of the station? A. They were near from the road, 
not towards the station.

B y  M r. F ort :

Q. Between the station and the road? A. Yes, 
sir.

40
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T h e  Court : I s  th e  E a s t  on th e  p ic tu r e  th is  
s id e ?

M r. S m ith  : T h e  E a s t  is  to w a r d  th is  sid e.

M r. F ort : T o w a r d s  the ro a d .

B y  M r. F ort :

Q. H o w  m a n y  c a r s  w e r e  th e re , M r. J a n d e r u p ?

A . I  a in ’ t  p o s it iv e . I  a m  s u r e  th e r e  w e re  th re e . 1 0  

Q . W h e r e  d id  y o u  s ta n d — w h en  y o u  g o t  to  th e  

s ta t io n  th e  c a r s  th e n  w e re  s ta n d in g  on  t h a t  t r a c k .  

N o w , w h e re  d id  y o u  g o ?  A . W h y ,  I  w e n t  in  

a r o u n d  th e r e  a n d  sto o d  b e tw e e n  th e  t r a c k  a n d  th e  

b o x  c a r s ,  a b o u t  th e  f ir s t  one.

Q . T h e  f ir s t  o n e  w h ic h  w a y , th e  n e a r e s t  o n e , to  

th e  D u P o n t  w o r k s  o r  th e  n e a r e s t  o n e  to  th e  r o a d ?

A . F i r s t  on e n e a r e s t  to  th e  D u P o n t  w o rk s .

Q . W h e r e  d id  y o u  s ta n d , in  f r o n t  o r  b a c k  o f  th a t  

c a r ?  T o w a r d  th e  fr o n t  o r  to w a r d s  th e  b a c k  o f  th a t  2 0  

c a r ?  A . T o w a r d s  th e  b a c k .

Q. W a s  th e re  a n y b o d y  e ls e  s ta n d in g  th e r e ?  A .

Y e s , s ir .

Q . B e fo r e  y o u  g o t  th e r e ?  A .  Y e s ,  s ir .

Q . H o w  m a n y  p e o p le ?  A .  W h y , I  d id n ’t  c o u n t  

th em . I  c o u ld n ’t  t e l l  y o u  h o w  m a n y .

B y  the  Court :

Q . W e ll ,  a b o u t  h o w  m a n y ?  A . O h , I  s h o u ld  

th in k  a b o u t te n , e ith e r  te n  o r  fifte e n . S o m e th in g  3 ^  

l ik e  it .

B y  M r. F ort :

Q . S t a n d in g  a lo n g  b y  th e  c a r ?  A .  B y  th e  c a r .

Q . W e r e  th e  o th e r  m en  s t a n d in g  a w a y  fro m  th e  

c a r ?  A .  Y e s ,  s ir .  T h e y  w a s  s ta n d in g  u p  th e  o th e r  

w a y , th e r e  w a s  a  c r o w d  th e re .

Q . B y  th e  o th e r  w a y  y o u  m ea n  to w a r d  th e  D u ­

P o n t  w o r k s ?  A .  Y e s ,  s ir .

Q . H o w  n e a r  th e  c a r  d id  y o u  s t a n d ?  A . W h y ,  4 0
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I  s to o d  ju s t  b etw e en  th e  tr a c k  a n d  th e ca r . I  

d id n ’t  to u c h  th e  b o x  ca r.
Q. Y o u  d id n ’ t?  A . N o.
Q . D id  y o u  s ta n d  th e re  u n t i l  th e  t r a in  ca m e in ?  

A . Y e s , s ir.
Q. D id  y o u  see th e  tr a in  co m in g ?  A . Y e s , s ir.
Q. W h e n  y o u  sa w — fro m  th e  tim e  y o u  fir s t  sa w  

j o  th e  tr a in  co m in g  u p  u n t i l  th e  tim e  y o u  g o t  on  th e  

t r a in  te ll  u s  w h a t  h ap p en ed .
Q. W h y , I  w a s  s ta n d in g  th e re  w a it in g  fo r  th e  

tr a in  to  s to p , a n d  i t  k eep  o n  m o v in g  s lo w ly , a n d  I  
see  som e co n fu sio n , a n d  I  h a d  to  lo o k  b a c k  a n d  
so m eb o d y I  g u e ss  s ta r te d  to  ju m p  on, a n d  o f co u rse  

so lo n g  a s  th e y  d id n ’t  com e to  th e  b o x  c a rs  th e re  
w a s  p le n ty  o f  room , th e y  c o u ld  com e b a c k , y o u  
k n o w , a n d  w h en  th e y  g o t  u p  to  th e  b o x  c a r  th e re  

w a sn ’t  room  e n o u g h , a n d  th e y  sh o ved  th e m  r ig h t  
2 0  in , a n d  w h en  th e y  g o t  u p  to  th e  b o x  c a rs  th e y  g o t 

to o  m a n y  th e re  a n d  th e y  ju s t  w h ir le d  th em  r ig h t  
a ro u n d , w h ir le d  th em  r ig h t  in  th ere , a n d  I  w a s  in  
on e o f  th em . A n d  w h en  th e  t r a in  s to p p e d  a s  soon  
a s  I  g o t m u lle d  in  th e re  I  g o t  to ta l  b la n k . C o u ld n ’t  

s a y  a n y th in g  m ore. A n d  w h en  th e  t r a in  sto p p ed  

a n d  I  g o t  lo o se  I  d ro p p ed  d ow n .
Q. Y o u  s a y  som eb od y tr ie d  to  ju m p  o n  a n d  th a t  

m ad e th is  c ro w d  w h ir l?  H o w  d id  th a t  a ffe c t  th e  
r e s t  o f th e  c ro w d ?  A . W e ll ,  su p p o se  th e re  w a s  

so n e v e r  no room  in  th e  c a rs  to  g e t  in sid e
Q. Y o u  d o n ’ t  u n d e rs ta n d  m y q u e stio n . Y o u  s a y  

th is  m an  tr ie d  to  ju m p  on. D id  h e  g e t  on o r  d id n ’t  

h e?

The Court: Did he get on the train?

A . I  c o u ld n ’t  say .
Q . H o w  d id  h is  g e t t in g  on th e  tr a in  a ffe c t  th e  

r e s t  o f  th e  p eo p le  in  th e  c ro w d ?  A . W h y , a s  f a r  

a s  I  k n o w  h is  fo o t s lip p e d  a n d  h is  fe e t s w u n g  o u t 
4 0 a n d  s tr u c k  a g a in s t  th e  o th ers  th a t  w a s  n e a rb y .
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Q. D id  h is  fe e t h it  y o u ?  A . N o, b eca u se  th e re  
w as o th ers  b e fo re  h e g o t  to  m e. I  w a s  in  th e  
b un ch  in  th e  cro w d  th ere , y o u  k n o w . I  d o n ’t  kn o w .

I t  cam e so q u ic k  th a t  I  d id n ’ t  k n o w  r e a lly  how .
Q. W a s  th e re  a n y b o d y  b etw een  y o u  a n d  th e  

tr a in — a n d  th e  p a sse n g e r  tr a in ?  A n y o n e  s ta n d in g  
in  fr o n t o f y o u  b e fo re  th e  p a sse n g e r  t r a in  cam e 

a lo n g ?  A . Y e s . 10
Q. S o m eo n e s ta n d in g  b etw een  y o u  a n d  th e  p a s ­

sen g e r tr a in  tr a c k ?  A . W e ll ,  no. T h e y  w ere  

s ta n d in g  a lo n g sid e , y o u  k n o w , b u t w h en  i t  com e 
up, a n d  th e  c ro w d  sh oved  u p  so q u ic k , w h en  th a t  

tr a in  k e p t on m o vin g , y o u  k n o w .
Q. W e r e  th e y  ju s t  s ta n d in g  a lo n g  th ere  in  fr o n t  

o f th e  fr e ig h t  ca r , one d eep ? A . Y e s .
Q. T h e re  w a s  on e m an  s ta n d in g  in  fr o n t  o f  th e  

o th e r?  A . N o.
Q. J u s t  one m an  a lo n g s id e  o f  th e  o th e r?  W e ll ,  2 0  

now , y o u  s a y  y o u  w e n t b lin d , M r. J a n d e ru p . H o w  

d id  y o u  g e t on  th e  t r a in ?  A . W h y , so m eb o d y 

p ick e d  m e u p  a n d  c a rr ie d  m e in .
Q. A n d  th en  w h a t  d id  y o u  d o ? A . W h y , th e y  

set m e in  th e  c a r  in  th e  sea t, u n t i l  w e  g o t d o w n  to  
S o u th  A m b o y , a n d  to o k  m e o u t  o f  th e re  a n d  p u t 

m e in  th e  s ta tio n . A n d  th e y  h a d  d o cto rs  th e re  I  
b e lieve  to  e x a m in e  m e, a n d  fo u n d  I  h a d  m y rib s, 
th re e  r ib s  b ro k e  a n d  o th e r  in ju r ie s , a n d  ja w  b ro ke , 
a n d  te e th  k n o ck e d  o u t, a n d  th re e  o r fo u r  te e th  a re  8 0  

s it t in g  o n  on e s id e  now .
Q. T h re e  o r  fo u r  te e th  d id  w h a t, M r. J a n d e r u p ?

A . K in d  o f  o u t o f  sh a p e  now .
Q. A n y  b ru ise s?  A . N o.
Q. W h a t  a b o u t y o u r  e y e s?  A . I  w a s  b lin d , a n d  

a s  f a r  a s  th e y  to ld  m e m y h ead  w a s  a l l  squ eezed  

up.

Mr. Sm ith  : I object to what they told you.

A . A n d  m y  eyes  a l l  b la c k  in  th e  fa c e  a n d  4 0  

squeezed.
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Q . Y o u  s a y  y o u  w e r e  b lin d . H o w  lo n g  w e re  y o u  

b lin d ?  A . O n  th e  w a y  g o in g  h o m e I  b e g in  to  se e  
a  l i t t l e  w ith  o n e  eye.

Q. W h a t  a b o u t  th e  o th e r ?  A .  W it h  th e  le f t  eye . 

I  c o u ld n ’t  see, n o t  u n t i l  a f t e r  I  g o t  h om e, o r  a  d a y  

o r  so  a fte r ,  th e n  a t  f ir s t  I  b e g u n  to  see  a  l i t t l e  
d a y l ig h t  w ith  th e  o th e r  one.

Q . W h a t  d id  y o u  d o ?  W h a t  d o c to r  d id  y o u  g o  
to ?  A . D r . M c D o w e ll.

Q . W h a t  is  he, a n  o c u lis t?  A .  A n  e y e  d o c to r .

Q . H o w  o fte n  d id  y o u  g o  to  D r . M c D o w e ll?  A .  

W h y , e v e r y  w e e k  a fte r .  T e n  d a y s  a f t e r ,  I  th in k  

a b o u t  fo u r te e n  th e y  to o k  m e  d o w n  s e v e r a l t im e s  

in  a  ta x ic a b  on  a c c o u n t  h e  c o u ld  e x a m in e  m e d o w n  

th e re  w ith  a n  in s tr u m e n t  b e t te r  th a n  h e  c o u ld  u p  

a t  m y  h om e, a n d  th e y  p u t  m e in  a  ta x ic a b  a n d  to o k  
m e d o w n .

Q . W h e n  d id  y o u  f ir s t  g o  to  h im ?  A . T e n  d a y s  
a f t e r  th e  a c c id e n t.

Q. A n d  h o w  o fte n  d id  y o u  g o  to  h im ?  A . E v e r y  
w eek .

Q. F o r  h o w  lo n g ?  A . I t  m u s t h a v e  b een  o v e r  

s ix  m o n th s , I  th in k . I  c a n ’t  re m e m b e r  e x a c t ly  
th a t.

Q . D o  y o u  k n o w  h o w  m u ch  y o u  p a id  h im , o r  

h a v e n ’ t y o u  p a id  h im ?  A . Y e s ,  s i r ;  I  p a id  h im  
a b o u t  e ig h ty -fiv e  d o lla r s .

3 0  Q. D id  y o u  h a v e  a n y  o th e r  d o c to r ?  A .  Y e s ,  s i r ;  
D r . M e in ze r .

Q . W h a t  d id  h e  do f o r  y o u ?  A . W h y , h e  fix e d  

m y  ja w  a n d  m y  r ib s  a n d  d o n e  a l l  h e  c o u ld  fo r  m e 
fo r  o th e r  in ju r ie s .

Q . H o w  m a n y  tim e s  d id  h e  see  y o u ?  A . I  fo r g e t  
th a t.

Q . D o  y o u  k n o w  h o w  m u ch  y o u  p a id  h im ?  A . 
A b o u t  s ix ty - f iv e  d o lla rs .

Q . D id  y o u  b u y  a n y  d r u g s ?  A . Y e s ,  s ir .
40
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Q . H o w  m u c h ?  A . F i f t y .

Q . F i f t y  d o lla r s ?  A .  Y e s ,  s ir .

Q . D o  y o u  s t i l l  h a v e  to  h a v e  a n y  tr e a tm e n t?  A .

1 go  d o w n  to  th e  e y e  d o c to r  y e t  o n c e  in  a  w h ile  

b e c a u se  h e  s a y s  i t  w i l l  t a k e  q u ite  so m e t im e  b e fo re  

I  c a n  g e t  m y  r e g u la r  s ig h t . I  c a n ’t  see  to  w o r k  a t  

m y  tr a d e , b e c a u s e  I  c a n ’ t  w e a r  g la s se s . I  c a n  

o n ly  w e a r  g la s s e s  to  re a d  w ith , o r  I  c o u ld  d o  l ik e  10 
th a t  ( in d ic a t in g ) .  A n d  th a t  is  p r e t t y  h a r d  to o .

I f  I  u s e  g la s s e s  to  lo o k  o u t, I  c a n ’t  s e e  n o th in g . 

E v e r y t h in g  is  c ro o k e d  a n d  b en t. H e  s a y s  th a t  

co m es fro m  th e  n e rv e s . A n d  I  a m  p r e t t y  n e rv o u s  

y e t, i f  a n y t h in g  h a p p e n s, i f  a n y t h in g  d ro p , i t  

m a k e s  m e s h iv e r , a n d  th in g s  l ik e  th a t .

Q . W h a t  h a v e  y o u  b een  d o in g ?  H o w  lo n g  w a s  

i t  a f t e r  th e  a c c id e n t , b e fo re  y o u  w e r e  a b le  to  do 

a n y  w o r k  a t  a l l?  A .  T e n  m o n th s.
Q . A n d  s in c e  th a t  w h a t  h a v e  y o u  b een  a b le  to  540 

d o ?  A . I  h a v e  p a r t  o f  th e  t im e  te n d in g  g a te . I  

a tte n d e d  g a te  fo r  a b o u t  fo u r  m o n th s.

Q . W h o  fo r , a  r a i lr o a d ?  A . N o , C o u n ty , a n d  

s in c e  t h a t  I  h a v e  a tte n d e d  b o th — w e ll ,  m a k e  a b o u t 

s ix  m o n th s  I  b e lie v e , b u t  I  a in ’t  w o r k in g  s te a d y .

B y  the  Court :

Q . H o w  m u ch  t im e  d id  y o u  lo s e  a lto g e th e r ?  A .

I  lo s t  te n  m o n th s  a lto g e th e r .

B y  M r. F ort :

Q . W e ll ,  y o u  s ta r t e d  w o r k  te n  m o n th s  a f t e r  th e  

a c c id e n t?  A . Y e s ,  s ir .
Q . W h a t  p a y  d id  y o u  g e t  b e fo re  th e  a c c id e n t?

T h e  Co urt : I s there any dispute about
that?

A . F o u r  d o lla r s  a  d a y .

M r. Sm ith  : F o u r  d o lla r s  a  d a y  is  r ig h t .

Q . W h a t  d id  y o u  g e t  f o r  S a t u r d a y s  a n d  S u n -
40
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d a y s ?  A . D o u b le  tim e. S o  fo r  S a t u r d a y  a f t e r ­

n o o n  w e  g o t  d o u b le  t im e  f o r  th e  a fte rn o o n .

Q . W h a t  a b o u t  S u n d a y ?  A . D o u b le  tim e .

Q . H a d  y o u  w o r k e d  a n y  S u n d a y s  u p  to  th e  tim e  

o f  th e  a c c id e n t?  A . N o , b u t  I  w o r k e d  a  S a tu r d a y ,  

N e w  Y e a r ’s D a y , th a t  m a d e  d o u b le  tim e , th e  w h o le  

d a y .
1 0  Q. W h a t  a b o u t S u n d a y s , w e r e  y o u  p la n n in g  to  

w o r k  S u n d a y s  o r  n o t?  A . N o , n o t  th a t  S u n d a y .

Q . I  m e a n  g e n e r a lly  w e re  y o u  p la n n in g  to  w o r k  

o n  S u n d a y ?

Me. Sm ith  : I object.
The  Court : H e  h a d  o n ly  b een  th e r e  s ix

d a y s .
Mr. F ort : I am asking the point on the

lines of income.
Th e  Court : Y e s ,  b u t  h e  s a id  h e  d id  not 

w o r k  S u n d a y , b u t  i f  h e  d id  w o r k  h e  w o u ld  g e t  

d o u b le  p a y .
Mr. F ort : I am trying to find out what his 

purposes were. Whether he would work Sun­
day or not.

B y  th e  Court :

Q . W e ll ,  th e  o p p o r tu n ity  w a s  th e r e  to  w o r k  S u n ­

d a y ?  A . O h , y e s .
Q . Y o u  e x p e c te d  to  w o rk  S u n d a y ?  A . Y e s , s ir .

8 0
B y  M r. F ort :

Q . N o w , M r. J a n d e r u p , h o w  m u c h  p a y  d id  y o u  

g e t  w h e n  y o u  a tte n d e d  g a te ?  A .  T w o  d o lla r s  a  

d a y .
Q . A n d  h o w  lo n g  d id  th a t  e m p lo y m e n t la s t ?  

H o w  lo n g  d id  y o u  w o r k  te n d in g  g a te ?  A . E ig h t  

h o u rs .
Q . N o , I  m ean  h o w  m a n y  d a y s  o r  m o n th s ?  A . 

T h i r t y  d a y s .
4 0  Q . T h i r t y  d a y s ?  A . W e ll ,  d e p e n d  on  h o w  lo n g  a  

m o n th  is .



45

Nets K. Janderup— Direct.

Q . N o , I  s a y  h o w  m a n y  m o n th s  d id  y o n  te n d  

g a te ?  A .  W e ll ,  I  b ee n  th e re  s in c e  th e  e ig h te e n th  

o f  O c to b e r.

Q . R ig h t  u p  to  n o w ?  A . R ig h t  u p  to  n o w , e x ­

c e p t o n e  m o n th — tw o  m o n th s  I  o n ly  w o r k e d  h a l f  

tim e.

Q . T w o  m o n th s  y o u  o n ly  w o r k e d  h a l f  t im e ?  A .

Y e s . 10
Q . W h y  w a s  t h a t ?  A .  W h y , I  to o k  th e  m a n ’s 

p la c e  t h a t  w a s  s ic k , a n d  w h e n  h e  co m e b a c k , w h y ,

I  w a s  p u t  on  e x tr a ,  a n d  t h a t  is  th e  re a s o n  I  o n ly  

m a d e  th ir te e n  d a y s  a m o n th  th en .

B y  the  Court :

Q . Y o u  g o t  p a id  fo r  h a l f  t im e , d id  y o u ?  A .

Y e s .

B y  M r. F ort :
20

Q . A n d  y o u  a r e  s t i l l  th e re  w o r k in g  te n d in g  g a te ?

A . Y e s , s ir .

By  the  Co u rt :

Q . T h a t  w a s  o n e  m o n th , w a s  i t ?  A .  T w o  m o n th s.

Q. T w o  m o n th s  y o u  w o r k e d  a t  h a l f  t im e ?  A .

Y e s , s ir .

By  Mr. F ort :

Q . A r e  y o u  n o w  e m p lo y e d  r e g u la r ly  o r  a r e  y o u  

w o r k in g  e x t r a  n o w ?  A . E x t r a .  3 0

Q . Y o u  a r e  w o r k in g  e x t r a  n o w ?  A . Y e s ,  s ir .

Q . A r e  th e  tw o  m o n th s  y o u  h a v e  b een  w o r k in g  

h a lf- tim e , th e  la s t  tw o  m o n th s ?  A . Y e s ,  s ir .

Q . A n d  y o u  a r e  s t i l l  w o r k in g  h a lf- t im e  o r  a r e  

y o u  w o r k in g  f u l l  t im e  n o w ?  A . H a l f  tim e .

Q . W h y  h a v e n ’ t  y o u  g o n e  b a c k  to  th e  c a r p e n te r  

b u s in e s s ?  A .  W h y , b e c a u se  I  c a n ’t  see. I f  I  c o u ld  

se e  I  w o u ld  g o  b a c k , I  c o u ld  g e t  a  jo b  a n y  tim e .

Q . H o w  m a n y  y e a r s  h a d  y o u  been  a  c a r p e n te r ?

A .  B e e n  a  c a r p e n te r  f o r  o v e r  t h ir t y  y e a r s . 40
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Q. N o w , M r. J a n d e r u p , w e re  th e se  in ju r ie s  o f  

y o u r s  p a in f u l  a t  a l l?  A .  O h , ye s .

Q . H o w  lo n g  w e re  th e y  p a in f u l?  A . F o r  s e v e r a l 

m o n th s  I  c o u ld n ’t  s le e p , o r  I  c o u ld n ’t  la y .  I  c o u ld ­

n ’ t  la y  a  h a l f  a n  h o u r  a t  a  t im e  on  o n e  s p o t , e ith e r  

th e  b a c k  o r  sid e .
Q . W h a t  w a s  th e  re a s o n  fo r  t h a t ?  A .  W h y  

l O  th e re  w a s  p a in  u p  in  m y  n e ck . I  c o u ld n ’t  la y  on  

m y  b a c k , a n d  on  a c c o u n t  o f  m y  r ib s  I  c o u ld n ’t  l a y  

on  th e  sid e.
Q . H o w  lo n g  w a s  i t  b e fo re  th a t  w a s  c u r e d ?  A . 

A b o u t  th r e e  m o n th s.
Q . C a n  y o u  s le e p  a l l  r ig h t  n o w ?  A .  Y e s .  P r e t t y  

f a i r  n o w .
Q . D o  y o u  h a v e  a b y  p a in ?  A . N o , th e  o n ly  

tr o u b le  is  I  am  so  n e rv o u s . N o w  a n y  l i t t le  th in g  

h a p p e n  I  g o t  u p  ju s t — g o  th r o u g h  m e  l ik e  e le c tr i-  

2 0  c ity .
Q . W e r e  y o u  n e rv o u s  b e fo re  th e  a c c id e n t?  A .  

N o , s i r ;  n e v e r.
Q . D id  y o u  h a v e  a n y  tr o u b le  w ith  y o u r  e y e s  b e ­

fo r e  th e  a c c id e n t?  A .  N o , s ir .
Q . A n y  tr o u b le  w ith  y o u r  r ib s  o r  y o u r  n e c k ?  A . 

N o , s ir .
Q . Y o u  s a id  a  fe w  m o m e n ts  a g o  t h a t  y o u . h h d  

fo u r  te e th , I  d id n ’t  u n d e r s ta n d  w h a t  y o u  s a id  h a d  

h a p p e n e d  to  fo u r  o f  y o u r  te e th ?  A . O n e  to o th  

8 0  w a s  o u t.
Q . W h a t  a b o u t th e  o th e r s ?  A . A n d  th e  o th e r  

th r e e  is  s ta n d in g  l ik e  th a t ,  p r e t t y  n e a r  c ro s s w a y s .

Q . W h a t  d o  y o u  m ea n , th e y  d o n ’ t  s ta n d  u p  

s t r a ig h t ?  A .  N o.
Q . T h e y  a r e  tw is te d ?  A . Y e s .

Q . D o e s  t h a t  a ffe c t  y o u r  e a t in g  o r  a n y t h in g ?  A . 

W e ll ,  i t  d o es som e, y e s .
Q . D o e s  i t  b o th e r  y o u  a t  a l l?  A . Y e s ,  I  c a n ’t  

ch e w  so  g o o d  a s  I  c o u ld  b efo re .

4 0  Q . D o e s  i t  h u r t  a n y ?  A :  N o , it: d o n ’ t  h u r t .  N o t

I: n o w .
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Q. D id  i t ?  A . I t  d id ;  y e s .

Q . H o w  lo n g  d id  i t  h u r t  y o n ?  A . O h , t h a t  h u r t  

fo r  tw o  o r  th r e e  m o n th s  a n y h o w .

Q. H a v e  y o u  been  to  a  d e n t is t  a b o u t  th a t  fo r  

y o u r  te e th ?  A . N o , D r . M e in z e r  h e  fix e d  th e  ja w , 

y o u  k n o w .

Q. W h ic h  s id e  w a s  y o u r  ja w  b ro k e n  o n ?  A . O n  

th is  s id e  ( in d ic a t in g  r ig h t  s id e ) .  l O

Q . I s  t h a t  h e a le d  a l l  r ig h t ?  A .  Y e s , i t  is  h e a le d  

n ow .

Q . F e e l  p e r fe c t ly  n a t u r a l?  A .  Y e s .

Q . H o w  lo n g  w a s  i t  b e fo re  th a t  f e l t  n a t u r a l?

A . W e ll ,  th a t  w a s  th r e e  m o n th s  b e fo re  I  c o u ld  d o  

a n y  c h e w in g  w ith  i t  a n y h o w .

Q . W h a t  d id  y o u  e a t  d u r in g  th o se  th r e e  m o n th s ?

A . O h , a n y t h in g  c u t  u p , y o u  k n o w , fin e, t h a t  w a y .  

S w a llo w  m ilk  a n d  th in g s .

Q . M r. J a n d e r u p , p r io r  to  th e  n ig h t  on  w h ic h  30  
y o u  w e r e  in ju r e d  h a d  y o u  e v e r  s to o d  o n  t h a t  s id e  

o f  th e  t r a c k  o n  w h ic h  y o u  w e re  t h a t  n ig h t ,  b e fo re ?

A . N o , s ir .

Q . W h e r e  h a d  y o u  s to o d  b e fo r e ?  A .  O n  th e  

o th e r  sid e .

Q . Y o u  s a id  e a r l ie r  t h a t  th e  n ig h t  b e fo re  y o u  

w ere  a lm o s t  k n o c k e d  d o w n ?  A . Y e s ,  s ir .

Q . W h a t  c a u s e d  th a t ?  A .  W h y , th e  c r o w d  p u s h ­

in g  a c c o u n t  o f  w a n t  to  g e t  in  a n d  g e t  a  s e a t ,  a n d  

th e re  w a s  n e v e r  e n o u g h  ro o m , y o u  k n o w , fo r  peo- 30  
p ie  to  g e t  a  s e a t, y o u  k n o w . T h a t  w a s  o n ly  o n ce  1 
h a d  a  s e a t  a n d  I  h a d  to  s i t  o n  a n  ir o n  b o x  in  a  

b a g g a g e  c a r . T h a t  is  th e  o n ly  s e a t  I  g o t  o n c e  th e  

th re e  d a y s  I  ro d e  th e re .

Q . W h y  d id  y o u  s ta n d  on  th e  f a r  s id e  th is  n ig h t  

w h e n  y o u  w e re  h u r t ?

T h e  Court : H e  s a id  th a t .  H e  s a id  h e  d id  

so  b e c a u s e  o n  th e  n ig h t  b e fo re  h e  w a s  s ta n d in g  

o n  th e  o th e r  s id e  a n d  w a s  n e a r ly  h u r t . 4 0

Mr. F ort : T h a t  i s  a ll.
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The Court : D o e s  h e  k n o w  a n y t h in g  a b o u t  

th e  o th e r  m a n ?

Mr. F ort: I  d o n ’t  th in k  h e  does.

T h e  Court: P r o c e e d , M r. S m ith .

Cross E xamination  by Mr. Sm it h :

Q . M r. J a n d e r u p  w h e n  y o u  c a m e  o u t  o f  th e  

w o rk s  y o u  le f t  th e r e  a b o u t  fo u r  o ’c lo c k , d id  y o u ?  

Y o u  le f t  th e  p o w d e r  w o r k s  a b o u t  fo u r  o ’c lo c k ?  A .  

Y e s ,  s ir .

Q. D id  y o u  g o  o u t  to  th e  r o a d ?  A . N o , I  w e n t  

o u t  o f  th e  g a te  a n d  a c ro s s  th e  fie ld .

Q . A n d  u p  o n  th e  r a i lr o a d  e m b a n k m e n t, d id n ’t  

y o u ?  A . A n d  o v e r  a c r o s s  th e  r a ilr o a d , y e s .

Q . Y o u  d id n ’ t  g o  a c ro s s  to  th e  s ta t io n  a t  a i l ,  d id  

y o u ?  A . N o , s ir .

Q . A s  I  u n d e r s ta n d  y o u , y o u  c a m e  a c r o s s  fro m  

2 0  th e  p o w d e r  w o r k s  o y e r  th e  r a i lr o a d  t r a c k s  a n d  

th e n  to o k  u p  y o u r  p o s it io n  a lo n g s id e  o f  th e s e  

fr e ig h t  c a r s , d id n ’t  y o u ?  A . Y e s ,  s ir .

Q . N o w , th e r e  w e re  o n ly  th r e e  o f  th e  f r e ig h t  c a r s  

a n d  th e y  e x te n d e d  fro m  th e  e a s t e r ly  e n d  o f  th e  

s ta t io n  u p  to w a r d  th e  r o a d ?  A . Y e s ,  s ir .

Q . A n d  th e y  w e r e  o n  th e  s e c o n d  t r a c k  fro m  th e  

s ta t io n ?  A . Y e s , s ir .

Q . A n d  th e r e  w a s  m en  s ta n d in g  to  th e  e a s t , t o ­

w a r d  th e  ro a d , o f  th e  f r e ig h t  c a r s , w e r e n ’t  th e r e ?  

® ° O n  th e  sa m e  s id e  y o u  w e r e  o n ?  A . I  d o n ’ t  u n d e r ­

s ta n d .
Q . T a k e  th e  f r e ig h t  c a r s  e x te n d in g  to  h e re . U p  

th a t  w a y  is  th e  ro a d . F r o m  th is  e n d  o f  th e  f r e ig h t  

c a r s  to  th e  r o a d  y o u  s a y  th e r e  w e r e  m en  s ta n d in g  

th e re , w e r e n ’t  th e r e ?  A . I  d id n ’ t  s a y  th a t.

Q . Y o u  d id n ’ t  s a y  t h a t ?  A .  U p  to w a r d s  th e  

p o w d e r  w o rk s .
Q . N o , n o t  to w a r d s  th e  p o w d e r  w o rk s . T o w a r d

4 0
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th e  ro a d  w e r e  th e r e  a n y  m en  u p  th e r e ?  A .  1 
d id n ’t  see  a n y  th e re .

Q. T a k e  th e  e n d  o f  th e  f r e ig h t  c a r s  to w a r d s  th e  

p o w d e r  w o r k s , w e re  th e r e  m en  s ta n d in g  d o w n  th a t  

w a y ?  A . Y e s ,  s ir .

Q. T h e y  w e r e  a w a y  fro m  th e  f r e ig h t  c a rs , w e re  
th e y ?  A . Y e s , s ir .

Q. A n d  s ta n d in g  a lo n g s id e  o f  th e s e  f r e ig h t  c a r s ,  1 0  

th e re  w e re  a b o u t  te n  o f  y o u  m e n ?  A . S o m e th in g  
lik e  th a t.

Q . A n d  y o u  g o t  in  a lo n g s id e  o f  th e  f r e ig h t  c a r ,  

d id n ’t  y o u , w ith  y o u r  b a c k  u p  a g a in s t  th e  f r e ig h t  

c a r ?  A . I  d id n ’t  s ta n d , m y  b a c k  w a s n ’t  a g a in s t  
th e  fr e ig h t  c a r .

Q. Y o u  d id n ’ t  le a n  a g a in s t  i t ,  b u t  y o u r  b a c k  w a s  

to w a rd s  th e  f r e ig h t  c a r , is  th a t  r ig h t ?  A .  Y e s ,  s ir .

Q. A n d  so m e  o th e r  m en  a lo n g s id e  e x te n d in g  u p  

th e  le n g th  o f  th e  f r e ig h t  c a r s ?  A .  Y e s ,  s ir . 2 0

Q. Y o u  w e r e  h e re  to w a r d s  th e  f ir s t  f r e ig h t  c a r , 

w ere n ’t  y o u ?  A . Y e s ,  s ir .

Q. T h e r e  w e r e  o th e r  m en  d o w n  b e lo w  y o u , n o t 

up  a g a in s t  th e  f r e ig h t  c a r s , is  t h a t  r ig h t ?  A .  Y e s , 
s ir.

Q. T h a t  is  tr u e , is n ’t  i t ?  A .  Y e s ,  s ir .

Q. W h y  d id  y o u  g o  o v e r  th e r e  a n d  g e t  u p  

a g a in s t  th e  f r e ig h t  c a r s ?  A .  W h y , I  d id n ’ t  g e t  u p  

a g a in s t  th e  f r e ig h t  c a r , b u t  I  th o u g h t  i t  w a s  m o re  

sa fe  to  s to p  th e re  th a n  i t  w a s  to  g o  on  th e  o th e r  3 <J 
side.

Q . T h e n  th e  o n ly  re a s o n  y o u  w e n t  in  b e tw e e n  

th e  t r a c k s  b y  th e  f r e ig h t  c a r s  i s  b e c a u s e  y o u  

w a n te d  to  ta k e  th a t  p o s it io n , w a s n ’t  i t ?  N o b o d y  

d ro v e  y o u  in  th e re , d id  th e y ?  A . N o , s ir . N o b o d y  

s to p p e d  m e fro m  g o in g  th e re .

Q. Y o u  to o k  i t  o f  y o u r  o w n  a c c o rd , d id n ’t  y o u , 
is n ’t  th a t  r ig h t ?  A .  Y e s .

Q . A n d  th e n  s ta n d in g  th e r e  y o u  c o u ld  se e  th e
40



50

Nets K. Janderup— Cross.

t r a i n  c o m in g  u p  fro m  G ille s p ie s ,  c o u ld n ’t  y o u ?  A . 

Y e s ,  s ir .
Q . Y o u  s a w  th a t  t r a in  c o m in g  a lo n g ?  A . Y e s ,  

s ir .
Q . A n d  y o u  s a w  th e se  o th e r  m en  d o w n  th e re , is  

t h a t  r ig h t ?  A . Y e s ,  s ir .

Q . H o w  n e a r  w e re  y o u  to  th e  en d  o f  th e  f r e ig h t

1 0  c a r  n e a r e s t  th e  t r a in ?  A . A b o u t  m id d le  fr o m  th e  

e n d — fro m  th e  e n d  to  th e  m id d le  o f  th e  c a r .

Q . A b o u t  m id w a y  th e  c a r  y o u  w e r e  s ta n d in g  u p  

th e re ?  A .  Y e s ,  s ir .

Q. D o  y o u  k n o w  h o w  f a r  t h a t  f r e ig h t  c a r  e x ­

te n d ed  o v e r  to w a r d s  th e  o th e r  t r a c k ?  A . N o .

Q . Y o u  d o n ’t  k n o w  w h a t  sp a c e  th e r e  was* in  b e­

tw e e n  th e  fr e ig h t  c a r  a n d  th e  o th e r  t r a c k  d o y o u , 

d id n ’t  y o u  n o t ic e  t h a t ?  A . W h y , no, I  s h o u ld  

th in k  th e r e  w o u ld  be a b o u t  tw o  fo o t  s ix .

2 0  q . A b o u t  tw o  fo o t  s ix . T h e n  y o u  k n e w , d id n ’t  

y o u , w h e n  y o u  w e r e  s ta n d in g  b e tw e e n  th o se  tw o  

tr a c k s , th a t  th e  t r a in  h a d  to  p a s s  r ig h t  in  F ront o f  

y o u , a n d  y o u  w o u ld  be in  b e tw e e n  th e  tw o  t r a in s ,  

d id n ’t  y o u ?  A . Y e s ,  s ir .

Q . i s n ’t  th a t  r ig h t ?  A . Y e s .

Q . Y o u  k n e w  th a t?  A .  Y e s .

Q . T h e n  y o u  s a y  y o u  s a w  so m e o f  th e s e  m en , mV 
so m e b o d y  ju m p  o n  th e  t r a in ,  d id  y o u ?  A . Y e s .

Q . T h e  t r a in  w a s  s t i l l  m o v in g , w a s n ’t  i t ?  A .

30  Y e s ,  s ir .

Q . A n d  th a t  so m e b o d y  ju m p e d  o n  th a t  t r a in ,  d id  

y o u  see th em  ju m p  o n ?  A .  I  d id n ’ t  se e  th e m  ju m p  

on  b e c a u s e  h e  h a n g in g  o n  th e re , y o u  k n o w .

Q . D id  y o u  see  h im  h a n g in g  o n  th e r e ?  A .  I  

s a w  so m eb o d y. I  c o u ld n ’ t  t e l l  w h o  i t  w a s .

Q . D id  y o u  see  a n y b o d y  h a n g in g  o n  th e r e ?  A . 

Y e s ,  s ir .
Q . W e r e  th e y  h a n g in g  fro m  th e  s te p ?  A . H a d  

h o ld  o f  th e  h a n d le .

4 0  Q . A n d  th e  t r a in  w a s  th e n  m o v in g ?  A . Y e s ,  

s ir .
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Q . A n d  th a t  p e rso n  b u m p e d  in to  so m e b o d y ?  A .
Y e s , s ir .

Q. A n d  th a t  fe l lo w  b u m p e d  in to  a n o th e r  fe llo w , 

a n d  th e y  b u m p e d  in to  y o u , is  t h a t  r ig h t ?  A .  Y e s ,  
s ir .

Q . A s  th e  t r a in  w e n t  p a s t  th e s e  f r e ig h t  c a r s  th a t  

y o u  w e r e  s ta n d in g  a g a in s t ,  t h a t  is  r ig h t ,  is n ’ t  i t ?
A . Y e s ,  s ir . 1 0

Q . W h e r e  th e re  w e r e n ’t  a n y  f r e ig h t  c a rs , a s  th e  

t r a in  c a m e  a lo n g , th e r e  w a s  ro o m  f o r  a  fe l le w  

s ta n d in g  th e r e  to  s te p  b a c k , w a s n ’t  th e r e ?  A . T h e r e  

w a s  p le n ty  o f  ro o m  to  s ta n d  b etw e en .

Q . I  d id n ’t  a s k  y o u  th a t.

M r. S m i t h  : I ask it be stricken out.
T he Court : Strike it out.

Q . I  a m  s a y in g  w h e re  th e re  w e r e  n o  f r e ig h t  c a rs , 

a s  th e  t r a in  c a m e  a lo n g  th e r e  w a s  p le n ty  o f  ro o m  2 0  

fo r  th o s e  m en  w h o  w e r e  n o t a g a in s t  th e  f r e ig h t  

c a rs , to  s te p  b a c k , w a s n ’t  th e r e ?  A .  Y e s , s ir .

Q. A n d  th e y  g o t  o u t  o f  th e  w a y  e a s i ly ?  A . Y e s . 
s ir .

Q . B u t  y o u  c o u ld n ’t  b e c a u s e  y o u  w e r e  p lu m b  u p  

a g a in s t  th e  f r e ig h t  c a r s ,  is n ’ t  t h a t  so ?  A .  Y e s ,  s ir .

Q . Y o u  d id n ’t  see  M r. K a l le b e r g  th e re  a t  a ll ,  d id  
y o u ?  A . N o , s ir .

Q . Y o u  d id n ’t  k n o w  h im , d id  y o u ?  A . N o , s ir .

Q . T h a t  n ig h t  y o u  h a d n ’ t  b een  o y e r  to  th e  sta - 3 0  
t io n  p la t fo r m , a t  a l l ,  h a d  y o u ?  A . N o , s ir .

Q . A n d  th e  re a s o n  y o u  d id n ’t  g o  o y e r  th e re  w a s  

b e c a u s e  y o u  s a y — w e ll ,  w a s  i t  m o re  c o n v e n ie n t fo r  

y o u  to  g e t  o n  a t  t h a t  s id e  th a n  i t  w a s  a t  th e  s ta ­

tio n  s id e ?  A . I  th o u g h t  so  b e c a u se  I  seen  th e  b ig  

c r o w d  o v e r  th e re , w a s  c ro w d e d , a n d  I  h a d  m y  

t ic k e t  a n d  I  th o u g h t  i t  w o u ld  b e  m o re  c o n v e n ie n t 

to  g e t  o n  th is  s id e , i t  w a s n ’t  s o  cro w d e d .

Q. Y o u  s a w  a  c r o w d  th e re , a n d  y o u  th o u g h t  y o u  

c o u ld  g e t  o n  q u ic k e r  fro m  th e  s id e  y o u  w e r e  o n ?  4 0  

A . N o t  q u ic k e r , b u t  g e t  on  w it h o u t  g e t t in g  h u rt .
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Q. G e t  o n  w ith o u t  g e t t in g  h u r t  on  th e  s id e  y o u  

w e re  o n ?  A .  Y e s .
Q . W e r e n ’ t  y o u  g e t t in g  o n  so  y o u  c o u ld  ru s h  to  

g e t  a  s e a t?  A . I  d o n ’ t  k n o w  a b o u t  th a t .  I  d id n ’t  

t r y  to  ru s h , fo r  I  w a ite d .
Q . Y o u  w a ite d , is  t h a t  r ig h t ?  A .  I  w a ite d  u n t i l  

I  th o u g h t  th e  t r a in  w a s  c o m in g  u p .
1 0  Q. Y o u  s a w  th e  t r a in  c o m in g ?  A .  I  c o u ld n ’t  

see  n o th in g .
Q . O f  c o u rs e  y o u  c o u ld n ’t  ju s t  th e n , b u t  y o u  

s ta y e d  on  th a t  s id e  o f  th e  t r a c k  b e c a u se  y o u  c o u ld  

g e t  o n  q u ic k e r  th a n  y o u  c o u ld  o n  th e  o th e r  s id e , 

is n ’t  th a t  s o ?  A . I  th o u g h t  so , ye s .
Q . M r. J a n d e r u p , th e  d o c to r  y o u  f ir s t  w e n t  to  

see, w a s  th a t  D r . M c D o w e ll o r  D r .  M e in z e r ?  A . 

D r . M e in ze r.
Q. A n d  h e w a s  th e  p h y s ic ia n  th a t  a tte n d e d  y o u  

2 0  fo r  y o u r  in ju r y ?  A . Y e s ,  s ir .
Q . A n d  th e n  a f t e r  y o u — a f t e r  a  w h ile  y o u  w e n t 

d o w n  to  see  D r . M c D o w e ll?  A .  Y e s ,  s ir .

Q. A n d  h e is  th e  m a n  y o u  w e n t  to  see  a b o u t y o u r  

e yes, i s  t h a t  r ig h t ?  A .  Y e s , s ir .
Q. S in c e  th is  t im e  h a v e  y o u  t r ie d  to  g o  b a c k  to  

c a r p e n te r  w o r k ?  A . S ir ?
Q . S in c e  th e  a c c id e n t  h a v e  y o u  tr ie d  to  d o  c a r ­

p e n te r in g  w o r k ?  A . W e ll ,  I  h a v e  t r ie d  b u t  I  

c o u ld n ’t  d o  i t .  I  h a v e  t r ie d  h o m e  in  m y  h o u se, b u t  

3 0  I  c o u ld n ’t  d o  it .
Q . J u s t  in  y o u r  o w n  h o u s e ?  A . Y e s  B u t  I  

c o u ld n ’t  do i t  on  a c c o u n t  I  g e t  th e  g la s s e s  u p  

e v e r y th in g  w a s  c ro o k e d , so th a t  w o u ld n ’t  do.

Q . H a v e  y o u  g o n e  to  a n y  d o c to r  to  g iv e  y o u  

g la s s e s ?  A .  Y e s ,  s ir .
Q . W h ic h  d o c to r ?  A .  M c D o w e ll.

Mr. Sm ith  : I think that is all.

40
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Re-Direct E xa m in a tio n  by Mr. F ort :

Q . M r. J a n d e r u p  d o  y o u  k n o w  th e  e x a c t  d a te  

w h e n  y o u  w e n t  to  w o r k  f o r  th e  C o u n ty  tending 
g a te ?  A .  E ig h te e n th  o f  O c to b e r .

Q . E ig h te e n th  o f  O c to b e r ?  A .  Y e s ,  s ir .

Q . A n d  d o  y o u  k n o w  th e  e x a c t  d a te  w h e n  th e  ^ 

m a n  w h o se  p la c e  y o u  h a d  b een  t a k in g  c a m e  b a c k  to  

w o rk ?  A . N o , s i r ;  I  d o n ’ t  k n o w .

Q . H o w  lo n g  a g o , d o  y o u  k n o w ?

The  Co u r t : H e  s a id  a b o u t  tw o  m o n th s.

A . A b o u t  tw o  m o n th s.

Q . M r. J a n d e r u p  h a d  y o u  e v e r  seen  a n y o n e  e lse  

on  th e  s id e  o f  th e  t r a c k  t h a t  y o u  g o t  o n  fro m  th a t  

n ig h t?  A .  Y e s ,  s i r ;  e v e r y  n ig h t  th e r e  w a s  p e o p le  

th ere . 2 0

T he  Court : He testified to that before, Mr.
F o r t .

M r. F ort : T h a t  is  a ll .

T h e  Court : That is all, sir.
________ •------------  i

i

W illiam  L. W arren, produced as a witness, on 
behalf of the plaintiff, being duly sworn on his 
oath, according to law, saith:

. „  _  30
D irect E xam in atio n  by M r. F ort :

Q . W h a t  is  y o u r  b u s in e s s , M r. W a r r e n ?  A . 

C a r p e n te r .
Q . W h e r e  w e r e  y o u  e m p lo y e d  in  J a n u a r y ,  1916?

A . D u P o n t  P o w d e r  W o r k s .

Q . W h e r e ?  A .  P a r l in ,  N e w  J e r s e y .

Q . D o  y o u  k n o w  M r. J a n d e r u p , th e  g e n tle m a n  

w h o  h a s  ju s t  b een  o n  th e  w itn e s s  s ta n d ?  A . I  do.

Q . W h e r e  d o  y o u  liv e ,  h e re  in  th is  C o u n ty ?  A .

I n  th is  C o u n ty . 4 0
Q . W h e r e ?  A .  P e r t h  A m b o y .

Q . H o w  lo n g  h a v e  y o u  k n o w n  h im ?  A . I  h a v e  

k n o w n  h im  th is  la s t  fifte e n  o r  e ig h te e n  y e a r s .
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Q . W a s  h e  w o r k in g  th e r e  w ith  y o u  a t  th e  D u - 

P o n t s  in  J a n u a r y ,  1916? A . H e  w o r k e d  in  th e re , 

b u t h e  w a s  in  a  d iffe r e n t  d e p a rtm e n t. W e  w e r e  

u n d e r — w e  w e re  in  th e  o ld  p la n t  a n d  h e  w a s  o n  

c o n s tr u c t io n  in  th e  n e w  p la n t.

Q . O n  th e  n ig h t  o f  th e  a c c id e n t  d id  y o u  see h im ?  

A . Y e s , s ir .

1 0  Q . W h e r e  d id  y o u  see h im , a n d  w h e n ?  A . I  s a w  

h im  s ta n d in g  u p  b y  th a t  b o x  c a r , b e tw e e n  th e  d e ­

p o t a n d  th e  b o x  c a r .

Q . W h e r e  w e r e  y o u  s ta n d in g ?  A . A lo n g s id e  o f  

n im .

Q. W h y  w e r e  y o u  s ta n d in g  th e r e ?  A .  W e ll ,  b e ­

c a u s e  I  w a s n ’ t g o in g  to  g e t  m y  n e c k  b r o k e  o n  th e  

o th e r  s id e , s h o v in g  th e m  to  g e t  s e a ts , to  g e t  in  to  

g e t  se a ts .

Q. H a d  y o u  ta k e n  t h a t  t r a in  b e fo re ?  A .  Y e s .

20  Q . H o w  o fte n ?  A . E v e r y  n ig h t.

Q . F o r  howT lo n g ?  A . W h e n  I  w a s  w o r k in g  

th ere . W e ll ,  I  w a s  in  th e r e  th e n  o n ly  tw o  w e e k s , 

th a t  tim e , b u t I  w a s  in  th e r e  in  th e  s u m m e r a b o u t  

fo u r  m o n th s. M y  se c o n d  t im e  th e re .

Q. D u r in g  th e  c o n d itio n  in  th e  s u m m e r  w a s  th e  

c o n d it io n  th e  sa m e  a s  i t  w a s  th e s e  tw o  w e e k s  

h e re ?  A . P r a c t ic a l ly .

Q . W h a t  w a s  t h a t  c o n d itio n  a s  to  c r o w d  a t  th e  

s ta t io n ?  A . W e ll ,  th e re  w a s n ’t  s u ffic ie n t  c a r s  to

30  c a r r y  th e  p a s se n g e rs .

M r. Sm ith  : I ask that be stricken out.
T he Co u rt : N o. H e  is  n o t  a s k in g  a b o u t 

th e  c a rs . T h e  c o n d itio n  o f  th e  c ro w d .

Q . T h e  c r o w d  a t  th e  s ta t io n ?  A . W e ll ,  th e re  

w a s  a  la r g e  c r o w d  th e re  e v e r y  n ig h t .

Q . W e ll ,  h o w  m a n y  p e o p le  a b o u t?  A .  W e ll ,  I  

s h o u ld  ju d g e  a r o u n d  th e  n e ig h b o rh o o d  o f  fiv e  h u n ­

d re d  p eo p le .
40
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Q . W a s  th e r e  ro o m  f o r  th e m  a l l  o n  th e  s ta t io n  

p la t fo r m ?  A . T h e r e  w a s  i f  th e y  w e n t— n o t a t  t h a t  

tim e. T h e r e  is  ro o m  fo r  t h a t  m a n y  n o w  s in c e  th e y  

p u t  t h a t  c in d e r  g r a d e  in , a n d  fi l le d  i t  u p .

Q. H o w  m u ch  w a s  c o m p le te d ?  A . T h e r e  is  

a b o u t o n e -th ird  o f  w h a t  th e re  is  n o w  c o m p le te d  a t  

th a t  t im e , o r  g r a d in g  i t  o ff.

Q . W a s  th e r e  ro o m  in  th a t  th ir d  fo r  th e  n u m b e r  1 0  

o f  p e o p le  th e re  e v e r y  n ig h t?  A .  N o .

Q. W h a t  w a s  th e  c u s to m ?  W h e r e  d id  th e  o th e r  

p e o p le  s ta n d ?  A . S to o d  o n  th e  o p p o s ite  s id e  o f  th e  

tr a c k .

Q . W a s  t h a t  a  r e g u la r  p r a c t ic e ?  A . E v e r y  n ig h t.

Q . V e r y  m a n y  m en  o r  ju s t  a  fe w  A  O h , I  s h o u ld  

ju d g e  o n e  h u n d re d  a n d  f i f t y  o r  p r o b a b ly  tw o  h u n ­

d re d  m en  so m e n ig h ts , m o re  o r  le ss . S o m e  n ig h ts  

th e r e  w o u ld  b e  m o re  th a n  o th e rs .

Q . O n  th is  p a r t ic u la r  n ig h t  h o w  w a s  i t ?  A .  O n  2 0  

th is  p a r t ic u la r  n ig h t  I  s h o u ld  ju d g e  th e re  w a s  

a b o u t  o n e  h u n d r e d  a n d  f i f t y  m en  th e re .

Q . Y o u  s a y  y o u  w e re  s ta n d in g —

The  Court : O n  th e  s id e  y o u  w e r e  o n ?

A . O n  th e  s id e  w e  w e r e  on , y e s . T h e  s id e  th e  

b o x  c a r s  w e re  on.

Q . A n d  h o w  m a n y  w e r e  th e r e  o n  th e  o th e r  s id e ?

A . O n  th e  o th e r  s id e  I  s h o u ld  ju d g e  p r o b a b ly  th r e e  

h u n d re d  a n d  f i f ty .  3 0

Q. O n  th e  n ig h t  o f  th is  a c c id e n t  y o u  s a y  y o u  

w e re  s t a n d in g  n e x t  to  M r. J a n d e r u p  u p  a g a in s t  

th e  b o x  c a r ?  A . A lo n g s id e  o f  th e  b o x  c a r .

Q . W h ic h  w a y  w e re  y o u  n e x t  to  h im , to w a r d s  

th e  r e a r  o f  th e  b o x  c a r ,  o r  to w a r d s  th e  f r o n t ?  A . 

W e ll ,  a b o u t  th e  r e a r  o f  th e  b o x  c a r . W e ll ,  b e tw e e n  

th e  e n d  o f  th e  b o x  c a r  a n d  th e  d o o r  o f  th e  c a r .

Q . W e r e  y o u  n e a r e r  th e  e n d  o r  n e a r e r  th e  d o o r?

A . I  w a s  n e a r e r  th e  d o o r.

Q . S o  y o u  w e r e  a  l i t t l e  fu r t h e r  in  th a n  M r. J a n -  4 0  

d e r u p ?  A . Y e s .
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B y  the  Co u rt :

Q . W e r e  y o u  n e a r e r  th e  a p p r o a c h in g  t r a in ,  o r  

th e  o th e r  w a y ?  A . H e  w a s  n e a r e r  th e  a p p r o a c h in g  

t r a in  th a n  m e.

B y  M r. F ort :

Q . H o w  m a n y  o th e r  m en  w e r e  th e r e  u p  a g a in s t  

1«  t h a t  c a r ?  A . T h e r e  w a s  th re e  c a rs . I  w o u ld  s a y  

th e r e  .w a s te n  a lo n g s id e  o f  th a t  p a r t ic u la r  c a r , 

a n d  th e n  th e re  w a s  som e m o re  a lo n g  th e  o th e r  c a rs . 

T h e r e  w a s  th r e e  c a r s  in  th e re .

Q . W e r e  th e re  a n y  o th e r  m en  s ta n d in g  o n  th a t  

s id e  o f  th e  t r a c k ?  A . Y e s . O n e  h u n d r e d  a n d  

f ifty .
Q . W h e r e  w e r e  th e y , in  b e h in d  y o u  o r  in  fr o n t  

o f  y o u ?  A . T h e y  w a s  b o th  e n d s  o f  th e  b o x  c a rs , 

a n d  b a c k  o f  th em , a n d  w e  w e r e  in  a lo n g  th e  b o x  

20  c a rs .
Q . T h e  p la c e  w h e re  y o u  w e r e  s ta n d in g  a lo n g  

th e  b o x  c a rs , w a s  t h a t  th e  p la c e  th e  t r a in  u s u a l­

l y  s to p p e d  o r  n o t?  A .  T h e  t r a in  s to p p e d  th e re . 

W h e n  th e y  s ta r t e d  to  b u ild  t h a t  n e w  d e p o t th e y  

s to p p e d  th e  t r a in  th e re . U s e d  to  s to p  u p  a t  th e  

o ld  d e p o t b e fo re . S o m e tim e s  sh e  w o u ld  r u n  b y  

a n d  p r e t t y  n e a r  ta k e  y o u  d o w n  t o  th e  n e x t  p o w d e r  

w o r k s  b e fo re  th e y  w o u ld  g e t  h e r  sto p p e d .

Q . H o w  b ig  a  t r a in  w a s  i t ?  H o w  m a n y  c a r s ?  

30  A . I  c o u ld n ’t  p o s it iv e ly  t e l l  y o u , b u t  I  b e lie v e  s i x  

c a rs .

T he  Court : I suppose there are certain
things in this case there won’t be any dispute 
about, and that is certainly one of them.

Q . D id  y o u  see  th e  t r a in  c o m in g ?  A . Y e s ,  s ir .

Q . D id  y o u  n o t ic e  a n y t h in g  p e c u lia r  a s  i t  a p ­

p ro a c h e d  y o u ?  A . N o . I  seen  th e  b ig  g a n g  th a t  

w a s  on  th e  d e p o t s id e  p u sh , fo r c e d  b a c k  a  fe w  fo o t , 

40  t h is  b ig g e r  c r o w d  b a c k  o f  th e m  b e g a n  to  fo r c e
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b a c k  to  g iv e  th e  t r a in  ro o m . T h e y  w o u ld  b e  v e r y  

c lo se  to  th e  t r a c k  so m e n ig h ts .

Q. W e r e  th e y  th is  n ig h t  c lo s e  to  th e  t r a c k ,  th is  

p a r t ic u la r  n ig h t?  A .  O h , th e y  w e r e  u p  j u s t  a b o u t 

c le a r a n c e  f o r  th e  t r a in  to  co m e  th e re .

Q . O n  th e  o th e r  s id e ?  A .  O n  th e  d e p o t s id e .

Q . H o w  a b o u t  on  y o u r  s id e ?  A .  W e ll ,  i t  w a s  

p r a c t ic a l ly  th e  sa m e  th in g ,  b u t  th e r e  w a s n ’ t  a s  1 0  

m a n y  p e o p le  on  th e  s id e  w e  w e re .

Q . D id  y o u  n o tic e , a s  th e  t r a in  c a in e  a lo n g  a n d  

g o t  n e a r  y o u  w h a t  h a p p e n e d ?  A . W h y ,  n o th in g  

h a p p e n e d . T h e  e n g in e  c a m e  on  b y  u s  a n d  I  b e­

lie v e  th e  f ir s t  c a r  a n d  th e  p la t fo r m  o f  th e  se c o n d  

c a r  th a t  is  n e x t  to  th e  e n g in e .

Q. D o  y o u  m e a n  b e tw e e n  th e  f ir s t  a n d  seco n d  

c a rs , o r  b e tw e e n  th e  se c o n d  a n d  t h ir d  c a r ?  A  

B e tw e e n  th e  f ir s t  a n d  se c o n d  c a rs .

Q. T h a t  g o t  b y  y o u  o r  g o t  u p  to  y o u ?  A . Y e s . 2 0  

T h a t  is  w h e re  t h is  m a n  g ra b b e d  a n d  h it  th e  n e x t  

m an , a n d  s ta r t e d  u s  off.

Q . T e l l  u s  w h a t  h e  d id . A .  W e ll ,  h e  g ra b b e d  th e  

r a i l ,  o f  t h a t  s te p , o r  th e  h a n d le  in  o th e r  w o rd s , a n d  

he w a s  r ig h t  c lo se  to  th e  n e x t  m a n , s h o u ld e r  to  

s h o u ld e r  y o u  m ig h t  s a y , s ta n d in g  th e r e , a n d  w h e n  

h e  g ra b b e d , h e  h it  th e  n e x t  m a n  to  h im , th e  n e x t  

m a n  h it  th e  n e x t  m a n . A n d  i t  k e p t  o n  u n t i l  

th e re  w a s  fiv e  o r  s ix  o f  u s  a l l  w o u n d  u p ;  w e  h a d  

o v e r c o a ts  a n d  o n e  o v e r c o a t  w o u ld  g e t  ja m m e d  in  3 0  
a n d  w e  w e r e  a ll w o u n d  in  b e tw e e n  th e  tw o  c a r s ,  

a n d  th a t  w o u n d  u s  p a s t  th e  d o o r  o f  th e  b o x  c a r  

a n d  j u s t  to  th e  r e a r  o f  th e  fr o n t  t r u c k s  o f  th e  p a s ­

s e n g e r  c a r , w h e r e  s h e  h a d  w e n t  b y , a n d  r o lle d  u s  

a lo n g  th e  b o x  c a r .

Q . Y o u  s a y  r o lle d  u s , d o  y o u  m ea n  r o lle d  y o u , 

a n d  r o lle d  M r. J a n d e r u p ?  A . A n d  o th e rs .

Q . D id  i t  h u r t  y o u ?  A . H u r t  m e b a d  e n o u g h  

to  g o  to  th e  d o c to r .

Q . W h a t  a b o u t  M r. J a n d e r u p ?  A . I  g u e s s  h e  4 0
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w a s  h u r t  b a d  e n o u g h  to  g o  to  th e  d o c to r  to o , th e  

a p p e a r a n c e  I  seen  h im  w h e n  he g o t  o n — t h a t  is , 

w h e n  th e y  p u t  h im  o n  th a t  t r a in .

Q . Y o u  s a w  h im  a f t e r w a r d ?  A . Y e s , s i r ;  a f t e r ­

w a r d . W e  w e r e  d o w n  a b o u t  B e r g e n  H i l l  w h e n  I  

see n  M r. J a n d e r u p  o n  th e  c a r .

Q . W h e r e  w a s  he, o n  th e  t r a in ?  A . O n  th e  

lO  tr a in .

Q . W h a t  c o n d itio n  w a s  h e  in  w h e n  y o u  s a w  

h im ?  A . H e  w a s  s to o p in g  c o n d it io n  w ith  h is  a rm  

on  th e  w in d o w  l ik e  th a t. C o u ld n ’t  sp e a k . S p i t ­
t in g  b lo o d .

The  Court : I  su p p o se  th e r e  is  n o  d o u b t 

M r. J a n d e r u p  w a s  h u r t ?

Q . H a d  y o u  e v e r  seen  a n y b o d y  ju m p  o n  th o s e  

tr a in s  b e fo re ?  A . E v e r y  n ig h t  a n d  e v e r y  m o rn in g . 

20 Q . D id  y o u  e v e r  h e a r — w a s  th e r e  a n y b o d y  th e re  

w h o  w a r n e d  y o u  n o t to ?  A .  N e v e r . N o b o d y  e v e r  

w a r n e d  m e, o r  I  n e v e r  se e n  a n y b o d y  e lse  b e in g  

w a rn ed .

Q . D id  y o u  e v e r  h e a r  a n y b o d y  o rd e re d  to  k e e p  

b a c k  fro m  th e  t r a c k ?  A . N e v e r . N o t  a t  t h a t  p a r ­

t i c u la r  tim e . T h a t  is  in  t h a t  m o n th s  1916, ’15 a n d  
’16.

Q . W h a t  d o  y o u  m e a n ?  A . B u t  th e re  i s  n o w .

Q . W h a t  k in d  o f  c a r s  w e r e  th e r e  on  th e  t r a i n ?  

30 A .  P a s s e n g e r  c a rs . S o m e  o f  th e  D e la w a r e , L a c k a ­

w a n n a  a n d  W e s te r n  o ld  c a rs . I  th in k  th e re  w a s  

o n e  o f  th e  P e n n s y lv a n ia ’s  in  th e re . A  c o u p le  o f  

o th e r  o ld  c a rs . R a r i t a n  R iv e r  o ld  c a rs .

B y  th e  Court :

Q . H o w  f a s t  w a s  th is  t r a in  g o in g , d o  y o u  k n o w ?  

A . S h e  w a s n ’t  g o in g  v e r y  fa s t .

Q . W h e n  th is  m a n  ju m p e d  o n ?  A . O h , sh e  

w a sn ’t  g o in g  v e r y  fa s t .  S h e  w a s  ju s t  g o in g  g ra d -  

40 u a l ly ,  y o u  k n o w , a b o u t l ik e  th a t ,  w h e n  he ju m p e d ,
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and of course,— don’t come in there very fast, 
they daren’t sometimes.

Q. What was it doing on this occasion, was it 
going quite slowly or how? A. It wasn’t going 
very fast. It couldn’t go very fast, because it only 
went about ten or twelve foot probably after it hit 
us.

Q. Going as fast as a man would walk? A. 10  

Well, about as fast as a man would walk, I should 
judge.

B y  M e. F ort :

Q. You say it only ran about ten or twelve feet 
after you were all crushed in there? A. I should 
judge about that much, yes.

Q. Were all of these cars vestibule, or were they 
plain wooden cars? Have any vestibules to protect 
the steps? A. No. Just a plain old ordinary pas- 20 
senger car.

Q. Have any gates of any kind on them? A.
No.

Q. Were there brakeman on the platforms be­
tween them? A. Not on every platform.

Q. Were there on this particular platform? A.
Not that I seen. He wouldn’t stay there long ii 
he was. He would be shoved into the car the way 
they get on to them trains over there.

Q. Did you see Mr. Kalleberg there? A. Yes, 3 0  

sir.
Q. Where was he? A. He stood alongside or me.

No, I believe he stood next to Mr. Janderup. I 
was the furthest towards the way the engine was 
going towards, Mr. Janderup next to me, and Mr. 
Kalleberg, I believe, was next to Mr. Janderup.
I wouldn’t say positively to that, but I seen him 
there.

Q. Do you know whether he was hurt? A. I 
do. 40
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Q. How do you know? A. He was right be­
tween me and Mr. Janderup when the car stopped.

T h e  Co u rt : Gentlemen, is there any dis­
pute about that, that he was killed here?

M r. Sm ith  : Absolutely none.
Th e  Court : Then do not multiply it.
Mr. F ort : If it is conceded on the record 

that Mr. Kalleberg was killed in this accident.
T he  Co u rt : That seems to be conceded.

Both openings seemed to contemplate that.
Mr. F ort : That is all.

Cross E xam in atio n  by M r. Sm it h  :

Q. Mr. Warren, how long had you been working 
there at the time of this accident or prior to the 
time of the accident? A. About three weeks I be- 

2 0  lieve. Two and one-half or three weeks. I went 
in there sometime in December.

Q. And this proposition right there at the sta­
tion, the railroad was all new, wasn’t it? They 
were building this new station at that time? A. It 
wasn’t completed.

Q. And the platforms hadn’t all been completed? 
A. No.

Q. And the old station was up above across the 
road? A. Up above across the road to the east 

30  side of the road.
Q. And the train would go up, and the engine 

would stop above the old station, wouldn’t it? A. 
W ell, practically— above the road aways I should 
judge along there by the water tank.

Q. Now, the track was at grade with the road, 
wasn’t it? The railroad track is at grade with the 
road? A. Yes.

Q. It was level? The road is pretty wide there, 
isn’t it? A. Yes.

Q. And then between the road and the station40
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there is quite a broad space there, wasn’t there at 
that time? A. Yes, there was.

Q. And there was a space between the station 
and the first track? The distance you know be­
tween the station and the first track is twenty 
feet, and the station side had cinders on it out to 
the first track, didn’ t it? A . Yes.

Q. Beyond the first track there was no cinders? lO  
A. Beyond the first track?

Q. Yes. Over to the second track, toward the 
DuPonts? A. W ell, the cinders is graded in there 
to the height of the ties.

Q. Just to the top of the ties? A. Yes.
Q. And the rails were up above that? A. Yes.
Q. And the rails on the other side were above 

that? A. Yes.
Q. And over at the switch track the top of the 

ties is right level with the ground? A. Yes. 2 0
Q. How did you get over there this night, did 

you come along the road? A. No, I come—
Q. Right across the tracks? A. Same as every 

man in the plant practically done.
Q. Every man? A. Practically. That got that 

train, I mean.
Q. And you came over the tracks, and did you 

go over to the station side? A. No, sir.
Q. You stayed over by these freight cars? A.

Yes, sir.
Q. What made you place yourself alongside of 

the freight cars? A. W ell, to get a chance to get 
a seat. There was three cars.

Q. Why, did you get in between the freight cars 
and the other track? A. For to get out of the 
crowd.

Q. What did you get in between the freight cars 
and the other track for? A. For to wait for that 
train.

Q. There was room on either side of tnose 4 0
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freight cars for you to stand, wasn’t there? A. 
Certainly.

Q. And you went in between the freight cars, 
and that track to wait for train so that yon could 
get on first, wasn’t that it? A. W ell, practically, 
yes, to get a seat, yes.

Q. In other words, so that you could get on the 
lO  train, as quickly as possible, you got as near the 

track as possible, wasn’t that it? A. Yes.
Q. And the nearer— you thought you could get 

nearer the track by getting in between the freight 
cars, isn’t that right? A. Yes.

Q. You knew that nobody could get in front of 
you, wasn’t that it? A. Practically.

Q. So as the train came along you knew that 
nobody could get between you and the train and 
you thought you would grab the handle as it came 

38'o  along and grab on? A. Not until she stopped.
Q. W ell, when she stopped, isn’t that right? A. 

Sure.
Q. And you could just as well have stayed up 

the other side of the cars and not got in between 
the cars and the track, couldn’t you? A. Could 
have, yes. Sure, but there was nobody there to 
warn the men whatever.

Q. I didn’t ask you that, A id  I? A. Excuse me. 
Beg your pardon.

3 0  Q. You didn’t need any warning not to get be­
tween that freight car and that other track, did 
you? A. No, I don’t suppose I did.

Q. It was a perfectly obvious thing, wasn’t it, to 
iret between that freight car and that railroad 
train, if anything should disturb your position you 
are liable to get bumped by the train as it came 
along, isn’t that so? That is true, isn’t it? A. 
That is true enough, yes. Standing there.

Q. And you knew that at the time you took that 
position, didn’t yon? You knew that at the time4 0
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yon took the position? A. I never once thought 01 

anything like that, no. I just thought of getting 
a seat for myself.

Q. At the time you took that position you knew 
about it, didn’t you? (No answer.)

Q. Now, Mr. Warren, you say that Mr. Jander- 
up was nearer the tail end of the freight car than 
you? A. Yes. lO

Q. And then came Kalleberg, you think? A. I 
believe Mr. Kalleberg was towards the engine com­
ing in there because I was on the other side of Mr. 
Janderup.

Q. You were on the other side of Janderup, is 
that right? A. Yes.

Q. You think Kalleberg was on one side of 
Janderup, and you were on the other? A. Yes.

Q. Then you think Kalleberg was nearer the tail 
end than Janderup? A. Yes, I believe so.

Q. And you say there were about ten of you 
strung along that freight car? A. I should judge.
I didn’t count them, but I reckon there would be 
about ten there. More or less.

Q. Now, all these men practically that got on 
that train, or ever did get on that train at Parlin 
were employees of the DuPonts, weren’t they? A.
Yes.

Q. That station, as a matter of fact, was put 
there for the convenience of you men from Du- #0  
Ponts, wasn’t it? A. I suppose it was.

Q. You say that you had seen men jump on be­
fore, had you? A. Oh, yes.

Q. On there? A. Yes.
Q. You knew when you took up that position 

that men were liable to jump on from that side, 
didn’t you? A. No, I did not.

Q. W hy, you had seen them, you said. A. I 
seen them, but not between freight cars, jumping 
on before. 40
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Q. Yet you were going to get on between the 
freight cars? A. When the train stopped.

Q. You didn’t see anybody jump on between the 
freight car, and the other car, did you? A. No.

Q. You didn’t see it this night? A. I seen this 
fellow this night jump for the car.

Q. Y e s , b u t  h e w a s n ’ t  b etw e en  th e  fr e ig h t  car 
2 o a n d  th e  o th e r  c a r  w h en  he ju m p e d ?  A . He w a s a t  

th e  end  o f it.
Q. He was beyond it toward the DuPont works.

Mr. F ort: Is that a statement or a ques­
tion, Mr. Smith?

Mr. Smith  : That is both.

Q. Isn’t that true? A. W ell, I couldn’t judge 
whether he was in there now, or whether he was 
just on the end of the car, but he must have been 

20  right there on the car when he hit us and rolled
o

u s  up .
Q. That is an entirely different proposition.

By  the Court:
'Q . The question is when he jumped on where 

was he with respect to the cars you were standing 
close to? A. Well, he was about the end of the 
car.

Q. Your car, do you mean, or the end of the 
o «  three? A. About the end of the car that we were 

at.

By  Mr. Sm it h :
Q. You didn’t see him standing in between those 

.wo cars before, did you? A. No, I came around 
the other end of the car, and stood alongside of 
Mr. Janderup.

Q. Wasn’t it perfectly obvious to you, Mr. War­
ren, that if a man jumped for the train while she 

^ was in motion, and missed, and didn’t get on the 
step, and then did hang on, that he wTould push
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you, if you stood between that particular car and 
the side of the track? A. Well, now, it was done.

Q. It was perfectly obvious to you that that was 
true, wasn’t it, that he couldn’t help hit you? A.
As far as the train went. If the train had stopped 
sooner than she did she wouldn’t have got to where 
I was. The train moved just far enough for him to 
knock enough men to roll us up in that. 10

Q. And the reason he knocked you was because 
there wasn’t room between the side of the train 
that he was hanging on, and you to pass? A. Cer­
tainly not.

Q. Isn’t that true? A. Certainly not.
i

R e-Direct E xam ination  by Mr. F ort:

Q. Mr. Warren, Mr. Smith has asked you 
whether you didn’t get in there between the freight 2Q 
cars because you knew nobody could get in front of 
you? You also knew nobody could get behind you, 
didn’t you? A. Yes.

Q. Did that have anything to do with your get­
ting in there in that position? A. Well, I don’t 
know as it did.

. Q. Why did you get in there in front of the 
freight cars? A. I went in there so when the train 
stopped I could practically, stand to reason there 
would be one of those steps stop in along through #0  
the box car some place. When they stopped then 
the men just went both ways. Then they always 
went in between the ends of the cars and came 
running in to get in the seats then. Others stand­
ing around the end. I stood in there to be handy.

By  the  Court:
Q. Why didn’t you get in on the other side? A. 

Well, I suppose I could have got in there There 
is always room for one more, but there is always a
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big crowd there and there is more or less pushing 
and shoving for a seat, and the jamb. My father 
was knocked down there one night and skinned his 
whole shin, knocked in between the cars in that 
pushing there for to get in for a seat.

By  Me. F ort :

Q. Did you think there would be that pushing 
over where you were in front of the freight cars? 
A. No, there would not be there, not on that side, 
no.

Re-Cross E xam in atio n  by M r. Sm it h :

Q. That is the reason you took that position be­
cause you didn’t think anybody could get near you 
over by the freight cars? A. Yes.

Q. That, and your desire to get in first? A . For 
to shove me.

Q. That and your desire to get in first is what 
made you take that position, isn’t it? A. Yes.

Mr. Sm it h : That is all.
T he  Co u rt : That is all, sir.

E dward M ilges, produced as a witness, being 
duly sworn on his oath, according to law, on be- 

3 0  half of the plaintiff, saith:

D irect E xa m in a tio n  by Mr. F ort :

Q. Mr. Milges were you employed by the Du- 
Ponts in January 1916? A. Yes, sir.

Q. As a carpenter? A. Yes, sir.
Q. Were you there on the night of January the 

fifth? A . January fifth; yes, sir.
Q. W hat happened there— where were you 

4<> standing when the train— were you at the Raritan 
River station when the four ten or four fifteen
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train came in? A . I  was right near the sta­
tion. I wasn’t on the station side on account of 
the crowd.

Q. Which side were yon on? A . I was on 
the side of the freight train, on the opposite side 
of the track.

Q. How many other men were there? A. I  
should judge about ten or eleven, that is, right 1 0  
by that car, but there was about one hundred 
and fifty men altogether.

Q. Where were you by the car? A. I was 
right by the car. Last freight car.

Q. Who else was there, if you know? A. W ell,
I know—

Q. W as Mr. Janderup there? A. Mr. Janderup 
was there.

Q. Mr. Kalleberg? Or didn’t you know him?
A. Yes, sir. 150

Q. Tell us what happened. A. As we came 
out from the DuPont plant and tried to get over 
on the station side to get tickets. W ell, we 
didn’t try to get tickets, because we had tickets.
Such a crowd there that we couldn’t get on that 
side for fear of getting throwed under the car, 
so we stood on that side of the freight train to 
protect ourselves. Of course the train come 
along there, and this here fellow that was on the

30end of the car jumped on, grabbed hold of the 
handle, lost his foot hold, and jammed us in 
between those cars, and I was one of them that 
was hurt.

Q. Did you see Mr. Janderup afterward? A.
Yes, sir; I seen Mr. Janderup.

Q. W as he hurt? A. He was hurt very badly.
Q. How long did you work there? A . I  should 

judge about five months.
Q. Before and after the accident? A . Yes, 

sir.
40
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Q. Prior to the accident how many men were 
accustomed to take that train at night? A . I  
should judge betwen five and six hundred men.

Q. Every night? A . Every night.
Q. By the way, was the train on time this 

night, do you know? A. W ell, I  can’t state whe­
ther it was on time or not, because I  don’t know 

10  what the schedule really was. It was after four 
o’clock anyway.

Q. Of the men who were there night after night 
did they all stand on the station platform as a 
rule?

M r. Sm i t h : I  object.
The Co u r t : It is leading.

A. A ll those that could get on—

2o The Co urt : It is leading.

Q. Where did the men stand nights while they 
were waiting for the train? A. They stood where- 
ever they could get a chance to stand to get on 
the train.

Q. Where was that? A. The station side was 
always crowded, couldn’t get two men there. Half 
of the time you couldn’t get in the station on 
account didn’t want the station dirty, I suppose. 
A  few of them had to stand on the other side of 

30  the tracks to get in the train without getting 
hurt.

B y  Th e  Co u rt :

Q. W as that a usual thing that men were 
crowded on both sides of the track? A. Yes, sir.

B y  M r. F ort :

Q. How did you come down to the station from 
the works? A. Why, we got out of the gate, 

40  walked right down to the bank.
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The  Co u r t : I do not see the importance 
of that, Mr. Fort. If this man was in a 
proper place it does not matter how he got 
there. I  mean, if your client was.

Mr. F ort : I  simply want to show this
was a customary way for the men to come.

Th e  Co u rt : I  do not think that makes
any difference. The question is whether they 10  
were in this place by invitation of the com­
pany.

Mr. F ort : W ell, I— I want to get the
question in the record.

The  Co u r t : Answer the question.

Q. Customarily how did you and the other 
employees come down to the train? A . Why, I 
come out of the DuPont gates and come down to 
the bank. If we don’t walk down to the bank 2 0  

we have to walk two or three hundred feet up 
to the road and then come down to the station. 
There was always a big crowd there, and there 
was a gutter and it wasn’t filled in there from 
the road out to the station, and practically we 
stood on the other side.

Q. So you came down across the railroad prop­
erty? A . Yes, sir.

Q. How long had you been doing that? A. 
W ell, I had been doing that ever since I got 
there. No, not ever since I  got there. W e used 
to go up to the old station. Old station was just 
about completed, I  guess.

Q. Ever since this station was completed had 
you been doing it? A . Yes, sir.

Q. How many months was that? A . I  couldn’t 
judge how long it was the station was completed.

Q. Were other men doing it, or were you the 
only man? A. Other men. There was hundreds 
of men doing it. 4u

M r. F ort : Cross examine.
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Cross E xa m in a tio n  by  M r. Sm i t h :

Q. There was a way that you could get right 
from the road to the station without crossing 
the railroad? A. Practically.

Q. You could have gone right out from the Du­
Pont works into the public road and then to thé 
station? A . Yes, sir.

Q. You went over and stood between these 
freight cars and the track, did you? A . Yes, sir.

Q. There was room on either side of the freight 
cars, wasn’t there, without standing between the 
freight cars? A. It was clear of the cars, but it 
of the freight cars?

Q. Yes, one end of the freight cars, or the 
other end, Mr. Milges? A. W ell, if you went up 
the other end you would have to go in the engine.

20  Q. You would not have to go in the engine, 
would you? A. You couldn’t get in the car up 
at that end.

Q. W hy not? A. The engine was right at the 
end of the freight car.

Q. W as the engine at the end of the freight car? 
A. A t the other end. On the northerly end.

Q. How about the southerly end? A . On the 
southerly end there is a chance we had to get 
on the car.

s o  Q. Southerly end was clear, wasn’t it, of the 
freight car? A. It was clear of the cars, but it 
wasn’t clear of men.

Q. It was clear of cars, wasn’t it? A. Yes, 
sir.

Q. So the only reason that you stood between 
the freight cars and the tracks was your desire 
to get on without anybody else being between 
you, wasn’t it? A .  No, s ir .

Q. W hat was your other reason? A. My idea
4 O
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was to get on there so wTe wouldn’t get jammed 
under the wheels.

Q. From what? A . From the rush of men.
Q. From the rush behind you? A . Behind me 

a n d  alongside of me.
Q. Suppose you had stayed out on the out­

skirts of the crowd would you be rushed from 
the men then? You would be one of the rushers, 1 « 
wouldn’t you, and not the rushed? A. No, I 
wouldn’t be one of the rushers.

Q. You didn’t rush, did you? A. No, I did not.
Q. Not at all? A . No, I did not.
Q. Were there any of the men that worked 

there at all that were rushers instead of rushed?
A. I didn’t call them rushers. They all wanted 
to get on the car to get home.

Q. So did you, didn’t you? A. Certainly did.
Q. And you had the same desire— wasn’t it a 

that same desire of getting on the car that made 
you get in between the freight car and the track?
A. Without getting hurt; yes, sir.

Q. And you knew, didn’t you, that that train 4 
the passenger train, had to pass right in front of 
you? A . Yes, sir.

Q. And you knew that there wasn’t room for 
two people in there, didn’t you? A. Two people 
could stand there all right.

* 3 0Q. Two people could stand there? A . Yes, sir.
Q. Between the two trains, is that it? A.

They could get in there but they would have to 
crowd a little.

Q. They would have to crowd each other? A.
Yes.

Q. And you knew, didn’t you, that anything 
that hung from the step, or any projection from 
the train was liable to hit you there? A. Yes, sir.

Q. Then you knew, didn’t you, between that 4 0
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t r a in — b e tw e e n  th o se  fr e ig h t  c a rs  a n d  t h a t  t r a in  

w a s  a  v e r y  d a n g e ro u s  p la c e  to  s ta n d ?  A . T h a t  

is  a  c h a n c e  w e  w ere  ta k in g .
Q . T h a t  is  th e  Chance y o n  w e re  a l l  ta k in g ?  

A . J u s t  a s  w e l l  g e t  h i t  th e re  a s  g e t  h i t  o u ts id e .
Q . J u s t  a s  w e l l  g e t h it  th e re  a s  h i t  a n y w h e re , 

is  t h a t  i t ?  (N o  a n sw e r.)
i o  Q. Y o u  h a d  seen  m en  ju m p  on  b efo re , h a d  y o u ?  

A . N o t  n e c e s s a ry  to  ju m p  on.
Q. H a d  y o u  seen  a n y  ju m p  on  b e fo re ?  A .  

A f t e r  th e  t r a in  w a s  s to p p e d  I  seen  som e.
Q. H a d  y o u  seen  a n y  ju m p  o n  b e fo re  th e  t r a in  

h a d  b een  sto p p e d  p r io r  to  th e  tim e  o f th is  a c c i­

d e n t?  A . I  see th em  ju m p  on. T h e y  w o u ld  

g ra b  a n d  g e t  on  th a t  w a y .
Q. T h e n  y o u  h a v e  seen  th em  ju m p  on  w h ile  

th e  t r a in  w a s  in  m o tio n , d id n ’t  y o u ?  A . T r a in  

2 0  w a s  g o in g  v e r y  s lo w ly  a t  th e  tim e.
Q. I  d id n ’t  a s k  y o u  h o w  fa s t  o r  s lo w . I  a sk e d  

y o u  w h ile  i t  w a s  in  m o tio n ?  A . Y e s .
Q. Y o u  s a w  th is  m a n  m a k e  a  ju m p , y o u  sa y , 

d id  y o u ?  A . N o , I  d id  n o t.
Q . W h a t  d id  h e  do, ju s t  g r a b  th e  h a n d le ?  A .  

I  d o n ’t  k n o w . I  w a s  in  b a c k .

B y  The Court:
Q . I  u n d e rsto o d  y o u  to  s a y  t h a t  y o u  sa w  h im  

•î o  g ra b  th e  h a n d le  a n d  m iss  h is  fo o th o ld  a n d  th a t  
h e  s w u n g  a g a in s t  th e  m en  a n d  th e y  a g a in s t  y o u . 

D id  y o u  s a y  th a t?  A . I  c o u ld n ’t  see h im , b u t 

I  k n o w  th e re  w a s  a  m a n  d id  th a t, th a t  is  w h a t  

c a u se d  th e  ru sh .

By  Mr. Sm it h :
Q. A s  a  m a tte r  o f  fa c t , y o u  h a v e  b een  t e s t i fy ­

in g  to  th in g s  th a t  y o u  d o n ’t  k n o w  a n y th in g  a b o u t, 

h a v e n ’t  y o u ?  A . I  w a s  in  th e  ru sh , 
i o  q . Y o u  te s tifie d  a  l i t t le  w h ile  a g o  th a t  y o u
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s a w  a  m a n  ju m p  a n d  g ra b  th e  h a n d le  a n d  m iss  
b is  fo o th o ld . Y o u  d id n 't  see  a n y th in g  o f  th e  

b in d , d id  y o n ?

Mr. F ort: T h a t  is  n o t  a  c o r r e c t  s ta te ­

m en t o f  th e  w itn e s s 's  ev id en ce. H e  d id n 't  

s a y  h e  s a w  h im  a t  a ll .  I  a sk e d  h im  w h a t  
h a p p e n ed , a n d  h e  te s tifie d . T h a t  i s  a  d if-  1Q 
fe r e n t  p ro p o s itio n .

Q. T h e n  y o n  d o n ’t  k n o w  w h a t  h a p p e n ed , e x ­

ce p t w h a t  so m eb o d y to ld  y o u , is  th a t  i t ?  A .  N o .

I  k n e w  w h a t  h a p p e n ed .

By  The Court:
Q. D id  y o n  see  th is  o c cu r, o r  d id n 't  y o n ?  A .

I  w a s  in  it .  I  seen  i t  o ccu r.
Q. N o . B u t  d id  y o u  see  th is  m a n  w h e n  h e 

g ra b b e d  fo r  th e  r a i l  a n d  m iss  h is  fo o th o ld ?  A . 2 0  

I  s a w  th e  m a n  b e fo re  h e  g ra b b e d  th e  r a i l .
Q. W h a t  d id  y o u  see th e n ?  A . W e ll ,  I  p r a c t i­

c a l ly  c o u ld n ’t  see a n y th in g  b eca u se  w e  w a s  a l l  

ja m m e d  in , a n d  d id n ’t  h a v e  tim e . I  w a s  th ro w e d  

u n d e r th e  b o x  c a r  w ith  M r. W a r r e n .
Q. D id  y o u  see  h im  s tr ik e  a n y b o d y ?  A . T h e  

m a n ?
Q . Y e s . A .  W e ll ,  I  d o n 't  k n o w  w h e th e r  h e  

s tr u c k  th em , b u t  I  k n o w  e v e ry b o d y  com e m y  w a y .

I  d id n ’t  h a v e  a  ch a n c e  to  see  it .  8 0
Q. H o w  d o  y o u  k n o w  th e n  t h a t  i t  h a p p e n e d  b y  

re a so n  o f a n y  a c t  o f  h is ?  A . T h e  a c t  o l  th e  

m a n  th a t  ju m p e d  o n ?
Q. Y e s . H o w  do y o u  k n o w  i t  d id n ’t  h a p p e n  b y  

so m eb o d y c ro w d in g  o r p u s h in g ?  A . I t  c o u ld n ’t 

h a ve  h a p p e n e d  a n y  o th e r  w a y , b eca u se  w e  a l l  
w a s  s ta n d in g  th e re  f la t  a g a in s t  th e  c a r  a n d  the 

c a r  w o u ld  e a s y  p a ss  u s , i f  n o th in g  h a d  h a p p en ed .

4 0
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By  Mr. Sm it h :

Q . A s  a  m a tt e r  o f  fa c t ,  M r. M ilg e s , y o u  d id n ’t  

see  a n y b o d y  ju m p  on  th e  c a r  a t  a l l ,  d id  y o u ?  A .  

R e a l ly  d id n ’t  see  a n y b o d y  ju m p  on.

Q . W h a t  y o u  te s t if ie d  to  w h e n  M r. F o r t  a s k e d  

y o u  w h a t  h a p p e n e d  is  w h a t  so m e b o d y  h a s  b een  

t e l l in g  y o u ?  A .  N o , n o t  n e c e s s a r ily .

1 0  Q . H o w  d id  y o u  le a r n  i t  th e n , i f  y o u  d id n ’t  

see  i t  a n d  n o b o d y  to ld  y o u , h o w  d id  y o u  le a r n  i t ?  

A .  T h a t  w a s  th e  o n ly  c h a n c e  o f  g e t t in g  h u r t ,  b y  

so m e b o d y  ju m p in g  on.

Q . A n d  t h a t  is  a l l  y o u  k n o w  a b o u t  it ,  is n ’t  i t ?  

A .  W e ll ,  I  k n o w  I  w a s  c a u g h t  in  i t .

Q . A n d  t h a t  is  a l l  y o u  k n o w ?  A .  I  k n o w  
tw o  m e n  to o k  m e  h om e.

Q . B u t  a s  f a r  a s  th e  m a n  ju m p in g  o n  a n d  

g r a b b in g  th e  h a n d le , y o u  d o n ’t  k n o w  a n y t h in g  

a b o u t  it ,  b e c a u s e  y o u  d id n ’t  see  i t ,  a n d  n o b o d y  

to ld  y o u  a b o u t  i t ,  a n d  y e t  y o u  a r e  t e s t i f y i n g  to  
i t ?

Mr. F ort: He has not said that. He has 
not said anybody told him.

Q . N o b o d y  to ld  y o u , d id  th e y ?  A .  N o , b e c a u s e  

I  k n e w  it .

Q . B e c a u s e  y o u  k n e w  i t ,  a lth o u g h  y o u  d id n ’t 

see  i t ?  A .  I  c o u ld n ’t  h a v e  g o t  h u r t  i f  a n y b o d y  

d id n ’t  ju m p  o n  th e re .

Q . T h e n  th e  re a s o n  fo r  y o u r  s a y in g  so m e b o d y  

ju m p e d  on  a n d  g ra b b e d  th e  h a n d le  a n d  m isse d  

h is  fo o th o ld  is  b e c a u s e  y o u  c o u ld n ’t  h a v e  b ee n  

h u r t  o th e r w is e ?  A .  I  c o u ld  h a v e  b ee n  h u r t  o th e r ­

w is e  i f  th e r e  w a s  a  p r o je c t io n  o f  th e  t r a in  s t ic k ­
in g  o u t  th e re .

Q . Y o u  d id n ’t  see  a n y  p r o je c t io n  o f  th e  tr a in ,  

d id  y o u ?  A .  I  d id n ’t  h a v e  t im e  to  se e  it .

4 0  Q . A r e  y o u  s u r e  M r. F o r t  d id n ’t t e l l  y o u  a b o u t
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th a t  m a n  ju m p in g  o n ?  A .  M r. F o r t ,  I  n e v e r  s a w  

th e  g e n tle m a n  b e fo re .

Q . N e v e r  s a w  h im  b e fo r e ?  A .  N o , s ir .

Me. Sm it h : That is all.
M r . F oet: T h a t  is  a l l .

John Traill, a  w itn e s s  p r o d u c e d  o n  b e h a lf  o f  1 0  

th e  p la in t i f f ,  b e in g  d u ly  s w o r n  a c c o r d in g  to  la w  

o n  h is  o a th , s a i t h :

D irect E xamination  by Mr. F ort:

Q . M r. T r a i l l ,  w e r e  y o u  a  c a r p e n te r  w o r k in g  a t  

th e  D u P o n t  w o r k s  in  J a n u a r y ,  1916? A .  M i l l ­

w r ig h t .

Q . D id  y o u  see  th is  a c c id e n t  a t  th e  P a r l i n  s t a ­

t io n  a  l i t t l e  a f t e r  fo u r  o ’c lo c k  t h a t  a f te r n o o n ? £ o
A . I  s a w  a  m a n  g r a b  th e  t r a in  a n d  s w in g  o u t, 

a n d  h is  fe e t  p a s s e d  m e a n d  j u s t  b a r e ly  to u c h e d  

m e, w h e n  h e  c a u s e d  a  ja m b  in  a t  th e  c o rn e r .

Q . H o w  d id  th e y  c a u s e  th e  ja m b  in ?  A .  W h y , 

b y  th is  m a n  h a n g in g  o u t o n  th e  s id e  a n d  h i t  th e  

f ir s t  m a n  a n d  t h a t  c a u s e d  th e  ja m b  in  r ig h t  b y  th e  

c a r s  w h e r e  th e r e  w a s n ’t  ro o m  to  a l l  g e t  in .

By  The Court:

Q . D o  y o u  m e a n  h is  b o d y  h i t  th e  b o d ie s  o f  

o th e r  p e o p le ?  A .  Y e s ,  h is  b o d y  a n d  le g s .

By  Mr. F ort:
Q . H o w  f a s t  w a s  th e  t r a i n  g o in g ?  A .  W e ll ,  a p ­

p r o x im a te ly ,  b y  b e in g  a  r a i lr o a d  m a n  a n d  a u to ­

m o b ile  r u n n e r , I  s h o u ld  s a y  a b o u t  tw e lv e  m ile s  

a n  h o u r  w h e n  sh e  w a s  c o m in g  in  th e re .

Q . A t  th e  t im e  h e  h i t  y o u  w a s  sh e  g o in g  t h a t  

f a s t ?  A .  N o . H e  w a s  s lo w e d  d o w n  to  a b o u t  

e ig h t ,  a s  n e a r  a s  I  c o u ld  t e l l  th e n . H e  w a s  

s to p p in g . 4 o
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Q. H o w  f a r  d id  th e  t r a in  r u n  a f t e r  t h a t  m a n  

h it  y o u , d o  y o u  k n o w ?  A .  W h y ,  I  g o t  o n  th e  

v e s t ib u le  o f  th e  se c o n d  c a r .  B e tw e e n  th e  s e c o n d  

a n d  t h ir d  c a r .
Q . A n d  w h e r e  w a s  h e ?  A .  W h ic h  d o  y o u  m e a n , 

th e  c a r —
Q . W h e r e  w a s  th e  m a n  t h a t  ju m p e d ?  A .  W h y ,  

1 o  h e p a s s e d  m e  a n d  h e  w a s  r i g h t  in  b e tw e e n  th e  

f ir s t  b o x  c a r . I  w a s  a b o u t  f ifte e n  fe e t  fr o m  th e  

e n d  o f  i t .
Q . A n d  th e n  h e  w a s — th e  t r a i n  s to p p e d  w it h  

th e  se c o n d  c a r  j u s t  o n e  c a r  le n g th — th e  m a n  w e n t  

o n e  c a r  le n g th  a f t e r  h e  h i t  y o u , is  t h a t  i t ?  A .  

Y e s .

By  The Court:
Q . W a s  h e  in  f r o n t  o f  th e  f r e ig h t  c a r s  w h e n  h e  

2 0  ju m p e d  on , o r  b e y o n d  th e m ?  A .  H e  w a s  b e y o n d  

th e m  th e  w a y  th e  e n g in e  w a s  c o m in g  fr o m  G i l le s ­

p ie .
Q . H o w  f a r  b e y o n d  th e  n e a r e s t  f r e ig h t  c a r  to  

h im ?  A .  W e ll ,  h e  p a s s e d  in  a b o u t  th e  c e n te r , I  

su p p o se , w h e re  th e  c o m m o tio n  w a s , b u t  h e  w a s  

a b o u t  f ifte e n  fe e t  fro m  m e, a n d  I  w a s  a b o u t  f i f ­

te e n  fe e t , a p p r o x im a te ly ,  fr o m  th e  e n d  o f  th e  b o x  

c a r  w h e n  h e  m a d e  th e  g ra b .
Q . F r o m  th e  e n d  o f  th e  la s t  b o x  c a r ?  A .  Y e s .  

s o  I  see n  b im  m a k e  th e  g r a b  a n d  g o t  b a c k  o u t  o f  

h is  w a y .

By  Mr. F ort:
Q . H o w  m a n y  m en  w e r e  th e re  th e r e  w a it in g ?  A .  

W e ll ,  I  w o u ld  ju d g e  th e r e  w a s  o n e  h u n d r e d  a n d  

f i f t y  o r  tw o  h u n d r e d  o n  th e  s id e  I  w a s  o n , a n d  

I  w a s  in  th e  s ta t io n  a n d  b o u g h t  m y  t i c k e t  a n d  

co m e o u t  a n d  w a s  s ta n d in g  o n  th e  t r a c k  w h e n  

th e  t r a in  w a s  c o m in g  in , a n d  I  lo o k e d  t h a t  s id e , 

4 »  a n d  I  se e n  th e  b u n c h  th e re , a n d  I  w e n t  o v e r  t o  

th e  o th e r  s id e .
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Q . B e c a u s e  i t  w a s  le s s  c r o w d e d ?  A .  B e c a u s e  

i t  w a s  le s s  c r o w d e d  o n  th e  o th e r  s id e .

Mr. Sm ith  : D o n ’t  y o u  t h in k  y o u  h a d

b e t te r  le t  h im  t e l l  t h a t ?

Mr. F ort: Oh, I  think so.

Q. H o w  f r e q u e n t ly  d id  y o u  ta k e  th e  t r a in ,  o r  

h o w  lo n g  a  p e r io d  o f  t im e ?  A .  W h y ,  I  w e n t  to  j o  

w o r k  th e r e  o n  th e  15t h  o f  D e c e m b e r, a n d  th is  

w a s  o n  th e  15th  o f  J a n u a r y  w h e n  i t  h a p p e n e d .

Q. A n d  h o w  lo n g  a f t e r w a r d  d id  y o u  w o r k  th e r e ?

A . I  w o r k e d  th e r e  u n t i l  th e  6 th  o f  A p r i l ,  u n t i l  

th e  c o n s tr u c t io n  w o r k  w a s  d o n e.

Q . I n  th e  p e r io d  fr o m  th e  t im e  y o u  f ir s t  w e n t  

th e re  to  w o r k  u n t i l  th is  a c c id e n t  h a p p e n e d , w h a t  

h a d  b e e n  th e  c o n d it io n  o n  th o s e  s t a t io n  p la t fo r m s  

n ig h ts  a s  to  c r o w d s  a t  th is  s ta t io n ?  A .  W h y , i t  

w a s  a lw a y s  c ro w d e d  a t  th a t  t im e  o f n ig h t .  2 0

Q . H o w  d id  th e  c r o w d  c o m p a r e  w it h  th e  

c r o w d  th e r e  th e  n ig h t  th is  a c c id e n t  h a p p e n e d ?

A . W e ll ,  a b o u t  a p p r o x im a t e ly  th e  sa m e.

Q . H o w  w a s  th e  s iz e  o f  t h a t  t r a in ?  H o w  m a n y  

c a r s  w e r e  th e re  o n  th e  p a s s e n g e r  t r a i n  u s u a l ly ?

A . W e ll ,  I  d id n ’t  c o u n t  th em , b u t  I  th o u g h t  th e r e  

w a s  a b o u t  five.

Q . A lw a y s  th e  sa m e , w a s  th e r e ?  A .  N o . T h e r e  

w a s  s e v e r a l  n ig h ts  th e r e  w a s  o n ly  fo u r . A n d  on e 

n ig h t  I  k n o w  e s p e c ia l ly  th e r e  w a s  o n ly  th re e , be- 3 0  

fo r e  th a t .

Q . A n d  th is  n ig h t  th e r e  m a y  h a v e  b ee n  a  fe w  

m o re  o r  a  fe w  le s s ?  A .  Y e s .

Q . W e r e  th e r e  e v e r  m o re  th a n  s i x ?  D id  y o u  

e v e r  see  m o re  th a n  s ix ?  A .  N e v e r  to o k  n o t ic e  

to  m o re  th a n  s ix .

Q . W h a t  k in d  o f  c a r s  w e r e  th e y ?  D id  th e y  

h a v e  v e s t ib u le s ?  A .  T h e y  w a s  o p e n  c a r s . J u s t  

th e  ir o n  g u a r d s  a lo n g . T h e r e  w a s  n o  v e s t ib u le  to  

th e m  a t  a l l .  4 0
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Q . A n y  ir o n  g a te s , o r  a n y t h in g  a t  th e  s te p s ?  

A . N o  g a te s  on  th em . T h e y  h a d  s te p s , h u t  n o  

ir o n  g a te s  fo r  to  c o v e r  th e  s te p s  o r  p r o t e c t  th em .

Q . W a s  th e re  a n y  k in d  o f  c o v e r in g  o n  th e  

s te p s ?  A .  N o .

Q . H o w  m u c h  o f  a  c r e w  d id  th e  t r a in  c a r r y ,  d o  

y o u  k n o w ?  A . W e ll ,  I  s a w  in  th e  t r a i n  c r e w

1 0  th e r e  w a s  a  c o n d u c to r  a n d  a  fla g m a n  a n d  a  b ra k e - 

m a n  I  u s e d  to  se e  on.

Q . D id  th e y  g u a r d  th e  p la t fo r m s  a s  th e  t r a in  

ca m e  in to  th e  s ta t io n ?  A .  N o , s ir .

Q . W e r e  th e r e  a n y  e m p lo y e e s  o f  th e  r a ilr o a d  

o n  th e  g r o u n d s  to  c o n tr o l  th e  c r o w d ?  A . T h e re  

h a d  a lw a y s  b een , b u t  a t  th is  p a r t ic u la r  t im e  1  

d id n ’t  t a k e  n o t ic e  to  a n y .

Q . O n  b o th  s id e s  o f  th e  t r a c k ?  A .  Y e s .

Q . T h e r e  h a d  u s u a l ly  b ee n  o n  b o th  s id e s  o f
20

th e  t r a c k ,  d o  y o u  m e a n ?  A . N o . U s u a l ly  b e  em ­

p lo y e e s  on  th e  g ro u n d s , b u t  th e y  w e r e  m o s t ly  in  
th e  s ta t io n .

Q . T h e y  w e r e  m o s t ly  in  th e  s ta t io n ?  A .  Y e s .

Q . W h a t  a b o u t  th is  p a r t ic u la r  n ig h t ?  A .  W e ll ,  

th is  p a r t ic u la r  n ig h t  I  d o n ’t  k n o w  w h e r e  th e y  

w ere .

Q . W e r e  y o u  e v e r  w a r n e d  b y  a n y b o d y  a s  to  

k e e p in g  a w a y  fro m  th e  t r a c k ?  A .  N o .

30  Mr. F ort: That is all.

Cross E xamination  by Mr. Sm it h :

Q . M r. T r a i l l ,  d id  y o u  n e e d  a  w a r n in g  n o t  to  

s ta n d  to o  c lo s e  to  a  t r a c k  w h ile  a  r a i lr o a d  t r a in  

is  r u n n in g  o n  i t ?  A .  N o , s ir .  F o r  m y  p a r t  I  

p u t  s ix  y e a r s  in , a n d  I  o u g h t  to  k n o w .

Q . Y o u  w o u ld  n a t u r a l ly  a s su m e  i f  y o u  g o t  

b u m p e d  b y  a  r a i lr o a d  t r a in  i t  m ig h t  h u r t  y o u ?

„ _ A . O h , I  k n o w  it .4 O  ^
Q . M r. T r a i l l ,  o n  th is  n ig h t  y o u  s to o d  o v e r  o n
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th e  s id e  o p p o s ite  th e  p la t fo r m , d id n ’t  y o u ?  A .  

O p p o s ite  th e  s ta t io n .

Q . Y o u  d id n ’t  s ta n d  b e tw e e n  th e  b o x  c a r s ,  d id  

y o u ?  A .  N o .

Q. Y o u  s to o d  a w a y  fr o m  th e m ?  A .  Y e s .

Q . A n d  y o u  s a y  y o u  s a w  t h is  m a n  m a k e  a  g r a b ?

A . Y e s .  A b o u t  fifte e n  fe e t  fr o m  m e.

Q . A n d  y o u  w e r e  fifte e n  fe e t  a w a y  fro m  th e  t a i l  1 0  

en d  o f  th e  b o x  c a r s ?  A .  Y e s .

Q . A n d  h e  m a d e  a  g r a b  a n d  m iss e d  h is  fo o tin g , 

d id  h e ?  A .  H e  m iss e d  h is  fo o tin g . H e  h a d  th e  

h a n d h o ld .

Q . A n d  t h a t  is  w h a t  b e g a n  b u m p in g  a g a in s t  

y o u  p e o p le ?  A .  Y e s .

Q . A n d  y o u  b a c k e d  o u t o f  th e  w a y ?  A .  Y e s ,  

s i r ;  I  g o t  b a c k  o u t  o f  th e  w a y .

Q . Y o u  c o u ld  b a c k  b e c a u s e  y o u  w e r e n ’t  u p  

a g a in s t  th e  f r e ig h t  c a r , is  t h a t  r ig h t ?  A .  T h a t  540 

is  it .

Q . T h e n  th e  th in g  t h a t  c a u s e d  th e  ja m m in g  o f  

th e s e  m e n  w a s  th is  m a n  g r a b b in g  th e  h a n d le  a n d  

h a n g in g  o n  a n d  b u m p in g  o n e  a f t e r  th e  o th e r ?  A .  

P ic k in g —

Q . M a k in g  c o n ta c t  w it h  th e  o th e r  m e n ?  A .  

W h e n  h e  h i t  th e  m en , w h a t  I  se e n  o f  th e  a c c i ­

d e n t c a u s e d  a  ja m m in g , h e  h i t  a b o u t  o n e  o r  

tw o  m e n  b e fo re  h e  g o t  to  th e  c a r  a n d  k n o c k e d  

th e m  a g a in s t  th e  e n d  o f  th e  c a r ,  a n d  t h a t  is  w h e n  3 0  

th e  ja m m in g  s ta r te d . H e  c a tc h e d  so m e  o f  th e m  

t h a t  w a s n ’t  lo o k in g  l ik e  I  w a s .

Q . I n  o th e r  w o r d s , th e r e  w e r e  so m e o th e r  m en  

s ta n d in g  c lo s e  to  th e  t r a c k  t h a t  w e r e  n o t  lo o k in g , 

a n d  c a u g h t  th e m ?  A .  H e  c a u g h t  th em  b e fo re  h e  

g o t  to  th e  c a r .

By  The Court:

Q . H a d  y o u  e v e r  se e n  th is  c o n d it io n  b e fo re , 

p e o p le  ju m p in g  o n  in  a d v a n c e  o f  th e  s to p p in g  o f  4 0
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th e  t r a i n ?  A .  Y e s ,  s i r ;  b e fo r e  a n d  a f t e r ,  e v e n  u p  
to  w it h in  a  w e e k  a g o .

By  Mr. Sm it h :

Q . H a v e  y o u  e v e r  s e e n  a n y  b o x  c a r s  th e r e  b e ­
fo r e ?  A .  Y e s ,  s ir .

Q . S e e  p e o p le  s t a n d in g  c lo s e  a g a in s t  th e m ?  A . 

Y e s . W h e n  th e  o ld  s ta t io n  w a s  th e r e  I  to o k  

n o t ic e  s e v e r a l  t im e s  w h e n  th e  e n g in e — s h if t in g  

e n g in e  w o u ld  be g e t t in g  w a t e r  u p  th e r e  a t  t h a t  

p lu g , I  w o u ld  see  m en  s ta n d in g  in  th e re .

Q . T h is  sa m e  n u m b e r  o f  m e n  c a m e  o u t o f  D u - 

P o n ts  t a k in g  th e  t r a in  e v e r y  n ig h t ,  d id n ’t  th e y ?  

A . A p p r o x im a t e ly ,  y e s .

Mr. Sm it h : I  think that is all.
Mr. F ort : T h a t  is  a l l ,  M r. T r a i l l .

John Nelson, a witness produced on behaif of 
the plaintiff, being duly sworn according to law 
on his oath, saith:

Direct E xamination  by Mr. F ort:

The Court : M r. S m ith , is  th e re  a n y  d e n ia l  

o f  th e s e  c o n d it io n s  a s  a lle g e d  b y  th e s e  w i t ­

n e sse s, a n te r io r  to  th is  a c c id e n t?

Mr. Sm ith  : W h a t  d o es y o u r  H o n o r  ju s t
m e a n ?

The Court: I  m e a n  a s  to  th e  c r o w d in g ,

a n d  a s  t o  th e  u s e  o f  b o th  s id e s  o f  th e  t r a i n ?

Mr. Sm it h : I  w i l l  s a y  t h is :  T h a t  th e r e  

is  n o  d e n ia l  o f  th e  f a c t  t h a t  th e r e  w e r e  c ro w d s  

th e re , I  d o  n o t  b e lie v e  th e r e  is  a n y  d e n ia l 

o f  th a t .  I  d o  n o t  b e lie v e  th e r e  is  a n y  d e n ia l 

o f  th e  f a c t  t h a t  th o se  m e n  d id  ju m p  o n  fr o m  
e a c h  s id e  o f  th e  tr a in .

The Court: And that it was a common 
practice to do that, before the accident?
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Mr. Sm it h : I  do not know as it was a
common practice to do it. I  know they did 
it. I  do not know whether they did it com­
monly, or not.

The  Court : O f  c o u rs e , o n e  o c c a s io n  w o u ld  

n o t  b e  n o tic e , p e r h a p s , b u t  I  a m  t r y in g  to  

fin d  o u t  w h e th e r  o r  n o t  i t  w a s  a  c o u r s e  o f  

c o n d u c t—
Mr. Sm ith  : The station at that time wasn’t 

completed.
The Court: Oh, I understand that.
Mr. Sm it h : A s to the physical conditions 

there I  just don’t know. I will have to find 
that out.

The Court: I mean as to these people
jumping on trains and as to crowding 
mound both sides o f it.

Mr. Sm it h : I  think that is true.
The Court: A l l  r ig h t ,  M r. F o r t ,  th e n  dc 

n o t  m u lt ip ly  o n  i t  a n y  m o re  th a n  n e c e s s a r y . 

T h e r e  is  a  l i m it  to  c u m u la t iv e  p ro o fs .

Mr. F ort : T h a t  w a s  th e  p u r p o s e  o f  c a l l in g  

M r. N e ls o n . I f  M r. S m ith  is  p r e p a r e d  to  

a d m it  t h a t  c r o w d s  w e r e  c u s to m a r i ly  o f  th e  

s iz e  t h a t  h a s  b e e n  te s t if ie d  to , a n d  t r a in s  

c u s to m a r i ly  o f  th e  le n g th  t h a t  h a s  b e e n  t e s t i ­

fie d  to , a n d  th e  e q u ip m e n t— o n e  o f  o u r  a l le ­

g a t io n s  in  th e  c o m p la in t  is  in s u ff ic ie n t  e q u ip - ** 

m e n t a n d  la c k  o f  c a r s .  T h o s e  tw o  p o in ts  I  

w o u ld  w a n t  to  h a v e  co n ce d e d , o r  e ls e  p r o ­

c e e d  to  p r o v e  i t .
Mr. Sm it h : I  do not find any proof of

lack of equipment. I understand there were 
six cars on that train customarily, six cars.
W e  d o  n o t  a d m it  a n y t h in g  o f  th e  k in d , th a t  

th e r e  w a s  a n y  la c k  o f  e q u ip m e n t a t  a l l .

Mr. F ort: Do y o u  a d m it  t h a t  th e r e  w e r e  

c u s t o m a r i ly  s i x  c a r s  o n  th e  t r a in ,  a n d  cu sto -
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m a r ily  a  cro w d  o f  a p p r o x im a te ly  a s  lia s  been  

te s tifie d  to ?
Mr. Sm it h : N o, I  do not admit that.
The Court: T h e n  e x a m in e  th e  w itn e s s .

Q. M r. N e lso n , y o u  w o rk e d  a t  th e  D u P o n t  

w o r k s ?  A . Y e s , s ir .
Q. F r o m  w h e n  to  w h e n ?  A . S ta r te d  to  w o rk  

1 0  th e  n in th  d a y  o f A u g u s t ,  1915.
Q. H o w  lo n g  d id  y o u  w o r k  th e re ?  A .  U n ti l  

th e  s ix th  d a y  o f  O cto b er, 1916. F o u r te e n  m o n th s.
Q . F r o m  th e  tim e  y o u  w e n t  th e re  to  w o r k  in  

A u g u s t , ' 1915, u p  to  th e  tim e  o f th is  a c c id e n t in  
J a n u a r y , 1916, h o w  m a n y  p eo p le — d id  y o u  c u s to ­

m a r ily  ta k e  th e  4.20, o r th e  t r a in  a p p r o x im a te ly  

a t  4.20 to  S o u th  A m b o y ?  A . T h e  one b efo re , w h en  

th e  s h if t  com e o u t. I  w a s  w o r k in g  s h ifts  a l l  th e  

a o  tim e.
Q. A n d  y o u  to o k  th is  t r a in  r e g u la r ly ?  A . Y e s . 

W e ll, so m etim es I  d id n ’t  g e t o u t  in  t im e ; I  w o rk e d  

w h a t w e  c a l l  th e —

By  The Court :

Q. S o m e tim es y o u  m isse d  i t ?  A .  Y e s , th e  firs t  

tr a in , a n d  I  to o k  th e  one M r. J a n d e ru p  w a s  on.

By  Mr. F ort:

Q. N ig h ts  w h e n  y o u  to o k  th is  t r a in  w h a t  w a s  

3 0  th e  c o n d itio n  a s  to  th e  c ro w d  a t  th e  s ta t io n ?  A . 

W e ll ,  w h e n  w e  b o a rd  th e  t r a in  a t  S o u th  A m b o y —

The Court : A t this point.

Q . D o  y o u  m ea n —
Q. W h a t  c ro w d s  w e re  on  th is  s ta t io n  a n d  w h a t  

w o u ld  y o u  do w h e n  th is  t r a in  cam e in ?  A .  O h, I  
sh o u ld  ju d g e  b e tw e e n  fo u r  a n d  five h u n d re d  on 

th a t  s h ift ,  m a yb e  s ix  h u n d re d  on  t h a t  s h ift .  O n  

o u r s h ift .
40
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Q. W h e re  d id  th o se  p eo p le  s ta n d  w h ile  th ey  

w e re  w a it in g  fo r  th e  t r a in ?  A . A lw a y s  a  b ig  

c ro w d  o n  th e  s ta t io n  sid e, a n d  I  k n o w  m y s e lf  

m o st o f th e  tim e  I  s to o d  on  th e  s id e  to w a r d s  th e  
p o w d er w o rk s , b e ca u se  th e re  w a s n ’t  q u ite  a s  m a n y  

m en th ere .
Q. W h a t  k in d  o f— w e re  th e re  a n y  g u a rd s  th e re ?

A . I  n e v e r  seen  a n y  g u a rd s  th ere , o n ly  o n ce  s in c e  1 0  

I  s ta r te d  o u t th e re , a n d  t h a t  w a s  a f t e r  th is  a c c b  
d en t, th a t  w a s  la s t  su m m er, th e re  w a s  a  t r a in  

d r il l in g  u p  a n d  d o w n  a n d  I  n o tic e d  th e  y a r d  

m a ste r  com e u p  a n d  h e  sto p p e d  th e  t r a i n ;  I  k n o w  

w e  w e re  a l l  t a lk in g  a b o u t i t  on  a c c o u n t th e  firs t  

tim e  h e  e v e r  s to p p e d  a  tr a in .
Q . A t  th e  tim e  o f th e  a c c id e n t h a d  th e re  e v e r  

b een  a  g u a r d  th e re  to  w a r n  y o u  b a c k  fro m  th e  

t r a c k ?  A . T h e re  h a d  n e v e r  b een  a  g u a r d  th e re   ̂

a s  lo n g  a s  I  w a s  th ere , n e v er.
Q . D id  y o u  e v e r  see a n y b o d y  ju m p  on  th e  t r a in  

b e fo re  th e  n ig h t  o f th is  a c c id e n t?  A . Y e s , s ir . 
P r e t t y  n e a r  e v e ry  d a y . I  k n o w  on e tu n e  m y s e lf  

I  w a s  l ik e  th e  r e s t  o f  th em , t r y in g  to  ju m p  on, 
a n d  h a d  m y  lu n c h  b o x , a n d  w h e n  I  g o t  o n  th e  

t r a in  I  d id n ’t  h a v e  n o th in g  b u t  th e  h a n d le . N ig h ts  

g o in g  u p  fro m  S o u th  A m b o y  in  th e  w in te r  tu n e  
5 Q . N e v e r  m in d  th a t . W h a t  a b o u t th e  b rak e- 

m en, d id  th e y  s ta n d  o n  th e  p la tfo r m  to  w a r n  ^  

y o u  b a c k ?  A . I  n e v e r  seen  a n y  b ra k e m e n  s ta n d ­

in g  a n y w h e re s . N e v e r  a  ch a n c e  fo r  a  b ra k e m a n  

on  th e  p la tfo rm . I  k n o w  on ce g o in g  h om e fro m  
P a r l in  I  w a s  o n  th e  v e r y  la s t  c a r  a n d  th e re  w a s  

su ch  a  c r o w d  on  th e  b a c k  p la tfo r m  th e  b ra k e m a n  

c o u ld n ’t  g e t a  ch a n c e  to  c o lle c t  th e  t ic k e ts . F e l ­

lo w s  s ta n d in g  o n  th e  s te p  a n d  on  th e  b a c k . F e l ­
lo w  c o u ld n ’t  e v en  g e t a  ch a n c e  to  c o lle c t  th e

tic k e ts .
Q . W e re  th e re  a n y  g a te s  o r v e s tib u le s , o r an y- 4 0
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th in g  o f  t h a t  s o r t  o n  a n y  o f  th e  c a r s ?  A .  N o , 

s i r ;  j u s t  o r d in a r y  co m m o n  p la t fo r m s .

Q . W h a t  a b o u t  l ig h t s  o n  th e  t r a i n ?  A .  W h y ,  I  

n o t ic e d  n ig h ts  g o in g  u p  fr o m  S o u th  A m b o y  th e r e  

in  th e  w in t e r  t im e  n o  h e a t , n o  l ig h t s  in  th e  c a r s . 
M ig h t  b e  fo u r , five—

The  Co u rt : T h is  w a s  d a y -tim e .
Mr. F ort : * 4.20.

A .  W e  le f t  S o u th  A m b o y  a t —

Q . N o . W e  a r e  t a lk in g  a b o u t  g o in g  in . A .  
O n ly  o n c e  o r  tw ic e —

M r. Sm it h  : I  object to the conditions of 
lights.

The  Co u rt : I  do not see any value of this» 
at all.

2 0  Q . W e r e  th e r e  s e a ts  e n o u g h  f o r  th e  p a s s e n g e r s  
c u s to m a r i ly ?  A .  N o , s i r ;  n e v e r .

By  The  Co u rt :

Q . W e r e  th e  c a r s  c r o w d e d ?  A .  Y e s , s i r ;  th e y  

a lw a y s  c r o w d e d ;  a lw a y s  s ta n d  in  th e  a is le . E v e n  

in  th e  b o x  c a r s , th e y  a lw a y s  s to o d  a r o u n d  th e r e  

in  b a g g a g e  c a r s , a n y  o ld  w a y  t h e y  c o u ld .

Cross E xa m in a tio n  by  M r. Sm it h  :
3 O

Q . W h a t  t im e  d id  y o u  le a v e  S o u th  A m b o y  to  

g o  to  w o r k ?  A .  W h a t  t im e ?  W e ll ,  w h e n  I  w a s  

o n  th e  d a y  s h i f t  I  l e f t  S o u th  A m b o y  a r o u n d  s e v e n  

o ’c lo c k . A n d  w h e n  I  w a s  o n  th e  m id d le  s h if t  I  

le f t  a t  h a lf - p a s t  th re e . A n d  w h e n  I  w a s  o n  th e  
la s t  s h i f t  I  le f t  a t  e le v e n  o ’c lo c k .

Q . D id  y o u  ta k e  th is  t r a in  fr o m  P a r l i n  in ?  A .  
Y e s ,  s ir .

Q . W h e n ?  A .  W h e n  I  w a s  o n  th e  la s t  s h if t .  

Q- T h e  la s t  s h i f t ?  A .  W e ll ,  I  to o k  i t  in  w h e n40



85

John Nelson— Cross.

I  w e n t  to  w o r k  a t  h a lf - p a s t  th r e e  in  th e  a fte r n o o n .

I  to o k  i t  b a c k  fr o m  P a r l in ,  l e f t  P a r l i n  a b o u t  

q u a r te r  to  tw e lv e .

Q . A t  w h a t  t im e ?  A .  Q u a r te r  to  tw e lv e  a t  

n ig h t.

Q . W e ll ,  I  a m  t a lk in g  a b o u t  th e  4 .15, o r  4, 

w h a t  d o  y o u  c a l l  i t ,  4.20 g o in g  fr o m  P a r l i n  in to  

S o u th  A m b o y ?  A .  W e ll ,  I  to o k  t h a t  t o o ;  y e s , s ir .  l©

Q . A n d  w h e n ?  A .  W h e n  I  w a s  o n  th e  d a y  

s h if t  a n d  I  w a s  w o r k in g  a w a y  u p  th a t  e n d  a r o u n d  

th e  m a g a z in e s , a n d  lo ts  o f  t im e s  I  m iss e d  th a t .  

C o u ld n ’t  g e t  o u t  th e r e  in  tim e , a n d  h a d  l i t t le  

th in g s  to  do.

Q . T h e n  y o u  w o u ld  ta k e  t h a t  t r a in  fr o m  P a r l i n  

in  to  S o u th  A m b o y  is  t h a t  i t ?  A .  Y e s ,  s ir .  T o o k  

a l l  th e  t r a in s .  I  w a s  o n  a l l  s h if ts .

Q . A s  th e  s h if t s  co m e  o ff  w o r k  so m e  o f  th er., 

ta k e  th e  t r a i n  in  fr o m  P a r l i n  to  S o u th  A m b o y *  2 0  

d o n ’t  t h e y ?  A .  Y e s ,  s ir .

Q . A n d  so m e  o f  th e m  g o  t o  S a y r e v i l le  a n d  d o w n  

to w a r d s  S o u th  R iv e r ?  A .  Y e s .

Q . A n d  so m e o f  th e m  s t a y  th e r e  a t  P a r l in ,  

d o n ’t  th e y ?  A .  I  s u p p o s e  th e y  d o ;  y e s , s ir .

Q . Y o u  d o n ’t  k n o w  h o w  m a n y  p a s s e n g e r s ?  A .  I  

k n o w  th e  c a r  is  a lw a y s  c ro w d e d . N e v e r  a  s e a t  

e n o u g h .

Q . I  d id n ’t  a s k  y o u  th a t .  I  s a y , y o u  d o n ’t  

k n o w  h o w  m a n y  p a s s e n g e r s  ta k e  th e  t r a i n  fro m  3 0  

P a r l i n  in  t o  S o u th  A m b o y ?  A .  W e ll ,  I  c o u n te d  

p eo p le , I  k n o w  th e r e  is  o v e r  o n e  h u n d r e d  p e o p le  

in  t h a t  c a r ,  a n d  th e r e  is  five  o r  s ix  c a r s  a s  a  ru le .

Q . O v e r  o n e  h u n d r e d  p e o p le  in  e a c h  c a r ?  A .

Y e s , s ir .

Q . D id  y o u  c o u n t  th e m ?  A .  Y e s ,  I  c o u n t  th e m .

Q . H o w  m a n y  tim e s  d id  y o u  c o u n t  th e m ?  A .

I  c o u n te d  th e  s e a ts . I  k n o w  I  d id .

Q . H o w  m a n y  s e a ts  w e r e  th e r e ?  A .  W e ll ,  th e re  
. 40
is— I  th m k  th e r e  is  ro o m  fo r  e ig h ty - fo u r .
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Q . T o  s i t  in ?  A .  Y e s ,  s o m e th in g  l ik e  th a t .  I  

w o u ld n ’t  s a y , a r o u n d  th a t .  S i x t y  so m e o d d .

M r . Sm i t h : I  th in k  t h a t  is  a l l .

Mr. F ort : T h a t  is  a l l .

Jam es M . H oppler, a w itn e s s  p r o d u c e d  o n  b e 4 

1 0  h a l f  o f  th e  p la in t i f f ,  b e in g  d u ly  s w o r n  a c c o r d in g  

to  la w  o n  h is  o a th , s a i t h :

D irect E xa m in a tio n  by Mr. F ort :

Q . M r. H o p p le r ,  in  1916 w e r e  y o n  e m p lo y e d  a t  

th e  D u P o n t  w o r k s ?  A .  Y e s ,  s ir .

Q . I n  w h a t  c a p a c i t y ?  A .  F o r e m a n  c a r p e n t e r

Q . W e r e  y o u  a c q u a in te d  w it h  M r. J a n d e r u p  andl 

M r. K a l le b e r g ?  A .  N o t  w it h  M r. J a n d e r u p , b u t  

2 0  I  w a s  w it h  M r. K a lle b e r g .

Q . O n  th e  n ig h t  o f  J a n u a r y  5th , 1916, d id  y o u  

see  M r. K a l le b e r g ?  A .  I  d id .

Q . A t  th e  P a r l i n  s t a t io n ?  A .  Y e s r s ir .

Q . W h e r e  w a s  h e  a n d  w h e r e  w e r e  y o u ?  A .  

W e ll ,  w e  ca m e  o v e r  fro m  th e  p la n t  p r a c t ic a l l y  t o ­

g e th e r , a b o u t  te n  m in u te s  a f t e r  fo u r , a n d  ju s t  

w h e n  w e  ca m e  th e r e  th e s e  f r e ig h ts  w e r e  b a c k in g  

in to  th e  s ta t io n , a n d  h e  w e n t  a c r o s s  to  g e t  a  

t ic k e t ,  a n d  th e n  h e  c a m e  b a c k  th e r e , a n d  w h e n  h e  

s o  c a m e  b a c k  th e s e  f r e ig h ts  h a d  b a c k e d  in  w h ile  h e  

w a s  a t  th e  s ta t io n .

Q . G o  a h e a d . T h e n  w h e re  d id  y o u  a n d  h e  g o ?  

A . W e ll ,  w h e n  th e  f r e ig h ts  c a m e  in  w e  s to o d  in  

b e tw e e n  th e  b u m p e rs  o f  th e  se c o n d  o r  t h ir d  c a r .  

T h e  se c o n d  c a r , I  t h in k  i t  w a s . I  w a s  s ta n d in g  

in  b a c k . H e  a n d  M r. W e s t  a n d  I  w e r e  to g e th e r , 

a n d  h e  s to o d  in  f r o n t  o f  m e.

Q . D o  y o u  m e a n  b e tw e e n  th e  b u m p e rs  o f  th e  

se c o n d  a n d  t h ir d  f r e ig h t  c a r s , is  t h a t  w h a t  y o u  

4 0  m e a n ?  A .  Y e s .
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Q . A n d  y o u  a n d  M r. W e s t  a n d  M r. K a l le b e r g  

s to o d  th e r e ?  A .  S to o d  th e r e  to g e th e r , y e s .

Q . A s  th e  r e s u lt  o f  th a t ,  w a s  M r. K a l le b e r g  

s ta n d in g  o u ts id e  o f  th e  l in e  o f  th e  f r e ig h t  c a r s ?

A .  H e  w a s  in  f r o n t  o f  M r. W e s t .

By  Th e  Co u rt :

Q . W a s  h e  s ta n d in g  o u ts id e  o f  th e  l in e  o f  th e  1 0  

fr e ig h t  c a r s ?  T h a t  is  to  sa y , w a s  h e  s ta n d in g  b e ­

tw e e n  a  l in e  o f  th e  f r e ig h t  c a r  s id e  a n d  th e  o th e r  

t r a c k ?  A .  W e ll ,  h e  s to o d  w it h  h is  b a c k —

Q . Y o u  d o n ’t  m e a n  to  s a y  h e  w a s  s ta n d in g  b e ­

tw e e n  th e  c a r s ?  A .  N o . M r. W e s t  a n d  I  s to o d  

b e tw e e n  th e  c a r s , a n d  h e  s to o d  in  f r o n t  o f  M r. 

W e s t .

Q . O u ts id e ?  A .  Y e s .

By  Mr. F ort:
2 0

Q . H o w  f a r  o u ts id e  w a s  h e ?  A .  W e ll ,  h e  w a s  

le a n in g  a g a in s t  th e  c a r .

Q . L e a n in g  a g a in s t  th e  c a r ?  A .  Y e s .

Q . A t  th e  c o rn e r , o r  a t  th e  o u ts id e ?  A .  R ig h t  

a t  th e  c o rn e r , b e tw e e n  th e  c a rs .

Q . P a r t l y  in  a n d  p a r t l y  o u t?  A .  P a r t l y  in  a n a  

p a r t ly  o u t.

Q . W h a t  h a p p e n e d  a f t e r  h e  w a s  s ta n d in g  th e r e ?

A .  W e ll ,  a s  th e  t r a in  w a s  c o m in g  in , so m eo n e  b e ­

lo w  u s  o n  th e  e n d  o f  th e  f r e ig h t  s ta r t e d  to  g e t  3 0  

on. T h e r e  w e r e  s e v e r a l  b e lo w  u s  a n d  s e v e r a l  

a b o v e . A n d  a s  th is  fe l lo w  ju m p e d  o n  h e  k n o ck e d  

so m eo n e  d o w n  a n d  th e  r e s u lt  w a s  t h a t  th e r e  w e r e  

o th e rs  in  th e r e  a n d  r o lle d  th e m  a lo n g , a n d  M r. 

K a l le b e r g  w a s  c a u g h t  in  t h a t  ja m b . M r. K a l le b e r g  

a n d  th e  o th e r  p e o p le  o n  th e  e a s t  s id e  o f  u s . T h e re  

w a s  tw o  o r  th re e  th a t  s ta r t e d  o n  th e  o th e r  s id e  

o f  u s , to  th e  s o u th w e s t, a n d  th e y  s w e p t  M r. 

K a l le b e r g  r ig h t  a lo n g  w it h  th em .

40
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Q . W h a t  d id  i t  d o  w it h  h im ?  S w e p t  h im  a lo n g  

a n d  w h a t  d id  i t  d o  w it h  h im ?  A .  S w e p t  h im  a lo n g  

a n d  th r e w  h im  d o w n .

B y  T h e  C o u r t :

Q . H e  w a s  k il le d , w a s  h e ?  A .  H e  w a s  k i l le d .  

B y  M r . F o r t :

Q . T h r o w n  d o w n  on  th e  g r o u n d ?  A .  T h r o w n  

d o w n  o n  th e  g ro u n d . I  w e n t  o v e r  a n d  p ic k e d  h im  

u p  a n d  h e lp e d  c a r r y  h im  in  th e  c a r .

Q . H e  w a s n ’t  k i l le d  in s t a n t ly ?  A .  N o .

Q . H e  d ie d  la t e r ?  A .  Y e s .
Q . W a s  h e  c a r r ie d  on  to w a r d s  th e  f r o n t  o f  

th e  t r a i n ?  A .  H e  w a s  c a r r ie d  th e  f u l l  le n g th  o f  

a f r e ig h t  c a r .
Q . H e  w a s  c a r r ie d  th e  f u l l  le n g th  o f  a  f r e ig h t  

2 0  c a r ?  A .  Y e s .
Q . H o w  lo n g  d id  y o u  w o r k  th e re , M r. H o p le r ,  

a s  fo r e m a n ?  A .  I  w e n t  in  th e r e  o n  th e  tw e n ty -  

fo u r t h  d a y  o f  N o v e m b e r .

Q . 1915? A .  1915.
Q . A n d  d u r in g  th e  p e r io d  t h a t  y o u  w e r e  th e r e  

w h a t  w a s  th e  c u s to m a r y  c o n d it io n  o f  th e  c r o w d  

a n d  th e  s ta t io n  p la t fo r m  a t  th e  t im e  th is  t r a in  

c a m e  in ?  A .  W e ll ,  th e  c u s to m a r y  c o n d it io n s  w e r e  

t h is :  I  s h o u ld  ju d g e  f o r t y  p e r  c e n t, s ta y e d  o n  

3 0  th e  o p p o s ite  s id e  o f  th e  s ta t io n , f o r t y  p e r  c e n t, 

o f  th e  m e n  g o t  o n  th e  o p p o s ite  s id e  a l l  th e  t im e  I  

w a s  th e re .
Q . Y o u  m e a n  b y  th e  o p p o s ite  s id e  w h ic h  s id e ?  

A .  O n  th e  s id e  w h e r e  th e  f r e ig h t  c a r s  w e r e .

Q . A n d  w h a t  a b o u t  th e  o th e r  s ix t y  o n  th e  s t a ­

t io n  s id e ?  A .  Y e s .
Q . A n d  h o w  m a n y  m e n  w e r e  th e r e  th e r e  c u s to ­

m a r i ly ?  A .  I  s h o u ld  ju d g e  s ix  h u n d re d .

Q . A n y  g u a r d s ?  A .  I  n e v e r  se e n  a n y .

4 0  Q . W a s  th e  c r o w d  o r d e r ly  a lw a y s ?  A .  W e l l ,
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w h ile  th e y  w e r e  s ta n d in g  th e re , u n t i l  th e y  s ta r t e d  

to  g e t  on .

Q . A n d  th e n  w h a t ?  A .  A n d  th e n  th e r e  w a s  a  

ra m p a g e .

Q . A lw a y s ?  A .  Y e s .

Q . D id  y o u  e v e r  see  th e  m e n  ju m p  o n  b e fo r e ?

A . Y e s ,  s ir .
Q . H o w  o fte n ?  A .  E e v e r y  t im e  th e  t r a in s  c a m e  10 

in .

Q . W e r e  th e r e  s e a ts  e n o u g h  fo r  th e  c r o w d  o n  

th e  t r a in  c u s to m a r i ly ?  A .  W e ll ,  I  th in k  I  h a d  a  

s e a t o n c e  in  a b o u t  e ig h t y  r id e s , a n d  th e n  I  w a s  

o n e  o f  th o s e  t h a t  ju m p e d  o n .

Q . W e r e  th e  b r a k e m e n  o u t  o n  th e  p la t f o r m ?  A .

I  n e v e r  s e e n  a n y  b ra k e m e n  o n  th e  p la t fo r m . H e  

w o u ld n ’t  h a v e  a n y  c h a n c e  i f  h e  w a s .

Q . W e r e  th e r e  a n y  g a te s  o r  v e s t ib u le s  o n  th e  

c a r s ?  A .  N o , n o t  to  m y  k n o w le d g e . I  n e v e r  se e n  2 0  

a n y .

Mr. F ort : That is all.

Cross E xa m in a tio n  by  M r. Sm i t h :

Q . M r. H o p le r ,  w h a t  d o  y o u  m e a n  b y  b ra k e m e n  

n o t  h a v in g  a  c h a n c e ?  A .  W e ll ,  t h e y  w o u ld  p u s h  

M m  o ff o n  th e  o th e r  s id e , o r  o u t  th r o u g h  th e  r o o f .

Q . I f  th e r e  w a s  a  g u a r d  th e re  th e y  w o u ld  sh o v e  

h im  o u t, e ith e r  o u t  th e  o th e r  s id e , o r  th r o u g h  th e  8 0  

ro o f, is  t h a t  i t ?  A .  T h a t  is  th e  id e a .

Q . I n  o th e r  w o r d s , a  g u a r d  w o u ld  n o t  b e  a n y  

u se, w o u ld  h e ?  A .  N o t  o n  th e  p la t fo r m .

Q . Y o u  d id n ’t  ju m p  on, y o u  w e r e n ’t —  A .  I  d id  

o c c a s io n a lly ,  y e s . I  g o t  a  s e a t  o n c e  a n d  th e n  I  

d id n ’t  ta k e  a n y  m o re  c h a n c e s .

Q . Y o u  d id  jo in  th e  r u s h  o n c e  in  a  w h ile  a n d  

ju m p e d  o n ?  A .  Y e s ,  I  t r ie d  i t  a  fe w  tim e s.

Q . W a s  t h a t  th e  o n ly  tim e  t h a t  y o u  g o t  th e  s e a t  o u t  

o f  th e  e ig h t y  t r ip s ?  A .  I  tM n k  o n ce  in  a b o u t
40
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e ig h ty  tim e s  I  m a d e  a  sea t. A n d  th e n  I  g iv e  i t  

u p  to  n o  a v a il .
Q . Y o u  s a y  K a lle b e r g  s to o d  w ith  y o u ?  A . Y e s , 

s ir .
Q . W e s t  w a s  b e tw e e n  y o u  a n d  th e  b u m p e rs  o f  

th e  fr e ig h t  c a r s ?  A .  Y e s , s ir .
Q. K a lle b e r g  w a s  o u ts id e  o f  h im ?  A . S to o d  

r ig h t  in  fr o n t  o f M r. W e s t , h a l f  w a y  in .
Q. A n d  b e tw e e n  th e  s id e  o f  th e  fr e ig h t  c a r  a n d  

th e  o th e r  t r a c k ?  A . Y e s .
Q . Y o u  h a v e  seen  h im  go  o ver to  th e  s ta t io n  to  

g e t a  t ic k e t  h a v e n ’t  y o u ?  A . Y e s , h e  ca m e d o w n  
w ith  u s. C a m e  fro m  th e  p la n t  w it h  u s.

Q. W e n t  in  to  g e t a  t ic k e t  a n d  th e n  h e  ca m e 

a c ro ss  to  w h e re  y o u  w e r e ?  A . T h a t  is  o u r  usuaJ 

cu sto m , to  g e t  o n  o n  th a t  sid e.
Q. A n d  th e n  h e  s ta y e d  th e re , d id  h e ?  A . Y e s , 

s ir .

Mr. Sm ith  : I  think that is all.
Mr. F ort: T h a t  is  a ll .

A ndrea K alleberg, one of the plaintiffs, being 
duly sworn according to law on her oath, saith : #

Direct E xam ination  by Mr. F ort:

g 0 The  Court: I  suppose there is no dispute
about leters of administration in the case?

Mr. Sm it h : O h, no. I  h a v e  n o t d en ied

th a t  a t  a ll .

Q . M rs  K a lle b e r g , y o u  a re  th e  w id o w  o f  H a r o ld  

K a lle b e r g ?  A . Y e s , s ir .
Q. H o w  lo n g  w e re  y o u  m a rr ie d  to  h im ?  A .  

W e ll, i t  w a s  n e a r ly  tw e n ty -tw o  y e a rs . I f  h e  h a d  
liv e d  u n t i l  M a y  i t  w o u ld  h a v e  b een  tw e n ty -tw o  

y e a rs .
Q . Y o u r  h u sb a n d  w a s  e m p lo y e d  a t  th e  D u P o n t

10
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works in Parlin in January, 1915, wasn’t he? A.
Yes, sir.

Q. And how long had he been working there?
A. He started, 1 don’t remember the date, but 
it was day after Thanksgiving, Friday.

Q. And during that time you lived where? A.
In Brooklyn.

Q. And he lived with you there? A . Yes, sir; 1«  
but he didn’t come home at night.

Q. While he was working at the DuPonts? A.
Yes, because it was too far.

Q. Did he come over Sundays? A. No, he 
c o m e  Monday evening, because then I think they 
was paid on— I don’t know how, I don’t remem­
ber, but he come home every Monday.

By  The Court:
Q. Came home once a week? A. Came home ao  

once a week. Because he was tired out to come 
home oftener.

By  Mr. F ort:
Q. Did he work every day in the week, do you 

know, work Sunday and Saturday? A. He used 
to work Sunday and Saturday. That is the rea­
son he didn’t come home Sunday, because he was 
working.

Q. Now, Mrs. Kalleberg, have you any children?
A. No, sir.

Q. Had you ever had any children? A. No, sir.
Q. During the twenty-two years that you and 

your husband lived together, what did he do—  
how much money did he give you? A. He gave 
me his salary.

Q. He gave you what? A. He gave me what 
money he was making. Gave me his pay.

Q. Gave you his pay? A. Yes.
Q. A ll of it? A. W ell, he brought the envelope 40 

and gave it to me before he come home.
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B y  Th e  Co u rt :

Q. And you gave him enough to live on, I  sup­
pose? A . W ell, we had a right together, in a 
way, because what he needed he had to take out 
of his salary, because he have enough to say, 
but he didn’t like money together so much, but
he just handed to me.

10
B y  M r. F ort :

Q. W hat did you do with it? A . W ell, I  
used it to keep the house, what we needed, and 
the rest we was saving, put in the saving bank, 
if there was any to be saved.

Q. Did you pay rent? A. Most of the time we 
had our own house.

Q. You had your own house? A . Most of the
time.

2 0  A
Q. And was that true at the time of Mr. Kalle- 

berg’s death? A . Yes.
Q. You had your own house then? A. Had 

my own house, but, of course, got a mortgage on 
it.

Q. Did you have to pay the interest on that 
mortgage? A. Sir?

Q. You paid the interest on that mortgage? 
A. Yes, sir.

3 0  Q ’ y ° u Pay that out of what he brought 
home to you? A . Out of the rent.

Q. You lived in part of the house and rented 
part of it? A. Yes, we had one floor and rented 
out the rest.

Q. So that you had your rent free? A . Yes. 
W ell, then—

Th e  Co u r t : The interest free. She said 
she paid the interest out of it.

4 (j A . Figured on the time he was living, because
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he could do so much fixing himself, you know, 
but I  don’t think so now.

B y  Th e  Co u r t :

Q. Did the rent pay the interest and the charges 
on the house, like water rent and taxes? A . Yes.
It usually covered it.

B y  Mr. F ort : 10

Q. You also owned the house adjoining your 
house? A . Yes.

Q. And the rent of the two paid the taxes and 
interest, is that right? A . Yes, both two to­
gether.

Q. And Mr. Kalleberg did the repairs himself?
A. Yes. Otherwise it would not have paid, but 
he was a very handy man.

B y  T h e  Co u r t : 2 0

Q. He was a carpenter by trade? A . He was 
a carpenter, and he was a very handy man.

Q. W hat was his age, madam? A. He was 
fifty-two when he died.

B y  M r. F ort :

Q. And you are? A . Fifty-one now.
Q. When were you born? A . 19th of Septem­

ber.
Q. When was his birthday? A . It was the 6th 8 0  

of October.
Q. And he was fifty-two the 6th of October be­

fore he died? A. Yes, he was just a few months 
over fifty-two.

Q. It was your husband who was killed in the 
accident at Parlin, was it?

Q. The first you knew of it was when you were 
told it in Brooklyn, is that right? A. I  didn’t 
know it before the following day and I  got the 
telegram from the undertaker.

M r. F ort : That is all.
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Cross E xa m in a tio n  by  M r. Sm i t h :

Q. Mrs. Kalleberg, you say your husband gave 
you his envelope, as you call it? A . Yes.

Q. Unopened, and you used the money in the 
house, didn’t you? A . W ell, we have to use it, 
because that was only we had, but you know, I  
could take all the money I needed. Of course, 
he had to have some for his own use, because he 
had nothing to live.

Q. Did you use most of it in the house to take 
care of you? A . Sir?

Q. The most of it went to take care of the two 
of you? A . W ell, part of it.

B y  Th e  Co u r t :

Q. Did you save anything, madam? A . Yes. 
Of course, we saved because he used it for busi- 
ness. Money he was saving of course he used it 
for business.

Q. W ell, he was working for other people, 
wasn’t he? A. He was working for other people, 
but he had built five houses himself. He built 
the house we had, he built himself. Of course, 
this saving he used for the house.

B y  Mr. Sm i t h :

Q. He saved some of his money and built 
3 0  houses for himself, is that it? A . W ell, he was 

going to leave to me, but, of course, he didn’t 
want it in my name, he said, because he didn’t 
want anybody to think he was a skin, he said. 
Because he was a very handy man and a great 
many put it over in the wife’s name, and he 
didn’t want that.

M r. Sm it h : That is all.

40
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Re-Direct E xam ination  by Mr. F ort:

Q. He left all his property to you, didn’t lie, 
Mrs. Kalleberg? A. Yes, sir.

Mr. F ort: That is all.
The Court: That is all.

W illiam  E. W est, a witness produced on be­
half of the plaintiff, being duly sworn according 
to law on his oath, saith:

D irect E xam ination  by Mr. F ort:

Q. Mr. West, on the fifth of January, 1916, 
you were with Mr. Hopler and Mr. Kalleberg, 
were you not? A. I was.

Q. By the train? A. Yes, sir. 580
Q. Standing between the freight cars and the 

main track of the railroad? A. W e was.
Q. W ell, now, where in relation to the freight 

car, if you know, was Mr. Kalleberg standing, 
and where were you and Mr. Hopler standing?
A. W ell, we were standing right between two 
freight cars. I think Hr. Hopler was behind me, 
if I remember rightly, and Mr. Kalleberg was 
in front. I think that was it.

Q. Was he standing any distance out from the 80  
front of the freight car? A. W ell, I  couldn’t tell 
you. Possibly might have been partly out and 
partly in. There was three of us right between 
the two cars. I should think perhaps partly out 
and partly in.

Q. When you say between the two cars, do you 
mean that you were simply opposite the place 
where the two cars joined, or that you were 
actually in back a ways? A. We was in back.
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where the two cars come together, back in 
towards the draw-bar, as we call it, and Mr. 
Hopler was in back, and I  think I  was next, and 
I think Mr. Kalleberg was in front of us.

Q. You heard Mr. Hopler’s testimony here? A . 
I did.

Q. The accident happened substantially as he 
1 0  testified, to your recollection of it? A . Yes, sir. 

Q. How long had you been travelling up and 
down on those trains? A . I  came there in 
November before that time.

Q. Had you taken that train regularly every 
night? A . Most every night; yes, sir.

Q. W as the condition usually the same as it 
has been described here to-day? A . Practically 
the same, sir.

Q. Did you ever see any guards there? A . 
ao W ell, there was always a brakeman and conduc­

tor. There was always a big crew.
Q. Were there any guards on the station plat­

form? A . There was no platform there.
Q. W ell, on the place around the station? A . 

No guard at all. Only the trainmen.

B y  Th e  Co u rt :

Q. Do you mean the train crew? A . The train 
crew.

3 0  B y  Mr. F ort :

Q. Anybody ever warn you to keep away from 
that side of the track? A . No, sir. Because I 
most always got on that side.

Cross E xa m in a tio n  by  Mr. Sm i t h :

Q. Mr. West, you didn’t need anybody to warn 
you to keep away from that side of the track,

4 0 A . I  didn’t need anybody to warn me
at all. I  thought I knew enough to take care
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of myself, but I  missed it once.
Q. It was perfectly obvious that the station 

side was the proper side, wasn’t it? A . Yes, sir.
Q. And you went on that side because you could 

get on the train quicker? A. Get on a little 
easier. A  little handier; yes, sir. Not so big a 
crowd there usually.

Q. And that is the only reason, isn’t it? A. 10  

Only reason; yes, sir.

Mr. Sm it h  : I  think that is all.
M r. F ort : That is all.

Mr. F ort: I have other witnesses to the
same effect, but it seems to be unnecessary.
I have two doctors who are on their way 
from Perth Amboy, who were to have been
x. 20here.

Th e  Co u r t : They can be called after the 
defense opens, can’t they, Mr. Smith?

Mr. Sm i t h : I  presume so. The majority 
of the facts are practically admitted, and the 
only fact I  want to prove would be the fact 
of the construction of the station, and the 
amount of space there was on the platform. 
Now, that is about all, because the rest, I 
think, is a pure question of law.

Mr. F ort : These doctors have left Perth 30
Amboy over fifteen minutes ago.

T he  Co u rt : Can the doctor do very much 
to supplement the testimony of the plaintiff 
Janderup? He seems to have given a very 
good account of his condition, and he is the 
one who knows.

Mr. F ort : Only perhaps on the question
of the permanency of his eyesight.

Th e  Co u rt : He told us what the doctor
told him of that.

4 0
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M r. F ort : I f  that is the record.
The Co u rt : Hearsay is good, if it is not 

objected to.
M r. F ort : I  am satisfied with the evi­

dence before this jury, but we all know ap­
peals do happen, and I want my record in 
shape, that is all.

1 0  Th e  Co u rt : Y ou may call him if he comes
in.

Mr. F ort : I  have some interrogatories
and answers.

The  Court : Read them.
Mr. F ort : Both sets of interrogatories in 

the two cases are identical.
Th e  Co u r t : Read the question and an­

swer both, Mr. Fort.
M r. F ort : May I  explain to the jury what 

the interrogatories are, I mean, the nature 
of an interrogatory, and what it is?

The  Co u r t : Yes, I  think so.
M r. F o r t : These interrogatories are ques­

tions asked in writing of the defendant com- 
pany, the Raritan River Railroad Company, 
in advance of trial, and answered in behalf 
of the defendant. The answers are sworn to 
by Mr. Filskov, chief engineer and superin- 
tendent of the Raritan River Railroad Com­
pany, so that they are the statement of that 
company as to the facts in answer to our 
questions.

First Interrogatory: Give the number of 
passenger cars composing the train operated 
by defendant from Parlin to South Amboy at 
about five o’clock on January 5th, 1916?

Answer: Six cars.
Second Interrogatory: Were the passenger- 

40 cars which composed the train mentioned in
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the first interrogatory made of wood or steel?
Answer: Wood.
Third Interrogatory: Were the platforms 

at the end of the passenger cars composing 
the train mentioned in the first interrogatoryo  t /

protected by vestibules or in any other Avay?
Answer: No.
Fourth Interrogatory: What year were the 1 0  

passenger cars composing the train mentioned 
in the first interrogatory built?

Answer: Unknown.
Fifth Interrogatory: What was the seating 

capacity of each passenger car composing the 
train mentioned in the first interrogatory?

Ajiswer: Car number eleven seated forty, 
with twenty-five foot baggage space. 1092 
seated 62. 1090 seated 62. 1093 seated 66.
3582 seated 64. 3849 seated 64.

Sixth Interrogatory: State the number of 
passengers who travelled from Parlin to 
South Amboy each day on the train men­
tioned in the first interrogatory during the 
months of December, 1915, and January, 
1916?

Answer: On the day in question three hun­
dred and eighty-seven.

Seventh Interrogatory: State the number 
of employes composing the crew of the train 
mentioned in the first interrogatory and the 
duties of each such employe immediately be­
fore and at the moment the said train stopped 
at Parlin station?

Answer: Six.
M r. F ort : There is no answer as to the 

question as to duty.
Eighth Interrogatory: Give the number of 

men who were employed by you at the station 40
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at Parlin on or about January 5th, 1916? 
Give the dimensions of your railroad station 
at Parlin, New Jersey, on or about the last 
aforesaid date?

Answer: Agent and Jour others. The sta­
tion building is thirty-seven feet six inches by 
twenty-four feet, and has a ten foot canopy.

10 Ninth Interrogatory: Give the distance be­
tween the nearest rail of your main passenger 
track running through Parlin, New Jersey, 
and your railroad station at Parlin, New 
Jersey, at the aforesaid time?

Answer: A t the southerly end of station 
building eighteen and one-tenth feet. A t the 
northerly end of station building twenty-two 
and eight-tenths feet.

Tenth Interrogatory: Give the dimensions 
of the platform adjoining the railroad station 
at Parlin, New Jersey, at the aforesaid time, 
if there was such platform?

Answer: About eighty-six hundred square 
feet. Dimensions irregular.

Eleventh Interrogatory: Give the location 
of the side tracks immediately in front of 
your railroad station at Parlin, New Jersey, 
on the aforesaid date?

3 0  Answer: East of station.
Twelfth Interrogatory: How many rail­

road tracks ran immediately in front of vour«/ «/
railroad station at Parlin, New Jersey? 

Answer: Two.
Thirteenth Interrogatory: Were any freight 

or passenger cars standing on any of your 
side tracks near your railroad station at Par­
lin, New Jersey, at the time the train men­
tioned in the first interrogatory arrived at 
such station? If so, state the side tracks40
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upon which said cars were standing and state 
the distance from the said cars to the train 
mentioned in the first interrogatory?

Answer: Three freight cars on the second 
track from the station. The distance between 
said cars and the train mentioned in the first 
interrogatory was about two and one-half or 
three feet.

Fourteenth Interrogatory: State the num­
ber of cars on the side tracks mentioned in 
the last interrogatory?

Answer: Three.
Fifteenth Interrogatory: State the width 

of the property owned by the defendants on 
the opposite side of the main passenger track 
from the station at Parlin?

Answer: Sixtv-two feet from the center of 
the track east.

Sixteenth Interrogatory: Give the number 
of accidents which have happened at the sta­
tion of the defendant at Parlin, New Jersey, 
previous to the accident resulting in the death 
of Harold Kalleberg?

Answer: None.
Mr. F ort : I  desire to offer both sets of in­

terrogatories.
T he  Co u r t : Are they to the same effect? 30
M r. F ort : I believe they are identical, sir.
T he  Court : You need not read them twice.

40
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M artin  S. Meinzer, a witness produced on be­
half of the plaintiff, being duly sworn according 
to law on his oath, saith:

D irect E xa m in a tio n  by M r. F ort :

Q. Dr. Meinzer, you are a practicing physician 
1G and surgeon in the City of Perth Amboy? A. I  

am.
Q. And how many years have you been? A. 

Eleven years past in Perth Amboy.
Q. Were you acquainted with Nels K . Janderup? 

A. I  am.
Q. When have you treated him for any illness, 

do you know? A. Why, I  have not looked up the 
date when that was.

2 0  Th e  Court : The plaintiff said ten days
after the accident.

A. The accident they refer to I  can’t give you 
the date. I  haven’t looked it up at all.

B y  the  Co u r t :

Q. How soon after the accident, do you know? 
A. I  saw him at his home I should judge about 
half-past six or seven o’clock.

Q. The same day? A . The same day. It was in 
30  the evening.

B y  M r. F ort :

Q. W hat was the matter with him? A. W ell, 
he was pretty well done up. His jaw was broken 
and he had several ribs broken, and there seemed 
to be hemorrhages into his eyes, and the man was 
generally shocked.

Q. For how long a time did he continue under 
your care, if you know? A. W ell, I treated Jan- 

40 derup a number of weeks. It takes at least four
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to six weeks for ribs to get united, and be bad a 
jaw wbicb was ratber troublesome. I  don’t re­
member just bow long, but be came to my office 
a long time after be was out and around, and I  
treated bim at home about ten weeks, I  should 
say.

Q. Did be improve? A . Yes. The bones unit­
ed. He also bad some teeth out, and several 1 0  

teeth wbicb were loose at the time. He improved, 
yes, slowly.

Q. When is the last time you ¿aw bim? A.
Do you mean to treat bim?

Q. Yes. See him professionally at all for ex­
amination or for treatment? A. Oh, I  haven’t 
seen Janderup in a long while. I haven’t «*ny 
dates. I know after the bones became united and 
he seemed to be in pretty fair condition he kept 
complaining to me that he couldn’t see, that he 
had trouble with his eyes, so I referred him to 
Doctor McDowell. So he went from my place 
to Doctor McDowell.

Q. Did you regard him, the last time you saw 
him, as thoroughly cured? A. 'Well, now, just 
what do you mean by thoroughly cured? Of 
course, his eyes—

Q. Outside of his eyes, which you didn’t treat?
A. W ell, yes. He had good union in the jaw bone, ao  
and his ribs were firmly united. I should say 
that the man was—

Q. Were you acquainted with him before the 
accident? A. Yes, I have known Mr. Janderup 
for a number of years.

Q. W hat is his general physical condition the 
last time you saw him, as compared to his con­
dition before the accident? Is he as strong a 
man? A. W ell, his appearance is good.

Q. W hat about nervousness? A . W ell, ner- 4 0
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vousness is a rather hard thing to get at. It is 
a very hard thing to say much about nervousness, 

Q. You mean you have to take it on what your 
patient tells you, is that it? A . Yes, that is the 
idea. It is a personal matter, I think, to a very 
large extent.

Q. No objective symptoms? A. W ell, not with 
1 0  all forms of nervousness. Of course, there are 

some forms of nervousness, but Mr. Janderup 
hasn’t that type.

M r. F ort : That is all.
M r. Sm i t h : N o questions.

John  M cD owell, a witness produced on behalf
of the plaintiff, being duly sworn according to
law on his oath, saith:

20

D irect E xa m in a tio n  by M r. F ort :

Q. Doctor McDowell, what is your business, 
sir? A. I practice diseases of the ¿ye, ear, nose 
and throat.

B y  the  Co urt :

Q. That is your specialty, doctor? A . Yes, sir. 
B y  M r. F ort :

30  Q. How long have you been in that business? 
A. About twelve years.

Q. Did you ever treat Mr. Nels K . Janderup? 
A. Yes, sir.

Q. For what did you treat him? A. On ac­
count of defective eyesight.

Q. When did you begin to treat him? A . Ten 
days after he had met with an accident.

Q. Do you know about when that was? A. I  
think I  have a record of it here. Fourteenth of 
July I treated him.4 0
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Q . W h a t  d id  y o u  fin d  to  b e  th e  c o n d it io n  o f  

h is  e y e s  th e n ?  A .  W h y ,  h e  h a d  a  h e m o r r h a g e  in  

e a c h  e y e  u n d e r  th e  o u te r  c o a t  o f  th e  e y e b a ll ,  a n d  

th e o p t ic  n e rv e s  w e r e  a ffe c te d . T h e  n e r v e s  s h o w e d  

p oor c ir c u la t io n  th r o u g h  th e m , a n d  to  b e  in  a n  

a tr o p h ic  c o n d it io n , e s p e c ia l ly  th e  r ig h t  e y e . A t  

th a t  t im e  h e  c o u ld  o n ly  c o u n t  y o u r  f in g e rs  a t  a  

d is ta n c e  o f  fo u r  fe e t  w it h  th e  r i g h t  e y e , a n d  a b o u t  1 0  

th e  sa m e  w it h  th e  le f t .  I  e s t im a te d  h is  a m o u n t 

o f  v is io n  a t  t h a t  t im e  in  t h a t  w a y .

Q . W h a t  h a p p e n e d  th e r e a f t e r ?  A .  W e ll ,  I  

h a v e  h a d  h im  u n d e r  tr e a tm e n t  p r a c t ic a l ly  e v e r  

s in c e . I  t h in k  h e  w a s  t a k in g  m e d ic in e  u p  to  a  

s h o rt  t im e  a g o . T h e  v is io n  in  h is  l e f t  e y e  De- 

ca m e  n o r m a l, b u t  th e  v is io n  in  h is  r ig h t  e y e  o n ly  

im p r o v e d  u n t i l  th e  la s t  t im e  I  to o k  i t ,  w h ic h  w a s , 

w e ll ,  I  t h in k  w it h in  a  c o u p le  o f  w e e k s , h e  h a d
# j S O

a b o u t o n e -te n th  o f  h is  n o r m a l v is io n  in  th e  r ig h t  

eye.

Q . W h a t  is  th e  p r o s p e c t  o f  a n  im p r o v e m e n t in  

th a t  v is io n  fr o m  n o w  o n ?  A .  H e  w i l l  n e v e r  h a v e  

* a n y  im p r o v e m e n t o v e r  th a t .

Q . D o c to r ,  w h a t  w a s  th e  c a u s e  o f  th e  h e m o r­

r h a g e ?  A .  W h y ,  in  m y  o p in io n  i t  w a s  d u e  to  

som e s e v e re  b lo w  in  th e  h e a d .

Q . B a c k  o f  th e  h e a d ?  A .  W e ll ,  a n y  p la c e  in  

th e  h e a d  s e v e re  e n o u g h  to  c a u s e  a  b r a in  h em o r- 3 0  

rh a g e , p a r t  o f  th e  b lo o d  c a m e  r ig h t  th r o u g h  th e  

o p t ic  t r a c t  a n d  s h o w e d  in  th e  fr o n t  o f  th e  e y e b a ll,  

a n d  p a r t  o f  i t  s h u t  o ff th e  c ir c u la t io n  in to  th e  

n e rv e s .
Q . T h e  o th e r  e ffe c ts , e x c e p t  th e  e ffe c t  u p o n  th e  

e y e — A . E x c e p t  th e  e ffe c t  u p o n  th e  n e r v e s  in  th e  

eye . H e  c o m p la in e d  o f  a  r in g in g  n o is e  h e re  o n  

th e  r ig h t  s id e , a s  I  r e c a ll ,  w h ic h  c o u ld  a ls o  b e  p o s ­

s ib le  fr o m  th e  s a m e  c a u s e  o f  a  h e m o r r h a g e  in  th e  

o p t ic  t r a c t .  I t  is  a  co m m o n  c a u s e  o f  a  n o is e  c o m ­

in g  in  th e  e a r .

40
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Q . D o c to r , h o w  f a r  d o es  t h a t  e ffe c t  u p o n  h is  

e y e s , o r  w i l l  i t  in te r fe r e  w it h  w o r k  o f  a  m e c h a n i­

c a l  k in d  l ik e  c a r p e n te r in g ?  A .  W e ll ,  i t  is  p r e t t y  

h a r d  to  e s t im a te  th e  e ffe c t  in  t h a t  w a y . A  m a n  

w it h  o n e  e y e  o n ly  w i l l  g e t  o n  b e t te r  r e a l l y  th a n  

a  m a n  w it h  n o r m a l v is io n  in  o n e  e y e  a n d  v e r y  

b a d  v is io n  in  th e  o th e r  e y e . O fte n  th e  d iffe re n c e  

1 0  in  th e  fo c u s in g  b o th e rs  th e m  a t  c lo s e  w o r k . I  

d o n ’t  th in k  t h a t  a t  a n y  r o u g h  s o r t  o f  la b o r , o r d in ­

a r y  r o u g h  m e c h a n ic a l  w o r k , i t  w o u ld  in te r fe r e  

v e r y  m u c h  w it h  it .  B u t  w h e n  i t  c a m e  d o w n  to  

fin e  w o r k , a s  lo o k in g  a t  a  fin e  r u le , fo r  in s ta n c e , 

th e n  I  th in k  t h a t  i t  w o u ld  in te r fe r e .

Q . I s  th is  a  m a tt e r  t h a t  c a n  b e  r e c t if ie d  a t  a ll  

b y  g la s s e s , th e  r ig h t  e y e ?  A .  N o .

Q . N o t  s u ffic ie n t  s ig h t  th e r e  to  u t i l iz e ?  A .  

2 0  N o . I  t r ie d  g la s se s . I n  fa c t ,  h e  is  w e a r in g  g la s s ­

es n o w , b u t  th e y  d o n ’t  b r in g  h is  v is io n  u p . T h e re  

is  p r a c t ic a l l y  n o  im p ro v e m e n t.

Q . D o c to r  M c D o w e ll,  w h a t  a b o u t  th e  e ffe c t  o f  

im p a ir e d  v is io n  in  o n e  e y e  o n  th e  a b i l i t y  o f  a  

m a n  to  b a la n c e , a n d  th in g s  o f  t h a t  s o r t , a n d  

h e ig h t?  A .  W e ll ,  I  d o n ’t  t h in k  i t  w i l l  a f fe c t  h im  

a n y  in  t h a t  w a y .

Q . U n if o r m it y  o f  v is io n  is  n o t  e s s e n t ia l  in  i t ?  

A .  W e ll ,  a  m a n  w it h  o n e  e y e  c a n  ju d g e  b e tte r  

3 0  th a n  a  m a n  lo o k in g  w it h  b o th  e y e s  o p en . B u t  I  

th in k  th e  o n ly  p la c e  t h a t  w o u ld  b o th e r  h im  w o u ld  

be a t  c lo s e  a p p lic a t io n .

M r. F o r t : That is all.
\

Cross E xa m in a tio n  by M r. Sm i t h :

Q . B y  c lo s e  e x a m in a tio n , d o c to r , y o u  m e a n  th e  

e x a m in a t io n  o f  a  fin e  r u le ?  A .  Y e s .

Q . B u t  fo r  o r d in a r y  c a r p e n te r  w o r k  i t  w o u ld  

n o t  in te r fe r e  w it h  h im  a t  a l l ?  A .  F o r  r o u g h40
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w o r k  I  d o n ’t  t h in k  i t  w o u ld  m a k e  so  m u c h  d if fe r ­

en ce.

Q . W h a t  d o  y o u  m e a n  b y  r o u g h  w o r k ?  A .  

W e ll ,  w h e r e  th e  e y e s  w e r e n ’t  c a l le d  u p o n  t o  d o 

m u ch  fo c u s in g . R e a d in g , w r it in g ,  o r  lo o k in g  a t  

s a w  te e th  c lo s e ly .  T h a t  s o r t  o f  th in g  a t  a  c lo s e  

ra n g e , th e  e y e s  a r e  fo c u s in g  th e n .

Q . H is  fo c u s  o f  th e  o n e  e y e , th e  l e f t  e y e , w h ic h  1 © 

is  g o o d , a s  y o u  s a y , m a y  e n a b le  h im  to  r e a d  a n d  

w r it e  j u s t  a s  w e ll ,  w o u ld n ’t  i t ?  A .  N o t  a s  w e ll ,

I  th in k , a s  i t  w a s  b e fo re . N o  e y e s  t h a t  h a v e  a n  

o p t ic  a t r o p h y  c a n  d o  th e  w o r k  t h a t  a  n o r m a l 

n e rv e  w i l l  d o.

Q . T h e  l e f t  e y e  is  n o r m a l?  A .  H is  v is io n  is  

n o rm a l fo r  a  d is ta n c e , y e s .

Q . T h a t  e y e  t h a t  is  n o r m a l w i l l  e n a b le  h im  to  

re a d  w it h  th e  o th e r  e y e  s h u t, w o u ld n ’t  i t ?  A .  I t  

w i l l  fo r  a  c e r ta in  le n g th  o f  tim e . T h a t  t im e  I  

c o u ld n ’t  e s t im a te , b u t  t h e y  n e v e r  c a n  d o  c lo s e  

w o r k  fo r  th e  sa m e  le n g th  o f  t im e  t h a t  a  n o r m a l 

e ye  w i l l .

Q . T h e y  t i r e  o u t ?  A .  T h e y  t i r e  o u t, y e s , a n d  

th e  n e r v e  w i l l  n o t— i t  lo s e s  i t s  a c u te n e s s .

Q . H o w  m u c h  d o  y o u  k n o w  o f  fin e  w o r k  is  th e r e  

in  th e  o r d in a r y  c a r p e n te r  w o r k ?  A .  I  b e g  y o u r  

p a r d o n ?

Q . H o w  m u c h  o f  fin e  w o r k  is  th e r e  in  th e  or- 8 0  

d in a r y  c a r p e n te r  w o r k , i f  y o u  k n o w ?  A .  W e ll ,  I  

a m  n o t  a n  e x p e r t  c a r p e n te r ,  I  d o n ’t  k n o w .

Q . T h e n  y o u  d o n ’t  k n o w  w h e th e r  th is  w o u ld  in ­

te r fe r e  w it h  h is  d o in g  c a r p e n te r  w o r k  a t  a l l ,  d o  

y o u ?  A .  W e ll ,  I  t h in k  i t  w o u ld  d e p e n d  o n  th e  

ty p e  o f  c a r p e n te r in g . T h e r e  is  a  b ig  d iffe r e n c e  in  

c a r p e n te r  w o r k .

Q . D o  y o u  m e a n  c a b in e t  w o r k ?  A . Y e s ,  c a b i­

n e t  w o r k .
Q . Y o u  d o n ’t  h a v e  c a b in e t  w o r k  in  th e  o r d in a r y  40  

c a r p e n te r  w o r k , d o  y o u ?  A .  I  d o n ’t  k n o w .
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Q . T a k e  th e  o r d in a r y  c a r p e n te r  w h o  w o r k s  on  

a  b u i ld in g ?  A .  F o r  t h a t  r o u g h  w o r k  I  d o  n o t  

th in g  i t  w o u ld  in te r fe r e  w it h  h im  v e r y  m u ch , n o .

Q . Y o u  m e a n  t h a t  i t  m ig h t  h a v e  so m e e ffe c t  on  

h is  e y e  fo r  fin e  a p p lic a t io n ?  A .  Y e s .

Q . I n  o th e r  w o rd s , i f  I  h a d  to  e x a m in e  a  v e r y  
fin e  r u le ?  A .  Y e s .

1 0  Q . T h e  s t r a in  w o u ld  b e  o n  th e  o n e  e y e  in s te a d  

o f  m y  h a v in g  tw o  n o r m a l e y e s , a n d  I  w o u ld  t ir e  

w it h  th is  eye , t h a t  is  w h a t  y o u  m e a n , i s n ’t  i t ?  

A .  I n  a  c a s e  o f  th e  n e r v e  c o n d it io n  t h a t  I  h a v e  
b een  d e s c r ib in g , y o u  m e a n ?

Q . Y e s .  A .  Y e s .

Q . O p t ic  a t r o p h y ?  A .  I f  th e  c o n d it io n  w a s  

th e  sa m e  in  b o th  e y e s  th e y  w o u ld  b o th  t i r e  ju s t  
th e  sam e.

2 0  Q . I n  o th e r  w o rd s , w h a t  y o u  m e a n  is  t h a t  o n e  

v is io n — th e  v is io n  o f  o n e  e y e  is  n o t  a s  g o o d  a s  th e  

v is io n  in  th e  o th e r  e y e , a n d , th e r e fo r e , t h e y  d o n ’t  

w o r k  h a r m o n io u s ly , t h a t  is  w h a t  y o u  m e a n , is n ’t  

i t ?  A .  N o , n o t  e n t ir e ly .  A  b lu r r in g  o f  t h a t  ty p e  

• o f  th e  v is io n  m ig h t  n o t  m a k e  th e  e y e s  t ir e d , b u t  

a n  e y e  w h ic h  h a s  a n  a tr o p h y  o f  th e  n e rv e s , w h e ­

th e r  i t  is  in  o n e  e y e — i f  i t  is  in  b o th  e y es, th e  v is ­

io n  o f  t h a t  p a t ie n t  m ig h t  b e  v e r y  g o o d  a t  a  d is ­

ta n c e , w h e r e  th e  e y e  is  n o t  c a l le d  u p o n  to  fo c u s , 

3 0  a n d  a t  a n y  d is ta n c e  o v e r  t w e n t y  fe e t  o n  th e  e y e  

is  n o t  c a l le d  u p o n  to  d o  a n y  fo c u s in g . B u t  th e  

m in u te  y o u  b eco m e  c lo s e r  th a n  th a t ,  th e  c lo s e r  

y o u  g e t, th e  m o re  fo c u s in g  p o w e r  is  re q u ir e d , a n d  

th e  m o re  e f fo r t  o n  th e  p a r t  o f  th e  e y e  to  k e e p  a  

c le a r  p o in t  o f  v is io n . N o  p e r s o n  w ith  o p t ic  a t r o ­

p h y , n o  m a t t e r  h o w  i t  is  c a u s e d , c a n  d o  th e  c lo s e  

w o r k  t h a t  a  p e r s o n  w it h  a  n o r m a l e y e  c a n  d o. 

T h e y  a r e  fa t ig u e d  v e r y  e a s ily .

Q . T h a t  is , e y e  fa t ig u e d ?  A .  Y e s .
40
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Joh n  M cD ow ell— B e-D vrect.

Q. I n  o th e r  w o rd s , th e  e y e  s t r a in  is  g r e a t e r ?

A . I s  g r e a te r ,  a n d  th e  o b je c ts  th e y  a r e  lo o k in g  a t  

g r a d u a l ly  b e co m e  m o re  o r  le s s  b lu r r e d .

M r. Sm i t h : I  think that is all.

Re-Direct E xa m in a tio n  by  M r. F ort :

Q . D o c to r  M c D o w e ll,  w h a t  is  th e  e ffe c t  o n  th e  10 
g o o d  e y e  o f  a n  a t te m p t  to  u s e  i t  fo r — u s e  th e  

g o o d  e y e  a l l  th e  t im e  fo r  r e a d in g  a n d  w r i t in g  a n d  

th in g s  o f  t h a t  k in d ?  A .  W e ll ,  in  th is  c a s e  I  d o n ’t  

th in k  t h a t  th e r e  is  a n y  e ffe c t  r e a l ly .  T h e y  ?an  

o n ly  u s e  th e m  a  v e r y  s h o r t  t im e  a n d  th e y  h a v e  to  

s to p  o f  t h e ir  o w n  a c c o rd .

Q . I f  t h e y  e n d e a v o r  to  k e e p  o n — A . I t  w o u ld  

m a k e  i t  w o rs e .

Q . M a k e  th e  g o o d  e y e  w o r s e ?  A .  Y e s .

Q . S o  t h a t  th e  u s e  o f  th e  g o o d  e y e  h a s  to  be, 

fo r  a n y  k in d  o f  c lo s e  w o r k  a t  a l l ,  a n y t h in g  t h a t  

r e q u ir e s  fo c u s in g , y o u  s a id , w o u ld  h a v e  to  b e  v e r y  

l im it e d ?  A .  V e r y  l im ite d .

Q . A n d th e  e y e  b e g in s  to  h a v e  to  fo c u s  a t  tw e n ­

t y  fe e t ?  A .  Y e s .
Q . W o u ld  th e  e y e  h a v e  to  fo c u s  to  e x a m in e  

s p ir i t  le v e ls  a n d  th in g s  o f  t h a t  s o r t?  A .  Y e s .

Q . O r  o r d in a r y  fo o t  r u le s ?  A .  Y e s .

Q . O r  a n y  m e a s u re m e n t w o r k  o r  p la n in g , o r  8Q  

le v e lin g  w o r k , th e  e y e  w o u ld  h a v e  to  b e  fo c u se d , 

w o u ld n ’t  i t ?  A .  D o in g  a n y  w o r k  a t  a l l  w ith in  

r e a c h  o f  a r m ’s le n g th  y o u r  e y e  is  fo c u s e d  o n  it , 

a n d  is  a t  fo c u s .
Q . O n  a n y  w o r k  o f  t h a t  s o r t  th e  g o o d  e y e  c o u ld  

o n ly  b e  u s e d  in  m o d e r a t io n ?  A .  Y e s .

40
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J oh n  M cD o w ell— R e-C ross.

Re-Cross E xa m in a tio n  by  M r. Sm i t h :

Q . D o c to r ,  w h a t  th e n  d id  y o u  m e a n  b y  r o u g h  

c a r p e n te r  w o r k ?  A .  W e ll ,  I  d o n ’t  k n o w  a s  I  c a n  

e x p la in  r o u g h  c a r p e n te r  w o r k . U s in g  a  h a m m e r  

a n d  n a ils  a n d  s a w in g  b e a m s a n d  t h a t  s o r t  o f  
th in g .

1 0  Q* T h a t  is  w h a t  y o u  te r m  r o u g h  c a r p e n te r  w o r k , 
is  i t ?  A .  Y e s .

Q . Y o u  n o t ic e d  M r. J a n d e r u p  t o d a y  d id  n o t  

w e a r  g la s s e s , d id n ’t  y o u , d o c to r ?  A .  I  d id n ’t  
see  h im  to d a y .

Q . Y o u  d id n ’t  see  h im  h e re  o n  th e  s ta n d  w it h ­

o u t  h is  g la s s e s ?  A .  N o , I  d id n ’t  see  h im . I  ju s t  

c a m e  in . H is  v is io n  w it h o u t  g la s s e s , a t  a  d is ­

ta n c e , is  v e r y  g o o d  in  o n e  e y e , a s  I  to ld  y o u .

Q . T a k e  th e  d is ta n c e  fr o m  y o u  to  m e ?  A .  Y e s ,  

2 0  h is  v is io n  in  th e  o n e  e y e  w o u ld  b e  v e r y  g o o d  a t  

th a t  d is ta n c e .

Q . A n d  fr o m  y o u  to  th e  ju d g e ?  A .  W e ll ,  i t  

w o u ld  n o t  b e  a s  go o d .

Q . W o u ld  n o t  b e  a s  g o o d  a s  i t  w o u ld  b e  fa r ,  is  

th a t  i t ?  A .  N o . Y o u r  v is io n  w o u ld  n o t  b e  a s  

g o o d  fr o m  m y s e lf  to  th e  ju d g e , a s  fr o m  y o u  to  xne, 

w it h o u t  g la s s e s .

Q . W it h o u t  g la s s e s . A s  a  m a t t e r  o f  fa c t ,  d o c ­

to r , I  h a v e  d if fe r e n t  g la s s e s  h e re . A .  Y e s .  A n y -  

8 0  b o d y —

Q . A s  a  m a tt e r  o f  fa c t ,  d o c to r , i s n ’t  i t  t r u e  t h a t  

v e r y  f r e q u e n t ly  p e o p le  h a v e  a  d if fe r e n t  g la s s  in  

o n e  e y e  th a n  th e y  h a v e  in  th e  o th e r  e y e ?  A .  Y e s , 

v e r y  co m m o n .

T h e  Co u rt : I  a s k e d  h im  a b o u t  i t  a n d  h e  

s a id  i t  w a s  im p r a c t ic a l  to  u s e  a  g la s s  o n  th e  

p o o r  e y e .

40



I l l

Joh n  M cD ow ell— R e-C ross.

Q . D o  y o u  m e a n  b y  t h a t  i t  w o u ld  n o t  g iv e  a n y  

a d d it io n  to  th e  s ig h t ?  A .  N o .

Q . I s n ’t  t h a t  fr e q u e n t?  A .  Y e s .

Q . S o  t h a t  f r e q u e n t ly  p e o p le  d o  h a v e , a lth o u g h  

th e y  w e a r  g la s s e s , so m e tim e s  th e y  d o n ’t  see  o u t 

o f  o n e  e y e  a n d  d o  see  o u t  o f  th e  o th e r ?  A .  Y e s ,  

b u t  i t  is  d u e  to  so m e a c c id e n t  o r  d is e a s e d  c o n d i­

t io n  o f  th e  e y e . 1 0

Q . O h , y e s , b u t  I  a m  s im p ly  s p e a k in g  a s  to  th e  

u se  o f  th e  g la s s e s  a n d  so  fo r th ?  A .  O h , a n y b o d y  

w it h  n o r m a l e y e s  h a s  to  p u t  o n  g la s s e s  to  see  a t  

th r e e  o r  fo u r  fe e t  fr o m  th e m .

Q . Y o u  d o ?  A .  I  d o  n o t  t h in k  y o u  c o u ld  r e a d  

a  p a p e r  w it h o u t  g la s s e s , o r  a n y b o d y  o v e r—

Q . A t  th r e e  o r  fo u r  fe e t ?  A .  Y e s .  A t  t h a t  

y o u  m ig h t, b u t  th e — th e  o ld e r  y o u  g e t, a  n o r m a l 

e y e  p u t  o n  fo c u s in g  g la s s e s  to  b r in g  t h a t  p o in t  

n e a r e r  to  y o u .

Q . Y o u  t a k e  M r. J a n d e r u p , h e  is  a b o u t  f ifty -  

fo u r , i s n ’t  h e ?  A .  Y e s .

Q . I t  is  a b o u t  t im e  fo r  h im  to  b e g in  to  w e a r  

g la s s e s  fo r  fo c u s in g ?  A .  O h , y e s . A  n o r m a l e y e  

w o u ld  h a v e  to  w e a r  g la s s e s  fo r  r e a d in g  a t  th a t  

a g e .

Q . Y o u  c o u ld  p u t  g la s s e s  o n  h is  g o o d  e y e  fo r  

th e  p u r p o s e  o f  fo c u s in g , c o u ld n ’t  y o u ?  A .  Y e s ,  I  

th in k  h is  v is io n  is  b e t te r  w it h  g la s s e s  in  h is  g o o d  8 0  

e y e . O h , y e s , v e r y  m u c h  b e tte r .

Q . W it h  th e  g la s s e s  o n  th e  g o o d  e y e  w o u ld  i t  

b e  th e n  a l l  r ig h t  fo r  h im  to  e x a m in e  ru le s , a s  y o u  

c a l l  i t ?  A .  H e  c o u ld  see  a  r u le  w it h  h is  g la s s e s  

o n  v e r y  w e ll ,  I  th in k , b u t  o n ly  fo r  a  m in u te . I  

d o  n o t  b e lie v e  t h a t  a t  c lo s e  w o r k  h e  c o u ld — fo r  

in s ta n c e , I  d o  n o t  th in k  h e  c o u ld  r e a d  fo r  a  h a l f  

h o u r .
Q . W it h  th e  g la s s  o n ?  A .  W it h  th e  g la s s e s , 

y e s .
40
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M o tio n s fo r  N on -S u it,

M r. Sm i t h : I  t h in k  t h a t  is  a l l .  

M r. F ort : T h a t  is  a l l ,  d o c to r . 

M r. F o r t : W e  re s t , y o u r  H o n o r .

Plaintiff B ests.

M otion for N on-Su it .

M r. Sm i t h : I  move for a non-suit, first, 
that there has been no negligence shown on 
the part of the defendant company.

S e c o n d , t h a t  i f  th e r e  wra s  a n y  n e g lig e n c e  

s h o w n  o n  th e  p a r t  o f  th e  d e fe n d a n t  c o m p a n y , 

s u c h  n e g lig e n c e  w a s  n o t  th e  p r o x im a te  c a u s e  

o f  th e  i n ju r y  to  M r. J a n d e r u p  o r  to  M r. K a l  
le b e rg .

2 0  T h ir d ,  t h a t  b o th  J a n d e r u p  a n d  K a l le b e r g

a s s u m e d  th e  r i s k  o f  th e  p o s it io n  t h e y  to o k  

b e in g  in ju r e d  th e re in .

F o u r t h ,  t h a t  th e y  w e r e  b o th  g u i l t y  o f  co n  

t r ib u t o r y  n e g lig e n c e  in  a s s u m in g  th e  p o s it io n  

th e y  d id  b e tw e e n  th e  f r e ig h t  c a r  a n d  th e  t r a c k  

o n  w h ic h  th e  o n -c o m in g  t r a i n  w a s  on .

I  d e s ir e  to  c a l l  y o u r  H o n o r is  a t t e n t io n  to  

s e v e r a l  c a s e s , p a r t i c u la r ly  th e  c a s e  o f  Cun­
ningham vs. the C. M. & St. P. Railroad Com- 

3 0  pany, in  17 F e d e r a l  R e p o r te r , 882, w h e r e  i t  is  

h e ld  t h a t  i f  a  m a n  v o lu n t a r i ly  ta k e s  a  d a n ­

g e r o u s  p o s it io n , t h a t  h e  is  g u i l t y  o f  c o n tr ib u ­

t o r y  n e g lig e n c e  a n d  c a n n o t  re c o v e r .

Th e  Co u rt : M r. S m ith , is  n o t  t h a t  a l l  

p r e d ic a te d  u p o n  n o r m a l o p e r a t io n ?  C a n  i t  

b e  s a id  t h a t  i t  a p p lie s  to  a  c a s e  o f  c o n d it io n s  

w h ic h  a r e  n o t  th e  u s u a l  n o r m a l o p e r a tio n s  

o f  th e  t r a i n  s e r v ic e ?  U n d o u b te d ly  i f  th e se  

m e n  h a d  b e e n  s t r u c k  s o le ly  b y  r e a s o n  o f  th e  

p a s s a g e  o f  t h a t  t r a in  b y  th e m , in  th e  p o s it io n
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t h a t  th e y  w e re , y o u r  a r g u m e n t  a n d  y o u r  p o s i­

t io n  w o u ld  b e  p e r f e c t ly  so u n d . B u t  w h e n  i t  

is  c la im e d  t h a t  i t  w a s  d u e  to  th e  p re se n c e  o f  

a n  u n u s u a l  c o n d itio n , w h ic h  th e  c o m p a n y  

w a s  o b lig e d  to  a n t ic ip a te ,  a n d  t h a t  c o n d it io n  

w a s  th e  p r o x im a te  c a u s e  o f  th e  in ju r y ,  c a n  i t  

b e  s a id  a s  a  m a tt e r  o f  la w  t h a t  th e r e  w a s  

e it h e r  n o  n e g lig e n c e , o r  t h a t  th e  p a r t ie s  th em - 

s e lv e s  w e r e  g u i l t y  o f  c o n tr ib u t o r y  n e g lig e n c e  

a s  a  m a tt e r  o f  la w ?

M e . Sm it h  : I  w o u ld  a g r e e  w it h  y o u r  H o n ­

o r  i f  i t  w a s  s u c h  a  c a s e  t h a t  th e r e  w e r e  s u c h  

c o n d it io n s  t h a t  th e  c o m p a n y  w a s  b o u n d  to  

a n t ic ip a te ,  w h ic h  u n d o u b te d ly  c a u s e d  th e  in ­

j u r y  to  th is  m a il, o f  c o u rs e , I  w o u ld  a g r e e  

w it h  y o u r  H o n o r . T h a t  is  a  m a tt e r  o f  la w .

B u t  h e r e  is  th e  p r o p o s it io n :  H o w  c o u ld  th e
2SO

c o m p a n y  b e  s u p p o se d  to  a n t ic ip a t e  t h a t  th e s e  

m e n  w o u ld  s ta n d  b e tw e e n  th e  f r e ig h t  c a r  a n d  

th e  o n c o m in g  t r a i n ?  T h e r e  is  n o t  a n y  e v i­

d e n c e  in  th is  c a se , so  f a r  a s  I  k n o w , t h a t  a n y ­

b o d y  k n e w  t h e y  w e r e  th e re , a n y b o d y  b e lo n g ­

in g  to  th e  r a i lr o a d  c o m p a n y , a n d  t h a t  th e y  

d e l ib e r a te ly  a s s u m e d  t h a t  p o s it io n , b e tw e e n  

th e  f r e ig h t  c a r s  a n d  th e  o th e r  t r a c k .

T he  Co u r t : I s n o t  t h a t  o n ly  a n  a r g u m e n t  

in  d e g r e e ?  I f  a  m a n  is  ju m p in g  o n  a  t r a i n  8 0  

in  a  c r o w d , i t  m a y  b e  t h a t  p a s s e n g e r s  w a i t ­

in g  w i l l  n o t  b e  ja m m e d  a g a in s t  a n o th e r  o b ­

je c t ,  u n le s s  a n o th e r  o b je c t  is  th e re , b u t  in ­

j u r y  m a y  b e  d o n e  th e m  ju s t  th e  sa m e . S u p ­

p o s e  th is  h a d  b e e n  a  p o s t  in s te a d  o f  a  s ta n d ­

in g  f r e ig h t  c a r  s ta n d in g  th e re , w o u ld  a n y ­

b o d y  s a y  t h a t  t h a t  w a s  n e c e s s a r i ly  a  d e fe a t  

to  r e c o v e r y ?
M r. Sm it h : I  should think so. I  can re­

fer your Honor to case after case which holds 4 0
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where a person stands between two tracks, 
where trains come on different tracks, if that 
person assumes that position between the 
two tracks—

Th e  Co u rt : C e r t a in ly  y o u  c a n , a b u n d a n c e  

o f  e v id e n c e  fo r  th a t .  B u t  e v e r y b o d y  k n o w s  

t h a t  t r a in s  p a s s  o n  d if fe r e n t  t r a c k s .  B u t  

1 ' ) t h e y  d o  n o t  k n o w  t h a t  t r a in s  p a s s  w it h  o th e r  

p e o p le ’s le g s  o u t.

M r. Sm it h  : B u t  th e y  d o  k n o w  t h i s : T h e y  

d o  k n o w  t h a t  to  a s s u m e  th e  p o s it io n  b e tw e e n  

th o s e  tw o  t r a c k s  th e y  a r e  l ia b le  to  g e t  h u r t .

T h e  Co u rt : Yes, but that is not the con­
dition here. The claim is that this man was 
permitted to get on this car in a position to 
endanger the safety of those who were along 

2  the tracks, and that these people had gotten
along the tracks there by an implied invita­
tion of the Company, or certainly by their 
acquiescence.

M r. Sm it h  : A l l  th e  c a s e s  in  th is  s ta t e  h o ld  

t h a t  m e re  a c q u ie s c e n c e  d o es  n o t—

T he  Co u rt : A  passenger is a different 
thing.

M r. Sm i t h : N o. W it h  p a s s e n g e r  t r a in s . 

M a y  I  c i te  a ls o  t h is :  T h a t  th e r e  is  n o t  a n y  

j3Q a l le g a t io n  t h a t  th is  m a n  w a s  p e r m it te d  to  

ju m p  o n  th is  t r a in ,  w it h  h is  le g  h a n g in g  o u t, 

b y  a n y  p e r m is s io n  o f  th e  r a i lr o a d  c o m p a n y .

The  Co u rt : T h a t  is  tr u e , b u t  th e r e  is  e v i­

d e n c e  in  th e  c a s e  t h a t  i t  w a s  n o t  a n  u n u s u a l 

t h in g  fo r  p e o p le  to  b e  ju m p in g  o n  th e  t r a in s .  

M r. Sm i t h : R ig h t .

T he  Co urt : O f c o u rs e , t h e y  w e r e  o b lig e d  

to  a n t ic ip a te  w h a te v e r  w o u ld  b e  th e  n a t u r a l  

a n d  p r o b a b le  t h in g  to  h a p p e n . I  c a n n o t  s a y , 

a s  a  m a t t e r  o f  la w , t h a t  i t  w o u ld  n o t  b e  a40
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n a t u r a l  t h in g  fo r  a  m a n  o n c e  in  a  w h ile  ju m p ­

in g  o n  a  m o v in g  t r a in  to  m iss  h is  h o ld . A n d  

a s  a  m a t t e r  o f  fa c t ,  i f  a  m a n  is  in ju r e d , y o u  

k n o w  th e  r u le  o f  la w  o n  th a t ,  i t  is  so  s t r i c t ly  

r e g a r d e d  a s  d a n g e r o u s  t h a t  hts is  w it h o u t  

re m e d y .

M r. Sm i t h : It is already settled by stat­
ute that a man jumping on a railroad train 1 0  
could not recover, and it is an unlawful act 
to do.

Th e  Co u r t : That only emphasises tne fact 
that the law and railroading, I  suppose, rec­
ognize it as a dangerous thing to do. I f  it is 
dangerous to the individual, it may be equally 
dangerous to somebody else who is standing 
alongside of the track.

M r. Sm it h  : That is exactly so, and I  say
 ̂ 20

that a man who stands alongside of a track 
in that position, he knew that people jumped 
on and off those trains, is guilty of contribu­
tory negligence.

The  Co urt : It is a very potent argument 
to make to the jury, perhaps, but I  do not 
think it is a legal one.

M r . Sm i t h : O f c o u rs e , I  p re s s  th e  m o tio n , 

a n d  y o u r  H o n o r , o f  c o u rs e , w i l l  d e n y  it ,  I  

a s su m e , in  t h a t  a t t i t u d e ?  s o

T he  Co u rt : Yes.
M r. Sm it h : Y o u r  H o n o r  w i l l  g r a n t  m e a n  

e x c e p t io n ?

T he  Co u r t : Y e s . N o te  a n  e x c e p tio n .

E x c e p t io n  a llo w e d — s e a le d  a c c o r d in g ly .

J u d g e .

40
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N orman H . W inner, a  w itn e s s  p ro d u c e d  o n  

b e h a lf  o f  th e  d e fe n d a n t , b e in g  d u ly  s w o r n  a c c o r d ­

in g  to  la w  o n  h is  o a th , s a i t h :

D irect E xa m in a tio n  by M r. Sm i t h :

Q . M r. W in n e r , w h e r e  a r e  y o u  e m p lo y e d ?  A .  
R a r i t a n  R iv e r  R a ilr o a d .

Q . H o w  lo n g  h a v e  y o u  b ee n  e m p lo y e d  w it h  th a t  

c o m p a n y ?  A .  T h ir te e n th  o f  D e c e m b e r, 1915.

Q . A n d  w e r e  y o u  w o r k in g  d o w n  a t  P a r l i n  in 
J a n u a r y ,  1915? A .  Y e s ,  s ir .

Q . 1916 w e r e  y o u  w o r k in g  th e r e  to o ?  A .  T 

c a m e  th e r e  o n  D e c e m b e r  13th , 1915.

Q . W e r e  y o u  w o r k in g  th e r e  in  J a n u a r y ,  1916? 
A .  Y e s ,  s ir .

Q . W h a t  w a s  y o u r  p o s it io n  t h e ie ?  A .  Y a r d  
i20 m a s te r .

Q . W h a t  w a s  th e  c o n d it io n  a s  to  p h y s ic a l  s u r ­

ro u n d in g s  a t  th e  s ta t io n  a t  P a r l i n  in  J a n u a r y ,  

1916? A .  T h e  s ta t io n  h a d  o n ly  b e e n  o p e n e d  u p  

a b o u t  th e  f ir s t  o f  t h a t  y e a r ,  J a n u a r y .

Q . A b o u t  th e  f ir s t  o f  th e  y e a r ?  A .  Y e s .

Q . A n d  h o w  w a s  th e  g r o u n d  b e tw e e n  th e  r o a d  

a n d  th e  s t a t io n ?  A .  T h e  g r o u n d  w a s  n o t  p e r ­
f e c t ly  e ven .

Q . W a s  i t  in  s u c h  c o n d it io n  t h a t  p e o p le  c o u ld  

3 0  s ta n d  a n d  w a lk  th e r e ?  A .  Y e s ,  s ir .

Q . W h a t  is  th e  w id th , d o  y o u  k n o w , fro m  th e  

s ta t io n  to  th e  r o a d ?  A .  F r o m  th e  s ta t io n  to  th e  
ro a d .

Q . T o  th e  ro a d , w h a t  is  th e  d is ta n c e ?  A .  I  a m  

n o t  p o s it iv e ,  b u t  I  w o u ld  s a y  o n e  h u n d r e d  fe e t.

Q . A n d  d o  y o u  k n o w  h o w  w id e  th e  s p a c e  w a s  

a t  t h a t  s id e  o f  th e  s ta t io n  n e a r e s t  th e  r o a d  fro m  

th e  t r a c k s  b a c k ?  A . F r o m  th e  t r a c k s —

Q . B a c k  to  th e  e n d  o f  th e  l in e ?40
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T he  Co u r t : I s n ’t  t h a t  s e t  o u t  in  th o s e  in ­

t e r r o g a t o r ie s ?  I  th o u g h t  i t  w a s .

M r. F ort : I t  d o es  n o t  g iv e  th e  d im e n sio n s .

A .  I  w o u ld  s a y  a t  le a s t  t h i r t y  fe e t .

M r. Sm i t h : A ll that is set out there is the 
distance from the station to the track itself.
A n d  th e n  th e  n u m b e r  o f  s q u a r e  fe e t , 8,600 10 
s q u a r e  fe e t , i t  s a id .

Q . N o w , M r. W in n e r ,  d o  y o u  re m e m b e r  th e  d a y  

o f  th is  a c c id e n t ,  w e r e  y o u  th e r e  a t  P a r l i n ?  A .  I  

w a s  a t  P a r l i n ;  y e s , s ir .

Q . D o  y o u  re m e m b e r  th e s e  f r e ig h t  c a r s , d id  y o u  

s e n d  th e m  d o w n  in  o n  th e  t r a c k ?  A .  Y e s .

Q . W h a t  t r a c k  w e r e  t h e y  o n ?  A .  T r a c k  c a lle d  

t r a c k  A .

Q . I s  t h a t  th e  f ir s t  o r  s e c o n d  t r a c k  fr o m  th e  2 0  

s t a t io n ?  A .  S e c o n d  t r a c k  fr o m  th e  s ta t io n .

Q . D o  t r a in s  r u n  o n  t h a t  t r a c k ,  p a s s e n g e r  

t r a in s  o n  t r a c k  A ,  a s  y o u  c a l l  i t ?  A .  T h a t  w a s  a  

f r e ig h t  t r a c k .

Q . A n d  th e  t r a c k  n e a r e s t  th e  s t a t io n  is  a  t r a c k  

u p o n  w h ic h  p a s s e n g e r  t r a in s  r u n ?  A .  Y e s ,  s ir .

Q . W e r e  y o u  th e r e  a t  th e  t im e  o f  th e  a c c id e n t?

A .  I  w a s  a b o u t  f ifte e n  c a r  le n g th s  a w a y .

Q . H o w  m a n y  f r e ig h t  c a r s  w e r e  th e r e  th e r e ?

A .  I  t h in k  th e r e  w e r e  th re e . 8 0

T he  Co u r t : M r. S m ith , I  d o  n o t  w a n t  to  

i n t e r r u p t  y o u , b u t  r e a l l y  th is  h a s  b een  a l l  so 

c o n c lu s iv e ly  e s ta b lis h e d , t h a t  a r e n ’t  w e  o n ly  

w a s t in g  t im e ?

M r. Sm i t h : I  th o u g h t  I  w o u ld  fin d  o u t 

fr o m  th is  g e n tle m a n . I t  is  p a r t  o f  m y  d e ­

fe n s e .
T he  Court : I f  th e r e  is  n o  d is p u te  a b o u t 

i t ,  th e r e  is  n o  u s e  e m p h a s iz in g  th e  p la in t i f f ’s  40  

s to r y .
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Q . H o w  n e a r  w a s  th e  fo r w a r d  en d  o f  th e  fr e ig h t  
c a r s  to  th e  r o a d ?  A . W e ll ,  a s  n e a r  a s  I  co u ld  

rem em b er i t  I  w o u ld  s a y  a b o u t t h ir t y  feet.

Q. H a v e  y o u  see n  p e o p le  g e t t in g  on  a n d  o ff a t  
P a r l in  fro m  th e  D u P o n t  w o r k s ?  A . Y e s , s ir .

Q. M r. W in n e r , h a v e  y o u  seen  w h e re  th e y  
s ta n d ?  A . T o  g e t  o n  o r  o ff?

1 0  . Q - T o  8e t  off> 1  su p p o se  th e y  g e t  o ff a t  th e  s t a ­
t io n ?  A .  Y e s . N o t a lw a y s . T h e y  g e t o ff both  
sid es.

Q. G e tt in g  on  w h e re  do th e y  s ta n d ?  A . B o th  
s id e s  o f  th e  tr a c k .

Q. H a v e  y o u  e v e r  ta k e n  a n y  m e a su re s  to  h a v e  
th em  s ta n d  on  th e  on e sid e, th e  s ta t io n  s id e ?  A .

I  h a v e  been  th ro u g h  th a t  s e v e ra l tim e s. W h e n ­

e v e r  I  a m  a ro u n d  th e  s ta t io n  I  a lw a y s  ta k e  a  

2 0  lo o k  t l la t  w a y  a s  a n  e x tr a  p re c a u tio n .
Q. W h a t  h a v e  y o u  d o n e ?  A .  A s k e d  th em  to  

s ta n d  b a c k .

Q. W o u ld  th e y  s ta n d  b a c k ?  A .  P r e t t y  h a rd  
m a tte r  to  g e t  som e o f  th em  b a ck .

Q . D id  y o u  see  th is  a c c id e n t th is  d a y ?  A . N o  
s ir .  *

Q. N o t  a t  a l l?  A . N o , s ir .

Q . A b o u t  h o w  m a n y  p e o p le  com e a t  th a t  s ta t io n  
to  ta k e  th a t  4.15 t r a in  to  S o u th  A m b o y  u s u a lly  

3 0  A . A t  th a t  t im e ?

Q . Y e s . A .  W e ll ,  i t  w o u ld  be h a rd  to  s a y  e x ­

a c t ly  h o w  m a n y  w o u ld  be th e re , a s  I  th in k  a  t r a in

le f t  th e re  fo r  S o u th  R iv e r  a t  a b o u t th a t  sam e 
tim e.

Q. L e f t  w h e re , fo r  S o u th  R iv e r ?  A .  Y e s  Near­
ly  th e  sa m e  tim e. •

Q. H o w  m a n y  w o u ld  ta k e  th a t  t r a in ?  A . 1  
c o u ld n ’t  s a y  e x a c t ly .

Q. M r. W in n e r , w a s  th e re  ro o m  on  th e  s ta t io n  

s id e  to  a cco m m o d a te  th e  p e o p le  d e s ir in g  to  b o a rd  
th e  t r a in  a t  th a t  t im e ?  A .  Y e s , s ir .
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Mr. Sm it h : Y ou may cross examine.
i

Cross E xam ination  b y  Mr. F ort:

Q. W h e n  y o u  s a y  th e re  w a s  room  on  th e  s ta ­

tio n  sid e , M r. W in n e r , do y o u  m ean  c le a re d  le v e l 

c in d e re d  ro o m ? A . T h e  s ta t io n  h a d  ju s t  been  

co m p le te d  a n d  i t  w a s  n o t p e r fe c t ly  le v e l, s ir .

Q. T h e re  w a s  a  g u l ly  o r  d e p re ss io n  so m ew h ere  

b etw e en  th e  s ta t io n  a n d  th e  g a te s  a t  th e  ro a d , 

w a s n ’t  th e re ?  A . T h e  g a te s  a t  th e  ro a d ?

Q. Y e s . A . N o .

Q . A r e  y o u  s u re  a b o u t th a t?  A .  N o . D o  y o u  

m ean  th e  r a ilr o a d  g a te s ?

Q. Y e s . A . T h e re  w a s  a  s l ig h t  g u l ly  b a c k  w e  

w il l  s a y  fro m  th e  c o rn e r  o f  th e  s ta t io n  w h e re  i t  

ru n  o u t to  th e  m a in  h ig h w a y , w h a t  do y o u  c a l l  it, 
W a sh in g to n  R o a d ?  2 0

Q . Y e s . A . T h e re  w a s  a  s lig h t  g u l ly  th ere .

Q. A n d  h o w  fa r  w as th a t  s l ig h t  g u l ly  fro m  th e  

r a ilr o a d  tr a c k s ?  A . F r o m  th e  r a ilr o a d  tr a c k s ?

Q . F r o m  th e  n e a re s t r a i l?  A . I  w o u ld  sa y  

f i f t y  fe et.

Q . F i f t y  fe e t  th e  g u l ly  w a s. Y o u  s a id  i t  r a n  

fro m  th e  c o rn e r  o f  th e  s ta t io n  to  th e  ro a d ?  A .

N o t  a l l  th e  w a y , s ir . R ig h t  a t  th e  c o rn e r  o f  th e  

s ta t io n  th e  g u l ly  w a s. O u t n e a r  th e  ro a d  th e re  

w a s  n o  g u lly .  8 0

Q. I t  r a n  f i f t y  fe e t  o u t fro m  th e  s ta t io n  to w a rd  

th e  ro a d ?  A . W e  a r e  s p e a k in g  fro m  th e  firs t  

r a ilr o a d  t r a c k  b a c k  to w a r d  th e  s ta t io n ?

Q. Y e s . A .  I s  w h e re  th is  g u l ly  w a s. I t  w a s  a t  

le a s t f i f t y  fe et.
Q. H o w  f a r  w a s  th e  s ta t io n  fro m  th e  r a ilr o a d ?

A . T h e  s ta t io n  fro m  th e  r a ilr o a d ?

Q . Y e s . A .  S ta t io n  p ro b a b ly  i & tw e n ty  fe et, 

tw e n ty -fiv e  fe et.
Q . W h a t  c o rn e r  o f  th e  s ta t io n  w a s  th is  g u l ly ?

A . A t  th e  e a s t co rn er.

40
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Q . F r o n t  o r  b a c k ?  A . B a c k .

Q . A n d  i t  r a n  in  w h a t  d ir e c t io n ?  A . T o w a rd s  
th e  W a s h in g to n  R o ad .

Q. W a s n ’t  th e re  a n o th e r  g u l ly  ru n n in g  in  th e  

o p p o site  d ire c tio n , is  th e  on e I  a m  a s k in g  y o u  

a b o u t, fro m  th e  tr a c k  b a c k  to w a r d  th e — p a r a lle l  

to  th e  W a s h in g to n  R o a d ?  A . W e ll ,  w h a t  do y o u  
1 0  m ea n  b y  g u l ly ?  H o w  d ee p ?

Q. W a s  th e re  a  d e p re ss io n  th e re  o f  a n y  s o r t?  

A . T h e re  m ig h t h a v e  been  a  s lig h t  d e p re ss io n  o f  

th re e  o r fo u r  in ch e s. N o t  o v e r  five  in ch es.

Q. I t  h a d n ’t  a l l  b een  fille d  a n d  le v e le d  o u t to  
th e  r o a d ?  A . N o t  co m p leted .

Q. H a d  i t  been  fille d  a n d  le v e le d  on  th e  o th e r  

s id e  o f  th e  s ta t io n , to w a rd s  S o u th  R iv e r ?  A . 

P a r t l y  fille d , b u t n o t co m p leted .

Q. W e r e  y o u  th e re  on  th e  d a y  o f  th e  a c c id e n t?  

A . I  w a s  b e lo w  th e  s ta t io n  w h e n  i t  o c c u r r e d ; yes, 
s ir .

Q . H o w  fa r  b e lo w ?  A . T w e lv e  o r  fifte e n  c a r  
le n g th s  b elo w .

Q . H o w  lo n g  h a d  y o u  been  th e r e ?  A . W e  w ere  

d o in g  w o r k  th ere . G e tt in g  n u m b e rs  a n d  d o in g  

m y  w o r k  d o w n  th e r e  w h e re  w e  w e r e  h a n d lin g  

fr e ig h t  ca rs .

Q . Y o u  h a d  b een  th e re  fo r  fifte e n  o r  tw e n ty  

3 0  m in u te s ?  A . Y e s . E a s i ly  th a t ,  I  sh o u ld  sa y .

Q. A n d  y o u  h a d  b een  th e re  a l l  th e  tim e  d u r in g  

th e se  fifte e n  o r  tw e n ty  m in u tes , so y o u  d id  n o t 

see  th e  a c c id e n t?  A . I  d id  n o t see  th e  a c c id e n t.

Q . T h e n  on  th a t  d a y  y o u  h a d n ’t  b een  u p  in  

fr o n t  o f  th e  s ta t io n  w a r n in g  p eo p le  to  g e t b a c k , 

h a d  y o u ?  A . I  h a d  n o t.

B y  the Court:

Q. W h y  w e re  th e y  w a rn e d  to  g e t b a c k ?  A . I t  

40  w a s  a  v e r y  d a n g e ro u s  th in g  fo r  th em  to  do to  

s ta n d  in  on  th a t  t r a c k  w h e n  th e re  w e re  c a r s  th e re
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a n d  w h e n e v e r  I  w o u ld  be a t  th e  s ta t io n  I  w o u ld  

w a lk  d o w n  a t  th e m  a n d  a s k  th e m  to  s ta n d  b a ck .

Q. W h y  w a s  i t  d a n g e ro u s ?  A .  T o o  c lo se . 

W h e n  th e re  w a s  c a r s  on  th e  f ir s t  tr a c k , a n d  th a t  

p a sse n g e r  t r a in  p u ll in g  in , i t  m a d e  i t  d a n g e ro u s  

fo r  th e m  to  s ta n d  th a t  c lo se .

Q. W h y  d a n g e ro u s ?  I n  w h a t  w a y ?  A . T h e  

le a s t  p ro je c t io n  th a t  w a s  h a n g in g  o u t w o u ld  c a tc h  1 0  

th o se  p eo p le  s ta n d in g  th ere .

Q. A n d w e re  th e re  o c ca sio n s  w h e n  th e re  w e re  

p ro je c tio n s  fro m  th e  t r a in ?  A . O n ly  th e  sam e 

as o c c u rre d  th a t  d a y .

Mr. F ort: That is all.
Mr. Sm it h : That is all.

Otto A. V an  N ess, a witness produced on be­
half of the defendant, being duly sworn accord­
ing to law on his oath, saith:

Direct E xam ination  by Mr. Sm it h :

Q. M r. V a n  N e ss, w h a t  is  y o u r  b u s in e s s ?  A .

C iv i l  e n g in e er.
Q . H o w  lo n g  h a v e  y o u  b een  s u c h ?  A . T w e n ty  

y e a rs .
Q . A r e  y o u  fa m ilia r  w ith  r a ilr o a d  c o n s tr u c ­

tio n ?  A . Y e s . 3 0
Q. S ta t io n s ?  A . Y e s .
Q . W h e re  d id  y o u  g r a d u a te ?  A . G r a d u a te d  in  

1896.
Q . W h e r e ?  A . R u tg e rs .
Q. W lie r e  a re  y o u  e m p lo y e d  n o w ?  A . C e n tr a l  

R a ilr o a d  o f  N e w  J e rs e y .
Q. Y o u  e x a m in e d  th e  s ta t io n  a t  P a r l in ?  A . T

d id ;  ye s , s ir .
Q . H a v e  y o u  seen  th e  s ize  o f  th e  s p a c e  b e tw e e n

40
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th e  s ta t io n  a n d  th e  ro a d  a t  P a r l in ?  A . I  h a v e ;  

yes, s ir .

Q . W i l l  y o u  te l l  m e w h e th e r  o r  n o t th e re  is  

su ffic ie n t ro o m  on  th e  s ta t io n  s id e  th e re  fo r  th e  

a cc o m m o d a tio n  o f th e  o r d in a r y  t r a v e l  a t  r a ilr o a d  

s ta t io n s  o f  s im ila r  c h a r a c te r ?

10 Mb. F ort: I  object.
The Court: I  su p p o se  i t  is  co m p eten t. I t  

is  n o t in co m p e te n t, b u t  i t  is  n o t c o n tro llin g .

Mr. F ort: Don’t we have to have the facts 
before we can get an expert opinion on the 
facts? Nobody has given us those dimen­
sions.

The Court: H e  is  te s t i fy in g  fro m  o b se rv a ­

tio n , I  su p p o se.

Mr. F ort: I  still press the objection, if I

2 0  m a y .

The Court: I  think the question cannot 
be excluded. I think it is not controlling in 
the case of extreme conditions, or crowds 
that are capable of being anticipated, but I  

think that the defendant is entitled to show 
what the normal and ordinary provision is, 
and whether it has been complied with.

Mr. F ort: Prays exception.
The Court : N o te  a n  e x ce p tio n .

E x c e p t io n  a llo w e d — se a le d  a c c o rd in g ly .
J  udge.

The Court: Answer.

A . I  th in k  i t  is.

The Court : I  a m  n o t p a s s in g  u pon  th is  

g e n tle m a n ’s q u a lific a tio n s . D o  n o t m isu n ­

d e rs ta n d  m e. I  a m  o n ly  r u lin g  on th e  o b je c­

t io n  th a t  is  m ade.

4 0  Q . M r. Y a n  N e ss, y o u  a re  fa m ilia r  w ith  s ta t io n  

c o n stru c tio n , a re  y o u ?  A . Y e s , s ir .
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Q. Build them yourself? A. Yes, sir.
Q. Taking the construction at Parlin, what 

have you to say as to whether or not that is an 
ordinary railroad construction of railroads of 
that character in such a place?

Mr. Port: I do not know whether the wit­
ness is familiar with a railroad of that char-  ̂(f. 
acter anywhere else.

Mr. Sm ith  : He has been in railroading for 
twenty years. What more do you want?

The Court : W ell, Mr. Smith, perhaps he 
had better tell us that.

Mr. F ort: I think he had better tell us 
what kind of a railroad he has been with.

Q. Tell us, Mr. Van Ness, what kind of rail­
roads you have been with? A. W ell, I have been ^  
with the Central Railroad for seventeen years.

By  the Court :
Q. In what capacity, as engineer? A. As en­

gineer. I am now construction engineer.
Q. And you are familiar with the construction 

of railroad stations generally? A. Yes.

The Court : Then I  think you may go on.

A. I have had direct charge of at least fifteen 
railroad stations on the Central Railroad, among 
others the present station at Newark, now build­
ing, I might say, I think will answer the ques­
tion.

The Court: Y ou had better not “might 
say” until you get a question.

Question repeated by stenographer.

A. Usually a railroad station is placed at a 
minimum distance of fifteen feet from the neat 40  
rail. That is standard practice throughout the 
country, as I know it.
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The Court : Gentlemen, I really do not see 
that there is anything in this case that re­
flects upon the construction of this station. 
It seems to me that the whole question tuma 
upon whether or not provision is made for 
conditions otherwise.

Mr. Sm it h : That is what I am trying to 
10  show.

The Court: Yes, hut I do not understand 
that complaint is made as to the structure of 
this station, except it was in an uncompleted 
state. This man did not fall over an ob­
struction.

M r. Sm it h : I am simply trying to show 
that there were ample station facilities at 
that place. If the platform was sufficient to 

OA accommodate a number of passengers that
would get on a train at that time, that is all 
we are bound to do, so far as the station is 
concerned. That is what I am trying to do 
by this man, whom I assume is an expert.

The Court: Yes. You see he was not do­
ing that at all. He was testifying as to whe­
ther this station was the ordinary construc­
tion of station.

Mr. Sm it h : I do not mean the station 
3 0  building, I mean the station facilities there.

Q. I am speaking now, Mr. Van Ness, as to 
the platform, the size thereof, the accommodation 
thereof, whether cinder or wood, and whether or 
not that platform and the condition thereof is 
ordinarily— is the ordinary construction of rail­
road facilities? A. W ell; yes, sir.

A d j o u r n e d  until tomorrow, Tuesday, May 15th, 
1917, at 10.45 A. M.

40
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Otto A . V an  N ess, resumed,

Direct E xam ination  ( Continued) by Mr. 
Sm it h :

Q. Mr. Van Ness, yesterday you said you ex­
amined the platform at the station at Parlin.
W ill you tell me what is the size of the platform 
east of the station, that is, between the station 
and the road?

Mr. F ort : The question of what is is not 
material, is it? It is a question of what was.

The Court: I understand there has been 
some change here, Mr. Smith.

Q. What space is there between the station 
and the road?

Mr. F ort: D o you mean what is the dis- aw 
tance?

A. One hundred feet along the railroad track, 
and sixty feet deep.

Q. Could you tell me, from your experience, 
how many passengers awaiting trains that would 
accommodate? A. That would easily accommodate 
six hundred in that one space. Sixty feet by 
one hundred feet is six thousand square feet and 
allowing ten feet for a passenger would mean a 
space for six hundred. And ten feet is ample 
space for one person.

Q. W as there any space in front of the sta­
tion? A. Yes, sir.

Q. Between the station and the track? A. 
There is a space of twenty feet between the new 
station and the track.

Q. Could you tell me approximately how many 
prssengers that would accommodate? A. Of course, 
that is about one hundred feet long, in addition i o
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W illiam  H . M orris— D irect.

to that, that would he two thousand square feet, 
and that again would accommodate two hundred 
people.

Mb. Sm ith  : Cross examine.

Cross E xam ination  by Mr. F ort:

Q. When did you examine the station, Mr. 
Yan Ness? A. January, 1917. This year.

Q. In figuring that a space one hundred feet 
long by sixty deep will accommodate six hundred 
people, in figuring ten square feet to the person, 
how many front feet do you allow to each passen­
ger? A. Well, of course, a person takes a space 
of two dimensions.

Q. I understand. A. W ell, say three feet by 
20  three feet would be nine square feet and that is 

ample; in fact, you can easily figure less.
Q. So that a space one hundred feet long would 

allow for somewhere around thirty-three people 
standing along in the front row. A. Amply so.

Mr. F ort: That is all.
Mr. Sm it h : That is all, Mr. Van Ness.

W illiam  H. Morris, a witness produced on be- 
30 half of the defendant, being duly sworn accord­

ing to law on his oath, saith:

D irect E xam ination  by Mr. Sm it h :

Q. Mr. Morris, you are employed by the Raritan 
River Railroad, and were in January, 1916? A. 
Yes, sir.

Q. Where are you employed now? A. The 
Baltimore & Ohio Railroad.

4 0 Q. What is your profession? A. Surveyor.
Q. Did you, in January, 1916, visit Parlin sta­

tion? A . Yes, sir.
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Q. W ill you tell us what you found as to the 
condition of the ground east of the station and be­
tween the station and the road? A. W ell, the 
station was in the course of construction, or 
just about finished, and the ground from the sta­
tion to the road was practically level, I  would 
call practically level. There is a little dirt here 
and there, and a little contour of the ground. But 1© 
nothing to interfere with people standing 01 

walking.
Q. Was the ground in such condition at that 

time as to be in condition for passengers to board 
trains at that place? A. Why, yes, it would be, 
but, of course, it is not like a platform.

Q. You mean it hadn’t been all leveled off? A.
No, it hadn’t been all leveled off. It was possible.

Q. They were still working there? A. Oh, yes.
Q. Do you know, Mr. Morris, the space between 120 

the east side of the station and the road? A. Be­
tween the east side of the station and the road?

Q. That is the side nearest? A. If my memory 
is right I think it is one hundred and eight feet 
to the center of the road by actual measurement.

Q. And what is the distance from the track 
back to the end of the station? A. Twenty feet,

Q. And from the front of the station to the 
back of the station, what is the distance? A. The

Oil

station proper itself?
Q. Yes. Back to the back end of the station?

A. I am not positive, but I think that is twenty 
feet.

Q. What was the condition of the land at the 
road? Was that level, or was that—  A. At the 
road?

Q. Yes. A. That was level.

Mr. Sm it h : Cross examine.
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Cross E xam ination  by Mr. F ort:

Q. When did you say you made this examina­
tion, Mr. Morris? A. The first Saturday after 
the accident. I don’t know just about the date. 
Around the tenth or eleventh.

Q. You say it was one hundred and eight feet 
from the station to the center of the road? A.

10
Yes, sir.

Q. How wide is the road? A. Well, what you 
can get there, it is a fifty foot road.

Q. So that there is eighty-three feet then to 
the end of the company’s property, to the gate at 
the side of the road? A. Yes. According to that.

Q. At the time you were there did you see this 
gully that the other witnesses have spoken about? 
A. W ell, I would not term it as a gully myself. 

2 0  Q. What would you term it as? A. Nothing 
more than where the fill of the railroad meets the 
original surface of the ground, with nothing 
more than just a little hollow.

Q. Well, was it filled beyond and in back of 
it? A. It wasn’t at that time. It was in the 
course of being filled.

Q. W ell, the witnesses have said that was used 
for the sewage from the DuPont Hotel. A. Below 
the station, south of the station is right.

3U Q. South of the station? A. Yes.
Q. Which side of the station was the hollow 

on? A. The hollow was in the back of the station.
Q. Is that south or north or east or west? A. 

No. I would term that as west. W ait a minute. 
Yes, I would term that as west.

Q. The gully ran from west to east, didn’t it? 
A. Easterly.

Q. From west to east? A. Southeasterly direc­
tion.

40
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Q. Where is it in relation to the station that 
this was used for sewage? A. I  think that was 
from the station south.

Q. From the building? A. Yes. South.
Q. So that the part where this gully intercepted 

the station platform was the part that was being 
used for sewage? A. What was that question?

Q. The part, or Where it intersected the sta- 10  

tion platform then, was the part that was being 
used for sewage, intersected the station platform,
I mean? A. No. The station platform there was 
about ten feet between the track and the top of 
this slope to this sewage outlet.

Q. It was ten feet from the track to the slope 
of this sewer? A. Yes.

Q. And then there came this sewer? A. Yes.
Q. And then there was some more space back 

of that, is that it? A. W ell, there was no space ao 
in back of that for people.

Q. Then there was only the space of ten feet 
from the track back to this sewer that was cleared 
for people, is that it? A. South of the station; 
yes, sir.

Q. How long a distance did this gully run? 
Went down pretty near to the road, didn’t it?
A. It run the opposite direction, to my recollec­
tion.

Q. The other witnesses have said it went down 80  
to the road. A. Not to my recollection. That 
may have been another one they have reference to.

Q. You say at the time you examined it, it 
wasn’t a platform, but it was a place where 
people could get on trains? A. Yes. For con­
venience.

Q. It was like any other spot on the ground, 
you could get on the train, couldn’t you? A.

Mr. F ort: That is all.
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John A. Maguire, a witness produced on be­
half of the defendant, being duly sworn accord­
ing to law on his oath, saith:

Direct Examination by Mr. Co an :

Q. Mr. Maguire, where are you employed? A.
Raritan River Railroad.

1 0
Q. In what capacity? A. Locomotive engineer. 
Q. And were you such in January, 1916? A. 

Yes, sir.
Q. State whether or not you were the engineer 

who was driving the engine of the train that left 
Parlin station at 4.20 on that date? A. I was.

Q. And as the train came into that station you 
were on the right hand side? A. Yes, sir.

Q. Now, as you came around the curve coming 
20 into the station, what did you observe? A. Why, 

three cars, or four, standing on the second track, 
and men standing along the same side.

Q. What did you do? A. Went up to my 
usual stopping point.

Q. Where is the usual stopping point? A. Up 
above the crossing, about the engine length, or a 
little more.

Q. When you say the crossing do you mean the 
road known as the Washington Road? A. WaSh- 

s  0 ington Road.

By  The Court:

Q. Do you mean you went an engine length 
over the crossing, over the road? A. About that. 
I have a mark there I always stop at.

Q. Where did that bring your cars that pas­
sengers were to take? A. W ell, about at the 
crossing, the head car.

4 0
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By  Mr. Co a n :

Q. What car was at the crossing? A. About 
the west side of the crossing.

Q. What car was at the crossing? A . First 
car, I think, as near as I can remember.

Q. And which end of the first car was at the 
west side of the crossing, the east end or the 
west end?

By  The  Court :

Q. Front or back end? A. I think the back 
end was closest to the crossing.

By  Mr. Co a n :

Q. What was the first car behind the engine?
A. Passenger coach.

Q. And how many coaches did yon have? A.
Five or six. <ao

Q. Now, as you came into that station and saw 
the people standing there between the tracks, and 
along the freight cars, what, if anything, did yon 
do? A. Went up to my regular stopping mark.

Q. W ell, did you do anything with your en­
gine? A. What do you mean by anything with 
the engine?

Q. Did you make any observations as to your 
clearance? A. Why, certainly.

Q. What did you do? A. Watched ahead to see so  
that the men cleared.

Q. With what result? A. They all cleared.
Q. Just what were you physically doing at the 

time you came in there, with your hands? A.
My hand on the air brake, and the other hand on 
the whistle cord.

Q. What were the conditions that night as 
compared with other nights coming in there, Mr. 
Mamiire? A. The same, only those cars were

® -4 )
standing on the second track.
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Q. W ell, what was customary for you to do, 
if anything, as you came in there, with the people 
standing between the tracks? A . Customary?

Q. Yes.

Mr. F ort : I  do not see that this has any 
bearing. The question is not what this man 
did. It is what the company is alleged to 
have failed to have done.

Mr. Coan : The point I  desire to bring out 
is the warnings given by this man.

Th e  Co u rt : Let us have it.

Q. W hat warning, if any, did you give to the 
men standing between the tracks? A . The regu­
lar crossing blow, and the bell was ringing all the 
time while we were in motion.

Q. Did you give any vocal warning, by word 
of mouth?

Mr. F ort : Isn’t that a little leading.
M r. Coan : I  am following the Court’s

suggestion to bring it to the point.

A. I  don’t remember that.

Th e  Co u r t : I  do not see the importance 
of all this. Of course, everybody knew the 
train was coming. That is what they were 

3(> there for. That is not the question in this 
case. Did not have to have a bell or a signal.

B y  Th e  Co urt :

Q. Were these cars that were stationed there, 
was that a usual or unusual thing? A. Unusual.

Q. How unusual? A . I  don’t remember them 
stationed there very often. They have them there 
sometimes previous.

Q. And on other occasions when the cars were 
stationed there what about the people, where did 
they stand? A. They stood in the same place in
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between the cars and tbe main track, sometimes.
And in between tbe cars, that is, tbe end of tbe 
cars, stood on tbe side of tbem. On tbe side 
standing between tbe men and tbe cars. Not up 
on tbe cars on tbe second track.

Q. You mean they were not standing on tbe 
cars? A . Ob, no.

Q. They were standing alongside of tbem? A . 10  
Yes, sir.

Q. In between tbem? A. Yes, sir.
B y  Me. Co a n :

Q. When was this they were standing in that 
way? A . W hat date?

Q. Yes. A . I  couldn’t say. Any time tbe cars 
stood on that track, previous to tbis time.

Mr. Co a n : Cross examine.
The  Co urt : Any questions, Mr. Fort? 2 0

Cross E xa m in a tio n  by Mr. F ort :

Q. When is it that yon give tbe whistle that 
you say yon give before you come up there? A .
The usual spot where I blow the whistle each time.

Q. W ell, where is tbe usual spot? A . W ell, 
that is down about something around two hun­
dred yards from the depot, I  should judge.

The  Co u r t : Mr. Fort, isn’t that really as s o  
unimportant for the plaintiff, as it is for tbe 
defendant?

Mr. F ort : I  suppose so.
Q. W bat speed were you going when you came 

into tbe station? A. Between six and ten miles 
an hour, as near as I can remember.

Q. That is when your engine got to the souther­
ly end of tbe station is it? A . About six, prob­
ably around there.

M r. F ort : That is all.
40
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R. E. Lee M organ, a witness produced on be­
half of the defendant, being duly sworn accord­
ing to law on his oath, saith :

D irect E xa m in a tio n  by  M r. Sm i t h ;

Q. Mr. Morgan, you were employed by the 
10 Raritan River Railroad, were you? A . Yes, sir.

Q. And you were conductor of this train? A. 
Yes, sir.

Q. How long have you been working for the 
company? A. Thirteen years.

Q. Were you on the train the day of this acci­
dent? A. Yes, sir.

Q. W hat part of the train? A. Head end, next 
to the tank of the engine. *

Q. The station is on the left hand side as you 
s«> c°me up to South Amboy? A. Left hand side. 

Q. What side of the car were you on? A. 
Left hand side.

Q. That is the station side? A. Station side.
Q- As you came into the station did you see 

people there? A. Yes, sir.
Q. Were there habitually crowds of people 

there? A. No. No more than the usual crowd 
that we have.

B y  The  Co u r t :
30

Q. The question is whether habitually there was 
a crowd there? A . There was a crowd; yes, sir.

B y  M r. Sm i t h :

Q. About how many people were there, do you 
know, that day, if you know? A. A t Parlin sta­
tion?

Q. A t Parlin. A. W ell, I  couldn’t estimate, 
only by my report.

40  Q' y °u know how many passengers you 
carried that day on that trip? A . Not exactly. 
Ye took two tickets up at the time from Gillespie.
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Th e  Co u rt : Isn’t that set out in the an­
swers to the interrogatories?

Mr, F ort : Only from those who travelled
from Parlin to South Amboy; not as to those 
who may have been on the train earlier.

A . W e took two tickets up from Gillespie from 
Parlin to South Amboy, and we generally took the 
two up between those stations, between Gillespie 
and Parlin. How many I had on I  can’t tell. W e 
marked them all what we call zone tickets.

Q. In other words, yon take a ticket for such 
and such a distance? A . W ith twenty-five people 
on, there would be equal to fifty tickets. And the 
other would be just one ticket from South Amboy, 
so I couldn’t tell exactly how many was on.

Q. How many cars did you have on? A . Six, 
to the best of my knowledge. ao

Q. As you came into the station and you say 
you saw these people there, what did you do, if 
anything? W hat kind of a warning, or signal, 
or sound? A. W ell, I am generally on the head 
car and I generally block them from getting on 
that car.

B y  T h e  Co u r t :

Q. The question is, what signal was given on 
that occasion, if any? A . I don’t know whether ^  
I hollered on that occasion or not, but when I go 
by I generally holler in keeping back. But on 
that one certain day I couldn’t say.

B y  M r. Sm i t h :

Q. W hat position were you in as you came into 
the station? A . Riding on the lower step of the 
platform.

Q. Had you seen people jump on there before?
A . Yes, sir.

Q. You tried to stop them? A. Yes, sir.
40
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Q. How? A. By speaking to them as I  went by.
Q. You have seen people on the other side of 

the track too, have you? A . Yes, sir.
Q. W hat have you done to them, if anything? 

A. I didn’t bother with that side whatever.
Q. You didn’t touch that side? A . No, sir.
Q. Did people get on from that side? A . Yes.

10  Q. Jump on from that side? A . Yes.

Me. Sm i t h : Cross examine.

Cross E xa m in a tio n  by  Mr. F ort :

Q. You say you took up two tickets from Gilles­
pie? A. Yes, two tickets.

Q. Do you mean you only had two passengers 
From Gillespie? A. No, no. It was a fare of 
two tickets. It was five cents between the sta- 
tions, and that means two tickets between South 
Amboy— between Gillespie and South Amboy.

Q. But you don’t know how many you took up 
between Gillespie and Parlin? A. No.

Q. Did people who gave you the tickets first 
from Gillespie to Parlin and then Parlin to South 
Amboy? A. No.

Q. You had more than two Gillespie passengers 
on? A. Oh, yes. I  had a good deal more than 
that.

Q. W ell, what did you usually run? Ran pretty 
steady, that traffic, didn’t it? A . From Gillespie 
to Amboy? W ell, I  might have had altogether 
perhaps seventy-five to eighty. I  wouldn’t say 
just how many.

Q. And that was— your traffic on that train 
was about the same one day as it was another, 
wasn’t it? A . About the same thing; yes, sir.

Q. That traffic was pretty heavy, wasn’t it? A . 
Yes, it was pretty heavy.

4 0



137

B . F . L ee  M organ— Cross.

Q. Did you have seats for your passengers 
usually? A . Usually not all.

Q. Have seats for as many as you had stand­
ing room for? A. Oh, yes.

Q. Did you? A . Yes, sir.
Q. You say you were on the front ear. Were 

you on the front platform of the front car, or 
the platform between the first and second cars? 1 0  

A .  I was on the head end.
Q. Away up? A. Away up next to the tank on 

the lower step of the head train.
Q. Who else was in the crew? A . There was 

Custy Wiskoski was flagging. Sexton was break­
ing. James French was baggage master, and my­
self.

Q. That is what, four? A. Yes.
Q. Besides yourself? A . Besides myself.
Q. Where were they, do you know? A . No, I  340 

don’t know where they were. Of course, they 
were in their usual places, I  suppose, on the train.
I couldn’t  say where they were.

Q. W as the baggage master on the platform, or 
was he in the car? A. I couldn’t say that.

Q. What was his practice? A. W ell, he general­
ly come out between the cars.

Q. But you don’t know what he did on this oc­
casion? A. I don’t know what he did  ̂ no, sir.

Q. You were in charge of this train for how long 80  
a time, Mr. Morgan? A. W ell, I couldn’t say that 
particular train. W e run different trains, but I 
have been conducting three years.

Q. On this particular train, how long do you 
think you were in charge of it? A. I  couldn’t tell.
The time table will tell you that.

Q. Were you in charge of that one day, and 
another in charge of another? A. No, sir,

Q. But you were on there for two or three 
months anyway, weren’t you? A. Oh, yes.

Q. Before this accident? A. Yes, sir.
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Q. D u r in g  th a t  tim e  w e re  y o u r  b rak em e n  in ­
s tru c te d  b y  y o u , y o u  g a v e  th em  th e ir  o rd e rs  w h e re  

to  be, y o u r  b rak em a n , fla g m a n  a n d  b a g g a g e  m a s­
te r ?  A . N o. T h e y  k n o w  th e ir  p la ce .

Q. Y o u  s a y  y o u  p e r s o n a lly  n e v e r  g o t  on  th e  s id e  
o f  th e  tr a in  a w a y  fro m  th e  s ta t io n ?  N o , s ir.

Q. D id  a n y  o f  y o u r  b rak em e n  e v e r  do th a t  u n d e r 
1 0  y o u r  o rd e rs?  A . P r o te c t  t h a t  s id e ?

Q. Y e s . A . N o , s ir .

M r. F ort : T h a t  is  a ll.

M r . S m it h  : T h a t  is  a l l ,  M r. M o rg a n .

F r a n k  M . D o n o h u e , a witness produced on be­
half o f the defendant, being duly sworn according  
to law on hi« oath, saith :

2 0  D irect E x a m in a t io n  b y  M r. S m i t h :

Q. D o c to r , y o u  a r e  a  p r a c t is in g  p h y s ic ia n  a n d  
su rg eo n  o f  th is  S ta te ?  A . Y e s , sir.

Q. H o w  lo n g  h a v e  y o u  been p r a c t is in g ?

M r. F o r t : I  w il l  a d m it D o c to r  D o n o h u e ’s 

q u a lific a tio n s . I  g u ess  e v e ry b o d y  k n o w s  him .

Q. D o c to r , d id  y o u  e x a m in e  th e  p la in t if f ,  M r. 
J a n d e ru p , in  th is  m a tte r ?  A . I  d id  on  J a n u a r y  
5th  o f  th is  y e a r .

Q. D id  y o u  m a k e  a n  e x a m in a tio n  o f  h is  e y e s?  
A . I  d id .

Q. W i l l  y o u  te ll  us p le a se  w h a t y o u  fo u n d  th e  
co n d itio n  o f  h is  e yes  to  be  in ?  A . I  fo u n d  th e  le f t  

e ye  p e r fe c t ly  n o rm a l. T h e  r ig h t  e ye  he h a d  v is io n  

o f  20/ 200th s. T h e  b a c k  o f  th e  eye, b y  e x a m in a tio n  

w ith  th e  o p h th a lm o sco p e , sh o w ed  th e  b a c k  o f  th e  

e ye  co n g este d  a n d  red d en ed , a n d  a c c o u n te d  fo r  h is  
d im in u tio n  o f  v is io n  in  th a t  eye. T h e  le f t  e ye  

4 0  sh o w ed  n o th in g .
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Q . Y o u  s a y  th e  v is io n  in  th e  le f t  eye  w a s  n o r­

m a l?  AL H e  h a d  a  v is io n  o f  20/200ths in  th e  le f t

eye. Y e s .
Q. D o c to r , a s su m in g  M r. J a n d e ru p  to  be  a  c a r ­

p e n te r, d id  y o u  see a n y th in g  in  th e  c o n d itio n  o f  
th e  le f t  eye  w h ich  w o u ld  p re v e n t h im  fro m  re su m ­
in g  c a r p e n te r in g  w o rk ?  A . T h e re  w a s  n o  co n d i­

tio n  in  th e  le f t  e ye  w h ich  w o u ld  p re v e n t h im  fro m  10

p u rs u in g  h is  r e g u la r  o c cu p a tio n .
Q. D id  y o u  fin d  a n y th in g  in  h is  c o n d itio n  a t  

a l l  w h ich  w o u ld  p re v e n t h is  p u r s u it  o f  c a rp e n te r  

w o rk ?  A . I  d id n ’t  see a n y th in g  th en , e x c e p t h is  

r ig h t  eye  h a d  a  v is io n  o f  o n ly  20/200ths.
Q. C o u ld  he, w ith  h is  le f t  eye, h a v e  su sta in e d  

v is io n , a s  I  w il l  c a ll  i t ,  o r  c o n c e n tra tio n  o f v is io n ?

A . Concentration?
Q. C o u ld  h e re a d  fo r  a n y  le n g th  o f  t im e  w ith  

th e  le f t  e y e ?  A . W h y , th ere  is  no re a so n  w h y  h e  2  
sh o u ld n ’t  re a d  a s  lo n g  as a n y  o th e r  m a n  sh o u ld  
re a d  w ith  a  n o rm a l eye. H e  h a d  a  n o rm a l e ye  a n d  

n o rm a l v is io n  on th a t  d a y , on J a n u a r y  5th , 1917.

H is  r ig h t  e ye  w a s  n o t n o rm a l.

M r . S m i t h : Y ou may cross examine.

Cross E x a m i n a t i o n  b y  Mr. F ort:

Q. D o c to r , y o u  s a y  th e re  w a s  no re a so n  w h y  he 
s h o u ld n ’t  re a d  n o r m a lly  w ith  th e  le f t  eye. D o  y o u  80  
m ean  th a t  w ith  th e  le f t  e y e  in  th e  c o n d itio n  i t  w a s , 
a n d  th e  r ig h t  eye  in  th e  c o n d itio n  i t  w a s, m e r e  
w a s no re a so n  w h y  h e sh o u ld n ’t  re a d  p e r fe c t ly  n o r­

m a l?  A . N o  re a so n  w h y  h e sh o u ld n ’ t  re a d  p e r­

fe c t ly  n o rm a l w ith  th e  le f t  eye.
Q. I  u n d e rsta n d , b u t w ith  one e ye  d e fe ctiv e , a n d  

th e  o th e r  eye  good , ca n  a  m an  re a d  a n d  u se  h is  

e y e s ig h t g e n e r a lly ?  A . W e  fr e q u e n tly  see  it ,  s ir.

Q . S ir ?  A . F r e q u e n t ly  see  it . 4 o
Q . L e t  m e fin ish  th e  q u estio n . (C o n tin u e d )
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u se  h is  v is io n  n o r m a lly  to  th e  sa m e  e x te n t  a n d  fo r  

th e  s a m e  p r o tr a c te d  p e r io d s  th a t  a  m a n  c a n  u se  

w h e n  h e  h a s  n o rm a l v is io n  in  b o th  e y e s ?  A .  T h e re  

is  n o  re a s o n  w h y  a  m a n  w h o  h a s  a  d e fe c t iv e  o n e  

e y e  s h o u ld n ’t  re a d , a n d  re a d  f o r  a  lo n g  tim e , i f  h e 

h a s  th e  o th e r  e y e  n o rm a l. Y o u  fr e q u e n t ly —

Q . D o  y o u  m e a n  a s  lo n g  a s  h e  c o u ld  i f  h e  h a d  

10 b o th  e y e s ?  A .  T h e r e  is  n o  re a s o n  w h y  h e  
s h o u ld n ’ t.

Q . W h a t  w o u ld  be th e  e ffe c t  on  th e  g o o d  e y e ?  
A . N o  e ffe c t  w h a te v e r .

Q . A n  a t te m p t  to  u se  i t  a s  c o n t in u o u s ly  a s  a  

m a n  w ith  n o rm a l v is io n  u se s  b o th  e y e s ?  A .  T h e r e  

is  n o  e ffe c t  w h a te v e r , i f  th e  e y e  is  n o rm a l.

Q . N o  a d d it io n a l  s t r a in ?  A . N o . Y o u  fr e q u e n t­

ly  se e  t h a t  in  s q u in t  e y e s , y o u  k n o w . A  p e rso n  

w ith  a  s q u in t  e y e  w i l l  h a v e  th e  s q u in t  e y e  tu r n e d  

2 0  o u t, a n d  h a v e  on e p e r fe c t ly  n o r m a l e y e , a n d  th e y  

w il l  re a d  a n d  do n o r m a l w o r k  ju s t  th e  s a m e  a s  

a n y b o d y  e lse  c a n  do, a l l  th e  t im e  u s in g  th e  o n e  e ye , 

a n d  th e  o th e r  e y e  is  tu r n e d  o u t o f  v is io n .

Q . I s n ’t  th e re  a n y  s tr a in  r e s u lt in g ?  A . N o n e  
w h a te v e r .

Q . T h e n  w e  w o u ld  g e t  a lo n g  j u s t  a s  w e ll  w ith  

o n e  eye , e x c e p t  fr o m  th e  s ta n d p o in t  o f  b e a u ty ?  A . 

Y e s , s ir . N o t  fro m  th e  s ta n d p o in t  o f  b e a u ty . Y o u  

c a n  t a k e  a n d  re m o v e  o n e  e y e  e n t ir e ly .

3 0  Q . A n d  a  m a n  is  ju s t  a s  w e ll  o ff, a s  f a r  a s  th e  

u s e fu ln e s s  o f  h is  s ig h t  g o e s, a s  th o u g h  h e  h a d  th e  

tw o ?  A . H e  is  j u s t  a s  w e ll  o ff  a s  f a r  a s  th e  use- 

fu lln e s s  o f  th e  o th e r  e y e  is  co n ce rn e d .

Q . N o . S ig h t  u s e fu ln e s s , I  s a id ?  A .  Y e s .

Q . G e t  j u s t  a s  m u ch  u se  o u t  o f  o n e  a s  h e  c o u ld  

o u t o f  tw o ?  A . I f  th e  o th e r  e y e  re m a in s  «rood.

Q . W i l l  th e  o th e r  e y e  re m a in  g o o d  u n d e r  th o se

c o n d itio n s  in d e fin ite ly ?  A. N o  re a s o n  w h y  u

s h o u ld n ’t. W e  see  m a n y  in s ta n c e s  o f  it .
4 0  • 17

Q . I s n ’t  i t  a  fa c t ,  d o c to r , th a t  v e r y  f r e q u e n t ly
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i n ju r y  to  o n e  e y e , w h e n  th e  o th e r  i s  o r ig in a l ly  a b ­

s o lu te ly  u n d is tu r b e d , r e s u lts  in  a  s e r io u s  d is tu r b ­

a n c e  o f  th e  v is io n  in  th e  g o o d  e y e ?  A . Y o u  a r e  

t a lk in g  o f  s y m p a th e t ic  o p h th a lm ia .

Q . I  d o  n o t k n o w  w h a t  I  a m  t a lk in g  a b o u t , i f  

t h a t  i s  i t .  A .  Y o u  a r e  t a lk in g  o f  s y m p a th e t ic  in ­

f la m m a tio n  o f  th e  e y es. Y e s ,  th a t  is  tr u e ,  i f  y o u  g e t  

a  w o u n d  o f  th e  e y e  in  th e  r e g io n  o f  th e  ir is ,  in  th e  10 
r e g io n  o f  th e  c o lo re d  p a r t  o f  th e  e y e , th e  g o o d  e y e  

is  v e r y  a p t  to  t a k e  o n  w h a t  w e  c a l l  s y m p a th e t ic  

o p h th a lm ia , s y m p a th e t ic  d is tu r b in g  o r  s ig h t  fro m  

th e  o th e r  e y e , fro m  th e  o p t ic  n e rv e  o v e r  to  th e  

o th e r  e ye .
Q . I s n ’t  th a t  so m e tim e s, d o c to r , a ls o  c a u s e d  b y  

a  m e re  s t r a in  i f  u s in g  o n e  e y e  c o n t in u o u s ly ?  A .

O h , no.

B y  t h e  C o u r t : 2 0

Q . H o w  lo n g  d o es i t  ta k e  fo r  th a t  d a n g e r  to  d is ­

a p p e a r ?  A .  T h e  d a n g e r  o f  s y m p a th e t ic  in fla m m a ­

t io n ?
Q . Y e s .  A .  W h y ,  a  w e e k  o r  te n  d a y s . W e  w a tc h  

i t  v e r y  c a r e fu l ly ,  a n d  i f  th e r e  is  a n y  s ig n  o f  o p h th a l­

m ia  in  th e  g o o d  e y e , w e  re m o v e  th e  in ju r e d  e y e  

im m e d ia te ly , a n d  t h a t  s to p s  it.

B y  M r . F o r t :

Q . Y o u  m e a n  a  w e e k  o r  te n  d a y s  a f t e r  y o u  dis- 3 0  

c o v e r ?  A .  O h , no. A s  so o n  a s  a  m a n  is  in ju r e d —  

a n  e y e  is  in ju r e d  in  t h a t  re g io n  w h e re  th e  d a n g e r  

o f  s y m p a th e t ic  o p h th a lm ia  is  g r e a t ,  w e  w a t c h  o u r  

p a t ie n t  v e r y  c a r e fu l ly ,  a n d  th e  m o m e n t a n y  s ig n s  

o f  d im n e ss  o f  s ig h t , o r  re d n e ss , o c c u r  in  th e  g o o d  

e y e , th e n  th e  d is e a s e d  e y e  o r  th e  in ju r e d  e y e  is  

re m o v e d  im m e d ia te ly , a n d  th a t  s to p s  it .

Q . I  u n d e r s ta n d , d o c to r , th a t  y o u  th in k  th a t  th e  

s in g le  e y e , a s  lo n g  a s  i t s  v is io n  is  n o rm a l, is  a s  

u s e fu l  fo r  a l l  p u rp o s e s  o f  v is io n  a s  th e  tw o  g o o d  40



142

Frank M. Donohue— Re-Direct.

e y e s?  A . T h e re  is  no re a so n  w h y  i t  sh o u ld n ’ t  be, 
i f  i t  is  a  n o rm a l eye.

B y  t h e  Co u r t :

Q. D o c to r , th e re  is  one se rio u s  p h y s ic a l  d r a w ­

b ack , is  th e re  n o t?  Y o u  clo se  y o u r  r ig h t  e ye  a n d  

y o u  w o n ’ t be a b le  to  see th is  s id e  o f  th e  ro o m ? A . 
1 0  O h, yes.

Q. I t  does n o t a p p e a r  a s  a  v is io n  to  y o u ?  A . 
O h, yes.

Q. D o es n o t y o u r  n ose  in te r fe r e ?  A . N o  
Q. C a n  y o u  see m e? A . N o.

Q. T h a t  lim ita t io n  o f  v is io n  is  a p p a r e n t?  A . 
T h a t  is  th e  o b je ct o f  th e  L o r d  g iv in g  u s  d o u b le  
v is io n . T w o  eyes.

Q. T h e n  tw o  eyes a re  r e a lly  b e tte r  th a n  o n e?  A . 
O h, yes. N o  d o u b t a b o u t th a t.

2 0  Q. I  d id  n o t w a n t y o u r  te s tim o n y  to  g o  to  th e  
ju r y  th a t  w a y .

M r. F ort : T h a t  is  a ll ,  d o cto r.

R e-D irect E x a m in a t io n  b y  M r . S m it h  :

Q. D o c to r , do y o u  k n o w  w h e th e r  o r  n o t M r. J a n - 

d e ru p ’s r ig h t  e ye  w a s  a ffe c te d  b efo re  th is  a c c id e n t?  
A . M r. J a n d e ru p  s ta te d  in  d o c to r  M c D o w e ll’s 

office, a t  th e  tim e  o f m y e x a m in a tio n , th a t  b e fo re  
30  th e  in ju r y  h is  r ig h t  e y e  w a s  n o t n o rm a l.

Q. N o w , d o cto r, fro m  p r a c t ic a l  p u rp o ses, la b o r ­
in g  p u rp o ses, is  th e re  a n y th in g  in  M r. J a n d e r u p ’s  

c o n d itio n , a s  y o u  fo u n d  it ,  th a t  w o u ld  p re v e n t h im  
fro m  re su m in g  h is  n o rm a l o c c u p a tio n  a s  a  c a rp e n ­

te r ?  A . I  d o n ’t  see a n y th in g  in  th e  c o n d itio n  o f  
h is le f t  eye  w h ich  w o u ld  p re v e n t h im  fro m  p u r s u ­
in g  h is  o c cu p a tio n .

B y  t h e  Co u r t :

40  Q- D o c to r , i t  h a s  been su g g e ste d  h e re  th a t  th e re  
is  a n  a tr o p h y  o f  th e  n e rv e  o f  th e  r ig h t  eye, a n d
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th a t  th a t  in  i t s e l f  c re a te d  a n  im p a irm e n t w h ich , 
w h en  th e  a tte m p t w a s  m a d e  to  p u t th e  s tr a in  o n  

th e  o th e r  eye, i t  w a s  n o t a b le  t o  bear. W h a t  do 
y o u  sa y  a s  to  th a t  th o u g h t?  A . A tr o p h y  o f th e  

n e rve  in  th e  r ig h t  eye.
Q. Y e s . A . T h a t  d id n ’t  sh o w  in  m y  e x a m in a ­

tio n .
Q . I t  d id  n o t?  A . N o , s ir .  1 0
Q. I f  th a t  w e re  p re se n t, w h a t w o u ld  y o u  sa y  

th en  a s  to  th e  u se  o f  th e  le f t  e y e ?  A . T h e  a tr o p h y  
in  th e  n e rv e  o f one eye  d oes n o t  ca u se  s tr a in  o f 
th e  o th e r  eye. E y e  s tr a in  is  c a u se d  b y  a n  e x c e s­

s iv e  a c tio n  o f th e  c i l ia r y  m u scle , th e  m u sc le  o f  a c ­
co m m o d atio n . N o w , th e  b a c k  o f  th e  eye, th e  re tin a , 

is  th e  se a t o f  v is io n , a n d  i t  h a s  no r e la t io n  w h a t­
e v e r  to  e ye  s tr a in ;  w h en  th e  c i l ia r y  m u sc le  c o n ­

tr a c ts  i t  re g u la te s  th e  le n s  a n d  a llo w s  th e  r a y s  
o f  l ig h t  fro m  a n  o b je c t to  com e in to  th e  b a c k  o f  a o  
y o u r  eye. T h e n  th e  b a c k  o f y o u r  e y e  ta k e s  th a t  
im a g e  a n d  tr a n s fe r s  th e  im a g e  b y  m ea n s d f th e  o p tic  

n e rv e  to th e  b ra in , a n d  th e  b ra in  in te r p r e ts  a n  

im a g e  a s  a n  im a g e  th a t  y o u  h a v e  been  ta u g h t  to  
c a ll  a  c e r ta in  th in g . F o r  in sta n c e , th a t  ch a n d e lie r . 

W e ll ,  I  w o u ld  n o t k n o w  th a t  w a s  a  c h a n d e lie r  u n ­

le ss  I  h a d  been ta u g h t  th a t  i t  w a s  a  ch a n d e lie r .
T h e  r a y s  o f  l ig h t  com e fro m  th a t  c h a n d e lie r  in to  
m y  eye. M y  c i l ia r y  m u scle  c o n tra c ts , m y le n s  b e­

co m es m ore co n vex , so as to  a llo w  th o se  r a y s  o f 
l ig h t  to  go  in  th e  b a c k  o f  m y  eye. T h a t  im a g e  is  
im p la n te d  on m y r e t in a  a n d  is  tr a n s fe rre d , th a t  

im a g e  is  tr a n s fe r r e d  b y  m ean s o f  th e  o p tic  n e rve  

to  th e  b ra in , a n d  m y b r a in  in te r p r e ts  t h a t  a s  an  
im a g e  o f  a  ch a n d e lie r . T h a t  is  th e  f a c i l i t y  o f  

s ig h t. N o w , th e  a tro p h y  o f th e  o p tic  n e rve  h a s  no 
re la t io n  to  eye  s tra in . E y e  s tr a in  is  a n  a ffe c tio n  

o r  a  d is o rd e r  o f th e  fr o n t  p a r t  o f  th e  eye. A n d  it  
h a s  no r e la t io n  w h a te v e r  w ith  th e  fu n c tio n  o f  th e  

b a c k  p a r t  o f th e  eye. T h e  fu n c tio n  o f  th e  b a c k
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p a r t  o f  th e  eye, th e  fu n c tio n  o f  th e  re tin a .

Q. I t  is  y o u r  ju d g m e n t th a t  su ch  a  c o n d itio n  
w o u ld  n o t c re a te  a n y  a d d it io n a l im p a irm e n t to  th e
le f t  e y e ?  A . N o, n o t a n y  e y e  s tr a in , i f  th e  e y e  w a s  
n o rm a l.

B y  M r. F o r t :

lO  Q- D o c to r , w h a t a b o u t th e a b i l i ty  o f  th e  e y e s  to  
fo c u s  w h en  on e e y e  is  g o o d  an d  th e  o th e r  is  b a d ’  
A . W e ll ,  th e  fo c u s in g  is  a l l  d on e b y  th e  a c t io n  o f  
th e  c i l ia r y  m u scle , M r. F o r t .

Q . W h a t  a b o u t a b i l i ty ?  A . J u s t  a s  I  w a s  e x ­
p la in in g  to  J u d g e  L lo y d . K a y s  o f  l ig h t  c o m in g  

fro m  a d is ta n c e  a r e  d iv e rg e n t. K a y s  o f  l ig h t  a re  
a lm o st p a r a lle l.  R a y s  o f  l ig h t  c o m in g  fro m  a  n e a r  

o b je ct a r e  d iv e rg e n t. I t  re q u ire s  a  g r e a te r  co n ­
v e x ity  o f  th e  len s to r e fr a c t  r a y s  o f  l ig h t  c o m in g  

2 0  fro m  a  n e a r  o b je c t an d  g e t  th em  to  a  fo c u s  on  

y o u r  re tin a , th a n  i t  d oes to  r e fr a c t  r a y s  o f  l ig h t  
c o m in g  fro m  a  d ista n ce . H e n c e  o u r  c i l ia r y  m u scle  
is  so  a rra n g e d  on o u r  le n s  th a t  w h en  w e fo c u s  o u r  

eyes on a  n e a r  o b je c t , th e  c i l ia r y  m u sc le  c o n tra c ts  

an d  th e len s becom es m o re  co n v ex , so  a s  to  r e fr a c t  
th o se  ra y s  o f  l ig h t  c o m in g  in to  th e  b a ck  o f  o u r  e ye  

a n d  b rin g s  th em  p r o p e r ly  t o  a  fo c u s  on th e  re tin a ! 

t h e n  y o u  h a v e  th e im a g e  tr a n s fe rre d  on th e  r e t in a  
w h ich  is  c a r r ie d  b a ck  to  th e  b ra in  b y  m ean s o f  th é  

3 0  o p tic  n e rv e , a n d  th e re  o u r  b ra in  in te r p r e ts  th a t  

im a g e  a s  one w e h a v e  been to ld  is  su ch  a n  im ag e .

Q. Y e s , I  u n d e rs ta n d  th a t, d o cto r. T h e  p o in t  is  
on e e y e  b e in g  go o d  a n d  th e  o th e r  e y e  b e in g  b ad  ié 

th e  a b i l i t y  to  fo c u s  on n e a r  o b je c ts  a s  go o d  a s  i t  is

w ith  tw o  g o o d s e y e s ?  A . I  th in k  so, b eca u se  each 
e ye  fo c u se s  in d e p e n d e n tly .

B y  t h e  Co u r t :

Q. D o c to r , i t  h a s  been su g g e ste d  h e re  th a t  th is  
4 0  m an  s v is io n  w o u ld  h e a l l  r ig h t  fo r  a  d is ta n c e  o f
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s e v e ra l fe e t, b u t a s  th e  d is ta n c e  w a s  c o n tra c te d , o r  

lessen ed , im p a irm e n t w o u ld  b egin . A . I , o f  co u rse , 

c a n ’t  m a k e  a n y  r e p ly  to  th a t. I  d o n ’t  u n d e rs ta n d  

ju s t  w h a t  th a t  is.

B y  M b . S m i t h :

Q. D o  y o u  k n o w  o f  a n y th in g  th a t  w o u ld  c a u se  

su ch  a  c o n d itio n , d o c to r?  A . N o , I  d o  n ot.
Q. D id  y o u  e v e r  h e a r  o f  s u c h  a  c o n d itio n  in  y o u r  

e x p e rie n c e ?  A . N o.

M r . S m it h  : T h a t  is  a ll.

W il l ia m  H . S e x t o n , a witness produced on be­
half o f the defendant,* being duly sworn according 
to law on his oath, s a ith :

D irect E x a m in a t io n  b y  M r . S m i t h : 2 0

Q. M r. S e x to n , y o u  a r e  in  th e  e m p lo y  o f  th e  
R a r ita n  R iv e r  R a ilr o a d  C o m p a n y , a re  y o u ?  A .

Y e s , s ir.
Q. W e r e  y o u  in  th e ir  e m p lo y  in  J a n u a r y , 1916?

A . Y e s , s ir.
Q. W h a t  w a s  y o u r  p o s it io n ?  A . T ra in m a n .

Q. W e r e  y o u  tr a in m a n  on th is  tr a in  o f w h ich  
M r. M o rg a n  w a s  c o n d u c to r?  A . I  w as.

Q. W e re  y o u  on th e  t r a in  a s  i t  ca m e  in to  P a r l in  

a t  th e  tim e  o f th is  a c c id e n t?  A . Y e s , s ir .
Q. W h a t  p o s itio n  w e re  y o u  in ?  A . O n  th e  lo w e r  

p la tfo rm , lo w e r  s te p  o f  th e  ca rs , b etw e en  th e  fo u rth  

a n d —
Q . O n  w h ich  s id e ?  A . O n  th e  le f t  h a n d  side. 

S ta t io n  side.
Q. O n th e  s ta t io n  s id e ?  A . Y e s , s ir .
Q. J u s t  h o ld in g  y o u r  p o s itio n  th e re , w e re  y o u ?

A . Y e s , s ir .

M r. S m i t h : That is all. 4 0
M r . F o r t : N o question.
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Custy Wiskoski— Direct.

C u st y  W is k o s k i, a  w itn e s s  p ro d u ce d  on  b e h a lf 

o f  th e  d e fe n d a n t, b e in g  d u ly  sw o rn  a c c o rd in g  to  
la w  o n  h is  o a th , s a i t h :

D irect E x a m in a t io n  by  M r. S m i t h :

Q. W e re  y o u  em p lo ye d  b y  th e  R a r ita n  R iv e r  
R a ilr o a d  in  J a n u a r y , 1916? A . Y e s , s ir .

Q. W h a t  p o s it io n ?  A . F la g m a n .

Q. W e r e  y o u  on th e  tr a in ?  A . Y e s , s ir  

Q. Y o u  w e re  o n e  o f  th e  tra in m e n , w e re  y o u ?  A . 
Y e s , s ir .

Q. T h a t  k e p t th e  f la g  on  th e  r e a r  e n d ?  A . W e ll ,  
I  h a d  i t  h a n d y .

Q. Y o u  w e re  on e o f  th e  c re w  o f  M r. M o rg a n , 
w ere  y o u ?  A . Y e s , s ir.

Q. W e re  y o u  w o r k in g  on  th e  t r a in  th e  d a y  o f  
2 0  th is  a c c id e n t, a n d  on th is  t r ip ?  A . Y e s , s ir .

Q. W h a t  p o s itio n  w e re  y o u  in  a s  th e  t r a in  cam e 
in to  th e  s ta t io n ?  A . O n  th e  r e a r  c a r , th e  h e a d  en d  
o f  it.

Q. H e a d  en d  o f  th e  r e a r  c a r  in  w h a t  p o s it io n ?  
A . S ta n d in g  o n  th e  lo w e r  p la tfo rm  ste p .

B y  t h e  Co u r t :

Q. S ta t io n  o r  o th e r  s id e ?  A . S ta t io n  side.

B y  M r . S m i t h :

30  Q. S ta t io n  s id e ?  A . Y e s , s ir.

M r . S m i t h : C ro s s  exam in e.
M r . F o r t : N o questions.
M r. S m it h  : T h a t  is  a ll. W e  re st.

D e fen d an t  R ests.

40
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Nels K. Janderup— Direct. 

P l a in t if f ' s R e b u t t a l  T e s t im o n y .

N els K . J an d erup ,  th e  p la in t if f ,  re-ca lled .

D irect E x a m in a t io n  by  M r . F o r t :

Q. M r. J a n d e ru p , d o c to r  D o n o h u e  h a s  to ld  u s

th a t  y o u  to ld  h im  th a t  p r io r  to  th e  a c c id e n t y o u r  1 0

r ig h t  eye  w a s n ’t  as go o d  a s  y o u r  le f t .  W h a t  w a s
th e  fa c t  a s  to  th a t  s itu a t io n ?  A . W h y , i t  n e v e r
h in d e re d  m e to  do a n y  w o rk  b efo re. T h e  o n ly

th in g  i t  w a s, w h e n  I  f ir s t  e x a m in ed , i t  seem s th a t
eye  c o u ld n ’t  see q u ite  a s  good. T h e  o n ly  w a y  I

c o u ld  do i t  w a s  l ik e  p u t  th e  o n e  e ye  in , a n d  th e n

lo o k  a t  a  s te a d y  th in g  a n d  clo se  th a t  one, a n d  I
c o u ld  see th e re  w a s  a  l i t t le  d ifferen ce . B u t  n o t

en o u g h  to  h in d e r  m e to  d o  a n y  w o rk  w ith o u t
& 580

g la sse s  b efo re.
Q. O r  to  re a d ?  A . O r  to  re a d  n e ith er.
Q . D id  y o u  e v e r  h a v e  to  w e a r  g la s se s ?  A . W e ll ,

I  d id  so m etim es t o  fin e  w o rk , v e r y  fine, file  a  s a w , 

o r  a n y th in g  l ik e  th a t. I n  o th e r  w a y s  I  d id n  t.
Q. D id  y o u  e v e r  m iss  a n y  w o rk  on  a c c o u n t o f 

y o u r  e y e s?  A . N o t  b e fo re  5 no, s ir .
Q. D id  y o u  e ver h a v e  to  g o  to  a n  e y e  d o c to r  in  

y o u r  l i f e  u n t i l  a f t e r  th e  a c c id e n t?  A . N o , s ir .
Q. H o w  m u ch  fin e  w o rk  w a s  th e re  in  y o u r  b u s i­

n e ss?  H o w  m u ch  w o rk  r e q u ir in g  y o u  to  do fine 3 © 

w o rk , l ik e  f i l in g  a  s a w ?  A . W h y , in  tr im m in g , 

w h a t th e y  c a ll  fin e  w o rk , I  done e v e ry  k in d  o f

w o rk .
Q. H o w  m u ch  o f y o u r  tim e  w a s  sp e n t on  th a t  

fin e k in d  o f w o rk ?  V e r y  m u ch ?  A . W h y , q u ite  

som e. N o t a l l  th e  tim e , y o u  k n o w .

M r . F o r t : T h e re  is  one q u e stio n  th a t  w a s  

p a r t  o f m y  o r ig in a l ca se  th a t  I  am  n o t su re  I  
m ad e c le a r . I  m a k e  th is  s ta te m e n t b efo re  I  f lo  

a s k  th e  q u e stio n , M r. S m ith .
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Q . M r. J a n d e r u p , y o u  to ld  u s  f o r  th e  la s t  tw o  

m o n th s  y o u  h a d  been  w o r k in g  th ir te e n  d a y s , i s  th a t  
r ig h t ,  a  m o n th ?  A . Y e s ,  s ir .

T h e  C o u r t : H e  s a id  h e  h a d  b een  w o r k in g  
h a l f  tim e .

A . T h ir te e n  d a y s .

1 0  Q . W a s  i t  th ir te e n  d a y s ?  A . T h ir te e n  d a y s .

Q . D o  y o u  w o r k  S u n d a y s  n o w ?  A . Y e s ,  so m e ­
tim e s.

Q . W e ll ,  d id  y o u , w h e n  y o u  w e r e  w o r k in g  in  th e  

five  m o n th s  th a t  y o u  w o r k e d  f u l l  tim e  a s  a  g a te  

te n d e r , d id  y o u  w o r k  e v e r y  d a y , o r  h o w  m a n y  d a y s  

a  m o n th  d id  y o u  w o r k ?  A . Y e s . W o r k e d  e v e r y  
d a y .

Q . S u n d a y s  a n d  a l l?  A .  S u n d a y s  a n d  a ll .

Q . A n d  y o u  g o t  tw o  d o lla r s  a  d a y  f o r  i t ?  A . 
- O  Y e s , s ir .

Q . S in c e  th e  a c c id e n t  h a v e  y o u  m a d e  a n y  e ffo r t  

to  d o  c a r p e n te r in g  w o r k ?  A .  W e ll ,  y e s , I  h a v e . 

T h a t  is  to  s a y , I  t r ie d  i t  a t  h o m e  in  m y  h o u se , to  

d o  a  l i t t l e  w o r k  o n e  d a y  t o  t r y  it ,  a n d  fo u n d  I  

c o u ld n ’t  see  a n y  p e n c il  m a r k  o r  n o th in g , a n d  I  to o k  

m y  g la s s e s  o n  to  lo o k  a t  i t ,  w h y , I  h a d  a  l i t t l e  

p ie c e  o f  b o a rd  a n d  i t  lo o k e d  to  m e i t  w a s  s t r a ig h t ,  

a n d  n e x t  m o r n in g  I  co m e d o w n  a n d  w a n te d  to  

p la n e  i t  o ff a  l i t t le ,  a n d  i t  w a s  l ik e  th a t ,  a n d  I  

30 lo o k e d  a t  i t ,  a n d  I  h a d  m y  g la s s e s  on , w h y , i t  w a s  

a l l  ju s t  l ik e  th is , i t  w a s  a l l  b e n t c ro o k e d . A n d  I  

g o t  c e r t a in ly  s c a re d , y o u  k n o w , a n d  d id n ’t  k n o w  

w h a t  w a s  u p , a n d  I  t r ie d  a g a in , a n d  I  lo o k e d  a g a in  

a n d  j u s t  th e  sa m e  th in g , b u t  I  c o u ld n ’t  see  it .

Q . Y o u  h a v e  tr ie d  th e n  to  d o c a r p e n te r  w o r k , 

h a v e  y o u ?  A . I  h a v e  tr ie d , b u t  I  c o u ld n ’t  d o  it .

M r . F ort : T h a t  is  a ll .

40
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Cross E xam in atio n  by M r. Sm it h  :

Q . T h a t  t r y i n g  w a s  ju s t  w h a t  y o u  t o ld  u s  th e re ?

T h a t  is  a l l  y o u  h a v e  d o n e ?  T h a t  is  a l l  th e  t r y in g  

y o u  h a v e  d o n e  w a s  j u s t  w h a t  y o u  t o ld  u s  th e r e ?

A . T h a t  i s  e n o u g h .
Q . T h a t  i s  a l l  y o u  h a v e  d o n e, I  s a y ?  A .  T h a t

is  a l l  I  h a v e  d on e. 1 0
Q . W h a t  g la s s e s  d id  y o u  u s e ?

B y  the  Co u rt :
Q . W h e n  d id  y o u  d o th a t?  A . W h y ,  th a t  is

a b o u t  fo u r  m o n th s  a g o , I  th in k .
Q . H a v e  y o u  t r ie d  a n y t h in g  la t e ly ?  A . O h ,

a b o u t  th e  sa m e  v is io n  s in c e .

B y  M r. Sm ith  :
Q . W h a t  g la s s e s  d id  y o u  u s e ?  D id  y o u  h a v e  a n y  

g la s s e s  m a d e  b y  a n y  d o c to r ?  A .  Y e s .

Q . W h o ?  A . D o c to r  M c D o w e ll.
Q . A n d  y o u  c a n ’t  see  w it h  th e m ?  A . H e  s a y s

y e t  I  h a v e  g o t  to  w a it —
Q . I  d id n ’t  a s k  y o u  w h a t  h e  s a id . I  a s k e d  y o u

i f  y o u  c a n  u s e  th e m ?  A . I  c a n  se e  to  r e a d , y e s , 

b u t  I  c a n ’t  see  to  w o r k  w it h  th em . I  c a n  se e  to  
r e a d  w h e n  I  g e t  th e m  u p  t h a t  c lo se  ( in d ic a t in g ) .

I  c a n  r e a d  f o r  f ifte e n  m in u te s  a t  a  tim e . A n d  th e n  

e v e r y th in g  is  a  b lu r  to  m y  e y e s , a n d  th e n  e v e r y ­

th in g  g o e s  o u t. E v e n  th e n  I  h a v e  g o t  h a r d  to  do.

M r. Sm it h  : T h a t  i s  a ll .

M r. F ort : That is all.

40
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Mrs. Andrea Kalleberg— Direct.

M bs. A ndrea K alleberg, re-called.

D irect E xam in atio n  by M r. F ort :

M r. F ort : T h is  is  a n  o m itte d  q u e s tio n . I  
w i l l  t e l l  w h a t  i t  is , M r. S m ith .

Q . M rs. K a lle b e r g ,  y o u  te s t if ie d  y e s te r d a y  th a t  

1 0  y o u  l iv e d  in  a  p a r t  o f  a  h o u s e  th a t  y o u r  h u s b a n d  
o w n e d  fr e e  o f  r e n t?  A .  Y e s , s ir .

Q . W h a t  d id  th e  o th e r  h a l f  o f  th a t— y o u  liv e d  

in  h a l f  o f  th e  h o u s e  a n d  re n te d  th e  o th e r , is  th a t  
r ig h t ?  A .Y e s ,  s ir .

Q . W h a t  w a s  th e  r e n t  o f  th e  o th e r  h a l f  o f  th e  
h o u se  p e r  m o n th ?

M r. Sm ith  : I object as irrelevant and im­
material.

2 0  T h e  Court : H ow d o es t h a t  e ffe c t  i t ,  M r.
F o r t ?

Mr. F ort : It seems to me in the measure of 
damages, in considering the value of the hus­
band’s contribution to the home.

Th e  Court : I suppose it might have a slight 
bearing on his accumulations.

M r. F ort : N o, sir; I don’t ask it in that 
sense.

T he  Court : I  am trying to put it on some 
3 0  ground it would be admissible.

M r. F ort : May I state what my theory is?
I think it is sound.

Th e  Co u rt : If  it is admissible on any
theory, and you have it on one and I have it 
on another, what is the trouble?

M r. F ort : A ll r ig h t ,  s ir ,  i f  Y o u r  H o n o r  h a s  
i t  on  on e th e o ry .

T he  Court : I w il l  a d m it  i t  o n  th e  th e o ry  

th e  C o u r t  h a s  p u t  it .  T e ll  u s  w h a t  i t  r e n te d  
4 0  fo r , m a d a m .
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Mrs. Andrea Kalleberg— Crass.

A . N in e te e n  d o lla rs .
Q. N in e te e n  d o lla r s  a  m o n th ?  A . Y e s . F o r  th e  

to p  flo o r.
1
l

Cross E xam in atio n  by Mr. Sm ith  :

Q . O n  th e  th e o r y  o f  a c c u m u la t io n , y o u  g o t  e v e r y ­

th in g  y o u r  h u s b a n d  le f t ,  d id n ’t  y o u ?  A .  Y e s ,  s ir . 

Q . E v e r y t h in g  h e  h a d  s a v e d  u p ?  A .  Y e s ,  s ir .

Q. A l l  y o u  h a d  s a v e d  u p  y o u  g o t  a t  th e  t im e  

o f  h is  d e a th , is n ’t  th a t  s o ?  A .  Y e s .  s ir .

Mr. Sm ith  : T h a t  is a ll.

Mr. F ort : That is all.

M r. Sm ith  : T h a t  is a ll.

M r. F o r t  o p e n s  a s  to  th e  c la im s  o n  th e  p a r t  

o f  th e  p la in t if f .  a o
M r. S m ith  su m s u p  th e  c a s e  f o r  th e  d e fe n d ­

a n t.
M r. F o r t  su m s  u p  th e  c a s e  fo r  th e  p la in t if f .

Charge.
G e n tle m e n  o f  th e  J u r y :

T h e r e  a r e  tw o  a c t io n s  b e in g  h e a r d  to g e th e r  ; o n e  

is  b y  th e  a d m in is t r a t r ix  o f  th e  d e c e a s e d  m a n  3 0  

K a l le b e r g ,  a n d  th e  o th e r  is  b y  th e  p la in t i f f  J a n d e - 

r u p  h im s e lf .  Y o u  h a v e  a lr e a d y  le a r n e d  fro m  th e  

a r g u m e n ts  in  th e  c a se , a n d  th e  te s t im o n y , t h a t  

w h i le  th e re  a r e  tw o  w id e ly  d if fe r e n t  lin e s  o f  co m ­

p e n s a t io n , i f  y o u  r e a c h  t h a t  p o in t  in  y o u r  d e lib ­

e r a t io n s , b o th  a c t io n s  a r e  b a s e d  u p o n  th e  sa m e  

a l le g e d  a c t  o f  n e g lig e n c e .

T h e  d e fe n d a n t  c o m p a n y  is  a  c a r r ie r  o f  p a s se n ­

g e r s , a n d  a s  s u c h  i t  in v ite s  th e  p u b lic , a s  is  i t s  

r ig h t ,  a n d  a s  is  th e ir  r ig h t  to  a c c e p t, to  t r a v e l  4 0
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u p o n  th e ir  tr a in s . T h e  la w  e x a c ts  o f a c a r r ie r  
o f  p a sse n g e rs , w ith  re s p e c t  to  its  e q u ip m e n t, th a t  
i t  s h a ll  h e  re a s o n a b ly  c a r e fu l, e x e rc is e  re a so n a b le  

c a re  fo r  th e  p ro te c tio n  o f  its  p a sse n g e rs  w h e n  th e y  
a re  w a it in g  fo r  tr a in s . T h e  u n d is p u te d  fa c ts  in  
th is  c a se  sh o w  th a t  on  th e  a fte rn o o n  in  q u e stio n , 

w h ic h  w a s  th e  fifth  o f  J a n u a r y , 1916, th e re  w e re  
1 0  th re e  fr e ig h t  c a rs  o n  a  t r a c k  re m o ve d  fro m  th e  s ta ­

tio n  a n d  th e  p la tfo rm , a n d  s e p a ra te d  b y  a  m a in  
tr a c k  u p o n  w h ic h  th e  tr a in , w h ic h  a fte r w a r d  cam e 
in to  th e  s ta t io n , ra n . I t  h a s  b een  d isc lo se d  b y  th e  

e v id en ce  t h a t  th o se  c a rs , a s  th e y  s to o d  u p o n  th e  
tr a c k , w e re  a  d is ta n c e  o f  tw o  fe e t  a n d  a  h a l f  fro m  
th e  o u ts id e  e d g e  o f  th e  p a sse n g e r  t r a in  w h ic h  th e se  

m en w e re  in te n d in g  to  ta k e . I t  is  a ls o  u n d is ­
p u te d  in  th e  c a s e  th a t  b o th  th e  d ecea sed  m a n  
K a lle b e r g , a n d  th e  p la in t i f f  J a n d e ru p , w e re  a lo n g  

- O  one o f  th e se  fr e ig h t  ca rs . T h e  te s tim o n y  is  th a t  
one o f  th em  w a s  p a r t ly  in  a n d  p a r t ly  o u t  o f  the 
o p e n in g  b e tw e e n  tw o  fr e ig h t  ca rs . T h e  o th e r  w a s  

s ta n d in g  a lo n g s id e  o f  th e  fr e ig h t  c a r . T h a t  w h ile  
in  th a t  p o sitio n , th e  t r a in  cam e u p  to  th e  s ta t io n  
a n d  w a s  c o m in g  to  a  s to p ;  t h a t  a s  i t  d id  so, a n ­
o th e r  p erso n , a n  in te n d in g  p a sse n g e r, ju m p e d  u p o n  

one o f  th e  s te p s  o f  one o f  th e  p a sse n g e r  ca rs , a n d  
fo r  som e re a so n  a  p o r t io n  o f  h is  b o d y, o r  lim b s, 

e x te n d e d  o u t b eyo n d  th e  c a r  a n d  s tr u c k  o n e  or 
30  m ore o f  th o se  w h o  w e re  s ta n d in g  a lo n g s id e  o f  th e  

t r a in ;  th a t  a s  h e  d id  so th e re  w a s  a  s e r ie s  o f  co n ­
ta c ts  e ith e r  b e tw e e n  h im  o r b etw e en  o th e r  p erso n s, 
c a u s in g  a  s o r t  o f  ro ll-u p  o f  th e se  p e o p le  w h o  w e re  

s ta t io n e d  th e re  a lo n g  th e  fr e ig h t  tr a in , u n t i l  th e re  
w a s  a  ja m b , r e s u lt in g  in  th e  d e a th  o f  K a lle b e r g  
a n d  th e  in ju r y  o f  J a n d e ru p . A b o u t  th o se  fa c ts  
th e re  is  no s o r t  o f  d isp u te .

T h e  c o n tro v e rs y  in  th e  ca se  a r ise s  o v e r  th e  re ­

s p o n s ib ility  fo r  th e  a c ts  a n d  th e  co n d itio n s  w h ic h  
4 0  re s u lte d  in  th e  d e a th  o f  on e  a n d  th e  in ju r y  to  th e
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o th er. T h e  p la in t i f f ’s  c la im  is  t h a t  th is  c o n d itio n  
a ro u n d  th is  s ta t io n  w a s  m e a s u ra b ly  a  re p e t it io n  

o f c o n d itio n s  w h ic h  h a d  b een  g o in g  o n  so m e tim e  

b efo re . T h a t  th e  s ta t io n  w a s  in  p ro c e ss  o f  co m ­
p le tio n . T h a t  p eo p le , la r g e  cro w d s , g a th e re d  a t  

th e  s ta t io n  to  ta k e  th e  tr a in , a n d  t h a t  th e y  lin e d  
u p  u p o n  b o th  s id es  o f  th e  t r a in  a s  i t  ca m e  in to  
th e  s ta t io n , m o re  u p o n  th e  s ta t io n  sid e, b u t  s t i l l  10 
a  la r g e  n u m b e r u p o n  th e  o p p o site  s id e, a n d  th a t  
th is  h a d  b ee n  g o in g  on  fo r  a  co n sid e ra b le  p e r io d  o f  

tim e , so t h a t  th e  p la in t if f  c la im s  i t  h a d  th e  a c q u i­
e scen ce  a n d  c o n tin u a n c e  o f  th e  r a ilr o a d  co m p a n y .

T h e  p la in t if f  a lso  c la im s  th a t  fo r  th e  a c c id e n t 
w h ic h  h a p p e n e d  u p o n  th is  o c ca sio n , a n  e x e rc is e  o f 

th e  re a so n a b le  c a r e  w h ic h  I  h a v e  a lr e a d y  c a lle d  to  

y o u r  a tte n tio n , on  th e  p a r t  o f th e  r a ilr o a d  co m ­
p a n y , w o u ld  h a v e  p ro b a b ly  p re v e n te d  th e  a c c i­

d en t.
T h e re  is  a  r u le  o f  la w  w h ic h  is  p e r tin e n t a n d  

sh o u ld  b e  c h a rg e d  to  y o u  in  th is  case, a n d  th a t  

is, t h a t  in  o rd e r  th a t  n e g lig e n c e  m a y  be a c t io n a b le , 

th e  in ju r y  w h ic h  o c c u rs  m u s t h a v e  com e a s  a  
n a tu r a l  a n d  d ir e c t  co n se q u e n ce  o f  th e  n e g lig e n c e  

w h ic h  is  ch a rg e d . T h is  a c c id e n t w a s  p e rh a p s  so m e­
w h a t p e c u lia r . W a s  i t  a  th in g  w h ic h  th e  r a ilr o a d  
co m p a n y ,— re m e m b e rin g  th e  s ta n d a rd  o f  d u ty  w h ic h  

I  h a v e  ju s t  g iv e n  y o u  as to  a n tic ip a tio n , w a s  i t  
a n  a c c id e n t th a t  th e  c o m p a n y  w a s  b o u n d  to  a n t ic i  8 0  

p a te  a s  l ik e ly  to  h a p p e n ?  I f  i t  w a s  n ot, th en , o f 
co u rse , th e re  w o u ld  be n o  c o n n e c tio n  b e tw e e n  the 

n e g lig e n t  a c t , i f  th e r e  w a s  one, a n d  th e  in ju r y  a n d  
d e a th  w h ic h  fo llo w e d . I n  a d d itio n  y o u  w i l l  p e r ­

ce iv e  th a t  i t  m u st be  a  d ir e c t  co n seq u en ce  o f  su ch  

n e g lig e n ce .
T h e  d u ty  o f e s ta b lis h in g  th is  p ro p o s itio n , n a m e ­

ly ,  th a t  th e  one m a n  w a s  k il le d  a n d  th e  o th e r  w a s  
in ju r e d  as a  d ir e c t  a n d  n a tu r a l  co n seq u en ce  o f  th e  4 o  
n e g lig e n c e  o f th e  d e fe n d a n t, is  on  th e  p la in t if f .
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T h a t  b u rd e n  is  n o t th e  b u rd e n  w h ic h  y o u  m a y  
h a v e  h e a rd  g iv e n  to  y o u  in  c r im in a l oases. Y o u  
h a v e  no d o u b t h e a rd  th e  e x p re ss io n  o f  a  th in g  

b e in g  p ro v e n  to  e x is t  b e y o n d  a  re a so n a b le  d o u b t, 
in  th e  o th e r  C o u rt. T h a t  ru le  does n o t a p p ly  in  
th e  c a s e  o f  c iv i l  a c tio n s . T h e  r u le  in  c iv i l  a c t io n s  

is  th a t  th e  e n tir e  sum  o f th e  e v id en ce  in  th e  ca u se  
1 0  m u st p re p o n d e ra te , w e ig h  d o w n , in  fa v o r  o f  th e  

p la in t if f ,  b e fo re  h e  c a n  reco ver. Y o u  c a n  see th e  
re a so n  o f  su ch  a  ru le . I t  is  th a t  w h e n  one w h o  
a lle g e s  a  th in g , o u r  in s t in c t  is  to  sa y , w e ll, y o u  
m u st p ro v e  it. J u s t  so h ere. I t  n eed  n o t be  

p ro v e n  b eyo n d  a  re a so n a b le  d o u b t, b u t  i t  m u st 

be p ro v e n  b eyo n d  a  p re p o n d e ra n ce  o f  a l l  th e  
p ro o fs  in  th e  case.

I t  is  c la im e d  b e fo re  y o u  t h a t  i f  th e  co m p a n y  
h a d  e x e rc ise d  re a so n a b le  c a re  u n d e r  th e  circu m - 

20  s ta n ce s , th a t  th e  a c c id e n t p ro b a b ly  w o u ld  n o t 

h a ve  h ap p en ed . I t  is  c la im e d  th a t  i t  o u g h t e ith e r  
to  h a v e  c o n tro lle d  th e  p u b lic  b y  g u a rd s , o r  in  som e 
o th e r  w a y  w ith in  th e  p le a d in g s , w h ic h  w a s  w ith in  
its  co n tro l, a n d  t h a t  a  fa i lu r e  to  do th a t  c o n s ti­
tu te d  n e g lig e n c e  r e s u lt in g  d ir e c t ly  a n d  p ro x im a te - 
ly  a n d  n a tu r a l ly  in  th e  in ju r ie s  a n d  d e a th  w h ic h  
fo llo w e d .

I  n eed  n o t s a y  to  y o u  th a t  th e  d e fe n d a n t’s  
c la im  to  y o u  is  th a t  th e y  d id  a l l  th a t  th e y  c o u ld  

80  u n d e r th e se  c irc u m s ta n c e s , a l l  th a t  re a so n a b le  
c a re  on  th e  p a r t  o f  a  c a r r ie r  w o u ld  re q u ire , a n d  
th a t  becom es a  q u e stio n  fo r  y o u r  d e te rm in a tio n .

T h e re  is  a n o th e r  p h a se  o f  th e  c a s e  th a t  h a s  
* a  m o st im p o rta n t b e a r in g  u p o n  b o th  o f  th e se  ca ses.

J u s t  as th e  p la in t if f  c la im s  n e g lig e n c e  on  th e  p a r t  
o f  th e  d e fe n d a n t, so th e  d e fe n d a n t c la im s  th a t  
th e re  w a s  n e g lig e n c e  u p o n  th e  p a r t  o f  b o th  o f  
th ese  m en, w h ic h  in  l ik e  m a n n e r  w a s  a  d ir e c t  c a u se  

. o f  th e  m is fo rtu n e s  w h ic h  b e fe ll th em , a n d  w h ic h4  0  7
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resulted naturally from such negligence. The rule 
of law is perfectly well settled in this State that 
where the combined negligence of one who com­
plains and one who is complained against brings 
about an injury or a death, that neither can com­
plain of the other. The law does not measure the 
degrees of negligence in a case of this hind, but 
it deprives either party of the right of action lO  
against the other. If that be so in this case, that 
deprives both of these men, or anyone claiming 
under them, or by reason of any act of negligence 
resulting in death or injury, from recovering.
-The specific negligence claimed against the plain­
tiffs is that here was a place of obvious danger, 
that in the nature of things the cars were sepa­
rated by a narrow space only, that they were 
aware* as well as the railroad company, of the 
crowding and jostling to get aboard these cars, 
and the defendant says that if the railroad com­
pany ought to have anticipated such an accident 
by guarding against it, so ought these men, one of 
whom lost his life and the other was injured, to 
have appreciated the danger and also been on 
guard against it by keeping away from that place.
I cannot say to you as a matter of law that this 
defendant was guilty of negligence in this case, 
nor can I say that it was not. So in like manner 
I cannot say that the deceased or the other party 80  
in the case was guilty of negligence, nor can I say 
that either or both of them were not. They are 
questions for you, and you alone, to determine.
You are men who come from the walks of life 
associated with the every day affairs of men, and 
to you the law reposes the duty of conscientiously 
determining the conduct of these parties. Both 
are required to exercise the care which a reason­
ably prudent man under like circumstances would 
do. That is the test. The solution of these ques- 40  
tions is in your hands.
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It is quite obvious from what I have already 
said to you that iif there was no negligence proven 
against the defendant company which was the 
direct cause of the death and the injury, and a 
result which naturally resulted from such negli­
gence, no recovery can be had against the railroad 
company. It must also be clear to you that if it 

1 0  was negligent for these men in the same way to 
be where they were, that no right of action exists, 
either on behalf of the injured man, or by the 
administratrix of the deceased man. But if you 
shall find, after you have given full consideration 
to this case in all its bearings upon the question 
of liability, you determine that the negligence of 
this defendant was the sole cause and the direct 
cause of the injury of one and the death of the 
other, and that both these conditions resulted as 

2 0  a natural consequence of such negligence, then 
you do pass to the question of what sum of monev 
should be awarded in each case. I do not think 
you could set up a standard of care differing' in 
either case one from the other. It seems to me 
in that respect both cases stand upon a par, both 
as to the negligence of the defendant, and the 
negligence of the deceased and the injured man.

If you reach the question of damages in these 
cases, I have already said to you that they rest 

3 0  upon very different rules. In the case of Jande- 
rup, he is living, and he is claiming for his own 
loss. In the determination of what compensation 
should be awarded, you take into consideration a 
number of items. First you take into considera­
tion the question of the pain resulting. You take 
into consideration the expense of getting himself 
cured. You take into consideration the impair­
ment, past and present and future, if there be any, 
of his capacity to earn money. It seems that he 
is a carpenter by trade and he was working ato

* ft
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the DuPont place as a carpenter. The wages seem 
to have varied somewhat between weekdays and 
Saturday and Sunday. One would gather from 
the testimony upon that subject that there was a 
press of work, and that sometimes the men may 
have worked Saturday afternoon and Sunday, in 
which case a higher compensation was given. The 
expenses that he has been to are a matter of easy JO 
solution. The question of pain and suffering is a 
very difficult thing to solve. It is a pretty hard 
matter, I should say, to convert one’s pain and 
suffering into dollars and cents, but the law says 
the jury must take it into consideration. It is 
certainly not easy to determine how much im­
pairment, if any, Janderup has sustained by the 
impaired eye which he claims to have as the result 
of the accident. On his own statement there was 
some impairment of the eye prior to the accident. 20  
He says it was nothing compared to the impair­
ment resulting now. He says he has difficulty in 
seeing for the finer work that would be re­
quired in the trade in which he is skilled. He 
says that his sight is impaired, and that it is a 
strain to use the unimpaired eye. Doctor Mc­
Dowell confirms some of his statements. The 
other man, Doctor Donohue, says that there is 
no impairment that he can discover in the ability 
to use the left eye. He recognizes that there is 3 0  
some impairment of the right eye from some cause. 
Those are the elements that are proper for con­
sideration in the Janderup claim.

In the case of Kalleberg a very different rule 
applies. The administratrix, the widow suing as 
administratrix in this case claims damages, not 
for suffering, not for expenses, but solely for the 
pecuniary loss which the next of kin, she being 
the next of kin, I assume, has suffered by the tak­
ing off of her husband. You will see by that 40

New,WWf**»l***-
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definition that the element of pain and suffering is 
eliminated. You could not include that in the 
Kalleberg case. You will see also that any ex­
pense item, although there are no proofs of ex­
penses in the case, you might conjure up that 
there would be burial expenses, but they are not 
a matter for your consideration. Nor is the ques- 

lO  tion of earnings important, except as throwing 
light upon what the next of kin would suffer 
by reason of the premature death. In arriving at 
what that is, the law has fixed the standard that 
it must be the present money value of that loss. 
You will see at once that on the one side a year 
and some months have elapsed since this accident 
happened, so that the benefit which the widow 
would derive has run for that period of time. It 
has elapsed. It would mean that those payments, 

20  if he had lived, would probably have been paid, 
and whatever of value they were in the way of 
interest earning capacity, that would have to be 
considered by you. On the other hand, the ex­
pectation of life would probably carry this man 
much beyond the year and some months that 
have now elapsed, and as to an allowance upon 
that phase of the case, you are called upon to 
anticipate these payments. You would be giving, 
if you were to give a sum of money that you 

30 thought this widow would derive weekly, and you 
should capitalize that now, you would be giving 
both the money and the income from it, and that 
you see would be equally unjust as to deprive the 
widow of the loss of the year and some months 
that have already gone by. So that when the law 
says that you must give the present money value 
of the loss, it means that you shall take into con­
sideration upon the one side the period that has 
elapsed, and upon the other side the anticipation 

4 0  of payments which would come only from week
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to week in the course of years. % In arriving at 
what that money value is there are a numiber of 
necessary elements to be considered. Here are, 
you see, two lives. I suppose we may assume 
from the ages of these people, and from the dura­
tion oif their married life, that no children proba­
bly would have come to them. Remote possibly 
it is, but always a possibility that there may be 10 
separations, there may be divorces. Death may 
come to one or the other to terminate the rela­
tionship. Accidents may happen. Growing years 
may impair the ability to work. Sickness may 
arise. A ll of these things are of important con­
cern in determining a loss such as this. But 
above all, perhaps, is the fact that you must de­
termine how much the next of kin would probably 
have gotten. W e all know that a wage earner 
must live himself. That burden is now removed, 2 0  
but if he had lived his earnings would have been 
lessened, so far as she is concerned, by just what­
ever it cost for himself, whatever may have been 
the expenditures that he was required, or did make.
So that you see that also becomes a most im­
portant factor.

I think I have gone far enough to give you the 
rules of law, and a guide which the law affords 
to permit a jury to reach a just conclusion in 
both of these cases. When you retire, let me 2 0  
suggest to you that you take up these questions 
in the order that the Court has given them to 
you. Take them up conscientiously and candidly, 
disregarding the fact that these are humble people 
suing a railroad company, and remembering that 
your duty is to decide cases strictly in accordance 
with the evidence as it comes from the witness 
box. When you have done that you will have 
the satisfaction of a clear conscience, as well as 
having done your duty. 40
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Charge.

When you retire take up first the question as 
to whether or not the defendant’s negligence was 
the proximate cause of the death and the injury, 
and whether the death and the injury resulted as 
a natural consequence. Secondly take up the 
question of whether these men themselves were 
guilty oif like negligence, with like results. If 

l©  either of them are solved against the plaintiff, 
or both are, undoubtedly your verdict is no cause 
of action. If either of them is solved against the 
plaintiff, the verdict is no cause of action. It is 
in the event that both are solved in favor of the 
plaintiff only that you reach the other questions 
of compensation.

The Court : Are these requests covered by 
what I have charged, Mr. Smith?

Mr. Sm ith  : I do not think so, sir.
20

The Court:
1. “A  carrier has the right to determine the 

routes by which passengers shall approach and 
leave the station, and where a carrier has pro­
vided a safe approach and this is sufficiently indi­
cated to the public, it is the legal duty of passen­
gers to go to and from the station in the way 
provided.”

2. Refused.
3© 3. “A  mere failure on the part of the Company

to drive intended passengers away from the tracks 
does not make the Company liable to one who is 
injured while standing in a position between 
tracks where he has not been invited.”

I affirm that. Regardless of whether they drive 
them away or not, if he has not been invited, or if 
the company has done no act which indicates that 
as a proper place to get on, or permit it through 
no cause of action, which means the same thing, 

40  the company would not be liable.
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Charge.

4. Refused.
5. “If a man voluntarily and unnecessarily 

puts himself into a dangerous position, when 
there are other positions that he may take, in con­
nection with the discharge of his duty, that are 
safe, he cannot recover damages for that injury 
to which he has contributed by his own negli- 
gence.”

6. “If plaintiff of his own free will and with­
out necessity or reason for so doing placed him­
self between the two tracks in a position of mani­
fest danger, before the arrival of the train he was 
awaiting, and was struck and injured by the body 
of a person who had unlawfully boarded or at­
tempted to board the approaching train while it 
was in motion, he was guilty of contributory 
negligence and cannot recover.” ¡¡o

That is true, if the manifest danger is the dan­
ger that he actually ran the risk of on this occa­
sion.

7. Refused.
8. “If the jury find that to stand between the 

box car and the opposite track at a time when a 
train was approaching thereon, was a careless or 
negligent act and such carelessness contributed 
to the injury plaintiff received, there can be no 
recovery in these actions.”

That is true.
The others are refused.
Mr. Fort: The eighth request presumes some­

thing your Honor said earlier as to the cases 
standing on an identical footing, presumes that 
the location of Kalleberg and Janderup in refer­
ence to the freight car was identical, whereas 
there is some evidence in the case that Kalleberg 
was standing not between the freight car and the 40  
adjoining track, but between two of the freight
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Charge.

io

20

cars, and not out between the freight car and 
the track, in which case I  take it there would be 
room for the jury to differentiate between the two 
cases on the question of contributory negligence.

The Court: Yes.
Any exceptions, Mr. Smith?
Mr. Sm it h : N o exceptions, except to the re­

fusal to charge.

E x c e p t io n  a llo w e d — s e a le d  a c c o rd in g ly .

Frank  T. Lloyd, 
Judge.

( S e a l .)

Mr. F ort: I  would like an exception to the 
charging of the first and third, as well as the 
eighth request.

E x c e p t io n  a llo w e d — se a le d  a c c o rd in g ly .

F rank  T. Lloyd, 
Judge.

( S e a l . )

D e f e n d a n t ’s  B e q u e s t s  t o  C h a r g e .

1. “A  carrier has the right to determine the 
routes by which passengers shall approach and 
leave its station, and where a carrier has provided 
a safe approach and this is sufficiently indicated 
to the public, it is the legal duty, of passengers to

80 go to and from the station in the way provided.”
2. The fact that some of the workmen had 

boarded the train from the side away from the 
platform before the day of the accident does not 
establish an invitation to so board the train or to 
stand so near the tracks as to endanger one’s 
safety.”

3. A  mere failure on the part of the Company 
to drive intending passengers away from the

40  tracks does not make the Company liable to one
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Charge.

who is injured while standing in a position be­
tween tracks where he has not been invited.”

4. “If plaintiff took up his position by the 
box car and between it and the track upon which 
the approaching train was, for the purpose of in­
creasing the probability of getting a seat, when 
there was a large number waiting to take the cars, 
and he would not have been injured had he not 10  
occupied such position, he cannot recover.”

5. “If a man voluntarily and unnecessarily 
puts himself into a dangerous position, when there 
are other positions that he may take, in connection 
with the discharge of his duty, that are safe, he 
cannot recover damages for that injury to which 
he has contributed by his own negligence.”

6. “If the plaintiff of his own free will and 
without necessity or reason for so doing placed 
himself between the two tracks in a position of 
manifest danger, before the arrival of the train 
he was awaiting, and was struck and injured by 
the body of a person who had unlawfully boarded 
or attempted to board the approaching train while 
it was in motion, he was guilty of contributory 
negligence and cannot recover.”

7. “Plaintiff, by taking the position he did, to 
wit, between the box car and the track upon 
which the train was approaching, assumed the

o U
risk of such position.”

8. “If the jury find that to stand between the 
box car and the opposite track at a time when a 
train was approaching thereon, was a careless or 
negligent act and such carelessness contributed to 
the injury, plaintiff received, there can be no re­
covery in these actions.”

9. “Unless the jury find that the defendant by 
some invitation, express or implied, invited plain­
tiff to stand in the position he did, there can be 40
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no recovery. Mere knowledge that others had so 
used the premises does not amount to such an 
invitation.”

10. “Your verdict must be for the defendant in 
each case.”

V erdicts.

Andrea Kalleberg .............  $5,000.00
Nils K. Janderup................ $3,000.00

id

Grounds of Appeal. 
(Filed June 17, 1917.)

NEW JERSEY SUPREME COURT.

Middlesex County .

A ndrea K alleberg, Administra­
trix,

a o  Plaintiff-Appellee,

vs.

Raritan  River Railroad Com ­
pany^

Defendant-Appellant.

The appellant states the following grounds of 
appeal:

1. The Court refused upon request to non-suit 
30  the plaintiff upon the grounds

(a) that there was no negligence shown on 
the part of the defendant;

(b) that if any negligence upon the part of 
the defendant was shown, such negligence was 
not the proximate cause of the injury and death 
of decedent;

4 0
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Grounds of Appeal (Kalleberg Case.)

(c) that decedent assumed the risk of being 
injured in the position he took;

(d) that decedent was guilty of contributory 
negligence in taking a position between the 
freight car and the track on which the on-com­
ing train was.

2. Because the Court refused to charge the fol- 
lowing requests offered by the defendant:

(a) The fact that some of the workmen had 
boarded the train from the side away from the 
platform before the day of the accident, does 
not establish an invitation to so board the train 
or to stand so near the tracks as to endanger 

* one’s safety;
(ib) If decedent took up his position by the 

box car and between it and the track on which 
the approaching train was, for the purpose of 2 0  
increasing the probability of getting a seat when 
there was a large number waiting to take the 
cars, and he would not have been injured had 
he not occupied such position, he cannot re­
cover ;

(c) Decedent, by taking the position he did 
between the box car and the track upon which 
the train was approaching, assumed the risks 
of such position.

8 0
3. Because the Court refused upon request to 

direct a verdict for defendant.
E dwards & Sm it h , 

Attorneys of Defendant-Appellant.

40
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Grounds of Appeal. 
( F i le d  J u n e  17, 1917.)

NEW JERSEY SUPREME COURT.

Middlesex County.

Nils K. Janderup,

Plaintiff-Appellee, 

vs.

Raritan River Railroad Com­
pany,

Defendmit-Appellant.

T h e  a p p e lla n t  s ta te s  th e  fo l lo w in g  g ro u n d s  o f  
a p p e a l:

1. T h e  C o u r t  re fu se d  u p o n  re q u e s t to  n o n -su it 
2 0  th e  p la in t if f  u p o n  th e  g ro u n d s

( a )  t h a t  th e re  w a s  no n e g lig e n c e  sh o w n  on 

th e  p a r t  o f  th e  d e fe n d a n t;
(b )  t h a t  i f  a n y  n e g lig e n c e  u p o n  th e  p a r t  o f 

th e  d e fe n d a n t w a s  sh o w n , su ch  n e g lig e n c e  w a s  
n o t th e  p ro x im a te  c a u se  o f  th e  in ju r y  to  p la in ­

t i f f ;
(c )  th a t  d ece d en t a ssu m e d  th e  r is k  o f  b e in g  

in ju r e d  in  th e  p o s it io n  h e  to o k ;

(d )  th a t  p la in t if f  w a s  g u i l t y  o f  c o n tr ib u to r y  
n e g lig e n c e  in  ta k in g  a  p o s it io n  b e tw e e n  th e  
fr e ig h t  c a r  a n d  th e  t r a c k  o n  w h ic h  th e  on-com ­

in g  t r a in  w a s.

2. B e c a u s e  th e  C o u r t  re fu se d  to  c h a rg e  th e  fo l­
lo w in g  re q u e sts  o ffered  b y  th e  d e fe n d a n t:

( a )  T h e  fa c t  th a t  som e o f  th e  w o rk m e n  h a d  

b o a rd e d  th e  t r a in  fro m  th e  s id e  a w a y  fro m  th e  
p la tfo rm  b e fo re  th e  d a y  o f  th e  a c c id e n t, does

40
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Grounds of Appeal (Jcmderup Case.)

n o t e s ta b lis h  a n  in v ita t io n  to  so b o a rd  th e  t r a in  
o r  to  s ta n d  so n e a r  th e  tr a c k s  a s  to  e n d a n g e r 

o n e ’s  s a f e t y ;
(b )  I f  p la in t if f  to o k  u p  b is  p o s it io n  b y  th e  

b o x  c a r  a n d  b e tw e e n  i t  a n d  th e  t r a c k  o n  w h ic h  
th e  a p p ro a c h in g  t r a in  w a s , fo r  th e  p u rp o se  o f 
in c r e a s in g  th e  p r o b a b ility  o f  g e t t in g  a  s e a t  w h e n  
th e r e  w a s  a  la r g e  n u m b e r w a it in g  to  ta k e  th e  10 
c a rs , a n d  h e w o u ld  n o t h a v e  b een  in ju r e d  h a d
h e  n o t  o c cu p ie d  s u c h  p o s itio n , h e  c a n n o t r e ­

cover;
( c )  P la in t i f f ,  b y  t a k in g  th e  p o s it io n  h e  d id  

b e tw e e n  th e  b o x  c a r  a n d  th e  tr a c k  u p o n  w h ic h  
th e  t r a in  w a s  a p p ro a c h in g , a ssu m e d  th e  r is k s  

o f  su ch  p o sitio n .

3. B e c a u s e  th e  C o u r t  re fu se d  u p o n  re q u e s t to  

d ir e c t  a  v e r d ic t  fo r  d e fe n d a n t. «¡o
E dwards & Smith,

Attorneys of Defendant-Appellant.

8 0
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Arthur W . Cross, Law Printer, 243 Market Street, Newark, N. J.

New Jersey Court of Errors and Appeals
A ndrea K alleberg, A d m x . w it h  

th e  W i l l  a n n e x e d  o f  H a r o ld  

H a lle b e r g ,  d e c e a s e d ,
Plaintiff-Respondent,

vs.

RArItAN R iver Railroad Com­
pany,

Defendant-Appellant.

N ils K. Janderup,
Plaintiff-Respondent,

vs.

Raritan R iver Railroad Com­
pany,

Defendant-Appellant.

Brief of the Plaintiff-Respondent. 
Statement-

T h e  s ta te m e n t o f  f a c t s  w h ic h  a p p e a r s  in  th e  

a p p e l la n t ’ s b r ie f  i s  c o r r e c t ,  w it h  so m e s l ig h t  

o m iss io n s . I t  m ig h t  b e  in fe r r e d  th a t  th e  w o r k ­
m e n  fr o m  th e  d u  P o n t  p la n t  h a d  o n ly  s ta r t e d  

to  a s se m b le  a t  th e  s ta t io n  o f  th e  R a i lr o a d  C o m ­
p a n y  a t  P a r l in  s in c e  J a n u a r y  1, th e  t im e  w h e n  

th e  p r o o f  sh o w s, th e  n e w  s ta t io n  w a s  o p e n ed . 

T h e  e v id e n c e  is  u n c o n tr a d ic te d  th a t  th e  w o r k ­

m e n  in  j u s t  a s  la r g e  c r o w d s  h a d  g o n e  to  w h a t  

w a s  th e n  th e  o ld  s ta t io n  a t  P a r l i n  e v e r y  a f t e r ­
n o o n  f o r  th e  t r a in  to  S o u th  A m b o y  s in c e  O c to b e r , 

1915. T h e s e  m e n  s to o d  o n  th e  sa m e  s p a c e  e a c h  

d a y  w a it in g  f o r  th e  t r a in  a l l  th o s e  m o n th s . I n

Action at 
- Law.

On Appeal.
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o th e r  w o r d s ,  th e  r a i l r o a d  c o m p a n y  h a d  k n o w l­

e d g e , f o r  a  p e r io d  o f  s e v e r a l  m o n th s , o f  th e  

f a c t  t h a t  th is  l a r g e  c r o w d  c a m e  e v e r y  a f t e r n o o n  

to  b o a r d  th e  t r a in ,  a n d  n o t  f iv e  d a y s ’ n o t ic e , 

w h ic h  m ig h t  b e  in f e r r e d  f r o m  r e a d in g  th e  a p p e l­

la n t  ’ s s ta te m e n t.

A n o t h e r  v e r y  im p o r t a n t  p o in t  w h ic h  is  e n t i r e ly  

o m itte d  b y  th e  a p p e l la n t  i s  th e  f a c t  t h a t  th e  

th r e e  f r e i g h t  c a r s  w h ic h  w e r e  s t a n d in g  o n  th e  

s id e  t r a c k  w e r e  b a c k e d  th e r e o n  a b o u t  f iv e  m in u te s  

b e fo r e  th e  t im e  f o r  th e  p a s s e n g e r  t r a i n  to  e n te r  

th e  s ta t io n  a n d  w h ile  J a n d e r u p  a n d  K a l l e b e r g  

w e r e  w a lk in g  f r o m  th e  p la n t  o v e r  to  th e  s ta t io n . 

I t  is  a ls o  u n c o n tr a d ic t e d  th a t  s in c e  O c to b e r , 

1915, a  l a r g e  c r o w d  o f  w o r k m e n  h a d  s to o d  on  

th e  s id e  o p p o s ite  th e  s ta t io n  w it h  f u l l  k n o w le d g e  

o f  th e  r a i l r o a d  c o m p a n y ’ s y a r d m a s t e r  ( W in n e r ,  

p . 118, 1. 13) , a n d  th e s e  m e n  w e r e  o b lig e d  to  

s ta n d  th e r e  b e c a u s e  th e  r a i l r o a d  c o m p a n y  d id  

n o t  p r o v id e  s u ffic ie n t r o o m  o n  th e  s ta t io n  s id e  

f o r  th e m , n o r  p r o v id e  g u a r d s  to  h a n d le  th e  c ro w d . 

T h e y  w e r e  a f r a i d  o f  b e in g  p u s h e d  u n d e r  th e  

t r a i n  o r  o t h e r w is e  in ju r e d .  ( J a n d e r u p ,  p . 36, 

1. 3 9 ; S m ith , p . 22, 1. 3 0 ; W a r r e n ,  p . 55, 1. 14 ; 

p . 51, 1. 3 9 ; M ilg e s ,  p . 67, 1. 24 ; T r a i l l ,  p . 77, 
1. 1 ).

The Motion for Non Suit Was Properly
Denied.

T h e  q u e s t io n  b e fo r e  th e  C o u r t  a t  th e  p r e s e n t  

t im e  is  w h e t h e r  th e  m o tio n  f o r  n o n  s u it  w a s  

p r o p e r ly  d e n ie d . T h is  m o t io n  w a s  b a s e d  o n  fo u r  

r e a s o n s ,  w h ic h  a r e  s e t  o u t  a s  g r o u n d s  o f  a p p e a l.  

T h e  o n ly  p o in t  to  b e  c o n s id e r e d  o n  th is  a p p e a l  

i s  w h e th e r  th e  t r i a l  J u d g e  s h o u ld  h a v e  p e r m it te d  

th e  J u r y  to  d e te r m in e  th e  q u e s t io n  o f  d e f e n d a n t ’ s 

n e g lig e n c e ,  th e  la c k  o f  c o n t r ib u t o r y  n e g lig e n c e  

a n d  th e  q u e s t io n  o f  p r o x im a t e  c a u s e , o r  w h e th e r



th e r e  w a s  a  su ffic ien t a m o u n t o f  e v id e n c e  to  
j u s t i f y  h im  in  d e c id in g  th e s e  q u e s tio n s  a s  a  
m a tte r  o f  la w .

T h e  r e a s o n  f o r  th is  e x p la n a t io n  is  th a t  th e  

a p p e l la n t ’s b r ie f  a p p e a r s  to  a r g u e  th e  q u e s tio n s  
a s  i f  th is  C o u r t  w o u ld  p a s s  on  th e  w e ig h t  o f  

e v id e n c e . A p p e l la n t  h a s  a r g u e d  th e  a lle g a t io n s  
o f  n e g lig e n c e  on  th e  p a r t  o f  th e  d e fe n d a n t , co n ­

ta in e d  in  th e  c o m p la in t , a n d  s e e k s  to  s h o w  th a t  
th e r e  w a s  n o t su fficien t e v id e n c e  to  s u p p o r t  th e s e  

a lle g a t io n s . P o in t  on e m a d e  b y . th e  d e fe n d a n t  

r e la t e s  to  th e  su ffic ie n cy  o f  th e  fa c i l i t ie s  o f  th e  

s ta t io n ;  p o in t  tw o  r e la t e s  to  th e  a d e q u a c y  o f  

t r a n s p o r t a t io n  e q u ip m e n t a t  th e  tim e  o f  th e  

a c c id e n t ; p o in t  th r e e  th a t  th e r e  w a s  n o  in v ita t io n  

o n  th e  p a r t  o f  th e  d e fe n d a n t  f o r  th e  p a s s e n g e r s  
to  s ta n d  b e tw e e n  th e  t r a in  a n d  th e  b o x  c a r s  a s  

th e y  d id ;  p o in t  fo u r  r e la t e s  to  th e  q u e s tio n  o f  

g u a r d s . T h e  a p p e lla n t  e n d e a v o r s  to  s h o w  th a t  
th e r e  W as n o t su ffic ien t e v id e n c e  o f  n e g lig e n c e  
on  th e  p a r t  o f  th e  d e fe n d a n t in  a n y  on e  o f  th e  

a b o v e  r e s p e c ts , a n d , w e  p re su m e , se e k s  to  j u s t i f y  
th e  f ir s t  r e a s o n  u r g e d  f o r  th e  n o n  s u it ,  th a t  

th e r e  w a s  no e v id e n c e  o f  d e fe n d a n t ’ s n e g lig e n c e .

S o  f a r  a s  th e  a c c o m m o d a tio n s  a t  th e  s ta t io n  
a r e  c o n c e rn e d , th e  te s t im o n y  is  d e c id e d ly  co n ­
flic t in g , a n d  i t  w a s  c le a r ly  p r o p e r  to  su b m it th e  

q u e s tio n  o f  d e fe n d a n t ’s n e g lig e n c e  on  th is  p o in t  

to  th e  ju r y .  D e fe n d a n t ’s w itn e s s  V a n  N e s s  te s ­

tif ie s  th a t  th e  e n tir e  s p a c e  on  th e  s ta t io n  s id e  
o f  th e  t r a c k  on  w h ic h  p a s s e n g e r s  m ig h t  s ta n d  

w a s  a b o u t on e  h u n d re d  fe e t  lo n g  b y  s ix t y  fe e t  

d e e p ;  h e  m a d e  h is  m e a s u re m e n ts  in  J a n u a r y ,  

1917, so  th is  e v id e n c e  is  o f  c o u r s e  n o  p r o o f  o f  

c o n d itio n s  a t  th e  tim e  o f  th e  a c c id e n t ;  th a t  th is  

w o u ld  a c c o m m o d a te  a b o u t th ir ty - th r e e  p e o p le , 
s ta n d in g  a b r e a s t ,  in  th e  f r o n t  ro w . T h e r e  w a s  

e v id e n c e  th a t  th e r e  w a s  a  d e e p  g u l ly  ru n n in g



4

b e tw e e n  th e  s ta t io n  a n d  th e  r o a d w a y  (d e fe n d ­

a n t ’ s E x h ib it  1, p. 168) ;  th a t  so m e p a r t  o f  th e  

s p a c e  b e tw e e n  th e  s ta t io n  a n d  th e  r o a d  w a s  p o t 
fille d  w ith  c in d e rs , w h ic h  fo r m e d  th e  so -c a lle d  

s ta t io n  p la t fo r m , a n d  th e  p l a i n t i f f ’ s w itn e s s e s  
a l l  te s tif ie d , a n d  th is  is  u n c o n tr a d ic te d , th a t  
th e r e  w a s  n o  ro o m  f o r  a ll  th e  w o rk m e n  w h o  

d e s ir e d  to  ta k e  th e  t r a in  to  s ta n d  on  th e  s ta t io n  
s id e , a n d  th a t  th is  s ta te  o f  a f f a i r s  h a d  e x is te d  

f o r  s e v e r a l  m o n th s. T h e s e  w itn e s s e s  w e r e  th e r e  
e a c h  n ig h t  a n d  t h e y  k n e w  w h e th e r  th e r e  w a s  

ro o m  f o r  th e m  to  s ta n d  in  f r o n t  o f  th e  s ta t io n  
o r  n o t, a n d  th e ir  te s t im o n y  is  o f  m o re  p r a c t ic a l  

im p o r ta n c e  th a n  m a th e m a tic a l c a lc u la t io n s . A t  
a n y  r a te ,  th e r e  w a s  su ffic ien t e v id e n c e  to  r a is e  
a  c le a r  j u r y  q u e stio n .

U p o n  th e  q u e s tio n  o f  t r a n s p o r t a t io n  e q u ip ­

m e n t, th e  u n c o n tr a d ic te d  e v id e n c e  o f  th e  p la in t i f f  
is  th a t  th e r e  w e r e  n e v e r  a  su ffic ien t n u m b e r  o f  
c a r s  so  th a t  a l l  th e  w o rk m e n  c o u ld  h a v e  s e a t s ; 

th e r e  w a s  a lw a y s  a  la r g e  c r o w d  s ta n d in g  on  th e  

c a r  p la t fo r m s  a n d  e v e n  on  th e  s t e p s ; th a t  i t  w a s  
a lm o s t  im p o s s ib le  f o r  th e  c o n d u c to r  to  g e t  
t h r o u g h ; th e  t r a in s  w e r e  b a d ly  l ig h te d  a n d  on 
s e v e r a l  o c c a s io n s  b o x  c a r s  w e r e  u sed .

T h e  e v id e n c e  is  c le a r  th a t  n ig h t  a f t e r  n ig h t, 
a n d  n ig h t  a f t e r  n ig h t, th e  t r a in  w h ic h  c a u s e d  

th is  a c c id e n t, h a d  co m e in to  th e  P a r l in  s ta t io n  

w ith  a  c o n s id e ra b le  n u m b e r  o f  p a s s e n g e r s  a l­
r e a d y  on  b o a r d  a n d  w ith  fiv e  o r  s ix  h u n d re d  

m en  w a it in g  to  ta k e  it ,  w ith  so s c a n ty  e q u ip m e n t 

th a t  th e  p la t fo r m s , s te p s  a n d  a is le s  w e r e  n ig h t ly  

so  ja m m e d  a s  to  m a k e  i t  a lm o s t  im p o s s ib le  f o r  
th e  c o n d u c to r  to  g e t  th ro u g h . U n d e r  th e s e  co n ­
d it io n s  i t  see m s to  u s  th a t  th e  r a i lr o a d  c o m p a n y  

w a s  c h a r g e d  w ith  th r e e  d u tie s . F i r s t ,  to  p r o v id e  

m o re  c a r s  f o r  th e  c o m fo r t  a n d  w e lf a r e  o f  its  

p a s s e n g e r s ,  a n d  th u s  to  p r e v e n t  th e  te r r i f ic  p u sh -
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in g  a n d  jo s t l in g  w h ic h  o c c u r r e d  n ig h t ly .  S e c o n d , 

e v e n  w ith  a d d it io n a l c a r s ,  a n d , c e r ta in ly ,  f a i l in g  
a d d it io n a l  c a r s ,  i t  w a s  c h a r g e d  w it h  th e  d u t y  o f  
p r o v id in g  su ffic ien t g u a r d s  to  k e e p  b a c k  f r o m  th e  

t r a c k  th e  p u s h in g  c r o w d  o f  p r o s p e c t iv e  p a s ­

s e n g e r s . I n  s p ite  o f  th is  d u t y  th e  t r a in  c r e w , 

a lth o u g h  k n o w in g  th a t  a  la r g e  p a r t  o f  th e  c r o w d  

n ig h t ly  g o t  o n  th e  t r a in  f r o m  th e  s id e  o f  th e  
t r a c k  o p p o s ite  th e  s ta t io n  a ll  to o k  th e ir  p o s it io n s  

o n  th e  p la t fo r m s  n e a r  th e  s ta t io n , n o  on e  w a s  

on  th e  s id e  a w a y  f r o m  th e  s ta t io n  to  w a r n  th e  

p r o s p e c t iv e  p a s s e n g e r s  to  k e e p  b a c k . T h ir d ,  th e  

e v id e n c e  is  c le a r  th a t  th e  c u s to m  o f  ju m p in g  on  

th e  t r a in  w a s  u n ifo r m  a n d  p r a c t ic e d  e v e r y  n ig h t. 

O n e w itn e s s  te s t if ie s  t h a t  th e  o n ly  n ig h t  h e  g o t  

a  s e a t  in  e ig h t y  r id e s  w a s  th e  n ig h t  h e  ju m p e d  
on. A n o t h e r  w itn e s s  te s t if ie d  th a t  th e  b r a k e m e n  

a n d  c o n d u c to r  d id  n o t s t a y  o n  th e  p la t f o r m  a t  

a ll  a n d  th a t  i f  t h e y  h a d  th e  p u s h  o f  th e  c r o w d  
ju m p in g  on  w o u ld  h a v e  s e n t th e m  th r o u g h  th e  

r o o f .  A l l  o f  th is  s itu a t io n  c o u ld  h a v e  b e e n  
g u a r d e d  a g a in s t  a n d  p r e v e n te d  b y  th e  p la c in g  
o f  v e s t ib u le s  o r  ir o n  g a te s  o n  th e  c a r s  to  p r e v e n t  

in te n d in g  p a s s e n g e r s  fr o m  ju m p in g  o n  b e fo r e  

th e  t r a in  s to p p e d .
T h is  w a s  n o t a n  o c c a s io n a l th in g  o f  w h ic h  th e  

r a i lr o a d  h a d  n o  n o tic e  a n d  c o u ld  n o t  b e  c h a r g e d  

w ith  th e  d u t y  to  a n tic ip a te . T h e  c o n d itio n s  w e r e  
o p e n  a n d  n o to r io u s , a n d  th e  e v id e n c e  in  r e g a r d  

th e r e to , f r o m  th e  d e fe n d a n t ’ s w itn e s s e s ,  w a s  

a lm o s t  a s  s tr o n g  a s  th a t  o f  th e  p l a i n t i f f ’ s. 

In d e e d , so l i t t le  d id  th e  d e fe n d a n t ’ s w itn e s s e s  
c h a n g e  th e  s itu a t io n  a s  i t  e x is te d  w h e n  th e  

p la in t i f f  r e s te d  h is  c a s e  th a t  c o u n s e l f o r  th e  
d e fe n d a n t  d id  n o t e v e n  m o v e  f o r  a  d ir e c t io n  o f  

a  v e r d ic t ,  a lth o u g h  h e  h a d  m a d e  a  m o tio n  f o r  a  
n o n  su it. U n d e r ' th e  , e v id e n c e , t h e r e fo r e ,  i t  

w o u ld  se e m  a b s o lu te ly  th a t  th e  fu l l  d u ty  o f  th e
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C o u r t  w a s  to  p e r m it  th e  c a s e  to  g o  to  th e  J u r y  
a s  i t  d id .

T h e  m o s t s e r io u s  fa u l t  o f  th e  d e fe n d a n t  w a s  
in  f a i l in g  to  p r o v id e  g u a r d s  to  p r o p e r ly  h a n d le  

th e  u n u s u a lly  la r g e  c ro w d  w h ic h  a s s e m b le d  e a c h  
d a y , a n d  o f  w h ic h  th e  r a i lr o a d  h a d  k n o w le d g e  

f o r  s e v e r a l  m o n th s. T h e  r a i lr o a d  c o m p a n y  p e r ­

m itte d  a n d  a c q u ie sc e d  a n d  in v ite d  p a s s e n g e r s  
to  b o a r d  th e  t r a in  fr o m  th e  o p p o s ite  s id e  o f  th e  

s ta tio n . T h is  is  e v id e n t  fr o m  th e  f a c t  th a t  th e  

c o m p a n y  fa i le d  to  ta k e  m e a s u r e s  to  p r o te c t  

p a s s e n g e r s  w h o  m ig h t  d e s ir e  to  s ta n d  b e tw e e n  
th e  m a in  t r a c k  a n d  th e  s ta t io n  to  a w a it  th e  
a fte r n o o n  tr a in .

T h e  s itu a t io n  r e s o lv e s  i t s e l f  in to  th e  fo l lo w in g  
s ta te  o f  f a c t s :  A n  u n u s u a lly  la r g e  c ro w d  o f  

w o rk m e n  c o n g r e g a te d  a t  th e  P a r l in  s ta t io n  e a c h  
a f te r n o o n  a ro u n d  fo u r  p. m . a n d  h a d  d o n e  so 

f o r  s e v e r a l  m o n th s  ’ tim e . T h e r e  w a s  n o t suffi­

c ie n t  s p a c e  b e tw e e n  th e  s ta t io n  a n d  th e  m a in  

tr a c k ,  a n d  b e tw e e n  th e  s ta t io n  a n d  th e  r o a d  to  
th e  n o r th  u p o n  w h ic h  th is  la r g e  c r o w d  co u ld  

s ta n d , w ith o u t  d a n g e r  o f  so m eo n e  b e in g  in ju r e d  
b y  jo s t l in g  o r  b e in g  p u s h e d  u n d e r  th e  t r a in  

w h e n  i t  a r r iv e d .  T h is  f a c t  w a s  k n o w n  to  th e  
r a i lr o a d  c o m p a n y , a n d  i ts  y a r d  m a s te r  a n d  

a g e n ts  w e r e  th e r e  e a c h  d a y  a n d  s a w  w h a t  o c­

c u r r e d . E a c h  d a y  th e r e  w a s  p u s h in g  a n d  

jo s t l in g  w h e n  th e  t r a in  a r r iv e d ,  a n d  e a c h  d a y , 

b e c a u s e  o f  th e  lim ite d  s p a c e  a n d  th e  d a n g e r  o f  
b e in g  c r u s h e d  o r  b e in g  p u s h e d  u n d e r  th e  tr a in , 

a  c o n s id e ra b le  n u m b e r  o f  p a s s e n g e r s  c o n s id e re d  
i t  s a f e r  a n d  w is e r  to  s ta n d  u p o n  th e  s id e  o p p o s ite  
th e  tr a c k , r a th e r  th a n  ru n  th e  r is k  o f  i n ju r y  

b y  a t te m p t in g  to  b o a r d  th e  t r a in  fr o m  th e  

s ta t io n  sid e. T h e s e  c o n d itio n s  e x is te d  f o r  m o n th s  
a n d  th e  r a i lr o a d  c o m p a n y  k n e w  th e  m en  w e re  

s ta n d in g  u p o n  th e  o p p o s ite  s id e  o f  th e  tr a c k ,
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a n d  k n e w , ò r  sh o u ld  h a v e  k n o w n , th e  re a s o n , 

a n d  to o k  no p r e c a u t io n s  a n d  m a d e  n o  e f fo r t  to  
r e m e d y  th e  s itu a t io n . T h e  c o m p a n y  d id  n o t  

p r o v id e  a  s a fe  p la c e  f o r  a ll  o f  th e  W o rk m en  to  

s ta n d  u p o n  th e  s ta t io n  s id e  o f  th e  tr a c k . T h e  

m e n  w e r e , th e r e fo r e ,  fo r c e d  to  s ta n d  u p o n  th e  
o p p o s ite  s id e . I n  o th e r  W o rd s, th è  r a i lr o a d  
c o m p a n y  im p lie d ly  in v ite d  p a s s e n g e r s  to  a w a it  

th e  t r a in  s ta n d in g  u p o n  th e  o p p o s ite  s id e  o f  

th e  t r a c k  b e c a u s e  o f  th e  la c k  o f  s p a c e  in  f r o n t  
o f  a n d  a lo n g  s id e  o f  th e  s ta t io n  a n d  b e c a u s e  
o f  i t s  in a b i l i t y  o r  in d if fe r e n c e  to  p r o te c t  m en  

s ta n d in g  th e r e  fr o m  i n ju r y  fr o m  th e  u n u s u a lly  

la r g e  c ro w d s . W h e r e  s u c h  a  c r o w d  a n d  jo s t l in g  

is  p e r m it te d  to  e x is t  f o r  a  c o n s id e r a b le  p e r io d  

o f  t im e  w ith  th e  k n o w le d g e  o f  th e  r a i lr o a d  co m ­

p a n y , a n d  n o  p r e c a u t io n s  in  th e  w a y  o f  g u a r d s  

o r  e x t r a  s p a c e  is  p r o v id e d  to  r e m e d y  th e  s ta te  

o f  a f fa i r s ,  th e  p la in t i f f s  in  th e s e  c a s e s  a n d  o th e r  
p a s s e n g e r s  w h o  s to o d  in  th e  sa m e  p o s it io n , w e r e  

c e r t a in ly  le d  to  b e lie v e  th a t  th e  r a i lr o a d  co m ­

p a n y  in te n d e d  th e m  to  u s e  th a t  s p a c e  to  s ta n d  

u p o n  to  a w a it  th e  tr a in .

T h is  s ta te  o f  a f f a i r s  b r in g s  th is  c a s e  u p o n  th e  

q u e s tio n  o f  in v it a t io n  w ith in  th e  r u l in g  o f

D. L. & W. R. R . ,v. Trautwein, 52 N . J .  L .  169.
I n  th is  c a s e  th e  p la in t i f f  f e l l  o v e r  so m e r a i l ­

r o a d  t ie s  a t  th e  d e fe n d a n t ’ s s ta t io n  a n d  w a s  
in ju r e d ;  a  s ta ir w a y ,  w h ic h  le d  fr o m  th  s ta t io n  

to  th e  g r o u n d  w a s  u s e d  a s  a  m e a n s  o f  a c c e s s  

to  a n d  fr o m  th e  s ta t io n , a n d  w a s  u p o n  th e  
c o m p a n y ’ s g ro u n d , a n d  th e  c o m p a n y  h a d  k n o w l­
e d g e  o f  i t s  e x is te n c e  a n d  p e r m it te d  i t s  u s e  b u t  

d id  n o t m a in ta in  it . I t  w a s  th is  s t a i r w a y  w h ic h  

th e  p la in t i f f  w a s  s e e k in g  w h e n  sh e  s u f fe r e d  h e r  

in ju r y .  J u s t ic e  D e p u e  s a id  (p . 175) :

“ D id  th e  p la in t i f f  do r ig h t  in  ta k in g  th is  
w a y  o u t?  T h a t  d e p e n d s  u p o n  th e  q u e s tio n ,
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w h e th e r  th is  w a y  o f  p a s s a g e  w a s  th e r e  b y  

th e  r e c o g n it io n ,  p r o c u r e m e n t  o r  a s s e n t  o f  

th e  c o m p a n y  a s  a  m e a n s  f o r  th e  e n tr a n c e  

a n d  e x it  o f  p a s s e n g e r s .  P r o o f  o f  s u c h  a p ­

p r o v a l  b y  th e  c o m p a n y , o r  o f  i t  r e c o g n it io n ,  

n e e d  n o t b e  m a d e  b y  a n y  r e s o lu t io n  o r  

d e c la r a t io n  o f  th e  c o m p a n y , o r  o f  i t s  a g e n ts .  

I f ,  to  p e r s o n s  o f  o r d in a r y  u n d e r s ta n d in g  

, a n d  d is c e r n m e n t , i t  a p p e a r e d  to  b e  s u c h  a  

w a y ,  a n d  b y  th e  c o m p a n y  i t  w a s  a llo w e d  

to  r e m a in  a n d  b e  in  u s e  b y  p a s s e n g e r s  

g o in g  to  o r  f r o m  t r a in s ,  a n y o n e  g o in g  to  

a n d  f r o m  a  t r a i n  a s  a  p a s s e n g e r  w a s  a u t h o r ­

iz e d  to  m a k e  u s e  o f  it .  I f  th e  c o m p a n y  

p e r m it te d  i t  to  b e  d o n e  o p e n ly  so  th a t  

p e r s o n s  o f  r e a s o n a b le  ju d g m e n t  a n d  d is ­

c e r n m e n t  w o u ld  c o n c lu d e  i t  to  b e  a  m e a n s  

o f  e n tr a n c e  a n d  e x it ,  th e n  a n y  p a s s e n g e r  

w a s  a u th o r iz e d  to  ta k e  i t  a n d  u s e  it . I t  

i s  s u b m itte d  to  y o u  a s  a  q u e s t io n  o f  fa c t ,  

w h e th e r ,  to  a n  o r d in a r y  o b s e r v e r  th is  w a s  

h e ld  o u t a s  o n e  o f  th e  p a s s a g e w a y s  f r o m  

th e  d e p o t  to  th e  p u b lic  s t r e e t .  I f  so , a n y  

p a s s e n g e r ,  u n w a r n e d , m ig h t  u s e  i t  a s  su ch . 

I f  y o u  s h o u ld  so  fin d , i t  i s  e n t i r e ly  im m a t e r ia l  

w h o  b u i l t  th e  s t a i r w a y  o r  w h o  k e p t  i t  in  
r e p a i r . 1 ’

Bard v . Connecticut R. C. Co., 48  V t . ,  101.

Great Northern R. R. Co. v . Thompson, 
199 F e d . ,  395 ; 47 L .  R . A .  (N . S .)  506.

Cross v .  Lake Shore &c R. R. Co., 13 
A m e r .  S t .  R e p .,  399.

Cotant v . Boone Suburban Rwy Co., 69 
L . R . A . ,  982.

Lucas v . Pennsylvania R. R. Co., 16 A m e r .  
S t .  R e p .,  323.
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I n  Corson v . Atlantic City R. R. Co., 83 N . J .

L . 517, th e r e  w a s  a  r o a d  le a d in g  to  th e  d e fe n d - 

a n t ’ s s ta t io n  w h ic h  s to o d  in  a n  a n g le  fo r m e d  b y  
th e  c r o s s in g  o f  tw o  tr a c k s . A  p a s s e n g e r  c o m in g  

f r o m  on e d ir e c t io n  c o u ld  u s e  th e  r o a d  d ir e c t ly  
to  th e  s ta t io n , b u t a  p a s s e n g e r  c o m in g  f r o m  th e  

d ir e c t io n  o f  th e  v e r t e x  o f  th e  a n g le  w a s  o b lig e d  

to  m a k e  a  lo n g  d e to u r  in  o r d e r  to  u se  th is  ro a d . 

C o n s e q u e n tly , a  p a th , c r o s s in g  o n e  o f  th e  t r a c k s  

to  th e  s ta t io n , fo r m in g  a  s h o r t  cu t, h a d  b e e n  
w o r n  b y  c o n s ta n t u se  b y  p a s s e n g e r s  c o m in g  

f r o m  th e  la t t e r  d ire c t io n . T h e  p la in t i f f  w a s  
w a lk in g  a c r o s s  th is  w o r n  p a th  a n d  t r ip p e d  o v e r  

w ir e s  a n d  w a s  in ju r e d . T h e  C o u r t  o f  E r r o r s  

a n d  A p p e a ls  h e ld  th a t  u n d e r  n o r m a l c o n d itio n s  

th e  e x is te n c e  o f  a  w o r n  p a th  to  a  r a i lr o a d  s ta ­

t io n  c a n n o t  b e  r e lie d  u p o n  a s  a n  in v ita t io n  to  
u s e  th a t  p a th  so a s  to  m a k e  a  c o m p a n y  r e s p o n ­

s ib le  f o r  in ju r ie s  d u e  to  m e re  n e g lig e n c e  so lo n g  

a s  th e r e  is  a  s a fe  p a th w a y  p r o v id e d . I t  w a s  

p r o v e n  th a t  th e  w a y  a r o u n d  to  th e  r o a d  a v a i l ­
a b le  to  p a s s e n g e r s  c o m in g  f r o m  th e  v e r t e x  o f  
th e  a n g le , fo r m e d  b y  th e  tr a c k ,  w a s  v e r y  o fte n  

b lo c k e d  b y  t r a in s  a n d  p a s s e n g e r s  w e re ,’ th e r e ­

fo r e ,  o b lig e d  to  u se  th e  s h o r t  cu t. T h e  C o u r t  

s a id  (p . 520) :

“ T h e r e  w a s  f u r t h e r  te s t im o n y  th a t  th e  

t r a in  c u s to m a r ily  to o k  w a t e r  p r io r  to  th a t  

t r ip  a n d  th e r e fo r e  c u s to m a r ily  b lo c k e d  th e  

r o a d  so th a t  in te n d in g  p a s s e n g e r s  w e r e  

fo r c e d  to  ta k e  th e  o th e r  m e a n s  o f  r e a c h in g  

th e  s ta t io n . I f  th e  j u r y  b e lie v e d  th is  t e s t i ­

m o n y  t h e y  m ig h t  w e ll  fin d  th a t  th e  d e fe n d a n t  
b y  c u t t in g  o f f  th e  p r o p e r  m e a n s  o f  a c c e s s  

a t  a n d  b e fo r e  t r a in  tim e  a n d  h a b it u a lly  

f o r c in g  i ts  p a tr o n s  to  u s e  a n o th e r  w a y  to  

r e a c h  i ts  t r a in s  h a d  a d o p te d  th a t  o th e r  w a y  
a n d  th e r e b y  in v ite d  i t s  p a tr o n s  to  u se  it.
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I n  su ch  c a s e  d e fe n d a n t  w o u ld  b e  u n d e r  a  

d u ty  to  u s e  p r o p e r  c a r e  to  m a k e  su ch  m e a n s  

o f  a c c e s s  r e a s o n a b ly  s a f e . ”

T h is  c a s e  is  e x a c t ly  p a r a l le l  w ith  th e  on e  a t 

b a r . I t  is  no d o u b t tr u e , a s  w a s  th e  s itu a t io n  

in  th e  c a s e  o f  Dieckman v . D. L. & W. R. R. Co., 
81 N . J .  L . 460 c ite d  on th e  a p p e l la n t ’s b r ie f ,  

th a t  a  p e r s o n  c a n  n o t r e c o v e r  w h o  v o lu n t a r i ly  

u s e s  a  p a th  o r  o c c u p ie s  a  p o s it io n  w h ic h  is  
d a n g e r o u s , w h e r e  th e  c o m p a n y  h a s  p r o v id e d  a  

p la c e  w h ic h  is  s a fe  f o r  th e  u se  o f  i t s  p a s s e n g e r s  

a w a it in g  i t s  t r a in s  o r  a p p r o a c h in g  i ts  s ta t io n , 

a n d  w h e r e  th e  c o m p a n y  ta k e s  th e  o th e r  n e c e s s a r y  

p r e c a u t io n s  to  g u a r d  a g a in s t  in ju r y .  I n  th e  

D ie c k m a n  c a s e , a  s t a i r w a y  le d  fr o m  th e  g ro u n d  

to  th e  r a i lw a y  s ta t io n  o f  th e  c o m p a n y  w h ic h  

w a s  u p o n  th e  to p  o f  a n  e m b a n k m e n t. O n  th e  

m o r n in g  o f  th e  a c c id e n t th is  s t a i r w a y  w a s  u n o b ­

s tr u c t e d ;  th e r e  w a s  n o  c r o w d  a t  th e  s ta t io n  a n d  

i t  w a s  q u ite  a p p a r e n t ly  th e  p r o p e r  p a th  f o r  th e  
p la in t i f f  to  h a v e  ta k e n  in  o r d e r  to  r e a c h  th e  

s ta t io n . I n s te a d  o f  th a t , th e  p la in t i f f  ca m e  u p  

b y  a  s h o r t  c u t a n d  c r o s s e d  th e  t r a c k s  a n d  w h ile  

d o in g  so w a s  in ju r e d . T h e r e  w a s  a  s a fe  m e th o d  

o f  a c c e s s  to  th e  s ta t io n  a n d  a  s a fe  p la c e  f o r  th e  

p la in t i f f  to  h a v e  s to o d . I n  th e  c a s e  a t  b a r ,  th e  

p la in t i f f s  w e r e  fo r c e d  to  s ta n d  w h e r e  t h e y  did  

b e c a u s e  o f  th e  f e a r  o f  in ju r y  a n d  la c k  o f  sp a ce  

u p o n  th e  r e g u la r  g r o u n d  p r o v id e d  b y  th e  co m ­

p a n y , a n d  th is  r a is e s  a  c le a r  q u e s tio n  f o r  th e  

j u r y  ju s t  a s  in  th e  C o r s o n  c a s e . T h e  j u r y  w e r e  

p r o p e r  p e r s o n s  to  d e c id e  th e  q u e s tio n  o f  w h e th e r  

th e  c o m p a n y  d id  n o t in v it e  p a s s e n g e r s  to  s ta n d  

u p o n  th e  o p p o s ite  s id e  o f  th e  tr a c k , b e c a u s e  o f  
i t s  fa i lu r e  to  p r o p e r ly  p r o te c t  th e m  fr o m  in ju r y  

f r o m  th e  c ro w d  a n d  to  p r o v id e  su ffic ien t s p a c e  
f o r  th e m  to  s ta n d .
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I n  Legge v . N. Y. & New Haven R. R. Co., 
197 M a s s . 198, w h ic h  th e  a p p e lla n t  c ite s  in  h is  

b r ie f ,  th e  d is t in c t io n  b e tw e e n  th e  e a s e  a t  b a r  

a n d  th e  L e g g e  c a s e , a n d , in  fa c t ,  a l l  th e  c a s e s  
c ite d  b y  th e  a p p e lla n t ,  u p o n  th is  q u e s tio n  o f  

in v ita t io n , is  s ta te d . T h e  C o u r t  s a y s :

“ T h e  k n o w le d g e  o f  su ch  u s e  where proper 
arrangements have been otherwise provided 
d o e s  n o t o f  i t s e l f  a m o u n t to  su ch  in v it a t io n .”

T h e  f a c t s  o f  th a t  c a s e  sh o w  th a t  a  s a fe  w a y  

h a d  b e e n  p r o v id e d  f o r  p a s s e n g e r s  to  a p p r o a c h  

th e  d e fe n d a n t ’s s ta t io n  a n d  th a t  th e  p la in t i f f  
c h o se  a n o th e r  m e a n s  o f  a c c e s s , a lth o u g h  th e  w a y  

p r o v id e d  b y  th e  c o m p a n y  w a s  f r e e  a n d  u n o b ­

s tr u c te d . T h e  sa m e  s ta t e  o f  a f f a i r s  e x is te d  in  

th e  c a s e  o f  Roden v . Boston Elevated R. R. Co., 
205 M a s s . 504 c ite d  u p o n  th e  a p p e l la n t ’s b r ie f .  
S o  u p o n  th e  q u e s tio n  o f  im p lie d  in v it a t io n  b y  

th e  c o m p a n y , u n d e r  p o in t  th r e e  in  th e  a p p e l­
l a n t ’ s b r ie f ,  th e  d is t in c t io n  w h ic h  w e  h a v e  

p o in te d  o u t r a is e s  a  q u e s tio n  o f  f a c t  f o r  th e  

j u r y  to  d ecid e .

F u r th e r m o r e ,  th e  y a r d  m a s te r  in  c h a r g e  o f  
th e  c o m p a n y ’s p r o p e r t y  a t  P a r l i n  a n t ic ip a te d  

th is  v e r y  a c c id e n t, h e  so  te s t if ie s  (p . 120, 1. 33) :

‘ ‘ Q  T h e n  o n  th a t  d a y  y o u  h a d n ’t  b e e n  

u p  in  f r o n t  o f  th e  s ta t io n  w a r n in g  p e o p le  

to  g e t  b a c k , h a d  y o u ?  A  I  h a d  n o t.

By the Court:
i

Q  W h y  w e r e  th e y  w a r n e d  to  g e t  b a c k ?  

A  I t  w a s  a  v e r y  d a n g e r o u s  th in g  f o r  th e m  

to  d o  to  s ta n d  in  o n  th a t  t r a c k  w h e n  th e r e  

w e r e  c a r s  th e r e  a n d  w h e n e v e r  I  w o u ld  be 
a t  th e  s ta t io n  I  w o u ld  w a lk  d o w n  a t  th e m  

a n d  a s k  th e m  to  s ta n d  b a c k .
Q  W h y  w a s  i t  d a n g e r o u s  ? A  T o o  c lo se . 

W h e n  th e r e  w a s  c a r s  o n  th e  f ir s t  tr a c k ,  a n d
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t l ia t  p a s s e n g e r  t r a in  p u ll in g  in , i t  m a d e  i t  
d a n g e r o u s  f o r  th e m  to  s ta n d  th a t  c lo se .

Q  W h y  d a n g e r o u s ?  I n  w h a t  w a y ?  A  

T h e  le a s t  p r o je c t io n  th a t  w a s  h a n g in g  ou t 
w o u ld  c a tc h  th o s e  p e o p le  s ta n d in g  th ere !

Q  A n d  w e r e  th e r e  o c c a s io n s  w h e n  th e re  
w e r e  p r o je c t io n s  fr o m  th e  t r a in ?  A  O n ly  
th e  sa m e  a s  o c c u r r e d  th a t  d a y . ”

r a i l r o a d  c o m p a n y ’s d u ty  w a s  to  g u a r d  
i t s  p a s s e n g e r s  fr o m  a n y  in ju r y  w h a ts o e v e r  w h ic h  

m ig h t  r e s u lt  f r o m  th e  g a t h e r in g  o f  a n  u n u s u a lly  

la r g e  c r o w d  a t  i t s  s ta t io n , a n d  n o t o n ly  th o se  

s ta n d in g  in  f r o n t  o f  i t s  s ta t io n  b u t th o se  w h o  

w e r e  o b lig e d  to  s ta n d  w h e re  th e  p la in t i f f s  sto o d .

T h e  p la in t i f f  n e ed  n o t p r o v e  th a t  th e  c o m p a n y  

m u s t h a v e  a n t ic ip a te d  th e  v e r y  a c c id e n t w h ich  

h a p p e n e d . I t  is  su ffic ien t i f  th e  p la in t i f f s  sh o w  

th a t  th e r e  w a s  a  la r g e  c r o w d  a n d  n o t su fficien t 

p r e c a u t io n s  ta k e n  to  p r o te c t  th e  p a s s e n g e r s  fr o m  

in ju r y .  A t  le a s t  th e  p la in t i f f s  p ro d u c e d  e v id e n c e  

fr o m  w h ic h  a  j u r y  m ig h t  d r a w  th is  c o n clu s io n .

Rivers v . Pennsylvania R. R. Co 83 N J 
L . 514.

I n  Exton v. Central R. R. Co., 62 N . J . L a w  7, 
th e  p la in t i f f  w e n t to  th e  L ib e r t y  S tr e e t  s ta tio n  

o f  th e  C e n tr a l  r a i lr o a d  in  N e w  Y o r k  C i t y  an d  

w h ile  w a lk in g  fr o m  th e  w a it in g  ro o m  to  th e  

b a g g a g e  ro o m  to  ch eck  h e r  b a g g a g e ,  sh e  w a s  

k n o c k e d  d o w n  b y  tw o  ca b m e n  w h o  w e r e  scuffling. 
T h e  ca b m e n  w e r e , o f  c o u rs e , n o t e m p lo y e s  o f  

th e  r a i lr o a d  c o m p a n y  a n d  e n tir e  s tr a n g e r s  to  
it ,  b u t th e  c o m p a n y  w a s  h e ld  lia b le . O n  pa*re 
15 th e  C o u r t  s a id :

C a r r ie r s  o f  p a s s e n g e r s  a r e  b o u n d  to 
e x e r c is e  th e  u tm o s t c a r e  in  m a in ta in in g  o rd e r  

a n d  g u a r d in g  th o s e  th e y  t r a n s p o r t  a g a in s t  
v io le n c e  fr o m  w h a te v e r  s o u rc e  a r is in g , w h ich
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m ig h t  b e  r e a s o n a b ly  a n t ic ip a te d  o r  n a t u r a l ly  

e x p e c te d  to  o c c u r .”

I t  i s  f u r t h e r  s a id  (p p . 13-14) :

“ I t  w a s  p r o p e r  to  s u b m it to  th e  j u r y  th e  

q u e s tio n  o f  th e  d a n g e r s  o f  th is  w a y ,  a n d  
w h e th e r  th e y  w e r e  h a b itu a l,  c u s to m a r y  

d a n g e r s  w h ic h  th e  d e fe n d a n t  c o u ld  r e a s o n ­

a b ly  a n t ic ip a te  m ig h t  e x is t ,  a n d  w h e th e r  
t h e y  w e r e  su ch  a s  r e q u ir e d  p r e c a u t io n s  

a g a in s t  a c c id e n t a n d  in ju r y  to  p a s s e n g e r s  

t h e r e f r o m ,. a n d  w h e th e r  th e  d e fe n d a n t  h a d  

e x e r c is e d  th e  r e q u ir e d  d e g r e e  o f  c a r e  a n d  

c a u t io n  to  p r o te c t  i t s  p a s s e n g e r s  f r o m  su ch  
d a n g e r s . I f  th e  d e fe n d a n t  h a d  n o t ic e  o r  

k n o w le d g e  o f  w h a t  m ig h t  h a p p e n  in  i t s  d e p o t, 

o r  c o u ld  r e a s o n a b ly  a n t ic ip a te  w h a t  m ig h t  
h a p p e n  th e r e  d a n g e r o u s  to  o th e r s  la w f u l ly  

th e re , i t  w a s  b o u n d  to  u s e  c a r e  to  a v o id  th e  
i n j u r y  w h ic h  m ig h t  b e  o c c a s io n e d , a n d  i t  
w o u ld  m a tt e r  l i t t le  w h e th e r  th e  d a n g e r  w a s  

h a b it u a l ly  e x is t in g  o r  m ig h t  o c c u r  o n ly  a t  

in te r v a ls .  N o r  c a n  i t  m a tte r  b u t  l i t t le  

w h e th e r  th e  d a n g e r s  a r o s e  fr o m  th e  a c ts  o f  

th e  s e r v a n ts  a n d  e m p lo y e s  o r  o th e r s , so  lo n g  

a s  th e  d a n g e r s  e x is t in g  w e r e  n o t o b s e r v a b le  

b y  th e  p a s s e n g e r  so  a s  to  b e  a v o id e d , a n d  

t h e y  w e r e  k n o w n  to  o r  ought, to  h a v e  b ee n  
k n o w n  to  the defendant, o r  a n t ic ip a te d  b y  

th e  o fficers  o f  th e  d e fe n d a n t  c o m p a n y  in  

c h a r g e  o f  th e  s ta t io n .

“ A  r a i lr o a d  c o m p a n y  is  a  co m m o n  c a r r ie r ,  

a n d ' o w e s  to  i t s  p a s s e n g e r s  th e  d u t y  o f  
g u a r d in g  th e m  fr o m  a s s a u lts  a n d  in s u lts  

f r o m  th e ir  fe l lo w - p a s s e n g e r s  a n d  s tr a n g e r s ,  

w h e n  b y  a  h ig h  d e g r e e  o f  c a r e  th e  sa m e  
m ig h t  h a v e  b e e n  p r e v e n te d . Putnam v . 

Broadway Railroad Co., 55 N . Y .  108; Holly 
v.- Atlantic Street Railroad Co., 61 G a . 215 ;
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Hendricks v . Sixth Avenue Co., 12 J o n e s  &
S . 8 .”

I n  Taylor v . Pennsylvmia R. R. Co., 50 F e d . 

■755, " th e  d e fe n d a n t  a d v e r t is e d  e x te n s iv e ly  a  lo w  
r a te  f a r e  fr o m  P it t s b u r g h  to  N ile s , O h io , a n d  

a  la r g e  c r o w d  h a d  g a th e r e d  a t  th e  s ta t io n  in  
P i t t s b u r g h  to  ta k e  a  s p e c ia l t r a in  to  th e  la t t e r  
p la c e . T h e  p la in t i f f  w a s  s ta n d in g  n e a r  one o f  

th e  e x it  g a te s  a n d  i t  w a s  sh o w n  th a t  th is  one 

g a te  w a s  th e  o n ly  one o p e n  th r o u g h  w h ic h  th e  
c r o w d  c o u ld  p a s s , fo u r  o th e r  g a te s  b e in g  sh u t. 
T h e  p la in t i f f ,  in  a t te m p t in g  to  p a s s  th r o u g h  th is  

g a te  w a s  p u s h e d  a g a in s t  th e  ir o n  r a i l in g  a n d  

in ju r e d . I t  w a s  h e ld  th a t  i t  w a s  p r o p e r  to  

s u b m it to  th e  j u r y  th e  q u e s tio n  o f  w h e th e r  th e  

d e fe n d a n t  h a d  u s e d  o r d in a r y  c a r e  in  c o n tr o ll in g  
th e  la r g e  c r o w d  w h ic h  i t  h a d  in v ite d  a n d  k n e w  

w o u ld  b e  p r e s e n t  a n d  w h e th e r  a  su ffic ien t n u m b e r  

o f  g u a r d s  w e r e  p r o v id e d  a n d  w h e th e r  o r d in a r y  

c a r e  h a d  b ee n  u s e d  in  p r o t e c t in g  th e  p la in t i f f  

w h e n  su ch  a  la r g e  c r o w d  h a d  b een  a n tic ip a te d .

I n  Kuhlen v . Boston & Northern Street Rail­
way Co., 193 M a ss . 341, 7 L .  R . A .,  (N . S .)  729, 

p la in t i f f  w a s  s ta n d in g  a t  th e  d e fe n d a n t ’s s ta t io n  
a n d  w a s  c ru s h e d  w h ile  a t te m p t in g  to  b o a r d  th e  
tr a in , b e c a u s e  o f  th e  la r g e  c r o w d  o f  p e o p le  

w h ic h  h a d  c o lle c te d  a t  th e  s ta t io n , a n d  it  w a s  
h e ld , th a t  w h e r e  th e r e  w a s  a  la r g e  c r o w d  a t  a  

s ta t io n  to  ta k e  a  p a r t ic u la r  tr a in , a n d  th e r e  h a s  

b ee n  on  m a n y  o c c a s io n s  s u r g in g  a n d  s t r u g g lin g  

to  g e t  u p o n  th e  c a r s , th e  j u r y  m a y  fin d  th e  

c a r r ie r  n e g lig e n t  in  f a i l in g  to  a n t ic ip a te  su ch  
o c c u rre n c e  a n d  ta k e  p r o p e r  p r e c a u t io n s  to  p r o ­

te c t  p a s s e n g e r s  fr o m  in ju r y ,  th a t  i t  w a s  a  q u e s ­
tio n  f o r  th e  j u r y  to  d e te rm in e  w h e th e r  a  c a r r ie r  

is  b o u n d  to  p r o v id e  e x t r a  m en  to  p r e v e n t  in ju r y  

to  p a s s e n g e r s  w h e n  i t  k n o w s  o r  s h o u ld  k n o w
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th e r e  is  a p t  to  b e  a  la r g e  c r o w d  a t  i t s  s ta t io n . T h e  

C o u r t  s a id :  ‘

“ I t  is  b o u n d  to  s e le c t  a n d  e m p lo y  a  

su ffic ien t n u m b e r  o f  c o m p e te n t s e r v a n ts  to  

m e e t a n y  e x ig e n c y  w h ic h , in  th e  e x e r c is e  o f  
th a t  h ig h  d e g r e e  o f  v ig i la n c e  a n d  c a r e  to  
w h ic h  i t  is  h e ld j i t  o u g h t r e a s o n a b ly  to  h a v e  

a n tic ip a te d . Treat V. Boston & Lowell Rail­
road, 131 M a ss . 371. * * * A n d  i t s  d u ty  
to  u s e  a ll  p r o p e r  m e a n s  a n d  p r e c a u t io n s  to  

p r o t e c t  i t s  p a s s e n g e r s  a g a in s t  in ju r ie s  

c a u s e d  b y  th e  m isc o n d u c t o f  o th e r  p a s ­
s e n g e r s , su ch  a s  u n d e r  th e  c ir c u m s ta n c e s  

m ig h t  h a v e  b e e n  a n t ic ip a te d  a n d  c o u ld  h a v e  

b e e n  g u a r d e d  a g a in s t ,  is  n o  le s s  s tr in g e n t  
th a n  th e  o b lig a t io n  to  p r e v e n t  m isc o n d u c t 

o r  n e g lig e n c e  bn th e  p a r t  o f  i t s  o w n  

s e r v a n t s .”

Viemeister v . Brooklyn Heights R. R. Co., 87
N . Y .  S u p p . 162 ; Dittmar v . Brooklyn Heights 
R. R. Co., 86 N . Y .  S u p p . 878 ; Dawson v . New 
York- & Brooklyn Bridge, 52 N . Y .  S u p p . 133 ; 

a n d  Muhlhause v . Monoghela Street R. R. Co.,
50 A t la n t ic  937 ; Glennon v . Boston Elevated 
R. R., 207 M a s s . 497, 32 L .  R . A .  470 ; Collins 
v . Boston Elevated R. R. Co., 217 M a ss . 420 ;

51 L .  R . A .  ( N .S .)  1154.

A  v e r y  c lo se  c a s e  to  th e  on e  a t  bar__ w h ic h  

h a p p e n e d  in  th is  S t a t e  is  Pennsylvania R. R. 
Co. v . Stockton, 184 F e d . 422, w h e r e  i t  w a s  h e ld  
th a t  th e  q u e s tio n  o f  th e  n e g lig e n c e  o f  th e  r a i l ­

r o a d  w a s  p r o p e r ly  s u b m itte d  to  th e  j u r y  to  
d e te rm in e  w h e th e r  p r o p e r  p r e c a u t io n s  h a d  b e e n  

ta k e n  to  p r o te c t  p a s s e n g e r s  f r o m  a  c ro w d , w h e r e  

th e r e  w a s  e v id e n c e  th a t  on  th e  d a y  th e  p a s s e n g e r  

w a s  k ille d , th e  u s u a l la r g e  w e e k -e n d  c r o w d  h a d  

a c c u m u la te d  a t  th e  M a r k e t  S tr e e t ,  N e w a r k , s ta ­

tio n , th a t  th e r e  w e r e  n o  g u a r d s  to  k e e p  th e
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c r o w d s  b a c k  o r  o ffic ia ls  to  g u a r d  th e  c r o w d  a n d  

t h a t  th e  p a s s e n g e r  w a s  p u s h e d  u n d e r  th e  t r a in  

w h e n  th e  c r o w d  s u r g e d  f o r w a r d  to  b o a r d  th e  
t r a in .

T h e  f i f t h  p o in t  w h ic h  a p p e a r s  in  th e  a p p e l­

l a n t ’ s b r i e f  ta k e s  u p  th e  t h ir d  a n d  f o u r t h  r e a s o n s  

a d v a n c e d  a s  g r o u n d s  f o r  n o n - s u it  i. e. t h a t  th e  

p l a i n t i f f  w a s  g u i l t y  o f  c o n t r ib u t o r y  n e g lig e n c e  

a n d  t h a t  p la in t i f f ,  J a n d e r u p ,  a n d  th e  d e c e d e n t, 

K a l le b e r g ,  w e r e  g u i l t y  o f  c o n t r ib u t o r y  n e g lig e n c e  

a n d  a s s u m e d  th e  r i s k  o f  b e in g  in ju r e d .

T h e  r e a s o n  g iv e n  b y  th e  p la i n t i f f  h im s e l f  f o r  
s t a n d in g  th e r e  is  (p . 36, 1. 29 ) :

“ Q  W h y  d id  y o u  t a k e  th e  o t h e r  s id e  th is  

t im e ?  A  W h y ,  b e c a u s e  o n  a c c o u n t  o f  th e  

c r o w d , a n d  th e  n ig h t  b e f o r e  I  p r e t t y  n e a r  

g o t  k n o c k e d  d o w n , so  I  th o u g h t  th e r e  w a s  

a  l i t t le  m o r e  r o o m  o n  th e  o th e r  s id e , a n d  

I  h a d  m y  t ic k e t  s o  I  d id n ’t  n e e d  to  g o  o v e r  
t h e r e . ”

H e  s a y s  a g a in ,  o n  c r o s s - e x a m in a t io n  (p . 51, 
1. 39) :

“ Q  Y o u  s a w  a  c r o w d  th e r e  a n d ' y o u  

th o u g h t  y o u  c o u ld  g e t  o n  q u ic k e r  f r o m  th e  

s id e  y o u  w e r e  o n ?  A  N o t  q u ic k e r ,  b u t  g e t  
o n  w it h o u t  g e t t i n g  h u r t . ”

T h is  p la i n t i f f  h a d  o n ly  w o r k e d  a t  th e  d u P o n t  

p la n t  f o r  a  w e e k  p r i o r  to  th e  a c c id e n t  a n d  h a d  

o n ly  b e e n  a t  th e  s ta t io n  th r e e  t im e s , e a c h  t im e , 

h e  te s t i f ie s ,  h e  s a w  a b o u t  10 0  to  150 m e n  s ta n d ­

i n g  u p o n  th e  s a m e  s id e  o f  th e  t r a c k  w h ic h  h e  o c ­

c u p ie d , a n d  h e  is  s u p p o r te d  in  h is  te s t im o n y  b y  

a l l  o f  th e  o th e r  w it n e s s e s  b o th  f o r  p la i n t i f f  a n d  

d e fe n d a n t .  I n  f a c t ,  p r o o f  s h o w s  t h a t  m e n  h a d  

s to o d  o n  t h a t  s id e  o f  th e  t r a c k  to  b o a r d  th a t  

a f t e r n o o n  t r a i n  f o r  a  lo n g  t im e  b e fo r e  J a n d e r u p
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s ta r t e d  w o r k ;  th a t  i t  w a s  a  c u s to m a r y  th in g  to  

d o  (S m ith , p. 22, 1. 30 ; W a r r e n ,  p. 55, 1. 14). 
T h is  la t t e r  w itn e s s  a ls o  te s t if ie s  th e  r e a s o n  w h y  

h e  s to o d  u p o n  th e  o p p o s ite  s id e  o f  th e  t r a in  on  

th e  n ig h t  o f  th e  a c c id e n t  w a s  b e c a u s e  h is  fa t h e r  
h a d  b e e n  k n o c k e d  d o w n  b y  th e  c r o w d  on e n ig h t  

w h ile  s ta n d in g  on  th e  s ta t io n  s id e  o f  th e  tr a c k .  

M ilg e s ,  p . 67, 1. 24, s a y s ,  “ S u c h  a  c r o w d  th e r e  

th a t  w e  c o u ld n ’t  g e t  on  th a t  s id e  f o r  f e a r  o f  

g e t t in g  th r o w e d  u n d e r  th e  c a r ,  so  w e  s to o d  o n  

th a t  s id e  o f  th e  f r e ig h t  t r a in  to  p r o te c t  o u r ­

s e lv e s .”  T r a i l l ,  p . 77, 1. 1, s a y s ,  “ B e c a u s e  i t  

w a s  le s s  c ro w d e d  on  th e  o th e r  s id e ,”  m e a n in g  th e  
o p p o s i t e . s id e  to  th e  s ta t io n . S o  i t  is  c le a r ly  e s ­

ta b lis h e d  th a t  th e  r a i lr o a d  c o m p a n y  h a d  k n o w l­

e d g e  o f  th e  f a c t  th a t  m en  w e r e  s ta n d in g  u p o n  th e  

o p p o s ite  s id e  o f  th e  t r a c k  a s  w e ll  a s  u p o n  th e  
s ta t io n  s id e  a n d  th a t  t h e y  a b e tte d  a n d  a c q u ie s c e d  

a n d  a llo w e d  it . T h is  f a c t  m a k e s  i t  a l l  th e  m o re  

n e g lig e n t  on  th e  p a r t  o f  th e  d e fe n d a n t  to  m o v e  

f r e ig h t  c a r s  d ir e c t ly  in  f r o n t  o f  th e  s p o t w h e r e  
i t  k n e w  th e  p a s s e n g e r  t r a in  m u s t s to p . I t  k n e w  

th a t  p a s s e n g e r s  w e r e  s ta n d in g  in  a  p o s it io n  w h e r e  

t h e y  w o u ld  b e  p la c e d  b e tw e e n  th e  f r e ig h t  c a r s  

a n d  th e  t r a in . T h e  y a r d m a s t e r  h im s e lf  so  te s ­

tifie s . I t  c e r t a in ly  w a s  n o t  c o n tr ib u t o r y  n e g l i­

g e n c e  f o r  th e  p la in t i f f  J a n d e r u p  to  ta k e  th a t  

p o s it io n  w h e n  h e  h a d  se e n  a  la r g e  n u m b e r  o f  

p a s s e n g e r s  in  th e  sa m e  p la c e  on  tw o  p r e v io u s  
o c c a s io n s  a n d  no c o m p la in t  b y  th e  r a i lr o a d  co m ­

p a n y .

O n  th e  q u e s tio n  o f  c o n tr ib u to r y  n e g lig e n c e , 

th e n , w e  fin d  th e  o n ly  e v id e n c e  is  th a t  J a n d e r u p  
h a d  ta k e n  th e  t r a in  tw ic e  b e fo r e  a n d  th e r e  is  no 

e v id e n c e  to  s h o w  w h e th e r  K a l le b e r g  h a d  e v e r  

ta k e n  it. J a n d e r u p  h a d  n e a r ly  b e e n  k n o c k e d  

d o w n  th e  n ig h t  b e fo r e  on  th e  s ta t io n  p la t fo r m , 
a n d  h a d  c r o s s e d  th e  t r a c k  b e c a u s e  i t  w a s  le s s
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c ro w d e d . I n  th e  K a l le b e r g  c a s e  th e  j u r y  m a y  

h a v e  b e lie v e d  th a t  h e  h a d  ta k e n  th e  t r a in  r e g u ­

l a r l y  a n d  h a d  c r o s s e d  th e  tr a c k ,  a s  th e  w itn e s s  
M ilg e s  te s t if ie d  h e  d id , b e c a u s e  i t  se e m e d  to  h im  

d a n g e r o u s  on  th e  s ta t io n  s id e , th r o u g h  th e  p o s s i­
b i l i t y  o f  b e in g  fo r c e d  u n d e r  th e  t r a in  b y  th e  

c r o w d , o r  th e y  m ig h t  h a v e  b e lie v e d  th a t  n e v e r  

h a v in g  ta k e n  th e  t r a in  b e fo r e , h e  h a d  c r o s s e d  th e  

t r a c k  b e c a u s e  h e  s a w  m a n y  o th e r s  d o in g  so w ith ­
o u t w a r n in g . T h e r e  w a s  a  c r o w d  on  th e  s id e  

o f  th e  t r a c k  w h e r e  K a l le b e r g  a n d  J a n d e r u p  

sto o d . U n d e r  th e  p u s h in g , c r o w d e d  c o n d itio n s  
w h ic h  h a d  e x is te d  n ig h t ly ,  i t  w o u ld  see m  t h a t  no 

p la c e  w o u ld  h a v e  b e e n  m o re  s a fe  th a n  th e  p o s i­

t io n  a s su m e d  b y  th e s e  m en . C e r t a in ly  w ith  th e ir  

b a c k s  u p  a g a in s t  th e  f r e ig h t  c a r s  t h e y  w e r e  a p ­
p a r e n t ly  in  n o  d a n g e r  o f  b e in g  p u s h e d  b y  th e  

c r o w d  o r  jo s t le d  o r  th r o w n  u n d e r  th e  tr a in . I f ,  

a s  th e  y a r d  m a s te r  te s tif ie d , h e  h a d  th o u g h t i t  
n e c e s s a r y  to  w a r n  o th e rs  o f  th e  d a n g e r  on  p r e ­

v io u s  n ig h ts , K a l le b e r g  a n d  J a n d e r u p , w h o , so 

f a r  a s  th e  e v id e n c e  sh o w s, w e r e  u n a w a r e  o f  a n y  

s p e c ia l d a n g e r  on  th e  s id e  w h e r e  th e y  s to o d , w e re  
e n tit le d  to  su ch  w a r n in g  f r o m  th e  co m p a n y .

C o n t r ib u to r y  n e g lig e n c e  is , r o u g h ly , th e  d o in g  
o f  s o m e th in g  w h ic h  a  r e a s o n a b le  m a n  w o u ld  n o t 
d o, o r  th e  fa i lu r e  to  d o  s o m e th in g  w h ic h  a  r e a ­

so n a b le  m a n  w o u ld  do. T h e  la w  r e q u ir e s  a  m a n  

to  b e  r e a s o n a b ly  c a u tio u s  b u t i t  d o e s  n o t e x a c t  
t im id ity .  A  fin e r , c le a n e r  cu t, m o re  in te ll ig e n t  

lo t  o f  w itn e s s e s  w a s  n e v e r  on  th e  s ta n d  th a n  th e  

w itn e s s e s  in  th is  c a s e , y e t  th e y  te s tif ie d  th a t  th e y  

s e le c te d  th e  p o s it io n  in  f r o n t  o f  th e  f r e ig h t  t r a in  
a s  th e  s a fe s t  p la c e  to  s ta n d . U n d e r  th e s e  co n ­
d it io n s  w e  f a i l  to  see  h o w  e ith e r  J a n d e r u p  o r  

K a l le b e r g  c a n  b e  h e ld , a s  a  m a tt e r  o f  la w , to  

h a v e  d e v ia te d  fr o m  w h a t  s h o u ld  b e  e x p e c te d  o f  

a  r e a s o n a b le  m a n . T h e r e  w a s  no a b s o lu te ly  s a fe
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p la c e  on  o r  a r o u n d  th e  s ta t io n  p la t fo r m  n o  

p la c e  w h e r e  th e  c r o w d  m ig h t  n o t jo s t le  a n d  in ­

ju r e .  T h e  p la c e  s e le c te d  b y  K a l le b e r g  a n d  J a ri-  

d e r u p  w a s  r e la t iv e ly ,  so  f a r  a s  c o u ld  h e  o b s e r v e d , 

a s  s a fe  a s  a n y  a n d  s a f e r  th a n  m o st.

F u r th e r m o r e  th e r e  w a s  n o  fe n c e  o r  h a r r ie r  o f  

a n y  k in d  b e tw e e n  th e  m a in  t r a c k  a n d  th e  s w itc h  

to  in d ic a te  to  p a s s e n g e r s  th a t  t h e y  w e r e  n o t to  

s ta n d  o n  th a t  s id e  o f  th e  m a in  tr a c k . O n  o r d i­

n a r y  o c c a s io n s  i t  m ig h t  n o t  h e  th e  d u ty  o f  the 

c o m p a n y  to  e r e c t  a  fe n c e  a t  th is  p o in t  h u t  w h e re  

s u c h  e x t r a o r d in a r y  c r o w d s  c o n g r e g a te d  e a c h  d a y  

a n d  s to o d  on  b o th  s id e s  o f  th e  m a in  t r a c k  to  

a w a it  th e  t r a in ,  a n d  th is  f a c t  w a s  w e ll  k n o w n  to  

th e  c o m p a n y , i t  b e c a m e  th e  d u t y  o f  th e  co m p a n y  
to  p la c e  som e b a r r ie r  b e tw e e n  th e s e  t r a c k s ,  in  

o r d e r  th a t  th e r e  m ig h t  b e  n o  q u e s tio n  b u t  th a t  
p a s s e n g e r s  w o u ld  b e  p r e v e n te d  f r o m  s ta n d in g  in  

th is  p o s it io n . H a n d lin g  a  la r g e  c r o w d  o f  w o r k ­
m e n  a n d  k e e p in g  th e m  in  o r d e r  is  a  d if fe r e n t  

p r o p o s it io n  f r o m  th e  m a n a g e m e n t o f  a  f e w  p a s ­

s e n g e r s . W h ile  ■ th e  la t t e r  m ig h t  b e  to ld  th a t  

t h e y  m u s t n o t  s ta n d  in  a  c e r ta in  p la c e  a n d  w o u ld  

o b e y , a  c r o w d  su ch  a s  c o n g r e g a te d  a t  th e  P a r lm  

s ta t io n  c o u ld  n o t b e  c o n tr o lle d  b y  m e r e  w o r d  o f  

m o u th  a n d  th e  d u ty  o f  th e  r a i lr o a d  c o m p a n y  w a s  
g r e a t e r  in  th is  e x t r a o r d in a r y  c a s e  th a n  i f  th e  

s ta t io n  h a d  o n ly  b e e n  u s e d  b y  a n  o r d in a r y  a n d  

g e n e r a l  n u m b e r  o f  p a s s e n g e r s .

S o  f a r  a s  th e  d e c e a s e d  K a l le b e r g  is  c o n c e rn e d , 

th e r e  is  n o  e v id e n c e  a s  to  h o w  lo n g  h e  h a d  
w o r k e d  a t  th e  p la n t, n o r  w h e th e r  h e  e v e r  b e fo r e  

h a d  ta k e n  th is  tr a in . T h e  o n ly  p r o o f  is  th a t  h e  

w a s  k i l le d  in  th e  sa m e  m a n n e r  a s  J a n d e r u p  w a s  

h u r t .
I f  th e  r a i lr o a d  c o m p a n y  p e r m its  i t s  p a s s e n g e r s  

to  u s e  c e r ta in  p a r t s  o f  i t s  s ta t io n , e v e n  th o u g h  

th e s e  p a r t s  m a y  n o t b e  th e  r e g u la r  p o s it io n  f o r
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p a s s e n g e r s  to  s ta n d  in  a w a i t i n g  a  t r a in ,  a n d  d o e s  

n o t  t a k e  p r e c a u t io n s  to  m a k e  i t  s a f e  f o r  th e m  to  

s ta n d  a t  th e  r e g u la r  s ta t io n , o r  p r o v i d e  su ffici­

e n t  r o o m  f o r  a n  u n u s u a l ly  l a r g e  n u m b e r  o f  p a s ­

s e n g e r s  to  s ta n d , a n d  a  p a s s e n g e r  is  h u r t ,  th e  
c o m p a n y  is  l ia b le .

W e  r e f e r  to  o u r  a r g u m e n t  in  a n s w e r  to  th e  

t h ir d  p o in t  u r g e d  b y  th e  a p p e l la n t ,  t h a t  th e  

p la in t i f f s  w e r e  n e it h e r  i n v it e d  n o r  d ir e c te d  to  

s ta n d  u p o n  th e  o p p o s ite  s id e  o f  th e  t r a c k ,  a n d  

t h e r e fo r e ,  c a n n o t  r e c o v e r .  I f  a  p e r s o n  a s s u m e s  a  

p o s it io n  o f  d a n g e r  w h e n  a  p o s it io n  o f  s a f e t y  is  

o p e n  to  h im  h e  i s  g u i l t y  o f  c o n t r ib u t o r y  n e g l i­

g e n c e  a n d  h a s  n o  r e c o v e r y  in  c a s e  o f  in ju r y ,  b u t 

w h e r e  h e  t a k e s  u p  th is  p o s it io n  b e c a u s e  o f  a c ts  

w h ic h  a m o u n t to  a n  im p lie d  in v it a t io n  i t  c e r ­

t a i n ly  b e c o m e s  a  q u e s t io n  f o r  th e  j u r y  a s  to  

w h e th e r  h e  h a s  b e e n  g u i l t y  o f  c o n t r ib u t o r y  n e g ­

l ig e n c e . T h e  p r o o f  is  u n c o n tr a d ic t e d  t h a t  a  la r g e  

n u m b e r  o f  m e n  s to o d  o n  th e  o p p o s ite  s id e  o f  th e  

t r a c k s ,  b e c a u s e  th e r e  w a s  n o  s p a c e  to  s ta n d  on 

th e  s ta t io n  s id e , b e c a u s e  t h e y  w e r e  a f r a i d  o f  

b e in g  i n ju r e d  b y  th e  c r o w d , a n d  t h a t  th e r e  w e r e  

n o  g u a r d s  o r  p r e c a u t io n s  ta k e n  b y  th e  c o m p a n y  

to  p r o v id e  a  s a f e  p la c e  f o r  th e s e  m e n  to  s ta n d  

u p o n  th e  s ta t io n  s id e , a lth o u g h  th e  c o m p a n y  

k n e w  t h e y  w e r e  s ta n d in g  w h e r e  t h e y  d id . A p ­

p e l la n t  in  h is  b r i e f  a r g u e s  c o n t r ib u t o r y  n e g l i­

g e n c e  o n  th e  p a r t  o f  J a n d e r u p  a n d  K a l le b e r g ,  in  

s t a n d in g  b e tw e e n  th e  f r e i g h t  c a r s  a n d  th e  t r a c k , 

o n  th e  t h e o r y  t h a t  t h e y  s h o u ld  h a v e  k n o w n  th a t  

a n y t h in g  p r o j e c t in g  f r o m  th e  t r a in  w o u ld  s tr ik e  

th e m , a n d  th a t  t h e r e f o r e  t h e ir  a c t io n  in  so  s ta n d ­

in g  w a s  th e  c a u s e  o f  t h e ir  in ju r y .  T h is  th e o r y  

i s  n o t  s u s t a in e d  b y  th e  f a c t s ,  h o w e v e r ,  s in c e  

n e it h e r  m a n  w a s  i n ju r e d  b y  a n y t h in g  p r o je c t in g  

f r o m  th e  t r a in .  T h e y  w e r e  i n ju r e d  b y  th e  c r o w d  

w h ic h  f o r c e d  i t s e l f  in to  th e  n a r r o w  s p a c e  be-
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tw e e n  th e  t r a i n  a n d  th e  f r e i g h t  c a r s ,  ias t h o u g h  

g o in g  in to  a  fu n n e l.  T h e  s a m e  a c c id e n t  m ig h t  

h a v e  h a p p e n e d , w it h o u t  t h e  in t e r v e n t io n  o f  th e  

m a n  w h o  ju m p e d  o n , i f  th e  t r a i n  h a d  s lo w e d  

d o w n  a s  th o u g h  i t  w e r e  g o in g  to  s to p  in  s u c h  a  

p o s it io n  t h a t  a  c a r  p la t f o r m  w o u ld  b e  a lo n g ­

s id e  th e  f r e i g h t  c a r s  a n d  th e  c r o w d  h a d  t h e r e ­

f o r e  p u s h e d  a n d  r u s h e d  in  th e  e f f o r t  to  r e a c h  th e  

s te p s  b e f o r e  th e  t r a i n  s h o u ld  c o m e  to  a  s to p . 

T h e  in ju r ie s  s u f fe r e d  b y  J a n d e r u p  a n d  K a l le -  

b e r g ,  t h e r e f o r e ,  a r e  n o t  a t t r ib u t a b le  to  t h e ir  o v e r ­

lo o k in g  th e  p o s s ib i l i t y  o f  b e in g  s t r u c k  b y  a  p r o ­

je c t io n  f r o m  th e  t r a in .  U n d e r  th e s e  c ir c u m ­

s ta n c e s  i t  is  p e r f e c t l y  o b v io u s  t h a t  th e  q u e s t io n  

o f  th e  c o n t r ib u t o r y  n e g lig e n c e  o f  th e s e  p la in t i f f s  

w a s  o n e  f o r  th e  j u r y  to  d e c id e . S e e  D. L. & 
W. R. R. Co. v . Trautwein, 52 N . J .  L .  169, a n d  

o t h e r  c a s e s  c i te d  b y  r e s p o n d e n t  o n  p a g e s  8 a n d  9 
o f  b r ie f .

I n  th e  c a s e  o f  McGeeham v . Lehigh R. R. Co., 
24 A t l .  R e p . 205, th e  v e r y  la n g u a g e  p o in ts  o u t  

th e  m a r k e d  d if fe r e n c e  b e tw e e n  t h a t  c a s e  a n d  th e  

'one a t  b a r .  T h e  a p p e l la n t  q u o te s  f r o m  th e  o p in ­

io n  a s  f o l lo w s :

“ B u t  i t  is  s u ffic ie n t to  s a y  t h a t  th e  p la in ­

t i f f  o f  h is  o w n  m e r e  w i l l  w it h o u t  th e  s l ig h t e s t  

n e c e s s i t y  o r  r e a s o n  f o r  so  d o in g , p la c e d  

h im s e l f  b e tw e e n  th e  tw o  t r a c k s  in  a  p o s i­

t io n  o f  m a n if e s t  d a n g e r  b e fo r e  th e  a r r i v a l  

o f  th e  t r a i n  h e  w a s  a w a i t i n g . ’ ’

A n  e x a m in a t io n  o f  th e  f a c t s  in  th e  c a s e  w i l l  

s h o w  t h a t  th is  s ta te m e n t  is  c o r r e c t .  T h e r e  w a s  

n o  n e c e s s i t y  f o r  th e  p l a i n t i f f ’ s  s t a n d in g  w h e r e  

h e  d id  a n d  i t  i s  v e r y  d i f f e r e n t  f r o m  th e  c a s e  o f  

J a n d e r u p  a n d  K a l le b e r g .

T h e  c a s e  o f  McGrath v .  D. L. &  W. R. R. Co., 
100 A t l .  753, i s  n o t  in  p o in t ,  f o r  th e  p la in t i f f
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th e r e  w a s  to ld  to  w a lk  th r o u g h  a  m o v in g  tr a in . 

N o  on e  a c t u a l ly  to ld  J a n d e r u p  o r  K a l le b e r g  to  

s ta n d  w h e r e  th e y  d id . C o n d it io n s , o w in g  to  n e g ­
le c t  b y  th e  d e fe n d a n t  c o m p a n y , fo r c e d  th e m  to  
s ta n d  th e re .

T h e  s ix t h  p o in t  m a d e  in  th e  a p p e l la n t ’ s b r ie f  

is  t h a t  th e  n e g lig e n c e  o f  th e  d e fe n d a n t  w a s  n o t 

th e  p r o x im a te  c a u s e  o f  th e  in ju r ie s .  T h is  is  
a n o th e r  r e a s o n  u r g e d  f o r  n o n -su it..

T h e  p r o x im a te  c a u s e  o f  th e  a c c id e n t w a s  r e a l ly  
th e  p e r m it t in g  o f  su ch  a n  u n u s u a lly  la r g e  c ro w d  
o f  w o rk m e n , a n x io u s  to  r e a c h  th e ir  h o m e s  a f t e r  

a  d a y ’s w o r k , to  a s se m b le  a t  a  s ta t io n  w ith  in ­

a d e q u a te  s p a c e  u p o n  w h ic h  to  s ta n d  a n d  w ith ­

o u t a n y  g u a r d s  to  c o n tr o l i t s  a c tio n s . I f  g u a r d s  
h a d  b e e n  d is tr ib u te d  a lo n g  th e  t r a c k  to  h o ld  

th e  c r o w d  b a c k  a n d  to  p r e v e n t  i t  f r o m  r u s h in g  

f o r w a r d  to  b o a r d  th e  t r a in  a s  i t  a p p r o a c h e d , no 
on e  w o u ld  h a v e  b e e n  a b le  to  a tte m p t to  ju m p  

on  w h ile  th e  t r a in  w a s  s t i l l  in  m o tio n . T h is  w a s  

a  d u t y  o f  th e  r a i lr o a d  c o m p a n y , w h ic h  w a s  n o t 

fu lf i l le d , a n d  is  r e a l ly  th e  b a s is  o f  th e  w h o le  

c o n tr o v e r s y .  M a n y  o th e r  c ir c u m s ta n c e s  lin k e d  

to g e th e r  to  c a u s e  th e  in ju r y  a n d  d e a th , b u t  th e  

r e a l  fo u n d a t io n  a n d  c a u s e  w a s  th is  la r g e  u n ­

c o n tr o lle d  c r o w d  o f  m e n  p e r m it te d  to  p u s h  a n d  
s h o v e  a s  th e y  ch o se.

T h e  q u e s tio n  o f  p r o x im a te  c a u s e  h a s  b e e n  d e a lt  

w ith  b y  o u r  C o u r t  o f  E r r o r s  a n d  A p p e a ls ,  a n d  

th e  r u le  la id  d o w n  is  th a t  th e  n e g lig e n c e  m u st 

b e  th e  n a tu r a l  a n d  p r o x im a te  c a u s e  o f  th e  in ­

ju r y .  I n  o r d e r  to  d e fe a t  r e c o v e r y ,  th e r e  m u st 

b e  so m e in d e p e n d e n t in te r v e n in g  a g e n c y  b e tw e e n  
th e  o r ig in a l  n e g lig e n t  a c t  a n d  th e  r e s u lta n t  
d a m a g e .

Delaware, Lackawanna & Western R. R. 
v. Salmon, 39 N . J . L .,  299-308.
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Cuff v . Newark, etc. R. R. Co., 6 V r o o m , 

18.

Scott v . Shepard, 2 W . B l .  892.

Thomas v . Winchester, 6 N . Y .  397.

T h e r e  is  n o  s u c h  in te r v e n in g  in d e p e n d e n t 

a g e n c y  in  th is  c a s e . F i v e  o r  s ix  h u n d r e d  w o r k ­

m e n  c a m e  to  ta k e  th is  t r a in  e v e r y  n ig h t  f o r  s e v ­
e r a l  m o n th s  p r io r  to  th e  a c c id e n t, to  th e  k n o w l­

e d g e  a n d  w it h  th e  a c q u ie sc e n c e  o f  th e  r a i lr o a d  

c o m p a n y . T h e r e  w a s  n o  a tte m p t m a d e  to  c o n tr o l 
th em . O n  n u m e ro u s  o c c a s io n s  m e n  a tte m p te d  

to  b o a r d  th e  t r a in  w h ile  i t  w a s  s t i l l  m o v in g . T h e  

p r o o f  is  u n c o n tr a d ic te d  th a t  a  la r g e  n u m b e r  o f  

m e n  s to o d  u p o n  th e  o p p o s ite  s id e  o f  th e  t r a c k  

f r o m  th e  s ta t io n  e v e r y  n ig h t , a n d  th e  n a tu r a l  
r e s u lt ,  a n d  th e  v e r y  on e w h ic h  th e  r a i lr o a d  co m ­

p a n y  a n t ic ip a te d , h a p p e n e d , a n d  th is  r e s u lt  w a s  

fu r t h e r e d  b y  th e  a c t  o f  th e  d e fe n d a n t  in  m o v in g  

th e  f r e ig h t  c a r s  to  th e  v e r y  d a n g e r o u s  p o s it io n  

in  w h ic h  t h e y  w e r e  p la c e d .

T h is  q u e s tio n  o f  p r o x im a te  c a u s e  is  a lm o s t  

a lw a y s  on e f o r  th e  j u r y  to  d e te rm in e .

I n  Sutton v . Bell, 79 N . J . L .,  507, M r. J u s t ic e  
G a r r is o n , s p e a k in g  f o r  th e  C o u r t  o f  E r r o r s  a n d  

A p p e a ls ,  s a id , p. 508 :
“ T h e  e x is te n c e  o f  n e g lig e n c e , w h e th e r  o f  

th e  p la in t i f f  o r  o f  th e  d e fe n d a n t , d e p e n d e d  

u p o n  th e  c o n c lu s io n  to  b e  r e a c h e d  fr o m  a  

v a r i e t y  o f  c ir c u m s ta n c e s  c o n s id e r e d  n o t a s  
is o la te d  o c c u rre n c e s  b u t  a lto g e t h e r  a n d  in  

v ie w  o f  th e ir  r e la t io n  to  a n d  r e a c t io n  u p o n  
e a c h  o th e r . T o  d r a w  a  c o n c lu s io n  a s  to  th e  

c o n d u c t o f  th e  p a r t ie s  u n d e r  c ir c u m s ta n c e s  

th u s  co n n e c te d , is  o f  th e  v e r y  e sse n c e  o f  th e  
j u r y  fu n c tio n . I n  p r o p o r t io n  a s  su ch  c ir ­

c u m s ta n c e s  m u lt ip ly  a n d  in te r c a la te ,  i t  b e ­

co m e s  m o re  a n d  m o re  a  m a tte r  o f  d e c id in g
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b e tw e e n  c o n flic t in g  in fe r e n c e s , a n d  le s s  and  

le s s  a  m a t t e r  o f  d e c la r in g  th a t  on e in f e r ­

e n ce  a lo n e  is  c o n c lu s iv e ly  c o m p e lle d  b y  th e  
te s tim o n y . T h e  la t t e r ,  v iz .,  to  d e c id e  th a t  

th e r e  e x is ts  n o  r e c o g n iz a b le  c o n tr o v e r s y  u p o n  
th e  te s t im o n y , is  th e  fu n c tio n  o f  th e  c o u rt*  

b u t to  r e c o g n iz e  th e  e x is te n c e  o f  su ch  a  

c o n tr o v e r s y , a n d  to  p r o c e e d  to  d e c id e  it ,  is  
to  u s u r p  th e  fu n c tio n  o f  th e  ju r y ,  w h ich , 

m  th e  p r e s e n t  c a s e , th e  c o u r t  v e r y  p r o p e r ly  
r e fu s e d  to  d o .”  J

T h a t  th e r e  w e r e  a  n u m b e r  o f  c ir c u m s ta n c e s  

w h ic h  c o n tr ib u te d  to  th is  a c c id e n t  in  th is  c a s e  
is  u n d o u b te d ly  tr u e  a n d  w h e r e  su ch  a  v a r i e t y  

o f  c ir c u m s ta n c e s  o c c u rs , i t  is  m o re  th a n  e v e r  a  
q u e s tio n  f o r  th e  j u r y  to  d e c id e  w h e th e r  th e  

p r o x im a te  c a u s e  w a s  th e  n e g lig e n c e  o f  th e  d e ­

fe n d a n t  o r  th e  a c c id e n t o c c u r r e d  f o r  so m e o th e r  
re a s o n .

 ̂ Snath v . Public Service, 78 N . J . L .,  478, w h e re  

M r . J u s t ic e  T r e n c h a r d  s a id , s p e a k in g  f o r  th e  

C o u r t  o f  E r r o r s  a n d  A p p e a ls :  “ W h e th e r  a n  a c t  

o r  o m iss io n  a l le g e d  to  b e  n e g lig e n c e  n a t u r a l ly  
a n d  p r o x ,„ la t e ly  c a u s e d  a n  in ju r y ,  is , a s  a  r u le , 
a  q u e s tio n  f o r  th e  j u r y . ”

The Trial Judge Properly Refused the 
Defendant’s Requests to Charge.

r e J u e s t f T “ ^  p re S e " te d  to  th e  ¿u <lge s e v e r a l  
r e q u e s ts  to  c h a r g e  a n d  c la im s  th a t  th e r e  w a s

th r e e  o f  ‘  if ° f  th e  t r ia l  * * *  to  c h a r g etn r e e  o f  th e s e  re q u e s ts .

T h e  f ir s t  r e q u e s t  ( a )  u n d e r  p o in t  se v e n  o f  th e  
a p p e lla n t  s  b r ie f ,  w e  th in k , w a s  q u ite  p r o p e r ly  

r e  u s e  ln  th e  fo r m  th a t  i t  w a s  p r e s e n t e d . . T h e  

c a s e s  c ite d  b y  a p p e lla n t  u n d e r  th is  p o in t, a n d  

w h ic h  w e  h a v e  a n a ly z e d  in  o u r  b r ie f ,  h o ld  th a t



25

th e  k n o w le d g e  b y  th e  r a i lr o a d  c o m p a n y  o f  th e  

n s e  o f  i t s  la n d , where proper arrangements have 
been otherwise provided, d o e s  n o t a m o n n t to  a n  

in v ita t io n . I t  w o n ld  h a v e  b e e n  im p r o p e r  f o r  th e  
t r ia l  ju d g e  to  h a v e  c h a r g e d  th e  j u r y  w ith  th e  r e ­

q u e s t  in  th e  la n g u a g e  in  w h ic h  i t  w a s  p r e s e n te d  
u n le s s  th e  w o r d s  “ w h e r e  p r o p e r  a r r a n g e m e n ts  

h a v e  b e e n  o th e r w is e  p r o v id e d ”  w e r e  a d d e d  a n d  
i f  n o  p r o p e r  a r r a n g e m e n ts  o r  s a fe  p la c e  to  s ta n d  

u p o n  th e  s ta t io n  s id e  o f  th e  t r a c k  w a s  p r o v id e d  

b y  th e  r a i lr o a d  c o m p a n y , a n d  th e  c o m p a n y  a c ­
q u ie s c e d  in  th e  w o r k m e n  s ta n d in g  o n  th e  s id e  

a w a y  f r o m  th e  s ta t io n , th e  j u r y  m ig h t  in fe r ,  a s  

w a s  s a id  in  th e  c a s e  o f  Corson v . Atlantic City 
R. R. Co., supra, th a t  th is  s ta te  o f  a f f a i r s  

a m o u n te d  to  an  in v ita t io n . I n  o th e r  w o r d s , th e  

j u r y  w e r e  e n tit le d  to  b e  in s tr u c te d  th a t  th e  f a c t  

th a t  th e  w o rk m e n  s to o d  u p o n  th e  s id e  a w a y  fr o m  
th e  p la t f o r m  d id  n o t a m o u n t to  a n  in v it a t io n  

u n le s s  th e y  fo u n d  t h a t  th e  c o m p a n y  h a d  p r o ­
v id e d  a  su ffic ie n tly  la r g e  a n d  s a fe  s p a c e  f o r  th e m  

to  s ta n d  on  th e  s ta t io n  sid e.

T h is  r e q u e s t  b e a r s  u p o n  th e  q u e s tio n  o f  th e  

c o n tr ib u t o r y  n e g lig e n c e  o f  th e  p la in t i f f s ,  a n d  

w e  th in k  t h a t  th e  t r ia l  ju d g e  in  h is  c h a r g e  c o v ­

e r e d  th e  p o in ts  w h ic h  w e r e  s o u g h t b y  th e  a p p e l­

l a n t ’ s c o u n s e l to  b e  b r o u g h t  to  th e  a tte n t io n  o f  

th e  ju r y .  H e  s a id  (p . 155, 1. 15) :

“ T h e  s p e c ific  n e g lig e n c e  c la im e d  a g a in s t  

th e  p la in t i f f s  is  th a t  h e r e  w a s  a  p la c e  o f  
o b v io u s  d a n g e r , th a t  in  th e  n a tu r e  o f  th in g s  

th e  c a r s  w e r e  s e p a r a te d  b y  a  n a r r o w  s p a c e  
o n ly , th a t  t h e y  w e r e  a w a r e , a s  w e ll  a s  th e  

r a i lr o a d  c o m p a n y , o f  th e  c r o w d in g  a n d  j o s ­

t l in g  to  g e t  a b o a r d  th e s e  c a r s ,  a n d  th e  d e ­

fe n d a n t  s a y s  th a t  i f  th e  r a i lr o a d  c o m p a n y  
o u g h t to  h a v e  a n t ic ip a te d  su ch  a n  a c c id e n t 

b y  g u a r d in g  a g a in s t  it ,  so o u g h t  th e s e  m en ,
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o n e  o f  w h o m  lo s t  h is  l i f e  a n d  th e  oth er' w a s  
in ju r e d , to  h a v e  a p p r e c ia te d  th e  d a n g e r  an d  

a ls o  b e e n  on  g u a r d  a g a in s t  i t  b y  k e e p in g  
a ^ a y  f r o m  th a t  p la c e .”

H e  th e n  le f t  th e  q u e s tio n  o f  c o n tr ib u to r y  n e g ­

lig e n c e  to  b e  d e c id e d  b y  th e  ju r y .  H e  r e fu s e d  

th e  r e q u e s t  e x c e p t  a s  c h a r g e d , a n d  w e  th in k  h is  

c h a r g e  on  th e  q u e s tio n  o f  c o n tr ib u to r y  n e g li­
g e n c e  w a s  in  e v e r y  r e q u e s t  p r o p e r .

I t  w o u ld  h a v e  b ee n  c le a r ly  e r r o n e o u s  to  h a v e  
c h a r g e d  re q u e s t  (b ) .

T h e  e v id e n c e  o f  th e  p la in t i f f  (p . 36, 1. 29 ; p. 
51, 1. 39) a lr e a d y  q u o te d  in  th is  b r ie f ,  is  th a t’ he 
g o t  on th e  s id e  o f  th e  t r a c k  w h ic h  h e  lid  b e­

c a u s e  h e  h a d  b e e n  so jo s t le d  a n d  to s s e d  a ro u n d  

o n  th e  o p p o s ite  s id e  th e  n ig h t  b e fo r e . T h is  r e ­

q u e s t, th e r e fo r e , is  p u r e  h y p o th e s is  n o t  b a s e d  

on  th e  e v id e n c e , a n d  th e  C o u r t , o f  c o u rs e , is  n o t  

c a l le d  u p o n  to  c h a r g e  h y p o th e t ic a l  q u e s tio n s  o f  
la w . T h e  sa m e  a r g u m e n t a n d  r e a s o n in g  a p p lie s  

to  r e q u e s t  (c )  a s  w e  h a v e  a lr e a d y  m a d e  under- 

r e q u e s t  ( a ) .  I t  w o u ld  h a v e  b ee n  im p r o p e r  to 
in s tr u c t  th e  j u r y  th a t  th e  p la in t i f f s  a s su m e d  th e  
r is k  b y  t a k in g  th e  p o s it io n  t h e y  d id  w ith o u t  f u r ­

th e r  in fo r m in g  th e m  th a t  th e  r a i lr o a d  30. i n a r y  

h a d  p r o v id e d  a  s a fe  p la c e  f o r  th e m  to  s ta n d  on 

th e  g r o u n d  im m e d ia te ly  in  f r o n t  o f  a n d  p.lono--

S1^ e^ f  th e  s ta t lo n - w a s  f o r  th e  j u r y  to  d e c id e  
w h e th e r  th e  r a i lr o a d  c o m p a n y  h a d  p r o v id e d  a

su ffic ien t a n d  s a fe  p la c e  f o r  p a s s e n g e r s  to  s ta n d  

u p o n  th e  s ta t io n  s id e  o f  th e  tr a c k , so  th a t  a  

p a s s e n g e r  w h o  s to o d  a n y w h e r e  e lse  w a s  a s s u m ­

in g  th e  r i s k ;  o r  w h e th e r  th e  p la in t i f f s  w e r e  ju s ­
tif ie d  m  s ta n d in g  w h e r e  t h e y  d id , b e c a u s e  o f  the 

f a i lu r e  o f  th e  r a i lr o a d  c o m p a n y  to  p r o v id e  a 

s a te  p la c e  m  fr o n t  o f  th e  s ta t io n . T h e  re q u e s t  

is  e n t ir e ly  to o  n a r r o w  a n d  i t  w o u ld  h a v e  been  

im p r o p e r  to  h a v e  c h a r g e d  th e  r e q u e s t  in  th e  la n -
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g u a g e  in  w h ic h  i t  w a s  p r e s e n te d . T h e  la n g u a g e  

t o f  th e  t r i a l  ju d g e  in  h is  c h a r g e , a s  q u o te d  a b o v e ,
w e  th in k  a m p ly  c o v e r s  th e  la w  u p o n  th is  p h a s e  

o f  th e  c a se .

F o r  th e  r e a s o n s  h e r e t o fo r e  g iv e n , w e  th in k  th e  

ju d g m e n t  s h o u ld  b e  a ffirm ed .

R e s p e c t fu l ly  s u b m itte d ,

F O R T  &  F O R T ,
Attorneys for Respondents.

J .- G . S H I P M A N ,

F R A N K L I N  W . F O R T ,
Of Counsel.
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These cases were tried together in the Middlesex 
Circuit Court before Hon. Frank T. Lloyd and 
jury. The trial of the Kalleberg case resulted in a 
verdict for the plaintiff in the sum of $5,000, and 
in the Janderup case plaintiff recovered a verdict
of $3,000.

The cases now come before this Court on an 
appeal by the defendant.
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Statement.
D e fe n d a n t o w n s a n d  o p e ra te s  a  r a ilr o a d  r u n ­

n in g  fro m  S o u th  A m b o y  to  N e w  B r u n s w ic k , M id ­

d le se x  C o u n ty . I t  p a sses th ro u g h  s e v e r a l to w n s  
a n d  v illa g e s . W it h in  th e  la s t  fe w  year«  a  la r g e  

p o w d e r  p la n t  (o w n e d  b y  th e  D u P o n t  P o w d e r  C o .)  
w a s  e re cte d  a t  a  p la c e  k n o w n  a s  P a r l in  in  sa id  
C o u n ty , a lo n g  th e  lin e  o f  d e fe n d a n t’s r a ilr o a d , a n d  

in  o rd e r  to  a cco m m o d a te  th e  w o rk m e n  e m p lo ye d  
1 0  th e re in , d e fe n d a n t e re cte d  a  s ta t io n  a t  s a id  p la c e  

a n d  sto p p e d  its  t r a in s  th e re a t.

D e fe n d a n t ’s  r a ilr o a d  is, in  g e n e ra l, a  s in g le  
t r a c k  l i n e ; a t  P a r l in ,  h o w e ve r, i t  is  d o u b le  tr a c k e d  

fo r  a b o u t a  m ile . T h e  r a ilr o a d  ru n s  a p p r o x i­
m a te ly  e a st a n d  w e s t ;  th e  s ta t io n  is  to  th e  n o rth  
o f  th e  tr a c k s . T h e  s ta t io n  b u ild in g  is  37y2 fe e t  

w id e  b y  24 fe e t  d eep, a b o u t tw e n ty  fe e t  a w a y  fro m  
th e  n e a re s t r a i l  o f  th e  n e a re s t t r a c k ;  e a s t  o f  th e  
s ta t io n , a n d  a b o u t 100 fe e t  th e re fro m , is  a  p u b lic  

ro a d  k n o w n  as W a s h in g to n  R o a d , c ro s s in g  th e  
r a ilr o a d  a t  r ig h t  a n g le s . T h e  r a ilr o a d  p r o p e r ty  
ru n s  to  th e  ro ad . E a s t  o f  th e  s ta t io n  i t  is  60 fe e t  
d eep. B e tw e e n  th e  s ta t io n  a n d  th e  ro a d  a n d  th e  
tr a c k , a n d  th e  n o r th e r ly  lin e  o f  d e fe n d a n t’s  p r o p ­
e r ty , th e re fo re , th e re  is  a  s p a c e  o f  100 x  60 fe e t  

w h ic h  w a s  u sed  as a  p la tfo rm . T h e  t r a c k  n e a re s t 
th e  s ta t io n  is  tw e n ty  fe e t th e re fro m  a n d  is  u sed  
fo r  p a sse n g e r  s e r v ic e ;  th e  O ther t r a c k  is  u sed  fo r  
fr e ig h t  tr a in s  a n d  is  k n o w n  a s  a  “ d r i l l in g  t r a c k ” .

3 0  T h e  sp a ce  b e tw e e n  th e  tw o  tr a c k s  is  seven  feet.

T o  th e  so u th  o f  th e  r a ilr o a d  is  th e  p r o p e r ty  o f  
th e  P o w d e r  C o m p a n y  w h e re  a  la r g e  n u m b e r o f  
m en a re  em p lo yed . T h e  w h o le  p ro p o s itio n  w a s  

n ew . T h e  p o w d e r  p la n t  n e w ly  c re a te d  a n d  e r e c t­

e d ; th e  s ta t io n  w a s  e re cte d  fo r  th e  a cco m m o d a tio n  
o f  th e  e m p lo ye s  o f  th e  P o w d e r  C o m p a n y — i t  w a s  

n o t a t  th e  tim e  o f  th e  a c c id e n t co m p leted — i t  w a s  

o p en ed  J a n u a r y  1s t  a n d  th e  a c c id e n t o c c u rre d  
J a n u a r y  5, 1916.
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O n  th e  d a y  in  q u e s tio n  p la in t if f  J a n d e ru p , a n d  
d e c e d e n t K a lle b e r g , b o th  b e in g  e m p lo y e s  o f  th *  
P o w d e r  C o m p a n y , h a v in g  fin ish e d  w orik a n d  in ­
te n d in g  t o  ta k e  a  t r a in  fo r  S o u th  A m b o y , w e n t 

fro m  th e  w o rk s  o f  th e  P o w d e r  C o m p a n y  to  th e  
p r o p e r ty  o f  d e fe n d a n t. T h e y  d id  n o t go  o u t  b y  th e  
ro a d , a n d  th e n c e  to  th e  s ta t io n , b u t  cro sse d  th e  
p r o p e r ty  o f  d e fe n d a n t. W h e n  th e y  a r r iv e d  th e re  
th re e  fr e ig h t  c a rs  h a d  been  d r ille d  in  on  th e  
“ d r i l l in g  t r a c k ”  a n d  le f t  s ta n d in g  a b o u t o p p o site  
th e  s ta t io n . J a n d e r u p  a n d  K a lle ib e rg  to o k  u p  a  
p o s it io n  b e tw e e n  th e  fr e ig h t  c a r s  a n d  th e  p a sse n ­
g e r  tr a c k . A s  th e  t r a in  fo r  S o u th  A m b o y  a p ­

p ro a ch e d , a n d  w h ile  i t  w a s  in  m o tio n , fe l lo w  em ­
p lo y e s  o f  J a n d e ru p  a n d  K a lle b e r g  ju m p e d  o n  th e  
s te p s , a n d  on e o f  th em , h a v in g  m isse d  h is  fo o tin g , 

h u n g  on  b y  th e  h a n d le  a n d  s w u n g  o u t fro m  th e  
c a r ;  h e  h it  a g a in s t  a n o th e r  m an , w h o  in  tu r n  h it  

a g a in s t  a n o th e r, a n d  so on  u n t i l  m en  w e re  th r o w n  
a g a in s t  J a n d e r u p  a n d  K a lle b e r g , s q u e e z in g  th em  2 0  
b e tw e e n  th e  fr e ig h t  c a rs  a n d  th e  p a s s in g  p a s s e n ­

g e r  tr a in , a n d  in ju r in g  b o th  J a n d e r u p  a n d  K a l le ­
b e rg . K a lle ib e rg  d ie d  fro m  h is  in ju r ie s .

Negligence Claimed.
1 .  T h e  c o m p la in ts  in  b o th  ca ses  a r e  s im ila r .

T h e  a lle g a t io n  o f  n e g lig e n c e  is :

“ 4. B e c a u s e  o f  th e  n e g lig e n c e  o f  th e  d e­
fe n d a n t a n d  its  s e rv a n ts  in  fa i l in g  to  m a in ta in  s o  
a  s u ffic ie n tly  la r g e  s ta t io n , a n d  in  fa i l in g  to  
p ro v id e  su ffic ie n t g u a rd s  a t  s a id  s ta t io n , a n d  
fa i l in g  to  p ro v id e  su ffic ie n t a n d  p ro p e r  e q u ip ­
m e n t fo r  s a id  tr a in , a n d  b e c a u se  o f  its  n e g li­
g e n t b a c k in g  o f  th e  fr e ig h t  c a rs  on  s a id  tr a c k , 
s a id  H a r o ld  K a lle b e r g , d eceased , a t  th e  tim e  
a n d  p la c e  a fo re s a id , w ith o u t  a n y  n e g lig e n c e  on 
h is  p a r t , w a s  jo s t le d  a n d  sq u eezed  b y  th e  la r g e  
c r o w d  o f  p a sse n g e rs  a tte m p tin g  to  b o a rd  d e­
fe n d a n t’s t r a in  w h e n  i t  a rr iv e d , a n d  w a s  
p re sse d  a g a in s t  th e  fr e ig h t  c a rs  s ta n d in g  u p o n  
d e fe n d a n t ’s s id e  t r a c k  a n d  w a s  k ille d , to  w it ,  4 0  
o n  th e  fifth  d a y  o f  J a n u a r y , n in e te e n  h u n d re d
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a n d  s ix te e n , w it h in  tw e n ty - fo u r  c a le n d a r  
m o n th s  o f  th e  co m m e n c e m e n t o f  th is  a c t io n .”

I n  a n  a tte m p t  to  p ro v e  th e  a l le g a t io n s  o f  n e g l i­

g e n ce , p la in t i f f  p ro d u c e d  v a r io u s  w itn e s s e s . W e  

s u b m it  th a t  th e  te s t im o n y  o f  s u c h  w itn e s s e s  fa i le d  

to  e s ta b lis h  th e  p o in ts  r e lie d  u p o n  b y  p la in t i f f .

POINT I.
10 The stational facilities supplied by de­

fendant were ample to accommodate 
the number of passengers usually 
awaiting the train in question.
T h e  te s t im o n y  o f  th e  w itn e s s e s  a s  to  th is  p o in t  

w a s  a s  f o l lo w s :

S m ith  s ta te s  th a t  th e  s ta t io n  w a s  u n d e r  c o n ­

s tr u c t io n  a t  th e  t im e  o f  th e  a c c id e n t ;  th e  p la t ­

fo r m  w a s  n o t c o m p le te d  (p . 16) ;  fr o m  th e  t r a c k s  

in  to w a r d  th e  s ta t io n  a n d  a t  th e  e a s t e r ly  e n d  

th e re o f, f o r  a  d is ta n c e  o f  te n  fe e t  a n d  e x te n d in g  

fro m  th e  s ta t io n  to  th e  ro a d , th e  la n d  w a s  level', 

n o r th  o f  th e  te n  fe e t  i t  s lo p e d  d o w n w a r d  f o r  tw o  

o r  th r e e  fe e t , a n d  c o n tin u e d  o n  to  th e  fe n c e  o f  th e  

h o te l p r o p e r ty  o f  th e  P o w d e r  C o m p a n y ;  a n d  e x ­

c e p t fo r  th e  s lo p e  th e  g r o u n d  w a s  in  f a i r l y  g o o d  

s h a p e  (p . 28 ) .

W a r r e n  s ta te s  (p . 54) w h e n  a s k e d  h o w  m a n y  

p e o p le  w e r e  a t  th e  s ta t io n  u s u a l ly  to  ta k e  th is  

t r a in  r e p lie d  t h a t  th e r e  w e r e  a b o u t  500 ; t h a t  

th e r e  w a s  n o t s u ff ic ie n t  ro o m  f o r  th e m  o n  th e  

s ta t io n  p la t fo r m , b u t  h e  a ls o  s ta t e s  on  c r o s s  e x ­

a m in a t io n  t h a t  th e  e n g in e e r  w o u ld  s to p  a c r o s s  

th e  r o a d  n e a r  th e  o ld  s t a t io n ;  t h a t  th e  t r a c k  is  

a t  g r a d e  w ith  th e  r o a d ;  th e  r o a d  is  w id e  a n d  b e­

tw e e n  th e  ro a d  a n d  th e  s ta t io n  th e r e  w a s  q u ite  

a  b ro a d  s p a c e  (p p . 60-61 ) a n d  th e r e  w a s  a  s p a c e  

b e tw e e n  th e  f ir s t  r a i l  a n d  th e  s ta t io n  (p . 61 ) .

M ilg e s  s t a t e s  t h a t  th e  s ta t io n  s id e  w a s  a lw a y s  

c ro w d e d — c o u ld n ’t  g e t  tw o  m en  th e re  (p . 6 8 ) .
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T h e  answer®  to  in te r r o g a to r ie s  p ro p o u n d e d  b y  

p la in t i f f  to  d e fe n d a n t , a n d  a n s w e r e d  u n d e r  o a th , 

s e ts  fo r th  t h a t  th e  p la t fo r m  c o n ta in e d  8,600 s q u a re  

fe e t  o f  sp a ce .

W e  s u b m it  t h a t  fr o m  s u c h  te s t im o n y  in s u ff i­

c ie n t  s ta t io n a l  f a c i l i t ie s  w a s  n o t  p ro v e n . T h e  

m o s t t h a t  c a n  b e  s a id  o f  th e  te s t im o n y  o f  th e  

w itn e s s e s  W a r r e n  a n d  M ilg e s  is  t h a t  t h e y  w e r e  

t e s t i f y in g  to  th e  f a c t  t h a t  th e r e  w a s  a  la r g e  

n u m b e r  o f  m en  o n  th e  s ta t io n  p la t fo r m  a n d  n o t 

to  th e  c a p a c i t y  th e r e o f. T h e y  w e r e  n o t  e n g in e e rs , 

n o r  h a d  th e y  e v e r  c o n s tr u c te d  a  s ta t io n  o r  p la t ­

fo rm . T h e ir  e v id e n c e  w a s  c le a r ly  th e  r e s u lt  o f  

g u e s s  w o rk . P la in t i f f s  o ffe re d  n o  te s t im o n y  o f  

c o m p e te n t w itn e s s e s  to  e s ta b lis h  t h a t  th e  p la t fo r m  

w a s  n o t s u ff ic ie n t  to  a c c o m m o d a te  th e  n u m b e r  o f  

p a s s e n g e r s  u s u a l ly  th e r e  a w a i t in g  t r a in s .  T h e  

e v id e n c e  o f  th e  w itn e s s  V a n  N e s s  o f  th e  d e fe n d a n t, 

w h o  w a s  a n  e n g in e e r , w h o  h a d  b ee n  c o n s t r u c t in g  2 0  

s ta t io n s  fo r  a t  le a s t  f if te e n  y e a r s ,  c le a r ly  sh o w s  

t h a t  in  th e  s p a c e  b e tw e e n  th e  e a s t e r ly  e n d  o f  th e  

s ta t io n  a n d  th e  ro a d , th e r e  w a s  s u ffic ie n t  ro o m  

fo r  600 p e o p le  t o  s ta n d  c o m fo r ta b ly ,  a n d  t h a t  i f  

w e  c o n s id e r  th e  s p a c e  b e tw e e n  th e  s ta t io n  a n d  th e  

t r a c k  a t  le a s t  50 m o re  p e o p le  c o u ld  s ta n d  th e re . 

W h i le  i t  is  t r u e  th a t  so m e o f  th e  w itn e s s e s  t e s t i f y  

t h a t  th e r e  w e r e  g e n e r a l ly  fr o m  500 to  600 p e o p le  

a t  th e  s ta t io n  to  t a k e  th is  t r a in ,  su c h  w a s  p la in ly  

a  g u e s s , a n d  i t  w a s  c le a r ly  e s ta b lis h e d  b y  th e  3 0  

a n s w e r s  to  in te r r o g a to r ie s  in tr o d u c e d  in  e v id e n c e  

b y  th e  p la in t i f f ,  t h a t  th e r e  w e r e  o n ly  387 p a s s e n ­

g e r s  ta k e n  on  t h a t  t r a in  a t  P a r l i n  t h a t  d a y . T h e  

a c t u a l  n u m b e r  o f  p a s s e n g e r s  ta k e n  u p  a t  P a r l in  

o n  t h a t  t r a in ,  d e m o n s tr a te s  t h a t  th e r e  w a s  s u ffi­

c ie n t  ro o m  o n  th e  p la t fo r m  to  a c c o m m o d a te  n e a r ly  

tw ic e  th e  n u m b e r  o f  p a s s e n g e r s  a c t u a l ly  c a r r ie d  

o n  th e  t r a in .  H a d  th e r e  b een , h o w e v e r , 600 p e o p le  

a t  th e  s ta t io n , th e r e  w o u ld  s t i l l  h a v e  b een  su ffi­

c ie n t  a n d  a d e q u a te  s t a t io n a l  f a c i l i t ie s  to  a cco m m o - 4 0  
d a t e  th e m  ( V a n  N e s s , p . 125) .
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POINT n.
Defendant, on the night in question, 

furnished adequate transportation 
facilities.
P la in t i f fs  c o n te n d  th a t  d e fe n d a n t fa i le d  to  

fu r n is h  a d e q u a te  fa c i l i t ie s  in  th a t  i t  fa i le d  to  

p ro v id e  su ffic ien t c a rs  on  th e  t r a in  to  a cco m o d a te  

th e  a w a it in g  p a sse n g e rs  a n d  th e re b y  o c ca sio n e d  

1 0  th e  ru sh  o f  p a s se n g e rs  d e s iro u s  o f  o b ta in in g  a  

seat. I t  is  tr u e  t h a t  v a r io u s  w itn e sse s  s ta te  th e re  

w e re  fro m  500 to  600 p e o p le  a w a it in g  th e  a r r iv a l  
o f  th is  tr a in . T h is  is  p la in ly  a  g u e ss  on  th e ir  

p a r t. T h e y  h a v e  n o  m ean s o f  k n o w in g . T h e  

p o s it iv e  e v id en ce  in tro d u c e d  b y  p la in t if f  in  th e  

a n s w e rs  to  in te r r o g a to r ie s  o ffered  in  e v id en ce  is  

th a t  th e re  w ere  387 p a sse n g e rs  ta k e n  u p  fro m  

P a r l in  on  th e  tr a in  in  q u e stio n . T h e  tr a in  co n ­

s is te d  o f  s ix  c a r s  s e a t in g  40, 62, 62, 66, 64 a n d  64 
2 0  p a sse n g e rs  re s p e c tiv e ly , m a k in g  s e a t in g  c a p a c ity  

fo r  358 p a sse n g e rs . O f  c o u rse  ea ch  c a r  co n ta in e d  
s ta n d in g  room  a n d  th e  b a g g a g e  c a r  co n ta in e d  a 

25 fo o t  b a g g a g e  s p a c e  (p a g e  99) .  T h e  ru n  fro m  

P a r l in  to  S o u th  A m b o y  w a s  a b o u t 12 m in u tes . 

P a s s e n g e rs  n o t s e c u r in g  s e a ts  w ere  n o t re q u ire d  

to  s ta n d  lo n g e r  th a n  th a t  tim e. I t  w a s  no h a r d ­

sh ip  u p o n  p a sse n g e rs  to  re q u ire  th em  to  s ta n d  

tw e lv e  m in u tes , n o r  w o u ld  th e  f a c t  th a t  th o se  n o t 

s e c u r in g  s e a ts  w o u ld  h a v e  to  s ta n d  fo r  tw e lv e  

3 0  m in u te s  re n d e r th e  co m p a n y  lia b le  to  one in ju re d  

b y  th e  h a ste  o f  o th ers  to  se c u re  a  se a t.

T h e  fa i lu r e  to  p ro v id e  a d e q u a te  tr a n s p o r ta tio n  

fa c ilit ie s ,  h o w e ve r, i f  su ch  fa i lu r e  h a d  been 

p ro v e n , h a d  n o th in g  to  do w ith  th e  h a p p e n in g  

o f  th e  a cc id e n t. T h e re  w a s  no p ro o f th a t  th e  
p e rso n  ju m p in g  on th e  c a r  a n d  w h o  h u n g  o n  th e  

h a n d le  w a s  r u s h in g  fo r  a  seat. I t  m a y  h a v e  been 

h is  d e s ire  to  be f ir s t  in  th e  t r a in  o r  som e o th e r

4 0
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p u rp o s e  w h ic h  a c tu a te d  h im . L ia b i l i t y  o f  d e­

fe n d a n t  fo r  th e  in ju r ie s  to  J a n d e r u p  a n d  K a lle -  

b e rg  c a n n o t be p re d ic a te d  u p o n  th e  fa i lu r e  o f 

d e fe n d a n t, i f  a n y , to  fu r n is h  a d e q u a te  tr a n s p o r ­

ta t io n  fa c i l i t ie s .  1

POINT III.
Plaintiffs were neither invited nor di­

rected to board the train from the 
side opposite the platform at the sta- 1Q 
tion, nor to stand between the box 
cars and the track npon which the 
train was approaching.
P la in t i f f s  d o  n o t c o n te n d  t h a t  d e fe n d a n t by 

w o r d  o r  o rd e r  d ire c te d  o r  in v ite d  p la in t if fs  to  

s ta n d  on  th e  t r a c k s  in  o rd e r  to  b o a rd  th e  tr a in , 

b u t  b y  s h o w in g  th a t  p a s se n g e rs  h a d  fo r  som e tim e  

d o n e so w ith o u t  b e in g  p re v e n te d  fro m  so d o in g , o r  

w a rn e d  a g a in s t  th e  sam e, see k s  to  e s ta b lis h  an  

a c q u ie sc e n c e  b y  th e  co m p a n y  in  th e ir  d o in g  so, 

a n d  to  sp e ll th e re o u t a n  in v ita tio n .

I n v ita t io n  m a y  e ith e r  be e x p re sse d  o r im p lie d .

I n  o rd e r  th a t  a n  in v ita t io n  to  u se  la n d s  m a y  be 

im p lie d  so m e a c t  o r  c o n d u c t o f  th e  o w n e r  m u st 

b e  p o in te d  o u t, w h e re b y  th e  p la in t if f  w a s  le d  to  

b e lie v e  th a t  th e  o w n e r  in te n d e d  h is  la n d s  to  be 

u sed  in  th e  m a n n e r p la in t if f  w a s  u s in g  th em . In  

th is  ca se  no a c t  o r  c o n d u c t o f th e  d e fe n d a n t 

in d ic a t in g  a n y  su ch  in te n tio n  w a s  e sta b lish e d .

I t s  s ta t io n  w a s  o n  th e  n o r th e r ly  sid e  o f  th e  

t r a c k s ;  th e re  w a s  no p la n k in g  b e tw e e n  th e  tr a c k s  

o r  o n  th e  s id e  a w a y  fro m  th e  s ta tio n . T h e  g ro u n d  

w a s  n o t le v e lle d  o ff a w a y  fro m  th e  s ta t io n  n o r 
w a s  th e re  a n y th in g  th e re  to  in v ite  p a sse n g e rs  tc  

g e t  on  fro m  t h a t  sid e. A l l  th e  p h y s ic a l c h a r a c ­

te r is t ic s  in d ic a te d  th a t  d e fe n d a n t in te n d e d  th e  

s ta t io n  s id e  a n d  p la tfo r m  to  be u sed  fo r  th e  

p u rp o s e  o f  b o a rd in g  a n d  a lig h t in g  fro m  tr a in s

4 0
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a n d  no o th er. I t  is  e sta b lish e d  la w  th a t  a  c a r r ie r  

h a s  th e  r ig h t  to  d e te rm in e  th e  ro u te s  b y  w h ic h  

p a sse n g e rs  s h a ll a p p ro a c h  a n d  le a v e  i t s  s ta t io n s , 

a n d  w h e re  a  c a r r ie r  h a s  p ro v id e d  a  s a fe  a p p ro a c h  

a n d  th is  is  su ffic ie n tly  p o in te d  o u t to  th e  p u b lic , 
i t  is  th e  le g a l d u ty  o f  p a sse n g e rs  to  g o  to  a n d  

fro m  th e  s ta t io n  in  th e  w a y  p ro v id ed . Chicago
D. & Q. R . R . Co. v. Harrison, 110 111. A p p . 211. 

S u c h  is  a lso  th e  r u le  r e la t iv e  to  p la c e s  to  b oard  

th e tr a in . W h e re  th e  C o m p a n y  h a s  su ffic ie n tly  

1 0  p o in te d  o u t th e  p la c e  a t  w h ic h  i t  in te n d s  pas- 

s e n g e rs  to  s ta n d  a w a it in g  th e  a r r iv a l  o f  th e  train^ 

i t  is  th e  d u ty  o f  in te n d in g  p a sse n g e rs  to  u se  su ch  
p la ce .

P la in t i f f ,  h o w e v e r, see k s  to  a v o id  th is  w e ll r e c ­
o g n ize d  r u le  b y  a l le g in g  t h a t  th e  C o m p a n y  h a d  

p e rm itte d  p a s se n g e rs  to  b o a rd  th e  tr a in  fro m  th e 
s id e  a w a y  fro m  th e  s ta t io n  a n d  h a d  n o t w a rn e d  

th em  a g a in s t  so  d o in g , a n d  th a t  th e re fo re , p la in - 

2 0  ^ an( ê ru P an(l  K a lle b e r g  h a d  a  r ig h t  to  a s ­
su m e th a t  su ch  m eth o d  o f  b o a rd in g  th e  c a rs  .Was 

in te n d e d  b y  d e fe n d a n t. S u c h  a n  a rg u m e n t c a n ­

n o t p re v a il. I t  i s  w e ll s e ttle d  th a t  m ere  p a ssiv e  

a cq u ie sc e n c e  b y  a n  o w n e r  in  a  c e r ta in  u se  o f  h is  

la n d  b y  o th e rs  in v o lv e s  no l ia b i l it y .  D e e c k m a n  

v. D. L. & W. R. R. C o 81 N . J . L .  463; Corsen 
v Atlantic City R. R. Co. 83 N . J . L . 519.

In  Boden v. Boston Elevated R. R. Co. 205 
M ass. 504; 91 N . E . 879, th e  C o u r t  s a id :

s o  “ T h e re  w a s  te s tim o n y  t h a t  o th e r  p e rso n s
lik e  th e  p la in t if f  h a d  so m etim es g o n e  o u t  
u p o n  th is  p la tfo r m  a n d  m et c a r s  w ith  a  v ie w  
to  in c re a s e  th e  p r o b a b ility  o f  th e ir  g e t t in g  a  
se a t w h en  th e re  w a s  a  la r g e  n u m b e r w a it in g  
to  ta k e  th e  c a rs  on th e  co v ere d  p la tfo r m . 
B u t  th is  w a s  c o n tr a r y  to  th e  p la in  in d ic a ­
tio n s  o f  th e  p u rp o se  o f  th e  r a ilr o a d  co m ­
p a n y . T h e y  w e n t  th ere , n o t  in  th e  e x e rc is e  

o f  th e ir  r ig h t  a s  p a sse n g e rs , b u t a s  t r e s ­
p a sse rs , o r  a t  le a s t  a s  m ere  lice n se e s .”

40
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I n  Legge v. N. Y., N. H. & H. R. R. Co., 197 
M ass. 83 N . E . 367, th e  C o u r t  s a i d :

“ N o r  d oes i t  m a k e  a n y  d iffe re n ce  th a t  h e 
g o es w h e re  o th e rs  w ith  th e  k n o w le d g e  o f th e  
r a ilr o a d  c o m p a n y  h a v e  g o n e  b e fo re  h im , u n ­
le ss  th e re  is  som e in v ita t io n  e x p re sse d  o r  
im p lie d  u p o n  th e  p a r t  o f  th e  co m p a n y . 
K n o w le d g e  o f  su ch  u se  w h e re  p ro p e r  a r r a n g e ­
m en ts h a v e  been  o th e rw ise  p ro v id e d  d oes n o t 
o f  i t s e lf  a m o u n t to  su ch  in v ita t io n .”

Hillman v. Boston Elev. Ry., 207 M ass.
478 ; 93 N . E . 653 ;

Dodge v. Boston & Bangor Steamship Co.
148 M ass. 207 ; 19 N . E . 372 ;

A n d  s e e :

Youngeman v. N. Y., N. H. & H. R. R.
Co., I l l  N . E .  607 ( M a s s .) ;

Hyams v. Boston Elev. Ry. 216 M ass.
560 ; 104 N . E . 370.

I n  th e  c a s e  a t  b a r  d e fe n d a n t h a d  p la in ly  in- 2 0  

d ic a te d  th a t  th e  s ta t io n  p la tfo r m  (e v e n  th o u g h  

n o t e n tir e ly  co m p le te d ) w a s  th e  p la c e  w h e re  

p a s se n g e rs  sh o u ld  w a it  to  b o a rd  i t s  tr a in . I t  

w a s  n o t n e c e s s a ry  th a t  i t  p o s t u p  p r in te d  n o tic e s  

to  th a t  e ffe ct o r  h a v e  a tte n d a n ts  to  so n o t ify  
p a sse n g e rs . T h e  p h y s ic a l s u rro u n d in g s  w e re  s u f ­

fic ie n t  n o tice . W itn e s s  W e s t  te s tifie s  th a t  i t  w a s  

p la in ly  o b v io u s  th a t  th e  s ta t io n  s id e  w a s  th e  

p r o p e r  s id e  to  b o a rd  th e  tr a in  (p . 97).

T h e  v e r y  fa c t  th a t  d e fe n d a n t h a d  p la c e d  on  a o  

th is  tr a c k  th e  th re e  fr e ig h t  c a r s  w a s  n o tic e  to  

in te n d in g  p a sse n g e rs  t h a t  th e y  w e re  n o t to  s ta n d  

u p o n  th a t  tr a c k  to  a w a it  th e  a r r iv a l  o f  th e  p a s ­

s e n g e r  tr a in .

W e  c a n n o t see  h o w  a n y  one c a n  a r g u e  th a t  

th e re  w a s  a n y  in v ita t io n  b y  d e fe n d a n t to  in te n d ­
in g  p a s se n g e rs  to  ta k e  u p  a  p o s it io n  b etw e en  th e  

s ta n d in g  b o x  c a r s  a n d  th e  tr a c k  u p o n  w h ich  th e  

t r a in  w a s  a p p ro a c h in g . 40
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POINT IV.
Negligence cannot be inferred from the 

failure of defendant to have guards 
at the station in addition to the train 
crew.
T h e  t r a in  c a r r ie d  a  c re w  o f  s ix  m en . T h e r e  

w e r e  fo u r  m en  in  th e  s ta t io n . I t  is  e s ta b lis h e d  

1 0  b y  th e  e v id e n c e  t h a t  th e  t r a in  m en  s to o d  o n  th e  

s te p s  o f  th e  c a r s  on  th e  s ta t io n  s id e  a s  th e  t r a in  

a p p r o a c h e d  a n d  e ith e r  w a r n e d  p e o p le  fr o m  ju m p ­

in g  on  b e fo re  th e  t r a in  s to p p e d  ( M o r g a n  p. 136) 

o r  h e ld  a  p o s it io n  on  th e  lo w e r  s te p  ( S e x t o n  p . 

145 ; W is k o s k i  p . 146) .  T h e  c r o w d  w a s  g e n e r a lly  

o r d e r ly  u n t i l  th e  t r a in  ca m e , w h e n  s o m e  o f  th e  

m o re  im p a t ie n t  w o u ld  h u r r y  to  g e t  on . M en  

w o u ld  h o p  on  th e  c a r s  w h ile  th e  sa m e  w e r e  in  

m o tio n .

2 0  A  c o n s id e r a tio n  o f  th is  a s p e c t  o f  th e  c a s e  le a d s

u s to  th e  q u e s tio n  o f  th e  d u t y  o f  g u a r d s  i f  i t  w a s

th e  d u t y  o f  th e  c o m p a n y  to  h a v e  th e m  p r e s e n t

W e  s u b m it  t h a t  th e ir  d u t y  w o u ld  be to  w a r n

a n d  p r o te c t  p a s s e n g e r s  w h e n  s u c h  p a s s e n g e r s  w e r e

a t  th e  s ta t io n  a t  th e  p la c e  p r o v id e d  f o r  th e ir

a c c o m o d a tio n , a n d  w h ile  in  su c h  p la c e  th e y  w e r e

e n t it le d  to  p r o te c t io n , w e  d o  n o t  b e lie v e  t h a t  s a id

g u a r d s  w o u ld  be c o m p e lle d , a s  a  p a r t  o f  th e ir

d u ty , to  le a v e  th e  s ta t io n  a n d  p la t fo r m  w h e r e  
3 O

p a s s e n g e r s  w e r e  r i g h t f u l ly  a sse m b le d , a n d  g o  to  

th e  o p p o s ite  s id e  o f  th e  t r a c k  to  w a r n  th o s e  w h o  

v o lu n t a r i ly  h a d  ta k e n  u p  p o s it io n s  th e re .

I t  is  s h o w n  t h a t  th e  c o n d u c to r  s to o d  o n  th e  

p la t fo r m  to  w a r n  p a s s e n g e r s  to  w a it  u n t i l  th e  

t r a in  s to p p e d  b e fo re  a t t e m p t in g  to  b o a rd  i t  (p . 

134) .  T w o  o f  th e  t r a in  c r e w  s to o d  b e tw e e n  th e  

c a r s , o n  lo w e r  p la t fo r m  s te p , to  w a r n  p a s s e n g e r s  

fro m  b o a r d in g  u n t i l  th e  t r a in  s to p p e d  ( S e x to n  

4 0  p. 145 ; W is k o s k i  p . 146) .  T h e s e  w e re , o f  c o u rs e , 

on th e  s ta t io n  s id e  o f  th e  t r a in .  T h is  w o u ld
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s u ff ic ie n t ly  w a r n  p a s s e n g e r s  o f  th e  d a n g e r , a n d  

c e r t a in ly  th e  g u a r d s  c o u ld  n o t g o  fu r t h e r  a n d  

s e iz e  e a c h  e a g e r  p a s s e n g e r  a n d  b y  a c t u a l  p h y s ic a l  

fo r c e  h o ld  th e m  u n t i l  th e  t r a in  c a m e  to  a  f u l l

s to p .
W e  a d m it  th is  q u e s t io n  o f  g u a r d s  w o u ld  h a v e  

a  m o re  m a te r ia l  b e a r in g  o n  th e  c a s e  h a d  p la in ­

t i f f s  b een  in ju r e d  o n  th e  s ta t io n  p la t fo r m .

W e  r e fe r  h e re  to  o u r  a r g u m e n t  u n d e r  P o in t s  

V I  a n d  V I I  a n d  s u b m it  th a t  p la in t i f f s ’ in ju r ie s  

a r e  t r a c e a b le  to  th e ir  o w n  n e g lig e n c e  in  v o lu n ­

t a r i ly  t a k in g  th e  d a n g e r o u s  p o s it io n  a lo n g s id e  th e  

f r e ig h t  c a r s , a n d  n o t  to  th e  a b s e n c e  o f  g u a r d s .

POINT V.
Plaintiff, Janderup, and decedent, 

Kalleberg, were gu ilty  of. contribu­
tory negligence in  standing between  
the freight cars and the track on 20 
which the train  was approaching and 
assumed the risk of being injured  
while in  such a position.

I t  is  a d m itte d  t h a t  th e  f r e ig h t  c a r s  w e r e  s ta n d ­

in g  on  th e  d r i l l in g  t r a c k  b e fo re  e ith e r  J a n d e r u p  

o r  K a l le b e r g  re a c h e d  th e  s ta t io n . I t  i s  a d m itte d  

th a t  th e  p o s it io n  ta k e n  b y  th e m  w a s  v o lu n t a r i ly  

a s su m e d  ( J a n d e r u p , p . 4 9 ; H o p p le r ,  p p . 86-90) .

I n  th e  J a n d e r u p  c a se , h e  te s t if ie d  (p . 36 ) t h a t  ^  

he h a d  ta k e n  th e  t r a i n  fro m  th e  s ta t io n  s id e  th e  

n ig h t  b e fo r e ;  th a t  h e  h a d  n e a r ly  b e e n  k n o c k e d  

d o w n , a n d  th a t  o n  th is  o c c a s io n , o n  a p p r o a c h in g  

th e  s ta t io n , h e  s a w  th e  c r o w d  a n d  th o u g h t  th e r e  

w a s  a  l i t t l e  m o re  ro o m  o n  th e  o th e r  s id e  a n d  

s ta y e d  o n  t h a t  s id e  (p . 36 ) ;  d id  n o t  g o  o v e r  to  

th e  s ta t io n  p la t fo r m  (p . 51) ;  w e n t  a r o u n d  th e  

e n d  o f  th e  f r e ig h t  c a r s  a n d  s to o d  b e tw e e n  th e  

t r a c k  a n d  th e  b o x  c a r s  (p . 39 ) ;  t h a t  h e  to o k  th e  

p o s it io n  v o lu n t a r i ly  (p .49 ) ; t h a t  th e  s p a c e  be- 4 0  

tw e e n  th e  b o x  c a r s  a n d  th e  o th e r  t r a c k  w a s  “ tw o
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fo o t  s i x ”  a n d  t h a t  h e  k n e w  w h e n  th e  t r a i n  a p ­

p ro a c h e d  i t  m u s t  p a s s  d ir e c t ly  in  f r o n t  o f  h im , 

a n d  he w o u ld  b e  b e tw e e n  th e  tw o  t r a in s  (p . 30 ). 

T h a t  o th e r  m en  s to o d  in  b e tw e e n  th e  b o x  c a rs  

a n d  th e  t r a c k — te n  o r  fifte e n  o f  th e m  ; t h a t  m o re  

s to o d  a t  th e  s o u th  o f  th e  b o x  c a r s  a n d  a w a y  fro m  

th em . T h a t  h e  to o k  s u c h  p o s it io n  b e c a u s e  i t  w a s  

m o r e  c o n v e n ie n t  (p . 51 ) a n d  h e  th o u g h t  'he c o u ld  

g e t  o n  q u ic k e r  th a n  on  th e  o th e r  s id e  (p . 52 ) .

T h a t  a s  h e  s to o d  th e r e  h e  s a w  th e  t r a in  a p ­

p r o a c h  a n d  th e n  s a w  s o m e  o n e h a n g in g  on  th e  

s id e  b y  th e  h a n d le  (p . 50) ;  th e  t r a in  m o v in g ;  th e  

h a n g in g  m a n  b u m p e d  in to  so m eo n e  a n d  h e  in to  

so m eo n e  e lse , a n d  s o  o n  u n t i l  th e  m en  b e tw e e n  

th e  c a r s  w e r e  c r u s h e d  to g e th e r  a n d  h e  w a s  in ­

ju r e d  (p . 51 ) .  T h a t  he c o u ld  n o t s te p  b a c k  a s  th e  

t r a in  a p p r o a c h e d  b e c a u s e  h e  w a s  u p  a g a in s t  th e  
f r e ig h t  c a r s  (p . 51 ) .

2 o  I n  th e  Kalleberg c a s e  i t  is  e s ta b lis h e d  t h a t  b e ­

fo r e  th e  t r a in  a r r iv e d  K a l le b e r g  c ro s s e d  th e  t r a c k s  

to  th e  s ta t io n  a n d  w e n t  in s id e  th e r e o f  to  p u r c h a s e  

a  t ic k e t ,  c a m e  o u t  a n d  l e f t  th e  s ta t io n  a n d  p l a t ­

fo r m  a n d  re c ro s s e d  th e  t r a c k s  a n d  to o k  u p  a  p o ­

s it io n  b e tw e e n  th e  b o x  c a r s  a n d  th e  t r a c k  o n  

w h ic h  th e  t r a in  a p p r o a c h e d  ( H o p p le r ,  p p . 86-90 ).

I t  w i l l  b e  n o t ic e d  t h a t  J a n d e r u p  d o es n o t  a t  

a n y  t im e  g iv e  a s  a  re a s o n  fo r  n o t  g o in g  to  a n d  

s t a y in g  o n  th e  s ta t io n  p la t f o r m  o r  g r o u n d  th a t  

s o  th e  sa m e  w a s  so  c ro w d e d  t h a t  h e  w a s  u n a b le  to  d o  

so, o r  to  o b ta in  s ta n d in g  ro o m  th e re o n , b u t  s a y s  

h e  “ s a w  th e  b ig  c r o w d  o n  th e  o th e r  s id e  o f  th e  

t r a c k  ( s t a t io n  s id e )  a n d  s to o d  o n  th is  s id e ” ' (p . 

36 ) .  H e  a d m its  h e  h a d  ta k e n  th e  t r a i n  fr o m  th e  

s ta t io n  s id e  th e  n ig h t  b e fo r e  (p . 36 ) w h e n  th e  

c r o w d  w a s  e q u a l ly  a s  la r g e  (s e e  te s t im o n y  o f  w i t ­

n e sse s , p p . 17, 54, 68, 77, 82, 8 8 ). T h a t  b e c a u s e  o f  

th e  c r o w d  a n d  th e  f a c t  t h a t  h e  h a d  p r e t t y  n e a r ly

4 ()  b ee n  k n o c k e d  d o w n  th e  n ig h t  b e fo re  he thought 
there was a little more room on this side (p . 36 ) .
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T h a t  h e  h a d  n e v e r  s to o d  o n  th is  s id e  o f  th e  t r a c k  

b e fo re  (p . 4 7 ) ,  b u t  h a d  s to o d  o n  th e  s ta t io n  s id e  

(p . 47 ) .  T h a t  h e  th o u g h t  b e c a u s e  h e  “ s a w  th e  b ig  

c r o w d  th e re , i t  w o u ld  b e  m o re  c o n v e n ie n t  to  g e t  

o n  th is  s id e ;  i t  w a s n ’t  so  c r o w d e d ”  (p . 51) a n d  

h e  c o u ld  g e t  o n  th e  t r a i n  q u ic k e r  th a n  h e  c o u ld  

o n  th e  o th e r  s id e  (p . 52 ) .

I t  is , th e r e fo r e , b e y o n d  q u e s t io n  t h a t  h e  s ta y e d  

o n  th e  s id e  a w a y  fr o m  th e  s ta t io n  a t  a  p la c e  n o t  

p r o v id e d  b y  th e  c o m p a n y  fo r  p a s s e n g e r s  t o  b o a r d  

th e  c a r s , o f  h is  v o l it io n  w it h o u t  o r d e r  o r  d ir e c ­

t io n  o r  in v it a t io n  o f th e  c o m p a n y , a n d  p u r e ly  fo r  

h is  o w n  c o n v e n ie n c e , a n d  h is  d e s ir e  t o  g e t  u p o n  

th e  c a r s  m o re  q u ic k ly .  K a l le b e r g ,  h a v in g  b e e n  

to  th e  s ta t io n  j u s t  b e fo r e  th e  t r a i n  a r r iv e d , o f  h is  

o w n  v o lit io n , l e f t  th e  s ta t io n  b u i ld in g  a n a  g ro u n d s  

w h e r e  h e  w a s  in  a  p la c e  o f  s a fe t y  a n d  to o k  u p  h is  

p o s it io n  b e tw e e n  th e  f r e ig h t  c a r s  a n d  th e  t r a c k  

u p o n  w h ic h  th e  a p p r o a c h in g  t r a i n  w a s .

T h a t  th e  p o s it io n  ta k e n  w a s  d a n g e r o u s  a n d  2 0  

s u b je c te d  o n e  to  r i s k  o f  i n ju r y  w a s  a p p a r e n t . 

W itn e s s  M ilg e s  s ta te s  (p p . 71-72 ) t h a t  in  t a k in g  

u p  s u c h  a  p o s it io n  i t  w a s  a p p a r e n t  t h a t  i f  a n y- 

t l i in g  h u n g  fr o m  th e  s te p  o r  i f  th e r e  w a s  a n y  p r o ­

je c t io n  fr o m  th e  t r a i n  o n e  w a s  l ia b le  to  b e  h it ,  

a n d  th a t  s u c h  p la c e — b e tw e e n  th e  f r e ig h t  c a r s  a n d  

th e  t r a in  o n  th e  a d ja c e n t  t r a c k — w a s  a  v e r y  d a n ­

g e ro u s  p la c e  to  s ta n d  (p . 72) .

I n  McGeehan v. Lehigh Valley Railroad Co., 24 
A t l . ,  205, 149 P a .  S t .  188, i t  w a s  h e ld  a o

“ W h e r e  p la in t i f f ,  w h i le  w a it in g  to  t a k e  th e  
t r a in  o f  d e fe n d a n t  r a i lr o a d , o f  h is  o w n  fr e e  
w i l l  a n d  w it h o u t  a n y  n e c e s s ity  o r  r e a s o n  fo r  
so  d o in g  p la c e d  h im s e lf  b e tw e e n  t w o  t r a c k s  
in  a  p o s it io n  o f  m a n ife s t  d a n g e r , b e fo r e  th e  
a r r iv a l  o f  th e  t r a i n  h e  w a s  a w a i t in g  a n d  s to o d  
so  n e a r  a n  a p p r o a c h in g  t r a i n  t h a t  h e  w a s  
s t r u c k  a n d  in ju r e d , h e  w a s  g u i l t y  o f  c o n tr ib u ­
t o r y  n e g lig e n c e  a n d  c a n n o t  r e c o v e r .”

4 0



14

T h e  C o u r t  s a id :

“ B u t  i t  is  s u ffic ie n t  to  s a y  t h a t  th e  p la in ­
t i f f ,  o f  h is  o w n  m e re  w i l l ,  w it h o u t  th e  s l ig h t ­
e s t  n e c e s s ity  o r  r e a s o n  f o r  so  d o in g , p la c e d  
h im s e lf  b e tw e e n  th e  tw o  t r a c k s  in  a  p o s it io n  
o f  m a n ife s t  d a n g e r , b e fo re  th e  a r r iv a l  o f  th e  
t r a i n  h e  w a s  a w a it in g ,  a n d  s to o d  so  n e a r  a n  
a p p r o a c h in g  t r a in  t h a t  h e  w a s  s t r u c k  b y  a  
p a s s in g  c a r . I t  is  a  n e c e s s a r y  c o n c lu s io n  th a t  
h e  w a s  g u i l t y  o f  c o n tr ib u t o r y  n e g lig e n c e  in  so  

1 0  d o in g , a n d  c a n n o t  re c o v e r . A u t h o r i t y  is  n o t  
n e c e s s a r y  to  s u p p o r t  so  p la in  a  p r o p o s it io n , 
b u t  i f  i t  w e re , th is  c o u r t  h a s  e x p l ic i t ly  so  d e ­
c id e d  in  th e  c a s e  o f  Moore v. Railroad Go., 
108 P a .  S t .,  349. T h e  p r e s e n t  c h ie f  ju s t ic e  
th e r e  s a id :  ‘T h e  p la in t i f f  w a s  s ta n d in g  a t  a  
p la c e  o f  k n o w n  p e r i l ;  so  c le a r ly  so  t h a t  w e  
m u s t  d e c la r e  i t  a s  a  m a t t e r  o f  la w . H e  o u g h t 
n o t  to  h a v e  s te p p e d  u p o n  th e  t r a c k  u n t i l  th e  
p a s s a g e  w a s  c le a r . I t  w a s  n e g lig e n c e  p e r  sc 
to  s ta n d  b e tw e e n  th e  t r a c k s  w h ile  th e  tr a in  
p a s s e d .’ ”

20
P la i n t i f f  m a y  a r g u e  t h a t  w h ile  i t  m a y  b e  th a t  

o n e  s ta n d in g  b e tw e e n  th e  t r a c k s  u p o n  w h ic h  tr a in s  

a r e  a b o u t  to  p a s s  a n d  w h o  is  in ju r e d  th e r e b y  in  

th e ir  n o r m a l o p e r a tio n  c a n n o t  re c o v e r , y e t  on e 

w h o  w a s  in ju r e d  b y  th e  b o d y  o f  a  p e r s o n  h a n g in g  

on to  th e  h a n d le  o f  a  c a r  w h ile  in  s u c h  p o s it io n  is  

n o t  g u i l t y  o f  c o n tr ib u t o r y  n e g lig e n c e , n o r  c a n  h e 

be h e ld  to  h a v e  a s su m e d  th e  r i s k  o f  b e in g  so  in ­

ju r e d , a n d  h e  c a n  r e c o v e r . W e  c a n  see  n o  d iffer-  

3 0  e n ce  b e tw e e n  th e  p r o p o s it io n s .

I t  is  o b v io u s  t h a t  to  s ta n d  b e tw e e n  th e  tr a c k s  

u p o n  w h ic h  t r a in s  a r e  p a s s in g  is  d a n g e ro u s , n o t 

o n ly  b e c a u s e  th e  s p a c e  b e tw e e n  th e  c a r s  m a y  be 

to o  n a r r o w  to  p e r m it  th e m  to  p a s s  w it h o u t  in ­

ju r i n g  one, b u t  b e c a u s e  th e  s l ig h t e s t  m o v e m e n t 

w h ile  th e y  a r e  p a s s in g  s u b je c ts  o n e  to  th e  d a n g e r  

o f  in ju r y ,  a n d  a n y  p r o je c t io n  th e r e fr o m  is  l ia b le  

to  in ju r e  on e. T h e  p o s it io n  is  d a n g e r o u s  a n d  i t  

c a n  m a k e  n o  d iffe r e n c e  w h e th e r  th e  p r o je c t in g  

b o d y  is  t h a t  o f  a  h u m a n  b e in g  o r  o f  a n  in a n im a te  

o b je c t .
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J a n d e r u p  a n d  K a l le b e r g  c o u ld  n o t  r e ly  u p o n  

in v it a t io n  to  e x c u s e  th e ir  n e g lig e n t  c o n d u c t . N o r  

c o u ld  th e y  r e ly  u p o n  a  d ir e c t  o r d e r  t o  t a k e  u p  

s u c h  d a n g e r o u s  p o s it io n .

I n  McGrath v. D. L. & W. R. R . Go., 100 A t l .

R e p ., 753, th e  C o u r t  s a i d :

« I t  is  e q u a l ly  w e l l  s e t t le d  th a t  w h e r e  a  
p a s s e n g e r  k n o w s  t h a t  c o m p lia n c e  w it h  s u c h  
o r d e r  w i l l  s u b je c t  h im  to  d a n g e r  h e  c a n n o t  
e x c u s e  h im s e lf  fo r  t a k in g  th e  r i s k  b y  s a y in g  1() 
‘I  o n ly  d id  w h a t  I  w a s  t o ld . ’ A  r i s k  o f  th is  
k in d  w h ic h  is  e n t ir e ly  o b v io u s  a n d  w h ic h  h e  
k n o w in g ly  a ssu m e d , is  o n e  th e  r e s p o n s ib i l i ty  
fo r  w h ic h  h e  c a n n o t  s h i f t  fro m  h im s e lf  to  th e  

c a r r ie r .”

A n d  see

Chicago B. & 0 . R. Co. v. Hazzard, 26
111., 373 ;

Cinnon v. N. Y. & H. R • Co., 3 R o b t.,

2 5 ; 2 0

2 B e a c h  R y . L a w , 987 ;
Railroad Co. v. Carper, 112 I n d ., 2 6 ; 13 

N . E .  R e p ., 122.

i

POINT VI.
The negligence of defendant, if  H.ny, 

was not the proxim ate cause of the 
in ju ry  to Janderup and Kalleberg.

A d m it t in g  fo r  th e  p u r p o s e  o f  a r g u m e n t  t h a t  th e  

d e fe n d a n t  w a s  n e g lig e n t  in  f a i l in g  to  p r o v id e  a d e ­

q u a te  s t a t io n a l  f a c i l i t ie s ,  a n d  in  f a i l in g  to  p r o ­

v id e  a n  a d e q u a te  n u m b e r  o f  g u a r d s  a t  th e  s ta t io n , 

w e  s u b m it  s u c h  n e g lig e n c e  w a s  n o t  th e  p r o x im a te  

c a u s e  o f  th e  i n ju r y  to  J a n d e r u p  a n d  K a l le b e r g .

T h e  c a u s e  o f  th e ir  i n ju r y  w a s  ««not th e  fa i lu r e  

to  h a v e  a d e q u a te  s t a t io n a l  f a c i l i t ie s  o r  to  h a v e  a n  

a d e q u a te  n u m b e r  o f  g u a r d s  a t  th e  s ta t io n , b u t  th e

4 0
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n e g lig e n c e  o f  th e  in ju r e d  in  v o lu n t a r i ly  s e le c t in g  

s u c h  a  d a n g e r o u s  p o s it io n  to  a w a i t  th e  s to p p in g  
o f  th e  tr a in .

P la in t i f f s  w i l l  u n d o u b te d ly  a r g u e  t h a t  in a s m u c h  

a s  d e fe n d a n t  h a d  le a d  p a s s e n g e r s  to  b e lie v e  th a t  

th e y  c o u ld  b o a r d  th e  t r a in  fro m  th e  o p p o s ite  t r a c k  

th e y  w e r e  b o u n d  to  p r o t e c t  th e m  a g a in s t  l i a b i l i t y  

fr o m  i n j u r y  b y  p e r s o n s  ju m p in g  o n  c a r s  w h ile  in  

m o tio n , o f  w h ic h  p r a c t ic e  th e y  h a d  n o tic e .

W h i le  i t  m a y  b e  th a t  i t  w o u ld , u n d e r  s u c h  c i r ­

c u m s ta n c e s , b e  th e  d u t y  o f  th e  c o m p a n y  to  e x e r ­

c is e  re a s o n a b le  c a r e  t o  p r o t e c t  i t s  p a s s e n g e r s  fro m  

in ju r ie s  w h e n  t h e y  a r e  a t  a  p la c e  d e s ig n a te d  b y  

th e  d e fe n d a n t  fo r  th e m  to  s ta n d  a w a i t in g  th e  a r ­

r i v a l  o f  th e  t r a in ,  s u c h  d u t y  p re s u p p o s e s  th e  e x e r ­

c is e  o f  a  l ik e  d e g r e e  o f  c a r e  u p o n  th e  p a r t  o f  th e  

p a s s e n g e r  to  s e le c t  a  p o s it io n  n o t  o b v io u s ly  d a n ­

g e r o u s ;  a n d  w h e r e  th e  p a s s e n g e r  v o lu n t a r i ly  

2 0  p la c e s  h im s e lf  in  a  p o s it io n  w h e r e  h e  c a n n o t re ­

t r e a t  in  th e  p re s e n c e  o f  d a n g e r  w h ic h  h e  o b serve s  

b e fo re  s u c h  d a n g e r  b eco m es a c t u a l,  a n d  is  in ju r e d  

(a s  in  th e  J a n d e r u p  c a s e )  o r  w h e r e  h e  a ssu m e s  

s u c h  p o s it io n  a n d  s ta y s  th e r e  u n t i l  h e  c a n n o t  es­

c a p e  a  d a n g e r  h e  w a s  b o u n d  to  a n t ic ip a te , h is  

c o n d u c t  is  th e  p r o x im a te  c a u s e  o f  th e  in ju r y  he 

re c e iv e s . H a d  J a n d e r u p  a n d  K a l le b e r g  n o t  p la ce d  

th e m s e lv e s  b e tw e e n  th e  b o x  c a r  a n d  th e  a p p ro a c h ­

in g  t r a in ,  th e y  c o u ld  h a v e  s te p p e d  b a c k  a n d  avoid- 

30  ed  th e  i n ju r y  to  th e m . T h e  n e g lig e n c e  o f  d efen d ­

a n t, i f  a n y , in  n o t  p r e v e n t in g  th e  ju m p in g  on  th e  

c a r s  o f  in te n d in g  p a s s e n g e r s  w o u ld  n o t  h a v e  in ­

ju r e d  J a n d e r u p  a n d  K a l le b e r g  h a d  th e y  n o t  been  

in  th e  p o s it io n  t h e y  w e r e — th e  t a k in g  o f  w h ic h  

p o s it io n s  w a s  n e g lig e n t .

I t  c a n  n o t  J)e a r g u e d  t h a t  th e  c o m p a n y  w a s  

b o u n d  to  a n t ic ip a te  t h a t  J a n d e r u p  a n d  K a lle b e r g  

w o u ld  a s su m e  such* p o s it io n  a n d  t h a t  i t s  fa i lu r e  

40  to  p r e v e n t  p e rso n s  fr o m  ju m p in g  o n  m o v in g  c a r s
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w o u ld  c a r r y  th e m  a g a in s t  p e r s o n s  in  s u c h  a  p o ­

s it io n .

I n  Smith v. Public Service Corp., 78 N . J .  L .,

478, th e  C o u r t  o f  E r r o r s  a n d  A p p e a ls  ( b y  J u s ­

t ic e  T r e n c h a r d )  s a i d :

“ T h e  f a i lu r e  o f  th e  m o to rm a n  t o  s o u n d  th e  
b e ll  w a s  n o t  th e  n a t u r a l  a n d  p r o x im a te  c a u s e  
o f  th e  in ju r y .  I t  is  to  b e  o b s e rv e d  t h a t  i t  
w a s  n o t  n e c e s s a r y  to  r in g  i t  in  o r d e r  to  w a r n  1 0  
th e  d r iv e r  o f  th e  w a g o n  o f  th e  a p p r o a c h  o f  
th e  c a r , b e c a u s e  h e  o b s e rv e d  th e  c a r  p a s s in g  
th e  s tr e e t  in te r s e c t io n  b e fo r e  h is  h o r s e  h a d  
p a s s e d  o v e r  th e  c r o s s w a lk .”

S o  i n  th e  c a s e s  a t  b a r — th e  p o s it io n s  ta k e n  b y  

J a n d e r u p  a n d  K a l le b e r g  w e r e  o b v io u s ly  d a n g e r ­

o u s  a n d  w e r e  ta k e n  v o lu n t a r i ly .  T h e  h a n g in g  

m a n  w o u ld  n o t  h a v e  in ju r e d  th e m  e x c e p t  fo r  th e  

p o s it io n  v o lu n t a r i ly  ta k e n . T h e  p r o x im a te  c a u s e  

o f  th e ir  i n ju r y  w a s  t h e ir  o w n  n e g lig e n c e  in  ta k -  2 0  

in g  th e  o b v io u s ly  d a n g e r o u s  p o s it io n  a n d  n o t  th e  

n e g lig e n c e  o f  th e  d e fe n d a n t .

POINT VII.
The court erred in refusing to charge 

as requested by defendant the follow­
ing:

( a )  “ T h e  f a c t  t h a t  so m e  o f  th e  w o r k m e n  
h a d  b o a r d e d  th e  t r a in  fr o m  th e  s id e  a w a y  
fr o m  th e  p la t fo r m  b e fo r e  th e  d a y  o f  th e  a c c i-  30  
d e n t d o es  n o t  e s ta b lis h  a n  in v it a t io n  to  so  
b o a r d  th e  t r a in  o r  to  s ta n d  so  n e a r  th e  t r a c k s  
a s  to  e n d a n g e r  o n e ’s s a f e t y .”

I f  th e  d e fe n d a n t  h a d , a s  i t  c o n te n d e d , p r o v id e d  

a d e q u a te  s t a t io n a l  f a c i l i t ie s ,  th e  f a c t  t h a t  so m e 

o f  th e  w o r k m e n  p r io r  to  th e  d a y  o f  th e  a c c id e n t  

fo r  th e ir  o w n  c o n v e n ie n c e , o r  w it h  a  v ie w  to  i n ­

c r e a s in g  th e  p r o b a b i l i t y  o f  g e t t in g  a  s e a t, b o a r d e d  

th e  c a r s  fr o m  th e  s id e  a w a y  fr o m  th e  s ta t io n , 

c o u ld  n o t  b e  h e ld  to  e s ta b lis h  a n  in v it a t io n  to  d o
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so. N o r  w o u ld  th e  f a c t  t h a t  th e  d e ie n d a n t, k n o w ­

in g  th e y  h a d  d o n e  so , r e fr a in e d  fr o m  d r iv in g  th em  

o ff th e  c a r s  a n d  a w a y  fr o m  th e  t r a c k s  a m o u n t to  

a n  in v it a t io n  to  so  b o a rd  th e  t r a in .  M e re  a c q u ie s ­

c e n c e  o n  th e  p a r t  o f  th e  d e fe n d a n t  in  th e  u se  o f 

i t s  la n d s  in v o lv e s  n o  l ia b i l i t y .  Dieckman v. D. 
L. & W. R. R. Co., 81 N . J .  L .,  463 ; Corson v. At­
lantic City R. R. Co., 83 N . J .  L .,  519 ; Boden v. 
Boston Elevated Ry. Co., 205 M a ss ., 504 ; 91 N . 

10  E . ,  879. K n o w le d g e  o f  s u c h  u se , w h e r e  p ro p e r  

a r r a n g e m e n ts  h a v e  b e e n  o th e r w is e  p ro v id e d , does 

n o t  o f  i t s e l f  a m o u n t to  s u c h  in v ita t io n . Legge v. 
N. Y., N. H. & H. R. R. Co., 197 M a ss ., 83.

T h e  r e q u e s t  e m b o d ie d  a  c le a r  le g a l  p r in c ip le  a n d  

s h o u ld  h a v e  b ee n  c h a rg e d .

( b )  “ I f  p la in t i f f  to o k  u p  h is  p o s it io n  b y  
th e  b o x  c a r  a n d  b e tw e e n  i t  a n d  th e  t r a c k  on  
w h ic h  th e  a p p r o a c h in g  t r a in  w a s , fo r  th e  p u r- 

2 o  p o se  o f  in c r e a s in g  th e  p r o b a b i l i t y  o f  g e t t in g  
a  s e a t  w h e n  th e r e  w a s  a  la r g e  n u m b e r  w a it ­
in g  to  t a k e  th e  c a r s ,  a n d  h e  w o u ld  n o t  h a v e  
b ee n  in ju r e d  h a d  h e  n o t  o c c u p ie d  su c h  p o ­
s it io n , h e  c a n n o t  r e c o v e r .”

A g a in ,  i f  d e fe n d a n t , a s  i t  c o n te n d e d  h a d  s u p ­

p lie d  a d e q u a te  s ta t io n a l  fa c i l i t ie s ,  a n d  th e  in ju r e d  

h a d  ta k e n  u p  th e ir  p o s it io n s  a s  m e n tio n e d  fo r  

th e  p u r p o s e  o f  in c r e a s in g  th e  p r o b a b i l i t y  o f  g e t­

t in g  a  s e a t , a n d  b u t  fo r  th e  p o s it io n  o c c u p ie d  he

w o u ld  n o t h a v e  b e e n  in ju r e d , i t  is  c le a r ly  a p p a r-  
SO . .

e n t  t h a t  th e r e  c o u ld  b e  n o  r e c o v e r y . T h e  p o s it io n

ta k e n  w a s  o b v io u s ly  d a n g e r o u s  (M ilg e s , p . 72) . 

I f  th e n  in ju r e d  a s su m e d  s u c h  a  d a n g e ro u s  p o s i­

t io n  fo r  th e  p u r p o s e  o f  in c r e a s in g  th e  p r o b a b ility  

o f  g e t t in g  a  s e a t, h e  w a s  so  a c t in g  n o t  b e c a u se  o f  

n e c e s s ity  b u t  fo r  h is  o w n  c o n v e n ie n c e .

I n  Boden v. Boston Elevated R. R. Co., 205 
M a ss., 504, th e  C o u r t  s a id :

“ T h e r e  w a s  te s t im o n y  t h a t  o th e r  p e rso n s
4 0
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l ik e  th e  p la in t i f f  h a d  s o m e tim e s  g o n e  o u t 
u p o n  th is  p la t fo r m  a n d  m e t c a r s  w it h  a  v ie w  
to  in c r e a s e  th e  p r o b a b i l i t y  o f  t h e ir  g e t t in g  a  
s e a t  w h e n  th e r e  w a s  a  la r g e  n u m b e r  w a it in g  
to  ta k e  th e  c a r s  o n  th e  c o v e re d  p la t fo r m .
B u t  th is  w a s  c o n t r a r y  to  th e  p la in  in d ic a ­
t io n s  o f  th e  p u r p o s e  o f  th e  r a i lr o a d  c o m p a n y .
T h e y  w e n t  th e r e  n o t  in  th e  e x e r c is e  o f  th e ir  
r ig h t  a s  p a s s e n g e r s  b u t  a s  t r e s p a s s e r s  o r  a t  
le a s t  a s  m e re  lic e n s e e s .”

T h e  r e q u e s t  s h o u ld  h a v e  b e e n  c h a r g e d :
l o

(c) “Decedent, by taking the position he 
did between the box car and the track upon 
which the train was approaching assumed 
the risks of such position.

T h e  p o s it io n  a s s u m e d  w a s  o b v io u s ly  d a n g e ro u s .

O n e  w h o  ta k e s  u p  a n  o b v io u s ly  d a n g e r o u s  p o s i­

t io n  a s su m e s  th e  r is k s  o f  th e  p o s it io n . N o  c i t a ­

t io n s  a r e  n e c e s s a r y  to  s u s t a in  s u c h  w e l l  e s ta b ­

lis h e d  p r in c ip le s  o f  la w .

20
POINT V III.

For tlie reasons hereinbefore set out, 
the verdicts should be set aside.

E dwards & Sm ith ,

Attorneys of Defendant-Appellant.

E dwin F. Sm ith ,
O f  C o u n s e l. .

no
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