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NEwW JERSEY SUPREME COURT.

The Lehigh Valley Railroad ]

Company, In Case

On Postea, §C
Cornelius Stewart and Joseph

C Stewart.

McCarter and Keen, Attorneys.

As yet, of the eleventh day of July; A. D. eighteen hundred
and seventy-two.
Witness, MERCER BEASLEY, Esq.,
Chief Justice.
Benj. F. Lee, Clerk.

Hudson County, ss:— Cornelius Stewart and Joseph C. Stew-
at, the defendants in this suit, were summoned to answer The
Lehigh. Valley Railroad Company, the plaintiffs therein, of a
pleaof trespass on the case upon promises, and thereupon the
plaintiffs, by McCarter & Keen, their attorneys, complain. For
that whereas the said defendants heretofore, to wit, on the first
% °f June, in the year one thousand eight hundred and
seventy-two, at Newark, in the county of Essex, were indebted
tothe plaintiffs in the sum of twenty-thousand dollars, for divers
reasonable tolls before that time, and then due, and of right
Payable by the defendants to the plaintiffs according to the
form of the statute in such case made and provided, for the pas-
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sage before that time over the Morris canal of divers hoat«
goods, cattle, passengers, produce and merchandise of the sad
defendants.

And for that whereas, also, the defendants heretofore, to wt)
on the first day of June, in the year of our Lord one thousand
eight hundred and seventy-two, at Hudson City, in the counxk
of Hudson, was indebted to the plaintiffs in the sum of twaty"
thousand dollars, for goods, wares and merchandise before thet
time sold and delivered by the plaintiffs to the defendants, &

10 their request; and in twenty thousand dollars for work andl
labor before that time done and performed, and materials fiq
nished by the plaintiffs for the defendants at their request; ag
in twenty thousand dollars for so much money by the pantiffs
before that time lent and advanced to the defendants at ther
request; and in twenty thousand dollars for so much money by
the plaintiffs before that time paid for the use of the defendants
at their request; and in twenty thousand dollars for so mrch
money by the defendants before that time had and received, f
the use of the plaintiffs; and in twenty thousand dollars fir

20 interest upon, and for the forbearance by the plaintiffs to tte
defendants, at their request, of divers large sums of nurey
before that time due and owing from the defendants to ttg
plaintiffs; and in twenty thousand dollars for so much noney
then and there found to be due from the defendants to tte
plaintiffs, on an account stated between them, and being ©
indebted, the defendants, in consideration thereof, then and there
promised the plaintiffs to pay them the said several suns d
money on request, yet the defendants have disregarded thar
said several promises, and have not paid the said several sms

30 of money, nor any of them, or any part thereof, although dten
requested so to do, but to do so have hitherto wholly refused,
and still do refuse, to the damage of the plaintiffs twenty thoux
sand dollars, and, therefore, they bring their suit, &c.

[Notice is. hereby given that this action is brought to recover
the amount due on a certain book account.]

And the said defendants, by Jacob Vanatta, their attorney,
come and defend the wrong and injury when &c., and say, that
they did not undertake in manner and form as the said plainti
has above thereof complained against them, and of this they

40 put themselves upon the country, &c.
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Adfor a further plea in this behalf by leave of the court
ety this purpose first had and obtained, according to the
fmf the statute in such case made and provided, the said
C&’lh‘tSsay that the said plaintiff ought not to have or main-
tanits afaresaid action thereof against them, because they say,
ttat dter the said supposed promises and undertakings of the
ladddedhrts in the said declaration mentioned, and before
fecommeenet of the said action of the said plaintiff in this
Ikl to wit, on the first day of June, eighteen hundred and
Lty to wit: At Jersey City, in the said county of Hud-
SI;ﬂ’ESHld defendants paid to the said plaintiff the said several
Jamsd’ NOrEy in the said declaration mentioned, except t e
antf nine thousand six hundred and thirty-four dollars and
Iagtytvo cents, parcel of the said several sums of money in
ttesaddeclaration mentioned; and as to the said sum of nine
thosad six hundred and thirty-four dollars and eighty two
axts the said defendants say, that heretofore, to wit, on the
Wﬂt}‘l‘ilﬁiday of January, in the year eighteen hundred an
é)iydgh towit: At Jersey City, in the said county of Hudson,
a&ItéIlCOrporation of the State of New dJersey, called an
k[Wlby‘the name of The Morris Canal and Banking Company,
byaoatain agreement in writing, sealed with the common seal
d'the said The Morris Canal and Banking Company, and also
wh the seals of the said defendants, the date whereof is a
catanhayjmd year therein mentioned, to wit: the day and
}QI‘]SG: aforesaid, which agreement after reciting, that whereas
tleedefendants proposed to organize and carry on a  freight

[]jlﬁ’ for the transportation of goods, wares and merchandise,
UMand'over the Morris Canal for the consideration of one
(ﬁ]&'paid by the said defendants to the said Morris Canal and
Bl'kil’gCOmpany; and for the purpose of enabling the said
I dHadhts to organize and carry on the said freight line, did
gat and lease unto the said defendants for the term of five
yearsﬁ(lnthe date of said agreement, thirty-two canal boats in
ihé!ﬂ.dagreement mentioned and described, and therein valued
s the value in the aggregate of fifteen thousand nine hundred
md sixty-five dollars; and the said The Morris Canal and
I Ih’kl’gCompany in and by the said agreement did agree with
fhesaid defendants to allow to thorn, the said defendants, a drawv
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back of one-half of the tolls charged to and paid by the sad
defendants to the said The Morris Canal and Banking Conpany
upon all such merchandise, lumber, plaster and bituminous e
as should be transported by the said defendants in the boats o
the said freight line westward upon said canal, and also ym
all articles that should be transported by the said defendants in
thp boats of said freight line eastward upon said canal, edet
charcoal, mineral coal, oil, iron ore, lime in bulk, linestone
posts and rails, railroad ties, zinc ore and wood.

And in and by the said agreement the said The Morris Cael
and Banking Company did agree with the said defendants, that
the boats of the said freight line should have the same privilege
of loading other freight at Port Delaware and Port Washington j
as were afforded and possessed by The New Jersey and Pennsyl-
vania Freight Line; further, that no drawback from tte
established rates of tolls should be allowed to any other party
or parties competing with the said freight line of the sad
defendants, for the same business, upon and over the Mbis
Canal, during the said term of five years, unless the sid
defendants should, by negligence, carelessness or otherwise, fal
to secure and maintain the business which it was contenplated
and intended should be transacted and carried on by the sad
freight line of the said defendants.

And the said The Morris Canal and Banking Company, in
and by the said agreement, did further agree, that the sad
defendants might terminate the said agreement at the expira-
tion of the first year thereof, upon giving to the said The
Morris Canal, and Banking Company three months’ notice, in,
writing, of their intention so to do. Whenever the said agree-
ment should be terminated, the said The Morris Canal ad
Banking Company would take from the defendants the boats
employed in the said freight line, at their proper value as ol
boats; and in and by the said agreement the said The Morns
Canal and Banking Company did further agree that if these
defendants should well and faithfully fulfill all the covenants
and stipulations in the said agreement contained, on their par
to be done and performed, the said The Morris Canal and Bank-
ing Company would, from time to time, give lawful bills of sae
for such of the boats, in &aid agreement mentioned, as mig *

become unfit for use in said freight line.
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Ad in and by the said agreement the said defendants, for
adin consideration of one dollar to them in hand paid by the
isid The Morris Canal and Banking Company, and of the
ipavileges to them granted by the said agreement, did covenant
jadagree to and with the said The Morris Canal and Banking
Cnpany to pay to the said The Morris Canal and Banking
Cpary the aforesaid sum of fifteen thousand nine hundred
ad sixty-five dollars for the said boats, as in said agreement
descibed, in ten equal' semi-annual payments (installments), the
fit installment to be due and payable on the fifteenth day of
Juy; one thousand eight hundred and sixty-eight, with interest
athe rate of seven per cent, upon the said installment, and
theamount of installments unpaid.

And the said The Morris Canal and Banking Company, in
ad by the said agreement, did covenant and agree to give to
thesaid defendants lawful bills of sale for the before mentioned
heets upon the payment of the tenth semi-annual installment
above mentioned.

And the said defendants, in and by the said agreement, did

firther agree to furnish the said boats with the necessary rig-
Igrg and with competent and capable captains and crew, and
to employ the said boats in a freight line upon and over the
sad The Morris Canal, exclusively, unless upon the written
ceat of the said The Morris Canal and Banking Company,
Tandto keep each of said boats in good repair during the said
temof five years, &c., so long as the same should be fit to run
wuthe said line; and the said defendants, in and by the same
agreemrent, did further agree to keep the number of boats in
sad freight line during the said term of five years equal to the
munber of boats by said agreement granted and leased to the
sud defendants, unless the consent of the said The Morris
Cirdl and Banking Company thereto, in writing, should be first
hed and obtained.

And the said defendants in and by the said agreement, did
further agree to pay to the said The Morris Canal and Banking
Conpany, full rates of toll according to the printed rates of tolls
fr the time being, or established and published by the said The
Morris Canal and Banking. Company, upon all articles which
~Nght be transported upon and over the Morris Canal in the
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said boats employed in the said freight line as by reference to
the said agreement will fully appear; and the said defendants
further say, that after the making of the said agreement, to
wit, on the first day of February, in the year eighteen hundred
and sixty-eight, to wit: At Jersey City, in the county of Hud
son aforesaid, the said defendants did organize and put in
operation the freight line mentioned in the said agreement, ad
included therein the boats named in said agreement and aher
boats of the said defendants, and from thence hitherto lae
carried on the said freight line so constituted as aforesaid fix
the transportation of goods, wares and merchandise, upon ad
over the Morris Canal pursuant and according to the teras!
true intent and meaning of the said agreement, and fromtle |
making of the said agreement hitherto, the said defendants ai
all times, and continually, have well and faithfully performed,
fulfilled and kept, all and every of the covenants, stipulations
and agreements in the said agreement contained on their parttol
be done, performed and kept; and the said defendants fixtha:
say that afterwards, to wit, on the first day of April, eighteen]
hundred and seventy-one, to wit: At Jersey City, in the sad
county of Hudson, the said The Morris Canal and Banking
Company leased and demised for a term not yet ended, tothe
said plaintiff, the canal of the said The Morris Canal and Bank
ing Company, commonly called the Morris Canal, with all ofits
boats, property, works, appurtenances and franchises, powes
and privileges, and also assigned to the said plaintiff all contracts
and agreements and rights in action of the said The Mbmis
Canal and Banking Company, including the said agreements ©
as aforesaid made between the said -defendants and the said Tre
Morris Canal and Banking Company, and the said plaintiff!
accepted the said assignment of the said agreement and adopted
the said agreement as their own, and have received the berefits I
thereof and promised and agreed to fulfill and perform the sane i
for and on the part of the said The Morris Canal and Banking I
Company, so far as the same remained unperformed and was to
be performed, observed and kept by the said The Morris “am
and Banking Company. ;
And the said defendants further say, that under and by
of and in pursuance of the said agreement so as aforesaidina e I
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betveen the defendants and the said The Morris Canal and
Baking Company, the said defendants from the thirty-first day
o Margi, eighteen hundred and seventy-one, to wit, the first
day of January, eighteen hundred and seventy-two, in the boats
d the said freight line of the said defendants, including as well
the boats named in the said agreement as other boats of the
sd defendants which were rented of the said plaintiffs, and
addd to and made a part of the said freight line, upon and over
theMorris Canal did transport divers large quantities of mer-
cdandisg lumber, plaster and bituminous coal westward upon
sad canal; and also in the boats of the said freight line did
transpart divers large quantities of merchandise, goods, chattels
ad personal property eastward upon said canal (not including
charooal, mineral-coal, ore, iron ore, lime in bulk, limestone,
pts and rails, railroad ties, zinc ore, nor wood), in respect of,
adupon which a large amount, to the sum of nineteen thousand
twohundred and sixty-nine dollars and sixty-four cents of tolls
acreed to the said plaintiffs as lessee and assigns of the said
Tre Morris Canal and Banking Company, and upon which tolls,
byvirtue of the said agreement between the said defendants
andthe said The Morris Canal and Banking Company, the said
defendants became and are entitled to a drawback of one-half,
anounting to a large sum of money, to wit: to the said sum of
nire thousand six hundred and thirty-four dollars and eighty-
twocents, first in this plea mentioned, which is a parcel of the
sadseveral sums of money in the said declaration mentioned
and demanded.

And the said defendants, in fact, further say, that at and
before the commencement of the said action, the said plaintiff
wes and from thence hitherto hath been, and still is, indebted
tosaid defendants, for and on account of the drawback aforesaid,
tnalarge sum of money, to wit: in the sum last above named,
which said sum of money so due and owing from the said plain-
tiff to the said defendants, equals the damage sustained by the
8ld plaintiff, by reason of the non-payment by the said defend-
atsto the said plaintiff, of the said sum of nine thousand six
undred and thirty-four dollars and eighty-two cents first in
®plea first mentioned, and the said sum so due from the
Sid plaintiff to the said defendants, they, the said defendants,
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are ready and willing, and hereby offer to set off and allowto
the said plaintiff in full payment and satisfaction of the sad
sum of nine thousand six hundred and thirty-four dollars ad
eighty-two cents, first in this plea mentioned, according to the
form of the statute in such case made and provided, and ths
the said defendants are ready to verify, wherefore they pay
judgment, if the said plaintiff ought to have or maintain its
aforesaid action thereof against them.

1* And the said plaintiffs, as to the plea of the said ddend
ants by them first above pleaded, and whereof they have pt
themselves upon the country, do the like.

2. And as to the plea of the said defendants by them secondly
above pleaded, the said plaintiffs say that they ought not tole
barred from having or maintaining their aforesaid action thereof
against the said defendants by reason of anything in the sad
second plea alleged, because (protesting that the defendants dd
not at the time in the said second plea mentioned, or at ay
other time, pay to the plaintiffs the said several sums of ey
in the said declaration mentioned, except the sum of nine thox
sand six hundred and thirty-four dollars and eighty-two cats
or any of them, or any part thereof) they say that the said sum
of nineteen thousand two hundred and sixty-nine dollars ad
eighty-four cents, in the said second plea mentioned, and which
is therein alleged to have accrued to the plaintiffs as tolls in
respect of the transportation of the merchandise, goods, chattels
and personal property transported on said canal by the sad
defendants, did not, nor did any part thereof, accrue to the
plaintiffs in respect of any merchandise, goods and chattels
transported by the said defendants over said canal, in the said
thirty-two boats, by the said agreement leased to said defend-
ants by The Morris Canal and Banking Company, but the
whole of the last said sum of money accrued and became due to
the plaintiffs in respect of and upon the transportation of the
said goods and chattels, in the said second pl*a mentioned, over
the said canal in divers other boats of the said defendants,
exclusive of and in addition to the said thirty-two boats s
leased to the said* defendants by the said Morris Canal and
Banking Company, by the said agreement in the said second
plea set forth, and this the said plaintiffs are ready to verify,
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wherefore they pray judgment; their damages by them sus-
tained on occasion of the not performing of the said several
promises and undertaking in the said declaration mentioned to
be adjudged to them, &c.

3 And for a further replication to the said second plea, the
said plaintiffs, by leave of the court here, for that purpose first
had and obtained, according to the form of the statute in such
cae made and provided, say,, that they ought not to be barred
from having or maintaining their aforesaid action thereof
against the said defendants, by reason of anything in the said
second plea alleged, because they say that the said defendant,
Cornelius Stewart, was, at the time of the making and entering
into of the said lease and agreement in the said second plea
mentioned, and for a long space of time prior thereto, to wit:
five years, had been one of the directors of The Morris Canal
and Banking Company, and as such director was present at and
participated in the meeting of directors at which the said lease
and contract wao authorized by the said Board of Directors of
The Morris Canal and Banking Company, and remained and
continued one of the directors of said company from the time of
the execution of the said lease and agreement until after the
said The Morris Canal and Banking Company leased and
demised to the said plaintiffs the said canal, with its boats,
property, works, appendages and- franchises, powers and privi-
leges, and the said plaintiffs did not adopt the said agreement
astheir own, and did not promise and agree to fulfill and per-
form the same for and on the part of the said The Morris Canal
and Banking Company, in manner and form as the said defend-
ants have in their said second plea alleged; and this the said
plaintiffs are ready to verify, wherefore they pray judgment
and their damages by them sustained, on occasion of the not
performing the said several promises and undertakings in the
said declaration mentioned, to be adjudged to them, &c.

And the said defendants say, that the first replication of the
said plaintiffs to the said second plea of the said defendants, and

e matters therein contained, in manner and form as the same
are above pleaded and set forth, are not sufficient in law for the
s plaintiffs to have or maintain their aforesaid action thereof
against the said defendants, and that the said defendants are not
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bound by law to answer the same, and this the said defendants
are ready to verify, wherefore, by reason of the insufficiency of
the said replication in this behalf, the said defendants pray
judgment if the said plaintiffs ought to have or maintain ther
aforesaid action thereof against them, &c.

To theplaintiff above named, or whom it may concern:

Notice is hereby given by leave of the court that the defend-
ants on the trial of this action, under the plea of the general
issue, pursuant to the statute in such Case made and provided,
intend to give in evidence in bar of the said action, the special
matter hereinafter mentioned, to wit:

1st. That the tolls claimed by the plaintiff in this action
wholly and entirely arose and accrued under and in pursuance,
execution and performance of the agreement, a copy whereof
is hereunto annexed and marked Schedule A, and that the
said plaintiff at the said times when, &c., in the declaration
mentioned, was the assignee of and subject to and bound by the
said agreement.

2d. That when the said agreement was made, executed and
delivered, to wit: on the twenty-ninth day of January, eighteen
hundred and sixty-eight, The Morris Canal and Banking Com
pany had notice and knew that the said defendants construed
and understood the said agreement as entitling them, the sad
defendants, to the drawback of fifty per cent, therein provided
for, as well on and in respect of goods carried on all boats em
ployed in said freight line, extra of the thirty-two boats sped-
ally mentioned in said agreement, as on and in respect of goods
carried in the said thirty-two boats ; that said The Morris Caral
and Banking Company then gave the same construction to and
had the said understanding of the said agreement, and that, in
pursuance of that construction and understanding of said agree-
ment, the said The Morris Canal and Banking Company, fro®
the making of the said agreement until the first day of Apri,
eighteen hundred and seventy-one, continually in every year
and on every occasion of accounting with the said defendants in
respect of said tolls allowed to the defendants, a drawback o
fifty per cent, on all the tolls charged on the goods carried on
all the boats which the defendants used in the said freight line,
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asswell in respect of the goods carried in all boats extra of the
said thirty-two boats, as in respect of'the goods carried in said
thirty-two boats named in said agreement, of all which the plain-
tiff had notice when it became the assignee of said agreement.

3d. That if the defendants be allowed said drawback as here-
inbefore claimed, there will be due to the defendants from the
plaintiff in respect thereof the sum of nine thousand six hun-
dred and thirty-four dollars and eighty-two cents, with interest
since the first day of April, eighteen hundred and seventy-one,
being just equal in amount to the amount claimed by the plain-
tiff of the defendants in this action.

Schedule A

This agreement made this twenty-ninth day of January, in
the year of our Lord one thousand eight hundred and sixty-
eight, between The Morris Canal and Banking Company, a body
corporate of the state of New dJersey, party of the first part,
and Cornelius Stewart, of the township of Lebanon, in the
county of Hunterdon, and Joseph C. Stewart, of the township
of Washington, in the county of Warren, and state aforesaid,
partners in business, trading in the name, style and firm of C.
Stewart & Son, parties of the second part, witnesseth:

That whereas the parties of the second part propose to organ-
ize and carry on a freight line for the transportation of goods,
wares and merchandise upon and over the Morris Canal.

Now the said party of the first part for and in consideration
of the sum of one dollar, lawful money of the"United States, to
them in hand paid by them’ the said parties of the second part
at and before the delivery of these presents, the 'receipt whereof
is hereby acknowledged and for the purpose of enabling the
said parties of the second part to organize and carry on the
said freight line do hereby grant and lease unto the said parties
of the second part the following named boats (the value of each
oeing herein expressed and set forth) for the term of five years
from the date hereof to wit;
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The total valuation of said boats being ($15,965) fifteen thou-
sand nine hundred and sixty-five dollars, and the said parties of
the second part for and in consideration of the sum of oe
dollar, lawful money of the United States, to them in hand paid
by the said party of the first part, at and before the delivery o
these presents, the receipt whereof is hereby acknowledged an
of the privileges to them granted herein contained for themselves,
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thair heirs, executors and administrators, do covenant and agree
to and with the said party of the first part,to pay them, the
sad party of the first part, the aforesaid sum of fifteen thousand
nre hundred and sixty-five dollars for the said boats as above
desaribed, in ten equal semi-annual installments, the first install-
nat to be due and payable on the fifteenth day of July, one
thousand eight hundred and sixty-eight, with interest at the rate
o seven per cent, upon the said installment, and the amount of
installment unpaid, and the said party of the first part do hereby
oovenant and agree to give the said parties of the second part,
lawful bills of sale for the before mentioned boats, upon the
paymrent of the tenth semi-annual installment above mentioned.

And the said parties of the second part do hereby agree to
fumish the said boats with the necessary rigging and with com-
ptert and capable captains and crews, and to employ the said
boats in a freight line upon and over the Morris Canal exclu-
sively, unless upon the written consent of the party of the first
pat, and to keep, each of the said boats in good repairs during
the said term of five years or as long as the same are fit to run
in the said line; and the said parties of the second part do
further agree to keep the number of boats in the said freight
lire during the said term of five years, equal to the number of
boats herein granted and leased to them, the said parties of the
second part, unless the consent of the said party of the first
pert thereto in writing be first had and obtained.

And the said parties of the second part do hereby further
agree to pay to the said party of the first part full* rates of toll
according to the printed rates of tolls for the time being, as
established and published by the said party of the first part,
upm all articles which may be transported upon and over the
Morris Canal in the said boats employed in the said freight line.

And the said party of the first part do hereby agree to allow
the said parties of second part a drawback of one-half of such
talls upon all such merchandise, lumber, plaster and bituminous
®d, as shall be transported by the said parties of the second
Pat in the boats of the said freight line westward upon the said
camal; and also upon all articles that shall be transported by
the said parties of the second part in the boats of the said freight
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line eastward upon the said canal, except charcoal, mineral ael
ice, iron ore, lime in bulk, limestone, post and rails, railroad
ties, zinc ore and wood.

And the said party of the first part do hereby agree toad
with the said parties of the second part, that the boats of the
said freight line shall have the same privileges of loading aher
freight at Port Delaware and Port Washington as are row
afforded to and possessed by the New Jersey and Pennsylvania
freight line.

And the said party of the first part do further agree toad
with the parties of the second part, that no drawback from tte
established rates of tolls shall be allowed to any other party a
parties competing with the said freight line of the parties of the
second part, for the same business, upon and over the Mums
Canal, during the said term of five years, unless the sad
parties of the second part shall, by negligence, carelessness,
or otherwise fail to secure and maintain the business, whch
it is contemplated and intended shall be transacted and ca
ried on by the said freight line of the said parties of the sud]
part.

And the said party of the first part do hereby agree that the
party of the second part may terminate this lease at the expra-
tion of the first year thereof, upon giving to them, the said party
of the first part, three months notice in writing, of their inten-
tions so to do, and whenever this lease is terminated, the party
of the first part will take from the party of the second part, the
boats employed in the said freight line, at their proper value &
coal boats.

And the said party of the first part do hereby agree, thatif
the said party of the second part do well and faithfully fulfill all
the covenants and stipulations herein contained on their part o
be done and performed; the said party of the first part will,
from time to time, give lawful bills of sale for such of the before
mentioned boats as may become unfit for use in the said freight
line. '

In witness whereof, the party of the first part have caused
these presents to be signed by their president, and the corporate
seal of the said company to be hereunto affixed; and the st
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parties of the second part have hereunto set their hands and
sals the day and year first above mentioned.

W. H. TALGOTT, President.

Attest: Jonn Rogers , decretory, [1.s.]

Signed, sealed and delivered in the presence of

Cornelius Stewart, [l.s.]

Joseph C. Stewart, [1.s.]

John Rogers.

It is understood and agreed that the boats named in the fore-
guing lease and contract, are, on this twenty-ninth day of Janu-
ay, A. D. 1868, delivered to and in the possession of the said
parties of the second part.

Cornelius Stewart & Son.

Please take notice, that on Saturday, the thirteenth of Sep-
terber, 1873, at nine o’clock in the forenoon, before Hon. Van- 20
deve Dalrimple, at his chambers, at Morristown, I will apply
for an order or rule permitting the defendants to amend their
pleadings in this case, in this, to wit: to add to the plea of pay-
et already and in due season pleaded, a notice of set off, pur-
suart to the statute in such case made and provided, a copy of
which notice I heretofore sent to you. If that be denied, I shall
akleave to amend the second plea, by averring in substance
| therein, that from and after the making of the agreement set
I ot in that plea, until the first of April, 1871, The Morris Canal
and Banking Company continually in every year and on every
! occasion of accounting, allowed to the defendants a drawback of
fifty per cent, on all the tolls.charged on the boats which the
defendants employed in the said freight line, in respect of all
and every of the goods, wares and merchandise for which a
drawback was by said agreement to be allowed, as well on and
iarespect of all boats, extra of the thirty-two boats mentioned
| IMsaid agreement, which were used and employed by the said
defendants in the said freight line, as on and in respect of the
tkirty-two boats named in said agreement, and that The Morris
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Canal and Banking Company, during all that time unchrsiood
construed and applied said agreement as the sad ddaais
understood and construed the same, and as the same is axx
strued and sought to be applied in and by the said second dea
of which the said plaintiffs had notice when they became the.
lessees of the property of The Morris Canal and Banking Com1
>and assignees of said agreement.
Sept. 5, 1873.
Yours, &c.,
JACOB VANATTA,
Attorney of Defendants.
To Messrs. McCABTEB & KEEN,

Attorneys of Plaintiffs.

10

Replication.

The court having heard the argument of counsel, ?md tte I
court having duly considered the same, and being of the opimion 1
that the plea filed by the defendants is bad, it is ordered that I

judgment be entered accordingly in favor of the plaintiff on sad j
demurrer.

20 Entered May 4, 1874, as of Nov. Term, 1873, on motion of
McCABTEB, & KEEN, A:tys.

The above named defendants having filed, by leave of Mr. I
Justice Dalrimple, a notice of special matter to be annexed to 1
the plea of general issue in the above case, and a motion having 1
been made at the November term last, of this court, in behalf I
of the plaintiff, to strike out said notice, and the said motion to I
strike out having been heard by the court, on argument by the I
counsel of the respective parties, and the court having taken

—

time until the present term to consider the same, it is ordered
30 that the said notice be, and the same is hereby stricken out, 1
with costs.
Entered May 7th, 1874, on motion of

McCABTEB & KEEN,
Attys. of Pliffs-
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Therefore, let a jury thereupon come before the Chief Justice
or soe other justice of the Supreme Court of the state of New
Jersey, at a Circuit Court to be holden at Hudson City, in and
forthe county of Hudson, on the first Tuesday of October, in
theyear of our Lord one thousand eight hundred and seventy-
for, by whom, &c., and the same day is given to the parties
aforesaid, there, &c.

And now at this day, to wit, the fourth day of November,
A D. eighteen hundred and seventy-four, before our said
Suprene Court at Trenton, come the said plaintiffs by their
attorneys aforesaid, and the justice before whom, &c., having
gat hither his record had before him, in these words, to wit:

Afterwards, that is to say, on the twenty-ninth day of Octo-
ber, in the year of our Lord one thousand eight hundred and
seventy-four, before the Honorable Joseph D. Bedle, one of the
Justices of the Supreme Court of Judicature, of the state of New
Jersey, according to the form of the statute in such case made
and provided, come the within named; The Lehigh Valley Rail-
ad Company, by their attorneys within named, as well as
likewise come the within named Cornelius Stewart and Joseph
C Stewart, by their attorney, also within named, and the jurors
of the jury, whereof mention is within made, being summoned,
also come, who, to speak the truth of the matters within con-
tained, being chosen, tried and sworn, say upon their oath, that
the said Cornelius Stewart and Joseph C. Stewart did undertake
and promise in manner and form, as the said The Lehigh Valley
Railroad Compa'ny have within complained against them; and
that the said Cornelius Stewart and Joseph C. Stewart, did not,
at the time and place mentioned in the' second plea of the said
Cornelius Stewart and Joseph C. Stewart, or at any other time,
pay to the said The Lehigh Valley Railroad Company, the said
several sums of money in the said declaration mentioned; and
they assess the damages of the said The Lehigh Valley Railroad
Company, on occasion of the not performing the promises and
undertakings within mentioned, over and above their costs and
charges by them about their suit in this behalf, expended to ten
thousand six hundred and thirteen dollars and thirty-four cents,
and for those costs and charges six cents.

Therefore it is considered that the said The Lehigh Valley

3
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Railroad Company do recover against the said Cornelius Stewart
and Joseph C. Stewart there said damages by the jurors in form
aforesaid, found to ten thousand six hundred and thirteen dollars
and twenty-four cents, and also two hundred and forty-three
dollars and forty-four cents for their costs and charges aforesaid,
by the court now here adjudged to the plaintiffs and with their
assent, which said damages, costs and charges in the whole,
amount to ten thousand eight hundred and fifty-six dollars and
sixty-eight cents.

10  Judgment signed this fourth day of November A. D. eighteen
hundred and seventy-four.

M. BEASLEY, G

I, Benj. F. Lee, Clerk of the Supreme'Court of the State of
New dJersey, do certify that the foregoing is a true copy of the
judgment in the above stated“cause, as the same remains of
record in my office.

In testimony whereof I have hereto set my hand and
[1.s.] seal of said court at Trenton, this twenty-eighthi day of
November, A. D. eighteen hundred and seventy-four.

Benj. F. Lee, Clak

Depositions.

October Term, 1874. Before Hon. Joseph D. Bedle , Jus-
tice— with a jury.

Thomas McCarter, Esq., for plaintiffs.
Jacob Vanatta, and Leon Abbett, Esqs., for defendants.

Mr. McCarter stated the case on the *part of the plaintiffs,
and offered evidence, as follows :

Thomas K. Johnson, sworn for plaintiffs, testified as follows,

on direct examination—
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Tama clerk in the office of the Secretary of State ; I have
withme a document relating to the lease of the Morris canal;
Thave the original lease filed in the office of the Secretary of
Sate.  [Witness produces a document.]

Mr. McCarter. This is not the original lease, it is a consent
tothe lease, signed by a majority of the stockholders.

[Defendants admit the signature of Cornelius Stewart.]

[Plaintiff offers the document in evidence.]

M. Vanatta. 1f the plaintiff can make if legitimate evi-
derce then it may go in, but we object now on the ground that
o affidavit of the stockholder will satisfy the first section of the
act of 1871, except the affidavit of the man subscribing. No
objection is made to the order of proof.

The Court. My judgment is that it does not require the
affidavit of the stockholder. You may consider that as the
ruling of the court. I will admit the paper. The effect of it
will be determined hereafter. And thereupon the defendants
excepted, and prayed that their exception might be sealed, and
it is sealed accordingly.

.s.] J. D. BEDLE,
Justice Supreme Court.

Mr. Vanatta. 1t would not be competent evidence unless
preceded by a lease duly authorized, and if they show a lease
duly authorized then probably this would be competent, but if
they fail to show a lease duly authorized, then we do not wish
to regard this as in, and we object to it because we apprehend
they cannot make it legitimate.

[Plaintiff offers in evidence the lease of The Morris Canal to
The Lehigh Valley Railroad Company, dated May 4th, 1871.]

[Defendants object to its being received, on the ground that
there is no authority from the state of New Jersey to make the

lease to a foreign corporation.]

Adjourned for the day.

Second Day. Oct. 27th, 1874.

Plaintiff offers in evidence Pam. Laws of Pennsylvania, 1870,
P 31, Act No. 8, approved February 17th, 1870. Also laws
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of 1871, p. 248, No. 235, approved May 3, 1874. Also clls
the attention of the court to Pam. Laws of New dJersey, 180,

p. 313. Also offers in evidence laws of Pennsylvania 1853
No. 1, p. 1. *

Jacob F. Randolph, sworn for plaintiffs, testified as follows:

Direct examination—I am President of The Morris Canal
Company; hawe held that position about five years; I wes
president of the company at the time the canal and its works
were transferred to the Lehigh Valley Railroad Company.

Quest. Acquainted with its works ?

Ans. Yes sir.

Quest. At that time did the Lehigh Valley Railroad Conpany
have a railroad bridge across the Delaware at Easton ?

Ans. They had.

Quest. Where is the western terminus of the Morris Canal?

Ans. At Phillipsburg opposite Easton.

Quest. At the time of that lease, did the Lehigh Valley Rail-
road connect with the Morris Canal so that merchandise could
be transported in a direct line from one to the other ?

Ans. They did form a continuous route.

Quest. Did you know how long that state of things had con-
tinued prior to 1871 ?

Ans. 1 believe it to have commenced about 1855.

Cross-examination—

Quest. The Morris Canal passes under the bridge of the
Lehigh Valley Railroad Company,,doesn’t it?

Ans. To get into the river, yes.

Quest. There is about what difference in the elevation; that
is, how much above the canal are the tracks of the railroad on
the bridge ?

Ans. 1 can’t say.

Quest. Some 30 to 50 feet ?

Ans. 1 could not say; I have never measured it; I guess at
least 18 feet.

Quest. Then when you get on the New Jersey side, or‘at the
New Jersey end of the bridge, there is a side track running
down the river, isn’t there ?
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Ans. There are a good many tracks; I don’t know which
track you refer to. * '

Qest. Whereabouts do they transfer coal from the Lehigh
Valley road to the Morris Canal ?

Ans. Immediately after crossing the bridge; the Lehigh
Valley extend their track to the Morris Canal property.

Qest. What distance is it from the easterly end of the bridge
towhere they reach the Morris Canal property ?

Ans. We have two or three connections with them ; the one
connection the Lehigh Valley built as far as their property run,
ard the Morris Canal Company built the rest; we have another
connection where the Lehigh Valley built the whole connection,
extending the rails perhaps three quarters of a mile down on
the Morris Canal property.

Quest. You have got on the New Jersey side of the Delaware
river shoots or dumps where you dump the coal from the rail-
1oad cars into the canal boats ?

Ans. Yes.

Quest. About how far from the New Jersey end of the bridge
are those dumps ?

Ans. Three-eighths of a mile, or one-quarter perhaps.

Quest. How do you connect the end of the bridge with those
dumps?

Ans. By railroad track on the New dJersey side.

Quest. Built by what company ?

Ans. That I can’t say; those tracks were built before I went
into the company, and I can’t say who built them.

Quest. Who maintained and kept in order that track before
this lease was made ?

Ans. That I can’t say, either.

Ques. You were superintendent of the canal before you
becae president ?

Ans, Yes.

Quest. You were assistant superintendent for several years,
were you not ?

Ans. No sir; about a year after T went into the company as
assistant superintendent our president died, and in the meantime

I had been made vice president, and at his death became acting
president.
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Quest. Having been there some time can’t you tell uswo
kept and maintained those connecting railroad tracks that you
have been speaking of prior to making this lease ?

Ans. To the best of my knowledge we maintained what ves
on our ground and the Lehigh Valley maintained what was ym
their ground.

Quest. Did the Lehigh Valley road have any authority, that
you know of, to build a railroad in Hew Jersey, after aossing
the Delaware river ?

Ans. 1 don’t know.

Quest. Did the Morris Canal Company have any power to
make a railroad ?

Ans. Yes, sir; by an act; I can’t refer to it; we have anat
to connect with any railroad, providing the tracks shall he m
longer than so many miles ; it was prior to the lease; itisan
old act; we also have another connection with the Lehigh
Valley Railroad, running down alongside of the other connec-
tion, and extending perhaps half a mile further down, to the
wharf of the Morris Canal Company.

Quest. But starting from the bridge ?

Ans. Starting connecting with the bridge.

Quest. Connecting with the tracks of the Lehigh Valley road
on the bridge ?

Ans. Ho, sir; not on the bridge; they connect, perhaps, a
thousand feet below the bridge, on the Hew Jersey side.

Quest. What did they connect with there ?

Ans. With a new track which was made jointly by the Lehigh
Valley Company and the Morris Canal Company.

Quest. On whose grounds ?

Ans. On the Morris Canal grounds and on the Belvidere and
Delaware Railroad grounds.

Quest. The Morris Canal Company extend to within one
thousand feet of the bridge ?

Ans. That I can’t say; the property of the Lehigh Valley
Company connects with the Morris Canal Company, but where
the dividing line is— whether it is fifty feet or five hundred feet
from the bridge—1I can’t say.

Quest. There are lands of other owners intervening between
the two, isn’t there ?
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Ans Not to my knowledge. _ )

Qest. Where is the land of the Belvidere Eailroad Company ?

Ans. That is beyond ; the Morris Canal land intervenes
between them and the Lehigh Valley.

Qest. In getting from the canal company’s property to the
Lehigh Valley Company’s you pass over a strip of land belong-
irgto the Belvidere Company ?

Ans. No, sir; just the reverse of that; we go from the
Lehigh Valley’s lands to the Morris Canal Company’s lands;
this track extends further beyond on to the Belvidere and Bela- 10
ware Company’s lands, but it is not for the use of the Belvidere
ad Delaware Company; it is for the exclusive use of the
Morris Canal Company, in connection with the Lehigh Valley
Cormpany. '

[Plaintiffs offer in evidence the charter of the Morris Canal
and Banking Company, passed December 31st, 1824, and also a
supplement, approved March 9th, 1855, referring to the first
section especially.  Plaintiffs also offer in evidence the lease.]

[Defendants object to the lease being received in evidence, on
the ground that no power“has been shown in the Morris Canal 20
and Banking Company to transfer their rights and franchises to
aforeign corporation; the authority to make such a transfer
must be in express terms; the general power to lease to any
corporation has a settled construction and fixed meaning in
New Jersey, and means to a domestic corporation and not to a
foreign corporation; that express legislative authority must
exist in terms to grant or lease to a foreign corporation.]

The Court. I don’t think it worth while to have this ques-
tion discussed here at the Circuit. I have looked at it, and the
question raised is of that gravity, that it is no doubt the expec- 30
tation of each side that it should be settled deliberately, and
fty ruling must partake, to some extent, of a pro forma char-
acter, but I think the question is of that nature that I ought to
rule in favor of the admissibility of the lease, and allow the
other side an exception, and the lease is admitted to be read in
evidence; and thereupon the defendants except to this ruling of
the court, and to the admission in evidence of said lease, and
their exception is sealed accordingly.

[1.s] J. B. BEBLE,
Justice Supreme Court. 40
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Defendants also pray an exception on the ground that thee
is no proof that the Lehigh Valley Company at the time of the]
lease legally connected with the works of the Morris Canal Com
pany, and their exception is granted and sealed accordingly.

tL- $1 J. D. BEDLE,
Justice Supreme (bt

Jacob F. Randolph re-called by plaintiffs.

Quest. From the time of the execution of that lease which hes
been offered in evidence, who has operated and conducted the
business of the Morris Canal ?

JjLns. The Lehigh Valley Railroad Company.

Quest. Have you been since in their employ ?

Ans. 1 have.

Quest. 1 didn t understand you clearly as to the nature of the
two connections between these two companies at Phillipsburg,
one you said was a tract built in part by the Lehigh Valley
Railroad Company, and in part by the Morris Canal Company; ]
how was the other one built ?

Ans. The first One was built by the Morris Canal Company. I

Quest. How does that connect the Lehigh Valley Railroad
with the Morris Canal ?

Ans. That connects at the bridge, the Morris Canal property
extending under the bridge—and this point has occurred to ne i
since I was on the stand before, it escaped my memory then—
the Lehigh Valley Company in constructing the bridge across i
the river also crossed the canal, and of course across the Morris
Canal property, and their abutments as I believe, on the New
Jersey side, was built upon the Morris Canal lands. That
matter escaped my memory before, but I believe that to be the
true state of the case.

Quest. The point was, how this track built by the Morris
Canal Comp>any, connected the business of the Lehigh Valley
Railroad with the Morris Canal ?

Ans. By a switch at the bridge, running down to the trestle
works.

Quest. So that the cars of the railroad could be run on this
switch down to and on the trestle work, to be dumped into the
canal ?

Ans. Yes,



25

Qest. And that you say was built by tbe Canal Company ?

Ans. Yes.

Quest (By court.) When ?

Ans. 1 think in 1855; one of tbe Morris Canal reports states
thefact that the connection was made in ’55 or ’56; at all
eatsit was so when I commenced, in the fall of 1867.

Cross-examined—

Quest. At Phillipsburg, the Morris Canal, where it crosses
uthrthe bridge of the Lehigh Valley, is on the New Jersey
Scbof the Delaware, isn’t it ? 1

Ans. Yes, sir.

Queest. Close to the river ?

Ans. Tt runs into the river.

Quest. Bat it passes under the bridge ?

Ans. The railroad bridge.

Quest. Under what railroad bridge ?

Ans. (No answer).

Quest. And continues on down the river ?

Ans. Up the river.

Quest. The tracks on the railroad bridge are above canal ?

Am. Yes.

Quest. The distance you could not tell, but there is no means
of transferring merchandise from the railroad bridge to the
canal, right at the bridge, is there ?

Ans. There is no provision made.

Quest. But at the end of the bridge you run a switch down
the river a third of a mile, or something like that ?

Am. Yes.

Quest. And there you have shutes which deliver the coal
from the cars into the boats ? Isn’t that the mode in which it
is arranged ?

Ans. We connect with the Lehigh Valley bridge by a track;
the Lehigh Valley cars run over that track, and deliver their
cargoes upon our shutes and trestle works, there to be loaded
into our boats.

Quest. Those shutes, as I understand it, are about a third of
amile down the river, below the bridge ?

Ans. About a third of a mile, more or less, below the bridge.

Quest. That side track, as I call it, or that piece of railroad
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which carries the cars to those shutes I understood you to say
was built by the Lehigh Valley Railroad Company down to a
certain point about a thousand feet from the bridge ?

Am. I attempted to explain that; you have the evidence m
the one, now I will begin the other.

Quest. 1 want to see whether we understand as to this ae
that connects the bridge with the shutes we have been talking
of—what I want to understand is, whether or no the track from
I”7®, which carries the cars to those shutes was wholly
built by the Morris Canal, or whether it was partly built by the
Lehigh Valley Railroad Company and partly by the Morris
Canal ?

Ans. That was, as I believe, wholly built by the Morris Canal
Company.

Quest.” T understood you in your previous examination to say
you didn’t know anything about it ?

Ans. No, sir, that was with reference to the other which I
said was built partly by both; a later construction, built in
1870, I think.

Quest. Where does that start ?

Ans. It starts from a switch off this same track.

Quest. It runs into that track ?

Ans. It runs into that track.

Quest. But don t connect with this bridge immediately ?

Ans. Except by this track; it is this track constructed by
the Morris Canal Company in about 1855 or '6.

Quest. How far from that bridge does this second track you
are speaking of connect with the other track ?

Ans. It may be a thousand feet.

Quest. That thousand feet from that point of connection to
the bridge was built when ?

Ans. In about 55 or ’6 as I understand it.

Quest. What I want to get at is when that part starting off
from the bridge immediately connecting with the bridge was
built ?

Ans. 1 suppose about 55 or 6.

Quest. You was not then connected with the company ?

Ans. No, sir; at any rate it was there in the fall of 1867,
when I became connected with the company.
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Qest. You don’t know who built it or who maintained it
pdor to that ?

Ans. No, sir.

Queest. Do you know in which company the title to the land
isto this day ?

Ans. The Morris Canal and Banking Company.

Qeest. Immediately in connection with the bridge ?

Ans. Yes.

Quest. When did they acquire it ?

Ans. Long ago, when the canal was first built; they have
deeds for the property with a map.

John B. Burnett, for plaintiff, sworn, testifies as follows :

Direct examination—

Quest. Have you been connected with The Morris Canal and
Banking Company ?

Ans. 1 have.

Quest. How long ?

Ans. Eight or nine years.

Quest. In what capacity ?

Ans. Several—first as collector, then as assistant secretary,
and then as secretary.

Quest. Were you so engaged in the year 1871 ?

Ans. Yes.

Quest. Did the defendants, Cornelius Stewart and his son
Joseph Stewart, do business on that canal ?

Ans. Yes.

Quest. They were partners in business ?

Ans. 1 presume they were; they done business under the
namre and style of C. Stewart and Son.

Quest. What kind of business ?

Ans. General freighting business— transportation of mer-
chandise over the canal.

Quest. Describe the course of business as it was done between
the Canal Company in that year and Stewart and Son, as to
the mode of keeping accounts of tolls. By whom was the canal
operated in 1871 ?

Ans. In the interest of The Lehigh Valley Railroad Com-
pany as lessees; I can state in a very few words the general
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manner ; the canal company have one general manner of
receiving accounts of the business done over the whole line of
the canal; the principal office of the canal is at Jersey (ty,
and between that point and the western terminus of the carel,
including the principal office, we have fifteen offices—at which
boats, with their cargoes, are tolled as they pass, and an entry
made on blanks printed and furnished for the purpose; these
blanks are kept by our collectors at those offices, and are for-
warded weekly to the general office at Jersey City; there they
are assorted, and the items that appear on them as charged to
the different parties, are consolidated in bill shape, and a kil
rendered to the parties for the amount of tolls thus foud
charged on the blanks for each week.

Quest. What record do the company keep ?

Ans. These bills as they are made out are pressed in a book,
a press copy taken of them, and the bills are then sent to the
parties, and from this press copy the entries are made into our
general books, the journal, and from there to the ledger.

Quest. Have you that press-book here ?

Ans. 1 have.

Quest. That contains the entries of reports of tolls due from
Stewart & Son during the year 1871 ?

Ans. Yes.

Quest. Is this the book you refer to ? [Showing witness book]

Ans. Yes; >

Cross examined—

Quest. Refer to the first bill of 1871.

Ans. Bill No. 11is dated April 8th, 1871—it is for the week
ending April 8th; the amount of the bill is $179.40—the gross
amount of the bill is $358.75— that is the gross amount of the
tolls, the actual amount less the drawback leaves $179.40.

Quest. The gross amount of tolls was $358.79, and you
deducted just half of it ?

Ans. Yes.

Quest. And claimed of Stewart & Son the remaining half?

Ans. Yes.

Quest. Turn to the second bill in the year 1871.

Ans, It is dated April 15th,—the gross amount of tolls on
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thshill is $915.75— we deducted one-half, $457.88, and claimed
d'them $457.88, just one-half of the gross amount.

Qest Why did you make that deduction of fifty per cent ?

ins. By the articles of their agreement they were entitled to
fifty per cent, drawback.

Qest. Which article of agreement do you refer to ?

ins. The agreement between Stewart’s Freight Line and the
Mbmis Canal, made in 1868'.

Qeest. s this the agreement you refer to? [Showing witness
paper

Am. Yes, that is the agreement; I understood by the articles
o agreement that the Stewart’s Freight Line were to be allowed
fity per cent, drawback on all articles transported over the
carel in the boats as named or numbered in the agreement,
it being my duty to either make out these bills or to see
thet they were made out; and all instructions that I received
with reference to making out bills or with reference to tolls,
I invariably obtained from the President or Secretary of
the company, and I was informed from time to time that a
special agreement had been made with the Stewarts’ with
reference to tolls on* certain other boats, or with reference to
cargoes carried on boats other than the Stewart’s Freight Line,
and that they should also be included in the fifty per cent, draw-
back until further notice.

Quest. You recollect my question was with reference to these
bills that T have called your attention to ?

The Gourt : My understanding was that these two bills were
specimens of the whole account of 1871.

Defendant's Counsel: No, they are exceptions.

Quest. Are there not boats in that bill that are not part of
the thirty-two mentioned in this agreement; that is the second
bill?

Ans. Yes; I presume there are.

Quest. Have you any doubt about it ?

Jins. No, I have no doubt about it; there are boats enumer-
ated in here other than those enumerated in that lease.

Quest. Are there not boats in your first bill that are not
enumerated in the Stewart’s contract?

Ans. Yes; there are other boats there.
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Quest. You have allowed in these two bills drawback on dl
boats that they run on the canal, haven’t you ?

Ans. Yes.

Quest. Do you mean to say that you understood there wasa
special agreement with regard to those boats in these two hilld
that were not of the thirty-two; that there was a special ageej
ment with regard to the drawback on them?

Ans. Yes; I understood there was a special agreement wth
reference to all boats outside of those enumerated in that agree

10 ment.

Quest. With regard to these outside boats there, did you
understand there was a special agreement with regard to then?

Ans. I naturally inferred that there was a special agreement
with reference to them.

" Quest. Who informed you as to any special agreement with
reference to those boats ?

Ans. Either the secretary at that time, or the president of
the company.

Quest. You had been making out bills for three years before

20 that time, under this agreement, had’nt you ?

Ans. Yes.

Quest. And in every one of those bills you made in thoe
three years, you had allowed a drawback of fifty per cent, on?

Ans. No, sir.

Quest. Are you sure of that ?

Ans. Yes, I am sure of that; I wish to explain there were
certain cargoes carried by Messrs. Stewart, &pon which the
drawback did not apply at all, but a special rate of toll wes
given to apply on that special load, therefore, I answer that we

30 did not allow, in previous years, a fifty per cent, drawback
the whole, as a whole, because there were certain cargoes that
came under a special rate of toll, exclusive of any matter of
drawback.

Quest. [Showing witness bills.] Look at those bills, and see
whether they were made by the Morris Canal and Banking
Company ?

Ans. Yes, they seem to be for the year 1870.

Quest. And they are for tolls of Stewart’s Freight Line?

Ans. Yes; some of them were made by myself—they were

all made in our office under my direction.
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j Qed. Are there not boats in there that were not part of the
'thirty-two ?

ins. Yes.

Qed. A good many of them, are there not ?

ins. Yes. ., .

Plaintiffs Counsel: 1 do not consider that the parties previ-
vias mode of conducting business, is at all material to this case,
adyet I have no objection to its coming in. I don’t wish the
fatthat 1 don’t object to this testimony, to be made use of in
trefuture progress of the cause. I suppose I might object and
akthe court to rule out the testimony of the previous course of
dedling between these parties, because that was a matter which
wesought to be presented by the special notice which was
gricken out by the Supreme Court. I do not want the testi-
nmay to go in sub silentio in such a way that I cannot object to
thelegal effect or force of it hereafter.

Queest. Don’t that bundle of bills comprise bills of everything
dore by Stewart’s Freight Line,— the tolls against every boat
nStewart's Freight Line for the year 1870 ?

Am. 1 could not say.

Qest. Where is your book ?

Ins. T haven’t the book for 1870 with me.

Quest. I wish you would look through those bills, and say
whether or not the fifty per cent, drawback was not allowed on
every boat that run in the year 1870, without reference to
whether it was one of the thirty-two or not ?

Ans. No, sir; it was not. In bill No. 3, dated April 16th,
181, the gross amount of which is $1,150.41, there has been
deducted fifty per cent, on the whole amount, and a further
deduction by a special agreement with reference to special load-
inghas been made, some ten cents per ton, some more.

Qest. How much do the deductions amount to altogether ?

Am. $604.34.

Quest. That is more than eighty per cent., isn’t it.

Ans. Yes.

Quest. The fifty per cent, is deducted, isn’t it, and something
nore.

Am. 1 am not through with the bill yet. After which a
charge was made for extra on certain cargoes, of fifteen cents
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per ton, which reduces the drawback of fifty per cent, on that
article—or, which not reducing the drawback, but in oher
words, after deducting fifty per cent, we added fifteen cents per
ton, it being the simplest way to render a bill; so instead of
charging them, for instance, fifty cents per ton, we charged
them sixty-five cents.

Quest. TVhat was the article in respect to which that fifteen
cents was charged ?

Ans. This article here seems to have been ice.

Quest. That was one of the things excluded from their agree-
ment that they were by the terms of their agreement not to
have a drawback on—or not to include in their freight line?

Ans. 1 don’t recollect.

Quest. The aggregate or amount of that bill No. 3 was how
much ? 4

Ans. $1,150.41.

Quest. And the balance you claimed on that ?

Ans. $554.32.

Quest. That is the balance you claimed payment for ?

Ans. Yes.

Quest. So that the net drawback exceeded fifty per cent?

Ans. Yes.

Quest. You say you. charged that fifteen cents a ton back m
the article of ice, but by the agreement I see that ice was ae
of the things excepted, so that it was in strict pursuance of this
agreement that you made that charge of fifteen per cent.

Ans. No, sir; it was in accordance with instructions.

Quest. TVas there any special arrangement that you should
make that extra charge upon ice ?

Ans. I had special instructions to do it.

Quest. Was it with reference to any special agreement as to
that ice ?

Ans. No; by the written agreement he would have been
chargeable with the full amount of tolls on the ice.

Quest. Did’nt those special agreements that you speak df
always relate to articles that were excepted out of their agree-
ment, and in respect to which they did not have the right of any
drawback at all ?

Ans. No, sir.
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Qest. [Showing witness bills.] Look at that bundle of bills
for 1868. That first bill, No. X is dated what time ?

Ans. April 11th, 1868; it is probably the first bill of the
yvear; running through one whole week and part of another
week-that was the first bill for that year’s business.

By Court. Is it controverted that, previous to the lease,
dl the boats, whether the thirty-two or not, were charged at
the same rate mentioned in the contract ?

Plaintiff's Counsel. My understanding is that it is contro-
varted—my understanding is that a special agreement was
always made as to boats not in the thirty-two.

Quest. Is that the first bill that was made out after this
written contract was made ?

Ans. Yes..

Quest. In whose handwriting is that ?

Ans. My own.

Quest. Under whose direction did you make that out ?

Ans. Either under the direction of John Rogers, as secretary,
ar the president or superintendent of the company ; Mr. Talcot
was then president; there seems to be two receipts on it; the
receipts are signed by John Rogers, secretary, and looks very
much like his handwriting—both the bodies of the receipts and
the signature and all.

Quest. Does this bill include boats outside of the thirty-two ?

Ans. Without comparing the number of the boats here with
those in the lease, I am unable to say.

Quest. [By Plaintiff's Counsel.] Are the numbers given there
in the bill ?

Ans. Yes.

Quest. Is there among the thirty-two boats, there in the
agreement, one called the “ Lizzie ?”

Ans. No, sir; those thirty-two are all known by numbers.

Quest. Is there one described as “ B. Smith ?”

Ans. No, sir.

Quest. Or the boat “ A. H. Fatsinger ?”
Ans. No, sir.

Quest. “ W. C. Thompson ?”

Ans. No. sir.

Quest. “ B. 0. Osborn ?”
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Ans. No, sir.

Quest. “ William B. Naphew ?”

Ans. No, sir.

Quest. Is there one numbered 1387 ?

Ans. No, sir.

Quest. Fifty per cent, was deducted on all boats in that hil
of April 11th, was there not?

Ans. Yes; there seems to have been.

Quest. How far are these bills in your handwriting ?

10  Ans. I presume they were all in my handwriting; they scem
to have been; I may have been absent a week or so; during
that year I was collector, and had special charge of it.

Quest. These bills, I understand you, were made out under
the general direction of the president or secretary ?

Ans. Yes.

Quest. 1 show you bills of 1869, the first bill dated April 3rd,
1869; is that in your handwriting ?

Ans. Yes.

Quest. Does it include boats other than the thirty-two ?

20 Ans. Yes; I notice boats here that are not enumerated n
that list.

Quest. The fifty per cent, drawback is allowed on all of that
bill?

Ans. Yes.

Quest. See whether all those bills are in your handwriting,
or made in your office under your direction, by some of your
clerks?

Ans. 1 notice a little note in lead pencil made ou the bottom
of one of these bills; it is my note; there has been no rates

30 fixed on lumber this season, as I am aware of; as soon as I get
instructions I will fix it in bill.

Quest. This agreement did not extend the drawback to lumber?

Ans. No; but it only referred to some special agreement that
might be made on that point; I had received no instructions,
therefore could not fix the rate of lumber; I have no doubt all
these bills are from the Morris Canal Company, they are all on
our regular bill-heads, and apparently in my own handwriting.

Quest. The first two bills in the year 1871 were made out in
the same way that they had been made out for the three prece-

40 ding years ?
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ins. They seem to have been the same general way.

Qest; After them in the subsequent bills you made a change
ddit you? 7 '

Ans There seems to have been a change in bill No. 3 of that

Qest. What was the difference then between bill No. 3 and
tlsemade out for the three preceding years ?

Ans ND. 3 seems to have been made out and the drawback
dlorlan the tolls occurring on the regular line boats ; that is,
Tuststhet we knew, thirty-two in number; some of those boats
hdben changed from numbers to a name ; they were, never-
ﬂﬂ@unders‘cood by us to be Stewart’s Freight Line boats,
dﬂllglhe had changed them from numbers and running them
udrthe name.

Qest. How many of the thirty-two boats had ceased to be
wadin the year 1871 ?

Ans. T could not say.

Qeest. How many boats was he running on the canal that
year?

Ans. T could not say.

Qest. Do you mean that Mr. Stewart changed any of the
boats named in that agreement from a number to a name ?

Ans. I don’t know that he changed any of thc*e boats, he
hd boets which were running under a name, and represented
OB 10 be regular line boats; some of these boats may have
1ttedout and gone out.

Qeest. You do not mean to say that any of those boats had
changed from number to name ?

Ans. 1 could not say that they were these identical boats.

Qest. [By Court.] Do you mean that for those boats that
were numbered and in the contract, that were worn out, that
other boats were substituted ?

Ans. It may have been a substitution for those.

Quest. [By Court.] Do you know anything about it ?

Ans. No sir; I only know that he represented to us that
certain boats running under a name were his regular freight
Heboats; we could not always be governed by the number.

Qest. After you began to make out bills as you have here

k 1871,1 want to know whether Stewart & Son consented to
that change ?
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Ans. 1 don’t know whether they consented to it or not; I had
instructions to see that the bills were made out in that form

Quest. From whom did you get those instructions ?

Ans. From Mr. Randolph, the President of the Company.

Quest. Did, or not, Messrs. Stewart object to it?

Ans. 1 rather think that we had some intimation that they
objected to it.

Quest. Didn’t they claim that they were entitled to a draw-
back, as you had been accustomed to allow it previously ?

Ans. Yes; I think that was their ruling of it.

Quest. And the altered method of making them out was with-
out their consent ?

Ans. Yes; I suppose it was without their consent; we didn't
suppose we had to go to see Stewart and Company to make out
our bills.

Quest. How did you tell which boats to allow the drawback
on—what was your guide ? After the second bill of 1871 was
made out, what was the rule you followed ?

Ans. Any boats here that we positively knew were not Stew-
art’s Freight Line boats we excluded, that is, did not allowa
drawback.

Quest. What did you think were Stewart’s Freight Line
boats ?

Ans. Boats that were enumerated in this agreement, or boats
which he may have advised us had been either substituted for
those that had gone out of use, or put in in addition to the line
running under a name; our rule and test was simply this: that
any boat that we had reason to believe was regularly employed
by Stewart in his freight line, as a freight line boat, was entitled
to the fifty per cent., although it may not have run under a
number; it may have been a substitution for the number.

Quest. Then you meant to make it up to allow him a draw-
back on all boats employed in his freight line ?

Asn. No, sir; we meant to make it up to cover all boats
which he owned and controlled in his freight line as a freight
line, not on all boats that he might employ—outside boats.

Quest. Did you mean to make it up on all boats which he
employed in his freight line, and was the owner of?

Ans. If we knew that he was, and if we knew that the boat
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wearegular freight line boat, came under that ruling, in our
estination

Qest. What was your test of whether it was a freight line
beet or not ?

Ans We had no test, any further than the numbers or the
ranes, as they may be given to us by him or his agent.

Qes. Given to you as boats employed in his freight line ?

Ans As regular freight line boats.

Qest. If he notified you that he had put a boat in his freight
lirg then you allowed him drawback on that ?

Ans If we knew or were satisfied that it was so.

Qest. No difference how many, eh ?

Ans No; if we knew that they were continually in the
freight line business, and not owned by anybody else at all.

Qest. Did you pretend to limit the number of boats, in
respact to which you allowed a drawback, to thirty-two ?

Ans. Not to thirty-two; I don’t think he ever had thirty-two
inthe line.

Qest. What was the test—how many did you allow him on ?

Ans. I cannot answer the question any plainer than I have;
T don't know what our test was.

Qest. You did not pretend to be confined to thirty-two ?

Ans. No, sir; and yet they never exceeded that..

Qest. You meant to make up the bills to allow the drawback
aall boats employed in his freight line that he owned ?

ins. If I knew he owned them, and was substitutes for those
nubers, as he was required to keep up the line.

Qeest. Did you keep any memorandum or list of boats he had
substituted in place of those ?

Ans. No, sir. ’

Qeest. Did he ever give you notice of boats that he sub-
stituted?

Ans. T think we have received notice from him or his agent
that a certain boat was a regular freight line boat.

Quest. Were those notices in writing ?

Ans. May not have been— may have been verbal.

Quest. Before 1871 you never paid any attention to making

[Pyour accounts, if he did give such notice, did you ?
Ans. No, sir
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Quest. And you are not sure that they ever did give any such
notice ?

Ans. I am not sure that they did or did nut.

Quest. What agent do you refer to when you speak of Slew
art’s agent ?

Ans. He had an agent in New York, Mr. Fatsinger; he was
at their office in New York, Pier 19, North river.

Quest. What was he agent for— what did he do there ?

Ans. He attended to Mr. Stewart’s freight business there, I
suppose; receiving freight and discharging it.

Quest. Did he have any charge of boats on the canal ?

Ans. 1 do not know whether he did or not.

Quest. Or have anything to do with his business except with
the goods on the New York side ?

Ans. I do not know in what capacity he acted as agent,
further than we understood he was their agent, and sometimes
had conversations with him.

Quest. Did you have conversations with him about substi-
tuted boats ?

Ans. Not that I know of positivelv, but yet I might.

Quest. Do you remember any such conversation with him

Ans. 1 do not remember.

Quest. How many boats had Mr. Stewart employed in hs
freight line in 1870 ?

Ans. 1 don’t know.

Quest. How many did he employ in 1871 ?

Ans. 1 don’t know.

Quest. He had considerably more than thirty-two in 1870,
didn’t he ?

Ans. 1 don’t know; I could not state from my own knowl-
edge how many boats he had in use from the time he etaad
into that agreement until its expiration.

Quest. He had thirty-eight the first year, didn’t he ?

Ans. 1 don’t know.

Quest. And between fifty and sixty in 1870, didn’t he?

Ans. 1 could not answer the question, because I have ro
knowledge; I never sought to ascertain the number.

Quest. (By Court.) This bill No. 3 is made up on the basis
of not allowing drawback on boats not within the nnbaso

the contract, or as you regard, substituted boats ?
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Ans Yes: that I believe was the idea, the understanding,
Qes. Teil us how you got at the boats that were substi-

"L Without referring to any special information as to any
particular boat, which I cannot do, I am under the
thet we received notice, either written or verbal, to the eflec
thet a boat, for instance, running Under the name o *
Smth” or some other name, had been placed in the me, an
wes aregular freight-line boat. _

Qest. From whom did you receive that notice or inform - 10
tian? »

Ans. It must have come from Messrs. Stewart, or from some
aeas we considered their duly authorized agent.

Quest. Have you any knowledge of receiving any such notice
fromeither of the Messrs. Stewart ?

Ans. No. ! .

Quest. Or from any agent by them, having any authority in

tie premises ?

\
Am. 1 cannot say, with reference to any particular boat.

He-direct examination— 20

Quest. What was the course of business between Stewart &
Son and the company, during the year 1871, as to bringing or
using other boats than those belonging to his line, those
enumerated in the contract or substituted for them on the
canal; what had been Stewart’s practice in regard to taking
boats belonging to other people, or the canal company, and
using them in his line, prior to 1871 ?

ins. He had loaded other boats in his business over the
canal, prior to 1871.

Quest. Boats belonging to whom ?

Ans. Belonging to the canal company.

Quest. Can you speak, of your own knowledge or recollection,
as to the loading of those boats belonging to the canal company,
asto its being a subject of any special arrangement, previous to
18717

Ans. Not positively; and yet there is no question in my
ftind; but I could not refer to any day or date, yet I know the
thing was of general conversation on account of the business of

30



40

the company, in my hearing, between the officers of the com
pany and Mr, Stewart, or his agents.

Quest. Who were his agents ?

Ans. Fatsinger was one of his agents; and he had an agent
at the basin, in Jersey City, in 1870 or *71— William Wheelan;
he seemed to have charge of Mr. Stewart’s loading.

Quest. Did Stewart, or Fatsinger, or Wheelan, prior to 71,
apply to the company for permission to load boats not of hs
“ne company s boats, and use them in his business ?

10  Ans. I cannot fix any dates.

Quest. Was that the fact; were any such applications made?

An.s. I havn t any doubt of it; and yet I cannot refer to any
occasion.

Quest. 1 am asking you as to the fact, whether permission
was given by the canal company— whether he came and got
permission of the canal company to use them in his business to
transport freight ?

Ans. 1 don’t know.

Quest. Prior to the sending of that third bill, in the month of

20 April, 1871, was there any issue or discussion raised between
Stewart and Son on the one side, and the officers of this com
pany, as to this written contract ?

Ans. Yes.

Quest. [Showing witness page 75 of the memorandum book]
That memorandum, in whose handwriting is that ?

Ans. It is in my own.

Quest. When was it made ?

Ans. April 17th, 1871.

Quest. Can you state what occurred, it anything, betveen

30 Messrs. Stewart and the officers of the company, at that d?le
in respect to this contract, from the tenor of this nenoandum?

The Court. You can use the memorandum only to refresh
your memory, then give us your memory.

Ans. As near as I can recollect, Mr. Stewart claimed—thisis
dated April 17th, 1871—a right to load his freight line boats
with coal, which the company did not want to allow, as the
loading was very scarce, and we had a large number of boats of
our own waiting for loading, and to admit of a boat that was par-
ticularly adapted for merchandising, in preference to our own

40 regular coal boats, the company did not feel inclined to do it.
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Qest. State what occurred at that interview ?

Ans. Mr. Stewart made a demand upon the company that
thee boats should be loaded in their turn, and contended for
hsrights under the strict letter of that agreement; under the
drict letter of that written agreement between him and the
company; after basing his demand upon the strict letter of
theagreement, the company felt inclined to accede to his demand,
and we consented on such demand to allow the boats which were
& that time laying at Port Delaware for loading, to load, the
conpany claiming at the same time —

[Interrupted by defendant’s counsel, objecting to it as irrele-
vart. |

Plaintiffs Counsel. Yes, ij; is relevant to show that Mr.
Stewart on demand, put an end to the lax construction of this
agreemment. oA

Quest. Now state what was said and done ?

Ans. And the company, claiming at the same time in so doing
they claimed a right to determine as to certain other points
mentioned in said agreement; the company contending that the
spirit of the agreement might not allow his boats to load there,
ke claiming it in strict conformity to the letter of the agreement,
we allowed him, and reserved the right to determine certain
other points in that agreement.

Quest. W ere any other points at that time discussed between
you?

Ans. 1 cannot recollect any others at that time.

GQuest. During the year 1871, was any notice or any informa-
tion given on the part of the company to Mr. Stewart, or persons
engaged in managing his boats, as to what boats they might or
might not use in their freight line ? *

Ans. Some time during the early part of the year, when
their agent at Jersey City took the boats belonging to the com-
pany to load with Stewart’sfreight, we notified him to discontinue
such use of our boats, by letter and verbally.

Quest. Frequently?

Ans. Yes; we would frequently take occasion to resort to
messages. : .

Quest. What would be done that would lead to such messa-
2e8? n
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Ans. By taking the company’s boats to load, without per-
mission. A
Quest. Who took the company’s boats to load ?
Ans. His agent in his employ.
Quest And that was the practice which was forbidden ?
Ans. Yes.
Quest How early in the spring of 1871 was that notice given
Messrs. Stewart or his agent, not to engage in that practice ?
*A ,. Am\ 1 don,t know how early ; it may have been along about
10 the middle of the season, or it may have been earlier; I can't
recollect the date; I have my mind fixed upon a certain letter
directed to him, but I can’t fix the date of it.
* Quest. A letter directed to him from your office on that sub-
ject ?
Ans. Yes.

Re-cross examined—

Quest. Did you keep a copy of that letter ?

Ans. Yes.

Quest. Did you write the letter ?

20  Ans. Ho, sir.

Quest. Did you send it ?

Ans. Ho, sir, I only refer to the letter.

Quest. How do you know they ever got it ?

Ans. 1 aiu very positive that the letter was delivered toa
man in our employ, to hand to that agent; I can’t say whether
he ever received jt or not; I know he has acknowledged to ne
that he has received it; I can’t say from my own knowledge
whether that agent ever received that, except in so far that he
has acknowledged the receipt of it to me

30 Quest. Who?

Ans. Mr. Wheelan.

Quest. [By Court.] You have stated about sending bills;
these bills were made out how often ?

Am. Once a week, and were sent every week on Thursday
Usually ot each week.

Quest. [By Court.] Who received the money ?

Ans. The secretary of the company; I was secretary during
the year 1871.
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Qest. [By Court.] These bills were sent to Stewart and
CGonpany, the same as No. 3, through the rest bf the season?

Avis, Yes*

Qest [By Court.] Then as to the payment of those bills
howwere they made, or any part of them ?

Ans. They were made by Joseph C. Stewart, generally by
d'ﬂkfrequently on account of bills not covering any particular
bl he may have inclosed a check for five thousand dollars on
awurt of bills rendered, not covering any particular bill.

Qest. You speak of Mr. Stewart’s insisting on the strict
ldferof the agreement with regard to the right to load his
hats &t Port Delaware, I want to ask you whether this was the
dase of the agreement' to which you had reference. And
tesad party of the first part do hereby engage to and with
ﬁ‘Eﬂdparties