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New Jersey State Library
Stipulation.

Stipulation.

New Jersey Supreme Court

B o ar d  o f  Pu b l ic  U t il it y  Co mmis s io n e r s  and 
Pu b l ic  Servi ce  Ra il w a y  Co mp a n y .

St ipu l a t io n  between the prosecutor and the defendants.

3 0
It is stipulated between the said parties as follows:

1. That the writs allowed in the above entitled causes shall be 
returned forthwith and the cases brought on for final hearing before 
Mr. Justice Swayze sitting as the Supreme Court at his Chambers at 
the Court House in the City of Newark at ten o ’clock on Mondav 
October 14, 1918.

2. That one return shall be made by the Board of Public Utility 
Commissioners to both of said writs.

3. That the reasons upon which the prosecutor will rely on said 
hearing are and shall be regarded as follows:

(1) The Board of Public Utility Commissioners was without juris-
diction to make the orders mentioned in the writs.

(2) The orders were made without any evidence before the board 
of the value of the property of the Public Service Railway Company 
used and useful in serving the public, except as hereinafter stated. *

(3) The board did not determine' what was or is a fair rate of 
return upon the fair value of the property of the Public Service Rail-
way Company used for or devoted to the public at the times the said 50 
orders were respectively made.

(4) The board ordered a charge of one cent for initial transfers

B o ar d  o f  Pu b l ic  U t i l it y  Co mmis s io n e r s  and

Ch a r l e s  F. X. O ’Br ie n ,

Ch a r l e s  F. X. O ’Br ie n ,

Pu b l ic  Service  Ra il w a y  Co mp a n y .

vs.
Prosecutor,

Certiorari.

Stipulation.

Certiorari.

20
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Stipulation.

10

20

devoted to the public at the times the said orders were made, respec-
tively.

(5) The board ordered a charge of one cent for initial transfers 
without determining that said amount, or the total to be received by 
the company because of said charge was, in addition to the fares con-
tinued by said board and in force at the time the order of July 10, 
1918, was made, was or is a fair rate of return upon the fair value 
of the property of the Public Service Railway Company used for or 
devoted to the public.

(6) The board ordered a charge of seven cents where five cents is 
now charged, up to and including March 31, 1919, and fixed as a just 
and reasonable charge to be imposed, observed and followed by the 
said Public Service Railway Company on and after April 1, 1919, a 
charge of six cents where five cents is now charged, such charges to 
be ir addition to the charge of one cent for each initial transfer 
allowed by the board in the said order of July 10, 1918, without deter-
mining that said amounts, or the total to be received by the company 
because of said charges was or is a fair rate of return upon the fair 
value of the property of the Public Service Railway Company used 
for or devoted to the public.

(7) The board ordered said charge of seven cents, and said charge 
of six cents, as specified in the preceding paragraph hereof, without 
determining what was or is a fair rate of return upon the fair value 
of the Public Service Railway Company’s property used for and 
devoted to the public.

(8) Said orders are in violation of a number of ordinances enacted 
by the City of Jersey City and other municipalities which provide 
that passengers shall be carried on the lines of the Public Service 
Railway Company for no more than a five-cent fare and that no 
charge shall be made for transfers. The Public Service Railway 
Company is operating its railway system by virtue of these ordi-
nances.

(9) The orders are illegal in that they are in violation of certain 
ordinances enacted by the governing authorities of the City of Jersey

40 City, among which are the following: Ordinance enacted June 10,
1893*,* granting rights in the streets of Jersey City to the Hoboken 
and Rutherford Railway Company; ordinance enacted August 28, 
1893, granting rights in the streets of Jersey City to the Consolidated 
Traction Company; ordinance enacted March 5, 1894, which gave 
rights in the streets of Jersey City to the North Hudson County 
Railway Company; ordinance enacted November 1, 1898, giving rights 
in the streets of Jersey City jto the North Hudson County Railway 
Company, and permitting said company to use electric power on its 
street railway system in Jersey City; ordinance enacted October 24, 
1904, giving right to operate , a street railway in Jersey City to the 
North Jersey Street Railway Company; ordinance enacted November 
1 a . 1Q04- giving rights with respect to the streets of J ersey City to

30
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Stipulation.

Public Service Railway Company; ordinance enacted February 23,
1912, giving rights in the streets of Jersey City to the Public Service 
Railway Company.

(10) That the statute under which the Board of Public Utility Com-
missioners made the orders mentioned in the writs, and the said 
orders are in violation of Article IV., Section VII., paragraph 3 of - ® 
the Constitution of New Jersey.

(11) That the orders mentioned in the writs, and the statute under 
which the board acted, are in violation of the Constitution of the 
United States, and in particular in violation of Section 1, 14th Amend-
ment thereof.

(12) Said orders are illegal in that a large part of the alleged 
excess of operating expenses of the Public Service Railway Company 
over its gross receipts, upon which alleged excess the finding and 
report and order of said board were based, consisted of fixed charges, 20 
such as interest on various' kinds of indebtedness, and rentals upon 
leased property, which fixed charges said board had no power to use
as the basis for fixing the rate or fare ordered by said board.

(13) The said orders are illegal in that a large part of the alleged 
excess of operating expenses over gross receipts of the said Public 
Service Railway Company, upon which alleged excess the said board’s 
findings and report and order were based, was caused by large losses 
in different parts of the State, sustained by said company operating 
its lines outside the limits of certain cities, for instance, Newark and 
Jersey City, respectively, and which losses the said company cannot 30 
be permitted to recoup as against the public in said cities, and which 
losses said board had no power to order should be made up or sus-
tained, by an increased rate or fare to be paid by the prosecutor or
the public residing in said cities.

(14) There was no evidence that the rate or fare ordered by the 
board to be paid by the prosecutor and the public in Newark and 
Jersey City was just and reasonable.

4. That said return shall contain the following:
(a) The findings, report and order of the board dated July 10, 4

1918.
(b) The findings, report and order of the board dated September 

25, 1918.
(c) The following portions of the transcript of testimony taken 

before the Public Utility Commissioners in the proceedings resulting 
in said findings, reports and orders, namely : pages 487 to 493 both 
inclusive, pages 1139 to 1141 both inclusive, pages 1157 to 1200 both 
inclusive, pages 1208 to 1232 both inclusive, and page 1265, in the 
first case, and pages 14 to 101 both inclusive in the second case.

p  64 • P. 987; p. 995; p. 1048;
pi 65 j Pp. 1772 to 1775.
P. 109;

5 0
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Stipulation.

5. The following exhibits were offered in evidence in the proceed-
ings before said Board of Public Utility Commissioners; they need 
not be attached to the return or printed, but are considered as at-
tached to the return and may be produced by either party and used 
on said hearing or on appeal, as if returned and printed in the record

10 in extenso:
P. 2, P. 3, P. 4, P. 7, P. 14, P. 14a, P. 27, P.31, P.32, P. 33, P. 34, P. 35, 

P. 36, P. 38, P. 39, P. 40, P. 41, 0. 7, 0. 8, 0. 9, 0. 10, 0. 14, 0. 15, 
in the one case, and P. 201, P. 202, P. 203, P. 204, P. 205, P. 206, P. 
207, P, 208, P. 209, P. 210, in the other case, with the verification 
thereof.

0. 26, 0. 27, 0. 28, 0. 29, 0. 30, 0. 31, 0. 32, 0. 33;
0. 52a (marked 52), 0. 53, 0. 48;
0. 56;

with the verification thereof. ' •
All ordinances, agreements, exhibits and letters of agreement and 

acceptance, in connection with the construction and operation of the 
Terminal Building in Newark, may be produced by either party and 
used on said hearing or on appeal, as if returned and printed in the 
record in extenso, but are considered as attached to the return.

6. There was no other evidence before the said board in either of 
said proceedings on the subject of physical valuation of the property 
of the Public Service Bailway Company, except as above set forth.

7. Copies of anv of the ordinances and leases introduced in evi- 
dence before the board may be used by either party; such ordinances 
and leases need not be. attached to the return or printed, but may be 
produced by either party and used on the hearing or on appeal, with 
the same effect as if returned and printed in the record in extenso..

8. That the prosecutor is a resident and citizen of Jersey City, 
and owner of real estate in Jersey City.

MARSHALL VAN WINKLE,
Attorney for Prosecutor in writ bringing up Order of 

September 25th, 1898.
GEORGE L. RECORD,

Attorney for Prosecutor in writ bringing up Order of July 
10th, 1898, relating to Transfers.

L. EDWARD HERRMANN,
Attorney for the Board of Public Utility Commissioners.

FRANK BERGEN,
Attorney for Public Service Railway Company.

5 0
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Writ of Certiorari.

Writ of Certiorari.

The State of New Jersey to the Board of Public
( S e a l ) Utility Commissioners, and Public Service Railway Com-

pany, G r e e t i n g :

We being willing for certain reasons to be certified of a certain 10 
order made by the Board of Public Utility Commissioners, dated 
July 10th, 1918, effective August 1st, 1918, in the matter o f the ap-

plication of the Public Service Railway Company for approval of in-
crease in rates, which order fixes as a just, and reasonable charge to 
be imposed, observed and followed on and after the effective date of 
said order by the Public Service Railway Company a charge of one 
cent on all initial transfers issued by said company to its passengers, 
do hereby command you that the said order, with all things touching 
and concerning the same, to our Supreme Court, to be holden at 
Trenton, on the first day of the next stated term thereof, you do cer- 20 
tify and send, together with this writ, that herein may be done what 
of right and according to the constitution and laws of the State of 
New Jersey ought to be done.

W i t n e s s ,  W i l l i a m  S. G u m m e r e ,- Chief Justice of our said Supreme 
Court, at Trenton, this eleventh day of August, A. D. nineteen hun-
dred and eighteen.

ENOCH L. JOHNSON,
G e o r g e  L. R e c o r d , Clerk.

Attorney of Prosecutor. 30

Endorsed:
NEW JERSEY SUPREME COURT.

C h a r l e s  F. X .  O ’ B r i e n ,
Prosecutor,

vs.
T h e  B o a r d  o f  P u b l i c  U t i l i t y  Co mmis s io n -  

a n d  P u b l i c  S e r v i c e  R a i l w a y  C o m p a n y .

W RIT OF CERTIORARI.
Returnable November Term, 1918.

GEORGE L. .RECORD,
Attorney of Prosecutor,

15 Exchange Place,
Jersey City, N. J. 50

I allow this writ; let it be sealed.
F. J. SWAYZE,
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Writ of Certiorari.

Return to Writ.

NEW JERSEY SUPREME COURT.

10 C h a r l e s  F .  X. O ’ B r i e n ,

Prosecutor,
vs.

T h e  B o a r d  o f  P u b l i c  U t i l i t y  C o m m i s s i o n e r s  

a n d  P u b l i c  S e r v i c e  R a i l w a y  C o m p a n y .

On Certiorari. 

Return of Writ.

20

3 0

To the Honorable the Justices of the Supreme Court of Judicature of
New Jesrey.

The Board of Public Utility Commissioners herewith sends to the 
Supreme Court of Judicature of the State o f New Jersey a certain 
order made by this board the tenth day of July, A. D. nineteen hun-
dred and eighteen, together with the record and proceedings and the 
proofs before said board, and findings and conclusions thereon, and 
all things touching and concerning the same as fully and entirely as 
before said board they remain, as it is within commanded.

I n  W i t n e s s  W h e r e o f  the seal of said board is hereto affixed and 
certified by the subscriber.

ALFRED N. BARBER, 
Secretary of the Board of Public

Utility Commissioners of New Jersey 
( S e a l ) •

Writ of Certiorari.

4 0

5 0

The State of New Jersey to the Board of Public 
( S e a l ) Utility Commissioners, and Public Service Railway Com-

pany, G r e e t i n g :

We being willing for certain reasons to be certified of a certain 
order made by the Board of Public Utility Commissioners, dated 
September 25, 1918, effective October 15, 1918, in the matter’ of the 
application of the Public Service Railway Company for approval of 
increase of rates, which order fixes as a just and reasonable charge 
to be imposed, observed and followed on and after the effective date 
of said order by the Public Service Railway Company a charge of 
seven cents where five cents is now charged up to and including 
March 31, 1919, and the board fixes as a just and reasonable charge 
to be imposed, observed and followed by the said Public Service 
Railway Company on and after April 1, 1919, a charge of six cents 
where five cents is now charged, to hereby command you that the
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Writ of Certiorari.

stated term thereof, you do certify and send, together with this 
writ, that therein may be done what of right and according to the 
constitution and laws of the State of New Jersey ought to be done.

W it n e s s , W i l l ia m S. Gu mme r e , Chief Justice of our said Supreme 
Court, at Trenton, this eleventh day of October, nineteen hundred and
pi P’ht.pp'n

ENOCH L. JOHNSON,
Clerk.

Ma r s h a l l  V a n  W in k l e ,
Attorney of Prosecutor.

Endorsed :

NEW JERSEY SUPREME COURT.

Ch a r l e s  F. X. O ’B r ie n ,

T h e  B o ar d  o f  Pu b l ic  U t il it y  Co mmis s io n e r s  V . 
a n d  Pu b l ic  Service  Ra il w a y  Co mp a n y . I

W RIT OF CERTIORARI.
Returnable November Term, 1918.

MARSHALL VAN WINKLE,
Attorney of Prosecutor,

1 Exchange Place, 
Jersey City, N. J.

I allow this writ to apply as a stay of the order brought up on 
condition, however, that the case be brought on for final hearing 
before me at the Court House in the City of Newark on Monday, 
October 14, 1918; provided, that said stay shall not become operative 
in case Public Service Railway Company shall on or before October 
14, 1918, file a stipulation with the clerk of this court to give a re-
ceipt to each passenger paying a seven-cent fare under said order for 
the excess thereof over the former fare of five cents.

F. J. SWAYZE,
J. S. C.

10

20

30

40

Oct. 10, 1918.
50
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Return to Writ.

Return to Writ.

NEW JERSEY SUPREME COURT.

10 Ch a r l e s  F. X . O ’B r ie n ,
Prosecutor, [

vs.

B o ar d  o f  Pu b l ic  U t i l it y  Co mmis s io n e r s  a n d  
Pu b l ic  Service  Ra il w a y  Co mp a n y .

On Certiorari. 

Return of Writ.

To the Honorable the Justices of the Supreme Court of Judicature
of New Jersey:

20 _
 ̂ The Board of Public Utility Commissioners herewith sends to the 

Supreme Court of Judicature ot the State of New Jersey a certain 
order made by this board the twenty-fifth day of September, A. D. 
nineteen hundred and eighteen, together with the record and pro-
ceedings and the proofs before said board, and findings and con-
clusions thereon, and all things touching and concerning the same as 
fully and entirely as before said board they remain, as it is within 
commanded.

30 WlTNESS W h e r e o f  the seal of said board is hereto affixed, and
certified by the subscriber.

ALFRED N. BARBER, 
Secretary of the Board of Public Utility 

Commissioners o f New Jersey.
(S e a l )

4 0

5 0



STATE OF NEW JERSEY.

Board of Public Utility Commissioners

IN TH E M ATTER OF THE APPLICATION OF THE 
PUBLIC SERVICE RA ILW AY COMPANY FOR AP-
PROVAL OF INCREASE IN RATES.

REPORT AND ORDER.

July ioth, 1918.





IN  T H E  M A T T E R  OF T H E  A P P L IC A T IO N  O F  T H E  
PUBLIC SE R V IC E  R A IL W A Y  C O M P A N Y  FO R  A P -
P R O V A L  OF IN C R E A SE  IN  R A T E S. |

R EPO R T.

Marshall Van Winkle and George L. Record, for New Jersey- 
State League of Municipalities.

Thomas N. McCarter, Frank Bergen, E. W . Wakelee and L.
D. H. Gilmour, for Public Service Railway Company.

L. Edward Herrmann, for the Board.

The Public Service Railway Company is a corporation of 
this State, operating a street railway system in 146 municipali-
ties of this State.

On March 5th, 1918, it filed a petition with the Board in 
which it alleged that the cost of maintaining and operating its 
system during 1918 had abnormally increased above the corre-
sponding expenses in 1917.

That in the year 1917, on account of increased costs of labor 
and materials, the cost of maintenance and renewals of way, 
structures and equipment, the cost of power and of all other 
materials required in the conduct of its business has greatly 
increased over 1916; that the conditions giving rise to such 
increased costs in 1917 still exist, and that such costs will con-
tinue to increase in the year 1918 over present costs; that it 
needs large sums of money to maintain and improve its street 
railway system in order to enable it to meet the present demands 
for service and to provide for the growing demands for service 
required by the government and the public, and that it will be 
unable to obtain the new capital necessary for such additional 
construction, equipment and extensions ; that the present rates 
of fare charged are unjust, unreasonable and insufficient to*
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a llo w  it to  fu rn ish , reason able and ad equ ate service an d  m ain ta in  

th e in teg rity  o f  the p h ysical p rop erty , an d  th at a  ch arge  o f  seven  

cen ts as a  rate o f  fa re  w h ere  five cen ts is n o w  ch a rg ed , a  ch arge  

o f  tw o  cents fo r  the first tra n sfe r  an d  an  ad d ition al ch a rg e  o f  

on e cent fo r  a tra n sfe r  issued o n  a  tra n sfe r  w o u ld  increase its 

an n u al revenu e $ 3 ,700,000, w h ich  a p p ro x im a te s  the a m o u n t it 

estim a ted  it w o u ld  requ ire to  op erate  an d  m ain ta in  its p rop erty  

d u r in g  the presen t year. T h e  ap p roval o f  the said  rates is asked.

O n  M a rc h  19th , 1918 , an  a m e n d m e n t to  the petition  w a s filed, 

c h a n g in g  the re lie f p rayed  fo r  to  “ e m e rg e n c y ”  re lie f requ ired  

b y e x istin g  con d ition s. W i t h  the am en d ed  petition  the p etitioner  

filed as rates o f  fa re  to be ch a rg ed  o n  its ra ilw a y  sy stem  on  an d  

a fte r  A p r il  1st, 1918 , a  schedule as fo l lo w s :

1 . A  fa re  o f  seven  cents w h ere five cents is n o w  ch arged .

2 . A  ch arge  o f  tw o  cents fo r  each tra n sfe r  issued on  p a y m e n t  

o f  a cash fare.

3 . A  ch arge  o f  on e cent fo r  each tra n sfe r  issued o n  a  tra n sfe r .

P u rsu an t to  d irection s o f  the B o a rd , copies o f  the petition  w ere

m a ile d  to  the m a y o rs  o f  all the m u n icipalities in w h ich  the peti-

tio n er ’s road  operates. A d v e rtise m e n ts  co n ta in in g  a cop y  o f  

the petition  filed w ith  th e B o a rd  an d  a d v is in g  o f  the tim e and  

place o f  h e a rin g  w ere  also  inserted  in n ew sp ap ers th ro u g h o u t  

the territo ry  served  b y  the com p an y .

O b je c tio n s  to  the a u th o rity  o f  the B o a rd  to  proceed  w ith o u t  

a  h e a rin g  w ere  filed b y  v ariou s m u n icip alities and an sw e rs w e re  

filed b y  oth ers, all o f  w h ich  a lleg ed  the ex isten ce  o f  ord in an ces  

passed  b y  these m u n icip alities an d  accepted b y  th e  P u b lic  S erv ice  

R a ilw a y  C o m p a n y  o r  its p red ecessors, in w h ich  th ere w a s in cor-

p orated  th e p ro v isio n  th at the rate  o f  fa r e  to  b e  ch arged  b y  the  

ra ilw a y  co m p a n y  w ith in  th e corp orate  lim its  o f  th e m u n icip a li-

ties sh ou ld  n o t be m o re  th an  5 cen ts.

I t  w a s  cla im ed  th at these ord in an ces con stitu ted  a b a r to  

th e B o a rd  p roceed in g  in th e m a tter  an d  th at it w a s  w ith o u t p o w e r  

to  in crease the m a x im u m  rates o f  fa r e  specified in  the respec-

tiv e  ord in an ces.

N u m e r o u s  h earin gs e x te n d in g  o v e r  several m o n th s  w e re  held .

M a n y  o f  the rem on stran t m u n icip alities w ere  m e m b ers o f  an
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association known as the “ League of New Jersey Municipali-
ties.” Instead of appearing individually these municipalities 
joined in opposition in the proceedings and were represented by 
associated counsel. Other municipalities appeared by individual 
counsel.

The question of the jurisdiction .of the Board presented by 
all the municipalities in which ordinances had been passed by 
the municipality and accepted by the railway company, or its 
predecessors, limiting the rate of fares to be charged was duly 
considered by the Board.

That the Board has power to increase rates regardless of the 
existence of such ordinances has been affirmatively declared by 
our courts.

The case of the Borough of Bradley Beach v. Atlantic Coast 
Electric Railway Company was pending in the Court of Errors 
and Appeals during this proceeding. In that case the Board had 
ordered the issuance of a transfer beyond the corporate limits 
of Bradley Beach, which in effect was a reduction of the maxi-
mum fare specified in the ordinance. The Supreme Court had set 
this order aside, holding that the ordinance constituted an inviol-
able contract.

That the Board has power to increase rates despite the exist-
ence of a similar ordinance or ordinances was subsequently held 
by the Supreme Court in the case of the Northampton, Easton 
and Washington Traction Company v. the Board of Public Util-
ity Commissioners. The Court of Errors and Appeals, in June, 
1918, set aside the judgment of the Supreme Court in the Brad-
ley Beach case, and comprehensively stated the Board’s power 
to fix rates despite the existence of such ordinances ; not only 
to increase where the same were found to be unjust, unreason-
able and insufficient, but to reduce rates specified in the ordinance 
when the same were found to be excessive. This court decision 
disposes of the contention of the municipalities that the Board 
is without jurisdiction.

The original petition as amended restricts and confines the 
petitioner to “ emergency relief required by existing conditions. 
The “ existing conditions,” the evidence shows, are the result of
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the increased cost of labor and materials employed in the main-
tenance and operation of the street railway due to the abnormal 
conditions brought about by the war. No argument is necessary 
to establish that the prices of most, if not all, commodities and 
wages of labor have increased. It now becomes pertinent to 
consider to what extent the increased wage of labor has affected 
those employed in street railway operation and maintenance, as 
well as how and to what extent the prices of materials entering 
into the maintenance and operation of street railways have been 
affected.

These are the essential elements to be regarded in considering 
the reasonableness of existing rates in abnormal times, and the 
only relief which could be predicated upon them would be 
“ emergency relief,” temporary and limited in extent, designed 
to meet and tide over a general condition not affecting the 
applicant utility alone. Ordinarily, in fixing just and reasonable 
rates, the accepted standard is a rate which will afford a fair 
return upon the value of the property used and useful in serving 
the public. The application of this standard requires ascertain-
ing the value of the utility’s property.

To ascertain the value of the property of a utility requires 
exhaustive investigation and is inconsistent with the granting 
of emergency relief required by general conditions. All com-
missions and engineers will agree that as a practical matter it 
is more difficult, and requires more time and labor, to determine 
the values o f the properties of steam railroads and electric rail-
ways than that of other public utilities. These utilities by 
reason of their peculiar development require most careful expert 
investigation of the financial history of each company in the 
process of ascertaining value. When, as in the present case, 
there are numerous subsidiary companies leased for long terms, 
at rentals forming a large part of the fixed charges of the 
petitioner, and these fixed charges and interest are attacked as 
extravagant, excessive and unwarranted, the investigation re-
quired under normal, general conditions becomes still more com-
plicated and time-consuming. The Board must, however, define 
an emergency and matters it will consider in emergency applica-
tions.
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An emergency for which a carrier is entitled to relief by a 
temporary emergency rate exists where, by reason of general 
conditions not affecting the applicant utility alone, the operating 
revenues are insufficient to operate and maintain its property and 
to pay rentals and interest on such o f its securities, a default in 
the payment of which would jeopardize the solvency of the 
company.

The evidence in the case indicates that no new capital is at 
present intended to be secured by the petitioners for extensions. 
That the only extensions contemplated by it are those necessary 
to serve localities where industries have been erected and engaged 
in the manufacture of war munitions and governmental work. 
Ip these cases, the Federal Government has furnished or will 
furnish the necessary capital to make the extensions.

The present case, therefore, is not like those heretofore con-
sidered by this Board, in which the factors affecting the marketi- 
bility of new issues o f securities to raise capital for extensions 
need be taken into account.

During the war period and in accordance with National and 
State war policies, while in underwriting normal returns for 
public utilities we should allow rates sufficient to keep the utility 
solvent and in good operating condition, we must also continue 
our declared policy of disallowing rates in war times for the pur-
pose of increasing dividends. Stockholders in such corporations 
must share in the burdens and hardships resulting from financial 
changes due to the war and cannot expect to wholly escape 
therefrom.

The Cooley valuation of the petitioner’s property was sub-
mitted at the request of the Board’s counsel. Its admission was 
opposed by counsel for the municipalities. Dean Cooley was 
not produced as a witness for examination or cross-examination 
on his report. The Board is therefore not warranted in giving 
it consideration, and has not done so.

Our investigation has therefore been confined to ascertaining 
from the evidence the financial needs of the petitioner to keep it 
solvent and in good operating condition to serve the public.
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e l e m e n t s  t o  b e  c o n s id e r e d .

From the above it becomes apparent that our consideration 
must be confined to the following:

1. Operating revenue.
2. Operating expenses and taxes.
3. Income deductions.
4. Appropriation for depreciation reserve.
5. Wage increases.
6. Taxes on additional revenue.

The company’s estimate of relief required was set forth in 
Exhibit P-3. It purported .to show the estimate o f - operating 
results for the present year on the basis of present costs, the 
necessary wage increases and the additional gross revenue re-
quired to offset the deficit for the year, on the basis of the finan-
cial results of 1916. The estimated total operating revenues for 
1918 are $18,883,983.83. This includes revenue from trans-
portation and revenue from operations other than transporta-
tion. For operating expenses and taxes there is estimated 
$I3>752»720-87 - This leaves the net operating income before 
deducting depreciation of $5,131,262.96. To this is added the 
sum of $12,000, operating income from other operations and 
non-operating income amounting to $200,000. This non-operat-
ing income is made up of interest on investments, bank balances, 
and the like, making the gross corporate income before deduct-
ing depreciation $5,343,262.96. The income deductions amount 
to $5*165,745.15, which is the sum total of the interest on the 
funded debt and rentals of the underlying properties.

It is estimated, therefore, that the balance available for de-
preciation, dividends and surplus amounts to $177,517.81. The 
estimated appropriation for depreciation reserve is $1,188,149.61. 
This sum provides for an amount of replacement and renewal 
work, for way, structures, and equipment equal to the work 
carried out in 1916 at the prices now prevailing. This, it is 
estimated, would leave a deficit of $1,010,631.80, on the esti-
mated revenue at present rates. For dividends the petitioner 
proposes an amount on the capital stock outstanding equal to that
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paid in 1916 of $1,491,066.38 and 8 per cent, on the additional 
stock now authorized of $1,250,000 or $100,000, resulting in an, 
estimated deficit for the year of $2,601,698.18. The company 
also estimates the annual amount of wage increases necessary 
and not included in the above stated operating expenses at $635,- 
714, and the amounts to be paid for franchise taxes and Federal 
income taxes on the additional revenue sought at $257,061.51, 
making the total estimated deficit for the present year of $3,494,- 
473.69. Since this estimate was prepared the president o f the 
petitioner testified that labor difficulties had arisen resulting in 
an additional wage increase of $450,000, making the total annual 
wage increase $1,085,714. Based on this estimate, the additional 
revenue required would be $3,687,412.18. Accordingly, the 
franchise taxes and Federal income taxes would be increased on 
the additional revenue required to approximately $292,700, 
making the total estimated deficit $3,980,112.18.

c o m p a r i s o n .

The Board has carefully scrutinized and analyzed the fore- 
ging estimates of operating revenue and expenses for the 
year 1918 made up by the company, in comparison with the 
corresponding revenues and expenses in previous years and in 
comparison with the actual results of operation during the first 
four months of 1918 as set forth in the statement filed by the 
company in accordance with conference ruling number fifteen. 
This is a statement showing, among other things, the income, 
operating expenses and revenue deductions for the calendar years 
1914, 1915, 1916, 1917, and for the first four months of 1918.

W e  are well aware that the car-mileage operated during the 
early months of 1918' was less than the car-mileage operated 
during the corresponding months of 1917 (as shown by objec-
tor’s Exhibit O -37) and less than the car-mileage which might 
have been expected during that period of 1918, and that conse-
quently the operating expenses during that period were less than 
they would have been had the car-mileage been greater. On the 
other hand, we are also aware that the weather conditions were
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unusually severe during the early months of I9 !8 , and the operat-
ing expenses were consequently presumably materially higher 
than they would have been with normal weather conditions.

The Board is of the opinion that it is reasonable to judge the 
estimates of the revenues and expenses for the year 1918 on the 
basis of the results of operation during the first four months of 
the year, especially in view of the fact that any increase in rates 
which may be granted may be expected to decrease the traffic to 
some extent and will therefore tend to decrease operating ex-
penses.

From analysis and comparison we have set up estimates dif-
fering somewhat from those made by the company which appear 
more reasonable in the light of the operating results of previous- 
years and of the first four months of 1918.

In these estimates the revenue from transportation, without a 
change of rates, is estimated at $18,434,000 on the basis of the 
revenues during the first four months of the year and the rela-
tion to be expected between the revenue during that priod and 
the revenue during the entire year, as determined from the rec-
ords of previous years. The revenue from operations other than 
transportation is estimated at $600,000 on the basis of revenues 
from the same source during past years, taking into considera-
tion the increase in this revenue from year to year and also tak-
ing the relative amjount of this revenue received during the first 
four months of 1918, as compared with that received during the 
corresponding months of previous years. The operating ex-
penses and taxes are estimated at $13,010,000 on the basis of 
the expense and taxes during the first four months of 1918 and 
the relation to be expected between the expenses for those four 
months as compared with the expenses for the entire year, as 
determined from the records of previous years. The operating 
income from other sources is estimated at $11,000 in the same, 
manner. The non-operating income is estimated at $220,000: on 
the basis of the income from this source during past years. The 
appropriation to depreciation reserve is taken at $800,000. The 
company claims $1,188,149.61 as a reasonable allowance for 
this expense on the ground that owing to the increased cost of
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labor and materials it would require this amount of money to 
do in 1918 the same amount of work which was done in 1916 for 
$728,001.18. It is undoubtedly true that the cost of labor and 
materials has advanced greatly and that more money would be 
required to do a piece of work under the conditions now pre-
vailing than would have been required to do an equal amount 
of work in 1916.

The Public Service Railway Company leased its power plants 
to the Public Service Electric Company in 1910. Under the 
terms of this lease the electric company is required to provide 
for maintenance, repairs and replacements. To this extent the 
petitioner is relieved from the necessity of providing for the 
depreciation of these properties. It, therefore, becomes necessary 
to ascertain what proper depreciation should be allowed for the 
remaining property. The amounts appropriated to the deprecia-
tion reserve and the amounts actually spent for replacements and 
renewals, annually, together with the book amount of fixed 
capital in each of the five years are shown in the following table :

D eb it s  a n d  Cre di ts  t o  R es erv e  e o r  A cc ru ed  A mo r t iz a t io n  (D e pr e c ia t io n ) .

Debits for Credits through debits
Replacements made 

Y ear. Amt. In %  Fixed Cap.
1913, ...............  $452,503 0.51%
1914 .............  314293 0.35
1915, ...............  522,722 0.58
1916, ...............  489,038 0.51
1917, ...............  460,756 0.47

5 years, ..........  $2,239,312 0.487%

to expense accounts Fixed Capital 
Amt. In %  Fixed Cap. by Bo'oks.

$472,496 0.54% $88,052,203
469.466 0.53 88,798,181
616,384 0.69 89,603,042
731,228 0.77 95,564,747
179,935 0.18 97,400,383

$2,469,509 0.538%' $459,418,556

If we apply the average percentage of 0 .538% , this being the 
resultant percentage obtained from an analysis of the table 
above, to the book fixed capital for 1916, the amount of $514,138 
is the amount that should have been appropriated to the reserve 
for 1916. Applying the percentage estimated increased costs of 
the company 162.4% , this being the percentage used by the 
petitioner as representing the increased costs of labor and ma-
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terials in 1918 as compared with 1916 prices, gives $834,960 as 
the average figure for the year 1918. Using in the same way 
the average percentage of realized depreciation as represented by 
debits to the reserve applied to the fixed capital gives $465,400 for 
1916; and again applying the same percentage used by the peti-
tioner for the increased costs of labor and materials in 1918 gives 
the sum of $755,810 as the greatest realized depreciation (that is, 
actual replacements to .be provided for or expected in 1918), if 
the same proportional amount of work can be done in this period 
of difficulty, considering the scarcity of labor and materials. For 
these reasons we conclude that the sum of $800,000 will in this 
emergency constitute sufficient appropriation to the depreciation 
reserve for 1918.

The testimony is to the effect that the wage changes will result 
in a total estimated increase of $1,086,000. From the foregoing 
estimates of revenues and expenses, operation on this basis would 
produce an annual deficit of $797,000. If provision is made for 
providing this amount of additional revenue, the additional taxes 
entailed are estimated at $63,000. On the foregoing basis the 
total amount which must be added to the company’s revenues in 
order to enable it to meet its operating expenses, pay bond in-
terest and rentals on leased properties, provide a reasonable 
appropriation to depreciation reserve and increased wages is 
estimated at $860,000.

The estimates outlined are placed beside the corresponding 
estimates set up by the company in the following table. The 
company’s estimates are taken from Exhibit P-3 with modifica-
tion in reference to wage increase in accordance with subse-
quent testimony, and a corresponding modification in the taxes 
on the additional revenue required.



Revenue from Transportation, ................................  ...........................................................
Revenue from Operations Other than Transportation, ............................................................

Com pany’s  
Estim ate E x . P  3
$18,418,783.83

465,200.00

Board’s  R e -
vised Estim ate.

$18,434,000
000,000

Total Operating Revenues, ......................................................................................................
Operating Expenses and Taxes, ........................................................................ . ...........................

$18,883,983.83
13,752,720.87

$19,034,000
13,010,000

Net Operating Income before Deducting Depreciation,...................................................
Operating Income— Other Operations, ........................................................... . t ...................

$5,131,262.96
12,000.00

$6,024,000
11,000

Non-Operating Income, .....................................................................................................................
$5,143,262.96

200,000.00
$6,035,000

220,000

Gross Corporate Income before Deducting Depreciation, .................................... ....................
Income Deductions (Interest on funded debt and rentals),........................... ..........................

$5,343,262.96
5,l65,745-I5

$6,255,000
5,166,000

Balance Available for Depreciation, Dividends and Surplus, ...................................................
Appropriation to Depreciation Reserve, .........................................................................................

$I77,5I7-8l
$I,l88,I49.6l

$1,089,000 
800,000 Oi

Dividends—
Capital Stock Outstanding, .......................................................  $48,750,000
Earnings in 1916, ................... ....................................................  $1,491,066.38
Additional stock now authorized, $1,250,000 at 8%, ...........  100,000.00

O  $1,010,631.80 

$1,591,066.38

$289,000

Deficit or Surplus for the year at this point, ................................................................................
Annual Amount of wage increases necessary and not incl. above,.....................................

0$2,6oi, 698.18 
(2) 1,085,714.00

$289,000 
(2) $1,086,000

Deficit................................................................. ...........................................................................
Amounts to be paid for Franchise Taxes and Federal Income Taxes if additional revenue 

required is allowed, .........................................................................................................................

O  $3,687,412.18 

292,700.00

C) $797,ooo 

(3) 63,000

Total Deficit, ............................................................................................................................. (1)$3,980,112.18 C) $860,000

(*) Deficit. (2) Revised estimate due to increased wage scale ($635,714.00 plus $450,000.00). (s) Estimated in proportion to company’s original
estimate.
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ADDITIONAL, REVENUE REQUIRED.

To enable the petitioner to render safe, adequate and proper 
service to the public, we conclude that approximately $860,000 
additional revenue will be required.

Methods o f Obtaining Additional Revenue.

Zone Basis.
This additional revenue might be secured by increasing the flat 

five-cent fare now charged by introducing a zone system of 
charges whereby the fare should be commensurate with the dis-
tance traveled. The zoning system would tend to make the 
cost of the service more nearly approximate its value to the 
passenger and would tend to secure the maximum revenue to 
the operating company at the minimum equitable cost to the 
passengers carried. It would also tend to make the cost per unit 
of service more equitable, but cannot be resorted to furnish 
emergency relief on account of the long delay that would ensue 
before such a system could be developed and equitably applied.

Car Mile Basis.
It may be suggested that the company’s revenue for this 

emergency should be based on a study of the average revenue 
per car mile adjusted to present conditions. The Board does not 
consider that this method is logical or feasible. The cars in 
thickly populated traffic centers are usually crowded to capacity 
at certain hours and the revenue per car mile in that portion of 
the line is high; as the car proceeds, when the suburban area is 
reached err passed, the load becomes very light. If the company 
were allowed a uniform revenue per car mile, the total cost per 
car mile (which does not vary largely in percentage) would be 
assessed on the few remaining passengers and would make the 
cost of the service so largely exceed its value that the method 
would fail by reason of such high cost to the passengers.
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Transfer Basis.
The company estimates in Exhibit P-7 a charge of one cent 

for each transfer issued on a base fare of five cents will provide 
approximately $850,000 of additional revenue per year, which 
is substantially the amount of additional revenue required. By 
making a charge for transfers the additional revenue now re-
quired can be promptly secured and at the same time the 
additional burden will, in general, be carried by the long-haul 
passengers since, as a rule, the average total length of the ride 
by passengers who use transfers (including the ride on the cash 
fare and the ride on the transfer) is longer than the average ride 
of passengers not using transfers. The transfer charge seems 
to be the best applicable in the present case, and we have accord-
ingly adopted this method.

RECOMMENDATIONS.

Depreciation Reserve.

The continuous maintenance of safe, adequate and proper 
service is the paramount duty of a public utility.

Such continuous service can only be assured by thè main-
tenance of a proper depreciation reserve.

This fact is recognized in the system of accounts adopted by 
this Board and by the company in the setting up of a deprecia-
tion reserve. This depreciation reserve is built up out of the 
rates. In the year 1917 the appropriation for depreciation re-
serve, which should have been credited thereto, was depleted to 
the extent of over $500,000 and used to pay dividends.

To divert to the payment o f dividends moneys credited to: or 
which should go to the credit o f this reserve, and so destroy the 
assurance of the continuance of safe, adequate and proper serv-
ice, is wholly unjustified and a violation o f the paramount duty 
of the utility.

If the earnings of a utility will not admit of the maintenance 
of a proper depreciation reserve and a fair return upon the prop-
erty used and useful, the remedy is not to be found in the reduc-
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tion of the amount carried to or the depletion of the depreciation 
reserve, but in a prompt application to this Board for relief, 
before which the inter-related question of the continuous main-
tenance of safe, adequate and proper service and of just and 
reasonable rates may be considered, and all parties affected— the 
utility and the public— heard. i

Valuation and Leases.

The president of the petitioner urged that not even in normal 
times was the return received by the company a fair return on1 
the fair value of the property used in the service of the public, 
basing his conclusion upon the Cooley valuation and the addi-
tion thereto of an allowance of intangibles estimated by him,. 
The municipalities properly denied this and criticized the valua-
tion from, an inspection and analysis thereof. The compiler of 
the appraisal was not produced and as we have said above no 
consideration was given by us to it.

In the fixed charges, the rentals paid by the petitioner to' the 
underlying companies under the long-term leases in and through 
which the petitioner operates portions of its lines were subject 
to much criticism on the' part of the municipalities in that the 
rentals paid were charged to be excessive.

The time is perhaps not far remote when the entire subject 
of the valuation of the properties and adjustment of rates of this 
company may be investigated. The criticism of the municipali-
ties as to rentals and leases under which the same are paid, 
however, seems to require our comment. Fixed leases are in 
opposition to regulation because under the head thereof a utility 
could secure a return to which, under proper utility regulation, it 
might not be entitled, and the abuse of leases of this character 
is more marked where the lessor and lessees are so co-related as 
to be practically under the same control. The same abuses may 
exist under leases of this character as have heretofore been 
known to exist through the practice of holding companies, which 
abuses our State has sought to eliminate or curtail through pro-
hibitory legislation. To secure the comjplete advantage and bene-
fit of regulation all charges should be carried as far as possible by
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th e o p era tin g  u tility , rath er th an  in d irectly  b y  m e a n s o f  lo n g -

te rm  leases o f  a n o n -o p e ra tin g  co m p a n y , u n d er w h ich  the rental 

paid  m ig h t be in excess o f  a fa ir  retu rn  on  the fa ir  v a lu e  o f  the  

p rop erty .
¡S h ou ld , in fu tu re  p ro ceed in g s, an in v e stig a tio n  be m a d e  to  

ascertain  the fa ir  v a lu e  o f  the p rop erty  an d  the retu rn  received  

b y  the petition er, u n d o u b te d ly  the u n d e rly in g  leases u n d er w h ich  

th e petition er operates w ill be an d  sh ou ld  be c a re fu lly  an alyzed , 

and the rentals p aid  th ereu n d er in vestigated , fo r  in a scerta in in g  

the fa ir  retu rn  u p on  this p ro p e rty  n o t o n ly  w o u ld  th e retu rn  

received  fr o m  th e rates o f  fa r e  as at presen t ch arged  be pertinent, 

b u t it sh ou ld  a lso  be d eterm in ed  w h eth er th e fixed  ch arges are  

excessive .

Readjustment of Fares.

N u m e ro u s  w itn esses p rod u ced  b y  th e p etition er clearly  in-

d icated as th eir op in ion  th at th e flat rate fa re  sy stem  w a s  an  

inheritan ce fr o m  h o rse -ca r  d a y s an d  w as in n o  sense a scientific  

o r p rop er ch arge  fo r  th e service ren dered . W h i le  the B o a r d ’ s 

p o w e r to  increase ra ilw a y  fa re s  despite the ex isten ce  o f  a  m u n ic i-

pal ord in an ce sp e c ify in g  the m a x im u m  fa re  to  b e  ch arged  h a s  

b een  sustain ed , an  im p o rta n t q u estion  w o u ld  arise  a s to  w h eth er  

w e w o u ld  cou n ten an ce a  h o rizo n ta l raise o f  the u n ifo r m  five - 

cent rate w ith o u t an in v estiga tio n  o f  the n atu re  an d  e x te n t o f  

th e service ren d ered  fo r  th e fa re  ch a rg ed  an d  all the elem ents  

in v o lv e d  th erein . T h e  ch a rg e  fo r  the service d oes n o t b ea r an y  

fixed  re lation  to  the service. U n d e r  the presen t e x istin g  fiv e - 

cent u n ifo r m  rate , so m e  p assen gers are  p erm itted  to  b e  carried  

a  con sid erab ly  greater d istan ce fo r  the sa m e  rate  th an  oth er  

p assen gers. T h is  m a y  u n d u ly  d iscrim in ate  a g a in st the sh o rt-  

h au l p assen ger o r  sh o rt-r id e r, an d  a n y  h o rizo n ta l increase in the  

flat rate  w o u ld  fu rth er e x a g g e ra te  th is d iscrim in ation .

T h e  w itn esses fo r  th e co m p a n y  fu rth er testified th at in the  

even t o f  a  h o rizo n ta l increase in fa re s  it w a s  re a so n a b ly  certain  

th at the traffic w o u ld  d im in ish  b y  fr o m  fifteen  t o  tw en ty  per  

cen t., an d  th at th is lo ss  o f  traffic w o u ld  be th e sh o rt-h a u l traffic, 

fo r  th e reason  th at m o st  o f  the sh o rt-r id e rs  in cities w o u ld  w alk  

rath er th an  use the cars at the increased fa re s .
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I f  the in tim ation s o f  the p resid en t o f  th e ccjpipany are co r-

rectly  in terpreted , w e  can exp ect w ith  the ad ven t o f  n o rm a l  

tim es a fte r  the w a r  an  application  b y  th e c o m p a n y  fo r  a  read -

ju stm e n t o f  fa re s  on  its lines, an d  the m a tte r  as to  th e m e th o d  o f  

ra isin g  reven u e and a d ju stin g  rates h a v in g  been so1 fu lly  d is-

cu ssed  in the presen t application , w e  are  o f  the o p in io n  th at it 

w o u ld  n ot be rem iss fo r  us to  su g g e st th at the co m p a n y  m ak e a  

co m p reh en siv e  stu d y  o f  th e qu estion  fo r  fu tu re  use. I t  is im -

p o rta n t to  the public as w ell as to  the co m p a n y  th at th e sh o rt- 

h a u l traffic busin ess sh ou ld  be retained. S u ch  busin ess m a y  be  

the d eterm in in g  fea tu re  w h ich  w ill m a k e  p ossib le  a gen era l 

red u ction  o f  fa re s , in asm u ch  as th e best m e th o d  o f  d ev e lo p in g  is 

clearly  to  retain  a lo w  m in im u m  fare . A d m itt in g  the necessity  

fo r  m od ification  o f  th e  fa re s  ch a rg ed , so m e  m e th o d  can certain ly  

be d evised  b y  a  p rop er stu d y  o f  the co m p a n y ’s sy stem . W h i le  

the system  is ex ten siv e , c o v e r in g  n early  a  th ou san d  m iles o f  

track , it is separated and operated  in s ix  d iv ision s an d  is capable  

o f  a  p ractical z o n in g  system .

CONCLUSIONS.

1. T h e  petition  w ill be d ism issed .

2 . W e  con clu de ( a )  that, in  o rd e r toi ren der the public co n -

tin u ou s, sa fe , ad equ ate an d  p ro p e r service, the P u b lic  S erv ice  

R a ilw a y  C o m p a n y  w ill be requ ired  to  raise ad d ition al reven u e  

to  the a m o u n t o f  $ 8 6 0 ,0 0 0 ,  an d  d eterm in e the e x is t in g  rate  to  be  

insufficient. A d d it io n a l reven u e to  the a m o u n t o f  $ 8 6 0 ,0 0 0  w ill  

a d m it o f  th e w a g e  increases to  the m a x im u m  testified to  b y  the  

p resid en t o f  the co m p a n y  to  be n ecessary. T h e  w a g e  co n tro -

v e rsy  b etw een  the em p loyees o f  the co m p a n y  an d  the co m p a n y  

is n o w  b e fo re  th e F e d e ra l W a r  L a b o r  B o a rd  fo r  a d ju stm e n t. 

T h e  a m o u n t w e a llo w ed  in ou r calcu lation s w a s $ 1 ,0 8 6 ,0 0 0  a n d  

th is  su m  shall be ap p rop riated  to w a rd  a n y  increase a llo w ed  b y  

the F e d e ra l W a r  L a b o r  B o a rd , ( b )  W e  fu rth er , in o u r calcula-

tion s, a llow ed  as an  ap p rop riation  to  depreciation  reserve the  

su m  o f  $ 8 0 0 ,0 0 0 ,  w h ich  su m  is n o t to  be u sed  fo r  a n y  oth er  

p u rp ose. T h e  balance o f  o u r a llow an ces is to  c o v e r  th e fixed  

ch arges, b e in g  the interest on  the fu n d e d  debt, rentals an d  ta x e s .
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3- W e  con clu d e that the su m  o f  $ 8 6 0 ,0 0 0  can  best be raised  

to  m eet the e m e rg e n c y  b y  im p o sin g  a  w a r  su rch arge  o f  on e cent 

o n  all initial tra n sfe rs . A s  th is is to  be an  em erg e n cy  ch arge , it 

sh o u ld  b ecom e effective  su b je ct to  the fo llo w in g  c o n d itio n s :

(a )  T h e  c o m p a n y  shall p ro m p tly  file w ith  the B o a rd  fo r  each  

ca le n d a r m o n th , b e g in n in g  w ith  the m o n th  o f  June, 1 9 1 8 , so  

lo n g  a s th is su rch arge is a d d ed  to  its schedule o f  rates, a  state-

m e n t g iv in g  the tota l a m o u n t o f  w a g e s  an d  salaries p aid , d u ly  

classified  b y  ch aracter o f  service rendered  to  the co m p a n y  an d  

the rates per h o u r, d a y  o r  p eriod  fo r  w h ich  the w a g e  o r  sa lary  

is p ayable, lik ew ise  classified , an d  in d icatin g  a n y  ch an ge in classi-

fication  o f  em p loyees an d  the w a g e  rates re su ltin g  th e re fro m .

( b ) T h e  c o m p a n y  shall file w ith  the B o a rd  fo r  each calen dar  

m o n th , b eg in n in g  w ith  the m o n th  o f  J u n e, 1 9 1 8 , d u rin g  w h ich  

the e m erg e n cy  su rch arge is ad d ed  to  its rate schedule, a com p lete  

com p arative  in com e statem en t fo r  1 9 1 7  a n d  1 9 1 8  o f  its op era -

tio n s  sh o w in g  revenu e an d  reven u e d ed u ction s, classified  in ac-

co rd an ce  w ith  the u n ifo r m  sy stem  o f  accou n ts fo r  street o r  

tra ctio n  ra ilw a y  utilities (first  issu e ) p rescribed  b y  th is B o a rd , 

to g e th e r  w ith  m ile a g e , traffic an d  m iscellan eou s statistics a s re -

q u ired  on  p age 3 5  o f  the fo r m  o f  an n u al rep ort n o w  requ ired  to  

b e filed b y  this B o a rd .

( c )  T h e  B o a rd  w ill retain  ju risd ic tio n  o f  the e m e rg e n cy  o r  

w a r  su rch arge as herein  ap p ro v e d  fo r  the p u rp ose o f  m o d ify in g  

o r  a b ro g a tin g  sam e as an d  i f  the con d ition s ch an ge.

4 . T h e  co m p a n y  shall file o r  su b m it to  the B o a rd  b e fo r e  J an -

u a r y  1st, 1 9 1 9 , a p lan  w h ereb y  the m e th o d  o f  c h a rg in g  at p resen t  

in  fo rc e  m a y  be revised  b y  an  equitable z o n in g  sy stem  o v e r  its  

en tire  te rrito ry , p rop er con sid eration  b ein g  g iv e n  to  all o f  the  

elem en ts to  m o re  p ro p e rly  relate the co st o f  service w ith  the  

le n g th  o f  h au l an d  v a lu e  o f  service.

S u b je c t  to  the fo r e g o in g  co n d itio n s an d  th eir acceptance b y  

th e co m p a n y , the B o a rd  fixes as a  ju s t  an d  reason ab le  ch arge  

to  be im p o sed , ob served  an d  fo llo w e d  b y  the P u b lic  S e rv ic e  R a il-

w a y  C o m p a n y  on  an d  a fte r  the first d a y  o f  A u g u s t , 1 9 1 8 , a 

ch a rg e  o f  on e cent on  all initial tra n sfe rs , in  a d d itio n  to  a n y  an d  

all ch arges n o w  im p osed , ob served  an d  fo llo w e d  b y  said  co m p a n y .

D a te d  J u ly  10th , 1 9 1 8 .
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ORDER.

T h e  B o a rd  o f  P u b lic  U tility  C o m m issio n e rs  h a v in g  o n  the  

date h e re o f m a d e  an d  filed a rep ort, s ta tin g  its fin d in gs o f  fa c t  

an d  con clu sion s th ereon , w h ich  rep ort b y  re feren ce  th ereto  

h erein  is m a d e  p art h e r e o f, h e r e b y  o r d e r s  fixed  as a  ju s t  and  

reason ab le  ch arge to  be im p o sed , ob served  an d  fo llo w e d , o n  an d  

a fte r  the effective  date o f  th is ord e r, b y  the P u b lic  S rv ice  R a il-

w a y  C o m p a n y  a  ch a rg e  o f  on e  cen t on  all initial tra n sfe rs  issued  

by said  c o m p a n y  to  its p a s s e n g e r s ; this ch arge  to  be in a d d itio n  

to  the ch arges n o w  im p osed  an d  exacted  b y  the said  co m p a n y , 

an d  to be collected  o n ly  in th e event th at p rior to  the tw e n ty -  

fo u r th  d ay  o f  J u ly , n ineteen  h u n d red  and eigh teen , the P u blic  

S erv ice  R a ilw a y  C o m a n y  shall file w ith  the B o a rd  o f  P u b lic  

U tility  C o m m issio n e rs  its acceptance in w ritin g  o f  the fo llo w in g  

con d ition s.

(a )  T h a t  the said  P u b lic  S erv ic e  R a ilw a y  C o m p a n y  agrees to  

file w ith  the B o a rd  fo r  each calen d ar m o n th , b e g in n in g  w ith  the  

m o n th  o f  June, 1 9 1 8 , an d  co n tin u in g  so  lo n g  as the ch arge  fixed  

b y  this ord er is in e ffect, a  statem en t g iv in g  the total a m o u n t o f  

w a g e s  an d  salaries paid , d u ly  classified  b y  ch aracter o f  service  

rendered  to  the co m p a n y  an d  th e rates p e r  h o u r, d a y  or period  

fo r  w h ich  th e w a g e  o r  sa la ry  is p ayable, lik ew ise  classified , and  

in d ica tin g  a n y  ch an ge in classification  o f  em p loyees and the  

w a g e  rates re su ltin g  th erefro m .

( b ) T h e  said  P u b lic  S erv ic e  R a ilw a y  C o m p a n y  a g re es a lso  

to  file w ith  the B o a rd  fo r  each calen d ar m o n th  b e g in n in g  w ith  

the m o n th  o f  June, 1 9 1 8 , a com p lete  co m p a ra tiv e  in co m e state-

m e n t fo r  1 9 1 7  an d  1 9 1 8  o f  its op eration s sh o w in g  revenu e and  

revenu e d ed u ction s, classified in accordan ce w ith  th e u n ifo r m  

system  o f  accoun ts fo r  street o r  traction  ra ilw a y  utilities (first  

issu e ) prescribed b y  this B o a rd , to g e th e r  w ith  m ile a g e , traffic  

an d  m iscellan eou s statistics as requ ired o n  p a g e  35  o f  the fo r m  

o f  an n u al report n o w  requ ired  to  be filed b y  this B o a rd .

( c ) S a id  P u b lic  S e rv ic e  R a ilw a y  C o m p a n y  shall file o r  su b-

m it to  the B o a rd  b efo re  J an u ary  1st, 1 9 1 9 , a  p lan  w h ereb y  th e
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method of charging at present in force may be revised by an 
equitable zoning system over its entire territory, proper con-
sideration being given to all of the elements to more properly 
relate the cost of service with the length of haul and value of 
service.

This order shall become effective August ist, 1918.
Dated July 10th, 1918.





STATE OF NEW JERSEY.

Board of Public Utility Commissioners

I N  T H E  M A T T E R  O F  T H E  A P P L I C A T I O N  O F  T H E  

P U B L I C  S E R V I C E  R A I L W A Y  C O M P A N Y  F O R  A  

F U R T H E R  I N C R E A S E  I N  R A T E S  O F  F A R E .

REPORT AND ORDER.

D a te d  S ep tem b e r 2 5 th , 1 9 1 8 ,





I N  T H E  M A T T E R  O F  T H E  A P P L I C A T I O N  O F  T H E  

P U B L I C  S E R V I C E  R A I L W A Y  C O M P A N Y  F O R  A  

F U R T H E R  I N C R E A S E  I N  R A T E S  O F  F A R E .

R E P O R T .

M a rsh a ll V a n  W in k le  an d  G e o r g e  L . R e c o r d , fo r  N e w  Jersey  

S ta te  L e a g u e  o f  M u n icip a lities .

T h o m a s  N .  M c C a r te r , E d m u n d  W L W a k e le e  an d  L . D . H .  

G ilm o u r , fo r  P u b lic  S e rv ic e  R a ilw a y  C o m p a n y .

L . E d w a r d  H e r r m a n n , fo r  th e B o a rd .

O n  A u g u s t  6 th , last, a  p etition  w a s filed w ith  the B o a rd  b y  the  

P u b lic  S e rv ic e  R a ilw a y  C o m p a n y , req u estin g  it to  fix  as a rate  

o f  fa r e  o n  its lin es o f  street ra ilw a y  seven  cents w h ere  a fa r e  o f  

five cents is n o w  ch arged . S u ch  increase o f  fa r e  to  b e  in  a d d i-

tio n  to  th e  ch a rg e  o f  o n e  cen t f o r  each initial tra n sfe r  h e reto -

fo r e  a llo w e d  b y  th is B o a rd  o n  a fo r m e r  ap p lication  o f  th e co m -

pan y.
O n  A u g u s t  2 9 th , a  h e a rin g  w a s  h e ld  in  th e city  o f  N e w a r k , 

an d  in a d d itio n  to  coun sel ap p earin g  fo r  th e  c o m p a n y , the  

L e a g u e  o f  M u n icip a lities , an d  in d iv id u al m u n icip alities, th ere  ap-

peared  rep resen tatives o f  la r g e  g o v e rn m e n ta l, in d u stria l m a n u -

fa c tu r in g  an d  financial in stitu tion s, as w ell as C h a m b e rs o f  

C o m m e rc e  an d  B o a rd s  o f  T r a d e  o f  v a rio u s m u n icip a lities o f  

th is S tate . M o s t , i f  n o t  a ll, o f  th ese  rep resen tatives presen ted  

m e m o ria ls  stre ssin g  th e  n ecessity  o f  th e  fu n c tio n in g  b y  th e  rail-

w a y  c o m p a n y  at its m a x im u m  efficiency an d  th e a llo w a n ce  o f  

such  a  rate  o f  fa re  a s  w o u ld  p ro v id e  sufficient fu n d s . O n  the  

oth er h an d , rep resen tatives o f  n u m ero u s m u n icip alities appeared , 

as w ell as so m e  citizen s, to  p rotest a g a in st the a llo w a n ce  o f  a n y  

in crease in  th e  rate  o f  fa re . T h e  o n ly  evid en ce p resen ted , h o w -

ever, w a s  th a t o f  th e c o m p a n y , th ere b e in g  n o  te stim o n y  o ffered  

b y  an y  o f  th e  agen cies o f  m u n icip alities ap p earin g . T h e  B o a rd  

w e lco m e s th e  p resen tation  o f  fa cts  w h ich  w ill aid  it in reach in g

3
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a fa ir  an d  equ itable  d eterm in a tio n  o f  a n y  co n tro v e rsy  in a n y  

p ro c eed in g  b e fo re  it, b u t th e m e re  ap p roval o r  p ro test in a  p ro -

ceed in g  fix in g  a  rate  c h a rg e d  o r  to  b e  ch arged  b y  a  u tility  d o es  

n ot a id  th e B o a rd  in a rr iv in g  a t its con clu sion . W h i le  th e  

m e m o ria ls  w e re  p erm itted  t o  b e  filed  an d  th e  p ro tests  to  be en -

tered  o n  o u r  record , n e ith er con stitu ted  evid en ce  n o r  te stim o n y  

an d  cou ld  n o t b e  con sid ered  b y  th e  S u p re m e  C o u rt o n  re v ie w  
o f  o u r  fin d in g.

In  a fo r m e r  p ro c eed in g  an d  u p o n  an ap p lication  m a d e  b y  th e  

P u b lic  S e rv ic e  R a ilw a y  C o m p a n y  fo r  th e ap p roval o f  th e fo l -

lo w in g  sch ed u le o f  fa re s  filed b y  it to  be e ffe ctiv e  A p r il  is t , last, 
v i z . : 1 ,

1. A  fare of seven cents where five cents is now 
charged.

2 . A  ch a rg e  o f  tw o  cents fo r  each tra n sfe r  issued  
on  p a y m e n t o f  a  cash  fa re .

3. A  charge of one cent for each transfer issued on 
a transfer.

T h e  B o a rd , b y  its  rep ort an d  ord e r, d ated  J u ly  10th , 1 9 1 8 ,  

d ism issed  the p etition , but fo u n d  th e  then e x is t in g  rate to  be in -
sufficient.

T h e  con clu sion s in  said  report a re  as f o l l o w s :

“ 1. T h e  p etition  w ill be d ism issed .

“ 2 . W e  con clu d e ( a )  th at, in  o rd e r  to  ren d er th e  

pu blic con tin u ou s, sa fe , adeq u ate  an d  p ro p e r service , 

th e  P u b lic  S e rv ic e  R a ilw a y  C o m p a n y  w ill be requ ired  

to  raise ad d ition al reven u e to  the a m o u n t o f  $ 8 6 0 ,0 0 0 ,  

and d eterm in e th e e x istin g  rate to  be insufficient. A d -

d ition al reven u e to  th e  a m o u n t o f  $ 8 6 0 ,0 0 0  w ill a d -

m it  o f  th e w a g e  increases to th e m a x im u m  testified to  

b y  th e p resid en t o f  th e co m p a n y  to  be n ecessary. T h e  

w a g e  c o n tro v e rsy  b etw een  the em p loyees o f  th e c o m -

p a n y  an d  th e  co m p a n y  is n o w  b e fo r e  th e F ed e ra l  

W a r  T a b o r  B o a rd  fo r  a d ju stm e n t. T h e  a m o u n t w e  

allo w ed  in o u r calcu lation s w a s  $ 1 ,0 8 6 ,0 0 0 ,  an d  this  

su m  shall be app rop riated  to w a rd  a n y  increase a llo w ed  

b y  the F ed e ra l W a r  L a b o r  B o a rd , ( b )  W e  fu rth er .
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in  o u r  calcu lation s, a llo w ed  a,s an ap p rop riation  to  d e-

preciation  re serv e  the su m  o f  $ 8 0 0 ,0 0 0 ,  w h ich  su m  is 

n o t to  be u sed  fo r  a n y  oth er pu rp ose. T h e  b a lan ce o f  

ou r a llow an ces is to  co v er  the fixed  ch arges, b e in g  

th e interest on  the fu n d ed  debt, rentals an d  ta x es .

“ 3 . W e  con clu d e th a t  the su m  o f  $ 8 6 0 ,0 0 0  can  best  

be raised  to  m e et th e e m e r g e n c y  b y  im p o sin g  a  w a r  

su rch arge o f  o n e  cen t o n  all in itial tra n sfe rs . A s  th is  

is to  be an  e m e rg e n c y  ch arge , it sh ou ld  b eco m e effective  

su b je ct to  th e fo llo w in g  c o n d it io n s :
“ ( a )  T h e  c o m p a n y  shall p ro m p tly  file w ith  the  

B o a rd  fo r  each calen d ar m o n th , b e g in n in g  w ith  the  

m o n th  o f  June, 1 9 1 8 , so  lo n g  as th is su rch arge  is 

a d d ed  to  its sch edu le o f  rates, a statem en t g iv in g  th e  

total a m o u n t o f  w a g e s  an d  salaries p aid , d u ly  c lassi-

fied b y  character o f  service ren d ered  to  th e co m p a n y  

a n d  the rates per h o u r, d a y  or p eriod  fo r  w h ich  th e  

w a g e  or sa la ry  is p ayab le , lik ew ise  classified , an d  in d i-

ca tin g  a n y  ch a n g e  in  classification  o f  em p loyees a n d  the  

w a g e  rates resu ltin g  th e re fro m .
“ ( b )  T h e  c o m p a n y  shall file w ith  the B o a rd  fo r  

each -calendar m o n th , b e g in n in g  w ith  th e m o n th  o f  

June, 1 9 1 8 , d u rin g  w h ich  th e  em erg e n cy  su rch a rge  is 

a d d ed  to  its rate  schedule, a com p lete  co m p a ra tiv e  in -

c o m e  statem en t fo r  1 9 1 7  an d  1 9 1 8  o f  its op eration s  

sh o w in g  reven u e an d  reven u e d ed u ction s, classified  in  

accord an ce w ith  th e  u n ifo r m  system  o f  accounts; fo r  

street o r  tra ctio n  ra ilw a y  utilities (first issu e ) p re -

scribed b y  this B o a rd , to g e th e r  w ith  m ile a g e  traffic an d  

m iscellan eou s statistics as requ ired  o n  p age  3 5  o f  th e  

form i o f  ann ual rep ort n o w  requ ired  to  be filed b y  th is  

B o a rd .
“ ( c )  T h e  B o a rd  w ill retain  ju risd ic tio n  o f  th e em e r-

g en cy  o r  w a r su rch arge  as h erein  ap p ro v e d  f o r  th e  

p u rp ose  o f  m o d ify in g  o r  a b r o g a tin g  sa m e as a n d  i f  

the co n d itio n s ch an ge.

“ 4 . T h e  co m p a n y  shall file o r  su b m it to  th e B o a r d



6

b e fo r e  J a n u a ry  is t , 1 9 1 9 , a  p lan  w h e re b y  th e m e th o d  

o f  ch a rg in g  at p resen t in  fo r c e  m a y  be rev ised  b y  an  

equ itable  z o n in g  sy stem  o v e r  its en tire  te rr ito ry , prop er  

co n sid era tio n  b e in g  g iv e n  to  all o f  the elem en ts to  

m o r e  p ro p e rly  relate th e co st o f  service  w ith  th e len gth  

o f  h au l an d  v a lu e  o f  service.

“ S u b je c t  t o  th e fo r e g o in g  con d ition s an d  th eir ac-

ceptance b y  th e co m p a n y , th e  B o a rd  fixes as a  ju s t  and  

reason ab le  ch a rg e  to  be im p o sed , ob served  an d  fo l -

lo w e d  b y  th e P u b lic  S e rv ic e  R a ilw a y  C o m p a n y  o n  and  

a fte r  the first day  o f  A u g u s t , 1 9 1 8 , a  c h a rg e  o f  one  

cen t o n  all initial tra n sfe rs , in  a d d itio n  to  a n y  an d  all 

ch arges n o w  im p osed , ob serv e d  a n d  fo llo w e d  b y  said  

c o m p a n y .”

T h e  con clu sion s w ere  reached a fte r  an  e x h a u stiv e  in v estiga -

tion . A  m ass o f  te stim o n y  w a s fu rn ish ed  b oth  b y  the co m p a n y  

an d  th e  m u n icip alities. T h e  a llo w a n ce  o f  a  ch a rg e  o f  o n e  cent  

u p o n  th e initial tra n sfe r , in  a d d itio n  to  th e then e x istin g  ch arges, 

w a s m a d e  u p o n  co n d itio n s im p o sed  b y  th e  B o a rd  an d  w a s ac-» 

cepted b y  th e co m p a n y . T h e  B o a rd  retained  ju risd ic tio n  o f  the  

m a tter f o r  “ th e p u rp ose  o f  m o d ify in g  o r  a b ro g a tin g ”  th e ch arge  

a llo w e d  as an d  i f  th e con d ition s ch an ged . T h e . p etition  a lleges  

ch an ged  con d ition s an d  p resen t p ro c eed in g  is a  con tin u ation  o f  

the fo rm e r . In  a d d itio n  to  th e  n e w  o r  ch an ged  con d ition s a lleged  

th e  p etition  ren ew s its p lea  fo r  increased reven u e u p on  all o f  the  

g ro u n d s u rg e d  u pon  th e o rig in a l ap p lication , v iz ., its needs fo r  

n e w  capital fo r  con stru ction  w o rk , an d  its in ab ility  to  m a rk et its  

stock  to  raise n e w  c a p ita l; insufficient reven u e to  p ay  d iv id e n d s  

o n  its stock  equal to  th e  d iv id en d s p aid  b y  it in th e y e a r  1 9 1 6 , 

etc. T h e s e  m a tters  w e re  d isp osed  o f  b y  th e B o a rd  in  th e fo r m e r  

p ro ceed in g , a n d  th e presen t p roceed in gs a re  fo r  the p u rp ose o f  

a scerta in in g  th e effect o f  th e  co n d itio n s w h ich  h a v e  arisen  since  

th e rep ort an d  o rd e r  o f  J u ly  10 th , 1 9 1 8 .

T h e  n e w  con d ition s w h ich  h a v ^  arisen  are  th e fu rth er increases  

in  w a g e s  ord ered  to  be p aid  b y  the p etition er to its m o to rm e n  

a n d  co n d u ctors b y  th e N a tio n a l W a r  L a b o r  B o a rd  on  A u g u s t  

i s t  last. I t  w ill be n oted  in o u r fo r m e r  rep ort that in ca lcu lat-
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in g  the a m o u n t o f  ad d ition al reven u e n ecessary  to  be ob tain ed  b y  

the p etition er th ere w a s  a llo w e d  the su m  o f  $ 1 ,0 8 6 ,0 0 0  fo r  in -

creased  w a g e s . T h is  w a s  th e  fu ll a m o u n t o f  in creased  w a g e s  

w h ich  the c o m p a n y  c la im ed  it w o u ld  be o b lig ed  to  p ay . A t  that  

tim e th e m a tter  o f  w a g e  a d ju stm e n t h a d  been  su b m itted  to  a n d  

w a s u n d er co n sid era tio n  b y  th e N a tio n a l W a r  L a b o r  B o a rd , a n d  

w ith  re feren ce  to  th is w e  s a i d : “ T h e  w a g e  co n tro v e rsy  b etw een  

the em p lo y ee s o f  the co m p a n y  an d  the co m p a n y  is n o w  b e fo r e  

the F e d e ra l W a r  L a b o r  B o a rd  fo r  a d ju stm e n t. T h e  a m o u n t w e  

a llo w ed  in o u r  ca lcu lation s w a s $ 1 ,0 8 6 ,0 0 0 ,  an d  this su m  sh all b e  

ap p rop riated  to w a rd  a n y  increase a llo w e d  b y  the F e d e ra l W a r  

L a b o r  B o a r d .”
T h e  W a r  L a b o r  B o a rd , on  A u g u s t  1st last, m a d e  a w a rd s  in -

creasin g  the w a g e s  o f  e m p lo y ee s  o f  the p etition er in  e x c e ss  o f  

the a m o u n t a llo w e d  b y  th is B o a rd , an d  it is fu rth e r  a lleg ed  b y  

th e p etition er th at in  con sequ en ce th e r e o f it b ecam e n ecessary  

an d  it h a s been o b lig ed  to  co lla tera lly  increase the w a g e s  o f  its  

em p lo y ee s in o th er d ep artm en ts n o t  a ffected  b y  said  B o a r d ’ s 

order. In  m a k in g  its a w a rd  the W a r  B o a r d  m a d e  the fo llo w in g  

r e c o m m e n d a tio n s :

“ f i n a n c i a l  r e c o m m e n d a t io n .

“This increase in wages will add substantially to the 
Operating cost of the company and will require a re-
consideration by the proper regulating authority of the 
fare which the company is allowed by law to collect 
from its passengers.

“ W e  m a k e  p a rt o f  th is a w a rd  the w o rd s  w e  h a v e  u se d  

in the a w a rd  in  the C levelan d  c a s e :

“  ‘W e  h a v e  re co m m e n d e d  to  th e P resid en t th at spe-

cial co n g ressio n a l le g isla tio n  be en acted to  enable so m e  

execu tive  a g en cy  o f  the F e d e ra l G o v e rn m e n t to  co n -

sider the v e r y  p erilou s financial con d ition  o f  th is an d  

oth er electric street ra ilw a y s o f  the cou n try , an d  raise  

fa re s  in each  case in w h ich  the circu m stan ces requ ire it. 

W e  b elieve it to  be a w a r  n ecessity  ju s t i fy in g  F e d e ra l  

in terferen ce . S h o u ld  th is be d eem ed  u n w ise , h ow ever,.



8

w e  u rg e  u p on  the loca l au th orities  an d  the p eop le  o f  

the lo ca lity  the p re ssin g  need  fo r  such  a n  in crease ad e-

q u ate to  m e e t th e  a d d ed  cost o f  op eration .

“  ‘T h is  is n o t a  q u estion  tu rn in g  o n  the h isto ry  o f  the  

relation s b etw een  th e loca l street ra ilw a y s  an d  th e m u -

nicipalities in  w h ich  th ey  operate. T h e  ju s t  c la im  fo r  

an  increase in fa re s  d o e s  n ot rest u p on  a n y  rig h t t o  a  

d iv id en d  u p on  capital lo n g  in vested  in the en terprise. 

T h e  increase in fa r e  m u st be g iv e n  because o f  the im -

m ed iate  pressu re fo r  m o n e y  receipts n o w  to  keep the  

street ra ilw a y s  ru n n in g  so  that th ey  m a y  m e et the local 

an d  n ation al d em a n d  fo r  th eir service . O v e rc a p ita liza -

tion , corru p t m e th o d s, e x o rb ita n t d iv id e n d s in the past 

are n o t re levan t to  the q u estion  o f  p o licy  in  the presen t  

e x ig e n c y . In  ju stice  the pu blic sh ou ld  p a y  an  adequate  

w a r  co m p e n sa tio n  fo r  a  service w h ich  can n ot be ren-

dered excep t fo r  w a r  prices. T h e  cred it o f  these c o m -

pan ies in  flo a tin g  b on d s is g o n e . T h e ir  ab ility  to  b o r-

ro w  on  sh o rt n otes is m o st lim ited . In  the fa ce  o f  

a d d ed  exp en ses w h ich  th is an d  oth er a w a rd s  o f  n eeded  

an d  fa ir  co m p e n sa tio n  to  th eir em p loyees w ill in v o lv e , 

such cred it w ill co m p letely  d isappear. B a n k ru p tcy , re-

ceiversh ip s an d  d em o ra liza tio n , w ith  fa ilu re  o f  service , 

m u st be the result. H e n c e  o u r u rg en t re co m m e n d a tio n  

o n  th is h e a d .’ ”

T h e  p etition er at the h e a rin g  rested  its c la im  so le ly  u p on  the  

increase in w a g e s  w h ich  w o u ld  resu lt fr o m  the a w a rd  o f  the  

W a r  L a b o r  B o a rd . H i d  th is a w a rd  been m a d e  b e fo r e  the ter-

m in a tio n  o f  the fo r m e r  p roceed in g , w e w o u ld  h a v e  inclu ded  

the increased a m o u n t a llo w e d , an d  a g reater increase in the  

rate o f  fa r e  th an  w a s a llo w e d  b y  us w o u ld  h a v e  resulted . N o  

te stim o n y  w a s  o ffe re d  b y  the rem o n stra n ts. T h e y  so u g h t to  d e-

fe a t the application , u r g in g  the sam e a rg u m en ts  as w ere  u rg ed  in  

the fo r m e r  p roceed in g , v i z . : th at th is B o a rd  is w ith o u t ju r is -

d ic tio n ; the ex isten ce  o f  m u n icip a l fran ch ises fix in g  the rate o f  

fa r e  to  be ch arged  an d  th e im p ro p rie ty  o f  fix in g  a  rate w ith o u t  

first a scerta in in g  th e v a lu e  o f  the p ro p e rty  o f  th e petition er.
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T h e s e  con ten tion s w ere  all fu lly  con sid ered  a n d  d isp o sed  o f  in  

th e fo r m e r  p roceed in g . N o  re a so n  n o w  ad van ced  ap p ears to  

us to  ju s t i fy  a  recon sid eration  o f  th em .

W h i le  the m a tter  as th u s p resen ted  appears to  be sim p le , c o m -

p lication s are  p resen t th at are n o t im m e d ia te ly  apparent. T h e  

a w a rd  m a d e  b y  the W a r  L a b o r  B o a rd  is retroactive , in that the  

e ffe ctiv e  d ate  o f  the a w a rd  is as o f  June 7th , 1 9 1 8 . T h is  m ak es  

it im p erative  fo r  the ra ilw a y  c o m p a n y  n o t o n ly  to  p a y  the in -

creased  scale o f  w a g e s  as th ey  b eco m e cu rren tly  due, but in  

a d d itio n  thereto w a g e s  in e x ce ss  o f  th ose  a lrea d y  p aid , a ccru in g  

since June 7th  last, in  accord an ce w ith  th e sa m e  scale. H a v in g  

ascertain ed  the a m o u n t o f  th ese as accu rately  a s p ossib le , c o n -

sid eration  m u st be g iv e n  to  the tim e w ith in  w h ich  the n ecessary  

reven u e m u st be raised . T h is  v ita lly  a ffects  the a m o u n t o f  the  

increase a llo w ed . I f  the ad d itio n a l reven u e w ere  requ ired  to  

be raised  d u rin g  the balance o f  th e p resen t y e a r  an  in equitable  

an d  certain ly  p roh ib itive  increase in fa re  w o u ld  result. In  ord er  

th at the p atron s o f  the ra ilw a y  c o m p a n y  m a y  n o t be u n d u ly  b u r-

d en ed  an d  a t the sam e tim e th at the p etition er m a y  n o t be finan-

cia lly  em b arrased  so m e  p lan  m u st be ad op ted  w h ich  w ill be 

equitable b oth  to  the p u b lic  an d  th e co m p a n y . H a v in g  ad op ted  

so m e such p lan  a  fu rth e r  a d ju stm e n t th en  b ecom es n ecessary . 

T h e  co m p a n y  b ein g  re im bu rsed  fo r  th e d e fe rre d  w a g e s ; the  

reven u es th en  need o n ly  p ro v id e  fo r  th e cu rren t increased w a g e s , 

an d  the rates o f  fa re  sh o u ld  a cco rd in g ly  b e  redu ced .

T h e  p etition er o ffe re d  estim a tes  s h o w in g  the a m o u n t o f  in -

creased  w a g e s  it w o u ld  be o b lig ed  to  p a y  d u rin g  the then  re m a in -

in g  five m o n th s  o f  the p resen t fiscal year. T h e  calcu lation s o f  

th ese estim ates w ere  based  u p on  the n u m b er o f  “ car h o u rs”  and  

“ m a n  h o u rs”  actu ally  op erated  d u rin g  the p resen t year. N o  co n -

tra d ictin g  eviden ce h a v in g  been presen ted , the B o a rd , to s a tis fy  

itse lf  as to  th e accu racy  o f  th ese  estim ates, cau sed  the b o o k s  an d  

re co rd s o f  th e c o m p a n y  to  be e x a m in e d  b y  its exp erts. W e  are  

satisfied  th at the estim ates presen ted  b y  the co m p a n y  are reason -

a b ly  accurate.

A c c o r d in g  to  the statem en t o f  the c o m p a n y ’ s cou n sel, a  sev e n - 

cen t fa r e  w ith  an  ad d ition al ch arge  o f  on e cent f o r  a  tra n sfe r ,

1
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in  effect b etw een  S ep tem b er 15th  an d  D e c e m b e r  3 1 s t , 1 9 1 8 , a  

p eriod  o f  tbree an d  a  h a lf  m o n th s, w o u ld  y ie ld  sufficient revenu e  

to  m a k e  up the d ifferen ce o f  a p p ro x im a te ly  $ 8 6 0 ,0 0 0  (E x h ib it  

2 0 6 )  betw een  the actual w a g e  in creases p a id  an d  t o  b e  paid  d u r-

in g  the last five m o n th s  o f  1 9 1 8  an d  th e a m o u n t o f  w a g e  in -

creases fo r  w h ich  p ro v isio n  w a s  m a d e  in  fix in g  the presen t fa re  

o f  five cen ts w ith  a on e -cen t ch a rg e  fo r  a tra n sfe r . T h is  is 

eq u ivalen t to  a p p ro x im a te ly  $ 2 4 5 ,0 0 0  ad d ition al reven u e per  

m o n th  an d  is so m e w h a t la rg e r  th an  the estim ated  a v erage  

m o n th ly  in creased  revenu e at the h ig h e r  fa r e , v iz ., $ 2 1 2 ,5 0 0 ,  

the d ifferen ce rep resen tin g  the g reater traffic th at u su a lly  occu rs  

d u rin g  the last fe w  m o n th s o f  the yea r th an  in the oth er m o n th s.

A c c o r d in g  to  E x h ib it  P -2 0 5 ,  the e x c e ss  o f  th e to ta l an n u al 

w a g e  increases effective  A u g u s t , 1 9 1 8 , o v e r  the a m o u n t o f  w a g e  

in creases fo r  w h ich  p ro v isio n  w a s  m a d e  in fix in g  the p resen t fa re  

o f  five cents w ith  an  ad d ition al ch arge  o f  on e  cen t fo r  a  tra n sfe r  

is $ 1 ,6 3 0 ,0 0 0 .  ,T h e  excess fr o m  A u g u s t  1st to  D e c e m b e r 3 1 s t , 

a p eriod  o f  five m o n th s , w o u ld  be 5 / i 2 t h s  o f  th is a m o u n t, v iz ., 

$ 6 8 0 ,0 0 0 .  A c c o r d in g  to  E x h ib it  P -2 0 6 ,  th e excess up to  th e close  

o f  1 9 1 8  w ill be a p p ro x im a te ly  $ 8 6 0 ,0 0 0 ,  an d  su b tractin g  fr o m  

th is figu re the $ 6 8 0 ,0 0  leaves $ 1 8 0 ,0 0 0  as th e a m o u n t o f  defici-

en cy  in reven u e o r  deficit on  A u g u s t  1st, w h ich  c o v e rs  that

p o rtio n  o f  th e th ird  an d  fifth  item s in E x h ib it  P -2 0 7  applicable  

to  the p eriod  p rio r  to  A u g u s t  1st. D u r in g  each  m o n th  at the  

p resen t rate o f  fa re  the deficit w ill be in creased  b y  $ 1 3 6 ,0 0 0 ,  

i. e., i / i 2 t h  o f  $ 1 ,6 3 0 ,0 0 0  a b o v e  stated , an d  a cco rd in g ly  o n  S e p -

tem b er 1 5 th  w a s  a p p ro x im a te ly  $ 3 8 4 ,0 0 0  an d  o n  O c to b e r  15th  

w ill be $ 5 2 0 ,0 0 0 .
A c c o r d in g  to  the statem ent- o f  the co m p a n y ’ s cou n sel th e entire  

a m o u n t o f  the deficit a ccru in g  up to  S ep tem b e r 15 th , 1 9 1 8 , w o u ld  

be p ractica lly  w ip ed  ou t at the close o f  the y e a r  b y  ra isin g  the  

fa re  o n  the fo r m e r  date fr o m  five to  seven  cents.

A t  the sam e a v e ra g e  m o n th ly  ga in  in reven u e, a  lo ss  o f  

$ 5 2 0 ,0 0 0  a ccru in g  up to  O c to b e r  15 th , 1 9 1 8 , w ill be m a d e  up  

in  a p p ro x im a te ly  five m o n th s. A s  sh o w n  b y  the evidence;, the 

d ecreased  traffic d u rin g  th e w in ter  m o n th s resu lts in  a  fa llin g  

o ff  o f  reven u e. M a rc h  3 1 st , 1 9 1 9 , is th e re fo re  in ou r ju d g m e n t  

a p rop er tim e lim it to  a llo w  fo r  the m a k in g  u p  o f  th e said  deficit.
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I t  is a lso  establish ed  b y  the evid en ce that w h e n  the c o m p a n y ’ s 

deficit h erein  d iscu ssed  is m a d e  up a  fa re  o f  s ix  cents an d  a 

ch arge  o f  o n e , cent o n  each  in itia l tra n sfe r  w ill y ie ld  sufficient 

reven u e to  enable the c o m p a n y  to  m e et its o p era tin g  exp en ses, 

p a y  b on d  interest an d  ren tals on  leased  p rop erties, an d  p ro v id e  

an  an n u al ap p rop riation  o f  $ 8 0 0 ,0 0 0  fo r  d epreciation .

W e  th e re fo re  find an d  d eterm in e that in ord er to ren der the  

public con tin u ou s, sa fe , adequate an d  p rop er service , the P u b lic  

S e rv ic e  R a ilw a y  C o m p a n y  w ill be requ ired  to  raise ad d ition al 

revenu e to  the a m o u n t o f  $ 8 6 0 ,0 0 0  b y  reason  o f  the a w a rd  o f  

the N a tio n a l W a r  L a b o r  B o a rd  on  A u g u s t  1st, 1 9 1 8 , in  ad d ition  

to  a  like su m  p ro v id ed  fo r  in the ord e r o f  th is B o a rd , J u ly  10th , 
1 9 1 8 .

T h e  said a w a rd  w a s  m a d e  b y  W il l ia m  H o w a r d  T a f t ,  fo rm e r  

P resid en t o f  th e U n ite d  S ta te s, and P ra n k  P . W a ls h , as arbitra-

tors, and is n o t a su b ject o f  co n tro v e rsy  b e fo r e  us. B y  its term s  

the aw a rd  “ shall con tin u e fo r  the d u ration  o f  th e w a r, excep t  

th at either p a rty  m a y  reopen  th e  case b e fo re  th e arb itrators at 

p eriod s o f  s ix -m o n th  in tervals, b e g in n in g  F e b ru a ry  1st, 1 9 1 9 ,  

fo r  such  a d ju stm e n ts  as ch an ged  con d ition s m a y  render neces-
sa ry .”

T h e  difficulty in  fix in g  ju s t  an d  reason ab le  rates in such trou b le -

so m e  tim es an d  w ith  th e co n sta n tly  ch a n g in g  con d ition s m u st be  
apparent to  everyon e.

W e  find th at an  e m erg e n cy  ex ists  and d eterm in e th e e x istin g  
rates to  b e  insufficient.

W e  con clu d e that th e su m  o f  $ 8 6 0 ,0 0 0  sh ou ld  b e  raised  to  m eet  

th e e m e rg e n cy  b y  im p o sin g  a  w a r su rch arge  o f  t w o  cents, m a k in g  

a fa r e  o f  seven  cents w h e re  five cents is n o w  ch arged . S a id  rate  

o f  fa re  to  be effective  O c to b e r  15 th , 1 9 1 8 , and to  con tin u e up  

to  and in clu de M a rc h  3 1 st, 1 9 1 9 , an d  fo r  th e reason s p reviou sly  

stated  w e  find an d  d eterm in e that the ju s t  and reason ab le  rate  

o f  fa r e  to  b e  ch arged  on  an d  a fte r  A p r il  1st, 1 9 1 9 , is a w a r  

su rch arge  o f  on e  cent, m a k in g  a  fa re  o f  s ix  cents w h e re  five cents  
is n o w  ch arged .

T h e  ch arge  fo r  tra n sfe rs  to  rem ain  th e 'sa m e  as in o u r orig in a l 
ord e r o f  J u ly  10th , 1 9 1 8 .
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A s  this is an  em erg e n cy  su rch arge  it sh ou ld  b eco m e effective  

su b ject to  the fo llo w in g  c o n d it io n s :

( a )  T h e  co m p a n y  shall p ro m p tly  file w ith  the B o a rd  fo r  each  

calen d ar m o n th , b eg in n in g  w ith  th e m o n th  o f  O c to b e r , 1 9 1 8 , so  

lo n g  as this su rch arge is ad d ed  to  its  schedule o f  rates, a state-

m e n t g iv in g  th e to ta l a m o u n t o f  w a g e s  an d  salaries p aid , d u ly  

classified b y  ch aracter o f  service rendered  to  th e co m p a n y , a n d  

the rates p e r  h ou r, d a y  o r  p eriod  fo r  w h ich  th e w a g e  o r  sa lary  

is p ayable, lik ew ise  classified, an d  in d icatin g  an y  ch an ge in c lassi-

fication o f  em p loyees and the w a g e  rates resu ltin g  th e re fro m .

( b )  T h e  co m p a n y  shall file w ith  the B o a rd  fo r  each calen dar  

m o n th , b e g in n in g  w ith  the m o n th  o f  O cto b e r , 1 9 1 8 , d u r in g  w h ich  

the em erg e n cy  su rch arge is ad d ed  to its rate  schedule, a  com p lete  

co m p a ra tiv e  in com e statem en t fo r  th e current and p reced in g  years  

o f  its op eration s sh o w in g  reven u e an d  reven u e dedu ction s, c lassi-

fied in accord an ce w ith  the u n ifo r m  sy stem  o f  accou n ts fo r  street  

o r traction  ra ilw a y  utilities (first issu e ) p rescribed  b y  this B o a rd , 

to g eth er w ith  m ile a g e , traffic and m iscellan eou s statistics as re -

quired  on  p age 3 5  o f  the fo r m  o f  ann ual rep ort n o w  requ ired  to  

be filed b y  this B o a rd .

( c )  T h e  B o a rd  w ill retain  ju risd ic tio n  o f  the em erg e n cy  o r  

w a r  su rch arge  as herein  ap p roved  fo r  the p u rp ose o f  m o d ify in g  

o r a b ro g a tin g  sam e as and i f  the con d ition s chan ge.

S u b je c t to  th e fo r e g o in g  con d ition s a n d  their acceptance b y  

the co m p a n y , th e B o a rd  fixes as a  ju s t  and reason able ch arge  to  

be im p osed , ob served  an d  fo llo w e d  b y  the P u b lic  S e rv ic e  R a ilw a y  

C o m p a n y  on  an d  a fte r  th e 15th  d a y  o f  O c to b e r , 1 9 1 8 , a  ch a rg e  

o f  seven cents w h ere  five cents is n o w  ch arged , u p  t o  an d  in -

c lu d in g  M a rc h  3 1 st, 1 9 1 9 , and the B o a rd  fixes as a ju s t  an d  

reason ab le  ch arge  to  be im p osed , ob served  an d  fo llo w e d  b y  the  

said  P u b lic  S e rv ic e  R a ilw a y  C o m p a n y  o n  a n d  a fte r  A p r il  1st, 

1 9 1 9 , a  ch arge  o f  s ix  cents w h ere five cen ts is n o w  ch arged .

B y  its rep ort o f  J u ly  10th  this B o a rd  ord ered  th e  p etition er to  

file and su b m it to it on  o r  b e fo r e  J a n u a ry  1st n e x t a p lan  w h e re -

b y  the m e th o d  o f  c h a rg in g  at present in fo rc e  m a y  be revised  b y  

an equ itable z o n in g  system  ov er its en tire  territo ry , proper  

con sid eration  b ein g  g iv en  to  all o f  th e e lem en ts to  m o r e  p rop erly
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relate th e cost o f  serv ice  w ith  th e  len gth  o f  hau l and v a lu e  o f  
service.

T h e  co m p a n y  is n o w  an d  h as b een  fo r  so m e  tim e  p ast g a th e r-

in g  d ata  o f  traffic on  its lines to  b e  used in  th e p rep aration  o f  

such  a  p lan , and th e  p resid en t o f  th e p etition er assu red  th e B o a rd  

th at such a  p lan  w ill b e  filed a n d  su b m itted  to  us early  in  J an u ary  

n ext. A n y  plan  su b m itted  w ill n ecessarily  h a v e  to  b e  in vestigated  

b y  ex p e rts  em p loyed  b y  this B o a rd  b e fo re  a d o p tio n , to  ascertain  

the fa irn ess o f  th e sch em e an d  the p rob ab le  resu lts o f  op eration .

W e  an ticipate that’ it m a y  b e  p ossib le  to  a d o p t so m e p lan  b e fo re  

A p r il i  st. T h e  p lan  w ith  its sch ed u le o f  rates w h e n  ad op ted  w ill 

be substituted fo r  th e then  e x istin g  rate.

D a te d  S ep tem b er 2 5 th , 1 9 1 8 .

O R D E R .

T h e  B o a rd  o f  P u b lic  U tility  C o m m issio n e rs  h a v in g  on  the date  

h e re o f m a d e  and filed a  report, sta tin g  its fin din gs o f  fa ct and  

con clu sion s th ereon , w h ich  rep ort b y  re feren ce  thereto is m ad e  
p art h e re o f—

H e r e b y  ord er s  fixed  a s  a  ju s t  an d  reason ab le  ch arge  to. be  

im p osed , ob served  an d  fo llo w e d , o n  an d  a fte r  the effective date  

o f  th is ord er, b y  th e P u b lic  S e rv ic e  R a ilw a y  C o m p a n y , a  ch arge  

o f  seven  cents w h e re  five cents is n o w  c h a rg e d  u p  to  an d  in clu d-

in g  M a rc h  3 1 st , 1 9 1 9 , an d  the B o a rd  fixes a s a, ju s t  an d  re a so n -

able ch arge to  be im p osed , ob served  a n d  fo llo w e d  b y  th e said  

P u b lic  S e rv ic e  R a ilw a y  C o m p a n y  on  an d  a fte r  A p r il  1st, 1 9 1 9 ,  

a  ch arge o f  s ix  cen ts w h e re  five cen ts is n o w  ch arged . T h e s e  

ch arges t o  be in a d d itio n  to the ch a rg e  o f  o n e  cen t fo r  each  initial 

tra n sfe r  a llo w ed  b y  this B o a rd  in its o rd e r  o f  J u ly  10th , 1 9 1 8 , 

an d  to  b e  collected  o n ly  in th e  even t th a t p rio r  to  O c to b e r  10th , 

1 9 1 8 , the P u b lic  S e rv ic e  R a ilw a y  C o m p a n y  shall file w ith  the  

B o a rd  o f  P u b lic  U tility  C o m m issio n e rs  its acceptance in w ritin g  

o f  the rates herein  a llo w ed  a n d  fo r  th e p eriod s o f  tim e  n am ed  
u p on  th e fo llo w in g  c o n d it io n s : N

( a )  T h a t  the P u b lic  S e rv ic e  R a ilw a y  C o m p a n y  agrees to  file 

w ith  th e B o a rd , fo r  each  calen d ar m o n th , b e g in n in g  w ith  the



m o n th 'o f  O cto b e r , 1 9 1 8 , so  lo n g  as th is su rch arge  is ad d ed  to  its 

sch edu le o f  rates, a  statem en t g iv in g  th e tota l a m o u n t o f  w a g es  

an d  salaries p a id , d u ly  classified  b y  ch aracter o f  service  ren dered  

to  th e  co m p a n y , an d  the rates p er h o u r, d a jr o r  p eriod  f o r  w h ich  

th e w a g e  o r  sa la ry  is p ayab le , lik ew ise  classified, an d  in d icatin g  

a n y  ch a n g e  in  classification o f  em p loyees an d  the w a g e  rates  

resu ltin g  th e re fro m .
( b )  T h a t  the P u b lic  S erv ic e  R a ilw a y  C o m p a n y  agrees a lso  to  

file w ith  the B o a rd  fo r  each calen d ar m o n th , b e g in n in g  w ith  the  

m o n th  o f  O cto b e r , 1 9 1 8 , d u rin g  w h ich  the em erg e n cy  su rch arge  

is ad d ed  to  its rate schedule, a  com p lete  co m p a ra tiv e  in co m e  

statem en t fo r  th e cu rren t an d  p reced in g  years o f  its op eration s  

sh o w in g  reven u e an d  revenu e d ed u ction s, classified in accordan ce  

w ith  the u n ifo r m  system  o f  accoun ts fo r  street o r  traction  ra il-

w a y  utilities (first issu e ) prescribed  b y  th is  B o a rd , to g eth er w ith  

m ile a g e , traffic an d  m iscellan eou s statistics as requ ired  on  p a g e  35  

o f  the fo r m  o f  an n u al rep ort n o w  requ ired to  b e  filed b y  th is  

B o a rd .

T h is  orde r  shall become effective  O c to b e r  15th , 1 9 1 8 .

D a te d  S ep tem b er 2 5 th , 1 9 1 8 .
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[ S .  M . 4 8 7 ]
Testimony.

Commissioner Slocum. A n y  r e p o r t s  fi le d  b y  th e  P u b lic  S e r -
v ic e  R a i lw a y  C o m p a n y  w ill  b e  c o n s id e r e d  p a r t  o f  th e  r e c o r d .

Mr. Wakelee. T h a t  is  o n r  c a se . 10
Mr. Herrmann. B e f o r e  th e  c a s e  is  c lo s e d  I  w is h  to  m a k e  a  

s u g g e s t io n . I n  th e  o th e r  c a s e , a t  th e  c o n c lu s io n  o f  th e  c a s e  f o r  
th e  p e t i t io n e r s , I  s u g g e s t e d  t h a t  th e  a p p r a is a ls  o f  th e  r e s p e c -
t iv e  p r o p e r t y  o f  b o th  c o m p a n ie s , th e  f ir s t  o n e , th e  90 -c e n t  r a t e  
c a s e , a n d  th e  s e c o n d , in  so  f a r  a s  it  h a s  b e e n  a p p r o v e d  b y  th e  
c o m m is s io n , s h o u ld  b e  p u t  in . W h i l e  I  a p p r e c ia te  t h a t  th is  is  
n o t  a  p r o c e e d in g  f o r  f ix in g  a  p e r m a n e n t  r a t e  b a s e d  o n  v a lu a -
t io n s , i t  s e e m s  to  m e  t h a t  in  f ix in g  a  r a t e , th is  b e in g  a n  e m e r -
g e n c y  a p p lic a t io n , it  m ig h t  b e  o f  s o m e  s e r v ic e  o r  s o m e  a s s i s t -
a n c e  to  th e c o m m is s io n  i f  t h e y  h a d  s o m e  g u id e  b y  w h ic h  t h e y  
k n e w  w h e th e r  o r  n o t  th e  r a t e  a llo w e d  w o u ld  b e  in  s o m e  p r o p o r -
t io n  to  th e  v a lu e  o f  th e  p r o p e r t y . I  h a v e  b e e n  a d v is e d  b y  M r .  
M c C a r t e r  th a t  c o m p a r a t iv e ly  r e c e n t ly  th e r e  h a s  b e e n  a n  a p -
p r a is a l  m a d e  o f  th e  v is ib le  p r o p e r t ie s  o f  th e  P u b lic  S e r v ic e  
R a i lw a y  C o m p a n y , a n d  I  t h e r e fo r e  s u g g e s t  th a t  t h e y  b e  o f fe r e d  
to  th e  c o m m is s io n  f o r  su c h  u s e  a s  th e  c o m m is s io n  d e s ir e s  to  
m a k e  o f  th e m  f o r  th e ir  c o n s id e r a t io n  in  th e  c o n s id e r a t io n  o f  

th e  c a s e .

Mr. Wakelee. I  w o u ld  s u g g e s t  th a t  th e  w a y  to  g e t  th is  b e fo r e  ^  

[ S .  M . 4 8 8 ]

th e  c o m m is s io n  w o u ld  b e  to  p u t  M r . M c C a r t e r  b a c k  o n  th e  
s ta n d , a n d  a s k  h im  su c h  q u e s t io n s  a s  w ill  b r in g  o u t  th e  p o in t  
s u g g e s te d  b y  y o u .

Mr. Herrmann. I t  is  p a r t  o f  y o u r  c a s e , b u t  p e r h a p s  it  w o u ld  
b e  th e  b e t te r  w a y .

T H O M A S  N . M c C A R T E R ,  r e c a lle d  o n  b e h a lf  o f  p e t it io n e r .

Q  {By Mr. Herrmann.) H a v e  y o u  e v e r  h a d  a n  a p p r a is a l  o f  th e  4 0  
p r o p e r t ie s  o f  th e  P u b lic  S e r v ic e  R a i lw a y  C o m p a n y !  A  Y e s .

Q  B y  w h o m  w a s  i t  m a d e !  A  M a d e  b y  D e a n  C o o le y , o f  th e  U n i -
v e r s it y  o f  M ic h ig a n .

Q  A  r e c o g n iz e d  a u t h o r it y  a n d  e x p e r t !  A  I  r e g a r d  h im  a s  h a v in g  
n o  s u p e r io r  in  th e  c o u n tr y , a n d  I  th in k  h e  h a s  b e e n  r e c o g n iz e d  a s  
b e in g  a t  le a s t  a  v e r y  h ig h  a u t h o r it y  in  m a t t e r s  o f  th is  k in d .

Q  H o w  r e c e n t ly  w a s  t h a t  a p p r a is a l  m a d e !  A  I f  y o u  w il l  a llo w  
m e  to  s a y . b y  w a y  o f  in tr o d u c t io n , th is  s t r e e t  r a i lw a y  d iffic u lty — th e  
d iffic u lty  o f  th e  s tr e e t  r a i lw a y  c o m p a n y — is  n o t  o f  r e c e n t  o r ig in . W e  
h a v e  k n o w n  f o r  y e a r s  th a t  i f  th e  w a y  w e r e  m a d e  c le a r  w e  w o u ld  h a v e  
to  a p p ly  f o r  so m e  c h a n g e  in  th e  r a t e  o f  f a r e . O u r  h a n d s  s e e m e d  to

[ S .  M . 4 8 9 ]
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sc r ib e d  in  th e  o rd in a n c e . W e  th o u g h t th a t  w a s  a n  e r ro n e o u s  v ie w , 
a n d  w e  p r e p a r e d  o u r s e lv e s  b y  th is  a p p r a is a l , so  th a t  w h e n  th a t  diffi-
c u lty  w a s  r e m o v e d , i f  it  sh o u ld  b e  r e m o v e d , w e  w o u ld  b e  in  a  p o s itio n , 
a t  th e  p r o p e r  t im e  a n d  in  th e  p r o p e r  w a y , to  m a k e  a n  a p p lic a tio n  f o r  
a  r a is e , b a s e d  on v a lu a tio n . T h a t  d ifficu lty  w a s  r e m o v e d  b y  th e  C o l-  

10 l in g s w o o d  a n d  N o r th a m p to n  d e c is io n s . T h is  p a r t ic u la r  p r o c e e d in g , 
a s  I  h a v e  t im e  a fte r  tim e  sa id , a n d  a s  y o u  h a v e  ju s t  sa id , is  n o t  su ch  
a  p r o c e e d in g , b u t  is  a n  e m e r g e n c y  p r o c e e d in g , b a s e d  on  th e  e x tr a o r d i-
n a r y  d e v e lo p m e n ts  o f  th e  la s t  fe w  m o n th s . T h is  a p p r a is a l, o f  w h ic h  
y o u  in q u ir e , w a s  m a d e  b y  D e a n  C o o le y  a s  o f  D e c e m b e r  31st , 1915 . 
I  h a v e  th e  s u m m a r y  o f  h is  a p p r a is a l  h e re  in  m y  h a n d . T h e  s u p p o r t -
in g  d a ta  is  in c lu d e d  w ith in  th e  c o m p a s s  o f  q u ite  a  n u m b e r  o f  v o lu m e s , 
a n d  a re  a ll in  o u r  files  a n d  r e a d y  f o r  p r o d u c tio n  f o r  a n y o n e  in te r -
e ste d .

M r . H errm a n n . H a v e  y o u  a n y  o b je c tio n  to  o ffe r in g  th e m  in  th is
<9e a s e l

W itn e s s .  N o t  a t  a l l ;  fo r  th e  p u r p o s e s  o f  th e  c a se , a s  y o u  h a v e  
s ta te d  th e m . I  m a y  s a y  th a t  th e  in v e n to r y  sh o w s—

[S . M . 49 0 ]

M r . V a n  W in k le . I  o b je c t . H a v e  y o u  a n y  fu r th e r  q u e s t io n s !

M r . H errm a n n . I  h a v e  n on e.

M r . V a n  W in k le . W e  o b je c t , i f  th e  c o m m is s io n  p le a s e , to  th e in tr o -
d u c tio n  o f  th is  s o -c a lle d  a p p r a is e m e n t  w ith o u t th e so -c a lle d  a p p r a is e -  

30  m e n t b e in g  v e r ifie d  in  th e w a y  w e  th in k  it sh o u ld  b e . D e a n  C o o le y  
is  p r o b a b ly  a  g r e a t  a u th o r ity , a n d  h e h a s  a p p r a is e d , I  h a v e  n o  d o u b t, 
th is  p r o p e r t y  in  h is  o w n  w a y . B u t  w e  h a v e  n o  in fo r m a tio n  h e re , i f  
th e  c o m m iss io n  p le a s e , a s  to  th e  th e o r y  on  w h ic h  th e  d e a n  h a s  p r o -
c e e d e d  in  m a k in g  h is  a p p r a is e m e n t . W e  a re  e n tit le d  to  k n o w  a s  to  
th a t , a s  to  w h e th e r  h e  h a s  a p p r a is e d  on  th e  th e o r y  o f  r e p r o d u c tio n  
c o st , o r  ju s t  w h a t  h e is  d o in g . T h o s e  th in g s  m a k e s  m illio n s  o f  d i f -

fe r e n c e .

W itn e s s .  I t  is  a ll to ld  h e re , s ir .

M r . V a n  W^inkle. I  h a v e  n o  d o u b t th e  fig u re s  a re  s a t is fa c t o r y  to  

y o u , M r . M c C a r te r .
W itn e s s .  N o t  th e  fig u r e s , b u t  i t  is  a ll  to ld  h o w  h e  a p p r a is e d  it , th e  

m e th o d  h e a d o p te d .
M r . Vam, W in k le . W e  o b je c t  to  th e  in tr o d u c tio n  o f  it  in  th is  c a se . 

I f  th is  is  to  b e  m a d e  a  v a lu a tio n  c a se , o n  th e  b a s is  o f  th e  1916  v a lu a -
tio n , th a t  is  on e th in g . Y o u  see  h e re , th e  p o s it io n  o f  th e  c o m p a n y

[ S . M . 491 ]

d is tin c t ly  is  t h i s : W e  w a n t  to  g o  b a c k  to  th e  1916  c o n d it io n s ; th e y  
5 0  h a v e  sa id  th a t  s e v e r a l t im e s  d u r in g  th e  c o u r se  o f  th is  p r o c e e d in g .  

T h e y  h a v e  n o t s a id  w e  w a n t  y o u  to  fix  a  r a te  th a t  is  ju s t  a'nd r e a s o n -
a b le , b a s e d  on  a  v a lu a tio n  o f  t h is 'c o m p a n y  a t  a n y  p a r t ic u la r  t im e ;  
th e v  a re  n o t m a k in g  th is  a v a lu a tio n  c a se . I  a p p r e c ia te  th e  p o s itio n  
o f  th e  c o u n se l f o r  th e  c o m m iss io n . I  th in k  in  h is  qfiace I  w o u ld  a ct th e  
sa m e  w a y  h e  is  a c tin g , a n d  I  m a y  s a y , s ta n d in g  w h e re  I  s ta n d , I
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should act the way I am acting now. Because we do not concede— 
maybe we are entirely wrong—we do not concede your commission 
has the legal right to fix a rate, called an emergency rate, on the 
testimony thus far. W e want to be heard later on that head; that is 
a legal proposition. I take it you will admit this testimony, but over 
my objection, if you do. I do not assent to its introduction, sir. 10

Commissioner March. We will receive it. Have you it in volume 
form, Mr. McCarter?

Witness. I have it here; the summary is in volume form, and the 
others, the large mass of supporting detail, is also in volume form, 
and is also in our office.

Commissioner March. How much do you desire to use?
Mr. Herrmann. I just desire the summary, with the use of the sup-

porting data, should it be desired.

[S, M. 492]
Commissioner March. It will be received and marked P. 27.

(Same is marked Exhibit P. 27.)
Q {By Mr. Van Winkle.) Does it appear, Mr. McCarter, who, if 

anybody, aided Dean Cooley in this appraisal? A  Yes, sir.
Q Did he have engineers with him? A  Yes, sir. He had on our 

property, I think, for upwards of a year nearly fifty men, and the 
examination of the property cost approximately $150,000.

Q It was a valuation of the physical property of the company?
A  It was a valuation of the physical property pure and simple, no 
elements of intangibles of any character whatever are added m this 
appraisement; he does not go into development cost or going value; 
it is the physical value, pure and simple, of the property.

Q It is entirely, then, physical valuation from his point of view?
A. Yes sir.

Q And he was the appointee of your company? A He was.
Q And your company paid the cost of the appraisement to him?

A Yes, sir.
Mr. Von Winkle. That is all. 40

Q {By Mr. Wokelee.) You stated the date as of which that ap-
praisement was made. ‘ The company has spent other sums of money 
for capital charges since that time, has it not? A  It has.

[S. M. 493]
Q It has added to the value of the property? A  About eight 

millions of dollars have been expended in actual cash since this ap-
praisement was made.

Q {By Commissioner March.) That is shown in your annual re" 50 
ports, is it not?

Mr. Wakelee. It is, yes.
A  It is shown in the evidence in this case, as to 1917, both those 
years, and then the cost of the terminal is not included in this report, 
except the land upon which it stands.
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Q (By Mr. Van Winkle.) Was there any participation by the 
commission, by this commission, or supervision by this commission, 
in connection with the making of this appraisal? A  Not so far as 
I know.

■ Q It was entirely your own appraisal ? A  It was.

Commissioner March. Anything else, Mr. Herrmann?
Mr. Herrmann. That is all.
Witness. Will this be marked in evidence?
Commissioner March. I f you please.

£ fgp

(Appraisal of Dean Cooley received and marked Exhibit
P. 27.)

Commissioner March. Anything further, Senator?
20 Mr. Wakelee. I think, if the commission pleases, that con-

cludes our case.
W  IP

[S. M. 1139]
year period of the ten-year period, that money began to make itself 
felt. And for the past ten years, for the bulk of the time, the service 
has been normal, from my point of view, the deficit of which has 
been carried by the people who own the company through other re-
sources. Had it not been for that the company would have been in 
the hands of a receiver years ago.

Q Senator Wakelee this morning spoke of the Public Service 
Railroad. Was the property of the Public Service Railroad (I am not 
speaking now of the Public Service Railway Company at all), was 
the property of the Public Service Railroad Company included in the 
Dean Cooley appraisal? A  Yes.

Q P. 27, I think it is. A  Yes. A  statement has been prepared 
of what that is, and what figure that is, and the amount that should 
be productive from this.

Q Who has that statement? A  I saw it. I think Mr. Wakelee 
40 has.

Q It isn’t before the commission?
Mr. Wakelee. Very glad to do it.
Witness. It will be put in here, if you want. It is about

$2,000,000.
[S. M. 1140]

Q I want to ask some questions about that. Are Dean Cooley’s 
figures, detailed figures, in such shape you can give us, from the Sum- 

50 mary P. 27 in evidence, the appraisal be made of the Public Service 
Railroad, separate and apart from the Public Service Railway? A  
Yes. It shows about $2,000,000, as I said a moment ago.

Q Let us have the detail figures? A  I haven’t them here. I 
suppose they are in Newark.
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Mr. Wahelee. I can produce them during the day, or in the 
morning. I don’t know whether they are in Trenton.

Witness. They show about $2,000,000 for the railroad.
Q I understand, Mr. McCarter, you have made some calculations,

I take it, for use by the commission, with respect to the inclusion 10 
of the Public Service Railroad’s property in the Dean Cooley 
valuation? A  Yes. We have had a statement made up, 
so there would be no misunderstanding, and we might not have 
given a false impression to the commission, we had those figures 
analyzed and prepared, to he taken out of the total' gross amount of 
the Cooley appraisal.

Mr. Wahelee. The Cooley report specifically states that in-
cludes the railroad.

Mr. Van Winkle. We find it. That is the reason we wanted 20? 
[S. M. 1141]

to bring it out. Glad to have you add that.
Mr. Wahelee. We will give you that figure.

Q So I can have a question on the record and get an answer. I 
would like to know, Mr. McCarter, what Dean Cooley’s valuation of 
the Public Service Railroad Company amounts to in the railway 
company, as it appears in Exhibit P. 27 that is in evidence— A  My 
recollection is—

Q Pardon me (continuing). First, giving reproduction cost new, 
and secondly, giving cost new, less depreciation? A  I can’t tell you 
that latter.

Mr. Wahelee. I would ask that the answer to the question 
be deferred, and later in the day I can give the information 
to answer it.

Mr. Van Winkle. That is entirely satisfactory.
Q The Public Service Railroad is not a party in this proceeding, 

is it? A  No. 40
Q It seems, Mr. McCarter, in your reports as president of the 

Public Service Corporation, you apparently combined the Public Ser-
vice Railway and the Public Service Railroad companies in all your 
financial and statistical statements with respect to railway property; 
isn’t that so ? A  I think so.

Jb M f XW W W

[S. M. 1157]

Q Was not the reason, Mr. McCarter, that Dean Cooley was not 
asked to separate the properties of the two companies, because he 
could not do so? A  I beg pardon.

Q Was not the reason that Dean Cooley was not asked to sepa-
rate the properties of the two companies because the accounts were 
not kept separate at the time? A  No; that was not the reason.
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Q In Dean Cooley’s appraisal at page 127 appears this paragraph: 
“ Materials, supplies and working capital. Experience has shown 
that in generaf these items are likely to he more nearly correct if 
taken directly from the company’s books. This is particularly true 
if, as in this case, the books are well kept and frequent inventories 

10 are made of materials and supplies on hand. The amounts used in 
this appraisal are taken from the following analysis furnished by the 
company.”  Then, on page 128 of the appraisal is the exhibit on 
analysis of working capital and material and supplies, Public Service 
Railway Company and affiliated companies. Have you got the ap-
praisal they made use of? A  I have not.

[S. M. 1158]
Q W on’t you kindly have it handed to you? We want to have it 

2Q used in evidence. .
Mr. Wakelee. I f you want to use it in evidence, it is filed with 

the commission.
A I have one here. . ■

Q On page 128 I call your attention to the second column of 
figures “ Public Service Railroad Company.”  You will see the last 
figure, the net total is in red, representing a minus quantity; does not 
that show, Mr. McCarter, that the analysis on which Professor Cooley 
based his allowance of $924,403 for working capital which you entered 
in the statement gives a minus quantity of $16,339.91 for the Public 

30 Service Railroad Company? A  It may. I don’t know. I am not 
familiar with those figures, never have been.

Q Is this Public Service Railroad Company an operating com-
pany? A Yes.

Q It is necessary, according to your theory, Mr. McCarter, that 
an operating company should have a working capital? A  I think 
they should have.

Q Where does the Public Service Railroad Company get its work- 

; 40 [S. M. 1159]
ing-capital from; how much working capital has it? A  I cannot tell.

Q Who can tell? A  I presume it borrowed its capital, I  suppose.
Q What is that? A  I suppose when it has not working capital 

of its own, it may borrow it. I agree with you it ought to have it.
Q Well, I call your attention to the fact in this connection that 

the analvsis furnished by the Public Service Railway to Professor 
Cooley upon which this allowance of $693,402 for material and sup-
plies was based, showed:.the following item: “ Public Service Rail-

50 road Company, average monthly book balance $57.27. Now, how 
can a railroad, like the Public Service Railroad, operate on $57.27 
worth of materials and supplies? A  I don’t know. I know that it 
ought to have more money to operate properly, and we are coming 
here to ask for it pretty soon.
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Q Mr. Boylan knows about that? A  He can tell yon the facts.
He may not be able to draw the psychological conclusion from them, 
but he can tell you the facts.

Q Now, Mr. McCarter, this morning you talked about wages in ad- 
[S. M. 1160] 10

dressing the commission. Don’t you include in your item of operating 
expenses all payments that the company makes to labor, both the 
trainmen and other employees? A  I don’t understand that. The 
statements filed in this case include the amounts paid for labor at 
present prices. There is added to that the sum of six hundred and 
odd thousand dollars that we think should be granted by way of in-
crease to present schedules of labor, which we have committed our-
selves to make if this increase be allowed.

Q As a matter of fact, you do include the wages you pay to labor 20 
in your operating accounts, don’t you? A  Oh, yes.

Q There is no element of profit sharing on the part of any man 
who works for the company, is there; in other words, he gets a cer-
tain fixed wage; is not that your way of paying your labor? A  Yes; 
he gets certain other benefits of eleemosynary character that are 
lielpful to him.

Q With respect to the item of $635,714, which you have stated in 
your opinion is necessary in order that you might make increases in 
the wages o f your men to attract suitable men to your employment, 
that estimate, as you view it, is necessary to attract to your cdm- 30
[S. M. 1161]

pany single men? A I think it is absolutely necessary to preserve 
the present status quo and also to attract other men.

Q Well, now, calling your attention to a paragraph in your testi-
mony, I would like to know what you mean by this statement found 
on page 125 of the transcript: “ Our hands are tied. We honestly 
believe they should be made,”  meaning the wage increases. “ We 
will make them if the basis, the substantial basis of this allowance 
that we are asking for and these figures is given, together with this ^  
fund for this special purpose.”

My question on that is this: Do you mean that you would not make 
this wage increase totaling approximately $635,000, in spite of the 
necessity which you say exists for making it, unless this board grants 
you substantially everything you have asked for to put you back on 
the 1916 basis, and in addition gave you an amount as a special 
fund equal to the amount o f increase in wages you suggest?
[S. M. 1162]

5 0
A I have said that if this board made increases which will enable 
us to proceed with our business in its orderly course, and in addition 
thereto gave us $635,000 specially set aside for this purpose, which 
we think should be made as increases, we would promptly make 
them.
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Q You are putting the $635,714 last,-this increase in labor, and 
you are putting it in such a posture that unless this commission 
gives you enough to put you back in the condition which you specified, 
and this sum of $635,714, you won’t increase the wages of your men? 
A  You can draw what conclusions you please. I mean to say that 

10 if this board only gave us $635,000 alone, unless they specially or-
dered it to be given for wages, it would not be applied.to that pur-
pose, because there are other things quite as important as that, im-
portant as that is.

Q You don’t ask this commission to make an order and specifical-
ly direct a certain sum to be paid for increase in wages, do you? A 
I think this commission could indicate that was a proper allowance, 
which we would gladly respect. We want to do it.

Q Mr. McCarter, as a matter of public policy, isn’t it bad public 
20 policy to trust on this commission the burden of and the responsi-

[S. M. 1163]
bility for dealing with wages and wage increases with companies, 
utilities like your own? A  I do not think, under the critical cir-
cumstances that now exist, it is at all.. I think it is eminently proper 
for us to say to the commission, we haven’t got the funds, we think 
wages should be increased, and if you will put it in our power to 
do it, we will increase them $635,000.

Q Don’t you think it is better public policy for you to take, 
30 yourself, the responsibility for making the increases, and then telling 

the commission you have done it, and then asking for a sum suffi-
cient to cover anything, all your operating expense«, including that? 
A Suppose you did not get it, then what?

Q I am asking you your opinion, Mr. McCarter? A  My opinion 
is, no, not under these circumstances.

Q As a matter of fact, Mr. McCarter, aren’t you going to make 
these increases anyway, no matter what the commission does? A  I 
do not think so, n o ; I do not see how we can. 

n Q Haven’t you put forward this application in this form in order 
40 to secure, if possible, the support o f your employees and of organ-

ized labor generally, to an increase in fares, to enable you to pay 
dividends on your stock? A  We have not. We have put it there

[S. M. 1164]
exactly as it is stated, as what we believe to be ; we are without funds 
to accomplish it without help.

Q Dealing with your exact figures, are you not substantially say-
ing to your employees this: Help us to get $3,650,000 more out of 

50 the public and we will give you the last eighteen per cent, of i t ; you 
put them last? A  No. You can put any construction on it you 
want, but that is not the fact.

Q Then you want distinctly to have this board assume the burden 
of dealing with wages and wage increases? A  I want the board to. 
grant the application, if it will, in the shape we have asked it.
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Q Have you ever before, Mr. McCarter, "been willing to allow any-
body to tell you what the wages of the men on your system should 
be? A  No, and we are not willing now to have you, or other peo-
ple, tell us what the wages of the employees should be.

Q I have made no suggestion. A  We happen to think they ^  
should be increased in this case.

Q Are the men on your lines unionized at all? A  No; not so far 
as I know.

Q Is it your idea, Mr. McCarter, that an increase of twenty cents 
a day to men who are now receiving from $2.80 to $3.40, is going

[SAM. 1165]
to have much effect in preventing them from going into other indus-
tries, where, as you say, they can get five or six dollars a day, or at 
the shipyards, given seven and eight dollars a day? A  I think 20 
it will have some effect, especially in holding our old men.

Q What benefit do you give your employees, besides the wages 
paid, in order to induce them to remain in your service? A  Our 
men are given sick benefits; a man becomes sick or disabled, after the 
first week of his sickness, or some other period—I don’t know that I 
am right as to detail—he is paid the benefit for ninety days, and that 
is liberally construed, and in many worthy cases is actually beyond 
that time. Upon death his family are paid a benefit of $300. Upon 
arriving at a certain age, in some cases upon arriving at the age of 
sixty-five years, after a certain specified service, he is entitled to re-
tire on a pension, and arriving at the age of seventy years, after a 
specified service, he must retire on a pension.

Q As I understand, your men do not get the maximum rate of pay 
until they have been about ten years in the service; isn’t that it? A  
Yes.

Q And that is not on the ground that a man is more efficient at 
the end of the ten years; it is because you are rewarding him for

[S. M. 1166] 40
remaining so long in your service? A  N o; on the contrary we think 
the man is more efficient after he has been with us ten years, than he 
was in a shorter time.

Q How long does it take a man, ordinarily, to qualify for efficient 
work as a motorman or conductor? A  Well, that differs very large-
ly with the men. Some of them get to be expert after a year or two, 
but on the average, a man who has been in the employ of the com-
pany six, seven or eight years, is better than the one who has been 
there a very much less space of time, not only better in the actual 50 
operation of the car, but better in steadiness of his habit, better in 
sobriety, better in all that goes to make up a useful employee to a 
corporation of this character.

Q The effect of this provision, this ten-year provision, is to keep 
the men with you? A  That is it, keep the old men with us.
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Q Have yon examined at all the question of utilizing the services 
o f women as conductors, because of the labor scarcity, on account of 
the war! A  Yes.

Q Any study been made of that yet! A  We have some women 
on our cars.

10 Q What lines! A  Southern Division.
[S. M. 1167]

Q Can you say about how many! A  I think there are some 
ten or more actually operating, and about as many more to go into 
service this week, and we propose to gradually extend that as fast as 
opportunity offers. There are a great many complications about it; 
it is not easy at all.

Q You are engaging now in all phases of the matter, and looking 
it up! A  We are.

20 Q When did the first woman go on! A  I should say two or three 
weeks ago, a month ago.

Q Have you made a study at all; speaking of economies in this 
present so-called emergency, any study o f one-man car operation, 
with a view to economizing on labor! A  Yes, sir. I beg pardon!

Q With a view to economizing on labor! A  We tried one-man 
ear operation several years ago in several cities, notably New Bruns-
wick, and I regret to say it was not successful. The people of the 
communities where we tried it did not care for the one-man type of 
car; I think mistakenly. I think the one-man type of car is all right.

3 o But that is a very complicated matter, too ; it requires a very large 
expenditure of money, of capital, to remodel your cars for that pur-
pose.
[S. M. 1168]

Q Can you say what the trouble was with the one-man system 
you installed or started! A  I simply think the people thought it 
was a step backward; they thought it was a reflection on their com-
munity that they were asked to get on the cars operated by one man. 
I think the service was all right; I think it was a mistake on the part

40 of New Brunswick and the other places involved.
Q Don’t you think that would not operate now in war times, when 

we have to employ women in so many industries! Don’t you think 
the pne-man car could be used now, as a matter of economy! A  
Well, I don’t know. I wish it could be. But it is a very complicated 
matter, takes a long time to bring about; you have to remodel your 
cars, or, better yet, have specially new, modern, one-man cars made 
for the purpose. I think people would be less displeased with the 
new one-man type of car that has been invented than they would be 
with the old cars remodeled to the one-man car basis. I think there.

50 are certain places in this state that could be operated very success-
fully with one-man cars if the people, if the commission and the 
people of those communities would tolerate it, and if it were prac-
ticable within any given time to invest the capital necessary to bring 
that condition about.
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[S. M. 1169]

Q Could you, either now or later, Mr. McCarter, make some esti-
mate of the capital requirement you speak of in the alteration of cars 
to a one-man basis, recognizing a war crisis and trying to put all the 
economies into operation we can, and the people are now disposed to 
accept economies'? A  Well, it could be figured out how much it would 

.cost to either buy so many new one-man cars or to remodel certain 
types of cars that, we have for one-man operation. But where we will 
get the money to do it with in these times is another question.

Q What lines would you have in mind in such connection? A  I 
think all the lines, practically. In towns like New Brunswick, Plain- 
field, except the through line that runs through Plainfield, Hoboken, 
and communities of that size and that character, could very well he 
operated with one-man cars without any diminution of the service 
and with ultimate satisfaction to the people. But I think it is not 
pleasing to the people at first blush.

Q While we were discussing possible economies, I asked you a 
few questions as to the skip-stop plan. I think you said you recently 
put that plan into operation in a part of your system, was it ? A  It 
is in effect in all our system now.

[S. M. 1170]
Q And it dates from April 1st, does it? A  April 1st in the Essex 

Division, and I think May 1st on the rest of the property, or there-
abouts.

Q Well, can you say on what basis you determined the stops to be 
eliminated? Has that been studied out properly? A  I think it has 
been. The stops have all been marked.

Q Hasn’t this plan so far resulted in an increase in the averager 
speed of the cars? A  Yes, slight; very slight, up to date.

Q Doesn’t that mean, Mr. McCarter, that every train crew is able 
to operate a larger number of car miles within a given time? A  Not 
right away, no.

Q Well, calling attention now to the Broad Street, Essex Division, 
Newark line, and the South Orange line, isn’t it a fact that the train 
crews on those lines are able, because of the installation of the skip- 
stop plan, to make one extra run a day? A  I don’t know about that. 
It undoubtedly will in time result in a car-hour saving.

Q Who would know as to that? A  Mr. Danforth would know 
more about it than anybody else. It has to be done very slowly, Mr. 
Van Winkle. The timetables cannot be speeded up from the old con-

[S. M. 1171]
dition to the new condition overnight; they have to be carefully pre-
pared, and it is in the interest of safety and of good operation to let 
the people become accustomed to it, and let the men become accus-
tomed to the change, and gradually bring the full change about until 
within a reasonable time the full speeding up and saving is made as 
a result of it. It will ultimately result in a considerable saving, I
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hope, but I think it will take some months to determine just how 
much.
[S. M. 1172]

Q You testified, Mr. McCarter, during the past winter there were 
10 from 50 to 75 cars that had been held in the barn because you had no 

one to operate them. Now, can you tell us what the effect of the in-
creased speed resulting from the skip-stop plan has beem in terms of 
car operation, in terms of car miles! A  Not appUaSEle up to date. 
It may be due to the fact that the man situation is worse now than 
then; about 100 runs a day not being operated for lack of men. Not 
100 cars but 100 runs a day.

Q Aren’t you operating more car miles now, Mr. McCarter, than 
in January! A  I don’t know about that; I presume we are, slightly, 
this season of the year more car miles than January.

20 Q Who would know as to that! Mr. Danforth! A  Mr. Danforth. 
We are not operating more than we did in April a year ago.

Q Has it occurred to you if the application here should be grant-
ed and if the great reduction in traffic which you anticipate would 
take place, you would have a great many cars to keep in the barns 
and you wouldn’t need so many men on your payroll! A  No, 1

30

[S. M. 1173]
don’t think it would result that way at all.

0  That would seem so to a layman. A  I think it is an error
0  What is the fact! How do you view it! A  I view it as attord- 

, ing an opportunity to give those who do ride much better service than

Now°passing, Mr. McCarter, to the figure of 6,643,043, which I 
think you stated represented the estimated cost of complying wit 
the government demands for additional railway facilities. As I have 
it worked out here, you have referred three times in your testimony 
to 6 643 043 I would like to know how that figure is made up. I 
can’t get it from the testimony. A That figure was based on the 
expectation of contracts being entered into for all the work that the 
government, the various agencies of the government and have under 
way or under negotiations with us, for power and other extensions 
to the railway system; some of which have been incorporated in con-
tracts since- some of which are still being held in. abeyance and I 
think one or more of which have perhaps been abandoned or changed, 
I am not sure which. The situation with the government changes from

[S. M. 1174]
dav to dav and it is impossible to predict with accuracy what they 
wffl A u i r e  and what they won’t require. I do know they have 
already made contracts with us for the Port Newark terminal m- 
X ;  ^  expenditure of $800,000 and changes in Camden involving 
approximately' a mile arid a half and for cars purchased to serve the 
S I T b e t w e e n  the rivers in Newark (I have forgotten how much 
i l e y  that does run into), and large other negotiations are still m
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abeyance; the total of which, after all that has been contracted for is 
done, would be that six million dollars to which you refer.

Q There are no completed contracts ? A  I think 3 completed con-
tracts. There is the contract for the Port Newark Terminal extension, 
amounting to in the neighborhood of $800,000.

Q That is in evidence. A  There is a contract that has been - 
executed since for certain track connections in Camden, for the pur-
chase of the cars to operate to the shipping companies in Camden, 
and for power to enable those cars to operate, which, if my memory 
is right, runs into nearly a million and a half of dollars. I am not 
sure of that figure, but there is a contract which has been executed—
I think it has been executed for the relocating of our tracks and the
[S. M. 1175]

building of a new car house in Washington Park in Camden to meet 
certain changes required by the government. Then there are under 
immediate negotiation—I think the contract has been executed (and 
this I am not positive of), a contract for a certain number of cars for 
use, as I say, in the Essex and Hudson division for the .territory 
between the two rivers, called the Lincoln Highway. Then there are 
the contemplated negotiations of c^ itr^ ts^jqr the construction of a 
spur in Camden to a new housing auplffimcm being furthered by the 
government, and for the continuation of the line from the Submarine 
Boat Corporation property along Avenue R in the Lincoln Highway.
That has not yet come to any definite conclusion. And there are 
many further contracts in North Jersey with them for the necessary 
power installation that will run the expense up to the figure of which 
I spoke.

Q The 6,643,043? A  Yes. I don’t think in that figure the Wash-
ington Park change has been included at all. That has come up since.
Nor the proposal for the mile of track in Camden for the new housing 
settlement.

Q That sum includes 6,643,043, Mr. Danf orth’s estimate of the 

[S. M. 1176]
40

additional capital required for the normal development; that is, the 
developments irrespective of the government requirements on your 
system? A No. That is the government requirements, that figure.;

Q Mr. Danforth gave his estimate— A  It may include 25 addi-
tional cars. I don’t remember about that.

Q About the additional capital requirements for the normal de-
velopment ol^your system, as 2,742,756. A  That, as I understand, 
is not within the six million at all.

Q Does the 6,643,043 include the portion of the electric company’s 
new investment required for railway purposes? A  To the extent of 50 
the government requirements.

Q Now, with respect to the 821,739 in connection with the Port 
Newark matter. Does that figure include the cost of a rotary to be 
installed in the Coe street station of the Public Service Electric? A  
I presume—I don’t know—there was a rotary we are not asking the
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government for any contribution toward. Y7h.ether that amount 
whether that total cost includes the rotary or whether the amount 
includes the government contract I am not familiar with. The gov-

[S. M. 1177]
10 ernment contract does' not include the contract, I do know.

Q Then the item is not included in the $800,000 plus? A  The
company is going to settle that itself.

Q As the testimony appears to he now, the fact now is as to that, 
that is not included? A  That is not included. The government is 
not going to pay for that rotary, in other words.

Q Isn ’t the Electric Company, under the terms of the lease of July 
1st, 1910, required to furnish the additional machinery required in 
the power station and sub-stations for railway purposes on the de-
mand of the Railway Company? A  Under the lease, yes.

20 Q Wouldn’t that clause in the lease cover the present situation? 
A The Electric Company can’t do any better than the Railway 
Company. They both have to have help, naturally.

Q Isn ’t this a departing from the terms of the lease, Mr. Mc-
Carter? A  Not at all. .

Q You don’t view it as an obligation of the Electric Company
under the lease? A  I donJUview it as obligation of the lease; I  

[S. M. 1178]
don’t view it as an obligation to provide power facilities in abnormal

I30 times like this when they can’t finance them.
Q Then you say the government is going to pay for the rotary? 

A  No. I said the government was not going to pay for it. It pays
for all of the rest of it except the rotary.

Q Does the $821,739 which the government is going to advance 
include the cost of the Gotthardt street extension? A  Yes.

Q Does it include the cost of additional car house and shop facili-
ties and of 18 new cars? A  What?

Q And 18 new cars? A  I think it does.
. n Q It doesn’t include the right of way along the south side of 

Doremus avenue on which the line is to be built? A  It does not.
Q That is land which you said the company happens to own? A  

The company happens to own that, and can utilize it for this purpose.
Q Why was the cost of that right of way left out? A  We con-

sidered that would be unreasonable with the government, to ask

[S. M. 1179]
them to pay for • something we already owned.

Q Under the terms of this contract do I understand that the title 
50 to the tracks, bridges, wires, cars, car house and shop facilities are 

to remain with the government until you pay for the property at a 
stipulated price, that is 50 cents on a dollar less depreciation? A 
The contract speaks for itself. Whatever that is. They certain y 
have a qualified interest or title in the property, and the franchise
runs to us.
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Q The 18 ears would not be used specifically on this line? A  
They would run over other lines in the city.

Q You would have to pass them over existing lines to the City of 
Newark? A  Yes.

Q I suppose you have other cars beside the 18 going to Port New-
ark? A  Surely. 10

Q On the estimate, Exhibit P. 6— A  I haven’t that here by that 
name.

Q Maybe you will recognize it. It is an item of $133,075 for two 
loops, one 1800 feet for the Federal Shipbuilding Company and one
[S. M. 1180]

5,405 feet for the Foundation Company. The question is on that: Are 
these switch tracks and loop tracks to which you referred in your 
testimony, page 135 of the trancript— A 135?

Q 135; where you stated they are to be put in by the Federal 20 
Company and the Foundation Company or the Shipping Board, or 
someone.other than ourselves, using your language? A  That is true, 
they are to be put in by those companies, and the expense is to be 
borne by them. We have nothing to do but operate over them.

Q If that is so, why are they included in your estimate of new 
capital required to meet the government demands? A  They are 
not, as I understand.

Q I thought you said they were? A  No; I say they are not.
Q What is your intention as to the item of 37,620 for the addi-

tional positive feeder and the item of 223,790 for car house and shop 30 
facilities, and the item of 525,000 for 40 new cars, all for the service 
of the Federal and Foundation companies; are these monies to be fur-
nished by you or by somebody other than yourself ? A  Those monies
[S. M. 1181]
are to be furnished by the government.

Q Who is to furnish the 531,118 for tracks and lines of feeder 
wire and 21 new cars for the upper Avenue R extension? A  If it is 
constructed it will have to be furnished by somebody; presumably the 
government, the Shipping Board. They won’t furnish it to us or 
anybody else unless they think they are furnishing it to a solvent 
concern and will get it back, or some portion of it back, some day.
The government don’t like to make a bad loan any more than anyone 
else.

Q Is the government now under contract to furnish that money 
for these things? A  To the extent I have indicated it is. I don’t 
know any more.

Q Has the government raised with you the question of your sol-
vency? A The government inquired as to our status and looked 50 
into our whole situation, physical and otherwise.

Q Couldn’t the government make the same kind of a contract as 
with you with the receiver of an' insolvent company and be protected ? 
What has your solvency to do with it? A  A great deal to do with 
it. What would they do with the property after the war was over?
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[S. M. 1182]
They would have a nice time then.

Q Have you had the question of your company’s solvency raised 
by the government, and if so, by whom, and when and where? A  
There wasn’t, that I know about, a direct linancial examination made 
of our company. But all their negotiations have been predicated on 
our ability to repay the government the amount we agreed to repay.

Q Have they raised the question of repaying or not? A  I f they 
had I don’t think they would have given us the money.

Q You are talking about the solvency of your company; it is 
entirely your own language? A  Everything I say is my own lan-
guage.

Q You aren’t quoting anybody on the solvency of your company £
A I didn’t intend to be quoting anybody.

Q You testified the Electric Railway, Gas and Electric companies 
have been, up to the beginning of the war, spending between six 
hundred million and seven hundred million dollars in new construc-
tion, and that after the outbreak of the war a drastic policy of re-
trenchment was adopted? A  I never testified to any such circum-
stance as that. I said we spent about six million dollars on new

[S. M. 1183]
construction. -

Q All utilities. You were testifying in a big way?
companies of the country?

Q That is what you testified, on page 85 of the transcript. 
Whatever I said I  stand for.

Q Not this company alone; and after the outbreak of the war a 
drastic policy of retrenchment was adopted. You also testified that 
these companies were faced with the necessity of raising between 
one hundred million and two hundred million of new capital to fur-
nish additional railway, gas and electric service to shipyards, muni-
tion plants, cantonments, navy yards, and industries generally, to 
meet the war program. Then at page 86 you testified: The money
required for unavoidable extensions during the year 1918 is variously 
estimated from one hundred million to two hundred million dollars. 
These estimates are based on the assumptions that no extensions will 
be made or allowed to be financed unless directly or indirectly essen-
tial to the vigorous prosecution of the war.”  The question is whether 
these estimates of and for the Public Service Railway Company of 
the additions required during 1918 are based on the assumptions

[S. M. 1184]
which you testified about? A  I don’t think I quite understand. You 
mean, will we do anything except what is for the war

0  No. Is it your idea of the amount of money to be spent for 
extensions, based on this testimony I called your attention to ; for it 
is based on assumptions? A  I  don’t think I follow you. I have no 
hesitancy in saying I  don’t think anything should be done that can

A  All the

A
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. Q You don’t think there should he any contest with the govern-
ment over the raising of funds. Is that what you mean! A  No. I 
mean no money should he spent for any improvement that could 
possibly he avoided.

Q You wouldn’t want to be actively endeavoring in the market 
to raise money that might he needed for war purposes'? A  I agree ™  
with that.

Q So we both agree on what is good public policy and patriotic; 
do you think the Electric Railway curtailed as much as possible its 
capital expenditures during the war period1? A  I do.
[S. M. 1185]

Q The expenditure during the war period should be sufficient to 
enable the government to perform its functions as strongly as it can.
A Yes. 20

Q Isn’t the fact, Mr. McCarter, rather contradictory of that, in 
your estimate of additional capital required by the Public Service 
Railway for 1918, you have included in addition to the war program, 
the average capital expenditure of normal times, increasing in pro-
portion to the increase of prices? A  In what statement?

Q In your statement. A  No; I haven’t included any such im-
provements.

Q Haven’t you included in your estimate of additional capital re-
quired your capital requirements on the basis of normal times? A 
No. 30

Q Not at all? A  No.
Q May I ask where in these various figures that Mr. Danforth 

testified to is included the estimate of the cost of the 150 cars not re- 
ffi&S&Saa by the government but referred to as part of your program
IS. M. 1186]
of normal expenses? A  Those 150 are cars we had last year. 150 
ears on the property, all practically on the property now. They 
were ordered during 1917, and were not, except in small parts, avail-
able for use in 1917. That is that 150 cars. 40

The government at the time of that report ordered 125 cars for 
those various plants’ service, which would make 275, and then were 
talking about 25 more cars to round out the situation; that is a total 
of 300 cars, which would enable us to carry the people, we thought, 
in a proper manner.

Q That would be a normal expansion of the business? A  To the 
extent of that 25 cars; really war business; expansion of the war 
business, taking these people from Part Newark to the center of 
Newark, who would have to be distributed around the country, around 50 
the suburbs, and it would take some additional cars to do that.

Q My recollection is you testified on Monday that the 300 cars 
required for 1918, as shown by your testimony I think at page 143, 
included 150 cars bought in 1917? A  That is right.

Q If they were bought in 1917, why were they included in the



26

Testimony of Thomas N. McCarter—First Bate Case.

[S. M. 1187]
figures f-or new capital as set forth in that application? A  They are 
not; except to the extent, perhaps, they haven’t been paid for.

Q Or delivered? A  Yes. I think they are now. I have had 
•£0 very great difficulty in getting them, hut I think they are all delivered 

now.
Mr. Wakelee. Not all delivered yet.
Witness. Aren’t they? I thought they were.
Mr. Van Winkle. Do you know how many are still to be de-

livered?
Mr. Wakelee. Three yet to come.
Mr. Van Winkle. All but three.

Q Well, would 150 new cars a year represent the average annual 
20 increase on the Public Service Railway’s system in normal times? 

A  No. It was more than normal.
Q That is more than normal? A  Yes.
Q Can you give us an idea of the normal increase? A  I think

our property ought to have about 75 cars a year.
Q Is that the number, approximately added to the system prior

[S. M. 1188]
to January 1st, 1917, can you say? A I can’t say surely about that. 

30 I think 50 to 75 cars on an average. Some years more; some years 
less.

Q You seem to have purchased some car bodies from the Cincin-
nati Car Company and you made others yourself? A  Yes.

Q Don’t it cost more to buy them from the Cincinnati Car ..Com-
pany than to build them yourselves? A  They vary, I think it does,
as a rule. We can’t build any more than the capacity of the shop 

- will permit.
Q You are up to capacity? A  We are up to the capacity of the 

labor in our shops. I think Mr. Danforth thinks he can build about 
40 50 cars a year in his own shop. I may be wrong about that, I think

that is about the number, without disturbing the equilibrium of our 
maintenance and repairs.

Q You didn’t build the 150 cars you got last year in your shop?
A I don’t know. . _ A.

Q Mr. Danforth would know about that? A  There might be, 50
cars of closed bodies.

Q Mr. Danforth would know about the cost of these cars? 

[S. M. 1189]
50 A  Yes. I think we make a better car ourselves than is made for us. 

Q Passing to another subject, page 91 of the transcript, you read, 
you quoted from the letter signed by the Deputy Commissioner of 
Banking and Insurance of this State to the effect that the total 
amount of public utilities securities owned and loaned upon by the
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banks of New Jersey, that is exclusive of national banks, was 
$33,230,000. Then Commissioner Smith testified, and he promised to 
write us a letter showing us the exact sum, and X have here his letter 
which I will read, with the consent o f this commission; April 9th, 
giving an answer to the question he was asked: “ I would advise 
you” — 10

Mr. Wakelee. Under what theory of evidence is he reading 
m new evidence in this case now?

Mr. V m  Winkle. It isn’t new evidence. Commissioner 
Smith was before the commission and he was under examina-
tion, and as I remember, he was asked to look up and supplv 
this information.

Commissioner Slocum. He agreed to furnish this informa-
tion?

Mr. V m  Winkle. I understood so. Otherwise he has 20 
[S. M. 1190]

[S.

to come back.
Mr. Wakelee. I stated at that time he was commissioner oi 

banking of the State of New Jersey and was just as mud 
their commissioner as ours and any information they wanted 
,°  get they could. I am not asking the commissioner to come 
back; at the same time, it is, it seems to me, proper evidence 
m this case, and not to cross examine Mr. McCarter on some 
letter that wasn’t furnished before our case was closed.

Mr. Van Winkle. This is what he said and I wanted to ask 
mm a question.

Mr. Wakelee. I am not questioning the record was sent to 
you at your request. He sent you a letter.

Mr. Van Winkle. “ Commissioner Donges: I think, perhaps, 
a conference between counsel and the commissioner of bank-
ing, would result in an arrangement by which you could secure 
what you want with the least possible consumption of energy 
and time on the part of his office.”  I said: “ Yes, sir.”

Mr. Wakelee. That is what you wanted.
Mr. Van Winkle. Being all of the agreement. The witness 

said: “ If you will ® m e  that information, I will be very
M. 1191]

30

40

glad to get it out for you.”  I said: “ Very good.”  Mr. Wake-
lee said: “ He is their commissioner as much as he is ours.
We simply asked him to give information.”

Mr. Wakelee. Yes ; that is the way it was agreed then. 50
Mr. Van Winkle. Commissioner Donges said this: “ Then we 

will have it understood.”
Mr. Wakelee. No such thing should be interjected here in 

the evidence, in the middle of the cross examination of Mr 
McCarter.
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10

20

30

40

50

Commissioner Slocum. That is *the only point; it isn t 
proper cross examination on that letter at this time.

Mr. Van Winkle. The only hearing it had was on Mr. Mc-
Carter’s statements the hanks had a certain amount of invest-
ment—

Commissioner Slocum. Yon have a perfect right to put the 
letter in in the proper form. The objection is it isn’t proper 
cross examination of Mr. McCarter on that letter.

Q Do you know, Mr. McCarter, how much of the Public Service 

[S. M. 1192]
securities the State banks and trust companies have in New Jersey 
by purchase or on collateral? A  No; I do not.

q  The figure of 33,230,000 you gave included all utilities of the
several classes and character? A  As I understood it.

Q You testified in respect to a letter from Mr. Williams, comp-
troller of the currency concerning the amount of public utility securi-
ties owned outright by the national banks of New Jersey; have you 
ascertained from the comptroller what portion of that total is made 
up of the stocks and bonds of the Public Service Company and its 
underlying companies? A  No.

Q Referring, Mr. McCarter, to Mr. Chambers’ testimony about 
the Public Service fives, you don’t claim, do you, that an increase in 
rates will protect the market price of those bonds? A  I think it will 
substantially help the market price of those bonds.

q  You think an increase in rates will protect the market price o± 
bonds which bear a lower rate of interest than the rate now current?

[S. M. 1193]
A I think it will help them. Anything that tends to make any of 
the underlying revenues of any of the Public Service tree more cer-
tain helps all the securities.

Q Now referring again to the Cooley appraisal, you testified. tnat 
the company spent, I think, $150,000 to have a valuation of the com-
pany’s property made by Dean Cooley? A  That sum is approxi-
mate I don’t remember the exact amount. -

O Yes. That exhibit, Exhibit P. 27; when was that appraisal 
made, or that valuation made, when; what time? A  I think it was 
made, it took a long time to make, I think it was made during 1916
Mnri 1917 mv recollection is. .

Q Pardon me? A  My recollection is during 1916 and 1917, but
I may be mistaken about that.

Mr. Wakelee. The valuation is as of December 31st, 1915. 
Witness. I know that.
Mr. Wakelee. And it was made prior to that time, all of

which is displayed by the exhibit itself.
Mr. Vam, Winkle. Is the exhibit dated? That is the reason

I ask.
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Witness. I don’t think it was all finished by December 31st, 

tS. M. 1194]

1915.
Commisioner Slocum. Work had been done on the exhibits « q 

subsequent to that date.
Witness. The exhibit is dated, as I say, dated December 

31st, 1915, but it was not delivered to me at any such time as 
that. Professor Anderson is here and he helped to make it; 
he knows when it was delivered. I think about a year ago I 
got it, maybe longer.

Q I mean, the appraisal itself isn’t dated? A The appraisal is 
dated as of December 31st, 1915.

Q That is all. A  The value of the property is taken as of De- «g  
cember 31st, 1915.

Q When was the work done? A I have just told you my best 
recollection is 1916 and early in 1917; maybe part of it was done in 
1915, I am not sure. It took a long time to do.

[S. M. 1195]
Q Now, that exhibit is merely a summary, is it not, Mr. McCarter, 

of Dean Cooley’s work? A  I  think so.
Q And where is all the supporting data, o f what one would need 

to have to fully work out this data, or understand it? A  The sup- 30 
porting data, as you call it, is in Newark. Whether one would need 
to see it I don’t know. I have never had the courage to undertake it.
It is very voluminous. Such as it is, it is in Newark

Q So as to get it on the record, that summary shows that the re-
production of the property is $82,035,024? A Whatever it shows.

Q Reproduction cost, less depreciation, $73,372,126? A  Yes. It 
also shows that the property is in 100% of operating condition, and 
in the judgment of Dean Cooley, that the so-called reproduction less 
depreciation is of no value in the premises whatever. The value of 
the property is the full amount. 40

Mr. Van Winkle. In this connection, if the commission 
please, we wish to have it understood that we are merely ask-
ing questions on the high spots of this exhibit. We claim this 
exhibit is merely a summary. It is in the case over our objec-
tion. The supporting mass of data is not here, and any ques-
tions that I may ask are—

[S. M. 1196]
Mr. Wakelee. I ask whether Mr. Van Winkle is making a 50 

motion or an objection? If he is not, I object.
Mr. Van Winkle. Perhaps I should have stood up. I  am 

merely protecting myself in dealing with this exhibit. To re-
peat where I think I left off, we are dealing with what we call 
a summary which is supported by data which we have not seen.
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This summary is an exhibit in the case over onr objection. We 
conceive our objection gives us certain rights. We conceive 
that our objection does not cut us off from the right o f 
cross examining on the exhibit. I want to make it clear that 

, I am cross examining under my objection, and I am only 
I® touching; the high spots. We have not the time to do any more.

I have not seen the data. We do not regard the exhibit as pre-
sumably correct in the questions that we have asked about it.

Commissioner Slocum. It is in the case for what it is worth, 
and -either side may comment on it, or on any portion of it. 
Is not that so?

Mr. Van Winkle. Yes, sir. Under my objection I have the 
right to go back and object at any time I see fit.

Commissioner Slocum.- Your objection is there and the 
20 record is there.

Q Mr. McCarter, this appraisal included all o f the properties 
operated by the Public Service Railway Company and the Public

[S. M. 1197]
Service Railroad Company and their subsidiaries, including the leased 
lines, did it not ? A  I think so.

Q Does it not contain a statement of all of the mains of all the 
properties ? - A  I think it does.

Q You testified, when the appraisal came into evidence, that about 
 ̂ eight million dollars had been expended in cash since the date of the 

appraisal. I suppose that means since December 15th? A  Whatever 
the correct sum is. I thought I said six million dollars, but whatever 
it is it is susceptible of proof. Mr. Boylan can give you the exact 
figures. It may be eight million dollars.

Q In dealing with questions of value and valuation, in connection 
with that appraisal, we would add the eight millions to the other 
totals? A  Whatever the figure is, yes.

Q Well, may I ask: Is it your opinion, Mr. McCarter, whether a 
40 . capitalization of $155,133,235 issued against this property is indica-

tive of a financial policy sufficiently conservative to warrant this 
company in demanding what you term an abnormal, unusual, what 
seems at first blush extraordinary demand for increase in compensa-

[S. M. 1198]
t io n , in  o rd e r  to  p r e s e r v e  th e  c o m p a n y ’ s c r e d it  a n d  p u t it  in  a  p o s i -
t io n  w h e re  th e  F e d e r a l g o v e r n m e n t  w ill  fe e l  s a fe  in  d o in g  b u s in e s s  
w ith  i t ?  I  h a v e  g iv e n  y o u  th e  to ta l c a p ita liz a t io n  a n d  th e  to ta l v a lu -
a t io n -s h o w n  b y  th e  a p p r a is a l. A  W e l l ,  y o u  h a v e  n o t  g iv e n  th e  to ta l  

50  v a lu a tio n  o f  th e  p r o p e r ty . I  a m  p e r fe c t ly  w illin g  to  b e  e n tir e ly  fr a n k  
on  th is  s u b je c t  o f  v a lu a tio n , so f a r  a s  it h a s  a n y  b e a r in g  u p o n  th is  
p r o c e e d in g . T h is  a p p r a is a l  w a s  s im p ly  in tro d u c e d  in to  th is  c a se  to  
sh o w  a  prima facie p h y s ic a l v a lu e  a lo n e , sufficient a lo n e  to  ju s t i f y  a n y  
re q u e st  f o r  a n  in c r e a s e  o f  r a te s  th a t  w e  w e r e  m a k in g  in  th is  c a se . 
I  do n o t ta k e  it th a t  th e  o u ts ta n d in g  c a p ita liz a tio n  o f  th e  p r o p e r t y
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h a s a n y t hi n g t o d o wi t h t hi s p a r ti c ul a r a p pli c a ti o n, w h e t h e r i t i s 
l a r g e r t h a n t h e v al u e o f t h e p r o p e r t y o r w h e t h e r i t i s n o t; b u t t h e r e 
i s n o s u c h di s p a ri t y b et w e e n t h e c a pi t ali z a ti o n o f t h e p r o p e r t y a n d 
t h e v al u a ti o n o f t h e p r o p e r t y a s y o u r q u e s ti o n w o ul d i n di c a t e, a n d I 
will p r o c e e d t o s h o w y o u w h e r e t h e diff e r e n c e s a r e.

Q I n t h e. f a c e o f t h e a p p r ai s al, I a m a s ki n g y o u. A  I a m g oi n g ■

[ S. M. 1 1 9 9]

t o t ell y o u m y i d e a o f t h e v al u e o f t h e p r o p e r t y. I n -
cl u di n g a n d o u t si d e o f t h e V al u e o f t h e a p p r ai s al, b u t d e t e r-
mi n e d b y t h e d e ci si o n i n t hi s st at e. I n t h e fi r s t pl a c e, t hi s p r o p e r t y 
s h o w s a v al u a ti o n, a s y o u s a y, o f a p p r o xi m a t el y $ 8 2, 0 0 0, 0 0 0, pl u s 
a p p r o xi m a t el y $ 8, 0 0 0, 0 0 0 o f m o n e y s s p e n t o n i t si n c e — a t o t al o f 
$ 9 0, 0 0 0, 0 0 0. T h a t d o e s n o t i n cl u d e i n t a n gi bl e s o r g oi n g v al u e o r 
d e v el o p m e n t c o s t i n a n y s e n s e, s h a p e o r m a n n e r. T h e p r o o f s u s- 2 0 
t ai n e d b y t h e c o m mi s si o n, b y t h e S u p r e m e C o u r t, a n d b y t h e C o u r t 
o f E r r o r s i n t h e P a s s ai c c a s e, i n di c a t e d t hi r t y p e r c e nt, a s a f ai r 
v al u a ti o n, t hi r t y p e r c e nt, o f t h e p h y si c al v al u e a s a f ai r v al u a ti o n 
f o r t h e m a t t e r s t o w hi c h I h a v e j u s t all u d e d. T hi r t y p e r c e nt, o f 
$ 9 0, 0 0 0, 0 0 0 i s $ 2 7, 0 0 0, 0 0 0. T h a t b ri n g s y o u r t o t al t o $ 1 1 7, 0 0 0, 0 0 0, 
u p o n w hi c h t hi s c o m p a n y, u p o n t h e vi r t u e — u p o n t h e f ai t h o f t h e 
P a s s ai c c a s e, w o ul d b e e n ti tl e d t o e a r n ei g h t p e r c e nt. I n a d di ti o n 
t o t h a t $ 1 1 7, 0 0 0, 0 0 0, s o m e ei g h t o r t e n milli o n s, o r s o m e o t h e r v al u a-
ti o n w hi c h I h a v e n o t g o t, o r d o n o t k n o w a t/ t h e m o m e n t, o f p o w e r 
h o u s e s f o r m e rl y b el o n gi n g t o T h e R ail w a y C o m p a n y, w e r e t r a n sf e r r e d 3 0 
t o t h e El e c t ri c C o m p a n y, a n d a r e n o t i n cl u d e d i n t hi s v al u a ti o n i n 
a n y w a y, s h a p e o r m a n n e r. S o i f i t i s ei g h t milli o n s, t h a t b ri n g s it 
u p t o $ 1 2 5, 0 0 0, 0 0 0, u p o n w hi c h t hi s c o m p a n y, u n d e r t h e d o c t ri n e o f 
t h e P a s s ai c c a s e, w o ul d b e e n ti tl e d t o e a r n ei g h t p e r c e nt. N o w, t h e

[ S. M. 1 2 0 0]

$ 1 5 3, 0 0 0, 0 0 0 t h at y o u s p e a k of, o f v al u a ti o n, d o e s e xi s t, b u t i n 1 9 1 6, 
t h e y e a r w e a r e t al ki n g a b o u t, i t e a r n e d 4. 1 7 p e r c e n t.; a n d y o u t a k e 
4. 1 7 p e r c e nt, o n $ 1 5 3, 0 0 0, 0 0 0 a n d c o m p a r e i t wi t h ei g h t p e r c e nt, o n 
$ 1 2 5, 0 0 0, 0 0 0, a n d s e e w h e r e y o u c o m e o ut. 4 0

Q I s t h a t all, M r. M c C a r t e r ? A  T h a t i s all.

C o m mi s si o n e r Sl o c u m.  W e will r e c e s s u n til t w o o ’ cl o c k.
¡¡e ■ #  #

[ S. M. 1 2 0 8]

C o m mi s si o n e r Sl o c u m.  W e c a n n o t p a s s o n t h at h o w.

M r. V a n W i n kl e.  I j u s t l a y t h at b ef o r e y o u. A  r e a s o n a bl e 
ti m e; t h at i s all; n o d e si r e t o d el a y. W e will h u r r y t h r o u g h 
wit h t h e c r o s s e x a mi n a ti o n.

M r. W a k el e e.  W h a t a r e w e d oi n g n o w b u t d el a yi n g ?

M r. V a n Wi n kl e.  W h a t i s t h e m a t t e r n o w ?

M r. W a k el e e.  W h a t a r e w e d oi n g, b u t d el a y, at t hi s v e r y 

mi n ut e ?
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Mr. Van Winkle. I  was discussing the matter with the com-
mission, answering the commission’s questions. I  don’t call it 
delay.

Mr. Wakelee. I  do.
Mr. Van Winkle. It does not suit you, of course.

THOMAS N. M cCARTER resumes the stand.

Cross examination by Mr. Van Winkle (continued).
Q Now, this figure of $6,643,043 is a definite figure, Mr. McCarter, 

that you have testified to, and I cannot find in the evidence how it is 
made up. It is your figure three times testified to. I  have no desire 
to delay the matter, hut I want to get a statement from you, or some-
one in the room if you cannot do it, showing how that figure is made 

20 up. A  That figure was part of a figure contained in reports made 
to me by the vice-president and general manager of the Railway 
Company and the vice-president and general manager of the Electric

[S. M. 1209]
Company, as to the amount of capital expenditure under considera-
tion by the government for those two companies.

Q What exhibit have you, Mr. McCarter? A  It seems to be 
called Exhibit P. 5 here. This report totals $10,822,723.

Q  T h a t  c o v e r s  th e  E le c t r ic  C o m p a n y  a n d  th e  R a i lw a y  C o m p a n y ?  
30  A  Y e s ,  s ir . D iv id e d  so  a s  t o  c o v e r  th e  R a i lw a y  C o m p a n y ’ s  r e q u ir e -

m e n t s , p lu s  th e  E le c t r ic  C o m p a n y ’ s r e q u ir e m e n t s , m a d e  n e c e s s a r y  f o r  
th e  R a i lw a y  C o m p a n y ’ s r e q u ir e m e n ts , g iv e s  y o u  th e  fig u r e  t h a t  y o u

are talking about.
Q I know that is the statement. I  would like to have if you 

haven’t it now, kindly get up a statement of the very figures showing 
that total. That is what I  want. I f  you cannot now, later. A  They 
are here. Here is a long report marked in this case.

Q I cannot find any other witness giving the same figure. I  would 
like you to make up a statement, or have it made up. A  Here it is 

40 —here is the statement.
Q P. 5, you say? A  $10,822,723.
q  Yes I have got that. What next? A  W ait a minute, now. 

This report shows that the improvements under consideration with 
the government, for the Electric Company, in the northern zone,

[S. M. 1210]
wpt p $3 575 450 • for the Electric Company in the southern zone, $3,-

the Electric Company of $7,318,310. Now, for the 
Railway Company, in the northern zone there was $2,259,142, and for 
the Railway Company in the southern zone there was $917,146 and 
for twenty-five new cars for the normal distributed growth o f the 
Railway Company there was $328,125. That makes a total for e 
Railway Company of $3,504,413.
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Q In that connection may I refer yon to that page—  A  A  grand 
total of $10,822,723, of which, if you will take the railway items, pure 
and simple, and the items from the electric estimate that are neces-
sary for the railway, pure and simple, you will get the figure of six 
odd millions you are talking about.

Q On that same page, where you say, doesn’t Mr. Osgood refer 10 
to the figures you testified to, quoting: “ For the furnishing of indus-
trial power and power for railway purposes” ? A  I did not think 
Mr. Osgood had testified at all in this case.

Q Stated, not testified, hut stated; the vice-president and general 
manager of the Public Service Electric Company? A  Yes.

Q You testify now to the normal what, the normal cars, the nor-
mal amount of cars?

[S. M. 1211]
Mr. Wakelee. He read from the first page of P. 5 that you 

have before you, right there.
Mr. Van Winkle. I f  the commission please, I am trying to 

get the figures on the war.
Witness. I  have given them to you several times, and will 

give them again, if you want them.
Mr. Van Winkle. He has given the normal number of cars, 

not the war cars.
Commissioner Slocum. You were asking how a certain figure 

was made up, and Mr. McCarter referred to this exhibit, and 30 
was explaining how they were arrived at.

Witness. So far as the twenty-five cars are concerned, we 
think they are necessary for war purposes. While they are 
no$run directly on war lines, so to speak, they will distribute, 
aid to distribute by transfers to other parts of the system, the 
war traffic.

Q What part of the $7,318,310 you testified to is attributable to 
the Railway Company? A  The difference between the total of six 
million, the six-million figure, whatever that is, and $3,504,413, or 40 
about three millions of dollars.

Q Aren ’t you nosing now, in your calculation, a figure that is in 
dispute, that six millions? I  am trying to find out how the six mil-
lion is built up. You are using it in this. A  I say it is approxi-
mately three million, answering your question as near as I can.

[S. M. 1212]
Q A  few hundred thousand might make some difference. We 

would like to have the figures a little closer than that. A  I guess I 
can work it out for you, if you want. 50

Q W e want to see it. A  The trouble is you don’t know what you 
want. You are groping around after a lot of things that someone 
else passes to you, and you don’t know what you are after.

Q We have to blunder along. A  You are making a poor job of 
it, I think.
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Q Maybe so.
Commissioner Slocum. Never mind.
Witness. I f  yon will give me the figure yon have in mind, 

the $6,200,000, I will tell the exact amount.
Q I have it three times. Have you got it in the record? I  will 

give it to you; $6,643,043. A  The amount of the $7,318,310 of elec-
tric requirement which is necessary to complete the railway situation, 
is $3,138,630.

Q You just did a sum there in subtraction, didn’t you? A  I  gave 
you the answer to your question truthfully.

Commissioner Slocum. He has answered the question. Your 
expert, I guess, disagrees with him. Let him go on the stand 
and tell why he disagrees, and where.

20 [S. M. 1213]
Mr. Van Winkle. W e haven’t the figures to make up the 

total.
Commissioner Slocum. I know, but Mr. McCarter has an-

swered the question pointedly, and gone over the question, and 
tells you it is that. You may not agree with his method of 
ascertaining the figure, but he has answered the question.

Q Now, Mr. McCarter, at recess we were asking questions, on the 
o0 Cooley exhibit. You testified and you said again at length this 

morning that no elements of an intangible character had entered into 
the Cooley valuation? A  Not other than overhead, which is entire-
ly—the overhead charges of the original construction are in, nothing 
else, no development costs, no going value.

Q No promoters’ compensation? A  That is an overhead, that is
part of overhead.

Q Let us see. How do you define intangibles in that connection? 
A  I define them the way this commission, and the Supreme Court, 
and the Court of Errors" and Appeals did in the Passaic Gas case. 

40 In the Passaic Gas case this commission found the pure physical 
value, the bare bones of the physical property, item by item, as they 
stood for reproduction purposes; to that they added a Certain per-
centage for overhead charges; those overhead charges are the

[S. M. 1214]
items of the character to which you have just alluded, such as inter-
est during construction, taxes during construction, bankers— interest 
payments to bankers—I don’t know whether there was in tne Passaic 
case, but in some cases promotion fees go in, and some they do not. 

50 In the Passaic case this commission arrived at a total per centage 
of overhead charges; this they added to the bare physical bones thus 
found, and found the physical value to be that particular, the sum 
of those two particular items. To that sum thus found the com-
mission added, for going value, or going concern value, for cost o f
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developing the business, as it is better phrased, the sum of thirty 
per cent, of that total, and the total of all of those was the value 
•of the property found for rate-making purposes.

Q Here you testified that this value is a valuation of the physical 
property, pure and simple! A  So it is.

Q Now, besides being a valuation of the physical property, as 
commonly understood, doesn’t it include intangibles of the character 
you have stated! A  Not at all. Those matters are not intangibles; 
they are actual expenses incurred in the construction of the proper-
ties, just as much as the bricks in the physical structure that you see.
[S. M. 1215]

Q This valuation is not a valuation of the physical things now in 
existence, entirely and alone, is it ! A  Yes, it is, because those 
particular things cost this money, beyond all question. «n-

Q What do you call these, overhead intangibles, or overhead 
charges! A  I call them overhead charges.

[S. M. 1216]

Q Well, how much do these things amount to in the Cooley valu-
ation! A  It is in there but I cannot tell you offhand; I don’t know.

Q Are the things you are speaking about! A  They are the figures 
in the Cooley report, whatever they are.

Q Take the item 529A— contingents. A  Yes.
Q Seven and a half per cent, on items 504 to 529 inclusive, cost of 

reproduction new, $2,559,416, cost o f  reproduction less depreciation 
$2,141,449— “ Contingents” —how do you call that a physical thing!
A Why, I mean that there were contingent items of expenses that 
undoubtedly took place in and about the construction of these prop-
erties that does not appear in the mere valuation of the brick 
building as you see it standing there.

Q You say “ Undoubtedly took place.”  A  Beyond all question 
takes place, as much as the construction itself.

Q Any record of these things anywhere! A  I don’t know about 40 
the record.
>[,S] M. 1217]

Q Is not that figure entirely suppositional! A  Not at all. It is 
based on the experience of a life time with every man who knows 
anything about those things or in any other business.

Q It is an estimate made by one man! A  It is Dean Cooley’s 
estimate and it is this commission’s estimate in the Passaic Gas case 
and every man’s estimate that knows anything about the estimating 
of the cost of property. 50

Q 529 B, engineering and superintendence of way and structures,
5 per cent, on items 509 to 529, being the same items again figured, 
cost of reproduction new, $1,834,248; cost of reproduction less depre-
ciation $1,834,248; what is that! A  Cost of engineering I assume.
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Q Is not that a suppositional figure? A  No. You never heard 
of building work of this character without engineers, and somebody 
had to pay for them.

Q It is an estimate? A  If you mean an estimate as distinguished 
from the receipted bills of the engineers, I suppose it is.

10 Q The next item, 538A—contingents— A  Now, Mr. Van Winkle ; 
I am not saying that I am an expert on overhead charges. I f you 
want to take issue with the commission on overhead charges in the 
Passaic Gas case, or if you want to take issue with a man like Dean 
Cooley, you are at perfect liberty to do so, but I do not hold myself 
competent to do so ; I do hold myself competent to say that overhead 
charges are absolutely matters o f expense in a case like this, as any 
physical property is;

Q I think you misunderstand me. I am not contesting these things. 
I am trying to find out what you mean by physical valuation. A  

^  Physical valuation, as I use the term, is an estimate of the actual 
cost of the physical property, as you see it, plus overhead additions 
that undoubtedly were incurred in connection with the construction 
on which the valuation is based.

Q And these things, overhead charges in addition to what I have 
mentioned or itemized would b e : Engineering and superintendence of 
equipment, law expenditures and administration, interest during con-
struction, taxes, organization, development of the project, interest on 
money, promoters remuneration; are they not? A  They may be and
there mav be some others. I do not pretend to recall them all. I do 

30
[S. M. 1219]
not remember just as to what should be included and what should
not. .

Q In the Cooley valuation the total of cost of reproduction new
of these things which you call overhead charges that I have itemized 
seem to give you the amount $23,445,548, and the total of cost of re-
production, the same item, is $22,954,187; are those the overhead 
charges you recall in the appraisal, or are there others you call at- 

40 tention to? A  I do not call attention to any others. I am not 
U familiar enough to know whether your figures are correct. I  know 

there are overhead charges in this statement and I assume you have
enumerated them all. *"

Q Well, now, in this summary Dean Cooley makes allowance ol
$3 573,875 for promoters remuneration. The question on that large 
item is: Do you know of any person who has made that amount
of money on the promotion of the Public Service Railway prop-
erties? A  I don’t know.
, q  i s  not that a large item; is not that an enormous figure m con- 

50 nection with promotion of those properties? A  I do not think upon 
property that has the value, if it has the value that I said it had this 
morning, $125,000,000 or more, with securities outstanding of $150,-
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[S. M. 1220]

000,000—don’t think it is too large at all; I think the laborer is worth 
of his hire.

Q You think that that is a proper item? A  I think it is very 
moderate. 10

Q I am obliged to ask you the same question— one or two—on 
the other items to get it in the record right. A  You must realize,
Mr. Van Winkle, that these properties were not built over one night.
It is over a long course of years—a vast property built up all over 
the state, requiring vast sums of capital, and the men who have en-
gineered it and developed the state by it, I think are entitled to make 
some money.

Q I have not said they were not. From your point of view do you 
think that $5,422,800 cash shown by the appraisal, or the equivalent, gQ 
as expense of engineering, superintendence of construction, law ex-
penditures and administration during construction, and organization, 
developing the project under construction— a large figure, or do you 
stand by that as being reasonable? A  I have not the slightest doubt 
it is reasonable, and I am in thorough sympathy with the findings of 
Dean Cooley in this estimate, as far as I have studied it.

[S. M. 1221]

Q In looking at the appraisal, I see that Dean Cooley makes an 
allowance of $3,573,875 for tfost of money. I suppose that refers to 30 
the discounts, bond discounts and banking discounts? A  Things of 
that character.

Q You think that is correct? A  I think it is probably far too 
little.

Q Now, Mr. McCarter, in your testimony you referred to 8 per 
cent— and you intimated if you did not state that you thought that 
that is about a proper rate of return to be allowed on money invested 
in a public utility. Is it your view that this rate of profit, 8 per cent, 
should apply to the total value of public utility property including all 
the items embraced in the Cooley appraisal? That means physical 4 
property, plus overhead charges. You have testified about certain 
additional items which you describe as intangibles and things of that 
kind. A  That is precisely my view, but I don’t know as my view 
is of much consequence. That is the view of the Court of Errors and 
Appeals in this state distinctly expressed. I think franchise value 
should be added to it and so did the Supreme Court *of the United

[S. M 1222]
States in the New York and Consolidated case, where they allowed 50 
$7,781,000 for franchises, and so did our courts use to regard fran-
chises as a matter of property value, and they have not. said yet that 
they are not a proper subject for capitalization. All they did say 
was, and they said that on the second round, that they were not 
available for capitalization for rate making purposes.
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Q You have just put a very high value, Mr. McCarter, on the 
franchises under which you are operating. Are not these the same 
franchises, or ordinance contracts that you are seeking to abrogate 
in this very proceeding, as of no value, being in your way? A  The 
franchise is the right to operate.

Q Yes; the right to operate at a 5-cent rate of fare. A  It won’t 
profit us to discuss franchise value as to rate making; in that case the 
Court has decided against me and holds they are not a proper sub- 
ject for rate making purposes.

Q There is another item of eight million dollars that needs ex-
planation. I think you testified about that in your direct examina-
tion—page 104, I think it is, of the transcript. You testified that

[S. M. 1223]
20 since the time when the Public Service Corporation purchased the 

stock of the constituent company afterwards merged into the Public 
Service Railway Company—I now quote your particular words—  
“ Without regard to the purchase price in any particular, the Rail-
way Company has had advanced to it cash to the amount of $20,557,- 
789.40.”  You stated that the bonds of the underlying companies have 
been issued to the extent o f $11,949,021.28, par value, as against these 
advancements, leaving the balance of money received amounting to 
$8,806,768.12. This, you say, is in addition to $10,750,000, which the 
company has received in cash for its Stock sold at par. Now, on this

30 I ask you where the $8,608,768.12 came from? A  It came, a part

[S. M. 1224]

of that figure, as I explained in my direct examination—this figure is 
made up (allow me to correct that answer) by taking the same as-
sumptions of an eight per cent, earning, less what we have received 
by way of dividends on the property. On that basis it showed that 
result, to the extent that the actual cash has not been forthcoming 
from the company, it has been supplied by the Public Service Cor-
poration.

Q Is that amount, $8,860,768.12, is that represented now in the 
company ’s capital, its outstanding stock and bonds, or carried on the 
books as unfunded debt? A  There is little or no unfunded debt of 
the railway company at the present time. There was a large amount 
of indebtedness of the railway company to the corporation; approxi-
mately this sum; although I wouldn’t say exactly this sum (1 think 
it was a little less), that was waived by the corporation to the rail-
way company some six or seven years ago, rather than to further in-
crease the capital of the railway company.

50 Q Yes; there seems to be the item of eight million dollars shown 
on the books of the railway company that was forgiven and written 
off? A  Yes.

Q What is the explanation of that? A  Simply that the railway 
company owed that to the corporation, and there was no other way of
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[S. M. 1225]

paying it, except by the issuance of further stock. W e thought rather 
than further increase the capital stock of the railway company by 
that amount, and have it passed to the corporation, we would waive 
it. The corporation was the owner of practically all of the stock of 
the railway company. W e simply waived it; we took it away from 
one hand, away from the other; that is about the size of it.

Q Do you know what year? A  1909 or 1910; somewhere along 
there.

Q In this Cooley valuation, does the item, track and roadway 
labor, is that an item of physical property? A  Track and road-
way labor on new construction?

Q Well, track and roadway labor; that amounts to the cost of 
reproduction new of $3,882, item 510? A  I can’t attempt to eluci-
date Professor Cooley’s estimate, except to say he is one o f the most ^  
eminent authorities in the business, and I have the utmost confi-
dence in him and his organization, and if  I find enumerated in his 
schedule something I don’t understand, I assume it is right, because 
I have confidence in him. I don’t know what that means myself. I f 
it means track and roadway labor on new construction, of course, it is 
a proper item.

Q W ouldn’t you think that item should be depreciated as other 

[S. M. 1226]

items are depreciated? W e have here track and roadway labor, cost to * 
reproduce, $3,882,689; cost to reproduce, less depreciation, the same 
thing as with no depreciation. A  I don’t think one dollar of this 
estimate of Dean Cooley’s should be depreciated for rate-making pur-
poses.

Q He has made depreciation—  A  Not for rate-making purposes. 
Quite the contrary.

Q  W h a t  w a s  h e  m a k in g  d e p r e c ia t io n  f o r ?  A  S i m p ly  to  s h o w  th e  
s itu a tio n  p r o p e r ly , to  p r o v e  it  s h o u ld  n o t  b e  d e d u c te d  f o r  r a t e -m a k in g  
p u r p o se s*  b y  s h o w in g  th e r e  w a s  o n ly  su c h  d e p r e c ia t io n  o n  th e  p r o p -  40  
e r ty  a s  m u s t  n e c e s s a r i ly  e x is t  in  th e  c a s e  o f  a n y t h in g  t h a t  i s n ’ t  b r a n d  
n e w ; b u t  th e  p r o p e r t y  w a s  1 0 0 %  g o in g  c o n c e r n , a n d  i f  m a in t a in e d  a t  
a h ig h e r  r a t io  th a n  is  sh o w n  b y  th is  r e p o r t  i t  w o u ld  b e  a  w a s t e  o f  
m a in te n a n c e , w h e r e a s  i f  m a in t a in e d  a t  a  lo w e r  r a t io , th e n  th e  s u b je c t  
o f  d e p r e c ia t io n  m ig h t  c o m e  in .

Q Was the appraisal gotten up at all for any prospective use in 
any rate-making case of any kind? A  Gotten up to give us the in-
formation we could proceed on the making of any use of it.we saw 
fit at the time.

Q Making use of the information, and not using the appraisal it-
self? A  Yes, using the appraisal itself. We have shown that by,
[S. M. 1227]

a t  th e  v e r y  fir s t  o p p o r t u n it y  w e  h a d , o f fe r in g  it.
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Q Did what? A  We have shown what use we were making of 
it, by offering it.

Q Mr. Herrmann called for it. A  Mr. Herrmann asked us if we 
had it, and I told him we had, and would be very glad to present it. 
I f you buy, Mr. Van Winkle, if you buy a new hat today, or a new 

10 golf club, or a new cane, tomorrow—or a new automobile—tomorrow 
it isn’t brand new, but it may be 100% as good for the 
purpose you bought it, and it will continue to be 100% for as long a 
time as it is properly cared for.

Q That is so of an automobile. I can get more for my car than 
what I paid for it. A  I am glad you can. I have never been able to 
get anything of that kind.

Q Are there any figures, Mr. McCarter, in the records of your 
company to show that in the actual construction of the Public Service 
Railway Company there was anything like $6,807,384 paid for interest 

20 on money advanced for construction purposes? A  I don’t know, Mr.
Van Winkle; I can’t say. . . .

Q That is just an estimate, isn’t it? A  I assume it is, m part, it 
not in whole, an estimate, but there is a certainty of actual expendi-

[S. M. 1228]
ture, that you needn’t disturb yourself about.

Q Professor Cooley made an allowance of $929,403 for working 
capital; he states that was based upon an analysis furnished by the 
companies themselves, and then he gives the analysis of that total, 

30 $929,403.57. Does that represent, Mr. McCarter, the excess of the
monthly receipts over the monthly expenditures, which you considered 
ought to be regarded as working capital? A  It represents working 
capital exactly as Dean Cooley shows. I can’t elucidate any furthei.

Q You can’t give the details? A  I am not the accountant of the 
company. I can’t keep all this vast .mass of minutia in my mind.

Q Have you got any copies of the analysis that was given Profes-
sor Cooley at the time he made his analysis? A  I haven’t. There 
are copies of whatever papers were given to him. He probably has 

40 them, or his office force has. I suppose they have the data on which 
they made their report.

Q Of course, your system, like most other systems, you collect 
the fare before the man takes his seat, before he gets in the car ? A  
On a very considerable portion of the property; not all of it.

[S. M. 1229]
Q You get your pay from the rider before he gets his ride, of 

course? A  On a considerable portion of the property.
Q On the largest part? A  Yes; the larger part.

50  Q  T h e  c o m p a n y  p a y s  its  e m p lo y e e s  a t  th e  en d  o f  th e  w e e k . A

I think once in two weeks. , » \
Q That is, after they have done their work, not in advance. A

N°0 Isn ’t it a fact, Mr. McCarter,.in a situation like that, where the 
latrons of your road pay in advance, so to speak, and you pay your
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labor after the work has been done, that the public supplies the work-
ing capital for yon? A  I can’t answer that. I don’t know about the 
refinements.

Q You don’t borrow at your bank to pay your men, do you? A  
We may have at times. It depends on the times, and the cash on 
hand.

Q Don’t the nickels you get from your riders constitute the, fund 
with which you pay your men? A  The nickels we get from the 
riders is the fund from which we pay all expenses. We have no other 
income. I wish we did.

Q I was trying to find out why you needed working capital under 
those circumstances? A  I never knew a company of any size,
[S. M. 1230]

wherever they were, that didn’t need working capital. You can’t 
carry on a large business without working capital. We haven’t 
enough; I wish wè had more.

Q You want more all the time. Professor Cooley has made an 
allowance of $693,402 for materials and supplies, and he has stated 
this item was based on an analysis furnished by the companies. Isn ’t 
it a fact, in the street railway businèss, thè only element of working 
capital upon which the public can be required to pay a return, is the 
sum of money which, on the average, the company necessary has tied 
up in materials and supplies used for operation, maintenance and 
repairs? A  No.

Q Professor Cooley stated in thé exhibit that in many of the 
municipalities served by your company the existing track structure 
is not the first, there have been one to two and six to eight complete 
railway structures in the same Ideations. Can you indicate any place 
where the road structure has been built, or rebuilt six or eight times? 
A Yes.

Q Whereabouts? A  Broad street, Newark; Market street, New-
ark; Exchange place, Jersey City; I have no doubt, Montgomery 
street, Jersey City; innumerable other places.

[S. M. 1231]
Q In those instances, how many times has the cost of construction 

been put in the capital account as it is now carried by the company? 
A In the last fifteen years only the increased value of every rail, 
or whatever it may be, the increased value of the new construction 
over the old has been carried to capital account, nothing else. Prior 
to that I have no knowledge. There may be one or two exceptions 
of that, in the first year of the Public Service, there was some tre-
mendous amount of absolutely worn-out track that had to be repaired 
that first year or so, and that may have been charged at that time 
to rehabilitation. If it was it was wiped out in that seven or eight 
million dollars in 1909 or 1910, but there was no case of doubling 
up of the capital.

Q When was the Public Service Newark Terminal Railway Com-
pany incorporated? A  I can’t give you the date. It was in 1912 or

10
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1913, but I can’t give yon the exact date. I can furnish it to you if 
you want it.

Q Did not the Public Service Newark Terminal Railway Company 
apply to this board, under date of February 15th, 1913, for the ap-
proval of the issue of $5,000,000 bonds to be sold at ninety cents on 

IP]; the dollar, and an. issue of $8,300,000 of stock, to be sold at par?

[S. M. 1232]
A  They made an application with reference to the capitalization 
of that project, to this board; I don’t know the date, nor am I en-
tirely clear as to the amount, but I think your statement of them is 
about right.

Q Do you remember the outcome of the application? A  I think 
there was $5,000,000 and $1,250,000 stock, something of that kind; 
issued.

Q $1,250,000 stock? A  Something of that kind.
Q They authorized the sale of the stock— A  At par.
Q At par. There was no consent by the board to the issuance of 

$7,050,000 additional of capital stock, the proceeds of which the 
Terminal Company desired to issue for purposes other than the 
Terminal, was there? A  Yes, sir.

Q How much of it? A  All of that; not a dollar of the Terminal 
Company or the Railway Company stock has been issued since the ex-
istence of the company, that didn’t have approval.

Q Did you issue $7,050,000 additional stock? A  Yes. They fii- 
' quired or liquidated, in a lawful manner, the then-existing debt, the 

corporation to the railway.
Q How much stock did the Terminal Company issue? A  I can’t

tell you. I do know they acquired, through
* * *

10

SO
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[S. M. 1265]

BOARD OF PUBLIC UTILITY COMMISSIONERS.

Newark, N. J., Thursday, May 16th, 1918.

Pu b l ic  Sebv ice  Ra il w a y  Co mp a n y ,
In re Increase in Rates.

BEFORE THE FOLLOWING COMMISSIONERS:
J. W. SLOCUM, ESQ.
G. F. WRIGHT, ESQ.

L. E. H e r r ma n n , E s q ., Counsel.
For New Jersey State League of Municipalities appear Marshall 

Van Winkle, Esq.
For Public Service Bailway Company appear T. N. McCarter, Esq., 

Frank Bergen, Esq., E. M. Wakelee, Esq., and L. D. JT. Gilmour, Esq.

T. N. McCARTER resumes the stand.

Cross examination by Mr. Van Winkle (continued).

Witness. Mr. Van Winkle, if I may give you a figure you 
asked for yesterday, which I was unable to give you accurately 
at the moment, I can give you now. The valuation of the railroad

as .1"1cluded in I)ean Cooley’s report; cost new is 
$4716,984, and the cost new, less depreciation, figured in the same 
report for the same property, is $2,600,512. Then if I may cor-
rect an inaccuracy in my testimony of yesterday; I have made 
some inquiry into the proceedings with reference to the capitaliza- 
tion of the Public Service Terminal Railway Company and I find
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[S. M. 14]
Mr. Gilmour. On the copy of the: petition mailed there is a 

notice that this hearing will be held today.
Commissioner March. Wh.en was that sent, when were the

notices given? .
Mr. Gilmour. The notices to Mr. Van Winkle and Mr. Rec-

ord were sent on August 13th and the other notices were mailed 
on Monday, August 12th. I want to ask the board for permis-
sion to offer and have considered in this connection all the 
reports which have been filed with1 this- board, including the 
annual reports of the. street-railway and- also the supplemental 
reports that have been filed since on request of the board. 

Commissioner Slocum. Weren’t they all in the original case,
excepting supplemental reports? •

20- j^r G iaour. Our idea of this case is that it began where
the original case left off, and we propose to present to this 
board conditions that have arisen since that time.

Commissioner Slocum. I understand all that, but didn t you 
put in evidence in the previous case •

Mr. Gilmour. We did put it in evidence in the other case.

[S, M. 15]
Commissioner Slocum.1 So they are exhibits in this pending 

proceeding ?
Mr. Gilmour. We. ask to have them in this pending proceed-

ing, which we presume is a new proceeding.
Commissioner Slocum. No, sir; everything that has been

offered— t .
Mr. Gilmour. There have been some reports filed since.
Commissioner Slocum. Everything that has been offered in 

this proceeding whether by the company or the municipalities
is now available and will be made use of by
We will of course permit* those supplemental reports to
made because they were requested by this board as part of our
order.

Mr. Gilmour. I will call Mr. McCarter.

[S. M. 16]

THOMAS S. McCARTER, sworn on behalf of petitioner.

Direct examination by Mr. Gilmour.
Q Mr. McCarter, you are president of Public Service Railway

C°Q T n d  art fS ü ia r  with its condition, financial and otherwise. A

Y o ’ Will you please tell the board the conditions that have arisen 
since the last hearing in the other application? A  y  evi ence
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have to do solely with matters that have arisen since the order of 
Jnly 10th made by the board after the former hearing on the first 
petition of the company. I first would like to offer in evidence a 
seven months’ statement of actual operations for the seven months 
ending July 31st, 1918. Mr. Gilmour, you have copies, haven’t you, 
one to offer in evidence, because I want to keep this to refer to? 10

Commissioner Slocum. Furnish a copy for Mr. Record, 
won’t you please?

Mr. Gilmour. Yes.
Mr. Record. I f the board please, I would like to make an 

objection to that being offered in evidence. That is not since 
the close of the hearing; just going into it all over again fresh.

[S. M. 17J

We had all these statements from January 1st down to the 20 
close of the hearing or close to it before. I f it is going to be 
tried on the theory of a continuation so that the other case 
stands, plus new evidence, well and good, but if we have to 
go back and decipher all these figures again, compare them 
with their former statements and take evidence all over again, 
then we have got to have bookkeepers—

Commissioner Slocum. As I recall it, Mr. Record, in the 
proceedings we obtained results from operation for four 
months, because* that was all that was available at that time 
Now, bringing it down to July 31st adds three months more 30 
or a seven months period.

Mr. Record. Why don’t they present a statement for two 
months, three months?

Commissioner Slocum. What is that?
Mr. Record. Why don’t they present a statement for two 

months or three months?
Commissioner Slocum. I don’t know. But I do not see any 

objection to the exhibit. It may be marked and received
40

(Statement entitled “ Results from operation seven months 
ending July 31st, 1918, received and marked Exhibit P. 201 
August 29th.)

[S. M. 18]

Witness. This statement to which I refer down to the item 
toward the bottom of the page marked “ Net increase in sur-
plus”  shows the way the matter has been set up upon the 
books o f the corporation, the books of the railway company 
as they stood when the books were closed. It shows: an an- 50 
parent profit of $383,197.42 for the seven months. That, how-
ever, is subject to adjustments which are explained below.
These adjustments will have to be taken up upon the books of 
the company during the remaining months of the calendar
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year. The first adjustment is that we have over expended the 
set-up for injuries and damages for the seven months period 
by $73,961.70. The next correction is that up to date our ex-
penses have been so heavy that it has absorbed the entire set-up 
made at the beginning of the year for maintenance and de- 

10 preciation and to keep pace with the award, with the decision
of the board of July 10th, so that at the end of the year we 
should have available $800,000 for depreciation would require 
the setting up of seven-twelfths of that or $466,666.66. Then, 
if you will look up toward the top of the page you will see a 
red figure of $109,255.63. I said a few moments ago that we

[S. M. 19]
had spent all of our set-up for maintenance and depreciation. 
We have over spent it by $109,255. So, not only have we set 

20 \ up no depreciation up to date, but we have over expended our
set-up by $109,255, which of course must be taken up and 
recouped before the year is out. That makes a total of 
$575,922, plus the $73,961 above referred to, makes a total o f 
$649,000.

So that the fact is that instead of showing a profit and loss 
surplus -of $383,197 as the books show for that seven months’ 
period, not yet,porrected, the actual results show a loss for 
the period of $266,686.57.

30 Q (By Mr. Record.) The $109,000, Mr. McCarter, is really on 
both sides of the account, the way you have got it here; you add it 
and then deduct it. A  It is deducted up above there.

Q It is deducted, not added? A No, deducted up above there.
Q And deducted again down below? A  Then added below.
Q I am not good on figures— A Yes, finally deducted; added 

to the other set-up for depreciation, so that the effect would be that 
during the remaining—

[S. M, 20]
40 Q The $109,000 is not a figure that makes that $7,372,000? A If 

it were not for that $109,000 that figure would be that much bigger.
Q If the $109,000 was added? A  If it was not deducted it would 

be that much bigger, that $7,372,000.
Q It is deducted up there? A  Yes, deducted up there; yes, sir.
Q (By Commissioner Wright.) That does not necessarily say 

though that you are going to spend over $800,000 in the way of de-
preciation this year? A  It goes to say that we are trying to put 
ourselves upon the basis of your report of July 10th in which you said 

50 there should be set up for amortization and depreciation the sum 
of $800,000 and to accomplish that it will be necessary to apply these 
figures to seven-twelfths of the year which have expired.

Q (By Commissioner March.) Does this include any of the wages, 
new wages, the proportional amount from June 7th, the War Labor
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Board? A  None. It includes the wages, the increase that we made 
prior to this time and paid, but does not include any of the wages 
which I am coming to. I have thought it was proper to have prepared 
[S. M. 21]
and introduced, which I now do, a statement of the result so far as 
we have gone, o f the receipts arising from the penny transfer charge 10 
which was put into effect on the first day of August. We have it 
here for the first twenty-six days of the month, which was up to two 
days ago. We have it day by day and it totals for the period of 
the.twenty-six days $63,297.47 which is an average for the twenty-six 
days of $2,434.52. Then there is a computation below that 
the estimated annual receipts at this rate, if the average main- 
tamed for the twenty-six days should be maintained for 365 days, 
shows it would produce on that basis a total in a year of $888,60o!
The fact is, however, as the commission well knows, this is the big 
time of the year in our receipts, and that the winter receipts are very 20 
much less. This estimate approximates the amount allowed by the 
commission of $860,000, and that was based upon the testimony in 
the former case and this estimate seems to bear it out. As a matter 
of fact we think it will be a little less rather than more because the 
winter receipts will pull it down, we fear, below the $860,000. Those 
are the facts to date.

Commissioner Slocum. Let that be marked as Exhibit 202.

(Statement entitled Receipts from Sale of Transfers, August 
1 to August 26th inclusive, received and marked Exhibit P 202 30
August 29th.)

[S. M. 22]

Witness. The commission will recall that on the closing day 
of the last hearing I brought to the attention of the board that 
there was labor trouble upon the property which the former 
wage raise we had made have failed to compose and that the 
matter had been taken to the National War Labor Board. The 
commission will recall there was a strike lasting a day and 40 
about two-thirds of a day by the men for wages and that a 
representative of the United States Government came to New-
ark and interceded in behalf of the industries involved in war 
work and the authorities of the City of Newark bestirred them-
selves to compose the situation which resulted in an agreement 
on the part of the striking employees and the company to sub- 
liiit the matter in difference to the National War Labor Board.

The following Sunday ex-President Taft, who is one o f the 
joint chairmen of that board, and Mr. Worden, of this city 
who was here this morning and who is a member of the Na- 50 
tional War Labor Board, met with the representatives of the 
men and representatives of the company in the Robert Treat 
Hotel and the matter was then and there submitted to the board
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[S. M. 23]
for hearing. The hearing came on sometime thereafter in 
Washington and was participated therein by myself and Mr.

' Wakelee, representing the company, a full brief was filed pre- 
h q senting our case as fully as we knew how to and the men were

represented by Mr. Carless, of Newark, and by Mr. Vehey, 
who was a well-known lawyer often representing labor in-
terests. This case was held along with a large number o f 
other cases and curiously enough, on the first day of August, 
the very day that the former decision of the board became 
operative as to the additional fare of one cent for a transfer, 
the W ar Board made its decision.

I may say this National W ar Labor Board was constituted 
by the President to adjust all labor disputes affecting war 

20 industries during war times, and it was a cardinal principle
of their jurisdiction that the industry involved is helpful and 
essential to the carrying on of the war. Mr. Taft so stated 
when here in Newark. The President’s proclamation is con-
tained in the papers I  have here which will be offered in evi-
dence later. So the jurisdiction of the board seems to be very 
clear and there was no escape from it.

M. 24]
I have here, which I would be glad to offer in evidence and 

have marked, a copy of the statement of the grievances of the 
men, which was the complaint in the case before the W ar 
Labor Board, which was the complaint upon which the case 
was heard and decided.

Commissioner Slocum. Any objection to it, Mr. Record?
Mr. Record. I  see no reason why we should go into that 

quarrel. W e are here with the results of it.
Witness. Only as leading up to the results. I am just about 

to state the results.
Mr. Record. The results, it seems to me, is what we have 

to deal with.
C o m m is s io n e r  Slocum. Do you object to the offer?
Mr. Record. Yes.
C o m m is s io n e r  Slocum. I do not think it is material if he 

objects to it.
The Witness. Very good. I  have no special reason to insist 

upon it.
I  now offer in evidence a certified copy of the W ar Board’s 

award.

[S. M. 25]
Commissioner Slocum. That may be received and marked 

as an exhibit.

[S.

3 0

4 0
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(Certified copy of award of National War Labor Board re-
ceived and marked Exhibit P. 203, August 29th.)

Witness. I call the attention of the board to the final recom-
mendation of the National War Labor Board as contained on 
page three of the award which is as follows: “ This increase 10 
in wages will add substantially to the operating cost of the 
company and wifi require a reconsideration by the proper regu-
lating authority of the fare which the company is allowed by 
law to collect from its passengers. We make part of this 
award the words we have used in the Cleveland case: “ We 
have recommended to the President that special congressional 
legislation be enacted to enable some executive agency of the 
Federal Government to consider the very perilous financial 
condition of this and other electric street railways of the coun-
try, and raise fares in each case in which the circumstances re- 20 
quire it. We believe it to be a war necessity justifying federal 
interference. Should this be deemed unwise, however, we urge 
upon the local authorities and the people of the locality the

[S .M . 26]

pressing need for such as increase adequate to meet the added 
cost of operation.”  And so on.

At the same time that the War Board decided our case they 
decided a very considerable number of other cases and in 
some of the cases decided, notably in Chicago there were broad- 
er issues involved than were technically involved in our par-
ticular case. Our particular case was confined, so far as the 
War Board jurisdiction was literally concerned, to the wages 
of trainmen, which was the only matter appealed to them. But 
in some of the other eases, like Chicago, there were other ap-
plications there for raises upon the part of various other men, 
shop men and all the different departments that go to make 
up the operating force of a street railway company, and in 
the Chicago case, the board decided in that case—

Mr. Record. I wish to enter an objection about Chicago. 40 
We have no facts about Chicago here. It will just open up an 
endless case.

Commissioner Slocum. Yes. I think that might be used in 
your argument, but I don’t know it would be very helpful as 
establishing any fact in this case.

[S. M. 27]

Witness. The point of the testimony is this, if the commis-
sion please that the actual raise wages contemplated by the - q 
award in our particular case were so much money; that in ad-
dition to that specific award of so much money, it involved, for 
several reasons, raises in other departments.
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Commissioner Slocum. You are going to show, I  assume, as 
part of your ease that that increase has been made or is about 
to be made.

Witness. Yes, have been made, all have been made.
Commissioner Slocum. Then it is certainly material, inde- 

pendent of what has been done in Chicago.
Witness. The raise has been made and I was going to justi-

fy  the reasons why it had been made. I  was not going to leave 
it that by caprice we had raised wages in excess of the wages 
actually allotted the trainmen by the board. But because of 
the general principle taken in the Chicago case and because of 
the necessity of raising other departments when you raise one 
department we have felt compelled to make certain raises, 
which have been made.

20 [S. M. 28]
Commissioner Wright. In other words giving the reasons 

why it has been done?
Witness. Yes, sir.
Mr. Record. Chicago hasn’t anything to do with that.
Mr. W ahelee. The board laid down a general principle in 

the Chicago case that we think is applicable to our case.
Commissioned' Slocum. Whether it laid it down or not—I 

assume it has—but if this company has in good faith increased 
the wages to its employees since the date of our report we will 
receive testimony to that effect. W e want to ascertain what 
the amount is.

Witness. Very good. Then the board prefers I  should not 
proceed with the reasons for the increases?

Commissioner Slocum. No. W e accept them as made in 
good faith and in accordance with the statement.

Mr. W ahelee. Would you be kind enough to call attention 
to the award as offered by you ; that contains some other docu- 

40 ments in connection with it, namely, the proclamation of the
President.

[S. M. 29*].
Witness. I referred to that a few moments ago. The 

proclamation of the President is contained in the award, 
which shows the jurisdiction of the W ar Board and the neces-
sity for its existence in this war time.

Commissioner Slocum. I don’t think anybody will question 
-Q that.

Witness. Yes, sir. I  have here in my hand— of course it is 
a public record— the opinion, the report and order of the board 
made on July 10th and I refer to it for the purpose of refresh-
ing the board’s recollection that there is alibied in that report 
for increased wages the sum of $1,086,000. The details of that
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are shown very concisely and nicely on page thirteen of the re-
port and order of the board dated July 10th.

Now, coming down to what Mr. Slocum has had in his mind—
Commissioner Slocum. Mr. Slocum. What have I had in my 

mind?
Witness. About the total amount of wages, the increases *0 

actually made f
Commissioner Slocum. Yes, I am very much concerned with 

that.
Witness. I have a statement here which shows in summary 

[S. M. 30]

form the total increases made by the company to its trainmen 
and other departmental heads during the year 1918, that is, in-
cluding the increases sworn to in the other case and including 
the W ar Board— the increases made since the award of the 
W ar Board, on an annual basis.

Mr. Wahelee. You said to departmental heads ; you did not 
mean that? You mean other departments?

Witness. I did not mean to use the word “ to ”  if I did use 
it. I meant all other departments. The total amount of these 
wage raises on an annual basis, from August 1st last, effective 
August 1st, last, amount to $2,716,538. This statement after 
tabulating that total deducts from it the $i,086,(X)0 allowed by 
the board in its report, which leaves a balance of Wage raises 
effective August 1st, on an annual basis of $1,630,538 and that $0* 
sum does not include so much of the W ar Board’s award as is 
operative prior to August 1st. The W ar Board award was 
made effective June 7th, and we are compelled to pay the back 
wages at the rate of the award, back to June 7th, but this is 
framed up on an annual basis o f operation from August 1st 
without reference to that particular complication.

Mr. Gilmour. I offer that.

[S. M. 31 .]..

Commissioner Slocum. It may be marked. ^

(Statement entitled Annual Total Wage Increases received 
and marked Exhibit P. 204, August 29th.)

Witness. I  should be very glad to give any details—give the 
detail of that summary to any extent that the board or counsel 
desire.

Commissioner Slocum. Mr. McCarter, couldn’t you have 
some one furnish in comparative form the amount of wage that 
you were paying, the company was paying prior to the volun- gQ 
tary increase by your company, then the result of your volun-
tary increase, and then last the result of the W ar Board in-
crease, so you would have a set up o f three figures?

Witness. There were two voluntary raises to the trainmen, 
first the two cents an hour raise and then to endeavor to com-
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Commissioner Slocum. Then there would he four set-ups; 
first your wage before there was any voluntary, then the first 
voluntary increase, the second voluntary increase and fourth 
award.

Witness. You mean in rates per hour or in detailed sums 
P '.' total.

Commissioner Slocum. So we could see what the different 
rates would result in for a period of one year, comparatively, 
for comparative purposes.

[S. M. 32]
Witness. I think perhaps this statement that I have here ex-

plaining the detail of this, does that very thing; I think per-
haps it does it in the form you want it. I f it does not, to the 
best of our ability we will supply anything you want. I have 
here the matter summarized. For instance, the first item is 
trainmen—

Mr. Record. Suppose you give us that before you start 
reading from it.

Mr. Gilmour. May we have this marked in evidence?
Commissioner Slocum. Yes, 205.
(Statement entitled Annual Total Wage Increases (Detail) 

received and marked Exhibit P. 205, August 29th.)
30 Witness. I f this does not give you what you want, Mr.

Slocum, we will endeavor to supply it. This has trainmen, 
increase of June 1st, two cents per man per hour, amounts to 
so much money, $229,346. Then came the increase of June 6th, 
3.12 cents per hour, per man, so many car hours equals so 
much money.

Q {By Mr. Record.) . Is that estimated, those car hours; estimated 
or taken from the books as a past fact? A  Well, of course for the 
coming year they are estimated, have to be estimated on the basis— 

40 the number of car hours the company thinks it will operate.

[S. M. 33]
Q It is based on what you have done before? A  Based on prac-

tically what we have done before; so that goes all the way down by 
departments.

Commissioner Slocum. That is the same information I 
wanted only in a little different form. The result is the same.

Witness. Very good. That gives the detail of it. It is on 
50 a year’s business from the first of August, and as I before

remarked, does not include the sum approximating one hun-
dred and sixty odd thousand dollars of back pay which we 
have got to make to the men by the War Labor Board raise, 
and are now actually paying for the period between June 7th 
and August 1st.
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T e sti m o n y o f T h o m a s N. M c C a rt e r — S e c o n d R a t e C a s e.

C o m mi s si o n e r M a r c h.  T h a t i s a b o u t $ 1 5 0, 0 0 0 ?

W it n e s s,  $ 1 6 4, 4 9 4. I t i s o n a n o t h e r e x hi bi t w hi c h I will 
p r o d u c e i n a m o m e nt, si r.

T hi s c o m mi s si o n h a s a s k e d u s t o p r e s e n t a z o ni n g s y s t e m 
t o t h e b e s t o f o u r a bili t y a s n e a r t h e fi r s t o f J a n u a r y a s i s 
p o s si bl e, b ef o r e i f p o s si bl e, a n d a s I t hi n k t h e c o m mi s si o n 
k n o w s, w e a r e p r o c e e di n g i n g o o d f ai t h t o d o o u r b e s t i n t h at 
m a t t e r a n d w e s h all h a v e s o m e t hi n g t o s a y a b o u t t h at a li t tl e 
l a t e r o n.

[ S. M, 3 4]
. ■ - . . . .  ' ; - • i

U p o n t h e a s s u m p ti o n t h a t w e a r e g oi n g t o b e a bl e t o w o r k 
s o m e t hi n g o u t o f t h at w e h a v e f r a m e d t hi s c a s e u p p u r el y a n d 
si m pl y t o m e e t t h e i n t e r v e ni n g e m e r g e n c y t h a t n o w r e s t s; 
u p o n u s. T o t h at e n d I h a v e h e r e a n o t h e r st at e m e nt w hi c h g o 
I w o ul d li k e t o off e r i n e vi d e n c e.

( S t a t e m e n t e n ti tl e d “ A c t u al w a g e i n c r e a s e s p ai d a n d t o b e 
p ai d d u ri n g l a s t fi v e m o n t h s o f 1 9 1 8 o n b a si s o f F e d e r al W a r 

L a b o r B o a r d’ s a w a r d r e c ei v e d a n d m a r k e d E x hi bi t P. 2 0 6, 
A u g u s t 2 9t h.)

W it n e s s.  T hi s s h o w s i n s u m m a r y f o r m t h e m o n e y s, o v e r 
a n d a b o v e t h at all o w e d b y t h e b o a r d i n i t s r e p o r t, a n d o r d e r 
o f J ul y 1 0t h a n d n o t p r o vi d e d f o r i n t h at r e p o r t, t h a t t h e 
c o m p a n y will h a v e t o h a v e t o p a y it s bill s i n t h e c al e n d a r y e a r 
o f 1 9 1 8. T h e st at e m e nt s t a r t s wit h fi v e m o n t h s o p e r a ti o n 
f r o m A u g u s t 1 st t o D e c e m b e r 3 1 st o f t h e i n c r e a s e d w a g e s, 
a g ai n r ef e r ri n g t o all t h e w a g e r ai s e s t h a t h a v e b e e n m a d e 
d u ri n g t h e y e a r, a n d f o r t h e fi v e m o n t h s t h at fi g u r e i s $ 7 3 7, 1 6 2.
T h e n e x t i t e m i n t hi s s u m m a r y i s t h e b a c k p a y u n d e r t h e W a r 
L a b o r B o a r d’ s a w a r d, b e t w e e n J ul y 6t h a n d A u g u s t 1 st w hi c h 
w a s n o t i n cl u d e d i n t h e p r e vi o u s fi g u r e o f $ 7 3 7, 1 6 2. T h e n f o l-
l o w s t h e w a g e r ai s e s t o o t h e r d e p a r t m e n t s, o t h e r t h a n t h e 
t r ai n m e n f o r t h e fi v e m o n t h s p e ri o d, a m o u n ti n g t o $ 4 1 1, 0 1 3.

[ S. M 3 5]
4 0

T h a t m a k e s a g r a n d t o t al o f $ 1, 3 1 2, 6 6 9, a g ai n s t w hi c h w e d e-
d u c t fi v e m o n t h s, li v e- t w elf t h s o f t h e $ 1, 0 8 6, 0 0 0 all o w e d b y t h e 
c o m mi s si o n i n i t s r e p o r t f o r w a g e r ai s e s i n t h e c al e n d a r y e a r, 
f o r t h e y e a r b e gi n ni n g A u g u s t 1 st, w hi c h i s $ 4 5 2, 5 0 0. T h a t 
s h o w s a di r e c t n et i m p o si ti o n o f a d di ti o n al o u tl a y f o r w a g e s 
n o t c o v e r e d b y n o r c o n t e m pl a t e d i n t h e r e p o r t a n d o r d e r o f t h e 
b o a r d o f J ul y 1 0t h, w hi c h m u st b e m e t i n c a s h d u ri n g t hi s 
y e a r o f $ 8 6 0, 1 6 9. A n d i t i s t h at s u m a n d t h at s u m al o n e w hi c h 
b y t hi s p r o c e e di n g w e s e e k t o o b t ai n a d di ti o n al r e v e n u e t o 
c o v e r f r o m t hi s b o a r d. 5 0

Q ( B y C o m mi s si o n e r Sl o c u m.) I n t h e i t e m o f “ O t h e r D e p a r t- .
m e n t s, ”  $ 4 1 2, 0 1 2 — A  $ 4 1 1, 0 1 3, i s n’ t i t ?

Q I t i s bl u r r e d h e r e. A  I t i s $ 4 1 1, 0 1 3.
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. Q Does that include any increases to officers of the company! A 
No, sir, not one. It may include one; I think there was one increase, 
one increase has been made during this year of an officer of the 
company, of the general superintendent, if you call him an officer, 
Mr. Bolen. The general superintendent’s salary has been raised once 

10 and only once and he is the only one who has been raised this year.

[S. M. 36]
Q And he would be the only one that is affected then by this item! 

A  If you call him an officer. He is the general superintendent oper-
ating the property, but he is not an executive officer. He is the only 
officer so far as I know. None of the officers in the ordinary accepta-
tion of the word, meaning myself or the vice-president or the law de-
partment or anybody else connected with it down to the general 
superintendent have had any raise in wage whatever.

20 Q (By Mr. Record.) Mr. McCarter, how does that $860,000 on the 
last exhibit—how is it reconciled with the $1,600,000 on the other 
exhibit! A  It does reconcile; Mr. Boylan, the auditor is sitting right 
next to you and will explain it. I have the same detail of that in 
another statement that I had of the statement prepared on the annual 
basis which gave you substantially the information you desired, and 
if Mr. Gilmour will produce that that can be marked in evidence. It 
tells it all by departments.

Commissioner Slocum. This may be marked Exhibit P. 207.

(Statement entitled Actual Wage Increases paid and to be 
paid during last five months of 191$ on basis of Federal War 
Labor Board’s award (detail) received and marked Exhibit P. 
207, August 29th.)

Q {By Mr. Record.) Mr. McCarter, let me understand then if I get 
this right. You now say to the commission that by 205, that is an esti-

[S. M. 37]
mate of actual expenses, increases for the year over and above your 
revenues, and all you are now asking for is at that rate up to >the first 
of January; is that your point! A  I am saying, sir, that we are ask-
ing now for an increased rate effective as soon as the commission can 
put it into effect of such an amount as will produce during the remain-
ing months of the calendar year of 1918 the $860,000 or thereabouts 
of additional cash outlay which we have to pay out by reason of these 
wage raises which were not contemplated by the board in its order of 
July 10th, 1918.

Q In other words, you have limited your demand in this case to such 
f-0 action as will net you $860,000 up to January 1st! A  Precisely.

Q Is that right! A  Precisely.
Q {By Commissioner Slocum.) But you yant the amount in the 

company’s hands within the five months! A  lYithin the calendar 
year.
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Q Within the present calendar year? A  Within the present cal-
endar year, 1918, so we may have the money to pay out during this 
year.

Q (Ry Commissioner Wright.) It is only for wages? A  Yes, 
sir, absolutely. This proceeding has taken a very considerable 
amount of time and a very considerable portion of the year has 10
[S. M. 38]

passed away while these proceedings have been going on, and hence 
it pyramids the amount necessary toward the end of the year. In 
other words it simply snper-imposes upon the report and order of 
the board of July 10th this additional wage amount and nothing else.

Q {By Mr. Record.) Let me ask, if I may interrupt you without 
disturbing your report, what I am trying to get a t: I f you ask for a 
permanent order, we will say, until further notice, on the ground of 20 
your annual showing, that would be exactly what you are now asking 
for. The only difference now is you virtually say, instead of asking 
for a permanent order of an increase order netting you $1,600,000 or 
$1,800,000 a year, you ask for the same thing in so many months? A  
That doesn’t necessarily follow; that doesn’t necessarily follow. On 
an annual basis such a fare as would produce that amount of money 
within these few months would produce more than that amount of 
money for the twelve months’ period.

Commissioner Slocum. This is live-twelfths of the amount 
required for the year. 30

Witness. Not altogether, because the wages have not been 
in effect all year.

Commissioner Slocum. I f they had been in effect—
Witness. I f they had been in. effect all year we would have

[S. M. 39]

to make up the money in five-twelfths of the year.
Commissioner March. No allowance made by reason of the 

winter months, that the revenue would not be as much in the 40 
consideration of the $860,000 figure?

Witness. We have taken the $860,000 as being produced by 
the penny for a transfer; we have accepted that. We have 
accepted everything in the report of the board. By way of 
information I stated a few minutes ago, I stated I thought it 
was probably less than $860,000 rather than more, but have 
not made any deduction.

Commissioner March. Figuring the excess amount you need 
for wages for the coming five months, do you have consider a- 50 
tion for the five months’ revenue not being as much as you 
claim, the receipts not being as large.

Witness. No; no, sir.
Commissioner March. You merely average it.
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Witness. W e haven’t based it on that. W e based it on your 
report of what the receipts will be, and have shown this addi-
tional amount of cash I  have here, which goes to show that it 
is more. Our present estimate of what the year’s results will

10 [S. M. 40]
show differs a little from the board, but I produce it to show 
it is at least worse, rather than better than the board thought 
it was going to be. I  base our case precisely on the facts nnd 
figures I have heretofore enumerated. Perhaps I don t get 
you. Perhaps I don’t understand you. I f  I  don’t I will try 
to make it clear.

Commissioner March. You understand it.
Witness. We have prepared, by way of interest, not as an 

, exhibit upon which we rely in this case, except by way of in-
terest, to show the results arising this year are not going to be 
any better than the board indicated in its report, therefore 
there is no salvage out of this $860,000 which we can make up 
from other sources.

Q {B y  Mr. Herrmann.) Might I  ask a question for information, 
Mr. McCarter1? A  Yes.

Q Is it your thought that this board, if it should be found to be 
necessary to raise additional capital to pay increased wages, should 
regulate a fare or set a price for fare that would impose the wages 

30 for the months of June and July in the five months? A  I think so, 
ves, sir. I think we should be made whole on the outgo of this year

[Sr M. 41]
which is none of our seeking or making.

Q In other words, you think the seven months should be squeezed 
in the five months of increased fare. A  I think, to be specific, that 
the $164,000 to which the seven months’ figures I have read have got 
to be altered; that money hasn’t been paid; that won’t go into the 
seven months’ figures; that will show in the August figures, but that 
goes for back pay.

Q W ouldn’t that create an excess of return after the first of the 
year when you don’t have those extra two months to pay! A  I don’t 
think so. I f so, only to that extent. But that whole matter is in the 
hands of the board; the board will keep control of the matter, I  as-
sume, There is $164,000 involved in the particular question you 
asked, which is back pay for nearly two months’ period under the 
W ar Board’s order. I have a statement which Mr. Gilmour will dis-
tribute and which I would like to have marked, which shows the best 

50 estimate of our operations for the year that we can make at this time.

(Statement entitled Estimate of Results of Operation for 
year 1918, seven months actual, five months estimated, received 
and marked Exhibit P. 208, August 29th.)
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Witness. This is the P. 3 of the other case. This sets up 
the depreciation as the board would like to have it set np if 
the money is available, and it of course takes account of the

[S. M. 42]

wages that will have to be paid. It shows without any in- 10 
creased revenue, if the full amortization is set up, the likely 
result is a shortage at the end of the year without additional 
revenue of $1,179,596.85. That is not, however, the sum we are 
asking for in this case. W e plant ourselves upon the rock of 
the commission’s report.

Q (By Commissioner Slocum.) Does this figure include what you 
would receive from the one-cent transfer? A  Yes, sir, it does. It 
does not include any further increases now suggested. It does in-
clude the anticipated revenue for the period from the one-cent trans- 20 
fer at the rate I have indicated to you, at the average rate I have 
sworn to, and that shows a deficit, without further help, at the end 
of the year on this basis of $1,179,596.85. Now, by way of informa-
tion, I have another statement that shows in part the explanation of 
the difference between where the commission’s figures would land us 
at the end of the year, which would be even if they gave us the eight 
hundred and sixty thousand and eleven hundred and ten odd thou-
sand, which we show now as a prospective loss at the end of the year, 
without further help. In the commission’s order and report they took 
the company’s figure of anticipated increase in gross revenue for. the gQ

[S. M. 43]

year without the effect of any increases in revenue allowed by the 
commission. That was based on a two and a half per cent, increase 
for the year. At the time the testimony was given in March, January 
and February had shown such red figures, we then figured it would 
take three per cent, for the balance of the year for ten months to pro-
duce two and a half per cent, increase for the year, and the figures on
P. 3 were made up on that basis, and they were adopted by the com-
mission substantially; there were practically no differences. Seven 40 
months arid twenty-six days, or nearly eight months, all but five days 
of eight months have elapsed, and I have the actual figures here for 
that period of time, which I will read, as there are no copies of this 
apparently to distribute. The passenger and special car revenue for 
1918 up to and including August 26th amounted to $11,836,827. Now, 
for purposes of comparison with the figures as we swore to them 
before, and of the commission’s report, we deduct the transfer reve-
nue of the twenty-six days, which has been $63,297. This leaves 
$11,773,530 as the revenue without the transfer revenue for the period * 
of seven months, and twenty-six days. This is comparable with the 50 
revenue for the same period of 1917, which was as follows: $11,665,- 
617, an increase in percentage for this period of time of nine hundred 
and twenty-five one-thousandths of one per cent., so that the increase
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[S. M. 44]
for the year, instead of being two and a half per cent., as was predi-
cated by both the company and by the commission for the period thus 
far elapsed, is less than one per cent., nine hundred and twenty-five 
one-thousandths of one per cent. In this statement which I intro- 

10 duced, which shows our estimate for the year, we have accounted for 
the balance of the year upon an increase irrespective of the allowed 
increase, a normal increase of three per cent., but we have not gotten 
it thus far. We have allowed it for the balance of the year. To bring 
the receipts up to the base figure shown by both ourselves and by the 
commission for the whole year would require an increase for the bal-
ance of the year of from six to eight per cent., which is entirely out 
of the question that we will get irrespective of increases that are 
allowed. That in part accounts for the difference between the com-
mission’s figures as shown in their report and our present statement 

20 of results for the year 1918 over and above the difference caused by 
the increase of wages. As I say, we are not relying on that, not 
making any claim for that at all, planting ourselves right upon the 
$860,000, which I have proven has got to be distributed within the 
calendar year of 1918 for increased wages now in effect.

Q (By Commissioner Wright.) To what do you attribute that 
loss between two and a half per cent, and one per cent, practically? 
A  I attribute it to varying causes, principally the rigorous conditions

. [S. M. 45]
3o of last winter; secondly the lack of operatives to operate the cars, 

existing in very acute form in the spring and still existing to a very 
considerable degree. Ordinarily this property over a long period of 
years ought to increase^©#fcy-five per cent, a year.

Q But with this increase of wages it should increase more now, 
shouldn’t it? A  That is the reason we have taken three per.cent. 
We have allowed for that somewhat, but we by no means yet have 
our full complement of men. I think we are 600 men short of our full 
complement of men. We are getting them as fast as we can; the 
new wage is attracting them far better than the old wage did. The 

40 labor situation is very acute, and we cannot compete even with these 
wages with what shipyards can pay and other establishments can pay, 
but we are doing the best we can. Then I think, too, people are sav-
ing money somewhat ; there isn’t the pleasure of riding that exists 
in normal times, and I don’t think there is the family riding that 
exists in normal times, and our statistics show that. They show the 
all-day business when the women ride is perhaps not up to normal.

Q (By Mr. Record.) Why should that be? Have you any theory 
to account for that? A  No, except economy. 

k Q (By Mr. Herrmann.) Have you prepared any estimates show- 
50 ing the number of car miles operated in 1917 and thè number of car

[S. M. 46]
miles operated in 1918? A  I haven’t it here, but we have that record 
which we can give you.
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Q I would like to have that. A  The number of car miles oper-
ated in 1918 to date is slightly less than the number of car miles 
operated in 1917.

Commissioner Wright. It is shown by 207.
Witness. It may show it; I don’t know but it does, and to i q  

the extent the car miles are less it is due to lack of men 
to operate them.

Mr. Record. Car hours, that is another proposition?
Witness. Yes. That is a different proposition, but a better 

proposition than car miles. Then, car hours are somewhat 
affected, too, by the skip-stop operation; there is some saving, 
some little saving in that. It was sworn to in the other case, 
and I reiterate it here, that a seven-cent fare applied to this 
property for a period of one year will, in the best judgment 
we are able to produce in the matter, yield an additional reve- 20 
nue for the year of $2,800,000. The board doubtless recalls 
the testimony that was given at length, both by myself and Mr. 
Danforth, in the other case in that respect. I may say that

[S. M. 47]

subsequent developments and further study of what is going 
on in other properties have only confirmed the reasonable 
accuracy of that prophecy and of that estimate. I may say, as 
evidence of its accuracy, that I may adduce the testimony in 
the transfer case, where we as you see have estimated it almost 30 
accurately. A  penny for a transfer we said would produce 
eight hundred and fifty or eight hundred and sixty thousand 
dollars. We think it will be a little shy of that, though for the 
twenty-six days of midsummer it is ,a little in excess o f it, but 
very little. Dealing with such big figures, it may be called 
approximately exact. It is true that the increases derived from 
increase in revenue through the country generally have been 
disappointing. They have not shown our increases to be— our 
estimate of increases to be ultra conservative; they have rather 
shown the contrary. For instance, you will recall Mr. Storrs, 
the president of the Connecticut company, who testified that 
the six-cent fare was bringing his property in its early months 
of trial, and he thought it would bring about ten per cent, 
increase. I am informed by Mr. Storrs he was too optimistic,

[S. M. 48]

that the increase approximates, averages, eight per cent, and 
not ten. So it is with—
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ences with raises. They are irreconcilable. It depends on the local-
ity and the urban quality of the locality, how built up it is and how 
contiguous it is, upon a thousand and one different reasons. Their 
various stories are irreconcilable, some rather higher, some very much 
less. With all the additional information I have had in the meantime, 

1CT ancj it is very considerable, I see no reason to change my testimony 
in the previous case, neither does Mr. Danforth, that the best estimate 
that we can make, and rather fortified by our estimate in the transfer 
case, is that a seven-cent fare over a period of a year’s time will pro-
duce an additional revenue of $2,800,000. We have predicated this 
increase upon the assumption that it is to be effective September 15th. 
We had to take some date and we took that date. It probably will 
take that time to consummate whatever inquiry the board will want

[S. M. 49]
20 to make in this matter. Then we took the percentage of our gross 

receipts of 1916 and 1917 flowing to the company between the period 
of September 15th and January 1st, as compared with the total re-
ceipts o f the year, and we found by the experience of those two years 
that thirty per cent, of the gross flowed to the company between the 
fifteenth day of September and the thirty-first day of December, in-
clusive. So upon the assumption that the board could and would 
make an order making this rate of fare effective on September 15th 
we took thirty per cent?, of two million eight hundred thousand dollars 
as the increased revenue that would flow by reason of the operation 

&& of that fare between September 15th and December 31st. That thirty 
per cent, of $2,800,000 is $840,000, from which we deduct five per 
cent, on the franchise tax.

Mr. Record. Have you that tablet
Witness. I think Mr. Gilmour has one to distribute.
Commissioner Slocum. W on’t you just offer it and be 

marked ?
Witness. Surely.
Commissioner Slocum. Let that'be marked 209.

[S. M. 50]
(Estimate of receipts from additional increase from Septem-

ber 15th to December 31st received and marked Exhibit P. 209, 
August 29th.)

Witness. From that we deduct the five per cent, franchise 
tax on that sum of money, which is $42,000, leaving us as net 
additional revenue coming from such a raise for the five 
months’ period $798,000, approximately $800,000, which is sixty 

f ?  thousand dollars less than the wage imposition increase that
we have asked for.

Q (By Mr. Record.) Five per cent, franchise tax; that is just a 
year’s tax, the proportion of the time on eight hundred and forty? 
A  Yes, sir, it is five per cent, of eight hundred and forty, bringing
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us approximately even, not even, much less than even with onr esti-
mate as we view it, giving ns less rather than more of the absolute 
wage increase which has been imposed, entailed upon us.

Q {By Mr. Wakelee.) Has the company any other means of rev-
enue? A  None whatever, I am sorry to say. Now, gentlemen, except 
to call your attention to what you doubtless know, since our last hear-
ing the National Association of Public Utility Commissioners, resi-
dent in Washington, at a meeting in Washington, has come out with 
a strong endorsement in the wish that the state commissions would be 
allowed to retain their jurisdiction o f these matters and that they

[S. M. 51]

would arise and meet the emergency as they found it, and also to call 
your attention to a telegram -qU the President in the New Orleans 
case, in which he took the^S^^^ân he couldn’t interfere locally, but 
said it was imperatively necessary that local and state authorities 
could take the action necessary for immediate relief, the two pam-
phlets showing which I would like to offer and have marked.

Mr. Record. I didn’t catch that.
Witness. The first pamphlet to which I refer is a citation 

of a letter written by the War Board of the Public Utility 
Commissioners. They have a War Board in Washington, they 
have a committee of themselves which meet in Washington, 
and in the agitation which has taken place to have the Presi-
dent assume the direct authority for raising the fares of these 
properties they issued a pronunciamento to him or wrote a 
letter to him I think, in which they said they thought the juris-
diction of the local commissions should be presérved ; they 
were competent to handle these matters, and went on record 

§f#^equivocally as saying the local commissions should meet such 
conditions as which arose, of the character of which I have been 
trying to describe.

IS. M. 52]
Mr. Record. I don’t see the relevancy of that.
Witness. Perhaps it has not very great relevancy. I cite 

it for what it is worth. Then I also brought to the attention 
of the commission for what it may be worth that the wording 
of the President’s telegram in the New Orleans case where 
he said he could not take hold of the property itself, but said 
it was imperatively necessary that the local and' state au-
thorities should take the action necessary for the immediate 
relief of these properties. I just bring that to the attention 
of the commission for what it is worth.

That is our case and all of it.
Mr. Record. I object to those two.
Commissioner Slocum. Of course they haven’t any eviden-

tial value and are not offered for that purpose.

10

20

3 0

4 0

5 0
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Mr. Record. Then they ought not to he in the case if they 
have no evidential value.

Commissioner Slocum. In the other case we allowed to he 
filed the letter or proclamation of Secretary McAdoo, I  sup-
pose these are almost in the same class.

10 Witness. I have here also, which I do not propose to burden
the commission with, a selection from a very considerable

[S. M. 53]
number of communications, including several mayors and 
others, in which they express their approval of this application 
and ¿ T  their disapproval, and it is refreshing to say. I  have 
some newspaper clippings that also express their high ap-
proval of the proposition.

20 Mr. Record. Have you any extracts from my speeches you
want to read?

Witness. I have those down in my scrap book at my home, 
which you talk so much about.

Mr. Record. I would like to object to all of these things.
Commissioner Slocum. Of course the newspaper clippings 

will not be received by the board. Any communications  ̂ad-
dressed by bondholders or stockholders or whatever they might 
be, or municipalities to the association or to the Public Service

30 Corporation will not be received.
Mr. Gilmour. Mr. McCarter, did you want to make any 

further statement with regard to what is being done with the 
zoning system?

Witness. Yes. I did omit to say that. The zoning system 
is under very careful study. What has been accom plished^ 
that to date is this: immediately after the filing by the board

[S. M. 54]
40 of the report and order in which they directed us to do that.

I appointed a committee, a zoning committee for the study of 
this problem, of which I myself am chairman and the other 
members of the committee are Mr. Danforth, vice-president 
and general manager of the company; Mr. Boylan, general 
auditor; Mr. Donecker, assistant general manager; Mr. Gil-
mour, who is so familiar with our ordinance requirements and 
other requirements of the system, and Dr. Conway, whom you 
all know testified as an expert in the other case and who is 
so well versed in matters of this kind. That committee met

I 50 and is meeting. The full committee meets every other week.
In the meantime there has been a sub-committee appointed con-
sisting of Dr. Conway, Mr. Donecker and Mr. Boylan, and that 
sub-committee is actively in charge of the matter and is re-
porting to the full committee as I say, every other week.
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Under the sub-committee’s direction there is being taken, as 
I think the commission knows, a study or a count of the traffic.
We are trying to locate where all the traffic originates and 
where it goes to. We are doing it line by line and we have 
about fifty young men, largely college students who are avail-

[S. M. 55] 10

able at this season of the year (that is one of the reasons we 
hurried so) ride the cars, and blanks are being handed to pas-
sengers; where the passenger gets on is checked by one of 
these young gentlemen, the card is handed to the passenger and 
he is requested to fill out to what point he is going, whether 
he is going on the car he is on or on a transferred car. We 
are following very closely the system adopted in Philadelphia 
seven years ago when they made a very full study of traffic 
conditions on which they based the necessity for their subway 2(? 
system.

Then, too, this committee proposes, the sub-committee and 
possibly some members of the other committee—I  am going 
myself if I can get time—to visit all the places in the country 
where any kind of zone system is in effect. We have appro-
priated $25,000 to the cost of this system. It is going to cost 
at least that, perhaps more. I may say everything is being 
done with dispatch and vigor and will continue to be done to 
produce as full a report on the whole subject as can be pro-

[S. M. 56]

duced, and by the time the commission have asked for, which 
I think will be possible.

Cross examination.

Q (By Mr. Hanrahan.) I would like to ask one question. Is this 
$2,800,000 entirely exclusive of the one cent extra, Mr. McCarter for 
transfer business? A  Yes.

Q That would not, the whole amount, with the former raise of 40 
one cent and the proposed raise you ask for now, almost four million 
dollars; do I understand that right? The one cent transfer will net 
your company $860,000, it is estimated at, is it not? That takes up 
several months back from the time it went into effect. You are asking 
then virtually with the former raise and the present proposed raise 
of two cents, that would net your concern almost four million dollars 
per year, A  I f  the two rates remained in force for a full calendar 
year, our best estimate is they would produce from $3,500,000 to 
$3,600,000 a year.

50
Commissioner Slocum. Mr. Eecord, any questions?
Mr. Record. I would just like to reserve the right to cross 
examine. I think there was one point—I think what I have in 
mind has been included in the subsequent statements.
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[&  M. 57]
By Mr. Herrmann.

Q Will yon kindly refer to Exhibit P. 204? A  I didn’t mark 
them, Mr. Herrmann.

10 Q The one entitled Public Service Railway Company annual total 
wage increases. These are actual figures, are they, or estimated? 
A  They are actual figures on the basis of a year’s operation.

Q Do they include the raise made by the company voluntarily or 
are they in excess of that? A  The $2,716,000, that includes those 
made by the company voluntarily as well as those made by the War 
Board.

Q So it is an increase over what? A  It is an increase over— a 
present increase of wages now operative over and above such wages 
as were in effect at the time of the start of' this original proceeding.

20 Q That would be in March? A Yes, sir. And as I said before 
that does not include the $164,000 of back wages to be paid between 
June 7th and the first of August by reason of the War Board award.

Q (By Mr. Record.) Mr. McCarter, might I ask this question on 
the first one you presented? You have, less deficiency—you have 
seven-twelfths of $800,000 annual depreciation $466,000. I did not 
get clearly in my mind what that really means. Do I understand the 
board fixed $800,000 as the proper amount for a year—do I under-
stand that you have actually expended that $800,000? A No, sir.

30 [S. M. 58]
These are the facts: heretofore it has been our practice to set up so 
much per car mile of operation for maintenance and depreciation, two 
and a half cents or three cents, as the case may be. That sum was 
deemed by us and heretofore has been taken by the commission as a 
sufficient sum to cover both these propositions, and such amount of 
that sum as was not actually spent for maintenance has been avail-
able for depreciation, against which items properly chargeable to 
depreciation were charged. Now, this year the company has expended 
that entire sum thus set up at the start of the year plus $109,000 on

40 its maintenance, and therefore—
Q That is up to date in this year ? A  For the first seven months. 

And therefore has nothing for depreciation. Now, the commission 
said in its report of July 10th that they thought there should be a 
sum of $800,000 set apart for depreciation on this property. We 
thought it ought to be figured; we thought it ought to be $1,100,000; 
they reduced it to $800,000. Now, then, those figures have not been 
taken up on our books, as I said, for seven months; they will have 
to be taken up if the money is available to take them up during the 
calendar year and to apply that to. the seven months produces the 
changes made there below.

• [S. M. 59]
Q That still does not make it plain to me. I want to get in my 

mind the actual expenditures. Let us assume you have expended
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$109,000 more than the estimated requirements during the first seven 
months; does it follow that you have not thereby put the property 
in such a state of repair, that perhaps by the end of the year you 
will not have expended more than $800,000? A We may not have 
expended, but the commission, if we had the money available, would 
require us to segregate that fund. ' l l

Q That is exactly what I mean. Are you asking now that this 
commission give you money to put off in a savings bank, to segregate ?
A  Not at all, sir. I am asking—I am not asking, the commission 
has ordered us to set up $800,000 for depreciation and I am asking 
that money be made available to us and when available it is charged 
against constantly as a matter of bookkeeping but the items go against 
the depreciation item, some items more in one month than another, 
and some items very much more in one month than another. The 
theory is, at the end of the year $800,000 of cash provided for that 2Q 
purpose will take care of the items chargeable during the year against 
that item.

Q I understand that. That is what I am trying to get at.
Commissioner Wright. And will have to be spent.

[S. M. 60]
Witness. Or if not spent cannot be used for any other pur-

pose; will be held for the purpose until they are spent.
Q I have no quarrel with that proposition, provided this case has o q 

been tried on the regular basis, but it has not. You are in here now 
with all the rules of the game abandoned asking for special emergency 
action by this board. This $800,000 proposition is based on your 
regular bookkeeping arrangement about depreciation. What I am 
trying to get at is, are you shy any cash that you have got to have 
made up on that account? A  Yes, we are, of course we are. We 
ought to do every bit of that work called for by that this year, every 
bit of it.

Q You mean by that that you have delayed making repairs that 
you ought to make? A Surely; yes, sir. 40

Q And you will use up more than the $800,000? A  Use up the 
$800,000, if practical to do it. So much of the year gone. Whether 
it'will be actually gone by the first of January I cannot say. It will 
be gone as soon as it can be spent properly.

Q I want to find out by the first of January—will it be gone by 
the first of January? A  I cannot say what will be gone.

[S. M. 61]
Q Can anybody say? A I don’t think so, no. I can say the  ̂

items are there, ought to be done, and involve more expenses than 
that and if not done by the first of January it will have to be done 
as soon thereafter as it can be done and we cannot use the 1919 money 
for it because that will have to be done too. You cannot keep these 
properties going without keeping them up and this money is to keep
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up these properties, it is to keep up the permanent depreciation of 
these properties.

Q I understand that theory. We are talking about these coming 
five months. I am trying to get at whether you mean to demand that 
money whether you can expend it or not? A  I mean to say that 
the repairs are waiting to be done, that it is a small amount for a 
property of this size to have for that particular item of accounting 
and that the $800,000 should be spent in these five months and if it 
is not spent the property will suffer from it and it will have to be 
spent as soon thereafter as it can be.

Q My point simply is, if you saw in the actual operation of this 
plant, by reason of delay and material and what-not that you were 
not going to spend that money, you ought not to ask for it in this 
emergency thing because you are simply saying to this commission 

20 fill up our pnrse. I am asking you have you got to have that filled? 
A  I mean to say the items entering into the depreciation account are

[S. M. 62]
just as much bills as wages or anything else and if you don’t spend 
them the property goes to pieces.

Q Not if you don’t spend it. A  We are going to spend it as 
much as we can. Of course we are confronted with the labor situa-
tion and with the fact that a good portion of the year has passed. 
But on the other hand it is simply deferred maintenance; it has got 

30 to be done.
Q I am not disputing that; I am asking for your best judgment 

•as to how much of that you will spend this year in cash? A  I cannot 
say, I don’t believe anybody else can. We cannot spend it until we 
get it, that is sure.
By Mr. Herrmann.

Q I still have not straight in my mind when the increase is based 
from. I think you testified it was from March. Are you not in 
error on that, from Exhibit P. 204? Your testimony in the former 
case as I recall it was this: that in March your salaries as estimated 
were $365,714. A  Our increases, not salaries.

Q Increases, and that in June at the final hearing you said that 
there was a further increase of $450,000? A  Yes, sir; that is all 
part of this.

Q Then you deduct the allowance made by the board of $1,086,000 ? 
A  Yes, sir. The board took me at my word in the other case; the 
635 and the 450 just about made up the 1086 and they said we will

50 [S. M. 63]
allow that. For the purpose of showing it in simple form we have 
put in those increases plus the additional increases since and made 
one. total and then credited that with 1086 which the board allowed 
for increases in the other matter.
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Q With what figure is the item of $1,630,538 comparable? A  That 
is the total increased wages that this company, the total net increased 
wages that this company would have to pay over and above that 
allowed by the board in their report for the calendar year beginning 
August 1st, 1918.

Q (By Mr. Gilmour.) Not counting the two months, June and IQ 
July? A  Not counting the two months’ back wages of $164,000. It 
is that 1600 figure plus the 164 aggregating $1,800,000 that has been 
the basis of what I have been saying and others have been saying 
that this entailed upon us an increase of $1,800,000.

Q So the aggregate of wages paid to August 1st, 1917, would be 
comparable with this figure here? A  I don’t follow that.

Q The aggregate of all wages paid in 1916 with this increase 
added to it will be what you estimate you will have to spend for the 
calendar year of 1918? A Not the calendar year 1918. That 
$1,630,000 is what will have to be spent, not in the calendar year of 
1918, but in a year beginning August 1st.

[S. M. 64]
Q Will you refer to P. 205 and let me know in figures what has 

been the increase in the wages of trainmen in the aggregate? You 
have it itemized two cents per hour, extended to the car hours. A  
Trainmen, it is shown on 204 I guess. $737,162.

Q What is it in dollars and cents per hour on 205 ? A  First the 
trainmen, two cents per hour, then there was 3.12 cents per hour, 
that makes 5.12, then there was 8.50 per hour, which makes a total of 

13.62.
Q Is that applied to all classified labor or to each classification of 

labor? A  That applies to trainmen, trainmen pure and simple.
Q {By Commissioner Wright.) All trainmen get that much? A  

Yes, sir.
Q {By Mr. Herrmann.) Regardless of length of service? A

That is the average, that is- the average. It was not a uniform raise, 
we had one scale in effect and the War Board put another in effect; 
this is the average result of it. jggj

Q Could you furnish us with the number of employees that would 
be affected from which you took or abduced your average? A  Yes,
Mr. Boylan can give you that in detail. Every man is affected and 
affected upward, very substantially upward, some more than others.
The rate of wage originally ran from twenty-eight to thirty-four 
cents, then from thirty to thirty-six cents, then we came along with 
our substituted change with three classes, thirty, thirty-five and forty

[S. M. 65]
cents; now the War Board comes along and makes it forty-one, forty- 50 
three and forty-five cents, and for different lengths of time.

Q What method did you use in arriving at an average, by which 
you based your computation ? A  I cannot tell you that. Mr. Boylan 
will have to tell you that. These are actual figures as I understand 
it.



68

Testimony of Thomas N. McCarter—Second Rate Case.

Commissioner Wright, Yon will notice yon use the same 
number o f car miles there in every case.

Mr. Boylan. Based on the year.
Witness. Based on the year’s operation, 

jrg Commissioner Wright. Necessarily meaning every man?
Mr. Boylan. Yes, sir.
Mr. Herrmann. Yon say we can he furnished the information 

showing the classification of trainmen?
Witness. I presume Mr. Boylan yon can give him just what

he wants ? .
Mr. Boylan. You mean less than three months, over six

months and over a year?
* Mr. Herrmann. I  don’t know how they are classified.
20 Mr. Boylan. That is the way they are paid, less than three

[S: M. 66]
months, forty-one cents; the next six months forty-three cents 
and over a year forty-five cents.

Mr. Herrmann. My understanding of the War Board’s or-
der is that it does not affect the trainmen as a class, but
affects—

Mr. Boylan. Oh, yes.
Mr. Herrmann. Affects them in different grades.

30 Witness. How do you mean, Mr. Herrmann? Men in serv-
- ice over ten years are not affected the same as men in service 

over six months.
Mr. Boylan. Some got five cents an hour, some eleven, some 

thirteen and so on, all depending on seniority.
Commissioner Wright. What do you mean by so on?
Mr. Wakelee. The record is in evidence.
Commissioner Wright. You went up to thirteen and then 

said “ so on.”
AO Mr. Boylan. Five, eleven, eight, thirteen, ten cents, I

haven’t just got those figures here, hut I can show the differ-
ent steps, comparing the War Board award and the old 
rates that were in effect June 7th.

50

[S. M. 67]
Witness. You see, they are now discussing total rates; the 

first two-cent raise and the three and a half-cent raise and the 
eight and a half-cent raise.

) (By Mr Herrmann.) In other words, what I am trying to find 
is this: wouldn’t there he a class of trainmen that would he more

terially affected than another class? A  Some got a higher raise
reason of this War Board action than others, if that is what you 
an, yes.
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Q If they were more numerous than the other class it would re-
quire more money, and if the class that got the lesser raise were 
more numerous it would require less m oney! A  I assume that 
would be true.

Q I want the data to support the theory by which you arrived at 
the average? A  I cannot give you that, Mr. Boylan will furnish 
that.

Commissioner Wright. I think I recall Mr. Danforth’s state-
ments saying a great many of the old men were leaving, you 
had to depend on new men and the changes were something 
enormous in the course of a month.

Witness. It is true not only of the old men, but the new 
men, and the tendency has been, of these higher wages, to bring 
back a very considerable number of our old men, and these

[S. M. 68]

figures are all compiled on the state of affairs as we find it on 
*a given date and that average will not vary substantially in 
the last year. They come and go, but the average of men stays 
pretty constant. A  large number of our old men have come 
back.

Commissioner Wright. How was the number o f car hours 
arrived at in Exhibit 205?

Witness. You mean on this basis?
Commissioner Wright. Yes.
Mr. Boylan. That, was a seven months’ actual car hours 

basis and an estimate of five months.
Commissioner Wright. Seven months of this year; which 

seven months were they?
Mr. Boylan. Seven months past.
Commissioner Wright. It did not include January and Feb-

ruary.
Mr. Boylan. It did.

By Mr. Hanrahan.

Q May I ask that question again; how many men approximately—• 
I would like to ask, approximately how many men that increase in-
cluded, approximately? I know you cannot tell exactly. A  About 
3,600 men.

Q And does that increase only include what is known as platform 
men? A The figures sworn to with regard to trainmen only include

[S. M. 69]

trainmen. The other figures to which I swore include other depart-
ments of the company’s operating force.

Q By trainmen you mean motormen and conductors? A  Yes.
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Q And about thirty-six hundred o f them are included, men and 
women? A 3,600 operating trainmen, including the operating force 
at the present time, about.

Q {By Mr. Oliver.) What is the average percentage of increase in 
the wages now, based on what they were before any raises were 

10 made? A The average is 13.62 per hour.
Q What does that show in the aggregate? In other words, you 

were paying say $100,000 in wages before the increase; how much 
will you pay now?

Mr. Wakeley. . It is shown on P. 204.
Mr. Oliver. It shows the percentage of increase, does it?
Mr. Wahelee. No, it shows the actual dollars of increase.
Commissioner Slocum. Just read the figure if you have it

A there, from the exhibit.20
Mr. Wahelee. $2,716,528, from which is deducted the $1,086,- 

000 allowed by the board in the previous case, leaving a bai-
ts. M. 70]

ance, a deficiency of $1,630,000, with no revenue to meet it.
Q {By Mr. Hcmrahan.) I would like to know if there was any 

increase in the other departments of the railroad company that are 
in any way included in this, or whether the men in other depart-
ments, in other capacities working for the railroad company, are they 

» included in any way in this, or are their wages just the same as they 
were before? A  No, they have very largely been increased as I 
have sworn to here.

Q There is no increase for them asked in any way in this pro-
posed $4,000,000 or three and a half million dollars? A  Yes there 
is. The increase asked for includes all the wage raises we have 
made both to trainmen and to other men and to other departments 
of the company’s operating force, including them all, except the 
officers.

Commissioner Slocum. We will recess now until two o ’clock.
Mr. Gilmour. Mr. President, if you please, we are through. 

No more witnesses.
Commissioner Slocum. No more witnesses?
Mr. Gilmour. No, sir. We will file any information that 

Mr. Herrmann desires, but we are through.
I S. M. 71]

Mr. Record. I asked for what the board may consider a rea-
sonable time in which we can get our representatives of the 

50 League o f Municipalities together. Mr. Van Winkle is chief
counsel, he will be back here Monday, I understand, and we will 
move as fast as we can. I would suggest that we be given two 
weeks to put in our side of the case.
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Commissioner Slocum. What is there to be put in except the 
examination of these records and exhibits and to ascertain the 
verity o f the testimony.

Mr. Record. Can we do that over night?
Commissioner Slocum. No, but do you need to consult the 

municipalities ?
Mr. Record. Yes, we need to raise the money and need to 

find out whether the municipalities want to raise the money to 
hire the experts and go ahead. W e were presented here in 
the other case, a mass of figures; we produced experts and 
your Honors took our figures and did not take theirs.

Commissioner Slocum. That is all over now.
Mr. Record. I am only passing on this point. The figures 

they gave you before, after you considered all the case you 
did not allow, therefore their figures before were not substan-
tiated upon cross examination and by the facts as they de-
veloped, according to the judgment of the board, and it is

[S. M. 72]
therefore reasonable to assume at least that we ought to have 
a chance to verify these figures. For instance, your counsel 
asks for the number of men—they have computed a lot of 
averages here—

Commissioner Slocum. Certainly, and he is going to be 
furnished that information and this board is going to dissect 
it.

Mr. Record. Have we no right to see that?
• Commissioner Slocum. Yes, you can see it as soon as we 

get it.
Mr. Record. We want a reasonable time in which to come 

here and say we have nothing to say in derogation of these 
figures or we will have.

Commissioner Slocum. We will announce at two o ’clock 
what date it will be adjourned to.

Mr. Gilmour. I would like to have something to say in re-
gard to that.

Recess from 1 to 2 o ’clock.

A ft e r  R e c e ss .

Commissioner Slocum. Now, gentlemen, Mr. Record in re-
sponse to my inquiry as to how much time we should give 
suggested two weeks, and Mr. Gilmour said he would like to 
be heard. Mr. Gilmour, what have you to say?

LS, M. 73]
Mr. Gilmour. I only wanted to suggest in that regard that 

Mr. Record has known for three weeks just what he had to
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meet in this case and just what he would need to meet it. We 
have produced nothing here that is surprising or that is new, 
except these War Labor Board figures which we had all set 
out in the petition. Mr. Van Winkle knew before he went on 
his vacation both the proposition which would be presented 

10 to the board today and when it would be presented, and it does
not seem to us that we ought to be deferred to the caprice of 
the vacation of counsel or those sort of things when the emerg-
ency which meets us is imperative and the condition is so 
necessary to service of this railway, the relief is so 
necessary to the service of this railway. Mr. Record says that 
the figures which we presented before were modified on cross 
examination. The board knows that is not true. Those figures 
were not modified; other figures were used by the board on 
their own examination, which they got from the books and 

20 from reports which they asked for. These figures are pre-
sented here today, the information on which they are based and

IS, M. 74]
all the books of the company are open to the board’s inspect-
ors, and the board has inspectors who are perfectly able to 
check them up and verifv them, and it.seems to us if Mr. Rec-
ord desires to present any evidence at all in answer to this 
application he ought to be ready to do it now.

Commissioner Slocum. Anything further? (No response.)
Commissioner Slocum. The board feels that the question 

has come down to one of allowing an increase for the labor 
costs, and it has called for additional information from the 
company; the company has responded by saying it will furnish 
it forthwith; that will be in the possession of the board, I as-
sume, today or tomorrow.

Mr. Gilmour. Today.
Commissioner Slocum. And that information, of course, will 

be available to Mr. Record and any other attorney interested 
40 in the case, and to give them an opportunity to inspect those

records and make such investigation as they desire, we will 
continue the case for one week here.

[S. M. 751
Mr. Gilmour. One week from today?
Commissioner Slocum. One week from today here.
Mr. Gilmour. 10:45?
Commissioner Slocum. Eleven o ’clock.
Mr. Hcmrahcm. I am not a lawyer and it is very difficult for 

me to come here; I have to deprive myself. I represent a 
large number of people of our City Federation and I will ask 
your indulgence for a few minutes on that brief or resolution 
to you.
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Commissioner Slocum. We could not hear you, Doctor, for 
the simple reason we have not heard the other gentlemen.

Mr. Hanrahan. Mr. McCarter stated his case.
Commissioner Slocum. Mr. McCarter* is president of the 

company and appeared as a witness, and o f course we would 
hear him. We will hear any witness you have, hut it is not 
fair to .o6nm»it you to make a speech or some remark and ex-
clude fifteen or twenty others who are in the same capacity; 
that would hardly be fair treatment.

Mr. Hanrahan. In most cases they are lawyers and it is 
their duty to be here; I have no retainers in this case what-
ever.

[S. M. 76]
Commissioner Slocum. We will not hear you now, Doctor; 

we have to treat all alike^
Mr. Hanrahan. Can I submit, without reading, one further 

paragraph without reading it to yop?
Commissioner Slocum. Yes, sir; you may file it with the 

stenographer, it will receive the' same treatment.
Mr. Slayhack. I f I understand it, I come down from Verona 

and cannot make a statement here from the borough council o f 
Verona expressing the sentiments of the people.

Commissionr Slocum. We told you, Mayor, this morning we 
would be glad to receive any data or information you had 
and we heard nothing further from you and I assumed Mr. 
Record speaking for the municipalities represented you. I f he 
does not, we will give you all the time you want.

Mr. Slayhack. Mr. President, the Borough of Verona was a 
party to the other suit, the Borough of Verona will not be a 
party to any further suits, and we have no other representa-
tive here except myself.

[S. M. 77]
Commissioner Slocum. The borough is very ably repre-

sented. We will be very glad to hear from you. I did not in-
tend you should be shut off in any way.

Mr. Slayhack. Aik right, sir, I thank you. I want to state 
here that the people of the western part of this county feel 
that the Public Service Corporation have discriminated against 
them ever since this road was put in operation. About four or 
five years ago—

Commissioner Slocum. No; I didn’t understand you. I 
thought you wanted to submit some facts.

Mr. Slayhack. I do; that is a fact.
Commissioner Slocum. I f you want to submit an argument—
Mr. Slayhack. No, no argument. This is in relation to the 

fare.
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Commissioner Slocum. The rate of fare!
Mr. Slayback. The rate of fare. When the increase was 

made we paid two fares from the terminal to onr town. We 
want to call to, your attention the fact that if yon place two 
cents on each five-cent fare charge, you charge us fourteen cents 
and the distance you are carrying us from this terminal to the

[S. M. 78]
westerly boundary of Verona is less than the distance which 
the Public Service carries it passengers to the end of the Val-
ley Road line today for five cents.

Commissioner Slocum. How does that happen! Have you a 
diagram!

Mr. Slayback. Yes, I have a map and the distances correct-
ly taken. This is what I want to submit to you for your at-
tention in your arranging a new fare schedule; I want to state 
this, that the people of my town are .absolutely fair and square, 
willing to pay the Public Service Corporation whatever they 
are entitled to if placed on a per mile basis or on some basis 
where our people are not paying a bigger or greater amount 
of the charges.

Commissioner Slocum. At this time we are not zoning or 
not giving a per mile charge.

Mr. Slayback. We object to being asked for any fare, any 
higher rate of fare under the present conditions, paying ten 
cents from the City of Newark to our town, which is in excess 
of the fare that is paid to the end of the Valley Road line in 
Montclair, seven-eighths of a mile more, and for which they 
previously gave a transfer without any charge.

[S. M. 79]
Commissioner Slocum. You say if this application is granted 

you would be compelled to pay fourteen cents instead o f ten 
cents!

Mr. Slayback. Yes, sir.
Commissioner Slocum. And you protest against that in-

crease !
Mr. Slayback. Yes, sir ; that is the idea exactly, sir. I 

want to present to you a letter from my town, and also a 
map, a diagram, very carefully marked showing the distances 
and showing the reason why we feel it would be an imposition 
if any further increase was made upon us. But on the basis 
of some other fair equitable adjustment of fares by which the 
people of my section pay the same as the people of any other 
section, the same distance from the terminal or starting point, 
we are perfectly willing to stand an increase if the Public 
Service are entitled to it.
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Commissioner Slocum. That will be received and filed with 
the papers in the canse.

Mr. Oliver. Mr. Chairman, I  represent the Town o f West- 
field. I heard yonr Honor remark, you assumed that Mr. 
Record represented all the municipalities of the state.

[S. M. 80]

Commissioner Slocum. Excepting those who appeared by 
special counsel this morning and were so recorded.

Mr. Oliver. I did not state on which side of the question 
Westfield stood. Westfield is in favor of the increase on gen-
eral principles, because we believe it is indispensable that the 
road should have the increase and there is a special reason in 
our case why the increase should be granted, because o f a 
very large grade crossing improvement that is under way 
there. The trolley company are under an agreement to con-
form with our plans by changing the location of their tracks.

Commissioner Slocum. You ar.e attorney for Wfestfield?
Mr. Oliver. I am attorney for Westfield.
Commissioner Slocum. Now, next Thursday when we meet 

here, after Mr. Record produces his witnesses, then counsel 
will have an opportunity to give their views and every citizen 
who wants to express his views, and Dr. Hanrahan represent-
ing the association, will be given a chance. It is not the in-
tention of the board to shut off anyone from expressing their 
views, but we want them expressed at the proper time which

tS. M. 81]
would be next Thursday.

Mr. Oliver. I understand. But my point is I would like 
to introduce exhibits into evidence in favor—I suppose it would 
be in favor of the Public Service.

Commissioner Slocum. We could not let you introduce those 
except with their consent. I f they haven’t any objection to 
have these exhibits marked as part of their case, we haven’t 
any objection.

Mr. Oliver. We are helping them fight their battles for our 
own benefit and I don’t suppose they would object.

Commissioner Slocum. I f there is no objection it will be re-
ceived and marked.

Mvr-Qliver.—If there h  no objecliuns it" W'ill"be received and
T 3 3 ftT »k fr fl

Mr. Oliver. I just asked Mr. Record if he requires formal 
prooff

Mr. Record. No, no technical things of any kind. The only 
point is this, ought to be put in in some formal way, by some- 
bodv.
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Mr. Oliver. It is put in by the Town of Westfield. I offer it.
Mr. Record. But these photographs ought to be explained 

by somebody on the record so we would have a definite state-

[S. M. 82]
1° ment of what they show.

Mr. Oliver. That is what I wanted to know. I will call Mr. 
Ross.

Mr. Record. The photographs mean nothing unless they are 
explained.

Commissioner Slocum. I f  you want to put that in. ns part of 
the plaintiffs case we will hear it now, if you have a witness 
or you can be a witness yourself if you are familiar with the 
conditions shown there.

20 Mr. Oliver. I am quite familiar with it. I offer the photo-
graph.

Commissioner Slocum. Just be sworn.

PAUL Q. OLIVER, sworn on behalf of Westfield.

This is a photograph—
Mr. Record. I want to object. We certainly have to have 

an issue here. There is no valuation, no issue here that 
I know anything about. ' Your Honor says you think it has now 
come down to a question of paying some wages.

Commissioner Slocum. Yes.
Mr. Record. I f  so, it is utterly immaterial if they are dig-

ging a hole in the ground or lifting it up on stilts.

[S. M. 83]
Commissioner Slocum. Only to this extent, as I see it; here 

is an attorney representing a community and he says that 
community wants to go on record as favoring the increase 
asked for and they want to tell why they favor it, and one of 

I 40 the reasons is some grade crossing conditions.
Mr. Record. Yes. But your Honor just ruled this is now 

. down and I have got to take up with my people a narrow issue, 
these wage increases.

Commissioner Slocum. That is the only thing there is to 
answer.

Mr. Record. Then this hasn’t any relation to that.
Commissioner Slocum. No, but why should we prohibit a 

community from explaining why they want to go on record in 
| 1)0 favor of the increase?

Mr. Record. Then you have got to give me time to look at 
the thing, find out all about it and answer it.

Commissioner Slocum. No, this is simply explaining why 
the representatives of that community favor the increase.
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Mr. Record. .Here are a dozen men appeared, wanted to ap-
pear here wanted to say—

[S. M. 84]
Commissioner Slocum. They did not represent any com-

munity. ■
Mr. Record. Yes, they did, several.
Commissioner Slocum. No, they did not, I beg your pardon. 

They represented manufacturing interests, shipbuilding in-
terests and things of that character; they did not represent 
municipalities.

Witness. They wanted to talk, Mr. Chairman. I wish to 
submit evidence.

Commissioner Slocum. Anything that pertains to the plain-
tiff ’s case must be submitted today. 20

Mr. Record. I object to this line o f the testimony.
Commissioner Slocum. We will permit the representative of 

Westfield to explain why his borough wants the increase.
Witness. This is a 

ing the present status o f the*g^(
/aken £ 
crossing

new
l i t ;  p i C b t J l i t  B i a i U i S  ‘U J. L I IC  gJTOAAW  U i U O O i l i g  '

bridge shown. Will you mark that please.
Q {By Commissioner Slocum.) What street? A  -That is the 

new location, Westfield avenue. The purpose of it is to eliminate the 
Broad street grade crossing and it is done by vacating the Broad 30 
street grade crossing about one hundred feet to the left and closing

IS. M. 85]
Westfield avenue bridge which is at present fifty feet wide and shift-
ing it 150 feet to the west, thus making that take the place of the 
Broad street grade crossing and the old Westfield avenue bridge.
The plan of course contemplates the moving of the railway tracks 
which are present in Westfield avenue around and through the new 
bridge which the picture represents. The other photograph, exhibit 
2 represents the present status of the same improvement from the 40 
north.

Commissioner Slocum. Let those be marked as exhibits one 
and two for the Borough or Town of Westfield.

(First photograph received and marked Exhibit 1, Town of 
Westfield.)

(Second photograph received and marked Exhibit 2, Town 
of Westfield.)

50Witness. I have here blue prints showing the ground loca-
tion of the improvement. Of course I am not competent to 
testify to that. I f there is any objection on that score—

Mr. Record. I make no technical objection; I don’t want to 
create any trouble for you.
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Witness. I offer them in evidence.
Mr. Record. I just wish to offer the same objection to their 

relevancy.

[S. M. 86]
skt Commissioner Slocum. Let it be marked as Exhibit No. 3.

(Blue print received and marked Exhibit 3, Town of West- 
field. )

Witness. I simply want to say, I said generally that the 
improvement was being held up on account of the unwilling-
ness or impossibility on the part of the railway to make the 
change; that is their reason. They are under obligations to do 
the work. A  law was passed through the Legislature, I think 
in 1917, providing that in a case of this sort, where the location 
was changed in any particular of the right of way, they should 
have the same franchise rights as regards that as over the 
original, as if they had remained on the original route, and in 
pursuance of that Legislature an ordinance was passed giving 
them the new location through Westfield as it is to be, and it 
was formally accepted by the company. As we gather from 
the railroad, the Central Railroad authorities, the old West- 
field ayenue bridge, which it sought to eliminate, represents 
the one weak spot in the whole line between New York and 
Philadelphia, and so the government is very urgent to have this

30 [S. M. 87]
work finished, naturally the town of Westfield wants it finished, 
and we have served notice upon the Public Service Railway 
Company that in five or six weeks, four or five weeks now, the 
work will have progressed to that point where it will be neces-
sary to change the locations of those track and conform with 
the plan, and they have notified us that because of their inabil-
ity to raise money the work cannot be done and will not be 
done. The result will be that Westfield avenue, where the raff-

l e  way tracks are now, will be filled up; that will positively be
done, that is the plan of the railroad company, nothing to stop 
us, and no other way to get the work done. That is why the 
Town of Westfield, aside from feeling on general principles 
under the conditions that they should, they must have the' in-
crease, selfishly wish that the rate should be increased so that 
they will be permitted, taking their statement as true, that they 
haven’t the money and cannot go ahead. For this reason, in 
order to have the work go ahead as it must go ahead, we ask 
they have this temporary increase in rates.

| 50 [S. M. 88]
Cross examination by Mr. Record.

Q Where is the resolution stating the wishes of the Town of West- 
field? Does the Town of Westfield express itself by the opinions of
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an attorney or does it express itself by ordinance? A  I am speak-
ing now—I attend every meeting of the Conncil.

Q I ask you does the Town of Westfield express itself by an 
attorney or does it express itself by resolution or ordinance? A  
Well, as to matters of policy, matters of this sort, I don’t know how 
they could express their wish by ordinance. —

Q Can they by resolution? A Possibly they might.
Q Have they passed any resolution on this subject? A  No, not 

instructing us to appear, but at the last meeting the Mayor who was 
here stated it was his intention to appear here, and it met with the 
unanimous passive approval of the Council.

Q Has the Council taken any official action on this subject? A  I 
was going to say the Council refused to join with the League of Mu-
nicipalities in paying the legal expenses for this second proceeding.

Q Hid the Council by any resolution instruct you or the Mayor 20 
to ask this commission to grant this application? A  They did not, 
sir, but I was present at the meeting—

Mr. Record. Wait a minute. I think I am entitled to a re-
sponsive answer.

[S. M. 89]
Commissioner Slocum. Just answer the question.

Q They did not. A  They did not.
Q Was it the understanding of the individual members of the 30 

Council that if this company got the increase they now ask for that 
these improvements would be carried out? A  Why, yes.

Q And that is the reason why they tacitly consented to your com-
ing here, is that right? A  There was nothing said about my coming 
here. The Mayor was to come.

Q That was the reason there was in their minds, according to 
your opinion? A  That was the urgent reason; yes, sir.

Q Now, have you heard the testimony here that the company now 
asks for merely money enough to pay these motormen and is asking 
no more, and that if this commission grants the present application .40 
they will not be in any better shape to make your improvement? A  
I did hear that statement; yes, sir.

Q That situation was not put before the members of your Coun-
cil, was it? A No.

Q They thought this company was just going to have some more 

[S. M. 90]
money to do general things with, is that so? A  No, they were in-
formed that unless this increase was granted the work could not be g() 
done and would not be done.

Q When was that? A  That was prior to the last meeting.
Q. After the decision of the board in this case ? A  We got that 

word prior to the meeting of the 19th of August.
Q In writing? A Yes, a letter from Mr. Gilmour.
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Q Stating that unless this increase was granted they would not 
complete this proposition? A  No, he did not say that.

Q Did he say that if it was granted they would? A  No, sir.
Q Did he give you that impression? A  I don’t know he gave me 

that—not from the letter, understand; the letter simply said they did 
P* not have money and could not do the work.

Q Then, so far as the record goes, there is no resolution by your 
board and there is a letter from the Public Service stating that they 
did not have the money and therefore could not do the work. A  
There is such a letter; yes, sir.

Mr. Record. I should say that ought to throw all this evi-

M. 91]
dence out. It seems to me that has no standing here whatso-
ever; a lawyer comes in here and tells what he thinks the mem- 
bers of the board think and what Westfield thinks. It is ele-
mentary that the board of a town can only speak by resolution 
or ordinance.

Commissioner Slocum. It may not be very illuminating on 
the main question at issue.

Mr. Record. But my challenge is his right to represent the 
town at all; he has got no authority for representing it.

Commissioner Slocum. He appears in company with the 
Mayor of the town and as his spokesman.

Mr. Record. But on cross examination he says he has no 
authority to say this.

Witness. I am the general attorney, I  represent the town 
generally.

Mr. Record. The general attorney has no right to testify 
the way you have testified without a resolution.

Commissioner Slocum. His testimony may stand for what-
ever it is worth. Is there any other municipality or any other 
person who desires to join with the petitioners in its request 
for an increased fare. If so, we want to hear from them now.

[S. M. 92]
Mr. Wakelee. I f the commission pleases, there were a large 

number here this morning representing the United States Gov-
ernment in its various capacities, representing large shipbuild-
ing interests, aeroplane interests in this state working for the 
government, as well as other representatives of Chambers of 
Commerce, Boards of Trade and business men generally, but 

- q; they understood they would not be given any opportunity to-
day and they are not here this afternoon. While that may be 
part of our case it is not the kind of testimony we ourselves 
are formally offering. The gentlemen come here of their own 
accord without any request on our part, and desire an oppor-
tunity to be heard, and my suggestion was, if the case was to

[S.

20

30
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be adjourned until next Thursday, jierhaps that would be an 
opportunity to let these gentlemen—

Commissioner Slocum. Our idea was to give today to all 
those parties who wanted to advocate the increased fare, 
whether the company or any other dependent citizen or munici-
pality. Then give another day for those who are opposed to ■ 
it. I f  you want longer time, we will give everybody a chance

[&  M. 93]
to be heard, but it certainly hasn’t much probative force on 
the question at issue. The question at issue is whether these 
fares or tariffs should be raised, and, if so, what amount, and 
whether these figures for labor are as you gentlemen have testi-
fied, if they are aggregating those sums, and then it is the duty 
of the board to see what relief we can give. Simply because 
some Board of Trade thought we ought to do it and another 
Board of Trade thought we ought not to do it will not be con-
trolling. In our judgment we must, as we are obliged to do 
under the law, give the best relief we can to the facts that are 
submitted to us.

Mr. Wakelee. I am not asking for any further time;
Commissioner Slocum. The only thing is the board does not 

want anyone to feel they haven’t an opportunity to give their 
views. This morning we did not want to listen to their views 
previous to receiving the case; we want the case in and then go 
they can talk all alike.

Mr. Wakelee. I don’t think the gentlemen understood it so; 
but I have no brief for them; I  have no right to ask for time

[S. M. 94]
for them. I know in their expressions to me they were very 
much disappointed; they thought they were not given an oppor-
tunity to express their views, especially the representative of 
the United States Shipping Board, Mr. Appel, the general 
attorney who was here from Philadelphia, and desired very 40 
much to state their position.

Mr. Record. It is quite obvious there isn’t a single one who 
can testify to a fact; they can simply say, we want facilities.

Commissioner Slo'cum. I f they do insist on another day we 
will have to provide it for them, but the next day will be for 
the defence, for the municipalities to produce anything they 
have to offer, and then we will hear both sides in the argument, 
if there is any argument produced at that time.

50
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THOMAS N. McCARTER, recalled on behalf of petitioners.
Now, if the commission please, I would like to make a cor-

rection in regard to an error this morning. It won’t take but

[S. M. 9*5]
a minute. I find on inquiry during the noon hour that the 
increase, that the raise in salary of Mr. Bolen to which I  re-
ferred as the only person who might be regarded as an officer 
whose salary had been raised since any of these proceedings 
began, that his salary is not included in these figures. These 
relate only to the men and not to Mr. Bolen.

Q (By Commissioner Slocum.) So the figures you have given do 
not even relate to Mr. Bolen? A  No, sir, they do not. Then I pro-
duce here, and if agreeable to Mr. Herrmann, offer in evidence the 

-0  information that he asked for before luncheon, the figures he asked 
for. This has been submitted to him and I understand is what he 
desires.

Mr. Herrmann. I have seen it; it is just what I  did require.
Commissioner Slocum. Will you please furnish a copy to 

Mr. Record at the same time. This will be marked Exhibit P. 
210.

(Statement received and marked Exhibit P. 210, August 
29th.)

tfO ‘ '
Witness. Now I want to say, before I leave the stand, in re-

gard to the Westfield matter. It is true that we wrote the 
authorities of Westfield that we could not go forward with this

[S. M. 96]
enterprise because we did not have the money. It is also true 
that, the establishment of this fare during these few months 
will not give us that capital .money with which to make this 
improvement. But I do feel, and have all along felt, that if the 

40 seven-cent fare is established at this time it will restore our
credit, which has been very seriously interfered with, and place 
us upon a basis where the company can function to the extent 
that it should function in these critical times.

Q (By Mr. Herrmann.) Just one question on Exhibit 210. A  
That is the new one?

Q That is the new one. Does that include the women conductors? 
A  Oh, yes.

Q They get the same rate of wages as the men? A Yes, sir. 
50 That is one of, the cardinal principles of the National War Labor 

Board, that they must get the .same compensation for the same work 
that men get.

Q (By Mr. Wakelee.) Did you desire to say any more on the 
depreciation reserve? A  I don’t know what more I can say about it, 
except I am informed by the auditors; in fact, I know myself that
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there are large numbers of items waiting now to be charged off 
against this year’s depreciation, notably the burning up of a lot of

[S. M. 97]
cars, their value over and above the insurance money received for 
them. It is just as vital we should have that sum of money to take W* 
care of the necessities of this year as it is we should have it to pay 
wages with. It is just another method of operation. The board ex-
pressed it very clearly in their report. I cannot improve on the way 
they expressed it, and there is no doubt we will have the items to 
charge up against it.

Q {By Commissioner Slocum.) The only difference between the 
board and the company at that time was you thought you ought to 
have $1,100,000 and we gave you $800,000, but the principle was 
agreed to both by the company and the commission! A  Yes, sir; 
absolutely.

Q {By Commissioner Wright.) Do you pay the employees of your 
company, other than your platform men, the same rate of wages! A  
No. The War Labor Board, as I was about to say—I am getting 
back to Chicago—the War Labor Board have several times announced 
that every male employee above the age of twenty-one years working 
for a war essential should receive at least forty-two cents an hour, 
and they made that binding in the Chicago case. They also yesterday 
decided the same principle with regard to a large number of workers 
in Bridgeport. That is a general proposition, and in the language

[S. M. 98]
used in the Chicago award it was made general. We have not put 
that all in effect, all the employees. I f the employees took that mat-
ter to Washington, there is no doubt our company, or any other com-
pany, they would obtain it. We have done the best we could with 
them; we have gone along with the men and made raises toward that 
figure, but have not in every case raised up to that amount. We 
thought it was an extraordinary raise and did not want to do any 
more than we thought was absolutely essential. Partly because of ^  
that pronunciamento and attitude of the War L a b o r ]^ a rd ,^ ^ ^ e ll 
as because of the interrelation between the departmen^frwis^raises.
We did make them, but have not made them all to the sanm extent.

Q Do you remember whether the War Board allowed the platform 
men in Cleveland as much as in Newark! A  They allowed more.
Our scale, 41, 43 and 45; Cleveland scale, 43, 45 and 47.

Q (By Mr. Wakelee.) W on’t you state how soon that high point 
is reached! A Yes. Under the War Board’s award the new men 
for the first three months get forty-one cents; for the next nine 
months, rounding out the first year of employment, they get forty- 50 
three cents, and after the first year they get forty-five cents, whereas 
under our old scales it used to take ten years to get up to the maxi-
mum and under the modified scale we put in effect in June it took
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[S. M. 99]
five years. Now they all get to it in one year. And it is a 
fact that women going to work on this property now—we are hiring 
them as rapidly as we can—for a ten-hour day’s work will get $4.10; 

1Q after one year will get $4.30. It is a very extraordinary wage, but it 
is there*

Q {By Mr. Wakelee.) After a year $4.50? A  After a year $4.50.
Q That is the order of the War Board? A  That is the order of 

the War Board.
Q That women should receive the same wage. A  It never was 

my order by any stretch of imagination.
Q {By Mr. Herrmann.) Has there been any general scheme fol-

lowed in raising salaries of others than platform men? A  Yes, it 
has been done very carefully and very thoughtfully by Mr. Danforth, 

20 the vice-president and general manager, in close co-operation with the 
head of the particular department, and then in submission to the 
executive committee of which I am chairman.

Q What would you say would be the percentage of increase 
granted to other than those affected by the War Board’s order? A  
In general much less than the trainmen.

Q Could you tell us the approximate percentage? A  I cannot, in 
percentage. I have no doubt Mr. Danforth can; he is here, I think.

[S. M. 100]
'3Q Q There hasn’t been any scheme adopted of a percentage? A  

No. We did what we thought we had to do and no more, and we 
did not raise up to the minimum limit suggested by the National War 
Labor Board in the Chicago case or any other case.

Q What was the reason for advancing salaries in other depart-
ments not required by the War Board? A  This wage situation is 
very critical, the labor situation. I am having it in the gas and elec-
tric companies every day. W age$today are not the wages of tomor-
row, and of course when such a large wage was made to the train-
men, it is most natural, in fact it would have been unavoidable that 

40 the other departments should not right away have followed.
Q {By O ommissioner Slocum.) You are following thé ruling of 

the War Board? A  We are following the ruling of the War Board 
in the Chicago case. I know perfectly well all they have to do is to 
make their wants and wishes known (as the hymn says) and that is 
all there is to it.

Mr. Wakelee. Will you permit me to testify? It slipped 
Mr. McCarter’s memory. The decision of the War Board in 
all these other cases and the general principles laid down by 

50 them was that all of these collateral employees should be raised
on the same percentage as the motormen and conductors, but
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[S. M. 101]
where that percentage of increase did not bring them np to 
forty-two cents, then it must be made in every case forty-two 
cents.

Witness. Mr. Wakelee is right in that respect. I adopt that j q  
as my testimony. We have not yet done it in all the ramifica-
tions of our departments. We have not yet done it. We may 
have to do it. These figures represent what we have done.

Q (By Commissioner Slocum.) Do you know why Cleveland was 
allowed more money than Newark? A No, I do not.

Q Is that all? A  That is all.
Commissioner Slocum. Any cross examination, Mr. Record?
Mr. Record. No.
Commissioner Slocum. I f there is nothing further, gentle-

men, we will recess now until next Thursday.
Mr. Herrmann. Before we recess I should like to have this 

opportunity to ask for leave to examine the books of the com-
pany for verification of. those figures.

Mr. Gilmour. Certainly.
-V- >,U. «U» «Sf.w  w  w  w

[S. M. 64]
Mr. McCarter. They are.
Mr. Congleton. On behalf of the City of Newark, I desire 

at this time to enter an objection to the board’s proceeding 
with this application, on the ground that the board is without 
jurisdiction, for the following reasons : First, that the several 
ordinances under which the Public Service Railway Company 
is now operating in the City of Newark created a contractural 
relation between the City of Newark and the several com-
panies, to which they were granted, to which rights and priv-
ileges the Public Service Railway Company has succeeded, and 
which rights and privileges it is now exercising and enjoying, 
and it is therefore bound by said contracts.

2. That this contractural relation involves an obligation on 
the part of the Public Service Railway Company, as the suc-
cessor in title of the companies with which said contractual 
relation was created, to observe that provision of the several 
ordinances that requires it to give a continuous ride within the 
city limits for a fare of five cents.

3> That this contractural relation also requires the Public 
Service Railway Company, as the successor in title of the 
companies with which said contractual relation was created, 
to observe the further provision of the several ordinances that 
requires the establishment and maintenance of a system of 
transfers on all of the lines and extensions of said companies, 
whenever and wherever built, and to issue said transfers to

20

3 0

4 0

5 0
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[S. M. 65]
such passengers as may request the same for a continuous ride 
within the city limits, for a fare of five cents.

4. That with respect to the provisions of the several ordi- 
jîp  nances fixing fares and requiring the establishment and main-

tenance of a system of transfers, the contracts are involable, 
and the state has not relieved the companies through which 
the several ordinances were granted and with which con-
tracturai relations were established, from the obligation of 
observing them, nor has the state conferred jurisdiction so to 
do upon the Board of Public Utility Commissioners.

Commissioner Ronges. That raises two kinds of questions, 
one a question perhaps of fact, and also a matter of law. The 
matters of law, I take it, have been recently passed upon by 

20 the Supreme Court in several cases—
Mr. Congleton. Yes, sir.
Commissioner Ronges. —which have been before the board. 

I assume it is agreed that we are bound by the Supreme Court!
Mr. Congleton. I think so. But that case may go to the 

Court of Errors and Appeals, and I am stating these objec-
tions for the purpose of saving any rights I may have.

W  Tr TV*

M. 109]

technical names you have in accounting, but it is available for 
distribution.

Mr. Record. What was the return for income or dividends! 
Witness. That year, three per cent.
Commissioner Ronges. In 1916!
Witness. In 1916. As I think I have before stated, in 1917— 
Commissioner Ronges. Two and a quarter!
Witness. Two and a quarter per cent, in 1917. Now, the 

increased costs shown in the petition as the basis for this ap-
plication will be shown by others better able to give them 
than I, and I will not take up the time of the commission with 
them.

Now, I have here a similar statement for 1918, based, except 
as I will differentiate as I go on, upon present actualities, the 
details of which, so far as not proven by me, will be shown you 
by others.

This statement is again drawn along the same general form 
that I have been using. The basis o f this application is the 
request to this commission, is to put us back on the 1916 basis. 
We are not asking for the impracticable and for the eight per 
cent, dividend on this stock which the commission thought 
proper to assure to us, or to endeavor to assure to us, in the 
other two cases. We realize the difficulty in the situation with
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[ ft  M. 110]
which we are confronted. This company never has earned 
eight per cent., and to impose that burden at this time would 
be, despite the exigencies of the occasion, that we can hardly 
expect to ask for, even under the distressing conditions that 
prevail. What we have asked for, and what this application 
is, as I said before, is to put us back on the 1916 basis, where 
we had our head above water at least. This statement shows—

Mr. Bergen. The 1918 statement?
Witness. The estimated statement for 1918. As I say, 

the details of this statement I do not swear to, but it will be 
proven by others. I am trying to give the commission the 
benefit of our views upon the whole situation, and also the 
gentlemen interested on the other side.

This statement shows an anticipated gross revenue for the 
year, the total operating revenues which I guess is the tech-
nical expression, o f $18,883,983.87.

Commissioner Donges. W on’t you give us that, as you may 
have it prepared, for 1916, 1917 and 1918?

Witness. I will have that done. I do not know that I have 
it here now.

Commissioner Donges. I thought you had it on another 
statement.

Witness. Surely.
Commissioner Donges. You have them in parallel columns? 

# * * #

10

20

30

[S. M. 986]
Witness. The Jersey City district has not been specifically 

examined as to the business in that particular city in distinc-
tion from the rest of the territory. The statement that I 
make with regard to all territory is applicable to the Jersey 
Citv situation as well. 40

Q Why should the ordinance contracts of the City of Newark be 
abrogated in this proceeding, for instance? A  For the same reason.

Q You give the same answers? A  .Yes. In regard to Jersey 
City I  don’t remember whether there is a 5-cent obligation there, I 
am not sure. In Newark there is.

Q Yes, there is an obligation there. Do you say too in that 
same connection that you have not made a special study of the New-
ark situation so you can tell this commission whether Newark taken 
by itself is losing money to the company on a 5-cent, free transfer, 
basis? A  There has been no special consideration of the problems 
we are now facing addressed to traffic arising, carried within the 
City of Newark. The statement I made with regard to the whole 
territory is applicable in my judgment to Newark as well.
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Q That brings up the question that I  am going to get yohr 
opinion so I may deal with it myself by later questions or argument.

[S. M. 987]
You don’t view, do you, the situation as one of possible discrimina- 

10 tion if the commission should order, we will say, a 5-cent fare re-
tained in one place and impose a 7-cent fare in another part of your 
system; that would not be discrimination would it ! A- I  am entire-
ly willing, as I have said before, to have a study made of the zoning 
system, and would be glad to see it put into practice if it is a practical 
thing to do. I have been president of this street railway system for 
15 years, I have given very close attention to it, and I  am frank to 
say I  do not know how to do it. I f  I  did know how to do it by a 
practical method I would be only too glad to do it, but I  do not know 
how to do it. I  think there are very serious if  not insuperable diffi- 

20 culties in connection with it. In addition to those there are sociolog-
ical questions connected with it, I think if  we had not a flat zone 
fare in the last 20 years these cities would all have developed very 
differently. I  think they would have developed with districts like the 
East side of New York, they would have been tenement districts in 
large measure in the center of the cities and the suburbs of the
city would not be built up. They have built up in the way they

# # * *

[S. M. 995]
30 will be taken out of the company’s revenues and there will be that 

amount less for the stockholders, isn ’t that it ! A  There would be 
less that amount remaining in the surplus of the company.

Q Aren ’t such taxes and all taxes properly a part of operating 
expense! A  They are.

r Q Don’t you think it just and fair in a case bounded on pressing 
necessity to leave out at once this one hundred and one thousand 
dollars! A  I do not, no. I  think the question is, what is the press-
ing necessity. The pressing necessity is, in my judgment, that the 

~a company should be put at least in its financial condition of 1910. 
Whatever is necessary to put it in that condition is a public and
pressing necessity that is my judgment.

Q W ouldn’t the result of putting in this calculation, including 
these figures, that one hundred and one . thousand dollars plus, 
wouldn’t the result be that the patrons of your company would pay 
both their own income taxes and the company’s income taxes! A
That is true of all taxes, they are paid by the consumer.

# * # *

■¿Vi [S. M. 1048]
t ) U

Mr. Van Winkle a copy of it.
Mr. Van Winkle. We had a stipulation in prospect cov-

ering these ordinances.
Mr. Wakelee. I think it is the same as Commissioner Donges 

■ dictated.
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Mr. Van Winkle. Commissioner Donges was aiding us to 
get the stipulation straightened out. Perhaps Mr. Wakelee 
will agree to that stipulation now?

Mr. Wakelee. I  agree to your statement.
Mr. Van Winkle. It is stipulated that all franchises, ordi- ^  

nances and consents by companies and acceptances and agree-
ments by companies in connection with the operation of the 
street railway now operated by the Public Service Railway 
Company and the fixing of fares and rates are offered in evi-
dence and considered as received in evidence; any o f  these may 
be used in evidence as if specially offered, and received in 
evidence in this proceeding, and also on any appeal or review 
of this proceeding in any Court.

Commissioner Slocum. That stipulation is actually agreed 
to? 20

Mr. Wakelee. The offer comes from Mr. Van Winkle and 
we consent to it.

* JL JC. 4b
W  W  TV*

[S. M. 1772]

Mr. Van Winkle. While Mr. Record is waiting I  might in-
troduce the ordinances that we spoke about yesterday. Sena-
tor Wakelee has had them looked over. Speaking of the ordi-
nances,- I was saying, Senator Wakelee had them looked over 
and this one about Jersey City, is correct, with some minor 30 
corrections, it goes in subject to corrections should it be 
wrong in particular.

Mr. Wakelee. W e consent that portion of the ordinances 
now introduced by Mr. Van Winkle shall go into the record 
provided it is understood that does not lessen the previous 
understanding that all ordinances are in. W e don’t want to 
confine ourselves to these portions that are introduced.

Mr. Van Winkle. That is the understanding. This is illus-
trative and special and specific. ¿ q

Commissioner Slocum. That is understood. I t  may be re-
ceived and marked as an exhibit.

Mr. Van Winkle. In view o f the requests of municipalities 
specially, I am offering these others. I  left out one I could 
not check up.

Commissioner Slocum. You offer all three that have been 
corrected and checked.

[S. M. 1773]
ftir. Van Winkle. These are corrected ones. Paterson, Pas- 5Q 

saic, Roselle and the ones about Orange that have been cor-
rected, East Orange.

Commissioner Slocum. Five altogether?
Mr. Van Winkle. Five outside of Jersey City.
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Commissioner Slocum. Let them be received and marked.
Mr. Wakelee. With the same understanding I suppose?
Mr. Van Winkle. The same understanding.
(Ordinance of Jersey City received and marked Exhibit 

10 0 .26 .)
(Ordinance of East Orange, Suburban Traction Company 

received and marked Exhibit 0. 27.)
(Ordinance of East Orange, Central Avenue Electric Road 

received and marked Exhibit 0. 28.)
(Ordinance of Roselle received and marked Exhibit 0. 29.)
(Ordinance of Passaic received and marked Exhibit 0. 30.)

0 (Ordinance o f Paterson received and marked Exhibit 0. 31.)
Mr. Wakelee. Mr. Van Winkle and some attorneys seem 

to think if this case is appealed and this record used these 
ordinances mugt be found in the record. I am not going on 
that assumption. I am assuming any of our ordinances as 
approved, our ordinances can be used here, on appeal, or any 
other place that the record is used.

tS. M. 1774]
Mr. Van Winkle. No question—

30 Commissioner Slocum. I  understand that is agreeable to all
parties.

Mr. Wakelee. I wanted that clear on the record.
Mr. Van Winkle. Should we appeal, on that question, we 

would have the record in shape to take it up, should we have 
an appeal.

MARK W OLFF, resumes the stand.
Mr. Van Blarcom. Pardon me a moment. May I introduce 

*0 the ordinances and agreement for the Village of South Orange ?
Commissioner Slocum. In this case?
Mr. Van Blarcom. Yes; for Riker & Riker.
Commissioner Slocum. Is there any objection?
Mr. Wakelee. No objection if we have the right to put in 

the ordinances if we wish.
Mr. Van Blarcom. The first is a certified copy of the or-

dinances and agreements of the South Orange and Maplewood 
£ • Street Railway Company and its successors; and a certified

copy of the ordinances and agreements of the Newark and 
South Orange Railway Company and its successors.
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[S. M. 1775]
Commissioner Slocum. Let each be marked a separate num-

ber.

(Certified copy of ordinances and agreements, South Orange 
and Maplewood Street Kailway Company and its successors 
marked Exhibit 0 . 32.)

(Certified copy of ordinances and agreements, Newark and 
South Orange Railway Co. and its successors marked Ex-
hibit 0 . 33.)

Commissioner Slocum. Now, Mr. Wolff, you may resume.
By Mr. Record.

Q This morning we had a halt about a letter o f Mr. E. F. C.
Young directed to somebody, and we didn’t have to whom it was di-
rected. He has got it here and I suggest it be read into the record.

Commissioner Slocum. Yes.
Witness. The letter from Mr. E. F. C. Young was addressed 

to the 7 companies which formed—was addressed to the fol-
lowing companies: Paterson, Central Electric Railway Com-
pany; Saddle River Traction Company; Palisade Railroad 
Company; White Line Traction Company; Paterson, Passaic 
& Rutherford Electric Railway Company; Paterson, Hoboken 
and Rutherford Railway Company;. Paterson Horse Railroad 
Company, and the Jersey City, Hoboken and Paterson Street 
Railway Company when incorporated. The

*  *  *  #  •

EXHIBIT 0. 26 (being a reference to some of the Jersey City
ordinances).

ORDINANCES OF JERSEY CITY, APPROVED ON FOLLOWING!
D A T E S:

Dec. 20, 1859— To Jersey City and Bergen Railroad Co.,
“  operate a street car railway in Jersey City. 

Section 8: The said Company may ask, demand and 
receive as fare not exceeding 5c for any 
distance within said city * * *

Jan. 18, 1860—Jersey City and Hoboken Horse Railroad Company, 
Section 8: (Same as the foregoing)

Apr. 24, 1863—Jersey City and Bergen Railroad Company,
To operate branches.
Section 6: (Same as the foregoing)

Aug. 10, 1863—jersey City and Bergen Railroad Company,
Covering extension to line.
(Subject to the same restrictions and conditions con-
tained in the foregoing Ordinances)

10

20

30

40

50
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Mar. 12, 1867—Jersey City and Bergen Railroad Company, 
Extension.
(Same as preceding Ordinance)

Dec. 19, 1872—Jersey City and Bergen Railroad Company,
To operate turn-out.

10 (Subject as above.)
Nov. 13, 1874—Jersey City and Bergen Railroad Company. 

Extension.
(Same as foregoing.)

Oct. 12, 1883—Jersey City and Bergen Railroad Company. 
Extension.
(“ Subject to restrictions and conditions of existing 
ordinance.” )

May 31, 1884—Jersey City and Bergen Railroad Company.
I ll  Extension.

(Shall be subject to the restrictions and conditions 
of existing ordinances)

Nov. 24, 1884—Jersey City and Bergen Railroad Company 
Extension.
(Shall be subject to the restrictions and conditions 
of existing „ordinances.)

Oct. 11, 1887—Jersey City and Bergen Railroad Company. 
Extension.
(Shall be subject to the restrictions and conditions 

;  ̂ of existing ordinances.)
Apr. 21, 1890—Jersey City and Bergan Railroad Company. 

Extension.
(Shall be subject to the restrictions and conditions 
of existing ordinances.)

Dec. 30, 1891—Jersey City and Bergen Railroad Company. 
Extension.
(Shall be subject to the restrictions and conditions 
of existing ordinances.)

Sep. 20, 1892—Jersey City and Bergen Railroad Company 
40 Extension.

(Shall be subject to the restrictions and conditions 
of existing ordinances.)

June 10, 1893—Jersey City, Hoboken and Rutherford Railway Co.
Paragraph 7, Section 2: If said company shall con-

solidate with, or lease, or be leased 
to any other railway or traction com-
pany, within the limits of Jersey City, 
then transfer tickets shall be issued 
for a continuous ride, interchangeable 

’V between said lines, for one rate of fare
of five cents to, or from, any point 
within Jersey City, upon the lines so 
consolidated or leased.
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Paragraph 14: Said company shall, within thirty days 
Section 2: after the adoption of this Ordinance,

file with the said board, or clerk there-
of, a written acceptance of the pro-
visions, terms and conditions of this 
Ordinance, executed in due form under 
the corporate seal and signed by presi-
dent and secretary, and a failure to 

‘ file such written acceptance within the
time aforesaid, shall be deemed and 
taken as a refusal so to do on the part 
of the said company, and all rights and 
privileges to them hereby granted, 
shall forever cease and be at an end.

June 19, 1893—Agreement of acceptance by Company filed. g«
That the said Jersey City and Hoboken and Ruther-
ford Electric Railway Co., and the directors thereof, 
do hereby accept the location of the tracks of said 
railway and the grants and rights to said company 
contained in the said ordinance.

June 22, 1893— Filed in the office of the Secretary of State.
Aug. 28, 1893— Consolidated Traction Co.

Right to lay rails, and operate street railway.
Paragraph 7, Section 2: (The same as Section 7 in

foregoing Ordinance).
“  13: Same as Section 14 in the

foregoing Ordinance.
Sep. 28, 1893—Acceptances by Co. and endorsements filed.
Mar. 5, 1894—North Hudson County Railway Co.

To operate a street railway in Jersey City.
Paragraph 7, Section 4: Same as Section 7 in fore-

going Ordinance on fares.- 
“  13, “  <{: Same on acceptance as

Section 14 preceding Ordi-
nance. 40

Mar. 6, 1894—Acceptance filed.
The Co. does hereby accept the provisions, terms and 
conditions of the foregoing ordinance * ; * * as
fully and completely as if provisions, terms and- con-
ditions of said ordinance were herein at large set 
forth.

Nov. 1, 1898—North Hudson County Railway Co.
To use electric power on its lines.

Section 7: That said Company shall grant trans- 
fers for immediate use on a single fare 
of five cents from and to its Grove 
Street line at Henderson Street or 
Willow Avenue, Hoboken, to and from 
its lines on its elevated road on Ferry
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Street, and to and from any point on 
such lines in Jersey City.

Nov. 3, 1898—Acceptance of this Ordinance by Company.
Oct. 24, 1904—North Jersey Street Railway Co.

Ordinance to operate street car line.
Section 3: The permission and consent above

granted is upon the following terms 
and conditions * * *

Paragraph 5: Every person entering any car oper- 
Section 3 i ated over any part of the line of 

street railway hereby located, and pay-
ing a fare of five cents, shall be en-
titled to a transfer to any intersecting 
line controlled by Public Service Cor-
poration of New Jersey, which transfer 
shall entitle the holder thereof to a 
continuous ride within the limits of 
Jersey City on such intersecting line. 

Paragraph 6: Every person entering the cars of the 
Section 3: North Jersey Street Railway Co., or

the cars of any other company, owned 
or controlled by Public Service Cor-
poration of New Jersey, at any point 
on any of the lines operated by such 
companies in that part of Jersey City 
which was formerly Hudson City, and 
at any point on any of the lines of such 
companies in that part of Jersey City 
which was formerly Greenville, shall be 

* entitled to ride in either direction be-
tween such parts of Jersey City 
reached by any of said lines upon the 
payment of a single fare of 5c 

Oct. 25, 1904—Acceptance by the Co. and directors.
Other ordinances of the same date to Jersey City, 
Hoboken and Paterson Railroad Co. to the same 
effect and acceptance thereof.

Nov. 14, 1904—North Jersey Street Railway Co.
Same sections as above.
Acceptances.

Aug. 31, 1911— Public Service Railway Co.
Authorization to make connections and operate. 
Section 6: The tracks, permission for the con-

' struction of which is hereby granted, 
shall be operated and maintained sub-
ject to the same conditions, provisions 
and limitations as the tracks to which 
the same are connected are subject, 

Sep. 6, 1911—Acceptances by Public Service Street Railway Co.
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Jan. 12, 1912—Public Service Railway Co.
Paragraph 3, Section 7: In laying, maintaining and 

using said tracks, the said Company 
shall be subject to the restrictions of 
existing ordinances.

Paragraph 4, Section 7 : Said Railway Company shall ™ 
file an acceptance of the terms of this 
ordinance as required by law and in 
case of failure to do so, all rights and 
privileges hereby granted shall cease 

<v and be at an end.
Feb. 10, 1912—Acceptances by Company.
“  23, 1912—Public Service Railway Co.

To operate and maintain street railway.
Paragraph 5, Section 5 TEeTpermi^^ 2Q

above granted are upon the following 
terms and conditions * * *
Every person entering any car oper-
ated over any part of the line of the 
street railway hereby located and pay-
ing a fare of five cents, shall be en-
titled to a transfer to any intersecting 
line controlled BY Public Service Rail-
way Co. which transfers shall entitle 
the holder thereof to a continuous ride 
within the limits of Jersey City on such 
intersecting line.
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Sw a y z e , J .
By an order of July 10, 1918, the Board of Public Utility Commis- 

30 sioners fixed as just and reasonable a charge of one cent on all initial 
transfers issued by the Public Service Railway Company to its pas-
sengers, in addition to the charges theretofore exacted. Before this 
charge was to be collected the railway company was required to file 
with the commissioners its acceptance of the terms of the order. This 
was done. . , •

By an order of September 25 the board fixed as just and reasonable 
a charge of seven cents where five was then charged, up to and in-
cluding March 31, 1919, and six cents on and after April 1, 1919, in 

^  addition to the charge of one cent for each initial transfer. These 
40* charges were to be collected only in the event that prior to October 10 

the railway company filed its acceptance in writing of the terms of 
the order. This was done.

The prosecutor is a resident, citizen and owner o f real estate in 
Jersey City, in which some of the lines of the railway run.

I held at the argument that the prosecutor has a standing to prose-
cute the writs. No objection was made when the writs were allowed 
or when argument was had as to the granting of a stay. Under those 
circumstances it is too late to make the objection at final hearing 

r■ - after the return to the writ has been made. Even if the objection 
50 had been timely, it must have been overruled. The matter probably 

concerns every resident of the city, and an increase of street railway 
rates affects his pecuniary interest directly as a probable passenger 
and indirectly as interested in cheap urban transportation. I f the 
question had been raised at the proper time I have no doubt Mr.
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O’Brien’s interest could have been easily proved. It was not ques-
tioned, but was taken for granted. I therefore overrule the objection.

The chief point made by the prosecutor is that the Board of Public 
Utility Commissioners was without jurisdiction to make the orders, 
since they were made without evidence of the value of the property 
of the railway company. The prosecutor assumes that the only power 3 0 
of the board in respect to rates is to fix* just and reasonable individual 
rates, after hearing upon notice, as provided in paragraph (c) of 
section 16 of the Public Utility Act. This section may properly be 
described as the section of the act which authorizes the board to take 
proceedings adverse to the “ public utility”  and to require it to do 
what it may not want to do. It is because the proceedings under that 
section are in invitum that care is taken to provide for notice and a 
hearing, without which the proceedings would be without due process 
of law. If section 16 were the only section of the act applicable there 
would be some force in the prosecutor’s contention. There are other 
sections which prevent this narrow construction of the act. The . 
scope of the act, as we have recently said, is very broad; it was meant 
to give full control of all public utilities to the board so far as could 
be done by legislation. Atlantic Coast Electric Ry. Co. :y. Board of 
Public Utility Comrs., 104 Atl. 218. The act provides not merely for 
proceedings m invitum, but' by paragraph (h) of section 17 for agree-
ment between the board and the “ public utility.”  That paragraph 
provides fo r  an increase of rates by the “ public utility”  itself, au-
thorizes the board to hear and determine whether the increase is just 
and reasonable, and makes it the duty of the board to approve the 30 
increase upon being satisfied that the same is just and reasonable. The 
difference in the two methods is fundamental. One is the method of 
litigation, long, expensive, unsatisfactory, necessarily too slow to af-
ford prompt’ relief, and sure to do injustice by delay to one side or the 
other. The other we may call the method of agreement, or bargaining, 
if we choose; prompt and comparatively satisfactory, and resulting, if 
not always in abstract justice, yet in a determination which, in the 
hands of fair-minded men, is likely to be acquiesced ill. When we con-
sider the Well-known object of this legislation, apparent in many sec- 
tions of the act, we cannot believe that the legislature meant to limit 
the power of the board to a power to make war on much o f the-most 
important business of the state. The difficulty meant to be remedied 
was the control by private corporations or individuals, necessarily 
monopolistic in character, of business affected with a public interest.
The aim of the legislature was to subject such corporations (or indi-
viduals if there were any in the same situation of mon-
opolistic vantage) to public control so that a public board, 
charged with the interests of the public, might have a measure of 
control over the service to be rendered and the price to be paid so 
therefor. Justice to all, as the policy of the state, is evinced in the 
act. The difficulty of securing justice through political or judicial 
methods is nut necessarily inconsistent with the legislative policy.
The readiest means to approximate that end is the method of agree-
ment provided by paragraph (h) of section 17. The contrast between
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the method of section 16 and the method of section 17 could not he 
better shown than it is by making the board the actor in section 16 
(c), and making the “ public utility”  the actor in section 17 (h). 
It is of no consequence that in the present case the Public Service 
Bailway Company began the proceedings by a petition asking the 

10 consent of the board instead of itself increasing the rate and waiting 
for the board to act upon some one’s written complaint or on its 
own initiative. The essential thing meant to be secured by section 17 
(h) was agreement between the “ public utility”  and the board. No 
right could be lost by the petition, a method more polite or more 
politic, as we choose to call it. In fact, the exact method provided 
by section 17 (h) has been pursued in this  ̂case. The railway
had increased its rates. It has merely secured in advance the
assurance that the board will take no adverse action. I f  it should

r be considered important, the board may now, being satisfied,
® as It has already said, that the increase is just and reasonable, 

approve of the increase, and there would not be even an appear-
ance of any but the statutory method. But neither its prior 
approval of the petition nor a subsequent order, if the board 
make one, is necessary to secure the same end. Paragraph (h) 
distinctly recognizes that the “ public utility”  retains its power 
to increase rates; it gives the board power to determine whether 
the increase is just and reasonable, but it does not compel the 
board to act on its own initiative; if it does not, the increase is 
in effect unless some one makes a written complaint. 

v- 0 The evidence shows that the increase is only enough to enable 
the railway to meet the increased expense forced upon it by the order 
of the War Labor Board of the Federal Government to increase 
wages. The increase permitted the railway allowed nothing for 
return on large investments of capital. The railway, if its peti-
tion had been denied, would have had ground to complain that 
the rate allowed was not just and reasonable. Since its petition 
was granted, it cannot complain. The prosecutor is in no posi-
tion to complain. He did not venture to introduce evidence or 
to contradict the evidence offered on the part of the railway. 
He contents himself with urging that there was no evidence of 
the value of the property of the railway, and assumes that the 
justice and reasonableness of a rate can only be determined by 
first ascertaining the value of the property devoted to the public 
service. I am unable to follow his reasoning. The question of 
the reasonableness of a rate has always been regarded as com-
plex and as largely a business question.

Even in the narrower question of determining the value of 
the property, it has long been settled that the original cost of 

50 construction, the amount expended in permanent improvements, 
the amount and market value of bonds and stocks, the present 
as compared with the original cost of construction, the probable 
earning capacity of the property under ¡particular rates pre-
scribed^ by statute, and the sum required to meet operating ex-
penses, are all matters for consideration, and are to be given
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such weight as may be just and right in each case. The reason-
able worth of the service rendered is a maximum of the permise 
sible rate and a fair return on the value of the property is a minimum. 
Smyth v. Ames, 169 U. S., 466. Such a standard is certainly a flexi-
ble one and sustains the view taken by this court in Public Service 
Co. V. Public Utility Board (the gas rate case), 84 N. J. L., 463. We 
there said that a just and reasonable rate is rather a question of 
business judgment,than one of legal formula, and must often be ten-
tative since the exact result cannot be foretold; and that the real test 
of the justice and reasonableness of an individual rate is that it 
should be as low as possible and yet sufficient to induce the invest-
ment of capital in the business and its continuance therein. The 
opinion in that case was adopted by the Court off Errors and Appeals,
87 N. J. Law, 597, and is the law of the state. Under the tests as 
stated by the courts, the value of the property is relevant to the ques- ^  
tion of a reasonable rale, but not conclusive. The reasonableness of * • 
the rate is the result, to borrow a scientific expression, of a compo-
sition of forces, some o f which were set forth in the 
cases cited. There are others. There can be no better evi-
dence of the reasonableness of a rate than its general 
adoption by the municipalities of this and other states in 
ordinances granting consent to the location of street railways over 
a long succession of years, with acquiescence by the public without 
question, and, as far as we know; without complaint either by the 
public or the Boards of Utility Commissioners, while in the earlier 3Q 
days, before public regulation came in vogue, the universal five cent 
fare had been most attractive to investors. It is true that changing 
times seem to have made the long accustomed rate of five cents unrea-
sonably low, in view of the notorious fact that increasing burdens of 
expense have bèen imposed by public regulation and that the prices 
of everything and the wages of labor have increased. Five cents was 
certainly not on its face unreasonably high, since it was a standard 
rate, and there was an entire absence of proof on thè part of the 
prosecutor. It follows with the certainty of a geometrical axiom that 
the addition of just enough to meet the increased wages forced on the 40 
railway company by the War, Labor Board could not make unreason-
ably high what was not so before. The failure to allow any return 
on capital invested would, if this had been a case off the board fixing 
a rate instead of a case of its approving a rate fixed by'the railway, 
have been a violation of the principle of the Gas Bate case that a just 
and reasonable rate must be sufficient to induce the investment of 
capital in the business and its continuance therein. It is argued by 
thè prosecutor that the board could not proceed without evidence or 
a hearing even under section 17 (h). In view of the fact that the 
same result would follow mere inaction on the part of the board, I am 
unable to yield assent to the argument. It is at any rate beside the 
mark in the present case. Here there wa^jem&mee of the president 
of the railway company and no evidence^ creicue prosecutor. I am 

unablé ' to see how the board could draw any other conclusion than
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it in fact drew. The question of the justice and reasonableness of 
a rate is a question of inference from facts proven rather than m 
itself a matter of proven fact. The question is common in the law. 
Three examples are enough. A  landowner on a running stream may 
make a reasonable use of the running water. It is for a court or

10 jury, using its best judgment, to decide what is a reasonable use.
Our conduct must be that of a reasonably prudent man. What is 
reasonably prudent conduct is for the jury using its best judgment to 
decide. At common law and under the act of Congress known'as 
the Sherman Act, a contract in restraint of trade is valid if the 
restraint is reasonable, invalid if it is unreasonable. It is for the 
court or jury, as the case may be, to decide what is reasonable or 
unreasonable in the light of the evidence and the decided cases. So 
in the question of a reasonable rate where there is evidence for and 
no evidence against the rate and no decided case holding the par-

20 ticular rate to be unreasonable, the tribunal, whatever it may be,
is compelled to the inference of reasonableness, as the. board was 
in this case. I f  any doubt were left, it would be removed by the 
suggestions made by counsel for the prosecutor as to the method by 
which the railway might meet this increased expense for wages. One 
counsel suggested that the difficulty might be met by decreasing the 
service rendered. I do not doubt that the service might be reduced 
to such an extent that a five cent fare would suffice. But that was 
not the problem presented to the board. Their problem was whether 
to approve the railway’s plan to keep the service up to the present 
standard and allow it the means to pay the increased wages with 
'which the War Board had not provided it. The board had the power 
to reduce the efficiency of the service, but apparently preferred to 
keep up the service even at the cost of increasing the rate. This is a 
question of business policy. No one, except counsel for the prose-
cutor, now suggests that a reduction of efficiency would be tolerable 
or tolerated. This solution of the difficulty seems out of the question. 
We can hardly imagine the municipalities whose interests are rep-
resented by the prosecutor adopting their counsel’s suggestion that 
the Efficiency in revenue might be met by a reduction in the efficiency 
of the service. The other counsel suggested,-with seeming serious-
ness and indifference to results, that relief could be found in the 
appointment of a receiver, and that if, upon a valuation of the prop-
erty a fare of five cents, would result in adequate return on that 
Valué, it could make no difference what effect it might have, and that 
the railway would only be in the position of one who had in the 
past made improvident bargains. This argument, however, overlooks 
the nature of the ease and the issue presented. No one asked that 
the board determine what was a fair rate. The only issue was 

GO whether the increased expenses due to the action of the War Labor 
Board might properly be made up out of the proposed increased 
fare. The petitioner was the Public Service Railway Company, and 
that company alone. If the proceedings were to be turned into one 
where the petitioner was to run the risk of business suicide, the
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interests of underlying companies would be affected; their contracts 
■might, he terminated, and it might even be impossible for them to earn 
a fair return on their investment. They would be entitled to notice 
and a hearing under section 16 (c). Evidently the present proceeding 
contemplates no such remedy as a receivership as suggested by 
counsel. Probably no such remedy was contemplated by the legisla-
ture. The failure to provide a procedure by which so drastic a 
remedy «ou ld  be legally accomplished, indicated that when the 
legislature by section 17 gave the board power by order in writing 
to require every public utility to furnish safe, adequate and proper 
services and to keep and maintain its property and equipment in such 
condition#^ enable it to do so, and by section 16 gave the board, 
power after hearing, upon notice, to fix just and reasonable .rates 
which should be imposed, observed and followed thereafter by any 
public utility, it was contemplating orders to the operating public 2Q 
utility only. I do not say that if a reasonable rate drove the oper-
ating company into insolvency that rate could not be established 
against the underlying companies. I only say that the present pro-
ceeding is not adapted for that purpose. The act contemplates a 
regulation of still existing public utilities for the benefit of the 
public, not their destruction. It was decided more than thirty years 
ago that the constitutional power was a power to regulate, not a 
power to destroy. Bailrood Commission Coses, 116 U. S., 307, 331.
I am unable to agree with counsel for the prosecutor either that the 
remedy for the needs of the railway company to meet the higher g0 
wages of its employees is to be found in a lessened efficiency of 
service or in a receivership. There is no suggestion that govern-
ment aid is possible. There is no other source of revenue except 
fares. I  think the granting of the railway company’s petition was 
required by the evidence.

The contention of the prosecutor that the rates fixed by ordinances 
cannot be changed by the consent of both the board and the railway 
company is disposed of, so far as this court is concerned, by the 
decision in Collingswood Sewerage Co. v. Collingswood, 102 A.tl., 901; 
and in Atlantic Coast Electric By. Co. v. Board of Public Utility 
Comrs., 104 Atl. 218. The suggestion that the matter is one for 
the legislature alone and not for the Public Utilities Commission 
is settled adversely to the prosecutor by the United States Supreme 
Court (Railroad Commission Cases, cited above) and by constant 
practice in this and other states.

The orders brought up by these two writs must be affirmed with 
costs.

Rule affirming orders entered October 19, 1918. 50
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Rule Affirming Order.

Rule Affirming Order.
Entered October 19, 1918.

New Jersey Supreme Court «
C h a r l e s  F. X. O ’ B r i e n ,

Prosecutor,
v s.

B o a r d  o f  P u b l i c  TJt i l i t y  C o m m i s s i o n e r s  a n D| 

P u b l i c  S e r v i c e  R a i l w a y  C o m p a n y ,

Respondents.

Upon
Certiorari.

Rule Affirming.

20

This cause coming on to be heard before the Court upon the return 
of the writ of certiorari in this cause, which brings up for review 
an order o f the Board of Public Utility Commissioners bearing date 

> the 25th day of September, 1918, in the matter of the application of 
) Public Service Railway Company for an increase of fare, and the 
) reasons filed by the prosecutor for the reversal of said order having 
I been read, and the return to said writ, including said order and the 

report and proceedings of said board having been inspected, and the 
j arguments of Marshall Van Winkle and George L. Record of counsel o q  
I for the prosecutor, and L. Edward Herrmann, counsel with the Board 

of Public Utility Commissioners, and R. V. Lindabury and Frank 
I Bergen, of counsel with the Public Service Railway Company, having

( been heard; and the Court having considered said reasons, return, 
order, report, proceedings and arguments, and being of the opinion 
that said order brought up for i;eview should be affirmed;

I t  i s  O r d e r e d  that the said order so brought up for review b y  the 
(  writ of certiorari heretofore allowed in this cause be and the same 

is hereby in all things affirmed with costs; and that the order and 
proceedings brought up for review by said writ be and they are 40 
hereby remitted to the Board o f Public Utility Commissioners.

Rule entered this 19th day of October, A. D. 1918.
Rule (in form as above) entered Oct. 19, 1918, affirming order of 

board bearing date July 10, 1918.

50
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Notice of Appeal.

Notice of Appeal.
Filed November 13, 1918.

10

20

30

New Jersey Supreme Court
Ch a r l e s  F. X. O ’B r ie n ,

vs.
Prosecutor, /  ^ „  ..f  Un (Jeruorari.

Notice of Appeal.
T h e  B o ar d  o f  Pu b l ic  U t i l it y  Co mmis s io n e r s /  , r  

and T h e  P u b l ic  Service  Ra il w a y  Co mp a n y , \ ' ■ ^ases)
Defendants.

To L. E. Herrmann, attorney of Board of Public Utility Commission-
ers,

Frank Bergen, attorney of the Public Service Railway Company.
P le ase  Ta k e  N ot ice  that the prosecutor appeals from' the entire 

judgment and record in the above entitled causes to the New Jersey 
Court of Errors and Appeals.

MARSHALL VAN WINKLE, 
Attorney of Prosecutor.

Dated Oct. 31, 1918.

Service of above notice duly acknowledged.
Filed Nov. 13, 1914.

40

50
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Reasons for Reversal.

Reasons for Reversal.

New Jersey Court of Errors and Appeals

Certiorari.

Reasons for 
Reversal.

Certiorari.

The prosecutor writes down the following reasons upon which he 
relies for a reversal of the judgment of the Court below:

1. The Board of Public Utility Commissioners was without juris- o0 
diction to make the orders mentioned in the writs.

2. The orders were made without any evidence before the board 
of the value of the property of the Public Service Railway Company 
used and useful in serving the public, except as hereinafter stated.

3. The board did not determine what was or is a fair rate of re-
turn upon the fair value of the property of the Public Service Rail-
way Company used .for or devoted to the public at the time the said 
orders were respectively made. /

4. The board ordered a charge of one cent for initial transfers 
without determining what was or is a fair rate of return upon the 
fair value of the Public Service Railway Company’s property used 
for or devoted to the public at the times the said orders were made, 
respectively.

5. The board ordered a charge of one cent for initial transfers 
without determining that said amount, or the total to be received by 
the company because of said charge was, in addition to the fares con-
tinued by said board and in force at the time the order of July 10,
1918, was made, was or is a fair rate of return upon the fair value 50 
of the property of the Public Service Railway Company used for or 
devoted to the public.

6. The board ordered a charge o f seven cents where five cents 
is now charged, up to and including March 31, 1919, and fixed as a

Ch a r l e s  F. X. O ’Br ie n ,
Prosecutor,

vs.
Bo ar d  o e  Pu b l ic  U t i l it y  Co mmis s io n e r s  a n d  

Pu b l ic  Service  Ra il w a y  Co mp a n y .

Ch a r l e s  F. X. O ’B r ie n ,

vs.

Prosecutor,

B o ar d  o f  Pu b l ic  U t il it y  Co mmis s io n e r s  a n d  
Pu b l ic  Serv ice  Ra il w a y  Co mp a n y .





Arthur W. Cross, Law Printer, 243 Market Street, Newark, N. J.

New Jersey Court of Errors and Appeals
Ch a r l e s  F. X. 0  ’Br ie n , 

vs.

T h e  B o ar d  o f  Pu b l ic  
of  Ne w  Je r s e y  and 
Ra il w a y  Co mp a n y .

Points for Prosecutor.

The Board has jurisdiction to enforce, but no jurisdiction 
to abrogate, the ordinance contracts. The Legislature clearly in-
tended to give the Board a jurisdiction to enforce ordinance-con- 
tracts, and used express words in an attempt to accomplish this 
purpose. (See Section 17 of the Public Utility Act of 1911.)

A. jurisdiction in the Board to abrogate ordinances is not specifi-
cally granted by the act of 1911; and such jurisdiction is not nec-
essarily implied. Such jurisdiction cannot be implied at a ll-in -  
deed such jurisdiction is forbidden— because of Sections 17 and 
37 of the Act, the first of which grants, or attempts to grant, to the 
Board, a jurisdiction to compel compliance with ordinance-con- 
tracts ; and the second of which exempts ordinance-contracts from 
abrogation through the exercise of any jurisdiction by the Board.

lii the absence of clear and definite language, conferring with-
out ambiguity jurisdiction in the Board to increase rates of fare 
agreed upon by the Railway and the local authorities, it should not 
be held that the Legislature has intended to delegate any of its 
powers in the matter, whatever its powers may be.

Our argument in support of this point has already been submitted 
to this Court in a brief filed by us, under leave o f this Court, in the 
ease of Collingswood Sewerage Co. v. Borough of Callings wood, ar-
gued last term. We refer to that brief, and rely upon and press 
the points and arguments therein contained. To save unnecessary 
printing, we file a copy of that brief with this brief, the same to be 
regarded as part of this brief.

2 . The Board has exercised a discretionary power to fix rates 
which is in fact legislative. Its action is arbitrary and baseless.

The Board has no power to make an order compelling the public 
to pay on the ground that such order is viewed by the Board as 
desirable, and a failure to make such order is viewed by the Board 
as impolitic.

The Act of 1911 does not lay down a sufficiently definite rule 
which the Board is merely to apply to specific cases as they arise,

P rosecu tor , /
v C ertiorari.

U t il it y  Co mmis s io n e r s  /  (2  C a ses) 
T h e  Pu b l ic  Service  \
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to warrant the determination that the Board has not been endowed 
with a discretionary power of fixing rates which is, in fact, leg-
islative.

The Board has no power to make an order merely because the 
Board determines that such an order is advisable. The Board 
cannot exercise a judgment and discretion of equal latitude with 
the power of the Legislature itself. The Board has no power to 
make an order based on grounds of public policy or economics.

3. The function exercised by the Board in fixing a rate to be 
paid is a judicial function, to be exercised only on evidence.

The Board has no power to fix a rate to be paid by the public 
merely on evidence that the Railway presently needs to receive 
such a rate; it can only fix a rate to be paid by the public on evi-
dence showing reasonably, not only that the Railway needs to re-
ceive such a rate, but that it deserves to receive such a rate, that 
is, that it earns such rate on the value of its property used for or 
useful to the public. It is the value of the Railway’s property and 
the service given which are at the root of any order directing the 
public to pay a rate for the use of the Railway’s property.

Because of the nature of Points 2 and 3, it seems best to discuss 
them together.

Has the Board a jurisdiction to fix a rate of fare to be paid by 
the public, under the compulsion of the order of the Board, without 
the Board finding on evidence that such rate is a fair rate of return 
on the value of the property of the Railway used for or useful to 
the public ?

W e contend that the orders were made arbitrarily, without the 
Board knowing the value of such property, without the Board finding 
such value, without the. Board determining what was a fair rate of 
return on that value. -

The Act places the burden of proof on the Railway. i ‘ Burden of 
p roof”  is a substantial thing; it is not an empty phrase.

To our contention the Board and the Railway answer, as we under-
stand, that the Board, in making the orders under review, did not 
fix a rate of return; that the Railway did not ask the Board to fix 
such rate; that the Board provided only for a revenue sufficient to 
meet an increase in wages of employees, which increased wages it 
needed to pay, or should pay, because of the suggestions of the War 
Labor Board.

I f  the suggestions of the W ar Labor Board are a sufficient founda-
tion for the orders under review, then our contention cannot prosper; 
but, as we understand, in discussing the legality of the orders we 
are not concerned only with a mere necessity of the Railway.

Moreover, it is to be considered that when the first order, the one 
of July 10th, was made, the W ar Labor Board had made no sug-
gestion or recommendation of any kind—that came along afterwards.

W e do not understand that an order compelling the public to pay
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a rate may be made only because such order "w ou ld  be best”  for 
the Railway.

Nor do we understand that the test of whether an order should be 
made is the ability of the Railway to comply with it, or to get along 
without it.

To say that an order should be made because not to make it would 
result in disaster to the Railway, is to say that matters are to be 
bounded by the needs of the Railway alone, irrespectively of the value 
of the service rendered by the Railway ; which is a proposition we 
deny. Such a proposition ignores the right of the public to receive 
value for the price they pay— a value commensurate with the amount 
paid. There must be a relation of value between that which is paid 
and that which is received for the payment.

The needs of the Railway alone cannot decide matters. W e may 
suppose a case where the needs of a railway for increased revenue 
had clearly resulted from gross mismanagement and positive fraud; 
and, surely, in such a case, mere proof that the railway hëéded more 
revenue would not alone furnish a proper foundation for an order 
compelling the public to pay the amount the railway needed.

No matter what the Railway needs, the public should pay only for 
what the public gets.

The question is not one-sided ; it is not only whether the Railway needs 
more revenue ; it is broader than that ; it includes an inquiry whether 
the public should be compelled to pay the amount needed because 
the Railway earns that amount from the public by virtue of the 
service which the public receives from the use of the Railway’s 
property. And the public should not pay except for corresponding 
value received by the public. How else can justice be achieved?

The question is not simply whether the Railway can, or cannot, 
get along without an order. I f  an order should properl} be made 
against the Railway, to better service, for instance, to better, we 
will say, intolerable conditions of service, in a case where the public 
is paying a high rate on an unkept promise of good service, there 
would not be an inquiry, involved in, or preliminarily to the making 
of such order, to ascertain whether the Railway could comply with 
the order. If a judgment should, in the law,, pass against a party 
to an action, because the merits are that way, there is no preliminary 
inquiry by the. Court to ascertain if the party has the ability to pay 
the judgment. And so here; matters cannot be decided only on a 
consideration of the needs of the Railway. An order should not 
be made, cannot legally be made, without a determination r of the 
question whether the public should pay the amount needed by the 
Railway because of the value of the service received by thé public. 
And this question must be determined, for it is vital, and it must 
be determined independently of the needs of the Railway, for it is a 
separate question. There is no such determination back of the orders 
under review/ We say that a determination of the question whether 
the public should pay the amount needed by the Railway, necessarily 
involves a consideration of the value o f the Railway’s property used 
for or useful to the public; that this consideration is necessary; that
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it is basic; that without this no valid order compelling the public to 
pay can be made.

The Board and the Railway meet our contention by stating that 
the orders under review “ were not made in a rate proceeding” ; 
that they were made in “ an emergency proceeding” ; that in “ an 
emergency proceeding”  the Board may dispense with proof; that it 
may dispense with any inquiry as to the value of the Railway’s prop-
erty; that without fixing a rate which is a fair return on the Com-
pany’s property, the Board may arbitrarily order the public to pay 
a rate fixed by the Board.

W e are here to attack this proposition. W e view this theory of 
the jurisdiction of the Board as untenable.

W e are unable to distinguish between “ a fair rate of return”  on 
the value of the Railway’s property used for and useful to the public,, 
and a fare or rate paid by the public, and received by the Railway, 
for using that property; and if the meanings are equivalent, then our 
contention seems to be justified.

The Railway frankly stated to the Board, “ This is not a rate 
case” ; and it stated further, in substance, “ Neither you nor the 
public are now concerned with the value of our property. W e need 
the money. We will prove our need; and, having proved our need, 
it is your duty, as it is your power, to give us by your order, com-
pulsory against the public, the power to compel the public to pay the 
amount we need. ’ ’

The word “ emergency”  was used as a word magic to produce the 
orders under review.

A  summary of valuations of items of the Railway’s property, called 
“ The Cooley Valuation,”  was introduced in evidence over our ob-
jection. But, afterwards, the Board threw this paper out of the 
case, on the ground urged by us, namely, that it was entirely unveri-
fied and unproved, and inadmissible for use by the Board.

The Board distinctly placed its right to make the orders on the 
ground that it was dealing with “ an emergency proceeding” ; so that 
the facts sharply present the issue raised by our contentions.

The Act of 1911 does not recognize or provide for “ an emergency 
proceeding.”  No requirement of proof can be dispensed with merely 
because a°proceeding is called “ an emergency proceeding.”  There is 
no express authorization in the Act for “ an emergency proceeding.”  
I f  such a thing as “ an emergency proceeding”  is to be recognized, 
and such proceeding is one which is merely of a summary nature, 
one in which no proof need be offered, a proceeding where only a 
partial presentation of matters is to be made, the ordinance contracts 
should not be abrogated in such a proceeding.

The Acts of other states have provisions relating to “ emergency 
proceedings.”

The Wisconsin Act (Act of 1911, Chap. 87) contains special pro-
visions relating to an “ emergency” ; and a decision of the Wisconsin 
Railroad Commission, which we refer to, distinguishes “ an emer-
gency proceeding”  from “ an ordinary proceeding.
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The Wisconsin Act (unlike the New Jersey Act) contains provisions 
(which we may describe as additional provisions) as follow s:

Section 1797-m— 99. 1. “ The Commission shall have power, 
when deemed by it necessary to prevent injury to the. business 
or interests of the people or any public utility of this state, in 
case of any emergency to be judged of by the Commission, to 
temporarily alter, amend * * * any existing rates, schedules 
and order relating to or affecting any public utility or part of 
any public utility in this state.

2. “ Such rates so made by the Commission shall apply to 
one or more of the public utilities in this state or to any portion 
thereof as may be directed by the Commission, and shall take 
effect at such time and remain in force for such length or 
time as may be prescribed by the Commission.”  (Wisconsin 
Stat., 1911, chap. 87.)

These provisions of the Wisconsin Act have been construed by the 
Wisconsin Commission in the case of Mihvaukee Electric R. & Light 
Co., P. U. R. 19184A, p. 806 (Oct., 1917), where the Commission said: 

“ The possible emergencies contemplated by the statute un-
questionably relate both to the public and the utility, or either. 
As said by this Commission in the emergency application in 
relation to street car fares and zone limits, decided January 
16, 1917, 18 Wis. R. C., 681: ‘ The provisions of §1797-28 (the 
Railroad Act) were intended to apply to situations unusual, 
unforeseen, and out of the ordinary, such as could not be ade-
quately or efficiently handled in ordinary proceedings; that 
such necessity must be a pressing one— an exigency, and the 
conditions or occurrences responsible for such emergency, 
must threaten serious loss or inconvenience to the public 
directly. ’ ”

The Wisconsin Railroad Commission held, also in Re Milwaukee 
Ry. & L. Co., P. U. R., 1917-C, p. 97 (Jan. 16, 1917), that no emer-
gency within the meaning of the Wisconsin statute quoted from above 
is shown to exist pending the revaluation of the company’s property 
to determine the reasonableness of its rates, by mere evidence that 
the cost of operation has increased by reason.of the general increase 
in the cost of labor and materials so as to make the revenues non-
compensatory.

The Indiana statute has the same provisions as the Wisconsin 
statute (Section 122).

The Indiana Commission has held that it will not, under any cir-
cumstances, permit utilities to capitalize the war, or use any claim 
for a temporary emergency rate as a means of securing an unjust 
return or thereby permanently establish higher rates. {R e  India-
napolis & Cincinnati Traction Co., P. U. R., 1918, C. 761.)

In this Indiana case, the company expressly predicated its right 
to relief upon the * emergency section of the Indiana statute; and 
waived any desire to secure increased rates for the payment of 
dividends, and asked for only sufficient increases in rates to provide
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enough additional revenue to take care of operating expenses and 
fixed charges.

The Ohio statute has the same provisions as the Wisconsin statute 
(Laws 1911, No. 325, Sec. 34).

The Alabama statute has provisions covering emergency rates for 
railroads (Code 1907, Sec. 5721).

The Nebraska statute has provisions covering ‘ ‘ emergency ’ ’ cases 
to be judged by the commission, relating to “ any railway company 
or common carrier”  (Cobbey’s Anno. Stats. 1909 as amended, Sec 
10,654).

The Oregon statute has a provision covering “ emergency”  cases, 
to be judged by the commission, relating to railroad companies.

The Rhode Island statute provides that the commission may, when 
deemed by it necessary to prevent injury to the business or interest 
of the people or a public utility, in case of any emergency to be 
judged by the commission, permit any public utility to temporarily 
alter, amend or suspend, any existing rates, schedules and orders 
relating to or affecting any public utility or a part of any public 
utility (Acts 1912, Ch. 795, Sec. 44).

The South Dakota statute provides for the making of emergency 
rates for common carriers (Sess. Laws 1911, Ch. 207, Sec. 54).

The Texas statute provides that the commission may fix railroad 
rates in emergency cases (Sayles Civ. Stats. 1897, Art. 4581-a).

Whether we view the function of the Board in fixing and com-
pelling the public to pay a rate as judicial or legislative, it seems to 
us matters are equally favorable for us under our contentions; for, 
if the function is judicial, it can be exercised only on evidence, and 
evidence is lacking in this matter; and if the function is legislative, 
the principles, on which it is to be exercised are not sufficiently laid 
down in the Act delegating the legislative power, and the Act is ob-
jectionable.

Professor Wyman in speaking of the majority opinion in 219 U.
S. 433, uses this language:

“ It is all very well to say, as the majority did, that com-
missions must hhve a broad outlook; but the question is by 
what rules they are to act, if we are to have a government of 
laws, not of men.”

Dealing first with the proposition that the function exercised by 
the Board may be viewed as legislative, we point out that there is no 
express adjudication, as far as we know, holding that the mere state-
ment in the Act (or in similar Acts) that the Board shall fix a rate 
that is just and reasonable is a sufficient statement of the principle 
which is to guide and control the Board. 4 ‘ The question
which still awaits final judicial settlement by the Supreme Court is 
whether the provision of the law may fairly be said to lay down a 
sufficiently definite rule which the commission is* merely to apply to 
specific cases as they arise, to warrant the determination that that 
body has not been endowed with a discretionary power of fixing rates



r
which is, in fact, legislative.”  (Willoughby on the Constitution, p. 
1323, Ed. 1910.)

I f  the orders under review rest on the proposition that no matter 
how it came about that the Railway needs increased revenue, it is, 
all things considered, “ best on economic grounds,”  “ best on grounds 
of public policy or expediency,”  that the orders should be made, we 
say then that the making of the orders involves the exercise of a dis-
cretionary legislative function incapable o f delegation by the legisla-
ture.
- In discussing the delegation of legislative power, the true distinc-
tion to be made is between the delegation of power to make the law, 
and the conferring an authority or discretion to be exercised under 
and in pursuance o f the law.

Professor Wyman (in Harvard Law Review, Vol. 27, p. 569, 1914) 
in speaking of certain decisions of the courts respecting the jurisdic-
tion of the Interstate Commerce Commission, uses this language:

“ These decisions mean that we as a people will not be con-
tent to have our rights determined by administrative fiat; we 
demand reasoned judgments based upon ascertained principles 
generally understood. I f  the Commission is to be held to its 
functions of administering the law, we must have some basis 
for determining the meaning of the word reasonable used in 
the Act. The Commission, as has been seen, can only set aside 
a rate if it is unreasonable; in its place it can only fix a rate if it 
is reasonable. But how is it to be determined what rates are un-
reasonable, and what charge would make them reasonable, 
unless we have definite principles universally recognized? The 
Interstate Commerce Commission has made noteworthy prog-
ress in the past few years in establishing by its decisions the 
bases upon which the reasonableness of rates depend as a 
matter of law. The Supreme Court has also of late been giv-
ing the stamp of its apjjroval to rules for the determination 
of the reasonableness o f rates which seem at last to be prac-
ticable. Vague though a phrase in a statute may apparently 
be, yet it may well have a definite meaning in the law; and 
by the prevailing rule, when a given phrase has an accepted 
significance at common law, it should be taken in that sense. 
W e must have some objective standard to go upon or we have 
no security from subjective difficulties. What is reasonable 
according to principles o f law governing the matter is what 
we must insist upon in order to confine our considerations to 
administration. I f  we have nothing to rely upon except what 
seems upon the whole to the body in power desirable or impoli-
tic, we can hope for nothing better than benevolent depotisin 
subject to all the corresponding risks of arbitrary power.”

“ The Act is objectionable, because it would be a sheer inter-
polation to imply that the determination of the Board is to be 
regulated by any fixed standard.”

See State v. Hudson County Avenue Commissioners, 37 N.
J. Law, 17.
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“ But, from what I have said, I think it must be, upon care-
ful consideration, conceded that a power unchecked, except by 
the obligations of fairness and a reasonable discretion, is 
vested in this body -of persons to distribute this tax according 
to its judgment of what is just and right, among the various 
townships in this county. Holding this opinion, it seems to me 
necessarily to result that this act cannot be enforced. The 
reason of this conclusion is, that the legislature has trans-
ferred to these commissioners a part of the law making 
power.”  Ch. J. Beasley in State v. Hudson County Avenue 
Commissioners, 37 N. J. Law, 19.

The mental attitude which leads one to allow or disapprove a thing 
may be the result o f one’s sentiments; one’s political beliefs; one’s 
economic theories; one’s religious and social relations, and the like; 
one’s judgment as to expediency. All these are matters to appeal to 
legislative judgment. No one would contend that these matters should 
appeal to a body of men exercising judicial functions. The Legisla-
ture itself is the body to declare what is expedient from the stand-
point of policy, economics and the like.

The Board made the orders (See p. 7 of orders of July 10, 1918) 
to prevent ‘ ‘ a default in the payment of rentals and interest on securi-
ties. ”  It viewed such a default as bad public policy, and wrong from 
the standpoint of economics. It made the orders to protect “ the 
solvency of the Company.”

Even if we admit that the Board acted wisely from the standpoint 
of public policy and economics, are we not clearly entitled to say that 
only the Legislature itself could make an order on such a footing?

The basing of rates upon what is economically desirable has never 
been the test of the Federal Courts in reviewing the orders of the 
Interstate Commerce Commission in relation to rates.

Phil, and R. Ry. v. Int. C. C., 174 Fed. 687.

The Board has no power to make an order merely because the 
Board determines that such an order is advisable. The Board can-
not exercise a judgment and discretion of equal latitude with the 
power of the Legislature itself.

Unless an Act contains definite principles to govern the Board, the 
Board is exercising legislative power, and is enacting a special law 
each time it makes an order o f the character of the orders under re-
view.

I f our view is taken, then the Board in each case makes an order 
which follows necessarily, by force of the Act itself, upon the estab-
lishment of certain facts. I f our view is taken, the Board, having 
ascertained the value of the Railway’s property, makes an order 
fixing a rate of return which shall be reasonable. This rate might 
be a percentage established by the Board. In proceeding in this way, 
there would be a valid exercise of the power given by the Act to 
fix a rate which is just and reasonable. But it seems clear to us 
that to hold that the Board may arbitrarily, or on grounds of policy 
or expediency, fix a rate for the public to pay,, is to say that the
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Board may act with as full power as the Legislature itself; and cer-
tainly the exercise o f such power is forbidden.

If the Board is exercising a legislative power, how can our courts 
correct such exercise? The courts cannot inquire into the policy or 
expediency of an enactment of the Legislature. And if the Board has 
exercised a legislative power in the making of the orders under re-
view, and if it founded its action on policy or expediency, what power 
have our courts over such exercise of power? It seems clear to us 
that the provision of the Act permitting the Supreme Court to set 
aside an order “ if there is no evidence reasonably to support it,”  shows 
that the Board, in fixing a rate, is exercising a judicial power, and 
one which must be founded on evidence,—a power which cannot be 
lounded only on public policy or economics.

We view the function of the Board in fixing what the public shall 
pay for the use of the property of the Railway as a judicial function. 
And our view is supported, as we have just said, by the provision in 
the Act that an order of the Board may be set aside by the Supreme 
Court unless it have evidence to reasonably support it.

“ The question of the reasonableness of a rate of charge for 
transportation by a railroad company, involving, as it does, the 
element of reasonableness both as regards the company and as 
regards the public, is eminently a question for judicial investi-
gation, requiring due process of law for its determination. If 
the company is deprived of the power of charging reasonable 
rates for the use of its property, and such deprivation takes 
place in the absence of an investigation by judicial machinery, 
it is deprived of the lawful use of its property, and this, in 
substance and effect, of the property itself, without due process 
of law and in violation of the Constitution of the United 
States.”

Chicago, M. & Si. P. Ry. Co. v. Minnesota, 134 U. S. 418.

Reasonableness of a return is a judicial question.
Wyman on Rate Regulation, Sec. 307, 2d Ed. 1915.
As we conceive, certain classes of orders which are contemplated by 

the Act may be quasi-judicial, or legislative; but an order fixing a 
rate to be paid by the public is made under the exercise of a judicial 
function.

Chief Justice White, in 225 U. .8* 282, Proctor & Gamble Co. v.
B. S., in speaking of the Interstate Commission, said it was “ An 
administrative body endowed with what may be in some respects 
qualified as quasi-judicial attributes.”

The Supreme Court, in 233 U. S. 479, said that the Commission had 
“ a quasi-judicial capacity,”  and, also, “ a quasi-legislative capacity.”

“ The somewhat mixed functions of the Commission, and its 
peculiar status are indicated by the various descriptive terms 
which have been applied to it, both by the Commission and the 
Courts * *. It has frequently been held to have quasi-judi-
cial power. ’ ’

Wyman on Rate Regulation, 2nd Ed., 1915, Sec. 1133.
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It seems clear to us that no matter how the proceeding before the 
Board may be described, the Board needed to determine what was a 
fair rate of return upon the value of the Bailway’s property used for 
or useful to the public before it could properly determine what was a 
just and reasonable fare for the public to pay.

And we must bear in mind that no presumption exists as to any 
fact or question of fact. The burden of proof was on the Bailway, 
and they needed to produce proof of every fact which needed to 
appear.

“ Evidence is as necessary to the discharge of the Commis-
sion’s qua si-judicial functions as is a hearing, and a finding, 
without evidence to support it, is arbitrary and void. Hence, 
when it is contended that an order, the enforcement of which 
is resisted, was rendered without any evidence to support it, 
the consideration of such a question involves, not an issue of 
fact, but one of law, which it is the duty of the courts to 
examine and decide.”

Wyman on R. R. Regulation, Ed. 1915,. Sec. 1145.
Section 26 of the Act provides that “ All hearings and investiga-

tions, before the Board, or any member thereof, shall be governed by 
rules adopted by the Board, and in the conduct thereof neither the 
Board nor such member shall be bound by the technical rules of legal 
evidence.”

We do not read this section as meaning that the Board has the 
right to determine an application on hearsay. The Board, before 
changing a rate, must first “ determine”  that the existing rate is un-
just, unreasonable or insufficient (Sec. 16, Sub. c.)

We do not understand that the Board sits as a commission of 
experts.

The Oregon Commission in a recent case made this statement with 
respect to the character of its jurisdiction:

“ In fixing rates for a utility, the Oregon Commission per-
forms three distinct functions. The first, administrative, in 
seeing that the public gets the service it pays for; the second, 
judicial, in seeing that the public pays for what it gets; and 
the third, financial, in permitting a return sufficient to justify 
the investment of capital in public service.”  {In re Portland 
Railway, Light & Power Co., P. U. B., 1918, B-2.)

The proceeding before the Board called for the exercise of the “ ju-
dicial function”  as classified by the Oregon Commission; for, in this 
proceeding, the Board was asked to come to a determination for the 
purpose of seeing that the public pays for what it gets. In the pro-
ceeding questions of service by the Company were not up for deter-
mination. The Board was dealing with questions of quality of service 
only incidentally, if at all.

“ The question of the reasonableness of the rate charged for 
transportation by a railroad company is peculiarly a question 
for judicial investigation and decision.”  (Tift v. Southern Ii. 
Co., 123 Fed., 795; 134 U. S., 418; Chicago R. Co. v. Minne-
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soi«-; 17. /S', v Missouri Pacific R. Co., 65 Fed., 903; Interstate
C. C. v. Western R. Co., 88 Fed., 186.)

The New York Commission has held that the final decision of a 
New York Commission in a rate proceeding must he made upon the 
evidence as submitted, since in fixing rates it acts quasi judicially. 
(Re Long Island Ry. Co., P. U. R., 1918, A-3, p. 651.)

Quasi judicial is a term applied to the action and discretion of pub-
lic administrative officers, who are required to investigate facts, or 
ascertain the existence of facts,’ and draw conclusions from them, as 
a basis for their official action, and to exercise discretion of a judicial 
nature. {See Bair v. Struck, 29 Mont., 45, 74 Pac., 69, 63 L. R. A., 
481; Mitchell v. Clay County, 69 Neb., 779, 96 N. W.,* 678; De Weese 
v. Smith (C. C.), 97 Fed., 317.)

Quasi judicial functions are those which lie midway between the 
judicial and ministerial ones. , The lines separating them from such 
as are thus on their two sides are necessarily indistinct; but, in gen-
eral terms, when the law, in words or by implication, commits to any 
officer the duty of looking into facts, and acting upon them, not in a 
way which it specifically directs, but after a discretion in its nature 
judicial, the function is termed quasi judicial. (Mechem Pub. Off., 
§637; Bishop, Non-Contract Law, §§785, 786.) Where a power rests 
in judgment or discretion, so that it is of a judicial nature or char-
acter, but does not involve the exercise of the functions of a judge, 
or is conferred upon an officer other than a judicial officer, the ex-
pression used is generally “ quasi judicia l/’ The officer may not, in 
strictness, be a judge; still, if his powers are discretionary, to be 
exerted or withheld according to his own view of what is necessary 
and proper, they are in their nature judicial. (Throop, Pub. Off., 
§§533, 534; Bair v. Struck, 63 L. R. A., at page 483.)

Mr. William D. Guthrie, the eminent constitutional lawyer, in a 
lecture delivered before the Association of the Bar of the City of 
New York in 1916, stated that the power exercised by the Interstate 
Commerce Commission and by other public service commissions is a 
judicial power. His language is :

“ It cannot well be denied that the Interstate Commerce 
Commission and other public service commissions are con- 

. stantly exercising judicial powers,, and that there is seldom any 
effective judicial review of their rulings. The essential nature 
of their acts of power is not, of course, to be changed by call-
ing them quasi-judicial, or by any other nomenclature. The 
power to hear evidence and decide a controverted question of 
fact is a judicial function just as much as the power to decide 
a question of statutory construction, or other question of law.9 ’ 
(Some Legal Phases of Corporate Financing; Lectures by 
Stetson, Guthrie and Others, Macmillan, 1917.)

The theory upon which this exercise of judicial power is being 
allowed under the Federal Constitution, which separates the judicial 
from the legislative and executive powers, is that performance of 
judicial duties may be vested in executive or administrative officers
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where such power is merely incidental to the exercise of functions 
properly administrative.

In speaking of the provision that the Public Utility Boards “ shall 
not be bound by the technical rules of legal evidence/’ Mr. Guthrie 
said:

“ The statutory provision generally inserted that these tri-
bunals shall not be bound by the technical rules o f evidence, I 
venture to say has only complicated the performance of their 
duties and has been of little practical help, for legal evidence 
must be adduced in order to support any finding.”

Mr. Guthrie quotes Professor Wyman as follows:
“ Professor Wyman has said that ‘ the more liberal the prac-

tice in admitting testimony, the more imperative the obligation, 
to preserve those essentials of action in accordance with evi-
dence adduced by which rights have been immemorially as-
serted or defended’. ”

Mr. Guthrie shows that, as Public Utility Commissions are exer-
cising judicial power, they have not the same liberty and facility of 
action as if they were acting as experts charged with the sole duty 
of acquiring special and accurate knowledge as to public utilities, and 
o f formulating rules with respect to them, which are made prima 
facie correct and binding, subject to review in the courts, if chal-
lenged. Having judicial power, they may have the most accurate 
expert and special knowledge of the situation presented by the case 
or complaint before them; they may have a few weeks before con-
cluded a thorough investigation of the subject in all its aspects and 
at great expense and delay; they may know all the material facts 
with reasonable certainty; prompt action may be advisable and they 
may be prepared to act; but they must nevertheless in each case pro-
ceed anew to hear and consider and rule upon every particle of evi-
dence, relevant or irrelevant, which counsel may offer to adduce. 
Hence the great mass of information which the Commissions are la-
boriously accumulating year after year is not available to them as 
evidence upon which to base an order in any contested case in hand.

In the Bay State Rate Case (at p. 28 of the Report of the Public 
Service Commission of Massachusetts) appears this significant lan-
guage :

“ No evidence was introduced by the company to substan-
tiate its claim of ‘ intangible property’. The reasons given are 
that ‘ with the full history of the company before the Commis-
sion this question became an economic and legal question for 
the Commission to decide’ and that ‘ the Commission is an 
expert body appointed for the purpose of doing justice to the 
parties in just such situations, and no opinion evidence would 
aid the Commission in this respect’. In view of the burden of 
proof imposed by the statute these reasons can hardly be 
deemed adequate. I f  such ‘ intangible property’ exists, both 
the remonstrants and the Commission were entitled to due 
notice, and evidence should have been produced.”
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W e contend that every fact essential to a determination by the 
Board that the existing rate was insufficient must properly appear 
before the Board, and that every such fact must appear in the pro-
ceeding, before any order of increase could be made.

The Massachusetts Public Service Commission has held that no 
presumption as to any fact or question of fact exists in a proceeding 
to ascertain the reasonableness of a proposed increase in rates {Bay 
State Bate Case, P. U. R. 1916, F. 221).

“ The provisions of the statute clearly indicate the legislative 
intention to. be that where a Commission fixes a rate after a 
hearing the rate so established must be based upon the evi-
dence presented to the Commission, and indeed on no other 
theory can the provision making an appeal to the Circuit Court 
the exclusive remedy for determining the reasonableness and 
lawfulness of the order be sustained as a valid enactment.’ ’ 

{Public Utility Commission v. Atchison T. & S. F. R. Co. 
at p. 1005 P. U. R. 1917 E.)

.“ While a finding of fact made by the Commission concern-
ing a matter within the scope of the authority delegated to it 
is binding, and may not be reexamined in the courts, it is un-
doubted that where it is contended that an order whose en-
forcement is resisted was rendered without any evidence what-
ever to support it, the consideration of such a question in-
volves not an issue o f  fact, but one of law which it is the duty 
of the Courts to examine and decide {Int. Com. Comm. v. 
Louis & Nash. R. R., 227 U. S. 88, 91, 92 and cases cited.) ’ ’

In discussing the question of burden of proof, the Interstate Com-
merce Commission (in Re: Advances in Rates by Carriers in West-
ern Trunk Lines, 20 Interstate Commerce Reports 315) said:

“ The assumption o f the law is that the railroad which in-
creases its rates .takes such action knowing that the law casts 
upon it—if challenge is made, either by this Commission or 
otherwise— the burden of justifying its action. There is, in 
the language of Dean Wigmore, ‘ The risk of non-persuasion.’ 
(Wigmore on Evidence §2485.) The railroad must assume to 
prove to this Commission that their increased rates are with-
in the words of the description and limitation used in this 
act; that is that they are just and reasonable. And to say 
that they must prove that, is to say that they must satisfy our 
minds of this fact.”

The United States Supreme Court has held that
“ The section provides for a full hearing, and that confers 

on the carrier the privilege o f introducing testimony, and thus 
imposes on the Commission the duty of deciding in accordance 
with the facts proved; a finding without evidence is beyond 
the power of the Commission.”  {Interstate Commerce Com-
mission v. Louisville, etc. R. Co., 1913, 227 U. S. 88, 33 S. Ct. 
185, 57 U. S. (L. Ed.) 431.)
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We now quote from an opinion of the United States Supreme 
Court, which is informing and decisive on the matters we are dis-
cussing.

“ On the appeal here, the Government insisted that while the 
act of 1887 to regulate the commerce (24 Stat. 379, c. 104, §§14, 
15, 16) made the orders of the Commission only prima facie 
correct, a different result followed from the provision in the 
Hepburn Act of 1900 (34 Stat. 584, e. 3591, §15) that rates 
should be set aside if after hearing the ‘ Commission shall be 
of the opinion that the charge was unreasonable.’ In such 
case it insisted that the order based on such opinion is con-
clusive, and (though Int. Com. Comm. v. Union Pacific R. R., 
222 U. S. 541, 547, was to the contrary) could not be set aside, 
even if the finding was wholly without substantial evidence to 
support it. .

“ 1. But the statute gave the right to a full hearing, and 
that conferred the privilege of introducing testimony, and at 
the same time imposed the duty of deciding in accordance 
with the facts proved. A finding without evidence is arbitrary 
and baseless. (Italics ours.)

“ And if the Government’s contention is correct, it would 
mean that the. Commission had a power, possessed by no other 
officer, administrative body, or tribunal under our Govern-
ment. It would mean that where rights depended upon facts, 
the Commission could disregard all rules of evidence, and ca-
priciously make the findings by administrative flat. Such au-
thority, however beneficiently exercised in one case, could be 
injuriously exerted in another; is inconsistent with rational 
justice, and comes under the Constitution’s condemnation of 
all arbitrary exercise of power.

“ In the comparatively few cases in which such questions 
have arisen it has been distinctly recognized that administra-
tive orders¿ quasi-judicial in character* are void if a hearing 
was denied; if that granted was inadequate or manifestly un-
fair; if the finding was contrary to the,‘ indisputable character 

jiiif of the evidence.’ Tang Tun v. Eds ell, 223 U. S. 673, 681; Chin 
Yoh v. United Slates, 208 U. S. .8, 13; Low Wah Suey v. 
Backus, 225 U. S. 460, 468; Zakonoite v. Wolf, 226 U. S. 272; 
or, if the facts found do not, as a matter of law, support the 
order made. United States v. B. & O. S. W. R. R., 226 U. S.
14. Cf. Atlantic C. L. v. North Carolina Corp. Com., 206 U.
S. 1, 20 ;■ Wisconsin, M: é  P. R. Co. v. Jacobson, 179 II. S. 287, 
301; Oregon Railroad v. Fairchild, 224 U. S. 510; 1. C. C. v. 
Illinois Central, 215 17. S. 452, 470; Southern Pacific Co. v. 
Interstate Com. Comm., 219 U. S. 433; Muser v. Mag one, 155
H. 8. 240, 247.

“ 2. The Government’s claim is not only opposed to the 
ruling in I. C. C. v. Union Pacific, 222 IT. S. 541, 547, and the 
cases there cited, but is contrary to the terms of the Act to 
Regulate Commerce, which, in its present form, provides (25 
Stat; 861, §17) for methods of procedure before the Commis-
sion that ‘ conduce to justice.’ The statute, instead of making
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dares that ‘ they may he suspended or set aside by a court of 
competent jurisdiction.’ 36 Stat. 539 (15). Of course, that 
can only be done in cases presenting a justifiable question. 
But whether the order deprives the carrier of a constitutional 
or statutory right; whether the hearing was adequate and 
fair, or whether, for any reason, thé order is contrary to law— 
are all matters within the scope of judicial power.

“ 3. Under the statute the carrier retains the primary right 
to make rates, but if, after hearing, they are shown to be un-
reasonable, the Commission may set them aside and require 
the substitution of just for unjust charges. The Commission’s 
right to act depends upon the existence of this fact, and if 
there was no evidence to ; show that the rates were un-
reasonable, there was no jurisdiction to make the order. Int, 
Com. Comm. v. Northern Pacific. By., 216 U. S. 538, 544. In a 
case like the present the courts will not review the Commis-
sion ’s conclusion of fact {Int. Com. Comm* v. Delaware Sc. 
By., 220 U. S. 235, 251), by passing upon the credibility of wit-
nesses, or conflicts in the testimony. But the legal effect of 
evidence is a question of law. A  finding without evidence is 
beyond the power o f the Commission. r An order based- there-
on is contrary to law, and must,, in the language of the statute, 
‘ be set aside by a court of competent jurisdiction,’ - 36 Stat 
551.

“ 4. The Government further insists that the- Commerce 
Act (36 Stat. 743) requires, the Commission to obtain informa-
tion necessary to enable r if to perform the duties and carry 
out the objects for which it-was created, and having been given 
legislative power to make rates it can act, as could -Congress, 
on such information, and therefore its findings must be pre-
sumed to have been supported by such information, even 
though not formally proved at the hearing. But such a con-
struction would nullify the right to a hearing—for manifestly 
there is no hearing when the party does not know what evi-
dence is offered or considered and is not given an opportunity 
to test, explain, or refute. The information gathered under 
the provisions of §12 may be used as basis for instituting pros-
ecutions for violations of the law, and for many othër pur-
poses, but is not available, as such, in cases where the party 
is entitled to a hearing. The Commission is an adminis-
trative body and, even where it acts in a quasi-judicial capac-
ity, is not limited by the strict rules, as to the admissibility of 
evidence, which prevails in suits between private parties. Int. 
Com. Comm: v. Baird, 194 U. S. 25.

“ But the more liberal the practice in admitting testimony, 
the more imperative the obligation to preserve Hie essential 
rules of evidence by which rights are asserted or defended. 
(Italics ours.) In such cases the Commissioners cannot act 
upon their own information as could jurors in primitive days. 
All parties must be fully apprised o f the evidence submitted or 
to be considered, and must be given opportunity to cross 
examine witnesses, to inspect documents and to offer evidence



in explanation or rebuttal. In no other way can a party main-
tain its rights or make its defense. In no other way can it 
test the sufficiency o f  the facts to support the finding; for, 
otherwise, even though it appeared that the order was with-
out evidence, the manifest deficiency could always be explained 
on the theory that the Commission had before it extraneous, 
unknown but presumptively sufficient information to support 
the finding. United States v. Baltimore $  Ohio S. W. B. R., 
226, ü . S. 14.”

In Int. C. C. v. Union Pac. By., 222 U. S. 541, is found a statement 
of the grounds upon which the courts will set aside orders of the Inter-
state Commerce.Commission, as follow s: Where the order i s : 1. Beyond 
the power which it could constitutionally exercise. 2. Beyond its 
statutory power. 3. Based upon a mistake of law. But questions of 
fact may be involved in the determination of questions of law so, 
an order may be set aside. 4. I f  rate so low as to be confiscatory. 5. 
I f  Commission acted so arbitrarily and unjustly as to fix rates con-
trary to evidence, or without evidence to support the order.

“ The Commission as a quasi-judicial body is vested with 
many of the powers of a court. It may summon parties before 
it, it may compel the production of papers and the giving of 
testimony, and may make orders which have the force of law. 
It is likewise subject to many of the obligations and restraints 
which rest upon a court. I f  it may summon parties before it 
and issue orders which may deprive them of property and in 
certain respects control their conduct, the parties so affected 
must have an opportunity to be heard. There are few cases 
in which this question has directly arisen, but in all of them 
it is distinctly recognized that administrative orders, quasi-
judicial in character, are void, if a heaing was denied, or if 
that which was granted, was inadequate or unfair. In the 
comparatively few cases in which such questions have arisen, 
it has been pointed out that it has invariably been recognized 
that administrative orders quasi-judicial in character are void.”

1. I f  a hearing was denied.
2. If, although granted, it was inadequate or manifestly 

unfair.
3. I f the finding was contrary to the indisputable character 

of the evidence.
4. Or if the facts found do not, as a matter of law, support 

the order.
Wuman on Rate Regulation, Ed. 1915, Sec. 1143.

men, ai 
is, we 
justice. M ARSHALL VAN W INKLE, 

GEORGE L. RECORD,
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Brief for Board of Public Utility Commissioners.

The facts upon which the Board made its respective orders of July 
10 and September 26 last, under review, are fully set forth in its 
reports accompanying said orders.

These orders were reviewed by the Supreme Court under Sec. 38 
o f the Act creating the Board, Chap. 195, Ph. Laws 1911, as amended 
by Chap. 30, Ph. Laws 1918.

The Supreme Court is hereby given jurisdiction to review 
said order of the Board and to set aside such order in whole 
or in part, when it clearly appears that there was no evidence 
before the Board to support reasonably the same, or that the 
same was without the jurisdiction of the Board.”

It is not contended by the prosecutor that there was no evidence 
before the Board to support reasonably the order; his contention is 
that the same was without the jurisdiction of the Board, first, because 
of the existence of municipal ordinances limiting the rates of fare to 
be charged by the Public Service Railway Company, and, secondly 
that the Board is without power to fix just and reasonable rates with-
out first determining the fair value of the property used.

The jurisdiction of the Board to regulate rates despite the exist-
ence of rate-fixing ordinances has been heretofore determined bv this 
Court.

Borough of Bradley Beach v. Atlantic Coast Electric Rail-
way Co., 104 At. Rep. 218.

Collingsivood Sewerage Company v. Borough of Collings- 
wood, opinion filed Nov. 18, 1918.

As to the second point urged by the prosecutor, the pertinent sec-
tions of the Act creating the Board and defining its powers are as 
follow s:

Chap. 195, Ph. Laws 1911.
16. The Board shall have power * # *
(b) From time to time to appraise and value the property 

of any public utility as herein defined, whenever in the judg-
ment of said Board it shall he necessary so to do, for the pur-
pose of carrying out any of the provisions of this act, * * *
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(c) After hearing, upon notice, by order in writing to fix 
just and reasonable rates, tolls, charges or schedules thereof, 
as well as commutation, mileage and other special rates which 
shall he imposed, observed and followed thereafter by any pub-
lic utility, as herein defined, whenever the Board shall deter-
mine any existing individual rate, joint rate, toll, charge or 
schedule thereof, or commutation, mileage or other special rate 
to be unjust, unreasonable, insufficient or unjustly discrimi-
natory or preferential.

* * * * * *

17. (h) When any public utility, as herein defined, shall
increase any existing individual rates, joint rates, tolls, charges 
or schedules thereof, as well as commutation, mileage and 
other special rates, or change or alter any existing classifica-
tion, the Board shall have power, either upon written com-
plaint or upon its own initiative, to hear and determine whether 
the said increase, change or alteration is just and reasonable. 
The burden of proof to show that the said increase, change or 
alteration is just and reasonable shall be upon the public util-
ity making the same. The Board shall have power, pending 
such hearing and determination, to order the suspension of the 
said increase, change or alteration until the said Board shall 
have approved said increase, change or alteration, not exceed-
ing three months. It shall be the duty of the said Board to 
approve any such increase, change or alteration upon being 
satisfied that the same is just and reasonable.

The other paragraphs enumerating the powers of the Board apply 
to standards of service.

Broadly interpreted, the powers of the Board may be said to b e :
(1) To require utilities to furnish to the public safe, adequate and 

proper service.
(2) To fix a just and reasonable rate to be charged for such ser-

vice ; in making of rates the Board may investigate upon its own in-
itiative the justness and reasonableness of the existing rates charged 
by a utility, or when any public utility shall increase any existing 
rate charged by it, determine whether said increased rates are just 
and reasonable. The Board’s power to appraise and value the prop-
erty of any public utility may be resorted to in either proceeding. It 
is not mandatory, however, that the Board shall resort to an ap-
praisal and valuation of the utilities’ property in-the fixing of just 
and reasonable rates.

The Act creating the Board of Public Utility Commissioners of 
this State is patterned after, and almost identical with, the Federal 
act under which the Interstate Commerce Commission exercises its 
powers. In exercising its powers in fixing rates, it has fixed just and 
reasonable rates without valuation of the property, and its findings m 
so doing has been sustained by the Federal courts.

Minnesota Rate Cases, 230 U. S. 352.
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The power to fix just and reasonable rates to be charged by utili- 
ties is legislative This power the legislature has conferred upon the 
Board of Public Utility Commissioners. The theory of rate regula-
tion and the doctrine under which this power of the legislature was 
conferred was concisely stated by Mr. Justice Brewer as early as

“ The reasonableness of a rate changes with the changed con-
ditions or circumstances. That which would be fair and rea- 
f ? n1a^ e today> s x̂ months or a year hence may be either too 
high or too low. The legislature convenes only at stated pe-
riods, m this State once in two years. Justice will be more 
likely done if this power of fixing rates is vested in a body of 
continual session than if left with one meeting only at stated 
and long intervals. Such power can change rates at any time 
and thus meet the changing conditions of circumstances. While 
of course, the argument from inconvenience cannot be pushed 
too far, yet it is a certainty a matter of inquiry whether in the 
increasing complexity of our civilization and our social and 
business relations the power of the legislature to give increased 
extent to administrative functions must not be recognized.”

Chicago & N. W. Ry. Co. v. Bay, 35 Fed. 866-875.

Our own courts have repeatedly drawn attention to the broad 
powers confererd upon the Board by the legislature.

Public Service Gas Company v. Board of Public Utility Com-
missioners, et al., 84 N. J. Law 463.

Atlantic Coast Electric Railway Compamy v. Borough of 
Bradley Beach, 104 Atl. Rep., p. 218.

Collingswood Sewerage Company v. Borough of Collinas- 
wood, 102 Atl. Rep. 901.

Both orders of the Board were made after hearings. Much evi-
dence was presented to it in the case. A  full statement of the facts 
upon which it found the increased rates to be just and reasonable are 
set forth in the Board’s orders and accompanying reports. It found 
that for the utility to render to the public safe, adequate and proper 
service, it would require additional revenue over and above what it 
was then receiving, or could be reasonably expected to receive from 
such service in the amounts set forth in its respective reports. It 
assumed that the rates existing were just and reasonable. The exist-
ing rates were in effect unchallenged for many years:

“ In determining the justice and reasonableness of rates, per-
haps no better test can be ordinarily found than the rates cus-
tomarily charged in localities similarly situated, although we do 
not say that even that test-is infallible.”

Public Service Gas Company v. Public Utility Board, 84 N. J. 
Law, page 474.

It is not contended by the prosecutor that the Board in its calcula-
tions, upon which it based its orders, overestimated the amount of 
revenue found to be necessary to meet the operating expenses and 
fixed charges of the Railway Company; nor that such additional 
amount was necessary to insure to the public safe, adequate and
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proper service. No legislative formula was followed by the Board in 
making its reports and orders. It treated the applications made to it 
as fair-minded business men. That the rates fixed by it are excessive 
can therefore not be successfully maintained.

The Board found an emergency to exist, and defined an emergency 
as follows:

“ An emergency for which a carrier is entitled to relief by a 
temporary emergency rate exists where, by reason of general 
conditions not affecting the applicant utility alone, the oper-
ating revenues are insufficient to operate and maintain its prop-
erty, and to pay rentals and interest on such of its securities, a 
default in the payment of which would jeopardize the solvency 
of the company. ’ ?

No dividends upon the stock issued and outstanding by the Rail-
way Company were allowed by the Board. The prosecutor therefore 
is not injured, because the Board did not make an appraisal and valua-
tion of the property of the Railway Company. A  valuation and ap-
praisal might be important to the utility were it to charge that the 
rates permitted to become effective by the Board were insufficient and 
inadequate to afford a fair return on the fair and reasonable value of 
its property used and useful in furnishing safe, adequate and proper 
service to the public. The utility, however, having accepted the rates 
fixed by the Board as emergency rates to be just and reasonable, this 
question does not arise.

The prosecutor failing to show that the Board acted arbitrarily or 
contrarily to the weight of evidence, the findings of the Court below 
should be affirmed.

L. EDWARD HERRMANN,
Counsel for Board of Public Utility Commissioners.
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Brief for Public Service Railway Company.

Public Service Railway Company operates 
street railways in one hundred and forty-one 
municipalities of this state. It is the successor, 
by various consolidation agreements and leases, 
of street railway and traction companies that 
previously operated in the same territory.

The ordinances granting consent to the loca-
tion of tracks of the street railways in some of 
the municipalities contain provisions limiting 
the rate of fare to five cents to be charged in a 
particular municipality or fare zone. In others 
no such provision exists. The initial charge 
made by the company, however, in every case 
was five cents. The large increase in operating 
expenses, cost of material and maintenance in 
recent years, caused by the war, created an emer-
gency, and made it necessary last March for 
Public Service Railway Company to apply to 
the board of public utility commissioners for 
leave to increase its rates to seven cents where 
five cents had previously been charged, and also 
for leave to charge two cents for the first trans-
fer, and one cent for each additional transfer.

On Certiorari. 

(Ttvo Cases.)
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It was estimated by the company that these in-
creases would place it in the financial position 
that it occupied in 1916. The board, by a de-
cision rendered on the 10th of July last, denied 
the company’s application, but granted relief to 
the extent of permitting a charge of one cent to 
be made for the initial transfer, effective August 
1st. This charge, it was estimated by the com-
mission, would produce an amount which, added 
to the company’s revenue, would enable it to 
meet its operating expenses, pay bond interest 
and rentals on leased properties, make a rea-
sonable provision for depreciation reserve, and 
pay the increase of wages to its motormen and 
conductors made and contemplated about the 1st 
of June last. The conclusion of the utility 
board necessitated the application o f all cor-
porate income to the payment of fixed charges 
and operating expenses, and expressly denied to 
the company any revenue to pay return on the 
money invested by Public Service Railway Com-
pany in the business, amounting to fifty million 
dollars. (Commission’s report of July 10, pages 
7 and 18.)

The motormen and conductors of the company 
were dissatisfied with the increase in wages 
made in June, in consequence of which a strike 
occurred, and the matter was submitted to the 
national war labor board for its decision. That 
board on the 1st of August awarded an addi-
tional increase in wages to the amount of $1,- 
630,538 a year, effective as of the 7th of June 
preceding (case, page 51). The increases in 
wages made by the company in June and by the 
war board in August amounted to $2,716,538 per 
annum. Thereupon an application was made to 
the utility board to reopen the hearing com-
menced in March, and the same was granted.



Upon proof of the action of the war labor board, 
there being no contradiction of the evidence, 
the commission made an order declaring that a 
charge o f seven cents where five cents had pre-
viously been made would be a reasonable rate 
until the 31st of March next, after which six 
cents might be charged instead of seven cents 
(page 13 of report of September 25th). No 
change was made in the order authorizing a 
charge of one cent for initial transfers.

The writs of certiorari brought up for review 
both orders of the board. Many reasons were 
filed by the appellant, but only two were argued 
in the supreme court, and we are informed by 
counsel for the appellant that only the reasons 
argued in that court will be presented for con-
sideration in this court. Those reasons are:

(1) That the ordinances accepted by the 
street railway companies constituted contracts 
fixing rates of fare; that these contracts are 
protected by the contract clause of the constitu-
tion of this state and of the United States, and 
cannot be changed except by consent of the mu-
nicipalities which passed the ordinances.

(2) That the orders of the board were not 
based on an appraisal and valuation of the 
property of Public Service Railway Company, 
and that it is beyond the power of the board to 
prescribe a rate without making an appraisal 
and valuation of the property employed by the 
utility company in serving the public.

I.
We regard the first objection as no longer 

open for discussion in this state. By the fol-
lowing cases it is entirely settled that rates to 
be charged by corporations engaged in serving
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the public, prescribed in ordinances or agree-
ments between such corporations and munici-
palities, may be changed by the state or by the 
utility board under authority of the utility act, 
with the consent of the utility, whether the mu-
nicipality that passed the ordinance or entered 
into the contract consents or not. Cortelyou v. 
Anderson, 73 N. J. L., 427; Public Service Ry. 
Co. v. Board of Public Utility Commrs., 85 N. J. 
L., 123, affirmed in 86 N. J. L., 696; Borough of 
North Wildwood v. Board of Public Utility 
Commrs., 88 N. J. L., 81; Atlantic Coast Electric 
Ry. Co. v. Board of Public Utility Commrs., 104 
Atl. 218; Collingswood Sewerage Co. v. Collings- 
wood, 102 Atl., 901, recently affirmed by this 
court; Northampton; Easton & Washington 
Traction Co. v. Board of Public Utility Commrs., 
102 Atl., 930.

II.

(a) It is true the application to the board 
made by the company in March and renewed in 
August was not a proceeding to fix a rate on a 
valuation of its property, but rather to obtain 
revenue to meet an emergency. Nevertheless, 
during the years 1915, 1916 and 1917, a valua-
tion of the property of the street railway com-
pany as of December 31, 1915, had been made 
by Dean Cooley of Ann Arbor, Michigan, who 
probably stands at the head of gentlemen quali-
fied to make an appraisement and valuation of 
the property of utility corporations. The valu-
ation made by Dean Cooley occupied two years 
in time and the constant services of about 50 
assistants. The fact that such a valuation had 
been made was known to the counsel for the 
utility board, and during the hearing he called 
for a summary of the appraisement and offered
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it in evidence while Mr. McCarter was on the 
witness stand (case, p. 9). That summary 
shows that the value of the physical property of 
the company on December 31, 1915, was about 
$82,000,000, not including intangibles, such as 
going value, development cost, franchises, etc. 
Mr. McCarter, who is very familiar with the 
value of the property of the company, thereupon 
testified as to its value, including 'the amount 
expended on the property, about $8,000,000, 
since the Dean Cooley valuation was made. Mr. 
McCarter verified the summary of Dean Cooley’s 
valuation and added his estimate of the value of 
the intangibles, excluding franchises. By his 
testimony it appeared that, excluding the fran-
chises, the value of the property at the time he 
testified was at least $117,000,000, plus the value 
of the company’s interest in the power houses  ̂
which he estimated at $8,000,000 (case, pages 29- 
31). There was no contradiction of this testi-
mony (case, end of page 99). It therefore ap-
pears that the value of the property of the Pub-
lic Service Bailway Company, excluding fran-
chises, is $125,000,000, and the only return al-
lowed on that sum by the utility board’s esti-
mate is $5,166,000. (Page 13 of report of July 
10th.) . -

It is perfectly clear that the company at the 
time of the hearing was not earning a reasonable 
income on the fair value of its property, nor do 
the increases allowed by the utility commissioners, 
being for increased expenses only, permit the 
company to do so. The undisputed fact is that 
Public Service Bailway Company was not, and 
is not now, earning any income, at all on the 
money it invested in the property (case, page 
98).: The amount so invested is about
$50,000,000.
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(b) There is nothing in the utility act that 
requires the board to make an appraisement and 
valuation of property of a utility corporation 
as a preliminary to a change of rates. The board 
may do so if it chooses, as it may, value the 
property of a utility for many other purposes, 
that is, on applications to approve a merger 
or consolidation agreement, an increase of capi-
tal stock, or a mortgage or lease. In fact it is 
not often that utility boards do make valuations 
of property when changing rates. The inter-
state commerce commission has never done so, 
and yet it has changed rates many times. In 
the recent Western Rate Advance Case, Int. Com. 
Rep., vol. 35, p. 497, increases in railroad rates 
were authorized throughout a very large part 
of the country without valuation of the property 
of the carriers, and rates are often changed by 
legislation and by action of state utility boards 
without valuation of the property. In the Min-
nesota Rate Cases, 230 U. S. 352, rates were 
decreased without valuation of the property of 
the carriers, and the same course was pursued 
in the case of Wittcox v. Consolidated Gas Com-
pany of New York, 212 U. S. 19. The utility 
board of this state has repeatedly done the same 
thing. It may change rates of its own motion, 
or it may permit utilities to change rates by tiling 
a new schedule and omitting to suspend it.
P. L. 1911, 377 (c), 380 (h). Valuations are 
generally made by companies which claim that 
a rate fixed either by legislation or by a com-
mission is confiscatory, and so litigation con-
cerning valuation in rate cases ensues. In that 
way the question of valuation came into the case 
of Smyth v. Ames, 169 U. S. 546, the Minnesota 
Rate Cases, and in Wittcox v. Consolidated Gas 
Company of New York, and in many others.
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It is not a necessary prerequisite to the fixing 
of a rate.

Besides, it is impracticable in many cases to 
make a valuation o f the property of a utility 
corporation within the time in which it is neces-
sary to changé a rate. It would take at least 
two years, and cost a very large sum of money, 
to make an appraisement and valuation of the 
property of the Public Service Railway Com-
pany, and if it were necessary to do so in order 
to change the rate of fare it could not be done 
in time to prevent insolvency.

As stated above, the Interstate Commerce 
Commission * fixes rates constantly, without a 
valuation of the property. It has nowhere been 
suggested that such valuation is a pre-
requisite to the action of the commission. The 
following are a few of the later cases that have 
been decided by the United States supreme court 
where rates were fixed without a valuation either 
by the interstate commerce commision or state 
commissions and no question was made of the 
right to do so on that ground.

In Pennsylvania R. R. v. Towers 245 U. S, 6, 
the public service commission of Maryland had 
fixed certain commutation rates without valua-
tion, and its action was sustained by the state 
courts, and on writ of error by the United 
States supreme court.

St. Louis S. W. Ry. Co. v. United States, 245
U. S., 136, is a case where the interstate com-
merce commission had fixed rates, and the court 
below and the United States supreme court sus-
tained the commission. In that case there was 
no valuation.
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In Darnell v. Edwards, 244 U. S., 565, the Mis-
sissippi Railroad Commission had fixed a rate. 
There had been no appraisal of the property, but 
on the appeal to restrain such rate the cost of 
the property was proven, the appeal having been 
taken on the ground of confiscation. An in-
junction was denied.

TIL
A reasonable rate for service rendered by a 

utility corporation to an individual should not 
be in excess of the value of the service. If it 
is, he does not get an equivalent for the ampunt 
of his payment. If, on the other hand, the rate 
does not yield a reasonable return on the value 
of the property employed in serving the public, 
its effect is to take private property for public 
use without just compensation. A  reasonable 
rate must be somewhere between these two 
limitations. It may be that a utility corporation 
has unwisely planned or located its works to 
render public service so as to make it impos-
sible to earn a fair income on the reasonable 
value of the property. In that event the in-
dividual could not be charged more than the 
service is worth in order that an income may be 
earned on the property so situated and em-
ployed; but that is an exceptional case, and that 
condition does not exist in the present case.

The law defining a reasonable rate was stated 
very clearly by the supreme court in the case 
of Public Service Gas Company v. Public Utility 
Board, 84 N. J. L., 463 (Passaic Gas rate case), 
which opinion was subsequently adopted by this 
court and is now the law of this state. In that 
opinion it was said (pp. 471 and 472):

“ On the one hand a just and reasonable 
rate can never exceed, perhaps can rarely
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equal, the value of the service to the con- 
summer. On the other hand it can never be 
made by compulsion of public authority so 
low as to amount to confiscation. A  just and 
reasonable rate must ordinarily fall some-
where between these two extremes, so as to 
allow both sides to profit by the conduct of 
the business and the improvements of 
methods and increase of efficiency.

ii Justice to the consumer ordinarily would 
require a. rate somewhat less than the full 
value of the service to him; and justice to 
the company would ordinarily require a rate 
above the point at which it would become 
confiscatory. To induce the .investment and 
continuance o f capital there must be some 
hope of gain commensurate with that re-
alizable in other business; the mere assur-
ance that the investment will not be con-
fiscated would not suffice. Many of the cases 
in the federal courts and in the courts of 
our sister states have involved a determina-
tion of the confiscatory character of the 
rate under the fourteenth amendment or 
similar constitutional provisions. We are 
not called upon to deal with this constitu-
tional question; we have to do only with 
the question submitted to our judgment by 
the legislature, and expressed in the lan-
guage of the statute authorizing the com-
missioners to fix just and reasonable in-
dividual rates. The word *individual’ is 
important. It connotes more than a mere 
distinction between the rates of one cor-
poration and the joint rates mentioned im-
mediately thereafter. I f  the legislation re-
lated to railroad rates alone, where joint 
rates are common, the word ‘ individual’ 
might have a narrow sense pointing to a dis-
tinction between the rate fixed by a single 
corporation and the rate fixed by two or 
more acting together. The’ statute relates 
to all public utility corporations, and the 
expression ‘ individual rates’ must be equal-
ly applicable to all. As applied to gas coiUr 
panies, the words can hardly be meant to
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point a distinction from joint rates; for a 
joint rate by gas companies must be a rare 
occurrence; in the actual situation in this 
state in 1911 almost inconceivable. We 
think the legislature must have had in mind 
the rate to the individual consumer. In 
cases involving the constitutional question, 
the whole property used in the particular 
public service and the net return upon 
the whole must be considered, and if 
the whole net return is a fair return for the 
whole property, there is no confiscation, 
although some individual rates may be un- 
remunerative. Minneapolis and St. Louis 
Railroad Cp. v. Minnesota, 186 U. S., 257. 
But where, as in this case, the individual 
rates must be just and reasonable, the net 
return upon the whole investment may be 
less than the ordinary return upon invest-
ments involving equal risks (Covington, Sc. 
Turnpike Co. v. Sandford, 164 id., 578), or 
may be very much more. Cotting v. Kansas 
City Stock Yards Co., 183 id., 79. With 
this statutory declaration before us, we may 
well adopt the language of Lord Selborne 
in Canada Southern Railway Co. v. Inter-
national Bridge Co., L. R., 8 App. Cas., 723:
‘ The principle must be, when reasonable-
ness comes in question, not what profit it 
may be reasonable for a company to make, 
but what it is reasonable to charge to the 
person who is charged. That is the only 
thing he is concerned with. ’ Lord Selborne 
expressly reserves the case where the re-
sults to the company are so enormously 
disproportionate to the money laid out as 
to be some evidence that the charge is un-
reasonable with reference to the person 
against whom it is charged. That, how-
ever, is a case not now before us.”

There is nothing in this case to show that the 
individual rates fixed by the board were unjust 
to the individual, and therefore the plaintiff in 
error has no reason to complain.
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The reasoning of the foregoing expression 
adopted by this court as its own is altogether 
inconsistent with the theory that a valuation is 
a necessary prerequisite to consideration and 
alteration of rates by the utility board.

Counsel for the appellant seem to be 
under the impression that a rate cannot be fixed 
in an emergency unless there is some provision 
in the statute authorizing a utility board to fix 
a rate for that purpose. It is the’ duty, and 
within the power, of utility boards to maintain 
reasonable rates at all times as nearly as prac-
ticable, and the utility board of this state has 
many times fixed rates to deal with emergen-
cies, and utility boards of other states having 
statutes similar to ours have done the same 
thing. Re Utah Light & Traction Co., Pub-
lic Ut. Reports Annotated, 1918 B, p. 497; 
Re Queens Borough Gas & Electric Co., Public 
Ut. Reports Annotated, 1918 D, p. 842; Re Third 
Avenue Railroad Co., Public Utility Reports An-
notated, 1918 E, p. 100.

There seems to be considerable confusion in 
the briefs on the part of the appellant growing 
out of the failure of counsel to keep constantly 
in mind the distinction between legislative and 
judicial functions. To prescribe a rate is a legis-
lative function exclusively. To determine 
whether an existing rate is lawful or not is a 
judicial function exclusively. In point two the 
appellant admits that the action was legislative; 
and in point three it is said the function exercised 
by the board in fixing a rate to be paid is a judi-
cial function to be exercised only on evidence. 
The distinction between legislative and judicial 
functions in respect to rates was very clearly 
expressed in Prentis v. Atlantic Coast Line, 211 
U. S., 210, in which the court said at page 226: 

“ But we think it equally plain that the 
proceedings drawn in question here are
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legislative in their nature, and none the less 
so that they have taken place with a body 
which at another moment, or in its prin-
cipal or dominant aspect, is a court such 
as is meant by § 720. A  judicial inquiry 
investigates, declares and enforces liabilities 
as they stand on present or past facts and 
under laws supposed already to exist. That 
is its purpose and end. Legislation on the 
other hand looks to the future and changes 
existing conditions by making a new rule 
to be applied thereafter to all or some part 
of those subject to its power. The estab-
lishment of a rate is the making of a rule 
for the future and therefore is an act 
legislative not judicial in kind.9 9

See also Reagan v. Farm ers’ Loan & Trust 
Co., 154 U. S., 362 (397); Interstate Com. Com-
mission v. Ry. Co. (Maximum Rate cases), 167 
U. S., 479 (505); Judson on Interstate Com-
merce, 3rd ed.  ̂ 53, p. 99.

Since it is clear that to prescribe a rate is a 
legislative act, courts cannot set aside an order 
fixing a rate except for one of three reasons: 
(1) Because it is discriminatory. There is no 
such contention in these cases. (2) Because the 
rate is higher than the service is worth. There 
is no evidence here that the service is not worth 
the rates fixed in the orders under review; and
(3) Because a rate is so low that it does not 
yield a reasonable return on the fair value of 
the property properly employed in serving the 
public. There is no point of that kind presented 
in these cases.

W e therefore respectfully submit that the 
judgments of the supreme court in these cases 
should be affirmed.

FRAN K BERGEN,
R. V. LINDABURY,

Counsel for Public Service Railway Company.
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