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peut fwsrg Jfajurme Court

Tho mas  F. McCr an , Attorney-General 
of the State of New Jersey,

Informant,
VS. •:

A nd rew  Ga u l , Jr .,
Defendant.

Same

v.
JOHN W . SLOOUM, I 0n Qno

Defendant. J Warranto

Same

v.
Geo . ,F. W r ig h t ,

Defendant.

Same

v.
Har r y  L. K nig h t ,

Defendant.

The parties in the eases above named have agreed, 
with the consent of the Attorney-General, to join in 
printing the State of the Case. Inasmuch as the 
opinions rendered by the Supreme Court in the 
Wright, Knight and Slocum cases merely refer to 
the opinion rendered in the Gaul case, the record in 
the latter case has been here printed in full inclu-
ding the opinion, with a note at the bottom of each 
pleading or other paper showing the respects in 
which the similar paper in the Wright, Slocum and 
Knight cases differ from the one printed at length.
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Information.

Filed October 27, 1920.

Of the June term, in the year one thousand nine 
hundred and twenty.

Me r c e r  Co u n t y , ss.

1C Thomas F. McCran, Esquire, Attorney-General 
of the State of New Jersey, who sues for the said 
State in a matter of injury to public right, in this 
behalf comes in his own proper person here into the 
Supreme Court of Judicature of the said State, be-
fore the Justices thereof, at the State House, in the 
City of Trenton, on the twenty-sixth day of October, 
one thousand nine hundred and twenty, for the said 
State o f New Jersey, and gives the said Court here

‘20 inf ° rmed and understand that Andrew Gaul, 
Jr., of Ridgefield, in the County of Bergen and 
State of New Jersey, for the space of twenty days 
and upwards last past, viz., since the thirteenth 
day of October, one thousand nine hundred and 
twenty, has unlawfully held, used and executed, 
and still doth unlawfully hold, use and execute the 
office of member of the Board of Public U tility 
Commissioners of the State of New Jersey, and its 
liberties, privileges and franchises, and he claims

39 to be a member of said Board, and to have, hold, 
use, exercise and enjoy the said office, and the lib-
erties, privileges and franchises thereof, without 
any legal appointment, warrant or authority what-
soever.

And the said Attorney-General doth further give 
the Court here to understand and be informed that 
on the first day of May, one thousand nine hundred 
and nineteen, the said Andrew Gaul, Jr., was duly

40 appointed and commissioned by the Governor of
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the State of New Jersey, after having taken the 
oath of office, as in the statute made and provided, 
and after due nomination and confirmation by the 
Senate of said State previous thereto', as a member 
of the said Board of Public U tility  Commissioners, 
for the term of six years from the day of the date 
of said commission, as provided by law ; that said 
appointment was made by the Governor of the State 
of New Jersey at the time mentioned for the term 
specified, under the authority of an act entitled “ An 
Act concerning public util ties; to create a Board of 
Public U tility  Commissioners and to prescribe its 
duties and powers,”  approved the twenty-first day 
of April, one thousand nine hundred and eleven, 
together with its supplements and amendments, 
and more particularly by a certain act supplemental 
thereto approved on the twenty-fifth day of Febru-
ary, one thousand nine hundred and eighteen, 
wherein and whereby the Governor was and is au-
thorized to appoint, by and with the advice and con-
sent of the Senate, such additional persons as is 
therein provided, constituting the membership of 
said Board of Public U tility  Commissioners, to con-
sist of five instead of three members, with the same 
qualifications, powers, privileges, compensation, 
subject to the same limitations, to serve for the 
same term as provided in the act to which it  is a 
supplement as aforesaid.

That the said Andrew Gaul, Jr., in accordance 
with said appointment and commission as afore-
said, has, since said time to the thirteenth day of 
October, one thousand nine ¡hundred and twenty, 
held and enjoyed said office, with all powers, privi-
leges, fees, perquisites, rights and advantages to the 
same belonging or appertaining, during and within
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the lim it of time for which he was appointed for 
the purposes in the said statute made and provided.

That the Honorable Edward I. Edwards, Gover-
nor of the State of New Jersey, on the twentieth 
day of March, one thousand nine hundred .and 
twenty, gave to the said Andrew Gaul, Jr., a copy 
o f charges against him for neglect of duty and mis- 

20 conduct in office by him as a member of said Board 
of Public U tility  Commissioners o f the State of 
New Jersey, dated March nineteenth, one thousand 
nine hundred and twenty, which said notice is as 
fo llow s:

“Mar c h  19,1920.
De ar  Sir  :

The Mayor and Aldermen of Jersey City, a 
qq  municipal corporation o f this State, has filed 

with me as Governor of the State of New Jer-
sey, certain charges against you for neglect of 
duty and misconduct in office as a member of 
the Board of Public U tility  Commissioners of 
the State of New Jersey. I  herewith send you 
a copy of the said charges and w ill afford you 
an opportunity to be heard upon the same on 
the thirteenth day of April, 1920, at eleven 
o’clock in the forenoon, at the State House, in 
the City o f Trenton.

*
Respectfully yours,

E. I. Edwar ds , 
Governor.

Hon. A nd r e w  Ga u l , Jr.,
Ridgefield, N. J.”

40
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and that said charges so given to him as aforesaid 
were as fo llows:

To t h e  Go v e r no r  o f  t h e  St a t e  o f  Ne w  Je rs ey  :

The Mayor and Aldermen of Jersey City, in the 
County of Hudson, and State of New Jersey, a 
municipal corporation, respectfully request you to 
remove from office, pursuant to the power vested ^  
in you as Governor by the Public U tility  Act of 
1911 (Chapter 195 of the Laws of 1911), each of 
the members of the Board of Public U tility  Com-
missioners o f the State of New Jersey, John W. 
Slocum, George F. Wright, Andrew Gaul, Jr., and
H. L. Knight, for neglect of duty and misconduct 
in office, because they have acted, and failed to act, 
as hereinafter set fo rth :

20
1. That the Board has ignored and failed to 

carry out the principal object and purpose of its 
creation, to w it : that it  should act as an adminis-
trative body, representing the public, and acting on 
its own initiative, as well as on complaint, in behalf 
of the public to ascertain and enforce the public 
rights in their relation to public utility corpora-
tions; instead o f which the Board has assumed 
itself to be a court and its members judges, and has 
placed all those by whom relief is asked, and all 0̂ 
those against whom relief is claimed, in the posi-
tion of contending parties before a court.

That it  has thereby converted proceedings which 
were intended by the legislature to be informal, ex-
peditious and inexpensive, into proceedings unnec-
essarily formal, and unnecessarily prolonged and 
unnecessarily expensive to all parties to the pro-
ceedings before it, and to the public.

A  conspicuous example of the results of this qp
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wrong policy appears in the pending Public Service 
Rate case. According to the Board’s statement, 
this case really commenced upon the signing of the 
order of July 10, 1918. I t  has continued until the 
present time, and is still unfinished. Over 10,000 
pages of testimony have been taken, hundreds of 
exhibits have been offered, several large municipali- 

,j ties have been compelled to assumé the burden of se-
curing and presenting evidence to controvert the 
claims of the corporation, which burden should have 
been borne by the Board, at a cost to the municipali-
ties of over $100,000.

Another example appears in the prolonged delay 
in the Public Service Electric Company cáse, here-
inafter particularly referred to.

oq 2. In the Public Service Zone Fare Rate case 
the Board showed its bias towards the Railway 
Company by employing as the Board’s own experts 
to check up and verify the claims of the Company, 
and to testify on behalf of the Board, three experts 
who had been extensively employed professionally 
by public service corporations in various parts of 
the country to back up their claims in rate cases. 
Ip. such employment these experts have committed 
themselves to theories and principles of valuation 
which are held by public service corporations, and 
against the principles of valuation which niake for 
the public interest.

In  the Emergency Rate case the Public Service 
Railway Company supported its application for 
increased fares by the testimony of one A. S. 
Richey, an expert employed and paid for his serv-
ices by the company, and who is extensively em-
ployed by public service corporations in rate cases.

40 A  few months thereafter, in investigating the zone
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fare plan presented by the Public Service Railway 
Company, which was a continuation of the same 
case, the Board itself employed the said A. S. 
Richey to examine and testify on behalf of the 
Board and of the public with respect to the zone 
fare plan submitted by the company.

The Board also employed as an expert upon the 
said zone fare schedule and upon the Cooley valua- 
tion of the Public Service Railway Company" one 
Robert M. Feustel, notwithstanding the fact that 
the said Feustel was the operating head of a street 
railway corporation in a Western city in which Mr. 
Randall Morgan, o f Philadelphia, one of the leading 
stockholders and a director and vice-president of 
the Public Service Corporation and a director of 
the Public Service Railway Company, is financially 
interested, and of which he is also a director. Mr. 
Morgan took the trouble to be present at the hear- ^  
ing at which Mr. Feustel was testifying in the zone 
fare case ostensibly on behalf of the Board and 
the public. I t  is also significant that on cross- 
examination he so testified as to earn the unqual-
ified commendation of Mr. T. N. McCarter, Presi-
dent of the Public Service Railway Company.

The Board also employed in this same1 ease, and 
had previously employed in the Public Service Elec-
tric Company rate case, one Dugald C, Jackson, an 30 
expert whose professional employment is princi-
pally in behalf of large public service corporations, 
such as the Philadelphia Electric Company, the 
Boston Edison Company and the New York Edison 
Company. The methods he employed in valuing the 
property of the Philadelphia Electric Company re-
sulted in a valuation by him of $50,000,000, al-
though a valuation of $30,000,000 was finally ac-
cepted by the company. The character o f Mr. Jack- ^
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son’s work when he is occasionally employed on be-
half of the public, appears in his testimony in the 
Chicago Telephone Company case. He testified in 
1910 that the Company was running at a deficit of 
over $800,000 a year. Two years later, Prof. E. W. 
Bemis, an expert for the City of Chicago, showed 
that the Company could reduce its charges $700,- 

1Q 000 a year, and still have a fair return remaining, 
and the company accepted a settlement with Chi-
cago on this basis. The Board employed Mr. Jack- 
son after its attention had been called to the fore-
going facts.

3. That the Board has failed to discharge the 
duty imposed upon it by the provision of Art. I, 
section 17, par. (/) of the Public Utility law requir-
ing it to ascertain and fix the amount of money to 

2d be annually appropriated by each public utility cor-
poration as a depreciation fund, and to compel each 
utility corporation to set aside that money in a 
separate fund, and not to use it for any other pur-
pose.

A  glaring example of the Board’s failure to en-
force this provision of the law is found in the fact 
that the Board allowed the Public Service Railway 
Company to divert from depreciation reserve fund 

30 $500,000 to pay dividends (and that too upon 
watered stock). The grave and vital nature of this 
violation of the law is shown by the Board’s own 
comment upon this action, which appears in its 
report and order of July 10,1918, in the Emergency 
Rate case, viz. :

“ The continuous maintenance of safe, ade-
quate and proper service is the paramount duty 
o f a public utility.

40 “ Such continuous service can only be as-
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sured by the maintenance of a proper deprecia-
tion reserve.

“ In the year 1917, the appropriation (o f the 
Public Service Rv. Co.), for depreciation re-
serve, which should have been credited thereto, 
was depleted to the extent of over $500,000 and 
used to pay dividends.

“To divert to the payment of dividends ip 
moneys credited to or which should go to the 
credit of this reserve, and so destroy the as-
surance of the continuance of safe, adequate 
and proper service, is wholly unjustified and a 
violation of the paramount duty of the utility

Another example follows:

In the year 1917 the Public Service Gas Com-
pany paid $816,000 in dividends, and thereby ere- 2ft. 
ated a deficiency of $225,000 for the year.

In that year the Company appropriated for de-
preciation account only $68,000, and then demanded 
that the Board should allow it $608,000, as an 
annual depreciation reserve for the next year and 
the years thereafter. Still another example fol-
lows : In the year 1917 the Public Service Electric 
Company paid $2,620,000 in dividends, and appro-
priated only $813,000 for depreciation, although the 
company’s own estimate of the proper amount re-
quired it to set aside $2,000,000 for this account.

4. The Board, knowing the wrongful diversion 
of money from the depreciation reserve fund by 
the Public Service Railway Company, the Public 
Service Gas Company as herein set forth, and 
Public Service Electric Company, should have at 
once taken action to compel these companies to re-
store to their respective depreciation reserve funds 40
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the moneys thus wrongfully diverted, but the Board 
neglected and still neglects to take such action.

5. That in exercising its powers it has applied, 
as hereinafter more particularly set forth, one 
standard or rule to ascertain public utilities and 
another standard or rule to other similar public

IQ utilities ; that in so doing it has unjustly and unrea-
sonably discriminated in favor of certain public 
utilities: particularly the subsidiaries of the Public 
Service Corporation and against other like utilities 
of the State.

One example of this charge appears in the action 
of the Board in using eight per cent, as a just rate 

. of return with respect to the Public Service Elec-
tric Company and Public Service Gas Company 
while limiting other small and uninfluential com- 

^  panies to six per cent., and even less.

6. The Board in the case initiated by it relating 
to the Public Service Electric Company shows its 
bias towards the company and its neglect of its duty 
to the public, in the following particulars:

(a ) I t  has permitted unreasonable delay in the 
conduct of the case. The valuation of the company’s 
property was ordered made by the Board in the 
summer of 1911, in a proceeding initiated by the 
Board to inquire into the reasonableness of the ex-
isting rates, for which the Board asked of the Leg-
islature a special appropriation. In the year 1916 
the Board completed on its own initiative and with 
its own experts a voluminous and detailed valua-
tion of all the property of the company. This cost 
the State over $75,000. The Board should have re-
quired the Company to proceed to prepare its own 

40- valuation concurrently with the Board’s valuation,
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or to have checked up from time to time the work 
of the Board’s experts, so that when the work was 
finished the Company would be prepared to pre-
sent promptly its objections to the work of the 
Board’s experts, and its own valuation. The Board 
not only failed to require the company to so act, 
but after its own valuation was completed, it al-
lowed the company to delay the presentation of its 10 
objection to the Board’s valuation during the years 
1917, 1918, and 1919, and up until the present time, 
and is still allowing the said case to drag along un-
finished and undetermined.

The delay in this case after the Board determined 
not to hold the Public Service Railway Company 
to its five-cent municipal contracts, was an espe-
cially serious failure and neglect of duty on the 
part of the Board, because an investigation and 20 
determination with respect to the Electric Com-
pany’s business and property was necessary in order 
to determine whether the rate for power charged' 
by it to the Railway Company was reasonable, 
which it was necessary to know before a just rate 
could be fixed for the Railway Company to charge 
the public.

( 6 ) The Board in valuing the property of this 
company, and in all other rate valuations, should 30 
have adopted, but failed to adopt, the rule followed 
by the Massachusetts Commission, v iz .: that the de-
termining element in ascertaining the value of 
property for rate making purposes is the amount 
of capital honestly and prudently invested, and has 
Wholly failed to make any effort to ascertain such 
capital investment.

(c ) That the Board not only allowed the Public
Service Electric Company to repudiate contracts 3 .

&0
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with private business concerns before the expiration 
of the said contracts, which contracts were binding 
upon the said company until the expiration thereof, 
according to the terms of the same, without de-
termining that such contracts involved unjust and 
unreasonable discrimination; but also made the 
new rates allowed by it to be retroactive to cover 

IQ power already purchased and consumed by cus-
tomers under the contracts.

7. That the Board, in acting upon the applica-
tion of the Public Service Electric 'Company emer-
gency rate case, did not apply the principle adopted 
by it in the Public Service Railway emergency rate 
case, to w it: that the emergency rate permitted 
should be only sufficient to provide for operating 
expenses, depreciation, interest and rentals,' and 
that nothing should be allowed for dividends on 
stock, but instead allowed a rate which permitted a 

* dividend of 8 per cent, on the stock of the Electric 
Company.

8. The Board has failed to properly conduct the 
Public Service Railway rate case in the following 
respects :

(a) The Board improperly delayed the valua- 
tion of the property of the Public Service Railway 
Company. The Board should have undertaken this 
valuation at the time the Board decided that it 
would not be bound by the five-cent fare ordinance 
contracts with the several municipalities made by 
the said company or its predecessors, and said valu-
ation should have been pushed to a prompt conclu-
sion in order to furnish the necessary basis for fix-
ing a new rate of fare. Such a valuation could have 

40 been made more quickly than usual because the
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company, before the Board decided to disregard 
these ordinance contracts, had completed at a cost 
of $150,000 an elaborate valuation of its property. 
This valuation should have been and could have 
been ordered to be checked up at once by experts 
employed by the Commission, and such action would 
have enabled the Board to determine how much 
money the company was entitled to earn before it 
made the several orders increasing the rate of fare 
and inaugurating the zone fare experiments.

(b ) That the Board should have ascertained the 
value of the property of the Public Service Railway 
Company before it increased the rate from the five- 
cent rate fixed by the municipal ordinance con-
tracts, or at least before it allowed the emergency 
war rate to continue beyond the duration of the 
war emergency period, which was the time during 
which the country was in peril.

(c ) The Board should have adopted in this val-
uation the Massachusetts rule of investment cost 
hereinbefore referred to.

(d ) The Board in said rate ease should have 
determined that the company should be entitled to 
earn not over six per cent, upon the investment 
value of its property, instead of which it has per-
mitted said case to proceed upon the understand-
ing that the Board intends to allow the company 
to earn eight per cent, upon a valuation not yet 
determined upon.

(e ) That the Board having compelled the Pub-
lic Service Railway Company at the time of making 
its order directing the Company to re-establish the 
special rate for children in Newark, should have 
compelled the said company to put in force the 
same rates in the City of Jersey City and in the

10
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other municipalities in which it rendered trolley 
service.

(/) That the Board at the time it  added to its 
order of July 10, 1918, a condition requiring the 
Public Service Railway Company to submit a plan 
for zone fares by January 1, 1919, should have 
added a condition to said order requiring the com- 

10 pany to proceed forthwith to complete its valua-
tion prior to the said time, and should have pro-
ceeded immediately on its own initiative to make 
its own valuation, and should at once have called 
upon the different interested municipalities to take 
such part in the valuation proceedings as they 
might be advised.

(g ) That the Board on July 10, 1918, required 
the said Public Service Railway Company to sub- 

20 mit a zone fare plan on or before January 1, 1919 
(subsequently extended to March 1,1919), and pro-
ceeded to consider said plan with a view to putting 
the same into operation before it  had made a valua-
tion o f the property of the company, and before it 
had ascertained or fixed the amount o f money which 
the company was entitled to earn, although the 
emergency created by the danger to the country 
from war conditions had ceased.

30 (h ) That the Board put into effect by its order
of July 30,1919, a new schedule of rates based upon 
the zoning system which had been submitted by 
the company before it had made a valuation of the 
.company’s property or had ascertained and fixed 
the amount of money the company was entitled to 
earn.

( i )  That the zone fare schedule of rates put into 
effect on September 19, 1919, was received by the 

40 public in various parts of the State with profound
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dissatisfaction, accompanied in Camden County 
with actual riots, and in many places by the refusal 
of the people to ride in the cars. This resulted 
in the company’s receiving from the operation of 
its cars under this system a return very much less 
than the company’s experts, or the Board’s own ex-
perts had estimated, and less than the Board had 
determined to allow the Company temporarily to j a  
collect as fares. Thereupon the Railway Company 
and the representatives of a large number of munici-
palities applied to the Board to suspend the opera-
tion of the zone system, and to return temporarily 
at least to the flat fare system. The Board should 
have granted this request, but refused it.

(/) The Board then proceeded on its own mo-
tion to make an order requiring the Public Service 
Railway Company to continue the said zone fare 
schedule, or to adopt a new schedule o f zone fare 
rates, which it specified, and which had not been 
made the subject of inquiry by the company, or 
the municipalities who were parties to the case. 
Prior to making said order, which in effect, estab-
lished a new zone schedule, the Board refused to 
allow evidence growing out of the actual experience 
under the original zone fare order to be presented, 
to prove that the new zone fare schedule suggested 
by the Board would bring in even less money than ^  
the original zone schedule.

That the Board should not have made such last 
mentioned order without giving to the company and 
to the municipalities interested an opportunity to 
be heard thereon, and particularly an opportunity 
to present the evidence from the actual operation 
of the first zoning fare plan, which evidence was 
exclusively within the knowledge of said company 
and the municipalities, and was necessary in order 40
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to enable the Board to make an intelligent estimate 
of the probable financial and other results of the 
new zoning fare order.

(k ) The Board fixed said zoning rates for the 
Public Service Kailway Company without ascer-
taining whether the rate for power supplied to the

10 Railway Company by the Public Service Electric 
Company was a just and reasonable rate.

( l ) That the Board refused the repeated appli-
cations of counsel for the municipalities in the sev-
eral rate cases affecting the Public Service Rail-
way Company, that the Board should first, require 
the company to make formal application to modify 
existing rates fixed by ordinance contracts or by 
the Board’s own order, and then allow issue to be

20 joined on the rates so applied for, as is required by 
the Public Utility statute. The failure to make a 
definite issue in this way makes the whole proceed-
ing uncertain and causes needless expense in prep-
aration.

(m ) That the Board allowed a schedule of 
rates to be filed by the company under its order of 
May 2, 1919, which enabled the company to charge 
full rates for children in the City of Newark in-

80 stead of the special rates which the company had 
been theretofore charging, and which the company 
was bound by contract to maintain.

(n ) That the Board fixed zone fare schedules 
applying uniformly all over the State, although in 
some parts of the State the local conditions are ma-
terially different from other parts of the State, and 
call for a different schedule of rates, even if the

^  zone fare principle is to be applied.
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(o ) That the Board should not have made its 
orders in the emergency fare cases permitting in-
creases of fares to be charged by the Public Service 
Railway Company, without having ascertained the 
amount of the dividends paid by the Public Service 
Corporation, the holding company, and the amount 
of money on hand in the treasury of said holding 
company, and the sources from which said company |q 
had received and was receiving its income, and the 
amount of such receipts. The Board had stated in 
one of its emergency opinions that in the war emer-
gency the stockholders must share with the public 
in the burden of carrying the emergency conditions, 
and the Board knew that the only stockholder of 
the Public Service Railway Company is the Public 
Service Corporation.

(V) That the Board in the case o f the Public 20 
Service Railway Company adopted zone fare sched-
ules upon the principle that it  is equitable that car 
riders should pay in accordance with the cost of 
the service rendered, while the Board disregarded 
this principle in the case of the Trenton and Mercer 
County Traction Company, and compelled the car 
riders of Trenton to make up in increased fares 
large deficits1 incurred by the company in the oper-
ation of various suburban lines outside the citv.

J 30
(q)  That in its report and order of July 10, 

1918, the Board allowed the Public Service Rail-
way Company the sum of $800,000 as an appropria-
tion to depreciation reserve; that this amount was 
arrived at by estimating on the basis of the Public 
Service Railway Company’s experience for the five 
years from 1913 to 1917, inclusive, the amount 
which should have been appropriated to deprecia- - 
tion reserve in 1916 and applying thereto the fac- ^
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tor 162.4 per cent, alleged by the Company to be 
the percentage representing the increased costs of 
labor and materials in 1918 as compared with 1916 
prices; that in applying this or any other percent-
age to the depreciation appropriation of 1916 to 
arrive at a proper depreciation allowance for 1918 
on account of the increase in the unit costs of 

j q  labor and materials entering into renewals and 
replacements, the Board violated its own rules pre-
scribed by the uniform system of accounts then in 
force and applicable to street and electric railway 
companies which required the Public Service Rail-
way Company to charge to capital account, and not 
to depreciation reserve, the additional cost of new 
articles installed as replacements in excess of the 
actual or estimated original cost o f the articles 
replaced.

20
(r )  That in its report and order of July 10, 

1918, the Board required the Public Service Rail-
way Company to submit a zone fare plan before 
January 1, 1919, which was subsequently extended 
to March 1, 1919; that at or about said time the 
company also filed a new schedule of rates based 
upon such zone report, to become effective April 1, 
1919; that the Board, in the exercise o f its author-
ity under the Public Utilities Law, suspended for 

80 a period of three months the schedule of rates so 
filed; that thereupon it proceeded to take evidence 
as to the value of the property of the Public Serv-
ice Railway Company with the apparent determina-
tion to complete the proceeding, establish a value 
and fix permanent rates on or before June 30, 1919; 
that the municipalities were not advised, and had 
no thought that the filing of this zone report was 
to be the beginning of a proceeding for the estab-

lo  lishment of the value of the Public Service Rail-
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way property and the determination of permanent 
rates of fare; that when the proceeding took this 
turn in April, 1919, the municipalities were unable 
to procure from the Board any clear judgment as- 
to the nature of the proceeding or of the issues 
involved; that for the reasons stated the municipal-
ities were unprepared, and were unable to ascer-
tain how much time would be allowed to them for 
the critical examination of the appraisal produced 
by the Kailway Company and in the preparation of 
their own case; that on account of the repeated re-
fusals of the Board to define the exact nature of 
the proceeding, and on account of the impossible 
limitations of time prescribed, the municipalities 
were unable to organize and prepare their case in 
a thorough and economical manner and were put 
to great expense by reason of these facts; that addi-
tional time was secured by the municipalities and 
the Board only through the grace of the company, 
and that time is still uncertain.

(s ) That in the present rate case in April, 1919, 
when Dean Cooley and Professor Anderson were 
produced by the company to prove the Cooley ap-
praisal, the Board did not require the introduction 
in evidence of the supporting data of the appraisal, 
and did not require the company to produce for 
cross-examination the land appraisers, whose esti-
mates of land value to the extent of over $10,000,- 
000 had been accepted by Dean Cooley and incorpo-
rated in his summary; that the Board made no 
effort to check through its own staff or its own 
experts the value of the 526 parcels of real estate 
included in the Cooley appraisal, or to ascertain 
how much of this property was used and useful 
for railway purposes, or to ascertain the principles 
of valuation which had been used by the appraisers
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in arriving at its value; that it was left for the 
municipalities; though greatly hampered for time 
and funds, to bring out the fact that most of the 
right of way, amounting to over $3,000,000 in ap-
praised value, had been appraised by the applica-
tion of the multiplier 2y2 to its estimated market 
value, and that nearly $1,000,000 worth of land 

10 included in the appraisal was shown by the de-
tailed appraisal books themselves, not previously 
introduced in evidence, to be vacant or unused; that 
it was only after the proceeding had been extended 
over many months, and after the company had 
been forced by the’ municipalities to produce the 
land appraisers and submit them to cross-examina-
tion, and only upon the final insistence of the munic-
ipalities that they were financially unable to make a 
valuation of these lands on behalf of the public, 
that the Board finally announced its intention in 
February, 1920, to have the value of the company's 
real estate checked up by its own experts.

( t ) That the Board allowed the Public Service 
Railway Company to charge increased fares by its 
orders of July 10, 1918, and May 2, 1919, without 
making any investigation to ascertain whether the 
company had effected the economies in the opera-
tion of its plant which good management required, 
such as the adoption of one man cars and an in-
crease in the number of cars and trips so as to 
improve the riding habit, and measures to conserve 
power.

(u)  Other examples appear in the following , 1
charges:

9. That when the Board decided to allow the 
Public Service Railway Company to disregard and 

10 violate its five cent municipal ordinance contracts

I
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for trolley service by its order of July 10, 1918, 
the Board should have under the bargaining power 
conferred upon it by Art. I I ,  section 17, par. (A) 
of the Public Utility Act of 1911, exacted from the 
company and inserted in said order certain condi-
tions that were necessary to protect the public inter-
est, to w it:

(a) That the Public Service Corporation, the 10 
corporation which owns the stock of the Public 
Service Railway Company, should abandon its claim 
that because it is a holding company and not an 
operating company, it is n'ot therefore subject to 
the jurisdiction of the Board under the Public U til— 
ity statute of 1911, and therefore not bound to sub-
mit its books and minutes to the inspection of the 
Board, and to agree that in the future the Board 
shall have the same rights to ascertain facts in the ^  
possession of the holding company which it has in 
reference to the operating company.

( b) The Board should have compelled the Com-
pany to restore to the depreciation account the 
$500,000 or more hereinbefore referred to which the 
said company had wrongfully diverted from the de-
preciation fund of 1917 for the payment of divi-
dends contrary to law, which diversion was known 
to the Board at the time of the making of said 30 
emergency rate order.

(<?) A  condition that the company should be 
relieved of its ordinance contract obligations only 
during the actual duration of the war.

(d) I f  the company desired to be relieved from 
its contract obligations as to the matter of fares, 
it should have been compelled to negotiate a new 
contract either with the municipalities affected or 
with the Board itself, whereby its perpetual right 40
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in the streets granted by the municipalities as a 
consideration of the five cent fare agreement, should 
be abrogated and a new arrangement in that respect 
entered into.

(c ) An agreement that no deficiency accruing 
under the five cent fare contracts, based upon a com- 
putation of 8 per cent., or any other rate of return, 
upon the value of the property, should be claimed 
as a part of the intangible value o f the trolley prop- 
ertv upon which rates for the future are to be fixed. 
The importance of this point appears from the fact 
that the company in the present rate case has put 

'  in claims under this pdint involving over $30,000,- 
000, which i f  allowed would be increased annually 
by compound interest.

(/) An agreement by the company whereby, in 
20 consideration of the state giving up its contract 

right to have service rendered at the contract rate, 
the company should give up its claimed contract 
right that it never could be required to render serv-
ice at less than the contract rate, even if such lower 
rate would yield a reasonable return.

iff) An agreement by the company whereby in 
consideration of the State giving up its contract 

3Q riS'ht to have service rendered at the increased rate, 
the company should give up its claimed right to a 
franchise value, which right it is asserting in this 
case with the announced purpose of taking the ques-
tion to the Supreme Court of the United States.

10. In  1913 the Newark Terminal Railway Com-
pany and the Public Service Railway Company 
(afterward merged) made a contract with the City 
of Newark pursuant to Chapter 196 of the Laws of 

40 1913, under which the Railway Company was per-
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mitted to change the location of certain tracks and 
to locate certain new tracks, and agreed to return 
to certain conditions as to transfers. This con-
tract was submitted to the Board and after certain 
changes had been made in it by order of the Board 
was approved by the Board. The contract having 
been made pursuant to a law in 1913 which was 
passed after the Public Utility statute of 1911, was j q 
not subject to the decision of the court holding that 
contracts in existence at the time of the passage of 
the act of 1911 were not binding. The Board in 
granting permission to the Public Service Bailway 
Company to make certain charges for transfers in 
the City of Newark and to increase the existing 
charges for transfer service under its order of July 
10, 1918, wrongfully permitted the said Bailway 
Company to violate the terms of the said contract.
I f  a war emergency required the temporary sus-
pension of this contract, it should have only been 
on condition that it should be suspended only so 
long as the country was in danger from war condi-
tions.

11. The Board in permitting the Public Service 
Bailway Company to charge full fares for children 
in Jersey City and other municipalities served by 
the company, while the same company charged less 30 
rates of fare to children in Newark, permitted the 
company to unreasonably discriminate* against a 
part of the public, contrary to the express provision 
of the Public Utility law.

12. The Board has allowed funds appropriated 
to its use by the legislature to be returned to the 
state treasury, instead of devoting them to the valu-
ation of the properties of the Public Service Gas 40
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Company, the Public Service Electric Company and 
other utility corporations.

13. That the Board should have requested the 
legislature to appropriate funds sufficient to com-
plete a valuation of the gas, electric light and trol-
ley properties of the subsidiary corporations of the

10 Public Service Corporation, and thereby saved Jer-
sey City, Newark and other municipalities from 
heavy expense in hiring counsel and experts to put 
before the Board evidence of the valuation of such 
properties.

14. That the Board should have ascertained the 
value of the property of the Public Service Gas 
Company, the Public Service Electric Company and 
the Public Service Railway Company before it

2q allowed the said companies to charge war emergency 
rates for gas, electric light and trolley service, or 
at least before it allowed the war emergency rate 
increases to continue # beyond the time when the 
country was in danger from war conditions.

15. The Board allowed a certain amount of 
bonds and a certain amount of stock to be issued 
and sold to obtain money to put up the Public Serv- 
ice Terminal in Newark. When this terminal was 
finished the Board should have ascertained whether 
the entire amount of money so authorized had been 
expended *in the construction of the terminal. This 
the Board failed to do. Later on, on or about the 
6th day of May, 1918, it appeared from a letter 
from the Public Service Railway Company to the 
Board that $536,000 of the money so authorized to 
be raised had not been expended upon said terminal, 
and that the company had used this money as work-

40 ing capital, which the company had no right to do.
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It  does not appear what action was taken on this 
letter. The Board should have required the said 
money to be paid over to the Public Service Corpo-
ration, which had purchased the securities of the 
terminal company,, and required the Public Serv-
ice Railway Company to cancel securities to that 
amount; or to have set aside said amount as a 
sinking fund to redeem said securities; or should p) 
have deducted said amount from the securities sub-
sequently authorized to be issued. I f  the Public 
Service Railway Company, with which the Terminal 
Company had been merged, required additional 
money for working capital that application should 
have been heard and decided upon its merits.

16. That the Board in allowing the Public Serv-
ice Gas Company to increase its rates for gas serv-
ice based its decision upon the principle that the 
company was entitled to a return at the rate of 
eight per cent., whereas it should have adopted the 
principle that the company was entitled to a rate 
of only six per cent., which rate it required other 
utility corporations to observe in fixing charges.

17. The Board has failed to submit to the legis-
lature, as required by Art. I, Sec. 14, of the Public. 
Utility Law, recommendations for changes in the go 
law to give the Board powers in respect to which 
the existing law has proved defective, and which 
additional powers are necessary to protect the pub-
lic interest. Among such changes are the follow-
ing:

(a) The Public Service Corporation is a hold-
ing company and owns the stock of the subsidiary 
operating companies, to w it: the Public Service 
Railway Company, the Public Service Gas Com- 40
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pany, and the Public Service Electric Company. 
Both the receipts and expenses of the holding com-
pany are an essential part of the evidence which 
the Board should have before it  in attempting to 
fix just and reasonable rates to  be charged by the 
subsidiary companies. The possibility of conceal-
ing in the records and accounts of the holding com- 

10 P'any facts bearing directly upon the earnings and 
expenses of the operating companies, is obvious. 
The officers of the holding company have denied 
the jurisdiction of the Board to investigate the hold-
ing company’s receipts and expenditures, or any 
other fact pertaining to the holding company’s busi-
ness, upon the express ground that the Public U til-
ity Act of 1911 gives the Board no jurisdiction over 
holding companies. Under these circumstances it  
was the plain duty of the Board to call the atten-
tion of the legislature to the fact that the Board’s 
jurisdiction under the law of 1911 was denied, and 
aisk the legislature to so amend the law as to give 
the Board the same jurisdiction over holding com-
panies as it has over operating companies.

(5 ) The Board should have recommended to the 
legislature the passage of laws to meet the condi-
tions which arose out of the decision of the court 
to the effect that the Board could relieve the public 

0 utility corporations from conditions embodied in 
ordinance contracts with the municipalities which 
such corporations serve. The statute as passed was 
supposed by everybody to mean, and was inter-
preted by the Board to mean, that ordinance con-
tracts were not repealed or affected by the statute, 
until the decision to the contrary was made by 
our courts. The Board should have requested the 
Legislature to pass legislation enabling the Board 

40 to compel the corporations seeking to avoid the
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conditions of their ordinance contracts, to submit 
to new conditions in the nature of a contract to be 
imposed either by the municipalities affected or by 
the Board itself, whereby such companies should 
surrender the rights given to them by the munici-
palities in such ordinance contracts as the consid-
eration of the company’s agreement as to the rate 
of fare and other contract obligations to be per- _  
formed from time to time for the benefit of the 
municipalities.

(c ) The Board should have asked the legisla-
ture for legislation enabling them to impose such 
conditions as they deem just upon all companies 
applying for an increased rate of fare under the 
alleged emergency power of the Board.

( d) The Board should have called the attention
of the legislature to the fact, which was brought to 20 
its attention repeatedly, that the value o f real es-
tate claimed by the public utility corporations in 
rate making were greatly in excess of the values 
assessed upon such properties for the purposes of 
taxation, and asked for legislation providing that 
valuation of property for rate making should be 
the same as valuation for taxing purposes, and 
also that valuations claimed in rate cases should 
be brought to the attention of the proper taxing 39 
authorities.

(e ) The Board should have asked the legisla-
ture for legislation extending the time during which 
_the Board is empowered to suspend rates filed by 
any public utility corporation from the period of 
three months, the limit now fixed in the act, to 
such time as the Board may deem proper in each 
case. The present limit in important cases operates 
to the disadvantage of the public in that the bulk of 43
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the time is consumed by the corporation in present-
ing its case and the people, if  represented, are not 
given sufficient time in which to prepare the answer-
ing case. This has repeatedly happened, and the 
situation has only been saved in several instances 
by the company agreeing to extend the period of 
suspension.

10 (/) The Board should have asked the legisla-
ture for legislation removing the doubt which under 
the decisions of the courts now attaches to the 
statutory requirement that no rates fixed by the 
Board should go into effect until twenty days there-
after. The Supreme Court has held in a particular 
instance as to one of the Board’s orders that this 
requirement was not necessary, and that decision 
leaves it in doubt as to whether this twenty-day 

2o requirement is ever to be enforced, and if so, under 
what conditions.

18. That the Board has pursued, particularly 
with reference to the matters of the Public Serv-
ice Bailway Company, the Public Service Gas Com- 
pany and the Public Service Electric Company, a 
vacillating and uncertain policy, which has greatly 
embarrassed the representatives of the municipali-
ties in presenting their cases, and which has left the 

30 exact nature of the proceedings in grave doubt, 
and which has prevented the joining of a definite 
issue as between the corporations and the public, 
to which evidence and argument could be directed. 
The following are instances of this vacillating and 
uncertain policy:

( « )  In the matter of the Public Service Bailway 
Company this Board has put into force seven differ-
ent rates in the space of a little over one year, and 

40 is now planning to establish another rate.
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(b ) The conduct of the proceedings in the valu-
ation of the Public Service Electric Light Company 
hereinbefore set forth, with its prolonged delays 
and its failure to define the basis upon which the 
rates Were fixed.

(c ) The failure to frame a definite issue before 
the two separate zoning schedules were ordered into 
effect, and the failure to determine before said 
schedules were ordered, what amount of money the 19 
company was entitled to earn, and the failure to 
state definitely in answer to repeated applications 
of counsel for the cities, what was the. exact proposi-
tion that was to be tried out in each instance be-
fore the Board, and the failure to follow the re-
quirement of the statute to the effect that no rate 
fixed by an ordinance contract or by a previous order 
of the Board could be changed without formal ap-
plication by the corporation which upon the hear- 20 
ing should consitute the issue involved.

( d) The failure of the Board to terminate the 
rates granted upon the theory of a war emergency, 
when the danger to the country from war conditions 
had passed, and the general condition of uncer-
tainty in which the whole matter was left by failure 
to indicate how long the emergency rates were to 
last.

(e) The Board permitted the company by its 30 
order of May 2, 1919, to establish a schedule of 
rates which compelled children in Newark to pay 
full fare, and then a short time afterwards com-
pelled the company to change this schedule so as 
to allow children in Newark to ride at a special 
rate. This action was not only vacillating, but it 
left uncertain whether or not the modification of the 
rates so as to give children in Newark a special rate 
was an enforcement o f the company’s ordinance 4.9
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contract with Newark to that effect ; and i f  so, why 
the Board enforced this provision o f the contract 
and did not enforce the other provisions of the 
contract, such as the five cent fare; and if the 
contract was not the reason, then the Board should 
have explained why it did not compel the company 
to carry children in Jersey City and other munic-
ipalities served by it at the same rate charged to 

,, the Newark children.

(/) The Board has left entirely uncertain by 
its various decisions, whether a fair rate of re-
turn allowed to the public utility corporations 
should be eight per cent, or seven per cent, or six 
per cent, or less, having allowed all of these rates 
in different cases.

iff) The Board by allowing the company to put 
into effect the rates authorized by the Board’s order 

20 May 2, 1919, without waiting for the twenty-day 
period required by the public utility law, left it un-
certain to what extent and under what conditions 
this twenty-day requirement would apply. On ap-
peal by the Mayor of the City o f Newark, the Su-
preme Court held that in this instance the twenty 
day period was not necessary. The uncertain and 
indefinite course pursued by the Board, particularly 
in the Public Service Railway case, has left it un-
certain as to the conditions under which this sec- 

30 tion o f the statute is to apply.

Respectfully submitted,

Jo hn Mil t o n ,
Corporation Counsel of Jersey City. 

Mar s h a l l  Y a n  W in k l e ,
Geor ge  L. Rec ord ,

Special Counsel.

That, an opportunity of being publicly heard in 
40 person and by counsel in his own defense in ae-
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cordance with said notice was given for the thir-
teenth day of April, one thousand nine hundred and 
twenty, which was returnable before the said Gov-
ernor in person at the State House, in the City of 
Trenton, in the County of Mercer, in said State, 
at the hour of eleven o’clock in the forenoon of said 
day.

That the said Andrew Gaul, Jr., did make answer 
denying said charges.

That in conformity with said notice, at the time 
and place aforesaid, and at divers times thereafter 
by adjournment and upon due notice, the oppor-
tunity of being heard was given and hearings in ac-
cordance with said notice were had before the said 
Governor in person at the State Capital and else-
where in the State of New Jersey, at which said 
times and places said defendant and his counsel 
were present and were heard in relation to said 
charges and legal evidence given in his behalf, and 
produced against him supporting such charges so 
made against and given to him as aforesaid.

That at the conclusion of the said hearings the 
said Honorable Edward I. Edwards, Governor as 
aforesaid, after due consideration of the evidence 
produced and proven for and against said defend-
ant by counsel, and the arguments submitted, to-
gether with the charges and the answers thereto in 
behalf of the said defendant and the members com-
posing said Board of Public Utility Commissioners, 
and each of them, found, on the thirteenth day of 
October, one thousand nine hundred and twenty 
aforesaid, that the said defendant had been guilty 
of neglect of duty and misconduct in office as a mem-
ber of the said Board of Public Utility Commission-
ers, and that the said neglect of duty and miscon-
duct in office by him and other of said members of
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said Board of Public U tility  Commissioners so 
found was and is as fo llow s:

B I  have carefully considered all o f the evidence 
and the arguments of Counsel in support of and in 
answer to the charges filed, and have come to the 
conclusion and so find, that each of the defendants 
has been guilty of neglect of duty and misconduct 

10 in office in his acts and failures to act as Commis-
sioner under the Public U tility  Statute, as fo llow s: 

They have failed to properly carry out the duty 
imposed upon them by the provision of the Pub lic . 
U tility  Statute of 1911, which requires the Board, 
by order in writing, to fix proper and adequate 
rates of depreciation for each public utility, and to 
compel such utilities to set aside the moneys so 
provided for out of earnings, and carry the same 
in a depreciation fund, and to prevent the expendi-
ture of this fund for any purpose other than depre-
ciation, improvements, new construction, exten-
sions or additions to the property of such utility. 
The United States Supreme Court held in the Knox-
ville water case, decided prior to the passing of the 
Public U tility Act, that

“ Before coming to the question of profit at 
all, the company is entitled to earn a sufficient 
sum annually to provide not only for current 

. repairs but for making good the depreciation 
and replacing the parts of the property when 
they come to the end of their life. The Com-
pany is not bound to see its property gradually 
waste, without making provision out of earn-
ings fo r its replacement. I t  is entitled to see 
that from earnings the value of the property 
invested is kept unimpaired, so that at the end 
of any given term of years the original in vest- 

40 ment remains as it  was in the beginning. It  is
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v "

not only the right of the company to make such 
a provision, but it is its duty to its bond and 
stockholders, and, in the case of a public serv-
ice corporation at least, its plain duty to the 
public. I f  a different course were pursued the 
only method of providing for replacement of 
property which has ceased to be useful would 
be the investment o f new capital and the issue 
of new bonds or stocks.”

This plain duty of a corporation to the public is 
written into the law of this State in express terms, 
and it  is made the duty of the Commission to see 
that the companies carry out their duty and obliga-
tion to the public. They have permitted and al-
lowed some companies to divert from the deprecia-
tion fund set aside large sums of money in order 
that dividends might be paid. They have, up to 
the present time, taken no steps to compel, nor have 
they attempted to compel, such companies to refund 
said money to said dépréciation account. The re-
sult has been that in the case of some companies 
the service to the public has become inefficient and 
impaired. In view of the Board’s own statement in 
one of its orders, that the maintenance of this fund 
is absolutely essential to render an adequate and 
efficient service, the failure o f the Board to do its 
duty and enforce this provision of the A ct is o f it-
self sufficient to justify their removal.

They have shown undue bias and favoritism and 
discrimination towards subsidiary corporations of 
the Public 'Service Corporation or some of them, 
and against other smaller similar corporations in 
other parts of the State, by setting up for such small 
corporations, as a prerequisite to the granting or 
maintaining of increased rates, and as a basis upon
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which the reasonableness of snch increased rates 
are to be tested, a valuation of the company’s prop-
erty and lim iting the said rates so that they w ill 
afford not over six per cent, thereon; while they 
have allowed the Public 'Service Electric 'Company 
to increase rates so as to afford eight per cent, upon 
its capital stock, without any valuation to deter- 

10 mine whether such stock would be entitled to said 
return i f  the rule of valuation applied to the other 
smaller companies was used as a basis in that case ; 
and they have allowed thè Public Service Gas Com-
pany to earn eight per cent. ; and they have allowed 
the Public Service Railway Company to increase 
rates and maintain the same for an unreasonable 
time, without applying to said corporations the test 
of a valuation.

That in the case of some small companies the 
Board has inserted as a condition of granting rates 
that the company should waive some of its legal 
rights and has refused or neglected to insert rea-
sonable conditions to protect the public rights in 
the orders granting the increase o f fares in the 
cases of the Public Service subsidiary corporations.

That they have delayed over a very long period 
the valuation of the property of the Public Service 
Railway Company and the Public Service Electric 

30 Company, while holding other and smaller com-
panies to a prompt conclusion o f their respective 
valuations.

In fixing electric light rates for the Public Serv-
ice Electric Company they have allowed said com-
pany to make retroactive the rates so fixed.

They have put into force upon the Public Service 
Railway within one year seven different rates of 
fare, without any sufficient reason therefore, and 
without testing any of said rates of six per cent.
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upon the valuation which was applied to other cor-
porations, and have thereby caused very great and 
unnecessary inconvenience to the public using said 
facilities.

They inaugurated several different zone fare ex-
periments upon all' of the street railways of the 
Public 'Service Railway Company in the State of 
New Jersey, without proper reason therefor and one 
o f said zone fare tariffs was put into effect without 
giving to the public and private parties interested 
an opportunity to be heard thereon, contrary to the 
express provisions of the statute.

They have discriminated between different munic-
ipalities, or the patrons o f the street cars therein, 
by prescribing varying rates of fare for school and 
other children.

They have failed to discharge the duty imposed 
upon them by the Public U tility  Statute, of rec-
ommending to the legislature such changes in the 
Public U tility  Statute of 1911 as have been shown 
to be necessary or advisable by their experience in 
administering the same. The claim made by the 
Public Service Company that a holding company, 
like the Public Service Corporation, which owns 
all of the stock of the subsidiary gas, electric light 
and street railway corporations, is not a public 
utility within the definition o f the statute, and 
therefore the Board is unable to compel such cor-
porations to disclose information whiçh w ill be use-
ful, and may be necessary, in passing upon the rea-
sonableness of the various applications of the sub-
sidiary companies and additional other defects of 
power in said act which the Commissioners allege 
should be remedied, are cases in point.

They have allowed moneys raised upon bond is-
sues for the construction of permanent improve-
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ments to be diverted to the amount o f working capi-
tal, instead of compelling the said moneys to be 
used in cancelling the securities upon which said 
moneys were raised, and passing upon the propriety 
o f additional working capital in a proper proceed-
ing for that purpose.

They have so administered the Public U tility 
Statute as to establish the practice of unnecessarily 
long, tedious, expensive processes, instead of admin-
istering this act as an administrative body charged 
with the protection of the public interest, according 
to the plain intent of such statute as described by 
Justice Swayze in the O’Brien case, in which he 
used the following language:

“ The aim of the legislature was to subject 
such corporations (public utility and other 
monopolies) to public control so that a public 
board, charged with the interests o f the public, 
might have a measure of control over the 
service to be rendered and the price to be paid 
therefor.”  . * * *

“ The difference in the two methods is fun-
damental. One is the method of litigation, 
long, expensive, unsatisfactory, necessarily too 
slow to afford prompt relief, and sure to do in-
justice by delay to one side or the other. The 

30 other we may call the method of agreement, or 
bargaining, i f  we choose; prompt and com-
paratively satisfactory, and resulting, if  not 
always in the abstract justice, yet in a deter-
mination, which in the hands of a fairminded 
man, is likely to be acquiesced in.”

They have, knowing the facts, in fixing rates and 
valuations, employed experts who are unduly biased 

40 and committed to the corporations’ point o f view.
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They have discriminated between corporations in 
granting promptly the applications of the Public 
Service Gas Company, and the Public Service Elec-
tric Company and the Public Service Railway Com-
pany for increased rates, within a few weeks after 
the said applications were made, while the case of 
the New York Telephone Company, which was 
closed in December of last year, is still undecided.

The facts disclosed in this case, upon which I  
have arrived at my conclusion, show not only that 
these men have been guilty of neglect of duty and 
misconduct in office, but they explain clearly why 
these men have lost the confidence of the public. 
The powers entrusted to this Commission are ex-
tensive, and affect not only the rights of the public 
but the immense investments that have been made 
in the construction of these properties. The delays 
and vacillations of these Commissioners have cre-
ated a serious condition of doubt as to the safety 
of existing and future investments. I t  is as im-
portant to the capitalists who invest money in the 
construction of a public utlity, and to the financial 
institutions which lend money upon the securities of 
public utilities, that there should be a definite rule 
of law and procedure, promptly and impartially ap-
plied, at all times, for the protection o f these in-
vestments, as that there should be protection for 
the public against exactions of capital.

That by reason of the said conclusions of the 
Governor as aforesaid, and the findings as herein-
above set forth, the said Honorable Edward I. Ed-
wards, Governor as aforesaid, on the thirteenth day 
of October, one thousand nine hundred and twenty, 
removed the said Andrew Gaul, Jr., from his office 
as a member of the Board of Public U tility  Com-
missioners, and addressed to and filed with the
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Honorable Thomas F. Martin, Secretary of State:, 
on the thirteenth day of October aforesaid, the fo l-
lowing notice

“D e a r  Sir  :
You w ill please take notice that I  have this 

day removed John W . Slocum, George F. 
iWright, Andrew Gaul, Jr., and Harry L. 

10 Knight as members of the Board of Public 
U tility  Commissioners.

Said removal is fo r reasons stated in a mem-
orandum, copy of which I  enclose herewith.

Very truly yours,
E. I. E d w a r d s , 

Governor.
H o n . Th o ma s  F. M a r t in ,

Secretary of State.”

20
attached to which were the conclusions herein-
above set forth, and at the same time mailed, with 
first-class postage, to the post-office address o f the 
said defendant a copy of said letter, with said find-
ings attached thereto.

That by reason of said removal of the said defend-
ant for the reasons so stated, the office o f the said 
defendant, the said Andrew Gaul, Jr., was termi-
nated and came to an end, as in said statute made 

30 and provided, and the said defendant was thereby 
at said time and place removed from office for 
neglect o f duty and misconduct therein, notwith-
standing that the said defendant had not yet served 
out the portion of time remaining to his said term 
for which he was appointed.

That thereupon the said defendant, Andrew Gaul, 
Jr., usurped and intruded into the said office as a 
member of said Board of Public U tility Commis- 

40 sioners, and during all the time since the thirteenth
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day of October as aforesaid, upon the State of New 
Jersey hath usurped, intruded into and unlawfully 
held, used, exercised, and yet doth usurp, intrude 
into and unlawfully hold and exercise said office, 
to wit, at Trenton, county and State aforesaid, in 
contempt of the State o f New Jersey and to its 
great damage and prejudice, against its sovereignty 
and dignity.

Whereupon the said Attorney-General, for the ^  
said State, on account of the said injury to public 
right, prays the advice of the Court herein in the 
premises and for due process of law against the 
said defendant, Andrew Gaul, Jr., to be made to 
answer to the said State by what warrant he claims 
to hold, use, execute and enjoy the aforesaid office 
of a member of the Board of Public U tility  Com-
missioners, and the liberties, privileges and fran-
chises thereof, and that the said Andrew Gaul, Jr., 
may be adjudged to be an intruder and to be ousted ^0 
from said office.

Th o ma s  F. M c Or a n ,
Attorney-General o f the State of New Jersey.

N o t e  : The information filed in each of the other 
cases above named is identical with the information 
in the case in which Mr. Gaul is defendant except for 
differences in the names and places o f residence of 
the defendants and except that in the Slocum case

O o
the information alleges that the defendant was ap- 
pointed and commissioned by the governor as a 
member of the Board of Public U tility  Commis-
sioners on the 1st day of May, 1915; in the W right 
case that the defendant was appointed and commis-
sioned by the governor as a member of said board 
on the 1st day of May, 1918, and in the Knight case 
that the defendant was appointed and commissioned 
by the governor as a member of said board on the . 
1st of May, 1919. 40
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NEW  JERSEY SUPREME COURT

10

Th o ma s  F . M oC'r a n , Attorney-General 
of the State of New Jersey,

Informant,
vs.

A nd r e w  Ga u l , Jr .,
Defendant.

>

Summons.
Filed, October 29, 1920.

Returnable, November 3,1920.
N e w  Je r s e y, ss .

^  The State of New Jersey to the
Sheriff of our County of Bergen, 

( s e a l  ) G r e e t ing  :

W e command you to summon An-
drew Gaul, Jr., to be and appear be-

fore the Supreme Court of the State of New Jersey, 
to be held at Trenton, in and for said State, on the 
third day of November, one thousand nine hundred 
and twenty, to answer unto the State of New Jer- 

30 sey, and plead on the rule of the court to the in-
formation in nature of a quo warranto, filed by the 
Attorney-General on behalf of the State of New 
Jersey, and to show by what warrant he claims to 
hold, use, execute and enjoy the office of member 
of the Board of Public Utility Commissioners, and 
the liberties, privileges and franchises thereof; and 
have you then and there this writ.

Witness, Honorable William S. Gummere, Chief 
40 Justice, at Trenton aforesaid, the 27th day of Oc-
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tober, A. D., one thousand nine hundred and 
twenty.

Eno c h  L. John son ,
Tho mas  F. Mc Cr an , Clerk.

Attorney- General.

No t e :
The Summonses in the other cases are identical 

with the Summons above recited except for the 
difference in the county to which they were sent 
and the difference in the names of the defendants.

10

20

SO

40



42

Appearance.

N E W  JE R SE Y  SU PREM E COURT

10

Th o mas  F. MoCr a n , Attorney-General 
of the State of New Jersey,

Informant,

vs.

A nd r e w  Ga u l , Jr .,
Defendant.

> On Quo 
Warranto.

Appearance.

Filed November 3, 1920.

The defendant’s appearance is entered in the 
above matter this third day of November, 1920.

L ind ab ur y , Deopue & Fa u l k s ,
Attorneys o f Defendant.

No t e :
The appearance in each of the other cases is 

identical with that above recited except fo r the 
difference in names of defendants and names of 
attorneys, Mr. W illiam  I. Lewis signing the appear-
ance in behalf of Mr. W right and Mr. V. Claude 
Palmer signing the appearance in behalf of Mr. 

 ̂ Knight.

40
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N E W  JE R SE Y  SU PREM E COURT

Th o ma s  F. M o Gb a n , Attorney-General 
of the State of New Jersey,

Informant,

vs.
A n d r e w  G a u l , Jr .,

Defendant.

On Quo 
'"Warranto.

10

Rule to Plead.
Filed November 3, 1920.

20

Information in the above entitled cause having 
been filed by the Attorney-General on his own mo-
tion on the twenty-seventh day of October last and 
the above named defendant having been brought 
into Court on the opening of the November term on 
return of summons issued out of this Court to the 
Sheriff of the County of Bergen, and duly served 
on the twenty-eighth day of October, 1920, and this 
Court being now applied to for a rule on the defend-
ant to plead to the aforesaid information.

I t  is, on this third day of November, 1920, in the 
presence of the Attorney-General and Josiah Stry-
ker, of Counsel, for the defendant, in open Court 
ordered that the defendant plead or demur to the 30 
information filed herein within fifteen days from 
the date hereof.

Allowed in Open Court.
On motion of

Th o ma s  F. M o Cr a n ,
Attorney-General.

N o t e :

The Rule to Plead in each of the above cases is 
identical with that above recited except for the dif- 40
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ference in names of defendants and appearance of 
counsel, it being stated in the case in which Mr. 
Wright is defendant that William I. Lewis ap-
peared for the defendant, and no appearance being 
noted in the Rule to Plead in the ease in which 
Knight is defendant.

10
NEW  JERSEY SUPREME COURT

.20

Th o ma s  P. MoCr a n , Attorney-General 
of the State of New Jersey,

Informant,
VS.

A nd r e w  Ga u l , Jr .,
Defendant.

> On Quo 
Warranto.

Acknowledgment of Service.
Filed November 5, 1920.

Service of the copy of rule to plead in the above 
entitled cause made in open Court on the 3rd day 
of November, 1920, on motion of the Attorney-Gen-
eral is hereby acknowledged this fourth day of 
November, 1920.

L in d a b u r y , D e pu e  & F a u l k s ,
Attorneys of Defendant.

N o t e :

The Acknowledgment of Service in each of the 
above cases is identical with that above recited 
except for difference in names of defendants and 
names of attorneys, Mr. William I. Lewis signing 
the acknowledgment in behalf of Mr. Wright and 

40 Mr. Y. Claude Palmer in behalf of Mr. Knight.
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Demurrer.

N E W  JERSEY SUPREM E COURT

Th o ma s  F. Mc Or a n , Attorney-General
of the State of New Jersey,

Informant, On informa-
tion in Na-

YS. ture of Quo
Warranto.

A nd r e w  Ga u l , Jr .,
Defendant.

Demurrer.

Filed November 16, 1920.

And now, as yet, of the term of November, in the 
year 1920, comes the said Andrew Gaul, Jr., the 
defendant, by Lindabury, Depue & Faulks, his at-
torneys, and having heard the said information read 
to him, says, that the State of New Jersey ought 
not to impeach or implead him, the said Andrew 
Gaul, Jr., by reason of the premises in the said 
information above mentioned and specified, because 
he says that the said information and the matters 
therein contained are not sufficient in law in  the 
following respects :

1. The said information shows that the defend-
ant was duly appointed to the office o f member of 
the Board of Public Utility Commissioners of the 
State of New Jersey, for a term which has not yet 
expired and that he duly qualified for said office, 
and fails to set forth any facts showing a lawful 
removal of said defendant from said office or other 
termination of the same.

2. It  appears on the face of said information 
that the Governor had no jurisdiction, power or

10

20

30

40
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right to remove defendant from his »aid office for 
the following reasons:

(a) Section 2 o f the Act of the Legislature of 
the State of New Jersey, entitled “An Act concern-
ing public utilities; to create a Board of Public 
Utility Commissioners and to prescribe its duties 
and powers/’ approved April 21, 1911, by virtue of 

10 which the Governor attempted to remove the de-
fendant from his said office, as appears by said in-
formation, is unconstitutional and void in so far as 
said Section 2 attempts to confer power upon the 
Governor to remove a member of the Board of Pub-
lic Utility Commissioners for neglect of duty or 
misconduct in office, after notice and hearing as 
therein prescribed, said provisions of said section 
being an attempt to confer upon the Governor juris- 

20 diction which, by Sections 1 and 3 of Article VI, 
and paragraph 11 of Article V  of the Constitution 
o f this State, is vested solely in the court for the 
trial of impeachments, and being also an attempt 
to confer upon the Governor, who is the head of the 
Executive Department of the State Government, 
powers which are vested by Article III of said con-
stitution in the Judicial Department of the State 
Government and which, by said Article III the 

30 ^ overnor prohibited from exercising.

(b) The notice of the charges and hearing 
thereon, served upon the defendant by the Gover-
nor (a  copy of which appears in said information) 
was insufficient in that it failed to charge defend-
ant with any neglect of duty or misconduct in office 
within the meaning of said act.

3. The facts found by the Governor in the pro- 
40 ceedings for the removal of defendant from said
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office under said statute, all of which are set forth 
in said information, do not show any neglect of 
duty or misconduct, in office on the part of the de-
fendant, within the meaning of said Section 2 of 
said act and are not sufficient to support the order 
of removal made by said Governor.

» 4. It  appears from said information that the t0 
charges given defendant do not specify or include 
the alleged neglect of duty and misconduct in office 
found as a fact by the Governor, on which finding 
the order of removal was based.

And the said defendant says that, because of the 
foregoing, he need not, nor is he obliged by the law 
of the land to answer said information and this he 
is ready to verify; wherefore, and because of the 
insufficiency of the said information, the said An - 20 
drew Gaul, Jr., prays judgment, and that he may be 
dismissed and discharged by the court here, of and 
from the premises above charged upon him, in form 
aforesaid.

A ndre w  Ga u l , Jr .,
Defendant.

L ind abur y , Dep ue  & Fa u l k s ,
Attorneys for Defendant.

, 30

St a t e  o f  Ne w  Je r se y,)
County of Mercer. \

A nd rew  Ga u l , Jr ., the above-named defendant 
of full age, being duly sworn according to law, upon 
his oath, says that he is the above-named defend-
ant; that he is about to file a demurrer in the above, 
cause; and that the said demurrer is not intended 
for the purpose of delay, but that he verily believes 40
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that he has a just and legal defense to said action 
and information on the merits of the case.

A n d r e w  Ga u l , Jr .

Sworn to and subscribed be-' 
fore me this 16th day of No- - 
vember, 1920.

Ra l p h  N. K e l l a m ,
10 Master in Chancery of New Jersey.

N o t e :
A  Demurrer was filed in the case in- which Mr. 

Slocum is defendant, which is identical with the 
Demurrer above recited except for difference in the 
name of the defendant.

The following is a copy of the Demurrer filed 
20 in the case in which Mr. W right is defendant :

N E W  JE R SE Y  SU PREM E COURT

T h o ma s  F. M o Cr a n , Attorney-General 
of the State of New Jersey,

Informant,

30

VS.

G eo r g e  F. W r ig h t ,
Defendant.

On Quo 
Warranto.

Demurrer.

Filed November 16, 1920.

And now, as yet, o f  the term of November, A. D. 
1920, comes the said George F. W right by W illiam  

40 I. Lewis, his attorney, and having heard the said
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information, read, says that he ought not to be im-
peached or impleaded by reason of the premises in 
the said information mentioned and specified, be-
cause he says, that the said information and mat-
ters therein contained are not sufficient in law, and 
that he need not, nor is he obliged by the law of 
the land to answer thereto, and this he is ready 
to verify.

And defendant specifies the following reasons 
therefor, and the following causes of demurrer.

1. Because said Edward I. Edwards, Governor 
of the State of New Jersey, had no jurisdiction, 
right, power or authority to remove the defendant, 
as in said information alleged, by virtue of the act 
of the legislature of the State of New Jersey en-
titled “ An Act concerning public utilities; to 
creafe a Board of Public U tility  Commissioners 
and to prescribe its duties and powers,” approved 
April 21st, 1911, nor by its supplements or amend-
ments, nor any of them, nor by virtue o f any other 
law of the State of New Jersey for the reason that 
nowhere in said act, or its supplements or amend-
ments, or in any law of the State of New Jersey, 
is such right, power or authority, or color thereof, 
given to the Governor of the State of New Jersey, 
save in the last sentence of paragraph 2 of Section 
1 of said act of April 21st, 1911, which sentence 
reads as follows, to w it :

“ The Governor may remove any commis-
sioner for neglect of duty or misconduct in 
office, giving to him a copy of the charges 
against him and an opportunity of being pub-
licly heard in person or by counsel in his own 
defense upon not less than ten days’ notice,”

and that said sentence of said act is unconstitu-
tional and void and the right, power and authority

10

20

30

40
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thereby given to the Governor of the State of New 
Jersey is given in disobedience to the provisions of 
paragraph 1 of Article I I I  of the Constitution of 
the State of New Jersey and is in conflict there-
with and in derogation thereof, in that said sentence 
of said act provides for the exercise by the executive 
department of the State of powers properly be-

lt  longing to the judicial department.

2. Because the hereinbefore quoted sentence of 
said act of the legislature of New Jersey is uncon-
stitutional and void, not only in that it disobeys, 
conflicts with and is in derogation of paragraph 1 
of Article I I I ,  of the Constitution of New Jersey, 
but also, because it conflicts with and is in deroga-
tion of sections 1 and 3 of Article V I  and paragraph
11 of Article V  of said Constitution in that it grants or
to the Governor of the State df New Jersey a juris-
diction and power properly belonging to the Court 
for the trial of impeachments and which by said 
provisions of said constitution, is exclusively vested 
in said court.

3. Because the notice of the charges and hearing 
thereon, served by the Governor upon this defend-
ant, as set forth in the information, was insufficient

30 to confer jurisdiction upon the Governor to hear 
the same.

4. Because, as appears upon the face of the inf or
mation, this defendant was not charged by or before 
the Governor with neglect of duty or misconduct 
in office. *

5. Because it appears upon the face of the infor-
mation that the defendant has title to the office in

40 question, was duly appointed thereto for a term
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which has not yet expired, and that he duly qualified 
for said office in the manner provided by law ; and 
fails to show a lawful removal of defendant from 
said office or other termination of his term therein.

6. Because the facts set forth in the information 
as being found by the Governor in the proceeding 
for the removal of defendant from his office under 
said, statute, are not sufficient to justify the order 
of removal made by said Governor, in that they do 
not show, nor do they amount to, neglect of duty 
or misconduct in office on the part of defendant.

7. Because it appears upon the face of said in-
formation that the Governor’s order of removal 
therein mentioned was based upon a finding of 
alleged neglect of duty and misconduct in office not 
mentioned or included in the said copy of the 
charges served upon this defendant.

8. Because it appears upon the face of the infor-
mation that Edward I. Edwards, Governor ôf the 
State of New Jersey, had no right, power or au-
thority to remove the defendant from the office in 
question.

Wherefore, and because of the insufficiency of 
the said information, he prays judgment and that 
he may be dismissed and discharged by the court 
hereof, and from the premises above charged upon 
him in form aforesaid.

W. I. L e w is ,
Attorney for Defendant.

Geo rg e  F. W r ig h t ,
Defendant.

10

20

30

40
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G eo r g e  F. W r ig h t , the above named defendant, 
• o f fu ll age, being duly sworn according to law, upon 

his oath saith that he is the above named defend-
ant; that he is about to file a demurrer in the 
above cause; and that he said demurrer is not 

30 intended for the purpose of delay, but that he verily 
believes he hath a just and legal defense to said 
action and information on the merits of the case.

Ra l p h  N. K e l l a n ,
Master in Chancery of New Jersey.

N o t e  :
The demurrer filed in the case in which Mr. 

Knight is defendant is identical with the demurrer 
in the case in which Mr. W right is defendant except 
for difference in the name o f the parties defendant 
and counsel and in the date of filing, and except 
that the word “properly”  as it appears between the 
word “ power” and the word “belonging” in the 
second specification is omitted in the demurrer 
filed by Mr. Knight.

G eo r g e  F. W r ig h t .

40
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Joinder in Demurrer.

N E W  JE R SE Y  SU PREM E COURT

Th o ma s  F. M c Cr a n , Attorney-General 
of the State of New Jersey,

Informant,

vs.
> On Quo 

Warranto.

A n d r e w  Ga u l , Jr .,
Defendant.

_________________________ , J

10

Joinder in Demurrer.

Filed November 19, 1920.

And now comes the said Thomas F. McCran, A t-
torney-General of the State of New Jersey, and 
says that the said information and matters therein 20 
contained are sufficient in law for the State of 
New Jersey to have and maintain its aforesaid in-
quiry thereof against the said defendant, and the 
said Attorney-General, for the said State, is ready 
to verify and prove the same as the court here 
shall direct and award.

Wherefore, inasmuch as the said defendant hath 
not answered the said information nor hitherto 
in any manner denied the same, the said Attorney- 30 
General fo r the said State o f New Jersey prays 
judgment of ouster against the said defendant, be-
sides costs.

Th o ma s  F. M cC r a n , 
Attorney-General.

N o t e :
The Joinder in Demurrer in each o f the above 

cases is identical with that above recited except 
for difference in names o f defendant. 10
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•%

Filed December 27, 1920.

N E W  JE R S E Y  SU PREM E COURT.

Th o ma s  F. M cC r a n , Attorney General 
of the State of New Jersey,

Informant,

vs.

A n d r e w  Ga u l , Jr .,
Defendant.

Argued December 9 and 10, 1920; Decided De-
cember 27, 1920.

20 SYLLA B U S

1. Section 2 of the Public U tility  Law (P . L. 
1911, p. 374) which provides that “ the governor 
may remove any commissioner for neglect of duty, 
or misconduct in office”  does not attempt to confer 
upon the governor judicial powers in contravention 
of Art. I l l  of the constitution; nor does it  attempt 
to confer upon the governor jurisdiction which by 
Art. Y , Par. 11, Art, V I  Par. Par. 1 and 3 is vested

30 solely in the court for the trial of impeachments; 
and such statute, as against such objections, is 
constitutional.

2. In a proceeding for the removal of a member 
o f the Board of Public U tility  Commissioners 
under Par. 2 of the Public U tility  Law (P . L. 1911 
p. 374) charges are sufficient which specify the par-
ticulars o f the neglect of duty and misconduct in

40 office complained of, with such reasonable detail
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and precision as to fully inform him of what dere-
lictions of duty are urged against him.

3. In a proceeding for the removal o f a member 
of the Board of Public U tility  Commissioners under 
Par. 2 of the Public U tility Law (P . L. 1911 p, 374) 
no particular formality is essential so> long as, upon 
the whole, the proceeding is substantially such as ¿q 
is provided for by the statute.

In  Quo Warranto— On demurrer to information.
Before Justices Trenchard, Min turn and Black.
For the Informant, Thomas F. McCran, A ttor-

ney General.
For Jersey City, John Milton, George L. Record 

and Marshall Van Winkle.
For the defendant, Lindabury, Depue & Faulks, 

Josiah Stryker and Richard V. Lindabury. go
The opinion of the court was delivered as fo l-

lows;
This case arises on an information in the nature 

of a quo warranto filed by the Attorney General, 
to test the title o f the defendant to the office of 
member of the Board of Public U tility  Commis-
sioners of the State of New Jersey.

The information sets forth that on May 1, 1919, 
the defendant was duly appointed, commissioned 
and qualified a member of the board, for the term of - 
six years, pursuant to the provisions of the Public 
U tility Law (P . L. 1911, p. 374), and the amend-
ments thereof and suppleménts thereto; that on 
March 20, 1920, the governor gave the defendant a 
copy of certain charges against him for alleged 
neglect of duty and misconduct in office filed with 
the governor by the city o f Jersey City, and, notified 
him that he would be afforded an opportunity to 
be heard upon such charges at. a stated, time and 40
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place; that such hearing was duly held, and after 
its conclusion the governor found the defendant 
guilty of neglect of duty and misconduct in office 
as a member o f the1 board in his acts and failures 
to act as commissioner under the Public U tility  
statutes, in certain particulars stated. The infor-
mation further alleges that the governor, by reason 
of such findings, remoVed the defendant from his 
office as a member of the board on October 13, 1920, 
and charges that by reason of such removal his 
office became vacant, and yet he thereupon usurped 
and intruded into the same, and prays that the 
defendant may be adjudged to be an intruder into 
such office and be ousted therefrom.

A  demurrer to this information was filed by the 
defendant. I t  challenges the proceedings before the 
governor and the order for removal upon the fol- 
lowing grounds:

1. That the provisions of Sec. 2 of the Public 
U tility  Act of 1911 upon which said proceedings 
and order were based, is unconstitutional and void 
in that ( « )  it attempts to confer upon the governor 
judicial powers in contravention of Article I I I  of 
the constitution; and (5 ) in that it attempts to 
confer upon the governor jurisdiction which by 
Article V, Par. 11, and Article V I, Secs. 1 and 3 of

30 the constitution is vested solely in the court for 
the trial o f impeachments.

2. That the charges given to the defendant do 
not accuse him of neglect of duty or misconduct in 
office.

3. That the findings Of fact do not show defend-
ant to have been guilty of neglect of duty or mis-
conduct in office, and are not included within the

40 charges served upon the defendant.
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W e shall first consider the contention that the 
statutory delegation of power of removal to the 
governor was unconstitutional.

The defendant is not a constitutional officer. He 
was appointed commissioner pursuant to the pro-
visions of Section 1 of the Public U tility  Law which 
provides that, members o f the Board of Public 10 
U tility Commissioners shall be appointed by the 
governor with the advice and consent o f the sen-
ate. Section 2 o f the act provides that their term 
shall be six years and that “ the governor may re-
move any commissioner for neglect of duty or mis-
conduct in office, giving to him a copy of the charges 
against him and an opportunity of being publicly 
heard in person or by counsel in his own defense 
upon not less than ten days’ notice.”  ^ - r -

A t the outset we point out that this policy of 
conferring, upon the governor the power of removal 
for cause of statutory state officers appointed for a 
fixed term is not a new one in this state; i t  did not 
originate in the Public U tility  Law of 1911, and 
whether constitutional or not, it  had been exer-
cised many years before, and frequently since.

Thus in 1891, in creating the State Department 
of Banking and Insurance, the legislature pro-
vided that the commissioner should be appointed 30 
by the governor with the advice and consent o f 
the senate, and should hold his office for a term 
of three years “ unless sooner removed by the gov-
ernor for cause.”  P. L. 1891, p. 17.

In 1908 Governor Fort in his inaugural address 
strongly recommended the enactment o f a law em-
powering the chief executive to remove from office 
any state official, appointed under a statute, who 
refuses or neglects to perform his duty. In  1909
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in his message to the legislature, he repeated that 
recommendation.

Accordingly, in 1911, the statute here in question 
was passed.

Later, in 1917, the legislature provided that the 
State Architect should be appointed by the gov-
ernor, with the advice and consent of the senate, 

10 and should hold his office for the term of five years, 
“ unless sooner removed by the governor for cause ” 
Pi L. 1917, p. 271.

Still later, in 1918, the legislature provided that 
the Members of the State Board of Institutions and 
Agencies should be appointed by the governor, 
subject to confirmation by the senate, for a fixed 
term, and should be “ subject to removal by the 
governor at any time for good and sufficient cause”  

2Q P. L. 1918, p, 343.
This executive and legislative policy, so strongly 

urged and so long and frequently exercised} admon-
ishes us not to be too confident that it is an uncon-
stitutional delegation of power, particularly in view 
of the fact that the constitution itself directs that 
the governor “ shall take care that the laws be faith-
fully executed.” Art, V, Par. 6,

The people in framing the-constitution committed 
to the legislature the whole law-making power of

39 the state which they did not expressly or impliedly 
withhold; and it is to be noted that the constitu-
tion does not expressly prohibit the legislature from 
providing how and by whom statutory officers may 
be removed. Indeed in Sweeney vs. Stevens (1884) 
46 N. J. L. 344, it was said: “ The legislature, in 
creating the office (o f ja ilor) had the right to pro-
vide for its vacation in such manner as they saw 
fit.”

40 The defendant contends, however, that this pro-

7

*1

1

1
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vision for removal attempts to confer upon the 
governor judicial powers in contravention of A r-
ticle I I I  of the constitution which reads as follows: 
“ The powers of the government shall be divided into 
three distinct departments— the legislative, execu-
tive, and judicial; and no person or persons be-
longing to, or constituting one of these depart-
ments, shall exercise any of the powers properly 
belonging to either of the others, except as herein 
expressly provided.”

The defendant relies mainly upon the case of 
Pritchard vs. Police Commissioners, (1873) 36 N.
J. L. 101. But that case is not in point. There the 
police commissioner had been convicted of crime in 
the Hudson Oyer and Terminer Court, and the 
governor had declared his office forfeited and had 
removed him from office without charges or a hear-
ing, and with no statutory authority for the action, 
the power being claimed by the governor to inhere 
in his. office as governor. The decision was that the 
power did not exist. But Chief Justice Beasley in 
his opinion was careful to point out that he was 
dealing with a case where no power of removal had 
been conferred by statute. He says: “ How can it 
be said that they (the police commissioners) are 
accountable to the governor with regard to their 
official conduct? By the statute in question, the 
executive is not given supervision over these offi-
cials; all the authority it confers upon him, is to 
fill the office in case of vacancy. I t  imparts to him 
no faculty to declare judicially that such vacancy 
has occurred, and if such faculty exists, it must be 
as an inherent constituent of the executive office. I  
have not been able to perceive any intimation, not 
even the least, either in the constitution of this 
state, its system of laws or legal observances, that

10

20

30

40
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this right of superintendency oyer, or power of re-
moval from public office, except in instances of stat-
utory specifications, has been delegated to the execu-
tive head of the government.”

In view of the care thus taken by that skilled 
jurist and logician to limit the decision to cases 
where the power .of removal was not conferred by

10. statute, we are not permitted to regard it as au-
thority in a case where, as here, there was such a 
“ statutory specification.”  Indeed we are rather 
justified in inferring from his opinion that the 
power of removal could be conferred upon the gov-
ernor by statute.

As we have seen, the narrow question presented 
for solution under this point is, can the legislature 
create a state office to be filled by the governor for 
a fixed term, and clothe the governor as its agent 
with power to remove him for neglect of duty or 
misconduct in office after due notice and hearing, 
without offending against Article I I I  of our consti-
tution?

That Article of the constitution, thus drawn 
under review, has been considered frequently by 
our courts, and its boundaries charted.

In Paul vs. Gloucester County, (1888) 50 N. J. 
L. 585, Mr. Justice Van Syckel speaking for the 

30 Court of Errors and Appeals said : “ This constitu-
tional clause relates only to those powers which, by 
the constitution itself, are assigned to, or which, in 
their nature, pertain to one of the three departments 
exclusively. * * * But there is a multitude of 
governmental duties which have never been and can-
not possibly he performed, either by the legislature 
or by the governor and which are certainly not pre-
scribed by the constitution to the judiciary; * * * 

40 The conclusion is inevitable that this multitude of
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duties was regarded as lying outside of what were 
termed the powers properly belonging to the execu-
tive, legislative and judicial departments, and was 
left by the constitution to be discharged in such 
mode as the law should provide.”

Again in Ross vs. Freeholders of Essex (1903) 69 
N. J. L. 293 it was said that “ the force of this clause 
is, not to confine the legislature to powers which 10 
are legislative, the governor to powers which are ex-
ecutive, and the courts to powers which are judicial, 
but merely to forbid each department to encroach 
upon the powers properly belonging to another. The 
powers properly belonging to each of these depart-
ments and, therefore, forbidden to the others, are 
those assigned under the general terms, legislative 
power, executive power, and judicial power, and 
also those specifically delegated by the constitution 20 
to the senate and general assembly, or to the gov-
ernor, or to the courts.” This was re-affirmed in 
Hudspeth Swayze (1913) 85 N. J. L. 595.

Now in view of the fact that the constitution 
vests the legislative power in. the senate and gen-
eral assembly, the executive power in the governor, 
and the judicial power in the courts, the question 
comes down to this: Is the power of removal in 
question a judicial power in the sense that it prop- ^  
erly belongs to the courts and is forbidden to be 
conferred by the legislature upon the governor? 
We think it is not.

While in our state proceedings under statutes 
conferring quasi-judicial powers upon public boards 
and the like for the removal of officers entitled to a 
hearing are said in some of the cases to be “ judicial 
in character,” yet it has never been ¡held to be an 
exclusive judicial function. Many administrative 
boards exercise “ quasi-judicial functions.”  They *9
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investigate, deliberate and decide; and yet we have 
said that such “ quasi-judicial”  functions are not 
judicial powers in a constitutional sensé. See Erie
K. B. Co. vs. Bd. Pub. U tility  Commr’s (1915) 87 
N. J. L. 443.

In Boss vs. Freeholders of Essex (1903) 69 N. J.
L. 291 it  'was held that the legislature had oonsti- 

10 tütional authority fo r conferring upon a justice of
the Supreme Court »the power of appointing Park 
Commissioners ; so too in the Hudspeth case it had 
authority to clothe the Chancellor with power to 
appoint a citizen jury commissioner. In Bippel vs. 
Prudential Ins. Cô., 85 N. J. L. 395 it was held that 
the legislature had power to confer upon the Chan- 
cellor* as a legislative agent, authority to appoint 
appraisers to appraise the capital stock of life  in- 
surance compauies; so, too, in Re Boebling, 108 
Atl. 359, it was held that the legislature can desig-
nate the Ordinary as an agent to pass upon the ac-
tion of the state comptroller in assessing and levy-
ing tax Upon the transfer of the estates of decedents.

It  thus appearing that the legislature may con-
fer upon the Justices of the Supreme Court and the 
Chancellor powers o f appointment and duties un-
connected with their judicial functions, the ques-
tion presses, can the legislature in a statute creat- 

30 ing an office and conferring the appointing power 
upon the governor, provide therein that the gover-
nor may, in his capacity of enforcing the law, re-
move such officer for a designated cause and by a 
method of procedure judicial in form, without thus 
clothing the governor with judicial power forbid-
den by the constitution? W e are bound to say that 
we think it can. Such a view is at least permissible, 
and our court of errors and appeals has repeatedly 
held that an act of the legislature cannot be de-



63

Opinion.

dared unconstitutional i f  it can be sustained upon 
a view of the constitution that is permissible for the 
legislature to take. Hudspeth vs. Swayze, 85 N. J.
L. 592; Atty. Gen’l vs. McGuinness, 78 N. J. L. 346; 
Atty. Gen’l. vs. McKelvey, 78 N. J. L. 621. Every 
intendment must be in favor of the legislative 
power. Harris vs. Vandeveer, 21 N. J. Eq. 440.

W e have several statutes authorizing the gover- iq  
nor in his discretion to remove statutory officials 
apointed for a fixed term (P . L. 1900 p. 176; P. L. 
1900 p. 481; P. L. 1917 p. 35) and that power has 
been exercised without challenge so far as we are 
aware. I t  seems to be conceded that the legislature 
may Create an office with an indeterminate term 
and dothe the governor with power of removal at 
his discretion, and we cannot see why, i f  that is so 
the legislature may not create an office for a fixed 
term and attach thereto a condition that the gover- 20 
nor may remove the incumbent upon ascertaining 
facts upon which the condition becomes effective, 
without violating the constitutional provision in 
question.

While the decisions in other jurisdictions are not 
harmonious, (as the industry of counsel has 
shown), yet in many states having constitutional 
provisions like our own, the courts have held that 
a. statute authorizing a removal by the governor 30 
for cause does not constitute an encroachment on 
the judiciary in contravention of the constitution.
See Donahue vs. W ill County, 100 111. 94; McMas- 
ter vs. Herald, 56 Kan. 231; State vs. Doherty, 25 
La. Ann. 119; Fox rs. McDonald, 101 Ala. 51; State 
vs. Oleson, 15 Neb. 247; State vs. Hawkins, 44 Oh.
St. 98; Gilbert vs. Salt Lake City Police Oommrs.
11 Utah, 378; Gray vs. McLendon (Ga.) 67 S. E.
859 ; State vs, Frazier (S. D .) 167 N. W . 510.

40
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But the defendant further contends that the 
power of removal in question is unconstitutional be-
cause it attempts to confer upon the governor juris-
diction which the constitution vests exclusively in 
the court for the trial of impeachments. W e think 
not.

Art. Y. Par. I I  of the constitution provides: 
“ The governor and all other civil officers under this 
state shall be liable to impeachment for misde-
meanor in office during their continuance in office 
and for two years thereafter.” Art. V I, Par. 1 pro-
vides that the judicial power shall be vested in cer-
tain named courts, among others, a court for the 
trial of impeachments, and Par. 3 provides that 
the house of assembly shall have the sole power of 
impeaching; that all impeachments shall be tried 
by the senate; and that no person shall be “con- 

20 yicted” without the concurrence of two-thirds of all 
the members of the senate.

It  is quite obvious that the statute does not con-
fer upon the governor the jurisdiction of the court 
of impeachments.

Under the constitution an officer may be im-
peached, not only during his continuance in office, 
but “for two years th e r e a f t e r and there-
fore a power vastly different from that of mere 

30 removal is conferred. Other considerations w ill 
demonstrate that the removal of a commissioner 
pursuant to powers conferred by the Public Utility 
Law is in no sense an impeachment. To remove 
by way of impeachment there must be “misde-
meanor in office” , an essential element of which is 
that there shall be an improper motive or purpose. 
This proceeding is highly penal in its nature, is one 
to which the pardoning power does not extend after
“ conviction” (Constitution Art. V. Par. Par, 9 

40
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and 10) and is governed by the rules of law applic-
able to criminal prosecutions ( State vs. Hasty, 184 
Ala. 212 Ann. Cas. 1916 B p. 703) and the judgment 
may extend “ to disqualification to hold any office 
of honor, profit or trust under this State.” Art. V I, 
Par. 3, Par. 3. On the contrary, the removal by 
way o f the Public Utility law requires only “neglect 
of duty or misconduct in office,” and neglect of duty w  
may be inferred without any finding of improper 
motive or purpose. State vs. District Court, 44 
Mont. 318, Ann. Cas. 1913 B 396; Atty. Gen’l rs 
Jochim, 99 Mich. 358, 23 L. R. A. 699; Goe Hoff-
man, 61 Kan. 265; Lynch vs. Chase, 55 Kan. 367; 
State vs. Wilcox, 78 Kan. 597, 19 L. R. A. (n. s.) 
224. This proceeding is remedial in character 
(State vs. Medler, 17 N. M. 644) and no penalty fo l-
lows except that of removal. It  is not governed by 
the rules applicable to criminal proceedings, due 
notice and a fair hearing being all that is required. 
Ayers vs. Newark, 49 N. J. L. 170; State vs. Med-
ler, 17 N. M. 644, Ann. Cas. 1915 B. 1141.

It  is true that in the Pritchard case the Chief 
Justice said that “ the function to declare an office 
forfeited from malfeasance is obviously judicial in 
its character,” and that it “ is vested in the court 
for the trial of impeachments.” But there the for-
feiture was sought by reason of the officer having 30 
committed a crime, and the Chief Justice was care-
ful to point out in this connection that there was no 
statute authorizing the forfeiture, and that “what 
malfeasance w ill work a forfeiture is no part of the 
lex script a - there is no statute upon the subject.”

The case at bar is far diferent from the Pritchard 
case. Here the statute authorized the removal for 
neglect of duty merely (not necessarily a crime) 
and not necessarily involving improper motive or
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purpose. We think that the extent of the decision 
in the Pritchard case upon this head is that in the 
absence of a statute or a constitutional provision 
for removal (additional to the impeachment pro-
vision) the only method of removal is that provided 
by the impeachment provision of the Constitution. 
And it is to be noted in this conection, that the 

10 Chief Justice rested his decision, in part at least, 
upon the declaration that the determination of 
forfeiture “related to a right of property,” and it 
is further to be noted that later, in Stuhr vs. Cur-
ran (1882) 44 N. J. L. 188, that doctrine was re-
pudiated or at least modified, (Chief Justice Beas-
ley dissenting), the court of errors and appeals say-
ing: “In this country they (offices) are not held 
by grant or contract, nor has any individual a 
property or vested right in them beyond the con- 

20 stitutional tenure and compensation. They are 
mere agencies of a political nature, created by ap 
pointment or election for the discharge of public 
functions.”

From these considerations we think that the gov-
ernor was granted a different and broader power of 
removal than that by way of impeachment, and that 
it was not a grant of power conferred exclusively 
upon the court for the trial of impeachments.

30 The next contention is “that the charges given 
to the defendant do not accuse him of neglect of 
duty or misconduct in office.”

The argument in support of this point is thus 
stated in the defendant’s brief: “The charges pre-
ferred under the statute are insufficient unless, as-
suming their truth, they show the defendant to have 
been individually and personally guilty of neglect 
of duty or misconduct in office within the meaning 

4q of Par. 2 of the Public Utility Act. Failing this, the
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governor was without jurisdiction to make the order 
removing the defendant. * * * An examina-
tion of the charges (says the brief) discloses that 
none of them accuse the defendant personally.
* * * They allege certain acts or neglects to act
on the part of the Board as a board.”

We deem it a sufficient-answer to this argument 
to say that it is mistaken in point of fact. The in-10 
formation shows that the defendant was given a 
notice addressed to him individually, signed by the 
governor, setting forth, among other things, 
that Jersey City had filed with him “cer-
tain charges against you  for neglect of duty and 
misconduct in office as a m em ber of the board of 
Public Utility Commissioners,” that a copy of the 
charges was given to the defendant, and that the 
charges requested the governor to remove the de-20 
fendant for neglect of duty and misconduct in office 
in.certain particulars stated. This we think fairly 
apprised the defendant that he was accused individ-
ually'and personally of neglect of duty and miscon-
duct in office as a member of the board. Moreover, 
the charges specified the particulars of the neglect 
of duty and misconduct in office complained of, with 
such reasonable detail and precision as to fully in-
form him of what derelictions of duty were urged 
against him, and hence were sufficient. 30

Finally, the defendant contends that “the find-
ings of fact do not show defendant to have been 
guilty of neglect of duty or misconduct in office, and 
are not included within the charges served.

We think this contention without substance. The 
governor found the defendant guilty of neglect of 
duty and misconduct in office in his acts and fail-
ures to act as commissioner in several particulars 
set forth in his findings, and these findings are 40

0
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fairly included within the charges served. In  such a 
proceeding no particular formality is essential, so 
long as, upon the whole, it is substantially such as 
is provided for by the statute. Devault vs. Mayor 
of Oamden, 48 N. J. L. 433; Ayers vs. Newark, 49 
N. J. L. 170; Oavanagh vs. Police Commr’s, 59 N. 
J. L. 412.

Of course the question whether or not these find-
ings of neglect of duty and misconduct in office 
were justified by the evidence, is a question not pre-
sented for our consideration in a proceeding such as 
this; indeed the evidence is not before us. As has 
been assumed by counsel, our sole duty on this phase 
of the case is to ascertain whether or not the 
charges, or any of them, accuse of neglect of duty or 
misconduct in office; and if they do (as we have 
found they do), to ascertain whether or not such 

20 charges were found to be true by the governor, and 
it is clear that he found that they were true.

The demurrer must be overruled and a judgment 
of ouster entered against the defendant, with costs.

No t e :
Per Curiam memoranda were filed by the court in 

each of the other cases which were as fo llow s:

30 P e r  Cu r ia m :
This case in all essentials is similar to that of 

McCran, Attorney-General, vs. Gaul, decided this 
day, and for the reasons given in the opinion in that 
case the demurrer in the present case must be over-
ruled and a judgment of ouster entered against the 
defendant, with costs.

40
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Rule for Judgment.

Filed December 29, 1920.

NEW . JE R SE Y  SU PREM E COURT

T h o m a s  F. M o C r a n , Attorney General 
o f the State of New Jersey,

Informant,
v.

A n d r e w  G a u l , J r .

Defendant.

> Warranto
Rule for
Judgment j ç

On Quo

The information in the above cause having1 been 
duly exhibited and the defendant having demurred 
thereto, and the cause being set down for argu-
ment, and argument had thereon by Thomas F. 
MeCran, Attorney General, Informant, and by 
Richard V. Lindabury ¿ind Josiah Stryker, Coun-
sel for defendant, and the court having considered 
the same, and directed that the demurrer be over- ^  
ruled and judgment of ouster entered against the 
defendant, with costs;

I t  is o r der ed that the demurrer SO' entered on 
behalf of the defendant be overruled and judgment 
o f ouster of the defendant from his office, as a 
member of the Board of Public U tility  Commis-
sioners, be entered, with costs.

The Rule for Judgment entered in each of the 
above cases is the same as that above recited except 
fo r difference in name of parties defendant and 
their counsel.

On Motion of

T h o m a s  F . M o C r a n , 30 

Attorney General.
Rule entered this 29th day 

of December, 1920.

No t e :

40
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Judgment of Ouster in Quo W arranto. 

Filed December 29, 1920.

N E W  JE R SE Y  SU PREM E COURT.

10

T h o m a s  F . M c C r a n , Attorney General 
of the State of New Jersey,

Informant,
v.

A n d r e w  G a u l , J r .,

Defendant.

On Quo 
Warranto 

> Judgment of 
Ouster in Quo 
Warranto.

And now, on this day, to wit, the 29th day of 
December, in the year of our Lord, one thousand 
nine hundred and twenty, before the said Supreme 
Court, at Trenton, comes the State of New Jersey, 
by its Attorney General, Informant, and the defend-
ant, Andrew Gaul, Jr., by his attorney aforesaid, 
whereupon all and singular the premises being seen 
and fully understood, and mature deliberation had 
thereon by said Supreme Court, it appears to said 
court here, that the said information in  the nature 
of a Quo Warranto, and the matters therein con-
tained, are sufficient in law for the said State of 

30 New Jersey to have and maintain its aforesaid 
information against the said Andrew Gaul, Jr., and 
the defendant not having answered the same; 
wherefore it is considered and adjudged by said 
court here, that the said Andrew Gaul, Jr. be 
ousted from his office as a member of the Board 
of Public U tility  Commissioners of the State of 
New Jersey, and that the said Andrew Gaul, Jr. 

' do not in an manner, intermeddle with or concern 
himself in and about the office, liberties, privileges4Q .
and franchises of a member of the Board of Public
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U tility  Commissioners of the State of NeV Jersey 
aforesaid, and that he be absolutely forejudged 
and excluded from exercising or using the office 
o f a member of the Board of Public U tility  Com-
missioners of the State of New Jersey aforesaid, or 
all or any of its liberties, privileges or franchises. 
And it  is further considered that the informant do 
recover against the defendant, the sum of $ ,
costs and charges in and about his su;t in this 
behalf expended.

Judgment entered Dec. 29th, 1920.

W m . S. Gumme r e ,
G. J.

Filed Dec. 29, 1920.
Eno ch  L. Joh ns on

Clerk

No t e :
The Judgment of Ouster entered in each of the 

above cases is the same as that above recited except 
for difference in name of parties defendant.

10

20

30

40
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Notice of Appeal.
%

Filed December 29, 1920.

NEW  JERSEY SUPREME COURT

On Informa-
tion, etc.

Notice of 
Appeal.

To Th o ma s  F. Mc Cr a n , Esq., Attorney General:

P l e a s e  t a k e  no t ic e  that the defendant in the 
20 above entitled proceedings appeals to the Court of 

Errors & Appeals from the whole of the judgment 
entered in this cause and states the following 
grounds of appeal:

1. Because the Supreme Court gave judgment
for the informant when judgment should have been 
given for the defendant. \ j

2. Because the Supreme Court adjudged that the 
information filed in said cause set forth facts show-
ing a lawful removal of the defendant from his of-
fice as a member of the Board of Public Utility 
Commissioners of the State of New Jersey.

3. Because the Supreme Court adjudged that it 
appeared on the face of said information that the 
governor had jurisdiction, power and right to re-
move defendant from his said office as a member 
of the Board of Public Utility Commissioners of the

4Qi. State of New Jersey.

Th o ma s  F. Mc Cr a n , Attorney General 
of the State of New Jersey,

X0* Informant-Appellee

A nd r e w  Ga u l , J r v

Defendant-Appellant
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4. Because the Supreme Court adjudged that the 
provision of Section 2 of the act of the Legislature 
establishing said Board, which attempts to confer 
power upon the governor to remove a member of 
the Board of Public Utility Commissioners for 
neglect of duty or misconduct in office, after notice 
and hearing is not unconstitutional and void as an 
attempt to confer upon the Governor jurisdiction 10 
which by Sections 1 and 3 of Article Y I  and para-
graph 11 of Article V  of the Constitution of this 
State is vested solely in the Court for the trial of 
impeachments.

5. Because the Supreme Court adjudged that the 
provision of said Section 2 which attempts to con-
fer power upon the governor to remove a member
of the Board of Public Utility Commissioners for 2Q 
neglect of duty or misconduct in office, after notice 
and hearing is not unconstitutional and void as an 
attempt to confer upon the Governor powers which 
are vested by Article I I I  of said Constitution in the 
Judicial Department of the State Government and 
which, by said Article I I I  the Governor is pro-
hibited from exercising. •

6. Because the Supreme Court adjudged that the 
Notice of the charges and hearing thereon, served 30 
upon the defendant by the governor, a copy of which 
appears m said information, was not insufficient 
in that it failed to charge defendant with any neg-
lect of duty or misconduct in office within the mean-
ing of said act.

7. Because the Supreme Court adjudged that the 
facts found by the Governor in the proceedings for 
the removal of defendant from his said office and 10



Notice of Appeal.

which are set forth in said information, show 
neglect of duty or misconduct in office on the part 
of the defendant within the meaning of Section 2 
of the act above mentioned and are sufficient to sup- 
port the order of removal made by the Governor.

8. Because the Supreme Court adjudged that the 
10 charges given defendant specify and include the

alleged neglect of duty and misconduct in office 
found as a fact by the Governor, on which finding 
the order of removal was based.

9. Because the judgment of the Supreme Court 
adjudged that the defendant usurped and intruded

• into the office as a member of the Board of Public 
Utility Commissioners.

20 19. Because the said judgment of the Supreme
Court was in various other respects contrary to 
law.

L in d a b u r y , D e pu b  & F a u l k s ,
Attorneys of Defendant-Appellant.

[Endorsed— Service of the within notice of appeal
is hereby acknowledged this 29th day of
Dec., 1920 Thomas F. McCran, Attorney

„ Genl.l
30 J

N o t e :

A  Notice of Appeal identical with the one above 
recited, except for the difference in the name of de-
fendant, was filed in the cases in which John W. 
Slocum and Harry L. Knight are defendants ex-
cept that the Notice of Appeal in the Knight case 
was signed by V. Claude Palmer as attorney.

The following Notice of Appeal was filed in the 
40 case in which Mr. Wright is defendant:
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Filed December 29, 1920.

NEW  JERSEY SUPREME COURT.

Th o ma s  F. Mo Cr a n , Attorney General 
■ of the State of New Jersey,

Informant,
vs.

G eo r g e  F. W r ig h t ,
Defendant.

On Information &c. 
Quo Warranto.

Notice of Appeal.

To Th o ma s  F. M c Cr a n , Esquire,
Attorney General.

P l e a s e  t a k e  no t ic e  that the defendant in the 
above stated proceedings appeals from the whole of 
the judgment entered in this cause to the Court of 
Errors and Appeals and states the following 
grounds of appeal:

1. Because the judgment of the Supreme Court 
adjudged the defendant to have usurped and in-
truded into office as a member of the Board of Pub-
lic Utility Commissioners.

2. Because the judgment of the Supreme Court 
adjudged the defendant to have usurped and in-
truded into office as a member of the Board of Pub-
lic Utility Commissioner's, and, during all the time 
since the thirteenth day of October, 1920, upon the 
State of New Jersey, hath usurped, intruded into 
and unlawfully held, used, exercised, and yet doth 
usurp, intrude into and unlawfully hold and exer-
cise said office, to wit, at Trenton, in the County of 
Mercer, in the State of New Jersey.
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3. Because the judgment of the Supreme Court 
adjudges defendant to be an intruder into said office 
and that he be ousted therefrom.

4. Because the said judgment adjudges that Ed-
ward I. Edwards, Governor of the State of New 
Jersey, had jurisdiction, right, power and author-
ity to remove the defendant from said office, by 
virtue of the act of the legislature of the State of 
New Jersey entitled “An Act concerning public 
utilities; to create a board of Public Utility Com-

, missioners and to prescribe its duties and powers’’ 
approved April 21st, 1911, its supplements and 
amendments.

5. Because the said judgment adjudges that Ed-
ward I. Edwards, Governor of the State of New 
Jersey, had jurisdiction, right, power and authority 
to remove the defendant from said office, by virtue 
of the act of the legislature of the State of New Jer-
sey, entitled “An Act concerning public utilities; to 
create a board of Public U tility Commissioners and 
to prescribe its duties and powers” approved April 
21st, 1911, and particularly by virtue of the last 
sentence of paragraph 2 of Section 1 of said act, 
which reads as follows:

“ The Governor mav remove anv commis-30 . J
sioner for neglect of duty or misconduct in 
office, giving to him a copy of the charges 
against him, and an opportunity of being pub-
licly heard in person or by counsel in his own 
defense upon not less than ten days notice.”

6. Because the said judgment adjudged that the 
Governor of New Jersey had power to judicially 
determine whether defendant had been guilty of

0̂ neglect of duty or misconduct in his said office.
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7. Because said judgment adjudged that said sen-
tence of said paragraph of said act of the legislature 
did not conflict with nor violate the provisions of 
paragraph 1 of Article III of the Constitution of 
the State of New Jersey, in that said sentence of 
said act provides for the exercise by the executive 
department of the state powers properly belonging . 
to the judicial department.

8. Because said judgment adjudges that said sen-
tence of said paragraph of said act of the legislature 
does not disobey, conflict with, or is in derogation 
of sections 1 and 3 of Article VI and paragraph 11 
of Article V of said Constitution of New Jersey, 
in that said sentence grants to the Governor of the 
State of New Jersey a jurisdiction and power prop-
erly belonging to the Court for the trial of impeach- 20 
ments, and which by said constitution is exclu-
sively vested in said court.

9. Because said judgment adjudges that the no-
tice of the charges and hearing thereon, served by 
the Governor upon this defendant, as set forth in 
the information, were sufficient to confer jurisdic-
tion upon the Governor to hear said charges.

10. Because said judgment adjudges, that it ap-
peared upon the face of the information that defend-
ant was charged by or before the Governor with 
neglect of duty or misconduct in office.

11. Because said judgment adjudges that it ap-
pears on the face of said information that defendant 
was lawfully removed from his said office, and that 
his term therein had been lawfully terminated. 40
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12. Because said judgment adjudges that the 
facts set forth in said information as being found 
by the Governor in said proceeding for the removal 
of defendant, were sufficient to justify the order of 
removal made by said Governor, and that they 
showed and amounted to neglect of duty or miscon-
duct in office on the part of defendant.

10
13. Because said judgment adjudged that the 

Governor’s order of removal was based upon a find-
ing of neglect of duty or misconduct in office men-
tioned or included in said copy of charges served 
upon defendant.

14. Because said judgment adjudges that it ap-
peared on the face of the information that Edward 
I. Edwards, Governor as aforesaid, had right, power

^  and authority to remove the defendant from said 
office.

15. Because the said judgment of the Supreme 
Court was, in various other respects, contrary to 
law.

W il l ia m I. Le w is  
Attorney of Defendant-Appellant.

30 Service of the within Notice of Appeal is hereby 
acknowledged this 29th day of December, 1920.

Tho mas  F. Mc Cr an, 
Attorney General.

Filed Dec. 29, 1920.
Enoc h  L. Joh nso n,

Clerk.

40 H7649
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Statement of Facts.
The “ Act concerning public utilities; to create a 

Board of Public Utility Commissioners and to pre-
scribe its duties and powers,”  approved April twenty- 
first, one thousand nine hundred and eleven, together 
with its supplements and amendments, provides for a 
commission vested with powers and duties as therein 
specified, consisting of five persons not under thirty 
years af age, who are appointed by the Governor, by 
and with the advice and consent of the Senate, con-
stituted and known as the Board of Public Utility 
Commissioners. They are appointed for terms of six 
years each.

The last clause of Section 2 of the statute provides 
(P. L. 1911, p. 374, S. C. S., 1276), that

“ The Governor may remove any commissioner 
for neglect of duty or misconduct in office, giv-
ing to him a copy of the charges against him 
and an opportunity of being publicly heard in 
person or by counsel in his own defense upon 
not less than ten days’ notice.”

Four such officers of the five provided for by law 
were in office on March 19, 1920, whose terms had not 
then expired, nor had they expired on October 13, 
1920.

John W. Slocum, full term, commenced May 
1, 1915, expires May 1, 1921.

George F. W right, full term, commenced May 
1, .1918, expires M ay 1, 1924.

H arry U. Knight, full term, commenced May 
1, 1919, expires May 1, 1925.

Andrew Gaul, Jr., full term, commenced May 
1, 1919, expires M ay 1, .1925.

These terms, under the statute, for six years may only 
expire otherwise by removal, death or resignation.

On March 19, 1920, the Governor of New Jersey 
mailed to each of the defendants charges of neglect 
of duty and misconduct in office as a member of the
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Board of Public Utility Commissioners, which were 
received by each o f them on the day following, to-
gether with which was enclosed a copy of the charges 
and notice that an opportunity to be heard would be 
given on April 13, 1920, at eleven A . M., at the State 
House, in Trenton. The charges insofar as they were 
confirmed by the findings of the Governor subsequently 
made on October 13, 1920, as set forth in the Informa-
tion and in the order found are, in effect, as follows :

C H A R G E  T H R E E .

That the Board failed to discharge the duty required 
by Article I, Section .17, paragraph ( f)  of the statute. 
Section 17 in the statute, paragraph ( f ) ,  requires that 
whenever in the judgment of the Board it may rea-
sonably be required for the protection of stockholders, 
bondholders or creditors that the Board shall have 
power, after hearing, upon notice, by order in writing, 
to require every public utility as defined in the statute 
to carry a proper and adequate depreciation account in 
accordance with such rules, regulations and forms of 
account as the Board may prescribe; that they shall fix 
proper and adequate rates of depreciation of the prop-
erty in accordance with regulations or classifications, 
which rates shall be sufficient to provide the amounts 
required over and above the expense of maintemr ce 
to keep such property in a state of efficiency corre-
sponding to the progress of the industry.

The statute, in the same section, requires each public 
utility to conform its depreciation accounts to the rates 
so ascertained, determined and fixed, and requires it to 
set aside the moneys so provided for out of earnings, 
and carry the same in the depreciation fund. The in-
come from investment of moneys of the fund is like-
wise required to be carried in the fund, and the fund 
is not to be expended otherwise than for depreciation,
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improvements, new construction, extensions, or addi-
tions to the property of such public utility.

The Governor found, after many public hearings, 
where witnesses were examined in behalf o f each com-
missioner and for them collectively, after examination 
and cross-examination, and arguments of counsel, that 
they had not fixed the amount to be annually appro-
priated by each public utility as a depreciation fund, and 
had not required its establishment; that they had al-
lowed the Public Service Corporation of this State to 
divert from depreciation reserve.

The City of Jersey City charged, and the Governor 
so found, that the Board had failed to carry out the 
requirements of the statute in the section suggested, 
and had not fixed proper and adequate rates o f depre-
ciation for each public utility, nor compelled them to 
set aside the moneys so provided for out of earnings 
and to carry the same in a depreciation fund, and had 
failed to prevent the expenditure of this fund for any 
purpose other than depreciation, improvements, new 
construction, extensions or additions to the property 
of any such company.

The charge, furthermore, was in detail to the effect 
that the Board allowed the Public Service Railway 
Company to divert from depreciation reserve fund 
$500,000 to pay dividends (and that, too, upon watered 
stock), and that the Board on July 10, 1918, at which 
time, according to the pleadings, the defendants, Messrs. 
Slocum and W right, were members thereof, by order 
and report found it to be a paramount duty of a publ'c 
utility for the maintenance of a continuous, safe, ade-
quate and proper service that there be a proper deprecia-
tion reserve maintained, and that in the year 1917 the 
said Public Service Railway Company should have 
credited to such fund $500,000 which was not so used, 
but was depleted for the payment of dividends to that 
amount, adding: “ T o  divert to the payment of divi-
dends moneys credited to or which should go to the 
credit of this reserve, and so destroy the assurance of
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the continuance of safe, adequate and proper service, 
is wholly unjustified and a violation of the paramount 
duty of the utility.”

A fter the hearing as required by the statute, this 
charge was substantiated, as appears by the finding in 
which the Governor found that they had taken no steps 
to compel the refund to this account of the moneys so 
diverted, to the effect that this was neglect and miscon-
duct in office by the commissioners, as set forth in 
Charge Four made by the City of Jersey City.

Charge Three further alleged that in 1917 the Public 
Service Gas Company paid in dividends $816,000, and 
thereby created a deficiency of $225,000 for the year, 
in which year the Company appropriated for deprecia-
tion account only $68,000, and then demanded that the 
Board should allow it $608,000 as an annual deprecia-
tion reserve for the next and the following years.

The charge further continued to the effect that in the 
year 1917, Public Service Electric Company paid $2,- 
620,000 in dividends and appropriated only $813,000 
for depreciation, although the Company’s own estimate 
of the proper amount required it to set aside $2,000,000 
for this account.

C H A R G E  F IV E .

The fifth charge was that the members of the Board, 
in exercising its powers, had applied, as more particu-
larly otherwise set forth in the charges, one standard or 
rule to certain public utilities, and another standard or 
rule to other similar public utilities; that in so doing it 
has unjustly and unreasonably discriminated in favor of 
certain public utilities, particularly in subsidiaries of the 
Public Service Corporation, and against other like utili-
ties of the State. As an example, the charge made was 
that it appears that the action of the Board in using 
eight per cent, as a just rate of return with respect to
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the Public Service Electric Company and Public Service 
Gas Company, while limiting other small and uninflu- 
ential companies to six per cent, and even less, was dis-
crimination, in violation of the statute.

The Governor found that the Board had shown 
undue bias favoritism and discrimination towards sub-
sidiary corporations of the Public Service Corporation, 
or some of them, and against other smaller similar cor-
porations in other parts of the State, by setting up for 
such smaller corporations as a prerequisite to the grant-
ing or maintaining of increased rates and as a basis 
upon which reasonableness of such increased rates is to 
be tested, that the valuation must be made of such 
smaller companies’ property, and limited the said rates 
so that they would not afford over six per cent, thereon; 
whereas they allowed the Public Service Electric Com-
pany to increase rates so as to afford eight per cent, on 
its capital stock, without having made any valuation to 
determine whether such stock would be entitled to said 
return if the rule of valuation applied to the other 
smaller companies was used as a basis in that case; and 
that they have allowed the Public Service Gas Company 
to earn eight per cent.; and have allowed the Public 
Service Railway Company to increase rates and main-
tain the same for an unreasonable time without apply-
ing to said corporations the test of a valuation.

The Governor also found that in the case of some 
small companies the Board has inserted, as a condition 
of granting rates, that the companies should waive 
some of'their legal rights, and has refused or neglected 
to insert reasonable conditions to protect the public 
rights in the orders granting the increase of fares in 
the cases of the Public Service subsidiary corporations.

C H A R G E  N IN E.

This charge was that when the Board decided to 
allow the Public Service Railway Company to disre-
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gard and violate its five-cent municipal ordinance con-
tracts for trolley service, by its order of July io, 1918, 
the Board should have, under the bargaining power 
conferred upon it by Article 2, Section 17, paragraph 
(h ), exacted from the company and inserted in said 
order certain conditions that were necessary to protect 
the public interest.

(a) That the Board failed to require the Public 
Service Corporation to abandon its claim that because 
it is a holding and not an operating company it is not 
bound to submit its books and minutes to the inspection 
of the Board.

(b) The Board should have compelled that corpora-
tion to restore to the depreciation account the $500,000 
diverted therefrom, as set up in the first finding under 
Charge Three, supra, which diversion was known to 
the Board at the time the emergency rate order was 
made by the Board.

(c) That the Company should have been required to 
accept the condition that its obligations under ordi-
nances granting franchises were not binding during the 
actual duration of the war only.

(d) That if the corporation desired to be relieved 
from its obligation as to fares under such franchises, it 
should have been compelled to negotiate a new contract 
either with the municipalities affected or the Board, 
whereby its perpetual right of the streets granted by 
the municipalities as a consideration of the five-cent 
fare agreement should be abrogated and a new arrange-
ment entered into.

(e) That a condition should have been imposed that 
no deficiency based upon an eight per cent, return and 
a five-cent fare should be used as a basis of intangible 
value upon which to fix future rates.

( f)  That the Board should have conditionally re-
quired that upon relinquishment by the State of its right 
to the rate agreed upon in the ordinances, the company 
should relinquish its right that it might never be re-
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quired to render service for a lower rate than originally 
provided.

(g) That the Board should not have allowed the in-
creased rate without requiring a waiver of the claim 
that the franchise had a value.

The Governor found that these charges were sub-
stantiated, in that the Board had failed to require the 
corporation to insert reasonable conditions to protect 
the public rights in the orders granting the increase of 
fares in the cases of the Public Service subsidiary cor-
porations, which is in effect a finding under Charge 
Nine, as above set forth.

C H A R G E  SIX  (a), and C H A R G E  E IG H T  (a)
and (b).

The Board in the case initiated by it relating to the 
Public Service Electric Company showed its bias to-
ward the company and its neglect of its duty to the 
public in the following particulars:

(a) Permitted unreasonable delay in the conduct of 
the case; that while the valuation of the property was 
ordered made in 1911, in a proceeding initiated at that 
time to inquire into the reasonableness of the existing 
rates, yet in the year 1916 the Board, on its own initia-
tive completed a valuation costing the State over $75,- 
000; whereas the Board should have required the com-
pany to prepare a valuation concurrently with that of 
the Board, or have checked up with the experts, so that 
at the completion of the work the company would be 
prepared to make objections to the work of the experts 
of the Board, and has up to the present time allowed 
the company to delay the presentation of its objections, 
and that the matter is still undetermined and unfinished; 
and the charge was further to the effect that such delay 
was a serious failure and neglect of duty on the part of 
the Board, because the determination of the -business and
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property was necessary to determine whether the rate 
for power charged by the Electric Company to the Rail-
way Company was reasonable, and a determination was 
necessary to such a finding before a just rate could be 
fixed for the Railway Company to charge the public.

The Governor found, by his fourth finding, that the 
Board had delayed over a very long period the valua-
tion o f the property of the Public Service Railroad 
Company, and the Public Service Electric Company, 
while holding other and smaller companies to a prompt 
conclusion of their respective valuations; thus finding 
bias as charged. (Charge Six, supra.)

Charge Eight (a) was that the Board failed properly 
to conduct the Public Service Railw ay rate case; that 
it improperly delayed valuation of the railway property 
when it should have made the valuation at the time that 
the Board decided not to consider the five-cent fare 
ordinances with the several municipalities binding as 
made by-the company or its predecessors ; and charged, 
further, that the valuation should have been pushed to 
a prompt conclusion in order to furnish the necessary 
basis for fixing a new rate of fa re ; that such valuation 
should have -been checked up by experts employed by 
the Commission in order to determine how much money 
the company was entitled to earn before the Board 
made orders increasing the rate o f fare and inaugurat-
ing zone fare experiments; and in Item (b) the charge 
was that the Board should have ascertained the value of 
the property of the Railw ay Company before it increased 
the rate from the five-cent rate fixed by the municipal 
ordinance contracts, or at least before it allowed the war 
emergency rate to continue beyond the duration of the 
war emergency period.

The finding of the Governor as to these charges was 
also comprehended within the fourth finding as to de-
lay, showing bias as above set forth.

2
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C H A R G E  S IX  (c).

The Board allowed the Public Service Electric Com-
pany to repudiate contracts with private companies be-
fore expiration (though binding until expiration there-
o f) , without determining that such contracts involved 
unjust and unreasonable discrimination, and allowed 
new retroactive rates to cover power already purchased 
and consumed by customers under contract.

The Governor found, in his fifth finding, as to this 
charge that in fixing electric light rates for the Public 
Service Electric Company, they allowed said company 
to make retroactive the rates so fixed; thus finding bias 
in favor of this particular company.

C H A R G E  E IG H T E E N  (a ), and C H A R G E  E IG H T

d),  (g)> (h ).

That the Board has pursued, particularly with ref-
erence to the matters of the Public Service Railway, 

• Gas and Electric Companies, a vacillating and uncer- 
td-n policy, embarrassing representatives of the munici-
p a l ties, leaving the exact nature of the proceedings in 
grave doubt, preventing the joining of a definite issue 
in such cases as between corporations and the public, par-
ticularly that the Board, in the matter of the Street Rail-
way Company has put in force seven different rates of 
faie in the space of a little over one year, and is plan-
ning to establish another rate.

The Governor found, by his sixth finding, that the 
Public »Service Railway Company within one year had 
put into force seven different rates of fare without any 
sufficient reason therefor, and without testing any of 
said rates by the rule of six per cent, upon the valuation, 
which was applied to other corporations; thereby caus- 
ing great and unnecessary inconvenience to the public.
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C H A R G E  E IG H T  ( j) ,  (k ), (1)

That the Board failed to properly conduct the Public 
Service Railway rate case, proceeding on its own mo Jon 
(after application had been made, and refused to re-
turn to the flat fare system from the zone system then 
in effect), to make an order requiring the Public Service 
K'trlw-'v Company to continue the zone fare schedule 
or adopt a new schedule o f zoire fare rates which it 
specified, and which had not been the subject of inquiry 
by the company for the municipalities interested; that 
prior to making said order, which order was made sub-
sequent to September 4, 1919, as appears by Item (i)  of 
Charge Eight, the Board, in thus establishing a new 
zone schedule, refused to allow evidence growing out 
of the actual experience under the original zone fare 
order of July 10, 1918, to be presented, to prove that 
the new zone fare schedule suggested by the Board 
would bring in even less money than the original zone 
fare schedule; that the Board should not have made such 
order without a hearing of the municipalities interested 
and an. opportunity to present evidence as to the actual 
operation of the first zoning fare plan, which evidence 
was exclusively within the knowledge of the company 
and municipalities, and was necessary to the Board that 
it might make an intelligent estimate of the property, 
financial and other results of the new zoning fare.

(k) That the Board fixed said zoning rates without 
ascertaining whether the rate for power supplied to the 
Railway Company by the Public Service Electric Com-
pany was a just and reasonable rate.

( l ) That the Board refused the repeated applica-
tions of counsel for the municipalities interested, that 
the Board should first require the company to make for-
mal application to modify existing rates by ordinance 
or by the Board’s own order, and then allow issue to 
be joined on the rates so applied for, as required by the 
statute.
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The Governor, -by his seventh finding, held that they 
inaugurated several different zone fare experiments upon 
all of the street railways o f the Public Service Rail-
way Company in the State of New Jersey, without 
proper reason therefor, and one of said zone fare tariffs 
was put into effect without giving to the public and pri-
vate parties interested an opportunity to be heard there-
on; contrary to the express provisions of the statute, 
v iz .: subdivision (8) of Section 17 of Article 2, which 
provides that the Board shall have power, on written 
complaint or upon its own initiative, to hear and deter-
mine whether the increase, change or alteration is just 
and reasonable.

C H A R G E  E IG H T  (m ), (p), A N D  C H A R G E  
E L E V E N  (e).

That the Board allowed a schedule of rates to be 
filed by the Public Service Railway Company by order 
of May 2, 1919, enabling the company to charge full 
rates for children in the City of Newark, instead of the 
special rates which the company had been theretofore 
charging, and which the company was bound by con-
tract to maintain; and that

(p ) The Board, in the case of the Public Service 
Railway Company adopted zone fare schedules on the 
theory that it is equitable that car-riders should pay in 
accordance with the service rendered, yet disregarded 
this principle in the case of the Trenton and Mercer 
County Traction Company, and compelled the car- 
riders of Trenton to make up in increased fares large 
deficits incurred by that company in the operation of 
various suburban lines outside o f the city.

And Eleven (e). That the Board permitted the Pub-
lic Service Railway Company to charge full fares for 
children in Jersey City while permitting less rates of 
fare to be charged in Newark; unreasonably discrimi-
nating against the public in one community as against 
another.
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The three charges above constituting bias and unjust 
discrimination.

The Governor held, in finding eight, “ They have dis-
criminated between different municipalities, or the 
patrons of the street cars therein, by prescribing vary-
ing rates o f fare for school and other children.

C H A R G E  S E V E N T E E N  (a).

The City charged that the Board failed to submit to 
the Legislature, as required by Article I, Section 14 of 
the Public U tility Law, recommendations for changes 
in the law to give the Board powers in respect to which 
the existing law has proved defective and which addi-
tional powers are necessary to protect the public in-
terest, particularly.

(a) That the Public Service Corporation, claiming 
to be a holding company owning the stock o f the sub-
sidiary operating companies, should have been required, 
by new legislation, on recommendation o f the Board, 
to furnish statements of receipts and expenses o f the 
holding company as an essential part of the evidence 
upon which the Board would be enabled to fix just and 
reasonable rates to be charged by the subsidiary com-
panies, and the charge further was to the effect that the 
holding company, v iz .: the Public Service Corporation, 
had denied the jurisdiction of the Board to investigate 
the companies rates and expenditures, or any other facts 
pertaining to the holding company’s business, on the 
ground that the statute gives the Board no jurisdiction 
over holding companies, and that it was the plain duty 
of the Board to recommend legislation to cure this 
difficulty.

The Governor found, by his ninth finding, that the 
defendants failed to' discharge the duty required by the 
statute o f recommending to the Legislature such changes 
in the statute as had been shown to be necessary or ad-
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visable by their experience in administering- the same, 
enumerating as an instance, the claim made by the Pub-
lic Service Corporation that a holding company like it, 
which holds all the stock of the subsidiary gas, electric 
light and street railway corporations, is not a public 
utility within the definition of the statute, and that 
therefore the Board, as claimed, was unable to compel 
such corporation to disclose information which would 
be useful and might be necessary in passing upon the 
reasonableness of the various applications of the sub-
sidiary companies.

C H A R G E  F IF T E E N .

The City charged that the Board allowed a certain 
amount  ̂ of bonds and stock to be issued and sold to 
obtain money to put up the Public Service Terminal in 
Newark. When this terminal was finished it was al-
leged the Board should have ascertained whether the 
entire amount of money so1 authorized had been ex-
pended in the construction of the terminal. This the 
Board failed to do and later on, about M ay 6, 1918, 
when to the knowledge of the Board $536,000 of the 
money so authorized to be raised, it appeared, had not 
been so expended, but had been used by the company 
as working! capital, without right so to do, no action 
was taken on the information conveyed to the Board by 
the company by letter on said date. It was charged 
in this connection that the Board should have required 
the money to be paid over to the Public Service Cor-
poration, which had-purchased the securities of the T er-
minal Company, and should have required the Railway 
Company to cancel securities to that amount, or should 
have required that the said amount of $536,000 should 
have been set aside as a sinking fund to redeem said 
securities, or should have deducted said amount from 
the securities subsequently authorized to be issued, and
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that the Railway Company, with which the Terminal 
Company had been merged, should have applied for 
-additional money for -working capital, and been heard 
on its merits if  the money was needed by the Railway 
Company.

The Governor found, by his tenth finding, that the 
Commissioners allowed moneys raised upon bond issues 
for the construction o f permanent improvements to be 
diverted to the account o f working capital, instead of 
compelling said moneys to be used in canceling securi-
ties upon which said moneys were raised, and passing 
upon the propriety of additional working capital in a 
proceeding for that purpose.

C H A R G E  O N E .

The City alleged that the Board ignored and failed 
to carry out the principal object and purpose of its 
creation to act as an administrative body representing 
the public on its own initiative and complaint to ascer-
tain and enforce the public rights, but instead assumed 
itself to be a court and its members judges and placed 
all before it in the position of contending bodies; there-
in7 converting the proceedings, which were intended to 
be informal, expeditious and inexpensive, into proceed-
ings to the contrary; citing as an example, the Public 
vService rate case, which commenced on July io , 1918, 
m d is still unfinished, after ten thousand pages and over 
of testimony have been taken, and done in such a man-
ner as to cost the municipalities interested over $100,- 
000.

The Governor found, by his eleventh finding, that 
the Commissioners so administered the statute as to 
establish the practice of unnecessarily long, tedious and 
expensive processes, instead of administering the act as 
an administrative body charged with protection of the 
public interest, which was their duty under the decision
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of the Supreme Court in the case of O’Brien vs. Public 
Utility Board, 92 Law, pages 44 and 587.

C H A R G E  T W O .

The City charged that the Board showed bias towards 
the Public Service Railway Company by employing as 
its own experts to check up and verify the claims of the 
CQmpanyxand to testify on behalf of the Board, three 
experts who had been extensively employed profes-
sionally by public service corporations in various parts 
of the country, to back up the claims of such corpora-
tions in late cases, in which employment such experts 
had committed themselves to theories and principles of 
valuation which are held by public service corporations, 
and against the principles of valuation which make for 
the public interest. The charges particularized as to A.
S. Richey, employed in the emergency rate cases in the 
application of the Public Service Railway Company for 
increased fares, who was an expert employed and paid 
by the company, and who had been extensively employed 
by public service corporations in such cases.

( The Governor found, by his twelfth finding, that the 
Commissioners knowing the facts, in fixing rates and 
valuations, employed experts who were unduly biased 
and committed to the corporations’ point of view.

The Governor further found, by his thirteenth find-
ing, that the Commissioners discriminated between cor-
porations in granting promptly the applications of the 
Public Sei vice Gas, Electric and Railway Companies for 
increased rates within a few weeks after said applica-
tions were made, while the case of the New Y ork Tele-
phone Company, which was closed in December, 1919, 
was still undecided.

By reason of the findings aforesaid the Chief E x -
ecutive found that the Commissioners have been guilty 
of neglect of duty and misconduct in office, affecting
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the rights of the public, and the investments of capital-
ists, and thereupon removed them from office as appears 
by the notice of removal filed with the Secretary of 
State and served upon the Commissioners (copy of 
which is incorporated in the pleadings on and as of 
October 13, 1920).

) pi ' * >,' | I Ks ;

R E C A P IT U L A T IO N .

The first finding was that the Board had permitted 
the misuse of depreciation * funds in accordance with 
Charge Three (a) and Charge Nine (b).

The second finding was that they had permitted dis-
crimination in returns on the investment in public util-
ities, discriminating in favor of Public Service subsid-
iaries and against smaller companies, permitting eight 
per cent, return in the one case and six per cent, in the 
others, without any valuation to determine whether the 
Electric Company stock would be entitled to said return 
of eight per cent, if the rule of valuation applied to the 
other smaller companies was used as a basis, and that 
they have allowed the Public Service Gas Company to 
earn eight per cent., and have allowed the Railway Com-
pany to increase rates and maintain the same for an un-
reasonable time, without applying to said corporations 
the test of the valuation.

The third finding was that the Commissioners re-
quired some small companies, as a condition of granting 
rates, to waive legal rights, but did not do so as to the 
Public Service Corporation, or its subsidiaries, in ac-
cordance with Charge Nine (a) and (g ).

The fourth finding was that the Commissioners de-
layed in making valuations of the Public Service Rail-
way and Electric Companies, thereby discriminating 
against smaller companies, holding them to strict valua-
tions, in accordance with Charges Six  (a) and Eight 
/a).

3
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The fifth finding was that they permitted the Public 
Service Electric Company to make retroactive rates a f-
fecting electricity previously consumed, in accordance 
with Charge Five (c).

Finding number six found that they had permitted 
seven different rates of fare in railway companies in one 
year without the test of six per cent, return upon valua-
tion, in accordance with Charges Eighteen (a) and 
Eight ( f ) ,  (g ) , (h ).

The seventh finding was that they had experimented 
by permitting charges as per zone fare service without 
proper reason, and without adequate hearings, in ac-
cordance with Charge Eight ( j ) ,  (k ) , (1).

The eighth finding was that they discriminated be-
tween municipalities by varying rates of fare for chil-
dren, that is, permitting Newark children to have the 
benefit of a lower fare as school children, than in other 
municipalities, in accordance with Charges Eight (m) 
and (p), and Eleven fie).

The ninth finding was that they had failed to make 
recommendations to the Legislature, particularly in 
failing to request legislation to bring the Public Service 
Corporation as a holding company clearly within the re-
quirements of the statute as a public utility company, in 
accordance with Charge Seventeen (a) and ( f) .

The tenth finding was that the money permitted to be 
raised -by the Public Service Terminal Company by bond 
issue, was permitted to be diverted to working capital 
and not funded and paid off in the proper manner, in 
accordance with Charge Fifteen.

The eleventh finding was that the Commissioners fail-
ed to act under the statute as an administrative body, 
in accordance with the O ’Brien case, in which Mr. Jus-
tice Swayze, speaking for the Supreme Court, held that 
the intent of the legislation was to subject corporations 
to public control, so that the Board charged with the 
interests of the public might, among other methods pur-
sued, act upon its own initiative in behalf of the public
I H.-. v" . .> SgS . £ r\ ' • • . • • *. ■- m, ^bL ' . __ ,
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rather than as a judicial body, in accordance with Charge 
One.

The twelfth finding was that biased experts were em-
ployed by the Board, known to them to be, by reason 
of previous service and experience, and announced 
theories as to rate making by public utilities, biased in 
favor of such corporations, in accordance with Charge 
Two;

The thirteenth finding was that the Board had dis-
criminated in favor of the Public Service subsidiaries 
in permitting increased rates to be charged by them for 
service, while delaying unreasonably in the case o f the 
application o f the New Y o rk  Telephone Company, per-
mission to charge increased rates-; which finding may 
be found as a consequence of and in support of charges 
of general discrimination as between public utilities per-
mitted and exercised in this State.

I.

Neglect of Duty or Misconduct in Office 
as Related to the Charges 

and Findings

Section 2 o f the Public U tility Act; S'. C. S., j 2'7a , 
provides “ The Governor may remove any commissioner 
for neglect o f duty or misconduct in office * *’ * “

Article 5, Section i f ,  o f the Constitution provides 
that impeachments should be for “ misdemeanor hi 
office.”

Mr. Throop in his treatise on the law relating to 
public officers, Sec. 856, quoting the authorities therein 
cited, sets forth that “ E very public officer commits a 
misdemeanor who; in the exercise or under color of 
exercising, the duties of his office, does an illegal act or 
abuses any discretionary power with which he is in-
vested by law from an improper motive, the existence
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of which motive may be inferred either from the nature 
of the act or from the circumstances of the case. But 
an illegal exercise of authority caused by a mistake in 
the law, made in good faith, is not a misdemeanor 
within this article.” The article referred to is entitled 
“ Criminal Proceedings Against Public Officers.”

The provisions in the United Statés Constitution are 
that impeachments are for treason, bribery, and other 
high crimes and misdemeanors. ?

Mr. Mechern, in Sec. 472 of his work on “ Public 
Offices and Officers,”  states : that “ It seems to be settled 
that there are no crimes against the United States, ex-
cept such as are expressly made so by act of Congress.” 
Citing Wharton’s Criminal Law, Secs. 163, 164, he 
further states : “ Acting upon this rule, it is maintained 
by a large class of constructionists that impeachments 
can be had only for acts which are indictable, and that 
unless the crime is especially named in the Constitution, 
impeachments, like indictments, can only be instituted 
for crimes committed against the statutory law of the 
United States.” Citing Prof. Dwight, 6 Am. L.'Reg. 
(N. S.), 257. Continuing, he writes: “ But, on thé
other hand, a more liberal view is maintained with great 
plausibility and force. The supporters of this view 
maintain that impeachable crimes and misdemeanors 
cannot be limited to those only which are expressly 
made so by statutory enactment, but that, to use the 
language of one writer, ‘An impeachable high crime or 
misdemeanor is one in its nature or consequences sub-
versive of some fundamental or essential principle of 
government, or highly prejudicial to the public interest, 
and this may consist of a violation of the Constitution, 
o f law, of official oath or of duty, by an act committed 
or omitted, or, without violating a positive law, by the 
abuse of discretionary powers from improper motives 
or for an improper purpose.’ ” Citing an article by 
Judge William Lawrence, of Ohio, 16 Am. L. Reg., 
641 (N. S.) ; and Pomeroy’s Constitutional Law, 765.
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Acting- under the Constitution of the United States 
on M ay 19, 1789, Mr. Madison moved, in the House of 
Representatives, that there should be established in the 
Executive Department a Department of Foreign A f -
fairs with an officer at the head of it, who should be 
appointed by the President, by and with the advice and 
consent of the Senate, and removable by the President. 
Mr. Smith, of South Carolina, said he had doubts 
whether the officer could be removed by the President. 
He apprehended that he could only be removed by an 
impeachment before the Senate, and that, being once in 
office, he must remain there until convicted upon im-
peachment, and he wished the gentlemen would con-
sider this point well before deciding it (First Lloyd’s 
Cong. Reg., pp. 350, 351). Then, as set forth in the 
opinion of Mr. Justice Peckham, in Parsons vs. United 
States, 167, U. S. 324, on page 329, “ there ensued a 
debate lasting many days, the result of which was that 
it was established by the legislative department that 
they had the authority to empower the President to 
remove from office.” Mr. Justice Peckham says, on 
page 330, that “many distinguished lawyers originally 
had very different opinions in regard to this power from 
the one arrived at by this Congress, but, when the ques-
tion was alluded to in after years, they recognized that 
the decision of Congress in 1789 and the universal prac-
tice of the government under it had settled the question 
beyond any power of alteration.” He quotes Mr. Jus-
tice Thompson, In re Hewnen, 13 Pet. 230, 239, in 
saying that the power of removal, in the absence of hi 
constitutional provisions, was a statutory regulation, 
or seemed to be an incident to the power of an appoint-
ment.

It is unnecessary to cite examples of removals from 
office by the President, but to merely call the attention 
of this court to the fact that such removals take place 
for other causes than those enumerated, as subject to 
the power of impeachment under the Constitution of
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the United States, but that such removals may be made 
at the pleasure of the executive, or for the reasons ser 
forth in the statute having reference to such office and 
appointment thereto and removal therefrom.

Mr. Throop, in Sec. 367, as to removal of officers, 
says: “ Where such an official act or omission has
occurred (that is, in his official character), the officer 
may be removed therefor without reference to the ques-
tion whether it was done maliciously or corruptly.

In State vs. Bberhart, 116 Minn. 316, 30 L. R. A. 
(N. S.), 788, it is stated that the terms “ malfeasance” 
and “ nonfeasance” have no technical meaning in the 
sense in which they are employed. Conviction of a 
crime is not essential. General incompetence and ne-
glect of duty constitute sufficient grounds for removal.

Mr. Mechem, in Sec. 457, states: “ Misconduct, will-
ful mal-administration or breach of good behavior in 
office do not necessarily imply corruption or criminal 
intention. The official doing of a wrongful act or the 
official neglect to do an act which ought to have been 
done will constitute an offence, although there was no 
corrupt or malicious motive.”

Under Chap. 239 of the Laws of Kansas for the year 
1889, where the Governor was authorized to remove 
from office, as therein provided, for official misconduct, 
upon the grounds of corruption, veniality, inefficiency, 
official misconduct, immorality or inattention to duties, 
the Supreme Court of Kansas in 1889, in the case of 
Yeo vs. Hoffman, 61 Kansas 265, held that wrongful 
intent or fraud, on the part of the officers subject to 
charges and removal, need not be shown. Counsel con. 
tended in that case that errors of judgment or negli-
gence, attributed to a misconception of duty without 
fraud, was insufficient to remove, but the court held 
otherwise. The court quoted approvingly from the 
case of Lynch vs. Chase, 55 Kansas 367, 368; 40 Pac. 
669, as follow s: “ In a summary proceeding for the
removal of officers under the statute the same formality
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and precision are not required as in a trial before a 
court, and the . Accused cannot claim the benefits, inci-
dents and common law rights pertaining to such a trial

Misconduct in office is defined in the case of Etzler 
vs. Brown, 58 Fla. 418; 138 Am. St. Rep. 113; to in-
clude such acts as amount to a breach of the good faith 
and of the right action that are tacitly required of all 
officers.

The statute under consideration in this case, how-
ever, provides for removal from office for neglect as 
well as misconduct.

“ T o  neglect’’ is defined in the case of the New York 
Guarantee and Indemnity Co. vs. Gleason, 53 How. 
Prac. 122, 125, to be such neglect as “ to omit by care-
lessness or design (Webst. Diet.), not of necessity, and 
there can be no possibility of neglecting to do that which 
cannot be done. The word “ neglect” imports some-
thing more than the word “ omit,” and it must be be-
cause it imports that the party had opportunity to do 
the thing which he omitted to do. If he did not have 
the opportunity to do it, it cannot be said that he neg-
lected to.

Neglect is defined in Words and Phrases, 4740, as 
that which imports a want of such attention to the 
nature or probable consequence of the act or omission 
as a 'prudent man ordinarily bestows in acting* in his 
own concerns.

In the case of Attorney-General vs. Jocham, 991 Mich. 
358; 5,8 N. IV. 611, 617; 23 L. R. A. 699; 41 Am. 
St. Rep. 606; it is said that neglect as applied to a pub-
lic officer means a failure on his part to do and per-
form some of the duties of his office, and when such 
neglect from the gravity of the case or the frequency of 
the instances, becomes so serious in its character as to 
endanger or threaten the public welfare, it is gross 
within the meaning of the law, and justifies interference 
of the executive upon whom is placed the responsibility 
of keeping the affairs of the State.
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- It will be noted that our statute does not make it es-
sential that the neglect or misconduct should be willful, 
but classes “ neglect” to be a neglect or misconduct o f 
the most ordinary kind. “ It is not every intentional 
act that is w illful.”  Words and Phrases, 2d Series, 
1,295. The word “ w illfu l” is a much broader term 
than the word “ intentional.” State vs. DeLisco, 75 L. 
808; 60 A. 218,222.

In State vs. Martin, 61 So. 491, it was held that 
“ w illful neglect of duty” did not necessarily import 
evil motive to make the officer guilty thereof. The 
case was under a statute where an officer might be, 
among other things, removed for w illful neglect of 
duty, corruption in office, incompetency or intemper-
ance, &c. The Supreme Court o f Alabam a distin-
guished between “ w illful neglect o f duty” and “ neg-
lect” saying that the sheriff in the case in question was 
not guilty of w illful neglect, but was guilty of neglect, 
saying that he was patently negligent, that his fault lay 
in his want o f prudence. H e did not appreciate the 
hazard incurred nor realize the elements o f his obli-
gations. He was, therefore, negligent in the perform-
ance of his duty, but not w illfully neglectful thereof. 
H e did not conceive, as a full performance of duty re-
quired he should do the great necessity of diligent sur-
veillance of all articles and things entering his jail. The 
Court further said the most competent may be negli-
gent, and that it, therefore, does not necessarily mean 
incompetency.

It may be true that the assigned causes for removal 
in the instant case are to some extent similar to those 
causes that would constitute “ misdemeanor in office” 
in that they are both prejudicial to  the public interests, 
but it is submitted that the assigned cause for impeach-
ment would involve something penal in its nature, at 
least would involve an act or acts flowing from a will-
ful intent, and it is significant and stress is laid on the 
fact that the I 0.9 lain re in a •.signing the causes that
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would justify  removal under this statute, i. e., neglect 
of duty and misconduct in office, refrain from using 
the word “ w illfu l.”

The defendant Gaul, in the Supreme Court brief 
filed in his behalf, cited the case of State vs. Hastings, 
55 N. W. 774, where the Supreme Court of Nebraska 
distinguished between impeachable offenses and those 
not so, making the distinction because of the willfulness 
with a corrupt intention, or the lack of it, to be the 
theory of difference. The Court sa id :

“ It may be safely asserted that where the act 
o f official delinquency consists in the violation of 
some provision of the Constitution or statute, 
which is denounced as a crime or misdemeanor, 
or where it is a mere neglect of duty w illfully 
done with a corrupt intention, or where the neg-
ligence is so gross and the disregard of duty so 
flagrant as to warrant the inference that it waso
w illful and corrupt, it is within the definition of 
a misdemeanor in office; but where it consists of 
a mere error of judgment or omission of duty 
■without the element of fraud, or zvhere the negli-
gence is attributable to a misconception of duty 
rather than a willful disregard thereof, it is not 
impeachable, although it may be highly prejudi-
cial to the interests of the State 

The same distinction was made by the Court below, 

where it sa id :
“ T o remove by way of impeachment there 

must be'. 'misdemeanor in office,’ an essential 
element of which is that there shall be an im-
proper motive or purpose. This proceeding is 
highly penal in its nature, is one to which the 
pardoning power does not extend after 'convic-
tion,' and is governed by the rules of law ap-
plicable to criminal prosecutions, and the judg-
ment may extend to 'disqualification to hold any 
office of honor, profit or trust under this State.’

4
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On the contrary, removal by way of the public 
utility law requires only ‘neglect of duty or mis-
conduct in office,’ and neglect of duty may be 
inferred without any finding of improper motive 
or purpose. This proceeding is remedial in char-
acter and no penalty follows, except that of re-
moval. It is not governed by the rule applicable 
to criminal proceedings, due notice and a fair 
hearing being all that is required.”

In W ords and Phrases, misconduct in office is defined 
as based on the decision o f Yoe vs. Hoffman, 61 Kansas 
265; 59 Pac. 351, to be that something which amounts 
to a breach o f the conditions tacitly annexed to the 
office, and includes any wrongful act or official omission

to perform an official duty.
W ith these legal definitions in mind, we turn to the 

charges made by the City of Jersey City before the Gov-
ernor, and his, findings consequent thereon as previously 
set forth in this brief, to consider whether the Chief 
Executive had jurisdiction to remove the defendants 
from office for neglect or misconduct in office.

II.

Powers of the Board of Public Utility 
Commissioners.

R eferring to the statute under which the Board was 
empowered to act, it is the contention o f the appellee 
that the phrase “ the Board shall have power, con-
tained in Sec. 16 and Sec. 17, should be construed to be 
not merely power, but duty or obligation, under the the-
ory that such power is to be exercised for the public 
good. It is, therefore, not discretionary, but impera-
tive. Commonwealth v. Marshall, 3 Wkly. Notes cos. 
182, 185.

In the case of Gilmore v.\City of Utica, 121 N. Y. 
561, 568; 24 N. %  1009, 1011, it was held that “ gen-
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eral permissive words used in the statutes conferring 
power and authority upon public officers or bodies will 
be held to be mandatory where the act authorized it to 
be done and concerns the public interests or the rights 
of individuals.”

It is further contended that, aside from the express 
duty placed upon the Board, there is an implied duty to 
see that the utilities, regulated by the act, shall perform 
the functions therein required of them and refrain from 
doing those things which are prohibited. The power in 
the nature of a duty conferred upon the Board compre-
hended within the meaning of that term, must be con-
strued in the light o f the foregoing, but not merely a 
power to regulate, but as stated, a duty to supervise, 
direct and perform.

Subdivision F  of Sec. 17, prohibits the use for main-
tenance of funds which should go into the depreciation 
reserve to be diverted for other purposes, and the Gov-
ernor found that such misuse occurred in his first find-
ing under Charges Three (a) and Nine (b ), in which 
charges the report and order of the Commissioners .of 
July 10, 1918, in the Em ergency Rate case was cited, 
wherein and whereby it appears that they called atten-
tion to the depletion o f the depreciation reserve of the 
Public Service Railway Co. to an amount exceeding 
$500,000, which was used to pay dividends. They deo- 
recated this act, but to the time of the filing of the 
charges had not required the maintenance of the re-
serve fund as directed by the statute, and were, in this 
respect guilty, the Governor so found, o f a violation 
of the statute.

The second finding, under Charge Five (a) was that 
there was unjust discrimination permitted as to the re-
turns allowed public service subsidiaries, as distinguished 
from smaller companies, and unreasonable delay with-
out valuation test in the increasing of the rates o f the 
Public Service Railway Co.
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Under the eighth finding, Charges Eight (m) and 
Eleven, unjust discrimination was charged and 
found” in favor of the inhabitants of the munici-
pality of Newark as against the inhabitants of other 
municipalities in the varying rate of fare permitted to 
be charged for carriage of school and other children, 
contrary to the provisions of Section 18 of the statute.

It was charged in Seventeen (a ), ( f ) ,  and by the 
Ninth finding found to be true that the Commissioners 
had failed to make recommendations to the Legislature 
for necessary supplements to the statute to carry out 
these purposes, as required by the statute itself, particu-
larly with reference to comprehending within these 
terms the Public Service Corporation which claims ex-
emption by reason of being, as it claims, a holding com-
pany and not a public utility.

The Fifteenth Charge and the Tenth Finding was 
that the money raised by bond issue for a terminal 
building in Newark was permitted to be diverted to 
working capital and not required to be restored thereto, 
contrary to the rules of the Board, which was found 
to be such neglect and misconduct on the part of the 
Commissioners as to justify the finding.

The Governor found in Finding Eleven that they 
had failed to act as an administrative body, as the court 
in the O ’Brien case, pointed out, in violation of their 
duties, as by Charge One.

In his twelfth finding, under Charge Two, he found 
them guilty of employing biased experts, which was 
according to knowledge, as appears by the charges.

These specified findings alone consequent upon the 
charges in each case are sufficient, under the definitions 
set forth above, to justify the action of removing for 
neglect and misconduct within the legal meaning of 
those terms, as they are distinguishable from misde-
meanor in office as applied to the impeachment process.
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III.

The Statutory Power of Removal Conferred 
Upon the Governor Is Not an Exclusive 
Judicial Power Under the Constitution.

Section 2 of the Public Utility Law provides that 
the removal must be -preceded by giving to the officer 
a copy of the charges against him and an opportunity 
of being publicly heard in person or by counsel in his 
own defense, on not less than ten days’ notice.

The Constitution of this State, by Art. I l l ,  Sec. i, 
provides that the powers of the government shall be 
divided into three distinct departments— the legisla-
tive, executive and judicial; and practically all of the 
State Constitutions contain a similar provision; and 
this clause provides that no person or persons belong-
ing to, or constituting one of these departments, shall 
exercise any of the powers properly belonging to either 
of the others, except as therein expressly provided.

In Art. V I, par. i, the judicial power is vested in 
the courts there enumerated, including, after reference 
to the court of last resort, a provision for a court for 
the trial of impeachment, the functions of which, in de-
tail, are set forth in Sec. 3 of par. 1 of the same article.

The question for consideration is, has our funda-
mental law limited the power of removal from office, 
in cases like the one at bar, to the process of convic-
tion after impeachment by the court provided for the 
purpose.

In the case of Paul vs. Gloucester, 50 Law 585, the 
Court of Errors said, page 610, that the clause in the 
Constitution as to the distribution of powers, relates 
only to those powers which by the Constitution itself 
are assigned to, or which, in their nature, pertain to 
one of these departments exclusively; and added that 
“there is a multitude o f governmental duties which 
have never been and cannot possibly be performed,
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either by the Legislature or by the Governor, and which 
are certainly not prescribed by the Constitution to the 
judiciary. Y et the Constitution vests all the legisla-
tive power, of which it here speaks, in the Senate and 
General Assembly, all the executive power in the Gov-
ernor, and all the judicial power in the courts. The 
conclusion is inevitable that this multitude of duties 
was regarded as lying outside of what were termed 
the powers properly belonging to the executive, legis-
lative and judicial departments, and was left 'by the 
Constitution to be discharged in such mode as the law 
should provide.” Adding, that all three departments 
of government made contracts for the State and entered 
into other functions which were not exclusively perti-
nent to any department, but which, perhaps, in each 
case contain features pertaining to the functions of all 
or any other department.

That case was followed by the Court of Krrors in 
the cases of Ross  vs. Freeholders, 69 Law  293, and 
Hudspeth  vs. Swayze, 85 Law, p. 595.

In the last-named case Chancellor W alker said that 
the clause of the Constitution in question merely for-
bade each department to encroach upon the powers 
properly belonging to another. ‘ ‘These powers,” he 
said, “ were those assigned under the general terms 
legislative, executive and judicial, and also those speci-
fically delegated by the Constitution to the Senate and 
General Assembly, or to. the Governor, or to the 
courts;” adding that the powers are not narrow and 
limited, but broad and comprehensive.

A  number ôf States contain constitutional provisions 
authorizing removals from office by the Governor or 
by other officials, but the classification of the procedure 
has been variously denominated as judicial or execu-
tive and administrative. In our own State Chief Jus-
tice Beasley, in the Pritchard Case, in 7 Vroom , p. 101 
(36 Law ) ,  held that the function was exclusively ju-
dicial. That was a quo warranto proceeding where the 
question of the right of Governor Parker to remove a
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State officer without charges or hearing, because of 
conviction of crime, was under consideration. In that 
case, as was pointed out in the opinion, the statute 
which authorized the reorganization of a local city gov-
ernment did not authorize the executive to remove an 
official, and on advice o f Attorney-General Gilchrist he 
did so because of the criminal conviction referred to. 
There was no express authority in the fundamental or 
statutory law authorizing the act of removal in this 
manner. But although there was no such explicit au-
thority, and the court held, in effect, that because of it 
the removal had not taken place and judgment was 
therefore rendered for the officer, nevertheless the 
Chief Justice discussed the quality of the gubernatorial 
act for the purpose of demonstrating that it was a ju -
dicial function and not one which was properly exer-
cisable by the executive department. l íe  said that when 
we consider that under the English common law some 
of the offices under that government were held for life 
and others in fee, and that most of them have ever been 
regarded as property of great value, it would certainly 
be a matter of surprise if we found in a system in 
which all valuable interests are so jealously guarded, 
that franchises of such moment should be liable to di-
vestment on the arbitrary judgment of the monarch, 
but outlined the method of procedure for the forfeiture 
of an office: citing Blctckstone, 3 Comm., Chap. 317, 
and 9 Rep. 96, as to the use of the writ of scire facias. 
The Chief Justice went further, however, and said that 
he was satisfied that there is not the least propriety in 
the assumption that the authority of our executive over 
public offices is at all comparable with that of the Eng-
lish king, and that the common law mode of procedure 
in the cases of official misbehavior is not such mode as 
is applicable to our political system. He said that the 
framework of the government of this State has been 
constructed into different departments and their boun-
daries accurately and plainly established and in no part 
of the instrument is the line o f division between ‘tit*, re-
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speetive branches more clearly marked than between 
the powers of the executive and those o f the judiciary, 
and that the whole judicial power, by Article V I, has 
been placed in the courts, and not in the executive, and 
that the decision of the forfeiture of an office was a 
judicial decision. He pointed to the impeachment powei 
as a judicial power, as set forth in Article V I, Sec. i. 
His conclusion was largely based upon the theory, that 
while an office is not a vested right or a franchise, as 
under the English common law, yet nevertheless it is 
such a property right as would entitle one to removal 
by the judiciary by due process of law, under the con-
stitutional clause that no person shall be deprived of 
life, liberty or property without such process.

The case at bar is entirely distinguishable from the 
Pritchard case. Since that decision there have been 
many rulings by this court and the Court of Errors, to 
the effect that removal from office for cause, after no-
tice, is a judicial function, though such removal took 
place not by the adjudication of courts in the judicial 
department, but by the findings of tribunals provided 
for by statute, such as the Civil Service Act.

In Bowlby v. Dover, 68 Lazo 97  (3 9  Vroom), tins 

Court sa id :
“ Proceedings for the removal of officials un-

der statutes entitling them ff> a hearing before 
they can be removed, are judicial in character, 
and in such cases persons to be affected by such 
official action are entitled to be heard in relation 
thereto before action is taken.

Citing Stanley v. Passaic, 31 Vr. 392 1 Douglass v.

. Jersey City,'24 Vr. 118.
This court has uniform ly upheld the removals for just 

cause, after hearing, as a judicial function, but not in 
a sense that it is an exclusive judicial function within 
the definitions laid down in the case of Paul v. Glouces-
ter, supra, and those following it.

In Illinois the Constitution, by Sec. 15, Art. 5, pro-
vides that “ The Governor and all civil officers of the
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State shall be liable to impeachment for any misde-
meanor in office/’ which is a provision similar to that 
contained in our own Constitution, and the decision of 
the Supreme Court o f Illinois in Donahue v. County of 
Will, 1881, io o  III. 94, p. 103, said:

“ There is no provision in the Constitution 
which, in terms, prohibits or provides for the 
removal of the officers referred to for nonfeas-
ance, misfeasance or malfeasance in office.”

This was said in reference to a contention that the 
General Assembly were without authority to delegate 
the power to remove in the case in question. The Court 
cited cases where the same constitutional objections 
were urged and disallowed, and the result was that it 
was held that the removing from office under the statute 
in question was not a judicial act and might properly be 
performed by the grantee o f the power, stating that 
whether an officer can be removed from  office for mis-
feasance or malfeasance without a judicial sentence, 
would seem to be of little doubt; such procedure hav-
ing been upheld by many respectable courts, referring 
to them.

In the case o f Gitdden, 171 N. Y\ 529; 64 N. B. 
451, it was said that the power to remove after “ giving 
to such officer a copy of the charges against him and an 
opportunity o f being heard in his defense, is executive 
and not judicial.”

Judicial power was discussed in the case o f Territory 
of Dakota, ex rel. French, District Attorney v. Cox, 6 
Dak. 501, the Court saying: “ W hat is judicial power? 
It cannot be brought within the ring fence of a defi-
nition. It is undoubtedly power to hear and determine, 
but this is not peculiar to a judicial office. M any of the 
acts of administrative and executive officers involve the 
exercise of the same power. Boards for the equaliza-
tion of taxes, of public works, o f county commission-
ers, township trustees, judges of election, viewers o f 
roads, all in one form or another hear and determine

5
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questions in the exercise of their functions more 01 less 
directly affecting private as well as public rights. It 
may be safely conceded that power to- hear and de-
termine rights of property and of persons between pri-
vate parties is judicial and can only be conferred on the 
courts. Merrill v. Sherburne, i N. H. 199, But such 
a definition does not necessarily include this case. The 
incumbent of an office has not, under our system of gov-
ernment, any property in it. H is right to exercise it 
is not based upon any contract or grant. It is con-
ferred on him as a public trust, to be exercised for the 
benefit of the public. 5 N. B. 232. Such action by ad-
ministrative or executive officers is not judicial in the 
sense that it belongs exclusively to the courts. It may 
be so far judicial that such an officer so exercising judg-
ment and discretion in the determination of contro-
verted questions of fact m ay be protected in an erron-
eous determination of matter before him, but not so 
far judicial that the matter is cognizable by the Courts 

only.”
In People ex rel, Clay v. Stewart, 74 Mich 411,  n  

Am. St. R . 644* the Court said that the Legislature, 
acting under constitutional power, was exercising a po-
litical and not a judicial function when it delegated the 
power of removal in the case in question to the execu-
tive department; adding that the power conferred is in 
its nature political and has reference exclusively to the 
polity of government, which would be inherently de-
fective if  no remedy of a summary nature could be had 
to remove from office a person who, after his election, 
had been convicted of crime, or who neglected his duty, 
cr who was guilty of malversation in the administnation 
of his office. The Court said that there can be do doubt 
that the removal o f a person from his office for cause 
involves the exercise of judicial power, page 414, but 
the exercise o f such judicial power did not constitute 
the removal an exclusive judicial function.
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L e a di n g c a s e s t o t h e eff e ct t h a t r e m o v al s f r o m offi c e 

a r e n ot e x cl u si v el y j u di ci al w h e n d o n e a ft e r h e a ri n g f o r 

c a u s e, will b e f o u n d r e f e r r e d t o i n 2 3 A m . a n d B u g .

■ B n c y c.. o f L a w s, 2 d  B d . 4 2 8; W il c o x  v. P e o p l e ,  9 0

I I I. 1 8 6; D o n a h u e  v. W ill C o u n t y , s u p r a ; L y n c h  

v. C h a s e,  5 5 K a n .  3 6 7; M c C a s t e r  v. H e r a l d ,  5 6 K a n s a s  

2 3 1; 4 2 P a .  6 9 7; K e e n a n  v. P e r r y ,  2 4 T e x .  2 5 5 ; M u r -

p h y  v. W e b s t e r,  1 3 1 M a s s.  4 8 2 ; S t a t e e x . r el. A t t o r n e y -  

G e n e r a l  v. H a w k i n s,  4 4 O h i o S t.  9 8; 5 N . B .  2 2 8.

I n t h e l a st - n a m e d c a s e, d e ci d e d i n 1 8 8 6. a s t o t h e e x -

e r ci s e o f t h e p o w e r, t h e S u p r e m e C o u r t o f O hi o s ai d 

t h at t h e q u e sti o n a s t o w h e t h e r t h e r e m o v al w a s j u di ci al 

i s n ot t o b e r e g a r d e d a s a n e n ti r el y n e w q u e sti o n. T h a t 

it u n d o u b t e dl y i s a p o w e r t o h e a r a n d d et e r mi n e, b ut 

t hi s i s n ot p e c uli a r t o a j u di ci al offi c e.  Citi n g m a n y 

i n st a n c e s.

W hil e t h e i m p e a c h m e nt t ri b u n al i n O hi o i s n o t cl a s si -

fi e d u n d e r t h e d e ci si o n s c o n s t r ui n g t h e c o n stit u ti o n t o 

b e a j u di ci al t ri b u n al, y e t t h e d e ci si o n, i n di s c u s si n g t h e 

j u di ci al f u n cti o n u n d e r it s o w n m e rit s, st at e s t h at 

w h e t h e r a p d w e r i n a gi v e n i n st a n c e o u g h t t o b e a s -

si g n e d t o t h e j u di ci al d e p a rt ni e nt i s o r di n a ril y d e t e r -

mi n a bl e f r o m t h e n at u r e o f t h e s u bj e c t t o w hi c h t h e 

p o w e r r el at e s, b ut t h a t t h e h e a ri n g a n d d e t e r mi ni n g o f 

t h e c o n t r o v e r s y, t h o u g h i n f a c t a j u di ci al p o w e r, i s n ot 

n e c e s s a ril y t h e e x e r ci s e o f j u di ci al p o w e r i n t h e c o n sti -

t uti o n al s e n s e. T h e c o u rt s ai d t h a t a diff e r e n t vi e w h a d 

b e e n t a k e n b y s o m e c o u rt s, n o t a bl y t h e S u p r e m e C o u r t 

i n t hi s S t a t e i n t h e P rit c h a r d c a s e, a n d i n o t h e r c a s e s 

t h e r e cit e d, i n t h e S t a t e s o f K e n t u c k y, P e n n s yl v a ni a 

a n d Mi c hi g a n, b ut s ai d t h at t h e s e d e ci si o n s w e r e b a s e d 

u p o n t h e g r o u n d t h at a n i n c u m b e nt h a s a p r o p e r t y i n 

hi s offi c e a n d t h at h e c a n n ot b e d e p ri v e d o f hi s ri g h t 

wit h o u t t h e j u d g m e n t o f a c o u r t a d d i n g t h at * t hi s vi e w 

fi n d s s u p p o rt i n t h e d e ci si o n s o f t h e c o m m o n l a w, w hi c h 

r e g a r d e d a n offi c e a s a h e r e dit a m e n t, b ut h a s n o f o u n -

d ati o n w h a t e v e r i n a r e p r e s e n t ati v e g o v e r n m e n t li k e 

o u r o w n. Ci ti n g m a n y c a s e s t o w hi c h t h e c o u rt i s r e -

s p e ctf ull y r ef e r r e d, a s f o u n d o n p a g e 1 1 3 o f t h e o pi ni o n.
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The power was said to be q u a si judicial in P o x  v. 
M c D o n a ld , i o i  A la . 51, where the court said that the 
fact that certain powers and duties conferred by the 
legislature partake of a legislative, executive or judicial 
nature is not determinative of the department of the 
government by which such powers and duties are to be 
exercised, and, on page 66, added that the constitutional 
provision in regard to the distribution of the powers of 
government into three departments, and forbidding the 
exercise by an officer of one department o f any act 
properly belonging to another, “ was not intended to 
declare that every act pertaining to government and 
the regulation o f the social and property rights o f the 
citizen should be exercised exclusively by the legislative, 
executive or judicial department, or some member o f it, 
according as the act possessed a legislative, executive or 
judicial character.”

Many additional authorities that the exercise of the 
power of removal is not judicial will be found collated 
in 12 C o rp u s  J u ris, p. 809.

"In S ta te , e x  rei. P a y n e , v. D is tr ic t  C o u rt, 53 M o n -

tana 350, 165 P a c . 296, the Supreme Court of Montana 
sa id :

“ Proceedings for the removal o f a public offi-
cer do not necessarily partake o f the nature of a 
criminal prosecution. Indeed, the power to re-
move an unfaithful or negligent public official 
is not essentially a judicial power.”

Adding that under the Montana constitution its exer-
cise is left to the legislature itself or to such other au-
thority as the legislature may designate, but the court 
nevertheless said that such is the general rule in the 
absence of any constitutional declaration upon the sub-
ject. Citing 29 C y c. 1370, and cases elsewhere re-
ferred to in this brief.

In H ic h o ff  v. C h a r te r  C o m . o f  C ity  o f  D e tr o it, 142 
N . W . 746, the Supreme Court o f Michigan said that 
under their constitution the legislature might provide 
for the removal o f municipal officers, adding:
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“ It has certainly never been regarded in this 
State that the officer or body upon whom this 
power (o f removal) is conferred acts in a purely 
political, administrative or legislative capacity. 
Such officer or body acts, and must of necessity 
act, in a q ua si judicial capacity, and the method 
of procedure must be o f a q ua si judicial char-
acter.”

And in L y n c h  v. C h a se, 55 K a n sa s  367, at page 373, 
the Supreme Court of Kansas sa id :

“ The decided weight of authority is that, 
while the proceeding to remove from office in-
volves the examination o f facts and the exercise 
of judgment and discretion by the executive 
officer, his action is n o t ju d ic ia l in  the sen se  that 

it  b e lo n g s  e x c lu s iv e ly  to th e  co u r ts .”

Citing many cases, among which are those found cited 
herein.

The Pritchard case cited as its principal precedent 
by w ay of authority the case o f P a g e  vs. H a r d in , re-
ported in 8 B e n . M o n r o e  R e p o r ts  648 , E tc ., the opinion 
of which was written by Chief Justice Thomas A . M ar-
shall of Kentucky in 1848. In that case Benjamin 
Hardin was appointed to the office o f Secretary of 
State o f Kentucky in 1845, by Governor Owsley, but 
on September 1, 1846, the same Governor declared the 
office vacant, because Mr. Hardin had, he declared, 
abandoned the office. The Governor, on the same occa-
sion, filled the office which he had declared to be vacant.

The Court of Appeals said that Mr. Hardin had had 
no notice and hearing, and that he was not properly 
removable from office on declaration o f its vacancy by 
the Governor, there having been in that case no statu-
tory authority authorizing removals by the executive. 
The Court held that the facts did not make out a case 
of ,actual or legal abandonment, and that therefore there 
was no showing that the office was vacant, and said that 
therefore unless the Secretary o f State held his office 
at the will or pleasure o f the Governor, which was not



58
suggested by any one, and which the Court said was 
plainly contradicted by the terms of the creation of the 
office in the Constitution, or unless, under the Constitu-
tion, though holding his office during the term for which 
the Governor was elected, if he so long behavêd himself 
well, he is removable by the Governor for cause, that is, 
on his judgment o f misbehavior, we are satisfied that 
the office was not vacant by abandonment. The Court 
recited the modes o f removal laid down in the Constitu-
tion of Kentucky, viz., impeachment for all civil officers 
for any misdemeanor in office, and judges and justices 
o f the peace liable to removal for any reasonable ground 
not being sufficient ground of impeachment and the 
removal for breach of good behavior of clerks of courts 
by the judges of the Court of Appeals, and then the 
Court continued :

“ These clauses laying down the general rule 
and the exceptions, seem to provide for the 
whole subject of removal from office for breach 
of good behavior, and designating special modes 
and tribunals for the performance of this func-
tion zvould seem  to e x c lu d e  any o th ert so fa r , at 

least, as resp ects  the officers w h o , by the C o n s ti-

tu tio n  its e lf ,  h o ld  d u rin g  g o o d  beha vior. And 
it might well be supposed that if it had been in-
tended that the office of Secretary of State 
should be held subject to any different-mode o.f 
proceeding by a different tribunal or officer, such 
intention would have been expressed as in the 
case of judges and clerks. I f  it  be co n ce d e d  that 

the C o n s titu tio n  is  n o t to be co n sid ered  as p re-

scr ib in g  e x c lu s iv e  m o d es  and trib un a ls f o r  the  

rem ova l o f  officers., s ti ll  th e fu n c tio n  o f  trial and  

ju d g m en t is  essen tia lly  ju d ic ia l, and the fu n c tio n  

o f  p rescr ib in g  th e  in od es o f  p ro ceed in g  and the  

cases to w h ich  they  sh a ll apply, is  leg isla tive. 

And it would seem, therefore, that any remain-
ing power on the subject, should result rather
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to the legislative and judicial departments, than 
to the executive, e x c e p t so  fa r  as th e  L e g is la tu r e  

m ig h t r e fe r  the case o f  an y p a rticu la r  officer to 

th e a ction  a n d  ju d g m e n t o f  th e  G o v ern o r, or to 
some other officer or tribunal. Even under this 
view, there should, in the absence of legislation, 
be a strong and evident necessity arising on the 
face of the Constitution itself, to authorize the 
executive to exercise the power of trial, ju d g -
ment and removal as to officers h o ld in g  u n d e r  the  

C o n s titu tio n  by th e  ten u re o f  g o o d  beh a vio r, and, 

th e r e fo r e , rem o v a b le, f o r  breach o f  th a t co n d i-
tion.

It will be noted by a careful study of the above case 
of P a g e  vs. H a r d in , that the Supreme Court o f K em  
tucky excepted cases where the Eegislature authorized 
the Governor to hear and remove after notice, and also 
seemed to incline to the view that under a constitutional 
provision as to constitutional officers holding under good 
behavior, under a tenure set out in the Constitution, 
power in such case might be given to the Governor to 
remove for cause on the breach of the condition, viz., 
the .condition upon which the office was accepted; the 
breach being the breach of a condition subsequent, as 
is elsewhere commented upon in this brief. The reason 
that the Constitution of Kentucky, as construed in that 
case, wa^ held to be exclusive as to its method of re-
moval was because the Constitution there covered clearly 
other cases than those of impeachment offenses.

It clearly appears from the foregoing that Chief 
Justice Beasley, in the Pritchard case, took note o f the 
exceptions referred to in the opinion in P a g e  vs. 
H a rd in , to the effect that the Eegislature could desig-
nate authority to the Governor to conduct a hearing as 
to officers other than constitutional officers, because he 
said, in referring to the statute under discussion in the 
Pritchard case :

“ B y the statute in question, the executive is 
not given any supervision over these officials; all
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the authority that it confers upon him is to fill 
the office in case of a vacancy. It imparts to 
him no faculty to declare judicially that such 
vacancy has occurred, and if such faculty ex-
ists, it must be as an inherent constituent of the 
executive office. I have not been able to perceive 
any intimation, not even the least, either in the 
constitution of this State (N. J.), its system of 
laws, or legal observances, that this right of 
superintendency over, or power of removal from, 
public office, excep t in  in stan ces o f  statutory  

specification, has been delegated to the executive 
head of the government.” (36 L a w , p. 111.)

And on page 112, the Court said, in effect, that the 
chief executive is without power to remove a sub-
ordinate whose title stands on the same level as his own, 
viz., from the people, unless such power of removal is 
expressly or by necessary implication, conferred by the 
law of our political system.

M ic h ig a n  Ca s e s .

The case of D u lla m  v. W ilso n , 53 M ich . 392> *s cited 
together with P a g e  v. H a rd in  and the P ritch a rd  C ase, 

supra, as the leading authority on this question. D u lla m  

v. W ils o n  follows the two1 cases named as authoritative. 
In that case, which was decided in 1884, the opinion 
states that the Constitution of Michigan of 1835 vests 
no judicial power in the Governor. In 1846 a statute 
was passed containing a provision “that the Secretary of 
State, Auditor General and the State and county officers, 
except the State Treasurer and judges, may, for official 
misconduct or habitual willful neglect of duty, at any 
time during the recess of the Legislature, be removed 
and the vacancy supplied during such, recess by the Gov-
ernor.
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In 1862 the Constitution of Michigan was amended 
by Art. 12, Sec. 8, which provided that the Governor, 
when the Legislature is not in session, shall have power 
to examine into the condition and administration o f any 
public office, and the acts of any public officer, elective 
or appointed, and to remove such from office for gross 
neglect of duty or for corrupt conduct in office, or any 
other misfeasance or malfeasance therein, either of the 
following State officers: the Attorney General, * * * 
or any other officer of the State except legislative and. 
judicial, elective or appointed, and to appoint a suc-
cessor for the remainder of their respective unexpired 
terms of office, and report the causes of such removal 
to the Legislature at its next session.

In 1883 the Governor removed one of the trustees of 
the Michigan Institution for Educating the Deaf, the 
Dumb and the Blind, but the removal was effectuated 
under the statute above recited, passed as stated, before 
the amendment to the Constitution, and the Court 
held that the statute was unconstitutional. Nor did the 
act of removal derive any force from the constitutional 
amendment by reason of its having been attempted by 
the force of the statute of 1846. In that case there was 
no hearing after charges and notice, and was in this 
respect, similar to the case of Page v. Hardin and the 
Pritchard case. It was also similar to those cases in that 
the statute derived no force of authority from express 
words in the constitution at the time it was enacted. The 
removal was set aside, as stated in the opinion, first and 
principally because the officer was entitled to be heard 
in his own defense before removal for specified causes. 
The Court-cited may cases which upheld the removal 
after notice and hearing, all of which were, as the opin-
ion stated, to the effect that the action of the Governor 
in the case under consideration was not a proper ex-
ercise of the power conferred on him, that is, under-
taking a removal without notice and hearing. The de-
termination in that case that removals from office are 

6
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judicial, following P a g e  v. H a rd in , was based upon a 
right to property in the office, and that due process of 
law in respect thereto was only by the exclusive action 
of courts. T h e  M ich ig a n  C o n stitu tio n  contained fu ll  

and exp ress p ro vision s fo r  rem ovin g  local officers. I t  

contained none fo r  rem ovin g  S ta te  officers, except by 
impeachment, and it confined the judgment, then, to re-
moval, saving the ordinary criminal remedies for the 
remainder of the punishment, which exclusion of ex-
press provisions for removing State officers, as in the 
case of local officers, gives color to the theory that such 
provisions would have been included in the Constitution 
had it been intended that State officers were to be re-
moved in the manner of local officers ; whereas, there 
is no Such particularity as to removal of officers in our 
Constitution.

The Court said, on page 420 of the opinion :
“ There is no foundation in English law for 

any removal from public office which is not held 
at will, without a trial by jury, excep t w here P a r -

liam ent has provided  som e oth er m od e o f trial. 

A  scire fa c ia s  w as necessary to en fo rce  a fo r -

fe itu r e  o f  office held  by patent— w h ere the 

g ro u n d s fa lls  sh o rt o f  crim inality  and is  a breach  

o f  som e exp ress or im p lied  co n d itio n ! ’

And the Court added that a misdemeanor is also a 
ground of forfeiture, and pendency of indictment was 
ground for an information.

From this last statement it is to be observed that the 
Court had in mind that there were other methods than 
impeachment in England for the removal of officers, 
expressly excepting cases where removal was pro-
vided for by Parliament. While it is true that the 
Parliament is not restricted and- confined by a written 
Constitution, and it is clear that our written Constitu-
tion contains no express words authorizing removals 
by the Executive Department from office, nevertheless 
there is no warrant for so construing that instrument
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in the light of the previous practice in England as to par-
liamentary removals under an act of Parliament rather 
than by impeachment, or the other methods stated, and 
there is nothing to preclude the Executive of this State, 
under statutory authority, from carrying out removals. 
And we submit that Chief Justice Beasley, in the 
Pritchard  case, and Chief Justice Thomas A. Marshall, 
in Page v. H a rd in , and the Supreme Court of Michigarf, 
in Dallam  v. IVilson, all excepted from their conclusions 
those case in which a statutory power of removal was 
authorized, except that in the last-named case the Con-
stitution of Michigan was so framed as to more clearly 
express the idea of exclusion of any other method as 
to State officers, by reason of its having provided an-
other method of removal in that instrument for local 
officers. It is settled that in the State of New Jersey re-
movals for cause may be carried out, after notice and 
hearing, by subordinate tribunals in the performance of 
administrative functions, and that, as stated in the 
Bow lby case, 39 V r. 97 (68 L a w ) and other cases cited 
elsewhere in this brief, together with that case, the ac-
tion is judicial in character, but not exclusively so as 
defined in the cases of Pau l v. Gloucester, Ross v. Free-
holders, and Swayze v. Hudspeth, elsewhere quoted 
from herein. In fact, in People v. Stuart, 74 M ich. 41L 
the power of removal by the Governor, it was therein 
stated, involves the exercise of judicial power, but is, in 
its nature, political.

Another case, and a later one, in Michigan, dis-
cusses this question as to the distinction, or the lack of 
it, between removals by inferior bodies of local or sub-
ordinate officers and State officers. In that case, F u l-
ler v, E llis , reported in 57 N. W . 33, and decided in 
1 go* or nine years later than Dudlam  v. IV ilson, the 
Supreme Court of Michigan, after reciting the consti-
tutional amendment of 1862, above referred to, author-
izing removals by the Governor during the recess of 
the Legislature, said:
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“ The constitutionality of the act giving power 
of removal to the Board of Control (over State 
institutions, similar to our Board of Institu-
tions and Agencies), is also attacked under sec-
tion two, Article 3, of the Constitution, which 
divides the powers of government. This is upon 
the theory that the right to the office where re-
moval is sought for cause can only be tried by 
some officer belonging to the judicial department 
under the Constitution. T h is  s u b je c t has been  

discu ssed  in  the case o f  D u lla m  v. W ilso n , and  

m en tion ed  in  P e o p le  v. S tu a rt, but n o t in  any 

o th er case w as it necessary to decide the ques-
tion. It needs no argument to show that consti-
tutional rights cannot depend upon the impor-
tance of the office. If it be once admitted that 
incumbents of public offices created by the Leg-
islature have the constitutional right to have the 
question of removal determined by the judicial 
department, the rule must extend to every pub-
lic officer in the State who is not removed from 
the operation of the rule by the Constitution 
itself. These subordinate officers are elected or 
appointed under laws made by the Legislature 
which are subject to alteration or repeal at the 
will of the Legislature, with the Governor’s ap-
proval, or without it, if a majority of two-thirds 
can be obtained ; and the Legislature may vacate 
the office directly, as was done by the act of 
1891, which was repealed by that in question. 
Thus under this contention we have a peculiar 
condition of things, viz., under the settled law 
the Legislature may remove officers at will, but 
may only delegate the power to remove for 
cause to the judicial department. Again, the 
Legislature has power to provide for State in-
stitutions and the election of their officers. It 
may give the boards of trustees power of ap-
pointment and removal o f subordinates at will,
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but under respondent’s contentions a legitimate 
limitation upon the power of removal requiring 
removals to be reasonable and not arbitrary, 
results in the deprivation of the board of all" 
power of removal, upon the theory that the act 
becomes purely judicial,, being for cause. To 
make this more apparent: the Legislature may 
remove subordinates aL will. It may authorize 
the Board of Control to do the same, and with-
out notice of reason. But if it requires removals 
to be heard by the Board only when there is 
good reason for it, it confers no power of re-
moval at all. Such is the absurd result that is 
reached when we assume that all removals are 
acts of such a judicial nature that only the con-
stitutional judiciary can perform them.

“* * * The State (Michigan) has existed
nearly sixty years, during all of which time offi-
cers and boards have been created with power 
of appointing and removing subordinates, some-
times at will or pleasure; sometimes with con-
currence of others; sometimes for cause;, be-
fore it was discovered that the constitutional 
provision that £nO' person belonging to one 
branch of the government shall perform the 
functions of either o f the others’ was the limi-
tation of the power of the Legislature in these- 
matters. * * * And to the proposition that
removing boards perform acts which are judicial 
in their nature we readily assent. They must 
hear and determine when the power is limited 
to removals for cause. So must boards o f re-
view, auditing boards, highway and drain offi-
cers, pardon boards, and, in fact, nearly every 
officer who has duties to perform.”

In this connection the Court said that these acts of 
inferior tribunals are reviewable in the courts, and con-
tinued :
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“ None of them, however, belong to the judi-
cial department of government, nor can they be 
called judicial officers, though all perform acts 
in their nature judicial. Their acts are adminis-
trative. There are many cases which hold that 
removals from office for cause are acts of a 
judicial nature. There are others which hold 
they can be performed by none but judicial offi-
cers. These last are based upon the theory that 
the incumbent of an office has rights thereto 
and interests therein, and that removals T o r 
cause' necessarily involve ignominy and discredit, 
which forbid the exercise of the power of re-
moval by officers not judicial. So far as applied 
to removals for the causes mentioned in the 
Constitution (M ichigan— misconduct in office, 
crimes and misdemeanors), we might for the 
purpose of this case safely admit the latter, 
though we reserve the question. As to interest 
in and right to an office not constitutional in its 
character, the weight of authority, including 
Michigan cases, is to the effect that a public 
office is a trust; that the public interest and 
rights are paramount; and that all offices not 
constitutional are taken subject to the vicissi-
tudes of legislative action, among which are re-
movals by the appointing power, whether such 
power may be exercised arbitrarily or upon in-
vestigation and discovery of adequate cause.” 
Citing Frey v. Mich., 36 N. Y. 184.

O k l a h o ma  Ca s h s .

There are important decisions as to this matter in 
the State o f Oklahoma. The case which is much ap-
preciated by the In formant-Appellee is that of Caw 
eron vs. Parker, decided in 1894. and reported in 2
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Okla. 277, 38 Pac. 14. The opinion was rendered by 
the Supreme Court of the Territory. This opinion dis-
cussed at great length the use of the writ o f mandamus 
where a prima facie title had been shown and approved 
of the same, but said that mandamus would not lie to 
try the title to public office. The Court then said that 
when the action of a ^Governor in exercising the power • «
of removal was taken under a statute, that it was not 
reviewable in the courts, the Governor being the exclu-
sive judge. The Court further held that the bill of 
rights was not violated in giving power to the Governor 
to remove his Superintendent of Public W orks, after a 
hearing, for incompetency, neglect of duty or malfeas-
ance in office, without a trial in a court of law, there 
being no such thing as title or property in a public office 
within the meaning of the section referring to the pro-
tection by due process o f law, of life, liberty or prop- 

* erty. It held that the power conferred upon the Gov-
ernor by the statute of 1893, Sec. 5976, is adminis-
trative and not judicial; and not in conflict with the 
Organic act conferring judicial power on the courts of 
the Territory. It was held that no one has a right of 
property in an office, such as would bar the Executive 
from removing him for cause presented, where the sta-
tute confers that power, and went on to say that even 
without a' statute an executive officer may exercise the 
power of removal unless expressly prohibited by the 
power o f appointment, for the power of appointment 
under the law carries with it power of removal under 
the law. A fter stating that there was no property 
right, within the meaning of the bill o f rights, in an 
office, and distinguishing the cases holding that re-
moval must be carried out by a court, because such cases 
had been decided on the theory that an office is a here-
ditament, the Court said that there is no contract be-
tween the government and the office holder. H e is a 
mere agent in the office for the public good, not for his 
own. This case is elsewhere cited in our brief. The pur-
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pose in referring to it in this connection is because the 
Defendants-Appellants have referred to the case of 
Christy vs. King Fisher, 13 Okla. 586, 76 Pac. 135, de-
cided in 1904 by the Supreme Court of the Territory 
of Oklahoma, which they refer to as one repudiating 
the prior case of Cameron Vs. Parker, decided in 1894, 
ten years earlier, because in the Christy case it was said 
that while the Legislature had power to authorize sum-
mary removals by the mayor and city council of any 
elective or appointive city officer, without notice or 
hearing, that it had no power to extend to them the 
right to remove such officer where a hearing was re- 
cpiired, because the romoval must be for cause, on the 
ground that such hearing was judicial in its nature, 
and therefore was an exclusive property of the courts 
under the organic act of Congress constituting the Ter-
ritory of Oklahoma, 13 Okla., p. 593.

The fallacy of this reasoning, it is submitted, has 
already been , made apparent in the case of Fuller vs. 
Ellis, of Michigan, above cited from extensively. But 
it is submitted that the Christy vs. King Fisher case 
cannot be- followed in its reasoning by this Court. The 
opinion cited authorities from text books, to the effect 
that a hearing leading to removal for cause was judicial 
in its nature, and a study of these excerpts referred to 
will disclose the fact that this by no means authorizes 
the conclusion that such judicial proceedings are exclu-
sively the function of the courts, but are judicial in the 
sense used in the cases of the removal of officers, as has 
been decided in our New Jersey, courts, elsewhere re-
ferred to. The Court cited the case of Mayor vs. 
Nichols, 79 N. Y., as authority for the conclusion that 
the proceedings are judicial in their nature where notice 
and a hearing are had and removal is made for cause, 
and many other cases, among which are the Pritchard 
case and Page vs. Hardin, The Court said, as is suc-
cinctly stated at the end of the third syllabus,

“ The nature of the power is not determined 
from the mere removal of the officer, but from
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die procedure by which his removal is to be 
effected.” 

adding, page 603:

“ Though an office is not property, because the 
right to enjoy the honor and emoluments of an 
office within the limitations stated in the opinion 
itself are clearly as sacred, it must be conceded 
that wherever one is entitled to enjoy any right, 
even though it be not property, he may invoke 
the aid of the judicial power of the State to pro-
tect him in the enjoyment of the same.” 

and added that as a rule it is the only power that can 
afford him, relief; which theory we have discussed under 
the heading that removals of the defendants in the 
case at bar are not in conflict with the bill of rights. 
The Oklahoma Court also said, page 603, “ that it has 
been repeatedly held that the power to appoint to an 
office, unless restricted by statute, carries with it the 
inherent right to remove, and we readily assent to this 
doctrine, that such removal is not judicial in any sense, 
but under a statute like ours, for the removal for cause 
of a city marshal, the officer is entitled to notice and an 
opportunity to introduce evidence in his defense, after 
a case has been made out against him, and to be repre-
sented by counsel * and the hearing of this evidence, 
weighing the same and pronouncement of judgment of 
guilty or not guilty is the exercise of judicial power 
which cannot be conferred upon a city council in this 
territory, and without a provision for review in or ap-
peal to the courts of the territory.”

It is submitted that the decision was based upon the 
theory that it is not the final act which determines the 
nature of the proceeding, but it is the procedure by 
which the final act is consummated, which eventually de-
termines the nature of the proceeding, and that this is 
the sole ground upon which the territorial court over-
ruled, by implication, though not in express words, that 
is by reference to the case of Cameron v. Parker. the 

7
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doctrine laid down in that case, that the act o f removal 
is an administrative act.

In 1908 the Supreme Court of the United States in 
the case o f P r e n tic e  v. A tla n tic  C o a st L in e , 2 1 1  U . S .  

2 10 , p. 227, by Mr. Justice Holmes, said:
“ The nature o f the final act determines the 

nature o f the previous inquiry. A s the judge is 
bound to declare the law, he must know or dis-
cover the iacts that establish the law. So where 
the final act is legislative the decision which in-
duces it cannot be judicial in the practical sense, 
although the questions considered might be the 

‘ same that would arise in the trial of a case.”
In L o u is v ille  and N a s h v ille  R . R . C o . v. G a rrett, 231 

U.' S., on page 307, the same Court said:
“ The contention' is that before the Commis-

sioner makes such an order it is required to ex-
ercise judicial functions. It is first to determine 
whether the carrier has been exacting more than 
his just and reasonable rate; it is to give no-
tice and a hearing; it is to ‘hear such statements, 
arguments or evidence offered by the parties as 
it may deem relevant; and it is, in case it de-
termines that the carrier is guilty o f extortion, to 
prescribe the just and reasonable rate. Still, the 
hearing and determination viewed as prerequisite 
to the fixing of rates are merely preliminary to 
the legislative act. T o  this act the entire pro-
ceeding led; and it was the consequence which 
gave to the proceeding its distinctive character. 
V ery  properly it might be said necessarily, then, 
without the express command of the statute, 
would the Commission ascertain whether the for-
mer or existing rate was unreasonable before it 
fixed a different rate, and in such an inquiry for 
the purpose of prescribing a rule for the future 
there would be no invasion o f the province of the 
judicial department. Even where it is essential
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to maintain strictly the distinction between the 
judicial and other branches of the government, it 
must still be recognized that the ascertainment of 
facts, or the reaching of conclusions upon evi-
dence taken in the course of a hearing of parties 
interested, may be entirely proper in the exercise 
of executive or legislative, as distinguished from 
judicial powers. * * * It is ‘the nature o f the 
final act’ that determines the nature of the previ-
ous inquiry.”

That the above must be the correct rule is clear, as is 
instanced in the case o f the levying of a tax and a hear-
ing of the same in review by a taxing board. Judicial 
functions are used in the inquiry leading to the conclu-
sion which determines the amount of the tax and who 
shall pay if. Y et the final act, the imposition o f the 
tax, determines the nature o f the proceeding.

It is therefore submitted that the case o f C h r is ty  vs. 
K in g  F is h e r  in Oklahoma is not based in its conclusions 
as to the nature, of the function of removal o f public 
officers'with reasoning such as may be used as precedent 
or as a guide by this Court. This Court is not bound 
by the decision of the Oklahoma Court in any case, and 
especially for the reason that it is a later case than that 
o f C a m ero n  vs. P a r k e r , in the same Terri t o n , but only 
turns to these cases in order that the reasoning which 
led to the decision may be taken when useful and 
proper; and it is submitted that the reasoning in the 
case of C a m ero n  vs. P a r k e r , for the reasons stated, 
leads to a proper conclusion of law.

In the State of Oklahoma, which ceased to be a 
Territory in 1907, the Supreme Court o f the State, 
which was by its Constitution and enabling act the suc-
cessor o f the Supreme Court of the Territory, in the 
case o f S ta te  vs. C h a n ey , decided in 1909, 23 O k la . 788, 
796, said that the case of C h r is ty  vs. K in g  F is h e r  

made no reference to the prior case of C a m ero n  

vs. P a r k e r , which cited and approved the case' o f
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T errito ry  vs. C ox, 6 Dakota 501, and related to an 
appointive officer and did not involve Section 439 

of the organic act, as reported in Wilson’s Revision 
and Annotated Statutes of 1903. Section 439 is found 
in Section 626, State of Oklahoma, 1893 Statutes, and 
relates to governments of cities of the first class, where 
it is provided that upon complaint the mayor, or presi-
dent or acting president of the council when any mar-
shal or policeman has been intoxicated, or has been 
gambling, or has abused the power of his office, or has 
been guilty of a brutal or indecent act, etc. 
the council shall carefully and honestly inquire as to the 
truth of such complaint, and if they find the accused 
guilty, they shall forthwith, by order to be entered in 
their journal, remove him from office, and he shall not 
be again appointed to such office, unless as therein pro-

vided.
The Supreme Court of the estate of Oklahoma elected 

to follow the case of Christy vs. K in g  Fisher, but added 
that it was not essential, because of the distinguishing 
features of the Constitution in the case of Cameron vs. 
Parker, to determine whether or not the latter case 
should be followed, although it did say that because it 
preferred the authorities cited in the case of Christy  
vs. K in g  F isher, it would follow the reasoning in that 
case which as stated, was based upon the doctrine that 
the procedure and not the final act determines the nature 
of the proceeding, which we submit is a fallacy.

For the reasons stated, the Cameron vs. P arker case 
is elsewhere cited authoritatively in this brief and should 
be, it is contended, taken as laying down the proper 
rule for the guidance of this Court.

The power of removal where the term is not stated, 
being incident to the power to appoint, and such having 
been the rule at the common law, clearly classifies the 
removing function as an administrative function, and 
that it is only not so unless the provision of the bill of 
rights would interfere in cases of removal for cause 
when the tenure is for a time stated, which questions

sHRII H H |
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are otherwise discussed under other headings of this 
brief.

We have previously under the title of Neglect of 
Duty and Misconduct in Office, as related to the charges 
and findings, referred to and cited the case of Parsons 
vs. The United States, 167 U. S. 324, 329, showing that 
by legislative construction and acquiescence therein by 
the courts, the President has power of removal which 
is incident to his power to appoint, aside from the 
impeachment clause as to removals named in the Con-
stitution or even statutory removals. Such construc-
tion has taken place and become settled in the United 
States prior to the passage of our Constitution in 1844, 
having been settled by the first Congress.

The debates in question are contained in 1 Annals of 
Congress, pages 455 to 585. That case in its recitals 
and the statements in opinions filed by senators of the 
United States sitting as judges at the impeachment 
trial of Andrew Johnson, President of the United 
States, are pertinent.

The Honorable Garret Davis said that it was of an 
executive nature, as follows:

The power of appointment to office exists necessarily 
in all governments, and is of an executive nature; and 
if the Constitution (U. S.) had contained no particular 
provision on this subject its language, “the executive 
power shall be vested in a President of the United 
States of America,” would have imported the power of 
appointing to office, and by implication would have 
vested it wholly in the President. * * * But the
power of removal from office also, as necessarily as 
the power of appointment, exists in all governments, 
and is no> less an executive power. It is located some-
where in the government of the United States, but 
being an executive power, it cannot be in Congress, for 
legislative powers only are vested in that body. It is 
not established or vested by any express or special pro-
vision of the Constitution, but is by the general lan-
guage : , .
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“The executive power shall be vested in a President 

of the United States of America.’’
The Constitution leaves the power of removal just 

as this general provision vests it, with the President 
alone. * * *

The power of removal and the power of appointment 
to office, though both executive, are in their nature 
distinct and independent of each other—one, the power 
of appointment, was treated specially and separately 
from the other in' the Constitution, it associating the 
Senate with the President in its exercise. But for this 
particular regulation of the power of appointment, it 
is most probable that no question as to the other dis-
tinct power of removal from office would ever have 
been made; and that all would have silently conceded 
that both powers being executive in their character, 
and all the executive power of the government having 
been vested by the Constitution in the President, they 
properly appertain to him alone, and he would never 
have been challenged in the sole and exclusive exercise 
of either. But however that may be, the truth of this 
proposition cannot be successfully controverted;, the 
provision of the. Constitution associating- the Senate 
with the President in the power of appointm ent, does 
not invest it with the same, or any connection with the 
power of rem oval. * * *

But the whole subject of the power of removal from 
office came up for consideration in the First Congress, 
on the organization of the Department of Foreign 
Affairs, in 1789, and elicited a debate of great ability 
among the ablest men of that body, many of whom 
had been members of the Convention which framed the 
Constitution. Congress was divided on the subject, but 
a majority of both Houses sustained the position that 
the Constitution conferred on the President the power 
to remove from office. * * * The supporters of the 
exclusive power of the President were opposed to any 
language being used in the act under discussion that



55
seemed to confer this power on the President, and its 
opponents accepted the language that conceded and 
recognized the President’s power of removal without 
expressly deducing it from the Constitution. * * * 

From that time every President has claimed and ex-
ercised the sole power of removal at all times as an 
executive power conferred by the Constitution. The 
great commentators on it, Kent, Story and Rawle, have 
treated this power as belonging to the President alone 
by the provisions and effect of the Constitution itself, 
settled by the acts of Congress of 1789, the uniform 
and unchallenged practice of the government, and the 
general acquiescence of the country. The Supreme 
Court has repeatedly, and without doubt or hesitation, 
recognized it as an established or constitutional prin-
ciple; and Chief Justice Marshall many times in his 
opinions refers to it as he does to the other and unques-
tioned powers of the President. Hamilton and Madi-
son were among its great authors and firm defenders; 
it was conceded to be a settled principle by Clay, Cal-
houn, Benton, Wright, Clayton, and all the statesmen 
of America down to the passage of the Civil Rights 
bill; and Mr. Webster maintained, adhered to it and 
advocated its exercise, while the Senate was in session 
and at all times, as Secretary of State under President 
Tyler. No attempt has ever been before made to attest 
or qualify its unconditional exercise by the President, 
as well when the Senate was in session as when it was 
not. The reason of America, guided by principle, am 
thority and experience, was unwilling to divest, unsettle 
or change this presidential power by act of Congress or 
alteration of the Constitution because of being satisfied 
that it was essentially of the nature of an executive 
power and absolutely necessary to enable the President 
to perform his greatest duty, to see that the laws be 
faithfully executed. If a controverted constitutional 
question can ever be settled, the power of the President 
to remove from office at his own will has been beyond 
further legitimate question..



56

O p in ion  o f  H on . G arret D avis , Sena tor o f  

the U n ited  States, at the Im peachm ent T r ia l o f  

A ndrew 1 Johnson, P res iden t o f  the Un ited  

S tates.
Suppl. to Cong. G lobe 2 S. o f  4.0th Cong* 

1868, p. 439.
The Honorable William Fessenden also said, in the 

same connection:
It was noticed by them (Members of First Cong.) 

that the only provision which touched in express terms 
upon the subject of removals from office was found in 
the clause which related to impeachment; and it was 
contended that, consequently, there was no other mode 
of' removal. This idea, however, found no favor at 
that time, and seems never since to have been enter-
tained. It is quite obvious that, as such a construction 
would lead to a life tenure of office, a supposition at 
war with the nature of our government, and must of 
necessity involve insuperable difficulties in the conduct 
of affairs, it could not be entertained.

But it was equally obvious that a power of removal 
must be found somewhere, and it was not expressly 
given, except in the impeachment clause, it must exist 
among the implied powers of the Constitution. It was 
conceded by all to be in its nature an executive power; 
and while some, and among them Mr. Madison, con-
tended that it belonged to the President alone, because 
he alone was vested with the executive power, and, 
from the nature of his obligations to execute the law 
and to defend the Constitution, ought to have the con-
trol of his subordinates, others thought that he could 
only “appoint” officers “by and with the advice and 
consent of the Senate,” the same advice and consent 
should be required to authorize their removal. The 
first of these constructions finally prevailed, as those 
who have read the debates of that period well know. 
This was understood and avowed at the time to be a 
legislative construction of the Constitution by which
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the power of removal from office was recognized as 
exclusively vested in the President.

Opinion o f  H on . W illiam  Fessenden, Senator 

o f the United States .
Impeachment T ria l o f  Andrew  Johnson, Pres-

ident o f  the United States.
Suppl. to Cong. Globe 2d Sess. o f  40th Cong. 

1868453.

The Honorable Charles R. Buckalew also said in his 
opinion:

As a constitutional question, the executive power to 
remove from office may be placed upon those two pro-
visions of the Constitution of the United States which 
declare that the executive power o f  the governm ent 
shall be vested in the President, and that he shall take 
care that the laws be fa ith fu lly  executed. The power 
to remove being executive in its nature, and its exercise 
upon fit occasions being necessary to the due execution 
of the laws, it is insisted that it is vested in the Presi-
dent by these provisions of the Constitution. And such 
was the decision of Congress after full debate in 1789.

Opinion o f  H on . Charles R . Buckalew, Sen-
ator o f  the United States.

Impeachment T ria l o f  Andrew  Johnson, P res-
ident o f  the United States.

Suppl. to Cong. Globe 2d Sess. 4.0th Cong. 

1868, p. 510.

It is submitted that the weight af authority clearly 
classifies removals from office as executive functions and 
that the mere fact of judicial procedure in arriving at 
a removal for cause does not change the nature of the 
proceeding. The power to compel attendance of wit-
nesses was made the subject of discussion in the mat-
ter of Fenton, 109 N . Y . Supp. 139 (1908). In the 
case of Sears, Roebuck and Company  v. Federal Trade  
Commission, 258 Federal Reporter  312' (1919), the

8



United States Circuit Court of Appeals said with respect 
to the character of the case of the Federal Trade Com-
mission on appeal from one of its orders stopping un-
fair methods of competition in commerce, that if the act 
be counted quasi-judicial on account of form with re-
spect to power, it is not judicial, because a judicial de-
termination is only that which is embodied in a judg-
ment or decree of a court and is enforceable by execu-
tion or other writ of court.

It would therefore seem to be a more logical and 
legal conclusion to reach that where power of removal 
fc>r cause is given to executive or administrative bodies, 
such exercise being inherently an executive function is 
not changed by reason of the judicial form used to exer-
cise the executive power and that where such boards in 
this State have been endowed with such power they are 
not constituted courts for that particular purpose having 
in themselves or about them no other evidence of a court, 
but are merely administrative bodies acting judicially 
by the exercise of discretion for the purpose of effectuat-
ing removals in the execution of the laws with due proc-
ess and a fair trail, and it is submitted that the difficulty 
in this matter is set forth in the cases of Pa ge v. H ardin, 
Dullani v. W ilson, the P ritcha rd  case and other cases, 
as due to the fact that the removals were admitted to be 
made without notice and a hearing where no such au-
thority was expressly conferred either by the Constitu-
tion in the case of constitutional officers or by any 
statute in the case of statutory officials.

IV.

The Procedure to Remove Is Not in 
Conflict With the Bill of Rights.

In the case of Donahue v. W ill County, 100 I I I. 94. 
the Supreme Court of Illinois said:
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“The clause in the Bill of Rights that no per -
son shall be deprived of life, liberty or property 
without due process of law is not infringed by a 
statute giving a county board power to remove a 
county treasurer from office through nonfeas-
ance or malfeasance in office without a trial in a 
court of law, there being no such thing as title 
of property in a public office, within the mean-
ing of that provision.”

On page 104 it was said that the terms of office are 
fixed with a view to utility and convenience and not for 
the purpose of granting emoluments during that period 
to the officeholder; supported by C onnor v. M a y or o f  
N ew  Y ork , 1 Seld. 285. The Illinois Supreme Court 
said:

“The prospective salary or other emolument 
of a public office are not property of the officer, 
nor the property of the State. They are not 
property at all. They are like daily wages un-
earned, and which may never be earned. The 
incumbent may die or resign, and his place be 
filled and the wages be earned by another. The 
right to the compensation rose out of the rendi-
tion of services and not out of any contract bê  
tween the government and the officer that the 
services shall be rendered by him.”

In the case of M o o re  v. S trick lin g  (1900), 50 L . R . 
A . 279, the question of the right of an incumbent to an 
office was thoroughly discussed and the Supreme Court 
of Appeals of West Virginia distinguished between 
common law offices in England and the right to office 
in this country. The Court said that offices created by 
statute confer no life estate or irrevocable tenure unless 
the statute so provides, and cited the seventeenth section 
of T h ro  op on P u b lic  Officers to the effect that no office 
in the United States is a hereditament, but in some 
cases an office or the right to exercise an office is styled 
property in an absolute and unqualified sense, and it
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has been said that the right to exercise an office is as 
much a species of property as any other thing capable 
of possession, but the court added, with respect to this 
remark, that a learned judge says it was rather a figure 
of speech than a judgment determining an office to be 
property. It was a strong mode of expressing the right 
which one elected to an office has to hold and enjoy it 
against all intruders and unfounded claims, which is as 
perfect a right, beyond doubt, as the title of any indi-
vidual to his property, real and personal, but the nature 
of that right and its liability to control by legislative 
action is quite a different thing.

In the case of Sta te, ex rel. A ttorney -G enera l, v. 
D avis, 44 M o . 129, the petitioner claimed to have been 
ousted unlawfully from the office of circuit attorney, 
and made his contention upon the doctrine that he had 
a vested interest and private right of property in the 
office, and the court said, on page 131 :

. “This is not true of offices of this description 
in this country. They are held neither by grant 
nor contract. The mere legislative office is al-
ways subject to be controlled, modified or re-
pealed by the body creating it. In England 
offices are considered incorporeal hereditaments, 
grantable by the crown and the subject has 
vested or private interests. Not so in the Ameri-
can States. They are not held by grant or 
contract, nor has any person a private prop-
erty or vested interest in them, and they are 
therefore liable to such modifications and 
changes as the law-making power may deem it 
advisable to enact.”

Citing 3 K ents C o rv iS ii Ed . 454, N o te  C  and cases.
“An appointment to and. acceptance of an 

office is not a contract. Neither the office nor 
its emoluments are property, and it is com-
petent for the legislative department of the 
government to remove the incumbent from of-

I
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fice before the expiration of the term for which 
he was appointed or elected unless such legis-
lation is interdicted by force of some consti-
tutional prescription ”

Kenny vs. Hudspeth, 59 N. J. L. 320.
Hoboken vs.' Gear, 27 L. 265.
Stuhr vs. Curran, 44 L. 181.
Uffert vs. Vogt, 65 L. 377.
Ross vs. Freeholders, 90' L. 522.

Due  Pr o cess o f  La w .

In Lynch vs. Chase (.1895), 40 Pac. 666, the Su-
preme Court of Kansas said, at page 667:

“ The theory that a removal cannot be effected 
without a judicial trial and upon judgment of 
the judicial tribunal only prevails where it is 
regarded that the office is a hereditament or 
one in which the officer has a property or vested 
right which cannot be disputed.

* * * In the absence of a constitutional
limitation the legislature has ample power to 
protect the public by providing a speedy and 
effective method for ridding the public service 
of officers who are incompetent, irresponsible or 
dishonest and to that end may prescribe the 
grounds which will operate as a forfeiture and 
provide what officer or tribunal shall determine 
the fact.”

Again at page 669, the court said that the pro-
cedure (which was summary in that case) “is not like 
a common law trial nor is the same precision and 
accuracy required as in a trial before a court,” citing, 
among others, the case of People vs. Board of Police 
Commissioners, 98 N. Y. 332.

In Hkern vs. McGovern, 154 Wis. 157, the Supreme 
Court of that State in 1913 said, at page 240:



62
pp I

“What is due process of law? There is noth-
ing very technical about it when we view the 
subject broadly. Due process of law means, 
in brief, the law of the land—including the 
unwritten law. It is, simply, that which must 
be followed in depriving any one of anything 
which is his to enjoy until he shall have been 
divested thereof by and according to the law of 
his country. Whether the proceedings relate to 
liberty or property, in the technical sense, and 
be of a strictly judicial nature, or to mere privi-
lege, immunity, status, or anything else of value, 
which commonly are of a quasi judicial nature, 
incidental, to or as a part of administrative 
authority, and reviewable by courts as to juris-
dictional matters, or, of a purely ministerial 
nature where the thing is a mere creature of 
the law granted upon condition of being so dealt 
with, due process of law pervades and rules them 
all.

“The mistake has influenced some courts, that 
due process of law calls for the interference 
of a court—judicial proceedings, in the tech-
nical sense, and therefore that it only apper-
tains to property in the sense of things of abso-
lute ownership—things which may be bought 
and sold and passed by will or inheritance. By 
or according to the law of the land covers the 
whole field—everything appertaining to right 
is to be dealt with according to law—admin-
istrative power, such with the concomitant of 
quasi judicial authority, legislative methods, 
judicial power in the technical sense—each in 
its proper sphere is due process of law.” 

and cited the case of K ennard vs. Lou isiana, 92 U . S. 
480, 481, to the effect that due process of law is “due 
course of legal, proceedings according to the rules and 
forms which have been established for the protection 
of private rights.” The Wisconsin Supreme Court said



1‘

I

63

it was not doubted in the Louisiana case that the right 
to an office not terminable at the pleasure of some legis-
lative agency is within the protection o f the funda-
mental law and the methods established in the common 
law or expressly by statute; including the right of a 
fair hearing according to the principles of natural jus- 
t’ce. The general effect o f the decision in the Louisi-
ana case was in harmony with the authorities in general, 
to the effect that due process of law contemplates legal 
proceedings o f the sort provided by the unwritten law, 
in case of there being no abrogation thereof by written 
law, but not necessarily confined to proceedings in 
courts.

The case of Attorney-General ex rel. Rich, vs. 
Jochim, 99 Mich. 358; 58 N. IV. 6 u ,  was cited, where 
the Michigan Court in effect said: “ If  one accept
office from which by the law of the land he is subject 
to be removed in any particular way, then deprival 
that way is due process o f law. I f  he takes an office 
which is in the power o f the legislature to abolish and 
he is thereby deprived of it, his removal is by due 
process o f law .”

In the case of Ex parte Wall, 107 U. S. 265, the 
Supreme Court said, at page 289:

“ It is a mistaken idea that due process of 
law requires a plenary suit and trial by jury, 
in all cases, where property or personal rights 
are involved. The important right of personal 
liberty is generally determined by a single 
judge, on a writ o f  habeas corpus, using affi-
davits or depositions for proofs, where facts are 
to be established. Assessments for damages and 
benefits occasioned by public improvements are 
usually made by commissioners in a summary 
way Conflicting claims o f creditors amounting 
to thousands of dollars, are often settled by the 
courts on affidavits or depositions alone. And 
the courts of chancery, bankruptcy, probate and 
admiralty administer immense fields o f juris-

New Jersey State Library
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diction without trial by jury. In all cases, that 
kind of procedure is due process of law which 
is suitable and proper to the nature of the case, 
and sanctioned by the established customs and 
usages of the courts. ‘Perhaps no definition,’ 
says Judge Cooley, ‘is more often quoted than 
that given by Mr. W ebster in the Dartmouth 
College case: “ B y the law of the land is more 
clearly intended the general la w ; a law which 
hears before it condemns; which proceeds upon 
inquiry, and renders judgment only after trial. 
The meaning is that every citizen shall hold his 
life, liberty, property and immunities under the 
protection of the general rules which govern 
society.” ’ Cooley’s Const. Lim. 353-”

Mr. Justice Swayze, in the Harvard Law Review, 
Vol. 26, p. 1, on page 24, &c., in discussing due process 
of law, said: “ The decision that due process of la v
does not necessarily mean judicial process becomes of 
increasing importance with the increasing complexity of 
administrative work and the necessity o f leaving the 
final decision of many questions to administrative offi-
cers. The decisions of executive and administrative 
officers acting within powers expressly conferred by 
Congress are due process of law. Our immigation laws 
present a striking illustration. The power to exclude 
aliens is a power affecting international relations, and 
vested in the political department o f the government, 
to be regulated by treaty or by act of Congress and to 
be executed by the executive authority according to the 
regulations so established, except so far as the judicial 
department has been authorized by treaty or by statute 
or is required by the paramount law of the Constitution 
to intervene. The jurisdictional fact in cases under the 
immigation acts is that the person concerned is an alien. 
The existence of that fundamental jurisdictional fact 
must be determined by some tribunal; it might have 
been decided that in the last resort this question was
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for the courts; it was, however, held that Congress 
has the power to commit the final decision of the ques-
tion to administrative officers. The importance of the 
result is shown by contrast with the decisions in rate 
cases that the determinations of administrative bodies 
are subject to judicial control. The consequence is that 
in a probable case the right o f a citizen to his liberty 
and to remain in the country of his birth may be finally 
determined by an executive officer, and even the writ 
of habeas corpus will afford him no redress.”

Mr. Justice Swayze concluded his discussion o f this 
subject on page 29 by quoting from Chief Justice W hite 
in the case o f American Land Company v. Zeiss, 219
U. S. 47, 66, decided in 1910, to the effect that “ due 
process o f law does not operate to deprive the States of 
their law ful power and of the right in the exercise o f 
such power to resort to reasonable methods inherently 
belonging to the power exerted. Qn the contrary, the 
provisions o f the due-process clause only restrain those 
arbitrary and unreasonable exertions of power which 
are not really within lawful State power since they are 
so unreasonable and unjust as to impair or destroy 
fundamental rights.”

W ith reference to this method of procedure, the Su-
preme Court o f Wisconsin in Rkern v. McGovern, 154 
Wis. 157, cited Throop on Public Officers that the “rule 
is .that where an officer holds his office for a certain 
number of years, if he -shall so long behave himself 
well, he cannot be removed, even for misbehavior, 
without notice and a  hearing. So where he is ap-
pointed for a fixed term, and removable only for cause, 
he can be removed only upon charges, notice, and an 
opportunity to be heard.” Throop, section 364. Such 
is due process o f law, the Court said, and cited authori-
ties to be found supporting the determination on page 
245 of the opinion in that case.

To the same effect is Wulzen v. Bd. of Supervisors, 
101 Cal. 15; 40 Am. Stat. Reports 17 ; Devault v. 

9
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Mayor of Camden, 48 N. J. L. 433 ; Ayres v. Newark, 
49 N. J. L. 170.

I11 discussing a right to an office as being property, 
the Court in Bkern v. McGovern, 154 Wis. 157, at page 
259, uses the following language: “ That it (an office) 
is not property in the sense of the right thereto being 
protected by the guaranty against deprivation of prop-
erty without ju st compensation may be freely admitted. 
That it is a right held upon condition subsequent, may 
be freely admitted. W hy was not the right to deprive 
one of an office referred to that condition— which was 
a perfectly logical reason— instead of. to the illogical 
one that it is not a property right in any sense? In 
many jurisdictions it is found that the right has been at 
times spoken o f as property, and at others as not prop-
erty. Many of the citations made to support the posi-
tion of the non-property idea do not deal with the mat-
ter at all, as for example, we find State, ex rel Kennedy 
v. McGarry, 21 Wis. 496, and State ex rel Willis v. 
Price, 45 Wis. 610, cited over and over again. They 
do not mention the matter, and when rightly under-
stood they have not the remotest bearing thereon. They 
are merely to the effect that a legislative office is subject 
to be taken away according to the conditions inhering 
in the right when it was bestowed and accepted.

That is the logical basis for all to rest upon. Subject 
to termination of the right by due process o f law, it is 
property. In view of the foregoing it seems best that 
the broad view of the terms “ liberty” and “ property” 
as it must have been entertained in the beginning, 
should prevail, instead o i  restricting it for the pur-
pose of supporting the idea of control over legislative 
office; which needs no support but the simple one that 
the person who takes such a thing at the hands of the 
people does so with the condition subsequent inhering 
in the right. Nothing but that need have been referred 
to in sustaining the decision in any of the casés where 
the non-property idea was adopted.
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In Anderson v. Ritterbusch, Treasurer, 22 Ok la. 761, 
790, decided in 1908, the Supreme Court of that State 
said : “ It would see m from  an examination of the au-
thorities that due process of law does not always re-
quire judicial hearings, except in matters o f purely 
judicial nature, but not in.matters of taxation, or mat-
ters purely administrative in their nature,” citing State 
v. Sponaugle, 45 IV. Va. 4 15 ; 32 S. B. 283; 43 L. R. 
A. 727.

V.

The Power to Create Has Power to 
Remove.

State v. Stevens, 46 N. J. L. 344.
In Bx parte Wall, supra, 107 U. S. 265, on page 284, 

Mr. Justice Catron, of the Tennessee Supreme Court 
is cited from the case o f Smith v. The State, 1 Yerg. 
( Tenn.) 228, as saying that: “ The principle is almost 
universal in all governments that the power which con-
fers an office has also the right to remove the officer for 
good cause.”

In the Jochim case, supra, 24 L. R. A. 703, the Mich-
igan Supreme Court sa id : “ The Legislature may re-
move officers, not only by abolishing the office, but by 
an act declaring it vacant (citing instance), and it may 
lodge the power to remove from statutory offices in 
boards or other officers, subject to statutory regulations, 
and while it cannot remove incumbents o f constitutional 
offices it is not because of an inherent difference in the 
qualities o f the office, -but because the power to remove 
is limited to the power that creates. '

In Cameron v. Parker, 2 Okla. 344* the Supreme 
Court sa id :

. “ The, Legislative assembly created the office 
of territorial superintendent o f public instruc-
tion ex officio> auditor and it would be strange
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reasoning to hold, in the absence of any consti-
tutional prohibition, that the legislative assembly 
could not also designate when the term of office 
should expire, the salary to be paid or the cause 
of removal. The defendant accepted the office 
under a statutory provision creating it, and ac-
cepted the salary as provided by the Legislature, 
but now objects to the statutory provision relat-
ing to his removal. Can he blow both hot and 
cold, accept the one and reject the other, take 
that which pleases him and reject that which 
does not, when both come from the same source? 
It seems to us clearly not.”

In Gray v. McLendon, 134 Ga. 224, the Supreme

Court, on page 240, said:
“ The office of railroad commissioner being 

purely of legislative origin and administrative 
duties the action of the Legislature in reserving 
the right of removal was not beyond its con-
stitutional power.”

In the case of South v. Commissioners of Sinking 

Fund, 86 K y. 186, 187, the Court said :
“ The office in question is not a constitutional 

one. It is a creature of the Legislature, subject 
to its will. Proceedings for the removal of an 
officer for cause belong properly to the judicial 
power of the State, unless its Constitution or 
laws provide otherwise. Where, however, the 
Legislature creates an office it undoubtedly may 
refer the power of removal to the Governor or 
other tribunal.”

In State ex rel. Churchill v. Hay, 45 Neb. 321, 63 N .

W . 821, the Nebraska Supreme Court said:
“ The Governor’s power to suspend or remove 

at any time for cause is derived from the stat-
ute and not from the Constitutional provision 
that the Governor shall nominate and appoint all 
officers whose offices are established by the Con-
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stitution and which may be created by law and 
whose appointment or election is not otherwise 
provided for, and may remove any such officer 
for incompetency, neglect of duty or malfeasance 
in office, and therefore the Governor is not con-
fined to the causes of removal specified in the 
Constitution and is at liberty to adopt such mode 
as to him shall deem proper.”

VI.

Impeachment.

The Governor and all other civil officers in this State 
shall be liable to impeachment for misdemeanor in office 
during their continuance in office and for two years 
thereafter. (Constitution, Art. V , Par. n . )

Judgment in cases of impeachment shall not extend 
farther than removal from an office and disqualification 
to hold or enjoy any office of honor, profit and trust 
under this State, but the party convicted shall neverthe-
less be liable to indictment, trial and punishment accord-
ing to law. (Constitution, Art. V I, Sec. I l l ,  Par. 3.)

In the Pritchard case Chief Justice Beasley, after 
holding that the power of removal as it exists in this 
State is exclusively judicial in its nature because of the 
fact that there is a property right involved, and there-
fore due process o f law requires the intervention of a 
court to carry it out— at a loss for any other court hav-
ing jurisdiction in the premises— pointed out that Prit-
chard, and the others being State officers, were such in 
the constitutional sense and that their misdeeds were 
therefore cognizable in. the court of impeachment set 
up in the Constitution, -but this is based on the theory 
that all civil officers under this State are but such officers 
who hold under constitutionally created offices, as he ex-
pressly distinguished in the opinion that case from the

J
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cases referred to in this brief, and the case at bar, by- 
reason of the fact that the statute authorized no such re-
moval, and it was therefore proper to conclude, it is sub-
mitted, as was done, that no power of removal existed in 
that case, but the learned Chief Justice did not go so far 
as to hold that offices when created by a Legislature were 
beyond the power of the Legislature forever thereafter 
as to removal of incumbents for cause or otherwise, 
which position, we think, would be untenable as has been 
previously set forth in this brief.

In Cooley’s Constitutional Limitations, Chap. 5, on 
page: 27, Chief Justice Denio is quoted as saying, “  ‘The 
people in framing the Constitution committed to the 
Legislature the whole law making power of the State, 
which they did not expressly or impliedly withhold.’ 
Plenary power in the Legislature for all purposes of the 
civil government is the rule. A  prohibition to exercise 
a particular power is an exception. In inquiring there-
fore whether a given statute is constitutional, it is for 
those who question its validity to say that it is forbidden. 
I do not mean that the power must be expressly inhibited 
for there are but few positive restraints upon the legis-
lative power contained in the instrument.” People v. 
Draper, 55 N. Y. 532-533.

On page 128, Chief Justice Redfield in the case of 
Thorpe v. Rutland and Burlington Railroad, 27 Vt. 140- 
142, is quoted as saying that “ The American Legisla-
tures have the same unlimited power in regard to legis-
lation as resides in the British Parliament, except where 
they are restrained by written constitutions.”

If therefore, the power to remove, after hearing is 
exclusively limited as to State officers by the court of 
impeachment, then the doctrine that the power to create 
carries with it fhe power to destroy or remove, does not 
prevail.

Impeachment for misdemeanor in office,, as w e have 
“endeavored, and we think successfully, to show, would 
limit the executive in the carrying out of his constitu-
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tional function, as well as the Legislature in delegating 
the power to him for such purpose, in restricting action 
to such a small class o f serious offenses as to seriously 
hamper the carrying out of the legislative and adminis-
trative functions of government. Removal o f State offi-
cers by impeachment in this State carries with it the 
stigma of misdemeanor in office and possible forfeiture 
of the right to hold office thereafter. T o  have such a re-
moval based upon a much more serious classification of 
offense than is comprehended within the meaning of the 
statute in the case at bar, and in such cases as are found 
in similar enactments to which reference will be found 
at the end of this brief, would be a serious impairment 
of the powers o f the executive not expressed in the Con-
stitution.

Under the Constitution of Colorado it is provided 
that all officers not liable to impeachment shall be sub-
ject to removal for misconduct or malfeasance in office, 
in such manner as may be provided by law (Art. Ill, 
Sec. 3), and further that the Governor may appoint, 
with the consent of the Senate, those whose appoint-
ments or election are not otherwise provided for and 
he may remove such officers for incompetency, neglect 
of duty or malfeasance in office. (Art. IV, Sec. 6.)

Chief Justice Hay, in an opinion in Trimble v. People, 
15 Colo. 187, 34 Pac. 981, i.n discussing these provisions 
of the Constitution, said: “ That the court below 
assumed that the authority for the removal o f the re-
lator rests upon this constitutional provision. It was 
construed as a limitation upon the exercise o f the power 
of removal from office and deprived the Governor o f the 
right o f removal, unless there existed one o f the three 
specified reasons ( fo r  removal) mentioned therein.” 
The court said, “ A n analysis of the Constitutional pro-
visions further shows that the officers therein referred 
to are (1 )  those whose offices are established by the 
Constitution, (2) those whose offices are created by 
law, the appointment or election to which are not other-
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wise provided for. The relator’s office does not fall 
under either class mentioned, for while it is true that 
his office was created by law, his appointment is also 
provided for by statute, and the same statute provides 
that such appointment shall be made with power of 
suspension or removal by the Governor at any time 
for cause to be stated, in writing, but not £or political 
reasons; the office being one of statutory creation the 
manner of filling it and the mode of removal and filling 
of vacancies being also provided by statute, the case 
falls clearly outside of those offices to which the con-
stitutional provision relates,” citing cases.

This case therefore is authority for the view even 
though there are constitutional provisions as to method 
of removal, that such are not exclusive methods when 
the statute creating an office provides a method of 
removal, for the reason stated in the cases given under 
the heading as to the power o f creation and removal. 
( Ubi, supra.)

The claim is made that Paragraph u ,  of Article V , 
of the Constitution, points out the sole and exclusive 
way by which a civil officer under this State may be 
removed from office, but it is submitted that this pro-
vision does not expressly so provide, neither is there 
any other provision of the Constitution providing that 
impeachment shall be the exclusive way by which a 
person may be removed from office.

T o  so construe the Constitution would, it is urged, 
unnecessarily close the door to the exercise through the 
legislature of political power inherent in the people, for 
it will be noted that the single cause for which an 
officer may be impeached is “ misdemeanor in office” 
and we can readily conceive of cases arising in which 
it might be desirable and for the public welfare that 
provisions be made for the removal o f persons from 
public office for other causes than those embraced within 
the phrase “ misdemeanor in office,” and it is unreason-
able to assume that the framers of the Constitution
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intended, excepting in the case of officers referred to 
in the fundamental law, to so limit the people acting 
through the legislature in so important a phase of- gov-
ernmental activity. r

It is submitted that the impeachment section of the 
Constitution was not inserted in that instrument pri-
marily to protect the civil officers under this State, but 
lather this section is one of the checks in the Constitu-
tion by which those to be governed under the Constitu-
tion protect themselves against those by whom they are 
to be governed, and hence it is urged that this section 
should not be given a construction that will have the 
effect o f preventing the people, acting through the L eg-
islature, from exercising rights that are not in fact 
intended to be prohibited by the section of the Con-
stitution in question and that will unduly favor the 
governing part and unduly restrict the rights o f the 

governed. . - ; 1
The Constitution is an instrument raised by the people 

to protect themselves against the governing class.
In connection with this point it will be o f interest 

to refer to the Federal Government and inquire what 
are the constitutional provisions relative to removal 
from office and the effect which has been given to 
them: W e find that the only clauses bearing on the 
subject are as follows:

Section 4 o f Article n ,  which reads as follows:
“ The President, Vice-President, and all civil 

officers of the United States shall be removed 
from office on impeachment for, and conviction 
of treason, bribery, or other high crimes and 
misdemeanors,” and

Section i of Article n ,  which reads as follow s:
“ The judicial power o f the United States 

shall be vested in ’ one supreme court, and in 
such inferior courts as the Congress may from 
time to time ordain and establish. The judges 
both of the supreme and inferior courts, shall

io
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hold their offices during good behavior, and 
shall, at stated times, receive for their services, 
a compensation which shall not be diminished 
during their continuance in office.”

Notwithstanding the above-quoted provisions, there 
has never been any question, excepting in the cases 
where the terms o f officers are fixed by the Constitu-
tion and in the case, o f members of the judiciary, but 
that the power which establishes offices under the Fed-
eral government may fix the tenure and that .other 
modes of removal than by impeachment were legal.

See Parsons vs. United States, 167 U. S. Reports 
324- .

The removal from office consequent on impeach-
ment is something quite different from the removal 
provided for in the Public U tility Act.

It is submitted that a removal under the statute is 
not a proceeding directed- primarily against the holder 
of the office, but it is the method by which the people, 
acting through the selected agency retake possession 
of an office. In other words, the prime purpose of the 
removal o f a person from office under this statute is 
not to punish the holder, but to benefit the public 
service.

On the other hand, a proceeding by impeachment 
is an action directed against the holder o f the office. 
The proceedings are penal in their nature arid judg-
ment against the incumbent may enter only after con-
viction before a judicial branch of the Government, 
and the judgment consequent upon conviction may 
result not merely in depriving the accused of the right 
to continue to hold his office, but he may, by the 
judgment, be further disqualified from holding and 
enjoying any office o f honor, profit or trust under this 
State. (Constitution, Art. V i, Sec. I l l ,  par. 33.) And 
he cannot be pardoned. (Constitution, A rt. V , par.
10.) A s an additional indication that the proceedings 
on impeachment are intended to be a proceeding against 
the person holding the office, it is significant to note
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that such person is liable to impeachment for two years 
after he ceases to hold the office. See, as to the nature 
of impeachment, State vs. Hastings, 44 N. W. (Neb.) 
774-

No matter what construction may be given to the 
effect o f the constitutional provision for removing from 
office by impeachment in ordinary cases, it is submitted 
that it should not be held to render illegal the removals 
in the cases at bar.

An examination of the statute under which the re-
spondents were appointed to office will show that it 
provides that their tenures to the office may be brought 
to an end by either of two w ays:J— ( 1 )  B y the efflux 
of time; and (2) by the action of the Governor in 
removing them for neglect o f duty and misconduct ‘in 
office appearing to him.

The respondents’ right to their offices in this case was 
terminated by the happening of the second of the above 
named means of termination— that is to say, by the 
happening of the condition subsequent, subject to which 
they took the office.

It is submitted that the Legislature had the power to 
create the office subject to this condition subsequent.

In Kenny v. Hudspeth, 59 N. J. L. 321, the court 
sa id :

“ If  there be any limitation upon the power of 
the legislative department o f the government 
over the tenure of public offices, it must be found 
in a constitutional inhibition arising from the fact 
that by constitutional prescription the tenure and 
term of office are put beyond legislative con-
trol.”

See. also Rkern v. McGovern, 154 Wis. 157, at 259.

V II.

The Finality of the Governor's 
Action of Removal.

The grant o f the power, it was stated in the case of 
State v. Doherty (25 La. Ann. 119, 13 Am. Rep. 13 1),
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to the executive to remove an officer for a certain cause 
implied authority to judge of the existence of that 
cause. The power vested exclusively in executive dis-
cretion cannot be controlled in its exercise by any othei 
branch of the Government. The Governor decided that 
defendant had failed or refused to do his duty. H ow -
ever erroneous the decision of the Governor as to that 
question may be, the court sa id : “ W e do not think he 
can under our system of government be examined by 
the court. The legislature created the office and the 
law provided that the Governor might make the ap-
pointment and for a certain cause remove the officer 
appointed by him.” Here the law invested the Gov-
ernor with a discretionary power which could alone be 
employed by him. The decisions of all the courts of the 
State could not compel him to make the removal. The 
removal o f the defendant for neglect of duty was the 
exercise of executive discretion. The grant o f power 
to the executive to remove an officer for a certain cause 
implies authority to judge o f the existence of that cause.

In the case o f State v. Doherty, 25 La. Ann., on p. 
120, the court said: “ The power vested exclusively in 
the executive discretion cannot be controlled in its ex-
ercise by any other branch of the government,” and 
cited Wright v. De Frees, 8 Ind. 302, to the effect that 
“ the powers o f the departments are not merely equal, 
they are exclusive in respect to the duties assigned to 
each,” and Mr. Cooley, in his Constitutional Lim ita-
tions, 187, cited authorities supporting the rule that to 
institute an inquiry as to the correctness o f the cause 
for which the Governor removed the defendant would 
be an attack upon the independence of the executive.

In State v. The Governor (25 L., p. 3 5 1 ), the Su-
preme Court of this State sa id : “ W hile it is the ac-
knowledged duty of courts o f justice to exert all their 
appropriate powers for the .redress o f private wrongs, 
it is no less a duty sedulously to guard against any en-
croachment upon the right or usurpation of the powers 
o f the co-ordinate departments o f government.”
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The court cited the case of Marbury v. Mudison \ i 

Branch), and Chief Justice Green quoted the Supreme 
Court, saying: “ A n  idea has^gone forth that7a manda-
mus to a Secretary of State is equivalent to a mandamus 
to the President of the United States. I declare it to be 
my opinion grounded on a comprehensive view of the 
subject that the President is not amenable to any. court 
of judicature for the exercise of his high functions, but 
is responsible only in the mode pointed out in the Con-
stitution. The Secretary of State acts in two capacities; 
as the agent of the President he is not liable to a manda-
mus, but as a recorder of the laws of the United States, 
as keeper o f the Great Seal, and other cases therein men-
tioned, he is a ministerial officer of the United States.” 

Chief Justice Marshall was quoted as saying: “ W here 
the head of a department acts in a case in which execu-
tive discretion is to be exercised, any application to the 
court, to control, in any respect, his conduct would be 
rejected without hesitation, but where he.is directed by 
law to do a certain act affecting the absolute right o f in-
dividuals, in the performance of which he is not placed 
under the particular direction of the President, and the 
performance of which the President cannot law fully 
forbid, and therefore is never presumed to have forbid-
den, * * * it is not perceived on what grounds the 
courts of the country are further excused from the duty 
° f  giving judgment that right be done to an injured in-
dividual than if  the same services were to -be performed 
by a person not the head o f a department,” and Chief 
Justice Green concluded, saying: “ The distinction is 
clearly drawn between the President himself and the 
head of a department acting in the matter, which, in the 
opinion of the Court, had passed beyond the conrtol o f 
the President which he had no right to forbid, which 
therefore it was presumed he had not forbidden.”

In Attorney-General v. Hawkins, 44 Ohio 98, 5 N. B. 
228, the Supreme Court o f Ohio said, “ The only ques-
tion which the Court can consider is whether charges
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involving official conduct have been preferred, whether 
the parties had notice, and whether the Governor acted 
upon the charges of removing the respondent for the 
reasons stated in thè charges.”

In the case of State v. Hay (45 Neb. 321, 330), the 
Court in holding that the removal power is an adminis-
t r a t e  one, rather than a judicial function, citing cases, 
said that the opposing cases rest upon the assumption 
that the incumbent had property rights in the office, add-
ing that although the doctrine of the common law has no 
foundation whatsoever in a representative government 
where the right to' hold office is mere privilege, citing 
Connor v. The Mayor of New York (5 N. Y. 285), 
Stale v. Hawkins, supra, added, “ The limit of judicial 
interference in all such cases is to protect any officer in 
his right to a hearing on specific charges or in other 
words, tO' require the officer or body claiming the right 
of removal to keep within his or its jurisdiction.”

In Attorney-General v. Doherty, 25 La. Ann. 119, 
13 Am. Rep. 131, it was held that the action of the 
Governor in removing for cause implies authority to 
judge of the existence of the cause, and is not review- 
able by the courts.

In Cameron v. Parker; 2 Okla. 277, 38 Pae. 14, it 
was held that the courts cannot inquire into the suffi-
ciency of the proof of charges in the Governor’s hear-
ing, and so his findings are not reviewable by any court 
so long as his action is within the limit o f the power 
conferred by the statute.

In State v. Johnson, 30 Fla. 433, 18 L. R. A. 410, 
the Supreme Court said : “ There is but one inquiry 
which the court can make and that is whether or not 
the act for which the alleged suspension was made is, as 
a matter, o f law, a ground for removal within the grant 
o f power made to the Governor.”

In Cameron v. Parker, supra, the Court held that so 
long as the Governor’s action in removing an officer 
is within the limits of the power conferred upon him
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by statute, the courts cannot interfere to arrest his 
action or to review the proceedings before him. He is 
the exclusive judge, so far as the courts are concerned, 
of the sufficiency of the proof of the charges and his 
findings are not reviewable by any court.

This proceeding is by quo warranto and the sole pur-
pose is the test o f the question as to whether the officers 
have been removed and their offices terminated for the 
cause o f neglect or misconduct in office, as defined in 
the statute, and it is not for the purpose o f bringing up 
for review the proceedings in order that the sufficiency 
thereof as to the discretionary acts o f the chief execu-
tive may be examined into. In fact the judicial officers 
who were applied to for writs o f certiorari to review 
the proceedings which led to the removal o f the officers, 
denied, in their discretion, the allowance of such writs. 
The denial by Mr. Justice Sw ayze was that certiorari 
was a writ issuing to an inferior tribunal and not to a 
co-ordinate and equal branch of the government, as in 
the case o f the chief executive. T o  question anything 
but whether the removal was for the ’causes mentioned 
as contained in the charges would be to use the present 
proceedings to test the exercise of the discretion of 
the chief executive o f the State and to undertake to 
question the sufficiency of his finding in a collateral and 
not an appellate proceeding,

In Davidson v, Whitehill ( Vt.), 89 Atl. 1082, 4 Dill 
on Municipal Corporations, Sec. 1593, and note, was 
quoted to the effect that at common law certiorari lies 
only to inferior courts and officers exercising judicial 
powers. W hile the courts by certiorari review a tri-
bunal’s discretionary act only to correct a manifest 
abuse of discretion, it is submitted that this does not 
apply in this State to anything but the jurisdictional 
question in a case o f removal by the chief executive.
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V III.

Policy of the Executive and Legislative 
Departments of the State 

Government.

The enactment o f legislation vesting in the executive 
a power o f removal of statutory officials is not new 
in our State. A s far back as 1891, in creating the 
State Department of Banking and Insurance, the Leg-
islature provided “ The chief officer of said department 
to he denominated the Commissioner o f Banking and 
Insurance shall be appointed by the Governor by and 
with the advice and consent of the Senate, and shall 
hold his office for a term of three years beginning on 
the first day of April, one thousand eight hundred and 
ninety-one, and until his successor shall be appointed 
and confirmed, unless.sooner removed by the Governor 
for cause,” (P. L. 1891, p. 17; 1 Comp» Stat., p. 160.)

This statute, enacted nearly thirty years ago, was the 
first of a series of enactments indicative of a legislative 
policy that has been pursued to the present time.

Nine years later the Legislature of 1900 by an act en-
titled “ An act to establish and regulate the State Home 
for Boys”  P. L. 1900, p. 176; 4 Comp. Stat., p. 4881), 
in section four provided— “ The trustees of said home 
shall be six in number and shall be appointed by the 
Governor with the advice and consent of the Senate as 

fo llow s:
T w o  each year for a term of three years; and in 

case of a vacancy from death, resignation, removal 
from office or otherwise the vacancy shall be filled 
for the unexpired term only, and not more than three 
o f said trustees shall belong to the same political p a ity , 
either by original appointment or by appointment to fill 
vacancies; provided the Governor may in his discretion 
remove from office any trustee so appointed.
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A t the same session there was enacted “ A n act to 
establish and regulate the State Home for Girls” (R e-
vision of 1900), (P. L. 1900, p. 481; 4 Comp. StaP, 
p. 4889), and section four of said act provided:

“ There shall be nine trustees of said home, 
five of whom shall be men and four of whom 
shall be women, who- shall be appointed by the 
Governor, within thirty days after the passage 
of this act, * * * The Governor shall have
power in his discretion to remove from office a 
trustee, and in case o f a vacancy from death, 
resignation, removal from office or otherwise, the 
appointment shall -be for the unexpired term 
only.”

By the act to regulate the State Library (4 Comp. 
St at., p. 4901) it is provided— “ That the said, com-
missioners, or a m ajority of them, shall appoint at the 
expiration of the term of the present incumbent and 
every fifth year thereafter a librarian, who shall hold 
office for a term of five years, unless sooner removed by 
u unanimous vote of the commissioners; and any va-
cancy that may occur in said office shall be supplied by 
a new appointment for the unexpired term of the 
former incumbent.”

The subject of removal of statutory officials was 
long a matter o f executive concern and is best ex-
pressed in the inaugural address of the then Governor, 
the late J. Franklin Fort, to the Legislature o f 1908.

“ A n examination o f the statutes o f the State 
of New Jersey discloses the fact that there are 
no provisions o f law empowering the Governor 
o f the State, or any one else, to- remove from 
any office any State official, appointed under 
a statute, even for cause.

“ The Chief Executive should be armed with 
some power, both for the enforcement o f ’ the 
law, and for the removal o f those in public

II
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office who refuse or neglect to perform their 
duty.

“ It may be easily imagined that cases may 
arise where public officials are shown to have 
been guilty of either misfeasance or m alfeas-
ance in office, and who refuse to resign, and 
it might be that cases would arise where a 
public official should not be permitted to re-
sign. In either event there should be some 
power in the Governor, upon formal charges 
in writing, to cite any statutory State officer, 
to show cause why he should not be removed, 
and if, after hearing and full opportunty to 
make defense, the Governor should be satis-
fied that the official has been derelict in the 
performance of his duty, or guilty o f more 
serious offense, he should then have the power 
to remove him.

“ O f necessity this will entail labor upon the 
Governor, but the people of the State elect 
their Governor for that purpose and he should 

.either perform his duties and see that'others 
perform theirs, or he should not assume office.

“ I f  he shall do this and the statute shall con-
fer upon him the power to remove any official, 
appointed by statutory authority, whom his 
examination may discover to be derelict in the 
performance of his duties, or guilty o f wrong-
doing in office, in any respect, the result will 
be wholesome as to all departments and insti-
tutions of the State.

“ I therefore recommend the enactment of d. 
law looking to this end.”

In his 1909 message to the legislature Governor Fort 
again earnestly urged the subject, and in clearly point- 
m g out the distinction between constitutional officers 
liable to impeachment and statutory officers exercising 
such powers as are conferred by the legislature, he
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recommended the passage of a law which would place 
in the hands of the executive a power to discipline and 
remove those who might be guilty of neglect of duty 
a'nd misconduct in office.

“In my inaugural address I earnestly urged 
the enactment of a law giving to the Governor 
the power of removal of public officials, not 
under the Constitution protected from removal, 
except by impeachment. I repeat that recom-
mendation.

“It is humiliating for the Chief Executive of 
a great State to feel that, no matter what the 
cause nor how derelict in duty a public official 
may be, there is no power of removal or method 
to remedy the condition.

“The Governor and other constitutional offi-
cers may be impeached and removed from office. 
A Senator or member of the General Assembly 
may be expelled and his office vacated by his 
associates, but there is no way now, except he 
resign, to get a statutory official out of office, 
even after conviction of crime.

“Surely this cannot be thought to be right by 
any reasonable person.”

In pursuance of the policy recommended by Governor 
Fort, which strongly outlines the view of the Executive 
Department on this subject, the legislature of 1911, in 
creating the Public Utility Commission, embodied 
therein a provision for removal of the commissioners 
for neglect of duty and misconduct in office.

Subsequent legislatures have confirmed the legisla-
tive policy so established, and in 1917 there was created 
a State Highway Department by an act entitled “An 
act to establish a State Highway Department and to 
define its powers and duties : investing therein all the 
powers and duties now devolved by law upon the com-
missioner of public roads and the existing State High-
way and Highway Commission.” (Chap. 15, Law s o f  

1917; P . L .  p. 35.)
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T hi s st at ut e p r o vi d e s t h at “ T h e m e m b e r s o f t h e S t a t e 

H i g h w a y C o m mi s si o n s h all b e a p p oi nt e d b y t h e G o v -

e r n o r, b y a n d wit h t h e a d vi c e a n d c o n s e nt o f t h e S e n at e, 

* * * T h e G o v e r n o r s h all h a v e p o w e r t o s u m m a ril y 

r e m o v e a n y o r all m e m b e r s o f t h e c o m mi s si o n. ”

A t t h e s a m e l e gi sl a ti v e s e s si o n t h e r e w a s e n a ct e d “ A n 

a ct t o e st a bli s h i nl a n d f o r t h e S t a t e o f N e w J e r s e y a 

D e p a rt m e n t o f A r c hit e c t u r e, t o p r o vi d e f o r it s m ai n -

t e n a n c e, t o d efi n e t h e p o w e r s a n d d uti e s o f t h e S t a t e 

A r c hit e c t, ” a p p r o v e d M a r c h t w e n t y - si x t h, o n e t h o u -

s a n d ni n e h u n d r e d a n d s e v e nt e e n. { P. L  1 9 1 7, p-  2 7 1. )

T hi s st at ut e p r o vi d e d t h a t “ t h e c hi e f offi c e r o f s ai d 

d e p a rt m e nt, t o b e d e n o mi n at e d t h e “ S t a t e A r c hit e c t / 

s h all b e a p p oi nt e d b y t h e G o v e r n o r, b y a n d wit h t h e 

a d vi c e a n d c o n s e nt o f t h e S e n at e, a n d s h all h ol d hi s 

offi c e f o r a t e r m o f fi v e y e a r s, * * * u nl e s s s o o n e r

r e m o v e d b y t h e G o v e r n o r f o r c a u s e. ”

T h e l e gi sl a t u r e o f 1 9 1 8 e n a ct e d “ A n a ct c o n c e r ni n g 

t h e c h a rit a bl e, c o r r e cti o n al, r e f o r m a t o r y a n d p e n al i n -

stit u ti o n s, b o a r d s a n d c o m mi s si o n s l o c at e d a n d c o n -

d u ct e d i n t hi s S t a t e, w hi c h a r e s u p p o rt e d i n w h ol e o r i n 

p a rt f r o m c o u n t y, m u ni ci p al o r S t a t e f u n d s, ” a n d b ei n g 

C h a p t e r 1 4 7 o f t h e L a w s o f t h a t y e a r.

S e cti o n 1 0 3 p r o vi d e s t h e m e m b e r s o f t h e B o a r d 

( B o a r d o f I n stit u ti o n s a n d A g e n ci e s ) s h all b e a p -

p oi nt e d b y t h e G o v e r n o r wit h o u t r e g a r d t o p oliti c al 

b eli ef o r affili ati o n, s u bj e c t t o c o nfi r m ati o n b y t h e 

S e n at e  T h e y s h all b e s u bj e c t t o r e m o v al b y t h e G o v -

e r n o r at a n y ti m e f o r g o o d a n d s uffi ci e nt c a u s e. ( P. 
1.  1 9 1 8, p p.  3 4 3 - 3 4 4. ) ■

T h e s a m e st at u t e b y s e cti o n 1 1 2, p a g e s 3 4 6 a n d 3 4 7, 

p r o vi d e s a B o a r d o f M a n a g e r s f o r e a c h o f t h e i n stit u -

ti o n s o f t h e S t a t e u n d e r t h e j u ri s di c ti o n o f t h e B o a r d 

o f I n stit u ti o n s a n d A g e n ci e s, “ T oi c o n si st o f n ot l e s s 

t h a n fi v e a n d n o t m o r e t h a n s e v e n m e m b e r s. T h e y s h all 

b e s u bj e ct t o r e m o v al b y t h e S t a t e B o a r d at a n y ti m e 

f o r g o o d a n d s uffi ci e nt c a u s e. ”

T h e p oli c y o f t h e e x e c u ti v e a n d l e gi sl a ti v e b r a n c h e s 

o f t h e g o v e r n m e n t i n a u g u r at e d b y t h e a ct o f 1 8 9 1
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strengthened by the enactments of 1900 and recom-
mended in the Governor’s messages o f 1908 and 1909, 
supplemented by the passage o f the Public U tility A ct 
of 1911 and confirmed by the legislative enactments 
of 1917 and 1918, mark out with distinctness a. policy 
which authorizes and sanctions the removal of statutory 
officials from office for neglect o f duty and misconduct 
therein.

IX.

In Declaring a Legislative Enactment 
Unconstitutional Such Construction 

Must be Free From All Doubt.

Mr. Justice V an  Syckel, in a concurring opinion 
to that of Chief Justice Beasley, in the case o f Harris, 
et al. v. Vanderveer’s Executor, 21 Eq. 424, on page 
440, in the Court o f Errors, said :

“ The motion to dismiss this appeal rests upon 
the unconstitutionality o f legislative enactment. 
Its unconstitutionality must be clear and palpable.

“ E very intendment must be made in favor o f 
legislative power. Learned judges have, with 
great unanimity, laid down a rigid rule on this 
subject. Chief Justice Marshall, in 6 Cranch, 
128, Chief Justice Parsons, in 5 Mass. 534, Chief 
Justice Tilghman, in 3 S. & R. J2, Chief Jus-
tice Shaw, in 13 Pick. 61, and Chief Justice Sav-
age, in 1 Cowen 564, have, with one voice, de-
clared that Tt is not on slight implication and 
vague conjecture that the legislature is to be pro-
nounced to have transcended its powers, and its 
acts to be considered void. The opposition be-
tween the Constitution and the law  should be 
such that the judge feels a clear and strong con-
viction of their incompatibility with each 
other.’ ”
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X .

The Constitution by Implication Author-
izes the Procedure in the Instant Case.

The power of appointment as constitutionally dis-
tributed is not dissimilar from the power of removal. 
Article V II, Sec. 2, par. 9, of the Constitution, provides: 

“ A ll other officers whose appointments are not 
otherwise provided for by law, shall be nominated 
by the Governor and appointed by him, with the 
advice and consent o f the Senate; and shall hold 
their offices for the time prescribed by law.”

The provision as to impeachment provides the only 
method for the termination of the tenure of office of com 
stitutional officers, because the" Constitution itself pro-
vides for the manner of tenure of such offices, and by all 
proper rules of construction the two provisions must 
therefore be read in harmony with each other and to-
gether. So also, then, must the provision of that in-
strument in this connection cited be read, that the power 
of appointment may be otherwise provided for by law 
for the time prescribed by law, and as has been pointed 
out herein, the manner o f removal from office and the 
manner of the tenure, if  it can be regulated and limited 
as to time, may also properly be regulated as to method 
of removal for cause or otherwise. W hen the Constitu-
tion as in this instance provides that appointments may 
be made for all offices provided by law, as distinguished 
from those as provided by the Constitution to be for a 
time by law prescribed, it is clear that constitutionally 
the Legislature has direct delegated power to prescribe 
that that tenure may be terminated by some other cause 
than the lapse o f time alone.

The Constitution, by Article III, par. 1, provides for 
the distribution o f the powers o f government into three 
distinct departments, “ except as herein expressly pro-
vided,” and this clause in the same connection is re-
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ferred to in the case of Ross v. Freeholders, 40 Vr. 297, 
etc., where Judge D ixon said, speaking for the Court 
of E rrors:

‘ ‘But there is still another aspect of the mat-
ter. If, by the unrestrained force of either the 
distributive or the prohibitive clause of this ar-
ticle, the power of appointing officers could be 
considered as assigned exclusively to any one 
o f these departments, their significance is re-
stricted by the closing words of the article, ‘ex-
cept as herein expressly provided.’

“ This compels an examination o f the rest of 
the Constitution for express exceptions to the 
preceding clauses o f the article. Such exceptions 
are readily discoverable. Thus the power remit-
ting fines and forfeitures, and granting pardons, 
which historically m ay'be deemed a branch of 
the executive authority, is conferred upon the 
Governor and certain members o f the judicial de- 
partment; the power to try, convict and pass 
judgment in cases of impeachment., which is a 
judicial function, is conferred upon the Senate. 
But the exception now directly pertinent is found 
in article 7, section 2, paragraph 9, declaring 
that ‘all other officers, whose appointments are 
not otherwise provided for by law, shall be nom-
inated by the Governor and appointed by him 
with the advice and consent o f the Senate.’ This 
is an unmistakable recognition of the authority 
o f the law-making department to provide for the 
appointment o f all officers whose appointment is 
not definitely regulated by the Constitution it-
self.”

B y analogy, therefore, it is clear that the same rule 
of construction applies to the power of removal in offices 
created by legislative enactment, and if  the statute in cre-
ating an office provides a term or tenure for the office, it 
may also provide another method than time for the term-
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ination thereof, just as the Constitution has provided a 
method for the termination of the tenure of office by 
impeachment in certain cases where an offense exists 
of misdemeanor in office, and where in non-constitu-
tional offices no other method has been provided.

The only questions before this court are questions 
of law, and there is no evidence subject to examination 
in the record. The 'charges, findings and other juris-
dictional matter are set forth in the pleadings, and this 
court is asked to determine by what right the defendants- 
appellants, respectively, exercise and usurp the offices 
from which they have been removed by executive action. 
It is submitted that if this court finds that the Chief E x -
ecutive acted within the authority conferred by the 
power which created the Board of Public U tility Com-
missioners and removed them from office, the exercise 
of the authorized discretion or the sufficiency of the 
evidence is not a question before this court, and that all 
which remains for this court is the pronouncement of 
a judgment o f ouster. W hile some of the charges pre-
ferred re fee/to a point o f time prior to the incumbency 
of Commissioners Gaul and Knight, as members o f ’ the 
Board, there are charges and findings which compre-
hend within their terms all o f the present commis-
sioners.

It is submitted that the ouster should be affirmed.
Respectfully submitted,

TH O M AS F. M cCRAN,
A11 orney-General.
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B R IE F  FOR  D EFEN D AN T .

This case arises on an information in the nature 
of a quo warranto filed by the Attorney General 
to test the title of the defendant to the office of 
member of the Board of Public U tility  Commis-
sioners of the State o f New Jersey.

The information in this case (w ith the exception 
of its statement of the date of the appointment and 
qualification of defendant) is identical with that 
filed in the case of Thomas F- MeCran, Attorney 
General of the State of New Jersey, v. Andrew 
Gaul, Jr. The copy of the charges alleged to have 
been served on the defendant and the findings of 
fact of the Governor are identical with those in the 
Gaul case.

The ¡same demurrer fvas filed in this case as in 
the Gaul case.

Th o mas  F. Mc Cr a n , Attorney 
General of the State of New 
Jersey,

Jo h n  W. Sl o c um,
Defendant.

v.

Informant, On Demurrer to 
information in 
nature of quo 
warranto.
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ARGUMENT.
1. The question of whether the de-

fendant usurps the office of Public  
Utility Commissioner is properly raised 
by the demurrer.

2. The provision of NSec. 2 of the Public  
Utility Act of 1911 under which the in-
formation alleges that the Governor re-
moved the defendant from office is in  
contravention of Article I I I  of the Con-
stitution of this State.

3. The clause of Sec. 2 of the Utilities 
Act (upon which the removal proceed-
ings were based) is also unconstitu-
tional because it attempts to confer 
upon the Governor jurisdiction which 
the Constitution vests exclusively in the 
court for the tria l of impeachments.

For our argument on these points, -we respect-
fu lly refer the court to Points 1, 2 and 3 in our 
brief in the case of Attorney General v. Andrew 
Gaul, Jr, Inasmuch as the questions o f law in-
volved are the same and both cases are to he argued 
together it  has been considered unnecessary to re-
peat the argument here.

The charges given to the defendant 
do not accuse him of neglect of duty or 
misconduct in office.
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5. The findings of fact do not show the 
defendant to have been guilty of neglect 
of duty or misconduct in office and are 
not included within the charges served 
upon defendant.

For our argument on these questions, we respect-
fu lly refer the courts to points 4 and 5 in the brief in 
the Gaul ease. What is there said is as applicable 
to Slocum as to Gaul for, as above stated, the 
charges and findings of fact in each case are abso-
lutely identical. The only possible difference arises 
from the fact that the information in this case 
alleges that Mr. Slocum was appointed as a member 
o f the board on the 1st day o f May, 1915, while the 
information in the Gaul case gives the date of Mr.
Gaul’s appointment as May 1, 1919.

The charges do not state that Mr. Slocum par-
ticipated directly or indirectly in any of the so- 
called neglect or misconduct therein referred to 
or allege any fact from which such participation 
can be inferred. They do not give the date of Mr.
Slocum’s appointment as a member of the board or 
even show that he was such member at the time 
of the alleged misconduct or neglect. So far as 
any allegations in the charges are concerned, Mr.
Slocum may not have been a member of the board 
during the period covered thereby, or he may have 
been absent from the meetings of the board at which 
the objectionable conduct is said to have occurred, 
or he may have been present and advised or voted
against the action of his colleagues. There is •
nothing in any of the charges which shows any
individual or personal neglect or misconduct on
the part of Mr. Slocum or any other member of
the board.

The findings of fact in this case are insufficient 
for the reasons stated at length under Point 5 of
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the Gaul brief. I t  is apparent from these findings 
of fact that the real basis for the removal proceed-
ings was not any neglect of duty or misconduct on 
the part of the board or any of its members but 
merely dissatisfaction on the part of the Governor 
with the conclusions reached by the board in the 
due performance of its duty.

W e respectfully submit that for the reasons above 
stated (and stated at length in the brief in the 
Gaul case) the demurrer to the information should 
be sustained.

L in d a b u r y , D e pu e  & F a u l k s ,
Attorneys for Defendant.

Jo s ia h  St r y k e r ,
R. Y. L in d a b u r y ,

of Counsel.

E2348
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Th o ma s  F. M c Cr a n , Attorney!
General of the State of New I
Jersey, f Qn Demurrer to

Informant, l iuformation in
/ nature of quo *

Y II warranto.

A n d r e w  Ga u l , Jr ., 1
Defendant.

B R IE F  FOR D EFEN D AN T .
This ease arises on an information in the nature 

of a quo warranto filed by the Attorney General, to 
test the title of the defendant to the office of mem-
ber of the Board of Public U tility  Commissioners of 
the State of New Jersey.

The information isets forth that on the 1st day of 
May, 1919, the defendant was duly appointed and 
commissioned a member of said Board for the term 
of six years, pursuant to the provisions of an act 
entitled “An Act concerning public utilities; to 
create a Board of Public U tility  Commissioners and 
to prescribe its duties and powers,”  approved April 
21, 1911, and the acts amendatory thereof and sup-
plemental thereto; that the defendant duly qualified 
for such office by taking the prescribed oath, and 
that since such appointment and qualification and 
until October 13, 1920, he duly held and enjoyed 
said office.

The information further states that on March 20, 
1920, the Governor gave to the defendant a copy of 
certain charges against him for alleged neglect o f
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duty and misconduct in office, which charges were 
filed with the Governor by the City of Jersey City 
on March 19, 1920; that at the same time the Gov-
ernor gave defendant a notice advising him that 
he would be afforded an opportunity to be heard 
upon said charges on April 13, 1920, at 11 o’clock 
in the forenoon at the State House in Trenton. A  
copy of the charges and notice are made part of the 
information.

These charges are voluminous, covering twenty 
typewritten pages. They refer to the power alleged 
to be conferred upon the Governor by Section 2 of 
the above mentioned statute to remove from office 
members of the Public Utility Board for neglect of 
duty and misconduct in office and charge the board 
as a board with neglect to perform the duties im-
posed upon it by said, act and with the performance 
Of such duties in a manner which is alleged to be 
unwarranted and improper. • They cover a period of 
time commencing in the year 1911, shortly after 
the organization of the board and long before the 
appointment of any of the present members. They 
nowhere specifically connect the defendant with any 
of the acts or failures to act which are charged 
against the board as a board.

A fter reciting the notice and charges, the infor-
mation states that a public hearing on said charges 
was held at the time fixed in the notice and at divers 
other times to which said hearing was adjourned 
and that on the 13th o f October, 1920, after the 
conclusion of said hearing, the Governor announced 
that he found the defendant and the other commis-
sioners guilty of neglect of duty and misconduct in 
office.

A  copy of the Governor’s findings of fact is in-
corporated in the information. I t  includes some 
findings not referred to or included in the copy of 
the charges served on defendant, and, like the 
charges, refers to the acts and failures to act of the
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board as a board and not to any individual neglect 
of duty or misconduct on the part of any defendant.

The information alleges that the Governor, by 
reason of the above mentioned conclusions and 
findings, removed the defendant from his office as a 
member of said Board of Public Utility Commis-
sioners on said* 13th day of October, and addressed 
a notice of such removal to the Secretary of State, to 
which notice was annexed a copy of the said find-
ings, and that notice of such removal and such find-
ings were also mailed to the defendant.

The information charges that by reason o f said 
removal of the defendant by the Governor, his said 
office became vacant, and that he thereupon usurped 
and intruded into the same. It  prays that the de-
fendant may be adjudged to be an intruder into 
said office and ousted therefrom.

A  demurrer to this information was filed by the 
defendant. The demurrer challenges the proceed-
ings before the 'Governor and the order of removal 
upon the following grounds :

1. That the provisions of Sec. 2 of the Public 
Utility Act of 1911 upon which said proceedings 
and order were based, is unconstitutional and void 
in that (a) it  attempts to confer upon thé Governor 
judicial powers in contravention o f Article I I I  of 
the constitution, and (b j in that it  attempts to 
confer upon the Governor jurisdiction which by 
Article Y , Sec. 1, and Article Y I, Secs. 1 and 3 of 
the constitution is vested solely in the court for the 
trial of impeachments.

2. That the charges given to' the defendant do not 
accuse him of neglect of duty or misconduct in 
office.

3. That the findings of fact do not show defendant 
to have been guilty of neglect of duty or misconduct 
in office, and are not included within the charges 
served upon the defendant.

These points w ill be discussed in the order stated.
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AR GUM ENT.

I.

The question of whether the defend-
#

ant usurps the office of Public Utility  
Commissioner is properly raised by the 
demurrer.

'The Attorney-General did not content himself 
with simply alleging that the defendant usurped 
the office and calling upon him to show by what 
right or title he held the same, but, in accordance 
with the modern practice, set forth the title of the 
defendant and the circumstances which he claimed 
constituted the present holding a usurpation. This 
relieved the defendant from the necessity of plead-
ing his title and justified him in raising by way of 
demurrer the question of the sufficiency of the facts 
pleaded to show usurpation.

Van Riper v. Parsons, 40 N. J. L. 1;
Goldberg v. Dorlcmd, 56 N. J. L. 364;
Attorney-Genial v. Fox, 72 N. J. L. 6;
State v. Riordan, 75 N. J. L. 16;
Anderson v. Myers, 77 N. J. L. 186;
Attorney-General v. McKelvey, 78 N. J. L. 

3; aff. 78 N. J. L. 621;
Bonynge v. Frank (Ct. o f Errors & A p -

peals), 89 N. J. 239 ;
People v. Goodrich, 87. N. Y . Supp. 114; 

aff. on opinion below, 180 N. Y. 522; 72 
N. E. 1148 (1904) ;

People v. Los Angeles, 133 Cal. 338; 65 
Pae. 749 (Sup. Ct, Cal. 1901).
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II.

The provision of Sec. 2 of the Public  
Utility Act of 1911 under which the in-
formation alleges that the Governor re-
moved the defendant from office is in 
contravention of Article I I I  of the Con-
stitution of this State, which reads as 
follows:

“ The powers of the government shall be 
divided into three distinct departments— the 
legislative, executive and j udicial ; and no per-
son or persons belonging to, or constituting one 
of these departments, shall exercise any of the 
powers properly belonging to either of the 
others, except as herein expressly provided.”

The provision of Sec. 2 of the Public U tility 
Act is that :

“ The Governor may remove any Commis-
sioner for neglect of duty or misconduct in 
office, giving to him a copy of the charges 
against him and an opportunity of being pub-
licly heard in person or by counsel in his own 
defense upon not less than ten days notice.”

This provision, we submit, amounts to an at-
tempt to confer upon the Governor judicial powers 
in contravention of the constitutional provision 
above quoted.

W e have not here to do with an office held for 
an indefinite period or at the pleasure of the ap-
pointing power. In  such case the power of re-
moval is incident to the power of appointment, and 
as the latter is administrative, the former is also.

Ex parte Hennetn, 13 Peters, 230, 13 U. S. 
135, 138;

Reagan v. United States, 182 U. S. 419, 
424 (1901).
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Here the office is for a fixed term and the incum-
bent is removable only for cause found. In this 
class of cases the power of removal is separated 
from the power of appointment and can only be 
exercised after notice and a hearing which results 
in the finding of the specified cause or causes. So 
far all the eases are agreed. They are not agreed, 
however, on whether the hearing and finding thus 
required is judicial or administrative, and whether, 
therefore, under a constitution like ours, the power 
to hear and determine can be conferred upon the 
executive department or is reserved for the courts.

One o f the earlier cases is Page v. Hardin, 8 B. 
Monroe, 648 (Ky. 1848). There the Governor had 
removed the Secretary of State, Hardin, for neglect 
of duty and declared his office vacant. Later, Har-
din brought mandamus porceedings against the 
State Treasurer to compel the payment of his sal-
ary. The Treasurer set up the removal proceed-
ings, and Hardin demurred on the ground that the 
Governor had no power to remove him.

Chief Justice Marshall, in delivering the opinion 
of the court, said:

“ The Secretary being removable for breach 
of good behavior only, the ascertainment of the 
breach must precede the removal. In other 
words, the officer must be convicted of mis-
behavior in office. And we shall not argue to 
prove that in a government of laws, a convic-
tion whereby an individual may be deprived of 
valuable rights and interests, and may more-
over be seriously affected in his good fame and 
standing, implies a charge and trial and judg-
ment, with thej opportunity of defence and 
proof. The law too, prescribes the duties and 
tenure of the office, and thus furnishes a rule 
for the decision of the question involved. Such 
a proceeding for the ascertainment of fact and 
law, involving legal right, and resulting in a 
decision which may terminate the right, is es-
sentially judicial, and has been so considered 
here and elsewhere.”
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The attempted removal was held to be ineffective 
for the reason that no judicial power had been con-
ferred upon the Governor by the constitution.

Another leading case is Dullam v. Willson, 53 
Mich. 392; 19 N. W. 112 (1884). The defendant 
Willson had been summarily removed by the Gov-
ernor from the office of trustee of the Michigan in-
stitution for educating the deaf and dumb for offi-
cial misconduct and habitual neglect of duty. His 
term was for six years, which had not yet expired. 
The Governor also on the same day appointed the 
relator Dullam as Willson’s successor, who, upon 
Willson’s refusal to surrender the office, brought 
quo wurrcmto. A  statute passed in 1846 provided 
that all state and county officers with certain 
named exceptions might be removed by the Governor 
for official misconduct or habitual or wilful neglect 
of duty at any time, during the recess of the legisla-
ture, and the vacancy filled during such recess. The 
information alleged that the removal was under this 
statute. The court held the statute to be invalid 
because repugnant to the constitution o f 1835, which 
vested no judicial power in the Governor.

I t  appeared, however, that the constitution had 
been amended in 1862 so as to confer power upon 
the governor to remove state officers during the 
recess of the legislature for gross neglect of duty 
or corrupt conduct in office, or any other misfeas-
ance or malfeasance therein, and the court held that 
the reference to the source of the Governor’s power 
in the information might be disregarded and pro-
ceeded to inquire whether the removal could be up-
held under this amendment. The conclusion was 
that it  could not, because the power conferred by 
the constitution was judicial in character and 
therefore required notice and a hearing, which had 
not been accorded. The court said :

“ I t  w ill be observed that the section of the 
constitution under consideration only author-
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iz.es the governor to remove for specified causes. 
He is not authorized to exercise the power at 
his pleasure or caprice. I t  is only when the 
causes named exist that the power conferred 
can be exercised. I t  follows as a necessary con-
sequence that the facts must be determined be-
fore the removal can be made. I t  is also clear 
that the fact must be determined by some tri-
bunal invested with judicial power for a de-
termination whether specified causes exist is an 
exercise of judicial functions. Judicial deter-
mination o f facts must rest upon and be pre-
ceded by notice, proof, and hearing. And the 
first question is, what is the proper tribunal in 
which such facts are to be ascertained? In my 
opinion this provision of the constitution re-
quires no legislation to make it effective. Read 
in the light o f the history o f the times, and 
the surrounding circumstances when it  was 
adopted, the grant of power is to the governor 
coupled with a duty to examine into the condi-
tion and administration of any public office, 
and to examine into the' acts of any public offi-
cer, and to remove from office for gross neglect 
of duty, or for corrupt conduct in office, any of 
the officers specified. The amendment for this 
purpose clothes him with judicial power.”

In  Honey v. Graham, 39 Texas 1 (1873), the 
Supreme Court of that State said:

“ The right to hold and exercise the functions 
of an office to which the individual may have 
been duly elected, may be regarded both as 
property and privilege; and therefore the in-
cumbent can only be deprived of his office in 
the manner pointed out in the Constitution. 
I t  may be safely admitted that more than one 
case might occur where the Governor would 
be authorized in assuming that an office was 
vacant; but no case can occur under our Con-
stitution wherein the Governor would be 
authorized to adjudge an office forfeited.

“ Judgment belongs to the judiciary. A  
charge of forfeiture can only be made out on 
proof— proof sufficient to satisfy twelve un-
prejudiced minds,”



9

In  People ex rel. Mayor v. Nichols, 79 N. Y . 588 
(1880), it is said that where an officer can be re-
moved only for cause upon complaint, the accused 
is entitled to notice and a hearing, and to be rep-
resented by counsel, and the proceeding for removal 
calls for the exercise of judicial power.

In  People ex rel. Clay v. Stuart, 74 Mich. 411; 
41 N. W . 1091 (Sup. Ct. Mich. 1889), it  is said:

“ There can be no doubt that the removal of 
a person from his office for cause involves the 
exercise of judicial power. Holding and exer-
cising an office to which a person hais been 
elected during the term for which he has been 
elected is a right o f which he cannot be deprived 
without due process o f law and this requires 
notice to the party, a hearing and determina-
tion.”

The leading cases opposed to this view are Dona-
hue v. W ill Co,, 100 111. 94 (1881) and State v. 
Hawkins, 44 Ohio1 St. 98 (1886).

In  these cases it  was held that proceedings to re-
move public officers for cause are administrative and 
not judicial, and that therefore power to remove 
them can be conferred by the Legislature upon 
executive officers.

In  Donahue v. W ill Co. a county treasurer had 
been removed by the board o f county supervisors for 
misfeasance in office after notice and a hearing. 
The procedure was authorized by a statute o f the 
State. The removal was claimed to be void, among 
other reasons, because the statute attempted to 
confer judicial powers upon the board of county 
supervisors.

The court held that the act o f removal was an 
exercise of executive not judicial power and, there-
fore, did not intrench upon the powers of the judici-
ary. The decision seems to have been based rather 
upon supposed authority than upon any attempt at
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close reasoning. The cases cited in its support are 
the following:

(1 ) State V. McGarry, 21 Wis. 496;
(2 ) State Y. Prince, 45 Wis. 610;
(3 ) McGregor v. Board of Supervisors, 37

Mich. 388;
(4 ) Keenan v. Perry, 24 Tex. 253;

(5 ) Taft v. Adams, 3 Gray 126;
(6 ) State y . Doherty, 25 La. Ann. 119;
(7 ) Thompson Y. Holt, 52 Ala. 491;
(8 ) Ex parte Wiley, 54 Ala. 226;
(9 ) State v. Frazier, 48 Ga. 137.

Not a single one of these cases supports the con-
clusion for which it  is cited.

In case (1 ) the removing body was authorized 
to remove for specified causes or for other cause 
satisfactory to it. Of course, this was power to 
remove at w ill and did not, therefore, require a 
hearing or the exercise of judicial functions, and it 
was so held.

Case (2 ) was decided in the same court eleven 
years later. There the statutory power was to re-
move for misconduct in office or wilful neglect of 
duty after notice and a hearing, and it was held 
that the proceeding was of a judicial character—  
the same as before any tribunal haring jurisdiction 
of the subject matter and the parties. No question 
was raised or discussed as to the power of the 
Legislature to confer judicial power upon the re-
moving body.

In case (3-) removal proceedings by a county 
board of supervisors were set aside on certiorari 
for irregularities. There is no discussion of any 
jurisdictional question. ( I t  w ill be noted that this 
case preceded Dullam v. Willson, supra, in the 
same court.)



11

Case (4 ) simply holds that “where the term of 
the office is not fixed by the Constitution nor by 
the law, and there is no provision for removal from 
office, its tenure is during pleasure” . I t  was there-
fore held that the appellee was removable from the 
office of superintendent of the State lunatic asylum 
by the Governor at w ill and without notice or a 
hearing.

Case (5 ) holds nothing more than that the 
Legislature may change the date of an election, 
although the effect may be to shorten the term of 
a statutory office.

Case (6 ) upholds the removal of a tax collector 
by the Governor under a statute which, as con-
strued by the court, empowered the Governor to 
make the removal as an act of executive discretion. 
Apparently there was no notice or hearing. No 
constitutional question is discussed.

Cases (7 ), (8 ) and (9 ) have no bearing what-
ever on the question under consideration here or 
with respect to which they are cited in the Donahue 
case.

I t  w ill thus be seen that the Donahue case has 
not the weight attached to it in the few cases which 
follow it.

State v. Hawkins, 44 Ohio St. 98 (1886) follows 
the Donahue case. In the course of its opinion the 
Court says that what is judicial power cannot be 
brought within the ring fence of a definition; that 
the power to hear and determine is not peculiar 
to the judicial office because many of the acts of 
executive and administrative officers involve the 
exercise of the same power, referring to boards of 
equalization of taxes, of public works, county com-
missioners, township trustees, judges of election 
and viewers of public roads, all of whom, it is de-
clared, in one form or another, hear and determine 
questions in the exercise of their functions more
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or less directly affecting private, as well as public, 
rights.

W ith respect to the decisions holding the power 
to be judicial, the opinion says:

“ A  different view has been taken by the 
courts of some of the states. State v. Pritch-
ard, 36 N. J. Law, 101; Page v. Hardin, 8 B. 
Mon. 672; Commonwealth v. Blifer, 25 Pa. St. 
28; and Dullam v. Willson, 53 Mich. 392. But 
these decisions have, as a rule, proceeded upon 
the ground, that an incumbent has a property 
in his office, and that he cannot be deprived of 
his right without the judgment of a court. 
This view finds support in the doctrines of the 
common law, which regarded an office as a 
hereditament, but has no foundation whatever 
in a representative government like our own.”

The court declares that the doctrine of these 
cases is opposed to the view taken by other courts 
of equal learning and ability, and then cites seri-
atim the same cases cited in the Donahue case, 
adding only one other, that of Patton v. Vaughan, 
39 Ark. 211, which latter simply declares the rule 
that when no definite term of office is prescribed by 
law, the power of removal is incident to the power 
of appointment.

There is a powerful dissent in this case by Fol- 
lett, J., who reviews the cases cited in the majority 
opinion and points out, as we have done above, that 
they do not support the conclusion of the court.

A  further case much relied on by counsel for 
Jersey City before the Governor is Cameron v. 
Parker, 2 Okl. 277; 38 Pac. 14 (1894).

I t  appeared that Parker had been removed from 
the office of Superintendent of Public Instruction 
by the Governor, after notice and a hearing, for 
misconduct in office. Cameron was thereupon ap-
pointed in his stead and brought mandamus pro-
ceedings to compel Parker to turn over the prop-
erty in his hands pertaining to the office. The
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question was whether the Governor had the power 
to remove ah officer for cause and this depended 
on whether the act of removal was judicial or ad-
ministrative. By a vote of three to five it was 
declared to be administrative.

The Court said:

“ I f  the governor has not the power to hear 
and determine the charges against an officer, 
it is upon the theory that such hearing involves 
a judicial investigation, and consequently be-
longs to the judicial branch of our government. 
There are seme authorities that hold such a 
hearing to be judicial, but these authorities all 
proceed upon the theory that the relator has 
some property in the office; that it  is a heredi-
tament. This was true under the old common 
law of England, when the courts considered 
that the possessors of an office had a property 
right in it  that could be inherited. But 
in this country nothing is more foreign to our 
law or repulsive to our sense of free govern-
ment than the idea that an office is created for 
some person’s particular benefit, or that any 
one should have a property right in it.”

The Court then cites Donahue v. W ill Go. and 
State v. Hawkins and the cases therein referred to, 
which have already been reviewed. I t  also cites 
a number of other cases, among them State v. 
Stevens, 46 N. »1. L. 344, which is a fa ir  sample of 
their general irrelevancy.

Shortly following Cameron v. Parker is Arkle v. 
Board of Commissioners, 41 W . Va. 471; 23 S. E. 
804 (1895).

In  this case the court had before it the question 
of the validity of an Act. of the Legislature author-
izing the County Court to hear charges preferred 
against a Justice of the Peace after having him 
summoned to answer such charges, and to remove 
him from office when a proper case was made.

The Constitution provided that all officers elected
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or appointed, except in cases therein otherwise pro-
vided for, might be removed from office for official 
misconduct, incompetence, neglect of duty or gross 
immorality, in such manner as might be prescribed 
by general law. In contained a provision enume-
rating the powers o f the 'County Court, which did 
not include the removal of incumbents from office, 
and it then provided that such courts might exer-
cise such other powers and perform such other 
duties not of a judicial nature as might be pre-
scribed by law.

The question presented was whether the above 
statute was void as an attempt to confer judicial 
powers upon the County Court in addition to the 
powers prescribed in the Constitution. The Court 
cited Dullam v. Willson, Page v. Hardin and many 
other cases, and held that the jurisdiction attempted 
to be conferred upon the County Court was judicial 
in its character and that the Act was, therefore, 
invalid.

The Court said:

“ Our statute (section 7, c. 7) provides for 
the removal from office of county and district 
officers, and, after providing that such removal 
in the case of a justice of the peace shall be 
made by the county court of the county, it fur-
ther provides that ‘the charges against any 
such officer shall be reduced to writing and 
entered of record by the court, and a sum-
mons shall thereupon be issued by the clerk 
of such court, containing a copy of the charges, 
and requiring the officer therein named to ap-
pear and answer the same on a day to> be 
named therein, which summons may be served 
In  the same manner as a summons commencing 
an action may be served, and the service must 
be made at least five days before the return day 
thereof,’ and the court may either suspend him 
or remove him. When a judge or a' court of 
justice, in 'a suit between parties, ascertains 
facts, ascertains and applies thereto the law, 
decides the controversy, and renders judgment,



he has exercised judicial power, and in such 
exercise has done a judicial act. Now, why 
is he summoned, and a copy of the charges 
served upon him, i f  the object is not to make 
him aware of what he is accused? And why is 
he required to appear and answer, i f  it is not 
to put in issue the charges? And why put in 
issue the charges if their truth or falsity is 
not to be determined as a basis of the action 
of the dourt? And i f  the charges are sus-
tained, and he is removed by the judgment of 
the court, by what other name can we call this 
proceeding than a judicial proceeding? There 
is, unquestionably, a trial and a judgment, and 
we can but conclude that it is in contravention 
of section 24 of article 8 of the constitution 
which provides that ‘county courts may exer-
cise such other powers and perform such other 
duties not of a judicial nature, as may be pre-
scribed by law.’ ”

The Court referred to State v. Hawkins, and 
Donahue v. Wills Co., as holding that the amotion 
of a public officer is not a judicial power but is min-
isterial or executive, but declared that the great 
weight of authority holds such action to be judicial.

Answering the suggestion that an office is not 
property and not within the protection of the courts 
it said:

“W e are aware of no right which is clung to 
with more tenacity, and about which more feel-
ing is engendered, than in regard to the tenure 
of public office; and in determining the ques-
tions arising upon these contests, intricate 
questions of law must frequently present them-
selves for determination. An officer has a 
right to an office to which he has been fairly 
and legally elected, and to the emoluments aris-
ing therefrom, and he should not be deprived 
of them without an opportunity of raising all 
proper legal questions for his protection, and 
having them judicially determined.”

Ten years after the decision in Cameron v. Parker 
the Supreme Court of Oklahoma had the same ques-
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tion before it again in Christy v. Kingfisher, 13 Okl. 
585; 76 Pac. 135 (1904). Paragraph 3 of the syllabi 
in this case (by the Court) is as follows:

“ The Legislature of this territory has the 
power to authorize the mayor and city council 
of a city of the first class to remove summarily 
any elective or appointive city officer without 
notice or hearing, as it may legislate upon all 
rightful subjects of legislation, provided its acts 
do not contravene the provisions of the Consti-
tution o f the United States or of some act of 
Congress; but i f  it attempt to authorize such 
mayor and city council to remove such officer 
for specified cause, upon hearing and evidence, 
while that part which authorizes the removal 
for the causes named will be upheld, the right 
of the mayor and city council to try him will 
be denied, because the procedure called for judi-
cial action, and not the exercise of political 
power. The nature of the power is not deter-
mined from the mere removal of the officer, but 
from the procedure by which his removal is to 
be effected.”

In its opinion the Court said:

“ The Legislature might authorize any execu-
tive or administrative officer or legislative body 
to remove arbitrarily certain officers, in his or 
its discretion. But i f  the law authorizes re-
moval for specified causes alone, then the offi-
cer is entitled to be heard and to introduce evi-
dence in his defense, and the officer or body 
trying the matter must weigh the evidence and 
pronounce judgment thereon; and the hearing 
of evidence, weighing the same, and arriving 
at a conclusion therefrom and announcing it, 
is judicial action, and, under oor organic act, 
the judicial power of the territory is vested in 
the Supreme Court, district courts, probate 
courts, and justices of the peace, and the Leg-
islature has not the authority to confer judi-
cial power upon any other court, person, body, 
or tribunal.”
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With respect to Donahue v. W ill Co., the Court 
said:

“While several cases can be found which hold 
that removal of an officer for cause is not a 
judicial act; the strongest case that can be 
found on that side of the question is Donahue 
v. County of W ill et al., 100 111. 94; but a num-
ber of the authorities cited do not support the 
principle contended for therein, as for instance, 
several cases hold that the removal of certain 
officers do1 not call for judicial action, which 
wTe concede, because, under the statute of the 
states from which these authorities are col-
lated, the removing officer is given the uncon-
ditional power to remove, and others cited 
clearly support the view he're contended for.

*  *  *  *  *

“ The general principles announced by the 
Illinois court, in the main, are correct, but it 
proceeds upon the theory that an office is not 
property; that no one owns an office. I f  these 
expressions used are intended to convey sim-
ply the idea that no one has such an interest 
in an office as w ill prevent the power creating 
it  from abolishing it, or that an office is not 
the subject of inheritance, we grant it ; but we 
cannot subscribe to the not uncommon theory 
that an officer, because a public servant, has 
no rights which are bound to be respected. A  
public office, while not property, is a position 
held of right by election or appointment, and 
all of the courts are quick to protect one in the 
enjoyment of those rights. They may differ, 
as on the question now under consideration, 
as to what his rights are, but, whatever the 
court conceives them to be, it  w ill protect as 
quickly and as fully as though it were prop-
erty.”

A fter citing the text writers and reviewing the 
cases holding to the contrary of Donahue v. W ill 
Co., the Court concluded as follows:

“But why cite other authorities? On the one 
side are many well-considered opinions by our 
ablest courts, as well as recognized text-writers
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like Cooley,. Dillon, Throop, and Mechem, 
against which stand the decisions of two or 
three states, whose opinions announce that the 
removal of a public officer for cause is not a judi-
cial act, without showing us, by reason or well- 
considered authority, why, under our system of 
laws, it has changed from a judicial act to the 
exercise o f executive or political power. Surely 
not upon the theory that an office is not prop-
erty, because the right to enjoy the honor and 
emoluments of an office, within the limitations 
stated in this opinion, are equally as sacred; 
and it  must be conceded that, wherever one is 
entitled to enjoy any right, even though it be 
not property, he may invoke the aid of the judi-
cial power o f the state to protect him in the en-
joyment of the same, and, as a rule, it  is the 
only power that can afford him relief.”

Again the question arose in State V. Chaney, 23 
Okl. 788; 102 Pac. 133 (1909), and the court con-
sidered whether it  should follow Cameron v. Parker 
or Christy v. Kingfisher. Its  conclusion was as fo l-
lows :

“ When we consider the eminent authorities 
supporting the Christy case, to wit, the highest 
courts of-Michigan, at the head of which was 
Chief Justice Cooley, New Jersey, New York, 
West Virginia, Indiana, Pennsylvania, and 
other states, we do not feel that under the cir-
cumstances we would be justified in overruling 
the same.”

'In  State V. Eberhart, 116 Minn. 313; 133 N. W . 
857 (Sup. Ct. Minn. 1911), the Governor had re-
moved a county attorney from office under a statute 
authorizing such removal by the Governor “ when-
ever it appears to him by competent evidence that he 
has been guilty of malfeasance or nonfeasance in 
the performance of his official duties” . I t  was held 
that “ proceedings for the removal o f a public offi-
cial by the Governor are clearly of a judicial char-

v



acter”  and are therefore reyiewable in the Supreme 
Court on certiorari.

Dillon on Municipal Corporations (4th Ed.), 
Vol. 1, Sec. 253, declares that proceedings to remove 
a public official “ in all cases where a motion is 
for cause, is adversary or judicial in its character” .

Mechem on Public Officers, Sec. 455, says:

“ Proceedings fo r the removal of an officer 
for cause are judicial in their nature, and 
must be had before tribunals clothed with 
judicial powers.”

Throop on Public Officers, Sec. 379, says:

“ Where the statute provides that an officer 
may be removed, but ‘only for cause and after 
an opportunity to be heard,’ the power thus 
granted is not an arbitrary one, to be exercised 
at pleasure, but only upon just and reasonable 
grounds, and then not until after notice to the 
person charged, for in no other way could he 
have ‘an opportunity to be heard.’ The pro-
ceeding, therefore, must be instituted upon 
specific charges, sufficient in their nature to 
warrant, the removal, and then, unless ad-
mitted, proven to be true. The person charged 
has also the right to cross-examine the w it-
nesses produced to support the charges, call 
others in his defence, and in these and other 
steps in the proceeding be represented by coun-
sel. In  no other way could the person sought 
to be removed have a due hearing, or ‘an oppor-
tunity to be heard’, and this condition must 
be complied with before the power o f removal 
is exercised. I t  follows, therefore, that the 
proceeding is judicial in its character.”

In  Cooley on Constitutional Limitations (7th 
Ed.), 518, it  is said:

“A  party cannot by his misconduct so for-
fe it a right that it  may be taken from him 
without judicial proceedings in which the fo r-
feiture shall be declared in due form. For-
feitures of rights and property cannot be ad-
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judged by Legislative act and confiscation® 
without a judicial hearing after due notice 
would be void as not being due process of 
law.”

Having thus reviewed the decisions in other 
States and given the views of the leading text;, 
writers on the subject, we come now to a con-
sideration of the rule which obtains in this State. 
This was declared forty-seven years ago in State v. 
Pritchard (36 N. J. L. 101) and has remained 
unchallenged up to this time. The decision was 
rendered in this court and was concurred in by 
all the judges sitting— four in number. The opin-
ion was by Chief Justice Beasley than whom no 
greater constitutional lawyer ever sat upon the 
bench of an American Court.

It  appeared in that case that certain police com-
missioners of Jersey City had been convicted of 
malfeasance in office in the Hudson County Court 
o f Oyer and Terminer, whereupon the Governor 
had summarily removed them and appointed others 
in their stead. The commissioners refused to 
vacate, and the Governor’s appointees brought quo 
warranto. There was no statute authorizing the 
Governor to remove the commissioners, and it was 
held that no power of removal inhered in his office. 
The decision might have stopped there but it did 
not.

Considering and deciding, as was his wont and 
his delight, the more important constitutional ques-
tions involved, the Chief Justice proceeded as 
follows:

“ But again, the function to declare an office 
forfeited from malfeasance,is obviously judicial 
in its character, and this leads to the second 
inquiry, whether such a function belongs to 
the governor of this state?

“ It  has already appeared that the authority 
to adjudge as to the forfeiture of office did not 
belong to the British crown— the king could



21

not seize the office without inquest of office 
found in his favor, and could not recall his 
letters patent except upon a judgment to that 
effect by one of the regular courts.

uTlie question therefore is, whether the pre-
rogative of the governor of this state, in this 
respect, overtops that of the British sovereign? 
I f  it has this reach, of course the power must 
be derived from the constitution of the state.

“ But the framework of the government of 
this state has been too carefully constructed 
to leave so important a matter as this in any 
doubt, or subject to any uncertainty. Its  diff-
erent departments have been nicely adjusted, 
and the boundaries o f their action have been 
accurately and plainly set and established. 
And in no part of the instrument is the line 
of division between the respective branches 
more clearly marked than between the powers 
of the executive and those of the judiciary.

*‘By Article I I I ,  the constitution declares : 
‘The powers of the government shall be divided 
into three distinct departments— the legisla-
tive, executive and judicia l; and no person or 
persons belonging to or constituting one of 
these departments shall exercise any of the 
powers properly belonging to either of the 
others, except as herein expressly provided.’

“ The Vth Article appertains specially to the 
executive office. Its provisions are perfectly 
clear and explicit. I t  declares that the execu-
tive power shall be vested in the governor; 
that he shall take care that the laws be faith-
fu lly executed, and grant under the great seal 
of the state, commissions to all such officers as 
shall require to be commissioned; that he shall 
be a member of the court of pardons, and may 
suspend the collection of fines and forfeitures, 
and that ‘when a vacancy happens during the 
recess of the legislature, in any office which 
is to be filled by the governor and senate, or 
by the legislature in joint meeting, the gover-
nor shall fill such vacancy’, &c.

“ These are all the powers having the least 
bearing on the subject under consideration,
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attached by the organic law to the office of the 
executive.

“By Article V I, the whole judicial power is 
placed in the courts.

“ I t  is obvious, therefore, that the governor 
of this state is not possessed of a particle of 
judicial capacity. I  cannot see that a single 
one of the powers conferred upon this high 
office even borders upon such authority. It  
is true that he is empowered to till certain va-
cancies, and in doing such acts he must decide 
whether or not such vacancies exist. But such 
decision is in no sense a judicial act. It  is a 
mere assumption of the existence of a certain 
state of facts on which to base executive action 
Such assumptions, or determinations by a chief 
executive, when they relate to or affect private 
interests, have no binding force. I f  the execu-
tive should fill an office on the conviction that 
the incumbent was dead, it is presumed that 
in the mind of lawyers there would prevail no 
doubt that if the fact of death had not occurred, 
the executive action would be void. An estop-
pel on private right by executive decision is 
not likely to be pleaded by any well skilled 
counsel. I  .think there is no reasonable ground 
on which to base a claim for the existence of 
any right of judicature in the governor of 
the state.

“And there can be as little doubt that the 
act of declaring that the offices involved in 
this ease had been forfeited, was a judicial 
decision. It  had all the essential elements of 
such an adjudication. I t  was a determination 
of the fact as well as the law, and comprised 
at once the functions of the jury and the judge, 
and it related to a right of property. The ques-
tions to be settled were, whether the officer 
had misbehaved; and that was an issue of fact. 
And whether such misbehavior amounted to a 
forfeiture of office; and that was an issue of 
law. The point of fact required the introduc-
tion of evidence, and for this purpose the gov-
ernor had before him the record of the co 
viction of these defendants in a criminal court. 
Whether such record would be competent for
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a question of pure law to considerable uncer-
tainty, the usual and inveterate rule being, 
that a criminal record is not admissible in any 
suit or proceeding relating to property or the 
civil rights of persons. But it is enough to 
denote that here was presented a rule of evi-
dence to be passed upon. In all its parts the 
proceeding was one of ordinary judicature. 
And then, too, after the ascertainment of the 
fact, it became necessary to apply the rule of ̂  
law. The result was an announcement that 
the forfeiture had been incurred. And this 
clearly was an act of judicial discretion. Than 
the judgment of the judge, there is no other 
legal test of the effect a certain act of mis-
conduct has upon the right to office. What 
malfeasances w ill work a forfeiture is no part 
of the lex scripta. There is no statute upon 
the subject. I t  is obvious that it may well 
be that some convictions in a criminal -court 
may not produce such a result. The point is 
not met by the suggestion that in this case the 
crime committed was one malum- in se, and 
made highly penal, because i f  the jurisdiction 
is vested in the executive on this occasion, it 
belongs to him in all cases of official misde-
meanor. I t  is not too much to say, that of all 
the cases where there is room for the use of 
a graduated standard for judicial judgment, the 
class of cases which comprises the one now 
considered is the most prominent. What jurist 
or judge has ever attempted to define that cate-
gory of offences which in law are operative 
to deprive the wrongdoer of a public office? 
And yet such was the question upon which the 
executive was called upon to pronounce. These 
acts were judicial in the most rigorous sense 
of the term.

*  *  *  *  *

“ I t  cannot fail to have been perceived that 
the question discussed relates merely to the 
matter of jurisdiction. That an officer wTho 
has made use of the opportunity which his posi-
tion afforded to perpetrate a fraud upon the 
public Should be summarily cashiered, is a prop-
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osition entitled to universal assent. But the 
result to which I  have arrived is, that the find-
ing of the fact of misconduct and the gradua-
tion of the punishment are judicial, and not, 
by virtue of our system o f laws, executive 
functions. And I  think, upon reflection, there 
w ill be few minds that w ill deny the propriety 
of the establishment of this power in a judicial 
depositary. Its  effect is to put the rights of 
the citizen under the safeguard of the ordinary 
tribunals, and to surround them with the pro-
tection of those modes of proceeding, trial and 
supervision which are the best, and, perhaps, 
only guarantees against error and injustice. 
To have left such cognizance to the executive 
branch of the government would have been to 
make these valuable interests to be dependent 
on the conclusions of a single mind, unassisted 
by the usual methods for the elucidation of 
truth, the responsibility of decision being un- 
•relieved by the consciousness that i f  the con-
clusion should be incorrect, the error could be 
corrected by some supervisory tribunal. Every 
proceeding to remove an officer for official mis-
conduct or neglect is essentially and thor-
oughly a judicial proceeding, and has conse-
quently, and with the utmost propriety, been 
confided to that branch of thè state govern-
ment.”

• W e respectfully submit that this decision, ac-
quiesced in for so long a, period of time, and sup-
ported, as it is, by the great weight of authority 
elsewhere, including all the leading text writers, 
ought to be regarded as settling the question in 
this state until the rule is changed by the people 
themselves under their power to amend the Con-
stitution.

But i f  we are wrong about this, and no regard 
is to be paid to the stability of our judicial determ-
inations, then we submit that the decision is in 
strict accord with Constitutional principles, and 
that the criticisms upon it in the few cases which 
disagree with it  are altogether unsound. These
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criticisms are two in number—  (1 ) that the decision 
mistakenly treats public office as private property, 
and (2 ) that the right to hear parties and deter-
mine facts, is Constantly exercised by executive 
officers and therefore does not pertain alone to the 
judiciary.

As to the first criticism, it  is enough to say, as 
is said in so many of the cases, that whether the 
right to hold office and receive the emoluments 
thereof is property or not, it  is at least a right, or 
privilege, to which the incumbent is entitled and 
of which he cannot be stripped except by due pro-
cess of law.'

For an extended review of the cases on this 
subject see Ekem  v. McGovern (1913), 154 Wis. 
157; 142 N. W. 595, at p. 623.

In Nichols V. MacLean, 101 N. Y. 526; 5 N. E. 
347, Judge Andrews, speaking for the court said:

“ The right to hold an office”  (t il l  terminated 
by lawful methods), “ is as perfect as the title 
to real and personal property” . ( I t  is not) 
“ property in the sense that chattels or lands 
are property of the owner” . (B u t) “ an office 
has a pecuniary value although primarily it is 
an agency for public purposes”  (as quoted in 
Ekem  v. McGovern, 142 N. W . 625).

See also the opinion of Mr. Justice Min turn in 
Balling v. Elizabeth, 79 N. J. L. 197.

^As to the second criticism, we need only point 
out that while executive officers do frequently hear 
parties and determine facts as the basis of executive 
action, such determinations do not bind private 
parties or deprive them of their day in court, which 
is the effect, i f  constitutional, of such proceedings 
as the Chief Justice denounced and as are here in-
volved.

But it  may be asked, why i f  the Legislature can 
authorize the Governor to remove the incumbent 
o f an office at will, can it  not require the Governor
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to first give the incumbent a hearing, without 
thereby ousting him of jurisdiction? So it can if 
nothing more is required, for the hearing is then 
merely ito inform the Governor’s discretion, not to 
control his judgment, and after the hearing he may 
still do as he likes. But when, as here, the removal 
can only be for a specified cause, that is to say, for 
the wrongful act or neglect of the incumbent, the 
latter is entitled, and so are the public, to have 
the existence of the cause determined by one quali-
fied to sit in judgment, and not by one forbidden 
by the Constitution to do so; to have the determin-
ation under the safeguards with which the Con-
stitution has surrounded the courts of justice, not 
under the influence of the sudden gusts of passion 
or prejudice which so often control and discredit 
political action.

Chief Justice Beasley pointed out in the Pritch-
ard case that the power to declare a forfeiture of 
public office has never been possessed even by the 
K ing of England, and it would be strange indeed 
i f  the framers of our organic law, fresh from re-
bellion against the tyrannies of an English king, 
had intentionally lodged with the successor of the 
K ing ’s prerogative in this State a power so vast, 
so arbitrary and so liable to be abused. That they 
did not do so we have already seen, and that they 
specifically lodged it  elsewhere we shall presently 
see.

I f  it  be said that functions similar to those at-
tempted to be conferred upon the Governor by Sec. 
2 of the Utilities A ct are constantly being performed 
by common councils, boards of excise and other 
non-judicial bodies, under legislative authority, 
and that, therefore, such functions have by com-
mon consent come to be regarded as non-judicial, 
the answer is that the legislature has power under 
the constitution to confer judicial functions upon 
such bodies and the performance o f such functions
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by such bodies does not, therefore, indicate that 
they are regarded as non-judicial.

In  Voight v. Board of Excise, 59 N. J. L. 358, pro-
ceedings had been taken under legislative authority 
by the Board of Excise of the City o f Newark to 
forfeit a liquor license for alleged violations of the 
excise laws, and it was insisted that the legislature 
could not confer such power upon the excise com-
missioners because they were ministerial officers 
and the power involved the exercise o f judicial 
functions. To this Mr. Justice Gummere, speak-
ing for this court, said:

“ I f  the investigation o f such a matter is a 
judicial function, then, although it is true that, 
ordinarily, the board o f excise commissioners 
is a ministerial body, the legislature, by re-
quiring the board to make such investigation, 
has created it  a judicial body for that purpose. 
That such action by the legislature was a legi-
timate exercise of legislative power cannot be 
disputed.”

I t  is said in one of the cases that an act o f the 
legislature authorizing the Governor to remove 
judicial officers for causes specified, after notice 
and a hearing, confers executive powers to be ad-
ministered judicially. W e submit that this is but 
another way of saying that judicial functions can 
be conferred under pretense that they are executive. 
The constitution cannot be circumvented in that 
way.
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I I I .

The clause of Sec. 2  of the Utilities 
Act above quoted is also unconstitu-
tional because it attempts to confer 
upon the Governor jurisdiction which 
the constitution vests exclusively in the 
court for the tria l of impeachments.

Article V, Par. 11, of the Constitution provides:

“ The governor and all other civil officers 
under this State shall be liable to impeach-
ment for misdemeanor in office during their 
continuance in office, and for two years there-
after.”  ' ■, ... j , ______¡. ..I

A rticle V I, Sec. 1, provides:

“ The judicial power shall be vested in a 
court of errors and appeals in the last resort in 
all causes as heretofore; a court fo r the trial 
of impeachments; a court of chancery; a pre-
rogative court; a supreme court; circuit 
courts, and such inferior courts as now exist, 
and as may be hereafter ordained and estab-
lished by la w ; which inferior courts the legis-
lature .may alter or1 abolish, as the public good 
shall require.”

Article V I , Sec. I l l ,  reads as fo llow s:

“ 1. The house of assembly shall have the 
sole power of impeaching, by a vote of a 
majority of all the members; and all impeach-
ments shall be tried by the senate; the mem-
bers, when sitting for that purpose, to be on 
oath or affirmation Truly and impartially to 
try and determine the charge in question ac-
cording to evidence’ ; and no person shall be 
convicted without the concurrence of two- 
thirds of all the members of the senate. f

“ 2. Any judicial officer impeached shall be 
suspended from exercising his office until his 
acquittal.
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“3. Judgment in cases of impeachment shall 
not extend farther than to removal from office, 
and to disqualification to hold and enjoy any 
office of honor, profit or trust under this State; 
but the party convicted shall, nevertheless, be 
liable to indictment, tria l and punishment 
according to law.

“ 4. The secretary of state shall be the clerk 
of this court.”

W e submit that the jurisdiction thus conferred 
upon the Court for the tria l of impeachments 
reaches to a case like the present and is exclusive 
o f any other.

Nothing is better settled than that the legis-
lature cannot subtract from the powers of a con- 
situtional court or confer a part of its jurisdiction 
upon another court or instrumentality.

Harris v. Vanderveer’s Exrs., 21 N. J. E. 
424;

Traphagen v. West Hoboken, 39 N. J. L. 
232;

Flanagan v. Plainfield, 44 N. J. L. 118;
Central R. R. v. Tunison, 55 N. J. L. 561;
Flanigan v. Guggenheim Smelting Co., 63 

N. J. L. 647.

The only question, therefore, would seem to be 
one of application.

The jurisdiction conferred is to try and deter-
mine misdemeanors in office alleged against cer-
tain designated officers and upon conviction to 
remove them from office. Does the term “ misde-
meanor”  as thus used in the constitution compre-
hend “ neglect of duty”  and “ misconduct in office” ? 
I f  so, then the very offenses which the legislature 
has attempted to make triable before the Governor 
are among those which the Constitution declares 
shall be tried by the court for the trial of impeach-
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merits when the object is the removal o f the offend-
ing officers.

W e submit that the term “ misdemeanor”  as used 
in the constitution is not confined to offenses so 
designated in the Crimes Act but extends to felonies 
and all other disqualifying offenses whether indict-
able or not. Demeanor is conduct and misde-
meanor is misconduct in a constitutional or par-
liamentary sense, and it  is in this sense that it  is 
used in our constitution.

In Falloon v. Clark, 61 Kan. 121; 58 Pac. 990, it 
is said:

“ The only ground of removal by impeach-
ment is ‘misdemeanor in office’, and these 
words, we think, are used in a parliamentary 
sense, and mean ‘misconduct in office’. I t  is 
something which amounts to a breach of the 
condition tacitly annexed to the office, and 
includes any wrongful official act or omission 
to perform an official duty.”

In  State v. Easting's, 37 Neb. 96; 55 N. W . 774,
. 791, it  is said:

“ The word ‘misdemeanor’ has a common law, 
a parliamentary, and a popular sense. In  a 
parliamentary sense, as applied to officers, it  
means maladministration or misconduct, not 
necessarily indictable.’

To the same effect are:

Yoe V. Hoffman, 61 Kan. 265; 59 Pac. 
351, 355;

iState v. Boromsky, 11 Nev. 119, 124;
State v. Mann, 21 Wis. 684.

I t  is clear, we think, that the power attempted 
to be conferred upon the Governor to adjudge a 
forfeiture o f office for misconduct or neglect o f duty 
cannot be supported upon the theory that juris-
diction to try those offenses and upon conviction to
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remove the offender from office, has not been con-
ferred upon the court for the trial o f impeach-
ments.

Oan it be supported upon the theory that utility 
commisioners are not among the officers designated 
in the constitution as liable to impeachment for 
misdemeanor in office? W e think not. These 
officers are not constituional officers in the sense 
that they are named in the constitution, it  is true, 
but they are civil officers under the State, and it  
is such officers, and not merely constitutional 
officers, who are designated as liable to impeach-
ment. The language of the constitution is not 
ambiguous and needs no interpretation. W e sub-
mit that it means what it  says.

In  discussing this constitutional provision in the 
Pritchard case, Chief Justice Beasley, after hold-
ing that the Governor was forbidden by Article 3 
of the Constitution to adjudge forfeitures in office, 
said:

“ Nor in the frame of the state constitution 
is there wanting an organ appropriate to the 
exercise of this jurisdiction. I  think the au-
thority in question is vested in the court for 
the trial of impeachments. By section first of 
Article V I, which effects a distribution of the 
judicial power, a portion of it  is vested in this 
tribunal. Its constitution is defined by sec-
tion third, the right to impeach being given to 
the assembly, and that of trial to the senate.

“ The jurisdiction of this important court is 
not, in express terms, defined. But I  think it 
clear that its cognizance is confined to the mis-
conduct of state officials. In  England, as is 
well known, the jurisdiction of parliament, in 
this respect, is much more extensive. I t  is 
said, that in that kingdom, all the king’s sub-
jects are impeachable in parliament. In  prac-
tice, however, this kind o f prosecution has 
usually been confined to that class of misdeeds 
which are particularly injurious by the abuse 
of important offices of public trust. But such
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an extent o f jurisdiction in this court would 
be incompatible with the most cherished no-
tions usually prevalent in this country, with 
respect to the safeguards necessary to the pro-
tection of persons and property. And that 
the scope of the jurisdiction of the court of 
impeachments, in this state, is much more 
limited than this, and is restricted to persons 
holding office under the state, is convincingly 
manifest from that provision of the constitu-
tion which declares that the judgment, in such 
cases, ‘shall not extend further than to a re-
moval from office, and to a disqualification to 
hold and enjoy any office of honor, profit, or 
trust, under this state.’ Thus, by imperative 
implication,, the limits of jurisdiction are re-
stricted to the offences of this particular class 
of persons.

“ The only remaining question, therefore, is, 
whether the office holders now involved in this 
controversy belong, in the constitutional sense, 
to this class of state officers of whose misdeeds 
this court of impeachments takes cognizance. 
The pertinent provision of the constitution is 
in these words, viz.: ‘The governor, and all 
other civil officers under this state, shall be 
liable to impeachment for misdemeanor in of-
fice, during their continuance in office, and for 
two years thereafter.’ The present officials are 
state officers, and I  have failed to see how they 
are to be excluded from the general descrip-
tion of the subjects of impeachment just quoted 
The generality of the language, so as to com-
prise the whole class of state officers, appears 
to have been designed. In  other parts, where 
the intention was to restrict the effect of a 
clause to constitutional officers, the language 
employed is aptly limited. I f  this compre-
hensive designation of the objects of the cog-
nizance of this court is not to be fu lly effectu-
ated, but is to be confined to certain classes of 
officers, where are the lim its to be set? I f  it 
does not take in all state officers, which are 
to be embraced and which excluded? The 
whole matter would be quite arbitrary. I f  
the executive can try and pronounce upon the
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delinquency of the present officials, the extent 
of his power would seem entirely indefinite and 
precarious, and no reason is perceived why it 
would not cover the whole field of misbehavior 
by these public agents. By force of such a con-
struction of the authority of the governor, the 
functions of the court of impeachments would 
be substantially superseded.

“ From these considerations I  have come to 
the conclusion that these defendants were im-
peachable for their alleged official misdeeds, 
and that it would have been competent for the 
court of impeachments to remove them from 
their posts. A  vacancy in these offices would 
have thus been created, and, in my estima-
tion, this cannot be effected by any other power 
in the state.’*

This interpretation of the constitutional pro-
vision in question has stood unchallenged for nearly 
half a century. In  the meantime the constitution 
has been twice amended and other attempts to 
amend it have been made and failed, but no attempt 
has ever been made to alter the rule thus authori-
tatively declared.

I t  is highly important that our judicial system 
should be stable and should not change from day to 
day to meet the changing views of the multitude 
or to accommodate itself to any supposed political 
exigency. Therefore, whatever view might be taken 
of the constitutional provision as an original ques-
tion, we submit that it is too late now to alter our 
time honored conception of its effect and meaning.

Nor w ill it  do to sav that in the Pritchard ease 
the legislature had not attempted to confer the 
power of removal upon the Governor as a political 
function; that, therefore, the only power of re-
moval existing in that case was the judicial power 
possessed by the court of impeachments, and that 
the opinion of the Chief Justice must be read as 
holding nothing more than this.

In  the first place, the opinion of the Chief Justice
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cannot be so read. H e declared that the power of 
forfeiting a public office, that is, of removing the 
incumbent for cause, is essentially and thoroughly 
judicial in character and because it  is cannot be 
conferred upon the Governor as a political power; 
and further, that as to State, officers this power is 
in terms conferred by the constitution upon the 
court for the trial of impeachments and cannot be 
lodged elsewhere.

In  the second place, the determination that the 
power of removal, in a case requiring an adjudica-
tion of misconduct or misdemeanor in office, is con-
ferred upon the court for the tria l of impeach-
ments, carried with it by necessary implication the 
further determination that, whatever it might be 
otherwise, the constitution had made the power 
judicial by conferring it upon a body having no 
other than judicial power.

No one w ill deny, we imagine, that under the 
constitutional provision in question the U tility  
Commisioners may be impeached and removed for 
misconduct in office. Would it  not be an anomaly 
in constitutional law i f  a power thus made judicial 
and conferred upon a court could also be made 
political by the Legislature and conferred upon the 
Governor? Suppose that after removal by the 
Governor the U tility  Commissioners should be im-
peached and on trial acquitted, which judgment 
would control?

But it may be argued that the framers of the 
constitution left the legislature free to create as 
many offices as it chose and to endow the Governor 
with power to remove the incumbents of any such 
offices at w ill, and therefore, could not have in-
tended to restrain the legislature from providing 
for removal from such offices otherwise than by 
impeachment even in cases where it created the 
offices for a fixed term and secured the incumbents 
against removal except for misconduct. But the
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conclusion does not follow the premise. As we 
have already seen, the power of removal at commdn 
law was an incident to the power of appointment 
in those cases where the office was held for ah in-
definite period, or at the w ill of the appointing 
power, and the framers of the constitution siinply 
left this power where they found it. But with 
respect to offices created for a fixed period and 
made forfeitable only for cause specified, the re-
verse was the rule and as to these some forum was 
necessary to determine the existence of the cause 
before they couid be vacated.

The framers of the constitution recognized this, 
and in creating a court for the trial of impeachable 
offenses committed by constitutional officers deter-
mined to include within its jurisdiction similar 
offenses committed by officers of the same grade 
appointed under legislative acts. A  forum for the 
trial of each class being necessary, no reason could 
have appeared why both should not be tried before 
the same court. The constitution of 1844 was 
framed by some of the most distinguished lawyers 
in the State. A t that time there were many civil 
officers existing under legislative acts, and the 
phrase “ the Governor and all civil officers under 
this State”  could not have been chosen by inad-
vertence.

It  is sometimes said that the power to create an 
office involves the power to provide for its termina-
tion. That is true but gets us nowhere, for this 
power, like every other, is subject to constitutional 
limitations and the question here is whether such 
limitations have been imposed. W e think we have 
shown that they have.

There are many decisions in other states dealing 
with the jurisdiction of courts for the trial o f im-
peachments created under varying constitutional 
provisions. One or two of these construe the term 
“ state officers” or “civil officers of the state” as
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used in  their constitutions to comprehend only com 
stitutional officers. For the most part, however, 
they deal with the question whether officers ap-
pointed for or elected within some subdivision of 
the state, are to be considered as civil officers of the 
state, and on this they differ. They generally hold, 
however, that only officers having state-wide powers 
are to be regarded as state officers.

Thus, In  re Opinion of the Justices, 167 Mass. 
599; 46 K. E. 118, it was held with some hesitation 
and expression of doubt that a county commis-
sioner was not subject to the jurisdiction of the 
court of impeachments whose authority was to hear 
and determine impeachments against “ any officer 
or officers of the commonwealth” , upon the ground 
that his office was local.

Again, in Donahue v. W ill Co., 100 111. 94, already 
referred to in another connection, it was held that 
a county treasurer was not liable to impeachment 
under a constitutional provision declaring that 
“ the Governor and all civil officers of this state 
shall be liable to impeachment for any misdemeanor 
in office” because he was a county and not a state 
officer, although named in the constitution. In 
discussing this question the court said:

“ The framers of that instrument”  (the con-
stitution) “ were careful to provide the manner 

, o f  removing all state officers, for misdemeanor, 
from office but they seemed to. have been equally 
studious not to lim it the general assembly 
in its power to provide the necessary means 
for the removal of officers below the grade of 
state officers, except by the judiciary article, 
¡where a forfeiture and removal is provided for 
by impeachment or a judicial proceeding. This 
is, a strong circumstance to show that other 
officers, whose impeachment, conviction and 
removal are not provided for by that instru-
ment, were intended to be left in the discretion 
of the general assembly ais to the mode.”
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W e do not think it  would aid the court to pro-
ceed further with a discussion of the cases in the 
courts of other states relating to this subject. 
They depend upon the varying phraseology of the 
clauses of their constitutions creating the court of 
impeachments and defining its jurisdiction, read 
in the light of more or less qualifying clauses found 
in other parts of such instruments. Here we have 
the plain and comprehensive language contained in 
Article V, paragraph 11, of our constitution un-
qualified by any other article or paragraph con-
tained in that instrument. And we have also the 
unanswerable argument of Chief Justice Beasley 
contained in his opinion in the Pritchard case. On 
these we confidently rest our case.

IV .

The charges given to the defendant 
do not accuse him of neglect of duty or 
misconduct in office.

Under Section 2 of the Public U tility  A ct of 
1911, the governor has no power to remove the de-
fendant from office for any cause other than neglect 
of duty or misconduct in office and then only after 
having given him a copy of the charges against 
him and an opportunity of being publicly heard in 
person or by counsel in his own defense upon not 
less than ten days; notice.

W hile the statute applies only to official neglect 
or misconduct, it is clear that such neglect or mis-
conduct in order to justify removal, must be that 
o f the individual who is charged therewith. There 
is nothing in the statute which indicates a legisla-
tive intent to make a member o f the board liable 
to removal because o f the acts or failures of his 
colleagues or on account of the collective actions
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or failures o f the board as a board in which he has 
not participated and for which he is not individ-
ually responsible.

The charges preferred under the statute are in-
sufficient unless, assuming their truth, they show 
the defendant to have been individually and per-
sonally guilty o f neglect of duty or misconduct in 
office within the meaning of Section 2 o f the Public 
U tility  Act. Palling this, the governor was with-
out jurisdiction to make the order removing the de-
fendant from office, even upon the theory that his 
act was administrative and not judicial.

In People v. Therrien, 80 Mich. 187; 45 U. W . 78 
(1890), the court, quoting from the opinion of 
Mr. Justice Champlin, in Dullam v. Willson, 
supra, said:

“  ‘There must be charges specifying the 
particulars in which the officer is subject to 
removal. I t  is not sufficient to follow the 
language of the constitution. The officer is 
entitled to know the particular acts of neglect 
of duty or corrupt conduct, or other acts relied 
upon as constituting malfeasance or misfeas-
ance in office;’ ” ,

In the above case, the court further said, quoting 
from Mr. Justice 'Campbell’s opinion in Dullam v. 
Willson:

“ ‘ I t  has always been held that general con-
clusions, or conclusions on general charges, were 
not enough, but the facts on which the judg-
ment wTas based must appear, either in specific 
charges or in specific findings, on which the 
party has been heard on legal proofs,’ (citing 
cases) * * * ‘These cases not only require
a proper hearing on proper charges, but hold 
that those charges must consist of distinctly 
stated facts, and not general charges o f wrong 
or neglect, so that it  can be determined as a 
matter of law whether what the removing body 
treats as wrong is within the legal quality of 
wrong.’ ”
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In Village of Kendrick v. Kelson, 13 Idaho, 244;
89 Pac. 755 (1907), it is said:

‘ ‘So far as we have been able to examine the 
authorities, iit has been uniformly held that, 
where the statute provides that an officer may 
be removed for specified cause or upon doing 
or failing to do some specific aet, the board or 
body making the removal and declaring the 
vacancy must first find the existence of the fact 
which entitles them to make such removal and 
declare such vacancy, and that until they have 
first done so, they have no jurisdiction or 
authority to remove the officer or appoint his 
successor.”

To the same effect is Ekern v. McGovern, 
154 Wis. 157; 142 N. W. 595 (1913).

An examination of the charges in this case dis-
closes that none of them accuse the defendant per-
sonally of any act or omission. I t  w ill be noted 
that, without exception, they allege certain acts or 
neglects to act on the part o f the board as a .board 
and nowhere charge that the defendant acted or 
failed to act as a member of the board or otherwise, 
in any way whatsoever.

I t  is not shown in the information, or in the pro-
ceedings before the Governor, how many members 
constituted the board at any given time, but the Act 
o f 1911 provided for a board of three members, and 
this number was increased by the supplement of 
February 25, 1918, to five.

By Section 13 of the act of 1911, it is provided 
that any order of the board may be made by a 
majority vote. Every allegation contained in these 
charges may, therefore, be true and yet the defend-
ant, Mr. Gaul, may not have participated in or been 
in any way responsible for any of the alleged mis-
conduct or neglect. He may have been absent from 
the meetings at which the objectionable conduct oc-
curred or he may have been present and advised or 
voted against the action o f his colleagues. In  fact,
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the charges do not even state when Mr. Gaul became 
a member o f the board or show that he was a mem-
ber thereof at the time any of the alleged miscon-
duct or neglect occurred.

The information, however, does show that Mr. 
Gaul was appointed on the 1st day of May, 1919. 
Most of the charges served upon defendant fa il to 
specify the date o f the alleged neglect or misconduct. 
In view of this omission, it cannot be assumed that 
these charges refer to a date subsequent to the date 
of the defendant’s appointment. No date is named 
in such part o f Charge No. 1 as is sustained by the 
findings; in Nos. 2, 5; in such part of 6 as appears 
to have been sustained by the governor’s findings of 
fact (w ith the exception of subdivision (a ) ) ; in 
such part of 8 as appears to have been sustained by 
the governor’s findings (except subdivision (h ) ) ; 
in charges bearing the Nos. 11 and 14; in such part 
o f 17 as appears to have been sustained by the gov-
ernor’s findings, or in subdivision (a ) of charge 18.

The alleged misconduct referred to in charge 3 
is stated to have occurred in the year 1917, more 
than a year prior to the defendant’s appointment. 
Charge 6 refers to delay in the valuation of the 
property of the Public Service Electric Company, 
which is said to have been commenced in 1911, 
nearly 8 years before the defendant was appointed. 
It  does not appear that subsequent to his appoint-
ment this matter was ever brought to his attention 
or that any delay occurred during his encumbency, 
which could, under any circumstances, be regarded 
as neglect of duty or misconduct in office for which 
he was responsible. Charge 9 refers to something 
which occurred on July 10, 1918, nearly ten months 
before the defendant was appointed, while charge 15 
refers to alleged misconduct which is said to have 
happened on May 6, 1918, which also was prior to 
the defendant’s appointment.
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The only charges which are specifically stated to 
refer to acts of the board subsequent to May 1,1919, 
are subdivisions (h ) and ( j )  of charge 8 and subdi-
vision (e ) of charge 18, and as above stated, these 
charges, as well as all the others, fa il to allege that 
the defendant participated in the conduct o f the 
board which is therein referred to or even that he 
was a member of the board at that time.

Even though it  be assumed, therefore, that the 
charges sufficiently allege neglect of duty or mis-
conduct in office on the part of the members of the 
board who participated in the acts or neglects set 
forth, they are insufficient as to Mr. Gaul because 
they neither aver that he participated in such acts 
or neglects or state any facts which show that he 
was in any way connected therewith.

V.

The findings of fact do not show the 
defendant to have been guilty of neglect 
of duty or misconduct in office and are 
not included within the charges served 
upon defendant.

I t  w ill be noted that the governor did not sus-
tain the charges as made but restricted his findings 
o f fact to those »stated in the conclusions filed by 
him, which conclusions are incorporated in the in-
formation. I t  may be assumed that he found the 
defendant not guilty as to any charges not covered 
by the findings of fact.

I f  the facts as found by the governor €o not show 
that the defendant has been guilty o f neglect o f duty 
or misconduct in office within the meaning of Sec-
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tion 2 as charged in the charges served, the order 
of removal of the governor as to him has no validity.

People v. Therrien, 45 N. W. 78 ; 80 Mich. 
187 (1890) ;

Tillage of Kendrick v. Nelson, 89 Pac. 755 
( Sup. Ct. o f Idaho, 1907) ;

Ekern v. McGovern, 142 N. W. 595 (Sup. 
Ct. of Wise. 1913) ;

State v. Roth, 144 N. W. 339 (162 Iowa, 
638, 1913) ;

State, Hart, Prosecutor, v. Common Coun-
cil (Sup. Ct. of Minn.), 55 N. W . 118.

The findings of fact, like the charges, all refer to 
the official acts and failures of the board as a board 
and not to individual acts or failures. Most of 
these findings are based upon the manner in which 
the board has exercised the discretion vested in it 
by the statute. None of them indicate any inten-
tional or w illful neglect or wrongdoing on the part 
of the board or any of its members.

The board is an administrative body, created by 
a statute which defines its powers and duties. This 
statute makes it the duty of the members of the 
board to conduct hearings, to weigh evidence and 
to apply the law to the facts as found by them. In 
the perf ormance of such a duty the ablest and most 
upright persons sometimes err. It  certainly was 
not the intention of the act to authorize the gov-
ernor to remove the members of this board merely 
because he disagreed with their findings of fact or 
their view of the law, even though it be assumed 
that his judgment and discretion may be sounder 
and better than theirs.

Under Point 3 of this brief it is shown that the 
words “neglect of duty or misconduct in office” as 
used in this statute are equivalent to the words 
“misdemeanor in office” as used in paragraph 11 
of Article V  of our constitution. They include such
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acts as amount to a breach of the good faith and 
right action that are tacitly required of all officers.

See
Etzler v, Brown, 50 So. 416 (Sup. Ct. of 

Fla., 1909)';
Ekem v. McGovern, 154 Wis. 157; 142 N. 

W. 595 (1913).

In State v. Hastings, 55 N. W. 774 (Sup. Ct. of 
Neb.), the court, in the course of a well considered 
opinion, used the following language:

“ It  may be safely asserted that where the act 
of official delinquency consists in the violation 
of some provision of the constitution or statute 
which, i f  denounced as a crime or misdemeanor, 
or where it is a mere neglect of duty, w illfully 
done, with a corrupt intention, or where the 
negligence is so gross, and the disregard of duty 
so flagrant, as to warrant the inference that 
it was willful and corrupt, it is within the defi-
nition of a misdemeanor in office. But where 
it consists of a mere error o f judgment, or 
omission of duty, without the element of fraud, 
and where the negligence is attributable to a 
misconception of duty, rather than a willful 
disregard thereof, it is not impeachable, al-
though it may be highly prejudicial to the in-
terests o f the state.”

See also State v. Roth (Sup. Ct. of Iowa, 
1913), 144 N. W. 339, 344.

I t  is, we believe, quite clear that none of the find-
ings o f fact contained in the governor’s conclusions 
show that the defendant has been guilty of any 
neglect of duty or misconduct in office within the 
meaning of this statute. These findings of fact w ill 
be separately considered in the order in which they 
appear in the conclusions.

The first finding of fact is that the defendants 
have failed to properly carry out the duty imposed
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upon them by the provision 'of the Public U tility  
Statute which requires the board, by order in w rit-
ing, to fix proper and adequate rates of deprecia-
tion for each public utility and to compel such utili-
ties to set aside the moneys so provided for out of 
earnings, and carry the same in a depreciation fund, 
and to prevent the expenditure of this fund for any 
purpose other than depreciation, improvements, new 
construction, extensions or additions to the prop-
erty of ¡such utility.

Section 17 of the Act o f 1911 provides:

“ The board shall have power, after hearing, 
upon notice, by order in writing, to require
every public utility as herein defined: 

* * * * *
“ To carry, whenever in the judgment of the 

board it may reasonably be required, for the 
protection of stockholders, bondholders or 
creditors, a proper and adequate depreciation 
account in accordance with such rules, regula-
tions and forms of account as the board may 

'  prescribe. The board shall from time to time 
ascertain and determine, and by order in w rit-
ing after hearing fix proper and adequate rates 
of depreciation of the property of each public 
utility, in accordance with such regulations or 
classifications, which rates shall be sufficient 
to provide the amounts required over and above 
the expense of maintenance to keep such prop-
erty in a state of efficiency corresponding to 
the progress of the industry. Each public 
utility shall conform its depreciation accounts 
to the rates so ascertained, determined and 
fixed, and shall set aside the moneys so pro-
vided for out of earnings and carry the same 
in a depreciation fund. The income from in-
vestments of moneys in such fund shall like-
wise be carried in such fund. This fund shall 
not be extended otherwise than for deprecia-
tion, improvements, new constructions, exten-
sions or additions to the property of such public 
utility.”
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The act does not in terms provide that the board 
shall compel the utility to obey this section. I t  is, 
however, expressly made the duty of the board to 
ascertain and determine and by order in writing 
after hearing, fix proper and adequate rates of de-
preciation of the property of each public utility. 
As we understand the governor’s finding of fact, he 
did not determine that the board had failed to per-
form this duty and i f  he did so determine, such 
determination was not included within the charges 
filed, for these charges are restricted to the specific 
instances therein mentioned, o f diversion of money 
from the depreciation fund, and do not set out any 
failure of the board to fix and determine proper 
and adequate rates of depreciation.
> The governor finds that the board has permitted 
and allowed some companies to divert from the 
depreciation fund set aside large sums of money in 
order that dividends might be paid. Inasmuch as 
the names of the companies which were permitted 
to divert such funds are not stated in the gover-
nor’s finding, it is impossible to ascertain therefrom 
whether such finding is within the charges served 
upon the defendant. I t  is clear that the defendant, 
Mr. Gaul, was not responsible for permitting or 
allowing any of the diversions charged in the com-
plaint, for they were alleged to have occurred in 
1917, prior to his appointment as a member of the 
board.

The governor'further finds that the board has 
failed up to the present time to take steps to com-
pel the companies to refund said money to said de-
preciation account. There is nothing in the act 
which requires the board to take such steps.

Circumstances might readily exist which, in the 
judgment of the board, would make it inadvisable 
and in fact, impossible, to compel a company to 
restore funds unlawfully taken from its deprecia-
tion account. For example, the financial condition



46

and credit o f a company might be such that it could 
not obtain funds to use for this purpose. The 
board could not compel the stockholders to restore 
the dividends paid them, and i f  the earnings of 
the company were barely sufficient to meet ex-
penses and its credit were exhausted, restoration 
could not be made. The governor contents himself 
with finding as a fact, that no such steps have been 
taken, without finding facts which show that under- 
all the circumstances of the case such steps should 
have been taken or might, i f  they had been taken, 
result in the restoration of the fund. I t  is sub-
mitted that as to the defendant, who certainly did 
not permit or allow the original diversion of the 
fund, no neglect of duty or misconduct is shown 
merely by finding that the board took no steps 
to compel the restoration of the fund without show-
ing the existence of other facts which would cast 
that duty upon the board. I t  cannot be assumed 
that the board’s failure to act in this respect was 
neglect or misconduct, if, under any possible view 
of the facts Consistent with the governor’s finding, 
such failure might have been justified.

The next finding of fact is that the board has

“ shown undue bias and favoritism and discrim-
ination towards subsidiary corporations of the 
Public Service Corporation or some of them, 
and against other smaller similar corporations 
in other parts of the State, by setting up for 
such small corporations, as a prerequisite to 
the granting or maintaining of increased rates, 
and as a basis upon which the reasonableness 
of such increased rates are to be tested, a valu-
ation of the company’s property and lim iting 
the said rates so that they w ill afford not over 
six per cent, thereon; while they have allowed 
the Public Service Electric Company to in-
crease rates so as to afford eight per cent, upon 
its capital Stock, without any valuation to 
determine whether such stock would be entitled 
to said return i f  the rule of valuation applied
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to the other smaller companies was used as a 
basis in that case; and they have allowed the 
Public Service Gas Company to earn eight per 
cent.; and they have allowed the Public Serv-
ice Railway Company to increase rates and 
maintain the same for an unreasonable time, 
without applying to said corporations the test 
of a valuation.”

A  large part o f this finding of fact is not included 
within any o f the charges served upon the defend-
ant. In fact, the only charge which deals with the 
subject matter of this finding is charge 5. The 
first paragraph of this charge is so indefinite that 
it fails to charge the defendant with anything, while 
the second paragraph is based upon the fact that 
the Public Service Electric Company and the 
Public Service Gas Company were permitted to 
earn 8 per cent., while other companies had been 
restricted to 6 per cent, or less.

The finding of fact recites an additional alleged 
discrimination, namely, the requirement of a valu-
ation of the company’s property in the case o f the 
smaller companies and the failure to require such 
valuation in the case o f the Public Service. This 
alleged discrimination is not within the charges 
and, of course, cannot support the order of re-
moval.

This finding deals with the manner in which the 
board has exercised its discretion, and while the 
governor charges it with bias, favoritism and dis-
crimination, he does not find any facts which show 
the existence o f any such attitude on the part of 
the board.

In  view of the fact that the courts o f this state 
have held that not only the value of the property 
of the company but the value of the service ren-
dered may be considered in fixing a rate, it  may 
well be that the board was required, in the per-
formance of its duty, to restrict some companies to
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Service Gas Co. v. Public Utility Board, 84 N. J. L. 
463, aff. 87 N. J. L. 705. The action of the board 
in allowing the Gas Company 8% was sustained 
by this court in the case last cited.

The. governor’s finding that in some cases the 
board required a valuation of property as a pre-
requisite to an increase in rates and in other cases 
such valuation was not required, fails to show any 
misconduct or neglect on the part of the board or 
its members. This course, we believe to be in 
entire accord with the opinion of this court in 
O’Brien v. Public Utility Board, 92 N. J. L. 44; 
affirmed on appeal, Id. 587. Under the doctrine of 
that case the board has the right in the exercise of 
its discretion to approve a rate without a valuation 
of the property of the utility, and it also has the 
right to require a valuation. The facts and cir-
cumstances under which in some cases valuations 
were required and in other cases such requirement 
was not insisted upon, are not found by the gov-
ernor. No facts appear in this entire finding which 
enable the court to say that the board has exhibited 
any bias, favoritism or discrimination or any other 
abuse of the discretion vested in them.

The next finding of fact that in the case of some 
small companies the board has inserted as a con-
dition of granting rates, that the company should 
waive some of its legal rights, is not within any 
allegation contained in the charges filed.

The finding that the board has refused or neg-
lected to insert reasonable conditions to protect 
the public rights in the orders granting the increase 
of fares in the cases of the Public Service sub-
sidiary corporations, is broader than any charge re-
ferring to this matter and must of course be re-
stricted so as to bring it within charge 9 ( the only 
charge covering this subject). This charge refers 
only to the increase granted the Public Service
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Railway Company and to the refusal of the board 
to annex to it certain conditions therein set forth. 
It  cannot be seriously contended that the board 
was guilty of neglect of duty or misconduct in 
office because of its refusal to annex these condi-
tions to its approval of a reasonable rate. Under 
subdivision (h ) of Section 16 (Supp. Com. Stat., 
p. 1278), it is made the duty of the board to ap-
prove an increase, change or alteration in a rate 
upon being satisfied that the same is just and 
reasonable. It  may well be doubted if  the board 
has power to annex conditions to the approval of 
such a rate but if  such power exists it would not 
extend to the exaction of conditions of the kind 
specified in charge 9. Furthermore, this finding, 
it w ill be noted, can have no application to Com-
missioner Gaul for the reason that the increase in 
rates occurred prior to his appointment.

The next finding of fact relates to delay in the 
valuation of the property of the Public Service 
Railway Company and the Public Service Electric 
Company. This evidently refers to subdivision 
(a) of charge 6 and to subdivision (b ) of charge 18 
and subdivision (a) of charge 8. No duty is im-
posed by the statute upon the board to value the 
property of any of these corporations unless in its 
judgment such valuation is necessary or advisable. 
This finding of fact, which merely states that the 
valuation of the property of these two companies 
has been delayed for a very long time, does not state 
that this delay was without justifiable cause or 
whether it operated in favor of or against the in-
terests of the public.

The finding that other companies wTere held to 
a prompt conclusion o f their respective valuations 
is not included within any of the charges.

The next finding that the board allowed the 
Public Service Electric Company to make new rates 
retroactive, evidently refers to subdivision (c ) of
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charge 6. I t  does not appear whether by “ retro- 
active” it is meant that such rates were permitted 
to apply to current consumed previous to the. filing 
of the rates or previous to the approval of the rates 
by the board. I f  the latter, the action of the board 
was of the kind approved in Edison Storage Bat-
tery Co. v. Public Utility Board, 93 J. L. 301.

The finding that the board had put into force 
within one year seven different rates of fare upon 
the Public Service Railway without any sufficient 
reason therefor and without testing any of said 
rates of six per cent, upon the valuation which was 
applied to other corporations is evidently based on 
subdivisions (a-), (b) and (d) of charge 8 and sub-
division O ) of charge 18. I t  does not appear from 
this finding whether the so-called putting into force 
of these different rates resulted from the filing of 
rates by the utility and the approval thereof by 
the board or whether the board required the utility 
to adopt rates which it had fixed. In either event 
the fixing or approval of rates to be charged, was 
committed by law to the judgment and discretion 
of the board, subject to review by this court. The 
fact that the action of the board in fixing or approv-
ing these rates, was without ¡sufficient reason in 
the opinion of the governor is entirely immaterial. 
The governor has not found as a fact that there was 
no evidence in the rate fixing proceedings to sup-
port- the action taken by the board or that in fixing 
or approving these rates the board abused the dis-
cretion vested in them by the statute.

The above remarks apply with equal force to 
the next finding of fact concerning the zone fare 
experiments. This refers to subdivision (/) of 
charge 8. Both the charge and the finding of fact 
fail to allege sufficient facts to enable the court to 
say that under the circumstances alleged in this 
paragraph the public or the private parties inter-
ested should have had an opportunity to be heard.
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In the absence of such allegations of fact, it cannot 
be assumed that the alleged denial of this oppor-
tunity was misconduct.

The next charge in effect, is that the board has 
prescribed varying rates of fare for school and other 
children in different municipalities. This too, is 
a matter within the discretion of the board. The 
mere fact that in different municipalities under 
varying conditions, children may have been carried 
for different rates, shows no unlawful or improper 
discrimination and this is all that the finding of 
fact establishes.

The next finding of fact that the board has failed 
to recommend to the legislature the changes in the 
public utility statute therein specified, shows no 
misconduct nor neglect of duty. This finding of 
fact is based upon charge 17. This charge is in 
turn based upon Section 14 of Article I  of the act 
which merely requires the board to make such 
recommendations in its report to the governor as it 
may deem proper. The charge does not allege that 
the board failed to submit recommendations to the 
governor for changes in the law which the board 
deemed proper but merely that it  failed to recom-
mend certain specified changes which the City of 
Jersey City deemel proper, which is a very different 
thing.

The next finding of fact which is to the effect 
that the board has allowed moneys raised upon 
bond issues for the construction of permanent im-
provements, to be diverted to the account of work-
ing capital, is apparently intended to be based upon 
charge 15, as no other charge covers this subject. 
I t  w ill be noted, however, that charge 15 differs 
from the finding of fact and merely alleges that 
the Public Service Railway Company advised the 
Board that money raised by terminal bonds had 
been used as working capital, and then states that 
“ it  does not appear what action was taken on this
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letter” sio that the charge fails to allege either that 
the board failed to take action or that it took im-
proper action and the finding of fact by the gover-
nor, that the board has allowed moneys raised upon 
bond issues to be diverted is not within the charge.

The next finding that the board has so adminis-
tered the Public Service Statute as to establish the 
practice of unnecessarily long, tedious, expensive 
processes instead of administering the act as an 
administrative body, quoting from the language of 
Mr. Justice Swayze in O’Brien v. Public Utility 
Board, supra, is based solely upon a misapprehen-
sion of the law and the opinion of this court in 
that case.

Justice Swayze in this opinion referred to two 
different kinds of procedure under two different 
sections of the act. The procedure under Section 
16, par. c, was described as

* “ The method of litigation, long, expensive,
unsatisfactory, necessarily too slow to afford 
prompt relief, and sure to do injustice by delay 
to one side or the other.”

The procedure under paragraph ( h) of Section 17 
was described as

“ Prompt and comparatively satisfactory, and 
resulting, i f  not always in abstract justice, yet 
in a determination, which in the hands of fair- 
minded men, is likely to be acquiesed in.”

An examination of the act shows that the prompt 
and comparatively satisfactory procedure under 
subdivision (h ) of Section 17 can only be initiated 
by the filing of a rate by the utility, while the pro-
cedure under Section 16 may be initiated by the 
board. I t  is apparent that where the procedure is 
comemnced by the board, the method of litigation 
must be followed, while where the procedure is 
instituted by the filing of a rate, the shorter method 
may be pursued.
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The next finding of fact that the commissioners, 
knowing the facts, have in fixing rates and valua-
tions, employed experts who were unduly biased 
and committed to the corporations’ point of view, 
is broader than charge No.-2 upon which it is ap- 
parently based. It  w ill be noted that the finding 
does not designate the experts so employed. If, 
however, it can be assumed that the experts re-
ferred to in the finding are the ones named in 
the charges (and if  they are not the finding is not 
within the charges) the charges contain no state-
ment that any of these experts were unduly biased 
or that the board had any knowledge of such bias.

The charge with regard to Mr. Richey is that he 
had previously been employed by the Public Service 
and subsequently was employed by the board in 
another matter. This does not show any bias, un-
due or otherwise.

The' charge referring to Mr. Feustel is that he 
was connected with a street railway corporation in 
a western city, one of the directors and stockhold-
ers of which was Randall Morgan, who was also a 
director of the Public Service Corporation. I t  is 
not charged that the board knew the above facts 
at or during the time he was employed.

With regard to Mr. Jackson, the charge is that 
he valued the property o f the Philadelphia Electric 
Company at $50,000,000 and that the company ac-
cepted a valuation of $30,000,000, without stating 
which figure represented the true value of the prop-
erty ; that he testified that the Chicago Telephone 
Company was running at a deficit of $800,000 a 
year and that two years later when conditions may 
have entirely changed, it was shown that the com-
pany could reduce its charges $700,000 a year and 
still have a fair return. I t  is_ not charged that 
this testimony was false. I t  is charged that the 
board employed Mr. Jackson after its attention had 
been called to this fact, but it is not charged that
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Mr. Jackson was either biased or inefficient. The 
finding of the governor that these experts were un-
duly biased and that the board employed them with 
knowledge of the bias is not within the charges 
served.

The next finding of the governor that the board 
has discriminated between corporations in granting 
promptly applications of certain public service com-
panies for increased rates, within a few weeks, 
while the case of New York Telephone Company,, 
which was closed within the last year, is still un-
decided, is not based upon any charge served upon 
the defendant. The defendants in the charges 
served are neither accused of promptness in grant-
ing the applications of the Public Service com-
panies nor delay in dealing with the application of 
the telephone company, and so far as this proceed-
ing is concerned, this finding of fact is one which 
the governor had no jurisdiction to make.

We submit that not one of the Governor’s find-
ings of fact supports his conclusion that the de-
fendant is guilty of neglect of duty or misconduct 
in office.

As above shown, the Board in the discharge of 
its statutory duties conducts hearings, determines 
facts from evidence produced before it, and applies 
the law as understood by it to these facts. In  the 
course of these proceedings, the rights of opposing 
interests are necessarily affected. The Governor’s 
findings as well as the charges clearly show that 
the real basis for the removal proceedings was not 
any actual neglect of duty or misconduct on the 
part o f the Board, or any of its members, but 
merely dissatisfaction on the part of the Governor 
with the conclusions reached by the Board in the 
course of the due performance of its duty. The 
Governor has attempted to remove the members 
of the Board, not because of any act or omission 
which amounts to “ a breach o f the good faith and
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right action which are tacitly required of all offi-
cers” , but merely because he has reached the con-
clusion that the Board erred in deciding questions 
presented to it for decision. W e submit that the 
statute does not authorize removal of these mem-
bers for any such cause.

It is respectfully submitted that for the reasons 
above given the information is insufficient and that 
the demurrer should be sustained.

L ind abur y , Depu e  & Fa u l k s , 
Attorneys for defendant.

Jo st ah St r yke r ,
B. V. L ind abur y ,

Of Counsel.

/
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BRIEF FOR
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The Attorney General, without leave of the 
Court first had, and under his common law author-
ity, filed this information against the defendant, 
and, thereupon, served a summons upon him to an-
swer unto the State of New Jersey and plead on 
the rule of the Court to the information aforesaid. 
Upon the return day of the summons defendant en-
tered his appearance, whereupon a rule to plead 
was allowed by the Court and served on the defend-
ant. Thereafter defendant demurred to the in-
formation, and set forth, in the demurrer, the causes 
thereof.

The information after alleging generally that for 
the space of twenty days and upwards next follow-
ing the 13th day of October, 1920, the defendant 
had unlawfully held, etc., the office of member of

On Informa-
tion, &c.
Quo W ar-
ranto.
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the Board of Public Utility Commissioners of the 
State of New Jersey and had claimed to be a mem-
ber o f said Board, though he had no legal appoint-
ment, warrant or authority therefor; proceeds to 
further allege, among other things :

(a ) That on May 1, 1918, defendant was duly 
appointed, commissioned and qualified as a member 
of said Board, by the Governor of the State of New 
Jersey, after due nomination and confirmation by 
the Senate of the State for the term of six years 
from the date of the commission; that said appoint-
ment was made by the Governor under the author-
ity of an act entitled “An act concerning public 
utilities; to create a Board of Public Utility Com-
missioners and to prescribe its duties and powers/’ 
approved April 21, 1911, together with its supple-
ments and amendments, and particularly by a sup-
plemental act of February 25,1918, which provided 
for a fifth Commissioner in addition to the four 
provided for by the original act: that defendant 
lawfully held and enjoyed said office up to October 
13, 1920.

(b ) That the Governor of New Jersey on March 
20, 1920, gave to defendant a copy of charges 
against him dated March 19, 1920, for neglect of 
duty and misconduct in office by him, and that a 
copy of the charges are set forth in the information 
(fo r which copy of charges see the information).

(c ) That an opportunity of being publicly heard 
in person and by counsel in his own defense, on 
April 13, 1920, and divers days thereafter, was 
given to defendant and that he made answer deny-
ing the charges, and appeared, and was heard in 
relation to said charges, and evidence was produced 
for and against him.



(d ) That at the conclusion of the hearings the 
Governor “ after due consideration of the evidence 
produced and proved for and against said defend-
ant by counsel, and the arguments submitted, to-
gether with the charges and the answers thereto 
in behalf of the said defendant and the said mem-
bers composing said Board of Public Utility Com-
missioners, and each of them, found, on the thir-
teenth day of October, one thousand nine hundred 
and twenty, aforesaid, that the said defendant had 
been guilty of neglect of duty and misconduct in 
office as a member of the Board of Public Utility 
Commissioners,” and that the neglect and miscon-
duct by him “ and other of said members of said 
Board of Public Utility Commissioners so found 
was and is” as thereinafter set forth in said in-
formation (prout, the same).

(e ) That by reason of said conclusions and find-
ings, in said information set forth at large, the 
said Governor removed defendant from his said 
office and addressed a notice to that effect and filed 
the same with the Secretary of State of New Jersey, 
together with the conclusions and findings afore-
said, and also mailed a copy of said letter, conclu-
sions and findings to the defendant.

( f )  That by reason of the “ said removal of the 
said defendant for the reasons so stated the office 
of the said defendant * * * was terminated and 
came to an end * * * notwithstanding that the 
said defendant had not yet served out the portion 
of time remaining to his said term for which he 
was appointed.”  And that thereupon the defend-
ant usurped and intruded into the said office, etc., 
etc.

To this information the defendant filed a de-
murrer containing and disclosing the causes there-
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of. As those causes are sufficiently set forth in the 
points hereinafter made, they are not now stated.

The Supreme Court overruled the demurrer and 
directed a judgment of ouster against defendant, 
which was duly entered (Case, p. 20). From this 
judgment, defendant appeals, and served notice 
thereof, stating the grounds (Case, p. 75).

The controversy before the Court may be divided 
into two phases: One, concerns the power of the 
Governor to remove the defendant. The defendant 
denies that the Governor has such power and as-
serts that the statute under which he claims to act 
is void, in respect of such power, because it  violates 
the Constitution of the State. The other phase ap-
pears upon an assumption of the constitutionality 
of the statute, and regards the execution by the 
Governor of the power given him by the statute; 
it being contended that the charges heard by the 
Governor were not the kind o f charges which the 
statute authorized him to hear, and i f  they were, 
that he failed to convict the defendant upon such 
charges and that the conviction was upon matters 
concerning which no charges had been made. W hile 
the second phase of the controversy w ill not be 
argued in this brief, yet the underlying points are 
adhered to and the Court is respectfully requested 
to apply to these points the argument and brief in 
behalf of Messrs. Slocum and Gall in the proceed-
ings against them.
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Points.

1. The demurrer properly raises the issue in this 
proceeding as to whether defendant usurps his 
office.

2. The Governor had no right to remove the 
defendant by virtue of the acts of the Legislature 
mentioned in the information, because the right of 
removal given to him by the act is void in that it 
is granted by the Legislature in violation of the 
interdict of Article 3 o f the Constitution of New 
Jersey.

3. Because the power of removal granted by the 
said act violates said Constitution in that it  at-
tempts to grant to the Governor a jurisdiction and 
power properly belonging to the Court for the trial 
of impeachments, and is therefore unconstitutional 
and void.

4. Because the notice of the charges and hear-
ing thereon were insufficient to confer jurisdiction 
on the Governor.

5. Because it appears that no charges of neglect 
of duty or misconduct in office were made against 
defendant.

6. Because no lawful removal of defendant is 
shown.

7. Because the facts found by the Governor do 
not show, or amount to, neglect of duty or mis-
conduct in office.

8. Because the Governor’s order of removal was 
based upon a finding of alleged neglect o f duty and 
misconduct in office not mentioned in the charges 
served upon defendant.



ARGUM ENT.

PO INT  I.

The demurrer properly raises the 
issue in this proceeding as to whether 
defendant usurps his office.

Haight v. Love, 39 N. J. L., 14, 476.
Anderson v. Myers, 77 N. J. L., 186.
Dunham v. Bright, 85 N. J. L., 391.
Civil Service Com. v. O’Neill, 85 N. J. L., 

92.
Bonynge v. Frank, 89 N. J. L., 239.
Browne v. Hagan, 90 N. J. L., 423.
S. C., 91 N. J. L., 544.
6 Went. PI., tit. Quo Warranto.

In  the cases cited, the issues of usurpation 
therein were raised by demurrer. In Bonynge v. 
Frank, Mr. Justice Swayze indicates the exception 
to the rule in Davis v. Davis, 57 N. J. L., 203, i. e., 
that the demurrer admits the usurpation, and says:

“ On the case of the pleadings the relator 
would be entitled to judgment of ouster un-
less there is some defect in the information 
which prevents the result. As to Moses there 
is such a defect. The information shows his 
term has not expired. As to him the aver-
ments are inconsistent and he is entitled to 
judgment.”

The rule just quoted applies to the case at bar. 
W e contend that the facts set forth in the informa-
tion to show the ending of defendant’s term of office 
are not efficient for that purpose; consequently, if 
the Court, holds them to be inefficient, the allegation 
of usurpation is inconsistent with the facts upon 
which it is predicated.
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PO INT  II.

Tlie Governor had no right to remove 
the defendant by virtue of the Acts of 
the Legislature mentioned in the infor-
mation, because the right of removal 
given to him by the Act is void in that it 
is granted by the Legislature in viola-
tion of the interdict of Article 3 of the 
Constitution of New Jersey.

Article 3 of the Constitution reads as follows :

“ The powers of the government shall be 
divided into three distinct departments— 
the legislative, executive and judicial; and 
no person or persons belonging to, or con-
stituting one of these departments, shall 
exercise any of the powers properly belong-
ing to either of the others, except as herein 
expressly provided.”

This same distribution of powers among the de-
partments of government, coupled with the same 
prohibition upon their exercise, is found in most 
of the States of the Union. In some constitutions 
it appears verbatim et literatim, and in the others 
with but verbal changes. There seems to be no such 
express distribution of the powers of government 
in the States of Delaware, Georgia, Kansas, New 
York, North Dakota, Ohio, Pennsylvania, South 
Carolina, Washington, or Wisconsin, as their re-
spective constitutions are shown, as of 1916, in Mr. 
Kettleborough’s compilation ; nor is there in the 
Federal Constitution.

The New Jersey Constitution of 1776 made no 
distribution of the powers of government. Its only 
prohibition respecting such powers was contained 
in Section 20, which forbade any of the justices

V
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o f t h e s u p r e m e o r o t h e r c o u rt, s h e riff s, o r a n y p e r -

s o n p o s s e s s e d o f a n y p o s t o f p r ofi t u n d e r t h e g o v e r n -

m e nt, o t h e r t h a n j u s ti c e s of t h e p e a c e, f r o m  si t ti n g 

i n t h e a s s e m bl y.

T hi s C o n s ti t u ti o n bl e n d e d t h e p o w e r s o f g o v e r n -

m e n t m o r e t h a n di d t h o s e o f a n y o t h e r S t a t e e x c e p t 

p o s si bl y P e n n s yl v a ni a a n d D el a w a r e.

I t  w a s t o t h a t cl a s s of S t a t e c o n s ti t u ti o n s w hi c h 

M r. M a di s o n r ef e r r e d w h e n h e s ai d :

“ I  a m f u ll y  a w a r e, t h a t a m o n g t h e m a n y 

e x c ell e n t p ri n ci pl e s w hi c h t h e y e x e m plif y, 

t h e y c a r r y s t r o n g m a r k s o f t h e h a st e, a n d 

s till s t r o n g e r o f t h e i n e x p e ri e n c e, u n d e r 

w hi c h t h e y w e r e f r a m e d. ”

D u ri n g t h e p e ri o d, i n t e r v e ni n g b e t w e e n t h e a d o p -

ti o n of t h e C o n s ti t u ti o n o f 1 7 7 6 a n d t h e a d o p ti o n 

b y t h e C o n v e n ti o n o f t h a t o f t h e U ni t e d S t a t e s i n 

1 7 8 7, a n d p a r ti c ul a rl y d u ri n g t h e p e n d e n c y o f t h e 

a d o p ti o n of t h e l a t t e r b y e a c h of t h e S t at e s, p u bli c 

i n t e r e s t i n t h e c o r r e c t e x p r e s si o n o f t h e f u n d a m e n -

t al p ri n ci pl e s o f f r e e g o v e r n m e n t h a d b e e n g r e a tl y 

s ti m ul a t e d b y t h e t e a c hi n g s o f t h e g r e a t st at e s m e n 

o f t h a t d a y. P e r h a p s n o n e o f t h o s e p ri n ci pl e s w a s 

m o r e c a r ef ull y r e g a r d e d t h a n t h a t w hi c h r e q ui r e d 

t h e di s t ri b u ti o n o f t h e p o w e r s o f g o v e r n m e n t. 

M o n t e s q ui e u, l o n g b ef o r e, h a d d e cl a r e d, “ T h e r e c a n 

b e n o li b e r t y w h e r e t h e l e gi sl a ti v e a n d e x e c u ti v e 

p o w e r s a r e u ni t e d i n t h e s a m e p e r s o n o r b o d y 

a s m a gi s t r a t e s ” ; o r, “ i f  t h e p o w e r of j u d gi n g b e 

n o t s e p a r a t e d f r o m  t h e l e gi sl a ti v e a n d e x e c u ti v e 

p o w e r s. ”  A n d  d u ri n g t h e s t o r m y p e ri o d w hi c h 

i m m e di a t el y f oll o w e d t h e a d o p ti o n o f t h e U ni t e d 

S t a t e s C o n s ti t u ti o n b y t h e C o n v e n ti o n, M r. M a di -

s o n s ai d: “ O n e o f t h e p ri n ci p al o bj e c ti o n s i n c ul -

c a t e d b y t h e m o r e r e s p e c t a bl e a d v e r s a ri e s t o t h e 

c o n s ti t u ti o n i s i t s s u p p o s e d vi ol a ti o n o f t h e p oli ti -

»
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c al m a xi m, t h a t t h e l e gi sl a ti v e, e x e c u ti v e a n d j u di -

ci a r y d e p a r t m e n t s, a u g h t t o b e s e p a r a t e a n d di s -

ti n c t. ”  S u c h a vi ol a ti o n, h e s a y s, “ m a y j u s tl y b e 

p r o n o u n c e d t h e v e r y d efi ni ti o n of t y r a n n y. ”  T h e  

F e d e r ali st, N o. 1ft.
A t  t h e ti m e M r. M a di s o n w r o t e, t h e p ri n ci pl e i n 

q u e s ti o n w a s n ot. s o c a r ef ull y g u a r d e d a s i t  a f t e r -

w a r d s w a s i n N e w  J e r s e y ; n o t o nl y i n t h e p r o p o s e d 

F e d e r al C o n s ti t u ti o n, b ut i n t h o s e o f all t h e o t h e r 

S t a t e s, e x c e p t Vi r gi ni a, M a s s a c h u s e tt s a n d M a r y -

l a n d.  M a s s a c h u s ett s h a d al r e a d y pl a c e d i n h e r 

C o n s ti t u ti o n a di s t ri b u ti o n w hi c h, w hil e n o t a s 

ri gi d a s t h a t a d o p t e d b y t h e S t a t e o f N e w  J e r s e y 

m o r e t h a n h alf a c e n t u r y l a t e r, y e t s uffi c e d t o v e r y 

cl e a rl y s e g r e g a t e t h e p o w e r s o f g o v e r n m e n t, “ t o 

t h e e n d, ”  a s t h e cl a u s e c o n cl u d e s, “ i t  m a y b e a g o v -

e r n m e n t o f l a w s a n d n o t o f m e n. ”

*  T h e d ef e n s e o f t h e F e d e r al C o n s ti t u ti o n c o n si s t e d

n o t i n d e n yi n g t h e a b s ol u t e n e c e s sit y o f a p r o p e r 

di vi si o n o f p o w e r s, b u t i n a s s e r ti n g t h a t s u c h di vi -

si o n w a s a c c o m pli s h e d b y i t s fi r s t t h r e e a r ti cl e s. 

N e v e r t h el e s s, i n M a r b u r y  v. M a di s o n,  1 O r., 1 3 7, t h e 

c o n s ti t u ti o n ali t y of t h e a c t o f C o n g r e s s, t h e r ei n d e -

cl a r e d t o b e u n c o n s ti t u ti o n al, w a s s u p p o r t e d i n 

a r g u m e n t o f c o u n s el u p o n t h e t h e o r y t h a t t h e g r a n t 

o f p o w e r t o t h e S u p r e m e C o u r t, b ei n g c o u c h e d i n 

affi r m a ti v e p h r a s e, di d n o t f o r bi d t h e L e gi sl a t u r e t o 

g r a n t t o i t  o t h e r p o w e r s t h a n t h o s e s p e cifi e d. I t  

w a s o nl y b y j u di ci al c o n s t r u c ti o n of t h e g r a n t t h a t 

a c o n t r a r y c o n cl u si o n w a s a r ri v e d a t a n d t h e l e gi s -

l a ti v e a t t e m p t t o n ullif y t h e a s si g n m e n t b y t h e C o n -

s ti t u ti o n, i t s elf, o f j u di ci al p o w e r s, i n t h e j u di ci al

^ d e p a r t m e n t, w a s r e n d e r e d a b o r ti v e.

I n  t hi s c a s e t o o, a s p r e vi o u sl y i n N e w  J e r s e y, 

i n t h e g r e a t c a s e o f St at e  v. P a r k h u r st,  4 H al.,  

4 2 7, w a s s e t a t r e s t t h e f e a r s o f H a mil t o n a n d 

M a di s o n, e x p r e s s e d b y t h e l a t t e r b y t h e i n t e r r o g a -

t o r y, “ W ill i t  b e s uffi ci e n t t o m a r k, wi t h p r e ci si o n,



the boundaries of these departments, in the Con-
stitution of the Government, and trust to these 
parchment barriers against the encroaching spirit 
of power?”  And that trepidation was ended by 
the elaborated application by Chief Justice K irk-
patrick and Chief Justice Marshall of the thought 
contained in« the following words of Hamilton :

“ To what expedient then shall we finally 
resort, for maintaining in practice the neces- 
sary partition of power among the several 
departments, as laid down in the Constitu-
tion? The only answer that can be given 
is, that as all these exterior provisions are 
found to be inadequate, the defect must be 
supplied, by so contriving the interior struc-
ture of the Government, as that its several 
constituent parts may, by their mutual re-
lations, be the means of keeping each other 
in their proper places.”

The Federalist, No. 51.

The “ parchment barriers” between the different 
departments of government were not erected in 
New Jersey until 1844, and then the great Jersey 
men, including Henry W. Green, Joseph C. Horn- 
blower, Peter. D. Vroom, Abraham Browning, and 
many others of their kind, who sat in the conven-
tion of that year, saw to it that those barriers 
should not only be erected but a warning given 
to those who would break them down. Chief Jus-
tice Beasley said in Maxwell v. Goetschius, 40 N. 
J. L., 383, 390 :

“ Not content with a distribution of the 
powers of government to the three depart-
ments, there is superadded a prohibition 
against either infringing on the other, a 
circumstance bearing the semblance of an



11

admonition to guard against such a perver-
sion.”

The proceedings of the convention of 1844 indicate 
that no matter considered by them was regarded 
as of greater moment than the distribution of the 
powers of government. Some of the speeches then 
delivered are instructive upon the matter now in 
hand.

In the convention of June 4th, as reported in 
the Newark Daily Advertiser, June 6th, Mr. Horn- 
blower, continuing the discussion, said:

“ I f  we understand anything in the science 
of government; if  experience has taught us 
any principle which may be regarded as an 
axiom it is that the great departments of 
government, the executive, legislative and 
judicial should be kept separate and distinct. 
The proposition to erect a legislative body, 
elected solely upon political grounds into a 
judicial tribunal which is to decide matters 
affecting everything that is dear to us in life 
and that goes to make up the sum of human 
felicity is to my mind most extraordinary. 
* * * The court, has become a by-word—• 
and was not long since christened by eminent 
counsel, not the court for the correction of 
errors but the court of high errors! And 
what else can be expected of men who, how-
ever pure and honest, are elected to carry out 
political principles.”

Mr. Ogden, speaking in support of the committee 
report, said:

“ In my judgment the court framed by the 
committee has many advantages over the 
present court. I t  w ill be more permanent



which w ill secure uniformity in its decisions. 
I t  w ill from its construction be more inde-
pendent. No members are elected by the 
public. Sir, our Chancellor is to be selected 
by some appointing power. Our judges of 
the Supreme Court and other courts are to be 
selected by the appointing power. Nay, we 
hesitate to lodge the choice of surrogates 
with the people because they exercise some 
judicial function, and yet under the old con-
stitution we have trusted the choice of mem-
bers of our highest court to political popular 
election. Sir, this is an error in juridical 
economy and ought to be corrected.”

Mr. Ryerson offered an amendment that the gov-
ernor, chancellor, justices of the supreme court, 
and the oldest class of senators shall compose the 
Court o f Errors. Mr. Narr moved to strike out the 
governor. Agreed. Mr. Hornblower objected to 
the amendment.

“ The whole force of his argument would 
remain, that of uniting the judicial and legis-
lative branches of government. These Sen-
ators are elected as politicians but never as 
judges, except in the case alluded to by the 
gentleman from Passaic for their influence 
in some particular case.”

A fter stating objections to the amendment, Mr. 
Browning said:

“ But, Mr. Chairman, I  have a greater ob-
jection to the amendment than this. I t  pro-
poses a direct connection between the legis-
lative and judicial branches of government 
which in my humble opinion should be kept 
distinct. Any connection between the differ-
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ent branches of government is improper for 
the power to make the law and expound it is 
tyranny. * * * I  submit, Mr. Chairman, 
that no connection should exist between the 
several branches of government. I  hope to 
see such an article introduced into our con-
stitution. I  And it in several of the state 
constitutions. Let the powers of government 
be kept separate and let no individual be-
longing to one branch participate in the 
others. I  have no belief in universal genius, 
one man excelling in all things. I  hope in 
my heart the amendment w ill not prevail.”

The amendment was lost.
Thus, New Jersey by 1844 had provided a con-

crete solution of the tremendous problem presented 
to the founders, and had not only created strong 
and visible barriers between the three great depart-
ments, but had provided a means of maintaining 
them, in giving to this Court the power to repel 
any attempt to throw them down by declaring any 
such attempt unconstitutional, so that it is now
settled in New Jersey that 

#
“When the inquiry is whether the legis-

lature or any other body or officer has vio-
lated the regulations of the constitution, it 
is entirely plain that the decision of that 
subject must rest exclusively with the judi-
cial department of the government.”

State v. Rogers, 56 L., 480, 616.

I f  we seem to have unnecessarily dwelt upon the 
development leading to the Third Article of our 
Constitution, we hope to And our excuse in the 
admonition in the Declaration of Rights of the 
Massachusetts Constitution, wherein it is said :
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“A  frequent recurrence to the fundamen-
tal principles of the constitution * * * are 
absolutely necessary to preserve the advan-
tages of liberty, and to maintain a free gov-
ernment.”

The right of the Governor to remove is at-
tempted to be justified by the Public Utilities Act 
of 1911 (P. L. 1911, p. 374). The only provision 
of that act from which such power can be pre-
tended to be derived is the last sentence of para-
graph 2 of Section 1 of the act, which reads as 
follows:

“ The Governor may remove any commis-
sioner for neglect of duty or misconduct in 
office, giving to him a copy of the charges 
against him and an opportunity of being 
publicly heard in person or by counsel in 
his own defense upon not less than ten days 
notice.”

. {a)

Unless this provision of the act shall he held to 
have given the Governor power to remove the de-
fendant, under the circumstances set forth in the 
information, his term of office has not expired and 
he should have judgment for him in this proceeding. 
For, unless the Governor is given power by the stat-
ute, it is the settled law of New Jersey that he is 
without power to remove this defendant. He has no 
such power ex officio.

State v. Pritchard, 36 N. J. L., 101.
Murphy v. Freeholders of Hudson, 92 L., 

244.
Haight v. Love, 39 N. J. L., 14, 21; af-

firmed, id., 476.



In  State v. Pritchard, Chief Justice Beasley says:

“ I  have not been able to perceive any in-
timation, not even the least, either in the con-
stitution of this state, its system of laws, or 
legal observances, that this right of superin-
tendency over, or power of removal from 
public office, except in instances of statutory 
specification, has been delegated to the ex-
ecutive head of the government.”

In Murphy v. Freeholders, the Board of Free-
holders of Hudson County had removed the county 
counsel, who held an office for a term fixed by law, 
before the expiration of his term, without notice or 
hearing. The Court of Errors said:

“ The power to remove officers having a 
fixed term is not incident to the power of 
appointment. People v. Mealy, 231 III., 629. 
The power of removal is incident to the 
power of appointment, only to those cases 
when the office is held at the pleasure of the 
appointing power. • Collins v. Tracey, 36 
Tex. 546.” * * *

.“ The Supreme Court of Michigan said: 
‘W e have not found any case where an officer 
who was appointed for a fixed term ( and 
where the power of removal was not express-
ly declared by law to be discretionary) has 
been held to be removable except for cause, 
and wherever cause must be assigned for the 
removal of the officer he is entitled to notice 
and a chance to defend.’ Hallgreen v. Camp-
bell, 82 Mich. 255; 9 L. R. A. 408.

“ This principle, as applied to the removal 
of public officers, has been discussed and 
recognized in a long line of cases in our own
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courts: Clarke v. Ennis, 45 N. J. L. 69; State 
v. Pritchard, 36 Id. 101, 111; Haight v. Love, 
39 Id. 14, 21; affirmed Id. 476.”

In Haight v. Love, the defendant had been ap-
pointed to the office of city collector on April 6, 
1876, by a municipal board, which, on April 13, 
1876, rescinded his appointment and appointed a 
successor. Justice Dixon said:

“ The relator further insists that the re-
scission of the defendant’s appointment on 
April 13, 1876, terminated his rights under 
it. This contention also must fail. What I  
have already said shows my conviction that 
the choice of the Board of Finance was alone 
necessary to the appointment of the defend-
ant, and the language of Chief Justice Mar-
shall, in Marbury v. Madison, 1 Granch, 137, 
157, is here applicable: ‘Some point of 
time must be taken when the power of the 
executive over an officer not removable at 
his will, must cease. That point of time must 
be when the constitutional power of appoint-
ment has been exercised. And this power has 
been exercised when the last act required 
from the person possessing the power has 
been performed.’ ”

Obviously, such power cannot be exercised by the 
Governor under the somewhat vague powers inci-
dent to his duty to “ take care that the laws be 
faithfully executed,” if  the execution of any par-
ticular law be expressly and exclusively confided 
by the Constitution to another department of gov-
ernment; nor can he see to such execution, if in 
so doing he must exercise a power forbidden to him 
by the Constitution; e. g., the judicial power. Nor
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can he exercise any sort of political power confided
exclusively to another department of government.

> î
In State v. Wrightson, 56 N. J. L., 126, 187, the 

constitutionality of the Act of 1891, dividing coun-
ties into assembly districts, was under judicial 
scrutiny to the end that its constitutionality might 
be determined. The Court said :

“ The contention of counsel in resisting the 
allowance of this writ is that the question 
is a political question, and not subject to 
judicial review. The constitution delegates 
to the legislative department of the govern-
ment the function of providing for the elec-
tion of members of the assembly in the man-
ner and subject to the restrictions prescribed 
by the constitution. A  statute in the per-
formance of that function is the exercise of 
a legislative and not of a political power, and 
the constitutionality of the act by which that 
legislative power is exercised is a subject of 
judicial inquiry.” ^

In Bott v. The Secretary of State, 63 N. J . L., 
289, the same principle was recognized, and the 
case was afterwards followed in McConaughy v. 
Secretary of State, 106 Minn., 392.

So, whatever may be said elsewhere, in other 
states, it seems settled in New Jersey that the 
power to remove officers having fixed terms is not 
incident to the power of appointment, whether such 
power be vested in the Governor or in a municipal 
board; and that no power of removal inheres in the 
Governor. The theory that such power is inherent 
in the executive, adopted in cases like Parsons v. 
U. S., 167 U. ..S'*., 324, has no place in the jurispru-
dence of New Jersey and has been distinctly re-
pudiated by its courts.
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The act in question is ineffectual to give him 
power to remove the defendant, because the exer-
cise of such power is conditioned upon his prior 
exercise of a power properly belonging to the judi-
ciary and consequently violates said Article 3.

State v. Pritchard, supra.
Murphy v. Freeholders of Hudson, supra.
Clark v. Ennis, 43 'N. J. L., 69, 78.
Moreau v. Monmouth, 68 N. J. L., 480, 482.
Clifford v. Hellar, 63 N. J. L., 105, 118.

The question before the Court is, whether the 
power given to the Governor to remove a commis-
sioner for neglect-of duty or misconduct in office, 
provided, the Governor, (1 ) give the commissioner 
a copy of the charges, (2 ) give him an opportunity 
to be publicly heard, in his own defense, is a power 
“ properly belonging” to the judicial department of 
government, and inhibited to the executive.

The orderly sequence in applying the power is, 
first, a charge against the commissioner; second, a 
default or an appearance on his part; third, a hear-
ing, upon which there must be some evidence to sup-
port the charge and in which there may be a de- 
fehse denying the truth of the charge as matter of 
fact, or challenging its sufficiency as matter of law ; 
fourth, the finding, by the Governor, whether the 
charge is sustained by the evidence, and, whether 
it amounts, in law, to neglect or misconduct (this 
finding, in its nature, is the same as the verdict of 
a jury or the conclusions of a judge) ; fifth, the 
judgment, that the commissioner be removed, if  
guilty; or, if  not guilty, that the charges be dis-
missed.

I t  is a proceeding in every essential respect sim-
ilar to a proceeding in quo warranto for the for-
feiture of an office. I t  is in its nature judicial. I f
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it be so, it is a power belonging to the judiciary and 
inhibited to the executive; for, as is said in Paul v. 
Gloucester, 50 N. J. L., 585, 610:

“ The constitutional clause relates * * * 
to those powers which, by the constitution 
itself, are assigned to, or which in their na-
ture pertain to one of these departments ex-
clusively.”  (The elision and italics are 
ours.)

Paul v. Gloucester decided that the ordering of a 
“ special election, when the conditions exist which 
legally require it, and the seating a day for holding 
it are included in this large class of acts which may 
be performed indifferently by any department.” 

But, before leaving this case, it is to be noticed 
that the opinion of the Court expressly recognizes 
that the proceeding for forfeiture of an office is 
judicial. To the objection that the interposition of 
a judicial act between the passage of a law and 
its execution would render it unconstitutional, the 
Court, in refusing to sustain it, said:

“ The test of constitutionality thus con-
tended for seems to exclude every criminal 
statute; or, to take more similar instances, it 
would exclude statutes which provided that 
on forfeiture of his office by any officer, a 
special election should be held to choose his 
successor.”

In Ross v. Freeholders, supra, it was determined 
that the power to appoint officers could be vested 
in any department of government, because such 
power was not in its nature appurtenant to any 
particular branch of government; but the Court 
was not satisfied to rest its conclusions on that 
point alone; it rested it, upon the additional reason,
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that the Constitution authorized the legislature to 
place the power of appointment where it  willed, un-
der the exception to the prohibitive clause of A rt i-
cle 3, reading, “except as herein expressly pro-
vided.”

Hudspeth v. Swayze, 85 N. J. L ., 595, involved 
nothing usefully pertinent to the present inquiry.
I t  decided that the legislature might constitution-
ally enact a law to become operative upon the con-
tingency or condition that a majority of the voters 
of the state should vote in favor of its adoption; 
such delegation of power to the people not being a 
delegation of legislative power. The act in no way 
involved the bestowal of the powers properly be-
longing to the legislature upon any one of the two 
other departments o f government. The right to 
clothe the Chancellor with the powTer of appoint-
ment had been previously Settled. Bowlby v. Dover,
68 L., 97, Stanley v. Passaic, 60 N. J. L., 392, nor * 
Douglas v. Jersey City, 53 N. J . L., 118, distinguish 
the present case from State v. Pritchard, supra, as 
contended by the Attorney General. They were a l l , 
cases in which the judicial power was conferred 
upon inferior tribunals— as the Constitution ex-
pressly provides ( Article V I, sec. 1, par. 1 ). Voight 
v. Board of Excise, 59 L., 358, 360. But the Gov-
ernor is not a tribunal, nor can he be endowed with 
the powers of a judge.

In  Bowlby v. Dover, the power of a common coun-
cil to remove a chief o f police was involved.

The Douglas case involved the dismissal of a de-
tective by the board of police commissioners with-
out notice or opportunity to be heard.

The statutes in the Bowlby and Douglas peases, 
giving power to remove, are substantially the same
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as in the present case, and the power in each was 
held to he judicial.

I t  is not questioned that the legislature may con-
fer judicial power upon new or old tribunals; nor 
upon inferior tribunals; nor that it can endow ad-
ministrative officers or bodies with the functions of 
tribunals. But it cannot make the Governor a tr i-
bunal ; the Constitution expressly forbids it.

Rippell v. Ins. Co., 85 N. J. L., 395, nor In  re 
Roebling, 188 At., 359, it  is respectfully submitted, 
are in point. The Court below seem to regard the 
first case as justifying the legislature in constitut-
ing the Chancellor a legislative agent, but the prin-
ciple applied is that of Ross v. Freeholders. In re 
Roebling in no way justifies the idea that the act 
there in question gave any power of legislation to 
the Chancellor. The power given him was that of 
an appellate tribunal, and the power of the legis-
lature to “ create statutory agencies as tribunals to 
review the action of taxing authorities,”  so long as 
the Supreme Court is not deprived of its constitu-
tional authority to review is recognized. Really, 
the only question in the Roebling case concerned 
the propriety o f the proceedings to review.

Clifford v. Heller, supra, affords a striking in-
stance of the care taken to prevent the exercise of 
a judicial power by the Governor. Clifford had 
been convicted of murder and been sentenced by 
the Court. H e was reprieved by the Governor un-
der his constitutional power to reprieve for a period 
not exceeding ninety days. The statute of April 
16, 1846, authorized the Governor to issue his war-
rant to the sheriff commanding him to execute the 
sentence at such time as shall therein be appointed 
and expressed. The statute was held unconstitu-
tional for the reason that
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“ I f  the governor can intervene and have 
execution by virtue o f his warrant, the pris-
oner w ill be deprived of the right of a judi-
cial determination of matters, which in law 
are subjects of judicial cognizance.”

Thus, what might well be argued to be a mere 
administrative power in the Governor, to warrant 
to further procedure in a matter which he had con-
stitutionally stayed, was declared to be judicial, and 
denied him.

In  Moreau v. Freeholders, 68 L ., 480, a legis-
lative attempt to confer legislative powers on the 
judiciary was frustrated. The opinion adjudges 
certain powers to be judicial or quasi judicial, in 
the following language:

“ To determine how conflicting easements 
are to be enjoyed (Delaware, Lackawanna <£ 
Western Railroad Co. v. Erie Railroad Co., 
6 C. E. Gr. 298; Palmyra v. Pennsylvania 
Railroad Co., 17 Dick. Ch. Rep. 601; S. C. 
18 Id. 799), to decide a dispute between con-
tending boards of chosen freeholders as to 
the location of a bridge connecting their 
counties (Somerset County v. Hunterdon 
County, 23 Vr. 512), to ascertain the com-
pensation due to an officer of the court ap-
pointed to aid the court in performing its 
functions (Lindabury v. Ocean County, 18 
Id. 417) are all judicial or quasi judicial 
questions.”

But it declared that the powers conferred upon a 
justice of the Supreme Court to determine whether 
the convenience of the public required a new court 
house, the locality of the court house, the style of 
it and the amount to be expended were not judicial.
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The foregoing cases deal but generally with the 
distribution of powers, but it is submitted, both 
upon reason, and upon adjudication in New Jersey, 
that the power of removal given by the Public U til-
ity statute, now before the Court, is in contraven-
tion of the constitutional provision now discussed.

The power of removal given by the act cannot 
stand alone. I t  is inextricably bound with the 
necessity of finding the officer guilty of neglect of 
duty or misconduct in office. The condition can-
not be exercised from the power of removal. There 
can be no pretense that it was the legislative intent 
that one should stand without the other. Under 
such circumstances, the well established rule is that 
the whole must fall.

Cooley’s Con. Lim., 246.

The case of ¡State v. Pritchard, supra, states so 
fully the principles applicable to'the present case 
that but one citation is made from it. Further quo-
tation is therefore omitted with confidence that the 
Court w ill consider the whole. The following, how-
ever, upon the question of what is judicial power, 
or power which is such in its nature, is so apt, that 
it is copied:

“And there can be as little doubt that the 
act of declaring that the offices involved in 
this case had been forfeited, was a judicial 
decision. I t  had all the essential elements of 
such an adjudication. It  was a determina-
tion of the fact as well as the law, and com-
prised at once the functions of the jury and 
the judge, and it related to a right of prop-
erty. The questions to be settled were, 
whether the officer had misbehaved; and that 
was an issue of fact. And whether such mis-
behavior amounted to a forfeiture of office;
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and that was an issue of law. The point of 
fact required the introduction of evidence, 
and for this purpose the governor had before 
him the record of the conviction of these de-
fendants in a criminal court. Whether such 
record would be competent for the purposes 
for which it was used, is open as a question 
of pure law to considerable uncertainty, the 
usual and inveterate rule being, that a crim-
inal record is not admissible in any suit or 
proceeding relating to property or the civil 
rights of persons. But it is enough to de-
note that here was presented a rule of evi-
dence to be passed upon. In all its parts the 
proceeding was one of ordinary judicature. 
And then, too, after the ascertainment of the 
fact, it became necessary to apply the rule of 
law. The result was an announcement that 
the forfeiture had been incurred. And this 
clearly was an act of judicial discretion. 
Than the judgment of the judge, there is no 
other legal test of the effect a certain act of 
misconduct has upon the right to office. 
What malfeasances w ill work a forfeiture is 
no part of the lex seripta\”

In Clark v. Ennis, supra, a motion had been 
made to set aside the service of a summons upon 
the ground that the sheriff’s office had been vacated 
by reason of his default in filing his bond within 
the statutory period, and, therefore, the service was 
void.

The tenth section of the Sheriffs’ Act provided 
that upon a failure of the sheriff to give bond at 
the times limited “ the office of such sheriff shall, 
immediately expire and be deemed and taken to be 
vacated,”  and, also, that all his subsequent acts 
should be void and that he should be liable to a fine 
therefor.
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The thirty-seventh section provided that the 
county judges, upon knowledge of such vacancy, 
should direct the county clerk to certify the sanie 
to the Governor, who should forthwith fill the 
vacancy.

But the Court held such proceeding would not 
be conclusive upon the right of the sheriff to his 
office, and said:

“ The existence of some tribunal to declare 
the default is inherent. I t  would be as rea-
sonable to assert that the statute imposes 
upon Forsyth the fine denounced in the tenth 
section, without previous trial and judgment, 
as to say that it is self executing in vacating 
his office. In  the absence of statutory pro-
vision, the only mode in which an office can 
be deemed and taken to be vacant is by pro-
ceedings in the nature of quo warranto ”

This case, it is submitted, clearly holds that a 
proceeding to remove an officer which is conditioned 
upon the existence of certain facts is judicial and 
in the nature of a quo warranto proceeding. I f  so, 
the Governor cannot be an agency in such proceed-
ing. I t  is quite clear, that the use of the words, “ In 
the absence of statutory provision,”  are not in-
tended to imply that such statutory substitute for 
a proceeding in quo warranto would not be judicial 
in its nature.

Finally, in the case of Murphy v. Freeholders 
supra, this Court, itself, has adjudged a proceeding 
to remove an officer to be judicial, and requiring 
the interposition of a tribunal. The Pritchard case 
is cited therein with approval, and the language of 
the Court, in Clark v. Ennis, above quoted, is re-
ferred to with approval.

I t  is submitted that by no logical process of rea-
soning can the effect of the above decisions be de-
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not judicial, but quasi-judicial. To apply the lan-
guage of Paul v. Gloucester, it is a power which in 
its nature belongs to the judiciary. Or, as is said 
in Bowlby v. Dover, 68 Law, 97:

“ Proceedings for the removal of officials 
under statutes entitling them to a hearing 
before they can be removed, are judicial in 
character.”

In  view of the last mentioned case, it was argued 
below on behalf of the State that the Pritchard 
case may be distinguished from the present one be-
cause, as stated in the brief in the Supreme Court,

“ Since that decision there have been many 
rulings by this court and the Court of E r-
rors, to the effect that removals from office 
for cause, after notice, is a judicial function, 
though such removals took place not by the 
adjudication of courts in the judicial depart-
ment, but by the findings o f tribunals pro-
vided for by statute“ such as the Civil Service 

: ": Act.”

I t  is submitted, such rulings in no way distin-
guish the Pritchard case from this. “ The tribunals 
provided by statute” referred to, are such as the 
Constitution expressly permits the legislature to 
create, and which may, of course, pass upon ques-
tions of a judicial character. But the Governor 
cannot be created a statutory tribunal. He cannot 
be empowered to pass upon questions of a judicial 
character.

I t  is no answer, it is respectfully submitted, that 
the legislature has passed, and that one executive 
has urged the passage, of laws conferring a power 
of removal, on the Governor, to be exercised by him
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on notice and hearing. I t  is an old adage that two 
wrongs don’t make a right; or, not to clothe the 
principle in homely phrase, the language of the 
Court in the great case o f State v. Wr'ightson, 56
W. J. L., 126, cited with approval in Virtue v. Free-
holders, 67 N. J. L., 146, is appropriate:

“ Although contemporary and practical 
construction is entitled to great weight in the 
construction of constitutional provisions, 
where the words are of doubtful significa-
tion, or the meaning is obscure, yet, where 
the meaning of the constitution, interpreted 
by its letter and in its spirit is ascertained, 
such extraneous construction cannot be al: 
lowed to abrogate the text or to fritter away 
its obvious meaning.”

In  the Wrightson case the practice, under legis-
lative authority, of more than forty years standing, 
of electing members of the assembly by assembly 
district smaller than the county, was declared un-
constitutional. In  the Virtue case, a statute in 
force for nearly half a century, and assumed, sub 
silentio, in five cases before the higher courts of this 
state to be constitutional, was declared unconstitu-
tional.

I t  is further respectfully submitted, that the 
Court below made no inference of pertinence to this 
case, in assuming that the chief justice, in the 
Pritchard case, when he said: “ How can it be that 
they are accountable to the governer with regard 
to their official conduct? By the statute in ques-
tion the executive is not given supervision over 
these officials; all the authority it confers upon him 
is to fill the office in case of vacancy. I t  imparts to 
him no faculty to declare judicially that such va-
cancy has occurred, and if such faculty exists, it
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must be an inherent constituent of the executive 
office. I  have not been able to perceive any intima-
tion, not even the least, either in the constitution 
of this state, its system of laws, or legal observ-
ances, that this right of superintendency over, or 
power of removal from public office, except in in-
stances of statutory specifications, has been dele-
gated to the executive head of the government”  
(italics from the opinion of the Supreme Court), 
intended to indicate that it was his opinion that the 
power of removal could be conferred upon the Gov-
ernor by statute. No question is made by us upon 
that point. But, the Court below disposed of the 
Pritchard case by that mere comment upon it. It 
is impossible, we think, to consider the Pritchard 
case as holding that such power of removal can be 
conferred on the Governor, when it is conditioned 
upon his exercise of judicial power. The contrary 
clearly appears in various portions of the opinion; 
for instance:

“ By Article V I, the whole judicial power 
is placed in the courts” (p. 114).

A ga in :

“ I t  is obvious, therefore,, that the governor 
of this state is not possessed of a particle of 
judicial capacity” (p. 114).

Aga in :

But the result to which I  have arrived is, 
that the “ finding of the fact of misconduct, 
and the graduation of the punishment are 
judicial, and not, by our system of laws, ex-
ecutive functions. And I  think upon re-
flection there w ill be few minds that w ill 
deny the propriety of the establishment of 
this power in a judicial depositary. Its ef-
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feet is to put the rights of the citizen under 
the safeguard of the ordinary tribunals, and 
to surround them with the protection of 
those modes of proceeding, trial and super-
vision which are the best, and, perhaps, only 
guarantees against error and injustice. To 
have left such cognizance to the executive 
branch of the government would have been 
to make these valuable interests to be de-
pendent on the conclusions of a single mind, 
unassisted by the usual methods for the 
elucidation of truth, the responsibility of 
decision being unrelieved by the conscious-
ness that if the conclusion should be incor-
rect, the error could be corrected by some 
supervisory tribunal. Every proceeding to 
remove an officer for official misconduct or 
neglect is essentially and thoroughly a judi-
cial proceeding, and has consequently, and 
with the utmost propriety, been confided to 
that branch of the state government” (p. 
116).

Our view of the true construction, effect and ap-
plication of Paul v. Gloucester, supra, Ross v. Free-
holders, supra, and Judspeth v. Swayze, supra, cited 
in the opinion below, has been already given.

The case of Erie R. R. v. Utility Commissioners, 
87 L., 443, cited in the opinion below for the prop-
osition that proceedings for the removal of officers 
entitled to a hearing, though of a judicial char-
acter, are not exclusive judicial functions, fails to 
support it. The case had not relation to the ques-
tion. The matter there decided was that the con-
ferring upon the Utility Board of a police power to 
require the placing of a flagman at railway cross-
ings, did not deprive the Court of Chancery of its
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exclusive power to regulate conflicting easements.
The Court below declares that the method of 

procedure, before the Governor, provided by law, is 
“ judicial in form,”  but that the act does not clothe 
the Governor with “ judicial power forbidden by the 
constitution.” W e have already shown, we think, 
that the power given the Governor is, in its nature, 
judicial, and therefore forbidden.

The decisions of the courts of other courts than 
ours are conflicting. A  reference to some of them 
follows:

Congress can exercise no function which is judi-
cial, unless it be by the Constitution conferred upon 
it.

Kilburn v. Thompson, 103 V . 168.

That a law of the character now being considered 
confers judicial power was adjudged in Page v. 
Hardin, 47 Ky., 648, wherein he says: The Secre-
tary of State

“being removable for breach of good be-
havior only, the ascertainment of the breach 
must precede the removal. In other words, 
the officer must be convicted of misbehavior 
in office. And we shall not argue to prove 
that in a government of laws, a conviction 
whereby an individual may be deprived of 
valuable rights and interests, and may more-
over be seriously affected in his good fame 
and standing, implies a charge, a trial and 
judgment, with the opportunity of defense 
and proof. * * * Such a proceeding * * * 
is essentially judicial.”

In Dullum v. Wilson, 23 Mich., 592, the decision 
in Page v. Hardin, supra, was sustained in a very 
learned and elaborate opinion.
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The State of Texas has a Constitution, Article 2 
of which contains a prohibitory clause substantially 
the same as our Article 3. In the case of Honey v. 
Texas, 39 Tex., 1, the Court said:

“ No case can occur under our constitu-
tion wherein the Governor would be author-
ized to adjudge an office forfeited.”

In  People v. Nichols, 79 N. Y., 588, it is held that 
in a proceeding for removal of an officer for cause 
the officer is entitled to notice and a hearing and 
the proceeding is judicial. New York’s Constitu-
tion contains no express prohibition of the exorcise 
of the powers of one department by the other.

The case of In  re Guden, 171 N. Y., 530, was cited 
in the brief below as authority for the proposition 
that the power to remove an officer, in that case a 
sheriff, was an executive function. But in that case 
it appeared that the Constitution of New York con-
tained a provision that “ The Governor may remove 
any officer, in this section mentioned, within the 
term for which he shall have been elected; giving 
to such officer a copy of the charges against him, 
and an opportunity of being heard in his defense.” 
The sheriff, among other officers, was mentioned in 
the section; nevertheless, Mr. Justice O’Brien was 
careful to say:

“ Inasmuch as the accused officer is en-
titled to make a defense and be heard in his 
own behalf before the removal can be or-
dered, the proceeding is judicial in nature 
and character. Any proceeding in which a 
party is entitled to make a defense and to be 
heard necessarily involves a judicial in-
quiry.”

The principal cases holding that the power to re-
move an officer for cause is not judicial are Donohue
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v. County of Will, 100 III., 94, and &Hate v. Haw-
kins, 44 Ohio St., 98. The reason given for the de-
cisions, it is submitted, is completed, analyzed and 
refuted in the dissenting opinion of Judge Follett 
in the latter case. I t  is to be borne in mind, too, 
that the case in Illinois grew out of the removal of 
a county treasurer by a county board, and not by 
the Governor, and could be fully sustained by the 
power of the legislature to delegate judicial power 
to inferior tribunals, as was done in upholding the 
powers in that respect of the Newark Board of 
Excise ( Voight v. Board of Excise, 59 N. J. L., 358, 
361; Moreau v. Monmouth, supra). While the Ohio 
case involved the removal of a commissioner by the 
Governor, Ohio’s Constitution contains no prohib-
itory clause as ours does.

The power of removing an officer, though condi-
tioned upon a prior exercise of judicial power, has 
been upheld in the case of Clay v. Stuart, 74 Mich., 
411, where a change in the Constitution provided 
that “ the legislature shall provide by law for the 
removal of any officer elected by a county * * * 
in such manner and for such cause as to them shall 
seem just and proper.” But, the Court expressly 
held “ there can be no doubt that the removal of a 
person from his office for cause involves the exer-
cise of judicial power,” and it would have declared 
the statute void had it not been for the express con-
stitutional authority therefor.

The Courts of the State of Oklahoma at various 
times have held variant opinions upon the ques-
tion before the Court. They are set forth against 
us in the early case of Cameron v. Parker, 2 Okl., 
277, and for us in the case of Christy v. Kingfisher, 
13 Okl., 585. Both cases and many of the author-
ities are reviewed in the last case, State v. Chaney, 
23 Okl., 788, which follows the rule in the Pritchard 
case, and the Court says
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“ when we consider the eminent authorities 
supporting the Christy case, to wit, the high-
est courts in Michigan, at the head of which 
was Chief Justice Cooley, New Jersey, New 
York, West Virginia, Indiana, Pennsylvania, 
and other states, we do not feel that under 
the circumstances we would be justified in 
overruling the same.”

PO INT III .

The power of removal granted by the 
said Public Utilities Act conflicts with 
and violates the Constitution of New  
Jersey in that it attempts to grant to 
the Governor a jurisdiction and power 
properly belonging to the Court for the 
trial of impeachments.

The relevant provisions of the Constitution are 
as follows:

A rt ic le  V— Paragraph 11.

The governor and all other civil officers un-
der this State shall be liable to impeachment 
for misdemeanor in office during their continu-
ance in office, and for two years thereafter.

A rti cle  V I— Section I.

The judicial power shall be vested in a court 
of errors and appeals in the last resort in all 
causes as heretofore; a court for the trial of 
impeachments ; a court o f chancery ; a prerog-
ative court; a supreme court; circuit courts, 
and such inferior courts as now exist, and as 
may be hereafter ordained and established by 
law ; which inferior courts the legislature may
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alter or abolish, as the public good shall re-
quire.

A rt ic le  V I— Section I I I .

1. The house of assembly shall have the sole 
power of impeaching, by a vote of a majority of 
all the members; and all impeachments shall 
be tried by the senate; the members, when 
sitting for that purpose, to be on oath or af-
firmation, “ truly and impartially to try and 
determine the charge in question according to 
evidence,” and no person shall be convicted 
without the concurrence of two thirds of all 
the members of the senate.

2. Any judicial officer impeached shall be 
suspended from exercising his office until his 
acquittal.

3. Judgment in cases of impeachment shall 
not extend farther than to removal from office, 
and to disqualification to hold and enjoy any 
office of honor, profit or trust under this State; 
but the party convicted shall, nevertheless, be 
liable to indictment, trial and punishment ac-
cording to law.

4. The secretary of state shall be the clerk 
of this court.

The power of impeachment is vested by the above 
quoted sections of the Constitution in the House 
of Assembly; the power to try, in the Senate.

I t  is well settled in New Jersey that the legis-
lature cannot take away the powers of a constitu-
tional court, nor confer any portion of its juris-
diction upon another court or person.

Traphagen v. West Hoboken, 39 N. J. L., 
232.
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Flanigan v. Smelting Co., 63 N. J . L., 647, 
following a number of cases.

Consequently any attempt to confer the jurisdic-
tion of the Court of Impeachments upon the Gover-
nor must be void under the provisions cited, if 
neglect of duty or misconduct in office be a mis-
demeanor in office, and if this defendant be a civil 
officer under this State.

State v. Pritchard, supra.
Page v. Hardin, supra.

In the case first cited the defendant was held to 
be a civil officer under the State, although his power 
was to be exercised in municipal functions within 
the territory of New Jersey City. For a better rea-
son, the defendant is such civil officer under the 
State, for the power of the board to which he be-
longs, extends through the whole State, and the 
emoluments of his office are derived directly from 
the State.

Though not a constitutional officer it would seem 
to be beyond cavil that he is a civil officer under 
the State. Pritchard was not a constitutional offi-
cer, but the Chief Justice had no doubt that he was 
such civil officer as referred to in paragraph 11 of 
Article 5 ( Opinion in Pritchard case, p. 118).

I t  would seem clear that neglect of duty or mis-
conduct in office is misdemeanor in office.

Throop, Public Officer, Sec. 855.

I t  is there said, “ Every officer commits a mis-
demeanor, who w ilfully neglects to perform any 
duty, which he is bound, either by common law or 
by statute, to perform/’ etc., which statement is 
prefaced by the follow ing: “ The liability of a pub-
lic officer, at common law, to indictment and pun-
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ishment, for neglect to perform, or misconduct in 
the performance of his official functions, is stated 
in some of the books in very broad terms.”

The following is taken from 15 Am. & Eng. of 
Law, page 1068:

“ The cases, then, seem to establish that 
impeachment is not a mere mode of pro-
cedure for the punishment of indictable 
crimes; that the phrase ‘high crimes and mis-
demeanors’ is to be taken, not in its common- 
law, but in its broader parliamentary sense, 
and is to be interpreted in the light of parlia-
mentary usage; that in this sense it includes 
not only crimes for which an indictment may 
be brought, but grave political offenses, cor-
ruption, maladministration, or neglect of 
duty involving moral turpitude, arbitrary 
and oppressive conduct, and even gross im-
proprieties, by judges and high officers of 
state, although such offenses be not of a char-
acter to render the offender liable to an in-
dictment either at common law or under any 
statute. Additional weight is added to this 
interpretation of the Constitution by the 
opinions of eminent writers on constitu-
tional and parliamentary law, and by the 
fact that some of the most distinguished 
members of the convention that framed it 
have thus interpreted it.”

W e submit that the power to try and remove de-
fendant on a charge of neglect of duty, or miscon-
duct in office is vested by the Constitution in the 
Court for the Trial of Impeachments.
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POINTS IV, V, VI, V I I  and V III .

As heretofore stated, these points are urged on 
behalf of the defendant; but the Court is respect-
fully requested to consider them in connection with 
their argument in the case against Mr. Gall and 
others heard herewith.

I t  is, however, submitted, assuming the statute 
to be constitutional, that the charges made to or by 
the Governor must amount to neglect of duty or 
misconduct in office; that defendant must be con-
victed by him upon those charges, or some of them, 
and not upon others; and that the matters upon 
which they are convicted must amount to such 
neglect or misconduct.

I t  is respectfully submitted that the demurrer 
should be sustained.

WM. I. LEW IS ,
Of Counsel with Defendant.
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The information in this case, filed by the Attorney Gen- 10 
eral of the State, challenges the right of the defendant, 
Harry L. Knight, to hold, occupy, use and enjoy the of-
fice of a Member of the Board of Public Utility Commis-
sioners of the State of New Jersey, to which office the 
said defendant was duly appointed by the Governor of 
the State of New Jersey, and his appointment confirmed 
by the Senate for a term commencing on the 18th day of 
February, 1919, which term has not yet expired.

The present controversy had its origin in certain 
charges filed by the City of Jersey City, in its corporate 20 
capacity, with the Governor of New Jersey, charging 
against the defendant and other members of the Board 
of Public Utility Commissioners, certain things, which, 
it was alleged, amounted to neglect of duty and miscon-
duct in office. The defendant together with the other 
members of the Board of Public Utility Commissioners 
duly filed answers to said charges: and hearings were 
held thereon during the year 1920. On October 13, 1920, 
the Governor found the defendant guilty of Neglect of 
Duty and Misconduct in Office, and served upon him a 3Q 
notice removing him from his office as a Member of the
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Board of Public Utility Commissioners. The defendant to-
gether with the other members of the Board continued too

perform his duties as a member of said Board and is still 
so acting. Thereupon the Attorney General filed the in-
formation in this case to which the defendant has filed 
a demurrer specifying various grounds for demurrer.

I desire first to discuss briefly the findings of facts of 
the Governor as to the charges of neglect of duty and 
misconduct in office, in their application to this particu- 

lOlar defendant. The Governor finds that they (presum-
ably meaning each and every member of the Board) fail-
ed to properly carry out the duty imposed upon them 
by the provisions of the Public Utility Statute of 1911, 
in that they did not compel the subsidiaries of the Public 
Service Corporation to set aside a sufficient sum of money 
out of the earnings for depreciation fund and permitted 
said subsidiaries of the Public Service Corporation to use 
the money that should have been set aside for this de-
preciation fund for the payment of dividends, and have 

20 since failed to order the return of said money to said de-
preciation fund. The charges upon which its conclusions 
are based cited two instances where such diversion of 
funds was permitted. The answer to this so far as this 
defendant is concerned is that he was not a member of the 
Board of Public Utility Commissioners at the time of the 
alleged diversion of these funds. The answer so far as 
this defendant is concerned to that part of the findings of 
fact of the Governor that the Board failed to order the 
return of this money to the depreciation fund is that the 

30 said companies have not been in a position and have not 
had the money wherewith to make good this diversion,
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by reasons of their lack of income, at any time since this 
defendant has been a member of the Board, so that an or-
der for the return of this money to the depreciation fund 
would have been utterly useless had it been made.

The next finding of fact by the Governor relates to the 
alleged bias, favoritism and discrimination shown by the 
Board of Public Utility Commissioners toward the sub-
sidiary companies of the Public Service Corporation, but 
without specifying any details or without specifying any 
instances of such discrimination, except as the same is 10 
based upon the allowance of rates of fare and rates to be 
charged for electricity and gas, without first requiring a 
valuation to be made of the physical property of the said 
Utility Companies.

The answer to this is that the records of the Board, 
which were offered in evidence, and presumably consider-
ed by the Governor, show no such discrimination, favor-
itism or bias a,s is alleged. And the instances in which 
the Board permitted increases of rates without valuation 
of the physical property of the companies, have all been 20 
sustained by the Supreme Court and Court of Appeals of 
this State.

The next finding of fact is that the Board in some in-
stances required so called Small Utility Companies to 
waive some legal right as a condition upon granting of 
increases in rates. This was. denied by the answer, and 
no findings were presented before the Governor to sustain 
this finding, so that the finding is entirely without founda-
tion as a matter of fact.

The next finding of fact relates to alleged long delay 30 
in completing valuations, of physical properties of Utility
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Companies asking for increases in rates. This was fully 
answered by the Board and resulted chiefly from war con-
ditions in the past three years which made it impossible 
to secure this work to be done. In no instances present-
ed in the testimony before the Board, has there been any 
unusual delay except such cases where the war condi-
tions prevented the work.

The next finding of fact relates to the Board’s permit-
ting various rates of fare to be put into efifect upon the 

10 trolley lines of the Public Service Railway Company, and 
the permitting of the use of the “Zone System” for the 
collection of fares, the basis of the complaint being that 
a number of changes in rates of fare were permitted with-
out due and proper experimentation and trial. The Zone 
Fare System is so well known to every citizen of this 
state that it is unnecessary to discuss the facts. It need 
only be said that the only way in which to determine the 
practicability of any of these plans was to experiment 
with them by putting them into effect. There can be no 

20 finding of neglect of duty or misconduct in office based 
upon #hat the Board did in this rate case, for the very 
simple reason that when the collection of the rate of fare 
was found to be impractical for any reason, it was prompt-
ly changed by the Board.

The next finding of fact relates to the failure of the 
Board to recommend to the Legislature various changes 
in the Public Utility Law. The changes that it is alleged 
the Board should have asked for relate entirely to things 
which are properly a matter of policy of the Board, and 

30 not to any things that can be said to result in neglect of 
duty by reason of their failure to ask for the changes.
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. ^his charge relates only to questions of policy to be fol-
lowed by the Board and the policy that they did adopt 
seems to have conflicted with those which the charges 
would have had them pursue. This simply means a dif-
ference in opinion as to what amendments, if any, should 
have been proposed or made to the Utility Act.

The next finding of fact relates to the use of the money 
permitted to have been raised by the Board for improve-
ments and extensions by bond issues, to have been divert-
ed to the capital account of the company after the com-10 
pletion of the work when there was a surplus. The an-
swer to this, so far as this defendant is concerned with 
the instances cited in the charge,s, is that it took place be-
fore he was a member of the Board.

The next finding of fact relates to the manner in which 
the Board has conducted its hearings, and the Governor 
finds that their method has resulted in making the hear-
ings assume the nature of a controversy in the courts, 
with parties upon different sides and the Board acting as 
a judge. An examination of the Utility Act will show 20 
that this method is the one contemplated by the law. And 
no other method could have been safely adopted which 
did not provide for the giving of notice to all parties in-
terested, and giving them a chance to be heard and to of-
fer testimony. In addition to this the Board, itself, has, 
through its experts, conducted independent examina-
tions of controversies before it, and had its experts testify 
in the hearings. The very magnitude of the work in 
some instances has necessarily taken considerable time, 
and the character of the hearings is necessarily such that 30 
it is impossible to conduct them day after day continu-
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ously. It seems almost foolish to argue against this 

method of conducting their hearings.

The next finding of fact relates to the employment by  

the Board, as experts in the fixing of rates and valuations, 

of men entirely biased and commended to the corpora-

tions’ point of view in rate matters. It seems unneces-

sary to discuss this in view of the extremely high stand-

ing and character of the men employed by the Board. 

W h ile  it is true that some of them had at some time in 

10 their experiences served corporations in the capacity of 

making valuations for rate making purposes, an examina-

tion of the testimony and of the qualifications possessed 

by these experts makes it too clear for argument, to sug-

gest for a moment that they were prejudiced. They were 

men eminent in their profession, broad in their experience 

and qualified beyond peradventure. It is a curious fact 

to note that Mr. Fuestal, one of the engineers and experts 

attacked in these charges, has within the last few days 

signed a contract to represent the City of Philadelphia in 

20 its valuation of the physical property of the Philadelphia 

Rapid Transit Company.
The last" finding of fact states that the Board has 

promptly granted relief to the subsidiaries of the Public 

Service Corporation when it has unnecessarily delayed 

findings for other corporations. This is so inconsistent 

with the attack against the Board on the question of the 

valuation of the physical property of the subsidiaries of 

the Public Service Corporation that it seems ridiculous. 

In one breath they say that the Board has long neglected 

30 the valuation of the Public Service subsidiaries and in the 

next breath say that it has promptly granted these com-
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panies relief when delaying relief to other corporations.
But, if we assume that the members of the Board of 

Public Utility Commissioners have done all the things 
that the Governor finds they have done, none of them, 
nor all of them could amount to neglect of duty 
or misconduct in office. The record of the testimony in 
its early stages before the Governor contained a state-
ment by counsel for the City of Jersey City that in no 
instances would there be a charge or even suggestion of 
bribery, corruption or personal profit to any of the com-10 
missioners in any of their acts. In other words the com-
plainants admitted that the personal integrity and stand-
ing as well as the public work of the members of the 
Board at no time showed a suggestion of any malfeasance.
It is impossible to see, in view of conditions and in view 
of the admission on the record, how any of the things 
found by the Governor to be true can be said to be ne-
glect of duty or misconduct in office. No definition of • 
these terms in any of the books, nor in any case that I 
haye been able to find where the charge of neglect of duty 20 
and misconduct in office was sustained, bears the slightest 
resemblance to the findings in this case. So I think it 
may be safely said, that if all the things found by the 
Governor were absolutely true, they do not amount to 
neglect of duty and misconduct in office as against the 
defendant, Harry L. Knight.

This brings us to a consideration of the reasons speci-
fied in the demurrer as to the right of the Governor to 
exercise the judicial function in conducting the hearing 
and making the order of removal, in view of the constitu-30 
tional provisions dividing the powers of the said Govern-



8 Brief for Defendant

ment. And the further constitutional question of wheth-
er or not the Governor had any right to remove the de-
fendant in view of the constitutional provisions provid-
ing for the impeachment of all Civjl Officers.

Both these questions have been so ably discussed and 
decided in the case of State vs. Pritchard, 36 N.J.L. page 
101, that any further discussion of them would seem to be 
unnecessary.

It cannot be denied, that the members of the Board of 
10 Public Utility Commissioners are such Civil Officers. If 

they are such Civil Officers they certainly come within 
the constitutional provisions for their removal by im-
peachment. The constitution provides the method and 

• machinery for the removal of said officers. It provides 
what persons are subject to the provisions of said ma-
chinery, namely All Civil Officers of the State. The 
language is plain, the meaning clear and its interpretation 
in the case of State vs. Pritchard beyond controversy. 
And I can do no more than quote to the Court from the 

20opinion of Chief Justice Beasley in the above stated case:
“And there are other noticeable features of the afifair. 

A matter of fact was to be investigated and settled, and 
vet the testimony of witnesses could not have been com-
pelled, and oaths could not have been administered. The 
defendants, “whose rights were involved, were not sum-
moned, had no hearing, and were condemned in their 
absence. Citizens were deprived of valuable civil rights, 
which they had not the least opportunity to vindicate, and 
when the decree of deprivation had been pronounced, they 

30 had not even the right of appeal. The arbitrary character 
of such a jurisdiction would of itself be sufficient to dem-
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onstrate that it does not exist by force of the constitu-
tion of this state. The power of adjudging- the question 
of the forfeiture of office is the capacity of a judge, and 
does not in any degree appertain to the executive au-
thority.

“It cannot fail to have been perceived that the question 
discussed relates merely to the matter of jurisdiction. 
That an officer who has made use of the opportunity 
which his position afforded to perpetrate a fraud upon the 
public should be summarily cashiered, is a proposition 10 
entitled'to universal assent. But the result , to which I 
have arrived is, that the finding of the fact of misconduct 
and the graduation of the punishment are judicial, and 
not, by virtue of our system of laws, executive functions. 
And I think upon reflection, there will be few minds that 
will deny the propriety of the establishment of this power 
in a judicial depositary. Its effect is to put the rights 
of the citizen under the safeguard of the ordinary tribun-
als, and to surround them with the protection of those 
modes of proceeding, trial and supervision which are the 20 
best, and, perhaps, only guarantees against error and in-
justice. To have left such cognizance to the executive 
branch of the Government would have been to make these 
valuable interests to be dependent on the conclusions of a 
single mind, unassisted by the usual methods for the elu-
cidation of truth, the responsibility of decision being un-
relieved by the consciousness that -if the conclusion 
should be incorrect, the error could be corrected by some 
supervisory tribunal. Every proceeding to remove an 
officer for official misconduct or neglect is essentially and 30 
thoroughly a judicial proceeding, and has consequently,
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and with the* utmost propriety, been confined to that 
branch of the state government.

“ Nor in the frame of the state constitution is there 
wanting an organ appropriate to the exercise of this juris-
diction. I think the authority in question is vested in the 
court for the trial of impeachments. By section first of 
Article VI, which affects a distribution of the judicial 
power, a portion of it is vested in this tribunal. Its con-
stitution is defined by section third, the right to impeach 

10 being given to the assembly, and that of trial to the 
senate.

“The only remaining question therefore is, whether the 
office holders now involved in this controversy belong, in 
the constitutional sense, to this class of state officers of 
whose misdeeds this court of impeachments takes cogniz-
ance. The pertinent provision of the .constitution is in 
these words, viz: ‘The governor and all other civil of-
ficers under this state shall be liable to impeachment for 
misdemeanor in office, during their continuance in office, 

20 and for two years thereafter.’ The present officials are 
state officers, and I have failed to see how they are to be 
excluded from the general description of the subjects of 
impeachment just quoted. The generality of the lan-
guage, so as to comprise the whole class of state officers, 
appears to have been designed. In other parts, where the 
intention was to restrict the effect of a clause to constitu-
tional officers, the language employed is aptly limited. If 
this comprehensive designation of the objects of the 
cognizance of this court is not to be fully effectuated, but 

30 is to be confined to certain classes of officers, where are 
the limits to be set? If it does not take in all state of-
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fleers, which are to be embraced and which excluded?
The whole matter would be quite arbitrary. If the execu-
tive can try and pronounce upon the delinquency of the 
present officials, the extent of his power would seem en-
tirely indefinite and precarious, and no reason is perceiv-
ed why it would not cover the whole field of misbehavior 
by these public agents. By force of such a construction of 
the authority of the governor the functions of the court 
of impeachments would be substantially superseded.”

The opinion of the Supreme Court in this case seems to 10 
go under the assumption that the provision of the con-
stitution for the impeachment of Civil Officers applies 
only to such offices as were created by the constitution.
And it stresses the point that it has been the policy of 
this state for a number of years to .make provision for 
the removal of officers created by the legislature by some 
other method than that reposing in the Court for the 
trial of impeachments. The fact that successive legis-
latures have so provided can scarcely be regarded as an *
argument in favor of the constitutionality of such pro-20 
visions. It is not, by any means unknown to the history 
of our jurisprudence, that some legislative enactment has 
for year,s gone along without being questioned. And a 
number of instances might be cited where the legislation 
has been declared unconstitutional after it had been in 
operation for a considerable number of years. A notable 
instance of this is the legislative enactment exempting 
the Volunteer Firemen from the payment of personal 
property tax to the extent of ‘Five Hundred Dollars. That 
act was enforced for a number of years before its constitu-30 
tionality was raised, and when the matter came before
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the Courts the act was declared unconstitutional.
Another argument made before the Supreme Court and 

passed over in its opinion with no comment is that when 
the people provided in the constitution for the removal of 
officers by impeachment and made it apply to all Civil 
Officers of the state, it thereby took from the legislature 
all its power and authority to provide for the removal of 
Civil Officers by any other method. If we assume for the 
sake of argument that the power to provide for the re- 

10 moval of all Officers reposed in the legislature, subject to 
« constitutional provisions, then when the constitution 

made provision for the method of impeachments it nec-
essarily took from the legislautre all its power to make 
any provision for the removal of officers If the constitu-
tional provision for impeachment of Civil Officers is to 
be limited to those created by the constitution, then of 
course the legislature would have the power to provide for 
the removal of offices created after the adoption of the 
constitution. But the very language of this constitution- 

20 al provision would seem to argue to the contrary. It 
says “All Civil Officers.” There is no limitation or sug-
gestion" of limitation to constitutional officers. In fact,o
the very language, by the use of the word “All,” would 
seem clearly to mean that it was not to be limited to such 
offices as were then in existence, but that it was intended 
to provide a method of removal for “All Civil Officers” 
thereafter created.

If any different construction is to be given to this lan-
guage, then there must be drafted into the constitution an 

30 interpretation far beyond and different from that which 
the plain language of the document would indicate.
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The opinion of the Supreme Court attempts to dis-
tinguish the case of State vs. Pritchard from the present 
one, and by its reasoning finds that it has no application 
to the present case. But in reaching that conclusion the 
Court seems to have entirely overlooked and disregarded 
the very pertinent language and features of that opinion. . 
And it overlooks that very significant part of the opinion 
wherein the Chief Justice showed that the officials then 
under consideration were State Officers, and that the con-
stitutional language in the use of the words “All Civil O f- 10 
ficers” was very comprehensive, and where he pointed 
out that it was impossible to draw a line and say that one 
officer did not come within that designation and that 
other officers did. And concluded that part of his opinion 
by stating that if the Governor were given authority to 
remove officers, the functions of the Court of Impeach-
ments would be substantially superseded. It is hard to 
see how in the face of this opinion and the language there-
in used, it can now be argued that the constitution was 
intended to mean something radically different from what 20 
this plain language imports.

It is true that the opinion cites a number of New Jersey 
cases dealing with the provisions of the constitution with 
reference to the distribution of the respective powers of 
government among the legislative, executive and judicial 
bodies created by it. But it will be observed that all of 
these cases relate either to the removal of some officer 
who is not a civil officer of the state or the giving to some 
subordinate branch of the government power to hear and 
determine the question of removal as an act judicial in its 30 
quality. Or that the power of the legislature to confer up-
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on some person, whether a Justice, Chancellor or anyone 
else, authority as a legislative agent to do some particular 
thing or make some particular appointment properly 
comes within the power of the legislature. There can be no 
doubt whatever of the truth of the doctrine in these cases. 
But they have no application whatever to the question 
of the control of the power of the Governor to remove 
a State Officer. The legislature in attempting to'delegate 
to the Governor this power of removal, could not give

10 to him as its agent, power and authority over Civil Of-
ficers of the State, which power and authority had already 
been vested in the court for the trial of impeachments.

If the theory of the opinion of the Supreme Court is 
right, it can result in but one condition, namely, that the 
power of impeachment as provided in the constitution, 
may eventually be confined entirely to constitutional of-
ficers, For, if the legislature has the power to delegate to 
the Governor or to any other person as its agent power of 
removal of officers created by the legislature, then it may,

20 and probably will, give to some one either the Governor 
or some other person power and authority to remove, 
either with or without a hearing, every official holding a 
state office, which office has been created since the adop-
tion of the constitution. In other words, the legislature 
will have power to do the very thing that the Chief 
Justice in the Pritchard case foresaw, namely, power of 
nullifying the constitutional provision for impeachments 
by restricting it only to officers created by the constitu-
tion.

30 The easily discernible and ever increasing trend of pres-
ent-day legislative enactments to make them responsive
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to every whim of public clamor presented by any body 
of men of sufficient size to make itself heard, has caused 
the various state legislatures to place upon our statute 
books legislation of a character far beyond the contempla-
tion and purview of the constitution. This is what has 
been termed response to the cry of the people. The 
very passage of such legislation placed upon the statute 
books tends more and more to' take us away from the 
secure and safe anchorage of our various state constitu-
tions. It is the swing of the pendulum toward socialism 10 
and paternalism. And if such legislation is to be declared 
valid and constitutional by the Courts the functions of 
the various departments of government as created by the 
constitution are going to be usurped by other departments 
and their legislative agencies. And as the Chief Justice 
in the Pritchard case said, this power so delegated is go- 
ing to place in the hands of some legislative agent power 
to destroy, power to control and make precarious the ex-
istence of offices and the rights of the office holders to an 
extent which cannot be foreseen. 20

The ever increasing trend in recent years of the usurpa-
tion by executives of the power of legislation and inter-
pretation of laws and the placing in the heads of various 
departments and bureaus the powers of interpretation 
of statutes, is going to give, in the course of time, power 
to its agents far beyond any contemplation of constitu-
tional provisions. We are to be swept on a wave of more 
or less public clamor for practical nullification of constitu-
tional provisions, and where our government in all its 
branches is to have no secure place under constitutional 30 
provisions, but is to be administered entirely in response
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to the public clamor existing at the time.
The attempted removal of these Public Utility Com-

missioners is a concrete illustration of the wave sweep-
ing the world, that where an officer sworn to do a certain 
duty, and in the performance of that duty runs contrary 
to a sufficient number of people, then he must be re-
moved to make way for others who will do this thing for 
which there is an outcry. And when that particular phase 
has subsided and another arises, then in turn that of- 

10 fidai must go in order that another may take his place.
And to do these things the public needs but a respon-

sive legislature and the powers of the constitution will 
be swept away.

It is respectively submitted that the opinion of the Su-
preme Court in this case should be reversed ajid the de-
murrer to the information filed by the defendant should 
be sustained.

V. CLAUDE PALMER,
Attorney for Harry L. Knight.
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