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jWrit of Error to Supreme Court.

WRIT OF ERROR TO SUPREME COURT.
Filed August 17, 1921.

New Jersey Court of Errors and Appeals

New Jersey, ss.

The State of New Jersey, to our Justices of
a.s.) our Supreme Court, Greeting: Because in the
record and proceedings and also in the giving of
the judgment upon a certain indictment which was in our said
Supreme Court before you, between the State, defendant-in-error,
and Samuel Solomon, plaintiff-in-error, on a writ of error issued
out of the Supreme Court, to the Judges constituting the Court
of Quarter Sessions in and for the County of Essex, as is said,
manifest error hath intervened to the great damage of the said
Samuel Solomon, as from his complaint we have received in-
formation, we being willing in this behalf to correct the error in
due manner, if any there shall be, and that speedy justice be done
to him, the said Samuel Solomon, do command you that if judg-
ment be given then you send distinctly and openly under your
seal, the entire record, proceedings and indictment aforesaid,
with all things touching and concerning the same, to our Court
of Errors and Appeals, before the Judges thereof, on the 19th
day of August, and this writ, and that the record and proceed-
ings aforesaid being inspected we may cause to be further done

what of right and according to law ought to be done.

Witness, Hon. Edwin Robert Walker, Chancellor and Pres-
ident Judge of our .said Court of Errors and Appeals, at Tren-
ton, aforesaid, the first day of August, in the year of our Lord,
one thousand nine hundred and twenty-one.

THOMAS F. MARTIN,
Clerk. .

E dward Schoen,
Attorney.
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Return to Writ.
RETURN.

The answer of the Justices of the Supreme Court of the State
of New Jersey within named, the record and proceedings whereof
mention is within made, with all things touching and concerning
the same, we do certify to the Court of Errors and Appeals of

said State, in a certain schedule to this writ annexed, as within we
are commanded.

WM. S. GUMMERE,
C J.



Writ of Error.

WRIT OF ERROR.
Filed.

New Jersey Supreme Court

New Jersey, ss:

The State of New Jersey, to our Judges of our
(Seal) Court -of Oyer and Terminer, of the County of
Essex, constituting the Court <of General Quarter

Sessions, in and for said County, greeting:

Because in the record and proceedings, and also in the giving
of judgment upon a certain indictment in the name of the State
of New Jersey, against one Samuel Solomon, for unlawfully
keeping in his possession for barter and sale certain spirits,
to wit: two gallons of whiskey, which had been then and there
adulterated with spurious and poisonous ingredients, to wit,
wood alcohol, and for unlawfully keeping in his possession for
barter and sale certain spirits, to wit: two gallons of whiskey,
which had been then and there manufactured with spurious and
poisonous ingredients, to wit: wood alcohol, in the City of
Newark, in the said County of Essex, found in our Court of Oyer
and Terminer, and in and for said County, heard and deter-
mined, manifest error hath intervened to the great damage «of.
him, the said Samuel Solomon, as for his complaint we have re-
ceived information, we being willing in that behalf to correct the
error in due manner, if any there shall be, and that speedy
justice be done to him, the said Samuel Solomon, do command
you that if judgment be thereupon given that then you do send
the record and proceedings aforesaid, together with all things
touching and concerning the same, to us, under seal, distinctly
and openly, and this writ, so that we may have them before our
Supreme Court of Judicature, at Trenton, on the third day of
July next, that inspecting the records and proceedings aforesaid,
we may further do thereupon for correcting the error that which
of right and according to law shall be fit to be done.
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Return.

Witness, William S. Gummere, Chief Justice of our said
Supreme Court, at Trenton, the fourteenth day of June, in the
year of our Lord, Nineteen Hundred and Twenty.

ENQCH L. JOHNSON,
Cleric.

Edward Schoen,
Attorney.

RETURN.

State of New Jersey,
County of Essex,

William P. Martin, Judge of the Court of Quarter Sessions
in and for Essex County, New Jersey, do hereby certify and
return to the Supreme Court of Judicature of the State of New
Jersey the Indictment, Judgment, Record and proceedings to-
gether with all things touching and concerning the, same, together
with the entire record of the proceedings had at the trial as by
the within Writ to me directed, I am commanded,

LAY AXi !

(;eal) hand and the seal of said Court at Newark, N. J.,

WM. P. MARTIN,
Judge of the Court of Quarter
Sessions, Essex Co., N. J.

Presented in open court this 14th day of June, A. D. 1920.

WM. P. MARTIN
Judge.

Bail fixed $7,000. W. P. M.



Indictment.

State of New Jersey,

County of Essex,

Be it remembered, that at a Court of Oyer arid Terminer,,
holaen at Newark, in and for the Connty of Essex on the second
Tuesday of December in the year of Our Lord One Thousand
Nine Hundred and Nineteen, by the Hon. William, SI. Gummere,
Chief Justice of the Supreme Court of Judicature, of the State
of New Jersey, and holding the said Court of Oyer and Terminer,
in and for the County of Essex, New Jersey, by the oath of
Arthur L. Phillips, William M. Halsey, Adolph Vogel, Frank E.
Clayton, Harold C. Grant, Patrick J. O’Connor, Mark Handler,
George Bierman, Charles G. Hollister, William L. Fox, Frank
L. Kramer, William G. Rockwell, George F. Hewson, LeRoy M.
Ludlow, A. Eugene Geiser, Thomas H. Brooks, Frederick W:
Nieder, Charles H. Pascoe; Robert Levy, Ralph B. Schmidt, Jr.,
Wilson L. Jenkins, Andrew W. McCabe, Harold W. Hack, good
and lawful men of the said county of Essex, duly commissioned
and then and there duly sworn and charged to enquire in behalf
of the State of New Jersey in and for the said County of Essex
it is presented in manner and form following, to wit:

Essex Oyer and Terminer.

December Term A. D. 1919,

Essex County, to wit: The Grand Jurors of the State of
New Jersey, in and for the body of the County of Essex, upon
their oath Present that Samuel Solomon, late of the City of
Newark, in the year of Our Lord, One Thousand Nine Hundred
and Nineteen, with force,and arms at the city aforesaid, in the
county aforesaid and within the jurisdiction of this Court, un-
lawfully did keep in his possession for barter and sale, certain
spirits, to wit, two gallons of whiskey, which had been then and
there adulterated with spurious and poisonous ingredients, to
wit, wood alcohol, contrary to the form of the statute in such
case made and provided, and against the peace of the State, the
government and dignity of the same.

And the Grand Jurors of the State of New Jersey, in and for
the body of the County of Essex upon their oath aforesaid, do
further Present that the said Samuel Solomon, late of the City
of Newark in the County of Essex aforesaid, on the twenty-third
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Judgment.

day of December, in the year of our Lord one thousand nine
hundred and nineteen with force and arms at the city aforesaid,
in the county aforesaid and within the jurisdiction of this Court,
unlawfully did keep in his possession for barter and sale, certain
spirits, to wit, two gallons of whiskey, which had been then and
there manufactured with spurious and poisonous ingredients, to
wit, wood alcohol contrary to the form of the statute in such
case made and provided and against the peace of this State, the
government and dignity of the same.

J. H. HARRISON,
Prosecutor of the Pleas.

On the second day of March A. D. Nineteen Hundred and
Twenty, on which day the said Indictment was presented by the
Grand Jury aforesaid, to the said Court of Oyer and Terminer,
and the said Justice did then and there order the said indictment
to be handed down to the Court of Quarter Sessions, and to be
delivered to the Clerk ©f the Court of Quarter Sessions, in and
lor the said County of Essex, and then and there the said indict-
ment was duly delivered and duly filed by the Clerk of said Court
and an entry of such order and delivery and filing was then and
there made in the minutes of said Court at the same time pur-
suant to the statute in such case made and provided.

And afterwards, that is to say, on the fourth day of March
A. D. Nineteen Hundred and Twenty, at a Court of Quarter
Sessions, holden at Newark, in and for the County of Essex,
before the Honorable William P. Martin, Presiding Judge of the
Court of Common Pleas, Samuel Solomon, in the custody of John
R. Plavell, Sheriff of the County of Essex aforesaid, and the
said Samuel Solomon being brought before the bar in his own
proper person and forthwith being demanded of and concerning
the premises in the above indictment specified and charged Upon
him, how he would acquit himself thereof, says that he is not
guilty thereof, and therefore for good and evil he puts himself
upon the country &c. and J. Henry Harrison, Prosecutor of the

Pleas of said State, for said County of Essex in this behalf doth
the like.

Therefore, let a Jury thereupon come before the Court of
Quarter Sessions to be holden at Newark, in and for the County
of Essex, on the twenty-fourth day of March, A. D. Nineteen



Judgment.

[Hundred and Twenty, then next ensuing twelve free and lawful
pnen, each of whom shall be a citizen of this State and resident
[within the County of Essex aforesaid, above the age of twenty-one
[years and under the age of sixty-five years, by whom the truth
[of the matter may be better known and who are not of Kin to
[the said Samuel Solomon to recognize upon their oath whether
[the said Samuel Solomon is guilty of the premises in the said
[indictment specified or not guilty because the said J. Henry
[Harrison, Esquire, Prosecutor, &c. as the said Samuel Solomon
puts himself upon the jury and the same time is given to the
parties aforesaid at the same time.

On this day, being the twenty-fourth day of May, A. D. Nine-
teen Hundred and Twenty, to which day the trial was postponed,
iand at this stage of the proceedings, Edward Schoen, attorney
ifor the defendant Samuel Solomon ask the Court to allow the
idefendant Samuel Solomon to withdraw his plea as he desires
to make a motion to quash the Indictment, which was consented
to by the Court, the Court after hearing the Motion and Argu-
ment of Counsel denied the motion, whereupon the defendant
Samuel Solomon was again placed to the bar to plead to said
Indictment before mentioned.

Whereupon said defendant, Samuel Solomon, being placed be-
fore the Bar pleaded Not Guilty to said Indictment, which plea
was re-entered by the Clerk of said Court and trial was pro-
ceeded with before the Hon. William P. Martin, Judge of the
Court of Quarter Sessions and also comes the said J. Henry
Harrison, Prosecutor of the Pleas, and Jury of whom before
mentioned.

And afterwards, that is to say, the twenty-sixth day of June,
A. D. Nineteen Hundred and Twenty to which day the trial of
aforesaid indictment was continued, at the same Court of Quarter
Sessions, holden before the Honorable William P. Martin, Judge
of the Court of Common Pleas, comes the said J. Henry Harrison,
who prosecutes as aforesaid, and the said Samuel Solomon, and
the jury of whom mention is before made, and by John R. Flavell,

I Sheriff of the County of Essex, for this purpose empanelled and
I returned to wit: After the following challenges were exhausted
[ by the State 3, by the defendant 3; John J. Quinn, Hasell H.
Howells, Josiah S. Thatcher, William S. Clarendon, John King-
ston, Clifford M. Lindner, Julius Koch, Arthur Kornfeld, George
II. Bird, Ernest Meyrowitz, William Bender, I. Maurice Stokes,
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Judgment.

being called were sworn upon that jury who to speak the truth
of and concerning the premises and thereupon the trial of said
issue was commenced and continued when the jury returned into
Court in charge of the officer sworn to attend them and then and
there in the presence of the Prosecutor, defendant and Court do
say upon their oath, they find the said defendant, Samuel Solomon
Guilty, in manner and form as”charged in this indictment, and
so they say all.

And afterwards, that is to say on the fourteenth day of June,
A. D. Nineteen Hundred and Twenty motion in arrest of Judg-
ment was made by Edward Schoen, counsel for the defendant
Samuel Solomon, which motion was denied.

Whereupon all and singular, the premises being seen and by
the Court now here fully understood, it is on this fourteenth day
of June, A. D Nineteen Hundred and Twenty Ordered and Ad-
judged that the said Samuel Solomon be committed to the State
Prison of this State for a term of not less than two years and
not more than three years at hard labor and pay a fine of One
thousand dollars and the costs upon this conviction and stand
committed until said fine and costs are paid, which said costs are
taxed by the Clerk at the sum of One Hundred and twelve
dollars and seventy-five cents and the defendant be in mercy, etc

Judgment signed June 14, 1920.

WM. P. MARTIN,
Judge.



Motion to Quash Indictment.

ESSEX COUNTY COURT OF GENERAL QUARTER
SESSIONS.

Monday, May 24, 1920.

Indictment No. 16.
State
V. April Term, 1920.
Samuel Solomon. Wood Alcohol.

Before Hon. William P. Martin, Judge, and a jury.

For the State appears Wilbur A. Mott, Esq.
For the defendant appears Edward Schoen, Esq.

Mr. Schoen. May 1 withdraw the plea in this case for the
purpose of moving to quash!
The Court. Yes.

Mr. Schoen. 1 move to quash the indictment in this case
upon three grounds, first, the indictment contains no allegation
of criminal intent of any kind; secondly, that it contains no
allegation of knowledge on the part of the defendant; third, that
the indictment does not charge the commission of a crime, in
that there is no allegation that the alleged spirit mentioned in
the indictment was to be used as a beverage; fourth, that the
indictment does not set out an indictable offense against the
defendant, for the same reason that there is no allegation that
the spirits mentioned in the indictment were to be used as a
beverage.

The Court. Denied.

Defendant’s counsel prays an exception to this ruling of the
court.

Exception allowed; let it be sealed, and it is signed and sealed
accordingly.

WM. P. MARTIN,
Judge.

Defendant pleads not guilty.
Jury drawn and sworn.

Mr. Mott opens for the State.
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John P. Enderweis, direct

AMZI E. BERLA, sworn in behalf of State.
Direct examination by Mr. Mott.

Q Where do you live? A Fifteenth street, Newark, New
Jersey.

Q What public office or position do you hold? A Clerk in
the Excise Board and clerk in the City Clerk’s office.

Q As clerk to the Excise Board do you have charge of the
records of the issuing of licenses for the sale of liquor in the
city of Newark? A Yes, sir.

Q Can you tell from your records whether on the 23rd day
of December last Samuel Solomon had a license to sell liquor?
A He did.

Q At what place? A 210 Belmont avenue.

Q When was that license issued? A That was granted on
the 30th day of June, 1919.

And it was in force at that time? A Yes, sir.
And in December? A Yes, sir.

And is still in force? A Yes, sir.

Granted for one year? A Yes, sirj for one year.

COOR

The Court. Is that for' the sale of intoxicating liquors
at retail and not wholesale?

Witness. Retail.
Cross examination by Mr. Schoen.

Q Did you say that it was a license for the sale of intoxicating.
liquors? A To sell spirituous, vinous, malt or brewed liquors.

Recess.

JOHN P. ENDERWEIS, sworn in behalf of the State.
Direct examination by Mr. Mott.

Q Where do you live? A 678 Hunterdon street.
Q Newark? A Newark.

Fhetis e e 4 Lo buginesy,
Q I hertispuratlon? A TH B enterdor shreet,

Q That is near the corner of what street? A Corner of Bige-
low and Hunterdon.

Q How long have you been in the saloon busines? A About
seven years.
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]
John P. Enderweis, direct. 1““ '.r. S) | 7 o A

Il Q Have you a partner? A 1 did have. ; r '
IIQ What was his name? A John Yeager.
Q When did he cease,to be yonr partner? -A 'The first .of the

myear, after thisrtrouble. ~ >m» mmtdsK. >71
I Q The first of January, yon mean? A .Well, about the first of
iJanuary.faround,”there somewhere. . y. , Vo ®
I Q- Do> you know the defendant, Samuel Solomon? A Not
personally,, no- sir.;. < y @ t - ¢ ¢[.'VvVV'n

[ Q Do you knqw where his plpce of business ist A ;;Yes, sir.
Q Where is it? A , Helipont®“aveune and Waverly, L.believe;

nuipber I do not know. » ... .\ . N jy,. =}
Q Did you go to his place of busmess on or pbout the ,23d of
iDecember last? A Yes, sir; ! did. + r

Q What day was.it? A , The 23d of December.
~Q What did you do there? A Purchased two gallons of
mwhiskey. " J -lA rr
Q How much did you pay for it? A $22 a gallon.;
Q Where was the whiskey delivered to you?
; o ke

Mr Schoen. L object, until the: defendant is connected

with the transaction. The witness answered, rthe first

I- question too, soon for me to make an objection; I do so
to this question.

The Court. Sustained. 0« s ¥

9
The Court.maWhen you;-say, vpu purchased fwo gallons
of whiskey ;did you'talk with this defendant himself?

Witness. 'No, siri I s poke with Mrs: Solomon ;

Q Did you see him there? A When I gbt there'beiSwas there.

Q To whom did you actually pay the money? > -To Mrs.
I Solomon.

Q Where was the liquor delivered to you?

Mr. Schoen. 1 object/ -} 01

The 'Comt. >0On what ground! 7 K 7 72. VT

Mr. Schoen. The defendant has not been connected with
it yet; he says he spoke to'Mrs. Solomon and paid her.

The Court. He says the defendant:was ‘there when he
went there. M7 ML N N Ee tot¥

Mr. Schoen. But he has not connected it in such a way

as to create any inference of knowledge of what was going
on. [ | %

.
9
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John P. Enderweis, direct.

Mr. Mott. 1 have shown that this was his saloon; I
do not think it makes a particle of difference whether it
was bought from him directly or from a bartender or
Mrs. Solomon; it was his place and he had the license.

Myr. Sphoen. This is not a question where the owner-
ship of the place is involved; this is not an indictment
for keeping a disorderly house, because he is the pro-
prietor of the place. It is for a crime that he committed,
if it was committed at all, outside of the saloon or any-
where. It is not based or predicated on the ownership
of a saloon, it is for keeping in his possession adulterated
liquor that he had anywhere, whether he has a saloon or
not.

The Court. That does not exclude the idea of any-
body else making the sale on the pl:emises?

Mr. Schoen. Certainly not. .

The Court. Is not there something in it if it is a license
issued for one man that nobody else has any license on
the place and he is in charge of it?

Mr. Schoen. That goes merely to the ownership of the
place or of the license, but it does not go to the acts of
any other person or persons in that place in the perpe-
tration of a crime.

The Court. He had a license to sell liquor in his place;
that gave him control of the place. It is something by
way of evidence tending to show that. He was in the
place at the time this witness says he went in there.

Myr. Schoen. He has not yet connected it as I say. He
had no dealing with Mr. Solomon.

(Question read.)

The Court. That calls for a conclusion.

{By the Court.) When you went into the place what did

you find it to be? You say you went, you think, to a place on

40 Belmont avenue, at the corner of Waverly avenue, to the best

of your recollection? A Yes, sir.
Q {By the Court) What was that place? A A saloon.
Q {(By the Court.) Was there a bar there? A Yes, sir.

Q {By the Court) Where was this defendant? A Well,
they were both behind the bar when I got there.



11
 John P. Enderweis, direct.

Q What did you say to anybody? A I didn’t say anything
at the time; I stood there and had a few drinks.
Q (By the Court.) Who served you? A Mrs. Solomon.

Q {By the Court) Where was Mr. Solomon when you were
served? A He was behind the bar' at the time I was served.

Q (By the Court.) Was there anybody else in the place? A
Oh, there was quite a few there.

Mr. Mott. Your Honor, this indictment does not charge
Solomon with selling this liquor. It simply charges him
with keeping it in his possession for sale.

The Court. Your question is where were the goods de-
livered. That is a question of fact and law both.

Q Did you get the whiskey? A 1 did.

Q How did you get it? A From Mrs. Solomon, at the side

kitchen; I should judge it to be the kitchen; I do not know what
that room is.

Q What was it in? A A two-gallon jug.
Q WTiat did you do with it?

Mr. Schoen. 1 object to all this as not being competent
or binding upon this defendant.

The Court. The objection is too late. ..

Mr. Schoen. The question has not been answered yet.

The Court. Your objection to all this is too late.

Mr. Schoen. 1 am objecting to this one question.

The Court. No, but the form of your objection is, I
am objecting to all of this.

Mr. Schoen.' No.

The Court. You have just stated in open court, “I ob-
ject to all of it.” If you object to this particular ques-
tion I will deal with it.

Mr. Schoen. 1 object to this particular question.

The Court. What is the ground?

Mr. Schoen. That it is not binding upon this defendant
and is incompetent.

The Court. The converse of that is not true at all;
it is not considered binding. It is a mere circumstance
to be considered by the jury. The objection is overruled.

10
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John P. Enderweis, direct.

Defendant’s counsel prays: an exception to this ruling
of the Court. \.

Exception allowed); let it be sealed,, and'it is signed and

;' v jssaled accordingly. r { AT
i6 WM. P. MARTIN,
mu- y” v <ow (jui)T i~ Judge.

bud i? ? * * y°Ud® With'*2, & 1 ~* it j«dt'to the' place of

Q Hbw did you take it?s A Jn a two-gallon jug.'
it'to vour place of'business what did you
do With itI Borrprace pLHsme ¥

L ft J >3 ~

Mr. Schoen. J,object.
The Court.. Overrule”.
2% Mr* Schoen. Does your Honor want my ground?

The Court. You better state them, I overruled it be>
eause I understood-your grounds were as you have urged

4 4 Mr. Schoen. 1 object to this question as attempting to
show the acts and conduct of this witness with' Aspect to
some mg in the absence'of the defendant, without any

- uT v P *’there_ was any edneerfbf action between this
defendant and this witness. ’

30 W P* Court’ Overruled; and it will be stricken out if it is
not connected.,

Of tS'ctnrt.* '“ 7 *1 "My P in ¥ r«di»s

| WM, P. MARTIN,
'oe Judge.

40
don’t IwP mly” gotlt "'hat did you do with.it? A I

i;v ii i ’ ' eager, wnatever he done with it But it in
ottles;,I was not working then ’

t T,°U dldn t see Mr' Tae«er do that? A No- I rmt it in
mthe back room and what he done with it I could noi say



Llohn P. Enderweis, direct.

I Q Did you have any whiskey in your saloon at all at the
Itime you brought this whiskey in from Solomon’s! A No, sir;

m did not.

I Q After this whiskey was brought in by you to this place
mdid you sell any whiskey! A 1[I did, yes.

I Q From what did you take it! 10

Mr. Schoen. 1 object for the same reason.
The Court. The same ruling.

Defendant’s counsel prays an exception to this ruling
of the Court.

Exception allowed; let it be sealed, and it is signed and
sealed accordingly.

WM. P. MARTIN,
Judge.

Q From what did you take the whiskey! A From bottles. 20

Q Under the bar! A 1In the rear of the bar.

Q Is that what you call your working bottle, or would call
it! A Yes, sir; working bottle, quart bottle, one-fifth of a
quart/ 'm I

Q Did you know a man by the name of Klein, Edward Klein!
S A Yes, sir.

Q Was he a customer of yours! A Yes, sir.

Q Did he come to your place after you took this whiskey
there! A 1 just worked mornings that week, so I could not
say whether he did or not, that particular week I bought the 30
stuff.

Q Was this the only whiskey you had in your place! A Yes,
it was.

Q Up to when! A Up to the time of this trouble; when I
went for that whiskey we were all out of it; therefore I went
to the nearest place I thought I could get it and bought it.

Q Had you ever bought whiskey of Solomon before! A Ouly
once, and that was a half a gallon.

Mr. Schocn. 1 object as not being material in this case. 40
This is an indictment for having a certain quantity of
whiskey in his possession on a certain day and there has
been no time fixed in this question. This is not so closely
related to the time stated in this indictment to make it
competent. He is not on trial for having sold whiskey.



Johm P. Enderweis, direct.

The Court. Did you see Mr. Solomon on this prior oc-
casion?

Witness. No, sir, I did not; Mrs. Solomon.

The Court. 1 do not see how that is competent.

Mr. Mott. Only for the purpose of showing he bought
it there.

Q Did you sell any whiskey to Edward Klein? A T did not,
no, sir.

Q@ Well, on Saturday afternoon after you got this whiskey
did you see Klein? A Yes, sir; I did.

Q Where did you see him? A At our place of business.

Q What did you do with him? A We had four, or five
drinks; three, four or five or six; I could not say just how many.

Q Of what? A Whiskey.

Q@ What whiskey? A The same whiskey I purchased from
Solomon.

Q Who served those? A My partner.

Q What did Klein drink? A Whiskey.

Q@ What did you drink? A Whiskey.

Q What did you do subsequently, if anything, with the jug
in which this two gallons of whiskey was brought there? A
Well, they were evidently all emptied out into these bottles ; what
I)oeamo of the jug after that T do not know.

Q@ What was done, if you know, with the whiskey that came
from Solomon that was not sold over the bar? A That T could
not say, because I was not working at the time; T only worked
mornings that week; I could not say how mueh of it was left
or what was done mth it; there couldn’t have been very much
of it left.

Q The police subsequently came to your place? A The first
I seen the police, they came to my house, my home.

Q And then did you see them at vour saloon? A T went
over there with them; yes, sir.

Q When was that? A W ell, that was about ten minutes after
they came to my place.

Q When did they come to your house? A TIn the morning
between ten and eleven.

Q On what day? A On that Monday; T believe it was the
28th or 29th; in the morning.
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Q What did you do when you got to the saloon? A 1 went
to the hack room with them and took whatever bottles I saw,
whatever bottles we were handling the stuff in, and gave them
the bottles that we put the stuff in.

Q The whiskey bottles? A The whiskey bottles that had the
stuff in.

Q Do you remember who the police officers were that you gave
them to? A Kinney and Manning—no, I am wrong, Kinney
and Reilly, I believe, of the Sixth.

Cross examination by Mr. Schoen.

Q You say that when you came to this saloon you saw Mr.
Solomon there? A Yes, sir.

Q What time of day did you come to the saloon? A It
was between two and four, to the best of my knowledge.

Q How long did Solomon stay there after you got there? A
Five or tem minutes.

Q And during that five or ten minutes did you talk to him
about buying any whiskey for your saloon? A 1 did not speak
with Mr. Solomon at all.

Q Did you see Mr. Solomon go away? A I seen him leave
the door; he was in the rear of the bar and he went out; where

he went I do not know; I waited about half an hour for him and
I asked for him.

Q After you saw him go out you waited a half hour before
you talked to Mrs. Solomon again? A No.

Q Up to that time did you mention anything about wanting
to buy two gallons of whiskey? A No.

Q And it was after Mr. Solomon had been away for half an
hour that you broached the subject to Mrs. Solomon? A I
should judge it was about half an hour.

Q Do you remember exactly what you said to her about
buying whiskey? A My exact words I could not repeat.

Q Well, about, the substance. A 1 asked her for Mr. Solo-
mon and she said he was out. . A

Q Why did you ask her for Mr. Solomon when you seen him
go out and knew he had been out a half hour? A 1 thought he
would come back.

Q Well, you asked her whether he was coming back? A
Well, I could not say that exactly; I just forget the words.
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John P. Enderweis, cross.

Q Now, isn’t that what you asked her? A 1 asked for Solo-
mon and she said he was out.

Q You told us you saw him in there when you came in? A
Yes.

Q He was there five or ten minutes after you got there and
that then he went away and that you waited a half an hour? A
Yes, sir.

Q After that you broached the subject of buying whiskey to
Mrs. Solomon; you don’t want to say now that you asked for
Mr. Solomon? A After waiting half an hour I asked for Mr.
Solomon. 1 knew he was not behind his bar, but I did not know
whether he was in the building.

Q You wanted to be sure he was not in the building? A
Well, I asked for him and Mrs. Solomon said he went out.

Isn’t it the fact that you wanted to make sure he was out
<f the building? A Well, not exactly.

Q You didn’t want to ask for any whiskey while Mr. Solomon
was there, did you? A Well, I would have asked him.

Q You had an opportunity when he was there and you didn’t
take it> A Well, I didn’t think he was going out.

Q You did not think you would get it from him? A Well,
not Exactly, no.

Q What do you mean by not exactly? A 1 did not know
whether he would or not.

Q But you knew Mrs. Solomon would? A 1 thought she
would.

Q And you thought Mr. Solomon would not let you have any?
A Well, I did not just exactly think that.

Q Waell, you had an idea he would not? A No.

Q Well, you waited half an hour after he was gone before
you asked Mrs. Solomon to sell you some? A That is a fact.

Q What did you ask Mrs. Solomon, whether she had any
whiskey? A I asked her if she would sell me some whiskey.

Q And she agreed to do it? A She agreed to give me some.

Q Did she tell you how much she had? A No.

Q Did y°u sample the whiskey you bought before you bought
it? A She told me it was the same I was drinking.

Q Did you buy it for a sample? A 1 did.

Q You wanted to try it before you bought it and took several
drinks? A Yes, sir.

Q And Mrs. Solomon was serving you with it? A Yes, sir.
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Q Do you know where she went to get it?> A Some room
[off the bar; what it is I do not know.

Q Did you go with her A No.

Q Do you know whether there was any more than just the
Jug that you got? A I could not say; I wasn’t in that room.

Q You never talked to Samuel Solomon about buying any
mwhiskey at any time from him?- A No, sir.

Q And you have been in his saloon several times? A Yes,
[sir.

Q Never broached the subject at any time? A No, sir; 1
[could never catch him there; he would be in there and out.

Q Mr. Solomon has not been in the saloon to your knowledge

when you have been down there? A Not in the afternoon when
[T went there, no.

' Q So that you have never asked him to sell you any whiskey
Iand he has never offered to sell you any? A Mr. Solomon, no.

Q Now, on the 23rd, the day you say you bought two gallons
of whiskey, did you ask Mrs. Solomon where Mr. Solomon was?
A After waiting there about a half hour. .

Q What did she say? A She said he went out.

Q Did she say where he went to? A No.

Q Did she say something about him being down town? A
No. ,/

Q Did she say something about not looking after the business
any more; he was looking after his garage? A No, I didn’t
hear anything about him; she only said he was out, so I asked
for some whiskey.

Q Did she say anything when she gave you the whiskey? A
No, sir; she wrapped it and I paid her for it. She stooped down
in back of the bar and put it in her stocking and said ‘*Shut up.”’

Q Did she say anything about Mr. Solomon? A No, no
more than to keep my mouth shut.

Q How did she say it? A Well, no more than to keep mum,
put her finger up to her mouth.

Q Did she say anything about not to say anything to her
husband? A No, she only told me to be quiet about it and say
nothing.

Q Didn’t she put her finger up to her mouth and say “ Now,
mum, don’t tell Solomon anything about this; that is going to be
pin money”? A I do not know.
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John P. Enderweis, cross.

Q Did she say anything like that? A To the best of my
recollection she put her finger to her mouth and said “be mum.”

Q Was there anything said about pin money? A She may
have said that.

Q Is your memory poor on these details? A Well, that is

so far back now, she told me to be mum and put her finger to
her mouth.

Q You never told Solomon about it? A No, sir.

Q You never told him you got some whiskey in his place from
his wife until the trouble came on? A No.

Q Now, the whiskey that you got from Mrs. Solomon you say
you took to your place of business? A Yes, sir.

Q And you began to sell it over the bar? A Yes, sir.

Q That is, first you took it out of the jug in which you received
if and you then transferred it to other bottles j how many other
bottles did you use? A Two, as a rule.

Q What kind of bottles were they? A Quart bottles or one-
fifth.

Q Whiskey bottles? A Whiskey bottles.

Q Did you sterilize those bottles before you poured the
whiskey from the jug into those bottles? A AYe only used them
for whiskey.

Q Well, did you sterilize them? A No, we did not.

Q So that there was nobody who bought whiskey at yonr
place who got it out of the original jug that you received it in
fiom Mrs. Solomon? A Not out of the original package, no.

Q It was transferred from the jug to other bottles which you
had in your place and sold out of those bottles? A Yes, sir.

Q You had a number of those drinks yourself with Mr. Klein
out of that whiskey? A Yes, sir, I did.

Q And how long have you know Mr. Klein? A Seven years.

Q Was he a steady customer? A Yes.

Q Was he a heavy whiskey drinker? A Yes.

Q About how many whiskeys did he drink a day? A Well,
during the day he never stopped at our place; at the time he
went to work in the morning we were closed.

Q When did he stop? A In the evening.

Q How many whiskeys did he drink in the evening? A Two
or three.

Q Every evening? A Every evening, as a Wie.
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Q Didn’t ile drink any whiskey before breakfast? A 1 could
not say; he never stopped to our place; we wer” not open.

Q Did you drink with him on Saturday afternoon? A Yes,
I did.

Q On this Saturday afternoon after you had gotten the
whiskey from Mrs. Solomon? A That following Saturday I
;did, yes.

Q You got it on the 23rd? A Yes; that whs on Tuesday.

Q (By the Court) What was the day that you saw Klein
in there and drank with him? A Saturday, the same week;
it must have been the 28th, or 27th.

Q (By the Court.) The 29th was Monday? A Well, it must
have been the 27th.

Q You say you drank with Klein the Saturday following the
Tuesday when you bought the whiskey? A Yes, sir.

Q Did you see Klein have a bottle with him at that time?
A He had a small sample bottle with him; yes, sir.

Q Did it have anything in it? A Something the color of
whiskey, yes; amber color.

Q Well, "where did he have that? A 1In his pocket.

Q What kind of a bottle was it? A Small bottle, with a
long neck and big container; I do not know what you call it.

Q And he carried it in his pocket? A Yes, sir.

Q And it was filled with a liquor of some kind? A Some
liquor of some kind.

Q What color? A Amber color; the same as whiskey.

Q How did you know he had that with him? A He brought
it up and showed it to us.

Q Did you ask him to open it? A 1 did.

Q What did he say? A Told me to go to hell; he wanted
it himself.

Q Did he tell you where he got it?> A He said he had it
twenty years or more.

Q Klein was an ex-saloonkeeper? A Yes.

Q How many years ago? A He didn’t say.

Q Did he say anything about tell you how to make the stuff?
A No, he did not.

Q And you say now that at the time you received the two
gallons of whiskey from Mrs. Solomon, Mr. Solomon had been
out of his place for over half an hour?

O
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Mr. Mott. 1 object; he has already answered that
question.

The Court. Objection sustained.

Defendant’s counsel prays an exception to this ruling

1 of the court.
Exception allowed; let it be sealed, and it is signed and

sealed accordingly.

WM. P. MARTIN,
Judge.

Q Can’t you recall a little more in detail exactly what Mrs.
Solomon said to you at the time you gave her the money? A
No, not any more than her telling—

Q About mum and pin money? A No more than her telling

20 me to keep quiet and putting her fingers to her mouth; I cannot
remember anything else.

Q That is pin money, don’t tell her husband? A She may
have said that, but if she did I did not take any notice to it;
she put her hand to her mouth and told me to keep quiet.

Q Will you say now she did not say to keep mum to her
husband? A If she did I don’t remember.

Q Will you deny she said that> A I won’t deny she said
anything; after she handed me the change I went out.

Q All you remember is the word mum? A That is all.

Q And you won’t deny that she did not say not to tell her
husband? A 1 do not know.

a0

The Court. You are asked what she said in your
presence.

Witness. 1 answered that she told me to be mum.

The Court. You are asked the question wdiat she did
say in your presence.

Witness. Told me to be mum.
Q And is that all you remember? A That is all I remem-
ber; I walked out at the time.

Q And you do not say she did not say keep mum to my hus-
band, this is pin money? A 1 could not answer that, because
I don’t know if she did say it or not.
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Re-direct examination by Mr. Mott.

Q Did you hear her say at that time keep mum? A All I
Iremember, she said keep mum, and put her huger to her mouth.

Q Did she say anything to you about not telling her husband?
A If she did I did not hear it.

Q Did she say it to you? A 1 did not hear it.

Q Did she say anything to you about pin money? A She
put her huger—

Q Please answer the question. Did she say anything to you
about pin money? A No, sir.

Q Why did you wait there half an hour after he went out?
A Expecting Mr. Solomon to come back.

Q And you were expecting him and waiting for him to come
back for what purpose?

Mpyr. Schoen. 1 object to his stating any purpose he had
in his mind. It is not at all binding upon this defendant,
it cannot in any way bind the defendant what purpose he
miffht have had which was not expressed or communicate\d
to this defendant.

The Court. You asked if he did not stay for the express
purpose of waiting until after Mr. Solomon had gone out
and then he asked Mrs. Solomon for the whiskey. Have
you not opened the door for the State to show what the
witness stayed there for?

Mr. Schoen. 1 do not think so.

The Court. Why not?

Mr. Schoen. He cannot bind the defendant.

The Court. But you opened the door by your cross
examination.

Mpr. Schoen. He has denied it, because he said he did
wait there for the purpose of seeing him.
The Court. Why may he not say it? Overruled.

Defendant’s counsel prays an exception to this ruling
of the court.

Exception allowed ; let it be sealed, and it is signed and
sealed accordingly.

WM. P. MARTIN,
Judge.
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Q Why did you stay there? A Waiting for Mr. Solomon to
come back.
Q For what? A To ask him to sell me some whiskey.

Examined by the Court.

Q Who else was behind the bar when you went to the place
beside Solomon and his wife? A That is all to my knowledge;
that is all I remember, Mr. Solomon and Mrs. Solomon.

Q Did you see anybody else? A No, I did not.

Q What time of day was this? A Between two and four.

Q Who furnished the two gallon jug in which you took the
whiskey away? A Mrs.,Solomon.

Q Did you carry any jug over there? A No, I did not.

Q Did you see Yeager or anybody else pour any of the con-
tents of the jug into any of the other bottles? A No, I did not.

Q When you say there was no whiskey there and that is the
reason you went to buy some, had you personally been active in
the business, in your own business? A Yes, sir, I had.

Q Did you serve from the bar? A Yes, sir.

Q You served drinks? A Yes, sir.

Q On December 23rd, up to two o’clock, had you done any-
thing in the bar room? A 1 opened up mornings, worked from
eight o’clock in the morning until one.

Q Was there any whiskey sold between eight and one that
you know of? A After the 23rd?

Q You worked from eight to one on the 23rd day of Decem-
ber? A Yes, sir; that morning we had no more left.

Q And you worked behind the bar? A Yes, sir.

Q Did you serve any whiskey that morning? A Not that
morning.

Q Did you see any whiskey there? A On the 23rd; no, sir.

Q You quit work at one o’clock; who went to work then? A
Mr. Yeager, my partner.

Be-cross examination by Mr. Schoen.

Q Did you testify at a preliminary examination which was
held in this matter before the Third Criminal Court on the 22nd
of January last? A Did I testify?

Q Yes. A Yes.

Q Did you say at that examination in response to the follow-
ing question. . AYhom did you see there? A Mrs. Solomon.”
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John P. Enderweis, further direct.

Did you say that? A No, Mr. and Mrs. Solomon was there;
Mrs. Solomon and Mr. Solomon.

Q How is it you did not state at that examination that Mr.
Solomon—that you had also seen Mr/ Solomon there? A Well,
if the question was put that day I did.

Q Now, let me ask you—I will read a little more of this, so
that you can understand it.

Mr. Mott. Perhaps you had better read it all.

Q I will ask you this question; at that examination were you
asked the following and did you give the following answers:
“Where were you on the 23rd day of December last? A 1
worked in the morning and in the afternoon I went to Solomon s.
Q Where is Solomon’s? A Belmont avenue. Q What busi-
ness is he in? A Saloon business. Q Belmont avenue and
any other street? A I believe it is Waverly avenue. Q Whom
did you see there? A Mrs. Solomon. Q What did you do?
A Purchased two gallons of whiskey. Q From whom? A
Mrs. Solomon.” Now, I ask you again whether you were asked
those questions and made those answers?

The Court. Answer that question yes or no.

A Yes.

Q And today is the first time which you say you also saw
Mr. Solomon in the saloon when you came in, isn’t it? A It
is the first time that question has been put to me.

Q Don’t you think this question, “ WTiom did you see there?”
was big enough, broad enough to include every one you saw
there? A Well, it would have to include everybody in the
saloon at the time.

Q Yes. You were asked that question at the time of the
examination, “ Whom did you see there?” and your answer was,
merely “Mrs. Solomon.” A 1 do not remember that.

Further direct examination by Mr. Mott.

Q What did you understand the question, “Whom did
you see there?” to mean?

(Objected to.)
(Objection sustained.)

10
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Q Yon say yon wore asked at the police station this question:
“Whom did yon see there,” and that you made the answer, “ Mrs.
Solomon.’’ Have you any explanation to make of that? A
Well, I said that no doubt; I figured that I got the stuff from
Mrs. Solomon and I mentioned Mrs. Solomon; I do not think the
question was put to me about anybody else outside of Mrs.
Solomon.

Q You mean whether you saw anybody but Mrs. Solomon
A Yes.

Further cross examination by Mr. Schoen.

Q Did you say you do not think the question was put to you
whether you saw anyone else? A Yes, sir.

Q Then this question was asked: “ AYhom did you see there
Is that your explanation, that that was not broad enough to
include everyone who saw there? A Maybe my explanation is
right.

Q {By Mr. Mott.) Well, there were quite a number of people
in the saloon, you said? A Yes, sir.

JOHN G. YEAGER, sworn in behalf of the State.
Direct examination by Mr. Mott.

Q Where do you live? A 237 Ellis avenue, Irvington.

Q What was your business in December, last year? A 1
was in the liquor business.

Q With whom? A Enderweis.

Q Where was your place? A Bigelow and Hunterdon; 703
Hunterdon street.

Q The license was in both your names? A It was.

Q What part of the business did you attend to? A Well,
v e both attended to the same duties, one wuek on and one week
off; that is, the week I worked in the morning I would have the
afternoon and the evening off, and the following week I would
have the afternoon and evening to work.

Q On the 23rd of December last what time were you in the
saloon? A 1 believe that week I was working afternoons and
nights.

Q y°u know whether or not you had in your saloon any
whiskey in the morning of the 23rd of December last? A 1 do
not believe we did; if we did I did not know it. We may have
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[had some whiskey but not whiskey sold at the bar, like Jamaica
maun, which there is little call for.

Q Did you see Mr. Enderweis come into the saloon in the
[afternoon? A 1 did not; oh, he came in in the afternoon; you
[had reference to him coming with whiskey?

[ Q Yes. A 1 did not.

Q When did you first see the jug of whiskey? A He told
me it was back there and I went back with the bottle.

Q Did you find the jug there? A Yes, sir.

Q What sort of jug? A Two gallon jug.

Q What was in it? A Whiskey.

Q What did you do with it? A Put it in the working bottle.

Q I show you these two bottles and ask you what you call
mthem? A That is a full quart and that is a fifth (indicating);
mthat is the working bottle there.

Bottles marked Exhibits S. 1 and S. 2 for identification.

Q I show you Exhibit S. 1; you say that is what you call the
mworking bottle? A Yes, sir, the bottle we have the whiskey in.

Q That is, you mean the bottle you had under the bar? A
[ Yes, sir.

Q What is the other bottle? A I am not sure we had wine
Iin that, sherry wine.

Q What did you do with the whiskey that was in the jug that
I Mr. Enderweis spoke about? A What particular time?

Q Why, the first time you saw it. A I filled the bottle.

Q This working bottle, Exhibit S. 1? A Yes, sir; that is,
filled the bottle from the jug.

Q And what did you then do with the bottle? A Brought
it down and set it behind the bar so we could hand it out to
I customers.

Q Do you know Edward Klein? A Yes, sir.

Q Did you see him on Saturday following the 23rd? A I
did.
Q Did you sell him anything? A 1 did
Q What? A Whiskey.
Q What whiskey? A The bottle.
Q This working bottle? A Same bottle, yes, sir.
What time of day was he in there? A Well, I cannot
recall; I do not know; I never paid any particular attention to
any customers.

2
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Q Well, about what time? A 1 have not the remotest idea;
I cannot say.

Q When did you next see him? A I do positively re-
member, because I had reason to remember, Sunday morning.

Q What did you do then? A Sold him whiskey.

Q Out what bottle? A The same bottle.

Q How many drinks did you give him 'on Sundav morning
A  Two.

Q Do you remember how many he had on Saturday? A No.

Q Well, did he have just a few, or quite a number? A 1
could not say; even approximately; I could not say how many
he had.

Q Did you till this bottle more than once from the jug? A
Yes, sir.

Q How many times? A Every time it was empty.

Q Well, that would be about how.many times? A Waell, you
could easily figure it out; two gallons and a fifth—that could be
figured up; I filled up the last bottle full, that was on Sunday.

'Q Then you had used the whole two gallons? A Did not
use it all until Sunday morning; there was a little left in each
bottle; that is, the wine and whiskey.

Q .Some in the wine bottle? A Some in the wine bottle,
yes, sir.

Q Did you put some of the whiskey in this Exhibit S. 2?
A No, sir.

Q Then it was wine? A That was wine.

Q Did you hear something about Klein? A I did.

Q When did you hear that? A Monday morning.

Q Then what did you do? A 1 got excited, of course, like
anyone would be when Mr. Beilley came up_

The Court. You are not asked what you said.

Q What did you do with the whiskey you had? A After
Mr. Beilley spoke to me about Mr. Klein?

Q Yes. A I simply threw the whiskey that whs left in the
working bottle away.

Q Was there any left in the jug at that time,? A No; there
was not; that was the last in the jug that went in the bottle
Sunday afternoon.

Q Did you pour all the whiskey out of the bottle? A In
the morning?
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Q Yes. A All that was left.

Q Well, there was some left in the bottle? A Yes, sir; there
ewas some left in the bottle.

Q And was the whiskey that was left in the bottle Monday
mmorning a part of the whiskey that yon had taken out of the jug?

Mpr. Schoen. 1 object;* leading question.
Mr. Mott. 1 suppose it is, yes. All right.

Q Where did you get the whiskey from that was in the bottle
on Monday morning? A QOut of the jug.

Q (By tie Court.) Is that the whiskey you say you threw
away Monday? A After I poured it from the jug into the
bottle what whiskey was left Monday morning I threw away.

Q (By tie Court) Was there any whiskey at all left that
had ever been in that jug? A Yes, sir.

Q (By the Court) What whiskey was it? A The whiskey
I had taken out of the jug.

Q (By the Court) On Monday morning, as I understand it,
you heard something about Klein and you threw the contents
of the bottle S 1 for identification away? A 1 did.

Q (By the Court) Now, then, later on did you put some
whiskey in there? A 1 did not.

Q (By the Court) And there was not anything left in the
jug? A No, sir.

Q (By the Court.) And there wasn’t anything in the bottle?
A No.

Q Do you mean that there was not anything left in the bottle?

Mr. Schoen. 1 object.
The Court. Overruled.

Q Didn’t you say a minute ago there was some whiskey left
in the bottle? A No, how could there be.

Q Don’t you know there was some in the bottle when you
turned it over to the police?

Mpyr. Schoen. 1 object; that is a leading question. This
is a State’s witness.

The Court. Objection overruled.

Defendant’s counsel prays an exception to this ruling
of the Court.
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Exception allowed ; let it be sealed, and it is signed and
sealed accordingly.
WM. P. MARTIN,
Judge.

Q Don’t you know there was some whiskey, a quantity of
whiskey in this bottle when it was turned over to the police?
A 1 do not; they told me there was and it was shown at the
trial, the hearing, or somehing or other, and he said that there
as a spoonful that they made an analysis of.

Mr. Schoen. 1 object. This witness has testified about
some other member there and I ask that it be stricken
out of the record.

The Court. Granted.

Q Fid you put whiskey in that bottle from the time you
poured it until the time you turned it over to the police! A 1
did not.

Q Did anybody else, as far as you know! A Positively no,
because I turned the bottle over to the police.

Q So, from the time you poured the whiskey out of the bottle
until the time you turned it over to the police there was nothing
put in the bottle! A There was not.

Mr. Schoen. 1 object.
The Court. Objection sustained.
Mr. Schoen. 1 ask that his answer be stricken out.

The Court. Granted. Do not answer until you are al-
lowed to do so.

Q So from the time you poured the whiskey out of the bottle
to the time you turned it over to the police, was anything put in
the whiskey bottle!

The Court. Answer that; nobody has objected to it.

A From the time I poured the whiskey!

Q To the time you turned it over to the police, was any-
thing put in the bottle! A No, sir; there was not; the bottle
was in my care all the time.

Q /By the Court) Then the bottle was empty at the time
you turned it over to the police! A Yes. sir.
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John G. Yeager, cross.

Q (By the Court) And you are talking about this bottle
S. 1 for identification? A Yes, sir.

Q Is this bottle empty now? A Yes, sir. .

Q This is what you mean by an empty bottle? A Yes, sir;
as I can see; I will put my glasses on; possibly I do not ;see very
well; yes, that is what I call an empty bottle.

Q Isn’t there something in there? A Yes, but we would not
call that anything.

Q Well, that is what I am trying to get at. A Yes, sir.
May 1 talk?

The Court. No, you may not. That is the trouble
with you. You talk too much. If you answer the ques-
tions you will be all right. Go on and finish your answer.

Witness. ~ What 1 meant to say is that pouring the
whiskey out, whatever was left on the. inside of the bottle
would run down and that we call an empty bottle.

Q What did you mean when you said that the bottle was
empty when you turned it over to the police? A That I simply
had thrown the contents out.

Q AIll the contents? A Threw it all out; all the contents
that was in the bottle.

Q Do you know whether or not there was any whiskey in
the bottle when you turned it over to the police? A No more
than is in there now; that is what would run down after I emptied
it.

Q (By the Court.) You mean inside or outside? A Inside.

Cross examination by Mr. Schoen.

Q You said that when you heard about Klein you got excited;
is that what you said? A Yes, sir.

Q And you took what you had left in the bottle and poured
it out? A Yes, sir.

Q Will you show the Court and jury—or, first, I withdraw
that question. Did you pour the contents of the bottle into any
other receptacle? A Down the sink.

Q Will you show the Court and jury how you poured the
contents of the bottle away; what did you do with the bottle;
first, did you take the cork out? A Took the cork out.

Q Then what did you do? A And into the sink.

1?
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John G. Yeager, cross.

Q Did you hold the bottle in the position that you are now
holding it? A Yes, sir.
Q Did you hold the bottle until all the contents were out?

Witness. May 1 talk, your Honor?
tjj The Court. Yes.
Witness. The idea is I cannot hold it there until every
drop got out; at least, I didn’t after it stopped running
I turned it up.

Q After it stopped, running you turned it up? A Yes, sir.

Q And you didn’t turn it up until you saw it stop running?
A 1 did neot.

Q I presume at the time you took this bottle to pour the
contents away, after having heard something about Klein, that

20 y°u y°u were in some way responsible for the situation,
for whatever happened to Klein? A Well, a man in my position
at that time, naturally would feel like that.

Q Was it your idea in throwing away the contents of this
bottle, that you would destroy whatever you had left of it? A
That is, the evidence, you mean?

Q Was that your idea in attempting to throw this away?

Witness. May I speak?

The Court. Yes.

Mr. Schoen. You can answer that yes or no.

The Court. No; that is not proper.

Mr. Schoen. 1 will withdraw the question.

The Court. No, you cannot withdraw the question.
Mr. Schoen. 1 submit I have a right to withdraw it.

Defendant s counsel prays an exception to this ruling
of the Court.

Exception 'allowed; let it be sealed, and it is signed and
sealed accordingly.
WM. P. MARTIN,
Judge.

The Court. You answer the question. When counsel
asks a question and instructs the witness to answer yes or
no, and the Court rules that his instruction is not ,proper,
he cannot then withdraw the question.
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John, G. Yeager, cross.

Q (Question read.) A When Mr. Reilley came in and spoke
of that—

Mr. Schoen. 1 do not think that that is at all responsive,
your Honor. 1 ask that the answer be stricken out.

The Court. Granted.

The Court. What is the answer? You cannot tell us
something that somebody said.

Witness. 1 threw the whiskey out because I suppose
it was on account of the evidence, through the excitement
of the moment.

The Court. You mean the evidence against you?

Witness. Yes, sir; 1 do.

Q And that being your purpose you intended to get rid of
all of it that was in the bottle, didn’t you? A No more than
throw it out.

Q And you did succeed in doing that, didn’t you? A As
I thought; yes sir.

Q Now, when you began to transfer the whiskey from the .

jug into what you call the working bottle, was Mr. Enderweis
present? A He was not.

Q Did he ever point out the jug to you? A No, we always
knew the jug.

Q What do you mean by knowing the jug? A Well, through
handling, through being there, handling it every day, we knew
the jug.

Q Did you handle the jug before the 23d of December? A
No, handling it from that time on, from the time the jug was
brought in.

Q I am talking about when the jug first got into your place;
did you see Enderweis bring it in? A 1 did not.

Q Didn’t you see your partner Enderweis bring it in? A
No; I did not.

Q You don’t know then whether the jug you used to fill your
bottles was the jug Enderweis brought or not? A Oh, yes, I
do.

Q You do know? A Of course I do.

Q You did not see Enderweis come in with it? A No; he
told me it was back in the stock room.

Q And you did the pouring, or at least the transferring
of this whiskey from the jug into the bottle? A 1 did.

40



10

20

32
John G. Yeager, cross.

Q And you do the bar tending? A In the afternoon.

Q And did you sell the entire contents of this two-gallon
jug over your bar? A 1 did not.

Q How much of it

Mr* Mott. One minute. You mean by “you’ him
personally.
Mr. Schoen. Him personally, yes.
A No.

Q Did Enderweis sell some of it? A Yes, sir.

Q Do you know whether, as a matter of fact, all of the whis-
key that was in the jug was sold over the bar at the time you
heard about Klein; had been sold over the bar? A No, sir;
there was some left in the bottle.

Q All you had left was about half of this bottle S. 1?2 A 1
do not think there was a half.

Q So that the entire contents of the jug, with the exception,
of less than half of what was in Exhibit S. 1, had been sold
either by yourself or Enderweis over your bar? A Yes, sir.

Q And about how many people had had some of that? A
Well, I could not say.

Q About how many? Ten or fifteen? A I could not say.

Q A good many customers? A No, we didn’t have many
customers.

Q Did you have many customers that drank a little or a few
that drank a lot? A They did not drink so much; there was
not much whiskey sold at our place.

Q Waell, you sold all the two gallons except half of this bottle?
A Yes.

Q And that has been consumed by human beings over your
bar? A Yes, sir.

Q Have you heard from those people since? A Spoken to
them?

Q Yes. A Yes.

Q Seen them alive? A Yes, sir.

_Q Heard of any of them having ill effects from it? A No,
sir.

Q Did you see your partner Enderweis drink anv of it him-
self? A 1 did.
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John G. Yeager, re-direct.

Q (By the Court) Who was there when you served Klein
with whiskey? A A friend of his he introduced me to by the
name of Lynch and another party by the name of Premo.

Q /By the Court) Do you know where Mr. Enderweis was
at that time? A No; he was off that day; that was my day on.

Q /By the Court)) 1 am not speaking of Sunday morning;
I am speaking of Saturday some time? A 1 do not remember
about Saturday; we were too busy Saturday afternoon.

Q How many days did it take you to consume, or sell, the
contents of that two-gallon jug, all except that small quantity
yon say was left in S. 12 A 1 just cannot recall.

Q You say you got it on the 23rd? A Well, then it was the
following Monday I threw the rest of it away.

Q Do you recall what day? A The 29th.

Q So that you were selling that stuff over your, bar for about
six days to various people? A About six days.

q {By the Court.) You commenced to sell on Tuesday, Dec-
ember 23d? A I just cannot recall the date, your Honor, just
as soon as he brought it in.

Q /By the Court) Well, the day you found it there. A
Yes, sir; I began to sell it right away.

Q Have you pleaded to an indictment charging you with the
sale of intoxicating liquors contrary to law, in this court? A In
this court?

Q Yes. A No; I have never been indicted.

Q Or have you pleaded to an indictment charging you with
the death of Edward Klein? A I have never been indicted.

Q You have never been indicted for your part in this thing
at all? A No, not to my knowledge, I have not been indicted.

Q Is that why you are testifying for the State? A 1 have
been summoned to testify; that is the reason I am testifying.

Re-direct examination by Mr. Mott.

Q Coming back again to S. 2, tell us, do you call that an
empty bottle? A I would call that an empty bottle.

Q That is what you mean by an empty bottle? A Yes;
that is what 1 would call an empty bottle.

Q Do you know where that bottle was kept? A In the back
of the bar; in what we call the ice box, or cooler.
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John P. Enderweis, further cross.

Q What did you say was in that bottle? A 1 am most sure
sherry wine was kept in there; I am not positive, hut I am most
sure; it is in my mind that we kept sherry wine in there.

Q You are sure you put none of the whiskey in that bottle?
A I am not sure, but I am most sure that we kept sherry wine
in it.

Q Now, I am trying to find out and I am asking you whether
or not you put any of the whiskey that came from the jug into
that particular bottle? A Well, I canpot under oath say I
did or did not, for I simply do not recall, but I know we did in
the other, but I was under the impression that it had sherry wine
in that and port wine in another; we kept whiskey, sherry and
port wine in three bottles.

Q (By the Court.) Did they all come from the same jug?
A No, sir.

Q (By the Court) Why did you empty the sherry wine
bottle if you had not put any whiskey in it? A 1 say, in the
excitement of the moment, I emptied every bottle; I knew I
had done wrong a little while after.

Q (By the Court) Did you have a gin bottle? A We
did not have any in a good while.

Q /By the Court) 1 am asking you if you had a gin bottle?
A Yes, sir.

Q (By the Court) Did you empty that gin bottle? A No,

s*r >"*nt bottle was not used; that was not there; they were
the only three bottles we had there.

JOHN P. ENDEBWEIS, recalled.
Further cross examination by Mr. Schoen.

Q Have you answered to an indictment in this court for
the sale of intoxicating liquors contrary to law? A No, sir.

(Objected to.)

(Question withdrawn.)

p.u
Q Havbe you been called to plead to an indictment charging

you with keeping in your possession whiskey adulterated with
spurious ingredients, to wit, wood alcohol? A No, sir.

Q Have you been called to plead to an indictment charging
you with the death of Edward Klein? A No sir.
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Peter Lynch, direct.

Re-direct examination by Mr. Mott.

Q I show you Exhibit S.2. Did you turn that bottle over
to the police?

Mr. Schoen. 1Is that cross examination on my omitted
questions?

The Court. It is not re-direct examination on your
cross examination.

Mr Mott. Well, then I will bring him back.

Mr. Schoen. Well, 1 do not object to that.

Q Did you turn this over to the police? A 1 believe I
was there at the time that was turned over.
Q Well, don’t you know? A Yes, sir; that is one of them.

The Court. That is S. 2 for identification.

Q Were you there at the time S. 1, the working bottle, was
turned over? A Yes, sir.

Q Where was S. 2, this bottle? A In the stock room in the
rear of the saloon.

PETER LYNCH, sworn in behalf of the State.
Direct examination by Mr. Mott.

Q Where do you live? A 50 Eckert avenue.

Q What is your business? A Japanner.

Q Did you know Edward Klein? A Yes, sir.

Q Do you know Mr. Yeager and Mr. Enderweis? A No, sir.

Q Do you know where the Two Jacks saloon is? A Well,
I just about know where they are located and that is all.

Q Do you know the saloon on the corner of Bigelow and
Hunterdon street? A Yes, sir; one night I was in it and that
is about all.

Q Who was with you? A Mr. Klein.

Q Do you remember when that was? A The 28th of De-
cember.

Q Last? A Last.

Q And that was what day of the week? A Sunday night.

Q What time did you go in there with Klein? A Well, I
would say about a quarter after seven.

Q And what occurred after you and Klein got in there?
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Peter Lynch, direct.

Mr. Schoen. 1 object. This is not binding upon this
defendant at all. He cannot be charged with anything
that occurred in a saloon at the corner of Hunterdon and
Bigelow street over which he had no control or with which
he had no connection whatever.

The Court. Suppose what he sold had wood alcohol in
it. Suppose what the defendant had for sale contained
wood alcohol.

Mr. Schoen. Well, that is another theory.

The Court. Well, that is the theory I am allowing it
in evidence under.

Mr. Schoen. There is no evidence that anything sold
over their bar is in the condition that it came in from
Mrs. Solomon. That is the evidence thus far. It has not
been connected with this defendant in any way, even the
original sale has not been connected with him, and besides
that the evidence is that the whiskey sold over the bar
in the Two Jacks saloon was sold in receptacles other
than the one which came from Mrs. Solomon, even if you
want to give the case the widest latitude and allow the
evidence to come in because Mrs. Solomon sold the whis-
key; even if you do that, there is affirmative evidence of the
State that the whiskey sold over the bar in the Two Jacks
place was sold out of another bottle that had not been
sterilized, and I say we are not responsible, nor can any
inference be drawn from the use of that whiskey in the
Two Jacks place; first, that it came from the defendant,
and second, that it was sold in different form than it was
received from him. Now, »quite the contrary appears in
this case so far, and for that reason I do not think any
evidence of who drank the stuff or what effect it had,
m the Two Jacks place, is competent.

The Court. Overruled.

A oo
thiéec(}) nii,S UnSel prays an exception to this ruling

seaEleW A Algﬂlw' b Tt Ie e sealed, ok it g

WM. P. MARTIN,
Judge.
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Peter Lynch, cross.

Witness. To my recollection we had either four or
possibly five drinks; the first was whiskey, and npon his
insisting npon me taking whiskey I took whiskey, think-
ing he knew what he was taking; I only had one and I
took beer the next time.

Q What did he take? A Beer, the first was whiskey and
beer after that.

Q How many drinks did Klein have? A Four, that I can
remember; it might possibly be five.

Q And it consisted of what? A Three drinks of whiskey
and one beer.

Q Where did you meet Klein? A In his own dwelling.

Q What time? A 1 would say about a quarter after seven.

Q In the evening? A In the evening.
1 Q Where was his dwelling? A Corner of Bergen and
Bigelow.

Q That is about a block from this saloon? A Just about
on the next corner.

Q Did you have anything to drink with him anywheres else?
A No, sir.

Q While #ou were with him did he drink anything anywheres
else? A No, sir.

Q Where did you and he go? A We left the saloon directly
and went up and stayed in his kitchen.

Q How long did you stay with him there? A Well, we
stayed there possibly half an hour; not over forty minutes.

Q Then what? A I went}—I was home by nine o’clock.

Q How long did it take you to go home? A Fifteen minutes.

Q You left there at eight-forty-five? A Yes, sir.

Q When did you next see Klein? A I never seen him.

Cross examination by Mr. Schoen.

Q You say you met Klein at his home at what time? A 1
would say a quarter after seven.

Q In the evening? A Yes, sir.

Q That was the first you saw him that day; you were not
with him in the morning or afternoon? A I had not seen him
for twenty-five years before that.

Q And did you see any of his home-made stock? A No, sir.

Q Did he show you any of his home-made wine or whiskey?
A Nothing was mentioned at all of any such thing.

10
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Mrs. Anna Marie Klein, direct.

Q Yon walked homo from the Two Jacks saloon with him at
what time? A 1 was home in my house by nine o ’clock.

Q How far did yon live from his house? A About fifteen
minutes.

Q And you started from his house at a quarter to nine? A
No, we must have gotten to his house by half-past eight; I didn’t
notice the clock; I didn’t know I would need it.

Q Was he intoxicated? A No, sir.

Q Acted well? A Acted well.

Q Sober, as far as you could see? A Yes, sir.

Q And complained of no illness? A No, nothing at all

Q And that was what time? A About 8:15.

MRS. ANNA MARIE KLEIN, sworn in behalf of the State.
Dir&ct examination by Mr. Mott.

~Q Mrs. Klein, are you the widow of Edward Klein? A Yes
sir.
Q How old a man was he? A He was fifty-six when he died.
Q Have you children? A No, pardon me! He was Mfifty-

Q Have you children? A Yes, sir.

Q How many? A 1 have four children alive.

Q Do you know Mr. Lynch, the gentleman who was just on
the stand? A Yes, sir.

Q y°u know whether or not he was at your home on the
28th of December last? A Yes, sir, he came in in the evening.

Q And where had your husband been during that afternoon
or the day, so far as you know? A He was not home all day;
he slept all afternoon, took a nap in the afternoon, and got up
about four o clock, and about five o’clock, I believe, he went down
to the Two Jacks and had a drink.

Q -Do you know who went with him? A He went alone and
came right back and did not stay but about five minutes, he came
right back; we had supper and after supper Mr. Lynch'came in
and they decided to have a drink at the Two Jacks!

Q And Mr. Lynch came back with him later on? A Yes. sir.

Q After Mr. Lynch went away what did your husband do?
A He played cards with my son and son-in-law in the Kitchen.

Q Until what time? A Eleven o’clock.

Q Then what did he do? A He went to bed.
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Mrs. Anna Marie Klein, direct.

Q What happened, if anything, during the night? A Noth-
ing happened; I didn’t—I think he slept sound, so did I, until
in the morning; I called him it is time to go to work; he told me,
oh, he couldn’t see—

Mr. Schoen. 1 object.
Q What did he say about his sight, he couldn’t see?

Mr. Schoen. 1 object to the conversation between this
lady and her husband in the absence of the defendant.

Mr. Mott. 1 am not asking—don’t tell what he said.

The Court. One moment. Counsel says I object. Do
you move to strike out what her husband said to her?

Mr. Schoen. Yes, Sir.

The Court. You consent to that?

Mr. Mott. Yes, sir.

Q What did you notice about your husband the next morning?
A I noticed he could not see and told him to stay home.
Q Don’t tell us what you said; did he stay home? A No.

Q What did he do? A No, sir; he went out but did not get

very far, but he took sick on the way going to work and came
back.

Q How long was he gone from the house the next morning?
A About six or seven minutes.

Q What was his condition as he left to go to work; what did
you notice? A He didn’t feel good and couldn’t see very well.

Q What was his condition when he came back? A He was
in terrible pain and could not walk; just fell to the floor in pain.

Q Just tell us what you did for him, what was done? A I
telephoned for the doctor.

Q Did the doctor come? A The doctor came.

Q What was his name? A Dr. Kaplan.

Q Tell us what was done? A Well, he examined him and
he could not tell what was the matter, so he decided to send him
to the hospital; they took him to the City Hospital and they
brought him home dead.

Q Did you see him at the hospital? A No, sir.

Q When was he brought home? A He died in the afternoon
nnd was brought home the next day.
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Edward Schaub, direct.

Cross examination by Mr. Schoen.

Q When your husband went out about five o’clock Sunday
afternoon—was it Sunday afternoon? A Yes, sir.

Q Where did you go? A 1 stayed home; I was right in the
back of the Kkitchen, in the store.

Q Stayed in the store? A In my store; yes, sir.

Q You didn’t go out to see where your husband went? A
Yes, sir.

Q You went out to see where he went? A Well, we know
he \fras going to the Two Jacks.

Q Hid you go out to see where he was going? A 1 did not
go out, but I knew where he was going; he never went anywheres
else.

Q Did you ever go with him? A No, sir.

Q How do you know? A It was the only saloon he ever
went to.

Q Did he ever go to other saloons in the neighborhood? A
Well, he was back in five minutes.

Q How long have you kept the store? A I have had my
store fourteen years.

Q You have always been rather self supporting? A No, he
worked.

Q Yes, but your husband drank up his money? A No, sir.

Q He was a heavy drinker, wasn’t he? A No, sir.

Q He was not? A No, sir.

Q (By the Court.) Do you mean he was not a heavy drinker?
A He drank like any other man, but not all the time; once in
a great while he drank.

Q What time did you go to bed Sunday night? A 1 should
judge about eleven o ’clock.

Q Did you go to bed before Mr. Klein or after Mr. Klein?
A 1 went to bed before him, but I didn’t sleep, they were right
in the next room playing cards.

EDWARD SCHAUB, sworn in behalf of the State.

Direct examination by Mr. Mott.

Q Where do you live? A 53 Roosevelt avenue, Maplewood.

Q Did you know Edward Klein? A Yes, sir.

Q Did you see him on the morning of the day before he died?
A The same day he died I saw him.
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Edward Schaub, cross.

Q Where did you first see him? A At his store, right in
the Kkitchen.

Q What time in the morning? A About half-past six in the
morning.

Q And what did you and he do? A We went to work
together.

Q How far did you go? A About four blocks.

Q Then what did you do? A He turned back and I went
to work.

Q What was his condition then; what did you observe about
him? A He was all cramped up in his stomach; he could not
go any further.

Q (By the Court) Was he alone when you left him? A
He was alone.

Q (By the Court.) When you left him? A Yes, sir.

Q How far from his house? A About three or four blocks.

Cross examination by Mr. Schoen.

Q How long have you known Mr. Klein? A About twenty-
five or thirty years.

Q Was he in the habit of drinking? A Well, once in a while
he would have a few.

Q What is that? A He would have a few once in a while.

Mr. Mott. Your Honor, subject to its relevancy, counsel
will admit, he informs me, that Edward Klein was taken
to the city hospital.

The Court. Of Newark, I presume that means.

Mr. Mort. City Hospital, Newark. He arrived at the
City Hospital of Newark at or about 8:10 A. M., December
29, and died at the hospital at or about 1:45 P. M., on the
same day; that is, the 29th.

The Court. That is Monday* the 29th of December.

Mr. Schoen. 1 object to the relevancy of this testimony
until it is shown that the death of Edward Klein was due
to something which can be connected with the defendant
and that at the present time there has been nothing shown
to connect the defendant, or any liquor which he is alleged
to have kept in his possession, with the death of Klein.

Mr. Mott. Of course, that is so, but I am going to show,
both by the physician who attended Klein, what his con-
dition was, and the chemical analysis.
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James H. Manning, direct.

The Court. Yes, I will strike it out unless it is con-
nected.

The Court. Overruled.

Defendant’s counsel prays an exception to this ruling
of the Court.
Exception allowed; let it be sealed, and it is signed and
sealed accordingly.
WM. P. MARTIN,
Judge.

JAMES H. MANNING, sworn in behalf of State.
Direct examination by Mr. Mott.

Q You are a member of the Newark Police force! A Yes,
sir.

Q I show you Exhibit S. 1 for identification, a bottle, and ask
you if you have seen it before! A 1 have.

Q Where did you see that! A At the Two Jacks saloon,
corner of Hunterdon and Bigelow streets.

Q That is the saloon of Enderweis & Yeager! A Yes, sir.

Q When did you see that there! A December 29, 1919.

Q Who gave it to you! A John Yeager.

Q And what did you do with it! A Well, after he gave it
to me I tipped it up to see if there was any contents in it and
I found a small amount of liquor, so I took it along with me
to police headquarters and later on in the afternoon took it to
the laboratory of Dr. Edel in Broad street.

Q Did you take it to the laboratory of Dr. Edel, in just the
condition you received it from Mr. Yeager! A Yes, sir.

Q Did you take from or add to in any way the contents of
the bottle! A I did not either take from or add to.

Q I show you Exhibit S. 2 for identification; have you seen
that before! A Yes, sir.

Q When did you first see that! A 1 seen that in the posses-
sion of Detective Kenny.

Q And you did not get that! A No, I didn’t get it.

Q Did you take this anywhere! A Well, I took them both
and Detective Kenny was with me at the time.

Q You mean— A To Dr. Edel’s, the laboratory.

Q You took S. 1 and S. 2, both! A Both of them.



Joseph J. Kenny, direct.

Q (By the Court.) When you say you took something to the
laboratory of Dr. Edel, to whom, if any person did you give that
thing, that exhibit; did you see the doctor or his assistant? A
I seen somebody in the office; I do not know who he was; some
assistant of his; 1 asked for the doctor at the time and they
said he was not in.

Not Cross Examined.

JOSEPH J. KENNY, sworn in behalf of State.
Direct examination by Mr. Mott.

Q You are a member of the Newark Police Department? A
I am.

Q I show you this bottle, Exhibit S. 2, and ask you if you
have ever seen it before? A 1 have.

Q Where did you first see it? A At the Two Jacks saloon,
Hunterdon and Bigelow streets; also at police headquarters and
also at the Edel laboratory.

Q From whom did you receive this? A Mr. Enderweis,
John Enderweis.

Q What did you do with it? A Wrapped it up in a news-
paper and put it in the automobile and took it away.

Q You took it where? A To police headquarters.

Q And then where? A To the Edel laboratory in Broad
street.

Q Do you remember who you turned it over to? A 1 do.

Q Who? A Detective Manning had another bottle and he
had the two bottles and we carried them upstairs and turned
them over to a young man in the office; Dr. Edel was not there;
it was a man in charge and he took charge of the bottle.

Q And do you know whether Exhibit S. 2 was turned over to
the young man at Dr. EdePs laboratory in the same condition
it was when you received it from Mr. Enderweis? A It was

in the same condition; it was never away from me; never out of
i .
I'} sight.

Not Cross Examined.

Q (By the Court.) Anything in it when you got it from Mr.
Enderweis? A There was.
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John G. Yaeger, further direct—cross.

JOHN G. YEAGER, recalled in behalf of State.
Further direct examination by Mr. Mott.

Q Mr. Yeager, did yon just inform me that you desired to
correct your testimony in some respects'? A Yes, sir, I did.

Q In what respect? A From testimony that I have heard
here from Mr. Kenny, the detective, it seems—

Q I just want what you recollect, and what you know yourself.

Mr. Schoen. 1 object, unless this is put in question
form and I know whether it is matter that can be objected
to or not.

Mr. Mott. All right.

Q Well, in regard to the bottle S. 2 for identification, do
you desire to correct your testimony in any way regarding the
contents of that? A I wish to state, if I may, that I was under
the impression that that was the bottle we kept the sherry wine
in, and I hear from Mr. Kenny Mr. Enderweis gave him that
from the stock room; I was mistaken in saying that was the
sherry wine bottle.

Q What was the contents in that bottle? A 1 do not know;
if that was taken from the stock room, I do not know; not if
he gave that to Mr. Kenny.

Cross examination by Mr. Schoen.

Q Where have you been sitting since you left the witness
stand? A Right there (indicating).

Q With whom? A Me and Mrs. Klein.

Q Who else? A That is all.

Q How long have you been in business up there? A Ever
since we started seven years ago.

Q Been handling these bottles seven years? A The same
bottles.
Bottles like them? A Yes, bottles like them.
Are you still in business? A No, sir.
Your place is open. A I am not connected with that place.
Who is? A My partner.
He is running it? A Yes, sir.
And you have got to come back and correct your testimony
after you heard the police officer> A For the reason I thought
that was the wine bottle.

COORR
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John G. Yaeger, re-direct.

Q You merely think so because you heard Kenny’s testimony?
JIA Yes sir.

Q And you think you have got to change your testimony to
please the police officers? A No, sir; I want to correct my-
self; if .Mr. Enderweis gave that to him it is not the sherry
bottle. | 1 1

QYou have got to put it on that basis now? A xes, sir.

Q Youwere the man handling the sherry bottle? A Yes,
Isir#

Q Youmean tosay you cannot tell us it is a quart bottle?

A No, it is aquart bottle and the other is a fifth.

Q {By the Court) Fifth of what? A Of a gallon.

Q What was a fifth? A That bottle there.

Q The sherry bottle? A No, that is quart.

Q And the bottle used for sherry was a quart bottle and not

a fifth, and this bottle you have once identified, is that a quart
I bottle? A Yes, sir.

Q This is the kind you used for sherry? A Yes, sir.
Q The only reason you are correcting your testimony now
I is because you are assuming what Kenny says is so; you are
just trying to adjust yourself, to Kenny? A Not at all.
I trying to be truthful in the matter.

Q You know your utensils that you used in your place of
business? A Certainly.

Q And you used them a number of years? A Yes, and it
was a bottle similar to that that we kept the wine in.

I am

Re-direct examination by Mr. Mott.

Q Where did you keep the wine bottle, as you call it? A
Kept the wine bottle in back with our whiskey.

Q Back where? A Back of the bar.

Q And did you have any other bottles of the same size that
were in the stock room? A Yes, sir; there were all kinds of
bottles that were in the stock room.

DR. ALBERT E. EDEL, sworn in behalf of the State.

Adjourned until Tuesday, May 25, 1920, at ten o’clock
A. M.

IQ
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Dr. Benjamin Edward Kaplan, direct.

Second Day.

Tuesday, May 25, 1920.

State Indictment No. 16
vs. April Term, 1920.
Samuel Solomon. Wood Alcohol.

Before Hon. William P. Martin, Judge.

For the State appears Wilbur A. Mott, Esq.
For the defendant appears Edward Schoen, Esq.

Mr. Mott. At the request of counsel for the defense I
will postpone the examination of Dr. Edel. That is right,
is it not, Mr. Schoen?

Mr. Schoen. Yes, sir.

DR. BENJAMIN EDWARD KAPLAN, sworn in behalf of
State.

Direct examination by Mr. Mott.

Q You are a licensed physician of this county? A Yes.
Q How lonf have ou been practlclng A Slnce 1905.
1

8 Dyldvou 'E dKI iy lifetin ¢! Hs.sw.
N hm || ittt Deren
)
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Q Couldn’t you tell by referrmg to your records? A I have
not my records with me.

Q Well, you knew what you came here for to testify? A

That is the only time I saw him, so I think that must be the
time.

I o vever wow bin betoree? 8 That g dll
Q Where did you see him? A At his home.

(%VIAt about what time in the morning? A About seven
. M. >

_—
—
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iy

l

. 3 DEyin nengnber Bt qay of the 1te) A Monday I 111
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Dr. Benjamin Edward Kaplan, cross.

Q Just describe to the Court and jury how you found him!
A 1 found him lying on his bed, partly dressed; he seemed
to be in excruciating pain and he complained of loss of sight
and extreme pain in the abdomen; he was so tender and in so
much agony that I really could not examine him thoroughly;
I relieved his pain by hypodermic injections of morphine and
ordered him removed to the hospital immediately.

Q Were you able to diagnose in any way his case! A 1
thought he was suffering from some form of poison, but I could
not make out exactly what it was.

Q What is the approach of blindness a symptom of! A
Well, it is a symptom of a good many things.

Q Waell, what are the main ones! A Well, symptom of some
form of poisoning, symptom of kidney trouble, uremia; symptom
of apoplexy; symptom of atrophy of the optic nerve.

Q Is it a symptom of wood alcohol poisoning! A Yes, sir.

Cross examination by Mr. Schoen.

Q Had you ever treated Edward Klein before! A No, sir.

Q You were not the family physician! A 1 treated some
members of the family, but not Mr. Klein himself.

Q Ho you know whether or not Mr. Klein suffered from Kkid-
ney trouble! A 1 do not know; that is, from the standpoint of
his physician I do not know it; I know he has been a drinking
man, from a heresay, but I do not know about his physical con-
dition.

Q You were the family physician! A Yes, sir.

Q And from your contact with the family as physician you
learned that he was a drinking man! A Yes, sir.

Mr. Schoen. 1 object.
The Court. Sustained.

Mr. Schoen. And ask to have the answer stricken out.

The Court. Strike it out. The doctor may state what
he learned from the patient while he was there, for the
purpose of treating the patient or from anybody in the

presence of the patient which was uttered by the patient;
all else is heresay.

Q Have you ever seen or treated a case of alcholism! A 1
have not had very many.

10
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Dr. Benjamin Edward Kaplan, cross.

Q Have you seen cases of alcoholism? A Yes, sir; I have
seen them ni the later stages.

Q Have there been any deaths from alcholism, to your knowl-
edge? A Yes, sir.

Q And has that occurred from the use of pure grain alcohol?
A Yes, sir.

Q Good whiskey? A Yes, sir.

Q And does that produce a form of poisoning in the stomach?
A It does in a chronic form.

Q Now, without the symptom of the loss of sight, were the
remaining symptoms that you observed in Edward Klein, any
different than would be present in a case of ordinary alcoholism?
A Well, his symptoms were more acute.

Q But were they the same type of symptoms? A Some of
them might have been, but his pain was more acute than in
chronic alcoholism.

Q Now, Doctor, the loss of sight is not attributable only and
solely to wood alcohol? A Not necessarily, no.

Q It may occur from uremia? A Yes, sir.

Q Which is a kidney disease, is it not? A Yes, sir.

Q From what other source? A May occur from apoplexy,
from atrophy of the nerve.

Q So that there are at least four or five causes which might
produce blindness? A Yes, sir.

Q And it is not limited merely to the use of wood alcohol
or other poisoning? A No.

Q Now, have you read recently of the loss of lives from the
use of poisoned olives?

Mr. Mott. 1 object. How is that cross examination?

The Court. 1 do not think you have laid any founda-
tion for that.

Mpr. Schoen. This witness says that one of the symp-
toms which he observed is the loss of sight and that is one
of the symptoms which led him to believe that there was
poisoning from wood alcohol. Now, I think this is the
foundation. The question I am asking now is for the
purpose of laying the foundation, for the doctor has
spoken of three or four other kinds of causes from which

blindness results. I want to call his attention to another
cause.
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Dr. Benjamin Edward Ka<plan, cross.

The Court. He may be asked whether or not he knows
of any food preservative or any forms in which food might
decay or decompose or change, but what right have you
to call his attention to an article until he denies the partic-
ular fact that you are after?

Mr. Schoen. 1 will accept the suggestion of the Court
and reframe my question.

Q Doctor, have you read the article in—I do not want to
[seem to disregard the ruling of the Court, but I do not think that
[by the question in this form—I will withdraw it.

Q Did you read the articles which appeared in the newspapars
[some time in January of this year, and December of this year,
[entitled * Poisoned Olives in Eight States.”

Mr. Mott. 1 object to the question because of its in-
definiteness “in the newspapers.” 1 think it is too in-
definite.

The Court. Sustained.

Mr. Schoen. Well, to meet that objection I will reframe
it.

Q Did you read the article in the Newark Evening News,
February 22d, entitled “ Poisoned Olives in Eight States”? A
I did not read the article, but I have heard of the incident.

Q Also an article in the various New York papers? A 1

[ have heard of these cases.
Q Do you know that one of the symptoms of poisoning re-
| suiting from the eating of certain foods is blindness; do you
know that is one of the symptoms discovered? A 1 did not
[ know that; I did not see that.
Q Did you, in your medical studies, or have you learned that
j as far back as 1899 poisoning from ham occurred, which showed
blindness as a symptom? A [ know of ptomaine poisoning
and food poisoning to occur, but I have never heard of any blind-
ness occurring from this condition.

Q Haven’t you heard of blindness as one of the symptoms
I of these olive poisonings? A No, sir.

Q Didn’t you study the question? A 1 looked it up, but
I never seen any blindness.

Q Have you ever seen any food poisoning? A 1 have seen
food poisoning.
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Dr. Benjamin Edward Kaplan, cross.

Q Have you seen any of the recent cases resulting from the
use of poisoned olives? A No, sir.

Q Well, then, you say that you did not make a study of the
symptoms resulting from the use of poisoned food in these recent

food cases? A [Excepting from those cases I meet in my general
practice.

Q {By the Court) In the case of drinking wood alcohol, how
soon would the effect of excruciating pain and dimness of sight or
loss of sight appear? A That would depend entirely upon the
amount of liquor consumed and percentage of poison in the
liquor.

Q {By the Court.) Would it take a longer or shorter time
with gram alcohol? A Longer time with grain alcohol.

Q {By the Court) What is the process of elimination of

ram alcohol from the system when it is taken in? A It is elim-
inated through the kidneys, chiefly.

Q {By the Court) And quickly? A No, very slowly.

Q {By the Court.) How about the gas through the lungs? A
You mean in grain alcohol?

Q (#2 the Court.) Yes. A 1 think it is chiefly eliminated
by way of the kidneys.

Q {By the Court.) Well, if it were a fact that Mr. Klein had
Dot drank anything containing any kind of alcohol within ten to
twelve hours before you saw him, would your judgment be that
the conditions you saw were the result of grain alcohol or wood
alcohol? A Wood alcohol.

Q (Bythe Court) You say dimness of sight is sometimes
aue to uremia poisoning? A Yes sir.

Q {By the Court.) Is that a slow or quick attack? A Why,
the actual attack would be gradual coming on, but the loss of
sight might come on quickly.
| A tJlle Court.) Would it be accompanied by intense pain
m the intestines? A It would be chiefly accompanied by convul-
sions, or coma, stupor.

\ ® ,JBy the Court.) It would not be excruciating pain in the
intestines or abdomen? A Not likely to.

Q Now, paralysis or apoplexy is the result of some slight
bleeding m the brain? A Yes, sir.

Q ({By the Court) And in order to affect the eyesight it would

have to be a bleeding in that part of the brain which controls the
optic nerve? A Yes, sir.
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Bart J. Freeman, direct.

Q /By the Court.) Is that correct? A Yes, sir.

Q {By the Court.) Well, if a condition of that character ex-
isted, would it he likely to affect some other part of the nerve
system? A Well, it would all depend where the hemorrhage in
the brain occurs, what area is involved.

Q {By the Court.) 1If it is the area that controls the optic
nerve it is likely also to include some other nerve? A That
would depend on the size of the hemorrhage.

Q Well, if it is enough of a hemorrhage to cause the loss of
eyesight? A Not necessarily, no, sir; it might only affect that
particular area.

Q {By the Court) Would it be accompanied by excruciating
pain in the abdomen? A No, sir.

Q Doctor, you said grain alcohol is eliminated principally by
way of the kidneys? A Yes, sir.

Q Now, if the kidneys are diseased or affected, does that hin-
der the elimination of the alcohol? A Yes, sir.

Q And would that tend to produce a convulsion and pain in
the abdomen? A It would gradually, in chronic conditions,'over
a long period of time.

Q Chronic condition.of the kidneys? A In chronic alcohol-
ism—if a man partook of alcohol for along period of time, natu-
rally his eliminatin powers would, be gradually decreased and his
poisoning would .gradually occur.

Q What is nephritis? A Disease of the kidneys.

Q Would that disease affect the ability to eliminate alcohol?
A It would affect it, almost everything; not only alcohol.

Q {By the Court.) .What is nephritis? A It is an inflamma-
tion of the kidneys; of course, there are Several forms and sev-
eral types, but that is the general term.

BART J. FREEMAN, sworn in behalf of State.
Direct examination by Mr. Mott.

Q Where do you live? A 16" Rowland street, Newark.

Q What is your occupation? A I am a deputy collector in
the Internal Revenue Department.

Q Under the United States Government? A Yes, sir.

Q And were you in that position in December last? A 1 was.

Q Do you know Mr. Solomon, the defendant? A I know him
now, yes.

20

30

10



40

52
Bart J. Freeman, direct.

Q Well, have you seen him before today? A Yes, sir; I met
him once at a hearing before Commissioner Matthews.

Q Did you ever go to his saloon? A 1 did.
Q When? A. On Saturday afternoon, December 27, 1919.

Q Did you go alone or in company with someone? A 1 was
accompanied by Deputy Collector Heinz and Inspector Brown
and Captain Maiers of the Fourth Precinct.

Q [By the Court.) Inspector Brown of our Newark Police
Force? A Yes, sir.

Q Anyone else? A There were some policemen there; I do
not know how many, two or three.

Q Do you remember whether this man, Officer Smith, was
there? A Yes, sir; he was there.

Q What did you do when you got there?

Mr. Schoen. 1 object, on the ground that what this wit-
ness did, what occurred, in Mr. Solomon’s place, on the
29th of December, is not relevant to this issue, too remote;
had no connection with it.

The Court. December 27th.

Mpr. Schoen. Yes, sir. Under this indictment Solomon is
charged with keeping in his possession on a certain day
certain specific liquor. He is charged with keeping in his
possession two gallons of liquor on the 23rd of De-
cember, and on the evidence of the State so far, if that
liquor was there, it was taken away on the 23rd of Decem-
ber by Mr. Enderweis, so that what occurred on the 27th
of December can have no possible bearing upon the ques-
tion before this Court and jury, as to whether on the 23rd
Mr. Solomon kept two gallons of whiskey in his possession.

Mr. Mott. 1 do not intend to prove that he kept liquor
for the purpose of barter and sale.

Mpr. Schoen. 1 do not see how they can. Any acts after
the commission of the alleged offense, and so long after
that, they cannot be considered—

The Court. Four days after.

Mr. Schoen. —as part of the res gestae, are not binding

upon the defense in any way at all. 1 make that objec-
tion on that ground.
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Bart J. Freeman, direct.

Q /By the Court.) Where did you go, Mr. Freeman? A 1
went—I received a telephone call—

Q {By the Court.) 1 did not ask you about the call, but where

did you go? A To the saloon at the corner of Waverly avenue
and Belmont avenue.

Q {By the Court.) Do you know this defendant here in court?
Have you.ever seen him before? A I met him once at a hear-
ing before Commissioner Matthews since then.

Q /By the Court.) Is there only one saloon on that corner?
A That is all, I believe, it is No. 210 Belmont avenue.
The Court. What are you going to prove?
Mr. Mott. He says he took away some liquor.

The Court. Are you going to attempt to prove that the
liquor that was taken away was a part of or similar to the
liquor in question in this case?

Mr. Mott. 1 am going to prove that it was whiskey be-
hind the bar.

The Court. Overruled.

Defendant’s counsel prays an exception to this ruling of
the Court.

Exception allowed; let it be sealed, and it is signed and
sealed accordingly.
WM. P. MARTIN,
Judge.
Q Was Mr. Solomon there that day? A He was not.
Q Did you take anything away with you?

Mpyr. Schoen. 1 object on the further ground that what-
ever occurred was in the absence of Mr. Solomon.

The Court. Overruled.

Defendant’s counsel prays an exception to this ruling of
the Court.

Exception allowed; let it be sealed, and it is signed and
sealed accordingly.

WM. P. MARTIN,
Judge.

Q Did you take away anything with you? A Yes, sir.
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Bart J. Freeman, cross.

Q I show you Exhibit S. 3 for identification, a bottle, and ask
if you saw that before? A 1 did.

Q Where did you first see it? A Behand the bar in Solo-
mon’s saloon.

Q What did you do with this bottle? A 1 seized it.

Q And where did you take it? A Took it to the revenue
office.

Q Whbat did you then do with it? A Took a sample of it
with your detective from the Prosecutor’s office and sealed it.

Q Mr. Hargan, stand up. Is that the man? A Yes, sir.

Q Where were you when you did that? A In the Revenue
office.

Q Then what was done? A I turned it over to Mr. Hargan.

Q The sample? A Yes, sir; and sealed that bottle and put
it in the bottle.

Q Are you able to say now whether this bottle has the same
seal ori and is in the same condition it was after you sealed it
up and put it in the bottle? A That is my initial right on it
and the initial of Mr. Maiers, who was with me at the time.

Q And did you take anything else? A I did, sir.

Q What? A 1 took that can there.

Q Where did you find that? A On the stairs leading to the
cellar.

Q And did you take anything else? A Yes, sir.

Q What? A 1 took several packages of goods with me.

Q What did you do with them? A 1 put them in a truck and
took them to the Internal Revenue office.

Q (By the Court.) Several packages of goods is very in-
definite? A Well, several bottles and two packages of liquor
that were without revenue stamps; I took them with me also.

Cross examination by Mr. Schoen.

Q What time of day did you get to the place? A It was
about 3:30, I believe.

Q Who was in the place? A When I got there there was
either one or two police officers and Mrs. Solomon.

Q Waell, had you arranged with the officers to meet you there?
A They arranged with me to meet me there.

Q They arranged with you? A Yes, sir.

Q Prearranged meeting; is that right? A Yes, sir.
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Bart J. Freeman, cross.

XJ Didn’t yon get some of these things from some of Mr. Solo-
mon’s living apartment? A Yes, sir.

Q And those living apartments were on what floor? A The
second floor. c .

Q Which one of these bottles did you get from his living
apartment?

Mr. Mott. Well, he has not said he got any of the bottles.
I object to the question.
Myr. Schoen. This is cross examination.

Mr. Mott. 1t assumes he got one of the bottles from the
living apartment ; I do not know whether he did or not.

Q /By the Court.) Do you call the hallway in which you got
the can from the living apartment? A No, sir; that was leading
to the cellar.

The Court. Answer the question. Are you indicating
the bottles on the tables, Exhibits S. 1, 2 and 3 for identifi-
cation?

Mr. Schoen. Yes, sir.

Witness. Only one of these bottles.

The Court. He says one of them.

Q And was the can found in his saloon? A In the cellar;
on the stairway leading to the cellar.

Q And was there any other stuff there, junk? A 1In the
cellar ?

Q Debris of all kinds? A, Yes, sir.

Q Did you see any junk there, metal junk, rags? A Not
where that can was.

Q Well, did you see it in the cellar? A Yes, sir.

Q It was a sort of storage place for rags and metal and cans
of all kinds? A There was a lot of junk there.

Q And you picked up this one can? A Not where the junk
was.

Q Waell, you said it was in the cellar? A Where that junk
was you went from the side street into the cellar ; from the street
into the cellar, but where this can was you went from a door in
the saloon.

Q Couldn’t you get to the same part of the cellar from the
side door in the street? A I do not think so.

40
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Bart J. Freeman, cross.

Q Well, it is all one cellar? A 1 do not think so; it is
partitioned.

Q You do not say that cellar is partitioned off with brick
walls? A Well, I could not get in that way from the street.

Q There is only the usual coal bins there, aren’t there? A
I don’t know; I didn’t examine it that closely.

Q Aren’t there two entrances to this cellar, one through the
hallway inside and one through the side street, the side door
leading down the steps to the cellar on the side street? A I
went in both ways.

Q You went in both ways and got into the same part of the
cellar? A No.

Q Well, you got into the same cellar? A The same cellar,
but I think it was partitioned off.

Q Now, did you put the bag on this can? A 1 did not.

Q Who did? A I do not know; that is the way I found it,
with the bag on it.

You found it with that bag on? A Yes, sir.

Did you read what was on this bag? A 1 did not.
Didn’t you read what was on this bag at all? A No, sir.
When you took it out? A No, sir.

Or before you took it out?’ A No, sir.

Well, did you see the printing on the bag? A 1 didn’t pay
any attention to the printing on the bag.

Q You are a revenue officer and investigator? A Yes, sir.

Q And go out to get all the information you can on these rev-
enue cases or alleged violations of the prohibition law? A Yes,
sir; when I am sent for.

Q And when you were sent to Mr. Solomon’s place you went
for the purpose of making an investigation? A Yes, sir.

Q And you mean to say you took this can in a haphazard
way and although you saw a bag with printing on you didn’t look
at it and have not looked at it up to this day? A 1 did not look
at the bag, no; I opened the can and smelled the contents of it.

Q Are there any contents in it? A I do not know; there was
some in it.

PO

Q Is this exactly in the condition you took it from Mr. Solo-
mon s place? A No, sir; we took some goods out of here.

Q You took all the goods out of it? A No, sir; just a sample;
there wasn’t much in it at the time.
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Bart J. Freeman, cross.

Q Did you leave anything in it; see if yon can find anything
in it? A Well, it is there so long—

Q See if you can find anything in it? A There is nothing in
it now.

Q Is there anything unusual about that can? A There is
nothing unusual about it.

Q Have you seen a can like that before? A 1 have seen sev-
eral like it before.

Q Several? A Yes.

Q Are those cans used as a container for grain and things of
that kind? A Of what?

Q What is it; how is it you were not sufficiently interested in
this can to read the printing on that bag? A Waell, I saw the
can and I had information that—

Q Never mind what your information was.

The Court. That is what you asked.
Mr. Mott. That is what you asked.

Mr. Schoen. 1 want to get my objection on the record.
He may say he had some information on which he acted,
but I object to him stating any hearsay, what he was told.

The Court. Answer the question.

Q (Question read.)

The Court. What is the answer to that?
Witness. 1 received information.
Mpyr. Schoen. 1Is your Honor going to limit this witness?

The Court. No$ I am going to limit him to the truth;
that is all.

A I received information there was a man used to carry a can
covered with a burlap bag, who would be seen going in and out
every morning, or two or three times a day, from Solomon’s
saloon, and I looked for that can covered with burlap bag when

I went there and I discovered that on the stairway leading to the
cellar.

Q And that is the reason you did not take the trouble to read
what was on the outside of that bag from the day you got it up
to the present date? A No, although I saw it I was never suf-
ficiently interested to read it.
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Alfred J. Hargan, direct.

Q How much junk did you see in that cellar? A 1 did not
pay any attention to the junk.

Q Haven’t you any idea how much of it was there! A 1
have not.

Q Was there a large quantity or small quantity? A I do not
know.

Q Did you have any information that there was a junk man
who used that cellar for his business? A I did not.

Q That information did not come along with the information
about the man who went in and out with the can? A No, sir.

Q Ho you know now there was a junk man who did business
in that cellar? A 1 do not.

Re-direct examination by Mr. Mott.

Q You say you took some of the contents out of this can? A
Yes, sir. ¢

The Court. S. 4 for identification.

Q When and where did you do that? A In the Revenue
office.

Q Who was there? A Mr. Hargan and Mr. Heinz.

Q What did you do with the sample you took from the can?
A Sealed it and turned it over to Mr. Hargan.

Q (By the Court) When you went in there where was Mrs.
Solomon? A Standing behind the bar.

Q Where was this bottle, S. 3 for identification? You already
have stated it was behind the bar, but that is a very indefinite
statement. Was this barroom like most barrooms in a saloon?
Was there a case or drawers or compartment in behind the bar?
A There was compartments behind the bar, but that was not
in the compartment; that was just what they call the working
table, I suppose they would call it.

Q (By the Court.) Was it underneath the bar? A Yes, sir.

‘ Q (By the Court.) Were there other bottles there? A Yes,
sir.

ALFRED J. HARGAN, sworn in behalf of State.
Direct examination by Mr. Mott.

Q You are a detective in the County Detective and Prosecu-
tor’s office? A 1 am.
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Q And yon had charge of the preparation of this case for the
State? A 1 have.

Q I show yon Exhibit S. 3 for identification and ask yon if yon
have seen that bottle before? A I have.

Q Where did yon first see it?
Department on December 31st.

Q Who was there? A Mr. Freeman and Mr. Heinz.

Q What did you do with that? A 1 took part of the contents

of the large bottle and put it in a smaller bottle and sealed the
small bottle, which 1 took with me.

Q What did you do with the smaller bottle?
it to Dr. Edel at his laboratory on Broad street.

A In the Internal Revenue

A 1 delivered

The Court. S.5 for identification.

Q I show yon Exhibit S.5 for identification. A That bottle
is the bottle that I took part of the contents of S. 3 to Dr. Edel.

Q To whom did yon deliver this S.5? A Dr. Edel himself,
personally.

Q Have yon seen this can, Exhibit S. 4 for identification? A

I have.

Q Where did yon first see that? A . ¢ the same place and at
the same time.

Q What did yon do in regard to that? A 1 took what re-
mained of the contents of that and placed it in a bottle and sealed
it and took that also to Dr. Edel.

Q I show you Exhibit S. 6 for identification and ask yon what

that is? A That is the bottle in which I took the contents of
the can, S. 4, in to Dr. Edel.

Not cross examined.

ROBERT SISKIND, sworn in behalf of State.

Direct examination by Mr. Mott.

Q I show yon this bottle, S. 1 for identification; have yon seen
it before? A Yes, sir; I received that bottle from the officer
who came to the laboratory, Dr. Edel’s laboratory.

Q After yon received it what did you do with it? A I kept

it in my presence until a short while later Dr. Edel came in and
I turned it over to him.
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Robert Siskind, direct.

Q Did you turn it over to Dr. Edel in the same condition it
was when you received it? A Yes, sir.

10

20
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The Court. You showed the witness S. 1?

Mr. Mott. Yes, sir. I now offer in evidence S. 1 for
identification. That is the bottle that Yaeger says he
put—

Mr. Schoen. 1 object to it going in evidence, because it
does not appear that the whiskey that Yeager claims he got
from Mrs. Solomon came from that bottle in exactly the
same condition that he received it, or that it was in the
same condition in which he received it. The evidence is
that these transfers were made to bottles that were un-
sterilized, and therefore this defenadnt cannot be bound by
the condition of any liquor taken from these bottles or
from that bottle.

The Court. Overruled.

Defendant’s counsel prays an exception to this ruling of
the Court.

Exception allowed; let it be sealed, and it is signed and

sealed accordingly.
WM. P. MARTIN,
Judge.

The Court. 1t will be received in evidence by striking
out the words “for identification.”

Bottle marked Exhibit S. 1.

Mr. Mott. 1 offer in evidence Exhibit S. 3 for identifi-
cation.

Mpyr. Schoen. 1 object to the admission of that in evi-
dence on the ground that the same is alleged to have been
taken from Mr. Solomon’s place at a time too remote to
be a part of the res gestae in this case, and that it in no
way relates to the charge in this indictment, that on the
23rd of December he kept two gallons of whiskey in his
possession for barter and sale; there is no evidence that
the contents of this bottle were part of the two gallons al-
leged to have been kept in his possession on the 23rd of
December.

The Court. What have you to say about that?
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Mpr. Mott. 1 think, your Honor, it is so close m time that
it is competent. Nothing shows that the situation changed
between the date alleged in the indictment and the 27th
and the charge is not selling, hut it is having in his posses-
sion for sale. Now, I have proven that this bottle was under
the bar, back of the bar, and in the place where the bar
bottles—the working bottles are kept, and I think it is com-
petent.

The Court. Why is it competent? This indictment is
that Solomon kept for barter and sale spirituous liquor,
to wit, whiskey, and that the same was either manufac-
tured with poisons or some other substances m it, described
by the State, or that he adulterated it.

Mr. Mott. Yes, sir.

The Court. 1t is shown in the case that a jug came from *
his place, in the back room where Mrs. Solomon took En-
derweis on Tuesday, December 23rd; it is also shown 1 a
Enderweis had three or four drinks at the bar and Mrs.
Solomon and he talked over the whiskey and I think he
said he wanted that whiskey; then he went to the bac-
room and got this jug full. Is what they had in behind the
bar on Saturday, December 27th, any evidence of the na-
ture of the thing that they sold over the bar, or to Ender-
weis, on the 23rd!

Mr. Mott. 1 think it is, your Honor; I think it shows a
course of habit. I think it shows method, and where are
you going to draw the line? Couldn’t you have taken it
away afterwards; couldn’t you have taken it away the next
day? Remoteness may affect the value of the evidence,
its weight, but I think it is competent.

The Court. Where is Freeman?

Mr. Mott. Yes, sir.

10

Is he in court?

BART J FREEMAN, resumes the stand in behalf of the State.

4(
Examined by the Court.
Q Was this bottle, S.3 for identification, corked and sealed

up with metallic seal, or did it have any label on it when you got
it? A No, sir.
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Q What was its condition when yon took it from behind the
bar? A What they would call a working bottle.

Q We do not understand that answer? A Well, it is a bottle
that they were using.

Q Was the cork in or out? A The cork was in.

Q Was it empty or full or otherwise? A It was not full.

Q How much was in it, if you remember? A There was
about that much in it (indicating).

Q About an inch and a half, are you indicating, from the bot-
tom? A Yes, sir.

Q That is what you call a quart bottle, or fifth? A Fifth.

Q Of a gallon? A Yes, sir.

Q And the cork was in it, but in it in such a way that it could
be taken out with the fingers and not necessary to take it out with
a corkscrew* is that it? A Yes, sir.

Q Did you examine the other bottles behind the bar? Just
answer that yes or no. A Yes, sir.

Q Did you see any other bottles containing a liquor of similar
color? A Yes, sir; there was a small flask.

Q Is that it, what counsel shows you? A Yes, sir.

Q Was there anything else containing a liquor of a similar
color? A No, sir; there was several bottles of wine; half filled
with wine.

The Court. Why does not that make that competent? I
understand the situation is this: that it appears that En-
derweis went to his saloon and asked Mrs. Solomon for
whiskey and she served him with whiskey at the bar; that
is something by way of evidence from which the inference
may be drawn that she served him from this bottle, S. 3 for
identification; that on Saturday some time it was found
there, probably in the same place or near it, behind the
bar, and there was something of its contents left. Without
any other explanation is there not enough there from which
the jury might draw an inference that this is the same
bottle and the contents of the same?

Mr. Schoen. 1f you are going to proceed to reason, draw
inferences from that hypothesis that your Honor has
stated, you have got to assume just the contrary, because
t ey were doing business there and were selling liquor over
the bar or there was four days elapsed between the time
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laid in this indictment and the time Freeman went there,
so that it is not fair to assume and it is not a logical infer-
ence to draw, if we are assuming the premise your Honor
has stated, that they were selling over the bar* It must not
be left to a bare inference to be drawn and there must be
proof before this can be offered in evidence that it is part
of the same whiskey, not that we infer that it might be,
and I say again that the inference must be the other way
on your Honor’s premise.
(After argument.)

The Court. This evidence is admissible, first upon the
the theory of identification of the nature and quality and
actual contents of the jug containing two gallons of whiskey
delivered to Enderweis; it is something from which the
jury may draw an inferencesecond, it is admissible on the
intent of the defendant in keeping the liquor, and, third, it
shows the general course of dealing, the practice acquired
by the defendant or permitted by the defendant in his
place of business. The objection is overruled.

Defendant’s counsel prays an exception to this ruling of
the Court.

Exception allowed; let it be sealed, and it is signed and
sealed accordingly.

WM. P. MARTIN,
Judge.

Bottle marked Exhibit S. 3, by striking out the words
‘““for identification.’’

Bottle marked Exhibit S. 1, by striking out the words
“for identification.”

Mr. Mott. 1 now offer Exhibit S.5, being one of the
samples taken by Mr. Hargan to Dr. Edel, the bottle.

Mpr. Schoen. 1 object to the admission of this bottle; I

presume your Honor does not want me to restate the rea-
sons?

The Court. Upon the same ground as before?
Mpr. Schoen. Upon the same ground.
The Court. Objection overruled.

Defendant’s counsel prays an exception to this ruling of
the Court.
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Exception allowed; let it be sealed, and it is signed and
sealed accordingly.
WM. P. MARTIN,
Judge.

Bottle marked Exhibit S.5 by stricking out the words
“for identification.”

Mr. Mott. 1 now offer Exhibit S. 6 for identification,
being the sample taken from the tin can.

Bottle marked Exhibit S. 6 for identification by striking
out the words ‘ifor identification.”’

Mr. Schoen. 1 object to that upon the same grounds and
also upon the further ground that there is nothing in this
can; there has been nothing shown here that fastens the
ownership of this can on the defendant. It was taken from
the cellar where there was a lot of other junk, rags and
cans of all kinds, and there certainly is nothing with rei
spect to this can that can in any way be binding upon the
defendant to show any course of dealing or conduct.

The Court. You are offering the sample before you prove
the original.

Mr. Mott. 1 will follow it immediately.
The Court. Objection sustained.
Mr. Mott. 1 offer the can.
9 Mr. Schoen. 1 object’to that on the same ground.
(After argument.)
The Court. Objection sustained.

DR. GEORGE L. WARREN, sworn in behalf of State.
Direct examination by Mr. Mott.

Q You are county physician of this county? A Yes, sir.
Q How long have you been county physician? A Four years.

40 A~ How long have you been a practicing physician? A Twen-
ty-one years.

Q Did you perform an autopsy on the body of Edward Klein?
A Yes, sir.

Q Where? A At the Newark City Hospital.
Q When? A On the 29th day of December, 1919.
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Q What time of the day? A 4:30 P. M.
Q Just tell the Court and Jury what you did; what you tound.

Mr. Schoem. 1 wish to object before the doctor testifies
to testimony of the result of his autopsy, until it is shown
that the death of Mr. Klein was due to liquor which he
drank, which was in the possession of Mr. Solomon on the
day alleged in the indictment, and that when he drank it
it was in the same condition it was in when in the posses-
sion of Mr. Solomon. Now, the evidence is that it was not
served to him out of the same can which they say they got
it in and that they poured it into unsterilized bottles and
for that reason I feel that no evidence of the result of the
use of that liquor offers affirmative proof in the case that
the liquor was in the condition in which it was obtained or
when in Mr. Solomon’s place, and is not binding upon him
and is not evidential upon the question of the character of
the liquor which Mr. Solomon kept in his place, if he kept
it at all, at the time he kept it there.

The Court. QObjection overruled.

Defendant’s counsel prays an exception to this ruling of
the Court.

Exception allowed; let it be sealed, and it is signed and
sealed accordingly.
WM. P. MARTIN,
Judge.

A At the autopsy we found the man had died of acute poisoning;
bis stomach and upper intestinal tract were swollen and distinctly
reddened and the stomach and stomach contents and part of the
organs were given to the chemist for analysis; I received a report
from the chemist.

Q (By the Court.) Who is the chemist? A Dr. Albert Edel.

Q Was he present when the autopsy was performed? A No,
sir; he was not.

Q Are you sure? A Positive.

Q Did you send anything to Dr. Edel? A No, sir; I didn’t;

he called at the hospital laboratory and obtained the samples him-
self.

Q From whom? A From Harry Moran.
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Dr. George L. Warren, direct.

Q Go on and tell us a little more about the autopsy and what
the conditions of the organs were. A The man’s brain showed a
slight edema; the vessels were fairly well dilated; the lungs were
dry on the cut section and the left lung showed an old tubercular
scar that healed; his heart was in very poor condition; his heart
muscles was a type of myocarditis and he had a distinct peri-
carditis; his stomach and upper intestinal tract were reddened;
the stomach lining was swollen; the stomach contained about four
ounces of greenish yellow fluid; his liver was normal; his kidneys
were low type of nephritis or Bright’s disease; his arteries were
poor.

Q Were you able to diagnose the kind of poisoning? A No
sir; not by the autopsy.

Q Would the condition of his organs, in which you found
tllel” «ave anything to do with his susceptibility to poisoning!
A Why, if his physical condition was poor; he would be more
susceptible to poisoning than a normal individual; there are
people who are more susceptible to poison than others

_Q TeU us about that! A Why, there is an individual suscep-
tibility to poisoning; some will be poisoned very readily by a small

ose 0 quinine, not seriously, and bring on a rash; a small dose
oi belladonna will poison some while others can take large doses
without any harm.

Q What is wood alcohol? A Wood alcohol is a poison; it re-

embes gram alcohol in color; it is obtained by the destructive
distillation of wood.'

Q Now, what organs did you leave for Dr. Edel? A The
stomach, the stomach contents, part of the intestinal tract, part

$8Mfes B the blood MAEHRE2n” Kidneys and spleen. He hud

the Court.) When these were taken, were they taken

A ™ PmeT S? arate recePtaeleiV or were they all put in one!

and J 6 bd Un”e Wer®m seParate containers; the stomach
and stomach con ents, with part of the intestinal tract were in one

container.” 6 °f ~  ©°rganS Were placed in a third
n n llaw" aS the ,CaUSe of death? A Acute poisoning,
cnhnl arren’ What exPerlenee have you had with wood al-

we iT d OnmSu " A Well’ 1 have had biopsies, some
ulS 1920 Unng m°nth °f December> 1919> and Jan-
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Q Doctor, assuming that Klein was drinking Sunday night
or afternoon, was sick on Monday morning, a physician called
in, found to have extreme violent pains in' the stomach, stricken
with blindness, taken to the hospital at or about 8:15 Monday
morning and died Monday afternoon about 3:15; with these
facts before you, how would you diagnose the case?

Mpr. Scfioen. 1 object. This question does not contain
all there is in the proof in this case. It does not state the
quantity of liquor consumed, the kind of liquor; it does
not state the physical condition of Klein, it does not state
the condition of the heart, kidneys, lungs and arteries;
it does not take into account any of these things in the
case. If it is to be a hypothetical question, it ought to
include everything.

The Court. Overruled.

Defendant’s counsel prays an exception to this ruling
of the Court.

Exception allowed; let it be sealed, and it is signed and
sealed accordingly.

WM. P. MARTIN,
Judge.

Q Take these facts in connection with the things you found?
A 1 would say he died of wood alcohol poisoning.

Q Why do you say that>? A From the symptoms and the
autopsy; the comparison of the condition of the stomach and
the organs with other cases I have autopsied, where it had been
proven wood alcohol was drunk; I would be of the opinion he
was a wood alcohol victim.

Q Is there any difference between the progress of pure al-
coholism, as we call it, grain alcohol poisoning and wood alcohol
poisoning? A In grain alcohol poisoning the symptoms come
on rapidly and pass away rapidly; in wood alcohol poison the
fatal symptoms are delayed; they come on nine, ten or twelve
hours after the alleged drinking, without the dose had been large,
then they would come on rapidly, if a man took a large dose of
wood alcohol the symptoms would come on quickly.

Q How about the symptoms of food poisoning? A That
depends upon the character of the poisoning; if it is due to
decayed food or rotten food that has been eaten, it would come

10
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Dr. George L. Warren, cross.

on rapidly, and in these other cases of food poisoning, the olive
cases and, those due to beans, the symptoms have been delayed;
they are more similar to those of wood alcohol; they come on
probably within twenty-four hours, and some are delayed as long
as seventy-two hours.

Q Of the latter cases, of which you are speaking, does blind-
ness appear? A .There is a double vision due to paralysis of
the muscles that control the eyes, which brings on a form of
blindness.

Cross examination by Mr. Schoen.

Q First let me ask you if there is such a thing as grain al-
cohol poisoning? A Yes, sir.

Q You know of cases in which death occurred from unadul-
terated grain alcohol? A Yes, sir.

Q And do you know of cases of deaths which have occurred
from whiskey itself? A Yes, sir.

Q Good whiskey, not adulterated? A Unadulterated; sup-
posed to be good whiskey, yes.

Q And you call that what in medicine, what name has it in
medicine? A Alcoholism.

Q What do you call it when a man dies from the result of
drinking? A Oh, acute alcoholic poisoning.

Q And have there been any deaths from alcoholic poisoning,
either of your own experience, or reported? A During the past
year I believe we had two that were due to grain alcohol poison-
ing, or whiskey poisoning, not adulterated.

Q And that comes from excessive use of whiskey, or alcohol,
does it? A Yes, sir.

Q Now, are the conditions of the stomach in a case of poison-
ing from grain alcohol any different than the condition of the
stomach, as you found it, in Mr. Klein when you autopsied him?
A No difference whatever.

Q from the condition of Mr. Klein’s stomach at the
autopsy you could not say whether it was due from excessive
use of unadulterated whiskey or whether it Avas due to whiskey
adulterated with wood alcohol, could you? A No, I could not.

Q (By the Court) Would it be swollen and red? A It
would be just the same by either grain or wood alcohol.
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Q Now you said that in grain alcohol poisoning the symp-

toms come on rapidly and pass off rapidly? A [Either they
terminate in death or the person recovers.

Q Now, when you say pass off rapidly, in what way do you
want us to understand that. The grain alcohol is eliminated
through what organs? A The grain alcohol is eliminated
through the kidneys and lungs.

Q Now, you saw the condition of Mr. Klein’s kidneys at
the autopsy? A Yes, sir.

Q And you have stated that they were of a low type of
! nephritis? A Yes, sir.

Q Which is a chronic Bright’s disease?

A Chronic Bright’s
i disease.

Q That is the condition you found Mr. Klein’s kidneys in?
[A Yes.
Q Would that condition of the kidneys that you found retard
I the elimination of the grain alcohol in his system? A It would.
Q So that Mr. Klein, taking Mr. Klein as the subject, if
he drank an excessive quantity of good grain alcohol of whis-
key, would be unable, with the condition of his kidneys, to elim-
inate it rapidly? A Well, it wbuld be a delayed elimination.

Q Would that tend to produce an alcoholic poisoning any
more than if his kidneys were not in that condition? A Yes;
it would.

Q And would it tend, assuming that he drank an excessive
quantity of unadulterated whiskey or alcohol, would the condi-
tion of his kidneys tend to a fatal result more rapidly than if
his kidneys were in good condition? A Yes.

Q You say also that his heart was in poor condition? A
Yes. m

Q And that he had a chronic— A A poor heart, muscles*
which is called a myocarditis, and he had an adhesive pericar-
ditis; the sac covering the heart had been inflamed at the same
time and had become adherent to the heart itself.

Q Now, in addition to that, the kidneys showed the chronic
Bright’s disease, and what other physical defect did you find
in him? A He had a healed tubercular scar in his left lung,
and the arteries showed what is known as an endarteritis, or

arterioritis ; he had what is commonly called a hardening of the
arteries.
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Q Now, taking all these conditions into consideration what
would you say of the likelihood of Mr. Klein dying from the ex-
cessive use of unadulterated whiskey? A I could not deter-
mine ; it would either he unadulterated whiskey or could be some
other poisoning, as far as the autopsy is concerned.

(Question read.)

Mr. Schoen. Xthink that answer is not responsive and
I ask that it be stricken'out.

The Court. Denied. You have asked what he had to
say and the likelihood. That is what the substance is.
You can ask him about the comparative probability, but
that is something of an answer to the question asked. I
cannot strike it out as entirely irresponsive.

A~ What would be the probability of Mr. Klein dying from
an excessive quantity of unadulterated whiskey, taking into con-
sideration the physical condition, in which you found his or-
gans? A Why, that he would be very susceptible to poisoning
by grain alcohol or whiskey and that death might follow very
rapidly.

Q That is, whether he drank unadulterated whiskey or al-
cohol, the physical condition you found would make him more
susceptible to poisoning, even from unadulterated whiskey? A
Yes, sir.

Q And the probabilities of his death? A Following the ex-
cessive drinking of whiskey.

Juror No. 9. May 1 ask a question?

The Court. Yes, you may propound it and if it is
proper it may be answered.

Juror No. 9. 1 would like to ask whether it would
not show in the autopsy what was the cause of death,
whether it was ordinary whiskey, or adulterated.

Witness. No, it would not show; any poison; he may
have drank, mustard water, and be irritated; the autopsy
would be the same.

Juror No. 9. Did I say the autopsy; I meant the anal-
ysis.

Witness. Yes, the analysis would.
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The Court. The juror asked the question, if in a case
of wood alcohol poisoning, followed by death, if the con-
tents of the human body as you have described them,
would not disclose any poison, or if the death was caused

by wood alcohol it might disclose it; is that so!
A If the man had a death by wood alcohol the chemical analysis

would disclose the kind of poisoning.

The Court. Listen again and if 1 have not properly
apprehended the juror’s question he will suggest the ques-
tion. He asked you if where a person dies of acute gram
alcohol poisoning it will show in the analysis of the con-
tents of the humon body.

The Witness. Yes, sir; it will show.
The Court. And in the case of wood alcohol poisoning
an analysis of the human body might show that!

Witness. Yes, sir.

The Court. If it does show wood alcohol poisoning is it

a case of grain alcohol!

A No, it is a case of wood alcohol poisoning.

The Court. Doctor, if a man who had chronic Bright’s

disease, as you call it by the name that we all understand,
drank alcohol and had uremia and died from wuremia,
would not the symptoms, or would not the autopsy dis-
close the same condition that you found!

Witness. You mean if he had an attack of uremia fol-
lowing the drinking.

Q Yes. A Yes; there wouldn’t be any difference.
Re-cross examination by Mr..Schoen.

Q Doctor, suppose a man has alcoholic poison, either gram
alcohol or wood alcohol, but his death is postponed some ten
or twelve hours, from the fact of the delay of death, could you
determine which kind of poison it was! A Yes, sir; on that
symptom or fact, that he had been a wood alcohol victim.

Further re-cross examination by Mr. Schoen.

Q Didn’t you tell us only a moment ago that that same symp-
tom occurs from eating poisoned food, that is referring specially
to the olive cases! A In the bottulismus cases.

10-
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Q Isn’t death delayed in those symptoms? A The onset
of the symptoms?

Q Just about as long as the wood alcohol symptoms? A
Some are longer.

Q But most of them are about as long as the wood alcohol
symptoms? A Those that have taken rather a large amount
of the poisoned food come out within about twelve hours.

Q There is a striking similarity and you have referred to it,
in the symptoms following the eating of poisoned food, and the
symptoms following the taking of wood alcohol? A Similarity
in the delayed serious symptoms.

Q And the similarity is in the delay in the symptoms, delay
in the apearance of the symptoms? A Yes, sir.

Q And also in the delay of death? A Well, these victims
here had lived for four or five days.

Q Well, that is delayed death? A. Yes, sir.

Q {By the Court) In grain alcoholic poison did you us-
ually find a loss of eyesight? A In grain alcohol,- no, we do
not find a loss of eyesight.

Q Have you known of cases where it has occurred where
the loss of eyesight has occurred from grain alcohol? A There
is a type of blindness that comes on gradually with alcoholics,
that is, people who are addicted to drink, and that is due to a
disease of the Kkidneys and in chronic Bright’s disease they get
a dim vision.

Q Don’t they get blindness in uremia? A Yes, sir; there
is a type of blindness in uremia.

Further re-direct examination by Mr. Mott.

Q How long does it take that type of blindness to develop?
A That comes on gradually.

Q What do you mean by that? A Why, over a period of
months.

Further re-cross examination by Mr. Schoen.

Q How, in some cases, isn’t it a fact that it comes on sud-
denly, just as in wood alcohol poisoning? A It comes on grad-
ually, and there may be a sudden onset where the vision is not
totally destroyed.

Q There are cases where total blindness appears in uremia?
A No; I don’t know any cases which come on suddenly.
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Q Well, the loss of sight itself, does not that come on sud-
denly in some cases of uremia and in Bright’s disease? A In
Bright’s disease it comes on, hut it comes on gradually, there
is a gradual loss of vision. «

Q Isn’t blindness a well known and typlcal symptom ot
uremia, acute blindness a well known and typical symptom of
uremia? A No.

HARRY MOREL, sworn in behalf of the State.

The Court. It is stipulated that the organs and con-
tents of the body of Klein that were stated to be sepa-
rated by Dr. Warren, were given by this witness, Harry
Morel, to Dr. Edel.

Mr. Schoen. 1 waive proof of it.

The Court. You can not waive proof.

Myr. Schoen. Well I stipulate it, if this witness is going

to testify to that; I will stipulate that that will be his
testimony.

DR. ALBERT E. EDEL, recalled in behalf of the State.
Direct examination by Mr. Mott.

Q Dr. Edel, what is your occupation? A Analytical chemist.

Q How long have you been an analytical chemist? A Twenty-
ty years. i

Q What study did you have of chemistry? A 1 studied five
years in Germany, University of Berlin; graduated in 1899, and
practiced chemistry ever since. !

Q Where and how have you practiced? A
laboratory at 837 Broad street.

Q Well, how have you practiced? A I made a specialty of
toxicological examinations for the last ten years.

Q And by toxicological examinations you mean? A Ex-
aminations for poison.

Q And have you frequently testified in court as a chemical
expert? A I did.

Q In what court? A For nine years I \yas doing the work
for Hudson County; for six years Essex County, Monmouth

County, Morris County, Department of Justice and War De-
partment.

I maintain a

10

2q



10

gg

40

74
Dr. Albert E. Edel, cross.

Q By Department of Justice yon mean Federal cases, Federal
Government? A Federal’cases.

Q I show you Exhibit S. 1, and ask you if you have ever
seen that bottle beforel A 1 have.

Q From whom did you receive that? A A chemist of mine
brought it.

Q What is his name? A Eobert Siskind; the young man
that was here.

Cross examination by Mr. Schoen.

Q Have you a degree from the University of Berlin? A No;
I am a graduate, but I have not a degree.

Q You have no degree? A No; they don’t give any degree;
you have got to take a post-graduate course to get a degree;
you are a graduate chemist.

Q You are not a graduate chemist? A Yes; a degree is—
certain degree; doctor degree, you have to take a post-graduate
course for that.

Q Have you any credentials showing your course as far as
you went? A Yes, sir; I have got some.

Q What? A Just a certificate.

Q You have that with you? A No.

Q Where is it? A I have it at home, and I have a doctor
of pharmacy degree of New Jersey, where I taught three years.

Q Taught what? A 1 taught chemistry three years.

Q The University of New Jersey, you say; is there such a
university now? A No; they went out of existence.

Q When? A During the war.

Q the State Board of Health have anything to do with
that institution going out of business? A No; I do not know
anything about it; I quit in 1912.

Q Waere you one of the organizers of that college? A No,
sir; I was not.

Q Who were the organizers of that college? A Professor
Lohman.

Q Of where? A Jersey City.

Q Who else? A A gentleman named Pope.

Q Did you know a man by the name of Luke Heins? A
I do not know him.
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Dr. Albert E. Edel, re-direct.

Q Was lie one of the organizers of that college? A 1 cannot
tell.

Q Don’t know him at all? A I never met him.

Q Did yon know a Dr. Stanley, of Orange? A Yes, sir.

Q Did yon know a chanffenr that worked for him by the name
of Lnke Heins? A No.

Q Sure of that? A No; I don’t know him; I know Dr.
Stanley.

Q Yon don’t know his chanffenr, Lnke Heins, that organized
the New Jersey College with you? A 1 do not know him; I
only know some of the Board of Directors were a man by the
name of Birnstein, and Judge Parry was on the board, and
former Governor Fielder was a member of it at the time I was
there.

Q Yon do not know what became of that institution? A 1
do not; I gave three years there and taught analytical chemistry
and organic chemistry for three years.

Q Can yon bring us your degree that you say yon have? A
Yes, sir.

By the Court.

Q When did yon come to this country? A 1899 or 1900; I
would have to look it up; about twenty years ago.
Q You have been here about twenty years? A Yes, sir.

Further direct examination by Mr. Mott.

Q From whom did you receive that bottle? A From the
young man working in the laboratory.

Q And on its receipt what did you do? A I made a chemical
analysis.

Q How much of the contents was there at the time? A
There is 3.4cc.

Q What does that mean? A Approximately a teaspoonful.

Q How much of that did you use? A One-half.

Q Now, proceed to tell what you did.

Mr. Schoen. 1 object to the result of the analysis on
the same ground I objected to the admission of the bottle
itself—the contents.

The Court. Objection overruled.
Mr. Schoen. Do you wish me to restate the grounds?
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Dr. Albert E. Edel, re-direct.

The Court. No; it is not necessary.

Defendant’s counsel prays an exception to this ruling of
the Court.

Exception allowed; let it be sealed, and it is signed and
sealed accordingly.

WM. P. MARTIN,
Judge.

A 1 diluted it in water and distilled it off and tested it and
found it contained some grain alcohol and some wood alcohol.

Q Did you make a quantitative analysis? A 1 could not
make a quantitative analysis correct; the sample was too small

Q Were you able to determine approximately the amount of
wood alcohol? A 1 did.

Q What was it? A More than two per cent.

Q Dr. Edel, T show you Exhibit S. 5; have you seen that
bottle before? A 1 did.

Q Prom whom did you get it? A Lieutenant Hargan.
Q What did you do? A I made a complete analysis.

Mr. Schoen. 1 object to this on the same ground.

Q And by that you mean both quantitative and qualitative ?
A Both quantitative and qualitative.

Ar’ Bchoen. 1 object to that on the same grounds
urged on the admission of the bottle itself.

The Court. S. 3. Overruled.

Defendant s counsel prays an exception to this ruling
of the Court.

Exception allowed; let it be sealed, and it is signed and
sealed accordingly.

WM. P. MARTIN,
Judge.

A The sample contained 38 per cent, of absolute alcohol by

weight, of which 70 per cent, of the alcohol present is wood
alcohol, or 26.6 of wood alcohol.

. Q (By the Court) Of the whole? A Of the alcohol; yes.
sir.
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jr. Albert E. Edel, cross.

Q (By the Court) Of the whole contents of the wood alco-
hol? A No; 70 per cent, of 38 is wool alcohol which amounts
to 26.6 of wood alcohol.

Q (By the Court) That is the total contents? A Total
contents; yes, Sir.

Q Did yon receive any of the organs of Klein? A 1 did.

Q On their receipt what did you do? A 1 made an analysis
of them.

Q What organs did you analyze? A Stomach and stomach
contents; part of liver, brain, kidneys, spleen, heart, blood and
urine. ' -'-

Q And what did you find? A Stomach and stomach con-
tents contained grain and wood alcohol.

Q Did you find it in any other organs? A Yes, sir; traces
in the liver, brain, kidneys and spleen had alcohol, not wood
alcohol, and heart.

Q Well, did you find wood alcohol in any of the organs
besides the stomach and stomach contents? A The blood con-
tained a faint reaction of wood alcohol; chemical reaction oi
wood alcohol.

Q What do you mean by a reaction? A Well, a reaction
is showing up the presence of.

Cross examination by Mr. Schoen.

Q Doctor, how long did your analysis of these various ex-
hibits take you? A To January 9th.

Q From what day? A From December 30th.

Q And that was practically constant work during that time?
A Well, I did some other work during that time, either distilling
or extracting; I did some other work.

Q It is quite an extended process, is it? A It is.

Q And I presume known only to a chemist? A Yes, sir.

Q Have you ever heard of Dr. Reid Hunt? A I did.

Q Is he the leading American authority on the effect of
alcohol? A Well, he is one of them.

Q Onme of the leading American authorities? A Yes, sir.

Q And has he been or is he head of the Pharmacology, or
head of the Medical School of Harvard College? A As far as
I know their publications.

Q Was he formerly connected with Johns Hopkins University?
A All I know is the publication.
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Dr. Albert E. Edel, cross.

Q Has he been for some years the chief of pharmacology of
the United States Health Service?

The Court. How can he say these things unless he
knows what he is? How can he testify if a man is the
president of a university unless he has been there at the
meeting of the Board of Trustees electing him such.

Mr. Schoen. 1 do not think that is so. L think I could
say without any danger of speaking an untruth as to the
Judge of this court.

The Court. You see him here.

Mr. Schoen. Yes, Sir.

The Court. You are entitled to confront the witness
with a contrary opinion given by somebody else in text
books or works which he says is an authority. 1 do not
think you have a right to confront him with a man’s name
and say is Professor So and So known as a great pro-
fessor and a careful toxicologist or analyst in chemistry,
and if that man said so and so on such an occasion is it
true. You may only confront him with books of a scien-
tific nature and call his attention to the particular thing.

Q Has Dr. Reid Hunt written any book or prepared any
bulletin on the question of wood alcohol, that you know of? A
He did.

Q Is it true that there is not any property of wood alcohol
by which anyone but a chemist can distinguish between purified

wood or ordinary alcohol? A What do you mean, physically
or chemically?

Q Physically. A No; there is no distinction.

Q Is the appearance and the odor and taste of the two
strikingly similar? A They are strikingly similar.

Q Is it true that the appearance, odor and taste of the two
are so strikingly similar that even chemists who have much ex-
perience with them are unable to distinguish them with cer-
tainty? A Yes, sir; physically they are unable to distinguish.

Q {(By the Court) What does that mean when you say
p ysically; you mean the appearance? A The appearance; has

almost the same odor; has almost the same taste. That is the
physical. It is lighter than water.
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pr. Albert E. Edel, cross.

Q The ordinary layman or saloonkeeper even conld not dis-
tinguish the difference between the two without a chemical
;analysis! A That is right.

; Q Is that true! A That is true.

Q Now, Doctor, can yon tell me the minimum quantity of
wood alcohol which is fatal? A Three teaspoonfuls; my ex-
[perience shows that about three teaspoonfuls.

Q How much does that amount to? A Five-eighths of an
[ounce; no, three-eighths of an ounce.

Q What is your authority for that?> A My own authority;
Ithe cases 1 got; I figured out the amount of wood alcohol the
Iman got. !

Q You figured it out? A Yes, sir.

Q Was the man dead or alive? A He was dead.

Q And you figured how much he had? A Well, three men
had the same amount of liquor at the same time and one died.

Q That is, you took somebody’s word for that? A 1 had to.

Q {By the Court.) How much is an ounce, Doctor? A Eight
I teaspoonfuls to an ounce.

Q How much is a large tablespoonful? A Half and ounce.

Q Well, have you ever seen in any literature that has been
published on this subject by any of the authorities, Mr. Hunt or
otherwise, have you every read of any cases where less than
three ounces of wood alcohol have been fatal? A No; I have
seen where two teaspoonfuls Kkilled.

Q That is, you have seen a case of death in which somebody
said that two teaspoonfuls had been used? A Yes, sir.

Q But you can refer to no literature upon the subject by
any authority which places this small amount as a minimum? A
Reid Hunt.

Q What does he say? A Under the heading, How Much Is
a Fatal Dose, this appears: “Individuals vary considerably in
their susceptibility to' wood alcohol; some die or become blind
from amounts which seem to do no harm to others. This is true,
however, of all poisons. Death or blindness has resulted from
two teaspoonfuls and from one or two tablespoonfuls of the
poison.” * .

Q Well, does not that mean pure wood alcohol? It does not
mean whiskey containing a percentage of wood alcohol, does it?
A It don’t make any difference.
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Dr. Albert E. Edel, cross.

Q Well, now, does it or doesn’t it? A No; wood alcohol;
it doesn’t say pure or mixed or diluted; it said wood alcohol.

Q And that means two teaspoonfuls of wood alcohol and
nothing else with it> A No; two teaspoonfuls as a dose.

Q You are talking now about 100 per cent, wood alcohol? A
No; 100 per cent, wood alcohol—yes, but not taken as that; he
says in another paragraph it doesn’t make any difference if it
is diluted or how it is.

Q Now, Reid Hunt also says, that 60 to 75 per cent, of those
taking four ounces, that is, a quarter of a pint or half a glassful,
have died or become permanently blind? A That is what he
says.

Q So there are only 60 to 75 per cent, of the cases where re-
sults have been fatal where four ounces have been taken? A
Yes, sir; that is what he says; I do not know; that is only what
4ie. said in his article

Q (By the Court.) Doctor, what is whiskey? A Whiskey
is an alcoholic beverage made by fermenting any grain, rye, In-
dian corn, with malted barley and the aid of yeast.

Q (By the Court) Is it a spirit of any kind? A Spirit;
yes, sir.

Q (By the Court.) It is a spirit? A It is a spirit.

Q (By the Court) Is jf*a distilled spirit? A It is a dis-
tilled spirit; the mash is distdledT"

Q (By the Court.) Let me ask you if you are able from the
contents of S. 1, that you examined, to state whether or not the
liquid was spirits of any kind? A Well, alcohol is a spirit.

Q (By the Court) Then you are able to say it is a spirit?
A It is a spirit.

Are y°u able to say what kind of spirit? A 1 am not.

Q What method did you use in your analysis? A The U
S. P. method.

Q What is that?

The Court. The United States Pharmacopeial method.
Witness. With the Resorcin and sulphuric acid; the
fuchsin, or what you call the Schiff reagent test, and the
test of milk and crude hydrochloric acid and muriatic acid.

Q (By the Court) Hydrochloric or muriatic A It is the
same thing.
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Dr. Albert E. Edel, further re-direct.

Q Which one of these tests is the United States Pharma-
copeial test? A Both. One is the new one and one is the old
one; the oxidation with potassium permanganate, and Schiff
reagent is the new one.

Q Doctor, isn’t it true that the United States test you speak
of is a test applied to grain alcohol to prove the absence of wood
alcohol and not a test to prove the presence? A That is the
very same, the action or the absence ; you test it for the presence
of the action of wood alcohol.

Q I am asking whether the United States test you have spoken
of is not a test to show the absence of wood alcohol and not the
presence? A As I know, it is for both; if it don’t give any
coloration it is not present; if it gives a certain coloration it is
present.

Q Would you say it is present or may be present where there
is a coloration? A It is present.
Q You think the presence of coloration, in your opinion, is

absolute proof of the presence of wood alcohol? A If two or
one other test—

Q We are talking now of the coloration and we are talking
about the United States Pharmacopeial test? A Yes, sir.

Q Now, do you say by using the United States Pharmacopeial
test the fact that you show a coloration, that that is absolute proof
of the presence of wood alcohol? A It is.

Q Have you ever heard of Allen Commercial Organic Anal-
ysis? A Yes, sir.

Q Is that a standard work? A Yes, sir; volume 9.

Q Volume what? A Volume 9.

Q What is volume 9? A Of Allen’s Organic Chemistry.

Q Well, I have Allen’s Commercial Organic Analysis, volume
1, which contains the subject of alcohol, carbohydrate, yeast es-
ters, formaldehyde and vegetable acids? A Yes, the last is vol-
ume 9 on that, that describes that particular test.

Q And you base your opinion that there was wood alcohol

present in this liquor by the fact that you got a coloration? A
Yes, sir.

Further re-direct examination by Mr. Mott.

Q With anything else ; on that alone or with anything else? A
N°; I had what I described as the Resorcin test; gave me the
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Dr. Ernest Ellsworth Smith, direct.

very same, and the milk test; I guess it is called the Hehner test;
1 am not sure of it; gave a positive reaction.

Mr. Mott. That is the case of the State, except I want
to reserve the privilege of calling Dr. Edel later on to give
the result of a calculation I am asking him to make. With
that reservation the State will rest.

Recess.

DR. ERNEST ELLSWORTH SMITH, sworn in behalf of the
defendant.

Direct examination by Mr. Schoen.

Q Are you a practicing physician! A 1 am a chemist and
physician.
Q Also a physician! A Yes.

Q What degree do you hold! A I have the degree of
Bachelor of Philosophy from Sheffield Scientific School; Doctor
of Philosophy from Yale University, Doctor of Medicine from
Bellevue Hospital Medical College.

Q Have you been corrected with any institutions! A 1
have been professor of physiology and organic chemistry at Ford-
ham Medical, from 1906 to 1911, and I am associated with vari-
ous hospitals and institutions of that kind in New York.

Q And do you hold any office at the present time in the medi-
cal profession or chemistry! A Well, I just retired from the
presidency of the New York Academy of Sciences; I was presi-
dent in 1918 and 1919, and I hold Various official positions in the
medical societies of New York.

Q Doctor, you have heard the testimony of Dr. Edel, have
you not! A 1 have.

Q A statement was made by him that—or do you recall the
quantity of liquor which he stated he analyzed from S. 1! A
There was one exhibit in which I recall that he analyzed one and
a half of 3.4 cc.; that would be 1.7 cc.

Q What quantity is that! A Well, that is something less
than half a teaspoonful.

Q Do you recall the statement he applied several tests to this

quantity of liquor to determine the presence of wood alcohol! A
I do.
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Dr. Albert E. Edel, recalled.

Q And he stated he applied two United States Pharmacopeial
tests; am I right in that, and two others? A I remember his
statement; I so understood it.

Q Doctor, is it possible to apply these four tests to so small
a quantity of liquor? A It is not.

Q Will you explain to the jury. I will withdraw that. Can
you tell us, Doctor, when chronic Bright’s disease can and does
iprocure sudden blindness? A It can. One of the symptoms of
uremia poison is the onset of sudden blindness in a certain num-
ber of cases.

Q Do you recall whether the United States Pharmacopeial
test, the quantity required in the test is specified in the test? A
It is.

Q What is the quantity specified in the test?

The Court. How can he tell us what the books say?
Why should he not tell us what he knows?

Mpr. Schoen. Why, because Dr. Edel said he applied a
certain well-known test.

The Court. All right. The way to confront Dr. Edel is
to put him on the stand and confront him with the book.
This witness cannot tell us what is in the book. He can
tell us what he knows.

Mr. Schoen. Well, may 1 ask Dr. Edel a question to
lay a foundation ?

The Court. Yes.

DR. ALBERT E. EDEL, recalled.
Examined by Mr. Schoen.

Q Dr. Edel, does the United States Pharmacopeial test pre-
scribe a certain quantity to make the test? A Only that it shall
not contain more than ten per cent, of the total alcohol.

Q It does not specify the size or quantity of the specimen? A
Eot here, no, sir.

Q Well, have you seen it in the United State Pharmacopeial
test? A Not to my knowledge; it only said one cc. or fifteen
drops is diluted into it so as to make a certain volume and to
contain more than ten per cent, of alcohol. And here it does not
say how much you have to take, only it should be ten per cent.
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Dr. Ernest Ellsworth Smith, cross.

DR. ERNEST ELLSWORTH SMITH resumes the stand.

Direct examination (continued) by Mr. Schoen.

Q Do you know whether the pharmacopeia! test specifies the
quantity required? A It does, the eighth and I am certain of
the ninth; I am reasonably sure of the eighth; the ninth specifies
five cubic centimeters.

Q Which would be how much? A 1/4 teaspoonfuls.

Q As a minimum? A Yes, sir; that may be after dilution,
1"4 teaspoonfuls, and the eighth revision pharmacopeial specifies
either three or five cc.; I think it is five.

Cross examination by Mr. Mott.

Q Is that for a qualitative or quantitative! A That is what
constitutes the United States Pharmacopeial test.

Q Answer my question. A  That is what constitutes the
United States qualitative test.

Q Now, you say that is qualitative and not quantitative! A
Yes, sir; you interrupted—

Q Have you the ninth edition of the work you are sneaking
of there! A I have.

Q Will you show it to me! A It is in my bag down there,
on page 36; I will mark it.

Q Will you point out to me where it says what the minimum
is! A It does not specify what the minimum is; it specifies

amoun” to be taken; that is five mils; the term mils in the
United States Pharmacopeial meaning cubic centimeters.

Q I understood you to say, and I tfiink you did say, that that
book specified the minimum amount that was necessary for ,a
qualitative analysis, and you referred me to a passage in that
book which you were kind enough to mark. I now ask you to
read the portion you marked! A “Transfer 5 mils of dilute
alcohol to test tube; add to it 2 mils of potassium permanganate
solution (made by dissolving 3 grams of potassium permanganate
m 100 mils of distilled water and 0.30 mils of sulphuric acid and
allow mixture to stand for five minutes. Now dissolve the ppt of
manganese dioxide by addition of sulphurous acid, drop by drop
with agitation, then add 1 mil sulphuric acid and 5 mils of Schiff’s
test solution (fushin sulphurous acid) T. S. and mix them. A fter
stzltln(li)ing for ten minutes a colorless liquid results (methyl al-
cohol).”
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Jeremiah Prerno, direct.

Q Now, will you point out one word that refers to the amount
that you must have in order to make that analysis? A Yes, sir;
the instructions, “transfer 5 mils.”

Q Transfer 5 mils; that is a part of the process; do you mean
to say that that means you are to transfer 5 mils of what? A Of
the diluted spirit or diluted to 10 per cent, alcohol, grain alcohol

Q Do you mean to say you cannot make a qualitative analysis
with less than that? A No; it does not state that.

Q Then it does not state, does it, anywhere there in the pas-
sage you have marked, the minimum amount that can he used for
a qualitative analysis? A It states the amount that is to he
used in order that the test should constitute the United States
Pharmacopeial test.

Q Where does it state that? A It states when it specifies the
amount in the test; it specifies the amount to he used, and that is
what constitutes the United States Pharmacopeial test.

Q Could you chemically qualiatively analyze five drops? A
Five drops of what?

Q Of liquor containing wood alcohol? A I may he ahle to,
yes.

JEREMIAH PREMO, sworn in hehalf of defendant.
Direct examination hy Mr. Schoen.

Q Where do you live? A 115 Chadwick avenue, Newark.

Q How long have you lived in Newark? A Between twen-
ty-three and twenty-five years.

Q Did you know Edward Klein? A Yes, sir.

Q How long have you known him? A Possibly seven or
eight years.

Q Did you see him frequently? A Quite frequently.

Q Did you drink with Mr. Klein? A Yes, sir.

Q Drink whiskey with him? A Yes, sir.

Q Where?

Mr. Mott. When are you talking about?
Mpyr. Schoen. December of last year; about the 29th of
December, last year.

A The 29th?
Q Yes. A Yes.
Q On a Saturday afternoon? A Yes, sir.

io

20

«

»(q



Jeremiah Premo, direct.

Q Where? A 1In the Two Jacks.

Q {By the Court) When was this that you are talking
about? A Saturday.

Q December 27th?

Mr. Mott. The 29th, he says.
Mr. Schoen. Will you let me withdraw that question?
The Court. Yes.

Q Do you know when Mr. Klein died? A On a Monday, I
think.

Q Did you drink with him shortly before his death? A
Sunday.

Q And did you drink with him on Saturday? A Yes, sir.

Q Did you drink the same stuff he drank?

Mr. Mott. 1 object.

The Court. Sustained. Strike out the answer. Ask
him what he did drink.

Q Do you know what Edward Klein drank?

The Court. Fix the time and place.
Mr. Schoen. The hour?

The Court. Certainly.
Q What hour on Saturday did you—

The Court. What was ordered; what they seemed to
get, and how much of it.

Q What hour on Saturday did you drink? A Somewhere
after seven o ’clock.

Q What hour on Sunday? A I drank in the morning and
around five o’clock in the afternoon.

Q WIho ordered the drinks? A Well, he ordered some and
I ordered some.

Q Did you order the same thing? A Yes, sir.

Q Where? A At the Two Jacks.

Q Did you notice what you were served out of—was it out
of a bottle, or a bottle or pitcher? A QOut of a bottle.

Q Did what you drank come out of the same bottle as what
Klein drank? A Yes, sir.



Jeremiah Premo, direct.

Q Now, did yon drink the same number of drinks? A As
far as I know of.

Q Did yon drink the same size drinks? A Yes, sir.

Q Now, did Mr. Klein say anything abont having some liquor
of his own make?

Mr. Mott. 1 object.
The Court. That is nothing bnt hearsay.
Mr. Schoen. 1t is a statement by the deceased himself.

The Court. Yes, bnt it is not made in the regnlar
conrse of business; it is not his books or bnsiness ; nothing
but hearsay. Objection sustained.

Defendant’s counsel prays an exception to this ruling of
the Court.

Exception allowed; let it be sealed, and it is signed and
sealed accordingly.

WM. P. MARTIN,
Judge.

Q Did you at that same time, between Saturday and Monday,
the time of his death, have anything to drink with him other
than what you got at the Two Jacks? A Yes, sir.

Q Do you know who made the stuff that you and he drank
other than what you got at the Two Jacks?

Mr. Mott. 1 want to warn the witness.

Do you know;
did you see it made?

The Court. Answer the question yes or no.
A No.
Q Did he tell you who made it?
Mr. Mott. 1 object.
The Court. Sustained.

Defendant’s counsel prays an exception to this ruling of
the Court.

Exception allowed; let it be sealed, and it is signed and
sealed accordingly.

WM. P. MARTIN,
Judge.



Jeremiah Premo, direct.

Q What kind of liquor was it that you and he drank other
than what you drank at the Two Jacks; what kind of looking

liquor was it? A It was a light colored liquor; something on
the color of champagne.

Q Do you know anything about Klein's drinking habits? A
10 Well, I was out with him several times.

Q Was he a heavy drinker?
Mr. Mott. 1 object.
The Court. Sustained.

Defendant's counsel prays an exception to this ruling of
the Court.

Exception allowed; let it he sealed and it is signed and
sealed accordingly.

20 WM. P. MARTIN,
Judge.
The Court. Let him state what kind of a drinker he
was.

Q During the period you knew him.

The Court. Seven years.
Mr. Schoen. Yes, sir.
Mr. Mott. 1 object.

30 The Court. Sustained.

Q Let us have a period for a year before his death, if you
know. A Well, I should think he was artpretty free drinker.

Q {By the Court) Were you with him most of the time!
A Not most of the time.

Q Could you keep up with him?

The Court. He does not know what he did when he
was not around.

40 Q Did you keep up with him?
Mr. Mott. 1 object. .
The Court. Sustained.

Defendant's counsel prays an exception to this ruling of
the Court.



Jeremiah Premo, direct.

Exception allowed; let it be sealed, and it is signed and
sealed accordingly.

WM. P. MARTIN,
Judge.

Mr. Mott. Let him tell what occurred.

Q How long have you known Klein to be a free drinker, as
you call it? A Well, I worked in the factory with him, possibly
a year and two or three months, and that is how I came to
know him.

Q Do you know whether he ever brought any liquor with
him to the factory? A That I could not say; I would not want
to say what I did not see.

Q About how many drinks did you see Mr. Klein drink in
your presence at any time within a period of a year before his
death? A That would be pretty hard to answer.

Q Well, about how many? 1 don’t want to pin you down to

the exact number. A It might have been ten or fifteen, or
maybe not that.

Q That you have seen yourself? A 1 have seen it; I have
been in his company when we stayed from eight o’clock to
twelve, drinking.

Q And he was drinking whiskey during that time? A Whis-
key and beer alternately.

Q Do you know the habits of Mr. Klein for, say, a year
before his death as to the saloons which he patronized?

Mr. Mott. 1 object, except so far as this witness was
with him.

The Court. What is the purpose of this testimony?

Mr. Schoen. The purpose is to show Mr. Klein’s char-
acteristics, his mode of living, his intemperance, the fact
that he made it a practice to go the rounds and drink
indiscriminately.

The Court. Suppose he did; you do not maintain he
went around a year drinking wood alcohol.

Mpyr. Schoen. No, but it is a question whether a man
going around drinking in all kinds of places and stuff
can charge one certain saloonkeeper with his death, where
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the question is whether what he got there is what actually
caused his death.

The Court. The question is not what Kkilled him. The
question is whether there was any wood alcohol in the
body at the time of his death.

Mr. Schoen. That only becomes important if you show
there was wood alcohol in his body; that it got there solely
through Mr. Solomon’s liquor. If it can be shown that
this man went around and visited a dozen different places,
I think there is a situation from which the inference can
fairly be drawn that no one place can be held accountable,
and you cannot put your finger on one place and say that
is the place where he got the stuff that poisoned him.

The Court. Are you trying to prove that because he
was a pretty free drinker that he Plight have been drinking
anywhere on Saturday, the 27th, and Sunday, the 28th?

Mpr. Schoen. Yes, sir.

Mr. Mott. 1 object.

The Court. 1 think it is permissible on another theory
to show his condition, for you must remember that Dr.
Warren’s testimony is absolutely uncontradicted in this
case, that this man had myocarditis and pericarditis, he
had trouble with his heart and lungs ; he had trouble with
the lining of the kidneys, and the impression is very
strong in my mind that is a result of a long career of
drinking alcoholic intoxicants. I just simply call your
attention to that fact so that you will observe there is
not any contradicton of what you contend the evidence
is on that very fact, but because he was a drinker every
day in the week he must have drank in that saloon on
that Sunday or Monday; that is too remote. I will let
the evidence in. Objection is overruled.

(Question read.)

-~ e Court. That is objectionable; I thought it related
particularly as to the quantity which he drank; that par-

ticular question is very objectionable. Objection sus-
tained.

Defendant’s counsel prays an exception to this ruling of
the Court.
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Exception allowed; let it be sealed, and it is signed and
sealed accordingly.

WM. P. MAETIN,
Judge,

Q Did Mr. Klein, so far as you know, patronize only one
saloon, or did he distribute bis patronage?

Mr. Mott. Why don’t you ask him if he was with him
anywhere? #
The Court.

This man cannot say what his friends did
and say so and so is a hard drinker; he has got to say, I
was with him.

Q While you were with him, do yon know of his having gone
to a number of saloons to drink? A Yes, sir.

Q About how many saloons did he and you go to when you
were out on a drinking tour?

A Sometimes two or three or
four. "

P

|8 . 9
Q Now, when did you part with him on Sunday, what hour.

A Well, as near as I can judge, it was around five o’clock.

Q About five o’clock in the afternoon? A Five o clock,
yes, sir; as near as I can gauge the time.

Q Do you remember what hour you began to drink with him
on Sunday? A It must have been around nine o’clock.

Q In the morning? A In the morning; yes, sir.

Q And did you and he keep it up all day?

Mr. Mott. 1 object.
The Court. Objection sustained.

Defendant’s counsel prays an exception to this ruling of
the Court.

Exception allowed; let it be sealed, and it is signed and
sealed accordingly.

WM. P. MAETIN,
Judge.

Q Until what time did you and he continue to drink?

The Court. Drinking is not a continuous performance;
he has got to tell what he did; let him state what they did.

Q How long did you and he continue to drink after you
started?

10
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Mr. Mott. 1 object.
The Court. Sustained. Ask him what they did.

Myr. Schoen. 1 do not think I am obliged to ask how
many drinks. I do not think I am obliged to.

The Court. Ask the next question.

Q You started to drink at nine o’clock that morning? A
Somewhere around nine o’clock.

Q. How long did you remain in the Two Jacks saloon after
you got there at nine o’clock? A That I forget; I could not
say.

t Q Have you any idea? Did you leave to have dinner? A
Yes, sir.

Q Hid you meet Klein again that day? A That afternoon
around five o’clock.

Q And you were with him until what hour? A Probably
three-quarters of an hour or so.

Q Did he leave you then? A Yes, sir.

Q Do you know where he went? A No, sir.

Cross examination by Mr. Mott.

Q Now, when you met him at nine o’clock A. M. on Sunday
you say you stayed there with him until dinner hour? A No,
sir.

Q How long did you stay? A He only stayed a few minutes;
probably fifteen or twenty minutes.

Q How long did you stay? A 1 might haye stayed probably
an hour; I forget.

Q0 How many drinks did you have? A I had one with
Klein m the morning.

Q How many drinks did you have while you were in that
saloon that morning? A Well, to be sure, I will say three or
tour.

Q Of what? A Whiskey.

Q You had one drink with him in the morning? A Yes, sir.

Q He went out? A Yes, sir.

. 0, Wlhon did y°u meet him again? A Around five o ’clock
in the afternoon.

Q Hid you have any more drinks with him? A Yes sir.

Q How many? A Two.
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I Q What? A Whiskey.

Q Had you drank anything in the meantime? A Yes; I
I had some beers.
I. Q I suppose, inasmuch as you were a friend of Edward
I Klein’s and went around with him, you would describe yourself
las a free drinker? A Well, some might consider me so; I
I drink whenever I feel inclined that way.

Q Well, I was wondering what occasion there was for the
I kettle calling the pot black. A 1 am not trying to; I am trying
I to give the facts as I see them.

Q I want to get at what your judgment of people drinking
I is. That is what I mean. Well, then, again, altogether on Sunday
I with Mr. Klein he drank how many drinks in your presence? A
I We drank one apiece in the morning together and then two in
I the evening.

Q That is all on that day? A Yes, sir.

Q Well, so far as his record goes, on that day you would not
Kcall that heavy drinking, would you? A No, sir; I would not.

Q (By the Court) Were you here yesterday? A Yes, sir.

Q (By the Court) Do you know Edward Lynch? A No,
I sir; 1 do not.

Q Did you ever see him before yesterday? A You mean

the gentleman that testified here?
Q (By the Court) Yes. A Never saw him, as I know of.

JOHN MENCHNER, sworn in behalf of the defendant.
Direct examination by Mr. Schoen.

Q Where do you live? A 266 Peshine avenue.

Q Did you know Edward Klein? A Yes.

Q Did you ever go out with him? A No, I never went out
with him.

Q Did you meet him? A Yes, sir.

Q Where? A Yeager & Enderweis’ saloon.

Q Any other saloons? A Well, I did one time, yes, sir.

Q When did you meet him in Yeager & Enderweis.” saloon?
A Sunday afternoon.

Q About what time? A Between seven and eight.

Q In the evening? A Yes, in the evening.

Q Did you ever go around with him to other saloons? A
No, sir.
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Dr. Ernest Ellsworth Smith, further /tsw/.cr.oV,, d

Q How often have you seen him in/Agngpjy &/Ende”wpis’ &
gmt rA AOh? oquitessitfiteatei) 1if “rfrfrr  jine >h nov ball 9
Q What kind of a drinker was hel 8i90(1 01ifo8 *7
10 5137/, uo7 an laniii ,'’kocyqua I @
uvom h1077 Dim ifill: 1
i6 BY/Z - 21 1oDIST o jfTgt t omo:, N®y/ o rgrunseeam oS
Q How many drinks did yonxfeeh hiferhafe© at a -time ivithin f
yekr before hisdeatk? ;;:Ae (Mr/-*oigetiniethre!e//aid.soih'etiifies
four?.- -n 1 o i km ;b -
A w, pT
Cros;v,i_lextgmination waij-Mo"tftr'o*" vor- B £
Q How many drinks, did yon h*yefwith him ati Yeager® hef
tween* 7 and & R. .M.r-on:Sjundayl; XA -Pidn-f have.-any* with hm
*. Q ..WaARd; dxinki-ng? jA*::Yes,siri‘ : ¢ *s o/-rb 1T
Q How many drinks did you see him have there?.” A'"-1 seen
20 him have a big beer in' front of Kim'then,i 'r’ r
Q He was drinking bebr at that’tiitie? "A£; Yes,r Sir1 =
D >11 ea ./ 1w 1'T %ef* ¢ If? 5
HR. ERNEST ELLSWORTH SMITH,/recalled:

Q Hector,' referring: ;.tu the *passage .whieh- youwmarked ;$d
read into the record, I desire to ask you this question./The pas-
sage reads/ **Hilute the alcohol with distilled water until it con-
tains about 10 per cent, by volume of ethyl alcohol.”” Is there

@O any indication in that as, to the; minimum amount of liquid that
can be used for a quantative analysis? A No; there is no meas-
ure of quantity at all.

Q Well, this 'is'the 'passage* you* referred me to as justifying
your statement that it was Impossible to.have made ,an; analysis
in- the' way Hr. Edel said he made his? A I.do not know that
my statement was just as you have put it there, but these;stand-
ard tests require that we proceed*along: the: definite condition
indicated and my" opinion was that'»he could not proceed along
those' definite”conditions where Ke used only;l;7 cc. of liquid for

140 four-different tests/ . r' n%l> r r*»r /

Q And then to substantiate that you refered me to this pas-
sage and marked it on page 36 A Yes,-sir; as one showing
the amount of diluted alcohol that should be used, land’l so stated

Hn mj* answer. 1
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Dr. Ernest Ellsworth Smith, further MwalU% Vmmn'd

<nfiar.yewreferred>tb thfeudibitedtl Ai;.V1irf;>in
fo/"gmat sms»'to*«bmito ;ggg§ smresfbw.rsKiU-finidr ffiat so-
stated in the record. *

oh Tw ' h a t 1 t0\10
p~'ctestagilK F."*" o a"* '""A ( ":"V

Q Diluted in what? A Distilledfwater. s s s s
'W ‘te' Edei Wds fet'S£ikS & M diidthd aJ6i»hol, he Whs s ak-
iJ of undiluted alcohol? A Yes, Xunderstood what he said -

Q Then how-{Jo you, compare diluted alcohql with an*ned

alcohol’ A 'Vfell' because I assumed that be had it diluted,
assumed that he diluted it; hisutektanony that he

diluted it; he s* *.thai*e.dilijt” andidistjll*d.,(.v ;. >
Q But..is, ther(j aiwthing;;in the .passage,»feel} yph y®

matked.tbat m y o u pannot make;qufditative,
teaspoonful of undiluted alcohol?

in'j¢gar.d tQ\that. naatter at.all, t , r.v /[ w

0 Then why did yon m&fk'lthah'passage and say-,that was a
justification" for 'yorih (opinion?m A ,Why, * iS-AjhPtificatiomfor
*ft/ ankwer; I was asked a ceithin questiph and this was a justihr
cation for my ausWeif to* that question, .and -it-still remains so.

a 'You say-that it has nothing’to do with-uhdiluted alcohol f it

refers only to the diluted? A" it t'a/s dilutee the, Alcohol, fh
amount it refers to is the diluted,ajcohpl.,, ;, < . c

Q Yes; -that does.not show.you how much undiluted,alcohol
yon startedrwilthi, ,A . No. r.

I W,-,".

statement gq

€ e W \y M
Further 'direct’ examination by- Mif. Schoen.

'Q rThat 'book; nofwi&sfdnding all' that' W s hfeen'said,*

still says that there must be five per cent, of alcohol f°.mahte e

United States Pharmaeopeial test! 'W rFive mils-of. diluted a -
cohol to make the pharmacopeia;],- tesit.,; - <v

Furthercross' exartbinatioU' by .Mr. 'Motfi- ;

Q The question was, Docf”r, .that book states tliat there must
be five mils of undiluted alcohol." That is the question.
Mr. Schoen. No, I did hot; and I have had it answered.
(Question read.)’ 'T s M' ¢
!-Q (By the "Court) Doctor, does it say that?
of diluted alcohol,

&0

A  Five mils
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Samuel Solomon, direct.

Q {By the Court.)) Do you make these tests pretty frequent-
ly, notwithstanding the presence of wood alcohol, in any liquids?
A Yes, sir.

Q {By the Court.) Do you maintain a laboratory? A 1 do

Q {By the Court) Are you a toxicologist and analytical
chemist? A 1 am.

Q /By the Court) And you are doing that work regularly?
A 1 am.

GEORGE W. BRIEN, sworn in behalf of the defendant.
Direct examination by Mr. Schoen.

Q Where do you live? A 331 Waverly avenue.

Q Where do you work? A Ellis Typewriter Company.

Q Did you know Edward Klein? A I know him about thir-
ty-three or thirty-four years.

Q Did you work with him in the same factory? A Well, for
the last three years before his death.

Q Did you observe in the last six months before his death
whether he carried a flask of whiskey in his pocket at the fac-
tory? A There was on two occasions that I have told him,
“ Eddie, why don’t you cover it up; you are liable to lose your
job,” and he said he didn’t care.

Cross examination by Mr. Mott.

Q On two occasions you saw him with a flask of some-
thing you thought was whiskey; is that right? A Yes, sir.

Q How long ago? A Well, last September, October.

Q Did he continue to work there until the time of his death?
A I think he did.

Q Did you? A I am working there still.
Further direct examination by Mr. Schoen.

Q Did he work every day? A To my knowledge, he did.

SAMUEL SOLOMON, sworn in his own behalf.

Direct examination by Mr. Schoen.

Q You are the defendant in this suit? A Yes, sir.
Q How long have you been in the saloon business in Newark?
A Seven or eight years.
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Q And how long have yon been in Newark* A Thirteen or
fourteen years.

Q «Did yon keep in yonr possession for barter and sale on th
23rd of December, 1919, two gallons of whiskey? A No, sir.

Q Did yon keep in yonr possession for barter and sale onithe
23rd of December, 1919, two gallons of whiskey which had been
then and there adulterated with wood alcohol? A No, sir.

Q Did yon make any plans to discontinue yonr saloon busi-
ness after the prohibition laws went into effect?

Mr. Mott. 1 object.
Witness. Yes, sir.
The Court. Sustained.

Q What did yon do after the prohibition laws went into effect
I with reference to yonr business?

Mr. Mott. 1 object. Yon are directing his time to when
the war prohibition act went into effect; that is July, 1918.

Mpr. Schoen. 1 do not recall the dates of these various
acts.

Q Well, did yon at any time in the last year, Mr. Solomon,
[ make any plans to get out of the saloon business. ?

Mr. Mott. 1 object to that question, plans.

The Court. Sustained.

Q I call yonr attention to a paper and ask yon whether that
is your signature on there? A That is.

Q And whose signature is the other one? A The contractor.

(Paper marked Exhibit D. 1 for identification.)

Myr. Schoen. An agreement made on the 28th of October,
1919, between the witness and David Kngel for the erec-
tion of a brick garage at 208 Belmont avenue; I offer it
in evidence.

Mr. Mott. 1 object to it.

I do not think it proves any-
thing.

The Court. Sustained.

Q Did you, in pursuance of this contract, begin the erection
of a garage at 208. Belmont avenue?

A Yes, sir; I went in to
make the garage.

1Q
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Samuel Solomon, cross.

Q And is that garage in course of construction now? A
Pretty near finished.

Q How far is it advanced? A Walls and roof, only the
cement floor; we cannot get the cement.

Q And since October, 1919, when this contract was made,
have you been busy with the building of this garage? A Going!
around; and the contractor said he cannot get bricks'and could
not get the materials, and I tried to get it.

Q Have you spent any time in your saloon since that time;
yourself? A No, sir.

The Court. Since what time?;
Witness. Since I made that contract.

Cross examination by Mr. Mott. -,

Q When you are away your wife takes care of the saloon? A
Y es,-sir. | !

Q How long has she been doing that? A Since the prohi-
bition came/ in she stay there.

Q Well, has prohibition come in so far as your saloomis con
cerned? A Well, it is prohibition.

Q Do you sell any liquor? A  No; only near-beer, soda
water, cigars.

Q Where did you get your near-beer? A Peigenspan’s.

Q That is all you have sold? A That is all.

Q Did you have whiskey for sale there? A No, sir.

Q Past December wasn’t whiskey sold in your saloon? A
No, sir. XU fr--/o5 @ -

Q Did you ever see this bottle before, Exhibit S. 3? At had
bottles of cognac ; when that come in I took everything from the
saloon ; we had brandy, cognac, and all kinds of goods in it, and
1 took it from the saloon ; we didn’t have it in the store ; we had
orders not to keep it in the saloon ; we had got to take everything
from the saloon.

Q Do you say that on December 27th this bottle was not back
of ydttf bar in your saloon? A I didn’t see it back of the bar;
I didn’t have nothing behind the bar.

Q Do you say that bottle was not back there?

Mr. Schoen. 1 object to that, because Air. Freeman tes-
tified when he came to the saloon and got that bottle M.
Solomon was not there. How can this witness be ex-
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pected to say whether it was there or not? I do not think
: that his testimony is competent.

The Court. He says he is not guilty; he did not keep
anything behind the bar for sale, containing any alcohol
of any kind and he did not authorize anybody on his behalt
to have anything there. Now he is asked the question if he
was there at this place, and he said, “I didn’t spend much

time in my saloon.” It is perfectly proper to ask him
whether a certain bottle was in the saloon on a certain day.

Q Did you say that that bottle was not in your place, back
of your bar, on the 27th day of December last? A No, sir.

Q You mean it was not there;? A It was not there; as far
as I know it was not there.

The Court. You are referring to S. 3.
Witness. 1 didnt see it; 1 don’t know.
Mr. Mott. Yes, sir.

Q ¢t)id you ever tell your wife to put this under your bar in
your saloon? A No, sir.

Q *Did you ever tell your wife to sell any liquor to anybody?
A No, sir; I told her she should not sell it; she should not sell
nothing at all.

Q1 If she did sell any she did it-without your knowledge and
consent and direction? A If she did so I don t know anything
at all; I told, her plainly she should not sell anything to anybody.

Q mlf she did sell she did it without your knowledge? A I
don’t know if she did sell or didn’t.

Q Listen to my question. If she did sell it she did it without
your knowledge? A If she did sell, she sold.without my knowl-
edge. ,rv
Vq If she did sell she sold it without your direction to do so;
is that right? A Yes, sir; [*don’t know she did sell.

Q You told her not to? A Yes, not to.

Q Well, since last December you have not been doing busi-
ness? A No, sir; we only do what little—people coming in for
beer and scda water and cigars.

Q What did you do with the liquor you had on hand in De-

cember last? A 1 took it upstairs in my rooms; I didn t have
much left. s J
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Samuel Solomon, cross.

Q What did you have left? A Jamaica rum, kimmel, some
other bottles of goods; few bottles of bitters and porter; I could
not remember everything I had; I took everything from the
saloon.

Q ;Well, the government took that all away on December 27th?
A Yes.

Q And they took all you had, didn’t they? A Yes.

Q At that time? A Yes; they left a few things; peach
cordial.

Q So, after December 27th all you had was a little peach cor-
dial> A And I have got it yet and didn’t sell it.

Q That is all you had? A Yes.

Q About three weeks ago didn’t the Federal officers come to
your place and take a considerable quantity of whiskey from your
saloon?

Mr. Schoen. 1 object to that; that certainly is an in-
competent question. How does that relate to having in
his possession two gallons of whiskey on the 23rd of De-
cember? The only thing, if there was a conviction of
crime as a result of that, it could be shown as a conviction.

Mr. Mott. Your Honor, this witness testified that he
was going out of business; that on the 27th of December
last all the liquor he had, except a little preserves, were
taken from him; that he made a contract with a man to
build a garage for him, and that he was going in the
garage business; that he had given up the liquor business.
I am asking him if it is not true three weeks ago he had
a large quantity of liquor in his place.

The Court. 1 think you can ask him that, but I do not
think you have a right to say somebody went there and
found it there.

Q Well, three weeks ago, didn’t you have a large quantity

40 of whiskey and other liquor in your place?

Mr. Schoen. 1 object.
The Court. Overruled.

Defendant’s counsel prays an exception to this ruling
of the Court.
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Exception allowed; let it be sealed, and it is signed and
sealed accordingly.
WM. P. MARTIN,
Judge.

Q Did yon? A I had.
Q Where did you get that liquor?

Objected to.
(Question withdrawn.)

Q When did you get that liquor?

Myr. Schoen. 1 object.
The Court. Overruled.

Defendant’s counsel prays an exception to this ruling
of the Court.

Exception allowed; let it be sealed, and it is signed and
sealed accordingly.

WM. P. MARTIN,
Judge.

The Court. This situation is very clear. There ought
not to be any misunderstanding about it. The defendant
takes the stand and he says that at the time when pro-
hibition came in, whenever that was, that he had decided
to go out of the business and that he wanted to go into the
garage business, that he took things he had to his private
quarters and the police came and took even that little
that remained. Why can he not be cross examined as to
the proposition of being in the garage business and show

that in point of fact that he was not, I think it is a clear
situation.

Q Where did you get the liquor that you had three weeks
ago?

Myr. Schoen. 1If the Court please, it seems to me that
the trial of this case should be confined within the limits
of the indictment. This man, as I will show, stands in-
dicted in this Court on three indictments, one of which
we are trying today, and, if necessary, that he stands
indicted as a result of the same thing, the same instance,
in the Federal Court.
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The Court. Yon may state your objection to this ques-
tion.

Mpr. Schoen. 1 am stating it.

The Court. There is not any open question on the
record.

Mr. Mott. No, sir; I asked him when he got the liquor.

The Court. 1 have already ruled on that question; it
it not necessary to make any extended remarks. The
Court has explained the ground of its ruling. Your de
fense is that he was not in the liquor business, because
he was in the garage business. The State may cross ex-
amine and show he was.

Mpyr. Schoen. Now, the mere fact that a man who was
in the saloon business and had liquor left over when pro-
hibition came in is nothing from which an inference may
be drawn he continued in the liquor business.

The Court. No, but he said he had a large quantity
of liquor on hand three weeks ago. Overruled.

Defendant’s counsel prays an exception to this ruling
of the Court.

Exception allowed; let it be sealed, and it is signed and
sealed accordingly.

WM. P. MARTIN,
Judge.

Q When did you get the whiskey that you had in your place
three weeks ago? A When it was coming out the decision that
the saloons may be open again.

Q When did you get the liquor that you had three weeks ago!
A A few days before.
Q Where did you get it?

Mr. Schoen. 1 object to that. That certainly is not
material upon this question. He has established that it
was there and he got it.

The Court. Do you think a man that buys liquor is
in the garage business?
Mpyr. Schoen. Of course not.

The Court. 1If this defendant says that he was in the
garage business and it can be shown that he spends his
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time buying and selling liquor, that is a subject of the
examination.

Myr. Schoen. 1 stated that this man began the erection
of a garage and it is not entirely finished; and that is
offered to show that he began to make, and that im-
mediately, or soon after, prohibition came in, did get
into another business, and that he was endeavoring to do
it. There has been no contention by me that he was ac-
tually operating the garage.

The Court. You opened to the jury and stated that he
had commenced to go into the garage business and gave
the impression that he was in it; and your examination
tended to show that.

Mr. Schoen. 1 offered merely the contract for the con-
struction of the garage and Solomon’s testimony that the
garage is about finished and requires a cement floor. If I
created any inference in the mind of the Court that this
man was already operating the garage I had no such
intention, and the fact I brought out the inference that the
garage was incomplete seems to me ought to free me from
an attempt to create any such inference as that.

The Court. Overruled.

Q Where did you get the liquor you had three weeks ago?
A 1 bought it.

Q Where? A A business man came around and asked me to
buy it.

Q Did you ever see him before? A No.

Q Have you seen him since? A No.

Q How much did you buy of him?
exactly.

Q About how much? A 1 could not remember exactly, but
I think about forty or forty-five gallons.

Q Whiskey? A Twenty-five gallons of whiskey and twenty-
five of others.

Q What others? A Alcohol.
Q What time of day was it you bought it?
remember the day.

Q No, what time of day? A In the afternoon.
Q About what time?

A 1 do not remember

A 1 could not

A Around four or five o’clock.
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Samuel Solomon, re-direct.

Q How much did you pay for it; how much a gallon did you
pay for the whiskey? 3

The Court. Is that necessary?

Mr. Mott. Well, I do not know as it is.
+ TNH6 Gowrt You have a right to cross examine him
to show what he was doing, in order to refute the idea
it you can, as to what he said he was doing;- in other
words, it is a course of conduct contrary and inconsistent
with the statement of the witness.

Q How long did you have that before three weeks ago? A
Only a few days.

Q What nationality was the man you bought it of; was he an
American or German? A American man.

Q Don’t you know his name? A No.

n ~T,°k]aman? A Why. thirty-eight or forty years.

A Did he bring it to your place in a wagon? A Yes sir
. Q ,7 flked in*° f JUr place? A Yes, sir; walked in and said
he sold to everybody; everybody started to buying; he bought a
big quantity to sell.

Q Waell you are not getting out of the saloon business, are
you? A I was under the intention of going out of the saloon
siness, wou nt remain; I am going in the garage business.

H But if you can remain in the saloon business you intend
to/ A I have the garage nearly done.

Q You intend to remain in the saloon business? A 1 intend
0 go into the garage business when it is ready and the garage
no ready yet and that man come around and talk to me and say,

Buy, buy, everybody buy.”

Re-direct examination by Mr. Schoen.

QtLYuU. i f 00“ ,keepers.have been living in the hope every
month that the saloon business was going to survive? A Yes,

sir.
Mr. Mott. 1 object.
The Court. Sustained.
Mr. Mott. And ask to have that answer stricken out.
The Court. Granted.

cu<gaDld Mr¢ Ellderweil i 1 f busi
the gg]r)({ of December? A o i Your prace o1 busiess on
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Mrs. Mollie Solomon, direct.

Mpr. Schoen. 1 offer in evidence indictments Nos. 411
and 412 of the December Term; now Nos. 17 and 18 of
the April Term.

Indictments No. 17 marked Exhibit D. 1.

Indictment No. 18 marked Exhibit D. 2.

MRS. MOLLIE SOLOMON, sworn in behalf of the defendant.
Direct examination by Mr. Schoen.

Q Yon are the wife of this defendant? A Yes, sir.

Q Were you at the Belmont avenue address on the 23rd of
December, last year? A Yes, sir, 210 Belmont avenue.

Q Did you see Mr. Enderweis there? A Yes, sir.

Q What time did he come there? A He was there in the
afternoon.

Q Was Mr. Solomon there? A He was not in.

Q Where was he, do you know? A He was out.

Q What time had he left the house that day? A That
morning he left me and then he came for dinner and then he
went away again and in the afternoon he did not come home
until four or ffv6 o ’clock.

Q Now, was he there when Enderweis came? A No, sir.

Q What did Enderweis do when he came there? A He
come in and brought in a jug and asked for me I should get him
some whiskey, and then I said I didn’t have any whiskey to
sell; so he said I shall sell it, because every saloonkeeper was;
and then he came in and asked for me I shall give him some whis-
key; 1 said I have not got any whiskey in my house, it is against
the law to sell it, and I got a strict order off my husband I
shall not .sell any whiskey; and then he said, “What do you
care', you could sell me a couple of gallons out of it, and I will
give you $22 for a gallon” ; and he said, “I want two gallons
and then we will make you $44, and then you are going to have
a little pin money myself,” and I says “I don’t care for the pin
money, I have enough for myself; he was stewed up and I don’t
know how long he was acting, and I should give it to him, and I
said I can’t; and he says if I don’t give any I will feel sorry,
and I said, “I don’t sell any whiskey against my husband’s or-
der,” and I didn’t sell any; and after that came my trouble.

Q And after that you heard he bought two gallons? A Yes;
he mixed my name in; I was surprised that my name was in it.
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Mrs. Mollie Solomon, cross.

Q You say he was intoxicated; what do you mean by stewed
up? A Well, he was acting like funny; he told me I should
give it to him and help me out, a little pin money and I am going
to hide it; he wouldn’t say nothing; and I didn’t want to sell
him any, because it was against the law and I didn’t want to
sell; T was afraid of my husband to sell it and I didn’t sell any.

Q And you refused to sell him? A No, sir; I didn’t sell
him.

Q He want away? A He went away.

Q What did he say? A He say I feel sorry for it.

Cross examination by Mr. Mott.

Q What did Mr. Enderweis say to you when he first came in?
A He came in and had a little beer and then he said I shall
sell him some whiskey; he brought a jug in a paper; then he say
I shall give him a glass of whiskey; I said I have not got any;
he said, why are you afraid of me, every saloonkeeper sells and
you could sell; I won’t squeal on you. I said, no, I won’t sell;
it is against the law and against my husband’s orders; he gave
me strict orders not to sell any, and I have not any to sell; and
he took out a bunch of money, $44, and he said I should sell him
that whiskey and I could have that money for pin money; I
said I have pin money; my husband it not stingy with me and
I have a couple of cents for myself.

You were behind the bar when he came in? A Yes, sir.
You generally tend the bar? A Yes; I am.
Now, you have given two reasons for not selling him? A

One because your husband told you not to? A Yes.
That is the reason you did not sell him? A That is the
reason I was afraid of him.

Q Afraid of your husband? A Yes.

Q You are sure about that? A 1 am sure I am afraid of
him.

Q What do you mean? A I love my husband and he say I
should not give him anything, it is not necessary, and I keep my
promise.

Q Why were you afraid of him? A I didn’t want to break
his promise, because I know it is against the law and I didn't
want him to suffer for it.

ool Yol N
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Mrs. Mollie Solomon, cross.

Q You realized that if you sold that liquor your husband
would suffer! A Yes, if I would sell I would suffer; if I sell it
I would be the one, but he told me not to sell it and I keep his

|

N it, t

p Q Then the reason was not because you did not have any to
sell! A I did not have any and I would not sell, because I
have two orders against it, two orders against the law and
against my husband.

Q If you did not have any whiskey to sell why did you have
to go through the mental process of concluding that you would
not sell it because you were afraid of your husband! A I could
not understand what you mean by it.

Q If you did not have any whiskey to sell! A Yes.

Q Why did you have to go through the mental process of
concluding that you would not sell because you were afraid of
your husband! A 1 had upstairs kimmel and cordial and I had
some, what you call it, Jamaica rum, for many years, and
I have half a gallon alcohol for my own wuse, which
my own neighborhood knows that; I am sick and I put
that for my own purpose, for rheumatics, and I put that
away; and I didn’t have anything to sell except soft wine I got
there and these cigars, cigarettes and I got soda water and
bottle beer; and that is the way I make a living, hard living too.

Q I show you Exhibit S. 3; have you ever seen that bottle
before! A I had a bottle like that; I will tell you the truth;
I have a bottle like that, cognac bottle, and I need it, cognac,
which I have in my own bedroom, and I put that away; I have
Jamaica rum and my husband put that away for many years, be-
cause we heard the saloon business .is closed, so we put that
away for our own use; when people hear I have trouble they
come around like robbers and they take everything away from
me upstairs, and if they did find a bottle of cognac that is full.

The Court. She has said substantially that she had a
bottle like that which was full, and it was upstairs, meaning
her private apartments.

Witness. Yes.

Q You were in the saloon, were you not, on the 27th of De-

cember last, when some policemen and officers came in! A Yes,
sir.
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Mrs. Mollie Solomon, cross.

Q Was this bottle, Exhibit S. 3, under your bar at that time?
A That bottle was upstairs with cognac, in my room.

Q It was not under the bar? A It was under the bar, it
was there; it was upstairs; I will swear to it a hundred times;
they take it down, all the goods.

Q The police at that time, when they came there, and the
Federal authorities, on the 27th of December, took away most
everything you had? A They took away everything, and one
gentleman give me a little kimmel; I nearly fainted and I
told him we all pay revenue taxes on it; and when he take those
away from me—

Q Just try to answer the question and stop as quick as
you can. You did have any liquor in your place then after the
police went away on the 27th? A 1 did not have any liquor
downstairs there.

Q You did not have any upstairs? A No whiskey; I didn’t
have no whiskey there; maybe they find a little in the bottle,
but I didn’t know anything about it.

Q Yet three weeks ago there was quite a large amount of
whiskey in your place? A Yes, there was.

Q What time of day did that whiskey come there? A Af-
ternoon; I do not know what time; I do not know when it came.

Q You do not know how it got there? A 1 do not know;
I don’t mix in that business; I don’t know anything about it; I
just tell you when I was in there.

Q When you were behind the bar— A 1 was behind the
bar and I didn’t know they come in and I didn’t see it.

Q When you were behind the bar you sometimes sold some
near beer? A 1 sold beer.

Q What did you charge for a glass of beer? A Five and
ten cents.

Q What is the difference between the five and ten cent size?

Mpyr. Sphoen. 1 object to this. What is the purpose of
this.

Q That was your custom to sell beer behind the bar when you
were there? A Yes, sir.

Q And you did that in December last, didn’t you? A You
tended bar sometimes and sold some near beer? A 1 didn*
sell near beer before prohibition came in, I sold that beer and
soft drinks and before I sold everything.
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John P. Enderweis, direct.

Q Well, yon continued to sell near beer and other things
that yon had to sell np to the 27th of December, didn’t yon?
A Yes.

Q What did yon do with that money you got, the money yon
received for the beer yon sold?

Mpyr. Schoen. 1 object to that as immaterial on the issue
to this indictment.

The Court. Overruled.

Defendant’s counsel prays an exception to this ruling
of the Court.

Exception allowed; let it be sealed, and it is signed and
sealed accordingly. <

' WM. P. MARTIN,

Judge.

20
Q Did yon turn the money over to your husband? A 1 ex-

pect I shall cover my bills; I can cover my bills with it.
Q Did you get that money for your own use? A 1 collect the
money; I give it to my husband; I don’t go and spend it.

Q You give it to your husband? A Yes, sir; I did; he should
cover the bills with it.

Q Well, the money you got there, everything you sold there,
really belonged to your husband and you gave it to him? A If
I have some money it belongs just as good to my husband
as to me; if my husband has some money, I have it. 30
Q But the money you received for selling beer and cigars and
other things you sold you turned it over to your husband that
he could pay the bills with? A 1 certainly did; yes.

Defendant Rests.

JOHN P. ENDERWEIS, recalled in behalf of the State in re-
buttal.

Direct examination by Mr. Mott.

Q Mrs. Solomon says that, on the day you bought this two -®
gallons of whiskey from her that you were intoxicated when you
went there; is that true? A No; I could not have been.

Q Had you been drinking at all? A Not up to that time;
no, Sir.
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Dr. Albert E. Edel, further cross.

Q She says that she refused to serve you and that you urged
her to do so, saying that she could use the money for pin money,
for herself; did you say anything of that kind to her? A No,
I did not. ,

Q And she says that she said to you that she refused to sell

jq to you, and that you said to her when you were going away you
would get even with her or words to that effect; did you say
anything of that kind? A No.

Q Make her sorry for this, or anything like that; did you
isay anything like that? A No.

v 5 v ! Third Day.

20 Wednesday, May 26, 1920.
Continued pursuant to adjournment.
Appearances as before stated.

Mpyr. Schoen. 1 understood Dr. Edel was to get the cer-
tificate.

Mr. Mott. Well, he was here yesterday and you stated
your case was closed.

Mpyr. Schoen. 1 would like to ask your Honor to permit
me to get into communication with him either at the office
30 or his home.

The Court. No, he made the statement on the. witness
stand and you said, “ Have you any certificate?” And he
said, “Yes,” and you said, “Will you bring it here this
afternoon?” And he said he would, and when recess was
over there was no call made and both sides rested.

Mr. Schoen. Well, I wanted to give him all the time
necessary; I didn’t want to crowd him, but I call upon the
State to produce it; hecis the State’s witness. Here is
Dr. Edel now.
40
DR. ALBERT E. EDEL, recalled for further cross examination
by Mr. Schoen.

Q Did you bring the certificates? A 1 did not.
Q Why not? A 1 could not find it.
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Motion for Direction of Verdict.

Q Couldn’t find your credentials showing you are a chemist!
A 1 could not; I looked all over and could not find it.

Q You stated yesterday it was at home! A Yes,
looked all over for it; I looked before, and I
all over my papers I may be able to find it.

Q How long is it since you saw this certificate! A Years

sir; 1
thought if I go

Jq
ago; I moved around a good deal.
Q How is it you told us yesterday it was at home! A 1
had never looked; I looked a year through my papers and it
was not necessary to look further.
Further direct examination by Mr; Mott.
Q How many times have you moved! A 1 could not say
that; before I was married I moved around from one place
to another place.
Q How long have you been married! A Fourteen years. 20
Myr. Schoen. 1 wish to make a motion to direct a
verdict on the ground that there is no evidence tending
' to establish the guilt of the defemdant; two, the evi-
dence is insufficient to sustain .the charge contained in
the indictment; three, because the constitutional rights
of the defendant are invaded by trial without indictments
of the Grand Jury charging a crime, that the indictment
charges no crime, because it does not set forth that the
whiskey alleged was to be used as a beverage.
The Court. Denied. 30

Defendant’s counsel prays an exception to this ruling
of the Court.
Exception allowed; let it be Sealed, and it is signed
and sealed accordingly.
WM. P. MARTIN,
Judge.

Mr. Schoen sums up for the defendant.

Mr. Mott sums up for the State.

The Court. The Court will reverse its ruling and 40
reopen the case and permit the offer in evidence of the
contract and mark it D. 1, by striking out the words
‘“for identification.”’

(Received and marked Exhibit D. 1.)

%
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Charge to Jury.

The Court. Both sides rest?
Mr. Mott. Yes, sir.
Mr. Schoen. Yes, sir.

CHARGE.

The Court charges the jury as follows:

Martin, J.

Gentlemen of the Jury. The function of the Court is to in-
struct the jury in reference to the principles of law governing
the case. The principles of law as charged should be accepted
as a correct statement of law. The jurors, however, are the
sole judges of the facts weight of testimony, credibility of wit-
nesses, inferences to be drawn from the evidence and the ulti-
mate conclusions to be reached upon all the facts. The Court
in referring to the evidence is not to be understood as deciding
any fact, but merely as attempting to elucidate the evidence
for the convenience or assistance of the jurors, or to illustrate
or explain principles of law. If the Court errs in its statement
of any evidence, or assumes the existence of any evidence,
whether it is disputed or not, the jurors are to rely upon their
recollection and not upon the recollection of the Court. If any
part of the evidence is referred to, seemingly giving it particular
emphasis, the jurors are not to disregard other evidence which
they may deem of equal or greater importance. It is the duty of
the jury to consider and weigh all the evidence and pertinent
proof bearing upon the questions before the jury, not only those
matters which are referred to or mentioned by the Court, but
all that have been presented here before you.

The law presumes that the defendant is innocent, and this pre-
sumption can be overcome only by evidence showing beyond a
reasonable doubt the guilt of the defendant. The State must
s ow essential elements of the crime beyond a reason-
able doubt, and the burden of proving the guilt of the defendant
beyond a reasonable doubt is upon the State and does not shift
from the State throughout the whole case.

“ Reasonable doubt is a term often used, probably pret-
ty well understood, but not easily defined. It is not a
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mere possible doubt, because everything relating to human
affairs and depending upon moral evidence, is open to
some possible or imaginary doubt. It is that state of the
case, which, after the entire comparison and considera-
tion of all the evidence, leaves the minds of jurors in
that condition that they cannot say they feel an abiding
conviction, to a moral certainty of the truth of the charge.
The burden of proof is upon the prosecution. If upon
such proof there be reasonable doubt remaining, the de-
fendant is entitled to the benefit of it by an acquittal.
The evidence must establish the truth of the fact to a
reasonable and moral certainty, a certainty that convinces
and directs the understanding and satisfies the reason and
judgment of those who are bound to act conscientiously
upon it. This we take to be proof beyond a reasonable
doubt; because if the law should go further than this,
and require absolute certainty, it would exclude circum-
stantial evidence altogether.”

This defendant is presented here upon an indictment which
contains two counts. The first is that on the 23rd day of De-
cember, 1919, Samuel Solomon, this defendant, did, in the City
of Newark, keep in his possession, for barter and sale, certain
spirits, to wit: two gallons of whiskey, which had been then and
there adulterated with spurious and poisonous ingredients, to wit:
wood alcohol, contrary to the form of the statute in such case
made and provided. The second count is very much like the first
count, except that the charge is having certain spirits in his
possession, for barter and sale, which had been then and there
manufactured with spurious and poisonous ingredients. The first
count, as I read it, is that the said whiskey then and there was
adulterated, or had been adulterated, with spurious and poison-
ous ingredients.

The statute of the State of New Jersey enacted and governing
an indictment of this character is one which was passed by the
Legislature of the State of New Jersey and signed and approved
by the Governor on April 6, 1871, some forty-nine years ago.
There lias been only, a slight change in the act and that, I think
only the elimination of a comma, as revised in the act of 1898.
The act, in substance, is that “any person who shall * * * barter
or sell, or keep in his possession for barter or sale, any rum;

iq
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Charge to Jury.

brandy, wine or spirits of any kind * * * that shall be adulterated
of mnufactured with spurious or poisonous ingredients of any
description shall be guilty of a misdemeanor.”’’

It is, therefore, necessary for the State to prove, and for you
to find, beyond a reasonable doubt, upon the evidence, that this
defendant did keep in his possession for barter and sale spirits
of the kind alleged in the indictment, to wit: whiskey, and that
the same was then and there adulterated, or had been manu-
factured with spurious or poisonous ingredients, contrary to
the statute. There is no statement in this statute requiring
that the defendant must knowingly keep such materials or li-
quors in his possession. It is not necessary that the State prove
that he knew that the spirits were adulterated or contained poi-
sonous ingredients. The duty is cast upon one who proposes
to sell whiskey as a beverage to know it is free from adultera-
tion and spurious or poisonous matter, or else he is responsible
under the statute.

It is not the purpose of the Court in charging the jury to re
view the testimony that has been presented, or even to attempt
to outline the evidence. You have all listened, apparently very
attentively, to the taking of the evidence and I have no doubt
you have excellent recollection of the testimony that has been
presented. The Court will content itself by merely stating some
of the principal contentions of each side, the State and the de-
fense, which have been presented here to you, or which may
be involved in the case.

It is the contention of State that this defendant did on the
30th day of June, 1919, obtain under the state law an excise
license to sell liquors at retail at a place maintained or owned
by him on the corner of Belmont and Wavery avenues, I think
it was, and that he, having applied for a license and secured it,
was offering himself as a person who would have charge of and
general supervision over the conduct of the place. It is con-
tended also by the State that there were no conditions substan-
tially changing the general situation up to and including the
dates concerning acts on which the testimony may have some
reference. The State further contends that this defendant did on
the 23rd day of December, 1919, while in possession and having
the control and management and with his knowledge, keep two
gallons of whiskey for barter and sale, and that these two gal-
lons were actually sold by his wife, who was at the time of his
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arrest” an agent acting for and on his behalf, to one Enderwies;
that Enderwies took the whiskey to his saloon and there his
partner and himself poured from time to time whiskey from the
two-gallon jug into this Exhibit S. 1, which was commonly desig-
nated and described throughout the trial as the *“working bot-
tle” of Enderwies in the “ Two Jacks” saloon; that Mr. Klein
drank some whiskey out of this bottle on Saturday, a glass or
two on the morning of Sunday, several glasses of whiskey from
five to seven or a little later Sunday evening, December 28th,
and that he died from the effects of that whiskey the next day.
It is the contention of the State that such small part of the liquid
as remained in the bottle was sufficient for a chemical test and
analysis and that it showed a trace of wood alcohol. It is the
contention of the State that the testimony of Dr. Kaplan shows
a beginning of a loss of eyesight at seven o’clock on the morn-
ing of Klein’s death, a severe and apparently griping pain in the
region of the abdomen, and that upon his death the autopsy dis-
closed a death caused by acute poisoning, because the stomach
lining and intestines, or perhaps only the stomach lining alone,
showed reddened and swollen condition, and upon examination
Dr. Edel found also a trace of wood alcohol. I do not under-
stand that the State contends that there is anything in the evi-
dence to show the quantity or proportionate part of wood al-
cohol, either in Exhibit S. 1 or in the parts of the body and the
organs of Kline which were removed by Dr. Warren, but that the
State does contend that there was some wood alcohol in the
organs of Kline and that there was some wood alcohol in the
bottle S. 1. Therefore, the contention of the State is that Solo-'S
mon kept in his possession two gallons of whiskey for barter”
and sale and that this whiskey had been theretofore adulterated \
or manufactured with spurious or poisonous ingredients and \
that you should draw the inference that this defendant is guilty (
and your verdict should be in accordance.

On that issue, the defense of the defendant is a denial, and
then the defendant relies upon the further proposition that the
law, which is entirely sound, as the Court has practically al-
ready stated to you, that whether or not this defendant has suc-
ceeded in showing to your satisfaction a complete denial, his
contention is that the State has failed to show that he is guilty
beyond a reasonable doubt. The testimony of the defendant
is that when wartime prohibition came in, or, rather, when pro-
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hibition came in, I do not think he mentioned wartime, he made
up his mind that he was going out of the business of selling
intoxicating liquors and while it is true that he retained the
building and bar and fixtures that it was only conducted for the
purpose of selling soft drinks, that is, liquors and things which
are not contrary to any restrictive legislation, and the de-
fendant also stated that he determined to go into the garage
business and he says that on October 29th he entered into a
contract with some persons to build a garage, and that contract
has been admitted in evidence, so that it will be before the jury,
and he says that he was busy and out of the place which was
formerly his saloon and was not in on the 23rd day of Decem-
ber at any time when Enderweis was there; he says
there was no liquor there kept for sale, there was no
whiskey there and there was no intoxicating or spirituous
liquors, or anything containing alcohol, except such as
might have been left over from the time when it was entirely
lawful to sell such goods and which he appropriated, and had
a right to appropriate, and keep as his own personal private pro-
erty connected with his home. The defendant also stated that the
bottle S. 3, which the State introduced in evidence as a bottle
found by one Freeman, a deputy collector for the United States,
was like a bottle of some cognac, or something that he had,
which was kept in his own private, separate, personal home,
as distinguished from his former saloon. He said it was not
under the bar. The defendant also introduced the testimony of
his wife, who says that there was no liquor there for sale; that
there was no whiskey there; that she did not sell Enderweis any
whiskey; that Enderweis himself came in with the jug and asked
for two gallons of whiskey and she said she would not sell it;
that he offered her $22 a gallon and she refused, first, as I un-
derstand her evidence, but it is for you to decide what it was and
what it means, that she did not have any such liquor, and, at all
events, would not sell it if she had, and that the upshot of the
matter was that Enderweis left the place saying that she would
be sorry for this, or words to that effect. The defendant also
presented the testimony of Dr. Ernest Ellsworth Smith, a phy-
sician, analytical chemist and toxicologist. I do not recall, but it
is for you to say whether or not he contradicted Dr. Edel. My
recollection is that he said that he could test five drops of liquor
as to whether or not it contained wood alcohol, and I do under-
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stand that he cited and referred to a test book where a certain
quantity, to which might be added distilled water, should be of
a certain bulk, in order to make a proper test, but there was
nothing said, as I recall it, on cross examination, by Dr. Smith
denying the capacity of a fully qualified analytical chemist to
analyze the contents of the quantity of the liquor which Dr. Edel
said he had in Exhibit S. 1. For these and many other reasons
the defendant contends that he has established a denial and,
at all events, whether he has or not, the State has failed to
prove that he is guilty beyond a reasonable doubt, and that
therefore your verdict should be not guilty.

The State contends that some of the vital points in the case
turn on whether or not it is true that Enderweis purchased two
gallons from Mrs. Solomon at the former saloon of this defend-
ant; that nothing has been shown to impeach the character and
forcefulness and truthfulness of the statement of the witness
Freeman as to where he did obtain the bottle Exhibit S. 3, ex-
cept the denial of this defendant; that the defendant’s announced
purpose, which is apparently shown by the garage and contract
to get out of the liquor business, was eventually not carried out,
because at a subsequent time it appeared that he had in his
possession many gallons of alcoholic liquor.

Gentlemen, it is for you to consider and weigh all the testi-
mony that has been presented before you and arrive at a con-
clusion. If you find beyond a reasonable doubt that this de-
fendant is guilty under the evidence, your verdict should be
guilty; otherwise, of course, it must be not guilty.

The defendant has presented to the Court—1 thought it was
twenty-two requests to charge, but I see another page has been
added after the signature of counsel for the defense; twenty-four
separate and distinct requests to charge.

“No. 3. The fact that in selling liquor of any kind the de-
fendant was committing an unlawful act, does not of itself render
him guilty of the charge in this indictment. The mere unlawful-
ness of selling liquor or having it in his possession contrary to
law, does not render him guilty of the charge in this indictment.”
I so charge you.

“No. 16. The defendant is not on trial for the death of
Edward Klein. The death of Klein is only evidential in this
case as tending to show that the beverage which he drank in
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Yaeger s place was adulterated with a poisonous ingredient, to
wit: wood alcohol. ¥ 1 so charge you.

20. The drinking of the same beverage by numerous other
persons at the same time that Klein drank it, without any in
jurious results, may be considered by the jury as a circumstance
in determining whether the beverage was in fact adulterated
with wood alcohol.” 1 so charge you. In this connection the
Court ought to say that it is not necessary that Klein died
solely as the result of taking into his system wood alcohol. If
the wood alcohol was found in his body and if it did come from
something that was kept by Solomon, then that is a circumstance
which may be taken into consideration by you in connection with
the responsibility of this defendant.

21. The defendant cannot be held criminally responsible
f°r the act of his wife, not committed in his presence and not
directed by him to be done.” 1 so charge you, and will add, how-
ever, that the defendant is not here charged under this indict-
ment, with the actual sale of any liquor denounced in the statute,
but he is charged with keeping that liquor in his possession for
barter or sale. The defendant would be responsible for what-
ever his wife might do on his behalf as his agent, or which is
done by her with his knowledge and consent,

“22. If the jury is satisfied that the defendant kept the two
gallons of whiskey named in the indictment in his possession,
even though it was adulterated with a poisonous ingredient, hut
if he forbade his wife to sell it, and if she did so without his
knowledge and consent and contrary to his instructions, this de-
fendant must be found not guilty.* I charge you that proposi-
tion with this modification: And that if you further find that
the said two gallons of whiskey was not actually kept by him
for barter or sale.

“23. The jury cannot consider the evidence that the defend-
ant was in possession of a quantity of whiskey within the
last two or three weeks as substantive proof of the truth of the
charge in this indictment.” Of course, gentlemen, you cannot
find the defendant guilty under this indictment for something
that is alleged to have taken place last December by any evi-
dence as to the kind or character of anything that was 7n his
possession during the last two or three weeks. 1 so charge you

“24. Evidence that the defendant has whiskey in his pos-
session at a time remote from the date named in this indictment
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cannot be considered by the jury in determining the guilt of
the defendant upon this indictment.”. I so charge you.
(The jury retires.)

Myr. Schoen. 1 ask you Honor to allow me an exception to the

refusal of the Court to charge each request specifically as re-
quested.

[The Court. Yes, a separate exception to each refusal to
charge as requested.
Exception allowed; let it be sealed, and it is signed and sealed
accordingly.
WM. P. MARTIN,
Judge.

Defendant’s counsel prays a general exception to the charge
gf the Court.

Exception allowed; let it be sealed, and it is signed and sealed
accordingly.
WM. P. MARTIN,
Judge.

DEFENDANT’S REQUESTS TO CHARGE.

1. In measuring the responsibility of the defendant in the
sale of the alleged beverage, he can only be charged with such
knowledge of its ingredients as he then possessed, or which he
reasonably ought to have known with the opportunities at his
command. Knowledge derived from subsequent events or autop-
sies, and unavailable or not, reasonably inferable at the time of
the alleged sale of the beverage, cannot be imputed to him.

2. If the jury have a reasonable doubt that defense has been
made out the defendant is entitled to the benefit of that doubt,
and the verdict should be not guilty.

3. The fact that in selling liquor of any kind the defendant
was committing an unlawful act, does not of itself render him
guilty of the charge in this indictment. The mere unlawfulness
of selling liquor or having it in his possession contrary to law,
cioes not render him guilty of the charge in this indictment.

4. Criminal intent is essential to constitute a crime.

5. In order to convict the defendant, it must be shown not
only that the defendant had the alleged adulterated whiskey in
his possession, but that he also knew that it was adulterated.

ID
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6. The ordinary principle that there must he a guilty mind
to constitute a guilty act, applies to this case.

7. Although the statute says nothing about knowledge, that
must be imported into the statute. Knowledge is, to a certain
extent, essential to the crime charged against the defendant.

8. In order to convict the defendant, the alleged adulterated
whiskey must have been found in the possession of the defend-
ant on his trial. If the defendant had parted with the possession
of the whiskey, and it was found in the custody of another as in
this case in the custody of Enderweis and Yaeger, the defendant
must be found not guilty.

9. In order to convict the defendant upon this indictment, the
alleged adulterated whiskey must be found while in the posses-
sion of the defendant.

10. Ignorance in point of fact, is in all cases of supposed of-
fense, a sufficient excuse.

11. To make the acts of the defendant criminal, there must
be both will and act entering into the transaction.

12. If the State has failed to prove, beyond a reasonable
doubt, that* the defendant knew, or reasonably ought to have
known, that the whiskey alleged to have been in his possession
was adulterated with wood alcohol, as alleged, your verdict should
be not guilty.

13. Criminality cannot exist without knowledge. Knowledge
of the defendant that the whiskey contained spurious and poison-
out ingredients, to wit, wood alcohol, is an ingredient necessary
to constitute his guilt; for without such knowledge the act
charged as a crime is innocent in its character; and the defend-
ant should be found not guilty.

14. The essence of a criminal offense is the wrongful intent,
without which it cannot exist.

Ib. A person who deals in and sells alcoholic beverages is
under no duty to make a chemical analysis to determine the in-
gredients thereof.

16. The defendant is not on trial for the death of Edward
Klein. The death of Klein is only evidential in this case as
tending to show that the beverage which he drank in Yaeger’
place was adulterated with a poisonous ingredient, to wit, wood
alcohol.
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that Klein died from the effects of the beverage which he drank
in Yaeger’s saloon, his death cannot he considered by the jury
as any evidence of the fact that the beverage obtained from
Solomon was adulterated with a poisonous ingredient.

18. The death of Klein cannot be considered by the jury as
conclusive evidence that what he drank in Yaeger s saloon was
adulterated with wood alcohol unless you are satisfied from the
evidence, beyond a reasonable doubt, that he died solely as a re-
sult of what he drank in Yaeger’s saloon.

19. In order to justify an inference that the beverage which
Klein drank in Yaeger’s saloon was adulterated with wood alco-
hol, the State must prove, beyond a reasonable doubt, that he
drank nothing or ate nothing adulterated at any other place. If
it fails so to do you are not justified in considering the death of
Klein as conclusive evidence that the beverage which he drank
in Yaeger’s saloon was adulterated with wood alcohol.

20. The drinking of the same beverage by numerous other
persons at the same time that Klein drank it, without any in-
jurious results, may be considered by the jury as a circumstance
in determining whether the beverage was in fact adulterated with
wood alcohol.

21. The defendant cannot be held criminally responsible for
the act of his wife, not committed in his presence and not
directed by him to be done.

22. If the jury is satisfied that the defendant kept the two
gallons of whiskey named in the indictment in his possession,
even though it was adulterated with a poisonous ingredient, but
if he forbade his wife to sell it, and if she did so without his
knowledge and consent and contrary to his instructions, this
defendant must be found not guilty.

23. The jury cannot consider the evidence that the defendant
was in possession of a quantity of whiskey within the last two or
three weeks as substantive proof of the truth of the charge in
this indictment.

24. Evidence that the defendant had whiskey in his possession
at a time remote from the date named in this indictment cannot
be considered by the jury in determining the guilt of the de-
fendant upon this indictment.

Unless the jury is satisfied, beyond a reasonable doubt,
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Motion in Arrest of Judgment.

ESSEX COUNTY COURT OF GENERAL QUARTER
SESSIONS.

Monday, June 14, 1920.

State
VSs.

Samuel .Solomon.

Before Hon. William P. Martin, Judge. .
Appearances as before stated.

Mr. Sghoen. In the case of State vs. Samuel Solomon, I de-
sire to move in arrest of judgment in this case on the following
grounds:

First, because the indictment upon which the defendant was
tried charged no crime, in that it does not set forth that the
whiskey named in the indictment was to be used as a beverage.

Second, because the constitutional rights of the defendant were
invaded by a trial without the indictment of the Grand Jury
charging a crime;

Third, because there is no verdict finding the defendant guilty
of any crime, and therefore, no judgment and sentence can be
imposed;

Fourth, because the constitutional rights of the defendant
will be invaded by the judgment and sentence in this case because
the defendant had not been convicted of a crime; and,

Fifth, because the indictment does not set forth an indictable
offense, for the same reason that it does not set forth that the
whiskey named in the indictment was to be used as a beverage.

The Court.  Motion denied.

Defendant’s counsel prays an exception to this ruling of the
Court.

Exception allowed; let it be sealed, and it is signed and sealed
accordingly.

WM. P. MARTIN,

Judge-
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Certificate of Court Stenographer.

State
VSs.

Samuel Solomon.

State of New Jersey,
County of Essex.

I, Harold T. Cook, the official stenographer of the Essex County
Court of General Quarter Sessions, Part I, do hereby certify that
the foregoing transcript contains the entire rocord of the pro-
ceedings and testimony taken by me at the trial of the case of
the State of New Jersey vs. Samuel Solomon, Wood Alcohol,
which trial was held bofore Hon. William P; Martin, Presiding
Judge of the Essex County General Quarter Sessions Court in
and for the County of Essex, and a jury, on Monday, May 24,
1920; Tuesday, May 25, 1920; Wednesday, May 26, 1920; and
Monday, June 14, 1920, at Newark, New Jersey.

HAROLD T. COOK.
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Certificate of Judge.

State

f vs.

Samuel Sol omon.

State of New Jersey, n.
County of Essex. ' f

I, William P. Martin, Presiding Judge of the Essex County
Court of General Quarter Sessions and the Judge who presided
over the aforesaid cause, certify that the above printed book
contains the entire record of the proceedings had upon the trial
of the said cause, and that the same is returned by the plainti-
in-error therein with the writ of error bringing up the hill of
exceptions signed and sealed in this cause.

WM. P. MARTIN,
Presiding Judge of the Essex County Court of
General Quarter Sessions.

Dated August 24, 1920.



125
Assignments of Error.

ASSIGNMENTS OF ERROR.
Filed September 30, 1920.

New Jersey Supreme Court

\ On Error to
State of New Jersey, I Essex Quarter
Sessions.

J—

vSs.

1 Assignments of
J Error.

Samuel Solomon.

Afterwards, to wit, on the return of the writ of error issued
in this cause, comes the said Samuel Solomon, by Edward Schoen,
his attorney, and says that in the record and proceedings afore-
said, and also in the matters recited and contained in the bill of
exceptions, and also in the giving of the verdict and the judgment
aforesaid, there is manifest error in this respect, to wit:

1. Because the Trial Judge erroneously refused to quash the
indictment.

2. Because the Trial Judge erroneously denied the motion
made in arrest of judgment.

3. Because the Trial Judge erroneously denied a motion to
direct a verdict of not guilty for the defendant.
4. Because the Trial Judge erroneously permitted the witness
Enderweis to be asked the following question:
“Q What did you do with if?”

5. Because the Trial Judge erroneously permitted the witness
Enderweis to be asked the following question:
“Q From what did you take it?”

6. Because the Trial Judge erroneously permitted the witness
Yeager to be asked the following question:
“Q Don’t you know there was some in the bottle when
you turned it over to the police?”
7. Because the Trial Judge erroneously directed the witness
Yeager to answer the following question after the defendant’s
counsel, as examining attorney, had withdrawn the question:

“Q Was that your idea in attempting to throw this
away?

40
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“ Witness. May 1 speak?

“The Court. Yes.

“Mr. Schoen. You can answer that yes or no.
“The Court. No, that is not proper.

“Mr. Schoen. 1 will withdraw the question.

“The Court. No, you cannot withdraw |he question.

“Mr. Schoen. 1 submit I have the right to withdraw
the question.

“The Court. You answer the question. When counsel
asks a question and instructs the witness to answer yes or
no, and the Court rules that his instruction is not proper,
he cannot then withdraw the question.”

8. Because the Trial Judge erroneously refused to permit

defendant’s counsel, as examining attorney, to withdraw the
following question put to the witness Yeager, before the witness
had answered same:
“Q Was that your idea in attempting to throw this
away?”
9. Because the Trial Judge erroneously permitted the witness
Lynch to be asked the following question:

“Q What occurred after you and Klein got in there?”

10. Because the Trial Judge erroneously admitted the fol-
lowing :
“Mr. Mott. He arrived at the City Hospital, Newark,

at or about 8:10 A. M., December 29th, and died at the
hospital at or about 3:30 P. M. the same day, that is the

29th.”

11. Because the Trial Judge erroneously permitted the witness
Freeman to be asked the following question:

“Q What did you do when you got there?”

12. Because the Trial Judge erroneously permitted the witness
Freeman to be asked the following question:
i‘Q Did you take anything away with you?”’

13. Because the Trial Judge erroneously admitted in evidence
the bottle and contents marked Exhibit S. 1.

14. Because the Trial Judge erroneously admitted in evidence
Exhibit S. 3 for identification and permitted it to be marked
Exhibit S. 3.

15. Because the Trial Judge erroneously admitted in evidence
Exhibit S. S.
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16. Because the Trial Judge erroneously permitted the witness
Dr. George L. Warren to he asked the following question:

“Q Just tell the Court and jury what you did; what
you found.”

17. Because the Trial Judge erroneously permitted the witness
Dr. Warren, to he asked the following question:

“Q Doctor, assuming that Klein was drinking Sunday
afternoon, was sick on Monday morning and the physician
called in found him to have extreme violent pains in the
stomach, stricken with blindness, taken to the hospital at
or about 8:15 Monday morning and died Monday after-
noon at about 3:15; with these facts before you, how
would you diagnose the case?”

18. Because the Trial Judge erroneously permitted the witness
Edel to be asked the following question:

“Q Now proceed to tell what you did?”

19. Because the Trial Judge erroneously permitted the witness
Edel to be asked the following question:

“Q What did you find?”

20. Because the Trial Judge erroneously refused to permit
the defendant to ask the witness Premo the following question:

“Q Now did Mr. Klein say anything about having
some liquor of his own make?”

21. Because the Trial Judge erroneously refused to permit
the defendant to ask the witness Premo the following question:
“Q Did he tell you who made it?”

22. Because the Trial Judge refused to permit the defendant
to ask the witness Premo the following question:

“Q Was he a heavy drinker?”

23. Because the Trial Judge erroneously refused to permit
the defendant to ask the witness Premo the following question:

“Q Did you know the habits of Mr. Klein for, say a
year before his death as to the saloons which he pat-

ronized ?”’
24. Because the Trial Judge erroneously refused to permit
the defendant to ask the witness Premo the following question:
“Q And did you and he keep it up all night?”

10
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25. Because the Trial Judge erroneously permitted the witness
Mrs. Solomon, to be asked the following question in cross ex-
amination :

“Q What did you do with that money you got, the
money you received for the beer you sold?”

10 -26. Because the Trial Judge erroneously charged the jury as
follows :

“The act in substance, is that “any person who shall
barter or sell, or keep in his possession for barter or sale,
any rum, brandy, wine or spirits of any kind that shall he
adulterated or manufactured with spurious or poisonous
ingredients of any description, shall be guilty of a mis-
demeanor. ”’

27. Because the Trial Judge erroneously charged the jury as
follows :

“It is therefore necessary for the State to prove, and
for you to find beyond a reasonable doubt, upon the
evidence, that this defendant did keep in his possession
for barter or sale, spirits of the kind alleged in the in-
dictment, to wit whiskey and that the same was then and
there adulterated, or had been manufactured with spurious
or poisonous ingredients, contrary to the statute.”

28 Because the Trial Judge erroneously charged the jury as
follows :

“It is not necessary that the State prove that he knew
that the spirits were adulterated or contained poisonous
ingredients. ’9

30 29. Because the Trial Judge erroneously refused to charge the

defendant’s first request to charge as follows:

“1. In measuring the responsibility of the defendant
in the sale of the alleged beverage, he can only be charged
with such knowledge of its ingredients as he then possessed,
or which he reasonably ought to have known with the
opportunities at his command. Knowledge derived from
subsequent events or autopsies, and unavailable or not
reasonably inferable at the time of the alleged sale of the
beverage, cannot be imputed to him.”’

40 30. Because the Trial Judge erroneously refused to charge

the defendant’s second request to charge as follows:

“2. If the jury have a reasonable doubt that the defense
has been made out the defendant is entitled to the benefit
of that doubt, and the verdict should be not guilty.”
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31. Because the Trial Judge erroneously refused to charge
the defendant’s fourth request to charge as follows:
“4. Criminal intent is essential to constitute a crime.

132. Because the Trial Judge erroneously refused to charge
the defendant’s fifth request to charge as follows:

5 In order to convict the defendant, it must be shown

not only that the defendant had the alleged adulterated

whiskey in his possession, but that he also knew that it
was adulterated.”

33. Because the Trial Judge erroneously refused to charge
the defendant’s sixth request to charge as follows:

“6. The ordinary principle that there must be a guilty
mind to constitute a guilty act, applies to this case.

3. Because the Trial Judge erroneously refused to charge
the defendant’s seventh request to charge as follows:
“7. Although the statute says nothing about knowl-
edge, that must be imported into the statute. Knowledge

is, to a certain extent, essential to the crime charged
against this defendant.”

35. Because the Trial Judge erroneously refused to charge
the defendant’s eighth request to charge as follows:

“8. In order to convict the defendant the alleged adul-
terated whiskey must have been found in the possession of
the defendant on his trial. If the defendant had parted
with the possession of the whiskey, and it was found in
the custody of another as in this case in the custody of
Enderwcis and Yeager, the defendant must be found not
guilty.”

36. Because the Trial Judge erroneously refused to charge
the defendant’s ninth request to charge as follows:

“9. In order to convict the defendant upon this in-

dictment, the alleged adulterated whiskey must be found
while in the possession ofethe defendant.”

37. Because the Trial Judge erroneously refused to charge
the defendant’s tenth request to charge as follows:
“10. Ignorance in point of fact, is in all cases of sup-
posed offense, a sufficient excuse.”

38. Because the Trial Judge erroneously refused to charge
the defendant’s eleventh request to charge as follows:

“11. To make the acts of the defendant criminal, there
must be both will and act entering into the transaction.”
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39. Because the Trial Judge erroneously refused to charge
the defendant’s twelfth request to charge as follows:

“12. If the State has failed to prove, beyond a reason-

able doubt, that the defendant knew, or reasonably ought

to have known that the whiskey alleged to have been in

his possession, was adulterated with wood alcohol as
alleged, your verdict should be not guilty.”

40. Because the Trial Judge erroneously refused to charge
the defendant’s thirteenth request to charge as follows:

“13. Criminality cannot exist without knowledge.
Knowledge of the defendant that the whiskey contained
spurious and poisonous ingredients, to wit, wood alcohol,
is an ingredient necessary to constitute his guilt; for with-
out such knowledge the act charged as a crime is innocent
in its character and the defendant should be found not
guilty.”

41. Because the Trial Judge erroneously refused to charge
the defendant’s fourteenth request to charge as follows:

“14. The essence of a criminal offense is the wrongful
intent, without which it cannot exist.”

42. Because the Trial Judge erroneously refused to charge
the defendant’s fifteenth request to charge as follows:
“15. A person who deals in and sells alcoholic bever-
ages Yis under no duty to make a chemical analysis to de
termine the ingredients thereof.”

43. Because the Trial Judge erroneously refused to charge
the defendant’s seventeenth request to charge as follows:

“17. Unless the jury is satisfied, beyond a reasonable
doubt, that Klein died from the effects of the beverage
which he drank in Yeager’s saloon, his death cannot be
considered by the jury as any evidence of the fact that
the beverage obtained from Solomon was adulterated with
a poisonous ingredient.”

44. Because the Trial Judge erroneously refused to charge
the defendant’s eighteenth request to charge as follows:

“18. The death of Klein cannot be considered by the
jury as conclusive evidence that what he drank in Yaeger’s
saloon was adulterated with wood alcohol unless you are
satisfied from the evidence, beyond a reasonable doubt,
that he died solely as a result of what he drank in Yaeger’s
saloon.”
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45. Because the Trial Judge erroneously refused to charge the
defendant’s nineteenth request to charge as follows:

“19. In order to justify an inference that the beverage
which Klein drank in Yaeger’s saloon was adulterated with
wood alcohol, the State must prove, beyond reasonable
doubt, that he drank nothing or ate nothing adulterated at
any other place. If it fails so to do you are not justified
in considering the death of Klein as conclusive evidence
that the beverage which he drank in Yaeger’s saloon was
adulterated with wood alcohol.”

46. Because the Trial Judge erroneously refused to charge

the defendant’s twenty-first request to charge as follows:

“21. The defendant cannot be held criminally respon-
ible for the act of his wife not committed in his presence
and not directed by him to be done.”

Wherefore said plaintiff-in-error, Samuel Solomon, prays that
the judgment and sentence aforesaid, by reason of the aforesaid
errors and all other errors appearing in the record and proceed-
ings aforesaid, and upon the giving of judgment and passing of
sentence aforesaid, be reversed, cancelled and held for nothing,
and that the said Samuel Solomon may be restored to all things
by him lost on occasion thereof.

EDWARD SCHOEN,
Attorney for Plaintiff-in-Error.

Service of a copy of the within assignments of error acknowl-
edged nunc pro tunc this 30th day of September, A. D. 1920.

J. H. HARRISON,
Prosecutor of Pleas.
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Specification of Causes and Reasons for Reversal.

SPECIFICATION OF CAUSES AND REASONS FOR
REVERSAL.

Filed September 30, 1920.

Plaintiff-in-error assigns the following reasons or causes for
the reversal of the verdict and judgment of the» conviction in
the above stated action, upon the whole record:

1. Because the Trial Judge erroneously refused to quash the
indictment.

2. Because the Trial Judge erroneously denied the motion
made in arrest of judgment.

3. Because the constitutional rights of the defendant were
invaded by a trial without the indictment of a Grand Jury charg-
ing a crime.

4. Because the indictment upon which the defendant was tried
charged no crime.

5. Because there is no verdict finding the defendant guilty of

any crime, and therefore no judgment and sentence can be
imposed.

6. Because the constitutional rights of the defendant were in
yaded by the judgment and sentence in this cause because the
defendant does not stand convicted of a crime.

7. Because the Trial Judge erroneously denied the motion to
direct a verdict of not guilty for the defendant.

8. Because the Trial Judge erroneously charged the jury as
follows:

“The act in substance, is that ‘any person who shall
barter or sell, or keep in his possession for barter or sale,
any rum, brandy, wine or spirits of any kind that shall he
adulterated or manufactured, with spurious or poisonous
ingredients of any description, shall be guilty of a mis-
demeanor. ’”

9. Because the Trial Judge erroneously charged the jury
follows:

“It is therefore necessary for the State to prove, and
for you to find beyond a reasonable doubt, upon the ev-
idence, that this defendant did keep in his possession for
barter or sale, spirits of the kind alleged in the indictment,
to wft, whiskey, and that the same was then and there
adulterated, or had been manufactured with spurious or
poisonous ingredients, contrary to the statute.”
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10. Because the Trial Judge 'erroneously charged the jury
as follows: .

“It is not necessary that the State prove that he knew
that the spirits were adulterated or contained poisonous
ingredients. ”

Said plaintiff-in-error, for the causes aforesaid, in addition to
the assignments of error, prays that the judgment aforesaid may
be reversed.

EDWARD SCHOEN,
Attorney for Plaintiff-in-Error.

Service of a copy of the within specification of causes and
reasons for reversal acknowledged nunc pro tunc this 30th day
of September, A. D. 1920.

J. H. HARRISON,
Prosecutor of Pleas.
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Opinion of Supreme Court.

OPINION OF SUPREME COURT.
Filed July 19, 1921.

NEW JERSEY SUPREME COURT.
February Term, 1921. 1°

The State of New Jersey,
Defendmit-in-Error,

vs.

Samuel Solomon,

Plaintiff-in-Error.

On Error to the Essex County Court of Quarter Sessions. 2&
Submitted March 23, 1921; decided July 18th, 1921.

Argued before Gummere, Chief Justice and Justices Bergen
and Katzenbach.

1. In an indictment under Section 98 of the Crimes Act it
will be presumed that whiskey in the possession of the defendant,
adulterated or manufactured with spurious or poisonous ingre-
dients, and kept for barter and sale, is so kept to be used as a
beverage, so that it is unnecessary to allege in the indictment that
it is kept for barter and sale to be used as a beverage. 30

2. In a statutory offense the defendant’s knowledge of all the
physical facts which go to constitute the offence is not essential
to guilt unless made so by the statute.

3. Where an act in general terms is made indictable by stat-
ute, in the absence of language in the statute or in the effect of
the law evincing a purpose to require the existence of a wrongful
intent, such intent need not be averred and proved.

Edward Schoen, for plaintiff-in-error.

J. Henry Harrison, Prosecutor of the Pleas, and Wilbur A. 40
Mott, Assistant Prosecutor of the Pleas, for defendant-in-error.

New Jersey State Library
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The opinion of the court was delivered by
Katzenbach, J.

The writ of error in this case is prosecuted to reverse the con-
viction of the defendant below in the Essex Quarter Sessions
upon an indictment found under Sec. 98 of the Crimes Act. The
defendant was the proprietor of a saloon in the City of Newark.
On December 23, 1919, one John P. Enderweis, who also kept a
saloon in the same city, went to the defendant’s place of busi-
ness and purchased two gallons of whiskey which he took to his
saloon. Enderweis then sold to a customer, Edward Klein, four
or five drinks of the whiskey purchased from the defendant. The
bartender of Enderweis also sold to Klein some of this whiskey.
After drinking the whiskey, Klein suffered excruciating pain,
lost his sight, and died the following day. An autopsy showed
that his death was due to wood alcohol poisoning.

The first ground alleged for reversal is the refusal of the Trial
Court to quash the indictment. The granting or refusal of such
a motion is a matter of judicial discretion and not subject to re-
view by writ of error. State vs. Riggs, 92 N. J. L. 575. The
same questions raised on the motion to quash were raised upon
motions to direct a verdict and in arrest of judgment which were
denied by the Trial Court and to which denials exceptions were
taken, so that the questions raised on the motion to quash are
properly before this court for review upon these exceptions and
will be considered.

The first contention is that the indictment which alleges that
the defendant “ did keep in his possession for barter and sale,
certain spirits, to wit, two gallons of whiskey, which had been
then and there adulterated with spurious and poisonous in-
gredients, to wit, wood alcohol, contrary to the form of the stat-
ute in such cases made and provided,” should aver that the de-
fendant had the alleged adulterated spirits in his possession to
be used as a beverage. The section of the statute under which
the indictment was framed is as follows:

“ Any person who shall manufacture, or import already
manufactured, or barter or sell, or keep in his possession
for barter or sale, any rum, brandy, wine or spirits of
any kind, or any other liquid of which distilled spirits of
any kind shall form a component part to be used as a
beverage, that shall be adulterated or manufactured with
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spurious or poisonous ingredients of any description, shall
he guilty of a misdemeanor.”

We think the defendant’s position in this respect is untenable.
Where rum, brandy,,wine or spirits of any kind is kept for bar-
ter or sale, we are of the opinion that it is presumed to be so
kept to be used for beverage purposes, and that it is only in the
case where the liquid of which distilled spirits of any kind forms
a component part that the indictment must allege that the liquid
is kept for barter or sale to be used as a beverage. There are
liquids of which distilled spirits form a component part, such for
example as liniment, which are kept for barter or sale as such,
and it was for the protection of vendors of such wares that the
words “to be used as a beverage” were inserted in this clause
of the statute. It is only when such liquids are kept for barter
or sale to be used as a beverage that the vendors are brought
within the statute. In adopting this construction of this statute
we think the Trial Court ruled correctly.

It is further contended in behalf of the defendant that there
is no averment in the indictment that the defendant knew that
the whiskey was adulterated with a poisonous ingredient. This
is not necessary. In statutory offences the defendant’s knowledge
of all the physical facts which go to constitute the offence is not
essential to guilt unless made so by the statute. Waterbury vs.
Newton, 50 N. J. L. 534. We think the defendant’s knowledge
of adulteration under this statute not essential to guilt and tha,t
the ruling of the Court in this respect was proper.

The third ground alleged is that there is no averment in the
indictment of an intent on the part of the defendant. This was
unnecessary. This case belongs to that class of cases where an
act in general terms is made indictable by statute. In such a
case in the absence of language in the statute or in the effect
of the act evincing a purpose, to require the existence of intent,
a wrongful intent need not be shown and consequently need not
be averred. Halstead vs. State, 41 N. J. L. 552.

It is also insisted in behalf of the defendant that the case is
barren of evidence establishing the guilt of the defendant. This
insistment is in part based upon the fact that the sale of the whis-
key to Enderweis was not made by the defendant who was in-
dicted and convicted, but by the defendant’s wife. While the tes-
timony is that Mrs. Solomon made the sale, yet the evidence

30
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shows that the defendant held the license for the saloon; that
he was present while Enderweis was on the premises; that he
knew his wife was tending bar and selling liquor; that the pro-
ceeds of the sale to Enderweis was placed in the cash register
and came into the possession of the defendant. This evidence
would justify a jury in finding that Mrs. Solomon was the defend-
ant’s agent. It was only necessary for the State to prove that the
adulterated whiskey was in the defendant’s possession for bar-
ter and sale.

The Trial Court submitted all the evidence under proper in-
structions to the jury. The question to be determined was one
of fact. We think the evidence referred to ample to justify the
verdict that the defendant kept in his possession for barter and
sale whiskey containing poisonous ingredients.

There are several other assignments of error which deal with
the charge of the Court, the refusal of the Court to charge cer-
tain requests and the admission of evidence alleged to be il-
legal. We have examined the questions presented by these as-
signments, and find no error prejudicial to the defendant in the
rulings of the Trial Court.

The judgment below is affirmed with costs.
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Remittitur.

REMITTITUR.
Filed July 21, 1921.

NEW JERSEY SUPREME COURT.
10

The State of New Jersey,
Defendant-in-Error,
On Error.

VSs. ..
Remittitur.

Samuel Solomon,

Plaintiff-in-Errcr.

This cause having been submitted at the February Term, nine-
teen hundred and twenty-one, of this court, by J. Henry Har- 20
rison, Esq., and Wilbur A. Mott, Esq., attorneys for defendant-
in-error, and Edward Schoen, Esq., attorney for plaintiff-in-
error, and the Court having considered the same and finding no
error in the record and proceedings in the Essex County Court

of Quarter Sessions,
It is thereupon ordered and adjudged that the judgment of
'the Essex County Court of Quarter Sessions removed by the writ
t of error in this cause, be affirmed with costs, and that the record
be remitted to the Essex County Court of Quarter Sessions”to
be proceeded with in accordance with this judgment and the prac- 30
tice of said court.

Entered July 21, 1921,

On motion of

J. HENRY HARRISON,
Prosecutor of the Pleas.
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ASSIGNMENT OF ERROR.

Filed September 7, 1921.

NEW JERSEY COURT OF ERRORS AND APPEALS.

1
The State of New Jersey,
Defendant-in-Error, On Error
V. Assignment
Samtjel Solomon, of Error.

Plaintiff-in-Error.

Afterwards, on the return day of the writ of .error issued in
this cause in the Court of Errors and Appeals in the last reso
in all causes of the State of New Jersey, comes the said Samuel
Solomon, plaintiff-in-error, by Edward Schoen, his attorney,
and says that:

In the record and proceedings aforesaid, and also in the mat-
ters recited and contained in said bill of exceptions, and also in
the giving of the verdict and judgment aforesaid, there is mani-
fest error in this, to wit:

1. Because the Supreme Court affirmed the verdict and judg-
ment aforesaid, whereas the said verdict and judgment should
have been reversed.

Therefore said plaintiif-in-error, Samuel Solomon, prays that
the judgment and sentence aforesaid, by reason of the aforesaid
errors, and all other errors appearing in the record and proceed-
ings aforesaid, and upon the giving of judgment and passing of
sentence aforesaid, be reversed, cancelled and held for nothing,
and that the said Samuel Solomon may be restored to all things
by him lost on occasion thereof.

EDWARD SCHOEN,
Attorney for Plaintiff-in-Error.
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The State of New Jersey,
Defendant-in-Error,
On Error to the
Supreme Court.

VS.

Samuel Solomon,

Plaintiff-in-Error.

BRIEF FOR DEFENDANT-IN-ERROR.

The indictment in this case was founded upon Section

98 of the Crimes Act of 1898. This section reads as fol-
lows:

“98. Any person who shall manufacture, or im-
port already manufactured, or barter or sell, or
keep in his possession for barter or sale, any rum,
brandy, wine or spirits of any kind, or any other
liquid of which distilled spirits of any kind shall
form a component part to be used as a beverage,
that shall be adulterated or manufactured with
spurious or poisonous ingredients of any descrip-
tion, shall be guilty of a misdemeanor.”

The indictment (p. 3) contained two counts:

The first count charges that Samuel Solomon * * *

“unlawfully did keep in his possession for barter
and sale, certain spirits, to wit, twenty gallons of
whiskey, which had been then and there adulter-
ated with spurious and poisonous ingredients, to
wit, wood alcohol.”

The second count is in the same form as the first count,
except that the word “ manufactured” is substituted for
the word “ adulterated.”

Samuel Solomon was a saloon-keeper at 210 Belmont
avenue Newark (p. 8).



John P. Enderweis testified that he and John Yeager
conducted a saloon at 703 Hunterdon street, Newark;
that on December 23d, then last, he went to Solomon’s
saloon and purchased two gallons of whiskey for $22 a
gallon. When Enderweis entered the saloon Samuel
Solomon was there. Solomon and his wife were both
behind the bar when he got there (p. 10, 1 45).

Enderweis had a few drinks which were served by Mrs.
Solomon. Solomon was behind the bar. Solomon re-
mained in the saloon five or ten minutes. Enderweis says
(p. 16, 1. 25):

“] seen him leave the door. He was in the rear
of the bar and he went out; where he went I do

not know. [ waited for half an hour for him. I
asked for him.”

Enderweis says (p. 16, 1, 15):

“ After waiting half an hour I asked for Mr.
Solomon. I knew he was not behind his bar, and I
did not know whether he was in the building. I
asked her if she would sell me some whiskey. She
agreed to give me some. * * * She told me it
was the same I was drinking.” He got the whis-
key in a two-gallon jug and took it back to his
place of business (p. 12). At the time he bought
this whiskey Enderweis had no whiskey in his
saloon (p. 13).

On Saturday afternoon, after he got this whiskey, En-

derweis sold Edward Klein four or five drinks of the same
whiskey he purchased from Solomon (p. 14).

Molly Solomon, the wife of the defendant testified (p.
105), that Enderweis came to the saloon, offered her $22
a gallon for whiskey, but said she did not sell him any-
thing. She testifies (p. 108) that when she was behind
the bar she sold beer, and said that before prohibition
came in she sold everything. The money she took in
while behind the bar she gave to her husband. “I col-



lected the money; I gave it to my husband. I didn’t go
out and spend it” (p. 109, 1 22).

“Q But the money you received for selling beer
and cigars and other things you sold you turned it
over to your husband that he could pay the bills
with? A 1 certainly did, yes, sir” (p. 109, 1. 30).

John G. Yeager, testified that on Saturday following
the 23d, he sold some of the Solomon whiskey to Edward
Klein (p. 25). He says (p. 26) that on Monday morning
Mr. Reilly told him something about Klein. He got
excited and threw away the whiskey that was left in the
working bottle, but there was some whiskey left in the
bottle.

Dr.Benjamin Kaplan was called in on Monday morning
to attend Klein. He says (p. 47):

“I found him lying on his bed, partly dressed; he
seemed to be in excruciating pain and he complained
of loss of sight and extreme pain in the abdomen;
he was so tender, and in so much agony that I
really could not examine him thoroughly; I re-
lieved his pain by hypodermic injections of mor-
phine and ordered him removed to the hospital im-
mediately. # * * 1 thought that he was suffer-
ing from some form of poisoning, but I could not
make out exactly what it was.”

Dr.Warren, the county physician, performed an autopsy

on Klein, and testified (p. 67) that, in his opinion, on the
facts of the case, Klein died of wood alcohol poisoning.

Dr. Albert E. Edel, the chemist, testified that he was
present at the autopsy, removed and took with him some of
Klein’s organs, and made a chemical analysis of them, and

found in the stomach and stomach contents, wood alcohol
(p. 77, 1. 15).

Dr. Edel further testified that he analyzed the contents
of Exhibit S. 5, and says (p. 76, 1. 40):
“The sample contains 38 per cent, of absolute

alcohol, by weight, of which 70 per cent, of the al-
i cohol per cent, is wood alcohol.”



Exhibit S. 5 contained the whiskey that remained in
the working bottle after Yeager had emptied it, and out
of which he poured the whiskey which Klein drank.

Subject to its relevancy, it was admitted (p. 41) that
Edward Klein was taken to Newark City Hospital at or
about 8:10 A. M., December 29, and that he died at the
hospital at or about 1:45 P. M. on the same day.

The case comes up on a strict bill of exceptions and the
entire record under the 136th section. There are forty-
six assignments of error and ten specifications of causes
for reversal.

We will take up the various points argued by counsel
for plaintitf-in-error in the same way in which he discusses
them in his brief.

POINT 1.

This point alleges error in the refusal of the Court to
quash the indictment.

The motion to quash was based upon three grounds. A
fourth ground is stated, but is the same in substance as
the third.

First, that the indictment does not set out an indictable
offense against the defendant; there is no allegation that
he kept the alleged adulterated whiskey in his possession
to be used as a beverage.

Second, there is no averment that the defendant knew of
the fact alleged.

Third, there is no averment of an intent upon the part
of the defendant.

The motion to quash was denied.
We respectfully submit that the motion to quash was
properly denied.

A careful reading of Section 98 of the Crimes Act will
shew that the words “to be used as a beverage” refer to



the word “liquid,” and not to the first branch of the
section. We think that Section 98, so far as the words “ to
be used as a beverage” is concerned, should be construed
by the same rule that has been affirmed in the construction
of Section 66 of the Crimes Act.

“It has long been settled that the exception con-
tained in Section 66 of the Crimes Act does not re-
late to the first branch of the section, which pro-
hibits the sale of any vinous, spirituous, or other
ardent spirits, but only to the second branch, which
prohibits the sale of ‘any composition of which any
of said liquors shall form the chief ingredients.’”

State v. Terry, 43 Vr. at 382;

Townley, ads. State, 3 Harr. 311;
State v. Marks, 36 Vr. 84.

The liquors mentioned in the first branch of Section 98
are presumed to be for beverage purposes, while the
“other liquid of which distilled spirits of any kind shall
form a component part,” may or may not be for beverage
purposes, and therefore, the words, “to be used as a
beverage,” relate only to the words “other liquid.”

The second ground on which the motion to quash is
based is, that there is no averment that the defendant
knew of the alleged fact, to wit, that the whiskey was
adulterated with a poisonous ingredient, and the third
ground is, that there is no averment of an intent on the
part of the defendant.

As to the second ground, we say that the 98th section
does not make knowledge a part of the crime. Indeed,
if the defendant knew that the whiskey he sold contained
a poisonous ingredient, and death resulted from drinking

it, he would have been guilty of murder in the first degree
under the statute.

Knowledge is not an element in this crime.
Vandergraft v. Meihle, 37 Vr. 92;
Waterhury v. Newton, 21 Vr. 534;
Tomlinson v. Armour, 74 N. J. L. 274.
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As to the third ground, we submit that it was not neces-
sary to aver any other intent than that set out in the
statute. The statute says, “keep in his possession for
barter and sale.”

The indictment charges that the whiskey kept in pos-
session was *for barter and sale.’’ The statute does not
make intent an element of the offense, ?and therefore it
was not necessary to aver a special intent m the indict-
ment. *

Hoisted v. State, 12 Vr. 552;
State v. Kuehnle, 56 Vr. 221 at 225.

We respectfully submit that there was no error in deny-
ing the motion to quash.

POINT II.

This point alleges error in the refusal of the Court to
direct a verdict at the conclusion of the case (p. 111).

The motion was based on the following grounds:

First, there is no evidence tending to establish the guilt
of the defendant.

Second, the evidence is insufficient to sustain the charge
contained in the indictment.

Third, because the constitutional rights of the defendant
are invaded by trial without indictment by the jury charg-
ing the crime.

Fourth, that the indictment charges no crime because it
does not set forth that the whiskey alleged was to be used
as a beverage.

Treating points one and two as being substantially the
same, we insist that there was sufficient evidence to sus-
tain the charge that the defendant had this whiskey in
his possession for barter and sale. The evidence fully
establishes that Molly Solomon acted as his agent in his
saloon behind the bar for the sale of his goods.
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Solomon was present when Enderweis entered the saloon
and Mrs. Solomon was then behind the bar. She testified
that the money she received for what she sold she turned
over to him. She was there for the purpose of selling his
wares, and he acquiesced in her doing so. She sold to
Enderweis whiskey that he had in his possession for barter
and sale.

The indictment does not charge Solomon with selling
this whiskey to Enderweis, but does charge him with haw
ing it in his possession for barter and sale. It therefore,
became a jury question whether or not the whiskey he
had in his possession was for barter and sale.

The Court charged the jury as follows (p. 114):

“It is, therefore necessary for the State to prove,
and for you to find, beyond a reasonable doubt, upon
the evidence, that this defendant did keep in his
possession for barter and sale spirits of the kind
alleged in the indictment, to wit, whiskey, and that
the same was then and there adulterated, or had
been manufactured with spurious or poisonous in-
gredients, contrary to the statute.”

The sale to Enderweis was relevant only as evidence
that the defendant did have this adulterated whiskey in
his possession for barter and sale; and, under the evidence,
this was a jury question.

The third and fourth points are covered by our argu-
ment on the motion to quash.

Counsel for the plaintiif-in-error, in his brief, oh page
10, says:

“The State contends that the possession of the
alleged liquor by Mrs. Solomon and the sale of the
same by her, may be criminally chargeable to the
defendant on the theory of agency, in holding the

defendant criminally accountable for the acts of
Mrs. Solomon. ”’

The State makes no such contention. The contention of
the State is, that the defendant,’ Samuel Solomon, had this

whiskey in his possession for barter and sale. If he did
so have it, the crime was complete. The State points to



the fact that his agent and bartender, Molly Solomon, sold
the whiskey to Enderweis as evidence of the fact that he
had the whiskey in his possession for barter and sale.

Solomon, himself, testified (p. 98, 1. 20), that when he
was away his wife took care of the saloon. She denied
that she sold whiskey to Enderweis. We therefore urgent-
ly insist that it was for the jury to determine, first,
whether she did in fact sell it to Enderweis, and if they
found that she did, then it was for the jury to determine
whether or not she in fact sold to Enderweis whiskey
which the defendant Solomon kept in his possession for
barter and sale.

It is also urged in the brief of counsel for the plain tiff-
in-error (p. 14), that the motion to direct a verdict should
have prevailed upon the ground that there was no proof-
that the defendant had in his possession two gallons of
whiskey, as alleged in the indictment.

Enderweis asked for two gallons of whiskey. He was
sold two gallons of what was represented to him to be
whiskey.

“In this state of the case, the jury was justified
in finding that the liquor sold was what it was in-

ferentially represented to be.”
State v. Marks, 36 Vr. p. 87.

We respectfully insist that there was no error in deny-
ing the motion to direct a verdit.

POINT III.

This point alleges error in the denial of the motion in
arrest of judgment (p. 122).

The motion in arrest of judgment was based upon five
grounds.

All these grounds are covered by the argument on the
motion to quash.,,



POINT 1IV.

This point alleges error in the charge, and is based on
Assignments 26 and 27, and Specifications 8 and 9.

The questions involved in the portion of the charge set
out in these assignments and specifications is the same
question that we dealt with on the motion to quash.

We respectfully submit that there is no error in the
portions of the charge set out in these assignments and
specifications.

POINT V.

This point alleges error in the refusal of the Court to
charge the defendant’s second, eighth and ninth requests,
and is based on Assignments 30, 33, 35 and 36.

Assignment 30 deals with the second request to charge,
which is as follows (p. 18.):

“2. If the jury have a reasonable doubt that the
defense has been made out, the defendant is entitled
to the benefit of that doubt and the verdict should
be not guilty.”

Whether or not the principle stated in this request is
sound law, as applied to self-defense, it certainly is not
a sound principle of law, generally, where self-defense is
not involved. The State must prove the defendant’s guilt
beyond a reasonable doubt. The defendant is not required
to prove his innocence beyond a reasonable doubt.

The charge of the Court on the question of reasonable
doubt will be found on page 112, and we submit that that

portion of the charge correctly stated the legal principle
involved.

Assignment 33 is based on the sixth request to charge,
and is as follows:

“6. The ordinary principle that there must be a

uilty mmd to constitute a guilty act, applies to
is case” (p. 18).
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If the defendant had adulterated whiskey in his posses-
sion for barter and sale, the crime was complete, regard-
less of whether he had a guilty mind, or not. This is a
purely statutory offense. Any violation of the statute
constitutes the crime regardless of the defendant’s state
of mind, if the act constituting the crime was voluntarily
committed. y

The statute does not make intent an element of offense,
and therefore it was not necessary to aver or prove a
special intent beyond having in possession for barter and
Sctlc

Halsted v. State, 12 Vr. 552;
State v. Kuehnle, 56 Vr. 221, at 235.

Assignments 35 and 36 relate to the refusal of the Trial
Judge to charge the defendant’s eighth and.ninth requests
to charge, which were as follows:

*I8. In order to convict the defendant, the al-
leged adulterated whiskey must have been found in
the possession of the defendant on his trial. If
the defendant had parted with the possession of the
whiskey, and it was found in the custody of Ender-
weis and Yeager, the defendant must be found not
guilty.”

“9 In order to convict the defendant upon this
indictment, the alleged adulterated whiskey must be
found while in the possession of the defendant.

We respectfully submit that the principle involved in
these requests to charge is not sound. The statute pro-
hibits not only the sale, but the keeping in possession for
barter and sale. We have two distinct offenses. The sale
does not wipe out the offense of keeping in possession for
barter and sale, but is evidence that the whiskey was kept
in possession for barter and sale. The fact that the defend-
ant parted with the possession of the whiskey, was evi-
dence that he had kept it in his possession for barter and
sale. The offense denounced in the statute is not keeping-
adulterated whiskey in possession, but rather in keeping
it in possession for barter and sale; and, as we have above
pointed out, the sale of the whiskey and the parting with
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the possession of it, was evidence that the defendant had
kept it in his possession for barter and sale.

Assignments 32 and 34 relate to the refusal of the Court
to charge the defendant’s fifth and seventh requests to
charge, which were as follows :

“S5. In order to convict the defendant, it must
be shown, not only that the defendant had the al-

leged adulterated whiskey in his possession, but
that he also knew that it was adulterated.”

“7. Although the statute says nothing about
knowledge, that must be imported into the statute.
Knowledge is to a certain extent essential to the
crime charged against the défendant.”

Each of these requests involves the proposition that
knowledge was an essential element of the offense. As we
have already pointed out on the motion to quash, neither
knowledge nor specific intent is involved in this statute.
If the defendant knew that the whiskey he sold contained
poisonous ingredients, and death resulted from drinking
it, he would have been guilty of murder in the first degree,
under the statute.

POINT VL

This point alleges error in the admission of illegal evi-
dence, and is based on Assignments 4, 5, 7, 9 10 11 12
13, 14, 15, 16, 17, 18, 19 and 25.

Assignment 4 relates to a question asked of Enderweis
(p. 11, 1 25), as follows:

“Q What did you do with it?”

This question related to the whiskey Enderweis bought
of Mrs. Solomon, and was proper.

The answer was (p. 12, 1. 11):
I took it back to the place of business.”

Assignment 5 relates to the question asked of Ender-
weis (p. 13, 1 10), and was for the purpose of showing
that he sold some of the Solomon whiskey to Klein.
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Assignment 7 is a question asked on cross examination

of Yeager (p, 30,1 25), as follows: 5
“Was that your idea in attempting to throw tlns
away?”’

What occurred with reference to this question is set out
on page 30, and we respectfully insist that, under the cir-
cumstances there set out, counsel was not entitled to with-
draw the question. The answer of the witness will he
found on page 31, line 12, as follows:

“I threw the whiskey out because I suppose it
was on account of the evidence, through the ex-
citement of the moment.”

Whether or not counsel was entitled to withdraw the
question, we submit that this answer did not in any way
harm the defendant. Both before and after this question
was put to the witness he answered.other questions ot
like import.

Assignment 9 relates to a question asked of the witness
Lynch, who went to Enderweis’ saloon with Klein (p. 3
1. 45), and was for the purpose of showing that Klein
drank whiskey, which the testimony shows was the solo-
mon whiskey.

Assignment 10.

The record shows (p. 41, 1. 28), that counsel made an
admission, subject to its relevancy, that Klein was taken
to the City Hospital, and died.

We submit that this admission was relevant, because the
State followed it by showing that an autopsy was per-
formed on Klein, and a chemical analysis made of the

stomach contents and organs, and that they contained
wood alcohol.
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Assignments 11 and 12.

Assignment 11 is based on a question asked the witness
Freeman (p. 52, 1. 19), and Assignment 12 is based on a
question asked of the same witness (p. 53, 1 32).

We respectfully submit that this evidence was properly
admitted for the reasons stated by the Court on pages 62
and 63.

The State insisted that the whiskey found behind Solo-
mon’s bar on the 27th was part of the same whiskey that
he had on the 23d and sold to Klein; and if the jury so
found, it was competent, because the. State proved that
the whiskey found on the 27th contained wood alcohol.

Assignments 13, 14 ana 15 relate to the admission in
evidence of various samples of the whiskey Solomon sold
to Enderweis, or that were taken from Solomon’s saloon.

We submit that these exhibits were properly admitted
for the purpose of proving that the whiskey he had in
his possession for barter and sale contained a poisonous
ingredient, to wit, Wood alcohol.

Assignments 16 ana 17 relate to questions that were

asked Dr. Warren, the County Physician, who performed
the autopsy.

The question involved in Assignment 16 will be found
on page 65, line 2, and the question involved in Assignment
17 will be found on page 67, line 1.

We submit that both of these questions were proper.
Assignments 18 anda 19 are based on questions asked
Edel, the chemist.

The question involved in Assignment 18 will be found
on page 75, line 40, and the question involved in Assign-
ment 19 will be found on page 77, line 17.

We submit that both of these questions were proper as
eading to proof that the whiskey sold to Enderweis con-
tained a poisonous ingredient, to wit, wood alcohol.

Assignment 25 is based on a question asked Mrs. Solo-
mon (p. 109, 1. 10).
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The purpose of this question was to show that she was
acting as the bartender and agent of Solomon in the sale of
whiskey which he had in his possession fGr barter and
sale.

We respectfully submit that there was no error in the
submission of the aforesaid testimony.

1,
POINT VII.

This point alleges error in the exclusion of legal evi-
dence, and is based on Assignments 20, 21, 22, 23 and 24.

These assignments are based on the exclusion of ques-
tions asked the witness Premo on his direct examination.
Premo was called as a witness for the defense. Premo
was allowed to testify (p. 88, 1.732),.that Klein was “a
pretty free drinker.”

The first excluded question will be found on page 87,
line 8; the second on the same page, line 35; the third on
page 88, line 11; the fourth on page 88, line 39; the fifth
on page 89, line 30. %

As to these questions we say, generally, they were in-
competent. It was immaterial whether Klein was a heavy
drinker, or not. None of these questions related to his
drinking on the 23d of December. In the second place,
most of these questions are decidedly leading.

We therefore respectfully submit that there was no
error in the exclusion of these particulars.

On the whole case, we respectfully insist that there was
no error in the record and that the judgment below should
be affirmed.

Respectfully submitted,

J. H. HARRISON,
Prosecutor of the Pleas.

WILBUR A. MOTT,
Assistant Prosecutor.
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BRIEF OF PLAINTIFF-IN-ERROR.

Facts.

The indictment against the defendant alleged that he
“unlawfully did keep in his possession for barter and
sale, certain spirits, to wit, two gallons of whiskey, which
had been then and there adulterated with spurious and
pomonous ingredients, to wit: wood alcohol.” And fur-
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(Cas<i9 p- 14). Cross examined on this phase of the case, Ender-
weis testified as follows (Case, p. 15):

0 What time of day did yon come to the saloon. A
It was between'two "and four,to the best of my knowl-

e Q How long did Solomon stay there after yon got
there? A Five or ten minntes. )

Q And dnring that five or ten minntes did yon talk to
him ahont hnying any whiskey for yonr saloon7 A
not speak with Mr. Solomon at all. ye

O Hid yon see Mr. Solomon go away? A 1 seen him
leave the door; he was in the rear of the bar and he went
ont; where he went I do not know; I waited about halt an
honr for him and I asked for him.

Q After yon saw. him go ont yon waited a halt nour
before yon talked to Mrs. Solomon again? A No.

Q Up to that time did yon mention anything about
wanting to buy two gallons of whiskey? A No.

Q And it was after Mr. Solomon had been away tor
half an honr that yon broached the subject to Mrs. Solo-
mon? A I should judge it was about half an hour.

Q Ho von remember exactly what yon said to her
about buying whiskey? A My exact words I could not
repeat.

Q Well, about the substance. A 1 asked her for Mr.
Solomon, and she said he was ont.

Q Why did yon ask her for Mr. Solomon when yon
saw him go out and knew he had been ont a half hour?
A I thought he would come back.

Q After that yon broached the subject of buving whiskey
to Mrs. Solomon, von don’t want to say now that you
asked for Mr. Solomon? A After waiting half an hour
I asked for Mr. Solomon. I knew he was not behind his
bar, but I did not know whether he was in the building.

Q Isn’t it the fact that you wanted to make sure he
was out of the building? A Well, not exactly.

Q You didn’t want to ask for any whiskey while Mr.
Solomon was there, did you? A Well, I would have
asked him.

Q You had an opportunity when he was there, and you
didn’t take it? A Well, I didn’t think he was going out.

Q You did not think you would get it from him? A
Well, not exactly, no.

Q What do you mean by not exactly? A 1 did not
know whether he would or not.

Q But you knew Mrs. Solomon would? A 1 thought
she would.

Q And you thought Mr. Solomon would not let you
have any? A Well, I did not just exactly think that
(Case, p. 16).



Q You never talked to Samuel Solomon about buying
any whiskey at any time from him? A No, sir.

Q And you have been in his saloon several times? A
Yes, sir.

Q Never broached the subject at any time? A No,
sir; I could never catch him there; he would be in there
and out.

Q Mr. Solomon has not been in the saloon to your
knowledge when you have been down there? A Not in
the afternoon when I went there, no.

Q So that you never asked him to sell you any whis-
key, and he hag never offered to sell you any? A Mr
Solomon, no.

Q You never told Solomon about it? A No, sir.
Q You never told him you got some whiskey in his
place from his wife until the trouble came on? A No.
The defense was a denial. Mr. Solomon, the defendant, de-
nied the allegations of the indictment. He showed that some
time before the date alleged in the indictment he had prepared
to go out of the saloon business ; that he had actually begun the
erection of a garage (Case, p. 97), and that the construction of
this garage took up almost his entire time, and that he had spent
no time in his saloon. That when the prohibition laws became
operative, he removed some bottles of cognac and brandy from
ns saloon, and removed them to his living apartment. That he
told his wife not to sell any liquor to anybody, and not to sell
anything at all (Case, p. 99). On cross examination of the de-
fendant, the following questions were asked:
Q Did you ever tell your wife to sell any liquor to any-

body? A No, sir; I told her she should not sell it; she
should not sell nothing at all.

Q If she did sell any she did it without vour knowl-
edge and consent and direction? A If she did so 1

on t know anything at all; I told her plainly she should
not sell anything to anybody.

Q If she did sell, she sold it without your direction to
18 that ri*t? A Yes,'sir; I don’t know she did

Q You told her not to? A Yes, not to (Case, p. 99).

The defense also claimed that the indictment failed to charge
the commission of a crime.



Specification of Errors Relied On.

1. The refusal of the Trial Judge to quash the indictment.
2. The denial of the motion in arrest of judgment.

3. The refusal of the Trial Judge to direct a verdict of not
guilty in favor of the defendant.

4. The admission of improper evidence.

Exclusion of evidence.

Because the Trial Judge erroneously charged the jury.
The refusal to charge as requested.

The violation of the constitutional rights of the defendant
by a trial and judgment without the indictment of a Grand Jury
charging a crime.

9. The violation of the constitutional rights of the defendant
in imposing judgment and sentence without the verdict of a jury
finding the defendant guilty of a crime.

® N o w

POINT 1.
The Court erred in denying the motion to quash the indictment.

The offense with which the defendant was charged was purely
statutory. The elements of crime are embodied in the statute.
It is as follows :

“ Any person who shall manufacture, or import already
manufactured, or barter or sell, or keep in his possession
for barter or sale, any rum, brandy, wine or spirits of any
kind, or any other liquid of which distilled spirits of any
kind shall form a component part to be used as a bever-
age, that shall be adulterated or manufactured with spuri-
our or poisonous ingredients of any description, shall be
guilty of a misdemeanor.”’’

The indictment does not allege that the defendant had the al-
leged adulterated spirits in his possession, t0o be used as a bever-
age. The crime consists in having in possession certain pro-
hibited agencies for barter or sale, fo be used as a beverage. The
material averment in this case is that the prohibited agency was
to be used as a beverage. No such averment appears in the in-
dictment in this case. The statute denounces as a crime the ‘pos-
session of certain things, only when in possession to be sold for
a prohibited purpose, viz.: t0o be used as a beverage. The pos-
session of these things for any other purpose than as a beverage
is not denounced as a crime in the statute. There is a distinct
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limitation in the statute that the possession of the liquors therein
enumerated, is criminal only when they are t0 be used as a bev-
erage. The possession of the things «numerated in the statute
may be perfectly legal for every purpose except the purpose pro-
hibited by the statute itself, viz.: to be used as a beverage.

Com. v. Schollenberger, 153 Pa. St. 625; Com. v. Callahan,!
1 a. Dist. hep., are diiectly in point. These are oleomargarine
cases. The Pennsylvania oleomargarine act makes it unlawful
to sell oleomargarine as an article of food. In the cases supra,
the Court said: 1

fw1? °rdi? to cOnvict * * * it is necessary to show
that he sold the oleomargarine as an article of food. 1f it
was sold for some other purpose, as, for instance, for
wagon grease, it would not be a violation of the law.”

So, in this case, it is easily conceivable that a person may be
m possession of any one of the prohibited agencies and may
have them in possession for barter or sale for entirely legiti-
mate purposes, and be guilty of no crime. It is safe to say
, »a every druggist in the State of New Jersey, and many liquor
houses, have in their possession, for barter or sale, alcohol which
has been denatured and adulterated with poisonous ingredients
m order to prevent its use as a beverage. In fact the Federal
av requiies all grain alcohol to be denatured and adulterated
to prevent its use as a beverage. If the form of indict-
ment used m this case, omitting the allegation that the liquor
vas o e used as a beverage, is good, then every druggist or
o ier persons having denatured alcohol in his possession for bar-
ter or sale, would be indictable. This would lead to results that
Arcy were not intended. The material averment, equally as
essential as the averment describing the liquid, and that it was in
possession of the defendant with intent to barter or sell the same,
* at it was to be used as a beverage. It is entirely lawful for
every purpose and for every use except fo be used as a beverage.

The essential element of the statutory offense, that it was

° USed as a heverage, is omitted in this indictment. Every-
mg necessary to maintain the indictment must be set forth

for misdemeanors created by statute,
or fhy Q1Se maT charged either in the words of statute

will k16 be such a particular statement of fact as
aecused within its operation.” State v.
1 hatcher, 35 L., p. 445, at p. 447.

evervS statutory offenses, the invariable rule is that
y tact mentioned m the statute as constituting the
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crime must be averred in the indictment.’’ State v Smith.
46 L, p. 491.

To warrant a conviction under this statute the following facts
must appear:

1. The defendant must keep in his possession rum,
brandy, wine or spirits of any kind, or any other liquid,
of which distilled spirits of any kind shall form a com-
ponent part.

2. He must keep them in his possession for barter
or sale.

3. To be used as a beverage.

4. They must be adulterated or manufactured with
spurious or poisonous ingredients of any description.

“These are essential elements of the offense. The
presence of each and all of them is necessary to conviction,

and the absence of any one of them is fatal to the case of
the State.”” Zab v State, 43 L., at p 641.

“Every material fact necessary to constitute the crime
in question must be averred in the indictment and then

proved by the prosecuting power.” 1 Bish. Crim. Proc.
Par. 1057.

The question is whether all the constituent parts of the of-
fense denounced by the statute are averred in this indictment.

In State v. Smith, 46 L., p. 491, the defendant was indicted
under an act to suppress the sending of indecent communica-
tions. This act made it a misdemeaner * * * for any person
to send to any female * * * indecent letters, etc. * * * without
lawful purpose in sending or conveying the same. The in-
dictment charged the defendant with unlawfully sending such
a letter, but did not allege that he did so without lawful pur-
pose in sending the same. For this defect the defendant moved
to quash the indictment. Justice Dixon, speaking for the Court,
said:

“The absence of a lawful purpose in sending the com-
munication is undoubtedly made by the statute a neces-
sary ingredient of the offense, and therefore if the in-
dictment does not charge it, it is insufficient.”

“We therefore cannot see, on the face of the indict-
ment that the Grand Jury were satisfied that the de-

fendant had committed a misdemeanor, and for this
reason the indictment must be quashed.”

Zab v. State, supra, was cited approvingly.
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Polhamus v. State, 5/ L., p. 348, is to the same effect:

In chaiging a statutory crime, unknown to common
law, every essential fact must be clearly stated. Where
the indictment is silent on a material fact, no presump-

?faiast tbe defendant will aid it. Presumably, all
that the Grand Jury heard and found is in thé indict-
ment, and if, as it stands, all that is in it may be true
and still the defendant be innocent, he cannot be called
to trial upon it according to law.”

Citing State v. Malloy, S Vr. 410; Zab v. State, supra; State
v. Smith, supra.

In State v. Malloy, 5 Vr. p. 410, Justice Scudder says:
a “ Thé ™]e is given in Sedg. Stat. & Const, L., 115:
An indictment for an offense against a statute must, by
the ancient rifies of pleading, with precision and cer-

chaSge Gie defendant to have committed or omit-
ted the acts under the circumstances, and with the intent

men foned m the statute, and if any of these ingredients
be omitted, the defendant may demur and move in arrest
ot judgment or bring a writ of error. The defect will

chiliW, aii ed vejld\ct aor be cured by the formal con-
that the defendant,s acts are contra formam

This is but a repetition and summary of what will be
found m all the books. Arch. Cr. PI, 46 a. (Ed. 1840) *
Arch. Cr Prac. & PI (Vol. 1, 282, Ed. 1860); 2 Hale’s

S?aL°f Sf CrOWnh11°’ 1 Wharton’s Am. Cr. Law, Sec.
% 13 Wend* 3115 People * Allen,

Q¢ @ibboa” 1 South. 40; State v Stim-
. » oY ’ ’ * 7
%’Fﬁlrl;': ll‘l?g Yn lt'ﬁe Elg? kceas£ \{Brézﬂa%gﬁeld ‘%‘;}E*‘?ﬁf
ncludT*vfh- argG e ** n° latitude of intention to
' *
B& ‘explicit enodell 18¢sHPbL §hafged” The charge must
at p. 415:
A s
Thp ova + ense, and cannot be leﬁntoesgglrlljé%%u%,

in eairnr Yy rtqmred in criminal « n g s, especially
tnde of i n t e n t i o n d°es not admit of saeh la«-

nf"0ni!!?,,2aSr does, not present the situation of the use

would bT”ne Werdn IOr th°Se used in the statute>which

Halstead » R b\ a! stated in State v- Hickman, 3
knt word, fh 6 t*ere 3sir'ot a substitution of equiVa-
words for the words of the statute, but an omission.”

oft,0" any material averment, which is descriptive
1 the °nense charged, is fatal.



The omission of the words “to be used as a beverage” in
the indictment in this case, is an omission of an essential in-
gredient of the offense, and cannot be left to conjecture.

In comparing the indictment in this case with the law, an
important omission is apparent. An essential ingredient of the
offense, as it appears in the statute, is omitted from the in-
dictment, viz: “to be used as a beverage

“An indictment under a statute must bring the offense
expressly, and not by intendment only, within its words.”
State v. Gibbons, 4 L. at p. 48.

“An indictment founded upon a statute must, by ex-
press words, bring the offense within the description of
the statute, and such words cannot be supplied by the
general conclusion, ‘against the form of the statute,””
etc. State v. Gibbons, A L. p.° 56.

“It is a settled rule that in an indictment nothing
material shall be taken by intendment or implication.”
State v. Gibbons, at p. 57.

“Again it is a general rule that neither the words
‘against the form of the statute’ * * * intendment or
conclusion will make good an indictment which does not
bring the fact prohibited or commanded in the doing or
not doing of which the offense consists, within the very
words of the statute.” State v. Gibbons, at p. 57.

“ Further, where the words of the statute are descrip-
tive of the nature of the offense, the indictment must
follow the very words, and expressly charge the offense
upon the defendant.” State v. Gibbons, at p 57.

““In a criminal charge there is no latitude of intend-
ment to include anything more than is charged.” State
v. Gibbons, at p. 57.

The indictment must bring the party precisely within
the words of the statute, otherwise, although possibly the
fact may be within the statute, and though it may appear
so in the evidence, yet if it be not alleged in the indict-
ment in express words, the party though convict, shall
have his clergy.” State v. Gibbons, at p. 57.

Applying these rules to the case before us, the indictment
clearly fails to set forth the essential ingredients of the crime

denounced in the statute in the express words of the statute,
or in words that are equivalent.



The indictment should have been quashed upon the motion
that was made.

POINT II.

The Court erred in refusing to direct a verdict in favor of the
defendant.

The motion to direct a verdict in favor of the defendant was
made on the following grounds (Case, p. 111, fols. 20-30):

1. There is no evidence tending to establish the guilt
of the defendant.

2. The evidence is insufficient to sustain the charge
contained in the indictment.

3 Because the constitutional rights of the defendant
are invaded by trial without an indictment of the Grand
Jury charging a crime.

4. That the indictment charges no crime because
oes not set forth that the whiskey alleged was ro be
used as a beverage.

This motion should have prevailed on the first and second
grounds stated, because it appears affirmatively on the State’s

r'r% i Ol the evidence of Enderweis, upon whom the State
tied to prove the possession and the sale of the idWod

oof from Enderweis (Case, p. 17, fols. 10-

nf* selling whiskey was never broached

m ™ ueiendant at 3Ry }ime because, as the State’s witness
expressed it (Case, P, 17); “I could never catch him there; he

it
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would be in there and out.” This was corroborative of the
contention of the defendant that he had practically abandoned
this business, and was devoting his time to the building of a
garage (Case, p. 97).

The State contends that the possession of the alleged liquor
by Mrs. Solomon, and the sale of the same by her, may be
criminally chargeable to the defendant on the theory of agency,
in holding the defendant criminally accountable for the acts
of Mrs. Solomon. The State offered no evidence of express
agency, and relied upon an implied agency. As against this,
however, the uncontradicted proof of the part of the defendant
was that since October, 1919 (Case, p. 98), he had been build-
ing a garage, and spent no time in the saloon. That he told
his wife not to sell any liquor; that if she did sell any, she did
it without his knowledge and consent and direction. He told
her plainly she should not sell anything to anybody (Case, p.
99, fols. 20-40). The testimony of Mrs. Solomon was to the
same effect (Case, p. 106, fols. 30-40; p. 107, fols. 10-20).

The criminal liability of a master for the acts of his servant
is narrower than his civil liability.

In Paterson v. State, 21 Ala., p. 571, a similar case was dealt
with. The defendant was indicted for selling spirituous liquors
to a slave, without the written permission required by the
statute. It appeared that the liquor was sold by the defendant’s
clerk in his absence. The Court said:

“The principal is bound, if he authorized or co-operated
in the illegal act of the clerk, but we think this must be
an express, not an implied authority. We have no right
to conclude that because he has sanctioned previous viola-
tions of the law, he will continue to do so. On the con-
trary, as every party is to be presumed innocent until
his guilt is made manifest, we should presume that he
repented his former transgression, and therefore did not
assent to the subsequent violation. At all events, we
cannot imply an authority.”

In Anderson v. State, 22 Ohio, 304, the Court said:

“Strictly speaking, the legal relation of principal and
agent does not exist in regard to the commission of crim-
inal offenses. All who participate in the commission of
such offenses are either principals or accessories. In
offenses less than felony, all are principals. But when it
in fact appears that the person accused in no way par-
ticipated in the commission of the criminal act, he ought
not, by construction, to be made punishable for it.”
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In State v. Smith, 10 R. 1. 258, the indictment was based on
a statute somewhat similar to our own. The defendant was
charged with having in his possession adulterated milk. The
Court said:

“If under the statute under which this indictment has
been found, a master can be convicted upon the mere proof
0 possession * * by his servant, then the master may
be punished for an act in which he did not participate,
but which was done contrary to his orders and for the

own Private gain. We are not prepared to
adopt this view of the statute. In order to charge a
master, when the milk is found in the possession of his
servant, we” think there should be evidence,, in addition
to the proof of possession for sale or exchange bv the
servant, that the servant in having it for sale or exchange
was acting for and in pursuance of the will of the
master * * * 7

In the case now before us, the evidence is quite the contrary,
ntle fate s case it appears that Enderweis, who purchased the
hquor, waited for fully half an hour after the defendant left
the premises before he broached the subject of purchasing the
Iquor to Mrs. Solomon. His attitude at the trial to the ques-
lon irected to this phase of the case, clearly negatives any
inference of knowiedge on the part of the defendant that the

t WaS in his place’ and even assuming that he
was ili his place, it clearly negatives any inference

a ie had it m his possession for barter or sale. The affirm-
eutor eVlf,en€thbrou” t out on cross examination by the prose-

thit li” <f" K.her!, WaS 110. r in his Pla®“ for barter or sale;
mat lie told his wife not to sell anything.

nofnn T"31 Sud?e instruoted the jury that the defendant was
in * °r © ac’ual sale °f liquor, but for keeping that

at\rr in,hISr SSef i0n for barter or sale- The state, however,
great length, endeavored to prove the sale of liquor to Ender-

to establish UPrni “8 evldence of a sal0 having taken place,

Lor wl, °nm in«redients of the crime, viz: that the
J e “ the Possession of the defendant for barter or

absence” admittedly made by Mrs. Solomon in the
against the d% -T “ ©°rder t0 make thia sale evidential

thecrimet h a t an<l thereby establish the ingredient of
it is.nece,,J *h! had hqU°r m hIS P°ssession for barter and sale,

Was actine- ° ?n°Vj that Mrs'" Sol0mon>™ making the sale,

knowledge ormconsent rreeoonoA and " itb bis



In State v. Mahoney, 23 Minn. 781, the Court said:

“The sale by the clerk was made at defendant’s saloon
where he appears to have carried on the business of
selling liquors, apparently under a license. The pre-
sumption, from the clerk being employed at the saloon,
would be that he had authority from the defendant to
make such sales as were lawfid. A single unlawful sale
by such clerk would not raise any presumption that his
master had given him authority to violate the law.”

In Siebert v. State, 40 Ala., p. 60, the defendant was in-
dicted for illegal sale of liquor made by his wife in his store,
in his absence. The Court said:

“The mere fact that the wife was the clerk of the ac-
cused and her violation of the law, did not authorize the
jury to find the prisoner guilty. A principal is not liable
criminally for the unlawful act of his agent, or clerk,
unless he participated in the act or consented to it, and
this participation or consent cemnot be presumed by the
Court or jury merely from the fact that the seller was
the clerk of the accused.”

In Lauer v. State, 24 Ind. at page 131, the Court says:

“We must not hold men responsible for crimes com-
mitted by others without some proof that they either
procured, counselled or advised their perpetration. We
know full well that in this class of cases the guilty may
sometimes escape for a failure of this proof, and that it
may sometimes be impossible to produce it in cases where
it exists. But these considerations are also applicable
to every other class of crimes. The guilty frequently go
unpunished for lack of proof, but this is better than that
the innocent should be punished as well as the guilty.
* * * if there had been evidence that on other occasions
the barkeeper had sold to infants, with the defendant’s
knowledge, and that the latter made no objection, or still
continued him in his employ, and the jury had inferred
therefrom that he did so by the defendant’s authority,
we would not be authorized to interfere. But there was
no such evidence in these cases.”

So, in this case there was no evidence of another sale at any
other time. The State showed only the one isolated transaction,
between Mrs. Solomon and Enderweis. There was no evidence
of a continued practice of selling from which even an infer-
ence could be drawn that the defendant had in his possession
any liquors for barter and sale.
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In Gaiocchio v. State, 5 Blackf. 149, in dealing with an
analogous statute, the Court said:

“This act seeks to punish the person offending, not by
reason of the fact that he is the dealer, but by reason
of the selling, etc. Thé State must prove that the de-
fendant sold, bartered or gave away the whiskey, etc.,

* but this act does not hold him guilty simply upon
the ground that he is the dealer. To us such a doctrine
would be monstrous. The defendant’s property and, in
default of that, his liberty, would be placed in the hands
of his bartender. In one day the bartender could bank-
rupt his principal.”

The statute upon which this indictment is founded, includes
any person who shall manufacture or import already manufac-
tured, or barter or sell or keep in his possession, for barter or
sale, any rum, etc. This phraseology justifies the inference that it
was the intent of the legislature to punish the person offending,
and not to absolve the actual offender and endeavor to reach
others on the theory of implied agency. The State does not
charge this defendant with bartering or selling, and the Trial
Judge clearly indicated this to the jury, and the prosecutor
several times emphasized it throughout the trial. The indict-
ment alleges only the keeping in possession. The evidence off
iered by the State of the sale of the alleged whiskey negatives
at once the charge that he kept it in possession. The .State’s
case shows that it was not kept in possession, but that it was
sold. The statute is broad enough to cover a sale, and the
State could have so framed the indictment, but having elected
to ignore the sale, and rely upon a charge of keeping in pos-
session, the State cannot now support the indictment by evidence
that there was a sale. The one negatives the other.

People v. Utter, 44 Barb., p. 171, was an indictment for selling
iquor on Sunday. The sale was not made by the defendant
personally, nor in his presence, but by his barkeeper. Held,
nat to convict the defendant, it must be shown that the sale
ma e Yy the barkeeper was participated in, connived at, or as-
sented to by the defendant.

The motion should also have prevailed on the fourth ground
> °L the reasons set forth in Point I, upon the question
the sufficiency of the indictment. The motion to direct a

m favoi of the defendant should therefore have been
granted.
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The motion should also have prevailed upon the further
ground that there was no proof that the defendant had in his
possession “two gallons of whiskey” as alleged in the indict-
ment. Dr. Edel, the chemist, who testified for the State (Case,
p. 80), testified as follows on this point:

Q (By the Court) Let me ask you if you are able
from the contents of S. 1 that you examined, to state
whether or not the liquid was spirits of any kind? A
Well, alcohol is a spirit.

Q Then you are able to say it is a spirit? A It is
a spirit.

Q Are you able* to say what kiiid of spirit? A I am
not.

Q (By the Court) Doctor, what is whiskey? A
Whiskey is an alcoholic beverage made by fermenting
any grain, rye, Indian corn, with malted barley and the
aid of yeast.

POINT III.

The Trial Judge erred in denying the motion in arrest of
judgment.

Before judgment and sentence in this case, defendant’s coun-
sel moved in arrest of judgment, on the following grounds:
First. Because the indictment upon which the defend-
ant was tried, charged no crime, in that it does not set
forth that the whiskey named in the indictment was o
he used as a beverage.

Second. Because the constitutional rights of the de-
fendant were invaded by a trial without the indictment
of the Grand Jury charging a crime.

Third. Because there is no verdict finding the defend
ant guilty of any crime, and therefore no judgment and
sentence can be imposed.

Fourth. Because the constitutional rights of the de-
fendant will be invaded by the judgment and sentence
in this case because the defendant had not been convicted
of a crime, and

Fifth. Because the indictment does not set forth an
indictable offense, for the same reason that it does not
set forth that the whiskey named in the indictment was
to he used as a beverage.
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The first and fifth grounds upon which the motion in arrest of
judgment was made are the same as the ground upon which
the motion to quash the indictment was made, and the argu-
ment and authorities quoted in Point I are relied upon to sm
port the contention of the defendant. The second ground
for the motion rests in Section 9, Article I of the Constitution,
which is as follows: 'V L

“No person shall be held to answer for a criminal of-
fense, unless on the presentment or indictment of a Grand
Jury. "

True, there exists in this case what purports to be an indict-
ment against the defendant, but if the contention of the de-
fendant is sound that the indictment against him charges no
crime, then in effect, it is no indictment, and hence his trial was
upon an indictment which charged no crime, and in this respect
his constitutional rights under the section of the constitution
above referred to, were invaded.

In considering the third and fourth grounds for the motion
in arrest, the form of the verdict must be considered. The jury
found the defendant “guilty in manner and form as charged
m this indictment.” (Case, p. 6, fol. 10.)

With what does the indictment charge him? If the indict-
ment charges no crime, then the verdict of “guilty in manner
and form as charged in this indictment" does not find him
guilty of any crime, and therefore no judgment and sentence
can be imposed.

In the first count:

That he unlawfully did keep in his possession, for
barter and sale certain spirits, to wit: two gallons of
whiskey, which had been then and there adulterated with
spurious and poisonous ingredients, to wit: wood alcohol,
contrary to the form of the statute."

In the second count:

That he unlawfully did keep in his possession for
Darter and sale, certain spirits, to wit: two gallons of
whiskey, which had been then and there manufactured

, » spurious and poisonous ingredients, to wit: wood
alcohol, contrary to the form of the statute."

The jury could only find that he had the possession of two
gallons of whiskey for barter or sale, hut whether in truth

n, “ , etlt was to be used as a beverage or not, they could

not find, for it was not in the issue.
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Because, then, the indictment does not follow the very words
of the statute, nof expressly charge the very offense created upon
the defendant, and because there can be allowed no latitude of
intendment to include anything more than is charged, and be-
cause the verdict is inoperative, and no judgment could be
passed upon it, the motion in arrest should have prevailed. No
judgment could be passed upon the verdict; finding the defend-
ant “guilty in manner and form as charged in this indictment.”
The indictment having set forth no crime, his conviction “in the
manner and form charged,” convicts him of nothing. State v.
Gibbons, 4 L. at p. S8.

POINT 1IV.
The Trial Judge erroneously charged the jury.

Assignment of Errror #26 and Specification #8 relate to
the following portion of the charge of the Court, which is con-
tended was erroneous:

“The act, in substance, is that ‘any person who shall
barter or sell, or keep in his possession for barter or
sale, any rum, brandy, wine or spirits of any kind that
shall be adulterated or manufactured with spurious or

poisonous ingredients of any description, shall be guilty
of a misdemeanor.” ”

The act upon which the State based the indictment is clear
in its terms, and is found in Compiled Statute, Vol. II, page
1777, par. 98. All the ingredients of the crime are clearly set
forth in the act. The Trial Judge, in the portion of the charge
complained of, omitted one of the essential ingredients of the
crime, as enumerated in the statute, viz: “fo be used as a
beverage.” It may fairly be inferred that this omission was a
deliberate one, because that very point had been brought to
the attention of the Trial Judge on the motion to quash the in-
dictment, and on the motion to direct a verdict, because of a
similar omission in the indictment.

The statute makes the purpose for which the prohibited agen-
cies are kept in possession the test by which to determine the
criminality or innocence of the person so keeping it. The
Trial Judge in omitting this portion of the statute in his
enumeration of the ingredients of the crime, omitted the most
important ingredient.
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It was the right of the defendant to have every ingredient
of the crime enumerated to the jury. It is the purpose for which
the prohibited agency is kept in possession which makes the
offense criminal. By omitting this portion of the statute in
enumerating the ingredients of the crime, the jury were left in
ignorance of the fact that the purpose for which the prohibited
agencies are kept in possession is a part of the statute, and
ience the jury was left to convict upon mere evidence of pos-
session, not having been instructed that the purpose for which
it is kept in possession must be alleged and proven as an es-
sential ingredient of the crime.

Assignment of Error #27 and Specification #9 relate to the
following portion of the charge of the Court, which it is con-
tended, was erroneous (Case, p. 114, fol. 10) :

A

IBEVo0 U6 "elnt,” bRSGRE &Y JeXSlSuRE 2 o PEDGH ARE

ford barterthatHhlISi defeiid?nt did keep in his Possession
indictment fn °f the Mnd alleS*d « the

A t: whiske” and that the same was then

spurioutl6 ordldterated or.had been manufactured with
statute!” poisonous ingredients, contrary to the
omfs<!prwp!*n °f ?harge’ 1l elear terms, emphasizes the

omission ot an essential ingredient of the crime, viz the pur-

Z :, viz . toﬁe used @: aP BN efage a*eDCy Was

thJtnn °missionf Was reaffirmed and again emphasized toward
the conclusion of the charge (Case, p. 115, fol. 30), as follows:

kent j f1° rnn he contention of the State is that Solomon
Kept m his possession two gallons of whiskev for barter

ate™w 1th A'so1 thlS Whiske? had_been theretofore adulter-
shoul” Iw Lsonous or spurious ingredients, and that you
snould draw the inference that the defendant is e-uiltv

and your verdict should be in accordance.”’ g

moTiAnTdirftthe Tnal, Judge’ on the motion to quash, the
in the theorv Of hlS Charge’ indieates hia concurrence

of an io In [ aS ab°Ve eXpreSsed- The om
Statute ingredient of the offense enumerated in B
« \; C ot T./I')ﬂIIEOf the indietment’ aad — -p-
in his refusal T v BIS refuSal to <plash the indictment,
orime in thj *1 — and “ his « ption of the
ne“s’ ™ /i @ a"d “ Ms «numeration of the proofs

y r conviction. The indictment omitted an essential
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ingredient of the crime; the Trial Judge omitted it in reading
the statute to the jury and in the instruction as to the proof
required from the State.

POINT V.

The Trial Judge erroneously refused to charge the jury as
requested.

Assignment of Error #30 relates to the refusal of the Trial
Judge to charge the defendant’s second request to charge as
follows:

“(2) If the jury have a reasonable doubt that the
defense has been made out, the defendant is entitled to
the benefit of that doubt, and the verdict should be not
guilty.”

This request was presented to the Trial Judge on the authority
of State v. Jones, 71 L. at p. 547:

“ The accused person is entitled to the benefit of the
reasonable doubt upon the whole case.”

Assignment of Error #33 relates to the refusal of the Trial
Judge to charge the defendant’s sixth request to charge as
follows:

“(6) The ordinary principle that there must be a
guilty mind to constitute a guilty act applies to this case.”

In State v. Halsted, 41 L. p. 552, at p. 591, Chief Justice
Beasley says:

“in some cases, when the prohibition in a statute
against doing a certain act or series of acts, is couched
in general terms, courts have, to use the language of Lord
Cockburn, imported into the statute, a proviso that the
denoted act shall be done from a guilty mind. * * * In
such instances the entire function of the court is to find
out the intention of the legislature, and to enforce the
law in absolute conformity to such intention. * * * The
course of the inquiry, therefore, had led to this point:
is there anything in the language of the statute now to
be construed, or in the legislative design displayed in it,
or in the consequences, if its terms are construed strictly,
by force of which this court can limit its operation to
those only who act with consciousness of violating the
law?”

The statute under which the indictment in this case was based,
enumerates as an ingredient of the crime that the prohibited
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agencies are fo be used (is a beveToge. * The’word “intent” m”y
well be imported into the statute before the words “to be used
as a beverage.”” It is clear that it was the legislative purpose
to require, as an ingredient of the offense, that the prohibited
agencies shall be kept in possession for barter or salo with
intent to be used as a beverage. The request to charge there-
fore, properly set forth the law of the case, and should have
been charged as requested.

Assignments of Error #35."and"#36 relate to the refusal of
the Trial Judge to charge the defendant’s eighth and ninth re-
quests to charge as follows:

“8 1In order to convict the defendant, the alleged
adulterated whiskey must.have been found in the pos-
session of the defendant on his trial. If the defendant
had parted with the possession of the whiskey, and it
was tound in the custody of another, as in this, case; in
the custody of Enderweis 4nd Yaeger, the defendant
must be found not guilty.”

9. In order to convict the defendant upon this indict-
ment, the alleged adulterated whiskey must be found
while m the possession of the defendant.”

This must necessarily be so because the statute specifically
{e”omiCPS the sale of any of the prohibited agencies as a crime,
and also the keeping in posesssion. The'State based the in-
ic ment on keeping in possession,” and therefore it must
he proven that the defendant did so keep in possession. If he
parted with the possession, then he should have been indicted
an tried for selbng under the statute. Not having been so in-
ICey J Is request should have been charged. The early English
case of R. v. Sleep, 8 Cox, 472, is the authority for this principle,

e opinion is by Martin, B. and concurred in by Crompton J

Assignment of Error. #32 and #34 relate to the refusal of

i to charge ,the defendant’s fifth and seventh
requests to charge as follows:

not' nnil jict % defendant, it must be shown
Ae’eu”uut had the alleged adulterated

was adulterated POSSeSS10n’ tmt he also knew that !t

thit Altkoa&h the statute says nothing about knowledges
hat must be imported into the statute. Knowledge is

the defenSm?*6”* esselltlal to the crime charged against
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R. v. Sleep, 8 Cox, 472, was upon an indictment charging
defendant with having in possession government stores marked
with the broad arrow. Held, that the burden was on the crown
to show a possession with knowledge that they were so marked.

The same principle is applicable to this case and the requests
should have been charged.

POINT VI
Illegal evidence was admitted.

Assignment of Error #4 relates to the admission of a ques-
tion to the witness Enderweis (Case, p. 11, fols. 20, 30 and 40;
Case, p. 12, fols. 10, 20 and 30), as follows:

Q What did you do with it?

This question was addressed to the State’s witness and was
for the purpose of eliciting evidence of the acts and conduct
of the witness in the absence of the defendant, without any
proof that there was any concert of action between the defendant
and the witness. Objection was made to this question and an
exception taken to the ruling of the Court, admitting it. On the
strict bill of exceptions, the action of the Trial Judge in ad-
mitting the question, constitutes reversible error.

Assignment of Error #5 (Case, p. 13, fol. 10) relates to the
admission of the following question to the State’s witness,
Enderweis:

Q From what did you take it?

Objection was made to this question on the same ground as
as the preceding one, and was so stated to the Trial Judge.
Assignment of Error #6 relates to the admission of the fol-
lowing question to the State’s witness Yaeger (Case, p. 27, fols.
30 and 40).
Q Don’t you know there was some in the bottle when
you turned it over to the police?

The questions directed to the same witness immediately pre-
ceding the one objected to, were directed to the question if
whether anything was left in the bottles from which Enderweis
and Yaeger had been selling whiskey. The purpose, as appears
from subsequent testimony, was to establish a link in the chain
of evidence by which the State sought to prove that the liquid
purchased from Mrs. Solomon was taken to Yaeger’s place of



business, repoured into “ working bottles,” and from these bot-
tles sold over the bar. That a small quantity (a half teaspoon-
ful), which was found in one of the “working bottles” was
analyzed by a chemist, and the result of that analysis was tes-
tified to by the chemist. The sample which the chemist re-
ceived was alleged to have been obtained from one of these
working bottles,” by police officers. For the purpose of prov-
ing that the one-half teaspoonful of liquid which had been
analyzed, came from the “ working bottle,” Yaeger, who handled

e bottles m the saloon was called by the State and asked (Case
p. 27, fols. 20, 30 and 40): >

the@e?N7 f*d not" °«“> A y°U PUt S°me '"'hlske> “

. 9 Ae.Coori.) And there was not anything left
mthefjug? There was not anything in the bottle* 4 No

the bottlei® U mean that there was not anything left in

Q Didn’t you say a minute ago there was some whis-
key left m the bottle? A No, how could there be?

I Oll(li 70u know tl}lere was some in the bottle when
you turned it over to the police ?

a lad,',!“8* qUsSti0n was «”cted to on the ground that it was

of the pf a"d a“ excePtioli was taken to the ruling
waS! qlt , i6 WitDeSS t0 Wh°m the question was addressed
was a hostile8 WtneSS* Prosecutor made no claim that he
eircumstanec.6 T> n’ and dld UOt allege Under these
ton on 1 adraiSSIOn of sueh a decidedly leading ques-
exceptions this wihe R IR HndiStified- 0™ thf strict
oMhe”Triir TTHErr°r (CaSe’ P- 30) relates to the action
as examiningJ7 Se “ refusmg to Permit defendant’s counsel,
witness Ya'l L WthdraW 3 qUestion directed to the
the witness Sto “7T qUestlon was answered, and directing
anno”d that T'T,,. '* after defeada»t’s counsel
AN a“d

A ruling is*as M inis
away?What WaS y°Ur idea in attempting to throw this
Witness. May 1 speak!

The Court. Yes.

% ®*)en- You can answer that yes or no.
The Court. No, that is not proper,

¢ Schoen. 1 will withdraw the question.
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The Court. No, yon cannot withdraw the question.
Mr. Schoeu. 1 submit I have a right to withdraw it.

Defendant’s counsel prays an exception to this ruling of the
Court. Exception allowed. Let it be sealed, and it is signed
and sealed accordingly.

(seau) WM. P. MARTIN,
Judge.

The Court. You answer the question. When counsel
asks a question and instructs a witness to answer yes or
no, and the Court rules that his instruction is not proper,
he cannot then withdraw the question.

It has never been questioned that the examining attorney
may control his own questions, and withdraw them before they
are answered or move to strike out an answer if it is not re-
sponsive. Indeed, it has been held to be the exclusive right of
an attorney to control his own questions. The action of the
Trial Judge in refusing to permit defendant’s counsel to with-
draw his question before an answer was made thereto was the
denial of a clear- right and forced the defendant into a line of .
examination against his will.

Assignments of Error Nos. 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19 and 25 (Case, pp. 126, 127 and 128), all relate to the ad-
mission of evidence and the grounds of objection stated to the
Trial Judge are here relied upon.

As to Assignment #9, the question and the ground of objec-
tion appear on page 35, fol. 40; page 36, fols. 10, 20, 30 and 40.

As to Assignments #11 and #12, the question and the ground
of objection appear on page 52, fols. 10, 20, 30 and 40; Case, p.
53, fols. 10, 20, 30 and 40.

Assignments of Error #13, #14 and #15 relate to the ad-
mission of exhibits, Case, p. 60, fols. 10, 20, 30 and 40; Case, p.
61, fols. 10, 20, 30 and 40; Case, p. 62, fols. 10, 20, 30 and 40;
Case, p. 63, fols. 10, 20, 30 and 40 ; Case, p. 64, fol. 10.

Assignments of Error #16, #17, #18 and #19 relate to the

admission of evidence. Case, p. 65, fols. 10, 20 and 30; Case, p*
67, fols. 10 and 20.
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POINT VIIL
Legal evidence was excluded.

Assignments of Error Nos. 20, 21, 22, 23 and 24 relate to
the exclusion of evidence.

As to Assignment of Error #20, Case, p. 87, fols. 10 and 20.
As to Assignment of Error #21, Case, p. 87, fols. 30 and 40.
As to Assigment of Error #22, Case, p. 88, fols. 10 and 20.

As to Assignment of Error #23, Case, p. 89, fols. 30 and
40; Case, p. 90, fols. 10, 20, 30 and 40; Case, p. 91, fol. 10.

Assignment of Error #24, Case, p. 91, fols. 30 and 40.

1 or these reasons and the remaining assignments and specifi-

cations it is respectfully submitted that the judgment should he
reversed.

EDWARD SCHOEN,
Of Counsel fov Plaintiff-in-E::o:.
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ADDITIONAL BRIEF FOR PLAINTIFF-IN-ERROR.

The purpose of this additional brief is to elaborate the
point made in the original brief, that the indictment
does not charge a criminal offense.

The indictment is insufficient, because there is no
allegation that the whiskey, which had been adulterated

with spurious and poisonous ingredients, was to be used
as a beverage.

The insistment of the plaintiff-in-error is that the
words of the statute “to be used as a beverage” relate
to all the antecedents: rum, brandy, wine, spirits, or any
other liquid of which distilled spirits of any kind shall
form a component part.

The insistment of the State is, that the words *“to be
used as a beverage” relate only to any other liquid of
w Ic* distilled spirits of any kind shall form a com-
ponent part. The contention of the State was sustained
y the Supreme Court. In the opinion of that Court,
the argument is made: * There are liquids of which dis-



tilled spirits form a component part, such, for example,
as liniment, which are kept for barter or sale as such,
and it was for the protection of vendors of such wares
that the words ‘to be used as a beverage’ were in-
serted in this clause of the statute.”

It is also said in the opinion that there is a presumpr
tion that rum, brandy, wine or spirits of any kind kept
for barter or sale are so kept to be used for beverage
purposes.

The history of the legislation on this subject will aid
in the solution of the question involved.

The original Act was passed in 1871, P. L. 1871, p. 105,
and it is entitled: “An Act making it a criminal of-
fense to manufacture or sell or import already manu-
factured for sale, any adulterated or spurious liquors in

the State of New Jersey.” The body of the Act reads
as follows:

“1. Be it enacted by the Senate and General
Assembly of the State of New Jersey, That if any
person or persons shall manufacture or import al-
ready manufactured, or barter or sell, or keep in
his possession for barter or sale any rum, brandy,
wine or spirits of any kind, or any other liquid of
which distilled spirits shall form a component part,
to.be used as a beverage, that shall be adulterated
or manufactured with spurious or poisonous in-
gredients of any description, the person or per-
sons so offending shall be adjudged guilty of a
misdemeanor, and on conviction shall be punished
by fine, not exceeding one thousand dollars, or im-
prisonment at hard labor for any term not ex-
ceeding two years, or both, at the discretion of the
court.

2. And be it enacted, That if any person or
person shall adulterate, mix, compound, or poison
any malt liquors, with intent to barter or sell the
same, or to mix, compound, or poison any malt, or
vinous or spirituous liquors, the one with the other,
or in any way whatever, or give, barter or sell the
same, with intent to make greater profit, or with
intent to produce intoxication or stupefaction,
every person or persons so offending shall be ad-
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judged guilty of a misdemeanor, and on conviction
shall be punished by fine not exceeding five hun-
dred dollars, or imprisonment at hard labor for
any term not exceeding one year, or both, at the
discretion of the court.

3. And be it enacted, That this act shall take
effect immediately.

Approved April 6, 1871.”

It will be observed that Section 1 of the original act is
so punctuated as to make it entirely clear, that the
words “to be used as a beverage’’ relate to all the
antecedent clauses, and are not limited to the clause * or
any other liquid of which distilled spirits form a com-
ponent part.” The comma in the original act is placed
after the word “ part.”

The object of this statute is clearly stated in the
title: “to make the manufacture or sale of adulterated
or spurious liquors” a crime. The purpose of the stat-
ute was obviously to prevent physical harm to persons
using the liquors. The use of the words: “ poisonous in-
gredients,” are significant in that respect. On the mar-
gin of the original act as published is a note: ‘‘Penalty
for manufacturing, importing and vending adulterated
liquors.” The second section of the original act pro-
hibits the adulteration of malt liquors with intent to sell
the same, or to poison any malt or vinous or spirituous
liquors, the one with the other, with intent to make
greater profit, or with intent to produce intoxication or
stupefaction.

The marginal note on the second section is “ penalty for
making or vending adulterated malt liquors.” The pen-
alty under the first section is a fine of $1,000 or imprison-
ment at hard labor for any term not exceeding two years,
the penalty provided for the violation of the second sec-
tion is $500 fine, imprisonment at hard labor for any
term not exceeding one year.

The Legislature deemed the making and selling of
poisonous liquors to be used as a beverage a more seri-
ous offense than the making and selling adulterated



malt liquors with intent to make a greater profit, so that
it seems a reasonable inference that the purpose of the
statute was to prevent physical harm to persons using
the liquors as a beverage.

The original act was incorporated in the revision of
1877, p. 263, in the identical form in which it was passed
by the Legislature and published in P. L. 1871. The
original act was also incorporated in the General Stat-
utes of 1896, p. 1104, in its original form. The original
act was included in the revision of 1898, P. L. 1898, p.
822, as sections 98 and 99 of that statute; and it is now
found in Comp. Stat., p. 1777, as sections 98 and 99 of
the Crimes Act.

The compilers of the revision of 1898 rearranged the
words of the two sections, but did not change the mean-
ing. In the revision of 1898 there is no comma after the
word “part.” This, we think, is a clerical error. The
argument that there is a presumption that spirits of
nny kind are to be used for beverage purposes is, we
think, without force. There are various spirits, such as
spirits of ammonia, spirits of nitre, spirits of turpen-
tine, which are certainly not used as a beverage. The
argument, that a liniment may be kept in possession for
sale to be used as a beverage, is also without force. No one
ever heard of a liniment being used as a beverage, and,
moreover, section 1 was not intended to protect the
vendor, but to protect the purchaser. Section 2 might
protect the honest vendors against the unfair compe-
tition of dishonest ones. We contend that section 98
of the Crimes Act must be construed as though it was in
the form of the original act. This is the established
rule of construction in this State. The law is stated with
great clearness by Chief Justice Beasley in the case of
Knight v. Freeholders of Ocean, 49 Law 489, at p. 487,
as follows: “It has been mqre than once decided by
this Court that the incorporation of the existing laws
into the body of the revised laws in a modified form,
does not give to such re-enacted laws the force of original



laws passed at the date of the revised laws. Such laws
were re-enacted with no purpose of giving to them any
new efficacy, but simply to the end of bestowing upon
their rearrangement a legislative sanction. The laws so
adjusted are not to be deemed to have acquired any dif-
ferent efficacy from that possessed by them in their
original condition.” There are other statutes which pro-
hibit the manufacture and sale of adulterated liquors for
external use. It is only necessary to call the attention
of the Court briefly to those statutes, as follows:

The act to secure the purity of foods, beverages, con-
fectionery, condiments, drugs,, medicines, and to prevent
deception in the distribution and sales thereof; Comp.
Stat., B. 2564. This statute covers milk, vinegar, as
liquids that might be used as part of a beverage, and it

includes spirits of turpentine and linseed or flaxseed oil,
at p. 2595.

Liniment medicinally is a liquid preparation for ex-
ternal application. Almost all liniments contain turpen-
tine. The adulteration of drugs or medicines or liquids
to be used externally was not contemplated when the Act
of 1871 was passed. What the Legislature had in mind
was the harm to the health and lives of the citizens done
by the drinking of adulterated intoxicating liquors.

As this indictment fails to charge that the whiskey
which the defendant kept in his possession was so kept
for barter or for sale to be used as a beverage, the in-

dictment is fatally defective and should have been
quashed.

In the Solomon case, in the opinion of the Supreme
Court, it is stated “that the evidence showed that he
(Solomon) knew that his wife was tending bar and sell-
ing liquor; that the proceeds of the sale to Enderweis was

placed in the cash register and came into the possession
of the defendant.”

With due deference, it is respectfully submitted that
here was no such evidence. Quite the contrary was
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shown. Case, pp. 14, 15, 16, 99 and 107, fol. 20; Brief,
pp- 2 and 3.

The cross examination of the wife with reference to
what she did with the proceeds of sales made by her ap-
pear on pp. 108 and 109 of the Case. The witness
throughout the cross examination asserted that she sold
nothing hut near beer, soft drinks, cigars, etc., and that
she gave her husband the money from these sales (Case,
pp- 108 and 109). There was no evidence that the pro-
ceeds of the- sale to Enderweis werit into the cash regis-
ter and came into the possession of the defendant.

Respectfully submitted,

EDWARD SCHOEN,
Of Counsel with Plaintiff-in-Error.
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Writ of Error to Supreme Court.

WRIT OF ERROR TO SUPREME COURT.

Filed August 7, 1921.

New Jersey Court of Errors and Appeals

New Jersey, ss. !
The State of New Jersey, to our Justices of
a.s.) our Supreme Court, Greeting: Because in the
record and proceedings and also in the giving of
the judgment upon a certain indictment which was in our said
Supreme Court before you, between the State, defendant-in-
error, and Max Nieberg, plaintiff-in-error, on a writ of erroi
issued out of the Supreme Court, to the Judges constituting the
Court of Quarter Sessions in and for the County of Essex, as
is said, manifest error hath intervened to the great damage of
the said Max Nieberg, as from his complaint we have received
information, we being willing in this behalf to correct the error
in due manner, if any there shall be, and that speedy justice be
done to him, the said Max Nieberg, do command you that if judg-
ment be given, then you send distinctly and openly under your
seal, the entire record, proceedings and indictment aforesaid, with
all things touching and concerning the same, to our Court of Er-
rors and Appeals, before the judges thereof, on the nineteenth day
of August, and this writ, and that the record and proceedings
aforesaid being inspected we may cause to be further done what

of right and according to law ought to be done.

Witness, Hon. Edwin Robert Walker, Chancellor and Presi-
dent Judge of our said Court of Errors and Appeals, at Trenton,
aforesaid, the first day of August, in the year of our Lord,
one thousand nine hundred and twZnty-one.

THOMAS F. MARTIN,
Clerk.

Edward Schoen,
Attorney.

20



10

Return to Writ,
RETURN.

The answer of the Justices of the Supreme Court of the State
of New Jersey within named, the record and proceedings where-
of mentioned is within made, with all things touching and con-
cerning the same, we do certify to the Court of Errors and Ap-

peals of said State, in a certain schedule to this writ annexed, as
within we are commanded.

WM. S. GUMMERE,
C. J.



Writ of Error.

WRIT OF ERROR.
Filed.

New Jersey Supreme Court

New Jersey, ss.
The State of New Jersey, to our Judges of our
Court of Oyer and Terminer, of the County of
(seal ) Essex, constituting the Court of General Quarter
Sessions, in and for said County, Greeting:

Because in the record and proceedings, and also
in the giving of judgment upon a certain indictment in the name
of the State of New Jersey, against one Max Nieberg, for unlaw-
fully keeping in his possession for barter and sale certain spirits,
to wit, twenty gallons of whiskey, which had been then and there
adulterated with spurious and poisonous ingredients, to wit, wood
alcohol, and for unlawfully keeping in his possession for barter
and sale certain spirits, to wit, twenty gallons of whiskey, which
had been then and there manufactured with spurious and poison-
ous ingredients, to wit, wood alcohol, in the City of Newark, in
the said County of Essex, found in our Court of Oyer and Ter-
miner, and in and for said County heard and determined, mani-
fest error hath intervened to the great damage of him, the said
Max Nieberg, as for his complaint, we have received information,
we being willing in that behalf to correct the error in due manner,
if any there shall be, and that speedy justice be done to him, the
said Max Nieberg, do command you that if judgment be there-
upon given that then you do send the record and proceedings
aforesaid, together with all things touching and concerning the
same, to us, under your seal, distinctly and openly, and this writ,
so that we may have them before our Supreme Court of Judica-
ture, at Trenton, on the third day. of July next, that inspecting
the records and proceedings aforesaid, we may further do there-
upon for correcting the error that which of right and according

to law,, shall be fit to be done.
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Witness, Wil liam S. Gummere, Chief Justice of our said Su-
preme Court, at Trenton, the fourteenth day of June, in the year
of our Lord, nineteen hundred and twenty.

ENOCH L. JOHNSON,
Clerk.

Edward Schoen,
Attorney.

RETURN.

State of New Jersey, i gg
County of Essex.

20 I, William P. Martin, Judge of the Court of Quarter Sessions
in and for Essex County, New Jersey, do hereby certify and
return to the Supreme Court of Judicature of the State of New
Jersey, the indictment, judgment, record and* proceedings to-
gether with all things touching and concerning the same together
with the entire record of the proceedings had at the trial, as by
the within writ to me directed, I am commanded.

In Witness Whereof, I have hereunto set my
hand and the seal of said Court at Newark, N. J,
this 18th day of August, A. D. 1920.

WM. P. MARTIN,
Judge of the Court of Quarter Sessions,
Essex Co., N. J.

30 (SEAL)

Presented in open court this 14th day of June, A. D. 1920.

WM. P. MARTIN,
Judge.

Bail fixed at $7,000. W.P.M.
40



Indictment.
Indictment.

State of New Jerse y,
County of Essex .

Be it remembered, that at a Court of Oyer and Terminer,
holden at Newark, in and for the County of Essex on the second
Tuesday in December, in the year of our Lord, one thousand nine
hundred and twenty, by the Hon. William S. Gummere, Chief
Justice of the Supreme Court of Judicature, of the State of New
Jersey, and holding the said Court of Oyer and Terminer, in and
for the County of Essex, New Jersey, by the oath of Arthur L.
Phillips, William M. Halsey, Adolph Vogel, Frank E. Clayton,
Harold C. Grant, Patrick J. O’Connor, Mark Hancher, George
Bierman, Charles G. Hollister, William L. Fox, Frank L. Kramer,
William G. Rockwell, George F. Hewson, LeRoy M. Ludlow, A.
Eugene Geiser, Thomas H. Brooks, Frederick W. Nieder, Charles
H. Pascoe, Robert Levy, Ralph B. Smith, Jr., Wilson L. JenKkins,
Andrew W. McCabe and Harold W. Hack, good and lawful men
of the said County of Essex, duly commissioned and then and
there duly sworn and charged to enquire in behalf of the State
of New Jersey in and for the said County of Essex, it is pre-
sented in manner and form following, to wit:

Essex Oyer and Terminer, December Term, A. D. 1919.

Essex County, to wit: The Grand Jurors of the State of New
Jersey in and for the body of the County of Essex, upon their
oath present that Max Nieberg, late of the City of Newark, in
the County of Essex aforesaid, on the sixth day of December,
m the year of our Lord one thousand nine hundred and nineteen,
with force and arms at the city aforesaid, in the county afore-
said and within the jurisdiction of this Court, unlawfully did
keep in his possession for barter and sale, certain spirits, to wit,
twenty gallons of whiskey, which had been then and there adul-
terated with spurious and poisonous ingredients, to wit, wood
alcohol, contrary to the form of the statute in such case made and
provided, and against the peace of this State, the government and
dignity of the same.

And the Grand Jurors of the State of New Jersey, in and for
the body of the County of Essex upon their oath aforesaid, do
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Plea.

further present that the said Max Nieberg, late of the City of
Newark, in the County of Essex aforesaid on the sixth day of
December in the year of our Lord one thousand nine hundred
and nineteen, with force and arms at the city aforesaid, in the
county aforesaid, and within the jurisdiction of this Court, un-
lawfully did keep in his possessioni for barter and sale, certain
spirits, to wit, twenty gallons of whiskey, which had been then
and there manufactured with spurious and poisonous ingredients,
to wit, wood alcohol, contrary to the form of the statute in such
case made and provided, and against the peace of this State, the
government and dignity of the same.

J. H. HARRISON,
Prosecutor of the Pleas.

On the second day of March, A.D. nineteen hundred and
twenty, on which day the said indictment was presented by the
Grand Jury aforesaid, to the said Court of Oyer and Terminer,
and the said Justice did then and there order the said indictment
to be handed down to the Court of Quarter Sessions, and to be
delivered to the Clerk of the Court of Quarter Sessions, in and
for said County of Essex, and then and there the said indictment
was duly delivered and duly filed by the Clerk of said Court and
an entry of such order and delivery and filing was then and there
made in the minutes of said Court at the same time pursuant to
the statute in such case made and provided.

And afterwards, that is to say, on the fourth day of March,
A. D. nineteen hundred and twenty, at a Court of Quarter Ses-
sions, holden at Newark in and for the County of Essex, before
the Honorable William P. Martin, Presiding Judge of the Court
of Common Pleas, Max Nieberg, in the custody of John R
Flavell, Sheriff of the County of Essex aforesaid, and the said
Max Nieberg being brought before the bar in his own proper
person and forthwith being demanded of and concerning the
premises in the above indictment specified and charged upon him,
how he would acquit himself thereof, say that he is not guilty
thereof, and therefore for good and evil he puts himself upon the
Country, &c., and Wilbur A. Mott, Prosecutor of the Pleas of
said State for said County of Essex in this behalf doth the like.



Judgment.

Therefore, let a jury thereupon come before the Court of
Quarter Sessions, to be holden at Newark, in and for the County
of Essex on the twenty-second day of March, A. D. nineteen hun-
dred and twenty, then next ensuing twelve free and lawful men,
each of whom shall be a citizen of this State and resident within
the County of Essex aforesaid, above the age of twenty-one
years and under the age of sixty-five years, by whom the truth of
the matter may foe better known and who are not of kin to the said
Max Nieberg to recognize upon their oath whether the said Max
Nieberg is guilty of the premises in the said indictment specified
or not guilty because the said J. Henry Harrison, Esquire, Prose-
cutor, &c., as the said Max Nieberg puts himself upon the jury
and the same time is given to the parties aforesaid at the same
place.

On this day, being the third day of May, A. D. nineteen hun-
dred and twenty, to which day the trial was postponed, and at
this stage of the proceeding, Edward Schoen, counsel for the de-
fendant, Max Nieberg, asked the Court to allow the defendant,
Max Nieberg, to withdraw his plea as he desires to make a mo-
tion to quash the indictment, which was consented to by the
Court, the Court after hearing the motion and argument of
counsel denied the motion whereupon the defendant, Max Nieberg,

was again placed to the bar to plead to said indictment before
mentioned.

Whereupon said defendant, Max Nieberg, being so placed be-
fore the bar pleaded not guilty to said indictment, which was
re-entered by the Clerk of said Court and trial was proceeded
with before the Hon. William P. Martin, Judge of the Court of
Quarter Sessions, and also comes the said J. Henry Harrison,
Prosecutor of the Pleas and jury of whom before mentioned.

And afterwards, that is to say, on the fifth day of May, A. I).
nineteen hundred and twenty, t® which day the trial of aforesaid
indictment was continued, at the same Court of Quarter Sessions,
holden before the Honorable William P. Martin, Judge of the
Court of Common Pleas, comes the said J. Henry Harrison, who
prosecutes as aforesaid, and the said Max Nieberg and the jury
of whom mention is before made, and by John R. Flavell, Sheriff
of the County of Essex, for this purpose empanelled and re-
turned to wit: after the following number of challenges were
exhausted, by the State 3, by the defendant 4, and 2 jurors were
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execused for cause; William Bott, Harry L. Terhune, Frank
A. Connelly, Milton M. Canfield, Harry N. Austin, James F.
Clegg, William G. Coe, Edward M. Terry, Charles J. Reilly,
Francis R. Esty, Thomas L. Brady, C. Irving Cannon, being
called, were sworn upon that jury who to speak the truth of and
concerning the premises and thereupon the trial of said issue
was commenced and continued when the jury returned into court
in charge of the officer sworn to attend them, and then and there
in the presence of the prosecutor, defendant and Court do say
upon their oath, they find the said defendant, Max Nieberg, guilty
in manner and form as charged in this indictment, and so they
say all.

And afterwards, that is to say, on the fourteenth day of June,
A. D. nineteen hundred and twenty, motion in arrest of judgment
was made by Edward Schoen, counsel for defendant, Max Nie-
berg, which motion was denied by the Court.

Whereupon all and singular, the premises being seen and by
the Court now here fully understood, it is on this fourteenth day
of June, A.D. nineteen hundred and twenty, ordered and ad-
judged that the said Max Nieberg be* committed to the State
Prison of this State for the term of not less than two years, and
not more than three years at hard labor and pay a fine of one
thousand dollars and the costs upon his conviction and stand
committed until said fine and costs are paid, which said costs are
taxed by the clerk at the sum of ninety-six dollars and five cents,
and the said defendant by in mercy, &c.

Judgment signed June 14, 1920.

WM. P. MARTIN,
Judge.



Motion to Quash Indictment.

ESSEX COUNTY COURT OF GENERAL QUARTER

SESSIONS.
Monday, May 3, 1920.
State f Indictment No. 10.
vse ) April Term, 1920.
Max Nieberg. 1 Wood Alcohol.

Before Hon. William P. Martin, Judge, and a jury.

For the State appears Wilbur A. Mott, Esq.
For the defendant appears Edward Schoen, Esq. '

Mr. Schoen. Will your Honor permit me to withdraw the
plea in this case for the purpose of making a motion to quash?
The Court. Yes.

Mr. Schoen. 1 move to quash this indictment on three grounds!
First, that the indictment does not set out an indictable offense
against the defendant; there is no allegation that he kept the
alleged adulterated whiskey in his possession to be used as a
beverage; second, there is no averment the defendant knew of
the fact alleged; third, there is no averment of an intent upon

the part of the defendant. Those are the grounds upon which
I rely for my motion to quash.

The Court. This is practically the same motion as was made
in the Rosch case.

Mr. Schoen. 1 do not know; I was not here then.

The Court. 1 think the same grounds were stated, except that
you add the first ground as to the use of liquor as a beverage.
I do not think that it is necessary to show knowledge where the
statute provides that the defendant shall be responsible under
certain conditions and does not mention the duty of a person
who sells alcohol to be to use a high degree of care that the
liquor does not contain wood alcohol. The statute does not
require any intent. The statute specifically enumerates certain
liquors, “rum, brandy, wine or spirits of any kind, or any other
liquid of which distilled spirits «f any. kind shall form a com-
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Thomas F. Vesey, direct.

ponent part to be used as a beverage, that shall be adulterated
or manufactured with spurious or poisonous ingredients of any
description,’’ and so forth, and it would seem that by charging
that the liquor sold was “rum, brandy, wine or spirits of any
kind,” that it would be a sufficient allegation. In this case as
the Court understands the allegation, it is for the sale of spirits,
to wit, whiskey. I do not think it is necessary further to allege
that it was to be used as a beverage. The act was originally
passed April 6, 1871, I, N. J. General Statutes, 1104; 2 Comp.
Stat. 1777, Par. 98.

Motion denied.

Defendant’s counsel prays an exception to this ruling of the
Court.

Exception allowed; let it be sealed, and it is signed and sealed
accordingly.

WM. P. MARTIN,
Judge.

Defendant pleads not guilty to indictment.

Jury drawn and sworn.

THOMAS F. VESEY, sworn in behalf of the State.

Direct examination by Mr. Mott.

Q Mr. Vesey, where do you live? A 172 Orange street.

Q What was your business? A Saloon business. Was my
business.

Q On the 6th day of December, last, what was your business?,
A Why, saloon business.

Q You were a licensed saloonkeeper? A Well, sold one-half
per cent.

Q I mean you had a license granted you last July, had you?
A Yes, sir.

Q You procured last July a license from the city of Newark?
A Excise Board.

Q Yes, to conduct a saloon at 172 Orange street? A Yes,
sir.

Q Do you know Mr. Nieberg? A Do I know him?

Q Yes. A Waell, I have only met him on one occasion.



Thomas F. Vesey, direct.

Q What occasion was that? A Why, two occasions, the day
1 gave him the order and the day he delivered the stuff.

Q Where did you see him on the day you gave him the order?
A My place of business.

Q Your place of business on Orange street? A Yes, sir.

Q What time of day did he come in there, about, I mean? A
I should judge about nine o ’clock.

Q In the morning? A In the morning; yes, sir.

Q Do you happen to remember what day in the week it was?
A Saturday morning.

Q Just what was said? A Well, I was in need of some
iwhiskey to continue the business—

Q What did you say to him or what did he say to you, when
IMr. Nieberg came into your place of business on Saturday morn-
ling; what conversation did you have with him? A We were
Ijust talking about the situation or business and war time pro-
jliibition, and I happened to tell him I was in need of some
iwhiskey when he told me that he might be able to get some for
| me to carry me over, and I told him that the decision might be
Irendered by the Supreme Court on Monday, December 6th, and
|il war time prohibition ban was lifted we might be able to go
fback to the old mode of business with the wholesaler, and he
told me he could help me out and took an order for twenty
fgallons of whiskey.

Q (By the Court) What day was this? A Saturday, De-
feember 4th.

Q {By the Court) 1919?

Q What price was agreed on? A $15 per gallon.

Q What next happened after you gave him the order for
twenty gallons? A. Well, he could not supply me with the
twenty, I believe twelve.

Q When did he deliver the twelve? A 1 should judge it
was around five o’clock in the evening, between five and five-

f thirty.

Q {By the Court) Twelve gallons? A Twelve gallons.

Q When yousay he delivered it do you mean he delivered
it at your place on Orangestreet? A Yes, sir.

Q How did he bring it there? A Well, that is a question
I cannot answer how he brought it there, but when the stuff was
delivered I happened to be in the front bar room; the space
between the front bar room to the back room I should judge to
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Thomas F. Vesey, direct.

be about four feet or five and he happened to stand in the door
and told me the stuff was in the back room, and when I went
in the back room I found the stuff there.

Q What was the whiskey in? A Two gallon demijohn and
five gallon Great Bear Spring Water bottle, and tin can, five
gallon tin can.

Q Then after you got the whiskey what did you do with it?
A I handed the two gallon demijohn to the bartender and he
filled it up into a quart bottle we were using and put it on sale.

Q Will you come down and look at this demijohn? A I
could not swear that this is the same demijohn, but it was a
two gallon demijohn.

Q What subsequently became of that demijohn? A After
it became empty?

Q Yes. A 1 put it right in the back room.

Q Then what did you do with it afterwards? A 1 turned
it over to the police when they called for it.

Q Do you remember what policeman you turned it over to?
A Yes, sir.

Q Who? A Lieutenant Quinn, or Sergeant Quinn.

Q Is this the officer (indicating) ? A Yes, sir.

Q What is your name?

Mr. Quinn. Joseph Quinn.

Q Do you recall how many bottle« of whiskey you filled out
of this two gallon demijohn? A Well, the two gallon demijohn
holds 154 ounces and I had about eight quarts; I was using a
full quart bottle.

Q Did you sell any of the whiskey in the tin container; what
did you do with that? A I took about a half a gallon of that.

Q And what did you do with that? A Why, put it in the
same work bottle that I was using, that I used out of the two
gallon demijohn.

Q And what about the glass jar? A Did not touch that at
all; it is just the way it came to me; it went back to the police
the same way.

Q /By the Court.) The glass jar, in answering that you are
referring to the Great Bear Spring Water bottle? A Yes, sir.

Q So that you took a half gallon out of the tin can? A
Five gallon tin can.
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Q {By the Court) A And nothing out of the Great Bear
Spring Water bottle? A No, sir.

Q /By the Court.) All out of the two gallon demijohn? A
Yes, sir.

Q. Did you subsequently turn over to the police the tin con-
tainer and the Great Bear water bottle to Mr. Quinn? A Yes,
sir.

Q At the same time you turned over this (indicating) ? A
Yes, sir.

Q Do you recall when it was, Mr. Vesey? A If I am not
mistaken, I think it was on a Tuesday, on December 8th, two
days after, or one day afterwards, I am not sure; I did not keep
the date of it.

Q Do you know a man by the name of Richard Coleman? A
Yes, sir.

Q Was he a customer in your place; did he come to your
place? A Yes, sir.

Q Was Coleman in your place on the day this whiskey was
delivered to you? A Richard Coleman?

Q Yes. A 1 believe he yhs; yes,, sir.

Q Did you see him? A 1 think I did; yes, sir.

Q Did you sell him any whiskey that day?

Mr. Schoen. 1 object, unless there is shown in this case
a concert of action between him and this defendant. I
submit that the evidence of the acts of this witness is not
binding upon the defendant. The defendant is here upon
an indictment for keeping in his possession these goods,
not the other indictment for selling, and I submit under
this indictment for keeping in possession no evidence of
the act of this witness when they were in his possession
are competent or binding upon this defendant.

The Court. Not even if proven wood alcohol was in
the whiskey?

Mr. Schoen. 1 would not say that now.

The Court. Well, that is the only theory upon which
it can be offered. Is that the theory?

Mr. Mott. That is the theory, absolutely.
Mpyr. Schoen. 1 object on the ground stated, your Honor.

The Court. 1If it is offered on that theory the Court
will receive' it.
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Defendant’s counsel prays an exception to this ruling
of the Court.

Exception allowed; let it he sealed and it is signed and
sealed accordingly.

WM. P. MARTIN,'
Judge.

Q Do you recall whether or not on the 6th day of December,
Saturday, the day these goods were delivered to you, you sold
Mr. Coleman any whiskey? A On the 6th!

Q Yes. A On the 4th the stuff was delivered to me, Satur-
day.

Q Yes, on the 4th. Well, did you sell any of it to Coleman?
A 1 did not personally, myself.

Q Were you there when any was sold? A Why, yes, I was.
Q By whom was it sold? A By the bartender.
Q What is his name? A Thomas Strong.

Q Mr. Strong, stand up. Is that the man? A Yes, sir.

Q What time of day was it when this was sold? A I should
judge between the hour of—it came there, I should judge, to be
exact, about 5:20, and it was sold within five minutes after the
stuff was delivered into the place.

Q What was sold to Mr. Coleman at that time? A What
kind of a drink?

Q Yes. A I do not recall what kind of a drink was sold
to him.

Q Did you sell anything to Coleman on that day or any
other? A Yes; I sold to him on other days.

Q Subsequent, I mean? A Afterwards?

Q Yes. A You mean Richard or Sylvester?

Q Sylvester. A No, sir; I sold him nothing afterwards.

Q Well, now, you speak of the 4th of December; Saturday
was the 6th, wasn’t it? A Monday was the 6th.

Q Well, are you wrong or am I? A That was when the
prohibition ban was to get a decision.

Q I am not talking about Monday, but I am wondering what
day «of the week it was. Can your Honor tell us, from the
calendar?

The Court. The calendar says that Saturday was De-
cember 6th.
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Q Then Monday would be the 8th? A Then I must be
wrong.

The Court. You said something happened on Tuesday,
December 8th.

Witness. Well, 1 got mixed in my dates.

Q Now, on what day of the week was it—you say it was
shortly after these goods were delivered that you or your bar-
tender Strong sold a drink to Sylvester Coleman; is that right?
A No; I am referring to Richard Coleman.

Cross examination by Mr. Schoen.

Q Did I understand you to say that you saw a drink sold to
Richard Coleman? A Yes, sir.

Q Is he here? A Yes, he is here.
Q Is he alive? A Yes.

Q How many drinks did you see Richard Coleman have?
A I do not recall what he drank; I seen him being served with
a drink, but what it was I do not know; I would not say whether
it was whiskey, ginger ale, beer, or what it was.

Q You say that you spoke to Mr. Nieberg on the 6th of

December in the morning? A Well, was that Saturday, the
6th?

Mr. Schoen. 1 think the Court has said that was the
6th?

The Court. Yes.

Q On Saturday morning you say you had a talk with Nieberg
about the war time prohibition and the likelihood of the ban
being lifted and other things of that character? A Yes, sir.

Q And you say you spoke about wanting to get some whiskey
to carry you over until the day when you believed or thought
that the ban would be lifted? A Yes, sir.

Q That was the. line of the conversation? A Yes, sir.

Q Did you ask him whether he knew where you might get
some? A 1 asked him whether he would be able to' get some
whiskey for me or would he be able to supply me with some, so
he thought he would be able to fix me up.

Q You did not know Nieberg? A I knew his brother per-
sonally, more than I knew him.
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Q Did you know Nieberg, the man you were talking to, was
not a saloonkeeper? A I did not know he was a saloonkeeper;
I thought he might be implicated around the saloon because of
his brother being in the business.

Q You thought he might know where to get some whiskey?
A Yes, sir.

Q And might tip you off where to get it; that was the idea
of your conversation? A Yes, sir.

Q Did you have any idea Nieberg himself had any whiskey?
A 1 did not know on account of his being such a close com-
petitor against me.

Q I mean Max Nieberg? A 1 did not know whether he had
any at the time or not.

Q Did you, as a matter of fact, know what his business was?
A No; I did not know what'his business was.

Q Did you know that he was not in the liquor business? A
Well, I didn’t know whether he held a license or whether he was
in the business, or helped his brother out, or what he done.

Q Didn’t you know that he was not in the business of selling
liquor; didn’t you know that? A I did not know whether he
was in the business or could get me some whiskey or not. I
don’t say that I was fishing around for information. I know I
thought he could put me in a position where I could get some
whiskey, because I knew he had more knowledge about the busi-
ness than I had.

Q So when you talked to him it was not with any actual
knowledge on your part that he had any to sell, but you thought
he might be able to tell you where to get it? A Yes.

Q And when you talked to him along those lines he said
maybe he c-ould get somebody who had it and might let you have
it, didn’t he? A Yes.

Q And so you said, if you can get somebody to send me some
let them send me 20 gallons? A I did not say whether he would
get some one to send it; I just gave him the order.

Q If he knew where any could be had to see that you got 20
gallons? A Yes, sir.

Q And after that you say that 12 gallons were delivered to
your place of business? A Yes, sir.

Q Waere you in your saloon during the entire day after you
spoke to Nieberg? A Yes, sir.

Q Remained there all that day? A Yes, sir.
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Q You did not go out at all? A I might have went out-
side of the place.

Q Did you go to the bicycle races? A No, sir; there was
no bicycle races on Saturday.

Q Well, any sport of some kind going on that day that you
attended? A I was within 100 feet of the place all the time,

Q Were you drinking that day yourself? A I might have
had a drink of port wine.

Q You think you only drank one .or two drinks? A Waell,
I drank enough to make me feel pretty good, on account of being
up the previous night.

Q You were up the previous night? A I was over to the
Six Day Bicycle Races.

Q Then there were some bicycle races going on? A In New
York

Q And you were there the night before? A Yes, sir.

Q Up all night? A < Yes, sir.

Q Drinking? A Well, I was over to the Garden until
something went wrong with the lights and we were notified to
leave the Garden and came back to Newark.

Q Did you drink anything that night? A Nothing but port
wime.

Q And the next day you were drinking some more to make
you feel good, or was it the result—I will withdraw that. You
say you drank enough to make you feel good on Saturday? A
Yes, sir.

Q Did you drink enough on Saturday to make you feel good
or was it the effect of what you drank the night before? A
The effect of what I drank the night before.

Q VWith the addition of what you had on Saturday? A Yes,
sir.  I'e n : "

Q Now, had you remained in your place all that day drinking
port wine, too? A Soda water, occasionally, yes.

Q That was a chaser? A No; I did not need any chaser,
because the port wine was not strong enough.

Q Well, you were feeling pretty good?

Mr. Mott. 1 object.
The Court. Sustained.

Q Can you give the jury any idea of how much liquor you
consumed during the night preceding and all day Saturday?
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Mr. Mott. 1 object. What bearing has that? If coun-
sel will state what bearing it has in this case—

The Court. Well, whether or not he could recognize
Nieberg?

Mr. Mott. Well, if that is the point. Your Honor is
giving the reason.

The Court. Well, that is one of the reasons that makes
it proper cross examination, if this witness could not see
Nieberg and did not know to whom he was talking to.

Mr. Mott. 1 agree with you, if that is the view of the
counsel, if that is the purpose.

The Court. 1t is perfectly obvious it is proper on some
theory and I do not see why counsel has to point out the
theory.

(Question read.)

The Court. 1 presume intoxicating liquor.

Mr. Sthoen. Yes. Not talking about soda water.

Witness. 1 consumed, I should judge, about 100 drinks
of port wine, that is, from Friday morning about nine
o’clock until the time I went to bed Saturday night, about
one ounce drinks; that is all L drank, port wine and soda.

Q That is all you drank? A That is al) I could get to
drink.

Q And in that condition, after having consumed about 100
drinks of port wine, you claim you received some demijohns
and other receptacles or containers, containing whiskey, at about
5 or 5:30 that afternoon at your place of business? A Yes, sir.

Q And when these things arrived at your place of business
what part of your place of business were you in? A I was in
the bar room.

Q Were they delivered to the bar room? A No, sir; they
were delivered to the back room.

Q How far is the back room from the bar room? A The
bar room from the back room?

Q How far is the back room you speak of from the bar room?
A  Where the stuff was delivered?

Q Yes. A 1 should judge about ten feet.

Q Was the door open between the back room and the bar
room? A It is always exposed, the back room and the bar room.
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Q Was your attention directed to the back room while the
delivery was being made? A When Mr. Nieberg delivered the
stuff? *

Q I say was your attention directed to it? A Yes, sir.

Q Did you go in the room? A When the gentleman deliv-
ered it he called my attention—

Q I ask you whether you went .into the hack roorh to see it
delivered. A It was delivered when I got there; when he told
me he had it already in the place on the floor.

Q When you went into the hack room the stuff was already
there? A Yes, sir; Mr. Nieberg called me; right here, the bar
room is, like here, and you just turn to the steps.

Q Mr. Nieberg called you? A Yes, sir.

Q And up to that time you didn’t see anything being deliv-
ered in the place? A No, sir.

Q You never saw these bottles in his possession at all? A
I never seep theip in his possession, no.

Q You do not know what they came in, whether they came
in an automobile or wagon or in a truck, or in a hand satchel?
A No, sir; I do not know.

Q You never saw any person actually in possession of these
lhings, did you? A Only Mr. Nieberg.

Q Well, did you see him carrying them? A 1 did not see
him carrying them; they were on the floor.

Q They were on the floor when you came into the back room?
A  When he called my attention and told me here was my things.

Q And that was all you knew about it? A Yes, sir.

Q Who was with him? A At the time?

Q Yes. A Why, I think there was a man by the name of
Rosenstein with him.

Q Do you know the man who was with him? A Do I know
him?

Q Yes. A Well, I have seen his face before.

Q You saw his face before? A Yes, sir.

Q Is he here? A 1 do not know whether he is here or not.

Q Do you know a man by the name of Jimmy, a man who
is known as Jimmy? A Jimmy?

Q Have you heard of a man that was around that neighbor-
hood by the name of Jimmy? A You don’t know his last name?

Q No. A I knew a lot of fellows by the name of Jimmy.
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Q Didn’t you hear of a man by the name of Jimmy who was
supplying saloonkeepers with stuff at that time? A No.

Q Sure about that? A Yes.

Q Wasn’t the name of Jimmy mentioned between you and
Nieberg when you were talking? Now, just think carefully, see
if you do not recall something about a man by the name of
Jimmy? A What business was he in? e

Q Business of supplying liquor? A I never heard of the
man’s name at all as Jimmy; I do not know him by that name.

Q Wasn’t there a man about that time who was known to be
supplying saloonkeepers who was only known by his first name?
It may not have been Jimmy. A 1 do not recall anyone by
that name.

Q Waell, by some other first name, about that time? Do you
get my question?

%
The Court. Are you asking fiim about a rumor?
Mr. Schoen. Not rumor, no.

A 1 don’t know of anyone else by that name of Jimmy coming
around selling stuff.

Q I am not asking you now about the name of Jimmy. I
say don’t you recall any other man by any other first name who
was talked about and talked about by you and Mr. Nieberg on
the day you .asked whether anybody could supply you, who was
making a practice of supplying saloonkeepers with liquor and
who was known only by his first name? A 1 do not recall
talking of anyone else ; our talk was mostly on stuff that was in
bond, and so forth.

Q Now, when you say that Mr. Nieberg—you say you ex-
pected to pay about $15 a gallon for this stuff? A Yes, sir.

Q Was the price absolutely fixed or was it to be fixed after
it was in your place? A Why, it was already fixed when the
stuff was delivered.

Q Was it to be a cash transaction? A Well, it was to be a
cash transaction; yes, sir.

Q And you were in the place of business at the time you say
the stuff got there? A Yes.

Q And you saw Nieberg, you say? A Yes.

Q And this was to be a cash transaction? A Yes.

Q Have the goods been paid for up to the present time?

A No.
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Q Yon, saw Nieberg and had the opportunity of paying him
that night and it was to be a cash transaction, wasn’t it? A
I had the opportunity of paying him that night?

Q Yes. You saw him? A 1 seen him.

Q And it was to be a cash transaction, that was the agree-
ment? A When the deal was made.

Q And they have not been paid for up to now? A. They
have not been paid for up to now.

Q Now, as a matter of fact, Mr. Vesey, immediately after
you began to sell the liquor and had this difficulty or trouble
about Mr. Coleman, don’t you know of the disappearance at that
time of this man by the name of Jimmy?

Mr. Mott. 1 object.
The Court. Sustained.

Mr. Mott. Because he said he does not know any such
man. The question contains a false assumption.

Q When you talked to Nieberg did he mention anything about
a man by the name of Jimmy? A I do not recall him speaking
of anybody by that name; I never heard the name before, as I
can recall.

Q Now, Mr. Vesey, did you see any quantity of this whiskey
sold over the bar? A Did I see any quantity of it sold? Yes.

Q How much of it? A I should judge about one quart.

Q That is the amount you saw sold? A Yes.

Q Do you know the people to whom it was sold? Were they
steady customers of your place? A Yes, sir.

Q About how many of them? A I should judge about five
or six, to my knowledge from the time to when I went upstairs
and went to bed.

Q Are they all here? A No, only the bartender is.

Q Are the five or six men who you say you saw drink this
stuff alive? A Yes, sir.

Q They are alive today? A Yes, sir.

Q Did you drink any yourself? A 1 took three drinks out
of the bottle.

Q Did you see your bartender take any of it? A 1 didn’
see him take any of it.

Q Do you know whether or not he was a drinking man? A
Well, occasionally; he was a moderate drinker; he takes a little.
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Q You say that the two gallon demijohn was the first part
of the whiskey that you used? A Yes, sir.

Q And that you put the demijohn into the back room when
it was empty? A When the jug was empty, yes, demijohn.

Q A demijohn similar to the one here today? A Yes, sir.

Q And did you put it into the back room yourself? A The
empty demijohn?

Q Yes. A Yes.

Q What became of the whiskey that was taken out of that
demijohn? A Why, it was consumed.

Q Two gallons of it? A Yes, sir.

Q There were two gallons in that demijohn? A Yes, sir.

Q Consumed by customers over your bar? A Yes, sir

Q About how many of them? A About how many what?

Q About how many customers? A Well, I have only seen
about five of them served up to the time I went to bed.

Q Did the five of them consume two gallons, to your view?
A No, sir.

Q Do you know about the average number of drinks that
each one of these customers took, that you saw? A I have only
seen them take about one or two.

Q And that was when you went to bed? A Yes, sir.

Q And what time was that? A About seven o’clock.

Q And when was it the demijohn was emptied and put in the
back room? A Sunday morning.

Q So that between seven o’clock that night when you went
to bed, and Sunday morning, the two gallons was consumed in
your place? A Yes, sir; that was up to the closing time.

Q And so far as you know the people who drank that are
alive? A Yes, sir.

Q Now, did you ever refill that two-gallon demijohn? A
Did I ever refill it?

Q Yes. A No, I never refilled it.

Q I mean from either of the other two containers? A Why,
1—the night that the officer came there, Mr. Sergeant Owens and
Sergeant Quinn, and they told me they wanted the stuff; I took
the stuff that was in the five gallon jug and put it into that, see,
out of the tin can.

Q Why was it necessary to remove the stuff out of the tin
can and put it in that demijohn? A Well, the demijohn was
empty, or the tin was empty, I should say, and I thought it might
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create a rust; these cans, you know, was not in very fit condition
mto he served in, so I thought I would take it out of the can.
Q Well, did you give the can to the police? A I showed
Kthe police the empty can in its position where I had put it.
Q You mean the five gallon can was also empty? A The
m five gallon can was emptied and put into a stone jug.

Q Where is that? A Well, the officers and myself took it
out of the five gallon jug and put it back into the tin can.

Q Then the beverage that is now in court in these three con-
I tamers has at some time been in another container that Mr.
mNieberg, or whoever it was you met, never brought to your
I place? A That was the five gallon jug.

Q There are five gallons of this beverage, whatever it may
be, that is in court today, that has been in something else and
mpoured back into this container since it was left at your place
of business on the afternoon of Saturday, December 6th, is that
mtrue? A That is true; yes, sir.
Q And where is that other container that that stuff was once
hi? A At the place of business.
Q That you never surrendered to the police? A Never
msurrendered that, no.
Q And the stuff that is in this can—this is the can you filled?
BA. A can something similar, I believe it is the same can.
Q Whatever stuff there ma) be in the tin can which you
Blelivered to the police is the stuff that had been in some other

1 ""~Bcontainer and has been poured back into this container since you

mclaim this stuff was delivered to your place of business; is that
mtrue? A Yes, sir.

Q And the other container in which that beverage had been
mis a container that you do not claim Nieberg ever saw or had?
mA That is a five gallon jug.

Q Is that so? A That is right, sir.

Q When was the refilling done? A In the presence of the

police.

Q And when was that, what day? A That was, I should

! "~Biudge Tuesday or Wednesday night; I am not sure what time

lit was.

Q How long had the five gallons of beverage been in the jug
I that you speak of in your possession before you refilled the can
m which is now in court, or a can similar to the one which is now
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in court in the presence of the police officers? A Why, I should
judge it was on Sunday night.

Q You think you did that Sunday night? A Yes, sir.

Q So that whatever beverage was delivered to you on Satur-
day stood in the container of your own selection from Sunday
until Tuesday? A Yes, sir.

Q When it was poured back into the original container in the
presence of the police; is that true? A Yes, sir.

Q And you have no other reason to give this court and jury
as to why you had removed the five gallons of the beverage
from the tin container into a larger stone jug except that you
thought the tin container might be rusted inside? A Why,
Mr. Nieberg himself told me to remove the stuff from the tin
can into a crockery jar, or something to that effect, because it
might contain some rust; there was a paper cap instead of a
cork cap on the top when it was delivered to me, and I neglected
putting it in the jug that night and left it there until Sunday
night, and brought it to the back room and in the presence of
three or four patrons of my place refilled it in the five gallon
jug and did not touch that five gallon jug until the police took it.

Q (By the Court) When did Mr. Nieberg make that state-
ment to you? A The day he delivered the stuff to me.

Q How long have you been in the saloon business? A Six
years.

Q I presume you claim to know something -about alcoholic
beverages? A To a certain extent.

Q As a saloonkeeper of six years’ experience do you know
of any danger from rust so far as whiskey is concerned? A
No, sir; I do neot.

Q You do not know that if whiskey is kept in a receptacle
that is rusted that it might affect the quality of it? A Well,
it is only from a rumor I hear.

Q Have you ever known that to be so? A No, sir.

Q Then why did you take Mr. Nieberg, as you say he sug-
gested—why did you take his say-so, and remove the five-gal-
lons to a stone container, when you, as a saloonkeeper of six
years’ experience knew that there was nothing harmful in keep-
ing whiskey in a tin can?
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Mr. Mott. 1 object, because it assumes this witness has
assumed a certain thing which he has not said.

The Court. Sustained.

Recess.

Q I do not recall whether you told us into how many bottles
you poured the contents of the two gallon demijohn? A 1
should judge about eight; at least there should be eight to the
two gallons.

Q Well, I do not mean how many bottles did you get out of
it. In selling this beverage over your bar.you told us that you

took the contents of the two gallon demijohn and distributed that
into something else.

The Court. He said in quart bottles.
Witness. Quart bottles.

The Court. And there were eight of them?
Witness. Yes, sir.

Q Eight different. A No, sir; just one bottle I was using.
Q And were refilling the one bottle all the time? A Yes, sir.
Q Did you give that bottle to the police? A Yes, sir.

Q Is that here? A 1 believe it is; I turned it over to the
police.

Q At the time you gave that to the police was it empty or
full? A 1 judge it was about half or one-third full.

Q And do you know whether the contents of that bottle were
poured into the five gallon can? A 1 do not believe so; I gave
it to them in separate packages.

Q Where had that bottle come from before you began to use
it for this refilling purpose? A Why, it was a bottle I was
using right along, a quart whiskey bottle.

Q It was a bottle you had in the store? A Yes, sir.

Q And did you do the filling yourself? A Only on Sunday
night.

Q On Saturday afternoon when this beverage arrived at your
place you began to sell it right away? A Yes, sir.

Q And did you begin to pour it into the quart bottle from
the two-gallon jug? A My bartender did with my orders.

Q So what was done on Saturday was done by your bartender
and not by you? A Yes, sir.
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Q And yon had directed him to pour it out into a quart
bottle? A When the stuff arrived.

Q And sold it out of the quart bottle? A Yes, sir.

Q And to your knowledge that quart bottle was refilled at
least eight times? A Yes, sir.

Q That completely exhausted the contents of the two gallon
demijohn? A Yes, sir.

Q Sure of that? A Yes, sir.

Q And after the,contents of the two gallon demijohn was
exhausted you found that to be on Sunday morning when you
came back to the saloon? A Yes, sir.

Q [Is that true? A Yes, sir.

Q And you then took that two gallon demijohn and put it
away in the back room? A It wasempty, yes; it was not empty
on Sunday morning; it got empty around Sunday night.

Q When it became empty you put it into the back room your-
self? A Yes, sir.

Q You know it was empty? A Yes, sir.

Q Sure of that? A Yes, sir.

Q And you had 12 gallons of it all together? A Yes, sir.

Q Two gallons of it you know were gone? A They were
consumed over the bar, yes, sir.

Q Now, you have identified a demijohn here which you say
looks like the two gallon demijohn that you had in your place;
that is so, is it? A That looks something similar, yes, sir.

Q And the one you put in your back room empty? A Yes,
sir.

Q Did you ever refill it yourself? A Why, in the presence
of the sergeant of police.

Q You refilled it? A Yes, sir.

Q Well, out of what did you refill it? A Out of the tin can.

Q Well, didn’t you tell us that you had filled the tin can out
of a five gallon stone jug? A 1 emptied the tin can into a stone
jug.

Q Yes; that was the whole five gallons? A Yes.

Q And you kept the five gallons in the stone jug until yon
put it back in the tin container in the presence of the police, you
say? A Yes, sir.

Q Well, when did you fill the two gallon demijohn again? A
Why, in the presence of the police; we had no funnel; he held
the demijohn while I was emptying it out of the can.
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Q After emptying the contents of your five gallon stone jug
|into your tin can why was it then necessary, or why did you
[then take some out of the tin can and put it into the two gallon
[demijohnl A 1 do not just recall why we done it; he asked me
for the receptacles of what it came -in and I told him what I had
[the stuff delivered in, and I took it and turned it over to him,
and we had no funnel, and when I was emptying the stuff out
of the five gallon jug into the two gallon jug—when I gave the
[sergeant the demijohn it was empty and he advised me to turn
the things over and I did just as he told me.

Q Turned what over? A The five-gallon Great Bear spring
[water bottle and the five gallon can and the two gallon demijohn
PS the stuff I received.

The Court. He did not ask you that at all. He asked
you why it was that after you emptied the contents of the
stone jug back again, you say, into the tin can, that you
put in more—took any more from the tin can and put it
in the two gallon demijohn?

Witness. 1 do not recall; at the time we filled it up
to the best of our ability.

Q (By the Court) Well, if you put five, gallons from the
tin can into a stone jug and put the same five gallons back into
the tin can, they why did you take some more out of the tin can
«nd put it into the two gallon demijohn A Well, we put it all
in in the presence of Mr. Quinn and myself; I took the stuff and
turned it over to him; I had suggested at first myself not to
stouch the two gallon demijohn, to leave it empty, but I do not
know just what came up when we filled it up.

Q That is the explanation? A Yes, sir.

AQ Now, Mr. Vesey, did it take you from Saturday night until
Sunday morning to sell two gallons of whiskey? A Yes, sir.

Q And how much did you sell during Sunday? A How
much did I sell during Sunday?

The Court. Why do you repeat the question? Answer
it and do not repeat it.

A  Well, from the time it came, I should judge up to ten o ’clock,

could not just tell you how long it took to sell one gallon or
two gallons; I was not there from seven o’clock until closing
tjme Saturday night, and then when the bartender opened up
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Sunday morning, when I relieved him, this stuff ran out about
ten o ’clock.

Q In the morning? A No, in the night.

Q You continued to sell whiskey Sunday night? A Yes, sir.
Q And you continued to sell whiskey Monday? A Yes, sir.
Q And you continued to sell whiskey Tuesday? A No, sir.

Q At what time on Tuesday did you stop selling whiskey?
A 1 did not sell any on Tuesday.

Q On Monday? A When Richard Coleman came in the
place and told me his brother was sick between ten and ten-thirty.

Q How much did you sell after the two gallon demijohn was
exhausted? A Oh, I cannot just recall how much I sold; about
half a gallon or gallon; I did not measure all the stuff to see
how much I sold.

Q Half a gallon or a gallon? A I should judge that.

Q Where did you take it from? A From the jug that I
took out of the tin can there.

Q Do you know how many gallons of stuff there are in court?
A No, I do not.

Q Can you tell by looking at those receptacles? A Can I
look at them?

Q Yes. A I should judge there are about nine gallons there.

Q You think there are nine gallons? A I should judge; that
is only guesswork.

Q You are only guessing at it? A Yes, sir.

Q You had no occasion to use any of the beverage out of the
glass container at all, did you? A No, sir; I did not touch it;
did not even touch the cork.

Q This container I am referring to now? A Yes.

Q Is that a five gallon container? A That is supposed to
hold five gallons.

Q And it is not entirely full, is it? A No, sir.

Q And it was delivered and received by you as five gallons?
A Yes, sir.

Q Do you know what kind of a jar that is? You have been
in the business six years. How many gallons does that jar con-
tain? A Why, you can get over five gallons, wine gallons, 128
ounces to the gallon in a bottle of that kind and it would not fill

right up.
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Q Is that different from a whiskey gallon? A There is
proof gallon, 100 proof, and then there is wine gallon 128 ounces.

Q How many gallons of whiskey could you put in that bottle?
A 1 should judge you could put five in.

Q Is that a regular five gallon bottle? A 1 think it is;
yes, Sir.

Q And it was delivered to you as five gallons? A Yes, sir.

Q And you did not sell any part of that liquor out of that
bottle at all? A Did not touch it.

Q If that is a five gallon bottle why did you receive it as five
gallons when it is not entirely full?

Mr. Mott. 1If your question assumes it was not full
when he received it, I object.

Mpr. Schoen. He says he has not touched it.

Mr. Mott. Well, we have touched it and taken some
out of it.

Mr. Schoen. 1 object to that statement and ask that
it be stricken from the record.

The Court. 1 want to have the situation before the Court
on the record. Judge Schoen’s proposition is, I presume,
that the statement of the Prosecutor should not be accepted
by the jury as a statement of fact. It is a perfectly proper
statement to make to the Court by way of explanation.

Mr. Mott. That was the purpose of it.

The Court. 1 am asking Judge Schoen so I may see
what he wants the Court to do in reference to his objection.

Myr. Schoen. 1 do not think it is a proper statement to
be made to the Court, but I am not going to argue about
it. It is done, and I do not know that it is going to affect
the case, but if such a thing has occurred the proper way
to show it is by evidence.

Mr. Mott. 1If 1 do not produce the evidence I will
apologize to you.

The Court. The objection is sustained. The jury will
understand that nothing can be received except the actual
evidence in the case and I so instruct you. Now, that is
the objection made by Judge Schoen, which is sustained.
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Q (By the Court) Have yon said, Mr. Vesey, and is it a
fact that when you received this Great Bear Spring water bottle
full of something you call whiskey, that the bottle was then full!
A No, sir.

Q (By the Court.) What was it, then? A It was not quite
full.

Q (By the Court) Well how much was it? A It was sup-
posed to contain five gallons; I did not measure the bottle or I
did not even take the cork out of it; I took the man’s word for it.

The Court. The objection of the Prosecutor is over-
ruled.

Q If this was a five-gallon jug or bottle why did you accept
it when it was only partially filled, as five gallons of beverage?
A Well, I asked the man when he delivered the stuff and he told
me twelve gallons and I took it as twelve gallons and I did not
measure any of it.

Q Waell, a liquor man handling jugs and bottles, these various
jugs become quite familiar to you? A Yes, sir.

Q You can tell a one gallon jug and a five gallon jug by
looking at it? A Well, you can, yes, sir.

Q And when you looked at this glass jar which is in court
did you recognize that as a five gallon jar? A Yes, sir.

Q Well, then, if it was not full when you got it why did you
receive it as five gallons? A Well, I just took the man’s word
for it; he said there was five gallons in it.

Q Notwithstanding the fact that you could see it was not full?
A At that time?

Q Yes. A 1 did not say it was full.

Q You said it was not full>? A He told me five gallons in
the Great Bear Spring Water bottle, and five gallons in the tin

and two gallons in the demijohn, and that was twelve gallons
all told, and that is what I took it for.

A Mr. Mott.) “He” told you. Who? A Mr. Nieberg.

Q Then whatever is in that two gallon demijohn now is a
beverage which was in a five gallon jar, which was your prop-
erty? A Yes, sir.

Q Five gallon jug, rather, which was your property and been
around your place of business? A Yes, sir.
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Q And which had been poured out of the five gallon stone jug
into the tin can; is that right> A When it was. put into the tin
can? At the time the police came.

Q Yes; and from the tin can again transferred into the two
gallon demijohn?

Objected to.

Mpr. Schoen. 1 will withdraw that question and reframe
it.

Q Whatever you poured into the two gallon demijohn on the
day the police came to your place, which was on Tuesday, came
through two other receptacles, didn’t it, first from the five gallon
jug, which was your property? A Yes.

Q Then from the tin can; is that right? A Yes.

Q And from the tin can into the demijohn; is that right?
A No; I said that when I got the stuff delivered to me I was
given orders to take it—

Q I am not talking about that now. I am talking about when
the police came to your place? A 1 took it out of the five gallon
jug and put it into that two gallon demijohn and then into the
can, five gallon can, from the five gallon jug.

Q I understood it just the other way around. Let us see
if we understand it right. You took it out of the five gallon jug,
which is your jug? A Yes.

Q And you put it into the two gallon demijohn? A Yes.

Q And then your poured the contents of the two gallon demi-
john into the tin can? A Yes.

Q All of it? A All that was left in the jug.

Q Which jug? A 1In the five gallon jug, because you
couldn’t put five gallons into the two gallon demijohn.

Q How many times did you fill the demijohn in emptying the
five gallon jug? A Only once.

Q You told us—if you are mistaken about it I am going to
have you correct it. I am not going to have you say anything
that is not so. I understood you to say that you filled this tin
receptacle out of the five gallon jug; did I understand you right?
A  When the police came there I had the five gallon jug in my
apartment.

Q That was full? A Yes, and me and Sergeant Quinn took
the stuff into the kitchen. I showed him what stuff came to me
and he was with me and I took the five gallon jug while he held
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the demijohn and filled up the two gallon demijohn, then put the
contents into the five gallon tin can out of the jug.

Q (By the Court) How much did the stone jug have in it?
A It was supposed to be five gallons.

Q It only had the contents of the tin can? A Yes, sir.

Q Then how can you get five gallons in the stone jug from
the tin can with five gallons and then fill the demijohn in addi-
tion? A Waell, the tin can was not filled up.

Q Then you only put three gallons of the stone jug contents
into the tin and two gallons into the demijohn? A Yes, sir.

Q Now, you said awhile ago that you poured all of the con-
tents of the stone jug into the tin can, making at that stage of
the proceedings five gallons in the tin can, and then you said
‘you poured off two gallons of that into the demijohn? A 1 do
not recall making that statement,

The Court. You made the statement; is that a correct
statement ?

Witness. No.

Q (By the Court.)) Then what you actually did was to pour
off three gallons from the stone jug into the tin can and two
gallons into the demijohn? A Yes, sir.

Q Then the contents of these two containers which are in
court, which you poured into them, which you say you poured
into them on the day the police came, were the contents of the
jug no part of which had been used or sold by you; is that true?
A Yes, sir.

Q None of the contents of the stone jug have been sold by
you? A You mean it was in the tin can before I put it into
the jug?

Q Yes. A Well, there must have been a half a gallon taken
out of it.

Q Out of what, the jug or tin can? A Why, it was taken
out of the tin can before the jug was filled up.

Q And has that all been disposed of, or did you have any
part of it left? A Only what the police had taken over, was
in the bottle.

Q And you are positive that the containers which are in court
here today, or similar containers, were used by you on the day
the officers came and that you put the contents of one five-gallon
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jug into these containers or containers similar to them; that is
right, is it? A Yes, sir.

Q One five-gallon jug is the thing you got all the beverage
out of which was put in the containers the day the police were
there? A Yes, sir.

Q Did you make that statement? A Yes, sir.

Mr. Mott. You mean the jug and the tin?
Mpyr. Schoen. Yes.

Q Whatever you poured on the day the police came into your
place, was poured out of one container, a five-gallon jug? A
When the police took the stuff out of the bottle that I was
working ?

Q No, when you say you filled these containers or containers
similar to the ones in court, you say you used a five-gallon jug
to pour this beverage out of? A After the two-gallon demijohn
went I took the tin can and put it into the five-gallon jug, and
I had used about one gallon out of that, I guess, up to that Mon-
day morning, about half-past ten.

Q When the police came you had the five-gallon jug, the bal-
ance of the beverage there in a five-gallon jug? A Yes, sir.

Q And what you poured in the presence of the police was out
of the five-gallon jug? A Yes, sir.

Q Nothing else? A No, sir.

Q /By the Court.) Anything left in the quart bottle in the
bar? A 1 think it was half full, or one-third.

Q {By the Court.) Did you pour anything out of that? A
No, I just turned it over to the police right the way it was.

Re-direct examination by Mr. Mott.

Q Mr. Vesey, you said, if.I recall rightly, that on Monday
morning about half-past ten Richard Coleman came into your
place and said that his brother was sick? A Yes, sir.

Q When Richard told you that what did you do with the
whiskey that you had bought from Nieberg? A WrIhy, the bottle
that I was working on was the quart bottle; I had taken a pint
bottle and cleaned it out myself thoroughly and had it filled up
with the contents of the quart bottle we were working and took
it to a chemist and had it analyzed. °

Q What was his name? A Dr. I. Friedman.
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Thomas F. Vesey, re-direct.

Q That was on Monday? A Monday was the—

Q When did von take this to Friedman? A On Monday, at
twelve o’clock, between half-past eleven and twelve.

Q What did yon do with the rest of the whiskey you had
there? A I just put it out of the way.

Q Did yon sell any more of it after Richard told you his
brother was sick? A No, sir; I immediately stopped the sale.

Q Now, what was this five-gallon jug into which yon poured
the contents of the tin container? A It was one of them regular
five-gallon stone jugs; composition of some Kind.

Q What was its condition? A 1 had cleaned it out thor-
oughly with water before I put the contents of the five-gallon tin
can into the jug; cleaned it out myself.

Q (By the Court.) Hot or cold water? A Whbyv. it was luke-
warm water, and then I rinsed it with cold and a little washing
soda.

Q I understood you to say that your agreement with Nieberg
was that you should pay him cash for the whiskey? A Why, I
was to pay him cash, but I did not have the money on hand at the
time when he delivered it.

Q Did you have any conversation? A 1 told him I would
issue him a check in place of the money; I didn’t have my check-
book down there at the time and I made an appointment with him
to come and see me Monday morning and perhaps I would have

aad I had made out a check for him and the first person
I came in contact with was Richard Coleman and he told me his
brother was sick, and I asked him what he—

Mpr. Schoen. 1 object.
The Court. Sustained.

A (Continuing.) So I immediately took the stuff and had it
analyzed and I did not present the check.

Q And you had drawn the check? A Yes, sir.

Q Have you that check with you? A Yes, sir.

Check offered in evidence and marked Exhibit S. 1. $150,
dated December 8, 1919, James F. Vesev.

Q I notice this check is drawn to cash; how is that? A Well,
that is the way I was told to make it out.
Q Who told you to? A Mr. Nieberg.
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Q And was that check for the whole or a part of the amount?
A Well, do yon mean for the whole total amount of the stuff I
received!

Q Yes. A Well, that check was made out for only ten gal-
lons, at $15 a gallon.

Q The rest, how were you to pay that; you gave him a $150
check, and the rest, how were you to pay that? A In cash, I
guess, because I didn’t have the check made out for the right
amount of the stuff I received.

Re-cross examination by Mr. Schoen.
Q When did you in fact make up this check to be used in court

here; when has it been made? A The day?

Q No, when did you actually write this check up? A Why,
Monday.

Q This last Monday? A No, December 8th.

Q You were sober, by that time, were you? A 1 will say.

I was. o

Q The one hundred glasses of port had worn off? A Yes,
Sir.

Q And you knew how much you owed for this stuff under
your agreement? A Yes, sir.

Q And you knew you owed twelve times fifteen? A I knew
I owed twelve times fifteen.

Q That would be $180? A Yes, sir.

Q And so on Monday when you were sober and you sat down
to write a check to pay for the stuff you wrote a check for $150?
A 1 made a check for $150.

Q When you say you know you owed the amount of $180? A
I did not say I knew I owed him $180; my first order was twenty
gallons and I only received twelve.

Q Did you go to school here? A Yes, sir.

Q You can figure? A Yes, sir.

Q Did you figure out how much twelve times fifteen is? A
Yes, sir.

Q How much? A $180.

Q Notwithstanding the fact you knew it was $180 you owed

this man you say you sat down and wrote out a check for $150?
A  Yes, sir.
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Thomas F. Vesey, re-cross.

Q And that is the check you brought to court here and say is
the check you had ready to give to Nieberg? A Yes, sir.

Q And you told Judge Mott, the Prosecutor, you were to pay
the $180 in cash? A I knew I had to pay it; I was not guessing
at it; I just simply made a mistake; instead of making it out for
$180 I made it $150.

Q You made a mistake in your favor of $30? A Well, I
would have had to pay the difference; there wouldn’t be any dif-
ference in the final adjustment in the question of money.

Q Where has this check been since that time? A I turned
the check over to the police.

Q And that was part of your scheme, wasn’t it, when yon
thought there was going to be some .trouble, you thought you
would make out a check to somebody and say to the police there
was somebody you bought this stuff from? A No, sir.

Q And isn’t it a fact why you made it in the name of cash,
because you could not think of anybody to put in in your hurry?
A No, sir.

Q When the police came on Tuesday you had this check to
show to them; is that so? A When I was asked for it.

Q Yes, but the check you had there if they wanted it? A
Yes, sir.

Q To show to the police? A I kept it when I found out
what was the trouble.

Q Now, Mr. Vesey, you say on Monday when you heard there
was some trouble about Mr. Coleman, you took the bottle you had
behind the bar and took it to a chemist? A Not the bottle I
had behind the bar; I took—when Richard Coleman came to me
and told me his brother was sick, Mr. Nieberg was also there; I
went to work and took a pint bottle and rinsed it out thoroughly
myself and filled it out of the quart bottle with as much as I
could put in the bottle and I took it to the chemist down on Hal-
sey street.

Q You filled a pint bottle from the contents of the quart
bottle you were using behind the bar? A Yes, sir.

Q And you took that pint bottle to a chemist? A Yes, sir.

Q Did the chemist drink any of that stuff? A He did the
following day; he and Mr. Nieberg both.

Q Drank some of the stuff you brought down? A That is
when they separated the ingredients and the alcohol was in one
glass cabinet.
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Thomas F. Vesey, re-direct-.

Q How do you know that? A I seen it.

Q You do not mean he separated any ingredients out of the
liquor? A He told Mr. Nieberg he did; I am not any chemist.

Q Did you drink any of it? A No, sir; I did not.

Q How long had the five-gallon jug that you used to pour
the contents of the five-gallon can into been in your possesison?
A  You mean the five-gallon jug?

Q Yes. A 1 should judge it was there a year or so.

Q Been in active use you say, during that time? A Well, it
was in active use at times.

Q Or was it standing there that time without being used for
any purpose whatever? A Well, it was in active use two or
three months previous.

Q Do you remember what kind of beverage was in it that
time? A Well, it was whiskey.

Q Sure it was whiskey? A It was the only jug I used for
that purpose, sure.

Q Where did you keep that jug? A Under the bar.

Q And that is where it remained? A Yes, sir.

Q And all you did before you put the contents of this tin con-
tainer in it was to clean it with lukewarm water? A Washing
soda and cold water.

Q You have no knowledge what that thing might have been
used for by the bartender or others during the year or so it had

been in your place, have you? A 1 don’t think so, no; I cannot
answer that question.

Re-direct examination by Mr. Mott.

Q You say that the chemist, Dr. I. Friedman, told Mr. Nieberg

in your presence, that he had separated or analyzed—what did
he say?

Mr. Schoen. 1 object to that.

Mr. Mott. You have introduced part of this conversa-
tion and I want to know just what the conversation was.

The Court. Go ahead.

Witness. Why, Mr. Nieberg and myself went down there
on Tuesday at twelve o’clock, to get a report on the stuff,
and the chemist told us it contained a certain amount of
methyl alcohol, and he says there wasn’t enough there to
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Thomas F. Vesey, re-direct. A%

kill anybody, so he and Mr. Nieberg were talking, and he
had the stuff separated in these little glass cups on a
wooden rack in front of him and he took a drink of that
and Mr. Nieberg also took a drink of the alcohol, in my
presence, but I did not touch any of it myself there.

Q How did you come to meet Mr. Nieberg this morning? A
Why, he was there at twelve o’clock.

Q At your place? A At my place.

Q What did he come-for? A 1 did not know what purpose
he came for; I thought maybe he might be looking for the check.

Q Did you say anything to him about the check? A No,
sir51 just asked him to take a little ride with me down to
Broad street.

Q And he did? A Yes, sir.

Paper marked Exhibit S. 2 for identification.

Q I show you Exhibit S. 2 for identification, and ask you
if you have seen that before? A Yes, sir.

Q When did you get that paper? A On Tuesday, December
9th.

Q From who? A Dr. Friedman.

Q Was Mr. Nieberg there? A Yes, sir.

Q Do you know whether Mr. Nieberg saw this or not? A
I do not know whether he seen it or not; I wouldn’t swear to
it, that he didn’t or he did.

Q Do you recognize this bottle? A Yes, sir.

Q WFat bottle is that? A That is the work bottle that was
behind the bar.

Q Are you able to say how much stuff there was in this
bottle; did the police take this? A Yes, sir; I gave it to them
about that way, just about the way it is; I wouldn’t say it was
any more; I would not be exact.

Q You say the chemist drank some of this stuff in your
presence.? A Yes, sir.

Q Did he say how much you could drink without doing any
harm? A He explained to me you could consume at least
twenty or thirty drinks without doing a man any injury.

Q That is how harmful he told you it was? A Yes, sir.
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| Thomas F. Vesey, re-direct.

IExamined by the Court.

Q Who was in your saloon when you say that Nieberg came
[to you and said the stuff was in the back room? A 1 should
judge there were about four or five men there—Kichard Coleman
was one; that is about all I can recall, outside of the bartender.

Q WTiere were you when Nieberg first spoke to you that
[afternoon? A 1 did not see him that afternoon; it was late
in the evening, about five o’clock—half-past five.

Q Well, between five o’clock and half-past five? A 1 was in
the barroom.

Q What were you doing? A When he entered I believe I
[was there at the lunch counter.

Q In order to get to the place where these goods were
[after Nieberg called your attention to them, from the street,
was it necessary to go in through the barroom? A No, sir;
through the side alley.

Q Was the door open in the side alley? A Yes, sir;
Ithere are two doors.

Q When you say you first saw Nieberg, about nine o’clock
lon Saturday morning, December 6, at your saloon, were you the
only person tending bar? A I was not tending bar.

Q Was the barkeeper there? A Yes, sir.

Q What took place between you and Nieberg—what did you
say to him and what did he say to you? A I was talking
Mith him in.regard to—

& I did not ask you what you wer talking to him in regard
to. I asked you to”state the words that you used to him and
the words that he used to you. A Well, he came in and said
good morning to me, and I said good morning; so we stood there
and had a cigar, and I started talking.

Q Had you ever met him before that day? A Only on one
occasion. .

Q Where? A On the street.

Q When? A I should judge about two or thre days pre-
vious; it is right around the freight yard there and his brother
kept a place across the street; I happened to go over for ice
occasionally, and I happened to run across him.

Q Go ahead. A So, I was telling him about what stuff I
nad in bond, and I told him—
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Thomas F. Vesey, re-cross.

Q Do not tell us your conclusions. Tell us what you said
and what he said. A We were talking on the subject—

Q Strike that out. Say what you said and what he said to
you. A We was talking about stuff that I had in bond and I
was telling him I would like to get it out, in regard to the war-
time prohibition ban being lifted.

Q Strike that out. All that you have told us is that he said
good morning, and that you gave him a cigar, or he gave you one,
and you stood there talking. I want to know what was the
first thing said and who said it and what it was. Do not tell
us it was whiskey in bond. Tell us exactly what it was? A 1
cannot just give you the first words.

Q All right, then, if you do not recall the exact words tell
us your best recollection. A I just simply tried to tell my
best recollection; that was our opening conversation, in regard to
our stuff in bond.

Q Who opened the conversation? A I did.

Q What did you say? A I said to him that I had some
stuff in bond and I would like to know how soon I would be
able to get the stuff out, and I told him the predicament I was
in for the stuff, and he told me he might try to locate a man
and get some for me. That is the best of my recollection I can
bring back of that morning, on Saturday.

Q So that the very first thing you talked about after you
saw was the statement that you had some stuff in bond and
you could not get it out and you did nothaveany (tuff in the
place, and you needed more and he told you he would try to
help you? A Yes.

Q That is correct? A Yes.

Q What did you say was in bond? A Why, ten barrels of
whiskey.

Q Did you say what kind of whiskey? A I do not just
recall whether I told him the name of the stuff or not, but I
said I had ten barrels in the Kentucky bonded warehouse.

Q Did you speak otherwise than that of the kind of whiskey
you had there? A No, sir; I did not.

Re-cross examination by Mr. Schoen.

Q Have you been indicted for the sale or for the keeping of
this whiskey?
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Myr. Mott. One moment. This witness may say whether
he has pleaded to an indictment or not, but he does not
know whether he has been indicted.

Q Have yon pleaded to an indictment? A What kind?

Q Arising out of the keeping of this whiskey? A Federal
indictment.

Q I mean in this state court. A No, sir.

The Court. You asked him, “ Have you been indicted?”
And what was his answer?

Witness. Federal indictment; I was fined $250 for
violating the Volstead Act.

Q You have merely been charged by the Government with
violating the Volstead Act, but have you pleaded to any in-
dictment in the state court, for the handling of whiskey or the
keeping of it, or the death of Coleman? A No, sir.

Q Were you promised immunity from indictment if you were
to say that you bought this whiskey from someone? A No, sir.

Q Didn’t you, in order to save yourself from indictment,
have to name someone from whom you got this whiskey, so
that you could be a witness and thereby save yourself from
indictment? A No, sir.

Q Isn’t that why you are a witness in the case? A No, sir.

Q You do not expect any punishment at all for having
handled whiskey or sold it or caused the death of Coleman?

Mr. Mott. Does it make any difference what the wit-
ness expects?

Mpyr. Schoen. 1 will withdraw it for the present.

Q You know you will not be prosecuted, don’t you? A That
is a question I cannot answer.

Q Well, haven’t you discussed it with the authorities? A
Who do you mean?

Q With the police authorities or prosecutor’s authorities. A
No, sir; 1 have not.

Q And you don’t know of any reason why you are absolutely
free of any indictment about this matter? A 1 do not know.

Q You don’t know why it is that you have not been called
upon to plead to any indictment, do you? A I have not been
called upon to plead to any indictment; no, sir.
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Richard John Coleman, direct.

RICHARD JOHN COLEMAN, sworn in behalf of the State.

Q Where do you live? A 171 Orange street.
Q With whom do you live? A My parents—mother and
father.
Q How old are you? A Twenty-seven.
Q Did you have a. brother? A Yes.
Q , What was his name? A 1 have several brothers.
Well, Sylvester? A Yes, sir.
Was he older or younger than you were? A Younger.
How old was Sylvester? A Twenty-four.
Is Sylvester living or dead? A Dead.
Do you know when he died? A Yes, sir.
When- A On the 8th of December.
Last? A Yes, sir.
Do you know Mr. Vesey, who keeps a saloon at 172 Orange

OO O

, street? A Yes, sir.

Q Were you ever in there with your brother Sylvester? A
Yes, sir.

Q When was that? A Well, I was in there several times
with him.

Q Waell, in December last, shortly before his death? A Yes;
I was in there on December 6th.

Q That was what day in the week? A Saturday.

Q And Sylvester was with you? A Yes; he and my other
brother, Warren.

Q Your brother Warren, is he older or younger than you are?
A  Younger.

Q Older or younger than Sylvester? A Between the two
of us.

Q What time of day was it when you went into Vesey’s
saloon? A About half-past four in the afternoon.

Q With whom? A 1 went in there alone in the afternoon.

Q Did you see Sylvester after that? A Well, not until
later on in the evening; later on in the night, rather.’

Q Do you know Mr. Nieberg? A Yes, sir.

Q How long have you known him? A Oh, for a short while;
since I have been living up there; he runs a saloon a couple
of doors from my house, and the other brother I have seen
around there several times.

Q {By the Court.) Who is this one? A Max.
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I Q And yon have seen Max aronnd there? A Yes, sir.

1iQ Have you ever seem Max in Mr. Vesey’s saloon? A
|Yes, sir.

I Q When was that? A On a Saturday, the 6th of December,
I seen him there.

|Q Tell us what occurred when he was there. A Well, when
I first was in there it was in the morning, and soon Max Nieberg
jcame in there and talked to Tom Vesey; of course, they were
talking private; I did not hear what they were saying; I went
lout and did not see anything more of them until night, a quarter
[of six, or half-past five, I seen Max Nieberg coming in the side
[door. He had that tin and laid it down at the end of the shuf-
[fleboard, about midway between one shuiffleboard and the other,
[and when he came out Vesey was sitting on the lunch bar he
[had there and he had a little talk and he went out.

[ Q What tin do you mean? A That one right there.

I Q This tin container? A Yes.

[ Q What was Max Nieberg doing with that when you saw
[him? A He was bringing it in the back room.

I Q Did you have anything to drink in this saloon before
[Sylvester came? A Yes, sir.

I Q What did you drink? A Gin.

Q After Sylvester came in what happened? A When he
mcame in about twenty after nine or half-past nine, he came up
[from the moving pictures;it was raining that night, so me and my
[other brother Warren were standing there talking and Sylvester
[came from the moving pictures and he met us; at that time he
[owed Vesey a couple of dollars and took it up; he wanted to
[pay him, and he did not expect to meet me or my brother, and
[at the time Vesey wasn’t there, and he said, “ What are you
mgoing to have?” 1 said, “1I will take a drink of gin.”

Q Who served you? A The bartender, John Strong; my
[brother took whiskey.

Q Who? A Sylvester; we had several drinks, maybe eight or
fciine or ten of them.

Q Of whiskey? A Yes, sir.

Q And you were driking? A Gin and beer.

Q And your brother Warren? A Drinking Italian wine; we
mdrank until about twelve o’clock, and it was pretty near closing
iup time and we went on home and I went across the street with
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Richard John Coleman, direct.

my brother Sylvester, and Warren is married and he lived at
Lyndhurst, and he went to get the car, and shortly after %
went to bed he took a sick stomach; I said, “ What is the
matter”—

Mr. Schoen. 1 object to the conversation and I object
to any description of what occurred.

The Court. Why to any description?
Mr. Schoen. Because* it has not yet been shown that

what occurred to him was the result of anything that this
defendant did.

The Court. It may appear by reason of the symptoms
exhibited.

Mr. Schoen. Yes, 1 know, blit it has not been con-
nected with this defendant yet, that the defendant had
anything to do with what he later drank. This indictment
is for keeping in possession, and that is absolutely opposed
to any idea of parting with a thing, and this defendant
having been charged with keeping a certain quantity of
beverage in his possession certainly cannot be held ac-
countable for something that occurred to someone—that
this something that someone else had in his possession
and distributed—and on this ground I object to this evi-
dence at this time.

The Court. Overruled. The objection is sustained in
part as to whatever his brother may have said to him
That will go out. The jury will disregard that.

Defendant’s counsel prays an exception to this ruling
of the Court.

Exception allowed; let it be sealed, and it is signed and
sealed accordingly.

WM. P. MARTIN,
Judge.

Q But you say shortly after you went to bed your brother
did something; go on and state the physical thing that came to
your view of the condition. Tell us what happened to Sylvester,
without telling what he said. A Waell, that is all that happened
to him; he naturally threw up out of the window and went to
sleep.
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Q (By the Court) He vomitedf A That was about twenty
minutes after twelve; so about two o’clock that morning or ten
after two, possibly somewhere around that, I woke up and he
was doing the same thing; he was vomiting again.

Q (By the Court.) What time was that! A About ten after
two on Sunday morning; so I did not see him no more then until
Monday afternoon; I seen him when I got up in the morning; he
was sleeping; so I came downstairs and went out to Morristown;
so when I came back it was about five o’clock; he was laying
downstairs on the couch.

Q What did you observe about him! A He looked to me as
though he was pretty sick; and we were going to Proctor’s, and
asked him if he wanted to go, and he put on his collar and
dressed himself and got as far as Orange and High street and
says, “I can’t go any further; I am too sick,” and went home,
and we went on without him.

Q Well, what time did you get home from Proctor’s! A
About ten after eleven.

Q Did you see Sylvester! A Yes, sir; I seen him; he was
still sleeping downstairs; I said to him, “ Are you going up-
stairs!” and he said, “Yes.”

Mpr. Schoen. 1 object to the conversation.
The Court. Sustained.

A Anyway, he went to bed upstairs and when I got up Monday
morning he was sleeping, and I went up to. work; anyway, I
didn’t go to work that day, and I came back about half-past
eight and noticed his stomach was going up and down and he
was grabbing at things he could not see, and all like that.

Q What did you do! A Got Dr. Kirkman on Orange street,
and Dr. Kirkman came down.

Q And he then attended him. Don’t tell us what he said—

Q (By the Court.) What time did Dr. Kirkman come there!
A About eleven o ’clock.

Q (By the Court) Monday morning! A Yes, sir.

Q What was then done! A He made out a prescription.

Q When did you see Sylvester next! A The next time I
seen him after half-past eleven 1 seem him laid out in the front
room, dead; so I went that afternoon to get my father, and

when I came back from father’s shop he had been taken to the
hospital and died.
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Q {By the Court) What time did yon see him dead? A
That night.

Q What time? A About nine o’clock, when they brought
the body home.

Q You were home when they brought the body in? A Yes,
sir.

Cross examination by Mr. Schoen.

Q Waere there any other men in the saloon at the time you and
your brothers were drinking there? A Yes, sir.

Q How many? A Possibly eight or nine; maybe more.

Q Were they all drinking, the other men, as a general propo-
sition? A Yes, sir; they all appeared to be drinking.

Q Did you notice what they were drinking? A No.

Q Did you notice what anybody else was drinking besides
yourselves? A I noticed one fellow was drinking whiskey; I
saw that.

Q Saw him being served at the same time your brother was?
A Yes, sir.

Q Out of the same bottle? A Yes, sir.

Q Do you know that fellow? A No; I know of him.

Q Is he alive? A I don’t know if he is; he went away on a
ship.

Q You know he was alive to go away on a ship? A Yes,
sir ; that night he was to sail.

Q Did you notice how much he was drinking? A To my
knowledge, five or six.

Q All out of the same bottle? A Yes, sir.

Q That your brother drank out of? A Yes, sir.

Q Did you see the bartender drink any of it? A No.

Q You did not see him take any drink with his customers? A
I seen him drink lots of gin.

Q Did you notice the other man, whether he took any whiskey
in a bottle after he left? A We left there before him.

Q You say your brother Sylvester had eight or nine or ten
of these whiskies? A Sure.

Q Was he in the habit of drinking heavily? A No, sir.

Q Was this the first time he ever drank that much? A
No, sir; I have seen him drink that much before of good
whiskey.
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Q Have you ever seen him drunk before? A I seen him one
[New Year’s.

Q Any other time? A No; he had only been hack from the
[navy about six weeks.

Q He was in the navy? A Yes, sir.

Q Well, he was in the habit of drinking? A Oh, no; he
[was not; on the payday he would go out and have a couple of
[drinks on payday, and he only got paid twice a month; he would
[not have stopped that night and drunk, that long if it was not
[that me and my other brother was there; my other brother was
[playing the piano; that is the reason that we were sitting there
[and having several drinks; he would not stay there no time that

long. .

Q You say you were in the saloon when he came there? A
mYes, sir.

Q Do you know where your brother came from? A From
[the Crawford theatre.

Q That is what he told you? A Yes, sir.

Q You don’t know whether he had stopped at any other
msaloon or not, of your own knowledge? A No; I do not know;
| but he was not in the habit of stopping anywhere.

Q He was not> A No; he came into Vesey’s and had a
mglass of beer sometimes and get his supper, and either go to
I the moving pictures or stay in.

Q That was Monday night? A No, Saturday night.

Q Do you know whether your brother was out of the house at
[ all on Sunday? A Why, he walked across as far as Vesey’s
[ to have his shoes shined, and he could not stand up, and he
[walked hack.

Q Didn’t he got in the saloon on Sunday; are you sure he
[ didn’t have any drinks on Sunday? A No.

Q You were not with him? A Well, the bartender told me.

Q You do not know whether he had any drinks on Sunday
[ or not? A Well, he had water, I suppose.

Q Do you know where he was Sunday night? A Sleeping.

Q Did he go out Monday? A No, sir; he died Monday.

Q He did make an effort to go down to Proctor’s with you
| Sunday night? A Yes, sir; got as far as High street and
I couldn’t go any further.

Q You went on down to Proctor’s? A Yes, sir.

Q Left him on the corner? A Yes, sir.

20
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Q What corner? A Orange and High.

Q Was there any saloon there? A No, sir; on the southwest
corner there is a big factory building.

Q Is there any saloon near there? A No.

Q How far did he have to go to get back to his home from

corner® A About seventy-five yards.

Q And you went right on down and paid no attention to him?
A No; my youngest brother went home with him.

Q (By the Court.) Seventy-five yards west on Orange street?
A Yes, sir.

Q (By the Court) Which side of Orange street is your
home? A North side.

Q You say you were in the saloon when you saw Max Nieberg
come in with this tin? A Yes, sir.

Q And it was a tin similar to the one in court? A Yes, sir;
gasoline tank.

Q That is all you saw? A That is all.

Q And Max Nieberg brought it right in the door? A No,
sir; through the alleyway and back door, into the back room.

Q I thought you said in the barroom? A He came up in
the barroom after he delivered it.

Q Where is the shuffleboard? A It lays to the right-hand
wall of the back room.

Q I®it in the back or barroom? A In the back room.

Q That is the only thing you saw? A No; there was a bot-
tie, but I only seen him bring in a tin.

Q Saw him coming through the alleyway, saw him from the
time he came in, and came into the barroom and talked to Vesey?
A He did not talk to Vesey the last time; Vesey was sitting
on the lunch bar half asleep and Max Nieberg just went like that
with is clothes (illustrating).

Q He did not talk to Vesey? A No; Vesey was half asleep.

Q Was he half asleep or drunk? A He wasn’t sober.

Q And there wasn’t a word said between Vesey and Nieberg
at that time? A No.

Q You saw the whole thing from the time Nieberg came into
the alley until he left the saloon; after buying a cigar? A Yes,
sir.

Q AIll you saw him bring was that tin? A Yes; but I seen
that Great Bear bottle and I saw that jug there, that basket
affair.
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Q When did you see that? A 1 saw that when Vesey
brought it and put it behind the bar.

Q When Vesey brought it> A Yes, sir.

Q All you saw Nieberg bring was that tin; something similar
to tin; is that right? A Yes, sir.

Re-direct examination by Mr. Mott.

Q How soon after Nieberg went out did Vesey bring the
Great Bear bottle and jug into the. barroom? A He didn’t
bring that; he just brought that little two-gallon affair.

Q You say you saw the Great Bear bottle? A Yes, sir; it
was lying right alongside of this; right alongside of that tin
can.

Q Where? A In the back room.

Re-cross examination by Mr. Schoen.

Q Were not you in the saloon during this entire time? A
Yes, sir; I was in the saloon from half-past four in the after-
noon until ten minutes to twelve that night.

Q And what part of the saloon were you sitting in, or were
you standing at the bar? A Standing at the end of the bar.

Q And do you mean to say from that position you could
see Nieberg coming into an alleyway and going through a door-
way? A Yes, sir; there is a window right on the side.

Q That is how you got your view of Nieberg coming with a
tin in his hand? A Yes, sir.

Q And you saw Nieberg coming into the back room? A
Through the alleyway.

Q And with this tin? A Yes, sir.

Q And you saw all that through a window? A Yes, sir.

Q Where is that window? A On the side of the building.

Q Whereabouts with relation to the saloon? A Why, it is
on the right-hand side looking out in the street and left-hand side
looking from the street in.

Q Where were you? A At the end of the bar.

Q And you were there from four to eleven-fifty? A Not all
the time.

Q Drinking what? A Gin; Gordon gin.

Q And right through one window you could follow the move-
ments of a man that started— A Not necessarily; I did not
say I could follow his movements; I say I looked out of the win-
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Dr. Isaac Friedman, direct.

dow and see him pass by; and I seen him deliver this can sup-
posed to be whiskey in the back room, come up those three steps
and Vesey was sitting over on the lunch counter and that is
when he shook his clothes at Vesey.

Q Vesey was sound asleep? A Yes, sir.

Q He did not say anything? A Well, he talked to him.
Well, just said about two words and he went over and got a
cigar and went out; he seen he was asleep and he went out.

Q Is the bar on the right-hand side of the saloon as you
enter the saloon from the street? A Yes, sir.

Q And the window is on the left-hand side? A Yes, sir.

Q And you were standing up against the bar? A Yes, sir;
down at the end of the bar.

Q Facing the street? A Yes, sir.

Q And then you had to turn your head to look at the side
of the saloon, to look out of the window? A He passed by the
window; I couldn’t help but see him.

Q Were there any blue shades on those windows in that
saloon? A 1 don’t know whether there is or not.

Q Don’t you know? A There is, but they only put it up
when the sun shines.

Q 'Vasn t there a blue shade that day? A It was on there;
but it was rolled down; it rolls from the bottom up.

DR. ISAAC FRIEDMAN, sworn in behalf of the State.
Direct examination by Mr. Mott.

Q Dr. Friedman, where do you live? A New York.
Q (By the Cowrt) Whereabouts? A 352 West 117th
street.
Q Do you have a place of business in Newark? A Yes, sir.
Q Where is your place of business? A 53 Halsey street.
Q Do you remember some time along about the 7th or S8th,
or thereabouts, of December, last, this gentleman, Mr. Vesey,
coming to your place? A Yes, sir.
And did he bring anything to you? A Yes, sir.
What? A A bottle of whiskey.
What is your business? A Chemical laboratory.
What experience have you had?

OO

Mr. Mott. 1Is there any question about his competency?
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Mr. Schoen. 1 don’t know anything about the doctor.
The Court. You had better find out.

Q What experience have you had by way of study and by
way of practicing as an analytical chemist? A I graduated
in 1885 from the University of Dorport, and up to 1892 I was
practicing chemistry in Russia; then I came to this country and
1 continued as a pharmacist in the drugstore; then I took up
my doctor degree.

Q Where? A Here in New Jersey; and for the last eleven
years I was connected with the chemical laboratory in New
York, 329 Grand street; then I opened a laboratory here in 1912.
Since that time I am located at 53 Halsey street.

Q What did you do with the contents of the bottle Mr. Vesey
brought to you? A I was requested to examine it, whether it
contained wood alcohol.

Q Did you? A Yes, sir.

Q And what did you find?

Mr. Schoen. 1 object. It has not been shown that the
specimen or sample the doctor had was in the possession
of the defendant.

The Court. Overruled.

Defendant’s counsel prays an exception to this ruling
of the Court.

Exception allowed; let it be sealed and it is signed and
sealed accordingly.

WM. P. MARTIN,
Judge.

Q What did you find? A I found that it contained traces
of wood alcohol.

Q What is the technical term of wood alcohol? A Methyl
alcohol.

Q Did you make any attempt to determine the amount? A
Yes, sir.

Q Did you determine the amount? A Approximately; I
was not asked; I was not paid for it; but considering the serious-
ness of the case for my own sake I wanted to see how much
it contained.

Q What did you find it contained? A I found it contained
about one part to 1,500 parts, of methyl alcohol.
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Q What test did you make; did you apply any scientific test
to determine the quantity here? A I applied two tests.

Q How did you do it; just a rough estimate; or scientific!
A This matter is used scientifically in every case; we call this
colorimetrical. I made three tests; one pure alcohol; one the
same amount of alcohol, with one drop of methyl alcohol and one
the same amount of whiskey in question. This test consists that
you get a certain color; oxidize this wood alcohol and you get
a certain color. Now, the stronger it is the stronger the color
will be. After I got it I had to delute the alcohol, which con-
tained one drop, about fourteen times to get the same color
which I got in the whiskey in question. This test, colorimetrical,
is used—*

Q Then the only test you made to determine the quantity
of wood alcohol was the color test? A Two tests. They are
all based on that. The other test, so-called Resorcin test is also

based upon producing a certain color, which is not gotten from
any other.

Q Well, that is purely a qualitative test and not a quantity?
A No; quantity is what I said is colorimetrical test.

Q Then I ask you the only test to determine the quantity
was the color test just stated? A Yes; that is the one, what we
call this methyline blue color, but there is another test also based
upon color.

A y°u ma*e * A Yes, sir. The less it contains the
longer it will take the color to appear.

Q I am just asking you to tell the test you applied? A Yes;
this is what I applied; I applied the time and the colorimetrical.

Q {By the Court.) You mean measured by color? A Yes,
sir.

Q Did you apply the refractometer test? A No.

Q After you had finished your work did you see Mr. Vesey;
did he come down to your place? A Two were there; I think
one who sold that and the other one he said he is a brother of
the one who drank it. 1 think so, but I am not sure of that, I
remember two were there; two came to find out.

Q Would you know the man who came to see you? A 1
think that is the man; I am not so sure of that, but I think
that was the one.
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Cross examination by Mr. Schoen.

Q Doctor, you say you found a trace of wood alcohol in
what you had before you? A Yes, sir.

Q And you say that that means 1 part to 1,500 parts? A
Yes, sir.

Q 1,500 parts of what? A Anything of the other ingre-
dients ; it means 1,500 parts of anything.

Q Of what you had, that was the proportion? A Yes, con-
tained one part of that.

Q In other words, the 1,500 parts contained no poisonous
ingredients? A Take for example it contains 1,500 c. c., a
quart and a half is 1,500 c. c.; according to my findings a quart
and a half contained 1 c. ¢. of wood alcohol.

Q /By the Court) What is c¢. ¢.? A Cubic centimeters;
a thousandth part of a quart.

Q Did you drink any of this beverage? A No; I tasted it.

Q And did anyone else taste it in your presence? A I don’t
think so.

Q Did you give it to any of these other two men to taste?
A 1 don’t remember.

Q You took a taste of it yourself? A Simply I tasted it
with my tongue; I didn’t drink it.

Q After you made the test? A No; I tried before; I smelled
it and then I tried tasting it.

Q Did you tell these men whether it was harmless or not?
A At first 1 could not tell, no.

Q Did you tell them how much a man could drink of it? A
I do not remember whether I said, but I do remember that when
they came for the answer that I made the remark that it is so
little that 1 did not believe it is possible—you have to drink
tens of quarts—more than ten to—

Q It was so little that you made that remark? A As 1
say, I made the remark about that to show that acording to my
opinion it was so little that it cannot be—I will tell you why.

Q Go ahead. A Now, according to the text books, that is,
my teacher, Cobert, known psysiologist, he claims that the find-
which is required to produce death, it is required between 120
and 240 c. c.; it means between four ounces and eight ounces.
If you should have this amount in the strength that I found
you would have to have a barrel.
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DR. LeROY KIRKMAN, sworn in behalf of the State.
Direct examination by Mr. Mott.

Q You are a practicing physician of this city? A Yes, sir.
Q You have been for how long? A Fifteen years.

10 Q Were you called on early in December last to attend Syl-
vester Coleman? A Yes, sir.

Q Have you ever attended him before? A 1 attended in
the family; I do not recall that it was for him in particular.

Q Where did you see Sylvester? A At his house.

Q What time of day did you see him? A About ten o’clock
in the morning.

Q And do you remember the day? A I think it was the
8th of December.

20 Q Just tell the Court and jury what you did and what you
found? A When I found him I found that he was suffering
from apparently a poison of some kind; he had a very persistent
vomiting and his eyes were beginning to grow dim; he was un-
able to see very well and the suspicion pointed to wood alcohol
poisoning.

Mpr. Schoen. 1 object to that, suspicion.

The Court. Your objection is too general. You have
not made any motion to strike it out.

Mr. Schoen. 1 make that motion now to strike out what
the doctor said were his suspicions.

The Court. He said suspicion of wood alcohol.

(Answer read.)

The Court. The suspicion pointed to wood alcohol
poisoning.

Mr. Schoen. Yes, sir.

The Court. Granted. Strike it out.

Q What was there that pointed to wood alcohol poisoning,
40 if anything?
Mr. Schoen. 1 object to that.
The Court. Did you say suspicion or symptoms?

Witness. Symptoms.
The Court. This objection is proper. Sustained.
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Q What did you diagnose the case as? A 1 diagnosed it
las a probable wood alcohol poisoning.

Q The failure to see and failure of the eye-sight indicates
mwhat, with the other symptoms? A With the other symptoms
mit indicates a probable wood alcohol poisoning.

Q Did you see him afterwards? A No, sir.

Q Did you have him sent to the hospital? A Yes, sir.

Q He went to what hospital? A City Hospital.

mCross examination by Mr. Schoen.

Q Did you find any medicine on the person of Mr. Coleman
mwhen you saw him? A I do not recall that I did at the time;

1
Q Any pills or tablets? A Not at that time; no, sir.
Q Did you find them afterwards? A Afterwards one of the

The Court. Never mind what he said; you are asked
what you found.

Q You are not the family physician for this man? A Yes,
msir.

Q You knew about his general condition and situation? A
Yes, sir.

Q Was he a drinking man so far as you know? A 1 do not

ii "“"Hknow much about his habits.

y

Q Had you treated any other cases of wood alcohol poison-
Bing other than this one up to that time? A I saw some in the
| City Hospital where I attended, where I am an attending phy-

sician, at the City Hospital.

Q Do you know the symptoms of ordinary alcoholism? A
mYes, sir.

Q Did Coleman have the symptoms of alcoholism? A He
m bad the symptoms of an aggravated alcoholism. I mean by that

that wood alcohol poisoning acts a great deal like a very severe
mordinary alcoholic poisoning in the beginning; it is only as the
I poisoning progresses that that difference between ordinary al-
Icoholic poisoning and wood alcohol poisoning shows, and this
Iboy at first looked suspicious of a severe alcoholic poisoning,
I but with the eye symptoms it led to the suspicion of a probable
I wood alcoholic poisoning.
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Q Then, so far as the other symptoms other than the eye
symptoms were concerned they were the symptoms of an ag-
gravated case of alcoholism? A Yes, sir.

Q Which any man would get by drinking the best whiskey in
the world and drinking enough of it> A Yes, sir.

Q And are there many cases you know of, either in your
private practice or which you have read in the books of alcohol-
ism, resulting from good whiskey, and lots of it, enough of it?
A Are there many cases?

Q Yes. A Lots of them.

Q -That is something that is known to medical science as al-
coholic poisoning? A Yes, sir.

Q Which comes from good straight alcohol or good straight
whiskey; is that right? A Yes, sir.

Q So that in this case of Mr. Coleman had all the symptoms
that he would have had if he had a straight case of alcoholic
poisoning which would come from the best whiskey in the world,
didn’t he? A Yes, sir; plus some more.

Q Plus the additional eye symptom that you speak of? A
Yes, sir.

Q And on the additional eye symptom is what you place
your—based your opinion on that this was wood alcoholic poi-
soning and not merely alcoholism; is that right? A Yes, sir.

Adjourned until tomorrow, May 4, 1920.

Second Day.

Tuesday, May, 4, 1920.
Continued pursuant to adjournment.

Mr. Mott. Your Honor, in order to save time counsel
agree these facts shall be admitted, this is : That Sylvester.
Coleman was taken from his home to the Newark City
Hospital on the 8th of December; that he died at the hos-
pital around three o’clock, P. M., that day, and that Dr.

Warren performed an autopsy on the body of Sylvester
Coleman.

Mr. Schoen. 1 am willing to admit these facts after I
have made an objection to the relevancy of the testimony
or any testimony concerning the death of Coleman. If
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your Honor rules against me on the question of relevancy
I will not ask the State to prove the details by witnesses.

The Court. Yes, I have already ruled against you on
the proposition. There is a tendency in the testimony,
if it does show that Coleman died of ymod alcohol, to
prove that what he drank in the saloon was something
containing wood alcohol poison. In other words, it is a
proper matter to go before the jury for consideration.

Mr. Schoen. Shall I state the point that I have in mind
now for the record?

The Court. Yes. 1 understood your point to be the
same as you made yesterday.

Mr. Schoen. 1 object to this tender of proof on the
ground that the death of Coleman is not evidential on
the question of the character of the ingredients of the
beverage in the possession of the defendant; that is evi-
dential on the question of the character of the ingredients
of the beverage which he is charged to have had in his pos-
session in this indictment, unless it be first shown that
Coleman drank of the beverage which the defendant is al-
leged to have had in his possession and that his death was
due solely to that fact, the drinking of the beverage alleged
to have been in the possession of this defendant.

The Court. Overruled.

Defendant’s counsel prays an exception to this ruling
of the Court.

Exception allowed ; let it be sealed and it is signed and
scaled accordingly.

WM. P. MAETIN,
Judge.

DE. LeEOY KIEKMAN, resumes the stand for further cross
examination by Mr. Schoen.

Q The fact that Coleman in addition to having every symp-
tom of alcoholism had what you call an eye symptom, and by
that I presume you mean a form of blindness, or gradual loss of
sight? A Yes, sir.

Q And because Coleman had a loss of sight, suffered a loss
of sight, you for that reason say that in your opinion his con-

10
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dition as you saw it was due to wood alcoholic poisoning, is that
so? A Well, if may make an explanation of why a diagnosis
is made in that case—

Q You made an explanation yesterday-; you have gone that
far; I do not want to take any unnecessary time.

The Court. Was not this question answered yesterday?
Mr. Schoen. Yes, sir.

Q You said that he had all the symptoms of alcoholism plus
one other symptom, plus the eye, and because of that additional
symptom you based your opinion that it was wood alcohol poi-
soning ?

The Court. No. He distinctly said that he had all the
symptoms of an exaggerated case of alcoholism, plus the
symptom of dimming of sight, and persistent vomiting.

Q Well, persistent vomiting is a symptom of alcoholism? A
Persistent for that length of time, yes.

Q So that we come back to the eye symptom, which is the
symptom upon which you really rely, isn’t it? A It is the dif-
ferential symptom between grain alcohol and wood alcohol poi-
soning at that time, except that, further, death seemed to be im-
pending, which would have been unusual in a grain alcohol
poisoning.

Q Haven t you, as a matter of fact, either from your ex-
perience or from your knowledge gathered in reading, heard of
innumerable cases of death from alcoholism? A Not at the
end of thirty-six hours. I could simplify this if I could state
why.

The Court. Make your statement.

Witness. You take a man at the end of thirty-six hours
who has drank grain alcohol, he would be perhaps, acutely
sick, actually poisoned, but he would be having—the worst
of the storm would be over by that time; he would be hav-
ing a tendency to throw this -oif, because, as I understand
the action of alcohol, grain alcohol splits up into harmless
by-products and the acute poisoning would essentially
be stopped. Wood alcohol splits up into poisonous by-
products and the worst would be yet to come with wood
alcohol poisoning, because he would not have eliminated
the poisonous by-product. That is how the diagnosis
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would be made between the grain alcohol and wood al-
cohol poisoning.

Q That is enlightening to a certain extent. The question is
whether or not you have seen in your own practice or read in
your medical books of death from alcoholism, from grain al-
cohol? A I never have personally, or in my hospital experience
come in contact with a death following grain alcohol poisoning
after thirty-six hours had elapsed from the time of taking.

Q I ask you again whether you have read of any deaths from
grain alcohol or alcoholic poisoning? A I do not recall read-
ing of any in my medical books.

Q You mean to say that you know of no deaths having oc-
curred from alcoholism? A Not in my experience; no, sir.

Q You have not read of any? A 1 have not read of any.

Q In this particular case you told us yesterday that the eye
symptom formed the chief basis for your opinion that wood al-
cohol caused thé death of Mr. Coleman; that is so, is it? A I
think I made that a little different. 1 think I said the severe
poisoning of this man plus the eye-sight, the fact that he had an
exaggerted poisoning thirty-six hours after he had taken the
alcohol; plus the eye symptom.

Q It was the eye symptom in particular that differentiated
the case from one of pure alcoholism?

Mr. Mott. 1 object to that, for the doctor has just
stated to the contrary. He has stated there were two
things, the exaggerated poisonous condition thirty-six
hours after taking it, and the eye symptoms; he based his
statement on both.

The Court. Sustained.

Q The eye symptom was one of the things that differentiated
the case from alcoholism, in your opinion? A Yes, sir.

Q And do you rely upon that chiefly in coming to the con-
clusion that it was wood alcohol poisoning? A I rely upon

that with the other symptom; the fact that the man was so crit-
ically sick, death seemed to be impending.

Q I ask you if you relied upon it chiefly in differentiating
it? A You cannot say that you rely upon it chiefly, because the
whole state of symptoms is what makes you form your opinion.

20
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- Q Doctor, did you on or about the 16th of January, or on
the 16th of January, 1920, did you see a copy of the New York
Journal, or any other paper? A No, sir.

Q Did you see that copy of the paper? A No, sir.

Q Did you see a copy of the Newark Sunday Call of Febru-
ary 22nd, a copy of which I show you? A 1 did read that; yes,
sir.

Q And did you learn at that time of the cases of olive poi-
soning, poison from eating olives? A Yes, sir.

Q Did you read the symptoms of those cases of poisoning!
A 1 read the article through; I did not pay a great deal of at-
tention to it.

Q Do you know whether or not the cases of poisoning from
the eating of olives, the person affected showed a loss of sight!
A I do not; no, sir.

Q Well, did you read the symptoms, or find out medically
what the symptoms of that kind of poison were? A 1 did not.

Q Don t you at this time know what the symptoms are of
poisoning resulting from the eating of olives, poisoned food of
any kind? A No, sir.

. Q You have not informed yourself on that point? A N,
sir.

Q And don t you know what the symptoms are of poisoning
resulting from the eating of poisoned olives or poisoned food
of any character?

The Court. What kind of poisoning?

Mr. Mott. Ptomaine or strychnine?

Mr. Schoen. The poison that exists in those things.

Mr. Mott. 1 object to the form of the question, because
every known poison may be in food.

The Court. Sustained.

Q Can’t you tell us from your experience as a physician,
or from what you have read in medical reports, recent medical
rePOPfs) or any other medical reports, that a person eating poi-
soned olive or poisoned food shows the eye symptom which you
speak of, that is, loss of sight? A 1 have never found it, not
in my experience; no, sir.

Q Well, have you read it in recent medical authorities? A
I have not; no, sir.
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Dr. LeRoy Kirkmcm, cross.

Q Will you say whether that is so or not?

The Court. He said no, he had not read it. Now you
are asking whether it is so- or not. If that means any-
thing, it means whether there was any such publication
containing such statement and he does not know he says,
and he has not read it.

Q When you called on Mr. Coleman do you recall what date
it was? A The 8th of December.

Q It was on a Monday, I presume? A 1 think it was.

Q Did you talk to Mr. Coleman’s brothers? A 1 think I
did.

Q Did you talk to the one who was on the witness stand;
did you see the stout young man, Richard?

Mr. Mott. Stand up, Richard.

Q Did you talk to him? A I am not positive that it was he.

Q {By the Court.) He is not in the court room, is he? A
No, sir.

Q Do you remember how many people you saw in the house
when you came there? A 1 do not; no, sir.

Q Well, did you talk to any of them? A Yes.

Q Was it a man or woman? A It was a man.

Q Do you know what his relationship was to Mr. Coleman?
A My impression was it was his brother.

Q Did you talk to Coleman at all, the patient? A He was
very sick.

Q Now, isn’t it a fact, Doctor, that Mr. Coleman, or the man
whom you saw in the house at the time you called, said that they

had been drinking Down Neck before they went to Vesey’s
saloon?

Mr. Mott. 1 object.

(After argument. Objection sustained.)

Q I understand the doctor to say Coleman at the time was
not unconscious and was able to talk? A Yes.

Q And I presume you were endeavoring to get the history
of the case, as is usual, for a doctor to do? A Yes, sir.

Q And was it in the course of your endeavors to get the his-
tory of the case that whatever statements that were made were
made to you? A My impression is that it was, yes, sir.
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Thomas T. Strong, direct.

(Objection withdrawn.)

The Court. Go ahead and answer the question. The
objection has been withdrawn. Did somebody also say
to you there that he had been drinking down over the
railroad, or Down Neck, whatever the expression was?

Witness. As I recollect it, yes, sir.
Re-direct examination by Mr. Mott.

Q What was said; do you know who said it? A My impres-
sion is that it was one of the brothers that said it.

Q What did he say? A That they had been drinking be-
fore they went across the street; that he had been drinking.

Q That who had? A The patient.

Q Before he went across the street? A Yes, sir.

Q What do you mean by across the street? A Why, to
Vesey’s.

Q Do you know where Vesey’s place is? A Yes, sir.

Q It is on Orange street? A Yes, sir.

Q The question asked is whether he had been drinking at
another place, or whether he was drinking down below the mar-
ket street depot; is that what you mean? A Yes, sir; that is
what I understood, that he had been drinking down below the
railroad before he went there.

THOMAS J. STRONG, sworn in behalf of the State.
Direct examination by Mr. Mott.

Q Where do you live? A 149if First street.

Q WrTiere were you employed on the 8th of December last?
Vesey’s.

Q As bartender? A Yes, sir.

Q How long have you been bartender for Vesey? A Around
the middle of August when I got out of the service; I was taken
sick, and I went to work»

Q Do you know Max Nieberg? A Yes; I know him.

Q Around the 8th of December last, or before that time,
around the 6th, did you see him anywhere? A 1 seen him late
in the afternoon.

Q Where? A WIby, I was busy there; I heard somebody
holler for Vesey.

Q “There”, where do you mean? A Vesey’s saloon.



Thomas T. Strong, direct.

Q Tell us the conversation? A 1 didn’t hear no conver-
sation at all; I was busy tending bar.

Q On what day was this on?A December 6th.

Q Did you ever see this tin and the big black bottle and
this other one? A No, sir; I seen something similar to that
there two gallon.

Q Two-gallon jug, did you? A Yes, sir.

Q Where did you first see that? A Why, Vesey gaveit to

Q When was that? A Around half-past five.
Q On which day? A December 6th.

Q What did you do with it? A 1 filled up a bottle, a bottle
like that there.

The Court. S. 3 for identification.

Q Can you tell whether or not this is the bottle (showing
witness bottle S. 3 for identification)? A Yes, sir; a bottle
like that.

Q That was your working bottle? A Yes, sir.

Q Do you know Sylvester Coleman? A Yes, sir.

Q And his two brothers? A Yes, sir.

Q Were they in Vesey’s saloon on the 6th of December last?
A Yes, sir.

Q And what time were they there? A The two brothers
were there early and Sylvester came in about a quarter to ten
or ten o’clock.

Q At night? A At night.

Q After Sylvester came in what was done?

Mr. Schoen. 1 object to this question on the ground
that unless there be shown.a concert of action between this
bartender and his employer and Nieberg, that they were
acting for him; this evidence is incompetent and not evi-
dential on the question of what the character of the liquor
alleged in the indictment, alleged to have been in the pos-
session of Nieberg, was.

The Court. Overruled.

Defendant’s counsel prays an exception to this ruling of
the Court.

-
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Thomas T. Strong, direct.

Exception allowed; let it be sealed, and it is signed and
sealed accordingly.
WM. P. MAETIN,
Judge.

Q What was done after Sylvester came in? A They had a
drink apiece.

Q What did Sylvester drink? A Whiskey.

Q Did you serve him? A Yes, sir.

Q Out of which bottle? A A bottle like that (indicating).
Q Your working bottle? A Yes, sir.

Q How many drinks did Sylvester have, very much? A 1
don’t know; I should judge about five or six.

Q It may have been more or less? A Yes, sir.

Q What was Eichard drinking? A Drinking gin.

Q And Warren? A He had a drink of whiskey, too, the first
drink.

Q And his other drink was? A Wine.

Q Who went out first of the brothers, or did they all go to-
gether? A They all went out together.

Q They left about what time? A Twelve o’clock we closed
up.

Q When did you next see either of those men? A I think
the following morning.

Q Whom did you see? A Eichard.

Q Where did you see him? A In the saloon.

Q You heard him say something to you; I am not asking
what it was. A 1 don’t remember.

Q How long did Eichard stay there Sunday morning? A
That 1 don’t know.

Q Well, after Eichard came in what did you do, or what did
you see Mr. Vesey do, if anything? A On Sunday morning?

Q Yes. A Mr. Vesey wasn’t there Sunday morning.

Q When did Mr. Vesey come in? A The afternoon; relieved
me in the afternoon.

Q Did you go to Sylvester’s house to see him? A Yes, sir.

Q When was that? A Monday morning.

Q Do you know how Sylvester got to the hospital? A Yes,
sir.

How? A Taxicab.
Who took him? A 1 did.

o) e)
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Thomas T. Strong, cross.

Q About what time was it when you got there? A We got
up there about three o’clock in the afternoon.

Q At the hospital, you mean, Newark City Hospital? A
Newark City Hospital; yes, sir.

Cross examination by Mr. Schoen.

Q The only containers or receptacles that you saw in that
place at any time was a jug similar to this?

The Court. What you are referring to is what some
of the witnesses have referred to as the two-gallon demi-
john.

Myr. Schoen. Yes.

Q Was the container marked S. 4 for identification, is that
s0? A Yes; one similar to that; I don’t know that that is the
same one or not.

Q It was a two-gallon bottle and was covered with straw or
rattan, just as this is? A Yes, sir.

Q That came into your possession behind the bar from the
hands of Mr. Vesey? A Yes; right after the stuff was brought
there. o\

Q And that was about what time? A Around half-past five,
between five and half-past five.

Q On Saturday? A Yes, sir.

Q Was it full at that time? A Yes, sir.

Q And did you use it up? A Yes, sir; I filled the bottle up.

Q Did you use the contents of the bottle that Vesey gave you?
A Not all of it.

Q How much of it was used? A I couldn’t tell you that.

Q How many times did you refill the bottle? A A a couple
of times.

Q That was between what time? A Well, between twenty-
five minutes to six to twelve o’clock.

Q And were you on duty Sunday morning? A Not until
ten o’clock.

Q Did you start to use some of it again on Sunday morning?
A  Yes, sir.
Q Continue to use the contents of that two-gallon demijohn

that Vesey had handed you the night before; is that right? A
Yes, sir.
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Thomas T. Strong, cross.

Q And did you continue to use it until it was all used up!
A No, sir; I got relief in the afternoon.

Q Who relieved you? A Mr. Vesey.

Q And was there some of the contents of that two-gallon
demijohn there? A There was some in the work bottle; I do
not know what was left in the demijohn.

Q Were not you the man that was refilling the bottle? A
A 8U the time; I only filled it while I was working.

Q Waell, you did all the refilling between 5:30 Saturday after-
noon and 12 o’clock? A Yes, sir.

Q And then you did the refilling between ten o ’clock in the
morning Sunday until you were relieved? A Yes, sir.

Q Up to that time had you exhausted the contents of this
two-gallon jug? A No, sir. .

Q There was still some in it when you turned the place over
to Yesey and he relieved you? A Yes, sir.

Q Now, between that time, 5:30 on Saturday night and twelve
o’clock, about how many people did you serve out of this two-
gallon demijohn that Vesey handed you? A Five, six; mayne
more than that. 1 didn’t keep track of that.

Q How many drinks did you serve to these customers? A
Some had several drinks more than others.

Q About how many? A One fellow there had quite a few.

Q What do you mean by that, “ quite a few”? A Twelve,
thirteen, fourteen,

Q Do you know what that fellow’s name was? A Doyle.

Q When did Doyle have twelve or thirteen? A Saturday
night.

Q And did you see Doyle after Saturday night? A Yes, sir.

Q When did you see him again? A Seen him Tuesday night,
I think the following Tuesday.

Q What was his condition? A He was all right when I see
him.

Q Did he drink any more whiskey? A We didn’t have any
Tuesday night.

Q Did you sell him any more between Saturday night after
he had twelve or thirteen and Tuesday? A No, sir; only what
he took away with him

Q What did he take away? A Two half-pints.

Q When did he take those? A Saturday night.
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Thomas T. Strong, cross.

Q Now, that is one customer, and, by the way, were the
twelve or thirteen, and the two half-pints that he took along, out
of the same demijohn? A Yes, sir.

Q And was that out of the same demijohn whlch the drmks
[which Sylvester had had come? A Yes, sir.

Q Do you recall any other people you served that day, or
those three days? A Several people came in there.

Q 1 don’t care about their names? A 1 do not know them;
I know there were people I served.

Q There were a number of others? A Yes, sir.

Q And did you serve them all out of the same demijohn? A
Out of the bottle.

Q Well, the contents of the bottle all came from the demi-
john? A Yes.

Q And did all these other customers get the beverage from
the two-gallon demijohn? A Same stuff.

Q And have you heard of any of these people since? A Yes,
sir.

Q Are they all alive? A Yes, sir.

Q Did you drink any of it yourself? A Yes, sir.

Q When did you drink any of it? A Saturday night.

Q Did you drink any of it on Sunday? A Yes, sir; I think
I did.

Q Did you drink any of it on Monday? A No, sir.

Q And how much of it did you drink? A I didn’t keep track
of what I drank.

Q Did you drink a few or many? A I drank a few.

Q What do you call a few? A 1 drank enough of it.

Q Well, what would you say—

The Court. How many? He wants to know what a few
means.

A Well, seven or eight.
Q Seven or eight on Saturday? A Yes, sir.

Q And about how many did you drink on Sunday? A Well,
maybe two or three.

Q Did you drink along with your customers? A Yes, sir.
Q Did you drink along with Sylvester Coleman? A Yes,
sir.

Q Have you had any ill effects from the drinking of this
whiskey? A No, sir.
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Q You have not been sick any day since that time* A No

Q And did all the liquor that you drank yourself come from
the same' demijohn out of which Sylvester Coleman got his
drinks? A Yes, sir.

Q In fact, whatever you sold or whatever you drank, what-
ever you gave to customers; whatever you drank yourself be-
tween Saturday at half-past five and Tuesday when you stopped
selling whiskey came out of the same two-gallon demijohn? A

Q (By the Court) You stopped selling this whiskey ¢,
Tuesday or Monday? A Monday.

The Court. You said Tuesday at the last of the last
question ?

Witness. The next Mondav

Q What time on Monday? A Myself, I stopped on Sunday
night; when I got through myself.

Q When did you come back on duty? A Mondav four
o;clockrbut I was down there early, at half-past nine m ten
o clock that morning, and I went across the street to see M.
Sylvester Coleman and he was pretty sick then; he was sup-
pose 0 the hospital at ten o’clock and the ambulance
was not there then, and I took him up in a taxicab.

Q He lived across the street from the saloon? A Yes, sir.

Q And you know him as a friend? A Yes sir.

Q And you did all you could to get him to the hospital? A
xes, sir.

Examined by the Court.

Q Between what streets is this saloon? A Between High
and Boyden street.

llpQ On which side of Orange street?> A Left-hand side, going
Q On the south side? A Yes, sir.
Q How far is it from the brick building at the southwesterly
corner o ig and Orange street, where Keer’s factory is
located? A It may be a hundred yards.

Q West of that? A Yes, sir.
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Dr. Charles N. Gilmore, direct.

Cross examination (continued) by Mr. Schoen.

Q Yon say Sylvester Coleman lived across the street from
the saloon! A Right opposite the saloon.

Q Yon said Sylvester had five or six drinks! A Yes, sir.

Q That is about all he had at your bar that you know of! A
Yes, sir.

Q You are sure of that! A Yes, sir.

Q And you say yo» had seven or eight on Saturday and two
or three on Sunday! A Yes, sir.

Q Did you have a great many more drinks than were served
to Sylvester Coleman!
Mr. Mott. 1 object.
The Court, Sustained.

Q Did you serve Sylvester’s brothers with any beverage!

Mr. Mott. He stated that already. He said that he
gave Richard gin, Warren one drink of whiskey and the
rest wine.

A Yes, sir.

DR. CHARLES N. GILMORE, sworn in behalf of the State.

Direct examination by Mr. Mott.

Q You are a physician at the Newark City Hospital! A
Yes, sir.

Q Do you remember receiving Sylvester Coleman there! A
I do.

Q On what day did he come in! A On December 8th.

Q And did you attend him! A I did.

Q How long was he there before he died! A On the ward
is all that I know about, and it was about half an hour.

Q Did you examine him! A 1 did.

Q What was he, in your opinion, suffering from! A We
considered it—

Q No, I am asking you, just you. A We considered wood
alcohol— “ '

Mr. Schoen: 1 object and ask that that be stricken out.
The Court. Granted.

Witness. Frankly, we did not know.
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P. Joseph Quinn, direct.

Q I am asking you, Doctor; I don’t care anything about
“we.” Did you form an opinion yourself as to what he was
suffering from? A No.

Cross examination by Mr. Schoen.

Q How many doctors did you consult with to find out what
was the matter with him? A 1 consulted with none.

Q You did not consult with anybody?
The Court. That is what he said.
Re-direct examination by Mr. Mott.

Q You said “we”; whom did you refer to by “we”? A
Rhetorical statement.

Q I don’t understand you. You have said once that “we”
concluded it was wood alcohol. Now, you say that by “we”
you meant yourself; is that right? A Yes, sir.

Q And then, in response to my last question you said that
you did not form an opinion as to what he was suffering from;
which one of those statements do you mean? A The latter. 1
did not make any opinion of what he was suffering from.

Q What were his symptoms? A He was an unconscious
man, in a dying condition; that sums up the whole thing.

Q There was no subjective symptoms because of his physical
condition? A Unconscious and dying condition.

Q Were you present at the autopsy? A 1 do not remember.

P. JOSEPH QTJINN, sworn in behalf of the State.
Direct examination by Mr. Mott.

Q You are a member of the Newark Police Department? A
Yes, sir.

Q How long have you been a member of it? A Nine years.

Q Do you know Mr. Vesey? A Yes, sir.

Q The saloonkeeper on Orange street?> A Yes, sir.

Q Did you go to his place on or about the 6th, 7th or 8th of
December last? A On the 9th of December I visited his place.

Q What time of day? A About nine P. M.

Q Did you go alone or in company with anyone? A In
company with Sergeant Noyes.

Q And did you there get anything? A Yes.
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P. Joseph Quinn, direct.

Q What? A Three containers; three whiskey containers.

Q I call your attention to Exhibits S. 4, S. 5§ and S. 6. A
Identify them as the containers I removed from Vesey’s place.

Q And in whose possession have they been since that time?
A The property clerk, Winant, of Police Headquarters.

Q Now, while you were at Vesey’s place, what did you do?
What was done there?

Myr. Sclioen. 1 object to any evidence of what was done
in the absence of this defendant.

The Court. Overruled.

Defendant’s counsel prays an exception to this ruling
of the Court.

Exception allowed; let it be sealed, and it is signed and
sealed accordingly.

WM. P. MARTIN,
Judge.

Q Which refers to these containers?

Mr. Schoen. 1 renew the objection to the question as
reframed.

The Court. Overruled.

Defendant’s counsel prays an exception to this ruling of
the Court.

Exception allowed; let it be sealed, and it is signed and
sealed accordingly.

WM. P. MARTIN,
Judge.

The Court. Do not state any conversation with any-
body; you may only state what you did with reference

to these containers or their contents.
A On entering the place I spoke to Mr. Vesey—

Q Tell what you did. I am not asking your reasons for doing
it. A Confiscated the three whiskey containers.

Q You mean you found them? A Yes, sir.

Q Where were they? A In the living-rooms of Mr. Vesey,
over the saloon.

Q Which one? A The tin container was downstairs, empty.

«q
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P. Joseph Quinn, direct.

Where was the big black one? A On the second floor of
the same building.

Q Now, what did you do with them? A Removed the tin
container to the second floor, emptied a five-gallon jug that was
upstairs containing whiskey into the tin container and into that
two-gallon demijohn and removed it to Police Headquarters.

The Court. S.7,S. 8 and S. 9 for identification?

Q I show you Exhibits S. 7, 8 and 9 for identification, being
three bottles, apparently of similar size, and ask you if you
have seen those bottles before? A Yes, sir.

Where did you first see those bottles? A The laboratories
of Dr. Edel.

Q You first saw them there? A Empty, then.

Q Do you know anything about tfie history of those bottles
before they got to Dr. Edel?

The Court. He said he found them in Dr. EdePs
empty.

Q Did you take them and fill them? A Yes, sir.

Q You got those bottles from Dr. Edel? A Yes, sir.

Q What did you do with them? A Took them to Police
Headquarters in company with Sergeant O’Connell.

Q Tell us what you did? A Filled the three bottles from
three containers.

A Now, can you tell which one was from which container?
A Yes, sir.

Q You have in your hand Exhibit S. 7. From where did you
get the contents of S. 7, the one you have in your hand? A
Without referring to notes, I would say I got it from the five-
gallon Great Bear Spring Water container.

Q What notes do you refer to? A 1 refer to the notes I
made as to which container I filled these bottles from.

Q When did you make those notes? A At the time of
filling them.

Q Have you got those notes with you? A Yes sir.

Q Do you need to refer to them to refresh your memory? A
Yes, sir.

Mr. Mott. Well, I submit he has a right to.
Mr. Schoen. No objection.



P, Joseph Quinn, cross

Witness. 1 find that my first answer was correct; I
took this bottle from the five-gallon Great Bear Spring
Water bottle.

The Court. Which is marked S. 6 for identification.

Q I now show yon S. 8 for identification and ask yon if you
can tell where yon got the contents of that bottle from? A
From the two-gallon demijohn.

The Court. That is S. 4.

Q I now show you Exhibit S. 9 and ask you where you got
the contents of that bottle? A From the five-gallon tin con-
tainer. »

Q How much was in these bottles? A They were filled.

Q After you got them filled what did you do with them? A
Took them to the laboratories of Dr. Edel.

Q And to whom did you give them? A Dr. Edel, personally.

Q I show you Exhibit S.3 for identification, the working
bottle as it is called; have you ever seen that before? A Yes, sir.

Q Where did you get that from? A Vesey’s saloon.

Q And what did you do with it> A Took it to police head-
quarters and turned it over to the property clerk.

Cross examination by Mr. Schoen.

Q When you went to the saloon you found three containers
in Mr. Vesey’s apartment upstairs over the saloon? A Two
of the containers now in court I found upstairs and one I found
downstairs.

Q You said you found the tin one downstairs? A Yes, sir.

Q In what part of the premises was the tin container? A In
the back room.

Q It was entirely empty, was it? A Yes, sir.

Q And was the two-gallon demijohn which we have in court,
maked S. 4, empty? A Yes, sir.

Q So that there were two empty receptacles or containers?
A  Yes, sir.

Q Is that so? A Yes, sir.

Q And you found a Great Bear Spring Water jar, which
looked like a Great Bear Spring Water jar, you found that in
Vesey’s living apartment, that was full, was it? A Yes, sir.

Q Entirely? A Not entirely; it was not quite full.



P. Joseph Quinn, cross

Q Did yon find a five-gallon jug upstairs? A Yes, sir.

Q That was also full, was it? A As nearly as I could see;
yes, sir; it was practically full; probably there may have been
some taken out.

Q So that there wewe two five-gallon containers which were
practically full at that time; is that so;? A Yes, sir.

Q Now you say you brought the tin container upstairs? A
Yes, sir.

Q Did. you have that as soon as you started to go upstairs,
or after you had been upstairs? A When I started upstairs. ’

Q You took it along with you after you had seen it down-
stairs? A Yes, sir.

Q Did you expect to fill it? A 1 did.
~Q You had not been upstairs before then, had you? A No
sir.

Q You did not see the stuff that was upstairs before that,
did you? A No, sir.

Q You took the tin jug with you? A Yes, sir.

Q Where was the two-gallon demijohn; was that downstairs?
A To the best of my recollection it was upstairs.

Q Did you do the refilling yourself? A No.

Q Who did it? A 1 was assisted by Mr. Vesey.

Q Both of you did it at the same time? A Yes, sir.

Q Waell, how could two of you handle one jug to*do the re-
filling together? A One held the empty container while the
other poured it in from the five-gallon jug.

Q That is the way you assisted each other? A Yes, sir.

Q Did you fill the tin container first or did you fill the demi-
john first? A I could not say positively just now.

Q You cannot remember at all? A Cannot remember it, no.

Q When you took the two-gallon demijohn; when you refilled
the two-gallon demijohn, you say think that was upstairs when
you found it? A 1 am not positive it was upstairs.

Q And you began the refilling operation immediately, did
you? A After a few minutes’ conversation, yes.

Q There was nothing done except that you had a few min-
utes’ conversation with Vesey before, the filling operation? A
No, sir.

Q What part of the premises do you recall did you find the
two-gallon demijohn? A In Vesey’s kitchen, as near as I can
understand.

3
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P. Joseph Quinn, cross

Q Do you know there was a cork in it, or whether there was
not! A Yes, sir; there was a cork in it.

Q Who took the cork out? A I cannot recall just now
[whether it was Vesey or myself.

Q Onme of you two took it out? A Yes, sir.

Q Did you have a funnel? A 1[I think we had a small one,
lyes, sir.

Q Where did the funnel come from?. A 1 cannot recall as
to whether Mr. Vesey had it upstairs or not.

Q Was it a tin funnel? A 1 think it was.

Q Did you wash it? A 1 did not.

Q Did Vesey wash it in your presence? A I cannot recall
that he did.

Q You did not see any boiling going on of the demijohns or
of the containers? A I did not.

Q So far as your present recollection goes the demijohn was
picked up where found in the condition it was found in and with-
out any washing of any kind the contents of the five-gallon jug
was poured into it? A I would not say that. The demijohn
was looked into; the demijohn was turned up in order to see that
there wasn’t anything in it at the time.

Q I am not now asking whether there was any beverage or
contents in the demijohn that you could see, because there are
things that require chemical analysis. Now, there was nothing
done to clean the container; that is what I mean, the two-gallon
demijohn? A No, sir.

Q Before you filled it up? A No, sir.

Q So that whatever is in this demijohn now you say you put
that there; you put the contents in this demijohn? A Assisted
by Mr. Vesey.

Q And whatever was put in there was put into the demi-
john in the condition you found it, without cleaning it first? A
Yes, sir.

Q And with a funnel that had not been cleaned as far as
you know? A 1 cannot swear to that.

Q You did not see it cleaned? A 1 did not.

Q You did not clean it A 1 did not, no; it appeared to
be clean.

Q Does the same apply to the tin container; did you wash
that? A No; I did not.

20
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no? Did you see Vesey wash it before you refilled it? A 1 diiil

Q And the same funnel was used that was used for the two-
gallon demijohn? A Partly. I tried to ponr it in without using
the funnel and I think later I had to use the funnel.

Q And do you know where the five-gallon jar is from which
this liquor came? A 1 do not know now.

Q Did that remain in Vesey’s place? A Yes, sir.

Q Are you sure you removed all the contents of it? A I am

Q Of course, there naturally would be some small quantity
left in the bottle? A Well, possibly so; I thought that we
emptied it, though.

Q But the police have not concerned themselves, so far as
you know; that is, you did not concern yourself with the five-
gallon jar from which the beverage was put into these other two
containers that are in court, since that day? A 1 did not.
tv2 {By Me Court) What did you mean by that answer?
Uicl you take it away or leave it there? A I left it there.

Y°u never did anything to have a chemical analysis made
of the contents of the five-gallon jug, have you A Yes sir

Q Of the jug itself? A Of the contents—

Q Of the jug? A No.

Q Have the jug examined A No; X have not.

Q Now, Officer, when did you take what has been referred
to as the working bottle? A That same night.

Q Took that right along with you? A Yes, sir

Q Did you find anything else in Mr. Vesey’s Apartment other

an e ve-gallon jug A 1 do not quite understand your
+

question.

T? Any °” er containers or bottles? A 1 cannot remember;

I do not recall that I did.
Q Was his apartment entirely clear of any containers what-

ever other than a five-gallon jug? A 1 do not remember.

a t |1 , N0t remember- How many rooms did Vesey have?
A I should judge about five or six.

You went through them all A No, I didn’t.

Only went through the kitchen? A Yes, sir.

Is that where he kept his stock? A Yes, sir.

And would you say that that Kkitchen contained only a
ve ga on jug? A Oh, no; the kitchen contained several ar-
ticles, household things.

COR
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Q No, I am not referring to that. I mean with reference
to the lignor business that he was doifig there! A To the best
of my recollection that was the only whiskey container that I
seen there.

Q Well, what other kind of containers did you see? A I
cannot say that I saw any Kkind.

Q I thought you said only whiskey containers and I thought
from that you meant there were other kinds. Why did you say
any other whiskey containers? A 1 made that statement in or-
der to make myself clear, that I did not mean household.

Q Were there any wine bottles? A I do not recall there
was.

Q Were there any cordial bottles?

Mr. Mott. 1 object. This seems to be frivolous.
The Court. What is the purpose of it?

Mpr. Schoen. 1 think it is within the limits of fair cross
examination.

The Court. What is the' purpose of this particular
question ?

Myr. Schoen. To show whether there were any bottles
of any Kkind.

The Court. He has already answered. You asked
whether he saw any other bottles, then have you any
right to ask, “ Did you see any cordial bottles, any cham-
pagne bottles, any whiskey bottles” ?

Mpyr. Schoen. 1 think that frequently courts permit a
particular question.

The Court. When the general question covers every-
thing? Objection sustained.

Q Were there any other containers downstairs? A Yes,
sir; several.

Q Where, what part of the place? A Why, back of the bar.

Q Were there many containers back there? A Why, sev-
eral; bottles; yes, sir.

Q What kind of bottles? A As near as I could judge gin-
ger ale and soft stuff.

Q Now, you mean to say, Officer Quinn, that in this saloon
which was being condicted as a cafe «aloon, apparently, that the
only containers in that place were a two-gallon demijohn and a
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five-gallon tin, a five-gallon Great Bear Spring Water jug and a
five-gallon jug and the working bottle, which is in this court?
A 1 do not.

Q Well, that is what I have asked you a number of times,
whether there were any other bottles?

1° Mr. Mott. No, now you are asking him whether they
were in the saloon. Your previous question related to the
kitchen.

Q Well, I will reframe the question and say anywhere in
the premises? A Yes, sir.

Q Waell, in what part of the premises did you find any other
containers, whiskey containers? A In the saloon proper.

Q Behind the bar? A Yes, sir.

Q How many of them? A I did not count them.

20 Q About how many of them? A '"Probably a dozen.

Q Were they empty? A Not as I recall it, they were
partly filled.

Q Were they all filled? A Some filled and some partly
filled.

Q Have the contents of those bottles been analyzed?

Mr. Mott. 1If you know.
Mr. Schoen. 1 will withdraw that question.

Q Did you take those bottles to be analyzed as you did the
other bottles? A 1 did not.

Q And so far as you know, so far as anything you did, M.
Vesey has been left in undisturbed possession of about a dozen
whiskey containers behind his bar, some filled and some partly
filled? A I did not say whiskey containers.

Q What did you say?

The Court. He said soft drink containers.

Mr. Mott. 1 think counsel was asking him whether he
saw containers back of the bar and he said yes, and he
said, did you see a dozen whiskey containers. 1 think he
did slip the word whiskey in there and I think the witness
said yes.

Q I ask you again, Officer, if there is any misunderstanding.
I ask you whether in any part of these premises which was
apparently conducted as a cafe saloon where whiskey was being
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Isold over the bar, whether you would say that the only whiskey
[containers found there by you, or seen there by you, were the
[three containers winch are in court and the working bottle, which
[is in court, and the five gallon jug? A They were the only
»whiskey containers X found in the place.

Q How do you distinguish containers as whiskey containers?
|A  Because there was whiskey in them, what was supposed to
mbe whiskey.

Q When you were talking about probably a dozen bottles,
[some filled and some partially filled, what kind of beverage were
myou talking about? A 1 was talking about what I understood
mto be soft drinks.

Q What Vesey told you were soft drinks? A Yes, sir.

Q You did not taste any? A 1 did not.

Q You took his word for that? A They appeared to me
mto be soft drinks.

Q About how many bottles were there which were partially
mfilled with what you thought were soft drinks or what you were
mtold were soft drinks? A 1 cannot recall the exact number
m just now.

Q Didn’t you think it was rather unusual for a bottle to be
mpartially filled with a soft drink?

Mr. Mott. 1 object, whether he thought it was unusual.
I do not see whether it makes any difference whether he
did or not.

The Court. What is the purpose?

Mr. Schoen. Why, the credibility may be examined
into in' that way. The man said he saw a dozen bottles.
I do not know whether he is in the habit of going through
saloons or not. I am not ashamed to say that I have been
in them and I know that soft drinks are not kept in bottles
partially used.

The Court. 1 think the question here is whether or
not the defendant had spirits, or whiskey in his possession
with intent to sell. 'Objection sustained.

Defendant’s counsel prays an exception to this ruling
of the Court.
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Exception allowed; let it be sealed and it is signed and
sealed accordingly.
WM. P. MARTIN,
Judge. |

Q Did you see any gin bottles there, or any bottles containing
gin? A I do not recall that 1 did.

Q Do you know the color of gin? A I think I do; yes, sir.

Q Was any of this stuff that you were told was soft drinks
white in color? A 1 cannot recall that they were.

Q Were any of them a dark brown color? A As nearly as
I can judge, yes.

Q Were any of them similar in color to the samples which
you have brought here and been marked 7, 8 and 9?2 A Some
of a dark color, as near as I can recall it.

Q And all those things were left in Vesey’s saloon on his
say so that they were soft drinks? A Not on his say so, no.

Q As a matter of fact, was the two gallon demijohn and five |
gallon tin filled from other'containers other than the five gallon
jug? A They were not.

Re-direct examination by Mr. Mott.

Q Will you come down here and look at the seals of these
Exhibits, S. 4, 5, 6 and 3; do you know who put those seals on
those bottles? A Yes, sir.

Q Who did? A Sergeant Callan and L.

Q When? A Right after they were taken from Vesey’s
saloon.

Examined by the Court.

Q Did you break them open when you took out the contents
for Dr. Edel? A Yes, sir.
Q And did you seal them up again? A Yes, sir.

The Court. Excepting as to S. 3 for identification.

Mr. Mott. Counsel says that he will admit that these
are the particular containers which were taken to Police
Headquarters.

The Court. From Vesey’s saloon?

Mr. Mott. Yes, sir. The man in whose custody they
have been is here in that front seat. 1 therefore offer m
evidence Exhibit S. 3 for identification.
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Myr. Schoen. 1 object to the offer on the ground that
there is no evidence before the Court that the exhibit now
offered was ever in the possession, or was in the posses-
sion of the defendant as charged in this indictment.

The Court. Overruled.

Mr. Mott. Well, there is evidence that it was because
Mr. Vesey has testified that the contents of that bottle
he obtained from the possession of the defendant.

Mpr. Schoen. And on the further ground that there is
evidence in the case that whatever is alleged to have been
received from the defendant by the testimony of Vesey
is upon the State’s case shown to have been poured into
other receptacles and repoured into receptacles,, poured
and repoured by Vesey, and that there is no evidence that
the contents of the bottle now offered in evidence is in
the same condition it was at the time of the alleged
delivery.

The Court. Overruled.

Defendant’s counsel prays an exception to this ruling
of the Court.

Exception allowed; let it be sealed, and it is signed and
sealed accordingly.

WM. P. MARTIN,
Judge,
Mr. Mott. 1 now offer in evidence Exhibit S. 4 for
identification, the check.

Mr. Schoen. 1 make the same objection for the same
reason.

The Court. The same ruling.

Defendant’s counsel prays an exception to this ruling
of the Court.

Exception allowed; let it be sealed and it is signed and
sealed accordingly.
WM. P. MARTIN,
Judge.

Mr. Mott. And Exhibit S. 5.
Mr. Schoen. Same objection to the offer.
Mr. Mott. And Exhibit S. 6.
Mr. Schoen. To S. 5 and 6.
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The Court. Overruled.

Defendant’s counsel prays an exception to this ruling
of the Court.

Exception allowed; let it be sealed, and it is signed and
sealed accordingly.

WM. P. MARTIN,
Judge.

Re-cross examination by Mr. Schoen.

Q Officer Quinn, I do not think I asked you this question:
Did you take a sample out of Exhibit S, 3, which has been re-
ferred to in this case as the working bottle for analysis? A 1
did not.

WARREN COLEMAN, sworn in behalf ,of the State
Direct examination by Mr. Mott.

Q How old are you? A Twenty-six years old the 14th of
September..

Q You are a brother of Sylvester? A Yes, sir.

Q You live home with your people? A No, sir; I am
married.

, Q Sylvester lived home, did he? A Yes, sir.

Q And the home is nearly across the street from Vesey’s
saloon? A About fifty yards across the street; the length of
the street across.

Q On December 6th, last, Saturday, were you with Sylvester
at any time? A Yes, sir; I was with him in the evening.

Q What time did you see him on that day? A About twenty
minutes to nine.

Q Where did you meet him? A In Thomas Vesey’s saloon.

Q How long did you stay there? A About twenty minutes
after twelve.

Q Who else was there with you? A My brother Richard
was there.

Q What were you doing while you were there; what did you
do by way of having drinks? A Well, we was just talking there
and I was playing the piano for awhile and my brother Sylvester
was singing.

Q Do you know whether Sylvester had anything to drink
there? A Yes, sir.
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Q What did he drink? A Whiskey.

Q How many whiskeys did he have? A Six or seven, to
my knowledge.

Q What did yon drink? A I drank what they call Italian
wine.

Q What did your brother Richard drink? A He drank gin.

Q Did you have any whiskey? A No; I first ordered whis-
key and I couldn’t drink it and I remarked to my brother that
the stuff is rotten®

Mr. Schoen. 1 object and move what he said be stricken
out.

Mr. Mott. You mean, “I remarked to my brother”
shall be stricken out.

Mr. Schoen. 1 object to any conversations between this
witness and his brother.

The Court. That will be sustained. Now, your motion
is to strike out?

Mpr. Schoen. Yes, sir.
The Court. Granted.

Q Was a glass of whiskey served to you? A Yes, sir, at
first.

Q What did you do with it then? A Put it up to my lips
and tasted it and shoved it back and said, *“ that is rotten stuff.”

Q I am not asking you what you said; but did you drink it?
A No.

Q When you left the saloon where did you go? A 1 went
home.

Q Where did Richard go? A He went home.

Q And Sylvester? A He went home with Richard.

Q (By the Court) Where do you live? A I live in Lynd-
hurst.

Q When did you next see Sylvester? A The following
evening, Sunday night.

Q About what time? A About twenty minutes of eight.

Q Where did you meet him? A In my house, my mother’s
home.

Q Well, did you go anywhere with him? A Yes, we just
walked across the street; when I went in the house he was laying
on the sofa and he was sick, complained of being sick and I told
him to get up and take a walk out and go down to Proctor’s,
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and he got up and said, “1 feel bum/’ and his mother helped
him and when he got across the street he says, “1 cannot go;
my stomach feels awful,”” so we said, “ You better go home,”
and my younger brother Edward took him home, walked back
across the street, and that is the last I seen him alive.

Q Where did you see him after his death? A I came down
sthere when they were bringing him back from the hospital in a
basket.

Q That is at your mother’s home? A Mother’s home.

Cross examination by Mr. Schoen.

Q You are Warren Coleman? A Yes, sir.

Q Have you been in the habit of drinking whiskey yourself?
A No, sir.

Q You don’t drink whiskey? A No, sir, I never drank it
at all, hardly.

Q That is the reason it tasted ro'tten to you? A No, that is
not the reason; I said it was rotten; that was rotten.

Q You are not a judge of whiskey, are you? A No.

Q It was the first drink of whiskey you had in a long time?
A Yes, sir.

Q You say you live in Lyndhurst? A Yes, sir.

Q What time did.you come to Newark that day? A 1 came
to Newark that night.

Q What time? A Eight o’clock, I guess.

Q And you went directly to Vesey’s place? A Yes; I
stopped in there.

Q Went there first, without going across the street to your
mother? A Yes, sir; I didn’t go to see my mother.

Q Did you expect to find your brother Sylvester there? A
I didn’t expect to find him there, but I knew he went in there
and I thought probably I might find him there.

Q Well, do you know where your brother Sylvester worked?
A Yes, sir.

Q Where? A Arlington Company, Dupont’s.

Q Do you know what time he quit on Saturday? A No.

Q The first you saw of him was about twenty minutes to nine
that night? A About twenty minutes to nine.

Q Then he came into Vesey’s saloon?. A He came in about
half-past nine.

Q And you came from Lyndhurst? A Yes, sir.
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Q And your mother lived across the street from Vesey’s
saloon? . A Yes.- . . A

Q And you went to Vesey’s saloon about eight o’clock? A
About eight o’clock.

Q And you thought that you might find your brother Syl-
vester? A Yes, sir.

Q You did not find him? A No.

Q You didn’t leave the place to go across the street to your
mother’s? A No.

Q You stayed there until your brother came in? A In the
meantime I met my brother Richard there and was talking to
him. -m . == ! - . " p e

Q Were you standing at the bar? A He was in the back
room and I asked him if he seen Sylvester and he said yes.

Q Richard was in.the back room? A When he seen me he
came walking out.

Q And you stood at the bar until your brother Sylvester came
in? A Yes, sir.

Q And he began to drink whiskey? A Yes, sir.®

Q Andtreated you and your brother? A Yes, sir.

Q Yousaw him have at least six or seven himself? A Yes,
sir.

Q Did you go back to Lyndhurst that night? A Yes, sir.

Q You came back again Sunday? A Sunday night.

Q What did you do, go to Vesey’s placeagain? A No; 1
went direct to my mother’s house. °

Q Sunday? A Sunday night.

Re-direct examination by Mr. Mott.

Q How long had Sylvester been working at Dupont’s? A
He had been working there ever since he came out of the navy;
he came out of the navy Friday night and went there Monday
morning and stayed right there; that was May, I think.

Q Where had he been in the service? A Over in France.
I said when he drank that whiskey—

Mpr. Schoen. 1 move to strike out what he said.

The Court. Your motion is to strike out what he said
to his brother.

Mr. Schoen. Yes.
The Court. Granted.

10
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Re-cross examination by Mr. Sehoen.

Q Do you know what kind of work your brother was doing

at Dupont’s? A I believe he was doing what they called ashing
and polishing.

Q Do you know what kind of a factory it was? A Yes, sir;
they manufactured all celluloid novelties.

DR. ALBERT E. EDEL, sworn in behalf of the State.
Direct examination by Mr. Mott.

Q How old are you, Doctor? A Forty-three

Q What is your profession? A Analytical chemist.

Q Where is your place of business? A 837 Broad street.

Q How long have you had that establishment? A In New-
ark for three years.

Q In Newark, I mean? A Three years.

Q What do you do there? A Analytical chemical work, toxi-
cological work.

Q What study and experience in chemistry have you had?
A I graduated in 1899, University of Berlin.
Q Did you specialize in anything there?

cological chemistry.

Q Toxicological chemistry means what? A Examining for
poisons. ,

Q Go on and tell us what further experience you have had?
A 1 have practiced chemistry for the last twenty years.

Q Have you frequently made analysis and appeared in court
as a witness for the State? A Yes, sir; for nine years for Hud-
son County; for over six years for Essex County, the County of
Monmouth and County of Morris.

Q How about the Federal Government? A 1 did some work
for the Federal Government, Department of Justice.

A Yes, sir; toxi-

Mr. Mott. Do you want to cross examine him on his
qualifications.
Mr. Sehoen. No.

Q Doctor, I show you Exhibits S.7, 8 and 9, and ask you if
you have seen them before? A Those were received on the 30th

of December.
Q From whom? A From Sergeants Quinn and Callan.
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Q After you received those bottles—what was their condition
at the time you received them? A They were sealed and filled—
rather filled and sealed.

Q What did you then proceed to do? A I started the same
day to examine them, distilling and examining them for poisonous
matter.

Q Well, now, won’t you describe in rather brief detail the
method which you pursued in your examination of these bottles,
or the contents of these bottles? A [ examined them according
to the test given by the United States for the detection of methyl
alcohol and ethyl alcohol.

Q Explain those terms. A Methyl alcohol is wood alcohol;
ethyl alcohol is grain alcohol; in other words the detection of
wood alcohol and grain alcohol.

Q Go on. A And I applied the milk and hydrochloric acid
test, and the third test is a distillation, dimethylalin, given by the
Department of Agricultural Bureau of Chemistry, on page 99.

Q What do you mean by given? A It is printed and given
by the United States Department of Agriculture for the detection
of methyl alcohol in distilled liquors.

Q What else did you do. I want you to tell what you did. A
I made a quantitative analysis after I found that it contained
wood alcohol, by immersion refractometer ; this gave me the
result.

Q Waell, what did you find? A In Number 1—

Myr. Schoen. 1 object for the same reason stated in my
objection to the introduction of the exhibit.

The Court. That does not quite relate to this. Is it your
contention that these bottles and their contents, rather,
were never in the possession of Nieberg, according to the
evidence ?

Mr. Schoen. According to the evidence, that is one
ground.

Mr. Mott. Not the bottles, of course.

The Court. The contents.

Mpr. Schoen. It has not been shown to have been in the
possession of the defendant Nieberg ; it has not been shown
that he kept them in his possession as alleged in the in-
dictment, nor that they were in his possession at this trial
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and secondly, that if they ever were in his possession, that
there is no evidence that the samples are now in the con
dition or were at the time Dr. Edel received them—were m
the same condition as when the defendant had them in his
possession. On the contrary the evidence is affirmatively
in the State's own case that they have been put through a
refilling process through other receptacles and containers,
over which the defendant had no control, and that the
samples analyzed by Dr. Edel are not binding upon this
defendant in any way.
The Court. Overruled.

Defendant s counsel pray§ an exception to this ruling
of the Court.

Exception allowed; let it be sealed, and it is signed and
sealed accordingly.

WM. P. MARTIN,
Judge.

Witness. Number 1, Exhibit No. S. 1, contains 27 per
cent, of absolute alcohol by weight, of which 4.20 per cent,
of the alcohol present it wood alcohol.

Q Now, 4.20, why don’t you say 41/5? A Yes, sir.

The Court. What?
Witness. Per cent.

Examined by the Court.

Q You mean 41/5 per cent, of 27 per cent? A Is wood
alcohol.

Q Or 41/5 per cent, of the total contents? A No, 41/5
per cent, of the alcohol present is wood alcohol.

Q You mean that 27 per cent, of all the contents is alcohol?
A Of the combined alcohol, the grain and wood.

Q And of alcohol 4 1/5 per cent, is wood alcohol? A Yes, sir.

Q And of the total contents of the whole how much is wood
alcohol? A 1.2 per cent.

Q What do you mean by that? A 11/5 per cent.

Q That is by volume or weight? A All by weight. No. 2
Exhibit S. 8, absolute alcohol by weight, 34 per cent, of which
1.53 or 153/100 of the alcohol present is methyl alcohol, wood
alcohol.
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Q You mean one, in writing the decimal yon put a point and
cipher, and then 53? A Yes.

Q Now, will it take very long to tell us that in the percentage
of the total contents? A No, 82/100 of one per cent.

Q (By Mr. Schoen.) Of the total volume? A Yes, sir.

Q (By Mr. Mott.) Give us the other bottlee A No. 3, Ex-
hibit S. 9, absolute alcohol, 32 per cent, by weight, of which 3.07
per cent, of the alcohol present is wood alcohol.

Q (By Mr. Mott.) Which would be how much of the total con-
tents? A One per cent; exact 98/100.

Q You said that 41/5 per cent, of 27 per cent, is 1.5 of one
per cent, of the total? A No; 11/5 per cent.

Q And you said that 53/10 per cent, of the 34 per cent, of
alcohol is 82/100? A No.

Q Then it is 1.53, how much of the total contents is that? A
82/100 of one per cent.

Juror No. 12. 1 think that is a mistake. It would be
about a half of one per cent. If the whole contents is 34
per cent., and the wood alcohol is 1.53, or round figures,

1y2, it would necessarily follow that 14 times 34 would be
about one-half of one per cent.

The Court. 1 am asking the doctor to state it in a little
bit different way than he has, and he may correct his figures
later in the day if they are to be corrected.

Witness. And No. 3, Exhibit S.9, 98/100 of one per
cent.

Q (By Mr. Mott.) Total 32, of which 3.07 is wood alcohol?
A That is the percentage of wood alcohol in the grain alcohol.

Q We have understood you, Doctor, to say there is a certain
bottle containing a liquid, and granting all the liquid in that
bottle as being 100 per cent., that 34 per cent, of that liquid is
alcohol? A Yes, sir.

Q Either ethyl alcohol or methyl alcohol; either grain or wood
alcohol, and that of the 34 per cent, the alcohol is wood alcohol—
to the extent, in the first instance of being 27 per cent, of alcohol
in the whole bottle, and 4 1/5 wood alcohol, I asked you the ques-
tion how much of the total contents of all of the bottles is wood
alcohol. The witness says it will take a few minutes to do it. So
far as the Court is concerned he may do it later.
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Q {By Mr. Mott.) Were yon present at the autopsy on the
body of Sylvester Coleman? A I was present.

Q Who performed the autopsy! A Dr. Warren.

Q From the body at that time did you take anything, or was
there anything given to you? A Yes, sir; I took the brain, kid-
ney> liyer>heart, stomach, stomach contents and some blood.

Q And what did you do with this material? A 1 made a
chemical analysis of it.

Q What did' you find? A 1 found no wood alcohol, but I
found some formic acid.

Q What is formic acid? A An oxidation of the product of
methyl, or wood alcohol.

Q Did you form a quantitative analysis? A I did not.

Q How is formic acid produced; what is it a product of? A
Formic acid is made by distilling ants with water.

Q Waell, what other source? A By heating oxalic acid and
glycerin.

Q What other source? A And it could be made an is made
from methyl alcohol; if I say methyl; I mean pure wood alcohol.

Q /By the Court) What does oxidation mean? A Taking
up oxygen; unites with oxygen to a certain percentage.

Q [By the Court.) So that given a certain quantity of wood
alcohol with oxygen it would form formic acid? A Yes, sir;
supplying this oxygen by chemical means.

A What experience have you had with wood alcohol cases and
autopsies? A I got up to forty-two cases since December 1st

Q Of what? A Of wood alcohol cases.

Q AIll deaths? A Yes, sir; all deaths.

Q How many analyses have you made? A Forty-two, of
which nineteen was positive.

Q Those were made partly for this county?

Mr. Schoen. 1 do not see the relevancy of this line of
examination. The competency and qualifications of the
doctor have been admitted, and I have not questioned his
competency and X cannot see what other purpose this line
of testimony can have. I object to it.

Mr. Mott. The doctor was admitted to be qualified as a
chemist only; now I am just developing—

Mr. Schoen. 1 am not questioning his qualifications.
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Mr. Mott. 1 am developing the experience he has of the
particular line of chemistry he is touching.

Mr. Schoen. 1 am not questioning him.

The Court. You have a right to show his experience and
ability and knowledge, hut this particular question it seems
to me is a little bit beyond showing his knowledge.

Mr. Mott. 1 will withdraw it.
Cross examination by Mr. Schoen.

Q How long does each analysis,of each sample take you,
Doctor? A 1 analyzed them all at the same time.

Q You did not pour them all together and analyze them? A
No; but I have three retorts working at the same time.

Q How long did the whole operation take you? A About
thirty-six hours.

Q And you used a process known only to a qualified chemist,
I presume? A Yes.

Q A process which you went to the universities to study? A
Yes, sir.

Q Could you detect the presence of any wood alcohol without
resorting to that minute and extensive process? A No, sir.

Q So that an ordinary saloonkeeper handling liquor over his
bar—do you know of any way except the extended process of
thirty-six hours and long training that you resorted to, that you

used in making that analysis, by which the presence of that wood
alcohol could have been detected ?

Mr. Mott. 1 object. In the first place the defendant is
not the saloonkeeper, and then in the next place we are not
dealing with a class of saloonkeepers, and even if we were
I would object to the particular class.

Mr. Schoen. 1 will withdraw that question if it in any
way assumes the doctor is a saloonkeeper.

Mr. Mott. 1 mean your client is not a saloonkeeper.

Q I ask you if you have heard of Doctor Reid Hunt? A Yes,
sir; 1 did.

Q Is he an authority on the question of alcohol? A Yes, sir;
he is.

Q Who is he? A Professor of Pharmacology of Harvard
Medical School.

10
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Q Formerly connected with Johns Hopkins University? A
Yes, sir.

Q And has he been for several years chief of the Division of
Pharmacology of the United States Health Service? A I d
not know, but I heard he used to be.

Q Is he recognized as an authority upon the question of a-
cohol and wood alcohol? A Yes, sir.

Q Is there any property of wood alcohol by which anyone blit
a chemist can distinguish between purified wood and ordinary
grain alcohol? A No, sir.

Q Is the odor and taste of the two strikingly similar? A
They are.

Q Is it so strikingly similar that even chemists who have
had much experience with them, are unable by these properties
to distinguish them with certainty? A Yes, sir; by the physical
appearance it is hard to distinguish.”

Q And the taste and odor? A Yes, sir.

Q . Is this difficulty increased when essences, flavors, colors and
coloring matters are added? A It is.

Q So that to sum it all up, Doctor, you agree that the only
way to determine the presence of wood alcohol is by a chemical
analysis by a chemist ?

(Objected to.)
(Question withdrawn.)

Q Do y°u agree, or will you say that the only way in which
to determine wood alcohol is by a chemical analysis? A Yes, sir.

Q And that chemical analysis by a trained chemist? A
Yes, sir.

Q Of long experience? A Yes, sir.

Q You said that formic acid was made by distilling ants? A
Yes, sir, with water.

Q Is it a fact that formic acid occurs frequently in small
quantities in various vegetable and animal substances? A Yes,
sir; but not as formic acid, but as a formate, as a salt of formic
acid.

Q Is Leach on food analysis aji authority upon the subject?
A He is.

Q I read from Leach, page 898: “Formic acid is a colorless
liquid at temperatures above 8.3° C.; it boils at 101° C, has a
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pungent odor and strong caustic action when applied to the
skin? A That is right.

Q (Hence the name) and in small quantities in various vege-
table and animal substances? A Yes, that is right, but not as

to formic acid, as the formates has calcium combined or mag-
nesia. /

Q I only ask you whether you agree with this statement.
This says: “It (formic acid) occurs naturally in the bodies of
certain ants and various vegetable and animal substances.

Now,
you say that is so or not?

The Court. 1Is that all Leach says?
Mpr. Schoen. Yes, sir; that is all on that subject.

Q You qualified that statement that formic acid occurs in
vegetable and animal substances. Now, you qualify that to some

extent? A Yes, sir; as to formates combined with a metallic
base; I found them that way.

Adjourned until tomorrow.

Third Day.

Wednesday, May 5, 1920.

State
VSs.

Max Nieberg.

Continued pursuant to adjournment.

Appearances as before noted.

ALBERT E. EDEL, recalled for
Further cross examination by Mr. Schoen.

Q Now, I find, further, Doctor, in this book on Food Inspec-
tion and Analysis, page 899, in referring to formic acid, after
stating, as I called your attention to yesterday, that it occurs
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naturally m the bodies of certain ants and in small quantities
m various vegetable and animal substances,; this book says
further that recently a 60 per cent, solution has come into prac-
tical use as a preservative of food products; are you familiar
with that? A Yes, sir.

Q Is it so? A No; I never seen it used.

Q But do you dispute this statement in the book that it has
come into use as a preservative of fruit products? A 1 have
he*en it in that book, but I never came across it.

Q You are not in the business of preserving food, or food
products? A 1 examine for all of the various Boards of Health,
Elizabeth, Westfield, Millburn, food products, but I never came
across formic acid.

Q I do not understand whether you mean to dispute this
statement that it is used for food products? A 1 do not.

Q Can you give us approximately the number of different
ways in which formic acid may be formed? A Yes, sir.

Q Well, how many different ways may it be formed? A By
heating oxalic acid in glycerin; by the oxidation of wood alcohol;
by extracting ants; you could make it from chloral hydrate and
chloroform.

Q Well, in the human system how many different ways may
it be formed? A It is not found in the human system as formic
acid to any extent; very small.

Q Well, must it be taken into the system in that form? A

A no”t&ken into the system in that form.

Q Does it form in the system from something else? A Ch
very small amounts of formates; you find it in the urine as
formates; the amount in twenty-four hours, the amount in a
normal person is 5/1000 part of one gram.

Q You say you found formates of formic acid? A In this
particular case I found formic acid as such.

Q Would it be possible to find that in the system of a human
being from formic acid when it had been used as a preservative
of food products, or in any otherwise? A Yes, sir; if a man
took it as formic acid you would find it in the system.

Q Now, let me ask you, Doctor: Go back to this question
of percentage; have you any idea of the size of the ordinary
whiskey glass that was in common use? A About two ounces.

Q Now, assuming that a man drank say ten glasses of whiskey
or ten glasses of any beverage, and that he drank it out of a
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two ounce glass, and that in each instance he filled the glass full,
so that you would have two ounces each time, he would have
consumed twenty ounces of beverage, would he not? A Yes,
Sir.

Q Now, if that twenty ounces of beverage on your figures
which you have given us yesterday—we will take your outside
figures—take the quantity that has the biggest percentage of
1.13, the biggest percentage of wood alcohol; now give us the
quantity of wood alcohol that would have been present in that
twenty ounces of beverage, on your figures of the highest? A
One-fifth of an ounce.

Q Is the outside amount which would have been present in
the whole twenty ounces of beverage? A Yes, sir.

Q If the whiskey glass was filled to the top each time and
ten drinks were taken? A Yes, sir.

Q /By the Court) In answering the question of Judge
Schoen can you refer us to the exhibit number which you use?
A My number one.

Q {By the Court.) Thatis our S. 7? A Yes, sir.

Q [By the Court) So that your statement is to the effect
that twenty ounces of S. 7 contains one-fifth of one ounce? A
Yes, sir.

Q {By the Court) Of wood alcohol? A Of wood alcohol.

Q Now, the other exhibits which you testified to all contained
a smaller percentage of wood alcohol than this S. 72 A 1 took
one per cent. It would be a little bit more than a fifth; it was

1.13 per cent, and I took 1 per cent., so that would make an
average between the two.

Q I say, the other two exhibits you analyzed, S. 8 and S. 9,
each contained a much smaller percentage of wood alcohol than
S. 7, that you have used to do your figuring? A No, my number
3 would be approximately the same amount; .98 per cent, is
pretty near 1 per cent.; my No. 3 would be about the same.

Mr. Mott. S. 9?
Witness. Yes, sir.

Q Would the figure you have used be a fair average for the

whole three? A In the middle of one would be about half of
that.

Q It would be half of one ounce? A Yes, sir.

10
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Q (By the Court.) You stated the percentages of alcohol in
each one of these exhibits yesterday and the Court asked yon to
state the percentage of wood alcohol in the whole contents. Are
you prepared to do that? Just state the percentage of wood
alcohol in the content® 6f S. 7; I think you called that your
Exhibit S. X That is a private number you put on when you
received these bottles? A Yes, sir; No. 1.

Q (By the Court.) S.7? A Is 1.13 of one per cent; No. 2 -

Q Is what?
Mr. Mott. S. 8.
Witness. (Continuing.) .52 of one per cent.

Q (By the Court.) That is a little bit more than a half of
one per cent? A That is right; that is a little bit more than
a half of one per cent. And No. 3—

Mr. Mott. S°9.
Witness. (Continuing.) Is .98 of one per cent.

Q Now, I call your attention again, doctor, to statements by
Dr. Reid Hunt, whom we referred to yesterday as the American
authority on the subject of alcohol, in which he states—

* (Objected to.)
(Question withdrawn.)

Q I call your attention again, to the statements by Dr. Reid
Hunt, to whom we referred yesterday, in which he said that 60
to 75 per cent, of those taking four ounces of wood alcohol have
died or become permanently blind.

Mr. Mott. Can you tell us where Dr. Hunt makes that
statement?

Mpr. Schoen. In this article I have here.

Mr. Mott. What sort of an article?

Mr. Schoen. He has prepared a bulletin.

Mr. Mott. Well, what is that a newspaper clipping?

Mpr. Schoen. Yes.

Mr. Mott. Newark Sunday Call.

Mr. Schoen. Let us see whether the doctor can dispute
it if it is not accurate.

The Court. Do you understand the question?
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Q I call your attention to the statement of Dr. Reid Hunt,
[ that 60 to 75 per cent, of those taking four ounces have died or
I'become permanently blind; now, do you agree with that state-
I ment? A 1 do not.

Mr. Mott. 1 want to object to the question. It assumes
that Dr. Hunt has made that statement. There is no
authority that counsel points to to sustain the fact that
Dr. Hunt has ever made that statement. He says he has
a newspaper report in his hand; I take it that is not evi-
dence that Dr. Hunt ever made that statement.

Mpyr. Schoen. 1 think if that is the point of the objection
it is for the witness to dispute the fact that the statement
was made-by Dr. Hunt.

The Court. What Dr. Hunt said is hearsay unless the
expert witness says that he relies upon Dr. Hunt as an
authority. He really does not say that he relies upon Dr.
Hunt when he says that he relies upon a certain work or
pamphlet or magazine article. I do not understand that
Dr. Edell has yet adopted the article from which you
apparently formed this question.

Mr. Schoen. 1 have not asked Dr. Edell to adopt the
article ; I am now asking him whether he agrees with it.

The Court. You have not any right to ask that unless
he first says he recognizes a person as an authority in

. that article.

Mr. Schoen. He said so yesterday. I asked him that
question before I began any questions with reference to
Dr. Hunt’s article.

The Court. Has Dr. Hunt written any standard work?

Witness. Yes, sir; he has.

The Court. Well, the answer is already in. I do not
think it is worth while ruling on it at this time. Go ahead.

Q You say Dr. Hunt has written standard articles, standard
works? A He did. ¢

Q Many of them? A 1 have not seen many of them.
Q You have read some? A I have seen some; yes, sir.

Q Is four ounces of wood alcohol a fatal dose? A It is;
four ounces is a fatal dose.



10

30

40

96

Dr. Albert E. Edel, cross.

Q Is it fatal in 100 per cent, of the cases? A No. What
doctor—

Q Please answer the question. A No.

Q So that even four ounces would not be fatal in all cases;
is that so? A Not in all cases.

Q In what percentage of cases is four ounces fatal? A I
do not know exactly.

Q Have you read anything about it? A But a larger per
cent, than arsenic.

Q Have you read about it? A Yes, sir.

Q What do the authorities say as to the percentage of cases
in which four ounces it fatal? A 60 or 75 of those taking four
ounces; that is, a quarter of a pint or half a glass full, have died
or become permanently blind.

Q (By Mr. Mott.) Who says that? A Hunt.

Q Let me read what I have on it and see if we have not got
exactly the same thing.

Mr. Mott. 1 object to counsel reading as a statement
of Dr. Hunt a newspaper article.

Mr. Schoen. That is exactly why I want to read it
The prosecutor has made his objection in such a way as
to say that what I am holding is not an authority. Now,
I want to prove to the jury it is what Dr. Edel is reading
from now.

The Court. Your witness has not said anything that
you need to contradict him for. You only want to show
that that particular article is in accord with what the
witness says?

Mr. Schoen. 1 do not want this jury to draw any in
ference from what the prosecutor has said that I am not
using an article which is authentic and the same which
Dr. Edel has there, which he says is Dr. Hunt’s.

The Court. Finish the question.
Q Now, I will read what is here in this magazine—

The Court. You cannot read what is there until you
propose to ask a question.

Q I will ask you to compare what I am going to ask you and
see whether it is the same: “ 60 or 75 per cent, of those taking
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four ounces, that is a quarter of a pint or half a glass full have
idied or become permanently blind.” Does that compare wit
Iwhat you have? A That compares with my original copy.

Q And that is the percentage of fatalities where four ounces
mare taken, is it, Doctor? A Yes, sir.

QO And in this case we are now trying, the beverage which
L u examined; assuming that Mr. Coleman drank twenty ounces
mof it, contained one-fiftli of one ounce; is that right? A Yes,

mSir.

I Re-direct examination by Mr. Mott.

I Q Doctor Edel, you were asked whether four ounces of wood
m alcohol was fatal, and you said it was? A Yes, sir. *

Q Then wood alcohol is a poison? A Yes, sir; it is.
Q How does wood alcohol as a poison operate on vanou

iindividuals; is the operation uniform, or is it not. A Even

I two teaspoonfuls, according to literature, kills or blinds a ma .
I Q What authority have you for that? A T e very sa
| bulletin.

[

Q What authority? A Reid Hunt.
Q What does he say? A He speaks about poisons Death
[ or blindness has resulted from two teaspoonfuls and from one

I to two tablespoonfuls of the poison. # .
Q How much is a teaspoonful compared with an ounce. A

One-eighth of an ounce.
| Farther cross examination by Mr. Schoen.

Q Two teaspoonfuls will be one-quarter an ounce? A
[ One-quarter of an ounce.
Q All poisons act differently on different 1nd1v1duals, do they
| not? A Yes, sir.
Q They will kill in one case and will not klll m another
A It depends a good deal on the condition of the party taking
the poison, physical condition.

b

H

Q Now you were asked how formic acid was forme in ®

human body and you wanted to make some explanation. i
you tell us how formic acid is formed or may be injec e in o
the human body? A Well, the wood alcohol combine wi
glycerols of higher fatty acids, forming glycerol foima es an
this glycerol formate in turn splits up in the presence o wa er
into formic acid and glycerin, and that is a very slow process.
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QO Would that be accomplished in say thirty-six hours? A
Well, 1 think it would commense before that.

Q Now, how else can formic acid be produced in the human
body than from wood alcohol? A Well, chloral hydrate, but it is
not formed from chloral hydrate—that is, not as formic acid;
it is found as sodium formate in the intestines and chloroform.

Q Well, now, you found formic acid? A1 did.

Q I am asking you how formic acid itself can be produced
in the human body otherwise than from wood alcohol? A By
the decomposition of wood alcohol.

Q I said otherwise.? A In very small traces by splitting up
of sugars.

Q Whatdo you mean by very small traces? A By ordi-
naryanalysis, if you distill a brain you would not findany for-
mic acid.

Q What is denatured alcohol? A It has about two hundred
different denaturing agents; S to 10 per cent, of wood alcohol and
95 or 90 per cent, of grain alcohol is one form; one form is S
per cent, of ether and 50 per cent, of grain alcohol; any alcohol
in which a certain body is given to make it unfit for beverage
purposes is a denaturing agent.

Q Do you know the relative commercial value of denatured
alcohol and grain alcohol? A Yes, sir.

Q Whatis it? A Grain alcohol you cannot buy at all unless
you have a license and they charged you from $3 a pint up to $5;
that is what I have to pay for it, and a gallon of denatured
alcohol, of about 10 per cent, absolutely wood alcohol is worth
about 65 cents.

Q (By the Court) With respect to the use of formic acid
as a preservative for food products, do you know whether or not
it is used to come in contact with the food itself that is eaten? A
That would come directly in contact with the food.

Q Doctor, is it true that the human stomach is always acidy—
always has acid in it? A Yes, sir.

Q Is it true, Doctor, that if formates in small quantities were
taken into the stomach they would be found as formic acid on
direct examination of the stomach contents? A No, sir.

Q Did you measure the quantity of formic «*id which you
found in this man’s stomach? A 1 did not.

Q Why not? A 1 was only looking for the presence of it.
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Q Why didn’t you; you didn’t think it important to ascertain
the quantity» A I did not think it was important; the per cent.
is not important in the brain.

Q You say you were only looking for the presence of 1 , 1
were really probing for the presence of wood alcohol, were you
not?> A Yes,' sir. ! , s s s s

Q And you came across formic acid and not wood alcohol
while you were testing? A Yes, sir.

Q And that is how you discovered the fact there was formic
acid and no wood alcohol? A Yes, sir; found it in all the or-
gans; not only in the stomach.

Q But your examination was in order to find wood alcohol.
A No; I was looking for all poisons; making a complete analy-
sis.

Q For all poisons? A Yes, sir.

Q And particularly wood alcohol?
cularly wood alcohol, but all poisons.

Q And in this examination for all poisons the only poisons
you discovered was formic acid? A Fornrc acid, yes, sir.

Q Formic acid, you say, can also be formed in the human
system by the splitting up of sugar? A In very small quantities,
just in traces.

Q {[By the Court.) Did you find it in all the organs? A No,
sir; you would not.

Q Have you read the minimum, Doctor, that the two teaspoon-
fuls of wood alcohol that have been known to cause heath, re-
ferred to the absolute minimum which caused death, didn’t it?
A That article, yes, sir.

Q That is the absolute minimum? A Yes, sir.

Q And two teaspoonfuls you said contained one-quarter of an
ounce? A Yes, sir.

Q And that is referred to as the absolute minimum. Now,
your calculation as to the quantity of wood alcohol in the twenty
ounces which we have referred to was one-fifth of one per cent.?
A Yes, sir.

Q Which is still less than a quarter of an ounce?

Mr. Mott. 1 object. What is this, an argument for the

doctor; I think we all know one-eighth is less than one-
fifth.

Myr. Schoen.
ord.

A No, sir; not parti-

I want the doctor’s testimony on the rec-
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The Court. You cannot have an obvious proposition

that one-eighth is less than one-fifth. Sustained.

Q Is the quantity of wood alcohol that you have calculated
to have been present in twenty ounces of beverage that you ex-
amined less than the minimum which could cause death to which

I® you have referred?

20

Mr. Mott. You mean in.his opinion?

Mr. Schoen. No, according to the figures that he has
given us,

Mr. Mott. 1 think that is not fair. The doctor has
quoted Reid Hunt as saying that two teaspoonfuls was
the minimum; he has not said that was his opinion. Now,
if he is asking the doctor whether that is the minimum I
think he should ask him if that is not the minimum Dr.
Reid Hunt named, or if he wants to draw from the witness
his opinion he should ask his opinion; he says the absolute
minimum that can cause death.

The Court. Sustained.

Defendant s counsel prays an exception to this ruling
of the Court.
Exception allowed; let it be sealed, and it is signed and
sealed accordingly.
WM. P. MARTIN,
Judge.

Further re-direct examination by Mr. Mott.

Q lii your opinion are two teaspoonfuls the absolute minimum
of wood alcohol that can cause death? A That is very hard to
say; in my practice I had one case where two teaspoonfuls killed
a man; I know the exact dose the man took; there was one ounce
which contained 26 per cent, of wood alcohol.

Q " Well, now, do you say that two teaspoonfuls in your opin-
ion is the absolute minimum? A No, I cannot say that; that

is the only case 1 know positively, how much the man took.

Further cross examination by Mr. Schoeh.

Q You only know that one case where two teaspoonfuls have
died; is that it? A I had a case where I could exactly de-
termine the amount taken.

Q And that was two teaspoonfuls? A Yes, sir.
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Q A quarter of an ounce? A Yes, sir.
Q That killed? A Yes, sir.

Q You have never had a case less than that? A 1 could
never determine the exact amount of alcohol the man got.

EDWARD FRANCIS COLEMAN, sworn in behalf of the State.
Direct examination by Mr. Mott.

Q How old are you? A Twenty.

Q Where do you live? A 171 Orange street.

Q And you were a brother of Sylvester, were you? A Yes,
Sir.

Q On Saturday, December O6th, last, what time, if at all,
did you meet Sylvester? A We worked together.

Q You got up in the morning together? A Yes, sir.

Q Did you go to work in the morning together? A Yes, sir.

Q When did you go to work? A About twenty-five after
Six.

Q In the morning? A Started.
Q What time did you stop work that day? A Half-past
three.

Q What time did he stop work that day, if you know? A
Same time.

Q And did you leave the factory together? A We both
left the factory together.

Q And had you been with him all day up to the time you
left? A We worked alongside of each other.

Q Do you know whether he drank during the day? A He
did not; I knew every move he made, because we worked along-
side of each other.

Q Where did you go after you left the factory? A We had
to get in line to get our pay and he forgot his pay check, and
I lent him a nickle and he jumped on that jitney bus and we
had to stay in line a half hour to get our pay and my mother
gave him a dime to come back and he got his pay check; and
I waited for him after he got out of the line.

Q What time was it after you left the factory when you
got your pay check? A A quarter after five.

Q Where did you go? A Took a bus home.

Q Did he go with you? A Yes, sir.

10
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Q How long did he stay home? A He went up to the
barber’s to get a shave after he got dressed; he didn’t put ona
collar.

Q How long was he out getting shaved? A After he went
to the barber’ I was getting ready for a dance—about an hour.

10 Q Then what did he do? A Went down to the movine
pictures.

Q You didn’t go with him? A No.

Q What time was it when he left the house to go to the
moving pictures? A About seven or a quarter after.

Q You saw him when next? A Next Sunday morning.

Q Where was he when you saw him Sunday morning? A
Slept alongside of him.

Q What time did he get home that night? A 1 got home
later than he did.

20 Q What did you see of him during Sunday? A He was
pretty sick and I went out to a ball game, and when 1 came hack

1 hm? °n the °ther side of the street getting bis shoes shined
and then he came over to the house.

Q Were you there when Dr. Kirkman was there? A No, I
was working; I telephoned for Dr. Kirkman.
Q You were not there when he came? A No, sir.

Cross examination by Mr. Schoen.

Q You began your testimony by saying you were with him
30 every minute? A In the shop.
Q And at 3:30 you were in line for your pay on Saturday
afternoon? A Yes, sir.
- . ft ~nd he left the line and w”"nt home? A He didn’t get
in line; he ran right for a bus.
Q He left you at 3:30 at the factory and was away from yon
until what time? A Well, about a quarter after four.
Q What time did you see him again? A About a quarter
after four.
Q And that would be about forty-five minutes he was away
40 from you at that time? A Yes, sir.
ft That was the first separation between you and him? A
Three-thirty.
Q Say about forty-five minutes? A Yes, sir.
ft Then did you both get your pay together? A 1 got mine
first and then he had to get in line when he came back.
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Did you wait for him to get his? A 1 did.
Did you both get on a bus together? A We did.
About a quarter after five? A Yes, sir.
And you went home together? A Yes, sir. .
You were in the house together? A Yes, sir.
And after you got in the house he left the house?
he got dressed. /

Q And left the house without you? A Without me; he went
to the barber’s.

Q And told you he was gomg to the barber s? A Yes, sir.

Q You didn’t see him in the barber shop? A No, sir.

Q Were you still home when he returned?
home.

Q What time did you think that was?
! after seven.

Q What time do you think he left the house to go to the
bather’s; you say he told you?

Q 6:20 and returned about?

(oY oY oo ol

A Well,

A 1 was still

[3 |

A About a quar%er

A About twenty after six.

A A quarter after seven. A
Q And during that interval he was away from you you didn’t

see where he was or what he was doing? A I did not.

Q And at a quarter after seven when he returned to the
house did he have his supper? A He had his supper before
he left, before he went to the barber’s.

Q Waell, then, how soon after a quarter after seven did you
leave the house? A A quarter to eight.

Q Was Sylvester still home at that time?
on his shirt, putting- on a collar.

Q Did he leave the house with you?
he did.

Q You think he stayed at home when you left at about a
quarter after eight? A Yes, sir.

Q And from eight-fifteen on Saturday night where did you
go? ,A To a dance. ®
Q And from eight fifteen on Saturday night until you saw hlm
in bed on Sunday morning you did not see him? A I seen him
about two o’clock; I think it was when I got home.
Q When you came home at two o’clock?

A He was putting

A No; I do not think

A At two o clock.
Q 1 thought you said you came home before him? A After
him.

Q You found him in bed at two o’clock that morning? A
Yes, sir.

<0
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Dr. George L. Warren, direct.

Q From ceight-fifteen on Saturday night until two A. M on
Sunday morning you and Sylvester were separated? A Yes
sir.

Q And you do not know where he was, of your own know-
edge? A No, sir.

Q And of your own knowledge you do not know what he was
doing during that time? A No, sir.

Q [By the Court) What kind of work did you and your
brother do? A Ashing and polishing.

Q [By the Court)) What is that? A Polish against a rag
wheel, celluloid.

Q Do you know what kind of material you use in this polish-
ing work? A Only pumice, stuff called pumice; sand, just rub
the stock against the wheel.

Q Do you know whether there is any denatured alcohol in
the Dupont plant? A Yes, sir; in the manufacturing plant,
but you are not allowed out of your department; if you go out
of your department, you lose your job.

Q You knew the stuff was there? A It was used in the
manufacture of celluloid.

Q And since prohibition has come in and liquor is hard to
get have you and Sylvester and the other men discussed the fact
that there is wood alcohol in the plant? 1

Mr. Mott. 1 object.
The Court. Sustained.

Defendant’s counsel prays an exception to this riding
of the Court.

Exception allowed; let it be sealed, and it is signed and
sealed accordingly.

WM. P. MARTIN,
Judge.

DR. GEORGE L. WARREN, sworn in behalf of the State.

Direct examination by Mr. Mott.

Q You are county physician of the County of Essex, are you?
A Yes, sir.

Q And are a practicing physician of many years standing?
A Twenty years.



Dr. George L. Warren, cross.

Q Did you perforin an autopsy at the City Hospital on the
[body of Sylvester Coleman? A Yes, sir.

Q When? A On the 8th day of December, 1919.

Q Tell us, just briefly, what did you do? A An autopsy was
imade between three and four, f\ M., on December 8, 1919, at the
Newark City Hospital; the autopsy revealed that Sylvester Cole-
man had died of acute poisoning.

Q Was Dr. Edel present? A Dr. Edel was present and Dr.
[Arthur Casilli.

Q From the autopsy alone, the objective symptoms you saw,
mwere you able to determine the amount of poisoning that he died
[of? A Not exactly, no.

Q Did it point to anything?
Mr. Schoen. 1 object to that.
The Court. Sustained.

Q Well, what did you find? A 1 found an acute irritating
| poison had been the cause of death; that may have been one of
[ a number of chemical substances.

Q Assume that in addition to the objective symptoms you

saw that the patient after drinking six or more glasses of
I whiskey, was within thirty-six hours stricken with failing eye-
I sight, vomiting, and the chemical analysis showed the presence
in the organs of formic acid, could you state the nature of the
poison? A In my opinion, a case of wood alcohol poisoning.

| Cross examination by Mr. Schoen.

Q On what particular symptoms, as stated by the Prosecutor

j in the hypothetical question, do you rely for your statement that

in your opinion it was wood alcohol poisoning? A The lateness

of the fatal symptoms, coming on so many hours after the al-
leged drinking, the loss of vision and death following.

Q Have you, in your experience,*as a physician and county
physician, seen many cases of death from alcoholism? A 1 have
had a number of deaths from straight whiskey or grain alcohol
poisoning; I have had a number of them; yes, sir.

Q {By the Court.) >Well, which was it? A Well, it was the
alcohol in the whiskey, a grain alcohol poisoning.

Q It is possible for death to ensue from the drinking of grain
alcohol? A Yes, sir.
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Dr. George L. Warren, cross.

Q And there were a number of deaths that you know of dm
to that eause?- A Not drinking straight grain alcohol; from
dnnkmg the alcohol as found in the beverage called whiskey.

Q That is, by straight alcohol, you mean alcohol that has o
poisonous ingredients in it? A It can poison, but not classed
as a poison; grain alcohol is a fermentive product; wood alcohol
is a destructive distillation of wood.

Q Was there anything about this man’s stomach or organs

that you examined in your autopsy that would indicate anything
else than a straight case of alcoholic poisoning, grain alcohol?
A Nothing distinctive; grain alcohol and wood alcohol poisoning
would appear the same at the autopsy, or some other poisoning,
which could cause the same lesions that alcohol poisoning could
cause.
, » Then, so far as the man’s organs were concerned, as yon
found in the autopsy there was ijothing about them that would
distinguish the case from a death resulting from grain alcohol?
A No, sir.

Q And on what is it that has been added to what you saw
in the autopsy, by the Prosecutor, which makes you say in your
opinion it might have been a death by wood alcohol? A The

. clinical history and the statement made by Dr. Kirkman and the

chemical analysis made by Dr. Edel; those would be the con
necting links, plus the autopsy.

Q I sin asking you what symptoms is it you are relying on?
A The lateness of the onset and the blindness.

Q Well, the onset began on Saturday night or Sunday mom-
ing, according to the evidence as I understand it; he was in bed
at two o’clock on Sunday morning and felt sick on Sunday mom-
ing; now, assuming that he felt sick Sunday morning, is that a
late onset? A Yes; for grain alcohol poisoning the onset is
rapid through the first period, then followed by coma or death;
that comes on within at least six to twelve hours, but in wood
alcohol cases the fatal symptoms have been prolonged, have cone
on hours after the alleged drinking of the adulterated beverage.

Q Assuming this man went to bed at two o’clock and began
io feel sick, or at least said that he was feeling sick on Sunday
morning, would you say that was too late for grain alcohol
poisoning? A No; that would be about right, but he would

eliminate rapidly—
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Dr. George L. Warren, cross.

Q (By Mr. Mott.) What do you mean by eliminate? A It
would pass out of his body, pass out of his system or breath.

Q How long have you known men to be sick from alcohol
poisoning, grain alcohol, from the time of drinking it? A The
cases we have had in this county, the death has come on rapidly.

Q Well, how long? A Six to ten hours.

Q Are there any cases that you know of, or read of, in which
the patient has lived longer? A Yes; when they have developed
some secondary condition, like pneumonia, then they probably
would have the acute poisoning from grain alcohol or whiskey
and then go on and develop pneumonia, which may last five or
six days.

Q Now, do you rely upon the fact that this man lost his sight;
is that one of the symptoms that you are relying on? A That
is one, yes.

Q Well, do you know, as a matter of fact, whether this man
lost his sight?

The Court. One moment. What do you mean?

Mr. Schoen. Whether the doctor knows that there was
a loss of sight.

The Court. The doctor said when he performed the
autopsy he did certain things; he has not undertaken to
swear he knew the man was blind from the autopsy.

Witness. That could not be detected at the time of the
autopsy.

Q (By the Court.) You never saw this man, to your knowl-
edge, did you, within ten days of his death? A No, sir.

Q Did this man appear to you to be a frail, weak, degenerate
person who might be easily susceptible to a drug or poison? A
Well, he was just the opposite; he was a robust and well devel-
oped, physically, young man about twenty years of age.

Q He was in robust condition and his organs were in robust
condition? A Yes, sir.

Q So that from your examination of this man’s physical con-
dition it would be fair to assume that it would require a large
dose of poison to cause a death result? A Well, it would depend
on his susceptibility to poisoning; individuals differ; there is a
different susceptibility to all poisons.

Q Generally a man’s physical condition does count for some-
thing in that? A Yes, sir.

10
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Dr. George L. Warren, cross.

Q For such susceptibility. A Not always.

Q Does it in many cases? A Yes, sir.

Q That is something to be considered? A Yes, sir.

Q A good, strong, healthy man would be naturally less sus-
ceptible than a weak man? A Not necessarily, no.

Q I do not say necessarily; would it be naturally so? A It
would be natural to assume that a well developed young nmn
would he better than others; there can be an idiosyncracy and
that a small amount of poison could cause death.

Q You did not find any such idiosyncracy? A No 1 could
not detect it by an autopsy.

Q Is there any test you resort to in your autopsy which yon
refer to as a negative and positive test to detect the presence of
wood alcohol in the stomach? A No, sir; do not use any chem
ical tests.

Q Is there anything about the physical appearance of the
organs which indicates to you whether or not wood alcohol is
present? A Color of the lining of the stomach and the intes-
tinal tract.

Q. What would be the color if wood alcohol were present? A
A pinkish color.

Q And what would be the color if it were not? A Grain
alcohol or wood alcohol, or a slight irritating poison that would
cause death would produce the same color as wood alcohol.

Q So that, so far as color is concerned, there is no distinction?
A No distinction.

Q Waell, is there any distinction as to whether the stomach
was dry or wet? A In this case the stomach was dry.

Q Why was that? A We have been unable to determine
why it was dry.

Q {By the Court) Is this color you speak of peculiar to a
poison of acute and irritating character? A Yes, depending on
the amount taken; you could get the same irritating conditions
with a man who had taken gasoline, ether, or small dose of oxalic
acid.

Q {By the Court) All you would undertake to say is that
the appearance of the stomach would indicate the presence of an
acute and irritating poison? A Yes, sir.

Q {By the Court.) And the character would have to be deter-
mined otherwise than by an autopsy? A Yes, sir.

Q You have studied chemistry? A Yes, sir.
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Q (By the Court) When grain alcohol is taken into the
'stomach does it separate and some pass out of the urinary canal
land some through the lungs? A Yes, sir.

Q Rapidly? A Rapidly.
Q (By thé Court) And wood alcohol has what effect? A

It lias a lasting effect; it does not split up, or is not eliminated
so rapidly.

Q (By the Court) Does it pass into the intestines? A
[Goes into the intestinal tract and splits up there into formalde-
hyde and formic acid.

Q (By the Court) It does not pass off through the system?
A It does not.

Q Doctor, have you discovered through your experience that
[the stomach is usually wet in wood alcohol poisoning? A The
majority of them have been wet.

Q And in this particular case the stomach was dry? A Dry.

Re-direct examination by Mr. Mott.

Q Have you had other cases of wood alcohol poisoning where

the stomach was dry? A No; this was the only case in which
the stomach was dry.

Q Is the loss of eyesight a characteristic of grain alcohol
| poisoning? A It is not.

Q Is it ever caused? A I haven’t ever known of blindness
[ caused by grain alcohol.

Q Doctor, assume two individuals, alike, robust in health, age
and strength, would their susceptibility to wood alcohol poisoning
he the same? A No, it would not.

Q Well, just explain? A Why, a man in perfect health may
take a small dose of quinine, which would be absolutely harmless
to anyone and break out into the most terrific rash, which is the
same as poisoning, like wood alcohol; I have information—

Q Just tell us what you know? A Well, there is a difference
in susceptibility, whether in perfect health or not; for some
reason one is poisoned more rapidly than another.

Q Is that true of all poisons? A Yes, sir.

Q And is there the same difference in wood alcohol as there
is in other poisons, strychnine, or other poisons? A Yes, sir.

§q
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Dr. George L. Warren, re-cross—further direct.

Re-cross examination by Mr. Schoen.

Q On tiie question of eyesight, which has just been referred
to by the Prosecutor, you say the loss of eyesight does not occar
with gram alcohol poisoning? A As far as I know.

Q Now, have you heard of recent cases of poisoning resulting

A”*Yes* 6atmg °f °llVeS’ where loss of eyesight has resulted!

Q And have you heard recently of eases where loss of ge
sight hes resulted from the eating of ill preserved foods and
iruitSi A Yes, sir.

Further direct examination by Mr. Mott.

Q Have you had cases of the loss of eyesight from eating
poisoned olives? A I have had in this county three deaths j
due to a food poison, by poorly canned string beans; these deaths
occurred in Cedar Grove three jears ago; other deaths due ®
botulmus bacillus.

Q Did you perform autopsies in those? A Yes, sir.

Q Can you distinguish them from wood alcohol cases?

Mr. Schoen. 1 object to that as a general proposition,
unless it is applied to this particular case.

The Court. You brought in preserved fruit, did you
not?

Mr. Schoen. » Yes, sir.

The Court. Then you opened the door for a discussion.

Mr. Schoen. Not for general questions; if there is any
distinguishing feature in this case that is applicable, but
I do not think we are bound by distinguishing features that
the doctor might haveifound in the examination of other
bodies, unless it was on the body of Mr. Coleman; if he
can point to anything in Mr. Coleman’s case which dis-
tinguishes and which he has gained from his experience
in other matters.

The Court. Counsel for the defense has asked the wit-
ness if he has heard of some poisoning by reason of olives
with an accompanying loss of sight, and that may be
explained in any way which is in accordance with the
truth by the witness. Counsel has now opened the door
and he has no right to complain that the door be pushed
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D. George L. Warren, further cross.

further open and the whole situation be developed. Over-
ruled.

Defendant’s counsel prays an exception to this ruling
of the Court.

Exception allowed; let it be sealed, and it is signed and
sealed accordingly.

WM. P. MARTIN,
Judge.

Q The conditions that you found in Coleman’s case? A
Just in the autopsy?

Q Yes. A No;in food poisoning cases they were very nega-

tive: there was not anything to be seen of an irritating nature
of the intestinal tract.

Q Waell, now, I am asking you if you can distinguish the
conditions that you found in the food poisoning cases from the
conditions you found in the Coleman case? A Yes.

Q Do that. A It depends on the kind of food cases.

Q Well» olives. A The difference, that those cases I could
determine by a lack of an irritating lesion in the stomach and
intestines; that was absent in the food poisoning cases.

Further cross examination by Mr. Schoen.

Q That is in the string bean cases? A Yes, sir.

Q Have you seen any olive cases? A No; we have had no
olive cases. .

State Rests.

Mr. Schoen. 1 would like to put on the record this
motion, to direct a verdict of not guilty on the ground that
there is no evidence tending to establish the guilt of tlie
defendant ; that there is no. evidence of scienter, or knowl-
edge of the defendant, that the beverage in question was
adulterated; that there is no evidence that the beverage
produced and offered in evidence comes within the de-
sciiption of the forms of the beverage denounced in the
statute; that there is no evidence that the alleged beverage
was mentioned in the indictment as found in the posses-
sion of the defendant; on those grounds.

The Court. Motion denied.

10
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Max Nieberg, direct.

Defendant’s counsel prays an exception to this ruling
of the Court.

Exception allowed; let it be sealed, and it is signed and
sealed accordingly.

WM. P. MARTIN,

Jidbe.

Mr. Schoen opens for the defendant.

MAX NIEBERG, defendant, sworn in his own behalf.
Direct examination by Mr. Schoen.

. Q Mr. Nieberg, you are the defendant in this case? A Ye«
sir.

And your name is Max Nieberg? A Yes, sir.

How long have you lived in Newark? A Since 1907.
Are you married? A Yes, sir.

How many children have you? A Two.

What is your business? A Junk business.

How long have you been in the junk business? A Since

Do you know Mr. Vesey? A Yes, sir.

Do you know where his saloon is? A Yes sir.

Have you been in the habit of going there? A Yes sir.
’ For how lonS? A Well, since he has got the saloon on
Orange street.

Q How long is that? A Between five and six years.

Q You went there for food and drink? A Well, I really
went there to get a sandwich,more than anything else; they used
to put out short dinners.
~Q And that has been going on for five or six years? A Yes, ,
sir.

Q Did you know Mr. Vesey quite well in that time? A
Yes, sir.

Q Did you ever see anybody known as Jimmy in the saloon?
A 1 seen him in my brother’ saloon.

Q When? A Well, I have seen him now and then; he used
to come and offer to sell my brother some whiskey.

Q Was that since prohibition came in? A Yes, sir.

Q {By the Court.) When was it you referred to in answering
that question? A Since prohibition went into effect.

OO0 EC00LOD
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Max Nieberg, direct.

Q (By the Court.)

I ask you what you mean by that; what
date do you refer to!

A That I have known Jimmy!
Q (By the Court) When do you refer to! A Well, some
time after July.

Q (By the Court.) July 1st, last year! A Yes, sir.

Q After July 1st, last year, this man came to appear! A
Well, not right then, hut I had known Jimmy for about three
months, between .three and four months.

Q Before December! A Yes, sir, before December.

The Court. 1 suppose the witness ought to be permitted
to testify. These are very leading questions.

Q Did you have a conversation with Yesey on Saturday,
December 6th, in his saloon! A Yes, sir.

Q Well, about what time of day was it! A Well, I should
say, around four o’clock.

Q What was said, if anything, by Vesey and what was said
by you! A Well, Mr. Vesey started to talk to me about his
whiskey in bond, and he asked me if I think this war time prohi-
bition ban will be lifted, and I told him there is a chance it might
and it might not, and he told me he was running shy on goods
and he would like to get some; and he said he used to have a

man coming around there by the name of Jimmy, but he has
not seen him lately.

Q Did he say anything else to you about it! A He told me
if I see him around I should send him in to see him.

Q Did you promise to do it! A 1 did.

Q Did you leave the saloon after that!
the saloon about fifteen minutes after that.

Q Where did you go! A Well, I went over—I got my car
and I went in the freight yard to get some old bags.

Q Where is that freight yard! A Well, it is across about
lifty or sixty feet away from Vesey’s saloon.

Q (Bythe Court.) Lackawanna freight yard!A Yes, sir.

Q (Bythe Court.) Just off Orange street! A Well, it is
right on Orange street.
Q Do any men hang around that freight yard that you know
of! A Yes, there is always a bunch of men around.

Q Youwent there to get some bags! A Yes, sir.

Q Didyou see anybody there! A Yes, sir; I met Jimmy.

A Yes, sir; I left

2Q
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Max Nieberg, direct.

Q What did you say to him? A I told him that Mr. Vesey I
wants to see him on some business.

Q Anything else? A That is all
Q What did he say? A Ho said he would go right over.
Q Did you see him any more that day? A 1 did not.

Q When did you see Vesey again? A I have not seen Vesey I
until Monday morning.

Q You saw Vesey again Monday morning? A Yes, sir.

Q What did you go to the saloon for? A I went in there I
to get a cheese sandwich.

Q How did you get there? A Got there with my ca I
stopped right in front of his place.

Q Did you see Vesey? A Yes.

Q What did he say? A He told me he has got a little I
trouble and he asked me to take him over to Halsey street and I
I did.

Q And you went in your machine? A Yes, sir.

Q And drove him down town? A Yes, sir.

Q Did you know where he wanted to go? A 1 did not know
exactly.

Q Did he tell you where he wanted to go, direct you? A
He did afterwards.

Q Did you follow his directions? A Yes, sir.

Q And that brought you where? A Halsey street, Dr. j
Friedman.

Q {By idle Court.) This gentleman who was here? A Tes-
tified.

Q /By the Court) In court? A Yes, sir.

Q What happened there? A Well, be asked him how—

Q I do not care about the conversation; did Vesey have any-
thing with him? A He did not, not as I seen, only—

Q I say, did Vesey have anything along? A No, he didn't
have anything along, only that Dr. Friedman gave it to him.

Q What do you mean? A Dr. Friedman gave him some-
thing.

Q What did he give him? A He gave him a bottle and some
paper.

Q Was that the first time you were there with Vesey? A
Yes, sir; but it was not Monday, it was Tuesday.

Q It was Tuesday? A Yes, sir.



Max Nieberg, direct.

Q Was that the first time you were there with Vesey on
Tuesday? A Yes, sir. A

Q You were not with him at any other time to this place 0
Halsey street? A No, sir.

Q So at the time you were there it was Dr. Frledman who
was handing something to Vesey?- A Yes, sir.

Q That was what? A 1 think it was Tuesday. *

Q What was it he handed him? A He handed him a bottle
and a slip of paper. S

Q Now, where did you take Vesey after that?> A Back to
his saloon.

Q Did you hear any more about this whole matter? A Tdid
not.

Q After that? A 1 did not.

Q At any time? A No, sir.

Q Well, you were arrested some time, were you? A Yes,
sir.

Q When was that? A 1 was arrested— was not arrested by
the Federal authorities, but I was arrested by the State on
New Year’s night.

Q You were arrested by the State authorltles when? A New
Year’s night, nine o’clock.

Q January 1st? A Yes, sir; it was before twelve.

Q You said New Year’s? A Eve; about nine o clock.

Q And was that the first time you heard anything about this
matter? A Yes.

Q That you were charged or implicated in any way? A. Yes,
sir.

Q Have you pleaded—how many indictments have you
pleaded to in this court as a result of this same transaction?

Mr. Mott. 1 object.

The Court. What is the purpose of that.

Mpr. Sfhoen. 1 think it is material for the defense to
show how many different indictments have been brought
against him or he has been asked to plead to as a result
of the same thing.

The Court. Overruled.

Mr. Mott. The way to prove that is by the record; he

is asking this witness to prove something that the record
will prove. I will admit the fact, but the difficulty is

10
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Max Nieberg, direct.

I propose to show what these indictments are for, and
the only way to prove this fact is by the record. The
witness cannot testify to the record, and if counsel wants
I will admit the record.

Mr. Schoen. 1 will consent to that.
Mr. Mott. All right.
Mr. Schoen. Can we agree what it is?

Mr. Mott. Yes; I will agree that there is pending
against this defendant, this indictment, whatever this
indictment is, it speaks for itself; a pending indictment for
unlawfully keeping in his possession for barter and sale
adulterated liquor; that is roughly stating it; also another
indictment that the defendant unlawfully did sell to one
Thomas Vesey adulterated liquor, and also an indictment
for manslaughter in causing the death of Sylvester Cole-
man.

Mr. Schoen. 1 consent that that is a fair statement of
the record and those three indictments are still pending;
that is, the other two indictments are still pending and
have not been tried.

Mr. Mott. 1 submit that tlrs is a matter to be proved
by the record and I will admit that that is a fact, that
they have not been.

Mr. Schoen. Yes.

Q Now, you are charged in this case, Mr. Nieberg, with keep-
ing in your possession for barter and sale, twenty gallons ,of
whiskey which had been then and there adulterated with spurious
and poisonous ingredients;.to wit, wood alcohol; did you, on
the 6th day of December, as charged in this indictment, have in
your possession the beverage stated in this indictment? A
sir.

Q Kept in your possession for barter and sale or for amy
purpose? A No, sir.

Q Have you had the exhibits which have been produced here
in. court, in your possession? A No, sir.

The Court. Counsel refers to S. 4, S. 5 and S. 6, do yon
not, and not to S. 3? You are referring to the two-gal-
lon demijohn and tin can said to be five gallons and the
five-gallon Great Bear spring water bottle; is that the way

you answered?
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Max Nieberg, cross.

Witness. 1 said no.

The Court. 1 mean to say when yon said you never
had these things in your possession you mean those things
that are on the floor there, Exhibit S. 4, S. 5, and S. 6?

Witness. Yes, sir.

Q Did you keep in your possession on December 6, or at
any other time, Exhibit No. 3, which I show you? A No, sir.

Mr. Mott. Of course, the evidence- is that he never
did have it.

Q Did you ever keep in your possession, or did you keep
in your possession on December 6th—

The Court. There is not any charge that he did have
those samples, and I think the State expressly disclaims
the idea of any proof except as to the contents.

Mr. Schoen. 1 withdraw the question.
Cross examination by Mr. Mott.

Q Mr. Nieberg, you say you have been in Newark since
1907; where did you live before that? A 1 lived with my uncle.

Q Where? A On Orange street, 597 Orange street.

Q No; hut you said you had been in Newark since 1907? A
Yes, sir.

Q Now, before 1907 where did you live? A Russia.

Q When did you come to this country? A 1 came here
in 1907.
Are you a citizen? A No, sir; got my first papers.
You are a junk dealer? A Yes, sir.
Where? A Montclair.

You have never been a junk dealer in Newark? A No,
si

OT 000 O

Now, when you went into Mr. Vesey’s place on December
6th last, around four o’clock in the afternoon, just tell us
the conversation you had between Mr. Vesey and yourself? A
Just that Mr. Vesey asked me—he started to speak to me about
bond goods that he had in bond, and he started to tell me of
his shortage of goods.

Q By goods what did you think he meant? A Just what
he mentioned.

20

40



10

20

30

40

118

Max Nieberg, cross.

Q What? A Whiskey.

Q Goon. A And he asked me did I see Jimmy around, and
I told him I did not see him today; he says if I should see him
I should send him in.

Q What else did he say about Jimmy? A Didn’t say noth-

me>he just told me if I see Jimmy I should send him in

Q Didn’t he say to you he used to buy stuff of Jimmy and he
had not seen Jimmy for some time? A Who used to buy?
Vesey. A Yes, sir.
Vesey said, “I used to buy goods of Jimmy?” A Yes,

oN'e

sir.

And he has not been around for some time. A Yes, sir.
And he said, “I want to see Jimmy?” A Yes, sir.

“I want to buy some whiskey of him?” A He did not
tell me exactly that he wanted to buy whiskey of him.

Q You said that he wanted to get whiskey from Jimmy? A
He t;id not mention to me if he wanted whiskey; he spoke to me
of a shortage of whiskey and he told me if I see Jimmy send
him in.

Q Yes; but he told you he used to buy whiskey of Jimmy? A
Yes, sir.

Q And that he did not have any whiskey? A He said
he was short.

Q And that he wanted to see Jimmy to get some more whis-
key? A He didn’t say it to me.

Q Isn’t that what you thought he wanted to see Jimmy for?
A No, sir.

Q What did you think he wanted to see Jimmy for? A For
business.

Q What business? A 1 don’t know; it was not my place
to find it out.

Q You went over to the freight yard and saw Jimmy? A 1
had been there about half an hour and then I seen him.

Q What kind of a looking man is Jimmy? A Short, dark
fellow.

Q What nationality? A Italian.

Q What is his second name? A I could not tell you.

Q How old is he? A 1 should judge about my age.

Q When did you last see him? A 1 have not seen him
from that same month that I heard trouble about.

Q Have you looked for him? A Yes, sir.

ool



119

Max Nieberg, re-direct—re-cross.

Q Where did you look for him? A In the freightyard.

Q Have you looked anywhere else? A No.

Q Do you know where Jimmy lived? A 1 did not.

Q Do you know whether he was single or married? A 1
couldn’t tell you.

Q When you saw Jimmy there in the freight yard what did
you say to him? A 1 said Mr. Vesey wants to see you.

Q What did he say? A All right, I am going right over.

Q And then you didn’t see Vesey again until Monday morn-
ing, you say? A Yes, sir; I seen him Monday; I was in there
Monday.

Q What did he say to you on Monday morning? A Well,
he say that he was in some kind of trouble.

Q Did he tell you what the trouble was? A No, sir.

Q Didn’t say anything about it? A No, sir.

Q Did he mention Jimmy’s name? A No, sir.

Q And he asked you to take#him down to Halsey street? A

A Not Monday, that was Tuesday that he asked me to take
him to Halsey street.

Q And you did? A 1 did.

Q You did not bring the three articles on the floor here
to Mr. Vesey’s place? A No, sir.

Q By the Court) Whereabouts on Halsey street was this,
down below Market? A It was near Bamberger’s stables, if I
am not mistaken, between Bamberger’s or Hahne’s.

Q {By the Court.) Hahne’s stables? A It might be.

Q {By the Court.) You mean the back entrance to Hahne’s?
A  Yes, sir.

Q Near New street somewhere? A I think it is somewhere

around there, because I am not much acquainted with New-
ark streets.

Re-direct examination by Mr. Schoen.

Q Do you know what the ingredients of the contents of
any of the three exhibits, 4, 5 and 6 are; do you know what in-
gredients the contents of these containers are? A No idea.

B,e-cross examination by Mr. Mott.

Q .How old are you? A Twenty-nine.

Q How long have you been in this country? A Since 1907;
that is how long 1 am here.

20
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Morris Snyder, direct—cross.

MORRIS SNYDER, sworn in behalf of defendant.
Direct examination by Mr. Schoen.

Q Where do you live! A Bloomfield, New Jersey.
Q What is your business? A Moving picture business.

Q How long have you been in New Jersey? A I was bom
in New Jersey.

Q Do you know Max Nieberg, the defendant? A 1 know
him, yes, sir.
Q How long? A About ten years.

Q Do you know his reputation in the community for honesty
and morality and for uprightness?

Mr, Mott. 1 object, morality.
Mr. Schoen. Well, take that out.
Mr. Mott. 1 object to the honesty.

The Court. The question is do you know the reputa-
tion of Max Nieberg?

(After argument.)

The Court. The question is, do you know the reputation
of Mr. Nieberg in the community in which he lived, with
respect to honesty and uprightness. Answer that yes or

no.
A Yes, sir.
Q What is that reputation? A As far as I know he has
been pretty honest.
Q Well, do you know whether the reputation is good or
bad?
Mr. Mott. 1 move to strike that answer out.
Mr. Schoen. 1 consent to that.
The Court. It will go out.

Q Do you know whether his reputation is good or bad? A
Good reputation.

Cross examination by Mr. Mott.

Q You are in the moving picture business? A Yes, sr*
Q How long have you been in that business? A About
six months.
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Dr. Robert Schwarz, direct—cross.

Q What business were you in before that? A Liquor busi-
ness.

Q What do you mean? A Wholesale liquor business.

Q How long were you in that business? A About eighteen
years.

DR. ROBERT SCHWARZ, sworn in behalf of defendant.

Direct examination by Mr. Schoen.

Q What is your business? A Consulting and analytical
chemist.

Q How long have you been consulting and analytical chemist ?
A For eleven years.

Q Where is your office? A 200 Worth street, New York

0(3 What college are you a graduate of? A Columbia Uni-
versity of New York.

Q (By the Court) What year? A 1909.

Q Have you made a specialty of any particular branch
of chemistry? A Chemistry and bacteriology of foods and
beverages.

Q And for how long have you specialized in that particular
branch? A Ever since I graduated from college.

Q Since 19117 A 1909.

Q Will you tell us, Doctor, the several ways in which formic
acid may arise in the human body? A It is taken in with foods
that have been preserved or treated with formates or formic
acid, if a drug containing compounds of formic acid has been
taken into the system and in very small quantities from glycerol
or glycerin being oxidized into the syetem.

Q (By the Court) From what? A Glycerol is—

Q (By the Court) 1 did not ask you that. You said that
formic acid may exist in the human body being oxidized in
the system. A From the glycerol.

Q Do you think of any other way at the present time? A No,
unless—no, I don’t. ®

Cross examination by Mr. Mott.

Q Well, don’t you find it in the human system sometimes
as a result of wood alcohol? A That is not a normal—

Q Please answer my question. A Formic acid?

10
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Thomas F. Vesey, direct.

Q Didn’t you understand the question? A Yes, sir.
Q Then please answer it? A Yes, sir.

DR. ALBERT EDEL, recalled.
Further cross examination by Mr. Schoen.

Q doctor, you were present at the time of the autopsy an
Mr. Coleman, weren’t you? A 1 was present.

Q Was there found at that time in the pocket of Mr. Cole-
man a box containing pills? A. No, sir.

Q When was it found?

Mr. Mott. 1 will admit that certain medicine was
prescribed for Coleman by Dr. Kirkman and that those
pills and medicines got into the hands of Dr. Edel.

Mr. Schoen. Were they prescribed by Dr. Kirkman
before he took sick?

Mr. Mott. No. I cannot tell you about that. Do you
remember the date on the box? A 1 do

The Court. Just answer that yes or no.

Witness. No.

Q Could you get that box here quickly? A Yes, when I
go down to lunch.

Recess.

Defendant Rests.

THOMAS F. VESEY, recalled in rebuttal.
Direct examination by Mr. Mott.

Q Mr. Nieberg says that when he came into your saloon
on December 6th he had a conversation with you: that is right,
isn’t it? A Yes, sir.

Q He says that you told him that there was a man by the
name of Jimmy that you used to get goods of; is that true? A
I never knew the party.

Q Well, did you say that to him? A No, sir.

Q He says that you asked him if he knew Jimmy and he says
that you answered yes; did you ask him that? A No, sir.

Q He says that you said to him, "If you see Jimmy send
him around or tell him I want to see him” ; did you say that
to him? A No, sir.
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Thomas F. Vesey, cross.

Q Did you know Jimmy or who he was? A Never heard
of him.
Q Or anything about him? A No, sir.

Stat e Bests.

Cross examination by Mr. Schoen.

Q Mr. Vesey, you have now denied some statement of Mr.
Nieberg as to a conversation which took place in your saloon
on Saturday; you understood that; did you? A In regard
to what?

Q In regard to the question the Prosecutor just asked you.
A That was in regard to Jimmy?

Q Yes. A 1 do not know the man.

Q Waell, do you know of any man that had been supplying
you with liquor by any name other than Jimmy? A You mean
previous to Mr. Nieberg.

Q No, on this date? A On December 6th?

Q Yes. A No, sir; 1 do not.

Q You say that you did not hear about a man by the name
of Jimmy? A Do not know the man at all.

Testimony Close d.

Mr. Schoen sums for the defendant.
Mr. Mott sums up for the State.

Mr. Sfhoen. The developments in the summing up makes
it necessary to ask your Honor to charge an additional request.
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Charge to Jury.

CHARGE.

The Court charged the jury as follows:

Martin, J.

Gentlemen of the Jury: The function of the Court is to
instruct the jury in reference to principles of law governing
the case. The principles of law as charged should be accepted
as a correct statement of the law. The jury, however, are the
sole judges of the facts, weight of testimony, credibility of wit-
nesses, inferences to be drawn from the evidence and the ulti-
mate conclusions to be reached upon all the facts. The Court
in referring to the evidence is not to be understood as deciding
any fact, but merely as attempting to elucidate the evidence for
the convenience or assistance of the jury, or to illustrate or
explain principles of law. If the Court errs in its statement
of any evidence, or assumes the existence of evidence that is
not actually before the jury, the jurors are to rely upon their
recollection and not upon the recollection of the Court. If any
part of the evidence is referred to, seemingly giving it par-
ticular emphasis, the jurors are not to disregard other evidence
which they may deem of equal or greater importance.

The law presumes that the defendant is innocent, and this
presumption can be overcome only by evidence showing beyond
a reasonable doubt the guilt of the defendant. The State must
prove beyond a reasonable doubt all the essential elements of the
crime and the burden of proving the guilt of the defendant be-
yond a reasonable doubt is upon the State and does not shift
from the State throughout the whole case.

“ Reasonable doubt is a term often used, probably pretty
well understood, but not easily defined. It is not a mere
possible doubt, because everything relating to human
affairs and depending upon moral evidence, is open to some
possible or imaginary doubt. It is that state of the case
which, after the entire comparison and consideration of
all the evidence, leaves the minds of jurors in that con-
dition that they cannot say they feel an abiding convic-
tion, to a moral certainty, of the truth of the charge. The
burden of proof is upon the prosecution. If upon such
proof there be reasonable doubt remaining, the defendant
is entitled to the benefit of it by an acquittal. The evi-
dence must establish the truth of the fact to a reasonable

and moral certainty, a certainty that convinces and directs
the understanding and satisfies the reason and judgment
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of those who are bound to act conscientiously upon it.
This we take to be proof beyond a reasonable donbt,
because if the law should go further than this, and re-
quire absolute certainty, it would exclude circumstantial
evidence altogether.”’

This defendant is presented here upon an indictment found
by the Grand Jury, which contains two counts. The first charges
that he did at the City of Newark on the 6th day of December,
1919, unlawfully keep in his possession, for barter and sale, cer*-
tain spirits, to wit, twenty gallons of whiskey, which had been
then and there adulterated with spurious and poisonous ingre-
dients, to wit, wood alcohol, contrary to the form of the statute
in such case made and provided. The second is that on the same
day he unlawfully did keep in his possession, for barter and
sale, certain spirits, to wit, twenty gallons of whiskey, which had
been then and there manufactured with spurious and poisonous
ingredients, to wit, wood alcohol. These charges are very much
alike. It might be that in the reading of them the difference
was not readily observed. One of the principal differences
is that the whiskey which it is charged that he kept in his pos-
session for barter and sale in the first count is that the whiskey
was adulterated; in the other that it had been manufactured
with spurious and poisonous ingredients.

The statute of the State of New Jersey enacted and govern-
ing an indictment and charges of this character, is one which was
passed by the Legislature of the State of New Jersey and signed
by the Governor on April 6, 1871, some forty-nine years ago.
There has been a slight change in the act and that, I think to
be, only, however, the elimination of a comma, as revised by the
act relating to crimes in 1898. The act provides that

“ Any person who shall, manufacture, or import already
manufactured, or barter or sell, or keep in his possession
for barter or sale, any rum, brandy, wine or spirits of
any kind, or any other liquid of which distilled spirits of any
kind shall form a component part to be used as a bever-
age, that shall be adulterated or manufactured with spur-
ious or poisonous ingredients of any description, shall

be guilty of a misdemeanor.”’

It is, therefore, necessary for the State to prove, and for you
to find beyond a reasonable doubt on the evidence, before you
can convict the defendant, that this defendant did keep in his
possession for barter or sale spirits of the kind, to wit, whiskey,
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and that the same was then adulterated, or had been manufac-
tured with spurious or poisonous ingredients of any de
scription. There is no statement in this law requiring that
the defendant must knowingly keep such materials in his pos-
session. It is not necessary that the State prove that he knew
that the spirits were adulterated or contained poisonous in
gredients. The duty is cast upon one who proposes to sell liquid
of the kind described in the statute as a beverage to know what
there is in it and that it is free from adulteration of spurious
or poisonous matters, or else he must be responsible.

In this case some evidence has been presented, which re
mains uncontradicted, of the good character of this defendant.
It is the right of a person charged with crime to have all the
relevant testimony, including that relating to his good character
or reputation, considered by the jury in every case, and if, upon
such consideration, there exists reasonable doubt -of his guilt,
even though that doubt be engendered merely by his previous
good repute, he is entitled to an acquittal.

The Court will not endeavor to review the testimony, nor,
indeed, even to outline the evidence which has been presented
here before you.

It is the contention of the State that one Thomas F. Vesey,
who maintained a place for the sale of liquor at retail on Orange
estreet, on Saturday morning, about nine o’clock, December G
1919, informed this defendant that he was running short of
whiskey; that he was wondering whether any whiskey could be
gotten out of bond, and finally the conversation reached the
point where the State contends that Vesey asked Nieberg if he
knew where any whiskey could be obtained and at what price;
that Nieberg said he could get him twenty gallons and the price
would be $15 a gallon; that that afternoon, between five o clock
and half-past five, Nieberg came to the saloon, went into what
they call the back room, left there and went to the front and spoke
to Vesey and said the stuff was in the back room, or something
to that effect; that Vesey went back and explained that he could
uot pay the cash at that time; that there was there a five-gallon
tin container and apparently a five-gallon bottle container, with
a Great Bear Spring Water bottle label on it, and a two-gallon
demijohn. It is also the contention of the State that Nieberg
returned on Monday morning and at that time Vesey refused
to pay for the reason that he had heard that there was sone
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trouble about the contents of the bottles and the containers de-
livered to him by the defendant, and that subsequently Vesey
obtained a chemical analysis of the contents. It is also the con-
tention of the State that Richard J. Coleman went into this
saloon at four o’clock in the afternoon and stood at the end of
the bar facing the street; that from his position where he stood,
by slightly turning his head, he could see a person walking in
what is called the alleyway alongside the saloon and that he saw
Nieberg coming in and he saw him place later the tin container on
the shufllboard in the back room; that this Mr. Coleman and the
other brother, who testified I think yesterday, stated that they
were at the bar and that sometime later in the evening, I think
they said at half-past nine, Sylvester came in and had eight or
nine or ten drinks of whiskey, which Vesey and the barkeeper,
Strong, the State contends, have said was put on sale in a bottle
like that which is designated here as Exhibit S. 3; that Sylvester
went home about twelve o’clock and at two o’clock he was vomit-
ing and later on on several occasions he was vomiting in the
early morning and in the middle of the day, and got up Sunday
afternoon; that he walked across the street and back and stayed
in the house the rest of the day; that the next morning he was
very ill; that Dr. Kirkman saw him and found his eyesight grow-
ing dim, and that afternoon he died at the City Hospital, and it
is the contention of the State that Dr. Kirkman diagnosed the
case as one of wood alcohol poisoning, and that Dr. Warren’s
opinion, based upon the autopsy; that is to say, the conditions
discovered at the autopsy, together with the statement of Dr.
Edel, corroborates the diagnosis of Dr. Kirkman that one of the
troubles, if not the cause of death of Sylvester Coleman, was
wood alcohol poisoning. Dr. Edel, as the Court recalls the testi-
mony, and the State contends that it is, says that in all the or-
gans, the sample of the stomach contents, liver, brain, and, I
think he said, at all events all the organs which he took from the
autopsy contained a trace of a kind of acid which I think he said
was formic acid; that is, the product of the oxidation of wood
alcohol. Of course, the Court does not pretend, in the slightest
degree to be able to recite to the jury the technical description
of the chemical processes described by the experts, but the Court
does understand that the State contends that Dr. Edel found
in all of the organs which he examined a trace of the kind of
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acid which Dr. Edel says is the product of the oxidation of
wood alcohol.

For these reasons and npon these facts, which the State ocon
tends you should draw and infer from the testimony in the case,
the State contends, that Max Nieberg kept in his possession-and
lor this purpose it makes no difference whether he had it five min-
utes m his possession, or weeks, if he kept it in his possession,
no matter how long it was—that he kept this whiskey in his pos-
session he kept it for the purpose of sale, to be used as a bev-
erage, and that he actually sold it and that it did contain a spuri-
ous or poisonous ingredient and that it was adulterated, and,
therefore, that you should find this defendant guilty.

The defense, on the other hand, is a denial, and, secondly, it is
a statement of the proposition of law, as the Court has already
f1*  ~ /T .’ that the State must Prove beyond a reasonable
doubt that this defendant is guilty, and the contention of the de-
fendant is that the State has failed to prove the defendant so
guilty. The defense contends, as the Court understands some of
the evidence upon which counsel has laid particular stress, that
this defendant had no conversation with Vesey at nine o’clock on
Saturday morning, December 6th, and that he was not in the
saloon of Vesey at five o’clock, or at half-past five, or there-
abouts, Saturday afternoon, but that this defendant did talk with
Vesey and Vesey said he was short of whiskey and he wanted to

now if Nieberg knew where Jimmy was, of whom Vesey himself
said that he had been purchasing some gods; that the defendant
said quite innocently, without intent, he says, to violate any law,
that in response to Vesey’s request if he did see Jimmy that he
wouid send him to Vesey. The defendant says that he went out

6 . ac*awanna freight yard a short distance away, somo
fifty or sixty yards, or feet, and that he there did happen to see
Jimmy and he told Jimmy what Vesey had asked him to tell him,
and that-he heard nothing whatever of the matter until Monday
morning when he went to Vesey’s place to obtain a cheese sand-

40 T h andtheh he took Mr- Vesey down to Halsey street to see

v 6 chemist- He says he was not arrested until New

ear s ve. The defendant contends also and has positively
sworn that none of these articles which are here as containers,
and not a drop of the contents of any of these things that you
see here before you, was ever at any time in his possession. He
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says he did not make the delivery in the back of the saloon. The
defendant also contends that there was not an excessive amount
of formic acid in the body of Coleman, that the acid that was
there conld have been the product of food preservatives, or food,
or the breaking up of sugars, or some other cause than the sole
cause of the presence of wood alcohol, and that, at all events, if
Sylvester Coleman had consumed twenty ounces, or ten glassfuls
of whiskey, he only would have taken into his stomach one-fifth
of one ounce and that that would not have caused his death.

Therefore, the defendant contends that your verdict should be
not guilty.

Gentlemen of the Jury, it is your duty to search through this
testimony that has been presented here before you and ascertain
where the truth is, and if you find, beyond a reasonable doubt,
upon the evidence that this defendant is guilty, then your verdict
should be guilty; otherwise, if course, it must be not guilty.

The Court has been requested to charge some twenty-three re-
quests to charge and a supplemental request, and in the examina-
tion of these requests to charge the Court has reached the con-

clusion that nearly all of them have been covered by what the
Court has already said.

“No. 15. The mere fact that it was unlawful to sell intoxicat-
ing liquor does not render the seller of it liable in criminal law
for all the undesigned and criminal consequences of it. The mere
fact that in selling liquor or having it in his possession, the de-
fendant was committing an unlawful act under the federal act or
constitutional amendment, does not in itself render him guilty of
the charge in this indictment.” I so charge you, except, of
course, I presume it is a mere inadvertance on the part of the
person who prepared the request that the constitutional amend-
ment did not go into effect until the 16th of January, 1920, and
that there was what is popularly known as a wartime prohibition,
a law that was in effect on the 6th day of December, 1919.

“No. 18. In order to convict the defendant, the State must
prove, beyond a reasonable doubt, that the defendant, Nieberg,
kept the alleged adulterated whiskey in his possession for barter
or sale, to be used as a beverage. Unless these three elements

are proven, beyond a reasonable doubt, the defendant must be
found not guilty.” I so charge you.
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No. 20. The defendant is not on trial for the death of Sylves-
ter Coleman. The death of Coleman is only proven in this case
as tending to show that the beverage which he drank in Vesey’s
place was adulterated with a poisonous ingredient, to wit, wood
alcohol.’’ 1 so charge you.

Unless the jury is satisfied, beyond a reasonable
doubt that Coleman died from the effects of the bevetage which
he drank m Vesey’s saloon, his death cannot be considered by the
jury as any evidence of the fact that the beverage was add-
terated with a poisonous ingredient.” 1 so charge yon, except
that the fact of the discovery of the product of oxidation of wood
alcohol in his stomach is a fact which is relevant and may be eon
sidered by you.

“No. 22. If the jury is satisfied that the beverage which Cole-
man drank caused his death, and that it was adulterated with a
poisonous ingredient, to wit, wood alcohol, but if the jury is not
satified, beyond a reasonable doubt, that when Coleman drank
*he beverage it was in the same condition as it was when Nieberg
delivered it, then the jury cannot consider the death of Coleman
as any evidence of the truth of the charge in the indictment.” 1
so charge you.

In my notes so relating to exhibits I do not find that I have
stricken off the numbers 7, 8 and 9. Do you find that they have

een? The evidence is that Dr. Edel has been permitted to testi-
y as to an examination of the contents of these bottles. I
thought they had been admitted, but my notes are that they have
not been. The stenographer says that his notes are that they
have not been, because he has not stricken off the words for
identification.

Mr. Mott. 1If there is any doubt about it I offer them. They
are in evidence from the use that has been made of them.

The Court- Re-open the case and offer them and strike out the
words for identification and admit them in evidence.

Bottles marked Ex. S. 7, Ex. S. 8, and Ex. S. 9.

Mr. Schoen. Your Honor, with this discovery of a very im-
portant matter which occurred, I think, during the summing up,
that is, the label on the five-gallon bottle, I would like to ask

your Honor to instruct the stenographer to copy the contents
of the label in the record as part of the exhibit. 1 suppose the
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label now contains five-gallon Great Bear Spring Water bottlej
and the exhibit number, but that would not be anything much
in case the record goes up and has to be printed. In view of the
fact there is a label on that I would like to ask your Honor to
direct the stenographer to copy off.

The Court. The bottle itself is in evidence.

Mr. Schoen. Yes, but 1 would not be able to have that bottle
part of the record which has to be printed. It will be simpler
if the stenographer’s record shows it.

The Court. You will take the bottle if the case goes up.

Myr. Mott. All you have got to do is to ask for the exhibits.

Mr. Schoen. Well, it seems to me it would save the defense
and State and everybody if that were copied in the record.

Mr. Mott. 1 am willing to agree with you in open court that
if there is occasion to produce that bottle that it will be.

The Court. 1 think this will satisfy counsel. The Court calls
attention of counsel to the fact that apparently the first mention
of the label on the bottle S. 6, called the five-gallon bottle bearing
the label “ Great Bear Spring Water bottle”—

Mr. Schoen. No, there is no such label on it.

The Court. 1t has been called the Great Bear Spring Water
bottle and there is a label on it as follows:

Mr. Schoen. “ These spirits were produced from materials fer-
mented after September 8th, 1917.” Then in the center in cap-
itals: “All persons are warned” ; that is a headline; and it goes
on a new paragraph, “that their use in the manufacture or prep-
aration of beverages, or other use, or sale for beverage purposes
will subject the persons so using them or selling them to very*
heavy penalties. Label affixed. James M. Bell Co.” Then in
writing, “ Gustave T. Spreckel, President. Dec. 5, 1919.”

(The jury retires.)
Mr. Schoen. 1 would ask your Honor for a general exception
to the charge.

Exception allowed; let it be sealed, and it is signed and sealed
accordingly.

WM. P. MARTIN,
Judge.
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Mr. Schoen. 1 ask an exception to the refusal of your Honor
to charge the requests specifically as requested.

Exception allowed; let it be sealed, and it is signed and sealed
accordingly.

WM. P. MARTIN,
Judge.

Mr. Schoen. And, an exception to that portion of your Honor’
charge in which you instructed the jury that if the defendant
kept the beverage in question in his possession for barter and
sale and for beverage purposes. I call your Honor’s attention
to that portion on the ground that the objection to this portion
of the charge is that the inference cannot be drawn from mere
possession that it was kept for barter and sale, and that it was to
be sold for beverage purposes.

Exception allowed; let it be sealod, and it is signed and sealed
accordingly.

WM. P. MARTIN,
Judge.

Mr. Schoen. 1 ask an exception to your Honor’s refusal to
charge the supplemental request which I handed in.

The Court. The supplemental request is to the effect that if
the label is on the bottle that the defendant should be found not
guilty. That is altogether too comprehensive and takes away
from the jury the right to consider all the circumstances of the
case.

Exception allowed; let it be sealed, and it is signed and sealed
accordingly.

WM. P. MARTIN,
Judge.
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DEFENDANT’S REQUESTS TO CHARGE.

1. Criminal intent is essential to constitute a crime.

2. In order to convict the defendant, it must be shown not only
that the defendant had the alleged adulterated whiskey in his
possession, but that he also knew that the whiskey was adul-
terated.

3. The ordinary principle that there must be a guilty mind to
constitute a guilty act applies to this case.

4. Although the statute says nothing about knowledge, that
must be imported into the statute. Knowledge is, to a certain
extent, essential to the crime charged against this defendant.

5. In order to convict the defendant, the alleged adulterated
whiskey must have been found in the possession of the defendant
on his trial. If the defendant had parted with the possession of
the whiskey and it was found in the custody of another, as in this
case, in the custody of one Vesey, the defendant must be found
not guilty.

6. In order to convict the defendant upon this indictment, the
alleged adulterated whiskey must be found while in the possession
of the defendant.

7. Ignorance in point of fact is, in all cases of supposed of-
fense, a sufficient excuse.

8. To make a transaction criminal, there must be both will
and act entering into the transaction.

9. If the State has failed to prove, beyond a reasonable doubt,
that the defendant knew, or had reason to know, that the whiskey
alleged to have been in his possession was adulterated with wood
alcohol as alleged, your verdict should be not guilty.

10. Criminality cannot exist without knowledge. Knowledge
of the defendant that the whiskey contained spurious and poison-
ous ingredients, to wit, wood alcohol, is an ingredient necessary
to constitute his guilt, for without such knowledge the act charged

as a crime is innocent in its character, and the defendant should
be found not guilty.

11. The essence of a criminal offense is the wrongful intent,
without which it canont exist.

12. If the jury have a reasonable doubt that the defense has
been made out, the defendant is entitled to the benefit of-that
doubt, and the verdict should be not guilty.
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i PEhg e Aeged! Beveragd M RSPPOSRIgh L heMEanehi
charged with such knowledge of its ingredients as he then pos
sessed or reasonably ought to have known with the opportunffa

is command. Knowledge derived from subsequent events or

of the alle3 .We °r DOt reasol,ably inferable at the time
ottte alleged possession of the beverage,” cannot be imputed to

S14. éA, ersonS who deals in and sells alc‘ozlolic beverages is

Honor n e fjCt that "* W8 nnlawful to sell intoxicating
InThe u” render the seller of it liable in criminal law for

fact that dersigned and criminal consequences of it. The mere

fendanf « *T or or ba™ g it in his possession, the de-
fendant was committing an unlawful act, under federal act or con-

stitutional amendment, does not in itself render him guilty of the
charge m this indictment. y

fend Jfolhe j"r7 hav? Reasonable doubt of the guilt of the de-
5o j len If tlat donbt be engendered merely by evidence of

doubTa f aracter’ the defendant is entitled to the benefit of that
doubt, and the verdict should be not guilty.

hevond1” order.* cof vict tbe defendant, the State must prove,
alWed 8 .reaS°nabl!e d°°K that the defendant, Nieberg, kept the
islsatfsfi dlitr a a Whiskey in bis possession. Unless the jury
! id ! i
JefensisH MBS TosapamAbigafigubt that he so kept it, th
hovonri™ 1 °r("er co“v” the defendant, the State must prove

alWed V eaS°nable doubt tbat defendant, Nieberg, kept the
alleged adulterated whiskey in his possession for barter or sale

* I® WSed “ a beverage. Unless these three elements are
proven,_beyond a reasonable doubt the defendant must be found
not guilty.

19. If the jury have a reasonable doubt that Nieberg is the
man w o eivered the alleged adulterated whiskey to Vesey
he must be found not guilty.

2°. The defendant is not on trial for the death of Sylvester

Coleman The death of Coleman is only proven in this case as
ending to show that the beverage which he drank in Vesey’s
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place was adulterated with a poisonous ingredient, to wit, wood
alcohol.

21. *Unless the jury is satisfied, beyond a reasonable doubt,
that Coleman died from the effects of the beverage which he
drank in Vesey’s saloon, his death cannot be considered by the
jury as any evidence of the fact that the beverage was adul-
terated with a poisonous ingredient.

22. If the jury is satisfied that the beverage which Coleman
drank caused his death, and that it was adulterated with a
poisonous ingredient, to wit, wood alcohol, but if the jury is
not satisfied, beyond a reasonable doubt, that when Coleman
drank the beverage, it was in the same condition as it was
when Nieberg delivered it, then the jury cannot consider the
death of Coleman as any evidence of the truth of the charge in
the indictment.

23. 1If the State has not proven, beyond a reasonable doubt,
that Coleman’s death was due solely to the beverage which he
drank in Vesey’s saloon, and that that beverage was kept in
the possession of Nieberg for barter and sale, to be used as a
beverage, then the death of Coleman may be disregarded by the

jury as a factor in determining whether the beverage was
adulterated with a poisonous ingredient.

(Supplemental request.) That if you are satisfied beyond a
reasonable doubt that Exhibit S. 6, the five-gallon Great Bear
bottle, was kept in the possession of Nieberg and delivered by
him to Vesey with the label, now thereon, warning against the

use of the contents for beverage purposes, the verdict must be
not guilty.

10

«n
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Motion in Arrest of Judgment.

*ESSEX COUNTY COURT OF GENERAL QUARTER
SESSIONS.

Fourth Day.

Monday, June 14, 1920.

State
vs.

Max Niebe rg .

Before Hon. William P. Martin, Judge.
Appearances as before stated.

Mr. Schoen. In the case of State v. Max Nieberg, 1 desirp
to move in arrest of judgment in this case on the *following
grounds:

First, because the indictment upon which the defendant was
tried charged no crime, in that it does not set forth that the
whiskey named in the indictment was to be used as a beverage.

Second, because the constitutional rights of the defendant
were invaded by a trial without the indictment of the Grand
Jury charging a crime.

Third, because there is no verdict finding the defendant guilty
of any crime, and, therefore, no judgment and sentence can be
imposed.

Fourth, because the constitutional rights of the defendant will
be invaded by the judgment and sentence in this case because
the defendant has not been convicted of a crime, and

Fifth, because the indictment does not set forth an indictable
offense, for the same reason that it does not set forth that
the whiskey named in the indictment was to be Used as a
beverage.

The Court. Motion denied.

Defendant s counsel prays an exception to this ruling of the
Court.



137
Certificate of Court Stenographer.

Exception allowed; let it be sealed, and it is signed and sealed
accordingly.

WM. P. MARTIN,

Judge.
10
State
VSs.
Max Nieberg.
State of New Jersey7 -LW)
County of Essex. i 20

I, Harold T. Cook, the official stenographer of the Essex
County Court of General Quarter Sessions, Part I, do hereby
certify that the foregoing transcript contains the entire record
of the proceedings and testimony taken by me at the trial of
the case of the State of New Jersey v. Max Nieberg, Wood
Alcohol, which trial was held before the Honorable William P.
Martin, Presiding Judge of the Essex County General Quarter
Sessions Court in and for the County of Essex, and a jury, on
Monday, May 3, 1920; Tuesday, May 4, 1920; Wednesday, May
5, 1920; Monday, June 14, 1920, at Newark, New Jersey.

*

HAROLD T. COOK.

40
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Certificate of Judge.

State
LAY

Max Nieberg.

State of New Jersey
County of Essex. /

I, William P. Martin, Presiding Judge of the Essex County
Court of General Quarter Sessions and the Judge who presided
over the aforesaid cause, certify that the above printed book
contains the entire record of the proceedings had upon the trial
of the said cause, and that the same is returned by the plaintiff-
in-error therein with the writ of error “bringing up the bill of
exceptions signed and sealed in this cause.

Dated July 28, 1920.

WM. P. MARTIN,

Presiding Judge of the Essex County
Court of General Quarter Sessions.
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Assignments of Error.

ASSIGNMENTS OF ERROR.
Filed September 30, 1920.

New Jersey Supreme Court

On Error to

State of New Jersey, Essex Quarter
Sessions.
VSs.
Max Nieberg. Assignments
of Error.

Afterwards, to wit, on the return of the Writ of Error issued
in this cause, comes the said Max Nieberg, by Edward Schoeri,
his attorney, and says that in the record and proceedings afore-
said, and also in the matters recited and contained in the bill of
exceptions; and also in the giving of the verdict and the judg-
ment aforesaid, there is manifest error in this respect, to wit:

1. Because the Trial Judge erronously refused to quash the
indictment.

2. Because the Trial Judge erroneously denied the motion
made in arrest of judgment.

3. Because the Trial Judge erroneously permitted the wit-
ness Vesey to be asked the following question:
“Q Did you sell him any whiskey that day?”’
4. Because the Trial Judge erroneously permitted the wit-
ness Isaac Friedman to be asked the following question:
“Q And what did you find?”

5. Because the Trial Judge erroneously permitted proof of
the death of Sylvester Coleman.

6. Because the Trial Judge erroneously permitted the wit-
ness Strong to be asked the following question:
“Q After Sylvester came in what was done?”
7. Because the Trial Judge erroneously permitted the witness
Quinn to he asked the following question:

“Q Now, while you were at Vesey’s place, what did
you do; what was done there?”
8. Because the Trial Judge erroneously refused to permit the
defendant to ask the witness Quinn the following question:
“Q Were there any cordial bottles?”

10

4P
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Assignments of Error.

ExMbuTT ~ Trial JU<Ige erroneottsly admitted in evidence

E~bifaT* & Trial err®DeQUSly admitted in evidence
dent A A "rrOne0US'y admitted
denee ™ A admitted “ ewi-

th6; Tfial J 1 itted the wit-
ness Edel to be aske 1 ?(ﬂ (?w%{é glefe“sla nperml e e W

“Q Well, What d1d you find?”

™  Judge err°neonsly refused to permit
the defendant to ask the Wltness Edel the following question:

1+ta + Mantity w°od alcohol that you have cal-
;7¢ that vnuT been preseni “ twen‘y ounces o fZ ,t

88{1}8}]8;11516 d@aﬁie{g}@hl—gh 4 JeRaane g pypimum which

t. d5, BeCanse the Trial Judge erroneously refused to permit
the defendant to ask the witness Edward F. Coleman the follow-
mg question on cross examination:

hard ~h SnQ[e #Pro(l)hlbrllté\""s }llas come (1in ﬁnd llllquor i
-h’ t t

glscusse the E?ctetha}}fere 1S w\(/)%s eélca]i}lol 1netﬁ)e ;lrant ”

16. Because the Trial Jud%e erroneously denied the motion

to direct a verdict of not guilt
fonowsBeCaUSe ~  Trial JUdgG erronously barged the jury as

for i hene? rt necefsary for the State to prove, and
HL p w find’> beyond a reasonable doubt, on the evi-
fpndLi ~ e/° U can convict the defendant that this do
«soiri'f« a*l**, eep in “his possession for barter and sale
P NetJ iV 1° Wit whiskey, and that the sane

cvnr® - 611 &therated or had. been manufactured with
spurious or poisonous ingredients of any description.”

ia Because the Trial Judge erroneously charged the jury
as follows:

n°- aecessai’y that the State prove that he knew
ingredients”1* Were adulterated or contained poisonous
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19. Because the Trial Judge erroneously refused to charge
the defendant’s first request to charge as follows:

1. Criminal intent is essential to constitute a crime.

20. Because the Trial Judge erroneously refused to charge
the defendant’s second request to charge as follows:

2. In order to convict the defendant, it must he shown

not only that the defendant had the alleged adulterated

whiskey in his possession, but that he also knew that the
whiskey was adulterated.

21. Because the Trial Judge erroneously refused to charge
the defendant’s third request to charge as follows:

3. The ordinary principle that there must he a guilty
mind to constitute a guilty act applies to this case.

22. Because the Trial Judge erroneously refused to charge
the defendant’s fourth request to charge as follows:
4. Although the statute says nothing about knowledge,

ethat must be imported into the statute. Knowledge is,

to a certain extent, essential to the crime charged against
this defendant.

23. Because the Trial Judge erroneously refused to charge
the defendant’s fifth request to charge as follows:

5. In order to convict the defendant, the alleged adul-
terated whiskey must have been found in the possession
of the defendant on his trial. If the defendant had parted
with the possession of the whiskey, and it was found in
the custody of another, as in this case, in the custody
of one Vesey, the defendant must be found not guilty.

24. Because the Trial Judge erroneously refused to charge
the defendant’s sixth request to charge as follows:
6. In order to convict the defendant upon this indict-

mentj the alleged adulterated whiskey must be found
while in the possession of the defendant.

25. Although the Trial Judge erroneously refused to charge
the defendant’s seventh request to charge as follows:

10

)

7. Ignorance in point of fact is, in all cases of sup-

posed offense, a sufficient excuse.

26. Because the Trial Judge erroneously refused to charge
e defendant’s eighth request to charge as follows:

8. To make a transaction criminal, there must be both

will and act entering into the transaction.

jio
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the Trial Judge erroneously refused to charge
the defendant’s ninth request’ to charge as follows:

gll))llé ﬂoubt Mthat the Hefenc{ant knew, ore)ﬁ)z{ldi feason

know, that the whiskey alleged to have been in his pos-
session was adulterated with wood alcohol as alle%ed
your verdict should be not guilty.

28' Becau®; the Trial Judge erroneously refused to charge
the defendant’s tenth request to charge as follows

10. Criminality cannot exist without knowledge

Knowledge of the defendant that the whiskey contained
T T ¢t and P°I1S0I0US ingredients, to wit, wood alcohol,
is an ingredient necessary to constitute his gullt for
without such knowledge the act charged as a crime is i

not6guiltyltS character’ and the defendant should be found

» 29: ,because the Trial Judge erroneously refused to charge
the defendant s eleventh request to charge as follows:
A E TN essenceof a criminal
intent, without which it cannot exist.

,i30V ,Be*au” the Trial Judge erroneously refused to charge
the defendant s twelfth request to charge as follows:

Jf ? e 3ury thave a reasonable doubt that the d-

lle ea inade out>the defendant is entitled to the
benefit of that doubt, and the verdict should be not guilty.

-<"ejailS? " e “laa® dadge erroneously refused to charge
the defendant s thirteenth request to charge as follows:
» *e measuring the duty and responsibility of the d-
endant m having the alleged beverage in his possession,
he can only be charged with such knowledge of its in-
gredients as he then, possessed or reasonably ought to
have known with the opportunities at his command.
Knowledge derived from subsequent events or autopsies
and unavailable or not reasonably inferable at the time of

tohirn * poss?sslon the beverage, cannot be imputed

Be<ause the Trial Judge erroneously refused to charge
the defendant’s fourteenth request to charge as follows:

. 14. A person who deals in and sells alcoholic beverages

is under no duty to make a chemical analysis to determine

the ingredients thereof.

offense
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33. Because the Trial Judge erroneously refused to charge
the defendant’s nineteenth request to charge as follows:
19. If the jury have a reasonable doubt that Nieberg

is the man who delivered the alleged adulterated whiskey
to Vesey, he must be found not guilty.

34. Because the Trial Judge erroneously refused to charge
the defendant’s twenty-third request to charge as follows:

23. If the State has not proven, beyond a reasonable
doubt, that Coleman’s death was due solely to the bev-
erage which he drank in Vesey’s saloon, and that that
beverage was kept in the possession of Nieberg for barter
and sale, to be used as a beverage, then the death of Cole-
man may be disregarded by the jury as a factor in de-

termining whether the beverage was adulterated with a
poisonous ingredient.

35.  Because the Trial Judge erroneously refused to charge
the defendant’s supplemental request to charge as follows:

That if you are satisfied, beyond a reasonable doubt,
that Exhibit S. 6, the five-gallon Great Bear bottle was
kept in the possession of Nieberg and delivered by him to
Vesey with the label now thereon, warning against the

use of the contents for beverage purposes, the verdict
must be not guilty.

Wherefore said plaintiff-in-error, Max Nieberg, prays that the
judgment and sentence aforesaid, by reason of the aforesaid
errors and all other errors appearing in the record and proceed-
ings aforesaid, and upon the giving of judgment and passing
of sentence aforesaid, be reversed, cancelled and held for
nothing, and that the said Max Nieberg may be restored to all
things by him lost on occasion thereof.

EDWARD SCHOEN,
Attorney for Plaintiff-in-Error.

lo

30

40



Specification of Causes and Reasons for Reversal.

SPECIFICATION OF CAUSES AND REASONS FOR
REVERSAL.

Filed September 30, 1920.

Plaintiff-in-error assigns the following reasons or causes for
the reversal of the verdict and judgment of the conviction in the
above-stated action upon the whole record.

1. Because the Trial Judge erroneously refused to quash the
indictment.

2. Because the Trial Judge erroneously denied the motion in
arrest of judgment.

3. Because the indictment upon which the defendant was
tried charged no crime.

4. Because the constitutional rights of the defendant were
invaded by trial without the indictment of a Grand Jury charg-
ing a crime.

5. Because there is no verdict finding the defendant guilty
of any crime, and therefore no judgment and sentence can be
imposed.

6. Because the constitutional rights of the defendant were
invaded by the judgment and sentence in this cause because the
defendant does not stand convicted of a crime.

7. Because the indictment does not set forth an indictable
offense.

8. Because the Trial Judge refused to direct a verdict of not
guilty for the defendant.

9. Because the Trial Judge erroneously charged the jury as
follows:

“1It is, therefore, necessary for the State to prove, and for
you to find, beyond a reasonable doubt, on the evidence
before you can convict, the defendant that this defendant
did keep in his possession for barter and sale, spirits oi
the kind, to wit, whiskey, and that the same was then adul-
terated, or had been manufactured with spurious or poi-
sonous ingredients of any description.”

10. Because the Trial Judge erroneously charged the jury as
follows:

“It is not necessary that the State prove that he knew
that the spirits were adulterated or contained poisonous
ingredients.”
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Said plaintiff-in-error, for the causes aforesaid, in addition
to the assignments of error, prays that the judgment aforesaid
may be reversed.

EDWARD SCHOEN,
Attorney for Plaintiff-in-Error.

Service of a copy of the within Specification of Causes and
Reasons for Reversal acknowledged nunc pro tunc this 30th day
of September, A. D. 1920.

J. H. HARRISON,
Prosecutor of Pleas.
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\Opinion of Supreme Court.

OPINION OF SUPREME COURT.

Filed July. 19, 1921.

NEW JERSEY SUPREME COURT.
February Term, 1921.

The State of New Jersey,
Defendant-in-Error,

vs.

iMax Nieberg,
Plaintiff-in-Error.

On error to the Essex County Court of Quarter Sessions.
Submitted March 23, 1921; decided July 18, 1921.

Argued before Gummere, Chief Justice, and Justices Bergen
and Katzenbach.

Edward Schoen for plain tiff-in-error.

J. Henry Harrison, Prosecutor of the Pleas, and Wilbur A.
Mott, Assistant Prosecutor of the Pleas, for defendant-in-error.

Per curiam:

The writ of error in this case brings up for review the con-
viction of the defendant below in the Essex Quarter Sessions
under an indictment found under Sec. 98 of the Crimes Act, re-
lating to the keeping for barter and sale of liquor adulterated
or manufactured with spurious and poisonous ingredients. On
December 4th, 1919, the defendant, Nieberg ,sold to one Vesey,
a saloonkeeper in Newark, whiskey, which Vesey’s bartender re-
tailed. One Sylvester Coleman purchased and drank some of
this whiskey and soon after died. Coleman’s attending physician
testified that he died of wood alcohol poisoning. The same points
with reference to the form of the indictment, lack of knowledge
on the part of the defendant that the whiskey was poisonous
and lack of wrongful or criminal intent were raised in this case
as in the case of State vs. Solomon, submitted at the February
Term, 1921. These questions were considered in the Solomon
case and decided adversely to the plaintiff-in-error in that case.
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In the present case we hold to the same rulings on these ques-
tions as in the Solomon case and décidé them adversely to the
contentions of the plaintiff-in-error.

There are several questions relating to the admission and ex-
clusion of evidence which have been brought up for review under
the writ of error and these will be now considered. In the ex-
amination of Thomas F. Vesey, who purchased of the defendant
Nieberg, the whiskey which was subsequently sold to Coleman
Vesey was asked this question: “Did you sJ1 him any w Sey
that day? This question was objected to on the ground that it
was inadmissible unless there was shown in the case a concert of
action between Vesey and the defendant and that no evidence of
the act of the witness when the whiskey was in his possession
was commentent or binding upon the defendant. The question
was permitted to be answered upon the theory that it identified

.the liquor sold to Sylvester Coleman as the liquor purchased

by the witness from the defendant. We think the ruling of the
C° Int thQ d lowance of the question proper, as it was a link
m the chain of evidence necessary to be offered by the State to
prove that the liquor sold to Coleman was that which had been
kept tor barter or sale by the defendant.
The next assignment of error relates to the question asked Dr.
f riedman, an expert witness for the State. Dr. Friedman had
been requested to examine some of the liquor alleged to contain
wood alcohol and was asked: “And what did you find?” This
question was objected to on the ground that it had not been
A samP"e taken had been in the possession of the
defendant. The Court overruled this objection. Whether or not
tne sample that the witness had analyzed had been in the pos-
session of the defendant was a question of fact to be decided
® 3urY* The State contended that the sample submitted to
the witness had been in the possession of the defendant. It was,
therefore, proper for the witness to testify as to what he had
ound m the sample. This testimony could in no way affect the
APon the question as to whether or not the sample
whieh the witness had in his possession had been in the possession
of the defendant. We find no error in the ruling of the Court
upon this point.
The next question objected to was one asked of Strong, the
bartender of Vesey. This witness was asked the following ques-
tion: Alter Sylvester came in, what was done?” This ques-
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lion was objected to upon the same ground as the question asked
tf Vesey. We think the question competent upon the same
[grounds that we held a similar question asked of Vesey com-
petent. -

The next question asked to which an exception was taken was
lone directed to J. Joseph Quinn, a member of the Newark police
[department. He was asked this question: “ Now, while you were
[at Vesey’s place, what did you do? What was done there?
[ This question was objected to because it related to what was done
In the absence of the defendant. The answer to the question
[was that the witness had confiscated three whiskey containers.
[ We think it perfectly competent for the State to prove in such a
lease as this the taking of the whiskey containers in the place
Lot Vesey. It was but a part of the testimony offered by
[ the State to identify the whiskey found in Vesey’s place as a
I part of the whiskey purchased from the defendant, and then to

follow it into the hands of the chemist who made the analysis
[ of the liquor.

There are several assignments of error based upon the offei
of containers taken from Vesey’s saloon. The ground of the
objections is that there was no evidence that the exhibits offered
were ever in the possession of the defendant, as charged in the
indictment. We are of the opinion that the exhibits were prop-
erly admitted. There was evidence that the contents of the con-
tainers had been obtained when in the possession of the defend-

ant. With this evidence in the case the exhibits vEre properly
admitted.

The Court overruled the following question asked Dr. Edel
upon cross examination: “Is'the quantity of wood alcohol that
you have calculated to have been present in twenty ounces of
beverage that you examined less than the minimum which could
cause the death to which you have referred?” The witness had
quoted one Reid Hunt in saying that two teaspoonfuls are the
minimum. Tire prosecutor pointed out that if the question re-
lated to what Dr. Reid Hunt said was the minimum, it should
he so expressed, or if the defendant wished to draw from the
witness his opinion as to what was the minimum, he should so
frame the question. We consider this objection well taken and
the action of the Court in overruling the question proper.

The defendant further contends that the Court erred in refus-
ing to permit the witness, Edward F. Coleman, to answer this
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question: “And since prohibition has come in, and liquor is hard
to get, have you and Sylvester.and the other men discussed the
question that there is wood alcohol in the plant?” This ques-
tion was properly overruled in our opinion because whether or
not there had been a discussion between Edward F. Coleman
and his deceased brother, Sylvester, and others had no bearing or
relation to the crime for which the defendant was indicted.
The judgment below will be affirmed with costs.
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Remittitur.

REMITTITUR.

Filed July 21, 1921.

NEW JERSEY SUPREME COURT.

10
The State of New Jerse%)

9
eferidant-in-Error
/e ’ On Error.

Vs. Remittitur,

Max Niebero, o
Plaintiff-in-Error.

This cause having been submitted at the February Term, nine-
teen hundred and twenty-one, of this court, by J. Henry Harrison, -0
Esq., and Wilbur A. Mott, Esq., attorneys for defendant-m-error,
and Edward Schoen, Esq., attorney for plaintiff-in-error, and the
Court having considered the same and finding no error m the
record and proceedings in the Essex County Court of Quarter
Sessions

It is thereupon ordered and adjudged that the judgment of the
Essex County Court of Quarter Sessions removed by the writ
of error in this cause, be affirmed with costs, and that the recor
be remitted to the Essex County Court of Quarter Sessions to
he proceeded with in accordance with this judgment and the
practice of said court. 30

Entered July 21, 1921.

On motion of

J. H. HARRISON,
Prosecutor of the Pleas.

40
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Assignment of Error.

ASSIGNMENT OF ERROR.
Filed September 7, 1921.

NEW JERSEY COURT OF ERRORS AND APPEALS.

State of New Jersey,
Defendant-in-Error, On Error.

vs. Assignment

Max Nieberg, of Error.
Plaintiff-in-Error.

Afterwards, on the return day of the writ of error issued in
this cause in the Court of Errors and Appeals, in the last resort
in all causes of the State of New Jersey, comes the said Max
Nieberg, plaintiff-in-error, by Edward Schoen, his attorney, and
says that:

In the record and proceedings aforesaid, and also in the mat-
ters recited and contained in said bill of exceptions, and also in
the giving of the verdict and judgment aforesaid, there is mani-
fest error in this writ, to wit:

1. Because the Supreme Court affirmed the verdict and judg-
ment aforesaid, whereas the said verdict and judgment should
have been reversed.

Therefore, said plaintiff-in-error, Max Nieberg, prays that
the judgment and sentence aforesaid, by reason of the aforesaid
errors, and all other errors appearing in the record and pro-
ceedings aforesaid, and upon the giving of judgment and passing
of sentence aforesaid, be reversed, cancelled and held for nothing,
and that the said Max Nieberg may be restored to all things by
him lost on occasion thereof.

EDWARD SCHOEN,
Attorney for Plaintiff-in-Error.



Arthur W. Cross, Law Printer, 243 Market Street, Newark, N. J.

New Jersey Court of Errors and Appeals

The State of New Jersey,
Defendcmt-in-Error,
On Error to the
Vs.
Supreme Court.
Max Nieberg,

Plaintiff-in-Error.

BRIEF OF DEFENDANT-IN-ERROR.

The indictment in this case was founded upon Section
98 of the Crimes Act of 1898. This section reads as fol-
lows:

“98. Any person who shall manufacture, or im-
port already manufactured, or barter or sell, or
keep in his possession for barter or sale, any rum,
brandy, wine or spirits of any kind, or any other
liquid of which distilled spirits of any kind shall
form a component part to be used as a beverage,
that shall be adulterated or manufactured with
spurious or poisonous ingredients of any descrip-
tion, shall be guilty of a misdemeanor.”

The Indictment (p. 3) contained two counts:.
The first count charges that Max Nieberg * * *

“unlawfully did keep in his possession for barter
and sale certain spirits, to wit, twenty gallons of
whiskey, which had been then and there adulterated
with spurious and poisonous ingredients, to wit,
wood alcohol.”

The second count is in the same form as the first count,
except that the word “ manufactured” is substituted for
the word “ adulterated.”

Thomas F. Vesey, a saloonkeeper of 172 Orange street,
ewark, testified (p. 9) that on Saturday, December 4,
1919, Nieberg came into his place of business. Vesey told
him he was in need of some whiskey, and Nieberg told him
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he could help him out. Vesey gave him au order for
twenty gallons of whiskey, for which he was to pay $I15
per gallon. Nieberg delivered at Vesey’s place of business
twelve gallons of whiskey. The whiskey was delivered
(p. 10) in a two-gallon demijohn, a five-gallon Great Bear
opring Water bottle and a five-gallon tin can.

Vesey says (p. 10, 1L 14):
I handed the two-gallon demijohn to the bar-

tender and he filled it up into a quart bottle we
were using and put it on sale.”

Later on Vesey took about half a gallon of whiskey out
oi the tin container and put it in the same working bot-
tle He sold over the bar all of the whiskey in the two-

gallon demijohn (p. 11), and half a gallon out of the five-
gallon tin can.

Then five minutes after the “stuff” was delivered to
Vesey he saw his bartender, Thomas Strong, sell some of
this whiskey to Sylvester Coleman.

Richard John Coleman testified (p. 40) that he was
in Vesey’s saloon on Saturday, December 6t h ( p 4™
that his .brother Sylvester came in and they had some
drinks which were served by the bartender, Thomas

rong. ey had several drinks, maybe eight or ten.
Sylvester drank whiskey; Richard drank gin and beer.
Sylvester Coleman died the following Monday.

A?Y Kirkman, a practicing physician, testified

/' a e was called to attend Sylvester at his home;
a e arrived there at about ten o’clock in the morning
of December 8th. The doctor said (p. 52, 1 20) :

When I found him I found that he was suffering
apparently from a poison of some kind. He had
very persistent vomiting, and his eyes were begm-

Arow. -“e was unable to see very whl,
#n * #SRSPIclOn pointed to wood alcohol poisoning.

iim-soni.ng y diagnosed it as a probable wood alcohol

9
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The case comes up on a strict hill of exceptions, and on
the entire record under the 136th section. There are
thirty-five assignments of error and ten specifications for
reversal.

POINT L

A motion was made (p. 7) to quash the indictment upon
three grounds.

First, that the indictment does not set out an indictable
offense against the defendant; there is no allegation that
he kept the alleged adulterated whiskey in his possession
to be used as a beverage.

Second, there is no averment that the defendant knew
of the fact alleged.

Third, there is no averment of an intent upon the part
of the defendant.

The motion to quash was denied.

We respectfully submit that the motion to quash was
properly denied.

A careful reading of section 98 of the Crimes Act will
show that the words “to be used as a beverage” refer
to the word “liquid,” and not to the first branch of the
section. We think that section 88, so far as the words
“to be used as a beverage” is concerned, should be con-
strued by the same rule that has been applied in the con-
struction of section 66 of the Crimes Act.

“It has long been settled that the exception con-
tained in section 66 of the Crimes Act does not
relate to the first branch of the section, which pro-
hibits the sale of any vinous, spirituous, or other
ardent spirits, but only to the second branch, which
prohibits the sale of ‘any composition of which any
of said liquors shall form the chief ingredients.” ”

State v. Terry, 43 Vr., at 382;

Townley, ads., State, 3 Harr. 311;

\% State v. Marks, 36 Vr. 84.
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The liquors mentioned in the first branch of section 98
are presumed to be for beverage purposes, while the
“other liquid of which distilled spirits of any kind shall
form a component part,” may or may not be for beverage
purposes, and, therefore, the words “to be used as a
beverage” relate only to the words, “other liquid.”

The second ground on which the motion to quash is
based is that there is no averment that the defendant knew
of the alleged fact, to wit, that the whiskey was adulterated
with a poisonous ingredient, and the third ground is that
there is no averment of an intent on the part of the de-
fendant.

As to the second ground, we say that the 98th section
does not make knowledge a part of the crime. Indeed, if
the defendant knew that the whiskey he sold contained a
poisonous ingredient, and death resulted from drinking
it, he would have been guilty of murder in the first de-
gree, under the statute.

Knowledge is not an element in this crime.
Vandegraft v. Meihle, 37 Vr. 92;
Waterbury v. Newton, 21 Vr. 534;
Tomlinson v. Armour, 74 N. J. L.- 274.

As to the third ground, we submit that it was not neces-
sary to aver any other intent than that set out in the
statute. The statute says, “keep in his possession for
barter and sale.”

The indictment charges that the whiskey kept in pos-
session was “for barter and sale.” The statute does not
make intent an element of the offense, and, therefore, it
was not necessary to aver a special intent>in the indict-
ment.

Halsted v. State, 12 Vr. 552;
State v. Kuehnle, 56 Vr. 221, at 225.

We respectfully submit that there was no error in
denying the motion to quash.



POINT II.

This point alleges error in denying the motion in arrest
of judgment.

A motion in arrest of judgment was made (p. 136) and
denied. This motion is based on five grounds, all of which
attacked the validity of the indictment on the same grounds
as were stated on the motion to quash. If, as we think,
the motion to quash was properly denied, the motion in
arrest of judgment was also properly denied.

POINT III.

At the close of the State’s case a motion was made to
direct a verdict of not guilty on four grounds. This
motion was denied. The first ground on which the motion
to direct a verdict was based was that there was no
evidence tending to establish the guilt of the defendant. A
sufficient reply to this is, that Vesey bought twelve gallons
of whiskey from the defendant. The fourth ground was
that there was no evidence that the alleged beverage, as

mentioned in the indictment, was found in the possession
of the defendant.

The evidence of Vesey showed that he bought the
whiskey of the. defendant and the defendant delivered it to
him at his place of business.

The second ground was that there was no evidence of
scienter, or knowledge of the defendant, that the beverage
m question was adulterated. This point has been covered
hy the argument on the motion to quash.

As to the fourth ground, we say that the evidence shows
that Albert E. Edel, a qualified chemist (p. 84), made a
chemical analysis of some of the whiskey sold to Vesey by
Nieberg, and found that it contained large and fatal quan-
tities of wood alcohol, and that wood alcohol was a poison
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(p. 97,1. 18). The liquor was sold by Nieberg as whiskev
and Vesey bought it as whiskey.
”" IQA !' ! . > . . .
R R R TR AT H e A e LA R

ierentially represented to be.”
State v. Marks, 36 Vr., p. 87.

A motion to direct a verdict was not renewed at the
conclusion of the case.

We respectfully submit that there was an abundance of
evidence at the conclusion of the State’s case to justify
e refusal of the Court to direct a verdict.

POINT 1IV.

This point deals with alleged error in the charge of the
Court, and is based on Assignments of Error 17 and 18§
and Specifications 9 and 10.

The only error alleged in the portions of the charge sct
out m Assignment 17 and Specification 9 is that the Trial
Judge failed to charge the jury that they must find that
the whiskey was to be used as a beverage. This point we
have already discussed under the motion to quash.

The only error pointed out in the portion of the charge
set out m Assignment 18 and Specification 10 is that the
Court failed to charge that the jury must find that the
defendant had knowledge that the whiskey he had in his
possession and sold to Vesey was adulterated with a pois-
onous ingredient. This point has also been discussed un-
der the motion to quash.

POINT V.

This point alleges error in the refusal of the Court to
c arge second, fourth, ninth, tenth and thirteenth requests
to charge.

N a? \°ne A ese reduests involves the proposition that
knowledge was an essential element of the offense, and,

erefore, for the reasons already stated, the Court prop-
erly refused to charge.
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The State did not base the indictment on “keeping in
possession,” as stated on page 14 of the brief for the
plaintiff-in-error, bnt on keeping in possession for barter
and sale.

That the defendant did have adulterated whiskey in his
possession for barter and sale is shown by the fact that
he did sell it to- Vesey.

On page 15 of his brief counsel for the plaintiff-in-error
discusses Assignment 30, which alleges error because the
Trial Court refused to charge the twelfth request to
charge, which is as follows:

““12. If the jury have a reasonable doubt that the
defense has been made out, the defendant is en-

titled to the benefit of that doubt, and the verdict
should be not guilty.”

Whether or not the principle stated in this request is
sound law as applied to self-defense, it certainly is not a
sound principle of law, generally, where self-defense is
not involved. The State must prove the defendant’s guilt
beyond a reasonable doubt. The defendant is not required
to prove his innocence beyond a reasonable doubt.

The charge of the Court on the question of reasonable
doubt will be found on page 124, and we submit that that

portion of the charge correctly stated the legal principle
involved.

POINT VI.

This point alleges that illegal evidence was admitted,
and is based on Assignments 3, 4, 6, 7, 9, 10, 11, 12 and 13.

The question involved in Assignment 3 will be found on
page 11, line 25. The only ground of objection that was
stated to the Court was “I object unless there is shown

in this case a concert of action between him and this de-
fendant.’’

The purpose of this testimony was to show that some of
the liquor purchased by Vesey from Nieberg was sold to



Sylvester Coleman, and that, as Richard Coleman testified
(p. 41, 1. 39), Sylvester drank nine or ten drinks of the
whiskey. = The particular question now involved was
answered by Yesey (p. 12, 1 29).

“I don’t recall what kind of a drink was sold to
him.”

The purpose of showing that Sylvester Coleman drank
eight or ten drinks of the whiskey that Nieberg sold Vesey
was to show that, shortly after, Sylvester was stricken
with blindness, and then died. That Dr. Kirkman diag-
nosed the case as a case of wood alcohol poisoning (p. 53,
1 1) ; that Dr. George L. Warren, the County Physician,
who performed the autopsy on Sylvester, found, “ Tn my
opinion a case of wood alcohol poisoning” (p. 105, 1 30);
that Dr. Edel, who was present at the autopsy (p. 88,
1 10), took theé brain, kidney, liver, stomach, stomach con-
tents and some blood from the body of Sylvester, made a
chemical analysis and found an oxidation of the product
of wood alcohol. This was a part of the evidence that the
whiskey sold by Nieberg to Yesey was adulterated with
wood alcohol.

Assignment 4 relates to a question asked of the witness
Friedman (p. 49, 1 21), who was a chemist, and to whom
Vesey took some of the whiskey which he had purchased
from Nieberg. The answer to the question was, “1 found
that it contained traces of wood alcohol.”

The specimen about which the witness was asked to
testify was connected with the defendant by the fact that
Yesey testified that he took to Friedman some of the
whiskey he purchased from Nieberg.

Assignment 6 is based on a question asked of the bar-
tender, Thomas Strong (p. 61, 1. 33), and answered by the
witness on page 62, that he served Sylvester five or six
drinks of whiskey out of the working bottle. Yesey testi-
fied that he, from time to time, filled his working bottle
with whiskey he had bought from Nieberg.



9

Assi gn men t 7 relates to a question asked of the witness
Quinn (p. 69, 1. 10), who was a police officer.

“@ Now, while you were at Vesey’s place, what
did you do—what was done there? A Confiscated
the three whiskey containers.”

The ground of the objection to this question was that it
sought to elicit evidence of transactions occurring in the
absence of the defendant.

The purpose of the testimony was to identify the
whiskey found in Vesey’s saloon which Vesey said was a
part of the whiskey he had purchased from Nieberg, and
to follow it into the hands of Edel the chemist.

Assignments 9, 10, 11 and 12 relate to the admission in
evidence of Exhibits S. 3, S. 4, S. 5 and S. 6, which con-
tained a part of the whiskey sold by Nieberg to Vesey,
and had been submitted to Edel, the chemist, for examina-
tion. v

There was no error in admitting these exhibits.

Of the container into which he poured the whiskey, Vesey
says (p. 32, 1. 15).
“I had cleaned it out thoroughly with water be-

fore I put the contents of the five-gallon tin can
into the jug; cleaned it out myself.”

POINT VII.

This point alleges that legal evidence was excluded, and
is based on Assignments 14 and 15..

The question involved in Assignment 14 will be found
on page 100, line 6.

“Is the quantity of wood alcohol that you have
calculated to have been present in twenty ounces of
beverage that you examined less than the minumum

which could cause death to which you have re-
ferred?”

We submit that the form of this question is improper
for the reasons stated by the prosecutor at the time.



The witness had just been cross examined in regard to
some statements made by Dr. Reed Hunt. The question,
as framed, was misleading, for the reasons stated on the
record (p. 100), and was, therefore, improper.

Assig nment 15 is based on a question asked of Edward
Francis Coleman, found on page 104, line 27, and is as
follows:

‘‘/And since prohibition has come in, and liquor
is hard to get, have you and Sylvester and the
other men discussed the fact that there is wood
alcohol in- the plant?”’

This question was clearly incompetent. Whatever dis-
cussion Edward Coleman may have had with his brother
Sylvester about liquor being hard to procure was certainly
immaterial, and we submit that the question was properly
excluded.

On the whole ease, therefore, we respectfully submit that
there is no error in the record, and that the judgment be-
low should be affirmed.

J. H. HARRISON,
Prosecutor of the Pleas.

WILBUR A. MOTT,
Assistant Prosecutor.
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Max Nieberg |,
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BRIEF OF PLAINTIFF-IN-ERROR.

Facts.

The indictment against the defendant alleged that he
“unlawfully did keep in his possession for barter and
sale, certain spirits, to wit, twenty gallons of whiskey, which
had been then and there adulterated with spurious and
poisonous ingredients, to wit: wood alcohol.” And fur-
ther that he “unlawfully did keep in his possession for
barter and sale, certain spirits to wit, twenty gallons of
whiskey, which had been then and there manufactured

with spurious and poisonous ingredients, to wit: wood
alcohol. ’1

e crime with which the defendant was charged was a purely
tory one, and the statute upon which it is based is found

e Compiled Statutes, Vol. II, page 1777, par. 98. It is as
s:

S

f

“Any person who shall manufacture, or import already
manufactured, or barter or sell, or keep in his possession
for barter or sale, any rum, brandy, wine or spirits of
any kind, or any other liquid of which distilled spirits
of any kind shall form a component part fo be used as a
beverage, that shall be adulterated or manufactured with
spurious or poisonous ingredients of any description, shall

be guilty of a misdemeanor.’9
The State’s case rested largely on the evidence of one Vesey
(Case, p. 8). He testified that he was a saloonkeeper, and
that on or about the day named in this indictment he bought
twelve gallons of wdiiskey from the defendant.

The defense was a denial (Case, pp. 112, 113, 114, 116 and 117).

The defense also claimed that indictment failed to charge the
commission of a crime.



Specification of Errors Relied On.

!* The refusal of the Trial Judge to quash the indictment.

2. The denial of the motion in arrest of judgment.

3. The refusal of the Trial Judge to direct a verdict of not
guilty in favor of the defendant.

4. The admission of improper evidence.
Exclusion of evidence.
Because the Trial Judge erroneously charged the jury.
The refusal to charge as requested.
The violation of the constitutional rights of the defendant
by a trial and judgment without the indictment of a Grand Jury
charging a crime.

9. The violation of the constitutional rights of the defendant
in imposing judgment and sentence without the verdict of a jury
finding the defendant guilty of a crime.

© N

POINT 1.
The Court erred in denying the motion to quash the indictment.

The motion to quash was made on the following grounds
(Case, p. 7):

First, that the indictment does not set out an indictable of-
fense against the defendant; there is no allegation that he kept
the alleged adulterated whiskey in his possession to be used
as a beverage; second—there is no averment the defendant knew
of the fact alleged; third—there is no averment of an intent
upon the part of the defendant.

The offense with which the defendant was charged was purely

statutory. The elements of the crime are embodied in the statute.

“ Any person who shall manufacture, or import already

manufactured, or barter or sell, or keep in his possession

for barter or sale, any rum, brandy, wine or spirits of any

kind, or any other liquid of which distilled spirits of any

kind shall form a component part fo be used as a bever-

age, that shall be adulterated or manufactured with spuri-

ous or poisonous ingredients of any description, shall be
guilty of a misdemeanor.”’

The indictment does not allege that the defendant had the al-
leged adulterated liquor in his possession, o be used as a bever-

age. The crime consists in having in possession certain pro-
hibited agencies for barter or sale, 0 be used as a beverage. The

-



material averment in this case is that the prohibited agency was
to be used as a beverage. No such averment appears in the in-
dictment. @ The statute denounces as a crime the pos-
session of certain things, only when in possession to be sold for
a prohibited purpose, viz.: to be used as a beverage. The pos-
session of these things for any other purpose than as a beverage
is not denounced as a crime in the statute. There is a distinct
limitation in the statute that the possession of the liquors therein
enumerated, is criminal only when they are to be used as a bev-
erage: The possession of the things enumerated in the statute
may be perfectly legal for every purpose except the purpose pro-
hibited by the statute itself, viz. : to be used as a beverage.

Com. v. Schollenberger, 153 Pa. St. 625; Com. v. Callahan, 1
Pa. Dist. Rep., are directly in point. These are oleomargarine
cases. The Pennsylvania oleomargarine act makes it unlawful
to sell oleomargarine as an article of food. In the cases supra,
the Court said:

“In order to convict * * * it is necessary to show
that he sold the oleomargarine as an article of food. 1If it

was sold for some other purpose, as, for instance, for
wagon grease, it would not be a violation of the law.”

So, in this case, it is easily conceivable that a person may be
in possession of any one of the prohibited agencies and may
have them in possession for barter or sale for entirely legiti-
mate purposes, and be guilty of no crime. It is safe to say
that every druggist in the State of New Jersey, and many liquor
houses, have in their possession, for barter or sale, alcohol which
has been denatured and adulterated with poisonous ingredients
in order to prevent its use as a beverage. In fact the Federal
law requires all grain alcohol to be denatured and adulterated
to prevent its use as a beverage. If the form of indict-
ment used in this case, omitting the allegation that the liquor
was to be used as a beverage, is good, then every druggist or
other person having denatured alcohol in his possession for bar-
ter or sale, would be indictable. This would lead to results that
surely were not intended. The material averment, equally as
essential as the averment describing the liquid, and that it was in
possession of the defendant with intent to barter or sell the same,
is that it was fo be used as a beverage. 1t is entirely lawful for
every purpose and for every use except t0 be used as a beverage.
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The essential element of the’statutory offense, that it was
to be used as a beverage, is omitted in this indictment. Every-
thing necessary to maintain the indictment must be set forth.

“In indictments for misdemeanors created by statute
the offense may be charged either in the words of the
statute or there may be such a particular statement of fact
as will bring the accused within its operation.” State v
Thatcher, 35 L., p. 445, at p. 447.

“As to statutory offenses, the invariable rule is that
every fact mentioned in the statute as constituting the
crime must be averred in the indictment.” State v Smith,
46 L, p. 491

To warrant a conviction under this statute the following facts
must appear:

1. The defendant must keep in his possession rum
brandy, wine or spirits of any kind, or any other liquid,
of which distilled spirits of any Kkind shall form a com
ponent part.

2. He must keep them in his possession for barter

. or sale.

3. To be used as a beverage.

4. They must be adulterated or manufactured with
spurious or poisonous ingredients of any description.

These are essential elements of the offense. The presence of
each and all of them is necessary to conviction, and the ab-
sence of any one of them is fatal to the case of the State.

Every material fact necessary to constitute the crime
m question must be averred in the indictment and then

Broved by the prosecuting power.” 1 Bish. Crim. Proc.
ar. 1057.

The question is whether all the constituent parts of the of-
fense denounced by the statute are averred in this indictment.

In State v. Smith, 46 L., p. 491, the defendant was indicted
under an act to suppress the sending of indecent communica-
tions; This act made it a misdemeanor * * * for any person
to send to any female # * * indecent letters, etc. * * # without
lawful purpose in sending or conveying the same. The in-
dictment charged the defendant with unlawfully sending such
a letter, but did not allege that he did so without lawful pur-
pose in sending the same. For this defect the defendant moved
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to quash the indictment. Justice Dixon, speaking for the Court,

said:

“The absence of a lawful purpose in sending the com-
munication is undoubtedly made by the statute a neces-
sary ingredient of the offense, and therefore if the in-
dictment does not charge it, it is insufficient.”’

“We therefore cannot see, on the face of the lndlct-
ment that the Grand Jury were satisfied that the de-
fendant had committed a misdemeanor, and for this
reason the indictment must be quashed.”

Zab v. State, 14 Vr. 640, was cited approvingly.

Polhamus v. State, 57 L., p. 348, is to the same effect:

“In charging a statutory crime, unknown to common
law, every essential fact must be clearly stated. Where
the indictment is silent on a material fact, no presump-
tion against the defendant will aid it. Presumably, all
that the Grand Jury heard and found is in the indict-
ment, and if, as it stands, all that is in it may be true
and still the defendant be innocent, he cannot be called
to trial upon it according to law.”

Citing State v. Malloy, 5 Vr. 4105 Zab v. State, supra; State
v. Smith, supra.

In State v. Malloy, 5 Vr. p. 410, Justice Scudder says:

“The rule is thus given in Sedg. Stat. & Const. L., 115:
An indictment for an offense against a statute must, by
the ancient rules of pleading, with precision and cer-
tainty charge the defendant to have committed or omit-
ted the acts under the circumstances, and with the intent
mentioned in the statute, and if any of these ingredients
be omitted, the defendant may demur and move in arrest
of judgment or bring a writ of error. The defect will
not be aided by verdict nor be cured by the formal con-

clusions that the defendant’s acts are contra formam
statuti.”

“This is but a repetition and summary of what will be
found in all the books. Arch. Cr. PL, 46 a. (Ed. 1840);
Arch. Cr. Prac. & PI. (Vol. 1, 282, Ed. 1860); 2 Hale’s
Pleas of the Crown, 170; 1 Wharton’s Am. Cr. Law, Sec.
364, &c.; People v. Gates, 13 Wend. 311; People v. Allen,
5 Denio 76; State » Gibbons, 1 South. 40; State v. Stim-
son, 4 Zab. 9; State v. Drake, 1 Vr. 422; Hex v. Wheatley,
2 Burr. 1125. In the last case Lord Mansfield says that
in a criminal charge there is no latitude of intention to
include anything more than is charged. The charge must
be explicit enough to support itself.”



at p. 415

JjJhe averment omitted is, therefore, an essential in-
gredient of the offense, and cannot be left to conjecture.
I e exactness required in criminal pleadings, especially
m cases of statutory crimes, does not admit of such lati-
tude of intention.”

This ease does not present the situation of the use of equiv-
alent words for those used in the statute, which would be
permissible, as stated in State v. Hickman, 3 Halstead, 299. Here
there is not a substitution of equivalent words for the words of
he statute, but an omission. An omission of any material aver-
ment, which is descriptive of the offense charged, is fatal.

.The omission “of the words “fto be used as a beverage” in
e in ictment in this case, is an omission of an essential in-
gredient of the offense, and cannot be left to conjecture.

In comparing the indictment in this case with the law, an
important omission is apparent. An essential ingredient of the
offense, as it appears in the statute, is omitted from the in-
dictment, viz: “fo be used as a beverage.”

An indictment under a statute must bring the offense
expressly and not b 1ntendment only, within its words.”
State v. Gibbons, 4 L. at p.

“An indictment founded upon a statute must, by ex-
press words, bring the offense within the description of
e statute, and such words cannot be supplied by the

generSi foncl”si?h> a§a1nst the form of the statute,””
etc. State v. Gibbons, 4 L. at p.

It is .a settled rule, that in an indictment nothing
matenal shall be taken by intendment or implication.”
State v. Gibbons, at p. 57.

t “-gain it is a general rule that neither the words
against the form of the statute’ * * * intendment or
conclusion will make good an indictment which does not
bring the fact prohibited or commanded in the doing or
not doing of which the offense consists, within the véry
words of the statute,” State v. Gibbons, at p. 57.

Further, where the words of the statute are descrip-
uve of the nature of the offense, the indictment must
toilow the very words, and expressly charge the offense
upon the defendant.” State v. Gibbons, at p 57.

In a criminal charge there is no latitude of intend-
ment to include anything more than is charged.” State
v. Gibbons, at p. 57.



“The indictment must bring the party precisely within
the words of the statute, otherwise, although possibly the
fact may be within the statute, and though it may appear
so in the evidence, yet if it be not alleged in the indict-
ment in express words, the party though convict, shall
have his clergy.” State v. Gibbons, at p. 57.

Applying these rules to the case before us, the indictment
clearly fails to set forth the essential ingredients of the crime
denounced in the statute in the express words of the statute,
or in words that are equivalent.

The indictment should have been quashed upon the motion
that was made.

POINT II.

The Trial Judge erred in denying the motion in arrest of
judgment.

Before judgment and sentence in this case, defendant’s coun-
sel moved in arrest of judgment, on the following grounds:

First. Because the indictment upon which the defend-
ant was tried, charged no crime, in that it does not set
forth that the whiskey named in the indictment was 7o
be used as a beverage.

Second. Because the constitutional rights of the de-
fendant were invaded by a trial without the indictment
of the Grand Jury charging a crime.

Third. Because there is no verdict finding the defend
ant guilty of any crime, and therefore no judgment and
sentence can be imposed.

Fourth. Because the constitutional rights of the de-
fendant will be invaded by the judgment and sentence

in this case because the defendant had not been convicted
of a crime, and

Fifth. Because the indictment does not set forth an
indictable offense, for the same reason that it does not

set forth that the whiskey named in the indictment was
to be used as a beverage.

The first and fifth grounds upon which the motion in arrest of

Sclent was based are the same as the ground upon which

e motion to quash the indictment was made, and the argu-
men and authorities quoted in Point I are relied upon to sir
P°r the contention of the defendant. The second ground
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for the motion rests in Section.#, Article I of the Constitution,
which is as follows: 1 - :

“No person shall be held to answer for a criminal of-
}ense,”unless on the presentment or indictment of a Grand
ury.

True, there exists in this case what purports to be an indict-
ment against the defendant, but if the contention of the de-
fendant is sound that the indictment against him charges no
crime, then in effect, it is no indictment, and hence his trial was
upon an indictment which charged no crime, and in this respect
his constitutional rights under the section of the constitution
above referred to, were invaded.

In considering the third and fourth grounds for the motion
in arrest, the form of the verdict must be considered. The jury
found the defendant guilty in manner and form as charged
in this indictment.” (Case, p. 6, fol. 10.)

With what does the indictment charge him? If the indict-
ment charges no crime, then the verdict of *“guilty in manner
and form as charged in this indictment” does not find him
guilty of any crime, and therefore no judgment and sentence
can be imposed.

In the first count:

That he unlawfully did keep in his possession, for
barter and sale, certain spirits, to wit: twenty gallons of
whiskey, which had been then and there adulterated with
spurious and poisonous ingredients, to wit: wood alcohol,
contrary to the form of the statute.”

In the second count:

That he unlawfully did keep in his possession for
barter and sale, certain spirits, to wit: twenty gallons of
whiskey, which had been then and there manufactured
with spurious and poisonous ingredients, to wit: wood
alcohol, contrary to the form of the statute.”

The jury could only find that he had the possession of twenty
gallons of whiskey for barter or sale, but whether in truth
and in fact it was 70 he used as a beverage or not, they could
not find,' for it was not in the issue.

Because, then, the indictment does not follow the very words
of the statute, nor expressly charge the very offense created upon
the defendant, and because there can be allowed no latitude of
intendment to include anything more than is charged, and be-
cause the verdict is inoperative, and no judgment could be
passed upon it, the motion in arrest should have prevailed. No



judgment could be passed upon the verdict finding the defend-
ant “guilty in manner and form as charged in this indictment.”
The indictment having set forth no crime, his conviction “in the

manner and form charged,” convicts him of nothing. A pre-
cisely similar situation arose in the case of State v. Gibbons,
4 L. at p. 58.

POINT III.

The Court erred in refusing to direct a verdict in favor of the
defendant.

The motion to direct a verdict in favor of the defendant was

made on the following grounds (Case, p. 111, fols. 30-40) :
1. There is no evidence tending to establish the guilt

of the defendant.

2. That there is no evidence of scienter or knowledge
of the defendant that the beverage in question was adul-
terated.

3. That there is no evidence that the beverage pro-
duced and offered in evidence comes within the descrip-
tion of the forms of the beverage denounced in the statute.

4. That there is no evidence that the alleged beverage
as mentioned in the indictment was found in the posses-
sion of the defendant.

This motion should have prevailed because there is no evi-
dence in the case that the liquid alleged to have been in the
possession of the defendant was in fact whiskey, or any one
of the other prohibited agencies named in the statute. The
evidence of the chemist who analyzed the liquid (Case, pp. 84
to 101) fails entirely to identify the character of the liquid as
one of the prohibited agencies named in the statute. Further,
there was no evidence that the defendant knew that the liquid
was adulterated, nor that it was found in the possession of
the defendant. On the contrary the evidence on the part of the
State was to the effect that the liquid was found in the pos-
session of one Thomas F. Vesey at his place of business, 172

range street, Newark (Case, p. 8). It is not contended by
the State that the defendant was the owner of this place, or

at he had any interest therein. The evidence of the police
°ttCer aPPeared as witness for the State, was to the same
a eet, that the liquid named in the indictment was found by

um in the possession of Vesey, at his place of business (Case,
PP- 68 to 79).
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POINT 1V.
The Trial Judge erroneously charged the jury.

Assignment of Error #17 and Specification #9 relate to the
following portion of the charge of the Court, which it is con
tended was erroneous.

“It is therefore necessary for the State to prove, and
for you to find, beyond a reasonable doubt, on the evi-
dence before you can convict the defendant, that this de-
fendant did keep in his possession for barter and sale,
spirits of the kind to wit; whiskey, and that the same
was then adulterated and had been manufactured with
spurious or poisonous ingredients of any description.”

The Trial Judge, in this portion of the charge, omitted an
essential element of proof required for conviction, viz: that the
alleged adulterated liquid was to be used as a beverage. This
was a serious omission. After having read the portion of the
statute upon which the indictment was based, in which all the
essential ingredients of the crime are enumerated, the Trial
Judge followed this with this significant statement:

It is therefore necessary for the State to prove, and
for you to find, beyond a reasonable doubt, on the evi-
dence before you can convict the defendant that this de-
fendant did keep in his possession for barter and sale,
spirits of the kind, to wit: whiskey, and that the same
was then adulterated or had been manufactured with
spurious or poisonous ingredients of any description.”

This amounted to a positive instruction that although the stat-
ute which the Trial Judge had just.finished reading, names as
one of the essential ingredients of the crime that the prohibited
agency WAs fo be used as a beverage, the State is not required
to prove this in order to convict the defendant. It may fairly
be inferred that this omission was a deliberate one because that
very point had been brought to the attention of the Trial Judge
on the motion to quash the indictment because of a similar omis-
sion in the indictment.

The statute tComp. Stat. Vol. II, p. 1777, par. 98), makes the
purpose for which the prohibited agencies are kept in possession,
the test by which to determine the criminality or innocence of the
person so keeping it. The Trial Judge in omitting this portion of
the statute, in his enumeration of the elements of proof, required
for conviction, omitted the most important element.
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It was the right of the defendant to have every element of
the crime necessary for conviction enumerated to the jury. It
is the purpose for which the prohibited agency is kept in pos-
session which makes the offense criminal. By omitting this ele-
ment of proof as one of the requisites for conviction, the jury
were left in ignorance of the fact that the purpose for which
the liquids are kept in possession is a necessary part of the
proof, and hence the jury was left free to convict upon mere
evidence of possession, not having been instructed that the pur-
pose for which it is kept in possession must be proven as an
essential ingredient of the crime. The omission of an im-
portant ingredient of the offense enumerated in the statute
began with the framing of the indictment, and was supported
by the Trial Judge in his refusal to quash the indictment, and
was now reaffirmed and emphasized in the charge in omitting it in
the enumeration of the proofs necessary for conviction.

Assignment of Error #18 and Specification #10 relate to
the following portion of the charge of the Court, which it is con-
tended was erroneous:

“It is not necessary that the State prove that he knew

that the spirits were adulterated or contained poisonous
ingredients.”

In R. v. Sleep, 8 Cox. 472, a statute prescribed a penalty for
having in possession government stores marked with a broad
arrow. The defendant was indicted under this statute. It was
held that the burden was on the Crown to show possession by
the defendant with knowledge on his part that they were marked
with a broad arrow. The Court said:

It is true that the statute says nothing about knowl-
edge, but that must be imported into the statute.” Citing
.Regina v. Cohen, 8 Cox. Crim. Cas. 41.

POINT V.

The Trial Judge erroneously refused to charge the iury as
requested. *

Assignments of Error Nos. 20, 22, 27, 28 and 31 relate to the
reiusal of the Trial Judge to charge the defendant’s second,
Xv 9 n*n*> tenth and thirteenth requests, as follows,

*t Presented to the Trial Judge, in varying forms, the prin-

SPe, knowledge is essential to the crime charged against
the defendant: '



12

“(@2) In order to convict the defendant it must be
shown not only that the defendant had the alleged adul-
terated whiskey in his possession, but that he also knew
that the whiskey was adulterated.”

“(4) Although the statute says nothing about knowl-
edge, that must be imported into the statute. Knowl-
edge is, to a certain extent, essential to the crime charged
against this defendant.”

“(9) If the State has failed to prove, beyond a reason-
able doubt, that the defendant knew, or had reason to
know that the whiskey alleged to have been in possession,
was adulterated with wood alcohol as alleged, your ver-
dict should be not guilty.”

“(10) Criminality cannot exist without knowledge.
Knowledge of the defendant that the whiskey contained
spurious and poisonous ingredients, to wit: wood alcohol,
is an ingredient necessary to constitute his guilt, for with-
out such knowledge the act charged as a crime, is innocent
m its character, and the defendant should be found not
guilty.”

(13) In measuring the duty and responsibility of the
defendant in having the alleged beverage in his posses-
sion, he can only be charged with such knowledge of its
ingredients as he then possessed, or reasonably ought to
have known with the opportunities at his command.
Knowledge derived from subsequent events or autopsies
and unavailable or not reasonably inferable at the time
of the alleged possession of the beverage, cannot be im
puted to him.”

In support of these requests the following authorities are re-
lied on: Regina v. Cohen, 8 Cox. Crim. Cas. 41; R. v. Sleep, 8
Cox. 472. In R. v. Sleep, supra, Cockburn, C. J., says:

It is true that the statute says nothing about knowl-
edge, but that must be imported into the statute.’,

Pollock, C. B., says:

“I entirely agree that knowledge is, to a certain extent,
essential to the crime.”

Also Birney v. State, 8 Ohio, p. 230:

“Scienter or knowledge of the plaintiff-in-error, is an
ingredient necessary to constitute his guilt. This knowl-
edge should have been averred in the indictment and
proved on the trial, for without such knowledge the act
charged as a criiiie was innocent in its character.

Ignorantia facti doth excuse, for such an ignorance
many times makes the act itself morally involuntary.”
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1 Hale’s P. C. 42:

“It is true that the statute upon which the indictment
is founded omits the scienter * * * but this is not suf-
ficient; it cannot be assumed that an act * * * should
be made grievously criminal when performed in total
unconsciousness of the facts that infect it with crime.”

In the case of Anderson v. State, 7 Ohio R. Part 1, 255, the
plaintiff-in-error was indicted for uttering and publishing a
forged certificate of deposit without averring his knowledge
of such forgery. The statute under which this indictment was
found does not in express terms, make this knowledge a con-
stituent of the crime. Nevertheless, the Court held that crim-
inality could not exist without the knowledge, and that an in-
dictment that did not aver it was defective.

Assignments of Error Nos. 21, 25, 26 and 29 relate to the
refusal of the Trial Judge to charge the defendant’s third,
seventh, eighth and eleventh requests, as follows, all of which
present in varying forms, the principle that a guilty mind and
a criminal intent must exist in order to convict the defendant:

“(@B) The ordinary principle that there must be a
guilty mind to constitute a guilty act applies to this case.”

“(7) Ignorance in point of fact is, in all cases of
supposed offense, a sufficient excuse.”

“(@@) To make a transaction criminal, there must be
both will and act entering into the transaction.”

“ (1) The essence of a criminal offense is the wrong-
ful intent, without which it cannot exist.”

The authorities for these principles of law are as follows:
Farrell v. State, 32 Ohio St., p. 456:

“To make a transaction criminal, there must be both
will and act entering into the transaction.” 1 Paine,

C C, 16-21; 1 Conn. 502-505; 1 Bish. Crim. Law, L. Sec.
301.

Bishop, in his work on criminal law, said (Sec. 287):

“ The doctrine which requires the existence of evil intent
lies at the foundation of public justice. There is only one
criterion by which the guilt of man is to be tested. It is
whether the mind is criminal.” *

In Regina v. Sleep {supra), the Court said:

“The ordinary principle that there must be a guilty
mind to constitute a guilty act applies to this case, and
it must be imported into the statute.”
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Myers v. State, 1 Conn. 503:

“No man can be subjected to the penalty of a statute
unless he is within both the letter and the spirit of it
* * # To render any act criminal, the intent with which
it is done must be shown; or in other words, the will must
concur with the act.” 4 Bla. Com. 20, 24:

“ Hence ignorance or mistake in point of fact is, in all
cases of supposed offense, a sufficient excuse.”

In People v. Fulle, 12 Abb. (N. C.) 196:

“So far as the letter of the statute is concerned, it
is made a crime for one to sell adulterated food or drugs
irrespective of his intent, but it is claimed that a fair,
just construction of the act not only requires proof of
the sale of an adulterated article, but also that the sale
was made with a criminal intent, * * * and in this claim,
in my opinion, the counsel for the defendant is right.”

Bishop, in his admirable work on the criminal law, in Section
287, 7 Ed., says:
“The doctrine which requires an evil intent lies at the
foundation of public justice. Crime cannot exist without
a criminal intent.

Assignments of Error Nos. 23 and 24 relate to the refusal
of the Trial Judge to charge the defendant’s fifth and sixth
requests as follows:

“() In order to convict the defendant, the alleged
adulterated whiskey must have been found in the posses-
sion of the defendant on his trial. If the defendant had
parted with the possession of the whiskey and it was
found in the custody of another, as in this case, in the
custody of one Vesey, the defendant must be found not
guilty.”

“(6) In order to convict the defendant upon this in-
dictment, the alleged adulterated whiskey must be found
while in the possession of the defendant.”

These requests should have been charged as requested, be-
cause the statute specifically denounces the sale of any of the
prohibited agencies as a crime, and also the keeping in pos-
session. The State based the indictment on keeping in pos-
session, and therefore it must be proven that the defendant did
so keep in possession. If he parted with the possession, then
he should have been indicted and tried for selling under the
statute. Not having been so indicted, these requests should
have been charged.
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The early case of IL v. Sleep, 8 Cox, 472, dealt with a similar
situation. In an opinion by Martin, B., concurred in by Comp-
ton, J., the principle embodied in these requests was enunciated.
Crompton, J., says:

“Here there was plenty of evidence that the copper had
once been in the possession of the defendant, but still, to

constitute the offense, they must be found while in his pos-
session. ’9

Assignment of Error #30 relates to the refusal of the Trial
Judge to charge the defendant’s twelfth request as follows:
“(12) If the jury have a reasonable doubt that the
defense has been made out, the defendant is entitled to
the benefit of that doubt, and the verdict should be not
guilty.”
This is a firmly established principle of law in this State,

and the defendant was entitled to the benefit of it. Strate v.
Jones, 71 L. at p. 547.

POINT VL
Illegal evidence was admitted.

Assignment of Error #3 relates to the admission of a ques-

tion to the witness Vesey (Case, pp. 11 and 12, fols. 10, 20, 30
and 40), as fellows :

Q Did you sell him any whiskey that day?

This question was addressed to the State’s witness, and was
objected to on the following ground:

I object, unless there is shown in this case a concert
of action between him and this defendant. I submit that
the evidence of the acts of this witness is not binding
upon the defendant. The defendant is here upon an in-
dictment for keeping in his possession these goods, not
tile other indictment for selling, and I submit under this
indictment for keeping in possession no evidence of the
act of this witness when they were in his possession are
competent or binding upon this defendant.”

An exception was taken to the admission of this question,

and it is relied upon on the strict bill of exceptions for the rea-
son stated to the Trial Judge.

Assignment of Error #4 relates to the admission of a ques-
fX ws-the witness Frisdman (Case, p. 49, fols. 20 and 30), as

Q And what did you find?
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This question was addressed to the State’s witness, a chemist,
and was for the purpose of eliciting the result of a chemical
analysis made by the witness of the contents of a bottle brought
to him by Mr. Vesey. The specimen about which the witness
was asked to testify was not connected with the defendant. The
ground of objection stated to the Trial Judge was as follows:

“I object. It has not been shown that the specimen
or sample the doctor had was in the possession of the
defendant.’f

An exception was taken to the admission of this question,
and the ruling of the Trial Judge, is relied upon on the strict
bill of exceptions, for the reason stated to the Trial Judge.

Assignment of Error #6 relates to the admission of a ques-
tion to the witness Strong (Case, pp. 61 and 62, fols. 10 and
40), as follows:

Q After Sylvester came in, what was done?

This question was addressed to a State’s witness, and sought
to elicit evidence of transactions in the absence of the defendant,
and without proof that there was a concert of action between
the defendant and the witness. The ground of objection stated
to the Trial Judge was as follows:

“I object to this question on the ground that unless
there be shown a concert of action between this bartender
and his employer and Nieberg, that they w*ere acting for
him; this evidence is incompetent and not evidential on
the question of what the character of the liquor alleged
in the indictment alleged to have been in the possession
of Nieberg, was.”

For the reasons stated to the Trial Judge, the defendant on
the strict bill of exceptions respectfully submits that there was
error in the ruling of the Trial Judge in admitting this question.

Assignment of Error #7 relates to the admission of a ques-
tion to the witness Quinn (Case, p. 69, fols. 10, 20 and 30), as
follows :

Q Now, while you were at Vesey’s place, what did you
do, what was done there?

This question was addressed to a State’s witness, and sought
to elicit evidence of transactions occurring in the absence of the
defendant. Objection was made on this ground (Case, p. 6,
fols. 10, 20 and 30), and an exception taken.

Assignments of Error Nos. 9, 10, 11 and 12 relate to the ad-
mission of Exhibits S. 3, S. 4, S. 5 and S. 6. These exhibits
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were bottles containing liquids and purported to be samples of
liquids obtained in Vesey’s saloon. The contents of the bottles
constituting the exhibits were admittedly not taken from the
possession of the defendant. There was also further affirmative
evidence on the part of the State (Case, pp. 20, 21, 22 and 23),
that the liquid which Vesey claimed the defendant brought to
him were poured and repoured into other containers from time
to time while in his possession. That whatever liquid was de-
livered to Vesey on Saturday was poured into a container se-
lected by Vesey and remained therein from Sunday until Tues-
day. . V- ., ! .-

Objection was made to the admission of the exhibits (Case,
p. 79, fols. 10 and 20), as follows:

“And on the further ground that there is evidence in
the case that whatever is alleged to have been received
from the defendant by the testimony of Vesey, is upon
the State’s case shown to have been poured into other
receptacles and repoured into receptacles, poured and
repoured by Vesey, and that there is no evidence that the
contents of the bottle now offered in evidence is in the
same condition it was at the time of the alleged delivery.”’’

An exception was taken to the ruling of the Court admitting
the exhibits and it is relied upon on the strict bill of exceptions.
The admission of these exhibits was followed by testimony of
chemists, stating the result of a chemical analysis of their con-
tents. They testified that the contents of the exhibits were
found by them to be adulterated. This testimony of chemists,
giving the result of a chemical analysis of the contents of the
exhibits objected to, was the basis upon which the State relied
or proof that the liquid alleged to have been in the possession
of the defendant was in fact adulterated. In order to bind the
defendant by this testimony, it was important that the exhibits
should in fact consist of the very substance or thing which
the defendant had in his possession. A liquid poured and re-
poured into various receptacles, none of which were sterilized,
naturally and presumably acquires properties and ingredients
IV ich may not have been in it in its original receptacle. There-
ore, it was manifestly prejudicial to the defendant to permit
evidence of the result of a chemical analysis to be shown with-
out pioof that the liquid, at the time of the analysis, was in
,re same condition as when the defendant had it in possession.
- ot only the state faii t0 prove that it was in the same
condition, but on the contrary, the affirmative evidence of the
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State was that the samples which constituted the exhibits did
not come from the original receptacle in which the defendant
is alleged to have kept the prohibited agency, but the liquid
had been poured and repoured into various receptacles, over
which the defendant had no control. Manifestly, the defendant
cannot be chargeable with the condition of the liquid after the
several repouring processes, and therefore the objection to their
admission should have been sustained.

Assignment of Error #13 relates to the admission of a ques-
tion to the witness Edel (Case, pp. 85 and 86, fols. 10, 20, 30 and
40), as follows:

Q Well, what did you find?

The ground of objection stated to the Trial Judge was as
follows :

“I object for the same reason stated in my objection
to the introduction of the exhibit.

The Court. That does not quite relate to this. Is it
your contention that these bottles and their contents,
rather, were never in the possession of Nieberg, accord-
ing to the evidence?

Mpr. Schoen. According to the evidence, that is one
ground.

Mr. Mott. Not the bottles, of course.
The Court. The contents.

Mpr. Schoen. It has not been shown to have been in
the possession of the defendant Nieberg; it has not been
shown that he kept them in his possession as alleged in
the indictment, nor that they were in his possession at this
trial and secondly, that if they ever were in his possession,
that there is no evidence that the samples are now in the
condition or were at the time Dr. Edel received them—
were in the same condition as when the defendant had
them in his possession. On the contrary, the evidence is
affirmatively in the State’s own case that they have been
put through a refilling process through other receptacles
and containers, over which the defendant had no control,
and that the samples analyzed by Dr. Edel are not bind-
ing upon the defendant in any way.”

Exception was taken to the ruling of the Trial Judge ad-
mitting the question over objection, and the reasons stated to
the Trial Judge are now relied upon on the strict bill of ex-
ceptions.
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POINT VII.
Legal evidence was excluded.

Assignments of Error Nos. 14 and 15 relate to the exclusion
of evidence.

As to Assignment of Error #14 (Case, p. 100, fol. 10).

As to Assignment #15 (Case, p. 104, fol. 30).

For these reasons, it is respectfully submitted that the judg-

ment should be reversed.
EDWARD SCHOEN,
Attorney for Plaintiff-in-Error.
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