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Judgm ent R ecord

Dew Jersey Supreme Court

Caleb T. H ubbard,
Plaintiff,

vs.

A tlantic Coast E lectric R ail­
way Company, body corporate, 

D efendant.

A tlantic Coast E lectric Railw ay Company, body cor­
porate, the defendant in this cause, was sum m oned to  answ er 2 0  
unto Caleb T . H ubbard , the plaintiff therein, in an action at 
law, upon the  following com plaint:

“ P lain tiff who resides a t B radley P ark , M onm outh 
County, S tate of N ew  Jersey, says th a t:

1. D efendant is a domestic corporation and a t the 
tim e here inafter m entioned owned and operated a trolley 
railroad  in the B orough of Avon, M onm outh County, S tate 
of New  Jersey, by running cars, propelled by electricity, 
over rails laid upon public streets of said Borough.

oU
2. O n the tw enty-fifth  day of M arch, 1916, said Caleb 

T . H ubbard , while crossing M ain S treet directly north  of 
the S hark  R iver bridge in the B orough of Avon, M onm outh 
County, N ew  Jersey, was run  down by a trolley car owned 
and operated by said defendant, and then and there  care­
lessly and negligently operated by a servant of said defend­
an t in and about its business, in th a t said defendant, th rough  
its servants and employees, headlessly and w ithout signal or 
w arning of any kind ran  into and knocked down said p lain­
tiff, a t which tim e said defendant was recklessly operating 40

Judgm ent
Record.

10
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said car and in th a t said defendant failed to  stop said car 
before the same struck  plaintiff. T h a t a t the tim e herein­
before m entioned, plaintiff was a pedestrian and was law ­
fully crossing the said street and  railroad tracks.

3. As a result of the negligence of said defendant, said 
plaintiff received a frac tu re  of one shoulder and a com pound 
frac tu re  of one leg together w ith o ther bodily injuries,

^  underw ent g reat pain and suffering, and has been perm a­
nently injured.

4. As a result of said injuries, said plaintiff has been 
forced to  pay out large sums of money fo r medical a ttend­
ance and other expenses incident to  his injuries.

P laintiff dem ands T en  T housand D ollars ($10,000) 
damages.

S T E W A R T  A. F A R R E L L ,
A ttorney  fo r P lain tiff.”

20

30

T he defendant answ ered as follows :
“ D efendant, a corporation of the S ta te  of N ew Jersey, 

w ith its principal office in A llenhurst, M onm outh County, 
N ew Jersey, says that,

1. I t  denies paragraphs 1, 2, 3 and  4.
2. T he accident set fo rth  in the com plaint was due to 

the negligence and w ant of care on the p a rt of the plaintiff, 
and was not due to, o r the  resu lt of any negligence or w ant 
of care on th e  p art of the defendant.

D U R A N D , IV IN S  & C A R T O N ,
A ttorneys of D efendan t.”

T he plaintiff replied as follow s:
“ P lain tiff denies each and every allegation in paragraph  

m arked tw o o f the answ er herein.

40
S T E W A R T  A. F A R R E L L ,

Attorney for Plaintiff.
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T his action was tried  before Judge N elson Y. D ungan, 
w ith a ju ry , a t the M onm outh County C ircuit, on January  
30th and 31st, 1917*

T he cause having been heard  and subm itted to  the  ju ry , 
the)^ re tu rned  their verdict as follows,

T he ju ry  re n d e re d ^ g e n e ra j verdict against the  defend­
an t and in favor of th^QMffndww, fo r $1500.

W hereupon it is adjudged  th a t the plaintiff recover of 
the defendant the sum  of $1500, and  his costs, w hich are  1 u 
taxed  at the sum  of $49.98, m aking in the  whole the sum 
of $ iS49-98.

Judgm ent entered M arch 2nd, 1917.

20

3 0

\



6

Caleb T . H ubbard  —  D irect 

N E W  JE R S E Y  S U P R E M E  C O U R T

M O N M O U T H  C IR C U IT

Caleb T. H ubbard,
Plaintiff,

10
vs.

A tlantic Coast E lectric R ail­
way Company,

D efendant.

Action a t Law.

Freehold, N. J., January  29, 1917.
20 ______

M R. F A R R E L L : I would like to  state fo r the purpose 
of the record th a t it is conceded by the defendant th a t the 
A tlantic Coast E lectric R ailw ay Com pany is a corporation 
of the S ta te  o f N ew  Jersey  and operates a street railw ay 
through the Borough of A von and th a t the  car in the alleged 
accident was operated by said railw ay company.

T H E  C O U R T : T h a t is adm itted in the opening argu- 
3Q m ent of counsel, th a t it was defendant's  car th a t was in the 

collision.

C A LEB  T. H U B B A R D , sw orn fo r plaintiff.

D IR E C T  E X A M IN A T IO N  BY M R. F A R R E L L :

Q. M r. H ubbard , you are the plaintiff in this action? 
A. Yes, sir.
Q. Do you rem em ber the 25th of M arch, 1916?
A. Yes, sir.40
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Caleb T . H ubbard  —  D irect

Q. W ill you state to  th e  court and ju ry  exactly w hat 
happened on th a t m orning p rio r to  the tim e you w ere h u rt ?

A. W ell, I  came down the river th a t m orning w ith 
fou r bushels of clams. M r. M egill had engaged tw o bushel 
off of m e and I m ade up my m ind I would stop th ere  on the 
bridge and sell the other tw o bushels to people com ing along. 
So I w ent down there, I landed a t K ling’s dock, th a t is ju s t 
west of the railroad  tow ards the trolley track. I  landed my 
boat there  and brought some clams up there  on the  east side 
of the trolley track  and had them  sitting  along the bridge 
fender there. I w asn’t  there  m ore than  an  hour, I  suppose, 
before I sold out the tw o bushel ex tra . I  then  w ent across 
the bridge over to the Casino and telephoned fo r M r. Megill 
to come up  a f te r  his two bushel. I  came back, and a very 
few m inutes a f te r  I  came back M r. M egill was there  a fte r 
them . W e carried  them  up and pu t them  in bags and carried  
them  across the tracks, he helped me, and  we laid them  on 
the step of the automobile, one on,each side.

Q. O ne moment, M r. H u b b a rd ; w here was the au to ­
mobile w ith reference to  the trolley tracks ?

A. T he autom obile was headed south, about half way 
between the end of the bridge fender and the bridge.

B Y  T H E  C O U R T :

Q. T he bridge fender ?
A. Yes, of the S hark  R iver bridge, the  wagon bridge. 

BY  M R. F A R R E L L :

Q. Y ou m ean half w ay betw een the e n d ------
A. As near as I  can tell about ha lf way between the 

end of the  fender and the  bridge.
Q. Y ou mean the end of the bridge and  the end of 

the  railing?
A. Yes, the  railing.

10

20

30

40

New Jersey State LlWttry ̂
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Caleb T . H ubbard  —  D irect 

BY T H E  C O U R T :

Q. W as it no rth  of the bridge or south of the bridge, 
the autom obile?

A. N orth  of the bridge.

BY M R. F A R R E L L :

^  Q. N orth  of the bridge facing south? T he autom obile
was facing south, w asn’t  it?

A. T he autom obile was facing sou th ; yes, sir.
Q. A fte r you laid the clams on  the  autom obile w hat 

did you do ?
A. W ell, he paid m e fo r th e m -------

BY  T H E  C O U R T :

2 0  Q. N ow  ju s t one m inute. H ow  a re  the tracks located
there in the m iddle of the  s tree t?  A re  there  tw o tracks 
there or one?

A. R ight there  a t the  approach of the  bridge there  is 
one track.

Q. Is it a double track  road or a  single track  road at 
th a t point ?

A. Ju s t no rth  of w here the accident happened, I should 
judge a hundred  feet, probably one hundred  and twenty-five 
feet, there  is a  switch, and from  th a t sw itch on across the

gQ bridge south there  is a single track. T h ere  is a single track  
all the way across the bridge from  th a t switch.

Q. So th a t w here the autom obile was standing there 
was a single track ?

A. Yes, sir.

BY  M R. F A R R E L L :

Q. W h at did you do a f te r  you w ere paid fo r the clams, 
M r. H ubbard?

40 A. W ell, we stood th ere  talk ing a few  m inutes, and I
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asked him when he thought he would w ant any m ore and he 
told me. “ W ell, then,” I  says, “ I  will go on up the  river.” 
So I s tarted  and came around th e  au tom obile; I  got within 
about five feet of the track , I judge, and I halted. I  halted 
and looked fo r the car coming.

Q. W hich way did you look ?
A. I looked south first.
Q. D id you see any car ?
A. I d idn’t see anything. A nd then  I looked no rth  and 

I saw a car approaching the switch.
Q. Now how fa r do you th ink was the  switch from  

the bridge there?
A. I should judge about ioo  or 125 feet.
Q. You saw the car coming from  the no rth  tow ards 

the switch ?
A. Yes, sir.
Q. H ad  it stopped at th a t tim e a t th e  switch ?
A. I halted until it did stop. I d idn’t know  w hether it 

was going on over or w hether it was going to  stop on the 
switch. They usually do stop a t the switch. B ut as soon as 
the car halted, as soon as the car stopped, I  then proceeded 
across the tracks from  the  east to  the  west.

BY T H E  C O U R T :

Q. W here did th a t car stop, on the  sw itch?
A. Stopped, yes —  ju st so the other car could —  it 

stopped on the switch or ju st a little this side of the switch.

BY M R. F A R R E L L :

Q. H ow  m any feet w ere you, about, from  the track  
when you looked south ?

A. I should judge about five feet.
Q. W h a t did you do then, M r. H ubbard?
A. I then proceeded to cross the track , and a f te r  this 

car had stopped on the switch I thought I  was safe, d idn’t 
see another car.

10

20

30

40
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Caleb T . H u b b a rd —  ̂D irect

Q. D id you hear a bell o r any kind of a signal a t tha t 
tim e?

A. No, s i r ; I  d idn’t  hear anything.
Q. D id you hear any bell a t all until you w ere struck 

by the trolley car?
A. No, sir.
Q. H ow  fa r  did you get $vhen the car struck  you?

IQ  A. W ell, I  m ust have been very  near across th e  track,
when I happened to  tu rn  my head. I don’t  know  w hat 
caused me to tu rn , bu t I  tu rned  my head and the  car was so 
close to  me th a t I  m ade an effort to get out of the way of it 
but d idn’t succeed and was struck. I m ust have dodged 
back.

Q. W hen the car struck  you did it knock you dow n?
A. Yes, sir.
Q. Tell exactly w hat happened to  you a f te r  the car 

struck you.
2Q A. W ell, it knocked m e down and it ju s t rolled me

righ t over and over like th a t (illu stra ting ) and I was well 
under the car. T here was about th a t m uch of me outside 
the running-board. (Ind icating .) T he rest of me was 
under the car. Oh, I m ust have been p re tty  well back under 
it.

Q. W hat happened then?
A. They stopped the car then and pulled me out of 

there. I don’t, know w ho it was pulled m e out, w hether it 
was the m otorm an o r M r. M egill or who it was. M r. Megill

30 was righ t there  yet and M r. M egill asked m e w here I 
w anted to go, w hether I w anted to  go hom e o r w hether I 
w anted to  go to the hospital, and I studied it over and I says, 
“ W ell, they will take me to  the hospital anyway, so I  guess 
I m ight as well go righ t from  here.”

Q. W ho took you to  the  hospital ?
A. M r. Megill.
Q. In  his autom obile?
A. Yes, sir.
Q. D id you suffer any pain a t th a t tim e ?
A. Yes, sir,40
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Q. W hat in juries did you have?
A. W ell, I had this shoulder bone broken here. ( In d i­

cating.)

BY  T H E  C O U R T  :

Q. Indicating  the righ t shoulder?
A. Yes, sir. A nd the left leg was broken off up there, 

(Ind icating .)

T H E  C O U R T  : Indicating  about th e  low er th ird , the 
junction of the m iddle and low er th ird  of the left leg.

A. I t  was broken off, both bones, and also splintered. 
T he bone was splintered above.

BY  M R. F A R R E L L  :

Q. In  addition to those in juries did you have any 
burns o r lacerations ?

A. Yes, I had a burn  here on both elbows, slightly, I 
suppose maybe as big around as a quarter, som ething like 
that, ju s t slight burns ; and then I had m ore o r less scratches 
on my face and slight bruises on my body.

Q. W hen you reached the hospital w ho attended you 
there, M r. H ubbard?

A. D r. G arrison ; th a t is, in the  first place, as soon as 
they could attend  to me a f te r  I  arrived  there, there  was 
D r. G arrison, D r. P ro u t and D r. A ckerm an, and D r. W agner 
was present.

Q. Y ou w ere im mediately put to bed, w eren’t  you?
A. N ot immediately. T hey had quite a lot of patients 

there th a t day and I was taken to the dispensary first and 
prepared  fo r bed. I was stripped and I was there  awhile, 1 
should judge a half an hour o r so, probably longer. T hen  I 
was taken up in the w ard  and put to bed and my leg was set 
in the bed.

Q. H ow  long did you rem ain a t the hospital?

10

20

30

40
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A, I was there  from  the 25th of M arch till the  8 th of 
May.

Q. A bout seven weeks and  a half ; and then  w hat did 
you do?

A. W ell, I  got perm ission to  go home. I asked D r. 
G arrison if I  could go hom e and he says, “ W ell, if you can 
walk on crutches,” he says, “ I  guess you can go all right, 

A . if you will report here,” he says, “ every eight days a t first. 
So then I w ent home.

Q. D id you report to  D r. G arrison a t the end of eight 
days ?

A. I reported, I think, every eight days, I th ink  for 
about th ree weeks —  well, th ree trips, I m e a n ; th ree  trips, 
every eight d a y s ; I  th ink it was three.

Q. W h at happened then a t the last trea tm ent you had 
according to th a t arrangem ent ?

A. W hy, a f te r  they  was ready to take the cast oif — 
2 q my leg in the m eantim e was in a p laster of P aris  cast all the 

tim e —  and a f te r  they got the cast off he says, “ I t  would 
be better fo r you to  come every day fo r awhile, so they can 
massage the leg and get those ligam ents lim bered up, so you 
can use it quicker.” I then reported  every day fo r probably 
a couple weeks a t the  hospital.

Q. A nd during  this tim e a fte r you left the hospital 
you used crutches, d idn’t you?

A. Yes, sir.
Q. W hen w ere you able to  go around w ithout the 

3 0  crutches ?
A. W hy, along about Septem ber, about the m iddle of 

Septem ber. I then had to  walk w ith a cane.
Q. Y ou used a cane a f te r  th a t?
A. Yes, sir.
Q. U p  till w hen?
A. I probably used a cane a m onth or more, six  weeks.
Q. Do you feel any pain a t the present tim e in your 

leg or in your shoulder?
A. Yes, I  d o ; a t times, not all the  t im e ; bu t a t times 

40 in storm y w eather or anything like th a t I  feel m ore or less
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pain, and I am  quite lam e in my leg. M y shoulder don 't 
bother me much, except a little  pain, bu t I  have th e  use of it 
very good. M y leg does bother me.

Q. W h at do you m ean by bothers you, M r. H ubbard  ?
A. W ell, it seems to  be weak. N ow  if I happen to 

step on a bunch or anything I flinch, I will have to  alm ost fall 
down. T here  is a crookedness there. I can’t  handle it, it 
is very crooked. I can’t  handle it like I  used to.

Q. D o you suffer from  anything else?
A. Yes, I have a ru p tu re  th a t has come on since the 

accident.
Q. A  ru p tu re?
A. Yes.
Q. D id you ever suffer p rio r to  the  accident from  a 

ru p tu re  of any sort ?
A. No, sir.
Q. H ad  you ever had  any trouble w ith your leg p rior 

to  the accident ?
A. No, sir.
Q. H ow  old are  you, M r. H ubbard?
A. Forty-eight.
Q. A re  you m arried  ?
A. Yes.
Q. Y our w ife living?
A. Yes.
Q. H ave you any children?

♦ A. Five.

T H E  C O U R T : W h at difference does th a t m ake? 
i ||l | _

M R. F A R R E L L : Well, on the question of damages, 
th a t is all, your H onor.

T H E  C O U R T : Damages, w ife and children ?

M R. F A R R E L L : H e  has children dependent on him.

10

20

30

40



Caleb T . H ubbard  —  Direct

Q. I show you this bill, M r. H ubbard , and ask you 
if you received th a t from  the hospital.

A. Yes, sir.

(B ill offered in evidence and m arked E xh ib it P i . )

BY T H E  C O U R T :

-  Q. W hat is the am ount of the hospital bill ?
A. $69.50 from  the hospital itself.

T H E  C O U R T : I t  will be received.

BY M R. F A R R E L L :

^ Q .  M r. H ubbard , how fa r did the trolley car push you 
a f te r  it struck you, if you know ?

2 q  A. W ell, I  couldn’t  say.
Q. Y ou w ere conscious a f te r  you w ere h it by the tro l­

ley car, w eren’t  you ?
A. Yes, sir.
Q. W h a t is your business, M r. H ubbard?
A. W hy, I follow digging clams and selling clams.
Q. D uring  the period in 1915 from  M ay or June until 

S ep tem ber how  m uch per day did you average from  your 
business ?

A. W ell, the previous year I ru n  from  $25 to  $30 a 
30 week during  th a t time.

Q. T h a t is y o u r  busy season, isn’t  it, M r. H ubbard? 

A. Yes, sir.
Q. H ow  m uch do you average a f te r  the  m iddle of 

Septem ber a  day ?
A. O h, about $15 a week.
Q. D id you expend any money fo r ca rfa re  and au to ­

mobile h ire, etc., to  take  you to  the hospital a f te r  you le ft the 
hospital ?

40 A. Yes, sir.
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Q. H ow  m any tim es do you th ink  you w ent to  the 
hospital a f te r  you left it?

A. W ell, I  don’t  —  I couldn’t  hard ly  say. A s I  say,
I  w ent th ere  fo r about tw o weeks every day, and  then  I 
m ade I  th ink  it was th ree  trips every eight days, the  first 
s ta rt off, I  said. So you could tell from  th a t about how 
m any trips I m ade to  th e  hospital.

C R O SS E X A M IN A T IO N  1 0

BY  M R. C A R T O N :

Q. M r. H ubbard , you say you are  engaged in the 
clam m ing business ?

A. Yes, sir.
Q. In  S hark  R iver?
A. Yes, sir.
Q. Do you live near by?
A. I  live on U nion and H illside Avenues, N eptune

City.
Q. A nd how  long have you lived in th a t vicinity ?
A. W hy, about tw o years and  a half, som ewhere 

around  th e re ; th a t is, off and  on. I  have been around — 
not righ t there  all the  time, bu t I  have been around there  fo r 
the last tw enty-tw o o r tw enty-three years.

Q. A nd have you been fam iliar w ith the location of 
the streets and the S hark  R iver bridge and  the line of the 
trolley tracks during  all th a t tim e ?

A . Yes, sir.
Q. A nd on the day in question I  th ink  you stated  you 

had got about fo u r bushels o f clams and w ere selling them  
on the  east side o f the road  ?

A . O n the  east side of the t r a c k ; yes, sir.
Q. W here  is the  track  located there, on the  east o r the 

w est side of the  road  ?
A. I t  is on the  w est side of the street and the road.
Q. Y our place th a t you had taken up was ju s t no rth  

of the S hark  R iver bridge on the  east side o f the  road?

20

30

40
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Caleb T . H ubbard  —  Cross

A. O n the  east side o f the railroad  but not on the east 
side of the  wagon road.

Q. U p  on the east side of the railroad ?
A. T h a t is right.
Q. T he east side of the trolley track?
A. Yes, sir.
Q. O n the w est side of the road o r street ?
A. Yes, sir.
Q. T h a t place w here you w ere stationed, is th a t used 

by wagons and autom obiles going over the bridge ?
A. W ell, it is out in the road, but there  is a  sidewalk 

there  on the approach to  the bridge. Y ou know there  is a 
sidewalk over the bridge and  th ere  is also a sidewalk there 
alongside the  trolley track  w here I was standing w ith these 
clams.

Q. A nd th a t is w here you had taken up your station 
th a t day? Y ou had sold tw o bushels, you say, and then 

„„  engaged to  sell the  o ther tw o to  M r. M egill?
. A. Yes.

Q. A nd you had  been there  about an  hour?
A. I  was there  som ewhere around that.
Q. A nd I  suppose you had observed the  trolley cars 

going back and fo rth  by you ?
A. Yes, sir.
Q. A nd very close to  w here you w ere standing they 

w ere going ?
A . Yes, s i r ; well, w ithin five o r six  feet from  w here 

3Q I was standing.
Q. They w ere going all during  th a t hou r w ithin five or 

six  feet w ithin w here you w ere standing?
A. Yes.
Q. A nd you knew  the track  was there  ?

, A . Certainly.
Q. Ju s t w here did M r. M egill’s autom obile stand ?
A. I t  stood about ha lf way from  the  end of the bridge 

railing of the bridge, headed south, hadn’t  tu rned  around 
4 0  yet. Y ou see he came from  A sbury P ark .
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BY  T H E  C O U R T :

Q. W ere  you loading the clams in the righ t o r the left 
hand side of the car ?

A. W hy, let me see. I f  I am  not m istaken we loaded 
them  one on each side of the step. H e  didn’t w ant to put 
them  on the inside of the  car on account of the wet, w etting 
the car inside, and he had them  in tw o bags, a bushel in each 
b a g ; and I am  not positive w hether we loaded one on each 
side of the car o r w hether we loaded them  both on the  same 
side B ut I  am  pre tty  sure  th a t we loaded them  one on one 
side and one on the other, the bags on the  step. B ut when 
we w ere talking before I  started  across the track  we were 
on the east side of his car.

Q. W hich would be the left hand side of it ?
A. W hich would be the left hand side going south, yes.

BY M R. C A R T O N : '

Q. T h a t would be the off side from  the track?
A. I don’t  know anything about the  off side, but I 

know righ t and left.
Q. W ell, the  fu rthest aw ay from  the track. I t  was the 

side o f the car fu rthest aw ay from  the track, w asn’t  it ?
A. Yes, sir.
Q. A nd your best recollection is th a t you loaded a 

bushel on each step on the side of the  car?
A. I  am  p re tty  near su re  th a t is the way we loaded 

them , because as I say, when I started  to  go back across the 
track  around the car I was on the  east side of the car.

Q. H ad  you been standing in fro n t of the car?
A. In  fro n t of his autom obile?
Q. Yes.
A. No, we w ere on the side. H e  was in the car, sit­

ting in the car, when I was talk ing to him.
Q. A nd did M r. M egill then get in his autom obile?
A. H e  was in.
Q. H e  was in all the  tim e ?
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A. N ot all the time, no.
Q. W ell, I  mean a f te r  you had  gotten the clams in. 
A. Yes, sir.
Q. A nd did he s ta rt his engine in the  autom obile?
A. H e  had started  his engine; yes, sir.
Q. W hile you w ere there  talk ing w ith him  ?
A. W ell, ju s t as I le ft him, before I  got back to  the 

-ĵ q  track  he had started  his engine.
Q. Y ou heard  the autom obile engine going?
A. Yes, sir.
Q. H e  was standing, though, he hadn’t started  his car

yet?
A. H ad n ’t started  the  car yet, no.
Q. T hen  you started  to go around the  back of th e  car 

to go no rth ?
A. I started  no rth  around the car.
Q. O n the east side of this automobile, and then you 

2 0  approached the trolley track ?
A. Yes, sir.
O. A nd I understood you to  say you w ere only about 

five feet from  the track  and you looked south?
A. Yes, sir.
Q. D id you see any car com ing?
A. No, sir.
O. Ju s t describe how  you looked w hen you were 

within five feet of the track.
A. W ell, I looked south, I  d idn’t  see any car. I  ju st 

30 tu rned  and looked no rth  and I saw  a car approaching the 
sw itch ; and I kept my eye on th a t car.

Q. U ntil it stopped?
A. U ntil it stopped, and then I proceeded across the 

track.
Q. Then you went across the track  ?
A . Yes, sir.
O. H ow  near th e  end of the switch was th is ca r north  

th a t you w ere looking at, how  fa r was it from  th e  point 
40 w here it stopped w hen you first saw  it ?
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A. W ell, I  couldn’t  say. I t  w asn’t long in motion, I 
know, before I seen it stop. I  couldn’t tell ju s t how  fa r  it 
was from  the switch w hen I saw  it was com ing tow ards the 
switch, and it w asn’t  in m otion long before it stopped. As 
soon as it stopped I started  to go across. I seen it w asn’t 
com ing on.

BY THE COURT:

Q. Stopped before it reached the point of the switch ?
A. Yes, so the other car could pass, I  suppose, fa r 

enough.

BY MR. CARTON r

Q. T h at is w hat th a t southbound car stopped there  
for, I suppose, so the northbound car could pass it?

A. Sure. I t  is a single track.
Q. Then you started  across the track  and how  fa r  did 

you say you had gotten over befo re  you saw the northbound 
car th a t struck  you ?

A. W ell, it was all done so quick I  couldn’t tell you 
how fa r  I  was across, but I  m ust have been p re tty  well across 
w hen I tu rned  my head fo r some cause or o ther, I don’t 
know w hether I heard  som ething o r w hat. B ut I tu rned  my 
head, I  know, like that, and this ca r was so close to  me th a t 
I  tried  to get out of the  way, I m ust have dodged back ; i 
dodged back to  the east side again. T he fender of the ru n ­
n in g -b o ard —  the fender hit me, knocked me down, and  I 
w ent underneath  the running-board. I  was under the car, 
about th a t m uch of me was out from  under the car. ( In d i­
cating.)

Q. Do you know  w hich side o f the fro n t o f the car 
struck  you, w hether on the east side o r the  w est side th a t 
did it?

A. T h a t I  couldn’t  say.
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Q. Is  it your best judgm ent th a t you started  to  go 
across and th a t you heard  this noise or saw  something, then 
you stepped 'back  again?

A. I th ink th a t m ust have been —  th a t m ust have been 
the way of i t ; yes, sir. I  dodged back, I  suppose.

Q. Y ou are  ju s t a little in doubt about it at this tim e ?
A. In  doubt about w hat ?
Q. In  doubt about w hether you had  started  to go 

across w hen you heard  the noise or saw the object, th a t you 
stepped back again to  get out of the way of it. A ren ’t  you 
a little in doubt as to w hether th a t is w hat happened or not ?

A. As I  say, I w ent across and I m ust have been pretty  
well across, because it don’t  take long to  cross a single track. 
A nd I tu rned  m y head, I saw the car, bu t it was so close to 
me th a t I  couldn’t  get out of the way of it, and I jum ped 
back. O f course I  d idn’t have m uch tim e to  decide which 
way to  jum p, w hether fo rw ard  or backw ard, and I jum ped 

2 q  backw ards.
Q. Y ou w ere going fo rw ard  on an  o rd inary  walk, I 

suppose ?
A. Yes, sir.
Q. A nd it struck you then th a t you could retrace your 

steps and get back and  avoid the accident be tter than  go 
ahead ?

A. I d idn’t  have tim e to  re trace any steps or anything. 
I t  was all done as quick as that. (Illu stra ting .)

Q. W ell, you did attem pt to get back, d idn’t  you ?
80 A. I  th ink so ; because it was on the  east side of the 

car, I think, th a t struck  me, o r else I would have w ent clear 
underneath  the car.

Q. W ell, th a t would be a conclusion. D on’t you know 
m ore positively, M r. H ubbard , ju s t w hat you did do there  at 
th a t tim e?

A. I have told all th a t I know  about it.
Q. W ell, you have told us th a t you th ink  you did so 

and so and th a t you m ust have done so and so.
4 0  A. I  am  not positive about i t ; no, sir.
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Q. A nd your best recollection is it was the east side 
of the car th a t struck  you ?

M R. F A R R E L L : I object. I t  has already been an ­
swered. H e  has gone over it.

(O bjection  overruled.)

(Q uestion  repeated.) ^

A. Yes, sir.
Q. Now, M r. H ubbard , do you recall how you fell 

a f te r being struck?
A. Yes, s ir ;  I  fell aw ay from  the car.
Q. T ow ards the east side?
A. I fell righ t —  well, I  fell aw ay from  the car. I 

don’t know, couldn’t say w hether I  w ent tow ards the east 
side or the west side or how  I fell, bu t I fell aw ay from  the ^ q  
car, so th a t the fender passed over me.

BY  T H E  C O U R T :

Q. Y ou m ean tow ards the  no rth ?
A. Yes, sir.
Q. Y ou fell tow ards the no rth ?
A. Yes, s ir ;  the  car was com ing from  the south and I 

fell aw ay tow ards the north.
30

BY M R. C A R T O N :

Q. T ow ards the roadw ay?
A. W ell, I couldn’t say w hether it was tow ards the 

roadw ay o r not.
Q. W ith  respect to  the track , did you fall tow ards the 

rail or tow ards the roadw ay east of the ra il?
A. W ell, I  m ust have fe l l------
Q. D on’t you know, M r. H ubbard?
A. W ell, I fell about on the track. 40
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Q. O n the m ost easterly  ra il?
A. T he east side of the  track, yes, sir.
Q. T he m ost easterly  ra il?
A. O r as I  say, if the wheels had passed over me as I 

laid th e re ------
Q. Now, M r. H ubbard , I  haven’t  asked you to  any 

m ore than  answ er m y question. Do you say th a t you fell 
east of the east rail or on the east ra il?

A. I fell ju st on the inside of the east rail.
Q. W h at do you mean by the inside, the  east or the 

west of the rail ?
A. X mean west of the east rail.
Q. A nd fell tow ards the stree t?
A. W h at is th a t?
Q. Fell tow ards the street, tow ards the roadw ay, fell 

over tow ard the roadw ay?
A. No, I fell north . I told you before I fell north.
Q. T he car was going no rth  ?
A. W ell, I  fell north.
Q. Y ou fell no rth ?
A. Yes.
Q. A nd when you fell you w ere east of the east ra il?  
A. No, s ir ;  west of the east rail.
Q. W ell, now, are  you sure  about th a t?
A. Yes, sir.
Q. T hen you fell between the tw o rails of the track?  
A. Yes, bu t not in the middle, not exactly in the 

middle.
Q. You fell ju st inside the east rail, ju s t w est?
A. Yes.

BY T H E  C O U R T  :

Q. W hat do you mean, M r. H ubbard? I understood 
you to say th a t if the wheels had come on it would have 
passed by over the place which you indicated about on the 
west line. W h a t do you m ean by th a t?

A. W ell, I  mean if the car had —  if they hadn’t  got40
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the car stopped, if the wheels had passed over me it would 
have come over about here, (ind icating) to  indicate about 
Kow I la id ; in fact, how  fa r I  was under the car.

Q. Ind icating  about the w aist?
A. A bout here. (Ind icating .)
A. Yes, s ir ;  because there  was about th a t m uch of 

m e ----- -
Q. D o you mean th a t th a t portion of you r body was 

no rth  of the car o r east of the car, w hich?
A. W ell, I  don’t understand  you exactly. Oh, east 

of the  car, this portion from  here up was east of the car.
Q. Indicating  the w aist line. F rom  the  w aist up 

would be east of the car.
A. Y our H onor understands th a t w here the wheels 

are there  is a running-board  projects over quite a  ways 
from  the wheels. W ell, as I  say, th ere  was about th a t m uch 
of me there, now  the same as the wheels would h it me here.

Q. Indicating  about the  height of the arm pits?
A. Yes, s ir ;  outside the running-board. B ut the 

wheels are  inside the running-board  yet, m ay be a foot, I 
don’t know exactly how  far.

BY  M R. C A R T O N :

Q. So I understand  from  this, M r. H ubbard , th a t if 
the car had gone on and had  not stopped, th a t the wheels 
would have gone over you ?

A. M ost assured ly ; I was righ t on the  track.
Q. You w ere w ithin the  line w here the wheels would 

have gone over you ?
A. Yes, sir.
Q. A nd do you recall ju s t w here you w ere under the , 

car when the car actually had stopped?
A. Ju s t w here —  well, no, not exactly, but I m ust 

have been. I was p re tty  well back tow ards the wheels, but 
I w ouldn’t try  to describe ju s t exactly w here I  was, because 
I  was excited and h u rt p re tty  bad, you k n o w ; and  you
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w ouldn’t  look much to see w here you w ere a f te r  you got 
out, you  would th ink of getting out.

Q. W ell, the  wheels hadn’t  reached you, anyhow ?
A. No, the wheels hadn’t reached me.
Q. W as any one there  w ith you th a t day outside of 

M r. M egill?
A. Yes, there  was a m an w ith me bu t he d idn’t  come 

up at all, he stayed righ t in th e  boat, and he d idn’t  know 
anything about the accident. H e told me he never even 
heard  a c a r ------

Q. I  haven’t asked you that. I  asked you if anybody 
was w ith you.

A. Yes, he was w ith me, bu t he d idn’t come up. H e 
stayed in the boat.

Q. Y ou say th a t in M arch, the  spring of the year, you 
m ade from  $25 to $30 a week in your business ?

A. No, s ir ;  I d idn’t say that.
Q. W hat did you say?
A. I said from  the m iddle of June till Labor Day.
Q. T h a t is w hat you said o r m eant when you m ade the 

statem ent as to  $25 o r $30 a week, to  s ta rt from  June?
A. I said I m ade tha t from  the  m iddle of June till 

Labor Day.
Q. A nd th a t is the period th a t you described as the 

busy season?
' A. Yes, s ir ;  but I would like to  state —

Q. W ell, your counsel will give you an opportunity  
to state w hatever you w ant to state. M r. H ubbard , you have 
re ferred  som ething to  a ru p tu re  having recently developed.

A. Yes, s ir ;  I never had a ru p tu re  before.
Q. W hen did th a t happen?
A. I commenced to notice it righ t around a f te r  I  com­

menced to  w alk around on crutches.
Q. A nd when was th a t ?
A. T h a t was a f te r  I came back from  the hospital. I 

came aw ay from  the  hospital the 8 th of May.
Q. A nd did you tell your counsel when you w ere de­

scribing your in juries to him  th a t you had been ru p tu red?
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A. Yes, sir.
Q. W hat else do you do in addition to  w orking in the 

river, M r. H ubbard?  A ny other occupation?
A. W hy, ju s t laboring work. O f course, as I  say, 

from  the m iddle o f June  until L abor day, I always follow 
the river, always w ork in the r iv e r ; but a t tim es outside of 
tha t I  have w orked around, laboring w ork, everything I 
can get to  do. , , v ’

Q. A nd in the river, the  clam m ing business, w hat do ^  
you do, rake those clams out of the  river, then pu t them  in 
baskets ?

A. W e dig them. T he soft clams we dig w ith a shovel 
and a hoe, then I have a car, have cars in the river, and  we 
pu t them  in the  w ater until we get a chance to  sell them , 
keep them  fresh.

Q. H ow  do you take them  out of these cars ? W hat 
do you put them  in w hen you deliver them ?

A. I sell wholesale to  dealers and they come righ t 20 
there to the shore and get them. W e simply put them  in 
the boat and bring them  ashore to  dealers and sell them  
wholesale.

Q. W hat do you pu t them  in, barrels?
A. P u t them  in baskets, and sometimes pu t them  right 

in the boat and when we get ashore pu t them  in their b as­
kets. I  sell wholesale mostly, hard ly  ever sell any retail.

Q. W hat sort of baskets do you put them  in, bushel 
baskets ?

A. Sometimes bushel baskets, sometimes half bushel 30 
baskets.

Q. F rom  the boat to  the ca r?  W h at do you m ean?
A. O r to  the p arty  who buys them . M r. M egill had a 

car. W e take them  from  the boat to  the  wagon or car or 
w hatever it i$.

Q. In  those baskets?
A. In  the baskets, yes.

BY T H E  C O U R T :
40
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Q. D o you have anybody help you, M r. H ubbard?
A. Nobody helped m e th a t day.
Q. No, but usually I mean during  this busy season.
A. Yes, s ir ;  m y son.
Q. H ow  old is he?
A. N ineteen years old.
Q. You pay him no com pensation, I suppose? Do you

^  pay him anything?
A. Oh, yes, I give him  w hatever I can afford to  give 

him. O f course th ere  is som ething com ing to  me fo r board. 
H e is a man, alm ost, and w hatever I feel th a t I can afford 
to  give him  I give him.

Q. H ow  m uch does th a t average ?
A. Oh, I don’t know, fou r o r five dollars a  week, 

probably. I t  is according, as I say, if I am  doing p re tty  
good I give him  more.

2 q  BY M R. C A R T O N  :

Q. Did your son continue the boat business during 
your illness last sum m er, the  clam m ing business?

A. No, sir.

R E D IR E C T  E X A M IN A T IO N  

BY M R. F A R R E L L :

80 Q  M r. H ubbard , in crossing from  K ling’s dock to
the road itself is there any other place you can cross than  
righ t here?

(O bjected  to .)

T H E  C O U R T : W h at is the objection?

MR.. C A R T O N : I t  seems to be an om itted question. 
I t  is not m aterial w hether th ere  is any other place o r not.

40 I don’t see the  m ateriality  of it,
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T H E  C O U R T : W hat do you th ink the  materiality of 
it is ?

M R. F A R R E L L : O n the ground, your H onor, to show 
th a t this is a regular crossing. T h a t seems to  be denied here.

T H E  C O U R T : I f  the track  was in the  righ t of way, 
if it is in the roadw ay, he had a righ t to go in any p a rt of 
the road, d idn’t he, a righ t to  use any p a rt of the  road? 
I th ink it is im m aterial. T he objection will be sustained.

E D W A R D  J. M E G IL L , sw orn fo r plaintiff.

D IR E C T  E X A M IN A T IO N  B Y  M R. F A R R E L L :

Q. M r. Megill, do you rem em ber the day on which oa 
M r. H ubbard  was h u rt?

A. Yes, sir.
Q. W ill you state w hat you did ju s t p rio r to  the 

accident ?
A. W ell, he called me on the telephone and said he 

had a couple of bushels o f clams fo r me, and I guess I  told 
him I would be down there  in a half hour o r som ething like 
that, an  hour, and so I  drove down to the end of the bridge, 
the no rth  e n d ; I  drove ju s t as close up as I could drive, so 
I would be well on the road. T h a t would be righ t in fron t 30 
of the I should th ink th a t would be w here you would 
walk across the b r id g e ; there is path  across it, and I was 
well to the right, and that would give anybody a chance to 
go by.

BY T H E  C O U R T :

Q. Is th a t in the B orough of A von?
A. Yes, I guess so. I am  not sure but I  should say

so. 40
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BY  M R. F A R R E L L :

Q. Y ou parked your autom obile ju s t no rth  of the 
bridge proper, did you?

A. Yes, sir.
Q. Alongside of the  railing, is th a t correct?
A. Yes, sir.
Q. H ow  does the railing run?
A. W ell, it runs —  let’s s e e ; coming in this way it 

runs —  it is a down grade there  a little, you know.
Q. H ow  does it run  from  the bridge?
A. F rom  the  bridge I should say around 25 feet.
Q. R uns parallel w ith the  trolley tracks ?
A. N o rth  and south.
Q. A nd how  fa r  east of the trolley tracks would you 

say the railing was ?
A. W ell, the  rail is not very fa r  east of the trolley 

tracks. I  should say around tw o feet. T h a t is as near as 
I can judge.

Q. N ow  will you state exactly w hat M r. H ubbard  did 
as fa r as you saw on th a t particu lar occasion?

A. Well,, we had been around there, I  guess we had 
been around there  ten or fifteen m inutes and we had  loaded 
the clams, I th ink it was tw o bushel, and put one bag on one 
side of the car, on the running-board, and one on the o ther 
side of the c a r; and we talked a few  m inutes about one 
trad e  or another, he generally does ask me about when T 
would w ant some clams, and I th ink  I  stai ted the car some­
tim e in the mean tim e there, ju s t w hen I don’t  know. I  had 
to  crank it.

BY T H E  C O U R T :

Q. O n which side of the  autom obile was M r. H ubbard  
when he was talk ing w ith you ?

A. I  th ink when we finished, we h ad 'b een  w orking 
around —  I th ink we had been across the  road, I  don’t 

40 remem ber, looking at an old boat, I don’t  know  w hether
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he had, bu t I know  I had. B ut I  th ink  he was on the east 
side of my car, and m y car was headed south.

Q. W ere you in the  car a t th a t tim e o r standing there?
A. W ell, I had been talking w ith him  outside and 

inside both, fo r I  know I talked to  him  —  a f te r  I  got in I 
sat down, I th ink he started  to  go aw ay, and  m y ca r was 
running and I was looking around fo r m y son, who was 
w ith me.

10
BY  M R. F A R R E L L :

Q. Y ou got into the  autom obile and  M r. H ubbard
left?

A. Yes.
Q. In  w hat direction did M r. H ubbard  w alk?
A. H e  w ent north.
Q. T ow ards the track ?
A. W ell, th a t would be tow ards A sbury. ^ m

Q. W h at did you do then a f te r  he left the autom obile?
A. W ell, I guess I was w histling and looking around 

fo r m y boy to  get in the car w ith me. H e  was over fooling 
around am ong those old boats across on the o ther side of 
the road.

Q. Ju s t s tate w hat you saw a f te r  that.
A. W ell, I  was looking n o rth ; I  looked n o rth ; finally 

I tu rned  around anyw ay and  I  saw  M r. H ubbard , he walks 
right down this —  m ostly behind me then it would be. W ell,
I looked around and first, I  guess he looked south first, and QQ 
I don’t  know  w hether he saw  the car o r not, bu t I  did.

Q. Y ou saw the car coming across th e  bridge?
A. Yes, sir.
Q. A nd  how  fa r d istant was the car from  you w hen 

you first saw  it?
A. Oh, let’s see. I  should say fifteen o r tw enty  yards 

when I  first saw  it.
Q. I t  was on the bridge itself ?
A . O h, yes.
Q. A nd did you look to  see w here M r. H ubbard  w as ? 40
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A. Yes, and then I th ink he was righ t behind me, 
m ostly behind me, see ? A nd then, when I would he looking 
around, p re tty  soon the  car was righ t opposite m e and still 
he hadn’t got to  the crossing yet.

Q. T hen sta te  w hat you saw.
A. W ell, he steps on the track , th a t is all.
Q. A nd the car struck him  ?
A. Yes, sir.
Q. A bout how fa r  over the track  was he when the car 

struck him, as you rem em ber?
A. W ell, as near as I  can tell you I couldn’t see him  

when he was struck, so he m ust have been p re tty  close to the 
east side of the track.

Q. Now  when you w ere sitting in the autom obile and 
the car was coming across the bridge did you hear any bell ?

A. No, sir.
Q. O r gong?
A. D idn’t hear anything th a t I rem em ber o f ; no, sir.
Q. D id you hear any bell at any tim e before the trolley 

car struck M r. H ubbard?
A. No, sir.
Q. T he car in coming across the bridge a t one tim e 

was righ t alongside of you, w asn’t it ?
A. Yes, sir.
Q. W ith in ------
A. T hree o r fou r feet, fo u r feet, maybe.
Q. Y ou w ere sitting in the autom obile w hen you first 

observed the car com ing?
A. Yes, sir.
Q. T h a t was som ewhat up in the air, w asn’t  it ?
A. T he car o r m e ?
Q. No, your autom obile, your seat.
A. W ell, s u re ; it is a  runabout.
Q. Y ou could see righ t over the railing, couldn’t  you?
A. Yes, s ir ;  I  could see over the  railing.
Q. A t the point w here M r. H ubbard  was crossing the 

trolley track  have you ever seen any one else cross there?
A. Oh, yes, crossed there  m any a tim e myself.40
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M any tim es yourse lf?
A. Yes, hundreds of them.
Q. You have seen M r. H ubbard  cross there m any

times ?
A. W ell, I don’t  know th a t I have seen him  so m any

times.
Q. Y ou have seen him  ?
A. Yes, sure.
Q- Is  there  any o ther crossing from  the road itself to

the w est to  get to  the river ?
A. No, s ir ;  you would have to  cross the track . O f

course you can go ju s t as fa r no rth  as you w ant to  to  get 
across, but ju st as soon as you get to  the end of th a t rail 
there  is a track  th a t everybody has to  cross.

Q. T here is a telegraph pole a t the end o f the railing, 
isn’t there?

A. W ell, really I  don’t know.

BY  T H E  C O U R T : 2 0

Q. H ow  high is the railing over the bridge, M r. M e-
gill?

A. W ell, I  should —  the railing, w hat we are  speaking 
about on the end there?

Q. Yes.
A. I should th ink th a t would be about fou r o r five 

feet, as near as I can rem em ber. Y ou see I  don’t  know 
exactly. , 30

Q. A nd the trolley there  over th a t bridge runs be­
tw een two rails, does it no t?

A . S p a n s ; yes, sir.
Q. N ow  how high are  those handrails as it goes across 

the bridge?'
A. I  don’t  know, sir.

B Y  M R. F A R R E L L :

Q. A re  those spans higher than  your head ? 40
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A. O h, you mean the bridge spans ?
Q. Yes.
A. O h, yes, they would be higher than  your head. B ut 

this particu lar railing th a t we a re  speaking about down on 
the end of the bridge, th a t is not as high as t h a t ; th a t is low 
dow n; about as high, I judge, up there  fo u r o r five feet.

Q. Now  the road th a t runs from  the bridge itself down 
to  the end of the  railing is on a down grade, isn’t  it ?

A. Yes, s ir ;  a  slant.

C R O SS E X A M IN A T IO N  

BY M R. C A R T O N :

20

30

Q. M r. Megill, you say you w ere there  about ten  or 
fifteen m inutes w ith M r. H ubbard?

A. I  guess about th a t tim e in all, as near as I rem em ­
ber.

Q. A nd your boy was w ith you?
A. Yes, sir.
Q. A nd you say you had been over on the east side of 

the road?
A. I  th ink  I h a d ; yes, sir.
Q. W h at sort of car did you have?
A. I  had a Cole runabout.
Q. A  top on it?
A. Yes, sir.
Q. W h a t sort of a top?
A. W ell, ju s t an o rd inary  runabout top.
Q. Glass o r curta ins ?
A. W ell, it had  curtains but had  glass in them .
Q. A nd your car was stopped ju s t no rth  of the bridge 

and was facing south?
A. Yes, sir.
Q. A nd you w ere sitting  in the ca r a t th e  tim e this 

accident happened?
A. A t the  tim e the accident hap p en ed ; yes, sir.40
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Q. A nd you say you w ere concerned about your boy, 
listening fo r him  or calling to h im ?

A. Yes, th a t was w hat kept me w aiting so long.
Q. A nd he was over on the east side o f the road?
A. I guess he was. I  really don’t know w here he was.
Q. N ow  you say a f te r  you had finished w ith M r. H ub­

bard, M r. H ubbard  was then on the east side o f your car 
and started  no rth ?

A. Yes, sir.
Q. Y our engine was running a t th a t tim e?
A. Yes. W ell, I don’t know  w hether I had started  it 

ju s t th en ; I m ust have. I couldn’t rem em ber ju s t exactly. 
I  know I was sitting in the  car w ith the engine running  when 
this accident happened, because I was looking around  w ait­
ing fo r my son to  get in or the chances a re  I would have been 
away.

Q. W ere you looking out on the  east side or the  west 
side?

A. B oth sides and back.
Q. B oth sides and back?
A. Yes, because I  have to  look w here I would tu rn  

around, but I remem ber.
Q. A nd when M r. H ubbard  got by your car did he 

continue going no rth  fa r or did he im m ediately tu rn  west ?
A. No, he had to go no rth  a little fu r th e r  to get 

around this railing.
Q. T o get around this railing?
A. Yes.

10

20

30

BY T H E  C O U R T :

Q. D id he go around the end o f the railing? 
A. Yes, sir.
Q. T he no rth  end o f it?
A. Yes, sir.

BY  M R. C A R T O N : 40
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Q. A nd that is a fact, th a t you say th a t is fou r o r five 
feet high, th a t railing?

A. W ell, I should say about that. I  w ouldn’t  say th a t 
is ju s t right.

Q. A nd a f te r he got to  the end of the  railing w hat 
course did he then take ?

A. H e  w ent west.
Q. W ent w est?
A. Yes.
Q. A cross the track?
A. Yes.
Q. Now you say you saw him  a t th a t point?
A. Yes, sir.
Q. Y ou say you saw him  looking south?
A. Saw him  looking south and looking north  both.
Q. Y ou don’t  know w hether he saw the  car o r not ?
A. No, s ir ;  I  don’t.
Q. Y ou say you did see it?
A. I  saw the car coming across the b ridge; yes, sir. 
Q. W h at attracted  your attention to  the  car ?
A. W ell, I  don’t  know unless I happened to see it. 

I am  sitting righ t h e re ; here has got to  come the car right 
down here, close righ t by me. Y ou see about fou r or five 
feet I would be from  the car. (Ind icating .)

Q. D id you see it before it got up opposite you?
A. Yes, sir.
Q. D id you hear it?
A. I don’t  th ink so. I couldn’t remem ber. I couldn’t

say.
Q. Y our engine in your autom obile was going a t th a t 

tim e?
A. Yes, s ir ;  it was running.
Q. Y ou didn’t hear any bell ringing?
A. No, s ir ;  I  d idn’t.
Q. A nd did you observe the car com ing from  the 

north  about th a t tim e ?
A. I don’t th ink I did.
Q. D idn’t  see th a t a t all ?40
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A. I don’t remem ber. I don’t rem em ber anything 
about th a t car.

Q. Y ou did observe th a t a f te r the accident there  was 
a car standing there ?

A. Yes, sir.
Q. T here is a slight curve of the track  to  the east 

a f te r it gets over the end of the bridge, is there  no t ?
A. I  believe there  i s ; yes, sir.
Q. D id you call to  M r. H ubbard  when you observed 

his danger?
A. I  don’t know w hether —  I couldn’t  say. I don’t 

th ink I did.
Q. T he fact is did you call to him  yourself ?
A. No, I don’t th ink so. I don’t rem em ber of it.
Q. W hy didn’t you?
A. W ell, I  don’t  know  why. I don’t  th ink I did.

W ell, I  m ight have hallooed at him  f I  m ight have hallooed 
a t him, bu t I couldn’t say. • 2 0

Q. D id you th ink he could get out of the way or was 
going to get in the way of the  ca r?

A. W ell, when I first saw  him  I d idn’t  th ink  —  when 
he was about —  I don’t know, about in the sam e distance 
from  the track  as I  would be, you see, w alking down this 
walk, and then the car was bending this way, m aybe th a t 
was the reason he couldn’t see it. I  was up h igher than  he 
was, I could look over, and then this track  comes down tu rn ­
ing this way. T h a t is the only reason I could ever account 
he couldn’t  see the car, because I could see it plain as day. 30

Q. D o you know  he couldn’t  see the car?
A. No, I don’t know w hether he could o r not. B ut 

th a t is the only reason th a t I  can see th a t he couldn’t  see it.
Q. D id you th ink a t th a t tim e th a t he couldn’t see the

car?
A. No, I  d idn’t th ink  anything about it.
Q. Y ou d idn’t call to  him ?
A. No, s ir ;  not as I  remem ber. A s I  say, I  m ight 

have hallooed. I don’t know w hether I  hallooed or m ade 
any effort. I  know  I was righ t there  p re tty  quick, bu t I  40
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don’t know w hat way I got there, bu t I know  I was there  and 
helped to  pull him  out from  under the  car.

Q. W hen H ubbard  left, a f te r  he was talk ing w ith you 
and a fte r he proceeded north, did he take a short tu rn  west 
to  go across the track  ?

A. W ell, he had to go about fifteen feet, I should say. 
Q. N orth?
A. N orth  before he could get to  the  end of this railing.

10
BY T H E  C O U R T :

)
Q. H ow  fa r?
A. I should say around fifteen feet from  me.

4
BY M R. C A R T O N :

Q. A nd then he tu rned  directly w here, across the

20 track?
A. Yes, sir.
Q. A nd how fa r is it, about, from  the  end of this 

railroad w here H ubbard  w ent across from  the  end o f th a t 
bridge proper, the wagon and trolley bridge?

A. W ell, I don’t  know. I t  m ay be. I  couldn’t  tell 
you. I suppose 25 or 30 fee t; and th a t m ay be too short. 
I don’t know about that. I  am  ju st guessing a t th a t distance.

Q. A nd this rail th a t you have re fe rred  to  extends all 
the way from  the end of the  bridge no rth  to  this point w here 

80 H ubbard  w ent around?
A. I th ink it d o es ; yes, sir.

BY  T H E  C O U R T :

Q. W h at kind of a  ra il is th a t ?
A. I f  I rem em ber right, it is ju s t an ord inary  fence 

rail, like you would see anyw here along the  road, to  protect 
a car from  going off.

Q. Ju s t one rail on the top?40
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A. O ne rail on top and then I think there  is another 
on the side, like that.

Q. Ju st tw o rails?
A. I th ink it is like that. T h a t is the way it conies to 

me in m y mind.
Q. M r. Megill, do I understand th a t the  rea r of your 

autom obile was about 15 feet from  the no rth  end of th a t 
fence or ra il?  - q

A. Yes, s ir ;  from  the no rth  end. I t  m ight be ju s t a 
little fu rth e r than  that. I f  I should say any I should say 
fu rther, but tha t is as near as I can put it.

Q. A nd M r. H ubbard  was w alking directly no rth?
A. Yes, sir.
Q. N ow  which way was he facing a t the tim e you say 

the trolley car was opposite your autom obile?
A. W hich way was he facing a t the  tim e the trolley 

car was opposite my autom obile?
Q. Y es; was he still facing north  or did he then tu rn  2 Q 

tow ards the w est?
A. I think he had about m ade the tu rn , ju st about to

turn .

R E D IR E C T  E X A M IN A T IO N  

BY M R. F A R R E L L :

Q. M r. Megill, this ra iling you speak of had upright 
posts in it, d idn’t it?

A. Oh, yes. 30
Q. All the way up to  the bridge?
A. I suppose it d id ; yes, sir.
Q. A bout how fast was the car going w hen it went 

by you ?
A. I t  w asn’t going very fast.
Q. A bout how fast?
A. W ell, I don’t know. I should say five o r eight 

miles an hour.
Q. A nd when it struck  M r. H ubbard  how fast was it 

going, had it slowed down any? 40
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A. W ell, really I don’t know that. I couldn’t  say 
w hether it went any slow er —  yes, I reckon it would a t tha t 
time.

Q. Going about five miles an  hour ?
A. I  should say that. I know the car was going slow
Q. A bout how m any feet was M r. H ubbard  from  the 

track  when he looked fo r the car from  the south ?
A. I should say he was about fou r feet, som ewhere 

around there.

BY T H E  C O U R T  :

20

Q. A nd w here was he?
A. W hen he looked, why, he was righ t by the e n d ------
Q. N ot w here he would be but w here was he?
A. A t the end of the railing.
Q. H e had gotten to the end of the railing when you 

saw him look south?
A. Yes, sir.

BY M R. F A R R E L L :

Q. You are  under subpoena, a ren ’t you, M r. M egill? 
A. Yes, sir.

30
M R. T A Y L O R : I f  your H onor please, it seems very 

im portant to  me tha t it be determ ined w hether or no t w here 
this man was hit was a public crossing in the usual place 
w here people cross there  to  go down to  the r iv e r ; and  to 
m ake the distinction, it is tru e  it was in the public road, but 
the ru le is som ewhat different as to the degree of care, etc., 
which a trolley company shall use a t a crossing which is 
recognized and has been used from  w hat they are  in the 
middle of a block. T herefo re  we would like, if your H onor 

40 will perm it, as an om itted question, to have your H onor re-
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consider the ru ling of a few m om ents ago th a t this could 
not be omitted.

(T he ' court exam ines the statu tes.)

T H E  C O U R T : W h at do you th ink of that, M r. C ar ­

ton?

M R. C A R T O N : W ell, I  don’t  know ju st the appli- 0̂ 
cation, your H onor, w hat M r. T ay lo r’s application was.
T o  produce a w itness?

T H E  C O U R T : O f course there  is no proof upon it, 
but as I recollect th a t situation, this statem ent w ould not 
apply, because there  are  no houses there, a re  there?

M R. T A Y L O R : I f  your H onor please, th rough  tha t 
district, as I in terpre t the statute, it does not m ean th a t 
because in a congested district there  m ay be a vacant lot a t ^ 0  
every hundred feet of space, but it determ ines m ore the 
character of the neighborhood, etc. As a m atter of fact, we 
think th a t we can prove to your H onor th a t there  are  a 
num ber of houses and th a t the average is m uch less than 
one hundred  feet in the neighborhood. W e m ay not be able 
to, but th a t is the offer, if your H onor please.

M R. C A R T O N : W e claim, your H onor, th a t there  is 
no crossing there  a t all, nothing like a crossing. A ll along 
the west side of the track  people may go off the road down 3 9  
on the river anyw here for blocks along there, the sam e <is 
they may on -the east side of the road. T here is no fence 
to  keep them  from  doing it. B ut there  is no crossing, there 
is no place to go to or fro. A nd even though they could 
within the 1915 act, it would not come w ithin it anyhow, 
because there are no houses from  Belm ar to w here the Avon 
station is, and it is our inform ation th a t there  isn t  any cross­
ing there at all. I know th a t looks like a c ro ssin g , people 
do go down on both sides, bu t they  do all along the roadway.
T he river is adjacent, 40



40

Dr. Charles T . P ro u t —  D irect

T H E  C O U R T  : I t  is not your claim th a t the trolley 
tracks are not within the lines of the public road, th a t is. 
th a t they run  on a private righ t of w ay?

M R. C A R T O N  : Y our H onor, I am  in some doubt 
about it. I th ink it is.

T H E  C O U R T  : W ell, then I th ink if there is a question 
about th a t then counsel ought to be held to show first, if 
you claim that the statu te applies, th a t it is necessary first 
to show that it is a location w here the statu te would apply 
according to  these term s.

M R. T A Y L O R : Then we may offer that la ter?

T H E  C O U R T : I f  it is shown.

20 --------- --

DR. C H A R L E S  T. P R O U T , sworn for plaintiff.

D IR E C T  E X A M IN A T IO N  BY M R. F A R R E L L  :

Q. Doctor, you are duly adm itted to practice as a 
physician and surgeon in this s tate?

A. I  am.
Q. O n the 25th of M arch, 1916, did you see M r. H ub- 

3 0  bard ?
A. Yes, sir.
Q. D id you exam ine him  at tha t tim e?
A. I  did.
Q. W ill you state to the court and ju ry  w hat you 

^ound ?
A. H e had a double frac tu re  of the left tibia and 

fibula and a frac tu re  of the righ t clavicle.

T H E  C O U R T : You see you will have to tell us tha t 
40 in English,
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A. M r. H ubbard ’s statem ents were correct, a frac tu re  
of the left leg and righ t shoulder.

BY M R. F A R R E L L :

Q. A  double frac tu re  of the left leg?
A. Yes, sir.

BY T H E  C O U R T : 10

Q. R ight shoulder, did you say?
A. R ight shoulder.

BY M R. F A R R E L L :

Q. W hat other in juries did you find, D octor?
A. W hy, they consisted of superficial abrasions which 

I did not think required any special treatm ent. 2 0
Q. W hat treatm ent did you give M r. H ubbard  a t th a t ♦

tim e ?
A. W hy, the first few days his leg was put in a frac­

tu re  box. It was applied to  relieve as m uch of his pain as 
possible, and I believe we set the shoulder.

BY T H E  C O U R T :

Q. W hy do you say the shoulder, Doctor, when you 
say it was the clavicle ? t30

A. You asked me to  explain it,
Q. B ut the clavicle is the collar bone, isn’t it?
A. Yes, tha t is w hat was fractured . H e  calls it the 

shoulder.
Q. B ut you w ouldn’t call it the shoulder ?
A. No, sir.

BY M R. F A R R E L L :

Q. H ow  long was he under your treatm ent, D octor? 40
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A. He was in the hospital, I believe, from March until 
May. I believe his dates are correct.

Q. How long did his leg remain in the plaster cast?
A. I think about nine or ten weeks.
Q. What does the process consist of, setting a leg? 

Exactly what do you do, Doctor ?
A. There was quite a little swelling there at the time 

2Q and it was not considered advisable to attempt to reduce 
the fracture at that time. That is, we used applications of 
ice to reduce the swelling, used a fracture box to hold the leg 
in as good a position as possible, simply a box with three 
sides, three sides of a box padded with cotton to immobilize 
as best we could for the time being, and I think it was kept 
in a device of that kind for three to five days; I don’t know 
absolutely how long, but it was between three and five days.

Q. And then what?
• A. Then we attempted to reduce the fracture, that is, 

20 get the bones in apposition, and we did not get as good a 
result as we wanted to, so we used an anesthetic, gave Mr. 
Hubbard some gas and oxygen and attempted it again, and 
at that time I believe we applied a plaster cast.

B Y  TH E C O U R T :

Q. What was the result the second time?
A. That plaster cast was kept on-----
Q. No, what was the result the second time?
A. It was the same as the first time. It was practically 

all that was done for him. That was the final. He has had 
different casts on, but that was the setting of the leg.

Q. My question did not relate to the cast, the results 
to the leg.

A. Considering the character of the fracture I would 
say that he had a good result.

B Y  MR. F A R R E L L :

Q. Did you examine Mr. Hubbard on Friday of last 
40 week ?
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A. Thursday.
Q. Thursday of last week?
A. I did.
O. What did you find then with reference to his leg?
A. He has a shortening of the left leg of about one- 

half inch. The leg is a trifle smaller in circumference than 
the right leg.

Q. What do you find with reference to his shoulder?
A. He has union and I consider that he has a good 

functional result.
Q. Did you find any other conditions ?
A. He had a hernia, inguinal hernia, on the left side.

B Y  TH E C O U R T :

Q. By that you mean a rupture, don’t you ?
A. A  rupture; yes, sir; excuse me.

B Y  MR. F A R R E L L :

Q. In your opinion, Doctor, is the hernia a proximate 
result of the injuries sustained by Mr. Hubbard on March 
25th?

A. Mr. Hubbard was not under my care. I have not 
seen Mr. Hubbard since June, from June until last Thurs­
day. There is such a thing as a hernia being the result of a 
fall, but in those conditions as a rule it comes on at the time 
of the fall with excruciating pain. That is one of the etio­
logical causes of hernia.

Q. You heard Mr. Hubbard testify that he did not feel 
this rupture until he had taken up the use of crutches ?

A. Yes.
Q. Up to that time of course he had been in bed down 

at the hospital?
A. He had.
Q. Would that have any effect on your answer?
A. I think if the hernia was produced by that fall that 

he would have pain nevertheless.

10

20

3 0

4 0
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Q. But is it not a fact, Doctor, that it is apt to show 
up after he began to use his body, as in this case ?

A. He complained of no pain, no evidence of a hernia 
there while in the hospital.

B Y  TH E C O U R T :

Q. Well, Doctor, what is your opinion as to whether 
the hernia was a result of the accident?

A. I don’t want to make an expression of opinion. 
I am not an authority on hernia. It is a question in my 
mind as to whether it is or is not the result of it. I don’t 
know. You ask me the etiology of hernia and I can tell you. 
You can draw your own conclusions as to whether it might 
be the possible result of it.

Q. You want us to give an opinion that you can’t ?
A. There are other things, if you want me to discourse 

2Q on the subject, to tell you other factors that might tend to 
produce hernia, and I can do that.

B Y  MR. F A R R E L L :

30

Q. At the time you examined Mr. Hubbard Thursday 
last who was present?

A. Dr. James F. Ackerman, Dr. Bishop, of New York, 
and yourself.

Q. They examined Mr. Hubbard also, didn’t they? 
A. They did.
Q. You had a conversation about this hernia?
A. We talked things over in the office; yes, sir.
Q. What was the substance of that conversation ?

(Objected to. Objection sustained.)

MR. T A Y L O R : If your Honor please, I don’t know if 
the foundation has been properly laid yet, but were we able 
to show to your Honor that Dr. Bishop, who is a great 

40 specialist of New York on this subject, in the presence of the
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physician of the defendant company and who brought him 
there, and he was employed by the company, was of the 
opinion that the proximate cause of this injury was the 
accident, were we able to show that could it not be admitted ? 
Because we learn in many ways-----

TH E C O U R T : I am inclined to think that the very 
statement is quite improper, Mr. Taylor. Certainly if you 
knew of a physician who would express such an opinion as ^  
that he was available to you and you haven’t brought him 
here.

j
(Mr. Taylor consults with the court at side bar.)

MR. T A Y L O R : There is no question that the doctor 
of the company examined him at our request and by our 
right, with his own counsel and his own physician, at his 
office; no question that he examined him on Friday or 20 
Thursday, whenever it was.

Q. What conclusion did you come to, Doctor, after 
you examined Mr. Hubbard on Thursday as to this hernia?

(Objected to.)

TH E CO U RT: Well, what was your opinion, I sup­
pose, as the result of that examination, is what it means.

MR. F A R R E L L : Well, I want to show that he had a 
conference with these other doctors, that is really what I 
want to show.

TH E COURT : Well, that has appeared, that he had a 
conference. What his conclusion was is substantially the 
same as asking him his opinion as the result of his exami­
nation.. O f course his opinion as the result of that confer­
ence would not be proper. His opinion as the result of the 
examination would be proper. 40
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Dr. Charles T. Prout — Direct

Q. What is your opinion, Doctor, as to this hernia ?

TH E COU RT: I suppose you mean to say as to 
whether or not it was the result of the accident?

MR. FA R R E LL: I do, your Honor.

A. I understand Mr. Hubbard denies ever having had 
a hernia before.

TH E  COURT: Now that will be stricken out.

A. I advance this as the cause of hernia. A  man put 
in bed becomes emaciated, his abdominal muscles weak, and 
the results of lack of exercise or poor food might be to be 
susceptible to a hernia, it might develop it as a result of that, 
as a result of illness.

2q Q. That was Mr. Hubbard’s condition, wasn’t it?
A. That is a question, as to whether you would call 

him-----
Q. I mean his condition at the time-----
A. He was put in bed.
Q. He was in a weakened condition, wasn’t he, as the 

result of the injuries?
A. Well, his vitality would not be as good, no, as it 

was before.
Q. You saw him down at the hospital, didn’t you, 

gn Doctor ?
A. I did.
Q. He was in a weakened condition at that time, 

wasn’t he, after he had been there a month or so ?
A. Yes, he was not as strong as he was before that.
Q. Doctor, in your opinion do you think that Mr. Hub­

bard will ever regain the normal condition in the left leg as 
to length?

A. No, I think the result at the present time is perma­
nent.

4Q Q. Absolutely permanent?
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William Lokerson —  Direct 

A. I think so.

NO CROSS E X A M IN ATIO N

RECESS T IL L  1.30 P. M.

10

(Trial of the cause resumed at 1.30 P. M.)

W ILLIAM  LOKERSON , sworn for plaintiff.

DIRECT E X A M IN ATIO N  B Y  MR. T A Y L O R :

Q. Mr. Lokerson, are you a resident of Belmar? on
A. Yes.
Q. And you have lived there how long?
A. In the neighborhood of twenty years.
Q. Are you acquainted with the neighborhood where 

this accident occurred?
A. Living a short distance from it.
Q. You heard the testimony this morning as to where 

the man was hit, etc. ?
A. Yes, sir.
Q. Do you know as a matter of fact whether or not 3Q 

this place is used as a crossing to get down to the river, to 
the boathouse, and if so how long has it been used ?

(Objected to. Objection sustained.)

TH E C O U R T : Now, Mr. Taylor, I am not going to 
say that that may not become of some importance through 
the case. As I have before indicated, if it be shown that 
this is a location which is covered by the statute, then that 
may be material to the case. 40
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William Lokerson —  Direct

(Counsel consults with the court at side bar.)

(Question repeated.)

MR. CARTON  : I object to the question as irrelevant, 
incompetent and immaterial.

TH E COU RT: The objection will be overruled. I  

understand that it is not admitted that the point of collision 
occurred in the public road. If that were an admitted fact 
in the case then I should think it would be quite immaterial 
whether this was a point of crossing, unless it should appear 
to^be such a crossing as is contemplated in the 1915 and 
1916 statutes constituting our traffic act; but with that not 
admitted it may be important to find if this be a private right 
of way, to show that at this point of crossing it was persist­
ently used and regularly used by the public in such a way 
as to constitute an implied invitation to the public to use 

^  the crossing at this particular point; because then the 
presence there of the plaintiff would have been that of a 
trespasser and the company would have owed no duty to 
him except to abstain from willful injury. With that view 
of it I am inclined to think it may be relevant to inquire as 
to the use which has been made of this particular place by 
the public, to cross and recross; and therefor the objection 
will be overruled and an exception will be noted.

(Objection noted for defendant as ground of ap­
peal.)

A. About eight or ten feet north of the platform that 
Mr. Kling has out there is a road which has been there 
twenty years if not longer. The bank is cut down so that a 
wagon can be driven down to the edge of the river.

Q. And is that on the west side of the track?
A. That is on the west side of the trolley track ; yes, 

sir.

40 Q. And it crosses the trolley track at what point?
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William Lokerson —  Direct

A. About eight or ten feet north of the boathouse 
there, about eight or ten feet north of the platform Mr. 
Kling has there.

B Y  TH E COU RT:

Q. Well, this railing that has been spoken of, does 
that run up past Mr. Kling’s boathouse?

A. A  platform there to get off the trolley car, yes, ^  
railed in.

Q. I thought the boathouse was on the bridge.
A. Well, Kling’s is right on the north end of the 

bridge, on the west side.
Q. You mean that there is an opening in this railing 

along there?
A. No, about eight feet from the end of that there 

is a road, a public road, or at least it is not a public road ------
Q. You mean eight feet from the railing?
A. About eight feet from Mr. Kling’s railing or plat- 

form; yes, sir.

B Y  MR. T A Y L O R :

Q Now, Mr. Lokerson, do you know for a great many 
years how the public has gotten to that boathouse which 
was formerly used as a saloon, etc. ?

A. With a horse and wagon?

Q. No, on foot, pedestrians; right across the end of 30 
the bridge, if they had to cross the trolley track.

A. If they went from the south, that is, from Belmar 
over, they would have to cross it.

Q. No, from the Avon side.

A. From the Avon side they would have to cross the 
track also.

Q. And to get to this boathouse you have got to cross 
the track?

A. Yes, sir. 40
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So

William Lokerson ~— n  Direct

Q. There is no obstruction there to keep one from 
going right down, is there? I mean it is open?

A. There is an opening on the east side. The west 
side is railed in, a platform.

Q. What do you mean by the west side of the platform 
railed in ?

A. It used to be a hotel there and there was a plat- 
.j n  form built with a guard all the way around it, so that they 

would have to follow down the steps to get into the bar.
Q. To get into the bar?
A. Yes.
Q. And there is an opening there for people to go 

down ?
A. Yes.
Q. I have led you off a little myself. If one is directly 

opposite the boathouse on the east side of the track and 
wants to go to the boathouse where do they have to cross 

2Q or where do they cross? Where is the ordinary?
A. If they are right in front of the boathouse, or 

probably they would be on the bridge, they have got to step 
right around on the end of the bridge oyer the abutment on 
that end.

Q. Not on the bridge?
A. They have got to get off the bridge to get into the 

pavilion.
Q. May I ask this question? Did you hear the testi­

mony this morning as to where the plaintiff was hit, where 
3Q he was when he was hit?

A. I didn’t pay much attention to it. I heard what 
he said.

TH E  C O U R T : Well, he doesn’t testify himself where 
he was, but Mr. Megill says that it was at the end, just at 
the end of the railing.

Q. Mr. Lokerson, do you know as a matter of fact 
whether or not the main street commences at the end of the 

40 railing ?



William Lokerson •—  Cross

A. The main street commences at the end of the 
bridge. The railing extends north beyond the end of the 
bridge.

CROSS EX A M IN ATIO N  

B Y  MR. CARTO N  :
10

Q. Mr. Lokerson, I didn’t just understand the first 
part of your testimony, that you refer to a distance of some 
eight feet. What had that reference to?

A. The wagon road is about eight feet from the end 
of the platform that leads down to the edge of the river.

Q. And is this platform that you are referring to the 
platform in connection with the boathouse that is there?

A. Connected with Kling’s boathouse; yes, sir.
Q. Kling’s, the north end of the bridge? That is the on 

boathouse at the north end of the bridge?
A. Yes, sir.
Q. And Riggs’ boathouse has been referred to. Where 

is that?

A. That is what they used to call the Island House, 
in the middle of the bridge.

Q. That is further on towards Belmar?
A. Yes.
Q. And you say the patrons approaching Kling’s boat­

house going from Avon or Belmar, either one, I suppose, 30 
are obliged to go over the trolley track ?

A. Yes, sir.
Q. Up at their platform ?
A. Yes, sir.
Q. Do you know whether or not it is a fact that west 

of the trolley track there is a railing or a fence fencing off 
the river or the meadow?

A. Connected with the pavilion only.
Q. Connected with the pavilion only?
A. Yes, sir. 40
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William Lokerson —  Cross

Q. So that a person going west from Main Street 
over this track is obliged to get access to the river through 
this pavilion?

A. Go through the pavilion. They can go around the 
end of the platform there; that north end of it is open, open 
all the way up there for a block or more.

Q. And get down to the river that way?
A. Yes, sir; that is where the road is, Mr. Carton.
Q. Does this railing on the west side of the track 

extend up to the platform, extend south to the platform?
A. Yes.
Q. »And then is there a railing hooking up with it 

running on at right angles with the river fencing off the 
platform ?

A. I am not sure whether the railing connects right 
on to the main building or not.

Q. When did you observe this situation there last, 
Mr. Lokerson ?

A. I have been up there several times this past week.
Q. Went up with a view of observing just what the 

conditions are that existed there?
A. I am just taking it from my memory now. 1 

haven’t observed it at all. I don’t know anything about the 
case.

Q. You live over in Belmar and ride ba!ck and forth 
in the trolley car ?

A. Yes, sir.
30 2 - And haven’t given any special observation recently ?

A. No, sir.
Q. Nor do you know just exactly the conditions that 

existed there on March 25th, do you?
A. No, sir.
Q. There has been a guardrail or railing spoken of 

extending from the end of the bridge down north for some 
distance. Is that a continuation of the railing fencing off 
the foot bridge from the trolley track over the bridge?

A. I think there is a short piece from the bridge itself, 
4Q a hand rail, extends up there some six or eight feet.
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William Lokerson —  Redirect

Q- Do you know whether or not that is a continuation 
of the rail that goes all the way across the bridge?

A. It is not the same structure, but I think it is con­
tinued on by the parties who built the bridge, or at least 
for the same purpose, for safety.

REDIRECT E X A M IN ATIO N  

B Y  MR T A Y L O R  :
10

Q. Did I understand you then, Mr. Lokerson, that in 
front of the platform and the entrance to the boathouse 
there is no obstruction whatever?

(Objected to. Objection sustained.)

MR. T A Y L O R : Would it be proper to ask first-----  2 q

TH E C O U R T : Well, of course the objection to your 
question was that it was a leading question.

Q. Is there any obstruction between the east side of 
the track and the platform of the boathouse ?

A. Only that short continuation of the rail of the 
bridge. .

Q. How far does that continue?
A. I don’t think it is over six or eight feet at most. 39
Q. How far does the platform run by the boathouse?
A. It extends out ten feet, I would say, probablv 

further north.

BY TH E COU RT:

Q. I don t quite understand it yet, Mr. Lokerson. Do 
I understand now that the railing which is between the road­
way and the trolley track only extends eight or ten feet 
north of the bridge? 40
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10

20

W illiam  Lokerson —  R ecross

A. Yes, sir.
Q. T h a t is it?
A. Yes, sir. w
Q. T hen  is there  any railing which extends n r

the bridge on the w est side of the  trolley track?
A. A round this p latform  which was built there  fo r the

purpose Q ^ T h e ^ la t io t - r n  ? T h e  p latform  extends no rth

of the bridge, does it ?
A. Yes, sir.
Q. H ow  fa r no rth  of the bridge?
A. I would say eight or ten  feet.
O Eight!or ten feet north?
A  Yes I t  was built th ere  by M r. K ling when he 

opened his boathouse, or w hoever opened‘previously to  h u rt 
Q. A nd is a  p latform  designed to  perm it people to

alight from  the trolley car?  , , ’
8 A. F rom  the trolley car, to  get down to  the boathouse.

R E C R O S S  E X A M IN A T IO N

30

BY  M R. C A R T O N :

Q. D o you say there  is no fence erected on th e  west 
side of the track  no rth  of this p latfo rm ?

A. N o rth  of the p la tfo rm ?
Q. Yes.
A. N ot to  my know ledge; no, sir.
O  W as it your observation th a t this railing th a t you 

re fe r to  fencing off the bridge from  the trolley track  is only

S° m a ' 8 feet, I  don’t  th ink it is over ten  feet. 
Q. D on’t  you know  as a m atter of fact th a t it is some

th irty  feet?
I  don’t  th ink so.
Y ou haven’t m ade any m easurem ent?

A.
Q- f  o i l40
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Edward J. Megill recalled —  Direct

Q. Or any specific observation?
A. Not at all.

EDW ARD MEGILL, recalled for plaintiff.

DIRECT E X A M IN ATIO N  B Y  MR. T A Y L O R :

Q. Mr. Megill, do you remember the location of the 
boathouse, the railings, etc., as of March 25th last, at the 
time this accident occurred ?

A. Pretty good; yes, sir.
Q. Was there any obstruction, any fence or railing or 

anything between the east side of the railroad track and the 
boathouse to prevent one from passing from one to the 
other ?

A. You have to go back of this little railing, you know. 2() 
and then there is an opening, passageway. But you have got 
to go back to this railing. There is a railing there I guess 
about twenty-five feet long on the side, and half way between 
that, you have to go out and go back about fifteen feet, and 
then there is a bend to go into the boathouse.

B Y  TH E  COURT :

Q. You think the railing between the road and the 
trolley track is how long?

A. The railing between the road and the trolley track ? 
Well, twenty-five feet; because I didn’t stand all the way up 
close and «the railing was still behind me, and I had the car, 
and then you get to the end of this railing and then go across.

Q. I understood you to say that the rail was still 
fifteen feet behind you?

A. Well, about fifteen feet.
Q. Now is there any railing on the west side of the 

track ?

A. That I couldn’t say. I know there is steps to go

30

40
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Edward J. Megill recalled —  Direct

down. I have been down there a hundred times myself 
personally. You go right straight across the end of this 
railing and it was about ten or fifteen feet behind my car 
where this opening was, and I was alongside of this railing,
that is, east of the railroad track.

Q. Is there anything at the end of this railing to indi­
cate that there is a crossing?

A. Well, there is steps to go down, the end, right at 
10  the end of the railing; that is just a sidewalk, I suppose. 

That is a continuation of the sidewalk going over the bridge 

alopg there.
Q. I mean across the track, if there is anything to 

indicate there. You may object to this question, because 
it is in the line of what you objected to.

-MR. C AR TO N : I assume under our objection, that 
my objection goes to this line of questions on the crossing, 

2Q and I did not think it necessary to take it up specifically.

TH E COU RT: The objection will be understood as 
going to this question and an exception will be noted.

Q. The question is if there is anything there to indi­
cate that it is a crossing, like a planking or a well beaten 
path or anything of that kind.

A. Well, that I couldn’t say, sir.

30 B Y  MR. T A Y L O R :

Q. Have you seen people crossing back and forth

there? *
A. Yes, sir.

TH E  COU RT: Oh, he said that on his examination 
when he was on the stand before.

Q. You know these premises for the last twenty years ? 
40  A. Yes, sir.
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E dw ard  J. M egill recalled —  Cross

Q. W ho had it p rio r to M r. K ling?
A. A  fellow nam ed B rand there and Tom  Kelsey had 

a saloon there.
Q. A nd the entrance to  that saloon was about the 

place of this crossing?
A. Yes, I judge so.
Q. A nd to  enter their saloon you had to cross the ra il­

road track  ?
A. Yes, sir. ^
Q. T he one which we are re fe rrin g  to ?
A. Yes, sir. *
Q. W here does M ain S treet commence, do you know.

M ain S treet in A von? '
A. I suppose it commences a t the bridge.
Q. Commences at the bridge ?
A. Yes, sir.

C R O SS E X A M IN A T IO N  

BY M R. C A R T O N  :

Q. Do you know the m ost w esterly line of M ain 
Street, w here it commences at the bridge, w here th a t is 
located ?

A. I don’t unless it be right by the bridge next to the 
sidewalk, tha t is all I know.

BY T H E  C O U R T :

Q. Is the sidewalk east of the track  o r west of the 
track  ?

A. East.

BY M R. C A R T O N :

Q. A nd the sidewalk is west of the wagon bridge and 
east of the trolley track?

A. I suppose between the two. 40
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M R. T A Y L O R : T he w itness is m ixed up, I think, 
your H onor. I th ink he is re fe rrin g  to  the sidewalk of the 
bridge.

T H E  W I T N E S S : Yes, sure. I  don’t know th a t there 
is any sidewalk there.

Q. W ell, the  footpath  over the  bridge, the path  over 
the sh a rk  R iVer bridge, th a t is on the west side of the road-

‘20

30

way, is it no t?
A. Yes, I guess th a t is right.
Q. E ast of the  trolley track?
A. E ast of the trolley track.
Q. A nd ju st how m any feet east of the bridge do you

say the trolley track  is ?
A. E ast of the bridge?
Q. E ast of the footbridge.
A. E ast of the footbridge?
Q. Yes.
A. W ell, I  don’t ------
Q. W est of the  footbridge.
A. I  couldn’t  say. I should say five or eight feet. I 

am not sure  about that.
Q. And parallels the footpath  all the  way across the 

bridge? Now w hat have you to say of this rail th a t you 
have re fe rred  to  as being probably some twenty-five feet 
long? Is  th a t w hat is a continuation of the  guard rail on 
the west side of the  footpath  of the  bridge?

A. O n the  w est side?
Q. Yes. T he guardrail th a t is on the west side of the 

footpath  over S hark  R iver Bridge, is the rail th a t you have 
been re fe rrin g  to  a continuation of th a t rail ?

A. L et’s see. I don’t  know  that. T h a t ra il goes right 
off the  bridge. I  th ink th a t is from  the west side of the 
footpath.

Q. A nd it is a continuation of the rail on the west 
side of the bridge all the way across, isn’t  it?

A. I don’t know  about that, I  suppose it m ust be,40
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E dw ard  J. M egill recalled —  Cross

Q. You don’t know about th a t?
A. No, I know it comes from  the bridge on down. I

know you hâve to go around th a t to get across. T h a t is all 
I  know.

Q. W ell, th a t is the same rail tha t continues over the 
bridge, or you don’t know ?

A. W ell, it m ight be fast together. I  couldn’t say.
Q. I only w ant to know w hat you know from  w hat 

you did observe. 1 0
A. I don’t believe I did.
Q. Now in regard  to  ju s t west of the track, there  is 

a railing there, isn’t there, fencing o ff____
A. W est of the track?
Q. Yes.
A. N ot w here you go down those steps.
Q. No, but ju s t north  o f  the steps?
A. Ju s t north  of the steps? I don’t know, sir. All 

I know is I have drove up th ere  m any a tim e and stopped 
there and got out to go down the steps. I couldn’t tell you ^  
about the rails.

Q. W hen you go down to this boathouse?
A. Yes, been down there lots of times.

M R. F A R R E L L : I f  your H onor please, in terroga­
tories were served and I desire to  read them  in evidence.

T H E  C O U R T : You served in terrogatories?

M R. F A R R E L L  : Yes, sir. ,

T H E  C O U R T : A nd they have been answ ered by the 
company ?

M R. F A R R E L L : Yes, sir.

T H E  C O U R T : All right. 40
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In terrogatories

(M r. F arre ll reads second, fourth , fifth  and sixth 
in terrogatories and answ ers as fo llow s:)

IN T E R R O G A T O R IE S

T o D U R A N D , IV IN S  & C A R T O N , A ttorneys fo r D e­
fendant.

10 P L E A S E  T A K E  N O T IC E  th a t the plaintiff dem ands
th a t you cause to  be served on him, w ithin the tim e p re­
scribed by law, the answ er under oath of the defendant, to 
the following in terrogato ries:

F IR S T  IN T E R R O G A T O R Y : W h at is the  nam e and 
address of the m otorm an w ho was operating the  trolley car 
at the time of the accident?

S E C O N D  IN T E R R O G A T O R Y : H ow  m an y 'm iles  
per hour was the  car going a t the  tim e it struck  the plaintiff ?

T H IR D  IN T E R R O G A T O R Y : Did the m otorm an 
ring any bell, o r m ake o ther signal, before the accident? 
I f  so, how  m any feet d istan t from  the  plaintiff was the car 
at the tim e said bell or signal was given ?

F O U R T H  IN T E R R O G A T O R Y : H ow  fa r distant 
from  the plaintiff was the m otorm an when he first saw the 

3Q plaintiff ?

F IF T H  IN T E R R O G A T O R Y : Im m ediately p rio r to 
the accident, was the trolley car under complete control of 
the m otorm an ?

S IX T H  IN T E R R O G A T O R Y : H ow  fa r  did the tro l­
ley car ca rry  the plaintiff a f te r  the la tte r was struck  by the 
car?

40 S E V E N T H  IN T E R R O G A T O R Y : W hat is the nam e
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A nsw ers to  In terrogatories

and address of the motorman who was operating the trolley 
car which was approaching from the North at or prior to 
the time of the accident ?
Dated January 19, 1917.

STE W A R T A. FAR RELL,
Attorney for Plaintiff.

10
AN SW ER S TO IN TER RO G ATO RIES 

TO STE W AR T A. FAR RELL, Attorney of Plaintiff.

PL E A SE  T A K E  N OTICE that the following are an­
swers to the interrogatories served on us January 19th, 1917*

AN SW ER  TO FIR ST IN TE R R O G A TO R Y: George 
Irons, Bradley Beach, New Tersev

* 20
AN SW E R  TO SECOND IN TE R R O G A TO R Y: Not 

over 5 miles per hour.

AN SW ER  TO THIRD IN TE R R O G A TO R Y: Yes; 
by ringing gong, and also shouting aloud to plaintiff. The 
motorman r^ng gong coming over Shark River Bridge, 
about 125 feet south of accident, and also rang gong when 
leaving bridge, about 30 feet before place of accident, and 
rang gong and shouted out to plaintiff when he observed on 
plaintiff about stepping on track in front of his car. W

AN SW ER  TO FOU RTH  IN TE R R O G A TO R Y:
About ninety feet.

A N SW E R  TO  FIFTH  IN TE R R O G A TO R Y- Abso- 
lutely.

A N SW E R  TO SIX TH  IN TER R O G A TO R Y- Eight­
een feet. 40
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Answers to Interrogatories

A N S W E R  T O  S E V E N T H  IN T E R R O G A T O R Y :

M. Lavin.

D A T E D , January  24th, 1917.

A N S W E R  T O  A D D IT IO N A L  IN T E R R O G A T O R Y : 

T he car was a 28 foot double truck  car, No. 211.

G E O R G E  B. CA D E, of full age being duly sw orn ac­
cording to  law  on his oath s a y s ; th a t he is secretary o t 
the defendant, in the suit in which the  foregoing answ ers 
to in terrogatories are  m a d e ; th a t he is fam iliar w ith the 
facts in the case, th a t the facts set out in the said answ ers 
and the statem ents made therein  are  tru e  to the best of his 
knowledge, as he verily believes.

D U R A N D , IV IN S  & C A R T O N ,
A ttorneys of D efendant.

10

D U R A N D , IV IN S  & C A R T O N ,
A ttorneys of D efendant.

S T A T E  O F  N E W  JE R S E Y  
20 M O N M O U T H  C O U N T Y

80
G E O R G E  B. C A D E

Sw orn and subscribed to  before me 
this 27th day of January , 1917.

A N N A  F . W H IT L O C K , 
N otary  Public of N. J.

40

M R. F A R R E L L : T here is an  additional in terrogatory  
which has been answ ered, which I w rote out, I  did not pu t 
in the form  of an interrogatory . I have the answ er here.



63

W illiam  F isher —  D irect

M y recollection is, subject to  M r. C arton’s approval, “ W hat 
num ber and type of car struck  the plaintiff ? ”

M R. D U R A N D : C ar No. h i ,  tw enty-eight feet long 
double truck. s

W IL L IA M  F IS H E R , sw orn fo r plaintiff.

D IR E C T  E X A M IN A T IO N  B Y  M R. T A Y L O R -

, p i ^fr- F lsher> you w ere form erly  a m otorm an fo r ' 
the A tlantic Coast E lectric R ailw ay Com pany?

A. S ix  years and a half.
Q. W hat other experience have you had as a m otor- 

m an ? ,

A. I  had tw enty-tw o years’ experience as a railroad 
man, but fou r o ther years as a m otorm an.

Q. W here ?
A. O n  the Schuylkill Valley T raction  Company.
Q. You w orked fo r the A tlantic Coast Company how 

m any years?  3
A. S ix  and a ha lf years.

, K .Q' D o you know  the  type o f car re fe rred  to  here as 
the tw enty-eight foot double truck  ca r No. 211 ?

A. Yes, I  know  the car. ,
Q. H ave you ever run  th a t type of ca r?
A. Yes.

mil ^ SSUminf  th a t the  car was runn ing  not over five 
les an hour and was under perfec t control, w hat is the 

quickest tim e you could stop th a t ca r?
A. In  five miles ?

Yes.

T en to  fifteen fee t; no t w ith hand brakes, though. 
N ot w ith hand brakes?
No.

Supposing you used w hat is know n as the juice, o r

Q.
A.
Q.
A.
Q.

reverse ?

10

20

3 0

4 0
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W illiam  F isher —  D irect

A. R everse ? i . * , , ,
Q. Could you stop it in ten feet running a t th a t ra te

of speed?

(O bjected  to  as leading. O bjection sustained.)

W hat m ethods have you of stopping a car?
W hat m ethods ?
Yes.
O n the A tlantic Coast you have only hand brakes, 

hand brake and reverse.
Q. W ith  the  hand brake how quickly could you s to p . 
A. Oh, a car length, running th a t speed.
Q. A bout how fa r is th a t?
A. H ow  fa r  a car length? A bout tw enty-eight to

Q
A.

10  Q.
A.

20

30

th irtv  feet. , ,
Q. U sing the o ther m ethod to  which you have re ferred

how long does it take to  stop ? , ,
A. Y ou could bring a car down running at slow speed

in a very short space, I  should say w ithin ten  to  fifteen feet. 
Q. I f  the car is in good w orking order can you bring

it down in ten  feet?
A. In  good w orking order, yes, at a slow ra te  of speed. 
Q. Y ou are fam iliar w ith this location, a re  you, M r.

F isher?
A. Yes, bu t I  d idn’t  always run  on th a t route.
Q. B ut you are  fam iliar w ith th is location?
A. Y cs.
Q. Y ou have run  over th a t a great m any times ?
A. Yes.
Q. A nd you know w here K ling’s boathouse i s .
A. Yes.
Q. Do you know the location of the tracks ?
A. I know  the location of the trac k s; yes, sir.
Q  I w ant to ask you, is there any obstruction between 

K ling’s boathouse and  th e  east side of the track , im medi­
ately in fron t of K ling’s boat house to  th e  east side o f the

track  ?40
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William Fisher —  Direct

A. The only obstruction is the rail on the end of the 
bridge, that is, on the east side, the east side of the track.

Q. Is that north or south of the entrance to Kling’s 
boathouse ?

A. North.
Q. Have you seen people passing backward and for- . 

ward across the track ?
A. People do to get across the track to get on the car.
Q. But they have to go across the track to get into ^

Kling’s boathouse?
A. They have to cross the tracks to get into the boat­

house.

Q. During the summer time how frequently would 
you see people crossing there ?

A. Oh, quite often.
Q. What do you mean by quite of tin ?
A. The cars run ten minutes apart and they let off 

quite a few people there.A OA
Q. Let off people to go there, do they ?
A. Yes, sir.
Q. In the winter time do you know whether it is also 

used ?

A. Yes, was used for the men going fishing and clam­
ming and so on.

Q. There is no sign up there that you know of, or 
there was not; you never saw any sign there warning people 
off, did you? -

(Objected to. Question withdrawn.) 30

Q. Where does Main Street commence relative to the 
bridge ?.

A. Well, I should think that Main Street started at 
the end of this here guardrail.

Q. How far is the railroad track at the end of the 
oridge from the bridge itself, do you know?

MR. C A R T O N : I object to that because I do not 
understand the question. 40
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William Fisher —  Direct

TH E  COURT : Well, the question in effect is how far 
north of the bridge does the guardrail extend ?

MR. T A Y L O R : Yes, that is the better form. I will 
withdraw the previous question, if I may.

O. How far west of the bridge is the railroad track
1 ^ at the north end of the bridge ? ,
■ A. I don’t quite understand that. It is a single track

all across the bridge and it doesn’t take the switch to go to 
the west-----

TH E COU RT: Now you are just questioned about 
ihe north end of the bridge. At the north end of the bridge 
how far from the bridge is the railroad track, how far west 
of it?

2Q MR. T A Y L O R  : I guess it is not material. I will with­
draw the question.

Q. Now, Mr. Fisher, have you seen wagons standing 
in front of Kling’s boathouse?

(Objected to as immaterial.)

TH E C O U R T : You mean on the bridge?

MR T A Y L O R : No, the bridge commences, if your 
30 Honor please, and Main Street commences, according to 

our contention-----

Q. Have you seen wagons standing in front of Kling’s 
boathouse ?

A. Yes, on the roadway.

MR. CAR TO N : That is the question objected to.

TH E COU RT: The objection is made. I do not see 
40 the point of it.



William Fisher —  Cross

MR. T A Y LO R  : I will withdraw it then, if your Honor 
thinks better.

THE, C O U R T : I do not see the reason of the question.

MR. T A Y L O R : My only object was this: to'show 
that wagons standing between the railroad track and Kling’s 
boathouse----- -

TH E COU RT: West of the railroad track?

MR. T A Y L O R : In front of Kling’s boathouse, it 
would have a tendency to show that the main street com­
menced at the end of the bridge and there was no private 
right of way. That is the object of the question.

TH E C O U R T : Well, your question was not clear to 
me on that point.

MR. CAR TO N : If your Honor please, it was not 
clear to me, and with the explanation, if that is the purpose, 
I withdraw my objection. There is no objection to it now.

TH E COURT : Well, he says he withdraws it.

CROSS EX A M IN ATIO N  

B Y  MR. C A R T O N :

Q; Mr- Fisher, you were employed, you say, by the 
Atlantic Coast people for a time?

A. Six and a half years.
Q. And are not with them now?
A. Not with them now; no, sir.
Q. Been subpoenaed here today?
A. Subpoenaed ?
Q. Yes, I say were you subpoenaed here today ?
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William Fisher —  Cross

A. Well, not exactly a subpoena.
Q. Well, if it was not exactly how near to.it was it?
A. How near to it?
Q. Yes.
A. I was asked to come down. I was not compelled 

to. I

Q .  Mr. Fisher, you say that the type of car in ques­
tion going along at about five miles an hour, in your best 
judgment, could be stopped in ten or fifteen feet?

A. Yes.
Q. There is just a little grade there, isn’t there, at the 

point of this accident, after you go over the north end of 
the bridge ?

A. As you approach the north end of the bridge a 
man-----

Q. Now that is not the question. Will you answer 
my question, sir? Is there a grade, a little incline to the 

2q north, at the north end of the bridge?
A. A  slight grade; yes, sir.
Q. A  down grade, incline?
A. Yes.
Q. And this guardrail that you refer to as being on 

the east side of the trolley track, did you observe as you have 
gone over the bridge there whether that guardrail continues 
the same height all the way across the bridge?

A. No, I couldn’t say that.
Q. What have you to say as to whether or not there is 

3Q another guardrail on the west side of the track north and 
extending into Kling’s boathouse ?

A. There is no guardrail at Kling’s boathouse only at 
the rear end of the platform, because people could not get 
on and off a car.

Q. I don’t mean immediately in front of the entrance 
to Kling’s boathouse, but from Kling’s platform north on 
the west side of the track isn’t there a guardrail there ?

A. I am not quite sure about that.

40 P L A IN T IF F  RESTS
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Motion for Nonsuit

M OTION FOR N ON SU IT

MR. C A R T O N : Now, if the court please, I make an 
application for nonsuit on the showing- as made out by the 
plaintiff’s case. In the first place, your Honor, I claim we 
are entitled to a nonsuit because of the lack of any evidence 
of want of care on behalf of the defendant company. The 
evidence, as I understand it, of Mr. Hubbard is that he 
heard no bell. The evidence is, it seems to me, that he was 
beside Mr. Megill’s automobile, with its engine running, and 
he has testified that he has lived in that community for 
years, that he knew this immediate situation, had been there­
for an hour or more on the day in question, and saw the 
trolley cars going back and forth, and therefore was obliged 
to have some idea that there were trolley cars running up 
and down there. Now Mr. Hubbard’s evidence is, as I 
recall, that after he had loaded this car, these clams in the 
automobile, that he started north, that he went, coupling up 
with Mr. Megill’s testimony, probably some fifteen feet to 
the end of the rail before he could cross; that when he got 
to that point he turned immediately west across the track; 
Mr. Hubbard says within some five feet of the trolley track. 
He then says that lie looked south and did not see any car 
coming. Now at that point, had he looked south in such a 
way that he could have seen, or the way he ought ,to have 
looked, he could have seen all the way across that bridge. 
But that is not the point. He says he first looked south, your 
Honor, and then he looked north, and he observed that there 
was a southbound car coming into the Switch, had not yet 
stopped. He waited at this point, within a few feet of the 
tracks, until this car stopped, and then he proceeded across 
the track directly in front of this car, without taking any 
other observation or any other look, and was struck' by the 
left front part of that car; showing that he immediately 
and without any care or any observation, any of the things 
that an ordinarily prudent man should do for his own pro­
tection, and especially under the cases, that he failed to do.

10

20

30

40
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Motion for Nonsuit

TH E C O U R T : This is another point, I assume, of con­
tributory negligence ?

MR. C A R T O N : This is on the point of his contribu­
tory negligence. My first point is that there has not been 
shown direct evidence nor evidence from which it might be 
reasonably concluded that the defendant’s employees were 

jq  negligent nor did not do what they should have done under 
the circumstances. The evidence in that regard by Mr. 
Megill, which is all the proof we have to date on the matter 
outside to the answers to the interrogatories, which have 
been read also, is that the car was going about five miles an 
hour, ready to go into this switch, just about as slow as it 
could go. And of course there is proof that no one heard a 
bell ring. But it seems to me, your Honor, with the proof 
in that shape, that we are entitled to a nonsuit on the ground 
that they have not shown that the defendant lacked in any 

2Q duty it owed to this plaintiff.
And on the second point my insistment is that the evi­

dence is clear from the plaintiff’s own showing, what he has 
said. I appreciate always that on a nonsuit, if there should 
be any question it should go to the jury ; but it seems to 
me on his own showing he cannot maintain his position, 
because he comes up to this track; he knew there was a 
trolley track; he knew that cars had been going up and 
down; he had observed them and he had imposed on him a 
special knowledge of the immediate or imminent danger or 

30 likelihood of a car coming from the south; because from 
the double track each side of the bridge, a single track on the 
bridge, and he saw this car coming up and stopping, and he 
waited until he saw whether he could go across or not, and 
that must have meant something to him, that there was a 
car coming from the other side. And yet without using care 
and caution that any man should have done, he immediately 
goes across the track. Now, your Honor, I insist that that 
is negligence, absolute and complete.

It is corroborated, if there  is anything to  be said, by 
40 his other witness on th a t point. H e says he started  north
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Motion for Nonsuit \
with his back to this car, went probably some fifteen feet, 
and I don’t know whether Mr. Megill was apprehensive for 
his welfare or not. He may have been looking for his boy, 
but evidently something must have'suggested itself to Mr 
Megill what he was doing. He saw the car, he heard the car, 
it went by him, and he was not concerned especially about it ; 
and yet this plaintiff walked directly in front of it. Now, 
your Honor, I respectfully insist that this is a case where a 
nonsuit should be granted.

(Mr. Farrell replies.)

TH E C O U R T : I have no doubt that the question of 
the negligence of the motorman, in view of the testimony in 
regard to the sounding of the signal of warning and the fact 
that the car failed to be stopped, presents a jury question.
I would have no doubt in this case about the duty of the 
court to grant the nonsuit upon the contributory negligence 
of the plaintiff, were it not for one fact which has not been 
mentioned; because it is the duty of a person approaching 
a trolley track not only to look and listen but to look and 
listen in such a way as to make looking and listening effect­
ive; and there is no testimony that his view of the approach­
ing trolley car, which, as a matter of common knowledge, 
rises up ten feet in the air, could have been observed over 
this guardrail. There is no testimony that the rails across 
the bridge are of such height as would obstruct the view of 
the plaintiff of the approaching trolley car. qq

But there is just one joint which makes the court doubt 
whether or not a nonsuit should be granted, and that is the 
fact of this very automobile standing where it did, right up 
against this guardrail, as Mr. Megill says, within four feet 
of the track ; and it appears that there is a curve in that 
direction; that is, that thefe is a curve to the east after a 
northbound trolley car passes over the bridge. And it may 
be, or certainly it is sufficient, it seems to. me, to make the 
question for the jury, to say whether or not that curve is 
sufficient —  and with the trolley car standing where it was 40
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E. Everett Throckmorton —  Direct

—  to obscure from the plaintiff the view of that approaching 
trolley car, which, if it had not been for the automobile there, 
must have been close enough for him to have seen it if he 
had looked properly. There isn’t any question about that, 

.and if it were not for the presence there of that automobile, 
which makes a question for the jury, whether the view was 
obstructed, I f eel that I ought to grant this nonsuit; but in 
a motion for nonsuit to doubt is to deny. Therefore, having 
just that one doubt in the case, the motion for nonsuit will 
be denied and an exception to that ruling will be granted.

(Objection noted for defendant as ground of ap­
peal.)

D EFEN D A N T’S T E STIM O N Y

20
E. E V E R E TT TH ROCKM ORTON, sworn for de­

fendant.

DIRECT EX AM IN ATIO N  B Y  MR. CARTON  :

40

Q. Mr. Throckmorton, what is your profession and 
business ?

A. Surveyor.
Q. In business in this county?
A. Long Branch; yes.
Q. How long have you been a surveyor ?
A. Over twenty years.
Q. Did you make a survey of the portion of the road 

at the point of this accident at Belmar or Avon?
A. Yes, sir.
Q. Did you make a plan or map?
A. I did. '
Q. Is this it, the paper I show you?
A. That is a blueprint of it.
Q. Will you put it up?
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K. Everett Throckmorton —  Direct

MR. T A Y L O R : I object to it because it has not been 
sufficiently proven yet. I do not think it ought to be put up 
until it is proven.

MR. CARTO N  : I guess likely that is so.

Q. Did you make this map from actual survey and 
measurements, Mr. Throckmorton?

A. Yes. 10
Q. On the ground?
A. Yes.
Q. When did you make it?
A. Last Tuesday.
Q. Is the map drawn to a scale?
A. It is.
Q. And does the map or plan truly represent the situ­

ation and the measurements as you made them on the 
ground ?

A. Yes. .^U

MR. C A R ! ON : I offer the map in evidence.

TH E COU RT: There is just one thing, whether or 
not the conditions remain unchanged since March 25, 1916.

Q. Let me ask you, Mr. Throckmorton, how long have 
you been familiar with the situation depicted by that map?

A. Well, I have been associated with the railroad on 30 
and off a long while, doing their work.

Q. In its engineering department?
A. Yes.

Q. Had you ever had occasion to examine that situ­
ation prior to where you made your map ?

A. Not in particular, no.

Q. Is the situation as it exists there now, at the time 
you made your map, the same as it was last March, or as 
you know? 40
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E. E vere tt Throckm orton —  D irect

M R. T A Y L O R : H ow  does he know if he never had 
occasion ?

T H E  C O U R T : I t  ought to be preceded by w hether or 
not he knows w hether o r not the  conditions are  the same.

Q. Do you know w hether or not the conditions shown 
1 0  by your map, w hatever it does show, are  the sam e that 

existed there  last M arch?
A. In  my opinion they are, yes.

T H E  C O U R T : No, it is not your opinion. Y our 
opinion is not asked. T he question is do you know ?

A. I  can’t  say th a t I  do, emphatically.
Q. D id you have anything to  do w ith the survey of 

the track  when it was laid there?
2Q A. N ot no rth  of the bridge, no.

Q. H ave you had anything to  do w ith the exam i­
nation of the  situation there  since the track  was laid ?

A. I exam ined the b r id g e ; yes.
Q. Is there  any change now at the north  end of the 

Shark  R iver bridge of the location of the tracks or rail any 
different now from  w hat they w ere last M arch ?

M R. T A Y L O R : I respectfully  subm it th a t th a t is an 
im proper question. H e  cannot testify  to  that. H e  says he 

30 doesn’t know w hat they w ere there.

T H E  C O U R T : I th ink th a t is so, M r. Carton.

Q. H ow  often have you gone by the location and  situ­
ation of this as shown on your m ap since last M arch ?

A. Oh, I  may have been by there  twelve or fifteen 
times.

Q. Do you know w hether there  has been any change 
m ade to  the things o r objects shown on your m ap since last 

40 M arch ? f
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E. E verett T hrockm orton —  D irect

1 A. No.
Q. Y ou don’t know ?
A. I don’t know.
Q. D o you know w hether the no rth  approach to the 

bridge has been changed since last M arch?
A. I  know th a t it has not.
Q. Do you know  w hether the trolley tracks a t the 

north  end of the bridge have been changed since last M arch ?
A. No, they have not been changed.
Q. Do you know w hether the  switch has been changed 

since last M arch?
A. No, I don’t know that.
Q. Y ou don’t know th a t?
A. I don’t know  that.
Q. Do you know w hether the tracks of the bridge as 

fa r south as they are shown on your m ap have been changed 
since last M arch ?

A. I know th a t they have not. 20
Q. Does your m ap show anything else than  w hat I 

have in terrogated  you about now ?
A. T here is the location of the boathouse there  tha t 

you have been speaking of.
Q. O n the west side o f the track  ?
A. O n the west side.
Q. Do you know w hether th a t location is the  sam e as 

it was last M arch?
A. Yes, that, is the same.

30
Q. Is there  anything else shown on your m ap th a t I 

have not inquired about?
A. N ot th a t I  recall, no. M ay it please your H onor —

T H E  C O U R T : O f course I don’t know  w hat the  m ap 
shows. You have asked him  about the switch and he says 
tha t he does not know  th a t there  is any change in that, does 
not know w hether it has been changed or not. I t  seems to 
me it m ight easily be shown w hether there has been o r not 
by somebody who knows. 4 0
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E. E verett T hrockm orton —  D irect

M R. T A Y L O R : P erhaps we can dispos.e o f the  whole 
business and it w on’t be necessary to pu t one on fo r the 
switch.

B Y  M R. T A Y L O R :

Q. W ere  you th ere  in M arch?
1 ,  A. L ast M arch ?
1U Q. Yes.

A. No.
Q. Y ou don’t know w here the guardrails w ere then, 

do you ?
A. O n the bridge?

M R. T A Y L O R : I t  necessarily follows if he was not 
th ere  in M arch.

20 Q. W ere you there  in A pril?
A. I couldn’t tell when I crossed the  bridge.
Q. A t th a t tim e you crossed as a passenger, d idn’t 

you, on the road?
A. O n the tro lley? No.
Q. H ow  did you cross?
A. Crossed in an  antomobile.
Q. Y ou didn’t take any particu lar observation of the 

place at th a t tim e ?
A. N ot last M arch, no.

30 Q. N aturally  you would not, because you didn’t have
f  any occasion to  ?

A. No.
Q. A nd as a m atter of fact, a re  you an engineer for 

the com pany a t the present tim e ?
A. I  do all their outside work.
Q. Y ou do all the ir outside w ork?
A. M ost all the ir outside work.
Q. Particu larly  in the Long B ranch Division?

A. Yes,40
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E. E verett Throckm orton —  D irect

Q. Y ou don’t  do m uch on the  Belm ar Division, do 
you?

A. I laid the tracks th rough Belm ar, I built all the 
road through Belm ar, bridges and all.

Q. H ave you done any w ork fo r them  in the Belm ar 
Division in the last th ree or four years?

A. I  built the  extension of tracks th rough  the camp­
ground, or Sea Girt, I  th ink it was tw o years ago.

Q. Y ou don’t  know the conditions, w hether o r not 
there  w ere any of these guardrails there  in M arch or not, 
do you ?

A. G uardrails ?
Q. Yes, in M arch, o f your own knowledge. N ow  not 

as you recall it, but can you state positively?
A. Em phatically ?
Q. Yes, last M arch.
A. No.
Q. Can you state emphatically th a t the  street from  

the A von side was not raised last M arch ?
A. T he stree t raised ?
Q. Yes, the  stree t from  the A von side was no t ra ised?
A. T he grade changed, you m ean ?
Q. Yes, the grade changed about a  foot. Can you 

state th a t?
A. I had  nothing to  do w ith it, no.
Q. Y ou can’t s ta te  w hether th a t was o r no t?
A. No.
Q. Do you know  as a m atter o f fact w hether or not gA 

the bridge was inclined slightly to  the  east when the plank­
ing was pu t in?

A. I  know  th a t the bridge had started  to travel, th a t 
is, the wagon bridge.

M R. T A Y L O R : I subm it under those conditions the 
m ap is not proper.

T H E  C O U R T : I had already ru led  that. I  had 
already ru led  th a t he had not yet shown sufficient knowledge. 4Q
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E. E vere tt T hrockm orton —  D irect

M R . T A Y L O R : W ell, I  m ean as to  the  rest then.

BY  M R. C A R T O N :

Q. Now, M r. Throckm orton, w hat is the distance of 
the guard rail extending from  the no rth  end of the Shark  
R iver bridge to  its term ination  northerly , th a t is, the  guard  
rail im mediately east of the trolley track?

(O bjected  to. O bjection sustained.)

T H E  C O U R T : I feel th a t I shall have to  sustain the 
objection, because his observation appears to  have been 
m ade quite ‘recently, and until it be shown th a t there  have 
been no changes so u th ------

M R. C A R T O N : W ell, not on the point of offering the 
map, your H onor. I t  seems to  me, in view of the testim ony 

2 0  of the plaintiff, and particularly  M r. Megill, th a t there is a 
guard rail there, was a guard rail there  then, th a t we m ight 
inquire of this witness if he has m easured and w hat he has 
found the length of this guard rail to be a t this time.

T H E  C O U R T : H e  has now testified th a t he does not 
rem em ber having know n about conditions there  last M arch 
and he does not know w hether there  has been any changes; 
so the  m easurem ents he m ade quite recently would not 
establish the  fact th a t th a t was the length of th a t guard rail 

3Q a t th a t time.

M R. C A R T O N : T h a t is true, your H onor, but he said 
th a t he knows th a t the no rth  end of the bridge has not been 
changed.

M R . T A Y L O R : H e  does not say that, M r. Carton. H e 
says it is inclined a little.

M R . C A R T O N : A nd in view of the plaintiff’s wit- 
40 nesses th a t th ere  was a guard rail th a t extended northw ard ly
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from  the no rth  end of the bridge, it seems to  m e it would 
be evidential o f this guardrail.

T H E  C O U R T : A n objection will be noted to the 
cou rt’s ruling.

(O bjection  noted fo r defendant as g ro u n d  of ap­
peal.)

M R. C A R T O N : I  w ithdraw  the witness, your H onor.

G E O R G E  B. C A D E, sw orn fo r defendant.

D IR E C T  E X A M IN A T IO N  B Y  M R. C A R T O N :

Q. M r. Cade, are  you fam iliar w ith the location of 
the S hark  R iver B ridge?

A. Yes, sir.
Q. W ere  you fam iliar w ith it last M arch 25th?
A. Yes, sir.
Q. Is  there a t this time, M r. Cade, a  guard rail on the 

east side of the trolley track  extending from  the no rth  end 
of the bridge a distance northerly  ?

(O bjected  to .)

T H E  C O U R T : W ell, if the purpose be to  ask  him 
w hether there  has been any change in th a t following that.

M R. C A R T O N : I f  there  is such a ra il now  m y next 
question is if there  has been any change since last M arch.

T H E  COURT. : A ssum ing th a t will be the n ex t ques­
tion the question m ay be answ ered.

(O bjection  w ithdraw n.)

10

20

30

A. There is. 40
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Q. Is  th a t guard rail located in the sam e position and 
does it bear the same length now as it did last M arch 25th ?

A. I t  does.
Q. W h at is the length of it?
A. I should say from  25 to  30 feet. I never actually 

m easured it myself.
Q. M r. Cade, has there  been any change in the track, 

location of your ra ilroad track, over S hark  R iver bridge 
^  since last M arch?

A. T here has not.
Q. T he switch im m ediately north  of the S hark  R iver 

bridge, has there  been any change from  w here it is now 
from  what it was last M arch?

A. No, sir.

BY T H E  C O U R T :

OA Q. H as there been any change in the location of your
^  tracks between the point of the switch and the bridge ?

A. T here has not.

C R O SS E X A M IN A T IO N  

BY M R. T A Y L O R :

Q. Do you know w hether or not the B orough of Avon 
has raised the grade there  ju s t no rth  of the S hark  R iver 

3Q bridge?
A. N ot to  my knowledge.
Q. Do you know w hether they have o r not ?
A. W e have never been called to  raise our tracks.
Q. Do you know  w hether the  B orough of A von has?
A. I couldn’t  tell you w hat the B orough of A von has 

d o n e ' w ith their streets, bu t our tracks have never been 
raised.

Q. W h at departm ent are  you in charge of, M r. Cade ?
A. I am  Secretary, T reasu re r and  Claim Agent.

40 Q- W ho has charge of the construction departm ent?
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A. T he superintendent.
Q. W ho is the superintendent ?
A. M r. Charles E . H ereth .
Q- W ho is M r. H e re th ’s superior?

. A. M r. H azelrigg.

h .  Qu tAZ d 1 understand the"  ‘hat you a re  in another 
branch of the serv ice ; is th a t so ?

A. W h y ------

Q. Yes or no now. I  don’t w ant an  explanation. You 
are  or you are  not. A re  you or not ?

in T H E  W I™ E S S : J U(% e> can I explain the conditions in our property?

1(

' Q. A nsw er the question yes or no.

M R. C A R T O N : A nsw er the question, M r. Cade.

A. N ot altogether.

Q. Well, are you or are you no t?

T H E  C O U R T : H e  says not altogether.

Q. D o you have charge of any of the construction ? 
A. No, sir.

Jan u a ry  ?Al*e ^  famiHar Wi*h th e  brid« e as last
A. I  am.

Q. W ere you fam iliar w ith it in F ebruary , 1016?
. 1  can t say th a t I  am  particularly  w ith it in Febru- 

y  o r any other time. I  rem em ber conditions as I  went

a n d ”  haere’h **” ?  n WaS the Same d^  of the accident. 
te"l you y  a"  ‘he ‘im e- T h a t is al> 1 can

Q. N ow  on the day o f the accident did you take 
m easurem ents, etc.? ■yuu raKe

A. No, s ir ;  I  d idn’t.
40
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Q. Y ou knew nothing about the m easurem ents until
you had exam ined the map, did you?

A. I  know  of one m easurem ent th a t our conductor
took the day of the accident.

Q. A nd your inform ation in reaching any conclusions 
you m ight reach as to  distance would be from  this map. 
w ouldn’t  it ?

1 Y) A. I have no conclusion as to  distance a t all.
Q. A nd also m easurem ents m ade by your conductor ; 

is th a t so?
A. H e took the m easurem ent he did to show how  fa r 

the m an was carried  a f te r  he was struck.
Q. A nd as  a m atter of fact you don’t know of your 

own knowledge any of these distances, do you ?
A. No.

R E D IR E C T  E X A M IN A T IO N

20 »
BY M R. C A R T O N :

Q. M r. Cade, did you cause M r. T hrockm orton to 
make a survey and plan fo r you?

A. I  did.
Q. H ave you seen the survey and plan th a t he has 

prepared  ?
A. I  have.
Q. I ask you if there  has been any change from  M arch 

gQ 25th last to  the present tim e of the tracks and objects shown 
by M r. T hrockm orton on his map.

A. I answ ered th a t no.

M R. T A Y L O R : I subm it the witness has shown th a t 
he him self does not know  about the distance, and the  only 
source of know ledge------

T H E  C O U R T : T h a t is no t the question. I t  is only 
as to  the changed condition. Y ou see he was not asked 

40 about any distance except the  length of th a t guardrail, and
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he does not attem pt to  give th a t exact. H e  says 25 or 30

M R. C A R T O N  : Now, if your H onor please, I  renew 
my offer.

T H E  C O U R T : Is  there now any objection to  th a t ^  
m ap?

M R. T A Y L O R : T here is, your H onor.

T H E  C O U R T : W ell, you m ay state the objection.

tu ™ - , T A Y L O R : T he objection is th is : th a t I  imagine 
M r. Cade s testim ony is going to be used to help prove this 
m ap ; m o th e r  words, to  show that the  conditions are  the 9 n  
same^ M r Cade has testified him self tha t he does not know 
w hether the distances are  the same, etc., to-day as they 
w ere a t th a t time, except as his m em ory has been refreshed 
by the m ap and by the m easurem ents of the conductor. N ow  
th a t being so, if he does not know the distances, etc., he 
naturally  does not know w hether the m ap — he says there 
is no change.

• T H E  9? U R T : Y ou see> M r- Taylor, all he testifies to 
is the conditions.

30
M R. T A Y L O R  : B ut the  th ing  which makes up condi­

tions is m easurem ents. I t  is fundam ental w ith the condi­
tions, and if he does not know  th a t the m easurem ents have 
been ehangecl he does not know th a t they are the same and 
the distances are  the same today th a t they were M arch e s  
1916; he naturally  cannot follow up and say the  conditions

fh V îî !  Same,.lf he d0es n0t know - H e  m ay testify  generally 
tha t the conditions are  the same, but when you come to p a r­
ticularize on it he doesn’t know. ...40
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T H E  C O U R T : M r. Taylor, let me m ake this sug­
gestion. U nless the surveyor should go righ t to  the scene 
of the accident, we will say, in its relation to th is case, we 
could never get a map, could we, unless we perm itted  te s ti­
mony on w hether or not there  had  been any change of con­
ditions by witnesses o ther than  the surveyor? T hese w it­
nesses do not pretend to  give the m easurem ents. They 

i r . testify  th a t the conditions w ere the sam e.- T hen  the sur- 
1 0  veyor makes his survey, if conditions are  sim ilar, and he is 

the one who gives m easurem ents. Y ou see you cannot say 
th a t one m an m ust testify  to  everything. W e have to  some­
tim es piece things together, you know.

M R  T A Y L O R : M y im pression, if your H onor please, 
was th a t M r. Cade’s testim ony was ir re le v an t; th a t he could 
sav th a t the railings which are  shown on th a t map, the dis­
tances and everything else, today are  the  sam e as existed 

2 0  th ere  in 1916, and the witness has said th a t he did no t know 
th a t th a t condition was true.

T H E  C O U R T : T he m ap will be adm itted and  an 
exception to  th a t ru ling will be noted.

(O bjection  noted fo r plaintiff as g round of appeal) 

(M ap m arked E xh ib it D  1.)

E . E V E R E T T  T H R O C K M O R T O N , resumed. 

D IR E C T  E X A M IN A T IO N  BY  M R. C A R T O N :

Q. M r. T hrockm orton, did you say the m ap was draw n

to a scale?
A. Yes.
Q. W h a t is the scale ?
A. T en  feet to  an  inch.
Q. W h at does the low er line on your m ap indicate ? 
A. T his low er line ?40
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Q. Yes.
A. T he east truss of the highw ay bridge.
Q. A nd w hat does the space between th a t line and the 

nex t line represen t?
A. T he w idth of the roadw ay on the highw ay bridge.
Q. W h at is the w idth of the roadw ay?
A. 20.7 feet.
Q. A nd w hat is the space im m ediately nex t to  this 

roadw ay ?
A. A  footpath.
Q. T h a t is on the west side of the wagon bridge, is it

not ?
A. Yes.
Q. A nd w hat is its w idth?
A. Seven feet, from  the center of the truss to the 

center of the guard  on the footpath.
Q. A nd how is the  w esterly line of th a t footbridge 

fenced off, if it is fenced off?
A. By railing.
Q. W h at sort of railing.
A. A s I recall it, an iron railing.
Q. A nd w hat is its height ?
A. A pproxim ately 3 feet 6 inches, I  should say ; the 

ordinary height of a bridge railing.
Q. H ow  fa r no rth  does th a t railing ex tend? W ill 

you indicate on your m ap ?
A. T he railing th a t you a re  speaking of now, th a t is, 

the iron railing, goes to the north  end of the  bridge, oppo­
site the north  end of the bridge.

Q. A nd you have shown a w hite spot there. W hat 
does th a t indicate?

A. T his one?
Q. Yes, and the one above it as well. Does th a t rep re­

sent the no rth  end of the wagon bridge?
A. T here is a pole a t each end, the end o f the rail and 

the end of the  truss.
Q. Y our line continuing no rth  flares a little to the 

west, does it no t?
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A. Deflects to  the west.
Q. A nd is the railing the sam e righ t on up to its end? 
A. T here is a little grade to  the north , low er on the

north  end. t
Q. W hat is the distance from  the no rth  end of the

bridge to  the north  end of the guard rail?
A. T his rail you are speaking of here?

, 0  Q- Yes-
A. 41 feet. '
Q. T h a t would be from  this point th a t you have 

indicated to  the end of the 41 feet ?
A. T h a t is it.
Q. W hat is the space shown im mediately w est of this 

guardrail ?
A. O pening between the highw ay bridge and the foot­

path  and the trolley bridge.
Q. W h at is its w idth?

20 A - 5-5 feet.

BY T H E  C O U R T  :

Q. W here is th a t ?
A. Between the footbridge and the trolley bridge, the 

footpath.

BY  M R. C A R T O N :

30

40

Q. Is  th a t an open way over the river ?
A. T h a t is open.
Q. A nd then you nex t come to the  trolley bridge ?
A. To the trolley bridge itself.
Q. A nd w hat is its w id th?
A. T en feet over all.
Q. A re  there any guardrails on either side of the 

trolley bridge going over the river?
A. T hey are  w hat we call a guardrail, th a t is, a  guard  

down on the bridge itself, bu t no high obstructions, eight 
inches high.
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Q. Ju s t eight inches high?
A. Ju s t a  trolley guard, }
Q. N o guard  o f any height outside of th is?
A. No.
Q. A t w hat point do the trolley tracks curve east, if 

they do curve east?
A. W ell, they begin about fifteen feet south of the 

north  end of the  rail you have been speaking of. i n
Q. A nd is the curve m arked o r g radual?  ■
A. Gradual.

BY  T H E  C O U R T :

Q- I  don t quite understand  w here the curve com­
mences.

A. 15 feet south, approxim ately, of the north  end of 
that ra iling they have been speaking of.

BY M R. C A R T O N : 2 0

Q. A nd is th a t a single track  over the bridge?
A. A  trolley track, yes.
Q. A nd w hat does it term inate o r run  into north  ?
A. A  crossover or switch.
Q. A nd then there is a double track ?
A. F rom  there  north.
Q. O n the m ain street in A von?
A. Yes.
Q. H ow  fa r is the point o f the south end of that 

switch from  the  northerly  point of the  guardrail, so-called?
A. T his fencing here?
Q. Yes.
A. 46 feet.
Q. A nd how fa r d istant from  th a t same point is it to 

the end of t h e ------
A. O f the track ?
Q. O f the track.
A. 44 feet.

30

40
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Q. D id you make any m easurem ents or have you any 
knowledge of the w idth of M ain S treet in A von a t the 
north  point of the bridge?

A. W e w ent up above and m easured between the 
curbs. T h a t is 69 feet between the curbs, and th a t is fa r 
enough.

Q. I don’t m ean that, M r. T hrockm orton, bu t do you 
- know the actual w idth of M ain S treet im mediately at the 

north  end of the bridge, or in o ther words, do you know how 
fa r west M ain S treet extends at the no rth  end of the bridge ?

A. No, I do not.

BY T H E  C O U R T :

Q. I notice a draw ing m arked “ P la tfo rm  ” there. 
W hat does th a t indicate?

A. T h a t is a p latform  built on the west side of the 
trolley. T he property  belongs to  the boathouse, I should 

^  imagine.
Q. A nd w hat is the line going north  from  th a t?
A. T here is another fence and a bulkhead, re taining 

bulkhead, along th e re ; holds the fill fo r the railroad or 
roadw ay, whichever you m ight term  it.

BY M R. C A R T O N :

Q. T he blue o r m arking on your m ap running a t right 
angles to  the track , is th a t the boathouse, so called?

30 A . T h a t is the boathouse.
Q. A nd righ t under th a t is m arked “ P la tfo rm  ” ?
A. T h a t is really the porch of the boathouse.
Q. A nd then you also have m arked “ P la tfo rm  ” iri 

the space im mediately no rth  of th a t?
A. Yes.-
Q. W h at is th a t p latfo rm  used for, as observed by 

you?
A. W ell, there  was no use m ade of it when we w ere 

there Y ou see there  w ere no people going to or fro  or any 
40 one around there.
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Q. As you observed, is it an approach to this boat­
house ?

A. Yes.

BY T H E  C O U R T :

Q. T here  seem to be some steps indicated on the south 
end of the platform . W hat are  they? j q

A. T his building is on the sam e elevation of the too 
rail o r guard , and you go down four steps th a t go into the 
boathouse and then you go down six  more, th a t is, on this 
p latform  that runs around the south side of the boathouse, 
w here all the boat landings are.

BY M R. C A R T O N :

Q. T he level of the boat house is some feet lower 
than the level of the street ? 20

A. You go down four steps to get down to th a t p lat­
form.

Q. Can you tell us, by ru le or otherw ise, the distance 
from  the northerly  end of the p latform  as shown a t the  top 
of your m ap north  to the end of your line which you have 
m arked “ Fence ”-?

A. I have got tha t note righ t here. I t  is 70 feet.
Q. A nd that you say is a fence?
A. Fence and bulkhead. T here is a fence on top of ,)A 

the bulkhead. ' " J
Q. Is the river or the su rface some distance below 

that ?
A. I should say yes, about four feet, the  su rface of 

the adjoin ing property.

BY T H E  C O U R T  :

Q. T hat is m arsh th e re ? T h a t is not the river there?
A. No, it is a m arsh ; some filling been put in there. 40
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B Y  M R. C A R T O N  :

Q. A nd w hat is the character of the fence there?
A. W ell, they are  ju st rough posts and tw o ordinary  

rails, tim ber rails.

B Y  T H E  C O U R T :

Q. H ow  high is the  fence above the bulkhead ?
A. Oh, I  should say it was th ree feet, or th ree feet 

six inches.

BY  M R. C A R T O N  :

20

80

Q. M r. Throckm orton, the wagon bridge over Shark 
R iver, is th a t an iron bridge?

A. Yes, P ra tt  truss.
Q. Do the sides of the bridge, as I style them  as a lay­

man, extend up over the roadw ay some distance?
A. Yes.
Q. A nd w hat is the type of these protections on there 

on either side of the bridge, or the style of them  ?
A. W ell, i t  is a genuine P ra tt  truss, regular P ra tt 

truss, about seven feet in height.
Q. Iro n  ?
A. Iron.
Q. N ot solid construction?
A. No.
Q. A n ordinary  —*—
A. O pen truss.
Q. T he ju ry  m ay know w hat a P ra tt  truss is, I don’t.

A nd th a t is the sam e on both sides of the  bridge?
A. O n each side of the  highw ay bridge, yes.

C R O SS E X A M IN A T IO N

BY M R. T A Y L O R :

Q. There is no obstruction here, is there, going off 
40 this platform?
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A. No.
Q. People can go righ t on there?
A. Yes.
Q. In  fact, they do do so?
A. I im agine so.
Q. Y ou didn’t m easure the height of the trusses, did 

you?
A. No, it is merely by w alking along by them , w ith 

reference to the  height of the  body.
Q. A nd between the trusses th ere  is certain  ironw ork 

holding the trusses, etc ' isn’t there?
A. Yes, sir.
Q. You didn’t m easure the height of the fence, did 

you?
A. T he height of the  railing along the footpath  ?
Q . Yes.
A. No.
Q. A nd do you know how m any boards there  are  ru n ­

ning horizontally from  the top or parallel to the top of the 
fence until it reaches the bottom  ?

A. F o r the foot w alk?
Q. Yes.
A. This is an iron railing w ith a balustrade rail on

top.
Q. A nd it is filled in between, isn’t  it?
A. N etw ork.
Q. D o you know w hat the condition was —  is this a 

telegraph pole here?
A. T elegraph pole.
Q. H ow  large around was th a t telegraph pole?
A. A bout fourteen inches in diam eter.
Q. O n the 25th of M arch do you know w hat the  grade 

was a t the end of this street, the 25th of last M arch ?
A. No, I  don’t know anything about it.
Q. Y ou don’t know w hether it has been filled in since 

that time, do you?
A. I don’t think it has.
Q. B ut you don’t know, do you?

10

20

30

40
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A. No. T,fre p latfo rm  would show th a t if it had  been. 
O. B u t you don’t  know ?
A. No.
Q. Y ou don’t  know  w hether there  w ere any fills there 

a t th a t tim e or no t?
A. No.
Q. Isn ’t  it true, M r. T hrockm orton, th a t in m any 

cases, while in a fence of th is k ind w here you can look 
directly th rough  it, if you are  facing it, if you get it a t an 
angle th a t the whole vision is obstructed ?

M R. C A R T O N : I object to th a t as calling fo r a con­
clusion.

M R. T A Y L O R : W ell, he is an expert on these m at­

ters.

2 q T H E  C O U R T  : T he question may be answered.

A. In  my opinion any one standing there 
Q. I d idn’t  ask you that.
A. Y ou can see righ t over this railing.
O. Now, M r. Throckm orton, you have been very 

honest in your answ ers. W on’t  you answ er th a t question?
A. No, you couldn’t see th rough  this railing, accord­

ing to the way you put it.

QQ
R E D IR E C T  E X A M IN A T IO N  

BY M R. C A R T O N :

Q. T he railing th a t you have ju st now re fe rred  to, 
th rough w hich you could not see, is the railing east of the 
footpath over the bridge?

A. E ast of the railing or w est ?

Q- East.
40 A. W est of the f-ootpath.
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Q. W est of the foo tpath?
A. W est of the footpath.
Q. Ju st indicate on your m ap the tw o railings tha t 

cover the bridge, guard  the  bridge on both sides.
A. T his is a P ra tt  truss th a t this is the railing of the 

footpath, which in my estim ation is not over th ree  feet six  
inches high.

10
B Y  T H E  C O U R T :

Q. N ow  ju s t look again. I th ink  you are  m istaken 
about that.

A. T his is the P ra tt  truss. This is the tw o lines show­
ing the P ra tt  tru ss over the  highw ay bridge.

Q. I though th a t was the bottom  of the nex t one.
A. T his is the P ra t t  truss and this is the  highwav 

railing. T his is the  edge of the trolley, the outside edge 20
of the trolley. (Ind icating  on m ap.)

B Y  M R. C A R T O N :

Q. M r. Throckm orton, have you your field notes with
you ?

A. Yes, sir.

Q. W ill you be good enough to  look a t th a t first and 
then let m e ask you again to indicate on the m ap the m ost 
westerly rail shown on the  P ra tt  tru ss  ? 30

A. T his one shown righ t here, the w esterly truss, 
th a t is.

Q. W ell, now, I  so understood you first and  then I 
understood you to  s a y -------

T H E  C O U R T : You indicated aw hile ago the  line 
above that.

A. W ell, then I was in e rro r if I  did. 40
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R E C R O S S  E X A M IN A T IO N

BY  M R. T A Y L O R  :

10

20

Q. W hen I re fe r to the railing, w here if you stood 
alongside of it and facing it and you answ ered th a t you 
couldn’t see through, w hat railing did you m ean?

A. T his one. (Ind icating .)
Q. Oh, you m eant th a t one ?
A. Yes.
Q. Y ou didn’t mean the fence?
A. No, not along the footpath.
Q. I  understood th a t th a t was the one. T h a t was the 

one I was re fe rrin g  to.
A. I f  I did I  was in error.
Q. T hen  you adm it th a t you can’t see th rough  w here 

the trusses are?
A. No, if you stand in the righ t position.
Q. Now we will suppose a child, to use an illustration 

which will conform  to your definition, suppose a child three 
feet in size should be along the fence, the outer fence, the 
one west of the footpath, and would look along th e re ; are  
not the sam e kind of obstructions such th a t the same con­
ditions m ight exist?

(O bjected  to. O bjection sustained.)

qq T H E  C O U R T : T h a t is not based on any proven facts 
in the case.

Q. M r. Throckm orton, w ouldn’t  it be possible to  gain 
the same position from  the w esterly side of the footpath as 
fa r as thè view is concerned as a t the trusses on the road?

(O bjected  to. Q uestion w ithdraw n.)

BY  ,TH E C O U R T  :

40 Q. M r. Throckm orton, how fa r is it from  the  truss
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you m entioned through  w hich a person could no t see, to  the 
m ost, easterly ra il of the trolley track?

A. A bout 15 feet.

BY  M R. T A Y L O R :

Q. Then it would be a t least 12 feet 5 inches, w ouldn’t 
it?

A . T h a t is to  the guard , about 15 feet.

B Y  T H E  C O U R T :

Q. T o  the  ra il?  1 
A. Yes, s ir ;  to  the rail.

BY  M R. T A Y L O R :

Q. T h a t doesn t show it, I  think, M r. Throckm orton. 
A. Come here and I  will be glad to  explain it.

(W itness indicates on m ap.)

A. 7 feet there  and 5 feet 5 inches th e re ; th a t is 
12 feet 5 inches. N

Q. W here  does it show on the m ap?
A. I t  is righ t there, the scale.
Q. I t  is not shown, is it ?

A. I t  is not necessary to have them  in figures, if you 
know the conditions existing there.

M R. T A Y L O R : I  subm it he has no t scaled it and  I 
subm it he cannot testify  to  it.

B Y  T H E  C O U R T :

Q. Is th a t m atter o f your own personal knowledge? 
A .- Yes, s ir ;  w ithout the least particle o f doubt.
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BY  M R. T A Y L O R :

Q. Y ou are  testify ing  from  the  m ap now, aren  t  you?

T H E  C O U R T : W ell, it is not entirely necessary. I f  
he had any knowledge aside from  the m ap of course it is

all right.

.10 Q M r. T hrockm orton, there  are  perpendicular posts
both on the tru ss and the rail or guard  a t the w est of the
footpath, a re  there  no t?  ’ '

A. Perpendicu lar posts in the rail on the west of the
footpath  bu t not of the  truss. "

Q. Do you know  how  m any parallel bars there  are
from  the footpath  from  the top?

A. No, I  do not.
Q. Y ou don’t know w hether one or fou r ?
A. No. In  my judgm ent there  are  two, one a t the

2 0  bottom  and one a t the  top.
O. B ut you don’t  know ?
A. N ot to a certainty.

G E O R G E  W . IR O N S , sw orn fo r defendant.

D IR E C T  E X A M IN A T IO N  BY  M R. C A R T O N  :

^  Q. M r. Irons, a re  you in the  employ of the defendant

company ?
A. Yes, sir.
Q. A s a m otorm an?
A. Y es, sir.
Q. H ow  long have you been in th e ir em ploy?
A. F ourteen  years this m onth.
Q. Been running a car all th a t tim e?
A. Yes, s i r ; never did anything else bu t th a t fo r this

ac\ last fourteen  years.
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Q. O ver the Belm ar Division, the  rou te  from  A sbury 
P a rk  to  B elm ar?

A. Yes, s ir ;  I have run  th a t ever since they run  the 
road from  S ixteenth A venue to Sea Girt, to  B elm ar; from  
Sixteenth  Avenue, Belm ar, to  Sea Girt,

Q. T h a t is a continuation to the south of the road?
A. Yes. T h a t is, I  ran  th ere  before they extended it 

down.
Q. Y ou were the m otorm an running the  car. t h a t ' 

caused this accident?
A. I  w a s ; yes, sir.
Q. A nd it happened on M arch 25th, as you recall?
A. Yes, s ir ;  seven m inutes past one.
Q. In  the afte rnoon?
A. Yes, sir.
Q. A nd do you rem em ber the fact th a t you w ere p ro ­

ceeding from  south to no rth  w ith your car?
A. Yes, sir.
Q. I t  has been said th a t there  is bu t a single track  

over the bridge.
A. Yes, sir.
Q. Y ou w ere going over th a t track ?
A. Yes, sir.
Q. A nd will you explain to  us how you m anaged or 

handled your car in com ing over th a t track  in regard  to 
speed and w hat you did ?

A. Yes, sir. I  come across S hark  R iver bridge, I 
suppose running about ten miles an hour, until I  got w ithin 3 J  
m aybe 150 feet of the end, w here I always shut off my 
pow er and brake down fo r the switch.

Q. W h at did you do th a t day ?
A. Ju s t the  sam e as I  have always done, ju s t as I  am  

telling you.
Q. Shut off your pow er ?
A. S hu t off my pow er perhaps 150 feet from  the 

o ther end of the bridge.
Q. 150 feet sou th? 40
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A. Yes. T h e  car d idn’t have no pow er on w hen she 
come to  the  end of the bridge, ju s t d rifting  along maybe 
five miles an hour, no t over that. A nd I got about io o  feet, 
probably 90 feet, from  the end of the bridge, and I  saw this 
autom obile standing th ere  and these tw o gentlem en or th ree 
gentlem en stood there  alongside of it. A s I  approached the 
end of the bridge this one elderly gentlem an started  down 

1 ^  - tow ards the end of the rail.
. Q. Is  th a t M r. H ubbard?

A. Yes, sir.
Q. P rio r to  th a t time, M r. Irons, w hat had  you done 

if anything by way of giving notice of your approach?
A. R ang the bell, foot gong.
Q. W here  was th a t?  ’
A. A bout 125 feet south of the end of the bridge.
Q. Now  you came on up as you have indicated ?
A. Yes, s ir ;  when I saw  them  I rang  the bell again, 

2 o  as it is my custom  to do when I see people along the track  
th a t way or standing along the track.

Q. A nd you did th a t on this occasion?
A. Yes, sir. A nd w ithin about 30 feet I  rang  the 

bell a g a in ; and when I come up to  the pole w here he stepped 
out, as he was w alking down, I  supposed he was going to 
stop there to  get on the car. I  still slacked up the speed of 
the car, and when I saw him  step out about five feet ahead 
of the car I throw ed my heel on the gong th a t way tw o or 
th ree  times (illustrating) and yelled as hard  as I could. I 

gQ don’t know why he couldn t  hear me, because I  hallooed 
loud enough to  hear me half a mile.

Q. D id you do anything w ith your brake a t th a t tim e ?
A. Yes, braked the car, and besides b rak ing  reversed 

the car to  stop.
Q. Y ou say you saw M r. H ubbard  approach th a t track  

all th a t tim e as you w ere going along?
A. Yes, sir.
Q. Going no rth  ?
A . Yes, sir.40
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Q. W here did you say your car struck  M r. H ubbard  
o r w here on the  track  was he when he was struck  ?

A. H e  had ju s t stepped on the rail, ju s t stepped oyer 
tha t way from  the  post. I  suppose the pole stands w ithin 
th ree feet, probably, o f the track. H e  ju s t stepped off on 
the track  th a t way when the fender h it him.

Q. Ju s t before, as he stepped around this post, before 
he stepped on the track, did he look tow ards you?

A. No, sir ; never looked a t all, o r never stopped.
Q- Y ou knocked him  down, I  suppose ?
A. Yes, sir.
Q. W ith in  w hat distance did you stop your car?
A. E ighteen feet.
Q. Is  there  a dow ngrade there  ?
A. T here  is slightly.
Q. A nd how fa r d istant is th a t to the switch, about?
A. I should judge from  the pole to the switch is 

m aybe twenty-five fee t; th a t is, from  the end of the guard- o n  
rail.

Q. W as there anything about H ub b ard ’s conduct or 
m otion forw ard th a t indicated to you th a t he was going 
across your path  ?

A. No, sir.
Q. U ntil he tu rned  w est to go on the track ?
A. No, s ir ;  I  never dream ed th a t the m an was going 

on the track. I supposed he was going to stop there  to  get 
on the car, the same as lots o f other people done. W hen he 
walked down to this pole I  slacked the speed of the car « 0  
m ore to come to a stop, and ju s t as I  did th a t he stepped in 
fron t of the car.

Q. D id you observe M r. M egill’s autom obile stand­
ing there?

A. Yes, sir.
Q. A nd did you tell us about how  fa r no rth  th a t rail 

extends from  w here M r. M egill’s car was standing?
A. I  should th ink  about 30 feet. Oh, no rth  from  

w here M r. M egill’s ca r w as?

1
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A. A bout 30 feet, I  should judge. I  th ink  he stood
about half way up the  railing.

Q. Y ou saw M r. M egill w hen you w ere going by?
A. Yes, s ir ;  saw him  sitting in the automobile.
Q. W ill you look at the plan of the  wall, M r. Iro n s?  

T his is pointing to  the  place w est of the  p latfo rm  th a t has 
been indicated as the boathouse.

A. Yes, sir.
Q. W ill you tell us about w here you w ere on the track

w hen you first clanged your bell ?
A. I was aw ay back here when I first clanged the  bell, 

no rth  of R iggs’ boathouse. T his is K ling’s here?
Q. T his is K ling’s, I  think.
A. T he o ther one don’t  show here.
Q. Is the map fam iliar to  you a t all? Do you recog­

nize it?
A. Yes, sir.
Q. D o you recognize w hat this space is th rough here ? 
A. T his is a footpath  from  here. T h a t is to  go on 

the bridge, isn’t it?

M R. T A Y L O R : I t  says so.

3 0

Q. Y our track  is w est of this footpath, is it not ?
A. Yes, sir.
Q. A nd do you know w hat protection there  is on the 

west side of the footpath  fo r pedestrians?
A. T he west side of the foo tpath?
Q. Yes.
A. Yes, there  is an iron railing all the  way across 

the bridge.
Q. H ow  high do you say this fence is w here it is 

indicated here as fence?
A. I  should judge about fou r feet, m aybe five. T h a t 

is w here it extends from  the pole on out to  th e  end of the 
bridge, from  the end of the bridge on to the pole.

Q. Is  there any guard  or protection or ra il on the west 
side of the railroad  track  no rth  of K ling’s p latform  ?40
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A. Yes, sir.
Q. W h at is th a t fence?
A. I t  is a fence runs out righ t up along the p latform  

and then shoots out tow ards the trolley track  along the 
embankm ent, w here the bulkhead is pu t up to  hold the 
embankment.

Q. M r. Irons, have you been running  th a t rou te this 
past year?

A. Yesf sir.
Q. A nd been running  it ever since M arch?
A. N o , not ever since M arch. I  was over a t Long 

B ranch about two m onths this last sum m er, all except that, 
and I went back there  this fall again.

Q. Is there  any difference or any change in the con­
ditions surrounding  the footpath, I  mean the bridge, the 
guardrails and K ling’s dock there  now  and the guardings 
around it from  w hat there  was last M arch? v

A. No, s i r ; I don’t th ink there  is any change. I don’t 
think there is a change m ade there.

Q. I show you a photograph.

M R. T A Y L O R : I object. H e has not offered it. I f  it 
is to  re fresh  his m em o ry------

M R. C A R T O N : T h at is w hat it is.

T H E  C O U R T : I cannot rule until the  question is 
asked.

Q -v I ask you to  exam ine the photograph, M r. Irons, 
and I ask you if there is any change, has been any change - 
since last M arch, from  th a t shown on the photograph and 
say if the situation was last M arch exactly as it is shown in 
that photograph.

A. Ju s t as good as I  can describe it. 
there is a change m ade into it nowhere.

I don’t th ink
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C R O S S  E X A M I N A T I O N

B Y  M R . T A Y L O R :

Q . M r. Irons, yo u  say  that about 90 feet a w a y  you  

first saw  M r. H ubbard , didn’t yo u  ?

A . Y e s , sir.
Q . A n d  you  ran g  the bell at that tim e?

A . Y e s , sir.
Q . W h a t did you  rin g  the bell fo r  ?
A . T h e  sam e as I a lw ays do.
Q . Y o u  anticipated d an ger?

A . N o , sir.
Q . Just fo r  the fu n  o f it?
A . I a lw ays rin g  th e bell w hen I see people w alk in g  

on the track, ju s t as it is custom ary, that is all.
Q . Just as a custom ?

A . Y e s .
Q . It w as not run g w ith  any intent to  w arn  any one, 

w as it ?
A . N o, not particu larly . I ju st saw  these people stand­

ing there and ran g  the bell as I approached therti.
Q . It  m ay be that you  fo rg o t this custom  at this tim e ? 

A . N o, s i r ; n ever forget.
Q . Y o u  d idn ’t h ave any p articu lar one to  w a rn ?
A . W e ll, I saw  them  standing there and I  ran g as I 

w ould  fo r  you.
Q . Y o u  saw  them  standing th ere and anticipated  som e 

danger, that th ey m ight get on the tra c k ?

A . N o, not necessarily  that.

Q . D id  you  or d idn’t yo u ?

A . N o, not necessarily  that.

Q . Y o u  ran g  it fo r  am usem ent o r to hear the m usic? 

A . N o, it is the custom . T h a t is w h at the bell is there 

fo r  and that is w h at w e  use it for.

Q . I f  th ere is no dan ger w h at do yo u  use it fo r  ?
A  T h e re  are lots o f tim es w hen I rin g  it w hen there
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is no  danger. I f  a  w agon  is on the opposite side o f  the 
street I rin g  it so th ey w o u ld n ’t go  over.

Q . In other w ords, you  rin g  it lest he should com e 
o ver?

A . Y e s .

Q . In  other w ords, to  w arn  people aw a y, is it ?
A . Y e s , sir.

Q . A n d  a vert a n y  d an ger?
A . C ertain ly , that is w h at it w as for.
Q . Y o u  saw  M r. M egill and M r. H ub bard  w hen you  

w e re  90 feet aw a y, d idn’t y o u ?
A . A b o u t that, I should jud ge.

Q . A n d  you  saw  M r. M egill in his car w hen you  w ere 
passing his ca r?

A . Y e s , sir.

Q . A n d  you  looked at him  and recogn ized him  as M r 
M eg ill?

A . N o, I didn’t.
Q . B u t you  saw  him  ?

A . I saw  him  there in the m achine but I d idn ’t know  
w ho the m an was.

Q . Y o u  had n ever know n M r. M egill, had y o u ?
A . N o t personally, no.

Q . B u t you  looked w h ile you  w ere passing the m achine 
to see i f  there w as a m an th ere?

A . Y e s , I saw  the m achine.

Q . W h en  did you  n ext rin g  yo u r bell?
A . I ju d g e  about 50 feet aw ay.
Q . A n d  w h at w as that fo r ?
A . T h e  sam e th in g as before.
Q . W ell, w hat w as it fo r  b efo re  ?
A . W ell, ju s t as I told  you.
Q . W ell, tell me again, please.

A . B ecau se people stood on the opposite side o f the 
track  there.

Q . A n d  because th ere m ight be d an ger?
A . Y e s .

Q. N o w  the n e xt tim e you  ran g  it w as w h en ?

10
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A . I should jud ge, I don’t kn ow , 25 or 30 feet m aybe.

Q . 25 or 30 fe e t?
A . W h en  I  saw  him  w a lk in g  dow n tow ard s the end 

o f the railing.
Q . Y o u  saw  him  run nin g dow n tow ard s the end o , 

the railin g?
A . N o t running, w alking.
Q . N o w  at that tim e y ou  anticipated that there w as 

really  danger that he m ight get on the track , didn’t you, 

w hen you  saw  him  goin g in that d irection?
A  Y e s , s i r ; you  w ould  th in k so too. 
q ’ A n d  you  saw  M r. Hubbard passing dow n tow ard  

the' site o f w here he w as finally hit, didn’t you  ?

A . Y e s , sir.
Q . #A n d  you  didn’t kn o w  w hether he w as goin g to

stop or not, did you  ?
A . N o, sir.
Q . A n d  you  began to rin g  yo u r bell v e ry  h ard  then,

didn’t yo u ?
A. Y e s  sir.
Q . B ecau se yo u  did anticipate that he w ou ld  com e on

the track, that he w ould  go  on the tra ck  ?
A . W h en  I saw  him  step out across the rg.il then 1

knew  he w as g o in g  to.
Q . I didn’t ask  you  t h a t ; but you  say about 30 teet 

a w a y  you  began to anticipate h e m ight go on the tra ck ?

A.- Sure.
Q . A n d  you  began to  rin g  you r bell v e ry  h a r d .

A . Y e s , sir.

Q . A n d  began to shout at him  ?

A . N o , I  didn’t say that.
Q . H o w  close did yo u  get b efo re  you  began to shout 

at h im ?
A . A b o u t five feet. H e  stepped over on the rail and 

I hallooed.
Q . Y o u  had a car that w as closed?
A . N o, not v e ry  m uch closed, but the side door w as
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o p e n ; one side door w as open and the door closed behind 
me.

Q . Y o u  opened it b efo re  you  hallooed at h im ?
A . N o, s i r ; the door w as open.
Q . W a s  open ?
A . Y e s .

Q . W e re  the doors open all the w a y  th rou gh  yo u r ca r ?
A . Y e s , sir.

Q . H ub bard  continued to w a lk  tow ard s the tra ck  ?
A . H e  w asn ’t w a lk in g  tow ard s the track, he w alked 

north, the sam e as the car w as going.

Q . H e  continued to  w a lk  parallel to the track, didn’  ̂
he?

A . Y e s , sir.

Q . A n d  i f  he continued to  w alk  fa r  enough parallel to 
the tra ck  he w ould  have to cross th e track, w o u ld n ’t he, or 
if  he continued in the sam e course he w as then tra ve lin g ?
H e w ould  h ave to cross the tra ck  because the tra ck  goes 20 
over to the cen ter?

A . Y e s , or else turn  fu rth er to  the northw ard .
Q . T h a t w as about 30 feet a w a y  w hen you  becam e 

ve ry  m uch alarm ed, w as it?

A . N o, I w asn ’t alarm ed 30 feet a w a y ; I w as m ore 
alarm ed w hen I saw  him  step o ff on the track. T h a t w as 
the only tim e I w as alarm ed.

Q . B u t w hen the car w as 30 feet fro m  him  how  fa r  
was he fro m  the tra ck ?

A . W e ll, I suppose m ay be fo u r or five feet. I have 30 
got to guess at those things. I don’t know .

Q. A n d  he continued to  d raw  closer to the tra ck  rieht 
along ?

A . Y e s , s i r ; he w alked  righ t dow n along the rail.

Q. Now that telegraph pole is there, isn’t it?
A . Y e s , sir.

Q . A n d  one th ere?  (In d ica tin g  on m ap.)
A . Y e s , sir.

Q. D id  that obstruct yo u r v ie w ?
A. N o, there isn ’t one there. T h a t is a post. 40
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Q . B u t th at didn’t obstruct y o u r vision  at that tim e? 

A . N o , s i r ; not at all.
Q . A n d  yo u  continued to  see him  until the v e ry

m om ent he w as h it?
A  Y e s  sir.
Q . W h e re  did he get on th is m ap b e fo re  he w ent

d irectly  on the track , rig h t b y  that pole? ' ,
A .  R ig h t b y  that p o le ; yes, s i r ; and then he turned

righ t th ere around to  the w estw ard .
Q . H e  turned short around there ?

A  Y e s  sir» • >
Q . Y o u  kn ew  that w as a crossin g at that place, didn t

you, to  go to  th e boathouse?
A  Y e s  sir.
O  P eop le  h ave been crossin g there fo r  yea rs?
A Y e s  ever since I h ave been running up and dow n

20
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there.
Q . A n d  lon g b efo re?

A . I  suppose so. ,
Q . A n d  in th e sum m er tim e it is used b y  probably four

or five  hundred people a day that cross there ?

A . G enerally.
Q . M ayb e  a thousan d?
A . M ayb e ten thousand.
Q . A n d  it is also used in the w in tertim e?

A . Sure.
Q . N o w  as a m atter o f fa ct you  w e re  lookin g at that

other car com ing fro m  th e north, w eren ’t yo u ?
A . N o , s ir ; I  didn’t look at the other c a r ;  I w as 

w atch in g him  fro m  the tim e I put m y eyes on him  till I h it

him. ' , . .£
Q . P oin t to  w h ere M r. M e g ill’s m achine w as, i f  you

P A . A b o u t righ t up in here, at the end o f the footb rid ge

there. (In d ica tin g  on m ap.)
Q . T h en  M r. H ub b ard  w as w h ere?
A . R ig h t here, about at the end o f the autom obile.

4 0  Q . A n d  yo u  w e re  w h ere?
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A . A b o u t here, about 90 feet back fro m  the pole here 
when I first sa w  him. B y  the autom obile he stood.

Q . W h en  you  w e re  opposite M r. M e g ill’s ca r w here 
was M r. H ub bard  ?

A . .W e ll ,  righ t close to  this pole here, I don’t kn o w  
how  fa r  dow n.

Q . Y o u  m ean he w as about at the end o f the ra ilin g ?
A . N o, not at the end o f the railing.
Q . N e a rly  th ere?  10
A . Y e s , nearly  there.

Q . N e a rly  at the end o f the ra ilin g ?
A . Y e s , sir.

Q . A n d  you  took you r m ind o ff o f  the road long 
enough to look at this car and see that there w as a m an in it ?

A . In  the autom obile. A n y b o d y  could see that. Y o u  
could see that lookin g righ t up the r o a d ; d idn ’t h ave to turn 
your head. .

Q . N evertheless you  did it ?

A . I  saw  there w as an autom obile standing there, sure.
Q . W h ere  w as the m an in the autom obile?
A . S ittin g  up on the seat. I don’t kn o w  w hich  side 

he w as on.

Q . O n  the fro n t seat?
A . Y es.

Q . A n d  w as the ca r right hand d rive  or le ft  hand 
drive ? C ould  you  tell that ?

A . N o, sir.

Q . D o  you  rem em ber the typ e o f the ca r?  3 q

A . N o, s ir ;  I couldn ’t tell you  w h at kind o f a ca r jt 
was or an yth in g about it.

Q . Y o u  say  you  w e re  five o r  s ix  feet a w a y  fro m  M r. 
H ubbard w hen he fin ally  stepped on the ra il?

A . A b o u t five feet, I judge.

Q . W h en  he stepped on the ra il?
A . A b o u t five fe e t;  yes, sir.

Q . A n d  you  saw  him  durin g all this tim e, d idn ’t you  ?
A . Sure, I saw  him  from  the tim e he le ft  the m achine 

until he stepped on the rail. 40
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Q. And you were about five or six feet away from 
him when he actually stepped on the rad?

Q. Y ou m ay have been seven or eight, m ayn’t  y o u .
A. I  don’t  th ink  so.
O Y ou m ay have been ?
A. No, I  don’t th ink  it is over five feet, probably less

‘^ " ¿ ^ I t  probably may have been more'than that too?
A N oQ. You don't know how far aw ay from  him  you w ere

as a ™attjrc° ^ , t teU you that, but I should say not over

fiVe q'* Then when you saw him step on the track how fast 
were you going, 3o feet from the place you hit turn.

A. F ive miles an  hour.
Q. A nd w hen you saw him  step on the track  then y

put the brakes on, didn’t  you ?
A Sure. I  had  the brakes on before that.
O  H ow  long befo re  th a t did you have the brakes o n . 
A  I suppose 50 or 60 feet away. I was slacking up 

all th e  tim e, because I  expected he was going to  stop there 

to get on the car.
Q. W as the  ear in w orking o rd e r .
A V aq fine
Q; Do you m ean to  say th a t you had  those brakes on

co o r 60 feet and it d id n t  stop i t .  .* ,, ,
5 A. O f course I had  the brakes on, bu t I  didn t  have

them ^on ^  wag he aw ay f rom  you w hen you first pu t

on the  b r i kdeon^ know, I  suppose 50 o r  60 feet. W hen I  put

on the brakes to  stop it?
Q. T o  stop the  car.
A. A bout five feet.
Q. A bout five feet?

40
A. When he stepped on the rail
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Q. A nd the brake continued on all the time, did it?  
A. Yes, sir.
Q. A nd you carried  him a t least 18 feet a f te r  you 

hit him  ?
A. Yes, sir.
Q. W hen did you first pu t on the reverse?
A. Ju s t the tim e I hit him.
Q. Ju s t the tim e you hit h im ?
A. Yes, sir.
Q. Y ou d idn’t pu t it on before?
A. No, s ir ;  d idn’t have tim e to  pu t it on b efo re ; 

didn’t have no call to pu t it on before.
Q. W hy  do you say there  was no call fo r  it?
A. W asn’t anything in the way to  stop the  car.
Q. T he m an was in the way ?
A. No, not till he stepped on the  track.
Q. Y ou said five feet away.
A. T hen  I  said it when I pu t on the  reverse.
Q. Y ou said aw hile ago you d idn’t pu t on the reverse 

until you hit him.
A. No, I  didn t say that, I  said w hen he stepped on 

the rail.
Q. H o w  was the rail th a t day?
A. Fine.
Q - H o you m ean to  say th a t w ith the type of ca r you 

were using th a t day o r w ith the car th a t you w ere using 
that you couldn’t  stop th a t w ith the aid of the  brakes and 
the reverse w ithin tw enty-three feet?

A. W ith in  tw enty-three feet?
Q. Yes.
A. She stopped, not w ithin tw enty-three fee t; she 

stopped in eighteen feet.
Q. W ith  the  car how long would it take you to  m ake 

a. stop w ith the aid of the reverse?
A. I  suppose about fifteen feet.
Q. A bout fifteen feet?
A. M aybe tw enty, according to  the speed she was 

running.
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Q. W ell, w ith th a t rail, the  ra il you had  th a t day.
A. A bout fifteen o r eighteen feet, as I  did stop.
Q. D o you mean to  say it would take fifteen or 

eighteen feet, w ith a good rail, as you had, if it ran  five or 
six  miles an hour, as you w ere running, to  stcfp the car w ith 
the use of the reverse ?

A. Yes.
Q. As a m atter of fact you w ent tw enty-three feet?
A. No, sir. .
Q. Y ou figured that, th a t you carried  him  eighteen

feet and you saw him  five feet away.
A. Yes, bu t don’t  you suppose it takes you tim e to 

reverse the car and pu t the brakes on? Can you do th a t in 
the tw inkling of an eye, reverse your brakes and pu t your 
brakes on and stop a car ? I  have been a m otorm an too long.

Q. W hen you saw this m an going in a direction w here 
he would have to cross the track  why d idn’t  you stop the car 
before?

A. Because I  didn’t  th ink  there  was any use.
Q. Y ou thought he was probably going to  stop and

get on the ca r?
A. * Sure, th a t is exactly w hat I  did think.
Q. T h a t is w hat you guessed a t?
A. No, I  d idn’t have to guess.
Q. T h a t is w hat you though?
A. T h a t is w hat I  thought, ju s t the sam e as I  see you

walking along the track . _ .
Q. W ouldn’t  you th ink a m an walking alongside a

track  in a place w here there  was a crossing was going to 
cross the track  ?

A . Yes.
Q. You thought he was going to  get on the car ?
A. Sure.
Q. Y ou used your own judgm ent?
A. T h a t was the only thing I could use.
Q. A nd if you had  gone to w ork and pu t on your 

brake and your reverse ten  feet fu rth e r back you wouldn t 
have h it him, would you?40
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A. I  suppose I  would. I  d idn’t suppose he was going 
to  step on the track.

Q. D id this m an give you a signal th a t he was going 
to stop?

A. No, sir.
Q. Y ou saw him running  in th a t direction and guessed 

he was going to  stop?
A. Yes.
Q. Y ou guessed wrong, d idn’t  you ? ) 10
A. Yes.
Q. A nd it resulted in the crippling of th is man, d idn’t 

it?
A. Yes, sir.

R E D IR E C T  E X A M IN A T IO N  

BY  M R. C A R T O N :

Q' I  om itted to  ask you the length o f y ou r car.
A. Tw enty-eight feet. I  never m easured it, bu t th a t 

is w hat they say it was, tw enty-eight feet long; double truck, 
hand brake.

BY T H E  C O U R T :

Q. W hat is the  height o f it ?
A. I  couldn’t say about that, I  suppose maybe ten  or 

twelve feet. I  don’t know  w hat the height of those cars are. SO

JA M E S  S T IL L A W A Y , sw orn fo r defendant.

D IR E C T  E X A M IN A T IO N  B Y  M R. C A R T O N :

Q- M r- Stillaway, you w ere the  conductor on this car 
m question, w ere you no t?

A. Yes, sir.
Q. O n M arch 25th last, the  car th a t m et w ith an 

accident, you w ere the conductor ? 4 q
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A. Yes, sir.
Q. W here w ere you on your car th a t day ?
A. T he back end platform .
Q. D o you rem em ber the progress of the car over the 

bridge before you m et w ith the accident?
A. Do I rem em ber w hat ?
Q. T he progress of the car as it went over the bridge.
A. Yes, it was not very fast.
Q. A bout how fast was it going over the bridge, 

would you say?
A. W ell, I judge a f te r  we passed R iggs' there  it 

w asn 't going over five miles an hour, not a bit.
Q. D id you hear the  gong sounded as you w ent over 

the bridge ?
A. Oh, yes, sir.
Q. W here’ was the car on the bridge a t th a t tim e when 

the gong sounded?
2 q  A. A bout when he left R iggs’ he started  to  ring his

bell, as he always does when he goes off the bridge, to w arn 
anything th a t m ay approach coming on the track , like a 
wagon or anything.

Q. H ow  fa r south of K ling’s pavilion is R iggs’ place?
A. H ow  fa r  south is it?
Q. Yes.
A. W hy I judge about 50 feet. I couldn’t tell,' I  never 

m easured it, bu t I am only ju st using my own idea.
Q. D id you observe the car a fte r you first heard  this 

gQ bell clang as it w ent over tow ards the  end of the bridge?
A. T he autocar, you m ean ?
Q. No, the trolley car, the speed it kept up as it went 

over tow ards the end of the bridge, your trolley car.
A . O u r trolley car?
Q. Y e s ; did you observe a f te r  you heard  the bell ring 

w hether its speed slackened?
A . O h, yes, he was reducing his speed down all the 

time, sure.
Q. D id you hear the  bell clang a f te r  th a t before the 

40 accident ?
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o f gS ti„ gTe ty e SdW hat ^  ^
g .  W hat did you observe a f te r  this sharp  bell ?

r '
A. W ell, very, very slow.

way ?Q ' H ad  *  ^  g0“ en ° ff the brid? e ^ e r  on the road- 

on t o l h e ^ d  aiou t.th e  f r °n t ‘rUCk ° f ^  f “ der - . s

stopp?d after tC brakeT w enT on? diSta" Ce the * “ ■
^ Jumped out to see righ t aw av and T /-.t-. j  i 

m an laying righ t in under the fron t 0

got out ? ^  W3S ^  m a”  lying 0n tKe £round when you

A. H e  was laying with his body on his side lit*  , -*.u

s te p s '  thC Car HiS h6ad ri^ ht »  under the W

O n the east or west side of the ca r?
O n the east side o f the trolley.
D id you help to get him up?

yes. Y ^ ’ 1 WaS the 0ne th a t heIPed lift h™  to his feet,

Q- Y ou d idn’t see M r HnKKot-,4 
was s truck?  ’ course> before he

A. No. £

C R O SS e x a m i n a t i o n

B Y  M R. T A Y L O R :

Q-
A.
Ô-
A.

1C

did you? Y°U dldnt kn°W thCre Was any one in the way,
A. No.
Q- And the first your attention was attracted to any- 4Q
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th ing ex traord inary  was when you heard  these sharp  clangs, 
w asn’t  it?

A. Yes, th a t is right.
Q. Now how m any times do you say the bell did ring 

between M urphy’s pavilion and R iggs’?
A. I  w ouldn’t give you the exact count of time, bu t 

the bell when he rang  it quite fast, you couldn t  count them . 
Q. Y ou mean he generally does?
A. Yes, I d idn’t  count them. I  couldn’t  tell you that,

I am  sure. |
Q. T here  is nothing between M urphy’s and Riggs ,

is there, to  look out fo r ?
A. N othing between M urphy’s and R iggs’ ?
Q. Yes.
A. No, you are  on the railroad bridge, p rivate way. 
Q. W h at was he ringing so on a private way fo r ?
A. H e  w asn’t  ringing. H e  started  ringing a f te r  he

9 n  left R iggs’.
Q. O h, he started  ringing a f te r he le ft R iggs’ ?
A. Yes, sir.
Q. H ow  fa r can you hear one of those bells, an ord i­

nary  ring?
A. W ell, I  w ouldn’t  give you th a t answer.
Q. W ouldn’t  give m e th a t answ er?
A. No. I t  is quite a  ways, quite a loud bell, bu t you 

can hear them  m any tim es yourself and you have heard  
them  m any times. Y ou can find th a t out yourself.

80 Q. W hy? T his was a particularly  loud bell, you
thought, fo r this occasion, w asn’t  it?

A. W ell, s u re ; you give a sharp bell, it is a loud one. 
Q. N ow  you have testified you didn’t  know th a t there  

was anything ex trao rd inary  until you heard  those sharp
bells.

A . Yes.
Q. A nd how fa r w ere they given aw ay from  w here

the accident happened?
A. T he sharp bell was given righ t close to it.
Q. W ell, how  fa r aw ay?40
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A. W ell, how can I tell w here the m an was standing ? 
W here I  stood I  couldn’t see anything*.

Q. You know how fast the car was running?
A. Yes, about five miles an hour.
Q. You testified to that. H ow  fa r was it aw ay ? You * 

are accustom ed to  judging  distances. Y ou have w orked on 
it a good while.

A. H ow  fa r  from  the m an when these bells w ere 
given ? 10

Q. T en feet?
A. H ow  could I tell when I d idn’t see the m an ?

(O bjected  to .)

T H E  C O U R T : H e said he d idn’t see the man.

20

30

40

M R  T A Y L O R : T here was an im pact when the man 
was struck. H e could judge from  that, perhaps.

Q. H ow  fa r a f te r  this sharp  bell was given did the 
car go before the brakes w ere pu t on ?

A  I judge it was a very short distance, because it 
fetched up w ith a jerk .

Q. H ow  fa r  did it go ?
A. W ell, not over 18 feet, sure.
Q. N o? I guess you m isunderstand me. H ow  fa r did 

* ; '$ ? £  Su f,r ° m the *’m e *heSe sharP bells w ere soundeduntil the  brakes w ere p u t on ?
A. H ow  fa r did it go ?
Q. Yes.

2  A  H f  was Pu ttinS the ^ a k e s  on when he was ringing 
e bell a t the same time. H e  was doing all he could to  stop 

the car, and th a t was the sharp  notice he gave.

U  p -  Isl there a n y  other reason why you should observe 
the times he was ringing the bell from  R iggs’ until vou 
heard  the sharp  bell? * unm  you

A. W ell, I  w ouldn’t observe an ordinary  bell bu t when 
he gave a sharp  bell I  im ag ine------
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Q. You did observe th a t?
A. Yes, I im agined something.
Q. A nd you also testified th a t you have heard  bells 

before th a t?
A. I have w orked on a car fo r eleven years fo r this 

company and I have heard  m any a bell, no doubt, and we 
will get a little m ore proof, as long as you w ant it th a t way.

Q. Y ou have testified th a t on this day ju st previous 
■ to this accident th a t you heard  him  ring a bell and rem em ­

bered his having rang  the bell p rio r to  the tim e the sharp 
bells began to  ring.

A. You mean on this day o r some other day?

T H E  C O U R T : W e are  talking about this day, no 
other day. Ju s t rem em ber th a t in all the  rest of your testi­
mony, we are talking about this day and no other day.

2 q  Q. H ow do you happen to rem em ber th a t M r. Irons,
the m otorm an, on this day ju st p rio r to the  tim e the accident 
happened and while he was on the bridge, rang  his bell a 
num ber of times p rio r to the tim e th a t the sharp  bell came ?

A. Because I rem em ber it. T h a t is about all I  can 
say. I have got it in my mind.

Q. Can you tell us about how m any times he rang his 
bell between N in th  A venue and E ighth  Avenue, B elm ar?

A. No, I couldn’t.
Q. Do you know th a t he rang it between N in th  A ve­

rt a  nue and E ighth  A venue?
A. Yes.
Q. Y ou rem em ber th a t distinctly, don’t  you?
A. Yes.
Q. Y ou rem em ber th a t he rang  his bell between F if ­

teenth  A venue and S ixteenth  A venue in Belm ar th a t day, 
don’t  you?

A. I can’t go so fa r  back. Y ou a re  going quite a 
ways aw ay from  the place w here it happened.

Q. A nd you don’t w ant to get very fa r from  there  on 
4Q your testim ony, do you ? B ut you rem em ber distinctly tha t
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between N in th  Avenue and E ighth  A venue he rang  his bell ?
A. I rem em ber he did, yes.
Q. T h a t is 700 or 800 yards away, isn’t it ?
A. Oh, no. I  imagine it would be a little fu rth e r than 

that, w ouldn’t it?
Q. W ell, we will say it is a th o u san d ; but you can’t 

go as fa r as S ixteenth Avenue, which is a mile ?
A. I c a n t  rem em ber distances th a t fa r  away. I  never 

took any m easurem ents. 10
Q. As a m atter of fact, you don’t rem em ber w hether 

he rang  that bell a f te r he left R iggs’ a t all until he rang  the 
sharp bell, do you ?

A. Oh, yes.
Q. B ut you don’t rem em ber between F ifteen th  and 

S ixteenth Avenues ?
A. No.
Q. T h a t was ten m inutes before. I suppose th a t is 

out of your memory.
A. Oh, he m ight have done it, but there was no ex tra - 2 0  

ordinary  ringing or I would notice it.
Q. W ho have you talked this case over w ith ?
A. M r. Cade.
Q. W hen ?
A. N ot so long ago.
Q. W ell, when ? T h a t is not the question.
A. W ell, I  d idn’t look at the exact tim e?
Q. W ell, was it a t N ew  Y ear’s o r since then?
A. Oh, a little recenter than  that. 30

Q. B ut you don’t w ant to answ er the question now ; 
you are try ing  to avoid it, a ren ’t you ?

A. W ell, I  told you I had talked it over w ith him  and 
tha t is sufficient, isn’t it?

Q. W ell, it seems to  be in your mind.
A. W ell, is it in yours?

T H E  C O U R T : Y ou a re  asked to  answ er questions.
You will not com m ent upon them. 40
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Q. W ill you tell m e when you last talked w ith M r. 
Cade?

A. I  was talking w ith him  today.
Q. W hat tim e today, a f te r  lunch, a f te r court ad ­

journed?
* A. A  little before lunch.

Q. A nd w ere you talking to  him  a f te r court adjourned 
this noon?

A. I ain ’t seen him close enough to speak to him  since 
dinner.

Q. Since dinner?
A. No.
Q. B ut you know when the court ad journed  a t 12.30, 

don’t you?
A. Yes.
Q. H ave you talked w ith him  since 12.30?
A. No.

20 Q T h at is w hat I am  try ing  to find out.

RYJV1R. C A R T O N :

Q. You have also talked with me about it, haven’t you, 
talked w ith me about the case too, haven’t you ?

A. Yes.

30 H U G H  F IN N E G A N , sw orn fo r defendant.

D IR E C T  E X A M IN A T IO N  BY  M R. C A R T O N  :

40

Q. W here do you reside?
A. Long Branch.
Q. W ere you on the car th a t caused this accident last 

M arch?
A. Yes, sir.
Q. W ere  you in the employ of the trolley com pany? 
A. N ot now, no.
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Q. W ere you a t th a t tim e?
A. W orking fo r the A tlantic Coast, yes.
Q. T he A tlantic Coast E lectric R ailw ay Com pany?
A., Yes, sir.
Q. In  w hat capacity?
A. Line departm ent, electric departm ent.
Q. O n the poles?
A. Yes, sir.
Q. A nd w here did you take the car th a t day?
A. A t Sea Girt.
Q. A nd w ere proceeding northw ard  tow ards A sbury 

P a rk ?
A. Yes, sir.
Q. Do you rem em ber the happening of this accident ?
A. Yes, sir.
Q. D o you rem em ber the car crossing over the bridge 

ju st p rio r to  the accident?

^  . . 20y .  W here w ere you sitting in the car?
A. A bout seven feet back on the right hand side.
Q. T hat would be the east side, I suppose, w ouldn’t 

it?
A. Yes, sir.
Q. N ext to  the wagon bridge?
A. Yes, sir.
Q. A nd w hat is the type of th a t car ? A re there 

benches running along the side, are they those short benches 
w ith the aisle in the center ?

A. T he aisle in the center and seats on each side.

BY T H E  C O U R T :

Q. Cross seats?
A. Yes, s i r ; aisle in the middle and seats on each side.

BY M R. C A R T O N :

Q. Tw o passengers to  a seat? 4Q
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A. Tw o to  a seat.
Q. Did you observe w hether any gong was sounded as 

you were crossing over the bridge th a t day ?
A. Yes, before we got off the bridge.
Q. A nd about how fa r south of the pavilion was it 

there  when you first noticed this gong?
A. Ju st about leaving the bridge, about the length of 

the car leaving the bridge.
Q. A bout the length of the car leaving the bridge?
A. Yes, sir.
Q. A nd w hat do you say was the speed of the car, 

about, at th a t tim e?
A. I t  was rolling along slow.
Q. Then how fa r was th a t from  the point of accident, 

do you say ?

T H E  C O U R T : Did he see the accident ?

Q. F rom  the tim e w here the car stopped.
A. F rom  the tim e he was ringing the bell till the car 

stopped ?
Q. Yes.
A. I  haven’t any idea how m any feet it is.
Q. Do you rem em ber when the car did stop ?
A. Yes, sir.
Q. A nd how fast do you say the car was proceeding 

ju st b e fo re  it stopped?
A. W hen the car stopped the  car was reversed and it 

had to stop.
Q. Ju s t before it was reversed, before it did stop, how 

fast do you say it was going?
A. Ju s t going slow.
Q. W ould you care to  give us an estim ate in miles per 

hour?
A. I  haven’t any idea how fast it was going in miles.
Q. You don’t run  a car yourself?
A. No, sir.
Q. Did you see M r. H ubbard  before he was struck?
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A. Yes, sir.
Q. W hen did you first notice him as you w ere cominu

A. W hen I first noticed him was when the car m ade 
the turn .

Q. W here was he then ?
A. R ight by the pole.
Q. R ight by the pole ?
A. Yes, sir. 10

Q. W hat was he doing when you first saw  him ?
A. W hen I  seen him he was w alking righ t into the car. 
y .  A nd did you observe w here he came from  ?
A. No, I d idn’t.
Q. D id you notice w hether he looked tow ards you to 

see the car ? J
A. No.
Q. Did he look?
A, I don’t know.
Q- D idn’t observe him ?
A. No.

?  3 f hat WaS his course when y°u  first observed him ? 

front of ™ en 1 SCen him hC WaS Walking righ t in
Q. W alking righ t in fron t of the car?
A. Yes.
Q. Going a westerly direction, was th a t?  

him A G° m g aCr° SS in fron t of the car when 1 first seen

Q. D id you notice him  any distance 
before he stepped on the  track ?

A. No, sir.
Q. A nd you say the car was going 

you would not give us an estim ate of the 
A. Yes, sir.

east of the track

slowly then, tha t 
ra te  per hou r?

20

30

40



122

H u g h  Fin n egan  —  C ross 

C R O S S  E X A M I N A T I O N

B Y  M R . T A Y L O R :

10

Q. Mr. Finnegan, how far was the car away from 
Mr. Hubbard when you first saw him?

A. The length of a car across the bridge.
Q. How far?
A. Just the length of a car going off the bridge.
Q. That was the length of a car away?
A. Yes, s ir; the length of a car leaving the bridge.
Q. When you first saw him?
A. On the north side of the bridge.
Q. And at that time he was stepping on the track?
A. I don’t know if he was stepping on the track then

or not.
Q. But the car had to go further before he was 

struck ?
A. Yes, the car had to go further before he was 

struck.
Q. And you testified, did you not, that the first time 

you saw him he was directly in front of the car?
A . Yes, sir.
Q. And there was at least 28 feet then?
A. I don’t know how long a car is.
Q . Well, the length of the car ? W e already have that. 
A . The length of a car. The car went over the bridge. 

It was the length of a car when he went off the bridge, when 
30 we first heard the bell, and he had quite a space to go before 

he struck this man.
Q. And your judgment is that it was about the length

of a car ?
A. No.
Q . Didn’t you tell us that a moment ago?
A. You didn’t get me.
Q . Try to explain.
A. You don’t understand what I mean by this car on 

the edge of the bridge?
40 Q- No, I don’t,
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A. The car was off the end of the bridge the length 
of a car when I first heard the sound of the bell. Well, he 
had to go twice the length of this car before he would get 
into this man.

Q. Then as a matter of fact if the car was 28 feet 
long he would have to go at least 50 feet before he hit the 
man ?

A. Yes, sir.
Q. And the man then was on the track?
A. No, he was not on the track. I couldn’t see from 

where I stood that the man was on the track.
Q. You couldn’t see the man?
A. I seen the man when he stepped away from the 

pole and went into the track.
Q. How far away was that ?
A. From thé pole to the side of the car?
Q. No, how far was the car away from the man when 

he stepped out?
A T  90A. He was right in front.
Q. The car was in front of him?
A. Yes!
Q. Then you mean to say that he ran into the side 

of this car?
A. Yes, sir.
Q. In other words, Mr. Hubbard ran into the side of 

the car?
A. Yes, sir.
Q. That is quite enough. Are you working for the Qr> 

company now ? o y J

A. No, sir.

A LEX A N D ER  BREW ER, sworn for defendant.

DIRECT E X A M IN ATIO N  B Y  MR. CAR TO N :

Q. Mr. Brewer, where do you live?
A. Avon.
Q. And have you lived there for some time? 40
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A. About eighteen months in Avon.
Q. And what is your business ?
A. I just work for the Standard Oil in the summer 

time and clam some in the winter time.
Q. Clam in Shark River?
A. Yes, sir.
Q. Were you at the scene of this accident on the 25tn

of March last?
A. Well, I was near it.
Q. Tell us where you were, Mr. Brewer.
A. I was at the north end of Shark River bridge.
Q. Where were you there in relation to the roadway 

or the trolley track ?
A. I was just at the end of the footbridge, I suppose 

about ten feet from the end of the drive, wagon bridge.
Q. Did you see Mr. Megill’s car there that day ?
A. I did. I suppose it was his.

20 Q- The car that was standinS there?
A. Yes, sir.

B Y  TH E COURT:

Q. Were you ten feet south of the end of the bridge 
or ten feet north of the end of the bridge?

A. North of the end of the bridge.

30

40

B Y  MR. C A R T O N :

Q. Were you north or south of the automobile that 
was there?

A. Well, I was a little north of the automobile.
Q. Did you see Mr. Hubbard when he was there with 

Mr. Megill?
A. Yes, sir.
Q. And did you observe the car coming from the south 

over the bridge?
A. Yes, sir.
Q. When was your attention first directed to it ?
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A . A b o u t the tim e it w as leav in g  R ig g s ’ boathouse.
Q . T h a t is south o f the K lin g  boathouse, isn ’t it?
A . So u th  o f the K lin g .

Q . A b o u t h o w  fa r  south is th at o f  the K lin g  b o a t­
house ?

A . I am  not certain, but I should im agine 180 to  200
feet.

Q . A n d  w h at attracted  yo u r attention to  the ca r  at 
that point ?

A . T h e  bell.

Q. Did you hear a bell clang?
A . I did.

Q . N o w  did you  then observe w h at M r. H ub bard  d id ? 
A . O b serve  w h at h e  did ?
Q . Y e s .

A . N o, I d idn ’t, really, not so soon as that.
Q . W h a t did you  observe that he did ju s t a fte r  th at?  
A . A f t e r  that ? P assed  m e on the east side.
Q . P assed  yo u  on the east side ?
A . Y e s , sir.

Q . A n d  yo u  w ere  som e distance in fro n t o f  the c a r?  
A . In  b ack  o f  the car.
Q . In  back o f  the ca r  th en ?
A . A  short distance.

B Y  T H E  C O U R T :

Q . W h en  yo u  say  back o f th e ca r y o u  m ean th e tro lley  
car o r  autom obile ?

A . T h e  autom obile.

B Y  M R . C A R T O N :

Q . T h a t is, on th e  north  side o f  the autom obile?
A . Y e s , sir.

Q . A n d  w h at cou rse did M r. H ub b ard  p u rsu e  then ?
A . A b o u t north.

Q . A b o u t n orth  ?

IQ
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A . Y e s .
Q . A n d  proceedin g on a w alk , w as h e?
A . Y e s , sir.
Q . D id  yo u  observe the car com ing up n earer to  you  

then ?
A . T h e  tro lley  ?
Q . Y e s , the tro lley  car.

-jrt A . Y e s , sir.
Q . H o w  w as it going, fa st or slo w ?
A . W e ll, it w as ju st g o in g  a lon g as i f  it m ight be 

g o in g  to  stop at the end o f the bridge.
Q . A s  though it m ight be goin g  to stop?
A . Y e s , sir.
Q . D id  you  hear an y fu rth e r bell then or th ere a fter?  
A . N o t at that tim e, but a fter.
Q . D id  you  observe M r. H ub bard  as he proceeded on ? 
A . I did not.

2Q Q . Y o u  didn’t observe him  a fte r  that point?
A . N o, s ir ;  because m y back w as to  him.
Q . Y o u r  back w as to  h im ?
A . Y e s , sir.
Q . A n d  the last you  saw  o f M r. H ub bard  b efo re  he 

w as stru ck  w as w hen h e w as proceedin g north  ?
A . Y e s , sir.

B Y  T H E  C O U R T  :

3 0 Q . Y o u  w ere  goin g  south, w ere  y o u ?  
A . Stan d in g  still.
Q . O h, standing still ?
A . Y e s .

B Y  M R . C A R T O N  :

Q . A n d  the c a r  cam e up and cam e b y  you, hid it?  
A . Y e s , sir.
Q . T h e  tro lley  c a r?
A . Y e s , sir.40
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Q . W h a t did you  n e xt see or h ear a fte r  th at?
A . A  sharp bell.
Q . A  sharp b ell?
A . Y e s , sir.
Q . D id  y ou  turn  around then to  see the cause o f  it ?
A . Y e s , sir.
Q . W h a t did yo u  ob serve?
A . I observed the tro lley  had stopped.
Q . D id  you  see M r. H u b b ard ?
A . Y e s , sir.
Q . W h e re  w as M r. H u b b ard ?
A . W e ll, I suppose about a  fo o t in fro n t o f  th e front 

tru cks o f  the tro lley , underneath  th e running-board  on the 
east side.

Q . T h e  east sid e?
A . T h e  east s id e; yes, sir.
Q . L y in g  on the ground, I suppose?
A . Y e s , sir.

Q . C ould  yo u  tell us about h o w  fa st th e car w as goin g  
a fte r  it passed you  at th e last tim e y o u  saw  it as it w as 
g o in g  b y  yo u  ?

A . I can g iv e  you  an idea, that is th e best I can do. 
Y o u  w ill h ave to  —  not m ore than five, fo u r  or five m iles 
an hour, th e last tim e I saw  it b efo re  th e bell cam e.

Q . D id  you  observe the m otorm an do an yth in g ?
A . O f  course I saw  him  tighten  up on his brake a fte r  

he ran g  dow n the bridge.
Q . Y o u  m ean b efo re  he reached this poin t?
A . Y e s , slow  u p ; o f  cou rse as I looked  around o f 

course he th row ed  on his brake as tigh t as h e could.
Q . S o  that at ju st th e point o f  the happening o f  the 

accident yo u  d idn’t observe it?
A .  I  did  n o t ; no, sir.
Q . Y o u  w e re  back to  h im ?
A . Y e s , sir.

(A d jo u rn e d  till Jan u ary  30, 1917, at 10.00 A .  M .)
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Freehold, N. J., January 30, 1917.

(Trial of the cause resumed at 10.00 A. M.)

ALEX A N D ER  BREW ER, resumed.

FU RTH ER DIRECT E X A M IN ATIO N  B Y  MR. CAR- 
10 TO N :

Q. Mr. Brewer, I think you said you were familiar 
with the location there. I don’t know whether I asked you 
whether you knew where the end of the railing, so called, is, 
that is, the railing that is just on the east side of the trolley 
track at the north end of the bridge.

A. On the west side of the footpath.
Q. On the west side of the footpath, a continuation 

2q out of that ?
A. Yes.
Q. You stood between the north end of that and Mr. 

Megill’s car, did you not, when Mr. Hubbard met with the 
accident ?

A.. Yes, sir.
Q. And did you take occasion then or have you since, 

Mr. Brewer, to make any observations at a point at the end 
of that railing where the pole is southward to see how far 
you could see an approaching car ? 

gQ A. Not since; no, sir.
Q. Did you at that time?
A. Well, I can give you an idea about how far I saw 

the car at that time.
Q. How far did you see it at that time?
A. Well, it was at the north end of Riggs’ boat landing, 

or boathouse, rather, and I suppose that might be maybe 
two hundred feet.

MR. T A Y L O R : Is this competent? He doesn’t say 
4Q that he was in the same position that the plaintiff was.
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THR C O U R T : No, he stood where he said he was, ten 
feet north of the north end-of the bridge.

MR. T A Y L O R : I respectfully make an objection.

TH E CO U RT: The objection will be overruled.

. An^.the same rail or guarding over which you saw 
he car that distance is the same rail that continued on down 

to where Mr. Hubbard was, is it not?

ti, f A '-r T ° \ Ce,rtain P°int’ and then there is an addition to 
that railing which runs on an incline.

Q , R un s on an incline?
Yes, sir.
So as the railing goes north it inclines ?
I am pretty sure it does; yes, sir.
And from that point where you were you say you

could see the car about at Riggs’ boathouse?
A. I saw that.

frn Q '.  And how far A y 0“  say it was, approximately, from where you stood ? '  ’
A. I am not positive, but it is 150 to 200 feet
Q Now at the end of that railing, north of the end

S°Uth -  d- *  track

A.
Q.
A.
Q.

10

20

datirW  ^A Y LO R .: 1 obJect- He has not laid any foun­dation for the question.

A. I don’t quite understand you.

not , r  T A Y I;O R : 1 °bjeCt t0 the <luestion because he has 
not shown that he ever was there or when he was there.

TH E  C O U R T : Yes, I think unless it appears that he 
made an observation there.

Q. Have you taken occasion to make an observation

30

40
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10

20

from that point of the track south, Mr. Brewer?
A. I don’t quite understand you.
Q. You were standing some feet south from the end of 

the railing and you have told us how far you saw the car, 
then I have asked you if you have taken occasion to observe 
from the end of the railing the view south to see how far 
you could see down the track.

A. Why, I haven’t.
Q. You haven’t done that?
A. Not since that time.
Q. D id you at th a t tim e ?
A. No, I didn’t.
Q. How near do you say Mr. Megill’s car stood to 

this rail?
A. To the railing along the footpath ?
Q. Yes, along the footpath.
A. Well, that probably was four or five feet from

that.

B Y MR. T A Y L O R  :

Q. What is that, four or five feet from the railing? 
A. Four or five feet from the railing. That would be 

on the west side of the footpath.

B Y  MR. C A R T O N :

30 Q.. Do you know from your own experience, Mr.
Brewer, whether passengers take the car at this point, pas­
sengers going north, at the north end of the bridge?

A. Occasionally, yes.

CROSS EX A M IN ATIO N  

B Y  MR. T A Y L O R :

Q . M r. B rew er, yo u  stood betw een w h at is kn ow n  as 

4 0  the truss o f  th e bridge, in other w ords, th e g u a rd  o f the
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wagon bridge, or the west guard  of the wagon bridge and 
the west guard  of the footbridge, did you not ?

A. I  did, a t the  end of the guard rail of the wagon- 
bridge.

Q. A nd you don’t know  w hat one could see in leaving 
the wagon bridge proper, do you ?

A. W hat you could see ?
Q. W hat one could see.
A. Yes. 10

Q. You haven’t looked for that?
A. N ot since th a t time. I  know w hat I  saw  then.
Q. D id you walk on the wagon bridge th a t day a t this 

point, opposite w here the  accident happened o r nearly  so ?
A. N ot up on the wagon bridge.
Q. H ow  do you fix the distance which you said the 

autom obile was from  the railing  or trusses ? H ow  do you 
know it is fou r or five feet? M ay it not have been tw o or
three feet? It may have been that, mayn’t it?

A. W ell, it m ay have been. I d idn’t m easure the 
distance.

. Q- In  o ther words, your view was very hazy as to  how 
fa r it was ? T here was excitem ent and everything?

A. Well-, there  was no excitem ent on m y part.
Q. I t  doesn t in terest you when you see a m an struck  ?
A. I  d idn’t see him  struck.
Q. Y ou saw  him a f te r  he was struck, d idn’t  vou?
A. I  did. ’

Q. W hen did you take your observation as to  w here an 
the car was, before he was struck  o r a f te r  he was struck?

A. I  saw  the car before he was struck  and afte r.
Q. A nd you then can’t testify  positively w hether the 

car was tw o feet o r six or seven feet from  the trusses or 
guards, can you, really?

A . O f course not.
Q  O f course you can only tell w hat you know. N ow  

a f te r  the accident occurred did you run  up to  the scene o f it ?
A . R u n ?
Q. W ell, did you go up to  the  scene of it?

i
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A. I  did.
Q. Did you assist in getting M r. H ubbard  out from  

under the car ?
A. I don’t  th ink I touched him.
Q. Y ou don’t  th ink you touched him ?
A. I don’t th ink  I did.
Q. You w ere a m ere onlooker a t th a t tim e?
A. A t th a t time.

B Y  T H E  C O U R T :

Q. M r. Brew er, do you understand th a t m ap ?
A. Do I understand the m ap?
Q. Do you understand  the m ap?
A. W ell, I  have never looked this over but I u n d er­

stand the situation a little bit down around the  place.
Q. Y ou w ere going from  north  to  south?
A. I  was standing a t th a t time.
Q. W ere  you going from  north  to  south or had  you 

come over the bridge ?
A. I had come from  north  to south and hadn’t  yet 

reached the bridge. I  had stopped.
Q. What?
A. I had  stopped th e re ; yes, sir.
Q. I thought you said the place w here you stopped 

was ten feet no rth  of the bridge. 
gQ A. W ell, th a t is w here I did stop, about ten feet north

of the bridge.
Q. So a t the tim e this accident happened you hadn’t 

yet reached the bridge?
A. N ot exactly ; no, sir.
Q. Now  w here w ere you w ith reference to th a t ra il­

ing? W ill you point out the  railing w hich is north  of the 
bridge there?

M R. T A Y L O R : T his is the  railing, isn’t it?  (Ind i- 
4Q eating on m ap.)
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M R. C A R T O N : Yes.

Q. W here w ere you in reference to this railing?

T H E  C O U R T : Show him w here the end of the bridge 
is and w here the end of the railing is.

M R. T A Y L O R : I th ink the end of the bridge is there 
and the end of the railing is here. (Ind icating .) '

M R. C A R T O N : T hat is right.

Q. W hich side of th a t railing were you ?

BY  M R. T A Y L O R :

Q. W hich side of the  railing were you, west or east ? 
A. W hich is the railing?
Q. H ere. T his is the railing on the east side of the 

footpath. This is the  railing. This is the trusses west of 
the bridge and this is the footpath.

A. T his is the protecting railing of the footpath  from  
the trolley t r a c k ; is th a t the idea ?

Q. Yes.
A. I was on the east side of that, if this is on the 

east side of the trolley track.

M R. C A R T O N : I t  is.

BY T H E  C O U R T :
I

Q. A nd how near to  the  autom obile w ere you ?
A. I d idn’t m easure th a t distance, bu t probably eight 

or nine feet, ten feet.
Q. W ere you in fron t of the autom obile?
A .1 No, sir.
Q. Alongside of it o r back of it ?
A. In  back, ra ther.
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Q. In  back of the autom obile?
A, Yes.
Q. A nd how close to  th a t railing w ere y o u .
A. Probably ten  feet from  th a t railing a t th a t point.
Q. A nd how  close to  the no rth  end of th a t railing were

vou, w here the  telegraph pole is?
A. Probably  30 to  35 feet, it m ight be possibly 40

Q. W ell, th a t railing, if it refreshes your recollection, 
is shown to be 41 feet long from  the bridge to the northerly

end of it. , f-
A. 41 feet long?
Q. A nd you say you w ere in the  rea r of the au to ­

mobile ?
A. In  the rea r of the automobile.

R E D IR E C T  E X A M IN A T IO N

20
BY M R. C A R T O N :

Q. M r. B rew er, a w ord. Could you give us an esti­
m ate of about w here the autom obile stood w ith reference to 
the end of the bridge and the end of the ra il?

A. T he autom obile stood up probably close a t the  end
of the railing there. T his is a pole here.

Q. T he railing you are  re fe rrin g  to now, is th a t the

guardrail?  . . . .
QO A. T h e  protecting of the drive bridge on the  west side.

Q. T h a t is w here you place the autom obile as having

stood ?
A. Yes, sir.

R E C R O S S  E X A M IN A T IO N  

BY M R. T A Y L O R :

Q. N ow  w here w ere you standing, m ay I ask you to 
40 show w here you w ere standing w hen you saw the car about
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150 feet aw ay? W here  on this map, p lease? Y ou see here 
is the  fence. H ere  is the beginning of the  footbridge in 
here. N ow  this is the footpath. W here w ere you standing 
there?  5

A. T he car stood in fron t of this post, facing this pole.

T H E  C O U R T : Indicating  the no rth  end of the m ain 
g irder of the bridge on the west side of the bridge

s ' 10
A. A nd the car stood facing this pole. I stood kind 

of in the rear of the  car, a little bit on the  east side, in the 
rea r o f the car.

Q. Then it appears, M r. Brew er, th a t the car was 
between you and the track  facing it ?

A. T he automobile, you m ean ?
Q. T he automobile, yes.
A. W ell, it naturally  was between me and the  track  

at a  certain  place.
Q. W ell, it was also to the south of the track, w asn’t 

it ?
A. Southw est, rather.
Q. Do you know how large the car was ?
A. No, I  don’t.
Q. O rd inary  sized car, you th ink?
A. I  imagine, touring.
Q. W on’t you explain to  the court and . ju ry  how it 

is th a t your view was not shut off from  the bridge yet if
you w ere in th a t position? Y ou couldn’t see th rough the i-tn 
car, could you ? o u

M R. C A R T O N : I object. H e  is asked to explain to 
the court and ju ry  how it was he couldn’t see the  car.

T H E  C O U R T : W ell, the last p a rt of the question is 
proper, w hether or not he could see th rough the car. H e 
may answ er that. .

A. A t certain  places I could see th rough it.
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Q. W ere the curtains on o r off?
A. T he back curtains m ight have been on. T he fron t 

curtains w ere not.
Q. You don’t rem em ber about th a t?
A. I  don’t rem em ber about the back curtains.
Q. Then, in o ther words, M r. Brew er, a t some places 

you could see it and some places you couldn’t ?
A. I  could see it at certain  points and certain points 

I couldn’t see it.
Q. A nd you say you w ere w alking tow ards Belm ar, 

w eren’t you?
A. No, I was standing still.
Q. B ut you had started  tow ards B elm ar? You were 

headed in tha t direction ?
A. H eaded in th a t direction.
Q. W hat caused you to stop there?
A. I was interested in the clams th a t they had loaded * 

on the automobile.
Q. A nd you w ere looking a t the clam s?
A. I  was.
Q. A nd you were not expecting any accident or any­

thing of the kind ?
A. No, s ir ;  I d idn’t.
Q. A nd you didn’t see anything of the accident?
A. I d idn’t see the accident.
Q. Did you see M r. H ubbard  there?
A. I saw him before.
Q. H ow  long before, a quarte r of a  m inute, a half a 

m inute ?
A. I t  m ight have been a m inute, it m ight have been a 

half a m inute. I am not positive about it.
Q. D id you see M r. M egill there?
A. Yes.
Q. T alking to  him ?
A. I don’t know as I spoke to M r. Megill.
Q. B ut you w ere exam ining the  clams on the side of 

M r. M egill’s automobile, w eren’t  you?
A. Yes, sir.
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M IC H A E L  L A V IN , sw orn fo r defendant.

D IR E C T  E X A M IN A T IO N  BY  M R. C A R T O N :

Q. M r. Lavin, are you employed by the  A tlantic Coast 
E lectric R ailw ay?

A. Yes, sir.
Q. A s a m otorm an ?
A. Yes, sir. ®
Q. W ere you the m otorm an on the southbound trolley 

car the day of this accident?
A. Yes, sir.
Q. Y ou w ere proceeding w ith your car from  Asbury 

P a rk  tow ards B elm ar?
A. Yes, sir.
Q. W as it your car th a t came up and w aited in the 

switch fo r the car coming from  the south th a t caused the 
accident ?

A. Yes, sir.
Q. D o you rem em ber stopping there  th a t (Jay? %
A. Yes, sir.
Q. Did you see the car coming north  as it approached 

near the bridge?
A. Yes, sir.
Q. W ere you in a position w here you could see it, 

plain view?
A. Y es' sir.
Q. D id you observe it as to  speed, w hether it was BO 

going fast or slowly?
A. Coming very slow.
Q. Did you hear any gong sounded?
A. Yes, sir.
Q W here ?
A. A t R iggs5 boathouse.
Q. A nd did you hear any o ther gong sounded a f te r  

tha t ?
A. W ell, I heard  one sharp  bell ring. I was talk ing 

to the conductor a t the tim e and didn’t take very  m uch notice 40
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to it, but when I  tu rned  around they w ere picking this man 
up.

Q. You didn’t actually see the accident?
A. No, sir.
Q. Y ou w ere talk ing w ith your conductor, you say?
A. Yes, I  was talk ing about clams;
Q. T h a t is near the river there, is it?
A. A bout 75 feet from  the river.

C R O SS E X A M IN A T IO N  

B Y  M R. T A Y L O R :

Q. L et us get this righ t now. H ere  is the switch, is 
it?  (R eferring  to  m ap.) P oin t out w here you w ere stand­
ing w aiting fo r the o ther car.

A. Y ou explain it and then I will tell you. I think 
this is the railroad track  running down here. T h e  south 
boifnd track  is th is?  A nd the northbound track  is here, 
I  th ink this is the point of the switch, right there. (In d i­
cating on m ap.)

Q. Now w here was your car standing?
A. W ell, I  was standing fu rth e r back.
Q. Back in here? (Ind icating .)
A. No, no, I was standing about 75 feet from  the 

point of this switch, the o ther way.
Q. 75 feet from  the  point of the switch ?
A. T ow ards A sbury Park .
Q. You know w here R iggs’ boathouse is, don’t you?
A. Yes, I do know w here it is.
Q. M r. Lavin, w hat is the distance from  the end of 

this switch, the point of the switch, to the p latform  of 
K ling’s boathouse, about?

A. I  couldn’t tell you. I never m easured it.

M R. T A Y L O R : Is  there  a  scale on this map, M r. 
C arton ?
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M R. C A R T O N : Yes. O ne inch represents ten  feet, 
I  think.

Q. W ell, if one inch represents ten feet on this map 
does it re fresh  your m em ory any looking at the m ap as to 
the distance to  K ling’s boathouse? I t  is 100 to  150 feet, 
isn’t it, from  there?

A. From  w here?
Q. F rom  the point of the switch to K ling’s boathouse.
A. I couldn’t tell you how fa r it is. I never m easured 

it.
Q. H ow  can you tell me you w ere seventy-five feet 

back?
A. W ell, I figure about seventy-five feet back from  

the switch.
Q. W on’t you figure as near as you can how fa r it is 

from  K ling’s boathouse to the point of the  switch ?
A. I don’t w ant to  give you any exact figures.
Q. I don’t expect you to  give me exact figures, but 

using the same m ethods that you figured the o ther part, 
about 125 feet, isn’t it?

A. I couldn’t say. I won’t say. I tell you I took 
notice w here I was standing from  the  point of the switch, 
that is all I know.

M R. T A Y L O R : I f  your H onor please, a f te r  m easur­
ing this, if 1 am  righ t on it, it is about n o  feet from  the 
point of the switch to  this p latform .

T H E  C O U R T : I t  m easures in inches, doe's it?

M R, T A Y L O R : Yes, your H onor.

Q. T h a t is 185 feet, then, across the p latfo rm  to  the  
south side of the boathouse is 40 feet more, roughly, a  little 
bit m ore than  that, it really is. N ow  can you give us a 
rough estim ate of the distance between the  south side of 
K ling’s boathouse, which is a  point about here, and a place
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a t R iggs’ w here you heard  the bell ring ? In  other w ords, is 
it 150 feet or 200 feet?

A. I couldn’t  say.
Q. W e don’t ask you to say exactly w hat it is. I t  is 

about 200 feet, isn’t  it?
A. F rom  R iggs’ boathouse?
Q. F rom  R iggs’ boathouse to  the south side of K ling’s 

IQ  boathouse; probably about 200 feet, isn’t  it?
A. H ow  m any feet is it across th a t bridge?
Q. I  really don’t know.
A. I will tell you, I  never m easured distances and 

th a t is why I don’t ------

BY M R. C A R T O N :

Q. Give us your best estimate,

2 0  BY  M R. T A Y L O R :

Q. Give your best judgm ent, th a t is all we want. W e 
don’t expect you to be absolutely accurate.

A. W ell, m ay be 125 feet.
Q. 125 feet?

BY T H E  C O U R T :

30
Q. T h at is from  K ling’s to  R iggs’ boathouse ? 
A. I t  m ight not be that.
Q. T h a t is your judgm ent?
A. T h a t is my judgm ent.

BY M R. T A Y L O R ;

Q. Y ou w ere talking to  the  conductor during  th a t 
time, w ere you?

A. D uring  the tim e he rang  the  bell?
Q. Yeg,40
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A. No, I  was looking out fron t w atching the car 
coming northbound.

Q. A nd did you have the  door of your car open ?
A. H ad  the east side door facing the ocean open.
Q. A nd you were, as you have described it, a t least 

35°  i^ct from  this o ther car when you heard  it ring  its bell ; 
th a t is so, isn’t it ?

A. W hat, from  th e -7— '
Q. Yes, figuring this to be this distance we have ju s t 1 0  

obtained.
A. F rom  w here I was standing?
Q. Yes, from  w here your car was standing you w ere 

a t least 350 feet, w eren’t you ?
A. I  couldn’t say positive w hat it was. I t  m ight be 

150, it m ight be 200.
Q. N evertheless the distances have been figured up 

at least 350 feet, haven’t they?
A. I don’t know.
Q. W as there  anything particu lar to a ttrac t your < ^  

attention about the ringing of the bell a t R iggs’ boathouse ?
A. W hy, naturally  when a m an comes a t  the foot o f 

the switch he.generally  looks fo r the  Sea G irt car coming 
over th a t bend.

Q. A nd they announce it by ringing the bell th a t 
they are  coming, do they?

A. N ot always. You have got to look up and  see the
man.

Q. By looking is the way you observe ? gQ
A. So you don’t both run  in and both cars into the 

switch together.

Q. A nd you do th a t by looking, don’t  you ?
A. Y ou have got to  look to see w hether he is coming 

or not.

Q. They do not signal you by bell th a t they a re  com­
ing, do they?

A. Once in a while. I  always ring  the bell coming 
across th a t b ridge; they  all do. 40
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Q. A nd because you do and they all do it is very 
natu ra l for you to  th ink th a t he did th a t day, isn’t it ?

A. I don’t know w hat he rang  it for. H e  m ight have 
rang  it fo r this passenger.

Q. You th ink he did ring  it?
A. H e rang  his bell, because you could hear th a t bell 

ring  pretty  nearly  a q uarte r of a mile. I f  a m an was deaf 
he would hear th a t bell ring.

Q. I t  was an ordinary  trolley bell, was it?
A. I t  was an  iron bell, w ith an iron bottom  to  i t ; 

and when you touched th a t bell any m an th a t has got any 
hearing could hear it.

Q. H ear it a quarte r of a m ile?
A. I don’t say a quarte r of a mile, bu t you could hear 

it. I t  is not a wooden bell, it is an iron bell.
Q. Y ou did say a q uarte r of a m ile?
A. T h a t is all right.
Q. Y ou didn’t  hear it?
A. Y ou could hear th a t a  long distance.
Q. A nsw er the  question. D on’t volunteer so much 

inform ation. Y ou did say you could hear it a  quarte r of a 
mile?

A. I only ju s t said I im agined you could hear it. I 
d idn’t s a y ------

Q. A nd you im agined you heard  it ring  too, d idn’t 
you?

A. I d idn’t  imagine, because I  tell you a m an th a t 
was deaf could hear it ring.

Q. T hey  didn’t  have a church bell on the car, did 
they?

A. W ell, it is an  iron bell.
Q. N ow  isn’t it a fact th a t you ring  the bell when 

crossing th a t bridge ?
A. A lways do, yes.
Q. A nd the o ther men as fa r as you know  do also?
A. E very  m an th a t I ever know  rings th a t bell going 

across the bridge, yes, as fa r  as I know. I  never stood 
there  and watched them , bu t I  know  I do it.
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Q. A nd don’t you th ink you are  justified in saying 
tha t he rang  it because you always do, th a t is the custom ?

A. No, I heard  it.
Q. Y ou heard  him  ring  the bell although you w ere 

350 feet aw ay?
A. Yes, 1 heard  him  ring  the bell.
Q. Y ou have testified tha t you heard  it ring  once, 

haven’t you?
A. I told you I heard  it ring  a t R iggs’ boathouse,'and  

also ring  again, and when I tu rned  around they w ere pick­
ing this m an up. T hat is all I know about the accident.

Q. I f  you could hear the bell ring  a t R iggs’ boathouse 
you could hear it ringing a t any other place between R iggs’ 
boathouse and the place you were, couldn’t you? I f  it was 
again rung  a f te r  he left R iggs’ boathouse you could hear 
it, couldn’t you?

A. W hy, naturally  you could hear it.
Q. A nd did you hear it ringing except as you have 

testified, a t R iggs’ boathouse and about the tim e w hen the 
accident occurred?

A. I heard  it ring  yes, a sharp  bell.
Q. T h a t is all you did hear, at R iggs’ boathouse and 

then the sharp  b e ll; th a t was all, w asn’t it ?
A. T h a t is all I  paid attention  to.
Q. Y ou did pay attention to those tw o?
A. W ell, naturally  when you come to the bridge you 

see the m an com ing over the bridge, I heard  the bell ring.
Q. Y ou can answ er yes or no, can’t you ? N ow  answ er 

yes or no. Y ou did pay attention  to  those tw o?
A. I paid attention  to  the one, yes, but not the other

one.
Q. W hich one d idn’t you pay attention  to?
A. T he last ring.
Q. Y ou didn’t pay attention  to the last ring?
A. W hen I tu rned  around they w ere picking this man

up.
Q. Y ou d idn’t pay any attention  to  the loud, sharp  

ring, but you did to  the ord inary  ring?

10

20

30

40
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A. Yes.
Q. In  spite of the  fact th a t one was a t least two 

hundred  feet closer to  you than  the other ?
A. T he reason I paid attention  to it, because any m an 

th a t comes up to the switch always watches the car coming, 
the northbound, going to A sbury  P ark .

T H E  C O U R T : W ell, you see, M r. Lavin, the  w itness 
^  should answ er the questions. Ju s t pay attention  to the  ques­

tions and answ er them . I f  there  is anything th a t needs to 
be said the counsel who called you as a witness will ask it.

Q. Now  M r. Irons, when he testified th a t w hen he 
rang the bell a t R iggs’ boathouse and rang  it a t least once 
or tw ice between R iggs’ boathouse and the tim e th a t he 
rang  the sharp  bell, d idn’t tell the  tru th  then, did he ?

2 q  (O bjected  to .)

T H E  C O U R T : Y ou cannot require one witness to 
characterize the testim ony of another witness. ;

Q. T hen  do you say th a t M r. Irons is m istaken when 
he testifies?

A. I never paid attention.
Q. B ut you d idn’t  hear any, did you, except those tw o 

you have testified too ?
30 A . I heard  them  two that I testified to.

Q. N ow  if the bell had  been rung  a t any other tim e 
you would have heard  it, w ouldn’t  you ?

A. I  was too  busy talking to somebody else.
Q. B ut you w ere not too busy talking to  some one 

else to  hear it a t R iggs’ boathouse, w ere you?
A. I always do that, naturally , w hen a m an comes to 

the switch and he watches.

40
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G E O R G E  L. H A M P T O N , sw orn fo r defendant.

D IR E C T  E X A M IN A T IO N  BY  M R. C A R T O N  •

Q. M r. H am pton, w hat is your business ?
A. Photographer.
Q. A nd w here do you live ?
A. A sbury  P ark . '
Q. H ave you lived a t A vdn? 10
A. I used t o ; yes, sir.

ArC y° U fam iliar w ith the situation w ith the bridge 
the S hark  R iver bridge, at the south boundary o f A von ? ’

A. I  have been past there  several tim e s ; yes, sir.
Q. A nd how long have you been acquainted w ith tha t 

location ?
A. W ell, around there all m y life.
Q. Did you recently m ake a photograph of th a t situ ­

ation fo r this su it?
A. Yes, sir. 20
Q. W hen was th a t?
A. L ast T hursday  in the afternoon.
Q. A t the tim e the surveyor was there  ?
A. No, sir.

Q. Does the situation shown in your photograph repre­
sent the situation substantially as it existed last M arch ?

(O bjected  to .)

M R. T A Y L O R : I  object. H e  has not shown th a t he 
knew anything about it last M arch. H e m ay have lived 
there off and on all his life, but th a t does n o t____

w h ^ n  <; O U R T :, 1 suppose the first question should be 
w hether he knows w hether it does or not.

• 2 ; Y°u  say you have lived, and  outside of livinv in 

frequently6? ‘°  g °  ^  “ d forth  ^  this Pla“
40
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A. W ell, on an average pass th ere  about two or th ree  
tim es a m onth, sometimes in the trolley a'nd sometimes m
an automobile. . ,

Q. A nd did th a t take place last M arch, these trips by

there  ?
A. Yes sir.
Q. A nd have you know n of the general situation as it 

existed around there  fo r some years past?
A. W hy, about, yes.
Q. A nd you know how  it  existed last M arch .
A. W ell, to the best of my know ledge it is the same

as it was the o ther day.
Q. A nd you gained th a t knowledge from  your obser­

vation or trips by there?  f e  . .  T
'A  W ell I  never took no particu lar notice o t it. i t  

is simply a m atter of fact. I  have been past there  several 
times, and as a fact I have stopped off there.

Q. Where did you stop off there  p rio r to  th is?
^  A. W ell, I  stopped off there  about fou r years ago and

took a p icture there o£ some p a rt o f the bridge, I  don 't know 
w hether tha t same part, but I  got off a t th a t end and too v
a p icture near the end of the bridge.

Q W ill you tell us your best judgm ent now w hether
the situation as it existed today and shown on your photo­
graph is the  sam e as it existed last M arch?

M R. T A Y L O R : I object to  th a t question. I th ink  he 
80 has not shown a foundation. H e  says he knows nothing 

about it.

T H E  C O U R T : H e  does not appear to  have m ade any 
observation last M arch ; he m ade an  observation fo u r years 

ago.

(Q uestion  w ithdraw n.)

Q. L et m e ask you this question. Does the situation 
40 d iiie r substantially now from  w hat it did four years ago

t
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when you exam ined it before and m ade a photograph of it ?
A. N ot to my knowledge.
Q. Is it your best knowledge th a t the situation is the 

same now as it was then?
A. Yes, sir,

M R. T A Y L O R : I still object to  the offer fo r this 
reason ------

10
M R. C A R T O N : I haven’t made an offer.

T H E  C O U R T : H e has not m ade it yet.

Q. D id you m ake this photograph?
A. Yes, sir.
Q. A nd does the p icture represent w hat it portrays 

there ?
A . Yes, sir. 2Q

BY T H E  C O U R T :

Q. Developed and prin ted  by you ?
A. Yes, sir.

M R. C A R T O N : N ow  I  offer it.

M R. T A Y L O R : I object to the  offer, because it is not 
shown that fou r years ago he m ade any observation of this g o  
particu lar spot. H e  says he took a photograph of p a rt of 
the bridge.

T H E  C O U R T : I think, perhaps, if there had been no 
testim ony by him  as to  the conditions, the same situation 
arises as when th e  m ap was proved, and it having been 
shown by another witness th a t the conditions w ere the same 
when the survey fo r the m ap was m ade as when the accident 
occurred, and it appears th a t this photograph was taken on 
the same day, I  th ink th a t accounts fo r the situation on the 40



14S

George L. H am pton —  D irect

tw o dates. T he objection will be overruled and an excep­
tion will be noted.

(O bjection  noted fo r plaintiff as ground of appeal.) 

(P ho tograph  m arked E xhib it D  2.)

BY  M R. C A R T O N :

Q. M r. H am pton, w here did you have your in s tru ­
m ent placed when you took this p icture?

A. Is th a t the  one you ju st showed m e?
Q. Yes.
A. I  h a d j t  no rth  of the bridge.

BY  T H E  C O U R T :

Q. H ow  fa r?
A. W ell, about 150 feet, I  should judge, from  the 

bridge proper. I  m ade no m easurem ents.
Q. T h a t is looking tow ards the  bridge, is it?
A. Looking tow ards the b ridge; yes, s ir ;  looking 

tow ards the south.

M R. T A Y L O R : Y our H onor, it doesn’t  seem to me 
th a t a photograph taken 150 feet aw ay should be received. 
A ny one who knows photography knows how it can be used 

g o  from  different angles to accentuate or d istort or enlarge.

T H E  C O U R T : W ell, upon exam ination of the photo­
graph  you now move to strike it out ?

M R. T A Y L O R : I do, sir.

T H E  C O U R T : T he m otion will be denied and an 
exception will be allowed.

40 (O bjection  noted fo r plaintiff as g round of appeal.)
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C R O SS E X A M IN A T IO N

BY  M R. T A Y L O R :

Q. M r. H am pton, to the best of your knowledge you 
were not around the vicinity of this accident in M arch,
1916, w ere you?

A. W ell, I  was not righ t up there  the day of the acci­
dent, but I  go th rough there  on an average of about th ree ^  
times a m onth and I don’t k n o w ------

Q. Y ou don’t know w hether you went there  th a t m onth 
or not ?

A . Yes, I generally go past there  every m onth, because 
we have orders all the way up  the line.

Q. B ut you didn’t make any particu lar observations 
on those trips ju s t how everything is, did you?

A. No, no m ore than  I would if I was sitting  in the 
trolley and got used to the place. -

Q. H ave you got a b ro ther w orking fo r the trolley 
company ?

A. Yes, sir.
Q. You have w orked fo r the trolley company too, 

haven’t you?
A. No, sir.
Q. E xpect to get a job from  them  this sum m er?
A. No, sir. *
Q. N ow  is it tru e  th a t in photography you can take 

pictures from  different angles, different distances, etc., th a t qq  
accentuate or dim inish or give a false view ?

A. You can give no false view s; no, s ir ;  not w ith 
the ordinary  outfit th a t we use.

Q. T his photograph was taken 150 feet aw ay from  
the bridge?

A* I said approxim ately, th a t I m ade no m easurem ents.
I t  m ay be a little more. I don’t th ink it is any less.

Q. W hy d idn’t you take it righ t a t the side o f the 
bridge w here you would be w ithin eight or ten feet of w here 
this accident happened? 40
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A. W ell, I  couldn’t get the switch in and all th a t fore­
track. You w ant some foreground in it.

Q. H ad  it been taken w ithin ten feet of w here the 
accident happened the photograph would have shown the 
details m uch m ore intelligently, w ouldn’t it?

A. W ell, not the details, n o ; it would have showed it 
larger and cut out the foreground, would have showed it 
larger in proportion, of course, nearer to it.

Q. A nd the way this photograph is taken the details 
a t the actual place of happening are  not as large and dis­
tinct as they are  a t the point of the switch, a re  they ?

A. W ell, the  details of w hat do you mean,
Q. W ell, first a s ------
A. O n the bridge i ts e lf ------
Q. T he details of the bridge and of the p latform  and 

the  im m ediate vicinity of the  accident itself a re  not as large 
as they are  at the  switch, are they?

2Q A. N ot as large. I f  you w ere very close to  it it
would be larger.

Q. I f  you w ere close to  it it would be larger?
A. T he same detail is there, only it is not so large, 

th a t is the  only difference. Y ou are back over there.

BY  T H E  C O U R T :

Q. T he photograph as taken, does it give a view which 
would meet the eye of an observer a t th a t point or is the 

30 view ju st given there a distorted  view?
A. No, s ir ;  it is an  absolutely correct view, taken 

with an ordinary  cam era and good ordinary  lens.

BY M R. C A R T O N :
, - ipiS ■ | ' 'V”

Q. Y ou are, employed by Cole and Company, the 
photographers of A sbury P a rk ?

A. Yes, Cole and Company. T hey  do no w ork  like 
that..
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R IC H A R D  B RA CE, sworn fo r defendant.

D IR E C T  E X A M IN A T IO N  BY M R. C A R T O N :

Q. M r. Brace, did you recently at my request make 
some observations on the ground a t the  north  end of the 
Shark  R iver bridge ?

A. Yes, sir.
q : A ny one w ith you at the tim e ?
A. Yes, sir.
Q. M r. Bowles w ith you?
A. Yes, sir.
Q. W hen did you m ake these observations?
A. L ast Saturday.
Q.

point ?
W here did you take your views from , from  whqt

A. 6 feet from  the north  end of the railing on the
bridge, east of the north  end, to the west railing of the
footbridge.

Q. A nd will you look a t thaf map and see if it means 
anything to you.

A. I  stood righ t out here. (Ind icating  on m ap.)
Q. Is th a t w hat you call —  th a t line m arked “ Fence, 

is th a t w hat you call the railing?
A. Yes, sir.

T H E  C O U R T : Now ju st m ark your own initial “ B ” 
on there, w here you stood.

(W itness m arks on m ap.)

Q. A nd you say th a t point indicated on the m ap by 
you now is 6 feet east,from  the no rth  end of the rail there?

A. A pproxim ately.
Q. D id you take a view southw ard from  th a t point?
A. Yes, sir.
Q. A nd how  fa r could you observe a car com ing up 

the track  ?
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A. To R iggs’ boathouse.
Q. H ow  fa r do you say R iggs’ boathouse is located 

south from  th a t point?
A. I should say about 200 feet.
Q. W hat is the character of the rail m arked “ Fence *’ 

there to which you have re fe rred  ?
A. I t  is a wooden rail.

^(j Q. A nd as to height?
A. A bout th ree feet, th ree feet six  inches.
Q. A nd does it continue the same height, the same 

character of fence, all the way over the  bridge?
A. Yes, s ir ;  except it is lower on account of the 

incline.
Q. T he fence is the  same distance from  the ground 

all along?
A. Yes.
Q. B ut it drops down because of the  incline to  the

2 0  ground?
A. Yes.

C R O SS E X A M IN A T IO N  

BY M R. T A Y L O R :

Q. M r. Brace, you m ay have stood eight feet from  the 
rail, m ayn’t you?

on  J A. No, I  don’t th ink so.
Q. Y our m afk  there  shows it eight feet. D id you 

m easure the distance you w ere from  the rail?
A. No.
Q. G uessw ork, was it?
A. Yes, sir. I am  a p re tty  good guesser.
Q. Y our observation is totally confined to  th a t which 

you m ade last Saturday , isn’t  it?
A. L ast Saturday.
Q. N ow  if I am  not m istaken you w ere directly east 

40 of this pole, w eren’t  you?



153

E dw in W . Bowles —  D irect

A. N ot directly east of the pole, no.
Q. You have m arked it directly east.
A. A  foot or so it is away.
Q. W ell, you were east of the pole and about one foot 

north  of the pole?
A. No, I was about one foot south of the pole.
Q. O ne foot south of the pole ?
A. Yes.
Q. In  o ther words, from  w here you w ere standing 

the pole would not be between you and anything a t all ?
A. T hat is the idea.

E D W IN  W . B O W L E S , sw orn fo r defendant.

D IR E C T  E X A M IN A T IO N  BY M R. C A R T O N :
\

Q. M r. Bowles, did you m ake the observation w ith 
Mr. Brace last week?

A. Yes, sir.
Q. A nd from  w hat point did you m ake an observation 

of the bridge of a trolley on the northbound track?
A. F rom  the end of the railing and also from  the end 

of the bridge.
Q. Ju s t look a t the  map, M r. Bowles. A re  you 

fam iliar w ith it?  A re you fam iliar w ith the  points shown 
on the m ap?

A. I am  not fam iliar w ith this map. I am  fam iliar 
w ith the ground. k

Q. P robably your fam iliarity  w ith the  ground and 
looking a t the  m ap will w ork out all right.

M R. JTAYLO R: T his is the fence which goes from  
the end of the  footpath  to  this end.

A. W ell, I  took the  observations from  here, from  this 
point here.
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Edwin W. Bowles —  Direct 

MR. T A Y L O R : That is the end of the footpath.

10

20

30

A. Just at the end of the footpath. I also took one 
from here at the end of this, an observation here at the end 
of the footbridge.

Q. You first made an observation directly at the end 
of the bridge?

A. The footbridge.
Q. And did you make an observation south?
A. Yes, at this point here. (Indicating.)
Q. Well, I understood you first to say that you made 

an observation at two points.
A. I did.
Q. First from this point, the end of the bridge, and 

then this point, the end of the rail.
A. Yes.
Q. Now first take a point at the end of the bridge. 

Where did you stand with reference to that line or the pole 
that is marked on there, the dot?

A. Here. (Indicating.)
Q. Immediately east of it, from that distance?
A. East of it.
Q. How many feet?
A. Probably about two or three feet.
Q. And did you then observe an ordinary trolley car 

coming from the south to north?
A. Yes, from this point you could see one across the 

bridge, the entire length of the bridge.
Q. Over to the Belmar side ?
A. Yes, sir.

MR. T A Y L O R : How is that relevant? We do not 
claim that we were at any time at that point he is testifying 
about now. #

TH E  C O U R T : Well, I will admit it.

Q. Then did you make an observation from the point 
40 at the end of the rail?
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Edwin W. Bowles —  Direct 

A. Yes, sir.
Q. Where did you stand there ?
A. Well, I stood at the east side of the pole there 

and I also stood to the south side of it.
Q. Do you mean the south side of it ?

B Y  MR. T A Y L O R :

Q. O f the telegraph pole? ,
A. O f the telegraph pole, the dot there, the end of 

the railing; that is the idea.

B Y  MR. CARTON  :

Q. First you stood on the east side and how many 
feet east of the pole did you say it was from where you 
stood ?

A. Oh, probably two or three feet. 2Q
Q. And make an observation there from that point?
A. Yes, sir.
Q. How far down the track could you see?
A. See clearly to Riggs’ boathouse.
Q. And how many feet do you say that is in your 

judgment?
A. Well, I should judge it is 150 feet at least.
Q. Then you Say you made another observation from 

that point. Where did you stand then?
A. Here, nearer the track. (Indicating.) 30
Q. And west of the fence?
A. Oh, west of the fence.
Q. And within how many feet of the track ?
A. Well, I should judge about three feet, about a 

pace, I should say.
Q. Between the fence and the track, at any rate ?
A. Yes, sir.
Q. And from that point south how far could you see 

the track, get a clear view of the track?
A. A clear view of the track the length of the bridge, 40
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Edwin W. Bowles -— Cross

Q. Over to the Belmar side ?
A. Yes, sir.

CROSS EX AM IN ATIO N  

B Y  MR. T A Y L O R :

1 n _Q. In this last observation you stood between this line 
here and the fence, the telegraph pole and the track, is 
that so ?

A. Between the track on the west side and the fence.
Q. And probably about three feet from the railroad 

track; is that so ?
A. About three feet from the track, between the 

track and the fence.
Q. You were not standing on top of the fence, were 

you?
2o A. No, I did not.

Q. Or on top of the telegraph pole?
A. I didn’t climb either one.
Q. You know as a matter of fact that that map shows 

that there is only 2 feet 6 inches in the place where you 
stood, that you were standing between the telegraph pole 
and the end of the fence and the track?

A. Well, that is a very good guess.
Q. Is your other testimony a guess?
A. You can get it without measuring.

gA Q. Is your other testimony a guess?
A. No, sir.
Q. You would have to displace the fence to stand 

where you said you were standings wouldn’t you?
A. No, sir.
Q. Oh, yes, you would.
A. I could lean against it.
Q. How tall are you?
A. I think I am 5 feet io.
Q. What is your occupation, Mr. Bowles?
A, Real estate,4Q



Caleb T. Hubbard recalled —  Direct

Q. Have you sold any houses within the last year?
A. Yes, sir.

MR. C A R T O N : I object to that as immaterial. What 
has that got to do with it?

MR. T A Y L O R : If your Honor please, I want to show 
that Mr. Bowles is a man about town, with no occupation, 
ready and willing to do any kind of a job of this kind he 
can, and in that way show interest.

TH E C O U R T : That will be rejected.

MR. C A R T O N : I object to the statement.

MR. T A Y L O R : I apologize if I have gone too far in 
making my statement.

DEFEN DENT RESTS

P L A IN T IF F ’S T E ST IM O N Y IN R E B U T TA L

CALEB T. HUBBARD, recalled for plaintiff.

DIRECT EX A M IN ATIO N  B Y  MR. F A R R E L L:

Q. Mr. Hubbard, on this occasion did you see the 
witness Brewer who testified here ?

A. I did not ; no, sir.
Q. You heard him testify that he was standing right 

back of the automobile?
A. Yes.
Q. You walked back of the automobile, didn’t you? 
A. Yes, sir.
Q. And you didn’t see him?
A. No, sir; I saw nobody.
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Caleb T. Hubbard recalled —  Direct

Q. At the place where you were crossing the track at 
the time you looked southward was there anything which 
obstructed your view?

(Obj ected to as not rebuttal. Obj ection sustained.)

Q. Have you been on the place or the premises where • 
you crossed since this accident?

A. Yes, sir.
Q. Did you stand in a position as indicated on the 

map, a few feet west of the telegraph pole and a few feet 
north, a position indicated there?

TH E  COURT : By the B.

20

30

A. No, two feet north of the B. I stood in west of 
the pole.

Q. East of the pole?
A. East of the pole, north.
Q. Did you look southward on that occasion ?
A. Yes, sir.
Q. Did you have a clear view south?
A. No, sir.
Q. How high is the railing there, according to the 

measurement on your body ?
A. Well, I stood alongside of it and it came up about 

to there. (Indicating.)

TH E C O U R T : Indicating below the armpit.

Q. When you stood alongside of it it was right up to 
there ?

A. Yes.
Q. Have you observed the roadbed in that particular 

vicinity since the accident ?
A. I have; yes, sir.
Q. When was that?
A. That was last Thursday.40



Caleb T. Hubbard recalled —  Cross

Q. Last Thursday ?
A. Yes, sir.
Q- And you have also seen it on other occasions, have 

you?
A. Yes,
Q. Was there any change in the roadbed itself in 

regard to whether it was higher or lower?
A. I noticed that the roadbed had been raised.
Q. It was higher when you observed it?
A. Yes, sir.

B Y  TH E CO U RT:

Q. When you speak of the roadbed you mean the bed 
of the street?

A. Yes, sir; I mean the —  of course there is no side­
walk there at that point. It is all roadway.

Q. When you speak of the roadbed you don’t mean the 
bed of the trolley road but you mean the street?

A. No, I mean the wagon road.

B Y  MR. FA R R E L L: •

Q. When you speak of that particular place you mean 
where you crossed?

' A. Where I crossed, a few feet north of the pole.
Q. No, east of the pole?
A. East of the pole; yes, sir.
Q. You are quite sure, Mr. Hubbard, that you didn’t 

hear any bell?

(Objected to. Objection sustained.)

CROSS EX AM IN ATIO N  

B Y  MR. CAR TO N : i  ®

Q. You say the roadbed has been raised since the time 
ot the accident there, Mr. Hubbard?



i6o

10

20

30

Caleb T. Hubbard recalled —  Cross

A. Yes, sir.
Q. Tell us where you have noticed the raise.
A. I noticed the raise as it was where I went to cros? 

the track, from where I stood at the time of the accident.
Q. Just at that point?
A. I noticed the last time I was down there I could 

see down the track better \ the railing didn t obstruct my 
view like it did at the time of the accident.

Q. I thought you couldn’t get a view the last time you
looked at it?

A. Well, I couldn’t get an unobstructed view.
Q. You couldn’t see the top of the car when you 

looked at it here recently, could you ?
A. Yes, I could see the-----
Q. I understood you to say you couldn’t get a view 

from there.
A. As I say, I couldn’t get an unobstructed view.
Q. How much space was occupied by this fill or this 

raise that you observed there the other day?
A. I don’t understand your question.
Q. Well, was it just filled in and raised at the point 

where you go across the track there?
A. Oh, no, it was filled in with a gradual fill.
Q. There hasn’t been a new street made there or any­

thing, has there?
A. I don’t know anything about that.
Q. You know the same old stone road is there that 

has been there for twenty years, don’t you, just as it was 
last year?

A. Oh, there has been alterations made in it lots of 
times, different places.

Q. Repairs ?
A. Yes.
Q. You mean to say the roadbed has been changed in 

any way since last spring?
A. Yes. ,
Q. By raising it up higher?
A. Yes, sir.40
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Caleb T. Hubbard recalled —  Cross

I know it is higher

Q. With what, clay, gravel ?
A. I don t know what material, 

than it was.

Q. Then the whole roadbed, as well as the point where 
you crossed the track, has been raised since last spring?

A. I don t know  how  far.
But right around where you were it has beenQ.

raised ? 
A.
Q-

Yes.

Do you say that because you can see a car comine 
now and you didn’t see it last spring ?

A. No.
Q. Is that what makes you think so?
A. I noticed that there had been a change, there had 

een a raise there had been a fill there, that is all.
y . Did you see anybody making the fill ?
A. No, sir.

10

, B A Y L O R ; If your Honor please, I don’t know
whether this evidence will be admissible or not at this time 
We have another expert who could not be with us yesterday 
as to the extent o£ the injuries. I don’t know whether it i l  

iscretionary with your Honor or not, but we would like to 
offer him if it is admissible.

T H E  C O U R T : Well, yop see there is absolutely no 

toUthat°?n ‘  the teStimon>r offered; ‘ here any objertion SO

MR. C A R T O N : I didn’t get the point.

the tojury here another Physician as to
J y• The question is whether there is any objection.

not o ff? ’ *?A R T O N : If seems to me, your Honor, we have

witness certekdvPc«°M h ^  be rebuttal> and this y could have been here yesterday. 40
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TH E  C O U R T : The court cannot admit it if you object 
to it. I can simply let it in if there is no objection.

BOTH  SIDES REST

10
MOTION FOR DIRECTION

MR. C A R T O N : I now wish to renew my application 
for a nonsuit in the form of a motion for the direction of a 
verdict for the defendant: first, on the proposition that 
negligence has not been proven against the defendant com­
pany ; and secondary, on the ground that the negligence of 
the plaintiff has been clearly shown. If there were any 

orv question about it, (your Honor, it seems to me at the end of 
U the plaintiff’s case it has been cleared up now, and particu­

larly the point which seemed to raise some question in the 
court’s mind as to whether or not this automobile of Mr. 
Megill’s formed an obstruction.

Now it seems to me, your Honor, that that has been 
eradicated. Some of us had some doubt in our minds at the 
time. This automobile stood up here at the end of the foot­
bridge. Mr. Megill swore it was back here some ten or fif­
teen or twenty feet, and Mr. Brewer says likewise. Now it 

oq is clear that in any aspect of the matter it could not have 
been an obstruction to Mr. Hubbard’s view southward. Mr. 
Brewer, who was standing back of the automobile and some 
ten or fifteen feet further south, says he could see the car 
and did see the car, as did Mr. Megill himself. Mr. Hub­
bard, when he went within a few feet of going by that rail, 
his vision south was clear and unobstructed. Nothing under 
heaven ever interfered with his view. There was nothing 
there to interfere with it except this rail three or four feet 
high, which of course would not be an obstruction. And 

40 Mr. Brace and Mr. Bowles have said at this point some five
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or six feet of here, they have a clear view of Riggs’ boat-

“  at ‘ he ° f * *  vision they could not possi­
bly hit Mr. Megill s automobile, nor did it intercept it in 
any way. F

And further than that, Mr. Bowles told you that within 
two or three feet of that pole on the west sMe, and at the 
space within two or three feet east of the track, there vou

H o if Seit,alt ^  aCr°SS the rivir' 14 seems to me. your onor, that this man cannot be excused from negligence
Certainly i f  any man ever was negligent in attempting to go
across a track it was this man. And it seems to me the evi-
dence on that point now is clinched, and any doubt that we
had n mind at the end of the plaintiff’s case has been taken

S i o n t f  a S M ly  inSiSt ^  ^  to the

10

TH E C O U R T : The motion will be denied and 
ception noted. an ex-

peal.)
(Objection noted for defendant as ground of ap-

20

RECESS T IL L  i.2o P. M.

CHARGE O F TH E COU RT:

to , Ge" “ emen; at the outset I desire to say that you are not
court the.sl« htest degree by the refusal of the

t to grant the motions made on behalf of the defendant

p S U,tThea t t int!ff Hnd t0 direCt a TCrdiCt a“ :P amtitt. That is no indication of the views of the conn 
J o n  the merits of this case at all. The effect of the denial

n o n s u T o rd T St 15 “ “ a-7 *° dedde ‘ha‘ the court S " " '*rect a verdict in favor of the defendant as

80

40
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m atter of law, bu t th a t the case involves questions of fact 
which the ju ry  shall decide. I t  does no t indicate the  views 
of the court as to w hether or not the plaintiff has m ade out 
his case or w hether he has no t m ade it o u t ; it is simply a 
decision th a t he has presented sufficient facts in the case to 
m ake it a question fo r you ju ro rs  to decide w hether or not 
he has m ade a case. N or should you be influenced in the 
slightest degree by the  appeals m ade to  sym pathy or pre- 

10 judice. I  have found M onm outh County ju ro rs  m uch too 
intelligent to be swayed by prejudice or by sym pathy. Y our 
oath obliges you to find a  verdict according to the  evidence 
in the  case. I f  you listened attentively to  it you did not hear 
one w ord about sym pathy or prejudice in your oath. I t  was 
th a t you would find a verdict according to  the evidence in 
the particu lar case, implying, of course, according to  the 
rules of law  applicable to the case as they should be defined 
to you by the court.

N ow  there  is no question in this case bu t th a t the plain- 
^  tiff was in jured , th a t he was run  into by a trolley car. T h a t 

is an adm itted fact. A nd if th a t alone would entitle him  to 
recover the defendant would not be in court defending this 
suit. B ut m ore than  th a t is necessary before a person 
in ju red  by a trolley car can recover. I t  m ust appear that 
the collision and his consequent in juries w ere occasioned 
through some negligence on the p art of the  person in charge 
of the car. A nd the charge in the plaintiff’s com plaint is 

. th a t this negligence consisted in “ th a t the defendan t’s car, 
«A th rough its servants and employees, heedlessly and  w ithout 

signal or w arning of any kind ran  into and knocked down 
said plaintiff, a t which tim e said defendant was recklessly 
operating said car, and in th a t said defendant failed to  stop 
said car before the same struck  plaintiff.” T hen  the  dam ­
ages w hich are claimed appear in the  nex t clause, whicn 
says, “ as a result of the negligence (no te the  w ord “ negli­
gence ” ) of said defendant, said plaintiff received a frac tu re  
of one shoulder and a com pound frac tu re  of one leg, to ­
gether w ith o ther bodily in juries, to  the end th a t he had 

4Q great pain and suffering and has been perm anently  in ju red .”
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N ow  while a  hernia or a  ru p tu re  is not m entioned in the

resuh o f th- u - ^  tha‘ He SUff6red 0 ther ini uries as a 
and th < !!• C°!1,S,0n' and  lf aPPears from  his testim ony 
and th a t o f his physician th a t he now has a hernia and th a t 
he had no  hernia before this accident. B ut his own doctor 
you will rem em ber, expresses g rave doubt about the rup tu re  
being the result o f the collision. H e  says th a t hernia as the 
esult o f in ju ry  usually occurs a t once and is accom panied 
, h , ^ eat pa’n - A nd 11 appears by the testim ony o f the 

h e r n t  n °  ^  pain in the o f the

Of . . NoW .,since P ‘a in tiff m us‘  p rove b y  the g rea ter w eight 
e evidence that his in juries fo r  w hich  he seeks to  re­

cover h ave occurred  through the fa u lt o f  the defen dan t can 
you say, in that posture o f  the testim ony, that there is 
sufficient eviden ce to  entitle the p lain tiff to reco ver dam ages 
for the ru p tu re? ges

But there are certain injuries about which there is no

shoulder it •” the comPlaint aboflt a broken
it ° h ’ .1 appears ‘hat it is not a broken shoulder at all
he des, " I  " e ;  and the p la in tiff’s rom plaint, i f

e desires, m ay be am ended in that particular.

in tha“ p a ™ r E L L : *  W° UM “ “  ‘°  «  ^

P l a t o ' f f i a t T ^ I : Y“ ' N ° W *  a ' S0 appears th e  com - P tha t he had a com pound fractu re  o f the left W

^ t u r e  nThCTidenCe u ^  he had a
were broken T h 3!”  " “  * *  b° ‘h b°neS ° f the le ft
Oounrl f ’ T h a t 1S not a comP°und fracture . A  com-
flesh !S ° n e .w here the bones p ro tru d e  through the
- sn so as to perm it infection o f the bone itself. T here is

the left I ” 06 ° f ^  the  evidence is th a t both bones in tne left leg w ere broken.

b r o k ^ L ^ t ^  ^ P "  had thos® injuries, a 
hmlr /  b°ne and botb bones of the left leg were 
h Pkeny and you may assume for the purpose of assessing 40
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the plaintiff’s dam age in the case, th a t those injuries; w ere 
painful. I t  appears th a t he was in the hospital from  M a 
2Cth to  M ay 8th, 1916; th a t he reported  there  th ree times, 
th a t is, eight days apart, and then every day fo r tw o weeks, 
and th a t he used crutches until the  m iddle of S ep tem ber, 
and he says th a t he is yet quite lame and th a t he feels pain 
in storm y w eather. A ny other in juries you m ay recall if 
the court has failed to m ention them . T he court does not 
pretend in the  limits of a charge to  recite all the  testim ony 
to the ju ry , only, as was suggested in the argum ent, touching 
ju st the high spots. T h a t is all the  court can do. A nd so 
the plaintiff in this case, if he is entitled to  recover, is entitled 
to be com pensated fo r his in jury , th a t is, the broken collar 
bone, the broken leg, the abrasions and contusions about his 
body, which the doctor says w ere superficial, and fo r e 
pain and suffering which he has undergone as the result ot 
those in juries, and if he is not yet cured, fo r such pain and 
suffering as you believe he will, from  the evidence m this 
case, undergo in the fu tu re  as the  result of his in juries an 
also fo r such deform ity as you find, the shortening of his 
leg T he doctor says his leg is about half an inch shor . 
H e would also be entitled to be com pensated fo r th a t de-

Now this w ord com pensation presents some difficulty, 
because you cannot ju s t figure up, as you would figure up 
an account, how m uch th a t am ounts to. B ut it is intended 
to exclude any dam ages by w ay of punishm ent fo r the neg­
ligent act on the p art of the persons in charge of the trolley 
car, and to give to  the plaintiff w hat will be a re tu rn  to him  
in dollars and cents, w hat you believe as reasonable men wi 
re tu rn  to him  in dollars and cents com pensation fo r this
in ju ry  and fo r the  pain and suffering. r

Now  if he is entitled to  recover he would also be enti­
tled to  be repaid the am ount of his hospital bill, which is 
$6q qo T hen  it appears th a t he had  some loss of income 
T his accident occurred on the 25th of M arch. H e  said he 
was a clam digger and th a t from  the  tim e of h is  m jury, 
during  the m onth of M arch and up until the  m iddle ot
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June, he said th a t he m ade about $15 a week from  digging 
c ams and then from  the m iddle of June  until L abor Day 
he said he m ade $25 .or $30 a week. B ut it appears from  

is he paid his son, he says, on an average of $4 or $s a 
week which o f course should be deducted, w hat he paid out.

he did not conduct the business then he would pay noth­
ing from  it during  th a t period. N ow  those, gentlem en, are  
the elements of the plaintiff’s damage.

B ut o f course, while the court has m entioned first, the 
question o f dam age, this question will not be considered at 
all unless you find in the first place the person in charge of 
this trolley car operated it negligently to  the ex ten t of 
m ju n n g  the p lain tiff in this case. N ow  th e  negligence

(a T  ’ a s I SaI? ’. 'S. « e failure to  ri"g  the gong and failure 
to observe the plaintiff and stop the car before reaching him
T hat stripped of its legal verbiage, is the negligence o f 

ich the plaintiff complains, fa ilu re to  ring  the gong and

observe h i m ^  * *  ^  bef° re reaching th e  Pla>n‘iff and to

^ ° w th e failu re of the m otorm an to  sound a gong or 
e w en approaching a public crossing w here he has reason 
O anticipate persons will be liable to  cross the track , would

o Irt" ? f fb ” Ce T hlS Pl r t ;  and £or any neglige"ee on the
Coast F  i m n an ‘he defendan‘ C° mPai,y- the A tlantic St E lectric R ailw ay Company, is responsible and m ust

motorman. ^  negligenCe °" the Part ° f ‘he

The US Cr sider first w hether ‘he bell was rung,
he plaintiff says he did not hear the bell. M r. M egill savs

he did not hear the bell. Y ou will notice that n e ith e f  one of 
them swears positively th a t no bell was ru n g . . T hey  both 
o them say tha t they did not hear the bell. N egative testi­
mony o f th a t character is entitled to  very little weight as

t e ” im „ t0  fT itiTC testim ony’ if y °u believe the positive 
: r r nyA , Un'“ S *  should aPPear tha‘ ‘he. persons who 
thev y ' .', ,n0t hear w ere attentive and in a position w here

sordid0 Ooave d T  nkely t0 hear if the g0ng had beenOpposed to th a t you have the testim ony o f M r. 4Q
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Irons, who says th a t he commenced ringing this bell, th a t 
he rang it the  first tim e when he was down by R iggs’ boat­
house, which he thinks is about one hundred  and tw enty- 
five feet away. H e  says then he saw this autom obile along 
this railing and those people standing there  and talking, and 
th a t then he was about ninety feet away, he thinks, and th a t 
he again rang  his gong. T hen  he saw the plaintiff s ta rt and 
walk down along the east side of this railing and th a t he 
ran g his gong again w hen he passed along the railing, and 
then again sharply when he saw him  get on the track . T he 
conductor also testifies to the ringing of the gong, bu t not 
w ith the sam e particu larity  as the m otorm an. M r. Finnegan, 
who was on the car at th a t time, —  I th ink he was an  em­
ployee of the  company, —  says th a t the gong was rung. 
M r. Brew er, who appears to have been in no way connected 
w ith the company, bu t who says he was standing ten  feet 
north  of the bridge, and he said to  the east and  no rth  of 

m  the automobile, says th a t he heard  the gong sounded; and 
the m otorm an on the o ther car, th a t is, the car th a t was 
going southerly, says th a t the gong was sounded. Now 
here are  five witnesses who testify  positively th a t the gong 
was sounded. B ut, as suggested in one of the requests to 
charge, you are  not necessarily controlled by the greater 
num ber of witnesses if you find those witnesses are  not 
creditable witnesses. O f course if you find the ir testim ony 
to be equally creditable w ith the witnesses fo r the plaintiff, 
then the question of num bers is to be considered by you 

3 0  fo r w hatever you think it is w orth. N ow  so m uch fo r the 
ringing of the bell.

A s I have said, if you find, the  burden of proof being 
upon the plaintiff to  establish negligence by the  greater 
weight of the evidence, if  you find th a t the testim ony o t 
those tw o w itnesses w ho say th a t they did  no t hear the  bell 
ring  outweighs the testim ony o f those five w itnesses who 
say positively th a t the  bell did ring, then you would be 
justified in finding th a t the m otorm an of this trolley car 
was negligent.

W e will leave th a t point now. There seems to be some40
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question w hether the place w here M r. H ubbard  was struck 
was in a public street or on a private righ t o f way. B ut it 
does appear beyond dispute th a t it was a place w here people 
w ere accustom ed to cross the defendant’s tracks, so th ere  is 
no substantial difference in the duty  of the m otorm an in 
charge of this trolley car, w hether it was on a public street 
o r on a private  righ t of way. I f  it appear th a t it was a 
place w here people fo r a  long tim e had been accustom ed to 
cross w ithout objection on the p art of the  defendant com­
p a n y - o n e  witness says th a t he has know n this to  be a 
crossing place fo r people fo r tw enty  years, th a t he him self 
has crossed over there hundreds o f times, and  a witness 
who was form erly a m otorm an says th a t people crossed 
there, and ohe of the m otorm en present, of the  defendant 
company, says th a t people crossed there frequently  —  such 
use would constitute an implied invitation to  the  public to 
use it and impose on the company the duty to exercise 
reasonable care to avoid colliding w ith persons crossing the 
tracks. So, as I have already indicated upon the  question 
of the care to be taken by the m otorm an, it m akes little or 
no difference in this case w hether or not it was in a public 
street or w hether it was a private righ t of way.

I have used the w ords “ reasonable care ,” you observe. 
One test of negligence is w hether o r not a person in a given 
situation acts as a reasonably carefu l and pruden t person. 
A nd on the question of w hether or not the  m otorm an was 
negligent, this is the first question to ask yourse lves: did 
the m otorm an act as a reasonably careful and p ruden t p er­
son should have acted under the same or sim ilar conditions 
and circum stances ? Now it was the duty of this m otorm an 
to look ahead, to observe his track  and to  have his car, in 
approaching a place w here people crossed and  w here he 
should have expected people to cross, under such control as 
to reduce its speed and to stop it if necessary in o rd e r to 
avoid a collision. B ut it is adm itted in this case on the p art 
of the plaintiff th a t this car was going a t a  slow ra te  of 
speed N o one fixes it over five miles an hour except M r. 
Megill, who says th a t it was going five to  eight miles an
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hour; and most of the witnesses agree that this car was 
going about five to eight miles an hour. Therefore the 
speed was certainly not excessive under ordinary conditions, 

Now as I have said, it was the duty of the motorman 
not only to have his car under control but to make obser­
vation of the persons upon the track or likely to come upon 
the track. And the motorman says that he did observe and 
he says that he saw Mr. Hubbard about the time he first 
sounded his gong, or rather, when he was at a point about 
ninety feet away, he saw Mr. Hubbard and Mr. Megill 
talking at the automobile. Then he says that he saw Mr. 
Hubbard go down the railing to a point by the track. Mr. 
Hubbard himself says, you remember, that he was talking 
with Mr. Megill on the east side of the automobile; that 
was the side away from the track; that he came around 
the automobile and at a point five feet from the track he 
halted. That is this point, being at the end of this railing 

‘20 which is shown there, five feet, and I have marked a little 
dot, a little line on there, which is five feet; the scale of this 
map being ten feet to the inch, and that is just half an inch 
from that track there, the little mark in lead pencil that has 
been made there. And then he says he halted. Now while 
the motorman denies the halting, he admits, as I have already 
stated, that he saw the plaintiff going north outside of the 
railing, and supposed he was going to get on the car; that 
then he started to slow down still more; he was going less 
than five miles an hour; and that when the plaintiff got to 

gO the end of the railing, which it appears is only three feet —  
that-is, appears by the testimony of the surveyor, is only 
three feet from the track —  that the plaintiff stepped 
directly in front of the car when it was too close to be 
stopped before striking him. He says that he put on all 
brakes and stopped the car, and it appears that it was 
stopped before the front wheels passed over Mr. Hubbard, 
who was thrown down under the car by the impact.

Now, gentlemen, were these things which the motorman 
says he thought and did what a reasonably careful and pru- 

40  dent man would have thought and done under the circum-
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stances and conditions which then and there presented them ­
selves to  h im ? I f  they w ere w hat an ordinarily  reasonable 
and carefu l m an would have thought and done under those 
circum stances, then he was not negligent. W as he justified, 
when he saw the  plaintiff walking down outside of th a t ra il­
ing and halting, if he did halt a t th a t point, was he justified 
in assum ing th a t the plaintiff expected to  be a passenger 
upon th a t trolley car, and in failing to  halt the  trolley car 
before coming to th a t point ? I f  he was not justified in that, 
if th a t was not a reasonable belief, not a reasonable assum p­
tion on his part, and if he ought to have anticipated th a t the 
plaintiff would have continued on over the  track  and failed 
to stop his car —  because he had it under control —  then it 
was negligence; but it was not negligence, as I  have said, 
if as a reasonable m an he had a righ t to anticipate from  
the m ovem ent of the plaintiff th a t he was about to  take that 
trolley car.

Now, gentlemen, if, as I have already indicated, the 
m otorm an was not justified in w hat he thought and did, in 
other w ords, if he did not act as a reasonably carefu l and 
prudent man, then he was neg ligen t; and unless there  was 
some negligence on the p art of the plaintiff him self which 
contributed to the collision and to  his consequent in juries 
then he is entitled to your verdict. B ut even though you 
find tha t the m otorm an was negligent, yet if there was anv 
negligence, how ever slight, on the p a rt of the plaintiff, which 
contributed to the accident and his in juries he cannot re­
cover.

N ow  there was a  du ty  which devolved upon the plain­
tiff as well as upon the m otorm an. I t  was his duty to  make 
reasonable observations fo r his own safety  and to look and 
to listen fo r the approach of trolley cars A s was stated  in 
a case in o u r highest court of th is state, “ W here  a foot 
passenger attem pts to  c ro ss .a .s tre e t ra ilroad  it is his duty 
before crossing to use his pow ers o f observation to  observe 
approaching cars which are  w ithin a distance, if  run  a t 
lawful speed, to pu t him  in danger.” T h a t is, he has a righ t 
to  assum e they  will be run  a t law ful speed; and there  is
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nothing in this case to  show th a t this car was no t being 
run  a t law ful speed. aA nd if he fails to  perfo rm  th is duty 
and is in ju red  he will usually be held guilty of contributory 
negligence.”

N ow  it was the duty of M r. H ubbard  not only to  Iook 
and to  listen bu t to look and to  listen a t such point o r points 
as to  m ake looking and listening effective. I f  he looked 
when he was directly behind th a t autom obile or directly 

^  behind a fourteen-inch telegraph pole, which m ade his obser­
vations from  those points w here he knew he could no t see 
south upon the  track, he did not m ake such observation as 
the law  requires of him. A  m ere glance is not sufficient, it 
m ust'be an attentive observation. N ow  a g reat deal has been 
said about these bridge trusses, which it appears are  seven 
feet high. As I  have stated, I  have draw n th a t line there 
w here the plaintiff says he was, five feet from  th a t track. 
A nd it would appear if he was at th a t point th a t these bridge 

oa trusses here, if this m ap is draw n correctly —  and it is not 
attacked by any testim ony th a t it is no t correct —  if he was 
a t the  point w here he says he was you can readily see th a t 
these trusses, which are  seven feet high, would present no 
obstacle to his observation. I t  appears th a t this fence along 
which he was walking is about th ree to  th ree and a half feet 
high, according to the defendant’s w itnesses, and the plaintiff 
fixes it to  be about the height of his arm -pits. So th a t his 
observation was above that, and it appears, as the photo­
graph  also shows here, th a t this railing along here is very 

3 0  little if any higher. W ould  th a t railing have presented any 
obstacle to his observation ? A nd it appears th a t on the  rail­
road bridge itself there  is no high s tructu re  except it is sug­
gested th a t there  w ere trolley poles there. T hey  m ay show 
in the picture.

T hen  a  suggestion has been m ade, and I th ink  perhaps 
the suggestion came from  the  court him self, th a t th is au to­
mobile m ay have obstructed his observation ; and th a t arose 
from  the fact th a t M r. M egill testified th a t his automobile 
was w ithin th ree  or fo u r feet of the track. B u t he says, you 

40 will recollect, th a t his autom obile was about fifteen feet from
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the end of th a t ra iling ; and there  is a  cross m ark, pencil 
m ark, th ere  a t fifteen feet scaled on th a t m ap ; and it will 
be for you to say w hether placing his autom obile in about the 
location which I am  indicating w ith the pointer, w hether 
or not th a t would have form ed any obstruction to  the view 
of the plaintiff if he had looked attentively a t a point five feet 
from  the tracks. Y ou are  assisted by this m a p ; you m ay be 
assisted by the  photographs to the  extent th a t conditions are  
not changed there, and it is stated  th a t they  a re  no t changed.

Now, on the other hand, th ere  is ano ther circum stance 
which you m ay consider. M anifestly  a person who is m ak­
ing an  observation and is obliged to  m ake an  observation 
both ways cannot look both ways a t o n ce ; and  he says th a t 
when he arrived  a t this point he looked to  the south  and 
then looked to the north, saw  a trolley car approaching from  
that direction and w aited fo r th a t to  stop before proceeding 
upon the  track , and then, w ithout looking again to  the south, 
he proceeded to cross the track. Now, then, was th a t the  act 
of a reasonably carefu l and pruden t man, ca refu l fo r his own 
safety? I f  he looked there  fo r any considerable length of 
time to  the north , was it the act of a  p ruden t m an to  step 
upon th a t track  w ithout again m aking an observation to  the 
south ? O r if his observation was m ade quickly, if he did 
not stand there  fo r any considerable time, then  the question 
is if he had looked attentively to  the south was the trolley 
car which was approaching from  th a t direction near enough 
for him  to  have seen it?

Now, gentlem en, in view of the adm itted  slow speed of 
the car and the fact testified to  by M r. Megill, if you find it 
to be a fact, th a t w hen the  trolley car was opposite his 
automobile, M r. H ubbard  had not yet reached the track , and 
considering all the  o ther conditions, including the car on the 
switch there, can you say th a t if M r. H ubbard  had looked 
attentively to the  south he would not have seen the  approach­
ing car in tim e to  avoid it?  I f  he would and if he failed to  
take such reasonable care fo r his own safety  as a reasonably 
careful and pruden t m an would ordinarily  take, then he was 
negligent, and as I  have already indicated, if he was negli-
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gent, even though the m otorm an was negligent, he cannot 
recover.

T o  sum up w hat I  have said upon the  question of negli­
gence, sometimes accidents occur notw ithstanding the exer­
cise of due care on the p art of the persons involved in the 
accident. N ow  if this w ere a m ere accident, th a t is, if 
nobody was at fault, then of course the  plaintiff cannot 

-ĵ q  re co v er; because the only theory  upon which he can recover 
against the railroad company is upon the theory  th a t this 
m otorm an was negligent. Again, if both the m otorm an was 
negligent and M r. H ubbard  was negligent, th a t is, if they 
w ere both negligent, then M r. H ubbard  cannot recover; 
th a t is, if his negligence contributed in any way to  this 
collision. H e can recover if you find it to  be established by 
the g reater weight of the  evidence th a t the m otorm an was 
negligent and if it does not appear in the case tha t there  was 
any negligence on the p art of M r. H ubbard  which contribu- 

2 0  ted to  the  collision and to his consequent injuries.
I  am  requested by the  plaintiff to charge several re­

quests, the first of which I decline to  charge except as I 
have charged.

T he second is w ithdraw n.
3. T h a t the ju ry  shall take into consideration th a t the 

trolley tracks at this crossing w ere single tracks and it is a 
question fo r the ju ry  to consider w hether or no t the plaintiff 
acted as a p rudent m an would act in observing the car which 
was approaching from  the north.

30 X charge you that.
4. T h a t the proxim ity  of the railing to  the tracks and 

the  trolley poles on the bridge are  to  be taken into consid­
eration as to  w hether or not the  plaintiff acted as a  reason­
able m an should act.

I  have already told you that.
5. T h a t it was the duty of the m otorm an to  ring  his 

bell before reaching the crossing in tim e to pu t the  plaintiff 
on notice of the approach of the car.

40 I  have charged fully on that.
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6. T h a t it was the duty  of the plaintiff to  look and 
listen, but th a t the plaintiff was under no duty  to  stop.

Now I  cannot say that. T h a t is, he was under no duty 
to stop in order to m ake his observation; bu t of course it 
was his duty to stop if the trolley car was so close to  him  
th a t he could not go upon the  track  in safety  in fro n t of it, 
if the trolley car was being operated a t reasonable speed. 
O therw ise th a t is a  correct proposition, he was no t obliged 
to stop in order to  make his observation.

7. T h a t the ju ry  has a righ t to assum e th a t the  brakes, 
appliances, etc., o f the car w ere in w orking order.

* Y ou do not have to  assum e that, because the testim ony 
of the m otorm an is distinctly th a t they were, everything was 
in good order, the  brake as well.

8. T h a t the weight of testim ony does no t m ean the 
greatest num ber of witnesses, bu t a preponderance o f evi­
dence of the witnesses who actually saw  th e  accident.

I charge you that.
T he n in th  I decline to  charge except as I have charged.
M y attention  has been called by M r. T aylor to  the fact 

tha t I said to you th a t the  conditions had not changed there 
from  the tim e the accident happened until the survey fo r  the 
map was m ade and the photograph taken. By th a t I  m ean it 
appears th a t the conditions relating  to  the location of the 
track, the trusses and guardrails and things like th a t have 
not changed. O f course you rem em ber the testim ony of the 
plaintiff him self, who said th a t the roadw ay was raised  a t 
the point w here he made his observation. I f  th a t be tru e  of 
course you have a  righ t to  take th a t into consideration.

(T h e  plaintiff’s requests w hich w ere refused  by the 
court w ere as fo llow s:)

1. T h a t if the ju ry  believe th a t the m otorm an could 
have stopped the car befo re  th e  sam e struck  the plaintiff 
then the negligence of the  m otorm an in no t doing so was 
the p roxim ate cause o f the accident and the ju ry  shall find 
for the plaintiff.
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9. T h a t if the ju ry  believe the m otorm an saw the 
plaintiff 25 or 30 feet distant, w alking tow ards the track, 
and th a t the plaintiff did not signal the car to  stop and the 
m otorm an observed the plaintiff until he stepped on the 
track, and th a t the m otorm an could have stopped the car 
before it struck plaintiff, then they shall find fo r plaintiff.
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Notice o f Appeal

10

N O T IC E  O F  A P P E A L

T O  S T E W A R T  A. F A R R E L L , A ttorney  of P laintiff. 

D ear S ir :

T A K E  N O T IC E  that the A tlantic Coast E lectric R ail- 
way Company, body corporate, defendant, appeals to  the 
Court o f E rro rs  and Appeals in the last reso rt in all causes, 
from  the whole of the judgm ent entered in this cause.

20

D U R A N D , IV IN S  & C A R T O N , 
A ttorneys o f A tlantic Coast E lectric R ailw ay Company,

D efen d an t-A p p ellan t.

30

40
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Grounds of Appeal 

GROUNDS OF A P P E A L

The following are the grounds of defendant’s appeal in 
the above stated cause.

1. The following question was admitted over defend­
ant’s objection:

Q. Do you know as a matter of fact whether or not 
10 this place is used as a crossing to get down to the river to 

the boathouse, and if so how long has it been used ?
2. The following question was overruled over defend­

ant’s objection:
Q. Now, Mr. Throckmorton, what is the distance of 

the guard rail extending from the north end of the Shark 
River bridge to its termination northerly, that is, the guard 
rail immediately east of the trolley track?

3. Plaintiff’s evidence showed that the accident com­
plained of was due to the negligence and want of care of

20 plaintiff, that he was negligent, and his own negligence con­
tributed to the injury, and defendant’s motion for nonsuit 
should have been granted.

4. Plaintiff’s evidence failed to show that the accident 
was the result of negligence or want of care on the part of 
the defendant, or defendant’s agents or employees, and 
defendant’s motion for nonsuit should have been granted.

5. The evidence in the cause shows that the accident 
complained of was due to the negligence and want of care of 
the plaintiff, to the contributory negligence of plaintiff and

80 defendant’s motion for direction of verdict for the defend­
ant should have been granted.

6. The evidence in the case shows that the accident 
complained of was not due to or the result of any negligence 
or want of care on the part of the defendant or any of its 
agents or employees, and defendant’s motion for direction of 
verdict for the defendant should have been granted.
Dated April 3rd, 1917.

DURAND, IV IN S & CARTON,
4Q Attorneys of Defendant-Appellant.
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DURAND, IVIN S & CARTON, 

Counsel for Appellant.

S c h u y l e r  P r e s s . A s b u r y  P a r k .  N. J





3

NEW JERSEY COURT OF ERRORS AN D A P P E A L S

Caleb T. H ubbard,

Plaintiff-Respondent,

vs.

A tlantic Coast E lectric R ail­
way Company, .

D efen d an t-A p pellan t.

BRIEF FOR A P P E L L A N T

This appeal brings up fo r review, a judgm ent of the 
Supreme Court, entered M arch 2, 1917, fo r $1549.98, on a 9 n  
verdict recovered in a Suprem e C ourt issue, tried  at the 
M onmouth Circuit.

Plaintiff s action was brought to recover for personal 
injuries sustained in an accident, in which he was struck by 
.a trolley car operated by defendant company.

Ih e  statement of the accident in the complaint is, that 
on March 25, 1916, while plaintiff was crossing Main Street, 
directly north of the Shark River bridge, in Avon, he was 
run down by a trolley car of defendant.

The principal grounds for reversal are, that at the close qq 
of plaintiff’s case, the evidence presented by plaintiff showed,

(1) That the accident complained of was due to the 
negligence and want of care of plaintiff, and

(2) It failed to show that the accident was the result 
defendant s negligence or want of care, and defendant’s

motion for non-suit then made should have been granted 
and also ’

At the close of the entire case plaintiff’s motion, based
°u \ ^ iSame £roun^s’ f° r a direction for the defendant, 
should have been allowed.

Action at Law.

10

40
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Plaintiff’s evidence of how the accident happened may 
be briefly summarized, as follows:

He was a clammer, clamming in Shark River, and had 
engaged to sell some clams to a Mr. Megill, who came for 
them in his automobile, and stopped his car, facing south, 
north of the north end of the bridge, and at the end of the 
foot-walk of the bridge, next the trolley bridge, about half 
way between the end of the fender or railing, and the north 
end of the bridge, about four feet east of the railing. Just 
north of where the accident happened, one hundred feet, 
probably one hundred and twenty-five feet, there is a switch, 
and from that south, on across the bridge, there is a single 
track, and all the way across the bridge, and where the 
automobile was standing there was a single track. He says% 
speaking to Mr. Megill: (printed case, page 9),

“ Well, then I will go on up the river, so I 
started and came around the automobile. I got 
within five feet, I judge, and halted. I Halted and 

20 looked for the car coming. I looked south first. *
I didn’t see anything, and then I looked north, and 
I saw a car approaching the switch. I should judge 
the switch was about 100 or 125 feet from the 
bridge. I saw the ear coming from the north 
toward the switch.”

Q. Had it stopped at that time at the switch?
A. I didn’t know whether it was going on 

over or whether it was going to stop on the switch.
They usually do stop at the switch, but as soon as 

30 the car stopped I then proceeded across the tracks,
from the east to the west.

Q. Where did that car stop, on the switch?
A. Stopped, yes, just so the other car could 

pass. I then proceeded to cross the tracks, and 
after this car had stopped on the switch I knew I 
was safe; didn’t see another car.” •

On cross examination he testified, that he was very 
familiar with the location; had been around there for the 

40 last 22 or 23 years, and had been familiar with the location



of the streets and the Shark River bridge, and the line of 
the trolley tracks, during all that time.

As part of this cross examination is important, we 
quote: printed case, pages 18 and 19,

“ Q. Then you started to go around the back of 
the car to go north ?

A. I started north around the car..
Q. On the east side of this automobile, and 

then you approached the trolley track?
A. Yes, sir.
Q. And I understood you to say you were 

only about five feet from the track and you looked 
south ?

A. Yes, sir.
Q. Did you see any car coming?
A. No, sir.
Q. Just describe how you looked when you 

were within five feet of the track.
A. Well, I looked south, I didn’t see any car.

I just turned and looked north and I saw a car 
approaching the switch, and I kept my eye on that 
car.

Q. Until it stopped?
A. Until it stopped, and then I proceeded 

across the track.
Q. Then you went across the track?
A. Yes, sir.

Q. How near the end of the switch was this 
car north that you were looking at, how far was it 
from the point where it stopped when you first 
saw it?

A. Well, I couldn’t say. It wasn’t long in 
motion, I know, before I seen it stop. I couldn’t 
tell just how far it was from the switch when 
I saw it coming towards the switch, and it wasn’t 
in motion long before it stopped. As soon as it 
stopped I started to go across. I seen it wasn’t 
coming on.
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Q. Stopped before it reached the point of - 
the switch?

A. Yes, so the other car could pass, I sup­
pose, far enough.

Q. That is what that southbound car stopped 
there for, I suppose, so the northbound car could 
pass it?

A. Sure, it is a single track.”

This testimony shows that plaintiff was in a situation 
with which he was very familiar. He knew that the car? 
passed at the switch, just north of the bridge; that when 
the car he saw coming south stopped, it did so to allow the 
car then due from the south to pass, and yet with this 
knowledge he walked northward from the automobile, along 
the inside of the railing, took a casual glance south, the 
opposite direction to which he was going, it does not appear 
he turned around or changed his northward course to do 
so, saw as he says, no car coming, then looked north, the 
direction in which he was moving, saw a car coming south 
toward the switch, he had then reached the end of the 
railing, halted and stood watching the car coming from the 
north, until it stopped, then without looking south for the 
car he knew was due to pass at the switch, proceeded to 
cross the track, and was struck.

It is clear that the ^plaintiff did not at the time use 
such precaution and care for his safety as a reasonably pru­
dent man would use, under the circumstances. There was 
no crowd; he appears to have been alone at the point of 
accident; he was upon familiar ground, was well acquainted 
with all the surrounding conditions. His observation of 
the approach of the south bound car and its stopping at the 
switch, gave notice and warning to him of the near approach 
of the north bound car, and if the automobile of Megill 
obstructed his view, as suggested by the court in refusing 
defendant’s motion for non-suit, of which, however, there 
was no evidence whatsoever, it was his duty, in making his 
observations for his safety, to exercise additional caution 
because of such obstruction.

It was his duty, in making his observation, to make it

1
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effective. He could not run recklessly or carelessly into 
danger. His failure to see the approaching car, because of 
a temporary obstruction, would not excuse his lack of proper 
observation. His duty required him to wait or put himself 
in a position where the required observation could be made.

This lack of care and caution of the plaintiff is also 
proven by the testimony of his witness Megill. He says, 
printed case, page 28:

A. Well, I was looking north, I looked north; 1
finally I turned around anyway and I saw Mr. Hub- ■
bard, he walks right down this, mostly behind me 
then it would be. Well, I looked around and first,
I guess he looked south first, and I don’t know 
whether he saw the car or not, but I did.

Q. You saw the car coming across the 
bridge ?

A. Yes, sir.
Q. And how far distant was the car from 

you when you first saw it?
A. Oh, let’s see. I should say fifteen or 

twenty yards when I first saw it.
Q. It was on the bridge itself ?
A. Oh, yes.
Q. And did you look to see where Mr. Hub­

bard was ?
A. Yes, and then I think he was right behind 

me, mostly behind me, see? And then when I 
would be looking around, pretty soon the car was 
right opposite me and still he hadn’t got to the 
crossing yet.

Q- Then state what you saw.
A. Well, he steps on the track, that is all.
Q- And the car struck him?
A. Yes, sir.
Q. About how far over the track was he 

w en the car struck him, as you remember?
A. Well, as near as I can tell you, I couldn’t 

see him whep he was struck, so he must have been 
pretty close to the east side of the track.” 40
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From the evidence of this witness it appears that his 
automobile was about fifteen feet from the end of the rail­
ing; that the plaintiff walked northward along thig railing; 
he saw him look south, then north, and continue along the 
railing; that witness saw the car coming over the bridge, at 
first fifteen or twenty yards from him, then pretty soon the 
car was right opposite him, and still plaintiff had not got 
to the crossing yet, and, as he says, “ Well, he steps on the 
track, that is all, and the car struck him.” He also.says, 

10 “ I was up higher than he was, I could look over, and then
this track comes down, turning this way. That is the only 
reason I could ever account he couldn’t see the car, because 
I could see it plain as day.” (Printed case, page 35.)

Megill’s evidence shows his automobile did not obstruct 
plaintiff’s view. The bridge railing between the road and 
trolley right of way was an open railing, four of five feet 
high, and the end of the railing around which plaintiff was 
required to pass in order to reach or cross defendant’s track, 
was at least fifteen feet north of Megill’s automobile and 
defendant s trolley car, with a height of ten to twelve feet 
showing about this railing for at least that distance, and if 
the plaintiff had taken a look south before attempting to 
cross, he could not have helped seeing the approaching car 
from the south which struck him. In reply to questions by 
the court, he said that the rear of his automobile was about 
fifteen feet from the north end of the rail, that it might be* 

. just a little further than that, and Hubbard was walking 
directly north, —  Printed case, page 37.

“ Q. And Mr. Hubbard was walking directly 
north ?

A. Yes, sir.
Q. Now which way was he facing at the time 

you say the trolley car was opposite your automo­
bile?

A. Which way he was facing at the time the 
trolley car was opposite my automobile ?

Q. Yes, was he still facing north or did he 
then turn towards the west?

A. I think he had about made the turn, just40
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about to tu rn .” P rin ted  case, page 37.
But w hether the autom obile m ight have obstructed 

plaintiff’s jview or not, is not m aterial, in view of the evi­
dence of plaintiff and the witness Megill. P lain tiff says, 
he looked south, then he looked north, saw the sopth bound 
car approaching the switch, halted, watched it until it came 
to a stop, kept his eye on it until it stopped, then proceeded 
to cross the track. Megill says he saw him look south first, 
then north, then he continued along the railing, he was w alk­
ing directly north, then he m ade the tu rn  tow ard the west, 10  
across the track. H ow  long he continued to look north, 
a fte r looking south, before he proceeded to  cross the track, 
does not appear, but it m ust have been some little time.
I t was long enough for him, w atching the approaching car 
from  the north, and unable to decide from  its speed w hether 
it would stop o r not, to see it reduce its speed and come to a 
stop at the switch, and long enough for a car approaching 
from  the south to have come within his range of observation, 
if he had looked in that direction, and certainly a sufficient 
period to have required another observation to the south ^ 0  
before attem pting to cross the track. This duty he failed 
to  perform  ; his conduct was not th a t of a prudent man, con­
cerned for his personal safety. W ithout a proper observa­
tion to the south, he proceeded to cross the track, and the > 
accident and his injuries were the result of his own w ant 
of care.

The question is, could he by looking south, just before 
proceeding to cross the track, have seen or observed the car 
approaching from the south, and avoided danger. It is n r \  

clear from the evidence that he could, and this is the test. 3U 
If by the exercise of care and caution he could have avoided 
the danger, which, because of his failure to exercise, he ran 
into, he cannot recover.

The rules governing the duty of the plaintiff in the 
situation presented in this case, are well defined and settled 
by the courts of this state.

In Newark Passenger Railway Company vs. Block, 26 
Vr. 605, the Court of Errors and Appeals held:

The rule requiring one .exercising his lawful right in a- 40



place where the exercise of lawful rights by others may put 
him in peril, to use such precaution and care for his safety 
as a reasonably prudent man would use under the circum­
stances, is the measure of duty for one who crosses a public 
highway on foot. He must use his powers of observation 
to discover approaching vehicles, and his judgment how and 
when to cross without collision. If obstacles temporarily 
intervene to prevent observation, he should wait until obser­
vation can be made.

W  See also' remarks of Justice Garrison in Connelly v.
Trenton Passenger Ry. Co., 27 Vr. at page 703.

A  nonsuit should be ordered when it appears, from the 
plaintiff’s own showing, that he contributed by his own care­
lessness to the happening of the accident by which he was 
injured, or when it appears that the accident was not the 
result of any wrongful or negligent act on the part of the 
defendant or of its employees. North Hudson Co. Ry. Co. 
v. Flanagan, 57 N. J. L., 696.

In Jewett v. Paterson Railway Co., 33 Vr., page 430, 
20 Judge Adams speaking for the Court of Errors and Appeals 

said: .

There is nothing about the act of pedestrianism on a 
public highway to take the case of a traveler on foot,' who 
is injured by collision with any vehicle, out of the usual 
rule that a plaintiff’s contributory negligence is ground for 
nonsuit. This is true whether the vehicle does or does not 
move on rails.

The following quotation is an extract from the opinion 
30 in the McClain case (at pp. 464» 465) : “ The circum­

stances, as represented by the evidence on the part of the 
plaintiff, warranted the conclusion that by the exercise of 
the reasonable care which it was the duty of the defendant’s 
driver to observe, the injury would have been avoided. But 
this fault, on the part of the defendant, did not charge it 
with liability, unless the plaintiff was free from negligence 
contributing to the calamity. * * * As a street car
must continue on the rails of its track, persons otherwise 
travelling on the street are required to use care to keep out 

40 of its way. If by the exercise of reasonable care the plaint-



iff could have seen the approaching car, and ought to have 
apprehended the danger of the situation, he was chargeable 
with negligence for he. was not at liberty to  take even doubt­
ful chances of the consequence of crossing the track  in the 
face of danger, or in reliance upon the successful attem pt 
of the driver to slack the speed of his horses.”

See also B rady v. Consolidated T raction  Co., 63 N. J. L. 
25, same case 64 N. J. L. 373.

Mr. Justice F o rt in Schwanew^de v. N orth  H udson 
Ry. Co., 38 Vr. 449, s a id :1 A  person cannot take chances 
and hold him self free from  contributory  negligence. T here 
is a difference between an unforeseen peril and being over­
taken by one recklessly incurred.

A person who, while attem pting to cross over the tracks 
of a trolley road, in fron t of a car which is only one and a 
half times its own length away, falls and is run over by it, 
contributes, by his own negligence and recklessness, to the 
injury which he received, and m ust bear the consequence of 
his tem erity. Gilliland v. Mid. & Som erset Trac. Co., 38 Vr., 
542.

“ W hen a person drives upon a trolley track, and comes 
in collision with a car, in order to charge the trolley com­
pany with negligence, he m ust show that the m otorm an, by 
the exercise of due care, could have avoided the in jury  
to him.

I f  a person drives upon a trolley track  w ithout exer­
cising reasonable observation to ascertain w hether there is 
danger from  an approaching car, he is guilty of contributory 
negligence.” Solatinow v, Jersey  City, &c., Ry. Co., 41 V r 
154-

In  H arbison v. Camden & S. Ry. Co., 45 V r., 254, Chief 
Justice Gum m ere said : “ The failure of the plaintiff to look 
behind him before attem pting to cross over, and so ascer­
tain w hether1 or not he would be in jeopardy by doing so 
from the approach of the car, was itself an act of negligence 
which was largely, if not wholly, responsible for the acci­
dent. T hat such failure on the p art of the plaintiff will bar 
a recovery for injuries received by him has been frequently 
declared by our courts.”
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In Hageman v. North Jersey St. Ry. Co., 45 Vr., 281,
Mr. Justice Garrefison said: “ In crossing the roadway a 
foot passenger must use his power of observation to dis­
cover approaching vehicles and a reasonable judgment when 
and how to cross without collision. In such case the degree 1
of care required exceeds that required to avoid collision 
with other foot passengers on the sidewalk  ̂ not because the 
right of a foot passenger and the right of a driver of a 
vehicle differ, but because of the circumstances. The vehicle 

10 usually travels at a greater speed which cannot be so quickly 
stopped or deviated from its course; the street car cannot 
be deviated from its track, while the passer on foot may 
quickly stop, turn aside or even retrace his steps.

So it may be generally said that if obstacles tempor­
arily intervene to prevent observation, reasonable prudence 
would dictate delay until such observation as is requisite 
has been made.

In Winter v. N. Y. & L. B. R. R. Co., 66 N. J. L., page 
677, the plaintiff was nonsuited. It appeared that he was 
driving toward the track. He looked first north, and he 1
concluded that it was past train time, that there was no 
train approaching from that direction, and then devoted his 
attention to looking south. He was struck by a south bound 
train,which came along about three quarters of an hour late.
A  nonsuit was ordered because he neglected to take any 
further observation to the north, when he had sufficient time 
to.do so before attempting to cross the track.

In Cantrell v. Erie Railroad Company, 35 Vr., 277, 
gQ plaintiff approached the track, and reaching a point thirty- 

five or forty feet from it, he stopped and looked along the 
track toward the north, where his view was unobstructed 
for sixteen hundred feet, and seeing no train, he proceeded 
to cross the track diagonally, looking only toward the south, 
where his view of the track was unobstructed for nine 
hundred feet. As he reached the further rail he was struck 
by a train coming from the north. He was nonsuited, 
because before attempting to cross the track he had had 
ample opportunity for looking again toward the north, as 
well as toward the south, and an attempted glance would40
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have given him  tim ely w arning. (S e e  also P . R . R . Co. v.

L eary, 27 V r ., 705.)
T h e accident resulted from  the p lain tiff’s negligence 

to m ake proper observation b efo re  proceeding to  cross the 
track, and he is not entitled to  recover, and the defen dan t’s 
motion fo r nonsuit should have been granted.

T h e  court based its re fu sa l to  nonsuit on the ground, 
that the autom obile o f M egill m ight have obstructed plaint­
iff’s v iew  o f the car approaching from  the south. T h e  
court, in refu sin g  the motion, ignored the w ell established 
rule, that if  obstacles tem porarily  intervene to  prevent obser­
vation, the person should w ait until the required  observation 

can be made.

T h is doubt o f the court w as en tirely  rem oved by the 
evidence produced by defendant, and as it w as the only 
question w hich influenced the court in refu sin g  the m otion 
for nonsuit, there should, at the close o f the case, h ave been 
a direction fo r defendant.

20
T h e w itness B rew er testified, that he stood in the rear 

o f the autom obile and saw  the car com ing at a distance o f 
about tw o hundred feet (P . C., p. 12 5 ), and observed the 
car com ing up nearer to him. It w as com ing along as if  it 
might, be going to stop at the end o f the bridge (P . C ., p.
126).

T h e witnesses B race  and B olles also testified, that at a 
point at the end o f the railing, looking south, they could see 
to R ig g s ’ Boat-house, about tw o  hundred feet, and that at a 
point tw o or three feet east o f the^pole at the end o f the 30 
railing, they could see a  car clear across the tro lley  bridge, 
over the B elm ar side. T h ese  locations w ere w h ere the 
plaintiff stood.

T h e m otorm an Irons testified, that the p lain tiff w alked 
north along the rail, stepped around the post and stepped 
on the track, and never looked tow ard  h im ; never looked 
at all. (P . C., p. 99.)

P la in tiff’s evidence also fa iled  to p rove any negligence 
o f defendant causing the accident.



T h e  place o f the accident w as at the north  end o f the 
S h a rk  R iv e r B ridge, a place w here people stood to take 
cars o f defendant com pany, an established point to  take on 

and let o ff passengers.

T h e  m otorm an Irons testified, printed case, page 99:

“  Q . W a s there anythin g about H ub bard ’s con­
duct or m otion fo rw a rd  that indicated to you  that 
he wa>s going across you r path?

10 A . N o, sir.
Q . U n til he turned w est to go on the tra ck ?
A . No* sir, I never dream ed that the man 

w as going on the track. I supposed he w as going 
to  stop there to get on the car, the sam e as lots o f 
other people done. W h en  he w alked  dow n to this 
pole I slacked the speed o f the car m ore to come 
to a stop, and ju st as I did that he stepped in fron t 

o f the ca r.”

2 q  T h e  w itness B rew er also testified that the car when
passing him  w as going along as if  it m ight be goin g to stop 

at the end o f the bridge.
T h e  rem arks o f C h ie f Justice G um m ere, in H arbison v. 

Cam den and Suburban R a ilw a y  Com pany, 74 N . J. L ., 253, 
apply to this case. “  T h e  p lain tiff did nothing b efore m ak­
ing an attem pt, to  suggest to the m otorm an his desire to 
c r o s s ; did not even look around in the direction o f the car. 
T h e  fa ilu re  o f the m oto rm an  to anticipate the p lain tiff’s 
action w as th erefo re  not negligence, and as he had no 

8Q reason to anticipate such action, there w as no cause fo r  
the rin gin g o f his gong! N o r can the fa ilu re o f the m otor- 
man to stop the car, a fte r  the p lain tiff started to cross the 
track, in tim e to prevent the collision, be deem ed negligence 
on his part. T h e  fact that the p lain tiff w as not m ore than 
a foot or tw o from  the track  when he turned to cross it, 
coupled w ith the fu rth er fa ct that he w as struck ju st as he 
got upon the track, dem onstrates that the car w as so close 
upon the p lain tiff w hen his intention to cross over w as first 
m ade m an ifest to the m otorm an, that the bringin g it to a 

40 standstill b e fo re  collid ing w ith him, w as an im possibility.
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In the second place, the fa ilu re  o f the p lain tiff to look 
behind him b efore  attem pting to  cross over w as in itse lf an 
act o f negligence, w hich  w as largely, if  not w h o lly  respon­
sible fo r  the accident.”

A ll  the witnesses w ho saw  the car, te s tify  it w as run­
ning v e ry  slow ly, under fu ll control, not goin g  five m iles 
an hour. T h is appears from  the testim ony o f M egill, 
B rew er, the m otorm an Irons, the conductor S tillaw ay, and 
the m otorm an L av in  on the south bound car.

T h at the accident could have been avoided by the 
exercise o f proper care by the plaintiff, w as apparent at the 
close o f p lain tiff’s evidence, and he should have been non­
suited, and if  the doubt expressed  by the court in refu sin g  
the motion w as sufficient to put d efen dant upon p roo f, then 
that doubt havin g been cleared  at the close o f the entire 
case, the court should have directed a verd ict fo r  the 
defendant.

W e  subm it the court erred in refu sin g  d efen dan t’s 
m otions fo r non-suit and fo r  a direction, and the judgm ent 
should be reversed. ^

D U R A N D , I V I N S  & C A R T O N ,
Counsel fo r  A ppellant.
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N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D  A P P E A L S

Caleb T . H ubbard,
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Atlantic Coast Electric Rail­
way Company,

D efen dan t-A p pellan t.

A ctio n  at L aw .
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B R I E F  F O R  R E S P O N D E N T  

P oin t i

T h e M otion  F o r  a N o n -S u it at the Close o f  the P laint-  gQ  
iff ’s  Case W as P rop erly  D enied.

A t  the close o f the p lain tiff’s case the evidence show ed 
certain facts from  w hich  the ju r y  could reasonably in fer  
that the p lain tiff acted as a reasonably prudent m an w ould  
have done under the circum stances and this case clearly  
comes under the long established rule that w here the facts 
have been established by eviden ce fro m  w hich  negligence 
m ay be reasonably in ferred , the case m ust be subm itted to 
the ju ry . gQ

T h is w ell founded doctrine is ably set fo rth  b y  the ' 
Court o f E rro rs and A p p eals in the case o f N e w a rk  P a s­
senger R y. Co. vs. B lock, 55 N . J. L . 605, 27 A tl. 1067, 
cited by the appellant. T h e  testim ony show ed that an east 
bound car running on the south street car tra ck  had stopped 
upon the crossing and p lain tiff had w aited  until it passed, 
when she w ent on, looking to both s id e s ; that not seeing 
any west bound car she stepped on that tra ck  and w as 
im m ediately struck and run over. T h ese  facts are ve ry  
sim ilar to those in the present case and the court upon 40
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affirm ing judgm ent fo r  the p lain tiff laid  dow n the general 
rule as fo llo w s :

“  T h e  p ow er to direct a .verd ict is identical 
w ith, and rests upon the sam e foundation as the 
p ow er to non-suit. W h en  in such case the tria l 
ju d g e  is requested to non-suit, or to direct a v e r­
dict, his duty is, as w as w ell expressed  b y L o rd  
C hancellor C airns in M etropolitan  R y . Co. vs. 
Jackson 3 A pp. Cas. 193, to show  w hether any facts 
have been established b y evidence from  w hich  neg- 
lig e n cq m a y  be reasonably in ferred . I f  none, there 
is no case to go to a ju ry , but i f  from  the facts 
established, negligence m ay be reasonably and legit­
im ately in ferred  it is fo r  the ju r y  to say  w hether 
from  those facts negligence ought to  be in ferred .
In  p erfo rm in g  this function, the tria l ju d g e  m ust 
take care not to trench on the pecu liar provin ce o f 
the ju r y  to determ ine questions o f fa ct and m ust 

2 q  bear in m ind that the question is not w hether he
w ould  in fer negligence fro m  the established facts, 
but w hether negligence can be reasonably and legit­
im ately in ferred  th erefrom  b y  the ju ry . It  fo llow s 
that, i f  the real facts h ave not been established by 
the evidence but rem ain in substantial dispute, the 
tria l ju d g e  m ust subm it them  and the inferences to 
be draw n from  those w hich  the ju r y  find estab­
lished, to the determ ination o f the ju r y .”

U pon the tria l it w as established b y the evidence o f 
30  P o n t i f f  that on the d ay in question, he w as crossin g 

the tracks owned by the defen dant com pany fro m  east to 
w est at a crossin g w here people fo r  m any years had been 
accustom ed to cro ss; that w hen about five feet fro m  the 
tra ck  he looked south first (P . C. page 9, line 9) and did 
not see any car and then looked north  and saw  a car com ­
ing from  the north tow ard  the sw itch  (P . C. page 9, line 16) ; 
that he halted until the car com ing from  the north- stopped 
at the sw itch  and then proceeded across the track. A s  to 
the p lain tiff’s looking north and south, he is corroborated  

4 0  by the testim ony o f the w itness M egill. P la in tiff fu rth er
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testified, that he did not hear any bell or any signal o f any 
sort (P . C. page io , line 5) ; that fro m  the point w h ere he 
looked there w as an elevation or up w ard  grade running 
tow ard  the bridge over w hich  the car, w hich  struck the 
plaintiff, cam e, and also  a cu rve  in the tra ck  eastw ard  from  
the bridge to this p o in t; and on the b ridge th ere w ere  spans 
w hich w ere m uch h igher than his head, as testified b y  
M egill (P . C. page 31, line 4 0 ). In  addition to  this the 

•automobile in w h ich  the w itness M egill w as seated w as 
located close to the rail w ith in  three or fo u r  feet ( P . C. 
page 30, line 28) and betw een the p lain tiff and the car 
approaching fro m  the south across the bridge (P . C. page 
28, line 8 ). A t  the point w h ere the p lain tiff crossed, the 
tracks o f the tro lley  com pany w ere single tracks. It must 
be borne in m ind that it w as im possible fo r  the p lain tiff to 
look in both directions at the sam e tim e and that the tim e 
between his observations to the south ¿and north  w as but a 
little w hile according to  his ow n te stim o n y ; h o w  long is not 
shown, perhaps one second or tw en ty  seconds. W ith  th ese  
conditions ex istin g  and the physical location o f the place 
o f accident, there w ere presented facts fro m  w hich  the ju r y  
could believe that the p lain tiff acted as a reasonably prudent 
man w ould h ave acted under the circum stances. Such  a 
presentation o f evidence at the close o f the p lain tiff’s case 
w arranted the tria l ju d g e  in denying the m otion fo r  non­
suit and placing the case in the hands o f th e ju r y  at this 
particular stage o f the trial. Su ch  evidence did not ju s t ify  
the trial jud ge in a d ju dicatin g  that the p lain tiff w as guilty  
o f contributory negligence as a m atter o f law .

U n der the evidence as produced it w as reasonable to 
in fer that the question o f the p lain tiff’s contrib utory negli­
gence was in doubt. T h is  doctrine is laid dow n in the case 
o f N apodensky vs. W e st Jersey and S. R . Co. (S h a p iro  vs. 
sam e) 88 A tl. 1033, w h ere the facts are alm ost identical 
w ith the case now  at bar and briefly  stated w ere as fo llo w s :

“ W h ere  d rivin g  a horse that he hired  from  
the plaintiff, Jacob Shapiro, w hich  w as hitched to 
an open w agon, crossin g the tracks o f defen dan t’s 
railroad, N apodensky, a m an about seven ty years
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o f  age, w as struck b y  a train. T h e  track  w as a 
single one and there w as an electric alarm  bell at 
the crossing. E igh t or ten feet from  the tra ck  on 
the le ft hand side as p lain tiff crossed w ere  coal 
sheds on the railroad  siding extending in the 
direction o f the station, upon w hich side som e o f  
the defen dan t’s cars stood. T h e  testim ony o f the 
p lain tiff w as that as he approached it, he stopped 
his horse and listened fo r  the approach o f a train  ; 

W  heard no alarm  from  the crossin g bell and no sound
to indicate the approach o f a train. P la in tiff urged 
on his horse and m et w ith  the accident. T h e  C o u rt 
o f E rro rs  and A p p eals said that i f  this situation 
presented the tru e  state o f  facts, the p lain tiff w as 
entitled to recover, since nothing in this concaten­
ation o f facts speaks o f contrib utory negligence or 
reflects the exercise  o f  due care on the part o f the 
defendant. T h e  defen dant m et the situation b y tes- 
tim ony in direct contradiction th ereof, and con- 

^7 tended that from  th e facts goin g to m ake up the
p lain tiff’s case, his negligence w as a contributing 
fa ctor in the case and barred recover. It  also 
urged  that he m ust have seen the train, had he 
looked, since he had an unobstructed v iew  o f one 
thousand feet along the tra ck  in the direction in 
w hich  the train  w as com ing. It is probable that 
such w ould  have been the case i f  there had been 
no obstruction on the siding, w hich the p lain tiff 
testified w as -a fact. T h is  being the situation, the 
question fo r  the ju r y  to settle w as w hether in the 
environm ent thus created  w hich  presented a cross­
ing w ith  th e v iew  obstructed, a signal bell not 
ringing, the absence o f any signal to indicate an 
approaching train, the absence o f an y gates and a 
flagm an at the crossing, and a horse upon w hich 
the p lain tiff w as required to  devote som e attention, 
the p lain tiff w as g u ilty  o f contributory negligen ce.”  
C itin g  G oodenough vs. Penn. R . R . Co. 27 A tl. 

93 i-40
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The court sa y s : “A  true  and practical solu­
tion of such a situation and the legal characteri­
zation of the acts of a m an so jeopardized neces­
sarily presents a  ju ry  question, under proper in­
structions from  the court, defining the legal re­
sponsibility of the  parties concerned. T his rule 
of substantive law has been the subject of frequent 
reiterations by this court to the effect tha t where 
the plaintiff has rested his case and the evidence 
leaves a question of his contributory negligence in ^
doubt, the determination of the question of the 
negligence of the defendant, presents an issue of 
fact which must be submitted to the jury?’ Citing 
B rew ster ys. N. Y. C entral R. R. Co. 78 Atl. 160 
and other cases. “ The second contention of the 
appellant is th a t the testim ony of the plaintiff and 
his witnesses was of a negative character as to the 
ringing of the bell and the blowing of the w h istle ,. 
while tha t of the defendant is of an affirmative 
character, and the defendant’s testimony, there- ^
fore, should be accepted as positive proof of the 
facts. W hile under our decisions, testim ony of an 
affirmative character is clearly entitled to more 
weight than th a t of a negative character, it is not 
for the court to  characterize the defendant’s ver­
sion as infallible and thus eliminate from  the case 
whatever weight the testim ony of the plaintiff 
might have had upon this subject.”
In  the case of B uttelli vs. Jersey  City H . & R. E lectric gQ 

Ry. Co. 59 N. J. L. 302, 36 Atl. 700, the facts are again 
similar and the court held as fo llow s:

“ W hen one w ho was passing on foot along 
the public highway which had no sidewalk or path 
but a side ditch, and the rails of the street railw ay 
company, whereon its cars running the same direc­
tion in which he was going, were laid down within 
two feet of the ditch, it was a question for the ju ry  
whether in walking along the track  or the narrow  
strip between it and the ditch, he failed to do w hat 40
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a prudent m an would have done under the circum ­
stances. I f  a m otorm an running a trolley car on a 
highway in the day time perceives a person passing 
along on foot upon or closely opposite the track  
and apparently heedless of signal and the m otor- 
m an could arrest the movement of the car before 
striking the man, the  failu re to do so is evidence 
of negligence and m ust be subm itted to  the ju ry .”

I t  was established in the plaintiff’s case by the defend­
an t’s answ er to the fou rth  in terrogatory  (P . C. page 61, 
line 33) th a t the m otorm an saw the  plaintiff about ninety 
feet away. W ith  this evidence produced it was w ithin the 
realm  of the ju ry  and fo r the ju ry  to determ ine w hether or 
not the plaintiff acted as a prudent m a n ; also w hether or 
not the defendant could have stopped the car in tim e to  
have avoided the accident. T he sim ilarity of facts brought 
it under the rule laid down in the B uttelli case above cited.

T he case of Conrad vs. E lizabeth P. N. C. Ry. Co. 
20 58 Atl. 376 is at point, in which the syllabus of the decision

reads in p art as fo llow s:
“ I f  from  the testim ony of the case the ju ry  

could legitimately find th a t when the plaintiff 
started  to cross the trolley tracks laid in the public 
highway it was apparently  safe fo r him  to do so 
under the conditions within his observation, one of 
which was a trolley car sufficiently d istant to be 
checked or, if need be, stopped before it should 
reach him, the question of the  plaintiff’s contribu­
tory negligence is fo r the ju ry .”
In  B auer vs. N orth  Jersey  R. R. Co. 74 N. J. L. 624, 

65 Atl. 1037 (C ourt of E rro rs  and A ppeals), the facts 
briefly stated w ere:

P laintiff started  to  cross the  track  a t which tim e a west 
bound car was approaching in full view at a point, which 
from  the evidence was shown to  be a distance of the w idth 
of Schark S treet and two houses beyond, probably from  
15 to 100 feet, w here she undoubtedly saw the car or could 
have seen it had she looked, and the m otorm an did see or40
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could have seen her a t the sam e distance. She was h it by 
the  car ju st as she was about to  leave the track  she was 
crossing. The proof was th a t the car was going fast. T here 
was also evidence th a t the m otorm an did not ring any hell.
T he court held as fo llow s: “ O n the evidence a m otion to 
non-suit on the ground th a t the m otorm an was w ithout neg­
ligence was denied and rightly  as we th ink .” T he court in 
reversing a direction to non-suit on the ground th a t the 
girl's negligence contributed to  the in jury , laid dow n:■ 10

“ The child was upon the  cross-walk w here 
she had right to be and w here she had  the righ t to 
rely upon the fact th a t the  m otorm an of the car as 
well as the drivers of all m otor vehicles or other 
vehicles would respect h er priority  or righ t to cross 
the street if she was in position to ju stify  her pro­
ceeding to cross under a  reasonable belief th a t she • 
could do so w ith reasonable safety  if both she and 
the m otorm an w ere in the exercise of reasonable 
care.” Citing Consolidated T raction  Co. vs. Glenn 20
37 Atl. 66. “ W hether a person proceeding to  cross 
a t a cross-walk, who m ay see a car approaching is 
in the exercise of reasonable care is fo r the jury.
Where reasonable minds may differ as to  w hether 
a person on foot should cross a street, when upon 
the sidewalk, in fron t of an approaching trolley 
car was under the given circum stances guilty of 
an act of negligence which contributed to the in­
ju ry  is always fo r the ju ry . T he trolley car has 
no special right in the streets, at the cross-walk, 30
over the rights of a pedestrian. O u r decisions all 
hold that it is not under all circum stances ■ negli­
gence per se to go upon a trolley track  at a cross 
walk either on foot or when driving a vehicle for 
the purpose of crossing w ithout first looking for 
an approaching car.” C iting Consolidated T rac ­
tion C. vs. Scott 34 Atl. 1094 and num erous other 
cases.

40
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Point 2

The Case Was Properly Submitted to the Jury as There 
JVere Disputed Questions of Fact and the Negligence of 
the Defendant Was Clearly Established.

10

20

A s to  the negligence o f the defendant, the court’s a tten­
tion is respectfully re ferred  to the testim ony of the m otor- 
m an Irons under cross exam ination (P . C. page h i , line 5) :

Q. “ Did this man (m eaning plaintiff) give you a sig­
nal that he was going to  s to p ? ”

A. “ No, sir.”
Q. “ Y ou saw him running in th a t direction and 

guessed he was going to stop ? ”
A. “ Y es.”
Q. “ You guessed wrong, d idn’t y o u ? ”
A. “ Y es.”
Q. “A nd it resulted in the crippling of this man, d idn’t

h?”
A. I  Yes.”
By such testim ony of the defendant it was clearly 

shown that the m otorm an took a chance and as a result of 
it the accident occurred. In  addition to this the m otorm an 
Irons testified (P . C. page 102, line 5) th a t he first saw 
the plaintiff when he was ninety feet aw ay and (P . C. page 
106, line 5) that he continued to see him  until the very 
m oment that he was hit.

U nder these circumstances the negligence of the de- 
30 fendant is clear and unequivocal and questions w ere pre­

sented which justified the ju ry  in bringing in a verdict fo r 
the plaintiff on the ground th a t the m otorm an, observing 
the plaintiff when ninety feet aw ay and keeping him under 
his observation until the very tim e he was hit and running 
his car at a m oderate ra te  of speed should have stopped his 
car before it struck the paintiff, who according to the 
m otorm an’s own testimony, did not m ake tiny signal to stop 
nor show any intention of getting on the car. I t  was, there­
fore, or should have been apparent, to the m otorm an that 

40 the  plaintiff did not hear any bell and was ignorant of the

1
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presence of the m oving car. M oreover, the facts as p re­
sented would have justified the ju ry  in believing tha t the 
m otorman did not ring any bell, and th a t he saw the p laint­
iff when he said he did. F urtherm ore, it was established* 
that this was a regular crossing and by the testim ony of 
the m otorman Irons it was shown that he knew th a t people 
w ere in the habit of crossing a t this particu lar place and 
that people had been crossing there fo r years in great num ­
bers (P . C. page 106, line 15-30). Y et in spite of this 
knowledge, the m otorm an testified th a t he thought th a t the 10 
plaintiff was going to  get on the car. Such testim ony 
appears increditable under the circum stances and the ju ry  
in bringing in the verdict, which they did, repudiated such 
testimony and w ere justified in doing so. M oreover, the 
question of the ringing of the bell presented another disputed 
fact upon which the ju ry  was the sole judge. O n this point, 
the court’s attention is called to  the testim ony of the witness 
Megill who was seated in the autom obile directly along­
side of the track  and was in a position to see and hear on 
account o f the height of the autom obile and his proxim ity to ^  
the trolley car. H is testim ony was clear and concise to the 
effect that he did not hear any bell and it is reasonable to 
believe tha t if any bell had been rung, he would h a v e , 
heard it.

In  the case of K rau t vs. Public Service. R. R. Co. 81 
Atl. 751, plaintiff, who was the only witness fo r himself, 
testified that he was crossing a certain S tree t and tha t when 
he was five or six feet distant from  the north  bound track, 
he looked and saw a car forty-five or fifty  feet aw ay com­
ing at a pretty  fa ir ra te  of speed tow ard  him on tha t track ; 
that he proceeded to cross and as he was stepping over the«> 
last rail, his foot was struck by the car an4 he was injured.
The Court of E rro rs  and Appeals held th a t the Suprem e 
Court erred in ru ling th a t a verdict should have been 
directed for the defendant on the ground of contributory 
negligence on the p art of the plaintiff, and ruled th a t the 
case was properly subm itted to  the ju ry . T he Court held 
m part as follows :
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“ F rom  the testim ony of the plaintiff, the ju ry  
was justified in concluding th a t the m otorm an 
when fifty feet away ought to have seen the p laint­
iff within five feet of the track  crossing upon the 
crosswalk. I t  was undisputed th a t the m otorm an 
was then driving the car at a pretty  fa ir ra te  of 
speed. I t  traveled fifty feet w here plaintiff trav ­
eled about ten feet. I t  was, therefore , up to  the 
ju ry  to find either that the motorman did not make 

1 0  proper efforts to prevent the collision or th a t the in­
ability to stop the car was due to  its excessive and
unlaw ful ra te o f speed.

“ T he plaintiff was upon the  cross walk w here 
he m ight reasonably expect th a t the m otorm an 
would expect pedestrians to  cross and would have 
the car under proper control accordingly and the 
plaintiff had a righ t to expect th a t the m otorm an 
would respect his righ t to cross the  street if he was 
in position to ju stify  such crossing under reason- 

2 0  akie belief tha t he could safely do so if both he and
the m otorm an exercised reasonable care. C iting 
B auer vs. N orth  Jersey R. R. Co. 65 Atl. 1037.
T he Opinion of the court fu rth e r reads:

“ From  the testimony, the ju ry  could legiti­
m ately find th a t when the plaintiff, a f te r looking 
when five feet from  the track, s tarted  to cross, it 
was apparently safe fo r him  to  do so under the 
conditions within his observation, one of which 
was a trolley car running at a p re tty  fa ir ra te  of 

30 speed and sufficiently distant to  be checked or, if
need be, stopped before it could reach him. The 
question of the plaintiff’s contributory negligence 
was, therefore , properly subm itted to the ju ry  in 
the D istrict C ourt.”
T he same principle is laid down in the recent case of 

H eckm an vs. Cohen 100 Atl. 695» decided by the C ourt of 
E rro rs  and Appeals on M arch 5, 1917, in which the testi­
mony was th a t the plaintiff stepped from  his wagon on the 

4Q righ t side of the road and proceeded to cross the street with



fifteen pies piled on his left arm  and was struck by an 
autom obile; tha t the autom obile tha t struck the plaintiff 
was on the trolley tracks and directly behind a trolley car. 
Plaintiff testified tha t when he saw the autom obile it was 
about one hundred  feet away and th a t he had walked from  
the rear of his wagon to a distance, estim ated variously, 
from  nine to fifteen feet and had  passed over one track  and 
was just on the inside of the track  when he was struck  by 
the automobile. T he court held in affirming the judgm ent 
for the plaintiff :

“ W e th ink th a t there  was a question of fact 
for the tria l judge to  determ ine w hether the de­
fendant, under the surrounding circum stances, by 
the exercise of reasonable care could have avoided 
running into the aged plaintiff. T he tria l judge 
found tha t the defendant could have avoided the 
accident by the use of reasonable care. T he speed 
a t which the car was driven in the  surrounding 
circum stances and the failu re of the driver of the 
automobile to sound a w arning to the aged plaintiff 
were the1 basis of the court’s finding th a t the de­
fendant was negligent.”

In  Divine vs. Public Service R . R. Co. 88 Atl. 1080, 
the Court of E rro rs  and A ppeals held as follow s:

“ W here the plaintiff, who had  w alked upon 
the cross walk of a public highway, was struck by 
a street railway car as he was clearing the fa r rail 
of the fa r track  and the evidence justified the in­
ference that the car was running tw enty miles an 
hour and also tended to say th a t the m otorm an, *  
when one hundred feet away, ought to  have seen 
the plaintiff in the act of crossing, it was up to  the 
ju ry  to find either th a t the  m otorm an did not look 
or that he did not make proper effort to stop or 
that his inability to  stop was due to  the excessive 
speed of the car and there fo re  the question of the 
negligence of the defendant company was for the 
ju ry .”
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See also M igans vs. Jersey  City H . & P. Ry. Co. 70 
Atl. 168 (C ourt of E rro rs  and A ppeals).

Little, if any, weight can be attached to the testim ony 
of the witnesses Brace and Bowles on the part of the 
defendant as to the physical situation of the place w here 
the accident occured. T heir observations w ere m ade nine 
m onths a fte r the accident occurred under conditions d if­
feren t than those existing at the tim e of the accident. 
T here was no automobile located at the place as shown by 
the evidence of the plaintiff’s w itnesses and fu rtherm ore 
the road bed had been raised a t th a t particu lar point as 
testified by the plaintiff (P . C. page 158, line 35).

M ost of the cases cited by the appellant differ m ater­
ially as to facts, and hence the ru le applicable in those cases 
does not apply to the case a t bar.

In  the case of Schwanemede vs. N orth  H udson Ry. 
Co. 38 V r. 449, the non-suit is based prim arily  on the 
plaintiff’s own testim ony under cross-exam ination. “ You 
thought you could get over and you took a chance ? ” A n­
swer, “ Y es.” By such testimony, of course, it was evident 
th a t the plaintiff in tha t case was guilty of contributory 
negligence.

In  the case of Gilliland vs. Mid. Som erset T rac  Co. 38 
V r. 542, cited by the appellant, the evidence showed that 
the plaintiff attem pted to cross ahead of the car on a dark 
night although w arned of its presence, tripped over the first 
rail and fell. These facts of course are  in no way analogous 
to the case in question before this court.

In  Solatinow vs. Jersey  City H . & P. Ry. Co. 41 V r. 
154, the facts were th a t the plaintiff did not look fo r an 
approaching car nor made any effort to do so, which situ­
ation is entirely different from  that presented on this appeal.

In  H arbison vs. Camden & Suburban Ry. Co. 45 V r. 
254, cited by the appellant, an entirely different situation is 
presented. P laintiff in tha t case was riding a bicycle within 
a foot or two of defendant’s street car tracks and suddenly 
tu rned  to cross the track  w ithout looking to the rear. P la in t­
iff in tha t case was certainly guilty of contributory negli-



gence, but the facts are entirely different from  the facts 
in the case at bar.

In  Hagem an vs. N orth  Jersey  St. Ry. Co. 45 V r. 281, 
cited by the appellant, the  testim ony showed th a t the trolley 
car which struck the plaintiff was proceeding in back of a 
wagon and the plaintiff did not see the car f or th a t re a so n ; 
that in this case the plaintiff was in a h u rry  to  get across 
in front of the car going W est so as to catch i t ; th a t his 
mind was intent on getting th a t car and th a t was the reason 
that he did not look to see w hether there  was anything in 
back of the wagon. M oreover he testified th a t he was con­
versing with his friend as he crossed. P lain tiff fu rthe r 
testified that when he got w ithin a foot or two of the next 
rail he did not rem em ber w hether he looked to see if any 
car was coming or not. T hese facts, of course, are entirely 
different and remove these cases from  a rule applicable to 
the case on appeal now before the court.

In  W inter- vs. N. Y. & L. B. Ry. Co. 66 N. J. L. 677, 
cited bv the appellant, the  testim ony showed th a t the p laint­
iff in crossing the railroad track  m ade his observation 
tow ard the south at a distance of 368 feet from  the cross­
ing where the accident occurred, and also looked to the 
north  at about the same distance. H e  did not look again 
tow ard the north  and the court held th a t his view being 
unobstructed he was negligent. T his case differs m aterially 
from the case on appeal fo r the  reason th a t the observation 
made at such a great distance certainly could not be effective. 
The Court stated its opinion as fo llow s:

“ I f  those acts and attentions of observation 
are perform ed when the observer is so fa r from  
the crossing tha t before he will reach it the train , c  
coming from  that quarte r open to  his fu rth e r a tten ­
tion and observation, has tim e to advance so as to 
endanger him, then the plaintiff is negligent.” 
Practically the same situation exists in the case of Cant­

rell vs. E rie R. Co. 34 V r. 277, cited by the appellant, in 
which the plaintiff testified th a t when about 35 or 40 feet 
from the track he looked north  w here his view was unob­
structed fo r 1600 feet and then crossed the track  diagonally,
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looking only tow ard the south w here his view of the track  
was unobstructed fo r 900 feet. T he plaintiff fu rthe r testi­
fied that his hearing was good, but he was not listening or 
paying any particu lar attention to it. I t  will be noticed, in 
the last two cases cited by the appellant, th a t there  was no 
obstruction o f any sort and 'that fu rtherm ore the obser­
vations made by the plaintiffs were made at a g reat distance 
from  the crossing itself.

The charge of the tria l judge to the ju ry , which occu- 
10  pies pages 163-176 o f the prin ted  case, sets forth  th e 'fac ts  

and law in a m ost able and fa ir m anner. T he court charged 
(P . C. page 171, line 36) :

“ B ut even if you find the m otorm an was neg­
ligent, yet if there was negligence, however slight, 
on the part of the plaintiff which contributed to  the 
accident and his injuries, he cannot recover.” 
Practically the same .language is used by the court on 

page 174, line 12, p rin ted  case, and the ju ry  was repeatedly 
2 0  directed by the court as to this well founded proposition 

of law. T he jury , however, found by its verdict in favor 
of the plaintiff th a t the  plaintiff was free from  contributory 
negligence and the accident was due solely to the negligence 
of the defendant company.

T he case now before the court falls clearly under the 
authority , both as to facts and law, of the leading case of 
N apodensky vs. W est Jersey  & S. R. Co. 88 Atl. 1033 above 
cited in full and the judgm ent should be affirmed.

30 R espectfully submitted,
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