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IS CHANCERY OJJ' ~EW JERSEY 

Between: 
JOHN SIERUK,S and MAY 

SIERCKS, his wife, 
Complainants, 

and 
lllDRi\LA:X E. HUCKlDHT, 

et al, 
Defendants. 

On Bill to 
Redeem 

BILL OF COMPLAINT 
li'iled Sept. 25, 1930 

'PO THE HONORABLE EDWIN ROBER'l' 
\YALKEH, CHAN: 1CELLOR Oli' THE 

10 

R'l\\'l'E OF NJDYV JERSEY: 20 

'l'he eomplaiuants, ,John Siercks and May 
Sien·ks, his wife, of the 'l'ownship of North Plain-
field, Some1·set County, :Xew Jersey, l'espectfully 
8how, that: 

1. 'l'hat eomplainants heretiofore and on Febru-
ary 21, 1927, ga-ve to one Herman E. Ruckert, their 
c:e1·tain l>ond dated on the abo-ve day in the penal 
snrn of EleYen 'l'lionsand Dollai·s,, tonditioned for 
the pnyrnn1t of Rix 'l'horn-,and Fire Hundred Dol- 30 
Jars in one yea1· from tliE-date the1·eof, with interest 
at i'Jw n1 te of six pe-1· een t per annum, payable ' 
~:emi-anmrnll)', arnl to SE-tnre i;;aid hond said com-
pJainnuti;; g·an" ha<·k a mortgage in the sum of 
$6300.00 ou wopedy <lescl'ibed as follows: Lying 
and hPing in the 'l'owrnd1ip of Piscataway, County 
of )f i<ldlesex, and Rtatc of N mv Jersey. Beginning 
at a point in the northwesterly side line of West 
Pomth ~ti-eet, said point being- distant eig-hty-seven 
arnl <'ighty-1:ie,·en hundredths feet in a magnetic 40 
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/Jill of eom JJlaiHt 

cmuse of X01·th 51 degrees 12 minutes along said 
noi-tltwestei-1~' side of West Fourth Street from the 
Paster·ly side line of Buslnnore AYenne; thence run-
ning along said northweS!terly side line of -vvest 
Fmuth Street North 51 degrees 12, minutes East 

JO 75 feet to a point; thence running North 38 degrees 
-i8 minutes west and at right angles with said ,Vest 
l•'om·t•h Hb·e·et 100 feet to a point; thence running 
Honth f>l degrpes 1~ minut-es \\~est and parallel 
with said \Yest Fourth Street fifty-six and seH'l' 
one-lrnnclrP(lths feet to a point in the Easterly line 
of Rushm01·e A yenne; tl1Pnce running along said 
easterly line of llnshrno1·e AYenne South 8 degrees 
5 minutes \Vest twenty-fiTe and ninety-three oue-
lmnchetlths feet to a point; the.ru·e rmming South 

20 38 deg1·ees and 48 minutes East and at. right angles 
with -west Fourth Street aforesaid eighty two and 
twenty-eigh.t· oue-hundredtlts feet to thP place of 
heginning. Being known and described as lots 9, 
10 and 11 on a certain map entitled )[ap of property 
situated in the 'rowm;hip of Piseahnvay, ~fiddles.ex 
County, New .Jersey, June 1920, F. A. Dunham, 
C. E. of Plafofield , N .. J.; which said mortgage is 
1·ecordecl in Book 522 of rnortgag<='s for Union Conn-
ty at pag·e 40!). 

30 
2. r:rhat on August 1, 1929 a bill to foreclose said 

mortJgag-ed premises was filed hy Herman S. Ruck-
p1•t, the mortgagee within named, and such pro-
teedings were had tl1e-reon that a final decree was 
made in this ( 1onrt, df't.r-eeing that the sum of 
$673l.R3 was dne tlie Rnid Rnckert, the complain-
ant in the f01·eclosnre snit, and a writ of fieri facias 
was issued ont• of this Court directed to the Sher-
iff of l\Iiddlesex Connty, aforesaid, that he proeeed 

40 to collect the said sum aforei;mid with costs and 



Bill of Complaint 

Shel'ift's fees by a sale of the said mmtgaged prem -
ises, and to 1·ep0l't to this Court. 

3. 'l1hat on :Xo,·embe1: 27, 19W, said premises 
ahoYe ·were sold hy the said. Sheriff, aforesaid, to 
the sai(l H errnan E. Rn<..:kerti, the complainant in 
1 he said snit, for the sum of $4,000.00 leaving a 10 
balance stiJl due undei· the said fieri facias of 
$3:!20.78, and so reported to· this Court by the said 
Hhel'iff aforesaid. ,rhich sale was confirmed on 
December 9, 1929. 

J. That the clefeudaut, Henuan E. Ruckert, tl1e 
pm·chaser under the She1·iff's sa1e as aforesaid has 
heen i11 possession of said premises under said pur-
('hase enjoying the rents and. profits thereof. 

5. That rnmplainants tendered to the defendants 
and their solici to1· the amount due at the time of 20 
the sale l>y the Shel'iff, ·with all cos.ts and expenses, 
which was i-efusecl and is now willing to pay such 
i:-;nm as is justly due ancl owuing and that may be 
8ettled, uy this ( 1om·t on a reference to a Master. 

G. ~rliat later on the said Herman E. Ruckert 
hi-ought suit in the Supreme Court of this Stat'e 
against Complainants, for the amount of the defic-
iency at the Sheriff's sale and i11te1w;t ancl costs, 
and 011 te1·e<l jn(lgment for $3300.86 on ~1 arch 26, 
1930. 30 

7. Complaiuauts 110\\· ln·i11g said redemption 
money into Court, and continue the tender thereof. 

Complainants :we without adequate remedy in 
the Com·ts of la ·w and the1·ef01·e pray: 

1. That 1Te1·man E. Hnrke1-t, and ~f 1·s. Herman 
E. Rncke1·t, J1h; wife, who are the defendants t'o 
this suit, may answer thii::;, hill of complaint and 
each statement therein. 

2. 'I'hat complainants right to redeem said prem-
i~ri-:; lw <le<-lai·ed aml enforced, and the title and 40 
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Hill of eom plaint 

1)ossession tl1ei·eof be. 1·esit\.>red to them, as fully as 
t houg-h said sale has 11eyp,r been ma.de. 

3. That the defendants lw compelled to account 
for the rents and profits of said premises while in 
t.heir possession or under their control, and that a 

10 1·eference to a Master of this Com·t be had to as-
t·ertain the amount due. 

-t That the defendant, Herman E. Rnckert, he 
restrained and prevented from proceeding unde1· 
his judgment above set forth nntil the further or-
<le1--of this Court. 

5. That compla.inants 1 have snch furtheir and 
other relief in the premi8es as may lw, jnst and ade-
quate. 

6. That a writ of subpoena may issue commanding 
·~() . 1 d f - sa1c e endants to answer this bill of complaint 

:rn 

40 

and to abide hy such decree as this Court may make 
in the premises. 

.John Si ere ks 

)Iay Siercks 

William R. ,vnson, 

Kol'r. for and of Counsel with complainants. 
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ANSWER OF DEFENDANTS 
F'iled Octohe1· 10, 1 !)30 

~rl1e a11s\\·e1· of the defendants, Hei·rnan E. Huck-
ert, and Mrs. Herman E. Rncke1·t, his wife, of the 
<'ity of Plainfield, ('ounty of Union arnl State of 
Xew Jersey. 

'rl1ese defe11dants, Herman E. Ruckert, and 1lt8. 1 o 
H<.:.1'lllan E. H.uckert, his wife, answedng 1 he Mll 
of complaint say that: 

1. Parag1·aphs 1 to 3, inclus:iYe, of the bill of <"Olll-
plain t are admitted. 

2. Parag1·aph 4 of the bill of complaint js denied. 
3. Paragrah 5 is, denied and these defendants say 

to the contra1·y that the complainants hetein Imm 
never at any time or times made any tender to these 
defendants or their solicitor of the amount due at 
the time of the sale by the Sheriff, with all costs 20 
and expenses, and these defendants ha Ye neYer at 
any time refused to accept the amount due at the 
time of the sale b~' the Sheriff, with all rosts and 
Pxpenses. 

4. P:n·agraph 6 of the bill of complaint js ad-
mitted. 

5. 'l'hese defendants haYe no knowledge or in-
fom1ation sufficient to form a belief as to the state-
ments jn paragraph 7 of the bill of complaint. 

6. 'l"'hese defendants have tendered the said prem- ;_H) 
ises to the complainants hut the complainnuts 1·e-
fusecl to pay to these defendants the amount due at 
tl1e time of the sale hy the Sheriff, with all costs 
and expenses, by reason of whirh 1·efusal the de-
fendants herein have hee,n pnt to g1·eat ineonven-
ie~H·e nrnl h:we necessa1·ily inrm·1·ed great expense. 

, rmiam A. Coddington, 
~olieito1· of the Defendants, He1·rnan E. 

H11tb_),1t and Mrs. Herman E. R11<'1~e1·t 
his ·wife. 40 
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ORDER TO DEPOSIT 

1~ CHANCERY Oli' NEW ,TlDRREY 

l~etween: 

.J olm Siei·("kR & wife, 

Complainants, 
and 

H ermau E. Hnekert aml 
wife, 

Defendants. 

On Bill, &c. 

<>RDER 'l'O 
])JDPORrr 

rrhis matte1· <·oming- on to he hem·<l in the p1·es-
20 rn<:e of \Yilliarn H. \Ylson, Solicitm· of the Com-

plainants , .John Sien·.ks and )fay Rie,1·rlrn, his wife ·, 
and \YilUam A. Co<ldingt,on Rolicito1· of the De-
f<.i.ndants, Her ·rnan K Rnrkert aml Fl01·enc·e Hrn·k-
P1·t, his wjfe; 

30 

40 

lt is on this . sixth da,r of Fehrmn·y, 1!)31 OH-
DERED that tilw rnmplainantR ,Toltll Sie1·cks and 
:\I ay Rierelu.; 1 lliR wife, depoHit wit 11 the ( 'Jed~ of 
tlds Co11rt, on 01· before Tnes<lay 1 lie J 7th day of 
Febrna1·y 1931, the Sllllu o_f FiYe Thousand Pfre 
hnnd1·ed (J0,500) clollars, i;.;ai<l surn to 1·emain there 
1111til fnrthe·1· m·<ler of tJ1is ( 1onrl. 

It is fm·17her ORDEHED that tlte motion to dis-
miss the hill filed iu this canse be, and tlle same js, 
herel,y ('Onthrned nntil Tnes<foy the J 7th <lay of 
l·'t·hnrnry. H)31, aR aforesaid. 

Hespeetfnlly adyjRed 

)lalcohn 0. Bucharnm 
V. C. 

K R. Wa1kPr 
C. 
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ORDER OF DISMISSAL 

IX ( 1TL\NCEHY OV XRYY,. .JERSEY 

BPtween: 

.T olm Riei·<·kR & wffe, 

CornplainantR, 
awl 

Herman K Ilnckp1·t arnl 
wife, 

Defendants. 

ommH OF 
nrs~IT~RAL 

'l1hi8 rnnttn· being 01)'(-)-11<--"<l to the Com·t hy \\'il-
liarn ~\. <1od<lington, ERqnfre, Solicitor f01· the <h'-
fendant.' in N1e p1·ese1we of Noliritor for (·ornplc1i11-
ants, and it appeal'ing- that (hw notice has been 
giYe11 to the complainants of tliiR application arnl 
that c-omplainant lrnR faile<l t!) mnke- the <lepoRit 
he1·etofo1·e <lil-ert>ed. 

lt iH 011 thiN s.ernutee11U1 (lay of li,eln·na1·:y, rn31 
on motion, as af01·esaid, OHDEIUJD that the 1.>m 
of c:ornplaint in this C'anRe he, arnl the Fmrne iN, he1·e-
by <lisrnisRe<l wHh C'osts. 

HeRpec-tfnlly adYised, 

~Iakolm 0. R11diana11 

V. C. C. 

10 

20 

30 

40 
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NOTICE OF APPEAL 

llet,Yeen: 

.f olm Sie1·cks & wife, 
Complainants-Appellants, 

and 
Hermai1 K R1H·kP·rt arnl 

wife, 

Def en clan ts-Respondents. 

Ou Appeal 

'l'l1e complaina11ts hereby appeal from the whole 
and t>Yen' part of the decree,, made in this canst>, 
on Pebruary 17, 1931, by the Chanrellor on the ad-
viee of Yice Chancellor nfalcolm G. Bnc·hanan, to 
thP Court of Enors and _Appeals in the last res01·t 
in all ransPi-:. 

Dated F't1ln·m11·5· 2;j, 103J. 

,virnam R. ,n1son, 

~olic-itm· of Complainants and of Coum-wl 

l eo11ceive tl1t>re is good cause fot appeal in the 
above 8htted (·au8e. 

\Vj] liam R Wilson, 

of Counsel 
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PETITION OF APPEAL 

'J'O 'l'HI!J HU~UlL\BLrn, 'l'lte ( 1ou1·t of En·01·s 
,md Appeal~ in the last res01·t in all causes: 

'flte petition of .Johu Sje1·tki:-; awl Ma)~ Sie1·cks his 
"·ife, th<:> appellants fo th<_. above stated cause 1·e-
i-ipectfnlly ::-;how~ that yom· petitioners find them-
sel\'es agg1·iew·d, hy a final 01·de1· made in the Coui-t• 
of Cham·e1·y hy hi8 Honor, BDYVI::\T ROBER'r 
"~.\LKEH, ( 1haiH·Pll01· of 1hP State of Ne,Y .Je1·sey. 
011 the ndYi<·<• of llon01·ahle :\lnkolm 0. Hnchnnan, 
Vier- (1lrnH<·<)llo1· l>rm·h1g <.lclte l•\~ln·nm·y 17, 1931, 
whe1·Pin th<' :-;a id Johll Rit•rcki-; awl May Bir1·elrn his 
wife "·e1·e cornplaiuant~ atHl fT<'1·rnnn K TI,ucke1·t 
et ah;, we1·<' defernlm1ti-; in tllis n~:-;pe<:t, to wi1: ·that 
the said cml<-1· af-! afo1·ei:-;ai<l a<ljll(lges rhnt the bill 
of <·ompla int, lw1·rtof01·e filed . iu the (\mrt · of 
C1hauce1·_y of thi8 ~ta (p he <iiNmiRNE'd wHh eosts. 

And tliat _vou1· petitioner lmml,Iy apJH'al fr-0111 

that part of -el1e onler whi<-11 decr·ees as above upon 
the g-1·onnd that the same is enoneons, f01· that the 
Raid hm shonl<l han-' hern Nn8taine<l. 

10 

Yom· 1wtitioners then_.ro1·e p1·a,v, that the said 
01·de1· so a::-; afo1·esaid lll,1(1e h_v thf' Cha.ncello1· on 30 
tl1e advier of the Vier C1hm1tel101· afo1·esairl, may br 
1·evei·secl, Ret aside and fm· nothing- holden and t.hat 
yonr petitionr1·s may haY<:> Nrn·h 1·elief in the prern-
iseR as to tllis lrnnorahlr ( 1om·t shall seem me<"t. 

William H. Wjlson, 

HoJicitm· of A ppellant:-l of ( 1ounsel with 
~-\ ppelfants. 

40 





Arthur W . Cross, Law Printer , 55- 57 Lafayette Street , Newark, N. J. 

New Jersey Court of Errors and Appeals 

Between 

.JOHN SrnRCKS and wife, 
Complainants-Appellants, 

and 

HERMAN E. RucrrnRT and wife, 
Defendants-Respondents. 

On Appeal. 

On Appeal 

BRIEF OF COMPLAINANTS-APPELLANTS. 

Facts. 
The bill in this cause was filed to redeem the 

premises of Complainants in this cause, sold 
under foreclosure by the Sheriff of Middlesex 
County, at the instance of Ruckert and wife 
above, the complainants in the foreclosure case. 

The bill to redeem was filed in pursuance 
of an act of the Legislature of this State, 
Laws of 1915, Chapter 179 amendatory of an 
act entitled, An act to amend an act entitled, 
'' An act concerning proceedings on bonds 
and mortgages given for the same indebted-
ness and the foreclosure and sale of mort-
gaged premises thereunder.'' Approved 
March 12, 1880'' amending section 3 of the 
act, which as amended reads as follows: 

That if after the foreclosure and sale of 
the mortgaged premises, the person who is 
entitled to the debt shall recover a judgment 
in a suit on said bond for any balance of 
debt such recovery shall open the foreclosure 
and sale of said premises, and the person 
against whom the judgment has been recov-
ered may redeem the property by paying the 
full amount of money for which the decree 
was granted, with interest to be computed 
from the date of said decree and all costs 
of proceedings on the bond; and all reason-
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able expenses which the purchaser may have 
incurred in the meantime for taxes; assess-
ments, other prior liens, necessary repairs 
upon said premises and interest on same, 
after deducting from the amount thereof 
such income as said holder may have de-
rived from the possession of said premises 
whether as rent or otherwise; provided, that 
a suit for redemption is brought within six 
months after the entry of such judgment for 
the balance of the debt. 

The bill to foreclose the mortgage given by 
Siercks and wife to said Ruckert was filed on 
August 1, 1929, and such proceedings were had 
that a final decree was made decreeing that 
$6,731.83 was due the complainants Ruckert and 
wife, and a fieri facias was issued directed to 
the Sheriff of Middlesex County, directing him 
to collect the aforesaid sum with costs. That at 
the time of filing said bill, the mortgaged prem-
ises were occupied by one Goff under a lease, 
and such tenancy continued until after the sale 
by the Sheriff, and that said Goff was not made 
a party to the foreclosure by virtue of his ten-
ancy, who had an equitable interest that could 
not be cut off by any sale. 

That on November 27, 1929 the mortgaged 
premises were sold by the said Sheriff to said 
Henry E. Ruckert, the complainant, for the :sum 
of $4,000, leaving a deficiency at that time of 
$3,220.78, and the sale was made in the absence 
of the defendant Siercks, and of the Solicitor 
who was then representing Mr. Siercks, who had 
charge of the matter of sale, but failed to appear 
at the Sheriff's Office at the time of sale; which 
sale was confirmed by the Court on December 9, 
1929. 

That said Ruckert the defendant in the bill to 
redeem, entered into possession of the premises 
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so as aforesaid purchased by him after said 
confirmation, and is enjoying the rents and 
profits thereof. 

That later on said Herman E. Ruckert brought 
suit in the Supreme Court of this State against 
the Complainant Siercks in this cause, for the 
amount of the deficiency at the Sheriff's sale, 
and interest and costs, and entered judgment for 
$3,500.85, on March 26, 1930. Complainant Siercks 
offered to redeem for the amount of $7,500.85 be-
ing the amount of the judgment and the purchase 
price at sale, but the same was refused, and 
$9,500 was demanded, the reason being given that 
extensive repairs had been made, and other 
charges taken care of. 

The bill is in the nature of a bill for discovery, 
and there is a prayer in the bill for an account-
ing, and a reference to a Master. The bill to re-
deem was filed in time and stated the facts. 

The same precision which is required in stat-
ing the case of a complainant, is not necessary in 
showing the interests of the defendant against 
whom the relief is sought, because the complain-
ant cannot always be supposed to be cognizant 
of the nature of defendant's interest, and the 
bill must frequently proceed with a view to ob-
tain a discovery of it. The matter came up be-
fore the Vice-Chancellor on a motion to dismiss 
the bill. No hearing or taking of testimony was 
had to determine the various interests, nor to 
determine the fact of the mortgagee taking pos-
session of the premises after the sale and living 
in the same; nor to determine amount due for 
rent from the mortgagee in possession, nor to 
determine whether repairs had been made and 
whether same were necessary, and whether the 
tenant in possession Goff had been made a party 
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to the foreclosure suit, and what interest if any 
he had. 

His Honor on the return date of notice, Febru-
ary 6, 1931 made an order requiring the com-
plainants in the bill to redeem, John Siercks and 
wife, to deposit with the Clerk in Chancery, on 
or before February 17, 1931 the sum of $5,500 to 
remain there until the further order of the Court. 

The above order was not complied with in that 
the complainant did not make the deposit as 
directed, and on February 17, 1931 an order was 
made that the bill of complainants be dismissed. 

LAW. 

The complainant Siercks and wife feel that no 
such order should have been made, but that the 
whole matter should have been referred to a 
master for an accounting and for him to report 
to the Court; or the Vice-Chancellor should hear 
the matter by calling witnesses. 

If referred to a master, that he should investi-
gate and report to the Court of Chancery his 
findings, after an investigation under the act; 
and also whether there were any outstanding in-
terest that had not been cut off by the proceed-
ings, and such other matters that were pertinent 
to the issue, so that the party permitted to re-
deem would know the amount required of him to 
redeem and that he could redeem with safety. 

It is respectfully submitted, that there is noth-
ing in the law that requires a deposit to be made. 

The third section of the act states what is to 
be done: '' That he may redeem the property 
etc.'' The amount to be paid could only be ascer-
tained by a reference to a master, and the amount 
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fixed by him approved by the Court, would be 
amount to be paid. The complainants in the bill 
filed to redeem were denied a hearing and fur-
thermore were not permitted to have both sides 
of the case presented. They didn't have their 
day in Court to show what had been done by 
Ruckert with regard to the property, and what 
repairs if any had been made, and what amount 
for rent, use and occupation, by Ruckert should 
be paid by him. 

Ruckert occupied the same position with re-
gard to this property as a mortgagee in posses-
sion and is chargeable as such on a bill filed to 
redeem, and for an accounting of rents and 
profits. 

The Courts have passed on questions of a 
similar nature. In the case of Ketchum, v. Bell, 
72 N. J. Equity 907, the Court stated as follows: 
Parties defendant in actual possession of real 
property, while holding thereto the relationship 
of mortgagees are chargeable, on a bill filed to 
redeem and for an accounting of rents and 
profits, with the fair annual value of the prem-
ises so occupied, as an occupation rent. 

So also it was held in Steward v. Fairchild, 
91 N. J. Equity 86 as follows: The rights of a 
mortgagee in possession are to collect the rents 
and profits, his responsibilities include a liability 
to account for those rents and profits on redemp-
tion. 

See also Brown v. Berry, 89 N. J. Equity 230; 
Merchants cf; Traders Realty Co. v. Stern, 101 

N. J. Equity 629. 

Case affirmed in 102 N. J. Equity 290. 
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"Ruckert under the act, is holding the property 
and is in the actual possession of the same, hold-
ing the relation of mortgagee in possession, and 
is chargeable as such, on a bill filed to redeem, 
and for an accounting of rents and profits re-
ceived, with the fair annual rental value of the 
premises so occupied, as an occupation rent. 

To entitle the mortgagee to proceed for a 
deficiency nothing short of a complete exhaustion 
of the property, and all interests therein must be 
had, to satisfy the requirements of the statute. 

Deal Park Co. v. Barnard, 2 N. J. Misc. 
R. 194. 

The Complainant-Appellant respectfully asks 
that the decree appealed from be set aside and 
for nothing holden. 

WILLIAM R. WILSON, 
Solicitor for and of Counsel with Appellants. 
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Arthur w. Cross, Law Printer, 55-57 Lafayette Street, Newark, N. J'. 

New Jersey Court of Errors and Appeals 

Between 

JOHN SIERCKs and wife, 
C omplainamts-A ppellants, 

and 
HERMAN E. RucKERT and wife, 

Defendants-Respondents. 

On Bill, &c. 

On Appeal. 

BRIEF ANSWERING BRIEF OF 
DEFENDANTS-RESPONDENTS. 

The appellants above feel that this Court 
should be advised with respect to the brief of 
the respondents, for the . reason that the brief 
filed fails to state fully the act on which the bill 
is founded and misconceives the purport of the 
decisions set out in the brief. 

The act on which the suit is based is as fol-
lows: 

An act to amend an act entitled, '' An act 
concerning proceedings on bonds and mort-
gages given for the same indebtedness and 
the foreclosure and sale of mortgaged prem-
ises thereunder.'' Approved March 12, 
1880, amending section 3 of the act of 1915 
which as amended reads as follows: 

Than if after the foreclosure and sale of 
the mortgaged premises the person ·who is 
entitled to the debt shall recover a judg-
ment in a suit on said bond for any balance 
of debt such recovery shall open the fore-
closure and sale of said premises and the 
person against whom the judgment has been 
recovered may redeem the property by pay-
ing the full amount of money for which the 
decree was granted, with interest to be com-
puted from the date of said decree and all 
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costs of proceedings on the bond; and all 
reasonable expenses which the purchaser 
may have incurred in the meantime for 
taxes, assessments, other prior liens, neces-
sary repairs upon said premises and inter-
est on same, aft •er deducting f ram the am.aunt 
thereof such income as said holder may 
have derived from the possession of said 
premises whether as rent or otherwise; pro-
vi,ded, that a suit for redemption is brought 
within . six months after the entry of such 
judgment for the balance of the debt. 

The respondent's counsel in his brief, failed 
to set out all of the act which has a material 
bearing on the case. The part omitted I have 
supplied in italics and is the last part of the act. 

The counsel for the respondents states in his 
brief, on paragraph 4, of page 2, a condition of 
affairs which is deni_ed, and is a matter to be 
passed upon by a Master or a Vice-Chancellor 
and not on the uncorroborated statement of 
counsel, which of necessity must be hearsay. As 
to the first paragraph of page 3 the amount due 
at the time of sale was tendered and was re-
fused, and an amount between $9,500 and $10,000 
was demanded, which demand was not complied 
with. The negotiations extended over a period 
of two months, and nothing was accomplished 
and then notice to dismiss was given. 

The rule is as follows : 
'' If a bill be suffered to lie without sub-

stantial prosecution for one year, it may be 
considered as abandoned and the bill may 
be dismissed on notice.'' Chancery rule 
193. 

The subpoenaes in this case were not return-
able until November 25, 1930. 

No notice was given to require a deposit, but 
the notice was to dismiss for want of prosecu-
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tion. Bill was filed September 25, 1930 and sub-
poenaes were issued October 15th following. The 
respondents had 20 days after service of sub-
poenaes to answer, which service was made No-
vember 5, 1930. And the matter remained in 
abeyance until notice of January 27, 1931 for 
dismissal. The delay was a reasonable one. 

AS TO THE RELEVANCY OF CASES CITED 
BY RESPONDENTS. 

The case of Shields v. Lozear, 22 New Jersey 
509 was heard before the learned Vice-Chancel-
lor, Amzi Dodd, ·who said among other things 
the following: 

'' The effect of a tender when lawfully 
made is to discharge the debtor from subse-
quent interest. But to have this effect, the 
amount tendered must be kept in readiness 
and in the bill to redeem, or on plea or an-
swer setting up tender the money must be 
paid into Court." 

The tender is made for the purpose of saving 
interest. As the Court above said, to have this 
effect the money must be paid into court, but is 
not compulsory. 

See 22 New Jersey Equity at page 451 last 
paragraph. 

So also the Court quotes in above case at page 
452 from Woodruff v. Trapnall, 7 English 460 
as follows: 

"He who intends, it was said, must hold 
himself in readiness to pay; but in case of 
tender before suit, the party makes no de-
posit, he keeps the money, and may use it, 
if he will, but must hold himself in readiness 
to pay.'' 
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And further along in the opinion of the learned 
Vice-Chancellor, he stated: 

'' The complainant in this case not having 
paid the money into Court it is unnecessary to 
decide how far he has shown by the evidence 
to have made use of the money tendered or 
what the effect of such use would be. He 
will be charged with interest from April 1, 
1868 at the rate of seven per cent.'' He 
also stated that, '' the defendant mortgagee 
in possession should account for the rents 
from the same date (April 1, 1868) upon 
the terms agreed on by the parties for they 
are covered by the lease'' ( at bottom of page 
452 case above). 

So the learned Vice-Chancellor in the same 
case stated: 

'' But whatever doubts may exist as to the 
true meaning of readiness to pay, the author-
ities are agreed, that to stop interest the 
money must be paid into Court on filing the 
bill. Unless this is done he will be charged 
with interest and the defendant ·will be 
charged for use and occupation.'' 

The respondents failed to state in their answer 
the amount required to be paid to redeem, nor 
did they put in the amount laid out by them for 
necessary repairs. 

The case before this Court on appeal is not a 
case where the matter came before the Vice-
Chancellor for final hearing, and the case was 
heard on bill, answer and proofs, and a decree 
made by him after hearing the cause. But on 
his o-wn motion, the Vice-Chancellor fixed the 
amount of deposit, although there had been no 
determination as to the amount to be paid. 

The appellants feel that they have not had 
their day in court, and that their side has not 
been heard, and their constitutional rights have 
been invaded. 
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In a case determined at the present term of 
the Court of Errors and Appeals, the following 
pronouncement was made by Mr. Justice Bodine 
spe~king for the Court. 

'' The Constitutional requirement that this 
Court be informed as to the reason for an 
order or decree under appeal has heretofore 
been scrupulously observed by the Vice-
Chancellor advising a decree before us. In 
the present case no reason appears to have 
been filed. 

'' L1.·gal rights cannot be determined ex-
cept upon adequate and sufficient proofs. 
Such proofs this court has from earliest 
times required in order that decrees may be 
entered according to law." 

This Court cannot get a true conception of the 
case at bar, until it has been heard in Chancery, 
and the whole case as required by the act, be 
heard, so that it may be seen what liability is 
imposed on the appellants and what amount is to 
be paid by them. 

The whole matter is respectfully submitted. 

WILLIAM R. WILSON, 
Solicitor for and of Counsel with 

Complainants-Appellants. 
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STATEMENT OF THE CASE 
This matter is before the Court on an appeal 

from an order of the Court of Chancery dismis-
sing the Bill of Complaint herein upon motion of 
Defendants-Respondents to dismiss the bill for 
want of prosecution and for failure of Complain-
ants-Appellants to deposit the sum of $5,500.00, 
with the Clerk of the Court of Chancery as direc-
ted by a prior order of said Court. 
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The bill of complaint in this cause was filed 
by the Complainants-Appellants to redeem prem-
ises sold under foreclosure by the Sheriff of Mid-
dlesex County at the instance of the Defendants-
Respondents the complainants in the foreclosure 
suit, pursuant to a final decree entered in the 
Court of Chancery decreeing the sum of $6,731.83 
to be due to the Defendants-Respondents. 

At the Sheriff's public sale the mortgaged 
premises were sold to the Defendants-Respond-
ents for the sum of $4,000.00, they being the 
highest bidders therefor, leaving a deficiency of 
the sum of $3,193.52. 

Defendants-Respondents brought suit to re-
cover this deficiency with interest and costs and 
on March 26th, 1930, judgment in the sum of 
$3,300.86 was entered in the New Jersey Supreme 
Court in favor of the Defendants-Respondents. 

Immediately after the foreclosure sale De-
fendants-Respondents took possession of the 
premises, which were then untenanted and va-
cant and in such state of repair as to be uninhab-
itable, and Defendants-Respondents made such 
repairs as were necessary to prevent the premises 
from complete deterioration. 

Defendants-Re;~ issued execution 
and Complainants-B brought this bill 
to redeem praying among other things that De-
fendants-Respondents be restrained from pro-
ceeding under their judgment. 

Complainants-Appellants filed their bill to re-
deem on or about September 25, 1930, and service 
of subpoena was acknowledged by the solicitor 
for Defendants-Respondents September 26th, 
1930, and answer was duly filed October 15, 1930, 
but on this date however the Defendants-Respond-
ents were served by the Sheriff and Defendants-
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Respondents on October 21, 1930, filed an answer 
which was a duplicate of the answer previously 
filed. 

The bill alleged in Paragraph 5 thereof a 
tender to the Defendants-Respondents and their 
solicitor of the amount due at the time of the sale 
by the Sheriff, with all costs and expenses. No 
such tender was made either to the Defendants-
Respondents or to their solicitor, and was conse-
quently denied in the answers. 

Complainants-Appellants made no move to 
prosecute the cause for over three months after 
the last step taken in the cause and over four 
months after the filing of the bill, consequently 
on January 28th, 1931, Defendants-Respondents 
served notice of a motion to have the bill dis-
missed for want of prosecution. 

Upon the return day of this motion on Feb-
ruary 6th, 1931, the learned Vice Chancellor gave 
the Complainants- Appellants the opportunity to 
deposit with the Court the sum of $5,500. 00, a 
sum even less than the Complainants-Appellants 
alleged to have tendered, and continued the hear-
ing of the motion until February 17, 1931 (S. C. 
p. 6), upon which date the Complainants-Appel-
lants having failed to make the deposit as order ed, 
and no excuse for such failure being offered the 
learned Vice-Chancellor advised the order dismis-
sing the bill (S. G. p. 7). 

By this appeal from the said order, the Com-
plainants-Appellants seek to review the findings 
of the Vice-Chancellor and the only point to be 
considered is whether or not the Court of Chan-
cery was correct in the conclusions reached by 
it after considering the arguments of counsel. On 
this point the brief of Complainants-Appellants 
is singularly silent, the brief relating almost 
wholly to matter substantiating the Bill of Com-
plaint, and having no relevancy to the subject 
matter of this appeal. 
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BRIEF OF THE LAW 

POINT I. 

The learned Court below did not err in dis-
missing Complainants-Appellants' Bill of Com-
plaint. 

The statute provides: "That if after 
the foreclosure and sale of any mortgaged 
premises" etc., "the person against whom 
the judgment has been recovered may re-
deem the property by paying the full 
amount of money for which the decree was 
granted, with interest to be computed from 
the date of said decree and all costs of pro-
ceedings on the bonds ; and all reasonable 
expenses which the purchaser may have 
incurred in the meantime for taxes, assess-
ments, other prior liens, necessary repairs 
upon said premises and interest on same" 
etc. (1 Supp. C. S. p. 1972, Sec. 49). 

Certainly, therefore, the right of the Com-
plainants-Appellants to redeem depended upon 
their paying the sums specified in the statute, and 
it is elementary that the order appealed from 
should not be set aside unless it invaded some 
right of Complainants-Appellants, for to warrant 
a reversal upon appeal from Chancery, some defi-
nite rule of law or equity must appear to have 
been violated. Rogers vs. Hosack's Ex'rs. 18 
Wend 329 cited with approval in Garr vs. Hill 5 
N. J. Eq. 639 at page 641, Attorney General, et 
als. vs. City of Paterson 9 N. J. Eq. 624 at page 
629. 

The learned Vice-Chancellor advised the or-
der dismissing the Bill of Complaint upon the 
failure of the Complainants-Appellants to deposit 
the sum of $5,500.00, which in the exercise of the 
sound discretion of the Court, they had been di-
rected to deposit. It is only by showing an abuse 
of this discretion that the Complainants-Appell-
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ants can show the invasion of any right, and Com-
plainants-Appellants have utterly failed to show 
such an abuse. 

The Vice-Chancellor after hearing arguments 
of counsel advised, in effect, only that the Com-
plainants-Appellants should by depositing with the 
Court the sum of $5,500.00, do, what by their 
pleadings in the cause, they represented them-
selves to be willing to do, that is, to hold them-
selves ready, to pay the sums required by the 
statute for redemption. The Defendants-Res-
pondents, after having expended a large amount 
of money in the preservation of the property were 
by the redemption suit prevented from making 
any disposition of the property until the determi-
nation of the suit, and it seems to be no abuse 
of discretion on the part of the Vice-Chancellor 
to require the Complainants-Appellants, they hav-
ing already unnecessarily delayed the prosecution 
of the suit, to produce some security that they 
would, upon the determination of the suit, be in a 
position to comply with the requirements of the 
statute. 

Not only was there no abuse of discretiofl, but 
it was to the advantage of the Complainants-
Appellants to deposit a tender in Court for it is 
only by this method that Complainants-Appell-
ants could be discharged from subsequent inter-
est. Shields vs. Lozear 22 N. J. Eq. 447; Affirmed. 
23 N. J. Eq. 509; Sharp vs. Todd 38 N. J. Eq. 
324. . 

In the Shields case, the Court said, 
"The effect of a tender lawfully made, is 
to discharge the debtor from subsequent 
interest. But to have this effect, the 
amount tendered must be kept in readiness, 
and on bill to redeem, or on plea or an-
swer setting up tender, the money must be 
paid into court." 

In Fritz vs. Simpson 34 N. J. Eq. 436, Chan-
cellor Runyon declared that where it appeared 
necessary to protect the owner of the property 
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against bad faith, the Court would order that the 
money be paid into Court. True, this was to pro-
tect the mortgagor, but there was no suggestion 
that to require the money to be deposited in 
Court would overreach the discretion of the Court, 
and there appears to be no more reason why to 
require the money to be deposited for the protec-
tion of the mortgagee would be an abuse of dis-
cretion or a violation of any right of the Com-
plainants-Appellants in this cause. 

POINT II. 

We respectfully submit that the argument 
of Point I disposes of the only question raised in 
this appeal, but shall devote Point II to answering 
the arguments contained in the brief of the Com-
plainants-A pp ell an ts. 

Complainants-Appellants state that they feel 
that the order appealed from should not have been 
made, that the matter should have been referred 
to a master and what his inquiries should have 
been, that the Defendants-Respondents occupied 
the same position as a mortgagee in possession, 
and cases are cited showing what the liabilities 
of mortgagees in possession are, and with what 
they are chargeable. None of this, however, re-
lates to the only question involved in this appeal, 
which is, the propriety of the order dismissing 
the bill. 

In the statement of the facts, Complainants-
Appellants recite that one Goff was in possession 
at the time of filing the foreclosure bill, and that 
he was not made a party to the foreclosure suit. 
Defendants-Respondents are at a loss to see that 
this matter has any proper place in this appeal, 
for no new facts, not before the Court of Chan-
cery can be raised on the appeal. 

Black vs. Delaware and Raritan Canal 
Co. 24 N. J. Eq. 455. 
Miller vs. Miller 84 N. J. Eq. 218. 
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CONCLUSION 

The Defendants-Respondents respectfully 
urge that the Court of Chancery did not err in 
dismissing the Bill of Complaint in that the order 
directing the dismissal was based upon the failure 
of the Complainants-Appellants to comply with an 
order directing them to deposit money in Court 
which order the Vice-Chancellor advised in the 
sound exercise of his discretion and which in no 
way violated any rule of law or equity and de-
prived the Complainants-Appellants of no rights 
whatsoever, therefore the order of the Court of 
Chancery should be affirmed. 

Respectfully submitted, 
WM. A. CODDINGTON, 

Solicitor of Defendants-Respondents. 
J. HENRY CRANE, 

Of Counsel with Defendants-Respondents. 








