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Statement.

The order appealed from (pages 20-22) was. made
on the petition of the respondents (pages 14-20),
filed in the cause of Henry I. Coddington and
(others, complainants, and the executors °f Smith
Coddington and others, defendants. The bill in this
cause (pages 1-6) was filed November 18th, 1879,
by the complainants, children of Smith Coddington.
.It sets forth the death of Smith Coddington in 1868 ;
the probate of his will, dated March 3d, 1868, by
which he appointed the defendants, Brewster and
Coddington, executors, bequeathed the amount of
fiis life insurance policy to the defendant, Gridley,
m frnst for the benefit of his minor children ; to his
sons James S. and Edward, if living, each the sum
°f one hundred dollars; and to his son Henry 1.
(ffie appellant), the sum of four hundred dollars, to
®paid him on his reaching the age of twenty-one.

fiat said will directed that in case his -personal es-
tate should be insufficient to pay said legacies his
ieal estate should be sold for that purpose, all
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the residue of his property to be divided betweeD
his children equally on their attaining the age of
twenty-one. That Edward died before his father;
that all of the other children were minors at the
time of testator’s death, and that all were of ful
agé when the bill was filed ; that the life insurance
money was paid to thé trustee ; that the defendants,
Brewster and Coddington, qualified as executors,
and took possession of all the testator’s personal
estate, and of his real estate—a house and lot in
Rahway ; that said executors never accounted, and
have in their hands, or in the hands of one of them
a large surplus of the personal estate, over and
above, all debts of the testator ; that the legacy to
Henry I. has not been paid. The bill prays an ac
counting, payment of tbe legacy to Henry I, anda
distribution of the balance, for an injunction re
straining the executors from further collection of
the rents of the real estate, and fora receiver of the
same.

By order entered December 4,1879 (page 6), Jacob
R. Shotwell vyas appointed receiver of said rents.

On February 11, 1880, a decree pro confesso was
taken against all the defendants, except the execu-
tor, Coddington, who filed an answer (pages 7-10)
denying that he was liable to account.

On October 24, 1881, a decree was entered that
both executors account, reserving all other questions
(pages 10 and 11). Since then nothing further as
been done in the cause, which is still pending.

In July, 1882, the receiver filed a petition (pages
12-14), setting forth his appointment; that he ha
in his hands a balance of $387.85 of rents cO* e
by him ; that said house and lot had been so
foreclosure of mortgage* and prayed that his ac-
count, annexed to his petition, be allowed, ?r
rections as to the payment of the balance m
hands, and. for his discharge. ”

The respondents then filed their petition IP
14-19), alleging that said Smith Coddington, *
his lifetime, executed his bond, dated Februay g
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1863, to the respondent’s testator, Securing the same
by amortgage on said house and lot. That a bill to
foreclose said mortgage was filed March 23, 1881,
and said house and lot sold under decree on said
foreclosure suit in June, 1882; and that there re-
mained a deficiency of some $1,200. The petition
prays that the petitioners be admitted as parties de-
fendant in the said suit against the executors of
Smith Coddington, and that the receiver appointed
inthat suit be directed to pay the money in his
hands to them, to be be applied on said deficiency.
From the order granting the prayer of this petition
the appellant appealed to this Court (page 22).

No answer was filed or appearance entered by any
of the defendants in this foreclosure suit., lip re-
ceiver was applied'for in that suit. The. bill did
not ask for any decree for deficiency, nor was such
a decree made. s Vs (

Onthe hearing before the Vice Chancellor it was
admitted'that there were no other unpaid debts of
the said Smith Coddington. The question was,
therefore, practically as stated by the Vice Chan-
cellor in his opinion (pages 25-28), that is | should
this money in the receiver’s hands go to the re-
spondents, or to the legatees under the will.

There was, however, no claim formally made to
this fund on behalf of any legatee, although it was
stated on the argument that such an application
would be made in the event of a decision that the
respondents were not entitled.

The foreclosure bill of the respondents was fi
March 23, 1881, after the approvali of the Act
March 12, 1880 (P, L., p. 255).. iE L
" % this Act the power of the Court of Chanc
I render a decree for deficiency in a foreclosure ?
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is taken away ; nor can payment of such deficiency
be enforced by the process of that Court. And yet
by this order such payment is enforced.

The Act further provides that a recovery at lawof
a deficiency'shal1 open the foreclosure sale and re-
vive the right to redeem. - This order entirely ig-
nores this beneficial provision of the Statute.

I1.

This Act of 1880 has been held to be constitutional

Newark Savings Ins. ». Forman, 6 Stew., 486;
Naar «. Land Co., 7 Stew., 111. ;

It will be noticed also that this bond and mort-
gage was executed in 1863 (p. 15, fol. 57), before tie
passage of the Act of 1866, which gave power tothe
Court of Chancery to render a decree for deficiency.

I11.

If this money can lawfully be ordered paid to
the respondents, it must be by virtue of some ien
by judgment, attachment, or otherwise, the reme y

at law being exhausted or, inadequate.

Hun*«. Field, 1 Stock., 36.

T"oung «. Frier, 1 Stock., 465. ;
Dunham v. Cox, 2 Stock., 437.
Roberts «. Hodges, 1 C. E. G r 300.
Green «. Tantum, 6 C. E. Gr.* 364.

The respondent’s claim for deficiency *s a_
claim not reduced to judgment, and one W IQ ,
only be reduced to judgment by action at
ject to the conditions imposed by the Acto



5
IV.

That this fund is the proceeds of rents of the
mortgaged premises gives the respondents no lien
onit. . m/ " .

The rule is well settled, both atlaw and in equity,
that a mortgagor or his tenant cannot be made to
account for rents of mortgaged premises received
before foreclosure or entry.

Souder ® Yau Syckle, 8 Halst., 313
Price v. Smith, 1 Gr. Ch., 516.

2 Washburn Real Property, 131.
Bank «. Arnold, 5 Paige, 38.

Post®. Dorr, 4Ed. Ch., 412.
Manhattan Co. «. Bank, 4 Ed. Ch.; 315.

V.

Nor does the fact that this fund was in the hands
of a receiver, appointed by the Court of Chancery,
alter the case..v;';;

A mortgagee, before foreclosure or entry, obtains
alien on the rents of the mortgaged premises, only
% the appointment of a receiver in his suit to
foreclose. -t

He cannot compel a receiver, appointed in another
suit, to account to, him, no matter hdw superior may
he hi? equity, to that of the parties to the suit in
which the receiver was appointed.

Thomas «. Brigstock, 4.Russell, 64.
Bank «. Arnold, 5 Paige, 38

Howell «. Ripley, 10 Paige, 43.

Post«. Dorr, 4 Ed. Ch., 412.
Manhattan Co. ® Bank, 4 Ed. Ch., 315.



vi.

This fund, which includes rents collected before
the foreclosure bill was filed, has been given to the
mortgagee because uthe legatee stands simply inthe
rights of the testator, and he, in this case, is a
debtor, and that, too, by a decree of this Court”
(Op., fol. 106).

The order cannot stand,upon any such basis, for
it is not true that the testator or any representative
of his is a debtor by the decree of the Court of
Chancery.

No decree of that or any Court has adjudged
anyone indebted upon the claim asserted by re
spondents.

Nor has the Court of Chancery the power to so
adjudge.

The claim can be adjudged to be a debt only in
a court of law;, in a suit upon the bond, after giving
the alleged debtor an opportunity of a trial by jury.

The fund in question is admitted to be the prop-
G"tyof the legatee, because under the will lie is en-
titled to it; the Court has given it to respondents
upon the assumption that their claim against the
testatoris a debt. Not only is that assumption un'
founded, but the Court, in making and acting upon
it, has deprived the legatee, or the testator s
representative, of his right of trial by jury, out ito
off from defending the claim in a court of a”>
has unconstitutionally deprived him of his proper §
without due process of law, and has further ?
prived him of the beneficial provision of the Sta he
of 1.880 that a recovery at law on the bond opén
the sale, and revives the right to redeem.
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VII.

The matters alleged in the respondentsb petition
are not sufficient to have authorized the Court oi
Chancery to appoint a receiver, if it had been ap-
plied to for that purpose. ] Sig r

And yet by this order they receive what they
could not have obtained if asked for directly ; and
receive even more, since they get the rents collected
from December, 1879, while the bill-was not liled
till March, 1881.

VIII.

As to the “ equity” or ‘‘justice” of the matter—

the bill in the cause alleges and the only answer
does not deny, that the. executors, or the acting
executor, has in hand a large surplus of the testa-
tor's personal estate.

This mortgage debt was one created by the testa-
tor himself. Is not this personal estate, therefore,
the proper fund out of which to pay this debt ?

The money ordered paid to the respondents is the
proceeds of rents of the real estate. This real es-
tateis charged by the will with the payment of the
legacies, The effect of this order is to compel these
special legatees to pay this deficiency, while the
resi uary legatees, who should pay it, if payable at
awgo free. ' '

So far as appears in the case, the claim of the
~pendents has never been presented to the execu-
tors, . A there not have been at least an attempt
etaf0 ect ” Oln the executors out of the personal
of Ch In Mey "an<dsbbeforeapplying to the Court
ostateT06" 5 t0 se(lllester the proceeds of the real
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IX.

m The appeal is. also from that part of the order
admitting the respondents as parties defendant.

If they are not entitled to this fund, there is o
reason why they should be parties. They ask tobe
admitted, and are admitted, solely on this ground.

If they had presented their claim to the executors
and had been refused payment, there might per-
haps be a..reason for admitting them, in order that
they might prove their claim, and be,paid out of the
sum found to be due from the executors, although
it 1s difficult to see how an order so admitting them
could be supported even on this ground.

X,

The order in the particulars appealed from should,
therefore, be reversed, with costs.

H, K. CODDINGTON,

of Counsel with Appellant.
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Henry I. Coddinoton,

Appellant,

and

\ On Petition, &c.
Margaret 0. Bispham, and others/ OnAppeal.
Executors, <fcc, of Charles Bisp-
ham, deceased.

Respondents.

POINTS OF RESPONDENTS.
"r
The Respondents are proper parties defend-
ants to the original suit.

II The Respondents as mortgagees of
Smith Coddington, deceased, are entitled
to the payment of their debt before
any of the legacies under the will of
Smith Coddington, deceased, can be paid.



III— There being a deficiency of the pro-
ceeds of sale of the mortgaged premises
to pay the mortgage debt, and a receiver
having been appointed in the original
suit, to collect the rents of the mortgaged
premises, under the well known rules of
equity, the Respondents are entitled to
such rents in the hands of the receiver, to
be applied and credited by them on
account of such deficiency.

High on Receivers, Section 4.

Mahon vs. Crothers, 1 Stewart, 567.
Stockman vs. Wallis, 3 Stewart, 449.
Chetwood vs. Coffin, 3 Stewart, 450.
Conover vs. Grover, 4 Stewart, 539.
Warwick vs. Hammell, 5 Stewart, 427.

Rob’t E. Chetwood,

Solicitor of Respondents.



COURT OF ERRORS AND APPEALS.

Henry I. Coddington, i

Appellant, J

and

[
On Petition, &c.
Margaret C. Bigpham and others) n won

On Appeal.
Executors, <fec, of Charles Bisp-1
ham, deceased, \
Respondents. 1
b r ie f o f r e s po n d e n t s
I. The Respondents are proper parties defend-

ants to the original suit.

The bill was filed by three of the legatees
under the will of their father, Smith
Coddington, deceased, against the execu-
tors thereof, charging that they were
mismanaging and wasting the estate
under their control, and praying that an
account might be taken of the debts and
funeral expenses of said deceased, and of
the rents and profits of the mortgaged
premises, and that the said mortgaged
premises might be sold, and that the
proceedsjof such sale be first paid to the
legatees named in the said will; and also,

that a receiver be appointed to collect the



rents of the mortgaged premises. The
bill charged the executors with collecting
the rents of the said mortgaged premises,
and refusing to pay the taxes thereon.
The mortgage of the Respondents was
executed by the testator several years
before his deaths It was open on the
record at the time the complainants filed
their bill, and they, therefore, had notice
of an existing and outstanding indebted-
ness of their testator, as far as the record
thereof was notice. The complainants
having come into the Court of Chancery,
asking that an account of the debts of
the deceased may be had and taken, and
for a settlement of the estate of their,
testator, all creditors of the estate are
necessary and proper parties to the suit,
and are entitled to have their several
claims adjudicated upon and settled by
the Court, both as to their amount and
priority of payment. A settlement can-
not be made by the Court to be
final and effectual, unless the Court is
informed, who are the creditors of the
estate, and of the amount and priority of
the claims. The Respondents testator
was living* at the time the bill was filed,
and should have been made a party
defendant to the suit, by reason of holding
the mortgage, and being a creditor of the
estate. The Respondents are equally



entitled to be made defendants, after the
death of their testator, and for the same

reasons

The Respondents as mortgagees of Smith

It

Coddington, deceased, are entitled to the
payment of their debt, before any of the
legacies under the will of Smith Cod-

dington, deceased, can be paid.

is admitted by the counsel of Dboth
parties, as recited in the opinion of the
Vice Chancellor, that the expenses of
administration, and all of the debts of
the testator, except the balance due on
the Respondents mortgage, have been
paid; and that the only persons who
have any right to the balance in the
hands of the receiver, are the Respond-
ents and the legatees under the will of
Smith Coddington, deceased. The single
question, therefore, is, who is entitled to
the moneys in the hands of the receiver,
the mortgage creditor or the legatees?
Debts of a testator must always be paid,
before legacies. The whole estate of a
testator, personal and real, is pledged for
% payment of his debts. It Roes not
seem to me that the question admits
°f argument. The settlement of the
estate cannot be had, nor can the Court
eider that any of the legacies be paid,
until the debts of the testator are first



n .

paid. Upon the Court being informed
that a debt, and, as in this case, the only
debt, of the testator, is unpaid, the order
of necessity must be that the debt or the
balance due upon it be first paid, before any
portion of the legacies are paid. The
reasoning of the Vice Chancellor is con-

clusive on this subject.

There being a deficiency of the proceeds of

sale of the mortgaged premises to pay the
mortgage debt, and a receiver having
been appointed in the original suit to
collect the rents of the mortgaged prem-
ises, under the well-known principles of
equity, the Respondents are entitled to
such rents in the hands of the receiver, to
be applied and credited by them on

account of such deficiency

The receiver was 'appointed in the suit

brought by the legatees, not in the fore-
closure suit. The legatees suit was com-
menced before the suit to foreclose the
Respondents mortgage, and a receiver
had been appointed in the legatees suit,
at the time of the filing of the hil to
forclose the Respondents mortgage. e
object of the appointment of a receiver,
is to secure the fund for the person w o
inay ultimately be found entitled thereto
High on Receivers, See."4. Theappom -

ment of a receiver in the legatees su ,



precluded the necessity for the appoint-
ment of one in the foreclosure suit. The
deficiency of the proceeds of sale of the
mortgaged premises, to pay the mortgage
debt, amounted to the sum of $1,200.93.
The Respondents filed their petition, and
were made defendants in the legatees
suit, after the sale of the mortgaged
premises in the foreclosure suit, and after,
the amount of the deficiency had been
legally ascertained. Under the prin-
ciples and practice of the Court of Chan-
cery, the Respondents are entitled to the
rents collected by the receiver in the
legatees suit, to be applied and credited

by them on account of such deficiency.

Mahon vs. Crothers, i Stewart, 567.
Stockman vs. Wallace, 3’Stewart, 449,
Chetwood vs. Coffin, 3 Stewart, 450.
Conover vs. Grover, 4 Stewart, 539.
Warwick vs. Hammell, 5-Stewart, 427.

There can be no question, under the rulings
in the above cases, that had Smith Cod-
dington (the testator) been living at
the time of the commencement of the
foreclosure suit, a receiver would have
been appointed in that suit to collect the
rents of the mortgaged premises. There
can also be no question, that if no receiver
had been appointed in the legatees suit,
a receiver, upon application, would have

been appointed in the foreclosure suit.



As is said by the Vice Chancellor, “ the
legatee stands simply in the rights of his
testator,” and the Respondents would
have been as well entitled to the appoint-
ment of a receiver in the foreclosure suit
against the legatees and owners of the
mortgaged premises, as they would have
been entitled to such receiver, if the fore-
closure suit had been against their testa-
tor in his lifetime. There was, therefore,
no necessity for the appointment of a re-
ceiver in the foreclosure suit. A receiver
had already been appointed in the lega-
tees suit. The sale of the mortgaged
premises did not pay the mortgage debt
in full. After the ascertainment of that
fact, the Respondents were made defend-
ants in the legatees suit, and ask the
Court to pay them the rents of the mort-
gaged premises collected by the receiver,
to be applied by them towards the pay-
ment of the balance due on the mortgage
debt. The respondents are "clearly enti-
tled to these, rents, and not the legatees,
for the payment of their legacies.

I submit, therefore, that the Respondents are
proper parties defendants to the sul
brought by the legatees, that they are en
titled to the balance of the rentsin e
hands of the receiver, and that the decree
of the Chancellor should in all things
affirmed, with costs.

Robt. E. Chet wood,
Solicitor of Respondents.



To His Honor Theodoke Runyon* Chancellor of 1
the State of New Jersey.

Humbly complaining showeth unto your honor
your orators, Henry 1. Goddington, Charles E.
Coddington and Annie B. Coddington, all of the
city of New York, in the county of New York, and
state of New York, that Smith Coddington, the
father of your orators, late of the city of Rahway,
in the county of Union and state of New Jersey, 2
duly made and published his last will and testa-
.ment in writing, bearing date the third day of March,
in the year eighteen hundred and sixty*eight, in
and by which he bequeathed to one Edward Grid-
ley by said will appointed guardian of his children,
the sum of seven thousand three hundred dollars,
the amount of his life insurance policy in trust for
the benefit of his children, and also bequeathed to
his sons, James S. and Edward, if living, the sum of
one hundred dollars each, and to your orator, Hen-
ry I. Coddington, the sum of four hundred dollars *
to be paid to him on his attaining the age
of twenty-one years, and said will further db
rected that in case his personal estate should be
insufficient to pay said legacies then his execur
tors were authorized and empowered to sell all or
auy of his real estate for that purpose. All the rest
and residue of his estate said will devised and be-.
queathed unto your orators and their brothers and
sisters, Maggie M now the wife of William 3).

Ip£|& Fannie W ., now the wife of Hart Jackson, 4
an Walter B. Coddington, equally to be paid to

em on their attaining the age of twenty-one years,
~xcepting the share of the said Fannie W ., which
wa”C Said WiU directedto be used by the said Ed-

r ridley for her benefit as he might think best
her good.
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2

And said will appointed Walter Brewster and
John C. Coddington executors, as in and by said
will or the probate thereof when produced will
appear.

And your orators further show that afterwards,
and on or about the eleventh day of May, eighteen
hundred and sixty-eight, the said Smith Codding-
ton died, leaving him surviving your orators and
the said James S.!, Maggie 1., Fannie W. and Walter
B., the said Edward having died before his father.
That the said will was on the eighth day of June,
eighteen hundred and sixty-eight, duly admitted to
probate by the surrogate of Union county, and the
said Walter Brewster and John C. Coddington
qualified as executors thereof and as such execu-
tors possessed themselves of the personal estate and
effects of the said Smith Coddington, to an amount
much more than sufficient to pay all his debts an
the said legacies ; and your orators further show
that the said Walter Brewster and John C. Co
dington have paid to the said Edward Grridley tle
said sum of seven thousand three hundred do ars,
but whether the said legacy has been paid to e
said James S. your orators are not informed.

And your orators further show that t e sa
Walter Brewster and John C. Coddington have no
paid to your orator Henry I. Coddington, his
of four hundred dollars, although they ave o
been requested so to do ; and that the sai
ter Brewster and John C. Coddington, or 0 *
them, have now in their possession an un er
control, or should so have, alarge surp us o
personal estate which should be paid oy
tors and other residuary legatees ot .
Coddington, according to the directionso s r
And your orators further show thatt esa
Brewster and John C. Coddington, orei © ap
have not hitherto rendered any account A
ministration of said estate, althoug e. u

ited therefor by statute has long since &P .~ to
And your orators farther show that m addfao
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said personal estate the said Smith Coddington died 9
seized and possessed of a certain house and lot of
land, situate on the corner of Milton avenue and
Second street in said city of Rahway.

That after the death of the said Smith Coddington
and after the probate of his will as aforesaid, the
said Walter Brewster and John C. Coddington, or
one of them, as executor of the said Smith Codding-
ton entered into possession of said house and lot,
and have received the rents and profits thereof from
that time until now, and the said Walter Brewster
andJohn C. Coddington, or one of them, has nowin
their or his possession, or under their or his control,

10

or should so have a large sum of money, being the
rents and profits of said house and lot.

And your orators further show that at the time of
the death of their father as aforesaid, they and all
his other children except the said James S. were
under the age of twenty-one years, and that all are
now of full age.

And your orators further show that the said W al-
ter Brewster and John C. Coddington have allowed 717

etaxes on the said real estate to remain unpaid
| sinfe year eighteen hundred and seventy-one,
at ough they have received the rents and profits of

e same as aforesaid to an amount much more than
sufficient to pay the same.

And your orators further show that they have fre-
duent y and in a friendly manner applied to the said

,e” ~ewster and John C. Coddington and re-
Pested them and each of them to come to a just

12

iH accoilnt °f the money received by them as
admir»0*8 ?+ saad Smitil Coddington and their
| nrofit’S/ a Sa*d estatesan(t of the rents and
| oither”f 10t received them ©°F

[ coomntd@®hat they then refused and still refuse to 2acC-
sam/0OUr °rators or *n any manner concerning

sterand6Johnp01* or®tllat the said Walter Brew-
*voddmgton may on their corporal
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oaths answer the premises, and that an account may
be,taken of the personal estate of the said Smith
Coddington which has come to the hands, posses-
sion and control of the said Walter Brewster and
John C. Coddington, or either of them, and thatan
account may be taken of the debts and funeral ex-
penses of the said Smith Coddington, and thatthe
remainder of his personal estate may be ascertained,
and that an accouift may be taken of the rents and
profits of the said house and lot which have been
received by the said Walter Brewster and John C
Coddington, or either of them, and thatin taking
the said accounts the said Walter Brewster and
John C. Coddington be not allowed any commission
or compensation for their services and that they or
one of them be decreed to pay to your orators costs
in this suiti

And that your orator Henry I. Coddlngton may
have decreed it be paid to him the said legacy o
four hundred dollars, and that your orators Charm
E. Coddington and Annie B. C [ 1 1 .inf
other residuary legatees of the said Smi
ton and the said Edward Gridley as guardian
said Fannie W . Jackson may be decree
paid to them their respective distribute
of the remainder of said persona es ” ’
of the said rents and profits under sue A
able legal or. equitable conditions as th”

2

able court may impose, and m case _ N tate
that there is not sufficient of t0
or of the .surplus of said rents of said AN
pay the said legacy of four hundre gaid reai
orator, Henry I. Coddington, that *

estate may be decreed to be sold un ds thereof

of this honarakie court and the p wap v and f}g
applied first to the payment o! ! saidl

surplus to be divided as in said w c Ood—
that the said Walter Brewster” tsd sad
dington be enjoined froin collecting t1Q geli
real estate, and from selling or a P there-

the same, or in any manner mtermed



5

with, and that a receiver of the rents of said real
estate may be appointed by this honorable court;
and that your orators may have such further-or
other relief as the nature of the case may require,
and as shall be agreeable to equity and good con-
science. May it please your honor, the premises
considered, to grant unto your orators not only the
state’s writ of injunction issuing out of and under
the seal of this honorable court, to be directed to
the said Walter Brewster and John C. Coddington,
restraining them and each of them in manner afore-
said, but also the state’s writ of subpoena, to be direct-
ed to the said Walter ‘Brewster and John C, Cod-
dington, executors of the said Smith Coddington,
toJames S. Coddington, to Edward G-ridley Guar-
dian of the said Fannie W . Jackson, to the said
Maggie I. Hennen and William D. Hennen, her
husband, the said Fannie W. Jackson and Hart
Jackson, her husband, and the said Walter B. Cod-
dington, therein and thereby commanding them on
acertain day, and under a certain penalty, to be
therein specified, to be and appear before this honor-
able court, then and there to answer all and singular
the premises contained in this, your orator’s bill of
complaint, and to stand to and abide by such order
and decree in the premises as shall seem meet and

agreeable to equity and good conscience, and your
orators will ever pray, etc.

H. K. CODDINGTON,
Solicitor and of Counsel

Ltv, With Complainants,
tiled November 18, 1879.
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IN CHANCERY OF NEW JERSEY.

Between Henry I.Coddington etal.,
Complainants,

and _hDilL S

Walter Brewster, and John C.
Coddington, Executors, et als.,
Defendants.

This cause coming on to be heard on an order to
show cause why a receiver of the rents of the ouse
and lot described in the bill, situate on the comer
of Milton Avenue and Second street, m the city o
Rahway, should not be appointed, Now, on read-
ing the bill and affidavit thereto annexed, and alter
having heard H. K. Coddington, counsel or the
complainants for the motion, the de en a" ’

C. Coddington, appearing by B. A, Vail, Eq
his counsel, and the defendant Walter B
appearing in person, and consenting o

ing of said motion,. It is ordered, on this twenty
fourth day of November, eighteen hundred
seventy-nine, that Jacob R. H Q | 1 A
of Rahway, be and he is h y

receiver of the rents of said house

is further ordered, that the said aeceal _ , fifty
with surety in the sum of seven hund » Sr. *
dollars, to the chancellor of this s f~
faithful performance of his duty, thi tobeap.
bond and the sufficiency of the su of this

proved by Leslie Lnpton, Es<p, a

eonrt. 7

Respectfully advised 1THEODOREARWJ*
A.V.Van Fleet,Y.C. J

Filed Dec. 4, 1879.
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A decree pro con, was entered February 11, 1880, 25

asto all the defendants except John C. Coddington,
who filed the following answer :

IN CHANCERY OF NEW JERSEY.

Between Henr y LCod dino tt on et als.,
Complainants,

On Billfor Re-
and w lief.
Wal ter Brewster et als.,
Defendants.

The answer of John C. Coddington, one of the
defendants to the bill of complaint of Henry I.
Coddington, Charles E. Coddington and Annie B.
Coddington, complainants.

This defendant, now and at all times hereafter,
saving and reserving to himself all, and all manner
of benefit and advantage of exception to the many
errors, uncertainties and imperfections in the said
bill of complaint contained, for answer thereto, or
onto so much thereof as this defendant is advised
it is material or necessary for him to make answer
onto answering, says:

, That he admits it to be true that Smith Codding,-
oy, the father of said complainants, departed this
1eon or about the eleventh day of May, in the year
eighteen hundred and sixty-eight, having first made
is ast will and testament in due form of law, as in
sai bill mentioned and set forth ; that by said will
js defendant and the said defendant, Walter

rewster, were appointed executors thereof; that
ai will was on the eighth day of June, in the year

Dr hTrn Alln*re” an(T sixty-eight, duly admitted to

0 a e by the surrogate of the county of Union, in
this 11 an<® the said Walter Brewster and

A d,v dant as the executors thereof.
1 is defendant, further answering, denies that

26

27
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any part of tlie personal estate of the said SmwitH
Coddington ever came into the possession of this de-
fendant, or into the possession or under the control
of any other person or persons for or on behalf of
this defendant, except the sum of one hundred dol
lars, which said sum was afterwards paid by this
defendant upon order of said Brewster, but on the
contrary, further answering saith, and charges the
truth to be that the said Walter Brewster, immedi-
ately upon the proving of said will, assumed the en-
tire management and control of the estate of the said
Smith Coddington; took into his possession all of
the personal property belonging to said estate, and
has continued in the full possession of all of the said
property up to the present time, excepting of such
part thereof as may have been applied to the pay-
ment of the debts of the said Smith Coddington, or
been distributed under and according to the purposes
of said will.

And this defendant, further answering, denies
that this defendant with the said Walter Brews-
ter ever paid to the said Edward Gridley t e
sum of seven thousand three hundred dollars or
any other sum, but further saith that he is informe
and believes it to be'true .that said sum has een
paid by the said Brewster to the said Gridley.

And this defendant, further answering, sait an
charges the truth to be that the said complainan
have always known that the said Walter ;~ewj”e
was the acting and managing executor of t eesa
of the said Smith Coddington, and that a o
property belonging to said estate was in the so e
absolute possession and control of the said rews >
from and after the proving of the said wil *

And this defendant, further answering, enl®
the said complainants or any of them liavee A
quested this defendant to pay to themany _*
legacies bequeathed to them by said >*  or
ther denies that he has now in his posse "
under his control any property belonging

estate.
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And this defendant,further answering,admits that 33

no account has ever been filed by this defendant,
and further answering saith that he is informed and
believes it to be true that there was a certain house
and lot in the city of Rahway, as mentioned and
described in said bill, which belonged to the said
Smith Coddington at the time of his death, but this
defendant denies that he ever entered into the pos-
session of said premises or any part thereof, or ever
received any of the rents and profits thereof as
charged in said bill.

And this defendant, further answering, saith that
asto all the other matters and things charged in
said bill this defendant has no knowledge, informa-
tion or belief save as he is informed by said bill,and
therefore leaves the complainants to make such
proof thereof as they may deem proper.

And this defendant denies all and all manner of
unlawful combination and confederacy wherewith
he is by the said bill charged, without that, that any
other matter or thing in the said complainants’ said
bill of complaint contained, material or necessary
for this defendant to make answer unto and not
herein and hereby well and sufficiently answered,
confessed or avoided, traversed or denied, is true to
the knowldge or belief of this defendant; all which
“natters and things this defendant is ready and will-
ing to aver, maintain and prove as this honorable
court shall direct, and humbly prays to be hence
dismissed with his reasonable costs and charges in
this behalf most wrongfully sustained.

VAIL & WARD,
Solicitors for and of Counsel

with said defendant.
Filed January 31, 188#

Replication was duly filed.

35

30
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37
IN CHANCERY OF NEW JERSEY.

Between Henry I. Coddington et
al.

Complainants,

an”? [o nBil, dc

Walter Brewster 'and John C.]j
Coddington, executors, etc., of
° Smith Coddington, deceased, and

' others,
Defendants.

This cause having been referred to Hon. Joseph
D. Bedle, one of the advisory masters of this court
for hearing on bill, answer of the defendant, John
C. Coddington, replication and proofs, a decree
pro confesso having been heretofore entered as
against all the other defendants, and the cause com-

39 ing on to be heard before said advisory master, and
the pleadings and proofs having been read, and
counsel for complainants and said defendant John
C. Coddington, having been heard, and due de
liberation being had thereon, it is ordered, adjudged
and decreed that the defendants Walter Brewster
and John C. Coddington, executors of Smith Cod-
dington, deceased, account in this court for all the
assets of the estate of Smith Coddington, deceased,
received by them, or either of them, or for whic

. they are liable as executors, and for the rents an
profits of the real estate of the said Smith Codding
ton received by them or either of them, and o a
their disbursements, and that the accounts of sai
executors be settled in this court, and that it be re
ferred to Thomas M. Moore, Esquire, one o "e
masters and examiners of this court, to take an
state the accounts herein provided for, and to a
evidence and hear the parties, and do whatever e
is necessary according to law and the practice o
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court, fully to carry out the terms of this decree,
and the question of the,extent of the respective lia-
bilities of the said executors, whether jointly or se-
parately is hereby referred to said master for in-
vestigation, hearing and determination, and for
his report thereon, and said master is to use the
pleadings and testimony already taken, so far as
the same may legally and equitably bear upon the
matters herein referred to him.

It is also further ordered that said Walter Brew-
ster and John C. Coddington file in this court under
oath an account of the assets of the estate of said
Smith Coddington, received by them or either of
them, and of the rents and profits of the real
estate received by them, or either of them,
and of their disbursements, within thirty days
after the service of a copy of this decree upon them,
and that the complainants file exception” to said
account within thirty days after the filing of said
account, and notice of the same served upon their,
solicitor.

And said master is to report, with all convenient
speed and all further equities are reserved, until the
the coming in of said report.

Respectfully advised, 1

J. D. Bedle,
Advisory Master vy THEODORE-RU NYON,
Rated October 24, A. I Chancellor.
R. 1881 j

Filed October 24, 1881.

copy of this decree was, immediately after its
en_ry, served on each of the defendants, Brewster
an ohn C. Coddington. No notice of the filing of
account by either has been served on the complain-

bp SK the!r solicitorAnd no further steps have
en a“en *n " e cause, which is still pending.

11
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JN CHANCERY OF NEW JERSEY.

Between Henry I. Coddington
and others
Complainants,

and -OhBU ec

Walter Brewster and John C.
Coddington, Executors, etc., and

others,'
Defendants.

To Hon. Theodore Runyon, Chancellor of New

Jersey :

The petition of Jacob R. Shotwell respectfully
shows: That by order of this court in the above
entitled cause, entered the fourth day of December
eighteen hundred and seventy-nine, your petitioner
was appointed receiver of the rents of the house an
lot described in the complainants’ bill, and situate
on the corner of Milton avenue and Second stree,
in the city of Rahway; that your petitioner gave
bond, as directed by said order, and entered upon
his duties as such receiver; that he collecte ®
rent of said house from the quarter ending Pr*
first, eighteen hundred and eighty, to the Tiar.
ending April firstlast; that he expended for,re” .
necessary to make said house tenantab e, ®
of thirty-two dollars and two cents, andt a e
now in his hands a balance of three hun re
thirty-seven dollars and eighty-five cents, as
fully appears by the account hereunto ,

And your petitioner further shows, a
month of June last, said house and o w
under and by virtue of an execution issae . ,
this court, on foreclosure of mortgage, an
s H m sa.id sale notified the tenant

A
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house and lot to pay all rent thereafter accruing 4»

to him.

Your petitioner, therefore, prays that he have
leave to present the annexed account; that it be al-
lowed by your honor ; that your honor direct to
whom said balance in your petitioner’s hands as
aforesaid be paid, and that upon payment being
so made your petitioner be discharged as such re-
ceiver.

And your petitioner will ever pray, etc.

J. R. SHOTWELL.

New Jersey, Union County, ss:

Jacob R. Shotwell, the petitioner in the fore-
going petition named, being conscientiously scrupu-
lous of taking an oath, and being duly affirmed ac-
cording to law, says that the matters, facts and
things in the foregoing petition set forth are true.

J. R. SHOTWELL.
Ar ~ —

B. F. Vail,
M. i8 C.

The account of Jacob R. Shotwell, receiyer of
rent of house and lot, corner of Milton avenue and
Second street, in the city of Rahway, part of estate
of Smith Coddington, deceased.

fhis accountant c*argeth him self:

To cash received for rent of said house
and lot, from April1, 1880, to April1,

u twu years at $180 per year_,,_ $360 00
interest received on savings bank de-
deposit.. 9 8T

$369 87

50*

51
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53 This accountant prays allowance for
the following bills paid for expenses of
necessary repairs to said house :

~1880.
May 11. R. C. Yoorhies................ $18 60
“ C. Banks......... e 5 00
“ D. C.Marsh. ___ 362 -
1881.
June 10. Moses Turner............... 2 30
Charles Screnshaw. I ...................... 2 50
54 L — 2 ®
Balance in hands of accountant, $337 &

J. R. SHOTWELL.
Union County, ss:

Jacob R. Shotwell, receiver as aforesaid, being
conscientiously scrupulous of taking an oath, and
being duly affirmed according to law, says that the
above account is in all things just and true, both as
to the charge and discharge thereof.

J, R. SHOTWELL.
55

Affirmed and subscribed thisj
12th day of July, before me (
B. F. Vail,
M. C. C.

IN CHANCERY OF NEW JERSEY.

" 1
Between Henry C. Coddington,
et al.,
56 Complainants,
and T T

W alter Brewster and John C.
Coddington, Executors, etc., of
Smith Coddington, dec’d, et al.,

Defendants.

The petition of Margaret C. Bispham,
Bispham, and Frederick H. Levey, executors o



last will and testament of Charles Bispham, de-
ceased, respectfully shows, that on the twenty-fifth
day of February, eighteen hundred and sixty-
three, Smith Coddington, the father of the com-
plainants in the above stated cause, made, executed
and delivered to the said Charles Bispham his bond,
conditioned for the payment of the sum of two
thousand dollars, payable in one year from the- date

57

.thereof, with interest for the same at the rate of .

seven per cent, per annum, payable semi-annually ;
andin order to secure the payment of the said bond
and the said sum of money therein mentioned, to-
gether with the interest which should accrue or be-
come due thereon, executed and delivered unto the
said Charles Bispham, his mortgage upon a certain
lot of land and premises, situate in the city of Rah-
way, in the county of Union, and state of J%ew Jer-
sey, and which is the same tract of land and prem-
isesmentioned and described in the bill of complaint
inthe above stated cause. That the said mortgage
was duly acknowledged according to law by the
said Smith Coddington before William J. Magie,
Esquire, one of the masters of this court, and duly
registered in the office of the clerk in and for the
said county of Union,'in Book 3 of Mortgages, page
j®, Ollthe day of the date of said mortgage, as by
1 e certificate of the clerk of said county, indorsed
°n the said indenture of mortgage, more fully ap-
pears, and to which your petitioners for greater cer-
~anmty beg leave to refer, if it be necessary so to

And your petitioners further show, that on or
twenty-third day of March, eighteen

fc* an(”eighty-one, the said Charles Bispham
said BpiS co» 1t m this court, against the
staf 1 6 en®ants and complainants in the above
PP canse, and others, for the purpose of fore-
morfl* t ¢ Sa® Ilnortgagc and for a sale of the said
Marjf~ri  PréffiiseS’r ] 011 the twentieth day of

cuRp 5 £+ 1 a “nat decree was obtained in said
t a edging that there was due to the said

gg

59
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complainant the sum of two thousand four hundred
and twenty-eight dollars and ninety-two cents, the
amount of the principal and interest due upon said
mortgage, besides costs of suit to be taxed; and also
adjudging and decreeing the sale of the said mort-
gaged premises for the payment of the said sums,
with interest thereon; that on the sixth day of
April, eighteen hundred and eighty-two, a fieri
facias was issued upon said final decree, directed
and delivered to the sheriff of the county of Union,
commanding the said sheriff to- sell the said mort-
gaged premises, and to make the said sum of two
thousand four hundred and twenty-eight dollars
and ninety-two cents, and also the further sum of
one hundred and seventy-eight dollars and three
cents of costs, -together with interest on said
sums; that on the'*ienth day of May, eighteen
hundred and eighty-two, the said Charles Bispham
departed this life, having made a last will and tes-
tament, in which, among other things, he appointed
your petitioners the executors thereof, who proved
the said last will and testament before John R-
Howell, surrogate of the county of Burlington, in
this state, on the twenty-fourth day of May, eigh-
teen hundred and eighty-two, and took upon them-
selves the burden of administering the same; that
on the fifteenth day of June, eighteen hundred an
eighty-two,' an order of this court in said cause was
made, substituting your petitioners executors as
aforesaid, as complainants in the place of C ar es
Bispham deceased, and reviving and continuing
said suit in the name of your petitioners as execu
tors as aforesaid ; that the sheriff of the coun y
Union duly advertised the sale of the sai mo
gaged premises, and on the twenty-eight ”
June last past, sold the same to Margaret -
and Eliza Neale, for the sum of fifteen
dollars, they being the highest bidders ®
which said sale was duly confirmed by an or
this court, and the said sheriff was therein

to execute a good and sufficient conveyance



to the said Margaret B. Neale and Eliza Neale,
which said conveyance lias been delivered to the
said Margaret and Eliza Neale, in pursuance of said
order. ¢

And your petitioners further show, that the pro-
ceeds of the sale of the said mortgaged premises
were insufficient to satisfy and discharge the said
mortgage debt, taxed costs and interest thereon,
and that the deficiency arising from such sale
amounts to the sum of twelve hundred dollars and
ninety-three cents, as appearsfrom the statement of
the said sheriff annexed to this petition.

And your petitioners further show, that Jacob B.
Shotwell, the receiver appointed by this court, in
the suit of Henry C. Coddington and others, com-
plainants, and Walter C. Brewster and John C.
Coddington, executors of Smith Coddington, de-
ceased, defendants, has lately filed his petition in
said suit, showing that he has received the sum of
three hundred and sixty-nine dollars and eighty-
seven cents, the amount of rents collected by him as
such receiver, from the said mortgaged premises,
including interest on the amount of the rents so col-
lected by him, and that he has made disbursements
to the amount of thirty-two dollars and two cents,
leaving the sum of three hundred and thirty-seven
dollars and eighty-five cents still remaining in his
hands as such receiver.

And your petitioners further show, that by rea-
sonof holding such mortgage, and by reason of the
deficiency of the proceeds of sale of said mortgaged
premises to pay the mortgage debt, including in-
erest thereon, taxed costs, and sheriff’'s execution
ees, your petitioners are entitled to the said sum of

ree hundred and thirty-seven dollars and eighty-
ve cents, the balance of said rents, in the hands of

o said Jacob R. Shotwell, receiver as aforesaid,

our petitioners therefore pray that they may be
“mitted as parties defendants to said suit of
wen¥ C- Coddington and others, complainants, and

a er Browster and John C. Coddington, executors

65
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of Smith. Coddington, deceased, defendants, and
that an order of this Court may be made, directin
and requiring the said Jacob R. Shotwell, receive
as aforesaid, to pay to your petitioners, or their so-
licitor, the said sum of three hundred and thirty-
seven dollars and eighty-five cents, the balance of
said rents of said mortgaged premises, collected by
him and in his hands as such receiver, and that out
of the said sum when received, your petitioners may
retain the taxed costs upon this petition and all
proceedings upon the same.

ROBT. E. CHETWOOD.

Solicitor and of Counsel with Petitioners.

State of New dJersey, f

Burlington County. f -«

Margaret C. Bispham and Char les Bispham,
two of the above named petitioners, being duly sworm
according to law, on their several oaths say, that
the matters and things set forth in the above peti-

tion are true.
MARGARET C. BISPHAM,

CHARLES BISPHAM.

F. B. Lewis,
Master in Chancery.
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IN CHANCERY OF NEW YORK.

Between Charles Bispham,

Complainant,

Waiter Brewster & John C. Cod -
dington, Executors, etc., of smith
CODDINGTON, DECEASED, et 0,1,

Defendants.

Fifa., for sale of mortgaged premises.
Returnable term 18.
Levy decree for__ $2,428 92

Interest from March 20- June 21 87 14
Taxed COStS..coovvvivriiiies —errrvrvrereeenns _ 178 03

$2,646 59
Net proceeds.................. 1,445 66

Deficiency.. 1,200 98

By virtue of the above stated writ of fierifacias,
ome directed, I did sell at public vendue, at the
°nrt House, in the city of Elizabeth, Union
°unty, N. J., on the 21st day of June, 1882 [pur-
snant to advertisement], all that tract or parcel of
an an” premises described in said writ to Mar-

garet B. Neale and Eliza Neale, being the highest
Adders for the same.

Sheriffs fees, $54.34.

rect h,IS*° cer”fy that the above statement is cor-

pse ™ a(lvertise and sell the property
ri ed in the above stated execution, as required

73
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by law, and the proceeds of said sale, after deduct-
ing therefrom sheriff’s fees, amount to $1,445.66.

THOS. FORSYTH,
Sherniff,.

State of New deesey, )

County of Union. j ss’

Thomas Foesyth, Sheriff of Union County afore-
said, being duly sworn, on his oath says that the

above statement is true.
THOS. FORSYTH.

Subscribed and sworn before me I
this 27th day of July, A.D. 1882. f

W. H. Reynolds,
Notary Public.

A copy of this petition, and of notice of motion
thereon, was duly served on all parties. It was con-
ceded on the argument before the Vice-Chancellor

that there are no unpaid debts of the said Smith
Coddington.

IN CHANCERY OF NEW JERSEY.

Between Heney I. Coddington et

al.,
Complainants,

and
On BIll,

Order.
Waltee Beewstee and Jdohn C.

Coddington, Executors, &C. of
Smith Coddington, deceased, et

al.
Defendants.

A motion having been made before the
i the petition of Margaret C. Bispham,
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Bispliam and Frederick H. Levey, executors of the 81

last will and testament of Charles Bispliam, de-
ceased, that they be made parties defendants in the
above stated cause and for relief, and the matters
having been debated by the counsel for the petition-
ers and the counsel of the complainants, and the
chancellor having considered of said matters and be-
ing of opinion that the said petitioners are proper
parties defendants to this cause,

Itis, on this fourth day of September, eighteen
hundred and eighty-two, on motion of Robert E.
Chetwood, solicitor of said petitioners, ordered,
that the said Margaret C. Bispham, Charles Bis-
pham and Frederick H. Levey, executors of the
last will and testament of Charles- Bispham, de-
ceased, be admitted as parties defendants in this
cause; and it further appearing that Jacob R. Shot-
well, the receiver appointed in this cause, has in his
hands the sum of three hundred and thirty-seven
dollars and eighty-five cents, the amount of rents
collected by him and interest thereon (after allowing
the disbursements made by him as appears by his
report now on file in this cause) from certain lands
and premises in .the city of Rahway, belonging to
t e estate of Smith Coddington, deceased, and that

e said lands and premises were sold on the twenty-
eighth day of June last past by the sheriff of the
county of Union, upon the foreclosure of the mort-
gage of the said petitioners given by the said Smith

0 ington in his lifetime, and that the proceeds of
Lesaeof the said mortgaged premises were insuf-
cien to satisfy and discharge the mortgage debt,

* 0~ s the foreclosure suit and sheriff’s exe-
sfU?n 668 aU(* hhat the deficiency arising from
H 8ae amounts to the sum of twelve hundred
on. itanf ninety'” ree cents, besides interest there-
totb IS UI” eror”ered, that the said receiver pay
tor fh CmIl)laina® *n this cause or to their solici-
anor<W C StS taxe(t npon the application for
tition of » poi” ing H r! r®e’ver’ an” npon the pe

receiver for his discharge, and the

83
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order discharging said receiver, and that the said
receiver pay the balance of said moneys in his hands
to the solicitor of the said petitioners, and that out
of the moneys so received the said solicitor retain
the costs to be taxed npon the petition filed by said
petitioners, and all subsequent, proceedings thereon,
and the balance thereof he pay to the said petition-
ers, which amount so received from said receiver
shall be credited by the said petitioners as payment
on account of the deficiency on said mortgage debt.

Respectfully advised, ) THEODORE RUNYON,
A V.Van Fleet,V.C. j Chancellor.

COURT OF APPEALS

IN THE LAST RESORT, &C.

Between H enry I. Coddington,
Appellant,

and
*On Petition, &e
Margaret C. Bispham, Charles }Petitionopr—
Bispham and Frederick H. Le-
vey,Executors, &c., of Charles Bis-

pham, deceased,
Appellees.

To the Honorable the Court of Appeals in the Last

Resort in all causes of law:

The humble petition of Henry I. Coddington, the
appellant in the above stated cause, respect u y
shows, that your petitioner finds himself aggrieve
by an order made in the Court of Chancery’
date the fourth day of September, eighteen hun re
and eighty-two, in 4 cause pending in sai
wherein your petitioner and others are compai
ants, and Walter Brewster and John C. Co in&
executors, &c., of Smith Coddington, deceased, anu

)

’
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others are defendants, on petition filed in said cause 89

by the said Margaret C. Bispham, Charles Bispham
and Frederick H. Levey, executors, &c., of Charles
Bispham, deceased, in these respects,, to wit: That
said order admits said petitioners as parties defen-
dant in said cause, and directs Jacob R. Shotwell,
the receiver theretofore appointed therein, after
paying certain costs of the complainants, to pay the
balance in his hands as such receiver to the solicitor
of said petitioners. And your petitioner humbly
appeals from so much of said order as orders as
aforesaid, upon the ground that the same is errone-
ous, for that said petitioners should not be admitted
as defendants in said cause, and that no part of the
money in the hands of said receiver should be paid
to them or for their benefit or use.

Yourpetitioner therefore prays that the said order
may be, in the particulars aforesaid, reversed, set
aside, and for nothing holden. And that your peti-
tioner may have such relief in the premises as to the
honorable court shall seem meet.

Dated September 29th, 1882.

H. K. CODDINGTON,
Solicitor, and of Counsel with Appellants.

91
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93
COURT OF ERRORS AND APPEALS.

, - , - ¢ mom mi [
Between Henry I. Coddington,
Appellant,

and
On Petition, elc,
Ans to pe-
Margaret C. Bispham, Charles f titio:erofAl;
Bispham and Frederick H. Levey I pedl
Executors, etc., of Charles Bisp-
94
ham deceased,

Respondents.

The answer of the above-named respondents to
the petition of appeal of the above named appel-
lant:

These respondents, not acknowledging all or any
of the matters which in the said petition of appeal
are contained to be true, for answer thereto, never-

05 theless say and admit that an order was, on the
fourth day of September last past, made and entered
in the Court of Chancery, in the cause for that pur-
pose mentioned in the said petition, as is therein
stated, but as to the substance and form thereo,
these respondents pray to refer thereto when t e
same shall be produced. And these responden s
are advised and believe that the said order is agree
able to equity, and they pray that the same may e
affirmed with costs to be adjaged to these respon
dents/

ROBERT E. CHETWOOD,

Solicitor of and of Counsel
with respondents.
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Henry I. Coddington
U.

The Executors of Charles
Bispham, Deceased.

On application for money in the hands of a re-
ceiver appointed by the Court.

Mr. R. E. Chetwood, for creditor.
Mr. H. K. Coddington, for legatee.

Van Fleet, V. C. :

The question in dispute between the parties to
this application is, whether certain moneys under
the control of the Court, and which represent the
rents received from certain mortgaged premises,
shall be paid to the person who holds the mortgage
thereon, or to the legatees of the mortgagor ? The
facts out of which the controversey arises may be
summarized as follows. Three legatees under the
WI1 of Smith Coddington, deceased, brought
suit in this Court against the executors thereof,
charging that they were mismanaging and wasting

e estate under their control, and praying that they

ought be required to account here, that the estate
ig tbe settled here, aml {HH lAcriiTooa -noin
re direction of mio _ni«

rentSj was appointed
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with, the consent of the executors. Afterwards the
mortgage was foreclosed, and the house and lot were
sold, under a decree of this Court, for $1,200 less
than the amount decreed to be due on the nortgage.
The receiver has accounted, and there remains in his
hands, of the rents received, a balance of over $300.
It is admitted that the expenses of the administra-
tion and all the debts of the testator have been paid,
except the balance due on the mortgage, and that
the only persons who have any right to the balance
kan(ls of the receiver are the mortgage creditor
and the legatees under the will of the mortgagor.

Counter claims to the moneys are made: One of
the legatees asserts his claim on'affidavit and notice,
and the mortgage creditor makes his claim by peti-
tion, in which he asks that he may be made a party
to the suit instituted by the legatees and, after being
so admitted, that the moneys may be ordered paid
to him.

When the matter was first fully opened, so that the
nature of the opposing claims could be clearly seen,
I thought it proper to intimate to counsel thatit was
probable neither of the narties could successfully
claim the moneys, and that if they were disposed of
in a strictly legal way, they would have to be or-
dered paid to the mortgagor’s executors in order that
they might be put in due course of administration.
Both counsel at once said that nobody wanted that
course adopted ; that if the moneys reached the
hands of the executors, it was quite probable they
would be lost to both creditor and legatees; and that,
in view of that fact, and because the amount in dis-
pute was so small, that if proceedings were takento
have the executors removed, and some other repre
sentative of the testator appointed in their place, a
large part of it would be consumed in legal exPens&®
they had agreed to bring the matter informa y
the attention of the Court, and all they desire wa
an opinion, whether, in the due a'dministiation
the fund, it should be paid to the mortgage ere i
or to the legatee. All matters of substance, as J
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ssof form, standing in the way of reaching that ques- 105
jionregularly and deciding it so as to bind the
parties, were to be considered, waived.

I Onthe question so presented, I do not think there
canbe two opinions. The money in dispute repre-
satsincome from the property which was pledged
[topay the mortgage debt ; the money is in the pos-
session of a tribunal to which both claimants have
appealed for aid—the legatee to be protected against
jthe wrongful conduct of the executors, and the mort-
gagee for the collection of his debt—and in dispos-
irgof the money that tribunal must have a careful
megad for the relative rights and position of the
parties. The legatee stands simply in the rights of
lis testator, and he, in this case, is a debtor, and
Ihat tooby the decree of this Court. If he were the
claimant, and it appeared, as it now does, that he
Itood, by the decree of this Court, indebted to the
Ither claimant, in a sum largely in excess of the
lum in the possession of the Court, it could scarcely
P«regarded as respectful for him to ask the Court to
pand the money over to him, and let its decree go 107
pnperformed. Such a request might very properly
, oregarded as a solicitation to the Court to allow
I sdecree to be contemned before its face. His lega-
pee cannot stand a whit higher. He must trace his
It ~ Stator, and if the Court would
L J \hﬁ money f° his testator, it should not
p e 1t to him.

larWK°~r at avantage to the legatee would an
Thpo -6 at ~le money should be paid to him ?
rnentr!finOeState Pf°Perly applicable to the pay-

hffatppg”acies liatil the testator’s debts are paid, 108
othe fT en® as such, until the creditors
tothe nn a 0\are sa” shed. A legatee is not entitled

bon‘ legacy until he has Klven a re*

fending

«(bis ¢ And though a creditor may be barred
entitled to « a®amst executor of his debtor, he is
thelegatee A afainst his debtor’s legatee, if

4 Payment ah"Ww &" edl’lislegacy’ S fe 765>§ 67)¢
>ander no circumstances, be or-
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|||1 dered to be made to the legatee, except on condition

110

ill

112

that he first executed a refunding bond, and if e
received the money upon such terms it would dohim
no good—for he would be bound to return it unless
he is in such indigent condition that his bond is
worthless, and then to order the money paid to hm
would, to state the truth plainly, be handing the
money over to him that he might retain it against
his testator’s creditor. That the Court cannot dn

As between the two claimants the creditor is en
titled to the money.
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