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FOREWORD 

At the recent business meeting of Incodel, it was sug­
gested that each Co~nissioner should be furnished with a 
record of the activities which have been undertaken by the 
Commission ·in connection with the water supply proposal now 
under consideration in New Jersey. 

A swrunary is difficult since the negotiations, up to 
this time, have included a variety of communications, memo­
randa, reports, and conferences with numerous individuals. 
To supply a fairly complete accounting of activitieS and to 
maintain, at the same time, a continuity of subject matter 
was impossible. 

Accordingly, the material has been classified and segre­
gated in two volumes, the first of which contains general 
information concerning Incodel and its position relative to 
the New Jersey proposal, and--as the most important contribu­
tion appearing in either volume--a report vffiich evaluates the 
proposed Now Jersey plan, its possible effects upon the other 
states of the Basin, and suggestions as to modifications to 
avoid possiblo damage. 

The second volume, to follow shortly, will contain a;"rlaJ,0-1Ll<.L,.L 
record of tho more informal negotiations which have been ­
under way; copies of communications; reports of conferences 
with Governor }~ore and Governor James; and a summary section 
to bring negotiations up to date. 

Respectfully submitted, 

David W. Robinson, 
DVffi:BA Executive Secretary. 
Ene. 
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THE INTIRSTATE COMMISSION ON THE DELAWARE RIVER BASIN 
Organized in 1936 by the Joint Legislative Commissions on Interstate Cooperation of New Jersey, 
New York, and Pennsylvania, the Interstate Commission on the Delaware River Basin is a part of 
the governmental machinery of the cooperating states, financed entirely from appropriations by 
those states. It is engaged in the formulation and execution of a coordinated, uirified plan looking 
toward the wise use, development, and control of the natural resources of the Delaware River Basin 

TJas a whole. The technical advisory committees listed below afford Incodel the means of sifting, 
analyzing, and presenting the ideas and experiences of water resources planne~s and technicians 
within the Basin: 

I 
( 

ADVISOR Y COMMITTEES 

COMMITTEE ON PLANNING 

NEW JERSEY 
MR. CHARLES P. MESSICK 

Chainnan oj State Planning Board 

MR. RUSSELL VAN NEST BLACK 
Director oj State Planning Board 

PENNSYLVANIA 
DR. JAMES F. BOGARDUS 

Member oj State Planning Board 

MR. F. A. PITKIN 
Director oj State Planning Board 

COMMITTEE 

DELAWARE 
MR. R. C. BECKETT 

State Sanitary Engin,eer 

NEW JERSEY 
MR. H. P. CROFT 

ChieJ Engineer ojDepartment oj Health 

COMMITTEE ON 

NEW JERSEY 
MR. HOWARD T. CRITCHLOW 

Engineer in Charge 
State Water Policy Commission 

NEW YORK 
DR. M. P. CATHERWOOD f 

Chairman oj State Planning Council in
I 

MR. WAYNE D. HEYDECKER 
Director oj State Planning 

FEDERAL GOVERNMENT 
MR. HAROLD MERRILL 

Assistant Executive Officer 
National Resources Committee 

ON QUALITY OF WATER 

NEW YORK 
MR. C. A. HOLMQillST 

ChieJ Engineer oj Department oj Health 

PENNSYLVANIA 
Mil. H. E. MOSES 

ChieJ Engineer oj Department ojHealth 

QUANTITY OF WATER 

NEW YORK 
MR. RUSSELL SUTER 

Executive Engineer 
Division oj Water Power and Control 

COMMITTEE ON INFORMATION AND 

PENNSYLVANIA 
MR. CHARLES E. RYDER 

ChieJ Engineer 
Water and Power Resources Board 

RESEARCH 

MR. R. D. FORBES, Director, Allegheny Forest Experiment Station 
MR. HUBERT R. GALLAGHER, District Representative, Council oj State Govemments 
DR. W. BROOKE GRAVES, ProJessor oj Political Science, Temple University 
DR. FRANK A. HEACOCK, School oj Engineering, Princeton University 
DR. FRANK B. HOWE, ProJessor oj Soil Technology, Cornell University 
DR. WILLIAM S. PARDOE, School oj Engineering, University oj Pennsylvania 
DR. WILLEM RUDOLFS, New Jersey Agricultural Experiment Station 
DEAN ThORNDIKE SAVILLE, College oj Engineering, New York University 

t� 
• -..;;;~:::::::r.!~ -. - .....--==:::::....:.1­..-~_r-.--. r"..:..:_ 

You are Viewing an Archived Copy from the New Jersey State Library



--

BASIN 
:w Jersey, 
• a part of 
atioDS by 
.n looking 
ver Basin 

THE INTE&STATE COW~ISSION ON THE DELAWPJlli RIVER BASINof sifting,� 
,chnicians 

/'� 

THE NEW JERSEY WATER SUPPLY PROPOSAL 

II 

'I. 
18<eu VOLUME I

.I! March 29, 1939-I' 

oolth 

IA 

INCODEL
'ees Board Broad Street Station Building, 

Philadelphia. Pennsylvania. 

J� 

You are Viewing an Archived Copy from the New Jersey State Library



THE� INTERS TATE COMMISSION ON THE DELAWARE RIVER BASIN 
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I~MOlliurDUM FOR GOVERNOR JAMES 

covering briefly the critical 
importance of water supply needs 
from the Delavvare River Basin 
and the interstate oomplications 
involv0d~ 
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THE INTERSTATE COMMISSION ON THE DELAWARE RIVER BASIN 

March 20~ 1939. 

Hon. Arthur H. James,� 
Governor of Pennsylvania~
 

State Capitol,� 
Harrisburg, Pennsylvania.� 

Dear Governor James: 

The enclosed material was prepared up­
on my request, in order that you might have 
avail~ble a concise sUITilllation of a serious 
problem which has arisen in the Delaware River 
Basin. 

A satisfactory solution to this problem 
is of far-reaching importance to present and 
future conditions in Philadelphia and south­
eastern Pennsylvania; the machinery for ap­
proaching such a solution is in motion, through 
the functioning of this Commission. 

I should be pleased to discuss this pro­
blem with you, at your convenience. 

Faithfully yours, 

Ellwood J. Turner, 
EJT:BA Speaker. 
Ene. 
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March 20, 1939. 

Hon. Ellwood J. Turner, Chairman, 
The Interstate Commission on the 

Delaware River Basin, 
Speakerfs Office, 
HarrisburG' Pennsylvania. 

Dear Mr. Turner: 

I transmit herewith a brief memorandum 
covering the critical importance of water 
supply needs from the Delaware River Basin, 
and the interstate complications involved. 

This m~terial was hastily prepared and 
covers, only in bare outline, the nature and 
irrullediacy of this problem. 

We should be please~, of course, to 
furnish the Governor vnth more complete in­
formation. 

Respectfully yours, 

David W. Robinson, 
IJ1:'rR: BA Exocutive Secretary. 
Ene. 
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March 20, 1939. 

MEMORlJIJDUM FOR GOVE!UWR JAMES 

covering briefly the critical importance of water 
supply needs from the Delaware River Basin 
and the interstate complications involved. 

I. The Delaware River Basin 

The Delaware River rises on the western slopes of the Catskill Mountains 

in the State of New York, and flows southward to the sea as a boundary water, 

first dividing New York and Pennsylvania, then New Jersey and Pennsylvania, 

finally New Jersey and Delaware. 

The drainage basin formed by this major stream and its tributaries covers 

an area of more than twelve thousand square miles; it contains a population of 

approximately five million people; it lies within loss than two hours driving 

distance of more than fifteon million people. 

The courts have decreod interstate ownership of this waterway. Experience 

has dictated the need for interstato control of its abundant resources. 

II. Incodel 

Tho Interstate Commission on the Delaware River Basin was organized in 

1936 by the Joint Legislative Commissions on Interstate Cooperation of Now 

Jersey, Now York, and Pennsylvania. It is a part of the governmental machinery 

of the cooperating states, financed entirely from appropriations by those 

states. It is engaged in the formulation and exocution of a coordinated 

unified plan looking tovmrd the wise use, development, and control of the 

natural resources of the Delaware River as a whole. 
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III. Water Needs From the Delavvare River Basin. 

For the past twenty years, the rnetropolitan regions of New York City, 

northeastern New Jersey and Philadelphia--containing about one-eighth of the 

total population of the United States--have been almost constantly confronted 

with water supply problems. The rapidity of growth of ~lese highly-urbanized 

centers has caused existing sources of water supply to become either inade­

quate in quantity or unsuitable in quality. 

Since 1920, thesG water suppl~r problems have been subjected to study 

by a variety of official boards and corumssions. During this period, New 

Jersey has considered at least ei~;ht different plans of future water supply 

involving tho use of wator from tile Delavvnre River Basin, the most recent 

being the proposal of Governor Moore to utilize the Delaware ~nd Raritan 

Canal properties and YlO.tcr rights for a motropolitc.n water supply.· In Penn­

sylvnnia, tho proposals for new and additional wator supplies for Alilndelphia 

and tile surrounding metropolitDn ~ren, includo studios by ~t least twelve 

agoncies, involving mnny alternate pl~s, all including tho utilization of 

tho water resources of the Dolawure River Basin. In New York, New York City 

having completod its \vntor supply development in tho Catsldll Mountuins, 

novertheless, looked over tho divide and, in tho early tvlonties, was eyeing 

tho upper portion of the Delav~ro River Basin as a source of wa.ter supply for 

the city's future requiroments. Construction vrork on this projeot was begun 

two yoars ago. 

IV. Via tor Ribht~ in tho Delaware Rivor Basin 

The authority of a state to control and administer interstate waters 

is limited. If the claims of hlO or more states to these waters are in con­

flict, the states may settle the controversy through negotiation of an 

-2­
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agroemont, through the adoption of reoiprocal or concurrent legislation, or 

through an interstate oon~act. The only alternative to this procoduro is 

that the states may havo recourse to the Supreme Court of the United States 

for adjudication of tho difforences at issue. Tho weight of public opinion 

favors interst~te negotiation on ~micable basis.[ill 

In 1931, new Jersey, New York and Pennsylvania became in-volved in e: con­

troversy over a proposed diversion of Delaware River waters for water supply 

needs in New York City, vmich resulted in legal aotion before the United 

States Supreme Court. The preparation and presentation of testimony and 

argument in this case covered a period of three years and cost each party to 

the litigation the sum of approximately a half million dollars. Furthermore, 

the Delaware Diversion Case did not in any sense solve the problem sinoe the 

Court clearly stated in its decree that it would retain jurisdiction: that 

if and ,TIlen New York, New Jersey or Pennsylvania required additional water 

from the Dolavmre River Basin, the door was open for further litigation. 

V. ~~esent Emergency 

Thore is now pending before the New Jersey Stc.te legislature a proposal 

advanced by Governor A. Harry Moore. vklich involves tile development a.nd 

·utilization of the Delaware and RQritan Canal and its feeder as the rig:ht-of­

way for an c.queduct to convey 150 million f,nllons of -{fEtter d2.ily from the 

Delaware River at Bulls Island (about 20 miles above Trenton) to the northern 

metropoliton New Jersey area, ~~d a possible 50 million additional gallons 

daily to Trenton and cities to the south of Trenton in u1e Delavmre River 

Basin. 

The Interstate COlnmission on the Delaware River Basin believes that the 

New Jersey vmtcr supply proposal is of grant importQnce to the Commonwealth 

-3­
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or ponnsylvania, particularly to Philadelphia and its metropolitan area. 

The Commission also feels that without a full measure of cooperation 

on the part of the Chief Executives and the administrative departments of the 

states in this watershed, negotiations vffiich are now undor way (through this 

agenoy) may be joopardized. The only ulternativo--the certain result of a 

hesitancy.to ongago in such negotiations--is further time-consuming and costly 

litigation before the Supreme Court of the United Stutes. 

Attached to this brief mcmorandmn is a series of newspaper editorials 

and� noVis stories which are roprcsentntive of the immediate import~\nce of this 

proposal as well as of the attitude of the press as to the feasibility of 

its approach through the Interstate Commission on the Doln'rore River Bnsin. 

Respectfully submittcd# 

The� Intorstate Commission on 
the Doluvmre River Basin. 

Hon. Ellwood J. Turner, 
Chairman. 
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MEMORANDUM FOR GOVERNOR MOORE rS LUNCHEON 

sotting forth, among othor things. Incodcl's 
position us to tho vmtor supply proposul now 
baing udvanced in Now Jersey. 
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THE� INTERSTATE COMMI~Olj __ON THE DEUl'viiliE :nIVER BAS IN 

~~MORANDUM FOR GOVERNOR MOORE'S LUNCHEON 

March 15, 1939. 

I.� INCODEL 

•� Organiza.tion 

For the benefit of those of you who may be unfamiliar with the organi­

za.tion and operation of the Interstete Commission on the Delaware River Basin, 

should like simply to point out that it vms organized in 1936, by the Joint 

gislative Commissions on Interstate Cooperation of New Jersey, New York, 

d Pennsylvania~ During the first year of its operation, it vms financed by 

special grant made by ti1e Spelman Fund of the Rockefeller Foundation as a 

demonstration project in the new field of interstate cooperation. In July 

of 1937, however, its operations were absorbed by the states, and it has 

since been maintained entirely through appropriations made by the legislatures 

d approved by the Governors of New Jersey, New York, and Pennsylvania. It is 

hUs, in fact, n joint governmental agene;)' operated by the statoD of Delaware, 

ew Jersey, New York, and PGP~sylvania. 

Major Interests 

1.� Wator Pollution 

As its first objoctivo, the Commission has centered a major portion of 

time and resources during the past two years in attempting to improve the 

uality of water in the Delaware River Basin. Adapting itself to the function 

f supplementing the activities of existing state departments or agencies 

ich� now have control over water pollution, the Commission established an 

visory Conunittee on the "Quality" of Water in the Delaware River Basin, 

ioh is composed of the Chief Engineers of the respective State Departments 

This CO®luttee, after a long series of conferences, drafted a 
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Rooiprooal Agreement for the Correction and Control of Pollution in the 

Waters of the Delawaro Rivcr Basin, 'which was then ratified and signed by 

each State Department of Heal th. At the pl-escnt time, a concurrent statuto 

has boon introduced into each of the four sta.te legislatures ...Jhich sets 

forth the stendards of quality or cleanliness formulated under the terms 

of the Agreement and vffiich vnll, in effect, give legislative approval to 

theso standards. 

2. Water Supply 

A similar Advisory Committeo on the "~uantity" of Water in the Delaware 

R1v&r Basin has boen S.t YfOrk during; tho past two years in attemptinL to 

oolloct adoquate factual deta '.:nich might be helpful in o.rriving at e similar 

asrooment umon~ the st~tes QS to Qn equit~blo epportionment of the waters 

of tho Dcla~nro River Basin. The authority of Q st~tc to contrel Qlld ad­

minister interstate wnters is limited. If the clahis of two or more states 

to these 'Waters are in conflict, the states may settlo the controvers~r 

through nogotiation of [c!l agreCl~cnt, throuGh the adoption of rociprocd 

or co~ourrcnt legislation, or throuGh an interstate compact Tho only 0.1 ter­

native to '!;his proccd'uro is that the states may hc.:.re recourse to the Supreme 

Court of the United States for adjudication of the differonces at issue. 

Tho uoieht of public opinion fevors interstate negotiation on ~n amicable 

bo.sis. ~loreovor, ~s Duane !1in~rd he.s said: "Li tiga.tion ma.y or mn.y not 

stop a. givon project, but it cac'1 never fully solve the pr obI am." The Dela­

wnre Divorsion Cano, in 1931, did not "fully solvo the proolCill." The 

immodio.te claims ffio.dc by He'd York Qnd New Jersey "lUre successfullJ o..djudi­

ented, but the court cJ.eo.rly str·ted in its decree thc~t it vlould retnin 

jurisdiction in this me,ttor vlith tho implication that if and when New York, 
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New Jersey, or Pennsylvania required additional water from the Delaware 

River Basin the door was open for further litigation. 

INCODEL'S POSITION AB TO TEE PilliSENT PROPOSAL OF GOVEill'WR VIOOREII. ------------_.__.._..----------_._---_. ­

When the present proposal, being advanced by Governor Moore of New 

Jersey. ,vas first presented publicly, Incodel ~~s interested by reason of 

the interstate nature of t:lO proposal. The Commission was anxious that there 

might be no conflict of state interests. It was not concerned in an evalua­

tion of Governor .Moore' s proposal as cOJ"pared wi th any of' the otj,1er water 

8uppl:>r developments heretofor recommended in New Jerse~r. The decision as 

to where New Jorsey shall teO for additional water and under what plan such 

water shall be secured is exclusively a matter of intra-state concern. But 

bv roason of the previous controversy, in 193J., Incodel believed that it 

might be in a position to facilitate and expedite New Jersey's present pro­

posal by an analysis of its interstate aspects. 

As a socond major interest, it appears to the Commission that were 

Naw Jorsey's present plpn consum~ated, tho fundamental problem of an equit­

able apportionment of ~le vmtcrs of tho Dolaware River Basin would not be 

solvod to the satisfaction of lfew Jersey or an;)' of the other stD.tos in the 

Basin. Also, it is tho feelinG of tho Commission thut the possibility of a 

joint development ol the w8.ter sup~.:.ly resources of this watershod by two or 

more of tho stf.;tes concerned l18.S not beon sufficiently explo;ced and might 

prove to have econol,lic adval1-caf;cs. If such is the C8.30, prompt ac-c;ion is 

essential to avoid uncoordinated developmont. 

III. GOVE::;'FOJ.S I CO:!FERr,;'~CE 

Follovnng the introduction of Governor Moore's plan to the NOTI Jerscy 
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legislature, your Chief &~ecutive sugGested that Incodel should call a 

conf'erenoe of the Governors of Delavw.re. l~ew Jersey I Hew York and Penns;yl­

vania (the invitetions to be issued upon his request) in order that the plan 

could be properly explained ahd that SUC;1 differences as arose mir:;ht be 

cleared up. In order that the Co@~ission itself might be made familiar 

with the New Jersey project and it::; interstate implications, a series of 

meotings of the Advisory Committee on Quantity of Water was held and a 

preliminary report based upon these conversations was prepared. 

It Vias then suggested by the members of the Executive Cornmi ttee that 

as a next step--in anticipation of the proposed GovernorS' Conference--the 

members of Inc6del from each state should meet with their Governors indivi­

dually, to inform them of the present situation and to determine their points 

of viow. It was felt that such meetings, held 'vrithout publicity, might en­

able the Governors then to ;neet together to settle upon a way by which New 

Jersey lilight proceed with its present ple.n, if it so der.;ircs, and by which 

the states could get together on the lon6er-r8.ng,e progrblu of determining an 

appropriate procedure for acquirinc the basic facts needed il1 arriving at an 

accord 8.!10n£ the ste.tes as to ~, permanent equitable apportionment of the 

Dela....,'are River Basin v'o.ters. 
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INCODEL ADVISOHY CONll.fITTEE ON QUANTITY OF' 1,'!ATER.--------_. ,. ,. -.-. _..._-_... --_.-"---'-.-."---'. _.. '._--_.-.-

Hovard T. Cri tchl OW',� 

Engineer in Charge,� 
State Water Policy Commission,� 
Trenton, New Jersey.� 

Charles E. Ryder, Russell Suter, 
Chief' Engineer, Executive Engineer, 
~ater and Power Resources Board, State Conservation Department, 
Harrisburg, Pennsylvania. Division of Bater Power and Control, 

Albany, New York. 

CONSULTAl'JTS 

Charles H. Capen, Walter E. Spear,
Engineer, Chief Engineer,�
North Jersey·,~rater Supply Board of Water Supply,� 

. Commission, l-Tew York City.
West Ornnge, New Jersey. 

Henry J. Trainer,� 
Member, City CounCil,� 
Chairman, Committee on Public Works,� 
Philadelphia, Pennsylvania.� 
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INTERSTATE COMMISSION ON THE DELAWARE ~ BASIN 

February 25, 1939. 

Memorandum from the Chairman 

to the members of the Incodel 
Advisory Con~ittee on Quantity 
of Water in the Delaware River 
Basin, vnth their consultants. 

Legislative matters in Harrisburg "\Irill prevent my attending the meet­

ng or the Inoodel Advisory Committee on Q,uantity, and its consultants, to 

New Jersey water suppl~r plan novo[ being advanced by Governor A. 

I should like, therefore, in this brief memorandum, to point out what� 

hope will bo accomplished at this meeting.� 

INCODEL 

First of allj for the benefit of those of you who are not familiar with 

Interstate COmmdssion on the Delaware River Basin, I should like simply to 

oint out that it is a joint governmental agency, operated and maintained by 

ho Itatos of Delavmre, New Jersey, Now York and Pennsylvania. Primarily, 

he 1'unotion of the COllUilission is to serve as a coordinating medium; its 

rather than to supercede in any vray, existing state 

Inoodel i8 a cooperativG entorprisu, and its life depends upon the spirit 

t oooperation among the responsible offici~ls. ~no of the major features of 

is to confirm tho interest, the dovotion and the competence 

officials to carry forw[lrd to a successful conclusien an 

for tho benefit of their citizens. 
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e alternative--particularly in this field of water resources control-­

oontro1. Such a possibility is not fanciful. 

WATER SUPPLY 

Delaware River Case, in 1931, no agreement among the 

at to allocate the waters of the interstate stream 

or had speoific plans for future needs been agreed upon by the states of 

ew Jersey and Pennsylvania. For that reason, the Court's opinion stated 

diversion o.llowed rJew York City should not c onsti tute e.. pr'ior appro-

and should not give the StQte of Now York and the City of' New York 

superiority of right over the State of New Jersey and the Commonwealth of 

lyiVania. in the enjoJ~ent and use of the Dela~~re River and its tribu­

aries. For that reason, also--i~ability to show actual noed--the prayer of 

he intervener, tho Commonwealth of Pennsylvania, for the allocation to it 

r the equivalent of 750 million gallons of water daily from the Delaware 

tributaries, was donied vnthout prejudice. 

Tho presont proposal for Now Jersey again brings into focus the inter­
.­

of projects involving tho use and diversion of Delavmro Rivor 

of this COTMussion dosire from you, a technical aprraisal of 

an interstate viewpoint. We ask, particularly, 

a constructive revio"" Wilich will point out, if possible, positive 

to bo observed by NOVi Jersey, if her present plans materialize. 

lYe are not at all concerned vn th the relative vhlue or fee.sibili ty of 

New Jersey as opposed to another plan: that is purely an 

matter. We are concerned only in attemptinG to work out by con-

and amicable negotiation the problems involved in order that we may 

interests of all of the states in the Basin, \mile arranging 
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tor ~dditionul vuter supplies to meet Now Jersey's needs. We 

thQll long c~d costly litigation. 

a tinal word, you arc reminded that you ara serving, now, in an ad-

the Interstate Conuaission on the Delawa.re River Basin. 

eaa you wish i t oth~n{iso, we will not consider that you arc nogotiating 

behalf of your statos or ~ctropolit8n centers, or as officials representing 

depnrtments or agencies.� 

The prooeduro cnUs for you to submit a roport to Incodel which will,� 

aooept, modify, or rej0ct the conclusions offered. 

Balod largoly upon your findinrs, howevor, u report is to be pr8pared 

or the Governors of the four sb.'tes who Lre to mect--upon the invi tn.tion 

t Govornor Mooro--during tho In.ttor part of Mn.rch, in Trenton. 

Thank you for coming to this meeting: we sincerely hope your discussions 

11 bo p1eQ.sant and profi ti\ble. 

ELLWOOD J. TURNER, 
Cha.irman. 

~- ­

*** 
For the Commission. 

* * * * * * * 
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II~ B 

A CONFIDENTIAL REPORT 

pertaining to the interstate 
aspects of the proposal to 
utilize waters of the Delaware 
River as a source of metro­
politan water supply for the 
State of New Jersey. 
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INTERSTATE COl:IL:.IISSION ON TIiE DELAWAim HlVER BASn~ 

March 9, 1939 

A CONFIDENTIAL REPORT 

pertaininG to t:le intersta.te aspects of the� 
proposal to utilize w~ters of. the Delaware� 
River as a source of metropol1. tan vro.ter supply� 
tor the State of Hew Jersey.� 

I.� 

General BackG~~
 

A. The Problem 

the metropolitan regions of New York City, Northeastern New 

of the total population 

been almost constantly confronted with water supply 

•� rapidity of groY~h of these highly urbanized centers caused 

supply to beCOme either inadequate in quantity or 

these water� supply problems have been sUbjected 

and comraissions. During this period, 

• oonsiderod at least eight different plans of future ·water sup-

water from the Delaware River Basin, the last being 

Moore to utilize the Delaw&re and Raritan Canal pro-

for u metropolitan water surply. In Pennsylvania, 

tor no\'[ nnd addi tional water sup:olies for Philadelphia. und the 

include studies by at least twelve agencies, in-

all includin~ tho utilization of the water re-

O Dela\varo River Basin. In Now York, Now York City having com­

pus-Sohoha.rie development in the Catskill Mountains, nevertheless, 
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twenties, ,vas eyeing the upper 

souroe of water supply for tho 

Construction vrork on this project was begun 

B. An Interstate Stre~ 

1931, the impression prev~ilod in the e~stel~ st~tes 

reforred to t~S "the comluon 10.'" doctrine of ripo.rinn 

£\.s botvroen sto.t(;s. From this it followed that o:n.y 

stde could be mude only with tho con-

In oth;;;r words, such. divursion rOCluirod c. comp~,ct betwoen 

Wi th tho r.ppcrent joint intcn.:st of' N(;vl Jersey, Ncw York 

~, in the '~.tor resources of the Del~wnre Rivor Basin, Com­

1923, to nogotinto r. compe.ct for the r.llocD.tion 

River B~sin rmong the throe st~tes. 

c. Tri-Sto.to Compo.~~?mmissi~ 

Comr:lissionors cu'rivod r.t r.n c.grooment inclUding tho 

thu Dolw'r.ru River Basin. Now York imncdi~toly 

Tho New Jorsoy and Pen~sylvQ~io. legislatures did not 

oompnct vms formulutcd ~d submitted to the throe state legis­

TI1is document did not attempt to ~l-

wntor rOSOUl'CCS 01 tho D01Clwc,ro HiveI' Be-sin, 'out provided 

million ;nllons p0r dny to ouch of th.e StLtoS of 

and 900 million :,C'.llons per dey to Ponnsylv~nia. 

, 1925, Chr.p.l77 

- ?. 
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but it� again failed of ratification 

further delay, New York City decided to proceed 

plans to develop a new source of water supply 

River. It proposed the develonment and 

of� water daily from five tributaries of the 

It� undertook to operate its reservoirs 

release of compensation water laid dovm 

D. The Delavmre River Case 

of conflict, vdthin and among the states. led to legal 

b.Y� ~le state of New Jersey in the Supreme Court of the 

October terr:, 1930, to enjoin the State of New 

New York froBl proceeding with the proposed diversion. 

oontended.� aiaong other thinc;s, thut the diversion would 

damage to navigation, water power, municipal water 

conditions in the stre~, industrial uses, fisheries, 

agricultural lands. 

a intervoned in the case to orotect the ri~hts of the Com-
L� ,J 

years of testimony and argument presented before u 

tho United stutes Supreme Court handed do~m its decision 

and issuod its decree on }~y 25, 1931.* 

E. Opinion of the Court 

Dela"ro.ro Diversion Case was a denial of Ncvr Jersey I s 

of Now York be enjoined from diverting any water 

Chap.� 682 
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River or its triuutaries into another water-

however, did limit the permissiule diver'sion to the 

water daily and estaulished certain 

could be made, including the fol­

compensation water: 

At any time the stage of the Delaware River falls 
elow .50 c.s.m. at Port Jervis, New York, or Trenton, 
.. Jersey, or both (.50 c.s.m. being equivalent to a 
low of 1535 c.f.s. at Port Jervis and 3400 c.f.s. at 
anton), water shall be released from one or more of� 
e impoundinG reservoirs of New York City in sufficient� 
lume to restore the flow at Port Jervis and Trenton, to� 

a.s.m., provided, however, that there is not required� 
be released at any time vroter in oxceS3 of 30% of the� 

rlion area yield, and the diversion area yield having� 
on asoortained to be 2.2, c.s.m., the maximum release� 
iU1red shall be 30% of that amount, or .66 cubic feet� 

seoond per square mile of the areas from which� 
tar 1s d1verted.� 

"In determininc; the quantity of water to be released 
&1 to add to the flow of the Delaware River, the� 
rsink River shall be treated as if it flowed into� 
Delaware Rive~ ubove Port Jervis, and the number� 
eoonci feet of wa.ter rdeased from the impou:qding� 

ervoir on the Neversink River snaIl be added to the� 
her of second foot of water released from other� 
G~irs, so as to detcrrr~ne whether the quantity of� 
r. required by this deere£; to i.e released, has boon� 

ealed."� 

of release vms based pri~arily upon a plan developed 

of Ponnsylvm1ia and founded on the principle of re-

of cOlllpcnsation wa.ter during times of low flow, whon 

Tho TJastor, in comparing the Pcrmsylvnnin plan 

proposed by New York, providing for tho maintenance of a 

in the stream just below the point of reservoir 

-Tho ~hoory. of tho Ponnsylvuniu plan of roloase 
I think th~s thoory sound) is that wa.ter should� 

.leased whonevor the river drops to a low stage� 
lthor Port Jorvis or Tronton. In this manner the� 

of' the ri vor between Port Jervis and Trenton 

-4­
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; •. : 

'. -.. 

o bottor preserved" and, III also find that� 

the natural discharge of the river nt Port� 

• is low, that flow ~~ll generally but not 

8 bo increasod under tho opor~tion of the 

ork plnn of rolonse c~d wiLl al~mys b0 in­

Bod Wldor the opor~tion of the Pennsylvania 

of reloaso. ll 

the maintenance of certain dry weather flows, 

doctrino of equitable Qpportionment controls the 

of interstate ~aters. 

apportionment creates no superiority of 

waters. 

rotained jurisdiction in the Delaware Diversion Case 

any order or dir"ectioH O~"· I'lodific2.tion, or any supple­

-5­
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II.� 

THE NEW JERSEY PROPOSAL� 

A. General Statement 

water supply proposal now beinG advanced in New Jersey 

of the Delaware and Raritan 

for an aqueduct to convey 150 

from the Delavmre River at BullIs Island 

to the northern New Jersey metropolitan 

and cities 

trenton in the Delaware River Basin. 

of the New Jersey plan, Governor 1~ore has been 

New Jersey's right to divert water from the Delaware 

• Ulnard, Special Counsel to the Governor of New Jersey• 

• ~nard's opinions aro as follows: 

Stato of New Jersey, under ri6hts acquired by� 
e Delaware and Raritan Canal and feeder system,� 
uoh oanal and feeder for vro.tor supply, "and� 

tion to such usc vdll not give rise to valid� 
I or claims of any riparian owner on eithor� 

tho river, or of tl~ state of Pennsylvania,
!! ~ divertod ~ quantities greater ~ 

I'etotore habi tuall withdrawn for ca:lal and in­
purpo8es~ underlines added) ----- --- -­

ependent of the rights acquired by the state in 
:ware and Raritan Canal and feeder, "the state of 
Iq has the right to divert water from the Dela­
vel' for public purposes, without the consont of 
vania, to the extent that such diversion will 

e lSubstaI,iBal damago"'iiltho State of Pen!i'SYIvania."� 
08 added) -- --- ----- -- ­

project are not considered in this report. 

should be gi ven 

-6­
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III. 

EFFECT OF PROPOSED ~ 

,.• J' 

A. Compensation Water 

the Delaware River 

Govornor Moore's plan, quito 

excess of its fair and equitable share. In the second 

equivalent to 600 million 

Jersey, with provisions for protocting 

e Delaware Hivor. In the Dela:waro Diversion Case, tho 

lnoluded tho posibili ty of developing intrastato tri­

the extent of 400 million gallons per day, with 

of cO;~lpensation wuter. 

in the Delaware Diversion 

8 made for protocting tho flov, in tho Del 0.\'[£1.1'0 River dur-

Tho Now JersoJr project makes no provi sian for such 

that if one agency is required to liberate com­

interests of tho.t agency may be injured if some athol' 

divort water around the control point• 

. B. Logal Interpretation_.. ._----_. 

beon raisod in tho� matter of interpretation of tho 

In� the decreo I the Court ruled that tho 

be mude from the proposed reservoirs 

in Now York '~lonovor the flow in tho 

a:t.� or belovl, .50 c.s.m. at Port Jervis or Trenton, and 

reler,se compensction water during; these 

-7­

You are Viewing an Archived Copy from the New Jersey State Library



ement for the release of compensation water during 

based upon the principle that vmen 

0:' the ri ver for navigation, water 

purposes, below the point of' taking, should be benefited, 

D return 1'or tilE: f;d.vilege of diverting water, the net 

river below the point of diversion should be improved rather 

it is not apparent in what menner 

existing in the canals by-passing 

str.tion; nor is it cleer whether it anticipLted any 

any new diversions around either the 

a review of the exhibits and tostimony 

that tho flows in the river were actual 

in tho case of the Trenton location, were not adjusted 

parallelin6 ~1e river in Pennsylvania and 

r. tho Master vms aware of these diversions in the canals, 

o reforences to thom in his report to tho Court. Com­

the three states in regard to diversions, he statod: 

II I find tLat tile public policy of each of 
tho thrco states has penni ttetl eliversions from one 
waterSt10Q to anotLE.ir ........d.tershed 01 SO,11ewhat similar 
oharactor to tile proposed eli vorsion involved in 
the instant C<..se. The Stu.te of NON Jersc:y has per­
mi ttod the elivcrsio.l of viator from the Delaw8.re 
Ri. vor into the DolD.1.vrro and RQri tan Canal vklich 
extonds froI., the Delaware Rivcr across the Str.tc 
of Now Jersoy to Eo.ri to.n Bay on tho Atlantic 
Ocean. 1I and, 

"In Ponnsylvnnio.. there h0.8 been tho diversion 
of tho waters of t1.e Lehigh River into a Conal 
extending from Easton, Pennsylvania, to Bristol, 
Ponnsylvc..ni a. II 
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~====:=;~~;-.------_.-

Furthermore, the Master also ]mew the amount of these diversions as 

he included in his report, as 8.;,pe:1Mces, two tables showing monthly dis­

charges of the Delaware River at Port Jervis and Tren+;on for the period 

from 1\:)24 to 1829. 'The Trenton tabulation includes e. reference to the 

amount of flo"as in ea.ch 0:[' the three canals. However, there appears to 

be nothing in the report to indicate that tho Master gave consideration to 

future changes in the amounts of diversion. 

At the time of tho Court case, according to the data contained in the 

table in the t~sterrs report, tilO flow through t~c Delavmre end Raritan 

Canal ranged from 160 to 130 c.f.s. during the l~rch to December period 

of operation. Of these a..:lOunts, testimony gi von in the case to which the 

Master made specifi c refer'ence indice-tod that approximately one-half was 

returned to the D01aware River tJirough tho section of tho Canal betw0cn 

Trenton and Bordentovvn. This scction was deoded to tho City of Trenton 

about 1934, c:nd pv.rt of' it was lecter fillod in by the:. City. 

The flow in the Trenton PO"'for Canal, as shovm on tho sarno ta.blo in 

the I!aster I s report, rangod frol)'1 210 to 250 c. f • s. 2.Ild tho flow in tho Penn­

sylvania Canal ¥ffiS 50 to 53 c.f.s. until September, 1927. During the 

of 192'/, and through 1926, tho flow had been reduced to 20 c.r.s. 

On tho basis of tho records containod in the hfu.ster I s report, the 

in tho canals which by-passed the Trenton Gaga vms approxime,toly as 

Dola'...rar<J and Rari tan Canal foodor 
Tronton Power CanQl 
Ponnsylv8nia C~nal 

160 c.f.s. 
230 

50 

TOTAL 440 c.f.s. 

AccordhlG to ti10 testimony to \,-Ilich the l:.iastcr refers in his l'eport, 

tially ono-half of the amoun's flowing into the C2.rw.l fe:edur WE:.S 
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the Delaware Rivor Basin. 

Moore's proposal contemplates tho diversion of a mQXimum of 

ion ga.llons per day, or 300 c.f.s. through tho Canal feeder. Tho 

this is to increase the flow in tho feeder at Trenton from 160 

This represents ill1 incrensed diversion around the 

0.f'.5. 

changes also have taken place since the Delaware suit, 

gc.gc. It is understood that changes also have oc-

In the Trenton Power Canal, all of the vmter 

15 c.f.s., is returned to the River above the Trenton gage, and 

the.. t the flow opposite the Trenton t,rge in the P<mnsylv£mia 

now exceed 15 c.f.s. 

increase the floil! in the River rrt 

Subtre.cting fro~!l this figure the chr-np;o of. 140 c.f.s. 

sup~ly proposal, gives 

EiVOl' c.t Irenton o.s the not� effoct 

since tho Dolf.Vfuro Diversion� Case. 

river below 1'renton, none of the existi:1g ch<:L.'1gos 

Goyornor Hoore's proposed projoct, howover, if 

c.. docrense of 145 c.fos. or QpprQ]~imo.tcly 100 

lly (determined by subtracting 225 c.f.s. minus one-he.lf 

the flovi of tho Delc.wf'.l'E) Ri vor. 

c. ]ow York'J Interest 

cip~l ruterost in 1'q;ul'd to the p1'opo~;od project 1'0­

tion of tho Supreme Court I 5 rule 01' rulec,se. Specifi­

bly� m.nt to know '\'lhGtho1'--in tho ce..SG of the diversion 

which could be mfO.de by 

-10­
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either PelUlsylvania or New Jersey--New York would be required to make up 

any decreases in the flows at the control points (Port Jervis or Trenton) 

caused by such undertakinU;s. 

D. PerUls~rl vania I s Interest 

Pennsylvania I S interest in the ques tions now rai sed probably re801 ves 

itself to a considere.tion of conditions in both the section of the river 

above Trenton end also in the tidal section of the river below that city. 

Regarding the upper part of the river, Pennsylvania vlOuld be concerned 

with the same problem as Nev; York state regfl.rding tho question of applica­

tion of the rule of release, and the diminution of flow of the Delavmre 

River from Raven Rock to Trenton, especially in cOTmection wi th possible 

future plans for tiLe development of water supply, particularly in Phila­

delphifl. and southoastel'n Pennsylvania. In tho tidal estual'y, the de­

crep,se in flow ;;light cause subsbmtio.l dnJTl::tge to PelUlsylvaniu. The items 

possibly subject to damacc byche diminution of flow would include vrator 

suppl:>', bot:1 domestic and industrial, salini ty invasion, and the amount of 

water available for dilutio~ of pollution. 

-11­
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IV.� 

POSSIBL~ ~ODI?ICATIONS TO AVOID DAIw~GES 

The interest of all states in the Delaware River Basin, when con­

fronted with the possibility of a diversion from the watershed, revolves 

about the effect of the diversion unon the flow conditions in the river 

durinG the critical periods of low flow. To avoid possible claims of damage 

on the part of any interested state, the principles underlyinG the Supreme 

Court's decision in the Delavlare Diversion Ce.se might be made generally ap­

pliccble to the present proposal in New Jersey, as well as to future water 

supply projects in the entire drainage basin. 

The New Jersey plan contemplates the location of a dam to create the 

so-called Dock Watch I-iollow Leservoir. The flow line of 380 feet, as pro­

posed, gives an availablo storE'-t.,s of about 600 million gallons--enout;h to 

provide four days supply of water. 

At an increased cost of apjJroJ.im~.tely foul' million dollars, the pro­

posed dRm could be raised so a3 to create an available storage capacity of 

about 15 billion [;al10ns--enou:·), to provide a 100-da'."s r;uuply; at a rate 

of 150 r'. G. D. 

To de.to, no genera.l tll0017 of a?portiorunent of the wa tors of the Dela­

ware River has been adopted by the stctcs of the Delaware River Basin. The 

only attempt to accomplish such an apportiorunent occurred in the compact 

negotiations a.nd in the Delaware Divorsion Case, previously reviewed. In 

the decree of the United States Supreme Court, releases of compensation 
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water wore required of New York City v!hen tho flow' in the Delaware River 

at Port Jervis or at Trenton, falls below the prescribed ~rinim~~ rate 

of .50 c~s.m. 

In app1ying this rule of rdc'::lsc to the l'iiew Jersey propos;;.l, observa­

tions c.nd recordings of the flow of -,'n:.tor in tho Delc:v!c,re River at Trenton, 

mG-do subseQ4ent to tho deci sion of the Supremo Court, indicP.te o. maximum 

peried of approsimatcly four and a half months during tho yoar ~hon the flow 

in th8 river falls below .50 c.s.m. 

If thc Supre~e Court's rule of releQse wOle applied to all states con­

templating diversions for VIator supply purposes, under tho torY-IS of the 

present propose.l Nev! Jersey v!ould bo required to modify its proposed plan 

either by refraininG from divertinG water from the D01a~mre River when the 

flo-;! at Trenton fells belov! .50 c.s.m. or by providinG storr,go so as to 

muke releases of componsn.tion 'linter during periods whore tho flo':r B.t Trenton 

WQS less than .50 c.s.m. Tho most obvious c.nd a.ppropriato method of 0..0­

complishing this P~U'POfjO, llS is o7-idant from ::.~ reVi01! of the Nevr Jersey 

pl,~n, '.;ould 8.ppvc.r' to bo by th0 follo".iin2: lIlOt;1Ods, or by 0.. (;onbi:l~tion of 

such methods: 

(1)� The co.pc,city of tho Dael':: We.teh Hollo':f Reservoir 
vould h~vc to b0 incrcrsod in size to afford the 
m~xi~um storace crpccity of 15 billion E~llons, to 
supply 100 dc"s of ':,'l:'tcr :lurins tho period --men 
the flow c.t Trc,'1.ton £'l:'.lls bc101'T .50 c.s.m.; o.nd 

(2)� Anothor rcso~voir ~ust be constructed exclusively 
for the; storclgc of componslltion waters, for re­
lease i'fhen the flO\'l D. t Trenton fulls below the 
prescribed minimum. 
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v. 

A BRIEF SULITrARY OF CONCLUSIO:;S 

The Interstate Commission on the Dolaw8.re River Basin believes that 

the New Jersey water supply propos~l vmula, in all probability, be ob­

jectionable both to Now York and POffilSylvD..-'1.ic··-particulo.rly to Pennsyl vanio.-­

because it would appcar to cause subctantial d2~o.cc. 

Thore o.ppears to be a comparativoly simple and inoxpensive v~,y of 

correcting end avoiding this dc.mD.Ge, if tho suggestions outlined in this 

report arc followed b~T the construction of a largo distributing roservoir 

ul tiinc.tely contomplc.tod by l~ew ·Jersey J [-.nd by constructing a storage 1'0­

servoir on SOhlO smell tri butcry of the Dolc.vn.1'E; ~{i VGr in Nevi Jersey J in 

order GO secure th0 n,lcL,se of cOli1pellsc.tion wc,t01' during cri tic<:,l periods 

of 10-;r flow. It is furth(;r SUio;[~osted thc.t l: combin2..tion of these tHO rc­

cOffi!.:onG.c.tions mii",ht bo feasible. 

It is believed thGt by some such method cs this J subston 4;ir.l d,-.mo.~e 

to Foy, York ['.nd Pennsylvr·mir:. would bo eliminatod und a logislc.ti vo o.gree­

mont oJnong tJ.1e statos could be se·')ured so C'.S to :2c1';i1i t the diversion of 

150 :atillion gallons of Ymtar dc.ily for tho r"orthorn Pcw Jorscy munici­

pdi ties J "Hi th tho possible c.ddition of 50 million sdlons dc.ily for 

Trenton end ci tics to the SOutll of Tr'onton. These unounts C.l~O not in 

excess of C'. fair rmd oqCli trcb18 ::,-pportionr.,ont. 
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