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FOREWORD

At the recent business meeting of Incodel, it was sug=-
gested that each Commissioner should be furnished with a
record of the activities which have been undertaken by the
Commission in connection with the water supply proposal now
under consideration in New Jerseye.

A summary is difficult since the negotiations, up to
this time, have included a variety of communications, memo=-
randa, reports, and conferences with numerous individualse
To supply a fairly complete accounting of activities and to
maintain, at the same time, a continuity of subject matter
was impossible,

Accordingly, the material has been classified and segre=-
gated in two volumes, the first of which contains general
information concerning Incodel and its position relative to
the New Jersey proposal, and--as the most important contribu-
tion appearing in either volume==-a report which evaluates the
proposed New Jersey plan, its possible effects upon the other
states of the Basin, and suggestions as to modifications to
avoid possiblc damages

The second volume, to follow shortly, will contain &, maetvjud it
record of the more informal negotiations which have been
under way; copics of communications; reports of conferchces
with Governor lLoore and Governor James; and a summary scction
to bring negotiations up to date,

Respectfully submitted,

David W. Robinson,
DWR:BA Executive Secretary.
Enc.
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THE INTERSTATE COMMISSION ON THE DELAWARE RIVER BASIN

Organized in 1936 by the Joint Legislative Commissions on Interstate Cooperation of New Jersey,
New York, and Pennsylvania, the Interstate Commission on the Delaware River Basin is a part of
the governmental machinery of the cooperating states, financed entirely from appropriations by
those states. It is engaged in the formulation and execution of a coordinated, unified plan looking
“toward the wise use, development, and control of the natural resources of the Delaware River Basin
as a whole. The technical advisory committees listed below afford Incodel the means of sifting,
analyzing, and presenting the ideas and experiences of water resources planners and technicians

within the Basin:

ADVISORY COMMITTEES
COMMITTEE ON PLANNING

e

NEW JERSEY NEW YORK p
MRg. CHARLES P. MESsIcK Dr. M. P. CATHERWOOD v
Chairman of State Planning Board Chairman of State Planning Council 1“
Mgz. RusseLL VAN NEst BrAack MRr. Wayne D. HEYDECKER {
Director of State Planning Board Director of State Planning ;
PENNSYLVANIA FEDERAL GOVERNMENT i
Dr. James F. BocArRpus Mg. HAROLD MERRILL
Member of State Planning Board Assistant Executive Officer
Mz. F. A. PITKIN National Resources Committee

Director of State Planning Board

COMMITTEE ON QUALITY OF WATER

DELAWARE ' NEW YORK
Mr. R. C. BECKETT Mgr. C. A. HoLmQuisT ’
State Sanitary Engineer Chief Engineer of Department of Health
NEW JERSEY = . PENNSYLVANIA
MR. H. P. CROFT MRg. H. E. Mosgs
Chief Engineer of Department of Health Chief Engineer of Department of Health

COMMITTEE ON QUANTITY OF WATER

NEW JERSEY NEW YORK PENNSYLVANIA
Mg. Howarp T. CRiTCHLOW Mg. RUSSELL SUTER Mg. CHARLES E, RYDER
Engineer in Charge Executive Engineer Chief Engineer
State Water Policy Commission Division of Water Power and Control Water and Power Resources Board

COMMITTEE ON INFORMATION AND RESEARCH

Mg. R. D. ForBes, Director, Allegheny Forest Experiment Station

Mgr. HusBerT R. GALLAGHER, District Representative, Council of State Governments

Dr. W. BrookE GRAVES, Professor of Political Science, Temple University

Dr. FrANK A. HEACOCK, School of Engineering, Princeton University |
Dr. Frank B. Howg, Professor of Soil Technology, Cornell University ‘
Dr. WiLL1aM S. PARDOE, School of Engineering, University of Pennsylvania \
Dr. WiLLeEm Rupovrrs, New Jersey Agricultural Experiment Station
DeaN THORNDIKE SAVILLE, College of Engineering, New York University v!

|
|

_ rousdepni, by,
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THE INTERSTATE COMMISSION ON THE DELAWARE RIVER BASIN
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the State of New Jersey.




B S .

e ——

You are Viewing an Archived Copy from the New Jersey State Library

MEMORANDUM FOR GOVERNOR JAMES

covering briefly the coritical
importance of water supply needs
from the Delaware River Basin
and the interstate complications

involved,
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THE INTERSTATE COMMISSION ON THE DELAWARE RIVER BASIN

March 20, 1939,

Hon. Arthur H. James,
Governor of Pennsylvaniea,
State Capitol,
Harrisburg, Pennsylvenia.

Dear Governor James:

The enclosed material was prepared up-
on my request, in order that you might have
available a concise summation of a serious
problem which has arisen in the Delaware River
Basin,

A satisfactory solution te this problem
is of far-reaching importance to present and
future conditions in Philadelphia and south-
eastern Pennsylvania; the machinery for ap-
proaching such a solution is in motion, through
the functioning of this Commission.

I should be pleased to discuss this pro-
blem with you, at your convenience.

Faithfully yours,

Ellwood J. Turner,

EJT:BA 3 Speaker.
Enc.
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THE INTERSTATE COMMISSION ON THE DELAWARE RIVER BASIN

March 20, 1939,

Hon. Ellwood J. Turner, Chairman,

The Interstate Commission on the
Delaware River Basin,

Speaker's Office,

Harrisburg, Pennsylvenia.

Dear Mr, Turner:

I transmit herewith a brief memorandum
covering the critical importance of water
supply needs from the Delaware River Basin,
and the interstate complications involved.

This material was hastily prepared and
covers, only in bare outline, the nature and
immediacy of this problem,

We should be pleased, of course, to
furnish the Governor with more complete in-
formation,

Respectfully yours,

David W. Robinson,
DWR:BA Exocutive Secretarys.
Enc,
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THE INTERSTATE COMUISSION ON THE DELAWARE RIVER BASIN.

March 20, 1939.

MEMORANDUM FOR GOVERNOR JAMES

covering briefly the critical importence of water
supply needs from the Delaware River Basin
and the interstate complications involved.

I« The Delaware River Basin

The Delaware River rises on the western slopes of the Catskill Mountains
in the State of New York, and flows southward to the sea as a boundary water,
first dividing New York and Pennsylvania, then New Jersey and Pennsylvania,
finally New Jersey and Delawarc.

The drainage basin formed by this major stream and its tributaries covers
an area of more than twelve thousand square miles; it contains & population of
approximately five million people; it lies within loss than two hours driving
distence of more than fifteen million peoplec.

The courts have decrecd interstate ownership of this waterway. Experienco

has dictated the need for interstate control of its abundant resources.

JI« Incodel

The Interstate Commission on the Delaware River Basin was orgasnized in
1936 by the Joint Legislative Commissions on Interstate Cooperation of Now
Jerscy, Now York, and Pennsylvania. It is a part of the governmental machinery
of the cooperating states, financed entirely from appropriations by those
statess It is engaged in the formulation and execution of a coordinated
unified plan looking toward thec wise use, development, and control of the

natural rosources of the Delawarc River as o wholee
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III, Water Needs From the Delaware River Basin,

For the pest twenty years, the metropolitan regions of New York City,
northeastern New Jersey and Philadelphia--containing about one-eighth of the
total population of the United States~--have been almost constantly confronted
with water supply problems. The rapidity of growth of these highly -urbanized
centers has caused existing sources of water supply to become either inade-
quate in quantity or unsuitable in qualitye.

Since 1920, thesc water supply problems have been subjected to study
by a variety of official boards end commissionss During this period, New
Jersey has considered at least eight different plans of future water supply
involvihg the use of water from the Delaware River Basin, the most recent
being the proposal of Governor licore to utilize the Delaware und Raritan
Canal properties and water rights for a metropoliten water supplye. In Penn-
sylvanie, the proposals for new ond additional wator supplies for Philadelphie
and the surrounding metropoliten r~rea, includo studics by at least twelve
ogoenciecs, involving mony alternate plans, all including the utilization of
tho wufer rosourcos of the Dclaware River Basine In New York, New York City
having completed its water supply development in the Catskill Mountains,
novertheless, looked over the divide and, in the carly twenties, was eyeing
ﬁhe upper portion of the Delawnre River Basin as o source of water supply for

the city's future requircments. Construction work on this project was begun

two yoars agoe

IVe Water Rights in the Delaware River Basin

The authority of a state to control and administer interstate waters
is limited. If thedaims of two or more states to these waters are in con=-

flict, the states may settle the controversy through negotiation of an

-l
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agreement, through the adoption of reciprocal or concurrent legislation, or
through an interstatc compacte The only alternative to this procedure is
that the statos may have reccoursc to the Supreme Court of the United States
for adjudication of the differences at issue. The weight of public opinion
favors interstete negotiation on an cmicable basis.

In 1931, New Jersey, New York and Pennsylvenia became involved in a con-
troversy over a proposed diversion of Delaware River waters for water supply
needs in New York City, which resulted in legal action before the United
States Supreme Court., The preparation and presentation of testimony and
argument in this case covered a period of three years and cost each party to
the litigation the sum of approximately a half million dollars. Furthermore,
the Delaware Diversion Case did not in any sense solve the problem since the
Court clearly stated in its decree that it would retain jurisdiction: that
if end when New York, New Jersey or Pennsylvania required additional water

from the Delaware River Basin, the door was open for further litigation.

V. The Present Emergency

There is now pending before the New Jersey State legislature e proposal
advanced by Governor A. Harry Moore, walch involves the development and
‘utiliéation of the Delaware and Raritan Canal and its feeder as the right-of-
woy for en cqueduct to convey 150 million gallons of water deily from the
Delaware River at Bulls Island (about 20 miles above Trenton) to the northern
metropoliten New Jersey area, and a possible 50 million additional gallons
doily to Trenton and cities to the south of Trenton in the Delaware River
Basin,

The Interstate Commission on the Deleware River Basin believes that the

New Jerscy wnter supply proposal is of great importence to the Commonwealth

G-
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of Pennsylvenie, particularly to Pniladelphia and its metropolitan arese

| .The Commission also feels that without a full measure of cooperation
on the part of the Chief Executives and the administrative departments of the
stetes in this watershed, negotiations which are now under way (through this
agency) may be jeopardized. The only alternative--the certain result of a
hositancy.to cngage in such negotiations--is further time-consuming and costly
litigation before the Supreme Court of the United States.

Atteched to this brief memorandum is a series of newspaper editorials

and news stories which are ropresentative of the immediate importeance of this
proposal as well as of the attitude of the press as to the feasibility of

its approach through the Interstate Commission on the Delaware River Basin,

Respectfully submitted,

The Intorstate Commission on
the Delaware River Basin.

Hon. Ellwood J. Turner,
Chairman.
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MEMORANDUM FOR GOVERNOR MOORE!S LUNCHEON

soetting forth, among other things, Incodel's
position as to tho water supply proposal now
being advanced in New Jersey.
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THE INTERSTATE COMHISSION ON THE DELAWARE RIVER BASIN

MEMORANDUM FOR GOVERNOR MOORE'S LUNCHEON

March 15, 1939.

I. INCODEL

A Organization

For the benefit of those of you who may be unfemiliar with the orgeni-
zation and operation of the‘Interstate Commission on the Delaware River Basin,
I should like simply to point out that it was orgenized in 1936, by the Joint
sgislative Commissions on Interstate Cooperation of New Jersey, New York,

and Pennsylvenia. During the first year of its operation, it was fineanced by
: épecial grant made by the Spelmen Fund of the Rockefeller Foundation as a
demonstration project in the new field of interstate cooperatione In July

of 1937, however, its operations were ebsorbed by the stetes, and it has
Psince been maintained entirely through appropriastions mede by the legislatures
and ep proved by the Governors of New Jersey, New York, and Pennsylvenia. It is
hus; in fact, a joint governmental agency operated by the statos of Delaware,

New Jersey, New York, and Pennsylvenia.

Be Major Interests

l. Water Pollution

As its first objecctive, the Commission has contered a major portion of

ts time and resources during the past two years in attempting to improve the
quality of water in the Delaware River Basin. Adapting itself to the function
gof supplementing the sctivities of existing state departments or agencies

ich now have control over water pollution, the Commission established an
Advisory Committee on the "Quality" of Water in the Delaware River Basin,

ich is composed of the Chief Engineers of the respective State Departments

'f.Health. This Committee, after a long series of conferences, drafted a
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Raciprocel Agrecment for the Correction and Control of Pollution in the
Weters of the Delawaro River Basin, which was then ratified and signed by
each State Department of Healthe At the present time, & concurrent statute
has boon introduced into each of the four stete legislatures which sets
forth the stendards of quality or clecanlinoss formulated under the terms

of the Agrecment and which will, in effect, give legislative approval to

theso standards.

2. Water Supply

A similar Advisory Committec on the "Guantity" of Water in the Deleware
River Basin has been at work during the past two years in attempting to
colloct adequuté fectual deta which might be helpful in arriving at o similar
agrecment among the states as to an equitablc epportionment of the waters

of the Dclawerc River Basin, The authority of a stete to contrcl and ad-
minister interstate waters is limited. If the claims of two or more states
to these waters are in conflict, thc states mey settle the controversy
through negotiation of an agrcement, through the adoption of roeciprocal

or conecurrent logislation, or through an interstate compact The only alter-
native to this procedurc is that the states may have recourse to the Supreme
Court of the United Statecs for cdjudication of the differcnces at issue.

The weight of public opinion favors interstate negotiation on an amicable
besise Moreovor, as Duense Minord hes said: "Litigation may or may not

stop a given project, but it can never fully solve the problems" The Dela-
were Diversion Casc, in 1931, did not "fully solve the problem.”" The
immedicte claims made by Hew York and New Jersey wicre successfully adjudi=-
cated, but the court clearly steted in its decree that it would retain

Jurisdiction in this metter with tho implication that if and when New York,



You are Viewing an Archived Copy from the New Jersey State Library

S

14
L]

Neé Jersey, or Pennsylvenia required additional water from the Delaware

River Basin the door was open for further litigation.

II. INCODEL'S POSITION AS TO THE PRESENT PROPOSAL OF GOVERNOR MOORE

When the present proposal, being advanced by Governor lioore of New
Jersey; was first presented publicly, Incodel was interested by reason of
the interstate nature of tie proposal. The Commission was anxious that there
might be no conflict of state interests. It was not concerned in an evalua-
tion of Governor Moore's proposal a&s couparcd with any of the othner water
supply developments heretofor recommended in New Jersey. The decision as
to where New Jersey shell go for additional water and under what plsn such
water shell be secured is exclusively a matter of intra-state concern. But
bv reeson of the previous controversy, in 1931, Incodel believed that it
might be in a position to facilitate and expedite New Jersey's present pro-
posal by en analysis of its interstate aspects.

As & socond mejor interest, it appears to the Comuission that were

New Jersey's present plan consummeted, the fundamentel problem of an equit-
able apportionment of the waters of the Dclewere River Basin would not be
solved to the satisfaction of New Jersey or any of the other states in the
Besin. Also, it is the feeling of the Commission that the possibility of a
Joint development of the weter supuly resources of this watershed by two or
more of the stetes concerned has not becn sufficiently explored and might
prove to huve econouic adventages. If such is the case, prompt action is

essential to avoid uncoordinated development.

IIT. GOVER'QRS' COIFERRNICE

Following the introduction of Governor Moore's plan to the New Jersey

P N
3
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legi;lature, your Chief Biecutive suggested thet Incodel should cell a
conférenoe of the Governors of Delaware, New Jersey, Iew York and Pennsyl=-

venie (the invitetions to be issued upon his request) in order that the plan

could be properly explained and that sucn differences as arose might be
cleered up. In order that the Commission itself might be mede familier
vith the New Jersey project and its interstete implications, a series df
meotings of the Advisory Committee on Quantity of Water was held and a
preliminery report based upon these conversetions wes prepared;

It was then suggested by the members of the Executive Committee that

a8 a next step--in anticipation of the proposed Governors' Conference--the
nmembers of Incédel from each state should meet with their Governors indivi-
dually, to inform them of the present situation and to determine their points
of view. It was felt that such meetings, held without publicity, might en=
able the Governors then to meet together to settle upon a way by which New
Jersey might‘proceed with its present plen, if it so desires, and by which
the states could get togetiher on the longer-renge program of deteriining an
appropriate procedure for acquiring the basic facts needed in arriving at an
accord anong the states as to a permanent equitable epportionment of the

Delawere River Basin vaters.
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February 27, 1939.

INCODEL ADVISOKY COMHITTDE ON QUANTITY OF WATER,

bt A e e e o rat men.

Howard T. Critchlow,

Engineer in Charge,

State Water Policy Commission,
Trenton, New Jersey.

Charles E, Ryder, Russell Suter,

Chief Engineer, Executive Engineer,
A Water and Power Resources Board, State Conservation Department,
. Harrisburg, Pennsylvanisa. Division of Water Power and Control,

Albany, New York,

| CONSULTANTS
: Charles H, Capen, Walter E., Spear,
¥ ~ Engineer, Chief Engineer,
- North Jersey Water Supply Board of Water Supply,
; ~Commission, New York City.

West Orange, New Jersey.

Henry Jo Trainer,

Member, City Council,

Chairman, Cormmittee on Public Works,
Philadelphia, Pennsylvania,
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" IHE INTERSTATE COMIISSION ON THE DELAWARE RIVER BASIN

February 25, 1939,

Memorandum from the Chalrman

to the members of the Incodel

Advisory Committee on Quantity
of Water in the Delaware River
Basin, with their consultants.

;T Legislative matters in Harrisburg will prevent my attending the meet-

ﬂE@Gf'the Incodel Advisory Committee on Quentity, and its consultants, to

Slv=i,
NI

eview the New Jersey water supply plen now being advanced by Governor A.

"??I‘ahould like, thereforc, in this brief memorandum, to point out what
re hope will bo eccomplished at this meecting.

. INCODEL
i
4rat of all,; for the benefit of those of you who are not familiar with

=48

f@rst&te Commission on the Delawarc River Basin, I should like simply to

'”rﬁéfos of Delavere, New Jerscy, New York and Pennsylvania. Primerily,
bl
_iqﬁion of the Commission is to serve as a coordinating medium; its

forts are to supplo.ent ratheor than to supercede in any way, existing state

i t:rr‘; 5

e,

18 éxperiment is to confirm the interest, the dovotion and the competence

e

"Wﬂygﬁnd local officials to carry forwafd to a successful conclusion en
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‘%ernative--particularly in this field of water resources control=--

! comtrol. Such a possibility is not femeiful,

WATER SUPPLY

ﬂ?f&ersey end Pennsylvania. Ior that reason, the Court's opinion stated
'=%%;he diversion allowed Wew York City should not constitute & prior appro-

#
AlDy:

ation and should not give the State of New York and the City of New York

iy
-

!ghperiority of right over the State of New Jersey and the Commonwealth of
i

iva.nia,‘ in the enjoyment and usc of the Delaware River and its tribu-

P! esent pla.n in New Jersey as opposG.d to another plan: that is purely an
l=state matter. We are concerncd only in attempting to work out by con-
‘ ‘_-,,l.l{f_' amicable negotiation the problems involved in order that we may

-
50 ‘,-!_ interests of all of the states in the Basin, while arrenging
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lan I;« additlonul water supplics to meet Now Jerscy's necds. We
A;‘ process is bottor than long ond costly litigation.

s ;y-r _1Ing.1 word, you are rcminded thet you are serving, now, in en ad-
}Jnvl }.Puoity to the Interstate Commission on the Delaware River Basin.

:_‘!t )88 ,- wish it otherwisc, we will not consider that you are ncgotiating

%) _f of‘ your states or metropoliten centers, or as officials representing
ﬁ-ghrtments or agencies.

e proceduroc calls for you to submit a report to Incodel which will,
;hooept, modify, or reject the conclusions offered.

_:'Y? ; largely upon your findings, however, a rcport is to be prepared
‘? th ULJ- ernors of the four stetes who cre to mect--upon the invitation

-j_;.x‘_i’e- Mooro--durlng; the latter part of Moarch, in Trenton.

1k you for coming to this meeting: we sincerely hope your discussions
o

ELLWOOD J. TURNER,
Chairmen.
S A K

For the Commission.

s Pennsylvenie,
6, 1939,

* Kk %k ok Kk Kk %k
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A CONFIDENTIAL REPORT

pertaining to the interstate
aspects of the proposal to
utilize waters of the Delaware
River as a source of metro=-
politan water supply for the
State of New Jersey.
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‘ﬁ&ERSTATE COMLISSION ON TiiE DELAWARE RIVER BASIN
March 9, 1939

A CONFIDENTIAL REPORT

*-;perta.ining to tihe interstate aspects of the
.fkprOposal to utilize waters of the Delaware

" River as a source of metropolitan water supply
" for the State of New Jersey.

I.

General Background

A. The Problem

PR

Jince &326, the metropoliten regions of New York City, Northeastern New
8.

nd P -ladelphia~-containing about one-eighth of the total population

rapidity of growth of these highly urbanized centers caused

w»uﬁaﬁ of water supply to become either inadequate in quantity or
A

0 quality.
s
dmost twenty years thesc weter supply problems have been subjected

"; iety of official boards and commissions. During this period,

16 usc of water from the Delaware River Basin, the last being

-
1
a

8l ﬁ‘ Governor Moore to utilize the Delaware and Rariten Censal pro-
e

Téter rights for a metropolitan weter supply. In Pennsylvania,

I

L8 for new and additional water supolies for Philadelphie and the

metropolitan crea include studies by at least twelve agencies, in-

: -:i:mrnate plens, all including thc utilizetion of the water re-

7ithelawaro River Basin. In New York, Now York City having com-

.

LB 0D

Efs-Sohoharie development in the Catskill Mounteins, nevertheless,
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.Te and, in the early twenties, was eyeing the upper

e Rivor Basin as a source of water supply for the

irements. Construction work on this project was begun

B; An Interstate Stream

or to L e year 1931, the impression prevailed in the eastern states

me usually reforred to as "the common law doctrine of riparian

5 'ootivo as botwoen states. From this it followed that ony

fﬁﬁor affocting another state could be made only with the con-

;{?to. In other words, sucih diversion requircd ¢ compact betwoen
.,

imi;s. With the anpperent joint interest of New Jersey, New York

‘%f‘ﬁl in the wetor resources of the Deloware River Basin, Com-

-éppointod, in 1923, to ncgotiate o comptct for the allocation

..

X8 of tho Dolawnrc River Basin cmong the three statos.
H

= 4

ML

Ce Tri-State Compact Commissions

wators of the Delawerc River Basine. New York immediotely

~;%gotiations wvorce continuede

ad {oh@uct wos formuleted anc submitted to the threce state legis=

_
f tholr sossions of 1927, This document did not attempt to eal-

‘n'¥he wnter resources oi the Delawarc River Basin, but provided
#bion of 600 million gallons per day to coch of the Stutes of
deNew York, and 900 million tllons per dey to Pennsylvcnia,

W8, 1925, Chep,177

il
Bl -
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4
Fatified the compact** but it again failed of ratification

nd Pennsylvanie.

%ﬂ;isk further delay, New York City decided to proceed

L

th its plans to developr & new source of water supply

cal

g r;fin New York State. It undertook to operate its reservoirs
A~ .

.ed.quik th the rule of release of compensation water laid down

De The Delaware River Case

;iogy of conflict, within and among the states, led to legal
~nﬁk%2'uthe State of New Jersey in the Supreme Court of the

A5
4-yhg%fthe October term, 1930, to enjoin the State of New
-'riﬁg& of New York frowm proceeding with the proposed diversion.
; yyf;bntended, a.xong other things, that the diversion would
- nﬁiﬁi damage to nevigation, water power, municipal water

conditions in the stream, industrial uses, fisheries,

8try, rcecreational uses, and agricultural lands.

L

[Wanie intervencd in the case to protect the rights of the Com=

two years of testimony end argument presented before a
the United States Supreme Court handed dowm its decision

» 8nd issucd its decrce on May 25, 1931.%

E. Opinion of the Court

8 of the Delavaro Diversion Case was a denial of New Jersey's

805
8 ?1927. Chap. 682

—3—
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A

-Eamare River or its trivutaries into another water-

i

.

hbwever, did limit the permissivle diversion to the

b -lbtg‘;-

.4;; million gallons of water deily and estauvlished certain

o

;uﬁhich the diversion could be made, including the fol-

DL

the release of compensation water:

_”*ﬁ% any time the stege of the Delaware River falls
low «50 c.5.me &t Port Jervis, New York, or Trenton,

" Jersey, or both (450 ces.me being equivalent to a
flow of 1535 c.f.s. at Port Jervis and 3400 c.f.s. at
Trenton), water shall be released from one or more of

the impounding reservoirs of New York City in sufficient
rolume to restorc the flow at Port Jervis and Trenton, to
‘noa.m., provided, however, that there is not required
e released at any time water in oxcess of 30% of the
rsion area yield, and the diversion area yield having
;isoertained to be 242+ CeSems, the maximum release
red shall be 30% of that amount, or 66 cubic feet
"geocond per square mile of the areas from which

or is diverted.

1‘_,", . .

"In detormining the quentity of water to be released
0 a8 to add to the flow of the Deleware River, the

iilaware River above Port Jervis, and the number
gacond feet of water released from the impounding

43

8lth of Pennsylvenia and founded on the principle of re-
-%{?aso of compensation watcr during times of low flow, when

08t required. Tho Mester, in comparing the Pennsylvania plan

Toposed by New York, providing for thec maintenance of a

foather flow in tho stream just below the point of roscrvoir

: part:

ho ?hoory of the Pennsylvenia plan of releasc
 think this theory sound) is that watcr should
~i;eaeed whonever the river drops to a low stage
1ffger Port Jervis or Trenton. In this menner the
L~{§v0f the river between Port Jervis end Trenton

‘and

o -
o

-l

.



" Archived Copy from the New Jersey State Library

bo botter prescrved" end, "I also find that
" the natural discharge of the river at Port
1s is low, that flow will generally but not
\ws be incrcascd under the operation of the
- brk plan of rcleasc end will always be in-~
eeod undor the operation of the Ponnsylvenia

plan of reloase.”
ddition to reoquiring the maintenance of certain dry weathor flows,
smmonded, end the Court approved, two additional guiding

1]
-

>-‘~—". doctrinc of cquitable apportionment controls the
1 ,_;-;_‘_ and usc of interstate watersa

G :lority of apportionment creatcs no superiority of
‘ *’: interstatc weters.

purt elso rotained jurisdiction in the Delaware Diversion Casec

® of any order or direction or modification, or any supple-
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II.
THE NEW JERSEY PROPOSAL

=

A. General Statement

lave opment and utilization of the Delaware and Raritan

.ﬁéaer as the right-pf-way for an aqueduct to convey 150

--wﬂr:waater daily from the Delaware River at Bull's Island
.;aqﬁaybove Trenton) to the northern New Jersey metropolitan

SRBibly 50 million additional gallons to Trenton end cities

St
e,

" Trenton in the Delaware River Basine

T

o B. Legal Aspects

ng}deration of the New Jersey plan, Governor licore has been

j-ﬂ‘New Jersey's right to divert water from the Delaware

48 E. Minard, Special Counsel to the Governor of New Jersey.
Minerd's opinions ere as follows:

Btate of New Jersey, under rights acquired by
 Delaware end Raritan Canal and feeder system,
uch canal and fecder for water supply, "and
ion to such use will not give rise to valid
or claims of any riparian owner on eithor

e river, or of the State of Pennsylvania,

éﬁ not divertod in quentities greater than
tofore hebitually withdrawn for conal end in-
purposes. (underlines added)

mdependent of the rights acquired by the state in
deware and Raritan Conal and feeder, "the state of
ﬂﬂﬁy has the right to divert water from the Dela-
f r for public purposes, without the consent of
ia, o the sxtent that such diversion will

substantial damage in tho State of Pennsylvania,"
os added)

iT;les of this project are not considered in this report.

P dmportance to the states involved, and should be given

6
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IIT,

EFFECT OF PROPOSED PLAN

A. Compensation Weter

' water proposcd to be taven from the Delaware River

pply P : poses in New Jersey, by Governor Moore's plan, quite
w excess of its fair and cquitable sharc. In the second
"

ns of 1927, an ellocation equivalent to 600 million
,"l_f}: ggested for New Jersey, with provisions for protceting

8 the Delawarc River. In the Delawarc Diversion Case, the

. 4

ol oluded tho posibility of developing intrastate tri-

o séy to the extont of 400 million gallons per day, with
»'-r,J;-._-.i of compensa’bion watera.

ré\'-l interstate negotiations and in the Delaware Diversion
m:n.de for vrotceting the flow in the Delaware River dur~
- 'B'..} Tho Now Jersey project makes no provision for such
ver.

==w."i that if one agency is required to liberate com-
] Lq‘é interests of that agoncy mey be injured if some other
] R'jd.:l.vcsr'b water around the control noint,

" Ba Logal Interprctation

: “Y beon raiscd in the matter of interpretation of tho

...lo of releasc. In the decrec, the Court ruled that the
DO gﬁon water should be made from the proposcd rescrvoirs
>f tho Delawere River in New York whencver the flow in the
"fﬂ;, or below, .50 c¢.s.m. at Port Jorvis or Troaton, and

B

“'T-_" requirod to release compensction water during these

-7
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ement for the release of compensation water during

ow flow was apparently based upon the principle thet wvhen
s
54?1;315 mede, the uses ol the river for navigation, water

n establishing this rule, it is not apparent in what menner

Hdered the diversions then existing in the canals by-passing
K-

;Etation; nor is it cleer vwhether it anticipsted any

1
iFes8 in such diversions or any new diversions around either the

Jervis control points.
‘~ML£ihg this problem, a review of the exhibits and testimony

ersion case shows that the flows in the river were actual

flows in the canals paralleling the river in Pennsylvenis and

—

or, the Master wos aware of these diversions in the canals,

pifio reforenccs to them in his report to tho Court. Com-

"I find that the public policy of each of

the threc states has permitted diversions from one
watersincd to anotheor watershed oi somewhat similer
character to the proposed diversion involved in

the instent cusc. The Stute of New Jersey has per=
mitted the diversioa of watcer from the Delawere
River inte the Delowcre eand Reritan Canal which
oxtonds from the Delaware River across the Stete

of Now Jerscy to Reriton Bay on the Atlantic
Oceen," and,

n .
In Pennsylvenie there hes been the diversion
of tho waters of the Lehigh River into a Canel

. oxtending from Easton, Pennsylvenia, to Bristol,
~ Ponnsylvenia," .

.
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FPurthermore, thé Master also knew the smount of these diversions as
he included in his report, as appendices, two tables showing monthly dis-
charges of the Delawere River at Port Jervis and Trenton for the period
from 1924 to 1629. The Trenton tabulation includes a reference to the
amount of klows in esch of the three cenals., However, there appears to

be nothing in the report to indicate that the Master gave consideration to

future changes in the emounts of diversion.

At the time of the Court case, according to the data contained in the
table in the lester's report, the flow through thc Delaware and Raritan
Canal ranged from 160 to 130 c.f.s. during the March to Deccmber period
of operation. Of these anounts, testimony given in the case to which the
Master made specific reference indicated that approximately one-half was
returned to the Declaware River tiirough the section of the Canal between
Irenton and Bordentown., This scction was deeded to the City of Trenton
about 1934, cnd paert of iﬁ was loter filled in by the City.

The flow in the Trenton Powcr Cenal, as shovm on the same teble in
: the Master's rovort, ranged from 210 to 250 c.f.s. end the flow in thc Penn-
8ylvenia Canal was 50 to 53 c.f.se. until September, 1927. During the
balence of 1927, and through 1926, thc flow had been reduced to 20 c.f.s.
On the basis ol the records contained in thc Master's report, the
flow in the canales which by-passcd the Trenton gage was approximetely as
'idlloWS:

Delawarc and Rariten Canal fecder 160 cefese

Trenton Power Canal 230
Pennsylvenia Conal : 50

TOTAL 440 cofes,

Ascording to tihe testimony to which the HMaster refers in his report,

:?;tially one~half of the amount flowing into the Cenal feeder was

-9
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”;rosult in o decreasc of 145 c.f.s, or approximatecly 100
doily (detormined by subtrocting 225 c.f.s. minus one~helf

the flow of tlie Delownre River.

C. ilew York's Interest

& 1C1pcl intorest in rogord to the proposed project re-

*E}OH of the Supreme Court's rule of rcleuse. Specifi-

POSsible future diversions which could be made by

-10=
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either Pennsylvania or New Jersey--New York would be required to make up
any decreases in the flows at the control points (Port Jervis or Trenton)

caused by such undertakings.

De Pennsvlvania's Interest

Pernsylvenia's interest in the questions now raised probably resolves
itself to e consideretion of conditions in both the section of the river
ebove Trenton and also in the tidal section of the river below that city.
Regerding the upper part of the river, Pennsylvenia would be concerned
with the same problem as New York state regarding the question of applice-
tion of the rule of release, and the diminution of flow of the Delaware
River from Raven Rock to Trenton, especially in connection with possible
future plans for the development of weter supply, particularly in Phila=~
delphia and southcastern Pennsylvenia. In the tidal estuary, the de-
crease in {low nmight cause substantial damage to Pennsylvania,. The items
possibly subject to damage by the diminution of flow would include watcer
supply, both domestic and industriel, salinity invasion, and the amount of

water avellable Tor dilution of pollution.

=11~
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IV.

POSSIBLE MCDIFTCATICHS TO AVOID DAMAGES

The interest of all states in the Delaware River Basin, when con-
fronted with the possibility of a diversion from the watershed, revolves
about the effect of the diversion upon the flow conditions in the river
during the critical periods of low flow. To avoid possible claims of damage
on the part of any interested state, the principles underlying the Supreme
Court's decision in the Delavware Diversion Case might be made genefally ap-
plicoble to the present proposal in New Jersey, as well as to future water

supply projects in the entire drainage basin.

A. New Jersey Reservoir Proposals

The New Jersey plen contemplates the location of a dam to create the
so-called Dock Watch Hollow Lieservoir. The flow line of 380 feet, as pro=-
posed, gives an availablec storage of about 600 million geallons--enough to
provide tour days supply of water.

At an incressed cost of appronimetely four million dollars, the pro-
posed dam could be raised so as to create an available storage capacity of
about 15 billion gellons--enoush to provide a 100-days suoply; at & rate

of 150 F.G.D.

Be The Supreme Court Rule

To dete, no general thcory of apportionment of the waters of the Dela-
warce River has been adopted by the stetes of the Delaware River Basin. The
only attempt to accomplish such an apportionment occurred in the compact
negotiations and in the Delaware Diversion Case, previously reviewéd. In

the decrec of the United States Supreme Court, releases of compensation

12
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water were requircd of New York City when the flow in the Delaware River
at Port Jervis or at Trenton, falls below the prescribed minimum rote

of ¢50 Ceseme

C. Rulc Application

In applying this rule of relcase to the New Jersey proposal, observa-
tions and recordings of the flow of weter in the Delawere River at Trenton,
mede subsequent to the decision of the Supreme Court, indicate o meximum
pericd of approsimately four and a holf months during the year whoen the flow
in the river falls below «50 CeS.in.

If the Suprcme Court's rulce of releasc werc applied to all states con-
templating diversions for water supply purposes, under the terms of the
present proposal New Jersey would be required to modify its proposed plani
either by refraining from diverting woter from the Deleware River when the
flow at Tronton fells below «50 ce.s.m. or by providing storcge so as to
meke rceleases of compensation woter during periods where the flow at Trenton
wes less than 50 c.s.ms Tho most obvious and appropriate method of ac-
complishing this purpose, as is eowident from a review of the New Jerscy
plan, would aeppuer to be by the follovdng metinods, or by o combiawtion of
such methodsi

(1) The copncity of the Dock Wetch Hollow Rescrvoir
would heve to be increesed in size to «fford the
mexinum storoge cevacity of 15 billion gollons, to
supply 100 dexrs of weter during tho period -then
the flow ot Trenton folls below 50 ces.me; and

(2) Another rcscrvoir must be constructed cxclusively
for tho storagec of compensation waters, for re-~

lease when the Tlow at Trenton falls below the
prescribed minimume

~13-
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Ve

A BRIEF SUM/ARY OF CONCLUSTOCIS

The Intcrstate Commission on the Delawarc River Basin believes that
the Now Jersey water supply proposal would, in all probability, be ob-
Jectionable both to New York and Pemnsylvenic--particularly to Pemnsylvanio--
because it would appear to cause substantial demage.

There appcars to be a comporatively simple and inexpensive way of
correcting and avoiding this demage, if the suggestions outlined in this
report are followed by the construction of a large distributing reservoir
ultiimctely contemplcted by New -Jersey, end by constructing a storage re=-
servoir on some smcll tributary of the Delewcre River in New Jersey, in
order to secure thc releuse of coumpensction woter during critical periods
of low flow. It 1s further suggested thot & combination of thesc two re-
comrencotions might be feasiblo.

It is belicved thot by somc suchi method as this, substonticl demage
to Few York end Pennsylvenio would be eliminated and a legislotive agree-
ment emong the statcs could be securcd so as to permit the diversion of
150 million gallons of water delly for the rorthern Mew Jerscy munici-
palities, with the possiblce addition of 60 million gallons daily for
Trenton cnd citics to the south of Trenton. These amounts erc not in

cxcess of o fair and couitnble apportionmente.

-14-





