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THE AMERICAN DOCK AND IM- 10
PROVEMENT COMPANY, et al., ffrom  Order

W ILLIAM  Z. E A R N E D , Re c e iv e r , &c . \  h s U e '

spondent and others in the Court of Chancery, to quiet 
the title to certain lands, pursuant to the statute, (Re-
vision, p. 1189.) the fifth section of which provides—

tucicui, j or to settle me iacts or any 
peoified poition of the facts, upon which the same de-

pends | and the Court of Chancery shall be bound by 
6 lesult of such issue, but may, for sufficient reasons, 

r er a new trial thereof according to the practice in such 
aSeS ’ * * * and shall Up0n the finding of such
we, * finally settle and adjudge whether the

efendant has any estate,” &c.

The fiist of the series of orders refused was made 
•August .Rfl 1QQO ~

Between

and
Appellants, modifying 

Order for 
Feigned

Respondent

BRIEF FOR APPELLANTS.

PRELIMINARY STATEMENT.

L The order appealed from is one of a series made 
in a suit commenced by the appellants against the re-

20

Ust 1̂ 82, on application of the respondent, not TO
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for an “ issue at law,” but for “ leave to bring one or 
more actions of ejectment in the Supreme Court of New 
Jersey, against the Receiver of the Central Railroad Com-
pany of New Jersey, or any other person or persons, 
parties to the above stated suit, or otherwise,” &o. (Case,
p. 1.)

3. The second of said series of orders was made Sep-
tember 18th, 1882, on the application .of the appellants 
for an “ issue at law,” pursuant to the section quoted, 
which provides “ that upon application of either party, 
an issue at law shall he directed.” (Case, p. 5.)

4. The third order (from which this appeal was taken,) 
was made February 20th, 1883, {Case, p. 10,) on applica-
tion of the respondent, whereby order number 2, (of Sep-
tember 18th, 1882,) was modified so as to convert the 
same essentially into another order for an action of 
ejectment.

20

Po in t s .

I.
The appellants having applied for “ an issue at law, 

they were entitled to it by the statute, and as the order 
appealed from virtually revoked the order for an issue 
made on that application, and substantially denied the 
application, it was clearly erroneous.

80

ir.
Directing an action at law is not a compliance with 

an application for an issue at law.
1. An “ issue at law” is mentioned without the alter 

native of an action at law.
2. It is “ upon the finding of such issue," or upon its 

4 0  own determination, when an issue is not asked, and not
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upon a judgment or verdict in an action at law,- that the 
Court of Chancery may “ finally settle and adjudge 
whether the defendant has any estate,” etc.

3. The proceeding Contemplated in a court of law is 
one in respect to which the Chancellor may “ order a new 
trial * * according to the practice in such cases.”
But can the Court of Chancery grant, oris it “ according 
to the practice in such cases” to grant, a new trial of an 
1 action at law,” although directed instead of an issue at 
law? 10

(1.) “ Where the Court of Chancery directs a suit at law 
to be brought, the application for a new trial must be 
made to the Court in which such action is pending. But 
when an issue is directed to be tried in a court of law, the 
application for a new trial should be made to the Court 
which ordered the issue.”

¡2 Dan. Chy. Pr. (5th ed.) 1135 ; note 10 and 
cases cited.

(2.) “Wherever the foundation of the claim is a legal 
demand, and’ the question whether a new trial should or 
should not he had, can he discussed with more satisfaction in 
a court of law than in a court of equity, this Court will 
direct an action at law.”

1 Barbour Chy. Pr. (fd Ed.,) 465.
(3.) “ If this Court thinks proper to consider the case 

upon the record as fit to be governed by the result of a 
trial, the review or propriety of which belongs Co a court of 
law, the opinion of a court of law is sought in such a 
form that it is regarded as conclusive, whether the judg-
ment is obtained upon a verdict or in any other shape ; 30 
but, upon an issue directed, this Court reserves to itself 
the review of all that passes at law ; and one principle 
°n which the motion for a new trial is made here, and 
uot to the court of law, is, that this Court regards the 
judges report with a view to determine whether the in- 
orniation collected before 'the jury, together with that 
which appears upon the record in this Court, is sufficient 
to enable it to proceed satisfactorily.”

Per Lord Eldon, Booth vs. Blundell, 19 Yes., 500.
See also Pemberton vs. Pemberton, 13 Yes., 298. 40



4

(4.) “ The principles upon which this Court directs a 
new trial of a feigned issue, are somewhat different from 
those which govern courts of law in granting new trials. 
Where this Court directs an action, although accompa-
nied by particular directions, the parties, in other respects, 
are left to their legal rights. The application for a new 
trial is, in that case, to he made to the court in which the 
action is brought, and is subject to the rules which govern the 
proceedings of that court in other cases.

10 But, if an issue is directed, it is to inform the conscience 
of the Chancellor, and the application for a new trial 
must be made here.” Chancellor Walworth in

Apthorpe v. Comstock, 2 Paige 487.
See Hope v. Hope, 10 Beav., 581.

(5) “ If the party against whom the verdict is found 
is dissatisfied with it, and wishes for a new trial, the 
application for one must be made, if the verdict was found 
in an action brought by the direction -of this Court, to that 

2 q court in which the action is brought / if it was found on an 
issue, to this Court.”

1 Newland's Chy. Pr. p. 853.

(6.) “ The constant and uniform practice of this Court has 
been, whenever an action has been directed by it, even with all . 
the benefits of such discovery by the oath of the party, as this 
Court can obtain—I  mean by directing the parties themselves 
to be examined on such trial—that the application for a new 
trial should be made to the Court of law which has tried the 
action, till that Court is satisfied with the verdict; though 
it is otherwise with an issue, in which case the motion 
for a new trial is to be made in the Court of Chancery.

Per Lord Eldon, Exparte, Kensington, Cooper, 
96.

See also Castairs vs. Stein, 4 M. & S., 192,195.
Lowe vs. Waller, 2 Doug., 785.
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4. If an action of ejectment should be brought in a Court
of law, by the direction of the Chancellor, it would be 
subject to the regulations prescribed bylaw ; and would 
be triable only “ in the county where the lands, tene-
ments or hereditaments in question are situate * * *
* unless the Supreme Court, upon motion on behalf of 
the State, if the State be interested, or upon motion of 
either party in the action, shall think proper to order 
the trial to be at the bar of the Supreme Court.”

Revision, p. 883, § 229.

Where the cause of action is local, the Supreme.Court 
cannot change the venue.

Deacon vs. Shreve, 3 Zab., 204.

I The act of March *23d, 1883, (P. L., Ch..l73,) 
does not apply to actions at law,

5. As the Chancellor could, “ according to the prac-
tice in such cases,” neither grant a new trial, nor pre- 20. 
scribe or change the venue in the action, the complain-
ants would lose the benefit of the condition on which the 
order directing an action was made, as well as the right
to have the verdict of the jury subject to the equitable 
control of the Chancellor, as in case of an issue.

30
Merely calling an action at law a “feigned issue," (as in 

the order appealed from {Case, p. 10, 11. 39-40,) does not 
^ke it such.

■ The declaration is a declaration in an action of 
e]ectment, and has nothing to hint that it is anything 

except the parenthetical and superfluous recital 
etween line 20, p. 11, and line 7, p. 12, which changes 
êither its substance nor its aspect.
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2. The plea is the ordinary one prescribed in an action 
of ejectment, and the defendants therein are made to say 
that they “ appear and defend this action.”

IV.

Even if by reason of its connection with the Chancery 
10 suit, it might be deemed a quasi issue at law, yet embar-

rassment will be likely to arise hereafter from its ambig-
uous character.

Yj|

The order in question is appealable, whether consid-
ered as directing an action or a feigned issue.

2 o That an order for an issue is appealable is res adjudi-
cata by this Court

Newark & N. Y. R. Co. vs. Mayor, &c., of 
Newark, 8 C. E. Gr., 515.

See also Nicol vs. Vaughan, 2 D. & C., 420;
S. C., 5 Bligh (N. S.,) 505.

(See form of the decree for reversal, 5 Bligh, 
546; and S. C. on Remittitur, sub. nom. 
Winchelsea vs. Oaretty, 1 M. & K., 254.) 

Smyth vs Nangle, 7 Cl. & F. 405.
30 Williams vs. Quest, and R  10 Ch. App., 467.

Parker vs. Morrell, 2 Phil. 453.
(In this case there was an appeal from an order direct-

ing issues, after trial of them, which appeal raised the 
question as to the form of the issues.).

Wynne vs. Sty an, 2 Phil. 303.
(In this case it was, inter alia,insisted by the appejla-I1̂

that the issues were unnecessarily numerous, and tha
they were prejudiced by the direction that they shou 
be plaintiffs on the trial of them. The Lord Chancel or 

4 0  thought the issues too numerous and reformed them.)



Butlin vs. Masters, 2 Phil., 290.
(In this case, the Court criticised the mode of directing 

the issues.)

Elderton vs. Luck, 2 Phil., 680.
(Question as to form of issue was raised in this case.)

Duke of Beaufort vs. Morris, 2 Phil., 688.
(This was an appeal from an order for an action. The 

order was modified.)

Mott vs. Blackwell Ry. Co., 2 Phil., 682.
(This was also an appeal from an order directing an 

action.)





The Amer ic an Do c k Co mpan y , « ^  al.

Appellants,

and

Larned, Rec e iver  W est  Lin e  Co ., 
and al.,

1 *oints and 
B rief fo r  Re-

spondent.

On appeal from  
order o f Feb. 
20, 1883.

Respondents.

H is to ry  o f  O r d e r  A p p e a l e d  F r o m .

On August 3d, 1882, the Chancellor ordered actions of 
ejectment by the Receiver.of West Line Co., which were 
to be under the control of that Court, “ as if they were 
issues framed by this Court to determine the question of 
title.’' 9 Stew.’, 16.

From this order there has been no appeal, and it has 
long been too late to appeal from it.

On Sept. 18, 1882, the Chancellor, on the urgent 
solicitation of the appellants, ordered a feigned issue also, 
and stayed the actions of ejectment.

On Feb’y 20, 1883, the order appealed from was made.
The Chancellor, on March 31st, ’83, denied amotion to 

stay proceedings pending appeal.
This Court, on April 19, 1883, ordered a stay, pending 

appeal.
his appeal is now up for hearing.

The order of Feb’y 29, appealed -from recites that appli-
cation for it was made on due notice, and was debated by 
counsel, and—

(̂lst). Orders that the order of Sept. 18, 1882,—which 
neeted the feignéd issue, in addition to the actions of 
jectment, be modified ; and that the issue shall be in the
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form, set forth at length in the order appealed from, i. e. 
of February 20th.

The form  adopted by the Court below consists of a 
declaration, which states that “ Earned, Receiver, &c., 
the plaintiff, in this suit, by McCarter, Williamson & Mc-
Carter, his attorneys, in pursuance of the order of Sept. 
18, 1882, in this cause”—reciting that that ordered that 
the parties in the Chancery suit should proceed to a trial at 
law in the Supreme Court, at the Circuit to be held in Es-
sex County, on the issue “ whether the Mew Jersey West 
Line Railroad Company at and after the date of the de-
livery of the deed from the State of Mew Jersey to said 
company referred to in the pleadings in this cause, had 
the legal title and right of possession to all or any part 
of the land described in, and purporting to be conveved 
by the said deed; and if only to a part, what part ? 
and ordered that the plaintiff in said issue should be 
Earned, and the defendants the complainants—“ demands 
* * the possession of the ” premises in question, &c.,
as in an ordinary declaration in ejectment as prescribe 
by the statute.

The form of declaration adopted is signed “ McCarter, 
Williamson & McCarter, attorneys of the plaintiff, in
the issue. .

ThQform adopted, also consists of a plea, the genera 
issue in ejectment as prescribed by statute in an ordinary 
ejectment. It is signed “ Fred’k T. Frelinghusen, attor
ney of the defendant,” in the issue.

(2d). The order'proceeds to give leave to the Receivei 
of the West Line Co. to file in the Supreme Court, nuM 
pro tunc, a copy of that declaration and a copy o t | 
plea “ as the declaration and plea in said feignei issue ̂  
and orders “ that the said feigned issue may be no ic 
for trial at the next April Term of the Essex ir̂ u ’ 
and be tried on such day in said term as shall be xe
the Circuit Court.” _ , a

(3d), it provides that when the Receiver corJ"e , 
mistake in the action brought under the order o 
3d, against the Yan Hornes for a part of the e ^  
grant, the Yan Hornes shall plead to that action, an



the stipulation required by the order of September 18.
To this 3d clause of the order appealed from, no ob-

jection can now be made, though the whole order is ap-
pealed from.

The Yan Horne’s counsel (Mr. Taylor), has, (March 
26,1883) since the date of the order appealed from, ap-
peared to a new summons in ejectment, against the Yan 
Hornes.

A new declaration and plea and the required stipula-
tion, have been filed in that action ;  and that part of the 
order has been carried out, without amending the old 
writ or declaration ; any manner of accomplishing the ob-
jects being authorized by the order appealed from.

The order appealed from, therefore, now consists :
1st.—Of a mere order adopting a form  of declaration 

and plea, “ as the declaration and plea in said feign'ed 
issue.”

The whole order was scarcely (if at all), objected to, 
when moved for and granted on February 20, 18S3.

But whether this were so or not;—that there should 
be & feigned issue, and the substance of the issue, and the 
questions to be thereby determined, had been settled by 
the Chancellor’s order of September 18,1882; from 
which there has been no appeal, and it has long been too 
late to appeal from it.

2nd.—The order appealed from consists of an order 
which has been carried out ;  the Receiver having (March 
24, 1883) filed a copy of the declaration and plea in 
tho Supreme Court.

fhe Supreme Court has by order made the 17th 
day of March, A. D. 1883, directed a transcript to be 
sent to Essex—the cause to be tried there and a jury to 
be struck.

The feigned issue was noticed for trial for April Term, 
1883, of the Essex Circuit.

The transcript of the feigned issue has been sent to 
Essex, and has been filed there, and the Circuit Court 
was on 16th April last, to fix a day in that term for the
rial, and in the meantime the jury was struck.
However viewed, the only question on appeal from
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this order, that there can be, must be one as to the form 
of declaration and plea, in & feigned issue, ordered by the 
Court of Chancery.

The form of the feigned issue adopted by the Court 
by this order, is the form of a declaration and plea 
prescribed by statute for an action of ejectment.

Point 1.

The order appealed from does not create a real as dis-
tinguished from a feigned issue, nor virtually order a 
second set of actions of ejectment to be brought at law.

But it is said that \h\%.form of declaration and plea 
does not make a feigned issue, but a real issue.

This was the only objection we have ever heard to 
the order of February 20, 1883, and even that was not 
made at the time the order was applied for, and not 
until the time (March 29) of the motion to stay the trial 
pending the appeal— which motion was, as before state ,
denied by the Chancellor. •

The issue adopted is not a real issue, as distingnishe.
from a feigned issue.

There is a definition of a feigned issue to be foun m 
Lee’s Dictionary of Practice, Yol. II.> P* un er 
Feigned issue.

This is the definition: > . ,
“  By an act of parliament ” (as in cases of inclosure o 

a common) “ by a Court of law ” (as in numerous cases in 
our own books) “ or of equity; a disputed question 
I  fact may be directed to be tried; and the parties p 
“ cure such trial to be had without writ or other l)rm^  
“ than a declaration and subsequent pleadings, m 
“ framing of which, such question is stated in conjor 
“ with the act of parliament or with the direction o M 
“ Court ;• and such pleadings are called a jeigne 
“ sue.”
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The latest English Law Dictionary —(Sweets)—just 
re-published here by F. D. Linn & Co., says: “  Feigned 
;iggue —a fictitious issue or rather a true issue raised by 
[means of a fiction.”
I The answer to this here, will be : there is no fiction 
here, and the issue is still a real issue for want of a fiction / 
but as Lee says, the fiction consists in want of writ or pro- 
mu other than a declaration and plea.
I The want of writ or process is present here, and so the 
definitions of Sweet and Lee are applicable to the issue 

[adopted, as a feigned issue.
| Is, then, the feigned issue adopted by the Court by the 
order of February 20, 1883, a real and not a feigned 

[issue l
Is not the issue adopted one in which,—Lee says, in de-

fining such—one where there is no writ or process other 
than a declaration and plea ?

Is there any writ or process in existence under the or-
der of February 20, 1883 % None.

The order of August 3d, 1882, which allowed the Re- 
jceiver to bring actions of ejectment, was made on an ap-
plication of the Receiver of the West Line R. R. Co. 
for leave to do so, or to have a feigned issue made up 
I and tried; actions of ejectment being preferred by the 
Receiver, because the present appellants had been so long 

p  possession, that before the feigned issue could be deter- 
pined or the final decree of the Court of Chancery made 
111 the cause, the title of the Receiver of the West Line 
®̂ ht be barred by lapse of time; time, running against

, °t hmitations, which he throught it was proper
I  Pessary to do.

was proper

feigned issues, and were ordinary methods of
answer all the pur-
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informing the Court, and would be just as much under 
the control of the Court of Chancery as a feigned issue.

The order of August 3d, permitted the actions to be 
brought, but declared that this order was made on “ con-
dition, however, that said action or actions of ejectment 
shall be under the control of this Court, as to the venue 
in said action or actions, and in all other respects in the

the same were an issue framed by this Court in the usual 1 
form, to determine the question of title to the said land, j 

This order of August 3a, required the present appel- 
ants “ within five days, to furnish a written strtement, 
showing by whom the actual possession was held, and byl 
what right, whether as owners or tenants; to the end, 
that the said actions of ejectment might be brought! 
against the proper parties, and without unnecessary!
delay.” , . < I

This order was submitted to, and the written statement
given, as required by the order, within due time. ̂

The actions were brought and are now pending, butj 
are stayed by the order of September 18. I

There are two actions—one against the corporate apj 
pellants for the whole, and one against the Tan o 
for a (part. In this latter action a mistake was ma 
the description of the part sued for, hut it has e |
rected since February 20. f .

m .. . riiaaat!sHp,d with the order ot A  ]

same manner and to the same extent, in all things, as if

This order of Septem ber 18, 1882, ha
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submitted to by the appellants; and they on the •
day of ' A. D. 1882, pleaded to the

action of ejectment against the corporate appellants, di-
rected by the order of August 3d ; and filed in the Su-
preme Court the stipulation required by the order of 
September 18,1882, ordering the feigned issue and stay-
ing the ejectment; and since the 20th of February 1882, 
the mistake made in the Tran Horne, the other action of 
ejectment—authorized by the order of August 3d has 
been corrected and a plea and stipulation filed in the Su-
preme Court by these appellants.

There is no appeal from that order of Sept. 18, 1882.
The counsel of the Receiver of the West Line Co. 

found embarrassment in framing a declaration on a wager, 
which would raise such a feigned issue, as would settle the 
double question which the order of Sept. 18, stated thus : 
“Whether the Rew Jersey West Line Railroad Company 
at, and, after the date of the delivery of the deed from 
the State of Mew Jersey, to said Company referred to in 
the pleadings in this cause (which was on or about the 19th 
day of March, A. D. 1872), had the legal title and right of 
possession to all or any part of the land described in and 
purporting to be conveyed by the said deed ; and if only 
to a part, what part.”

This difficulty -arose from that portion of the double 
t question which provides for the determination of what 

part the company had title to, if it had title, to only a 
part.

There may be a doubt whether a portion of the shore 
had not been filled in, in 1872.

The same difficulty has often been experienced in 
framing feigned issued by means of a wager—where a 
part of the question is “ how much,” or “ what part.” 

h some cases the length, breadth and direction of a 
nght of way are necessary to be determined by means of 

I an 8̂sue) and this has sometimes been provided for by 
irections to endorse the particulars on the postea (2 
t̂on on Decrees, late Eng. Edu., p. 988-983—and 

vardiner v. Rowe, J Madd., 235) or, if a boundary line 
li! m controversy, to draw it out on the ju ry process and
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not on the postea (as in Lethieuller v. Lord Oastlemaine,] 
1 Dickens, 46) and in such cases Lord Brougham in] 
Godfrey v. Littel, 2 Russ., and Mylne, 636-7, said a 
commission of experts could better investigate it than a 
jury could do in the hurry and inaccuracy necessarily in-
cident to a trial at nisi prins. See a Commission, or-
dered in 4 K. and J., 295. This course was substantially 
adopted in Newark and New York R. R. v. Newark,! 
8 C. E. Green, 525, where Chancellor’s order for an issue 
was reversed by this Court, and the right of a Court of] 
Error to pass upon the propriety of an issue at all was 
established. This case will be referred to again.

Judge Kennedy in Rife v. Galbreath, 3 Penna. Bep. 
(Penrose & Watts, not Penna. State R.), p. 207, says] 
“ A  feigned issue—to ascertain how much, an Executor 
received—which states a wager, that he received $10,000 
—is not formed, so as to meet the design.”

“ It puts in issue the single fact, did the Executor rei 
ceive $10,000. If he did, then according to his promise,] 
he is bound to pay $5 ; but if he did not receive the 
whole, ne stood acquitted.”

For this reason feigned issues are often formed ml 
another form of action.

In one of the most celebrated cases known, that ofj 
Perrin v, Blake (Wm. Bl., 672)—a feigned issue took 
the form of an action of trespass.

The land lay in the Island of Jamaica. A real {not J 
fictitious) action of trespass would have been local, sol 
a feigned issue was made up, and the venue laid imthej 
Island of Jamaica “ videlicet in a parish in Middlesex; I 
just as is done in the form of the declaration in t ej 
feigned issue in ejectment in the order appealed from 
that of February 20, 1883. •

A full history of the Jamaica case is given̂  in ay 
grave’s Law Tracts, p. 492, note, (same book in w icnj
Rale’s Treatise is). f J

Chief J. Black (in Coleman e. Rowland, 2 Am. haw 
Register, old series, 5 < I ; S. C. 1 Pittsburgh Reports, ] 
s a y s i  | 

“ The feigned issue is made by pleadings. ou» j
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generally a wager, it is not n ecessary  it  sh ou ld  be  so, 
where the nature o f  the su b je c t  m akes an oth er fo rm  more 
convenient.”

So entirely im m aterial is i t — w hat the fo r m  o f  a ction  fo r  
the feigned issue is. that G rier , J ., in  th e  C ircu it C ou rt 
TJ. S., for N ew  Jersey, 1 W a lla ce , J r ., 3 4 2 — m an y years 
ago—before any statute o r  ru le  o n  th e  su b je c t— dispen sed  
with even the fo rm  o f  any a ction  at a ll,— ca lled  a 
jury on the com m on law  side o f  the C o u rt— sw ore  th em  
to truly answer the questions on  w h ich  th e e q u ity  side o f  
the Court desired in form ation , and to o k  th eir  v e rd ic t—  
saying pleadings w ere u nn ecessary  and that as to  a w ager, 
it was absurd. Sam e practice , B ro ck e tt  v. B ., 3 H o w . 
b. S. Rep., 692.

This is now the m ethod  in  E n g la n d  an d  in  H e w  Y o rk . 
Formerly, in N e w  Y o r k , a ll fe ig n e d  issues w ere  in 

names of feigned parties— as D o e  v R o e — bu t this prac-
tice does not seem to have p reva iled  elsew h ere . 6 C o w ., 
55; 1 John’s Cases, 402  ; 5 H ill, 376.

In Philadelphia, G erm an tow n  & M orr is tow n  R . R . v. 
Smith, 2 Wharton, 275, the C o u rt say : u T h e  fo rm  o f  
the feigned issue is necessarily a m atter w ith in  th e  
discretion o f the C ou rt direc •ting it. I t  w o u ld  be hard 
to devise a more convenient form  than the declaration  in

, Compensation fo r  P en n sy lvan ia  cla im an ts w h ose  tit le  
18 ^ vested by the State in fa v o r  o f  C o n n e cticu t cla im - 
an s, was usually tried  in, action  fo r  money had and re-

- The statute o f  8 and 9 Y ic to r ia , C . 109, sec. 18, de- 
L ares contracts by w ay o f  g a in in g  o r  w a g erin g , shall 

e well and void, and that n o  suit shall be  b rou g h t in  
Na ourt of law or equ ity  on  a w ager. T h e  19th  section , 

ecites that, whereas, m an y  im p orta n t q u estion s  are n o w  

fle I'orin o f  feigned issues, b y  statin g  that a 
fqor was laid betw een  tw o  person s in terested  in  respec- 

talu Ihe a ffirm ative and th e n e g a tiv e  o f  cer-
Pr°P08itions, but such q u estion s m ay be as satisfactor-

law fu '^  W^ 10u*; 8uch f ° r,n I  and  enacts that it  shall be 
a' ^"direct a sum m ons to  the p a rty  w h o  o u g h t to  be
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defendant, and to state the question in the form given in 
a schedule with such alterations as the Court shall think j 
proper. The statutory form is given Luard v. Butcher, j 
2 Manning, Granger and Scott, 859.

The party, however, proceeded by a feigned issue in the j 
form  o f a wager, and it was insisted that that was illegal, 
since the statute, and the verdict void.

Court said “ The issue is merely directed for the pur-
pose of trying a pretended contract. Say it is void, if 
vou please; the Judge has taken the opinion of a jury 
upon a disputed fact ; and there is an end of it.’

“ There is really nothing in the objection.”
The Court in the principal case had ordered actions of 

ejectment. They have been brought.
The present appellants insisted on a feigned issue, also

—in addition.
The “ title ” statute {Rev. 1189) is peculiar. It _ does 

not «peak of feigned issue at all, but it speaks of an issue.
The Chancellor (on August 3d) ordered actions. Ihe 

counsel of the West Line Receiver were satisfied; but t e 
other side delayed. We could not get service on a o 
the defendants in the actions. We were willing t ere 
should be a feigned issue, also, and a stay of the action 
We assented to the order of Sept. 18 for a feigner iss > 
especially as it provided for the defendants appearing 
pleading to the actions, and relieved ns to that exten . 
could not get. up a feigned issue on a wager, w ic ^  
Judge Kennedy says supra) would meet the design. ^  
then, in February, 1882, drew a transcipt containing  ̂
claration in a feigned action of ejectment, m w 
writ or process existed ; served it on the ntier• si , 
no progress being made we applied to the om 
this, as the form  o f the feigned issue. 1 
that form, by the order of February 20, 13S • j, ,1 * .

We have now, the two actions of ejectme■■ ^
menced by writ,—pending in the Supieme ^ tjie
which issue has been joined; and the runn ^
statute of limitations has been stoppe , u fTU>PCi by
plication of the appellants these actions fafflT , ^
writ were stayed by the order of bep • ?
ed issue should be tried.
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Smith in his Chancery practice, Yol. II., p. 80, says ; 
“In feigned issues the plaintiff makes up the issue at 
once withont delivering a declaration or requiring the 
defendant to plead.”

In other words, the pleadings have no other authenti-
cation than the action of the plaintiffs’ attorney—provided 
the order of the Court, as to the form of the feigned ac-
tion is-pursued, and the issues-presented raise the ques-
tions on which the Conrt desires information.

This practice, as'laid down by Smith, is what is pro-
vided for by the order of Feb’y 20,1883, with this differ-
ence,—that copies of the proposed declaration and plea 
were first served on the applellants.

Undoubtedly, there are writs and process in the 
two actions of ejectment brought under the order of Au-
gust 3d, 1882; and pleas in each.

There is also a stipulation in each, not to set up the 
statute of limitations as run or running, after the bill 
filed. But there is neither writ nor process, in the feigned 
issue, as now made up; a transcript of which is on file in 
Essex Circuit, and the original copy of declaration and 
plea on file in the Supreme Court. There are plead- 
ln9s~a declaration and plea; and these according to 
Tees definition, make the feigned issue—i f  there is 
neither writ or process, other than the declaration and plea.

P o in t  I I .

The pleadings adopted by the order appealed from are 
! ose best adapted to determine the questions for which 
issue was directed;—and the order is not appealable 
■ ough orders for feigned issues often are, and appeal 
^ou d be dismissed, or order, being right, should be af-

ut what inconvenience will be suffered by any one—
J J 1SSUe Copied by the Court is a real issue and not 
a teigned issue.rn. .
ada tefÎSSUe ad°^ted ^  bhe order of Feb. 20, is perfectly 

P 6 t° the questions which the Court declares are the
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issues—whether the West Line had title to the premises 
in question on a certain day, and if only to a part, to 
what part. JSTo wager, as Judge Kennedy says, will be 
adapted to the question as to thq part.

The West Line Co.’s title may possibly fail as to a por-
tion of that part of the premises in question nearest to 
high water line ; for the Yan Hornes claim, there was a 
reclamation, to some extent, between high and low water 
marks, prior to the act of 1S69. If this is so, there may 
be a failure of title to so much as was filled in. We deny 
that any part was filled in, between high and low water 
marks, but we may be mistaken as to small portion.

For this reason, this feigned issue, in theform of an 
action of ejectment—every feigned issue being until of 
late years in the form of some action, but without any writ 
or process in such form of action—is an appropriate 
feigned issue, because it will compel the jury to fix the 
boundary line of the title we establish by proof, and will 
inform the Court of Chancery what pa/rt we are entitled 
to and what not—if we are not entitled to the whole.

If there may be a feigned issue in trespass, in assumpsit 
for a wager or in assumpsit, for money had and received, 
or, as the Courts say, in any form  of action to meet the in-
quiry of the Court of Chancery, there may be and is, a 
feigned issue in thefomn, the Court has adopted by t e 
order of February 20.

The whole question involved in the appeal is a question 
(A form , or rather the form of a form.

No suggestion is made of any inconvenience that wi 
attend the trial of the issue in the form it is now.

It will be a novelty indeed, for a Court of Appe s o 
set aside th eform  of a feigned issue. Of course v a 
mere form and what is not is the question.

A  Court o f  A ppea l may properly alter the substance
the issue. , . .

It is not denied by us, that an order for a feig'iw 
is an appealable order. That was settled in t is ’ 
in Newark and JST. Y. R. R. v. Newark, 8 OF. W j 
525. B ut the order fo r  the feigned issue in t e pnn 
case, is that o f  -Sept. 18, 1882, from  which tie



13

been no appeal. The order of July 20, 1883, is a mere 
order adopting the form  of the declaration and plea in 
the feigned issue.

It is denied by us that the order of Feb., 1833, which 
merel}7 adopts a/bm -of declaration and plea for a feigned 
issue previously ordered, is appealable.

The grounds on which we deny this are : 1st.—That 
such an order is necessarily a matter in the discretion of 
the Court below. (See Phila. and Germantown v. 
Smith, 2 Wharton, 275, supra). 2d.—A  Court of Ap-
peal, as a general rule, does not interfere with the exercise 
of discretion. (See Iluntv. Chambers. A. D. 1882, 20 
Gh. Div., 369); 3d.—A Court of Appeal never in-
terferes with exercise of discretion, unless for strong, 
substantial reasons. ( Wallingford v. Mutual. A. D. 
1880, 5 Appeal Case, 685, 694-5).

And 4th.—A matter of form  on which appeal may rest, 
must not only be founded on strong, substantial reasons, 
but the form must be substantially erroneous, as impos-
ing the burden of proof on the wrong party, which is 
only loosely, called error inform., it really being a matter 
of substance. { Brown, w.. McClintoch, 6 House o f Lords 
(Eng. and Irish Appeals) 456, 463,' 466).

There are two Cases which have been cited to show 
that the Court of Appeal would reverse on the form  of 
the issue.

This is a mistake. The word form in these cases re-
lates to the terms in which the questions, which are the 
subject of the issue should be stated, which are always 
substantial matters. In the principal case the questions 
were settled by the order of Sept. 18, 1882, from which 
110 aPPeal has been taken, and no objection is or can be 
made on the propriety of these questions, on this appeal, 
which is as to the form of declaration and pleas.

Parker v. Morrell, A. D. 1847, 2 Phillips, Ch. R., 453,
as cited against us. It was a case where five questions 

slated (p. 457). No. 1 was whether the bond was 
o tained by' fraudulent or unfair representation. 2d, 
A  untrue representation. 3d, By any fraudulent or un- 
JMi' concealment or suppression. 4th, Unfairly ob-
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Lord Ch., said p. 489, “ The fourth is objectionable as 
introducing the word i unfairly.’ It is not easy to see the 
utility of this. If the preceeding issues be found for the 
plaintiff there is unfairness and something more. If not, 
and by the word unfairness be meant something different 
from fraud in the legal sense, what does it mean l  It is 
easy to say morally what is unfairness, but not legally.” 
Again, p. 461, “ The question before me is whether the 
issues ought to have been sent in some other form,” i. e., 
in other terms.

Again, p. 467-8, “ I think the issue should be whether 
the bond was fraudulently obtained, by means of any 
false representation or improper concealment.”

Butler v. Masters, A. D. 1847, 2 Phillipps, 290, is also 
cited against us as a case of appeal on questions of form; 
but the issues were 1st, whether, &c. “ The other 
“  issue was in the same form , only pointing particularly 
“ to the houses,” &c.

Counsel for appellant, p. 292, said : “ The ground of 
appeal is not the form  of the issues, but the absence of 
any evidence to warrant them.”

The Court held, not that the form  of the feigned 
issues was erroneous, but that an action should be ordered 
to be brought and not an issue ; and it was so ordered.

We preferred this course, in the principal case, but 
the appellants insisted on a feigned issue and we con-
sented. This was done by the order of Sept. 18, 82.

The order appealed from merely settles the form of 
declaration and plea for the feigned issue previously in-
sisted on, ordered and consented to by us.

There is no objection to it but this, that tkq form 
adopted makes the issue a real issue and not a feyne 
issue—a point in no wise borne out by the authorities ; a 
question of form , and at the best mere words', a question 

* which ought not to be entertained by the Court of Ap 
peals.

If there were any objection as to the substance of t e 
issue, we ought to have heard it, when the ordei of Sep • 
18,’82, was made, and that order should have been appea e 
from, or it should have been suggested, on the applicatioi
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for the order of Feb. 2 0 , ’83, and the notice and petition 
of appeal should set it forth. But there was no such 
objection or suggestion made, and none is set forth in the 
appeal.

As to that part of the petition of appeal which states 
that the order of Feb. 2 0 , ’83, “ virtually orders an “ ac-
tion of ejectment at law, notwithstanding the pen- 
“ dency of prior actions of ejectment in respect to the 
“ same land, brought by order in the same cause, and re-
ferred to in the order of Sept. 18—,”—this is to be 
said:

Whatever the order of Feb. - 0 , ’ 83, does, depends upon 
the meaning of its terms. If the form  it adopts (for that 
is all it does, so far as it is not already carried out), re-
constitutes the proceeding, without writ or process, so as 
to make it an action at law (which cannot be commenced 
without writ or process), instead of an issue out of the 
Court of Chancery—then it may virtually order two sets 
of ejectments at law.

But all this depends on what is a feigned issue, and 
what an action at law, which is before discussed.

We submit that the Chancellor’s order ought to be 
affirmed by this Court.

Our own Hew Jersey books are full of cases on the 
subject of feigned issues, both out of Court of law and 
out of Court of Chancery.

Out of Court o f  law , see cases c ited  in

7 Halsted, 277, 282. 
* 6  Halsted, 1 2 1 .

1 Ilarr, 138.
2 Vroom, 371, 374.

Out of Court of Chancery :
Saxton, 4 3 3 .
1 Green’s Chy., 154, 161-2, 492.
2 Green’s Chy., 417, 449, 450.
1 Stockton, 457.
2  Beasley, 479, 482.
Dickinson’s Forms, 310. \
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The case in 2 d Beasley, Black v. Shreve, is very in-
structive, and holds, p. 479, 482, that feigned issues are 
creatures of Court by which they are ordered—that 
statutes do not apply to them unless express words are 
used (p. 469). Courts of law in which issues are ordered 
to be tried, cannot refuse to try them.

2  Daniels, Ch. Pr., 1115.
Woodley v. Johnson, 1  Molloy, 394
Bell v. Woodward, 47 17. H., 542.
2  Beasley, 456.

The New Jersey cases are very full on all questions of 
practice also.

See also Tidd’s Practice, 986.

Courts of law in assisting Court of Equity to try is-
sues presented by that Court, are amplifying their own 
jurisdiction, and not cutting it short, and assisting the 
prevalence of, and obedience to, the common law—instead 
of lessening their own power or lessening the force of the 
common law. From time immemorial they have always 
heartily co-operated with the Court of Equity to uphold 
in this manner, the principles of the common law1. 
Therefore, there ought to be no jealousy. On the con-
trary, there has generally been the greatest facility given 
to all ,the orders of the Court of Equity in respect of the 
conduct of the trials of such issues; and this has been 
done with cheerfulness as well as with dignity.
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In Chancery of New Jersey.

Between » 10
THE AMERICAN DOCK AND IM-

PROVEMENT COMPANY, a n d  

OTHERS, ( On Bill, Sc.
Complainants

and ( Order.
THE TRUSTEES FOR THE SUPPORT 

OF PUBLIC SCHOOLS, a n d  o t h e r s ,

Defendants.

Application being made to the Court in behalf of 2 0  

William Z. Larned, as Receiver of The New Jersey 
West Line Railroad Company, one of the defendants in 
the above cause, for leave to bring an action of ejectment 
against Henry S. Little, Esq., Receiver of The Central 
Railroad Company of New Jersey, to try the title to and 
recover the possession of the premises described particu-
larly in the bill of complaint in the above stated cause, 
and known as the West Line Grant, or failing in that, 
or an issue at law for the same purpose ; and the said 
matter coming on to be heard before the Chancellor at 3 0  

the State House in Trenton, on the third day of July 
ast, in the presence of Thomas N. McCarter and Robert 
ilchrist, in support of said application, and of Barker 
ummere and Benjamin Williamson, in opposition there- 

l0) and the arguments of counsel having been heard and 
hme having been taken to consider thereon,

t m, on this third day of August, in the year eighteen 
undred and eighty-two, on motion of McCarter,William- 

s°n & McCarter, solicitors of said William Z. Larned, 
ered the Chancellor that William Z. Larned, as 4 0
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Receiver of The New Jersey West Line Railroad Com-
pany, have leave to bri ng, for the last said company, one or 
or more actions of ejectment in the Supreme Court of 
New Jersey, against the Receiver of The Central Rail 
road Company of New Jersey, or any other person or 
persons, parties to the above stated suit or otherwise, 
who may be in possession of the said premises known as 
the West Line Grant, and the same in controversy in 
the above stated cause, in such manner as he may be 

1 0  advised is necessary or proper to try the title to and 
recover the possession of the whole of said premises so 
in controversy ; on. condition, however, that said action 
or actions of ejectment shall be under the control of this 
Court, as to the venue in said action or actions, and in 
all other respects in the same manner and to the same 
extent in all things as if the same were an issue framed 
by this Court in the usual form, to determine the ques-
tion of title to the said land. And it is further ordered, 
that the complainant’s solicitor do, within five days after 

2 0  service on him of a copy of this order, furnish to the 
solicitors of the said William Z. Larned a statement in 
writing, showing by whom the actual possession of said 
premises, or any part thereof, is held, and by what right, 
whether as owners or tenants, to the end that the said 
action or actions of ejectment may be brought against 
the proper parties, and without unnecessary delay.

THEODORE RUNYON, C.
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In Chancery of New Jersey.
MAY TERM, 1882. Ì0

THE AMERICAN DOCK AND IM-
PROVEMENT COMPANY, et al., 

vs.
THE TRUSTEES FOR THE SUPPORT 

OF THE PUBLIC SCHOOLS, et al.

On motion for leave to bring action at law, &c.
20

Mr. T. N. Mc Ca r t e r  and Mr. R. G-i l c h r is t  for the 
motion.

Mr. B. W i l l i a m s o n  and Mr. B. G-u m m e r e , contra.

Th e  Ch a n c e l l o r  :

The Receiver for the creditors and stockholders of 
The New Jersey West Line Railroad Company applies 
for leave to bring an action of ejectment to try the title 
to the land in question in this suit, or failing that, for 
an issue at law for the purpose. The form which the gQ 
lssue at law, where one is ordered in this Court, shall 
take, whether it be a feigned issue, or whether an action 
at law shall be instituted, is entirely within the discre-
tion of the Court, and such form will be adopted as will 
test conduce to the purposes of justice. In Gibbs vs. 
Holmes, 1 0  Rich. Eq., 484, the Court ordered that the 
question whether a bond was presumed to be paid, be 
tried by an action at law, to be instituted as of the date 
u the beginning of the suit in equity. While the act 

to compel the determination of claims to real estate in 4 0

Bill for 
Relief.

Opinion.
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certain cases, and to quiet the title to the same,” (Rev., 
pp. 1189, 1190,) provides that on the application of either 
party to a suit brought under it, this Court shall order 

. an issue at law to try the title, the form of the issue is, 
as in other cases in the discretion of this Court, which 
will so mould it as best to effectuate the ends of justice. 
Where, as in this case, the defendant apprehends that he 
may be prejudiced or embarrassed, if not defeated by the 
operation of the statute of limitations, if the ordinary 

1 0  practice be adhered to and the bill should ultimately be 
dismissed for want of jurisdiction, or if there be any 
other substantial reason for doing so, another form, one 
that will protect him, will be adopted.

In the case in hand the Keceiver will be permitted to 
bring an action of ejectment, which, however, will be 
under the control of this Court as to the venue, and in 
all other respects, in the same manner and to the same 
extent in all things that the issue would be if in the 
usual form.

20



In Chancery of New Jersey.
Between ' \ ;

THE AMERICAN DOCK AND IM- \ 
PROVEMENT COMPANY, B p

Complainants, j
and \ ^ t-> p/ On i W  ¿tc.

THE TRUSTEES FOR THE SUPPORT/
OF PUBLIC SCHOOLS, THE NEW\
JERSEY WEST LINE RAILROAD 1 

COMPANY, AND OTHERS, ]
Defendants. /

The corporate complainants and Henry S. Little, the 
present Receiver of The Central Railroad Company of 
New Jersey, one of said complainants, having applied 
to the Court to modify the order made by this Court in 
the above stated cause, on the third day of August last, 
so as to stay the actions of ejectment thereby permitted 
to be brought, and also having applied for a feigned 
issue at law, as hereinafter directed ;

And it appearing to the Court that John C. Van- 
Home, one of the original complainants in this suit, died 
intestate on or about the twenty-eighth day of June last, 
leaving Garret VanHorne, 1 Cornelius VanHorne, Anna 

aria Dernott, wife of John Henry Demott, Mary Eliz-
abeth Berdan, (a widow,) Julia Gertrude Brooks, wife of 

ranklin Brooks, him surviving, his only heirs at law, 
and Gertrude A. VanHorne, his widow ;

And it further appearing that since the commencement 
® t is suit Francis S. Lathrop, formerly Receiver of The 
entral Railroad Company of New Jersey, and an original 

complainant in this suit, has departed this life, and that
nry S. Little has been duly appointed Receiver of said 

2

10

20

30

40
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last m en tion ed  co m p a n y  in  p lace  o f  the said Francis S. 
L a th rop , and that said  H en ry  S. L itt le  has been sub-
stitu ted  as com p la in a n t herein , instead o f  said Francis S. 
L a t h r o p ;

Now, it is on this eighteenth day of September, 1882, 
ordered by the Court, on motion of the counsel of the 
said complainants, and by and with the consent of the 
said defendants, The New Jersey West Line Railroad 
Company, and William Z. Larned, Receiver, 

lb That upon the corporate, complainants causing this suit 
to be revived by or in behalf of, or against the said widow 
and heirs of John C. VanHorne, deceased, and the hus-
bands of the said married daughters of the said John C. 
VanHorne,

And upon the said complainants causing proper ap-
pearances to be entered by one or more attorneys for all 
of the defendants in the two actions of ejectment brought 
under said order of August 8 d, 1882, by said William Z. 
Larned, Receiver—one against said corporate complain-
ants and Henry S. Little, Receiver, for the lands described 
in the West Line Grant, so called, and in controversy in 
this suit, and the other against the said Garrett Van-
Horne, Cornelius VanHorne, Anna Maria Demott and 
John Henry Demott, her husband, Mary Elizabeth Ber-
dan, Julia G-ertrude Brooks and Franklin Brooks, her 
husband, Gertrude A. VanHorne, and one William 
Ketcham, for part of said lands, the summonses in which 
have been prepared and are tested on the twenty ninth 

gQ day of August, 1882, and returnable on the fifteenth 
day of October, 1882; the said first suit being brought 
to include in its demand of possession the same lands 
demanded in the second suit, at the request of said cor-
porate complainants and said Henry S. Little, Receiver, 
because they claim to have some interest therein which 
they desire to defend in a Court of law ; and after the 
filing of the declarations and pleas of not guilty therein, 
and after the attorneys of the defendants therein sha 
have signed and filed stipulations in the said eject 
ment suits respectively, to the effect that the plainti



therein shall not be non-prossed or prejudiced in anywise, 
for failing to proceed in either of said ejbctment suits, 
until this Court shall permit the said ejectment suits to 
be further prosecuted ; and further, that the said defend*- 
ants will not in any suit or proceeding take advantage 
of the statute of limitations or otherwise, of the lapse of 
time that has or shall have run since the filing of the 
complainants’ bill in this cause;

Then the parties are to proceed to a trial at law in the 
Supreme Court of this State, at the Circuit of said 
Supreme Court to be held in and for the county of Essex, 
on the first Tuesday of December next, on the following 
issue, viz.: whether The New Jersey. West Line Kail- 
road Company, at and after the date of the delivery of 
the deed from the State of New Jersey to said company 
referred to in the pleadings in this cause, which was on 
or about the nineteenth day of March, A.D. 1872, had 
the legal title and right of possession to all or any part 
of the land described in and purporting to be conveyed 
by the said deed, and if only to a part, to what part.

And it is further ordered, that the plaintiff in said 
issue shall be the said William Z. Larned, Receiver, 
and the defendants therein the corporate complainants 
in this suit, and the said Henry S. Little, Receiver, and 
the said widow and heirs of John C. YanHorne, and the 
husbands of such of the daughters of said John C. Yan 
Horne as are married, in case this suit shall be revived 
as to them as herein directed ; that the declaration in 
said issue shall be in the usual form adopted in feigned 
issues out of this Court; and the defendants in said issue- 
shall within ten days after notice of the filing of£the 
declaration in said feigned issue, plead thereto that the 
said The New Jersey West Line Railroad Company had 
not at and after the date of the delivery of the deed from 
^e tate of New Jersey to said company, which was 
about the nineteenth day of March, A.D. 1872, the legal 
it e or right of possession to all or any part of the lands 
esciibed in, and purporting to be conveyed in and by 

the said deed.

10

20

80

40
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And it is farther ordered, that either of the parties to 
said'issue shall be at liberty to take from the files of this 
Court, and produce for such use as may be lawful on the 
trial of said issue, all or any pleadings, affidavits, ex-
hibits, documents, maps or diagrams which were annexed 
to or filed with the pleadings in this cause.

And it is further ordered, that on the compliance with 
the terms of this order by the said corporate complain-
ants, and the said Little, Receiver, and the said widow 

10 and heirs of John C. VanHorne, the said actions of eject-
ment shall be stayed and no further prosecuted until the 
further order of this Court, or until said complainants’ 
bill in this cause shall be dismissed by this Court, for 
any cause whatever.

And in case the said corporate complainants and Henry
S. Little, Receiver, shall not appear to the said ejectment 
suit against them and file the stipulation therein, herein-
above provided for, within ten days after the date of 

2 o this order, or shall not plead as above directed to the 
declaration in said issue within ten days after notice of 
filing a declaration therein, then the said William Z. 
Larned, Receiver, shall be at liberty to proceed with his 
said actions of ejectment against them on the terms and 
conditions of the said order of the third day of August 
last; and in case this suit shall not be revived as to the 
said widow and heirs of John C. VanHorne as above di-
rected, within ten days after the date -of this order, or 
being so revived, if said widow and heirs of John C. 

3 0  VanHorne,and the husbands of his said married daughters 
shall not within ten days after such revival appear to the 
said ejectment suit against them,file the stipulation above 
directed, or shall not plead as above directed to the said 
issue within ten days after notice to them or their attor-
neys of filing a declaration therein, then said William Z. 
Larned may proceed with the prosecution of the said ac 
tions of ejectment brought against them and said Ketch 
am, without being bound by any of the conditions of t e 
said order of August 3d, 1882,or the provisions containe 

4 0  in this.order for a stay of said last named ejectment suit.
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A n d  it is further ordered, that.either of the parties 
may notice the feigned issue out of this Court for trial, 
and that said issue shall be tried by a special jury; and 
that either of the parties shall be at liberty to apply to 
this Court before the trial or during the same for direc-
tions therein or in respect thereto.

THEODORE RUNYON, G

I, G e o r g e  S. D u r y e e , Clerk of the Court 
|AN | of Chancery of the State of New Jersey, the * 

same being a Court of record, do hereby cer-
tify ihat the foregoing is a true copy of the order for an 
issue, &c., in the cause wherein The American Dock and 
Improvement Company, and others, are complainants, 
and The Trustees for the Support of Public Schools, 
and others, are defendants, now on the files of my office.

In testimony whereof, I have hereto set my hand and 
affixed the seal of said Court, at Trenton, this twenty- 
seventh day of September, A.D. eighteen hundred and 2 0  

eighty-two.
G. S. DURYEE, Clerk

8
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In Chancery of New Jersey.

Between
THE AMERICAN DOCK AND IM- 

10 PROYEMENT COMPANY, HENRY
S. LITTLE, RECEIVER OF THE 
CENTRAL RAILROAD COMPANY 
OF NEW JERSEY, et al,

Complainants i
and

WILLIAM Z. LARNED, RECEIVER 
OF THE NEW JERSEY WEST LINE 
RAILROAD COMPANY, et al,ZU

Defendants.

Application being made to the Court on behalf of 
William Z. Larned, said Receiver, on due notice to the 
complainants, and the matter coming on to be heard 
before the Court at Trenton on Tuesday, the twelfth day 
of February, in the year eighteen hundred and eighty- 
three, in the presence of Thomas N. McCarter and Robeit 

_ Gilchrist, of counsel on behalf of said Larned, and of John 
W. Taylor and Benjamin Williamson, counsel on behalf 
of the complainants, and being debated by the counse 
respectively of said parties,

It is, on the said twentieth day of February, in the 
year eighteen hundred and eighty-three, ordered by the 
Chancellor that the former order in this cause, bearing 
date on or about the eighteenth day of September, in t 
year eighteen hundred and eighty-two, as to the eignê  
issue therein mentioned, be modified, and that the ê'°ne* 

4q issue, provided for in the said order last mentioned, s ‘
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be in the form contained in a paper prepared by the 
counsel of the said William Z. Larned, Receiver as afore-
said, and submitted by the said counsel of said William 
Z. Larned to the counsel of the said complainants, on or 
about the first day of February instant, purporting to be 
a transcript of a feigned issue, which paper so prepared 
and submitted is in the words following, that is to say :

New  Jersey  Su pr e me  Co u r t .
Pleas before the Justices of the Supreme Court of the 

Slate of New Jersey, of the term of November, in the 
year eighteen hundred and eighty-two.

Witness: MERCER BEASLEY, E s q .,
Chief Justice.

Benj . F. L e e , Es q ., Clerk.

Esse x Co u n t y , to wit:
William Z Larned, Receiver of the New Jersey West 

Line Railroad Company,plaintiff in this suit, by McCarter, 
Williamson & McCarter, his attorneys, in pursuance of an 
order made by the Court of Chancery of the State of 
New Jersey, in a certain cause depending therein between 
The American Dock and Improvement Company, The 
Central Railroad Company of New Jersey, Henry S. 
Little, Receiver of the Central Railroad Company of New 
Jersey, Garret VanHorne, Cornelius VanHorne, Anna 
MariaDemott and John Henry Demott,her husband,Mary 
Elizabeth Berdan, Julia Gertrude Brooks and Franklin 
Brooks, her husband, and Gertrude A. VanHorne, com-
plainants, and the Trustees for the Support of Public 
Schools, The New Jersey West Line Railroad Company, 
William Z. Larned, Receiver of the last said company, 
and others, defendants, which bears date the eighteenth 
day of September, in the year eighteen hundred and 
cighty-two, whereby it was, among other things, ordered 
that the said parties to said Chancery suit should pro-
ceed to a trial at law in the Supreme Court of this State-, 
at the Circuit of said Supreme Court to be held in and
or l̂e county of Essex, on the issue whether the New 

Jeisey West Line Railroad Company on and after the

10

20

80

40
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nineteenth day of March, eighteen hundred and seventy- 
.two, had the legal title and right of possession to all or 
any part of the land hereinafter described and demanded, 
and if only to a. part, to what part, .and that the plain-
tiff in said issue should be the said plaintiff herein, and 
the defendants in said issue should be the complainants 
m said Chancery suit, demands of the said The American 
Dock and Improvement Company, The Central Bailroad 
Company of New Jersey, Henry S. Little, Receiver of 

10 The Central Railroad Company of New Jersey, Garret 
VanHorne, Cornelius VanHorne, Anna Maria Demott, 
and John Henry Demott, her husband, Mary Elizabeth 
Berdan, Julia Gertrude Brooks and Franklin. Brooks,! 
her husband, and Grertrude A. VanHorne, the defend-
ants herein, the possession of the tract of land with the 
appurtenances, situated in the city of Jersey City, in the 
county of Hudson, to wit, at Newark, in the county of 
Essex, in the State of New Jersey, described as follows: 
Commencing at a point in the east line of Warren street, 
extended southerly at the southwesterly corner of the 
lands granted to The Morris Canal and Banking Com-
pany by act in eighteen hundred and sixty-seven; and 
from thence running westerly and parallel with Grand 
street, in Jersey City, twemty-eight hundred feet; thence 
northerly at right angles with Grand street five hundred 
feet; thence westerly and parallel with Grand street, to 
the original high water mark on the west side of Com- 
munipaw bay or cove; thence returning to the place of 
beginning, and running easterly and parallel with Grand 
street four hundred and forty feet along one of the south-
erly lines of the grant made to The Morris Canal and 
Banking Company, as aforesaid, to the centre line of 
Washington street extended southerly ; thence southerly 
along said centre line of Washington street extended 
southerly, which is one of the westerly lines of said 
grant to The Morris Canal and Banking Company, and at 
right angles with Grand street, five hundred and thirteen 
feet; thence westerly and parallel with Grand street 
about thirty-six hundred and fifty feet, more or less, to 

 ̂ a point in line with the centre line of Jersey avenue iu
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Jersey City, if the same were extended southerly to said 
point; thence southerly in line with the said centre line 
of Jersey, avenue, one hundred and sixty-five feet; 
thence westerly and parallel with Grand street in Jersey 
City, about five hundred feet, more or less, to the original 
high wafer mark on the, west side, of Communipaw°bay 
or cove g thence northeasterly along said original high 
water mark of Cornmunipaw bay or cove, to the mouth 
of Mill creek ; thence crossing said creek in a straight 
hneand continuing northeasterly alon¿ said original high 10 
water mark until it intersects the end of the third course 
of this tract, being the same premises usually known 
and described as the West Line Grant,, described in a deed 
executed to the said The New Jersey West Line Rail-
road Company by the State of New Jersey, bearing date 
themineteenth day of March, in the year eighteen hun- 
dred and seventy-two. And the plaintiff says that the 
right of The New Jersey West Line Railroad Company 
to the possession of the same accrued on the nineteenth 
. ay 0 March’ ln the year eighteen hundred and seventy- 20 
wo; and that the, said plaintiff was duly appointed Re-

ceiver of the last said company on the sixteenth day ofmmBmliurulre(iand BEI8QRIH that
Dlainfff heret° Wr0ngfully depri ê him> the saidM B f aS the Receiver The New Jersey West Line
ae-e f 4 °mpar̂ ’ of the .possession thereof, to his dam-
age four thousand dollars.

Mc Ca r t e r , W i l l i a m s o n  & Mc Ca r t e r ,
AtCys of M

80

defendants, by Frederick T. Frelinghuy- 
m m * to,neL appear and defend this action, and 
the in' Gy are S3 nor B B E °f them, guilty of

said Plaintiff has complained in 
put ther i V nor °f aiW part thereof ; and of this they
doll, t h e ' i f e 68 UP° n th<i C° U n t r y ’ a n d  th e  sa id  P la in t if f

FRED ’K  t . f r e l i n g h d t s e n ,
Att'y of. Defts. 40

4
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The foregoing is a true transcript of the declaration 
and pleadings in the case remaining of record in the
Clerk’s office of the Supreme Court of the State of New 
Jersey.

In witness whereof, I hereunto set my hand and cause 
the seal of the said Court to be hereunto affixed, at Tren-
ton, this day of , eighteen hundred and
eighty-two.

And it is further ordered, that the said William Z. 
TO Earned, Receiver, have leave to file in the Supreme Court 

of this State, nunc pro tunc, a copy of the declaration 
and a copy of the plea in said submitted transcript set 
forth, which transcript is hereinbefore recited, as the 
declaration and plea in said feigned issue.

And it is further ordered, that the said feigned issue 
may be noticed for trial at the next April term of the 
Essex Circuit, and be tried on such day in said term as 
shall be fixed by said Circuit Court.

And it is further ordered, that when the said William 
20 Earned, Receiver, shall, in such manner as he shall be 

advised, correct an error made by mistake in the suit 
against the heirs at law of John VanHorne, deceased, 
and their husbands, mentioned in the order of this Court, 
bearing date on or about the eighteenth day of Septem-
ber, A.D. 1882, so that an ejectment suit or suits shall 
be pending in said Supreme Court against said heirs and 
their husbands, and the widow of said John C. Van-
Horne, deceased, and any tenants in possession, and a 
declaration filed for all the land within the West Line 

30 Grant, so called, west of the centre line of Jersey avenue, 
and south of a line which is the north line of a tract 
purported to be conveyed to Jane VanHorne by the said 
corporate complainants, by deed dated May 31st, 1872, 
the said heirs at law and their husbands, and said widow 
and said tenants in possession, shall forthwith plead 
thereto and make the stipulation on said order of Sep-
tember 18th, 1882, required

- THEODORE RUNYON, C.
A true copy:

G. S. Du r y e e , Clerk.40
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In Chancery of New Jersey.

and Appeals, from the whole and every part of an order 
made this cause, bearing date the twentieth day of
e iruary, eighteen hundred and eighty-three, and pur- ^  

porting to be an order modifying a former order in said 
cause, for a feigned issue.

FEED’K T. FEELIN GHUYSEN,

Between

10

THE

Defendants. J

Dated March 19, 1883.

I conceive that there is good 
aW e stated suit,

Sol. and of Counsel with CompVts.

cause for appeal in the

JOHN W. TAYLOE,
Of Counsel with CompVts.

30
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N. J. Court of Errors and Appeals,

10

Between
THE AMERICAN DOCK AND IM-

PROVEMENT COMPANY, etal.,
Appellants,

and
THE TRUSTEES FOR THE SUPPORT! 

OF PUBLIC SCHOOLS, WILLIAM 
Z. LARNED, Re c e i v e r , &c ., etal,

Respondents.

On Appeal 
from 

Chancery.

To the Honorable the Court of Errors and Appeals, in the 
last resort in all causes :

The humble petition of The American Dock and Ira- 
20 provement Company, The Central Railroad Company of 

New Jersey, Henry S. Little, Receiver of the Central 
Railroad Company of New Jersey, Gertrude A. Van- 
Horne, Cornelius VanHorne, Margaretta VanHorne, his 
wife, Garret VanHorne, Margaretta, his wife, John H. 
Demott, Anna Maria, his wife, Mary Elizabeth Berdan, 
Franklin Brooks, and Julia G., his wife, the appellants 
in the above cause, respectfully show that they find 
themselves aggrieved by an order made in the Court of 
Chancery by his Honor, Theodore Runyon, Chancellor

§0 of New Jersey, bearing date the twentieth day of Feb-
ruary, eighteen hundred and eighty-three; in a cause 
wherein your petitioners were complainants, and the said 
The Trustees for the Support of Public Schools, William 
Z. Larned, Receiver of the New Jersey West Line Rail-
road Company, and others, were defendants, in this re-
spect, to wit, that the said order directs that the former 
order in said cause, bearing date on or about the 
eighteenth day of September last past, as to the feigne 
issue therein mentioned, be modified, and that it bo ,n 

40 the form prescribed in the said order first mentione ,
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that is to saj, in the form of a declaration and plea in 
ejectment, as in an action of ejectment at law, thereby 
converting the said feigned issue into an action at law.

And your petitioners humbly appeal from the whole 
and every part of the said first mentioned order, on the 
ground that the same is erroneous; for that the same 
virtually and in effect orders an action of ejectment at 
law, and notwithstanding the pendency of prior actions 
of ejectment brought by the respondent, William Z. 
Larned, Receiver, &c., against the appellants, in respect 
to the same lands, by order of the said Court of Chancery 
made in said cause, and referred to in the said order so 
modified as aforesaid.

Your petitioners, therefore, pray that the said order 
hereby appealed from may be reversed, set aside, and 
for nothing holden, and that your petitioners may have 
such relief in the premises as to this Honorable Court 
shall seem meet.

ERED’K T. FRELINGfHUYSEN, 20
SoVr and of Counsel for Appellants.

JOHN W. TAYLOR,
Of Counsel.

5
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N. J. Court of Errors and Appeals.

Between
THE AMERICAN DOCK AND IM-

PROVEMENT COMPANY, et al.,
10 Appellants,

and
WILLIAM Z. LARNED, RECEIVER, 

&C., et al.,
Respondents.

'On Appeal 
from 

C hancery.

Ansvjer in 
Appeal.

The answer of William Z. Earned, Receiver of The 
New Jersey West Line Railroad, one of the respondents 
to the petition of appeal of the above named appellants.

This respondent, not acknowledging all or any of the 
matters which in the said petition of appeal are contained 
to be true, for answer thereto, says and admits that an 
order was on the twentieth day of February, eighteen 
hundred and eighty-three, made and entered in the Court 
of Chancery, in the cause for that purpose mentioned in 
the said petition, as is therein stated, but as to the sub-
stance and form thereof, this respondent prays to refer 
thereto, when the same shall be produced; and this 

gQ respondent is advised and believes that the said order is 
agreeable to equity, and he prays that the same may be 
affirmed, with costs to be adjudged to this respondent.

Mc Ca r t e r , w i l l i a m s o n  & Mc Ca r t e r ,
Solrs and o f Counsel with Respondent.
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