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N J. Court of Errors and Appeals.

Between

THE AMERICAN DOCK AND IM-
PROVEMENT COMPANY, etal., ffrom Order

A modifying
ppellants, Orderfor
and Feigned
WILLIAM Z. EARNED, Receiver, &c.\ bsU e
Respondent

BRIEF FOR APPELLANTS.

PRELIMINARY STATEMENT.

L The order appealed from is one of a series made
masut commenced by the appellants against the re-
spondent and others in the Court of Chancery, to quiet
the title to certain lands, pursuant to the statute, (Re-
vision, p. 1189.) the fifth section of which provides—

tucicui, j or to settle me iacts or any
peaified poition of the facts, upon which the same de-
pends | and the Court of Chancery shall be bound by
6 lesult of such issue, but may, for sufficient reasons,
r er a new trial thereof according to the practice in such
&5 * % * and shall (pOn the finding of such
* finally settle and adjudge whether the

efemﬂant has any estate,” &c.

Th}% fiist of the series of orders refused was made
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. on application of the respondent, not TO
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for an “ issue at law,” but for “leave to bring one ar
more actions of ejectment in the Supreme Court of New
Jersey, against the Receiver of the Central Railroad Com
pany of New Jersey, or any other person or persons,
parties to the above stated suit, or otherwise,” &. ((hg
p- 1)

3. The second of said series of orders was made Sep-
tember 18th, 1882, on the application .of the appellants
for an “issue at law,” pursuant to the section quoted,
which provides “ that upon application of either party,
an issue at law shall he directed.” (Case, p. 5.)

4. 'The third order (from which this appeal was taken,)
was made February 20th, 1883, {Case, p. 10,) on applica-
tion of the respondent, whereby order number 2 (of Sep-
tember 18th, 1882,) was modified so as to convert the
same essentially into another order for an action of
ejectment.

20

Points.

L

The appellants having applied for “ an issue at law;
they were entitled to it by the statute, and as the order
appealed from virtually revoked the order for an issue
made on that application, and substantially demed the
application, it was clearly erroneous.

80

ir.
Directing an action at law is not a compliance with
an application for an issue at law.
1. An “issue at law” is mentioned without the alter
native of an action at law.

2. It is “ upon thefinding of such issue,” or upon its
10 own determination, when an issue is not asked, and not
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upon a judgment or verdict in an action at law,- that the
Court of Chancery may “ finally settle and adjudge
whether the defendant has any estate,” etc.

3 The proceeding Contemplated in a court of law is
ore in respect to which the Chancellor may “ order a new
triddl * * according to the practice in such cases.”
But can the Court of Chancery grant, oris it “ according
to the practice in such cases” to grant, a new trial of an
1action at law,” although directed instead of an issue at
law?

(1) “ Where the Court of Chancery directs a suit at law
to be brought, the application for a new trial must be
made to the Cowrt in which such action ispending. But
when an issue 1s directed to be tried in acourt of law, the

application for a new trial should be made to the Court
which ordered the issue.”

2Dan. Chy. Pr. (5th ed.) 1135 ; note 10 and
cases cited.

(2) “Wherever the foundation of the claim is a legal
demand, and the question whether a new trial should or
shoudd not he had, can he discussed with more satisfaction in
aoowt of law than in a court of equity, this Court will
direct an action at law.”

1 Barbour Chy. Pr. (fd Ed.,) 465.

3) “If this Court thinks proper to consider the case
upon the record as fit to be governed by the result of a
trial, the review or propriety of which belongs @ a court of
law the opinion of a court of law is sought in such a
form that it is regarded as conclusive, whether the judg-
ment is obtained upon a verdict or in any other shape ;
ut, upon an issue directed, this Court reserves to itself
the review of all that passes at law ; and one principle
°n which the motion for a new trial is made here, and
wot to the court of law, is, that this Court regards the
judges report with a view to determine whether the in-
orniation collected before 'the jury, together with that
which appears upon the record in this Court, is sufficient
to enable it to proceed satisfactorily.”

Per Lord Eldon, Booth vs. Blundell, 19 Yes., 500.
See also Pemberton vs. Pemberton, 13 Yes., 298.
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(4.) “The principles upon which this Court directs a
new trial of a feigned issue, are somewhat different from
those which govern courts of law in granting new trals
Where this Court directs an action, although acconpa-
nied by particular directions, the parties, in other respects,
are left to their legal rights. The application for a new
trial is, in that case, to he made to the court in which the
action is brought, and is subject to the rules which govern the
proceedings of that court in other cases.

But, if an issue is directed, it is to inform the conscience
of the Chancellor, and the application for a new tral
must be made here.” Chancellor Walworth in

Apthorpe v. Comstock, 2 Paige 481.
See Hope v. Hope, 10 Beav., 581.

(5) “If the party against whom the verdict is found
1s dissatisfied with it, and wishes for a new tnal, the
application for one must be made, if the verdict wasfound
in an action brought by the direction -of this Court, to that
court in which the action is brought/ if it was found on an
issue, to this Court.”

1 Newland's Chy. Pr. p. 853.

(6.) “ The constant and uniform practice of this Court hos
been, whenever an action has been directed by it, even with all .
the benefits of such discovery by the oath of theparty, as this
Court can obtain—I mean by directing the parties themselves
to be examined on such trial—that the applicationfor a new
trial should be made to the Court of law which has tried the
action, till that Court is satisfied with the verdict; though
it is otherwise with an issue, in which case the motion
for a new trial is to be made in the Court of Chancery.

Per Lord Eldon, Exparte, Kensington, Cooper,
96.

See also Castairs vs. Stein,4 M &S., 192,195.

Lowe vs. Waller, 2 Doug., 785.
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4 If an action of ejectment should be brought in a Court
of law, by the direction of the Chancellor, it would be
subject to the regulations prescribed bylaw ; and would
be triable only “in the county where the lands, tene-
ments or hereditaments in question are situate * * *
* unless the Supreme Court, upon motion on behalf of
the State, if the State be interested, or upon motion of
ether party in the action, shall think proper to order
the trial to be at the bar of the Supreme Court.”

Reuision, p. 883, § 229.

Where the cause of action is local, the Supreme.Court
cannot change the venue.

Deacon vs. Shreve, 3 Zab., 204.

I The act of March *23, 1883, (P. L., Ch..l73,)
dbes not apply to actions at law,

5 As the Chancellor could, “ according to the prac-
ticein such cases,” neither grant a new trial, nor pre-
scribe or change the venue in the action, the complain-
ants would lose the benefit of the condition on which the
order directing an action was made, as well as the right
to have the verdict of the jury subject to the equitable
control of the Chancellor, as in case of an issue.

Merely calling an action at law a “feigned issue,” (as in

the order appealed from {Case, p. 10, 1. 39-40,) does not
ke it such.

m The declaration is a declaration in an action of
dectment, and has nothing to hint that it is anything
except the parenthetical and superfluous recital
etween line 20, p. 11, and line 7, p. 12, which changes
“either its substance nor its aspect.

30
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2. The plea is the ordinary one prescribed in an action
of ejectment, and the defendants therein are made to say
that they “ appear and defend this action.”

Iv.

Even if by reason of its connection with the Chancery
suit, it might be deemed a quasi issue at law, yet embar-
rassment will be likely to arise hereafter from its ambig-
uous character.

Y|
The order in question is appealable, whether consid-
ered as directing an action or a feigned issue.

That an order for an issue is appealable is res adjudi-
cata by this Court

Newark & N. Y. R. (b vs. Mayor, &, of
Newark, 8 C. E. Gr., 515.

See also Nicol vs. Vaughan, 2 D. & C, 420;
S. C., 5 Bligh (N. S.,) 505.

(See form of the decree for reversal, 5 Bligh,
546; and S. C. on Remittitur, sub. nom
Winchelsea vs. Oaretty, 1 M. & K., 254

Smyth vs Nangle, 7 Cl. & F. 405.

Williams vs. Quest, and R 10 Ch. App., 467.

Parker vs. Morrell, 2 Phil. 453.

(In this case there was an appeal from an order direct-
ing issues, after trial of them, which appeal raised the
question as to the form of the issues.).

Wynne vs. Styan, 2 Phil. 303.
(In_this case it was, inter alia,insisted by the appela-It*
that the issues were unnecessarily numerous, and

they were prejudiced by the direction that they shou
be plaintiffs on the trial of them. The Lord Chancel or

thought the issues too numerous and reformed them.)



Butlin vs. Masters, 2 Phil., 290.
(In this case, the Court criticised the mode of directing
the issues.)
Elderton vs. Luck, 2 Phil., 680.

(Question as to form of issue was raised in this case.)

Duke of Beaufort vs. Morris, 2 Phil., 688.

(This was an appeal from an order for an action. The
order was modified.)

Mott vs. Blackwell Ry. Co., 2 Phil., 682.

(This was also an appeal from an order directing an
action.)






The American Dock Company,«” al.

1%ints and

Appellants, Brief for Re-
spondent.
and
On appeal from
Larned, Receiver West Line Co., order of Feb.
and al., 20, 1883.
Respondents.

History of Order Appealed From.

On August 3d, 1882, the Chancellor ordered actions of
gjectment by the Receiver.of West Line Co., which were
to be under the control of that Court, “ as if they were
issues framed by this Court to determine the question of
title 9 Stew., 16.

From this order there has been no appeal, and it has
long been too late to appeal from it.

On Sept. 18 1882, the Chancellor, on the urgent
solicitation of the appellants, ordered a feigned issue also,
and stayed the actions of ejectment.

On Feb’y 20, 1883, the order appealed from was made.

The Chancellor, on March 31st, ’83, denied amotion to
stay proceedings pending appeal.

This Court, on April 19, 1883, ordered a stay, pending

his appeal is now up for hearing.

The order of Feb’y 29, appealed -from recites that appli-
cation for it was made on due notice, and was debated by
oounsel, and—
~(st). Orders that the order of Sept. 18, 1882 —which

neeted the feignéd issue, in addition to the actions of
jectment, be modified ; and that the issue shall be in the
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form, set forth at length in the order appealed from, i. e
of February 20th.

The form adopted by the Court below consists of a
declaration, which states that “ Earned, Receiver, &c.,
the plaintiff, in this suit, by McCarter, Williamson & Mc-
Carter, his attorneys, in pursuance of the order of Sept.
18, 1882, in this cause”’—reciting that that ordered that
the parties in the Chancery suit should proceed to a trial &
law in the Supreme Court, at the Circuit to be held in Es-
sex County, on the issue “ whether the Mew Jersey West
Line Railroad Company at and after the date of the de-
livery of the deed from the State of Mew dJersey to sad
company referred to in the pleadings in this cause, had
the legal title and right of possession to all or any part
of the land described in, and purporting to be conveved
by the said deed; and if only to a part, what part?
and ordered that the plaintiff in said issue should be
Earned, and the defendants the complainants—* demands
* *  the possession of the” premises in question, &,
as in an ordinary declaration in ejectment as prescribe
by the statute.

The form of declaration adopted is signed “ McCarter,
Williamson & McCarter, attorneys of the plaintiff, in
the issue. .

Th@form adopted, also consists of a plea, the genera
issue in ejectment as prescribed by statute in an ordinary
gjectment. It is signed “ Fred’k T. Frelinghusen, attor
ney of the defendant,” in the issue.

(2d). The order'proceeds to give leave to the Receivei
of the West Line Co. to file in the Supreme Court, nuM
pro tunc, a copy of that declaration and a copy o t |
plea “ as the declaration and plea in saidfeignei issue”
and orders “ that the said feigned issue may be no ic
for trial at the next April Term of the Essex ir™u’
and be tried on such day in said term as shall be =xe
the Circuit Court.” _ , a

(3d), it provides that when the Receiver corde
mistake in the action brought under the order o
3d, against the Yan Hornes for a part of the e
grant, the Yan Hornes shall plead to that action, an



the stipulation required by the order of September 18.

To this 3d clause of the order appealed from, no ob-
jection can now be made, though the whole order is ap-
pealed from.

The Yan Horne’s counsel (Mr. Taylor), has, (March
26,1883) since the date of the order appealed from, ap-
peared to a new summons in ejectment, against the Yan
Hornes.

A new declaration and plea and the required stipula-
tion, have been filed in that action ; and that part of the
order has been carried out, without amending the old
writ or declaration ; any manner of accomplishing the ob-
jects being authorized by the order appealed from.

The order appealed from, therefore, now consists :

1st—Of a mere order adopting aform of declaration
and plea, “ as the declaration and plea in said feign'ed
issue.”

The whole order was scarcely (if at all), objected to,
when moved for and granted on February 20, 18S3.

But whether this were so or not;—that there should
be &feigned issue, and the substance of the issue, and the
questions to be thereby determined, had been settled by
the Chancellor's order of September 18,1882; from
which there has been no appeal, and it has long been too
late to appeal from it.

2nd—The order appealed from consists of an order
which hasbeen carried out ; the Receiver having (March
24, 1833) filed a copy of the declaration and plea in
tho Supreme Court.

fhe Supreme Court has by order made the 17th
day of March, A. D. 1883, directed a transcript to be
sent to Essex—the cause to be tried there and a jury to
be struck.

The feigned issue was noticed for trial for April Term,
1883, of the Essex Circuit.

The transcript of the feigned issue has been sent to
Essex, and has been filed there, and the Circuit Court
was on 16th April last, to fix a day in that term for the
rial, and in the meantime the jury was struck.

However viewed, the only question on appeal from
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this order, that there can be, must be one as to the form
of declaration and plea, in &eigned issue, ordered by the
Court of Chancery.

The form of the feigned issue adopted by the Court
by this order, is the form of a declaration and plea
prescribed by statute for an action of ejectment.

Point 1.

The order appealed from does not create a real as dis-
tinguished from a feigned issue, nor virtually order a
second set of actions of ejectment to be brought at law.

But it is said that \h\%.form of declaration and plea
does not make afeigned issue, but a real issue.

This was the only objection we have ever heard to
the order of February 20, 1883, and even that was not
made at the time the order was applied for, and not
until the time (March 29) of the motion to stay the trial
pending the appeal— which motion was, as before state ,
denied by the Chancellor. .

The issue adopted is not a real issue, as distingnishe.
from a feigned issue.

There is a definition of a feigned issue to be foun m
Lee’s Dictionary of Practice, Yol. II.>P* un er
Feigned issue.

This is the definition: > )

“ By an act of parliament” (as in cases of inclosure o
a common) “ by a Court of law” (as in numerous cases in
our own books) “or of equity; a disputed question
I fact may be directed to be tried; and the parties p
“ cure such trial to be had without writ or other )rm”»
“than a declaration and subsequent pleadings, m
“ framing of which, such question is stated in conjor
“ with the act of parliament or with the directiono M
“ Court ;* and such pleadings are called a jeigne

2
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Tre latest English Law Dictionary —(Sweets)—just
republished here by F. D. Linn & Co., says: “ Feigned
igge—alfictitious issue or rather a true issue raised by
[nears of a fiction.”

I The answer to this here, will be: there is no fiction
hag andthe issueis still a real issue for want of afiction /
bt asLeesays, the fiction consists in want of writ or pro-
mu other than a declaration and plea.

I Thewant of writ or process is present here, and so the
ddintiars of Sweet and Lee are applicable to the issue
[adoted, as afeigned issue.

| I§ then the feigned issue adopted by the Court by the
adyr of February 20, 1883, a real and not a feigned
issel

Ismat theissue adopted one in which,—Lee says, in de-
finrgsuch—one where there is no writ or process other
thmna declaration and plea ?

Isthere any writ or process in existence under the or-
drof February 20, 1883 % None.

Thearder of August 3d, 1882, which allowed the Re-
joaaverto bring actions of ejectment, was made on an ap-
pication of the Receiver of the West Line R. R. Co.
firleave to do so, or to have a feigned issue made up
Iadtried; actions of ejectment being preferred by the
Ravey; because the present appellants had been so long
p possession, that before the feigned issue could be deter-
pined or the final decree of the Court of Chancery made
Tittecause, the title of the Receiver of the West Line
®Mtbebarred by lapse of time; time, running against

, °t hmitations, which he throught it was proper
I Pessary to do.

answer all the pur-
feigned issues, and were ordinary methods of
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informing the Court, and would be just as much uda
the control of the Court of Chancery as a feigned isse
The order of August 3d, permitted the actionsto ke
brought, but declared that this order was made on “con
dition, however, that said action or actions of eectment
shall be under the control of this Court, asto the vaxe
in said action or actions, and in all other respects inthe
same manner and to the same extent, in all things, asif
the same were an issue framed by this Court in the w1
form, to determine the question of title to the said land, ]
This order of August 3a, required the present agpd-
ants “ within five days, to furnish a written strtemert,
showing by whom the actual possession was held, and byl
what right, whether as owners or tenants; to the ed
that the said actions of ejectment might be lrought!
against the proper parties, and without unnecessary!
delay.” , .< I
This order was submitted to, and the written statement
given, as required by the order, within due time. »
The actions were brought and are now pending,
are stayed by the order of September 18. I
There are two actions—one against the corporate ap
pellants for the whole, and one against the Tan o
for a(part. In this latter action a mistake was na
the description of the part sued for, hut it has e |

rected since February 20. ) f.
m... riiaaat!sHp,d with the order ot A |

This order of September 18 1882, ha
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stbmitted to by the appellants; and they on the -

day of ' A. D. 1882, pleaded to the
ationof ejectment against the corporate appellants, di-
reded by the order of August 3d ; and filed in the Su-
pene Court the stipulation required by the order of
Septenber 18,1882, ordering the feigned issue and stay-
mgthe ejectment; and since the 20th of February 1882,
tlemstake made in the Tan Horne, the other action of
gednent—authorized by the order of August 3d has
bencorrected and a plea and stipulation filed in the Su-
prene Court by these appellants.

Thereis no appeal from that order of Sept. 18, 1882.

The counsel of the Receiver of the West Line Co.
fourd embarrassment in framing a declaration on a wager,
which would raise such a feigned issue, as would settle the
dble question which the order of Sept. 18, stated thus :
“Whether the Rew Jersey West Line Railroad Company
a4, and after the date of the delivery of the deed from
theSate of Mew Jersey, to said Company referred to in
the pleadings in this cause (which was on or about the 19th
dayof March, A. D. 1872), had the legal title and right of
poessession to all or any part of the land described in and
purparting to be conveyed by the said deed ; and if only
toaypart, what part.”

Thisdifficulty -arose from that portion of the double

t question which provides for the determination of what
part the company had title to, if it had title, to only a
mt.

There may be a doubt whether a portion of the shore
hednot been filled in, in 1872.

The same difficulty has often been experienced in
framng feigned issued by means of a wager—where a
mtof the question is “ how much,” or “ what part.”

h some cases the length, breadth and direction of a
nght of way are necessary to be determined by means of

I an /8 and this has sometimes been provided for by
rectiors to endorse the particulars on the postea (2
“on on Decrees, late Eng. Edu., p. 988-983—and
vardirer v. Rowe, J Madd., 235) or, if a boundary line
1! meontroversy, to draw it out on thejury process and
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not on the postea (as in Lethieuller v. Lord Qutlenarg]
1 Dickens, 46) and in such cases Lord Broughami
Godfrey v. Littel, 2 Russ., and Mylne, 636-7, sid a
commission of experts could better investigate it thana
jury could do in the hurry and inaccuracy necessarily i
cident to a trial at nisi prins. See a Commission, a
dered in 4 K. and J., 295. This course was substartially
adopted in Newark and New York R. R. v. Newark!
8 C. E. Green, 525, where Chancellor’s order for anise
was reversed by this Court, and the right of a Coutd]
Error to passupon the propriety of an issue at dl ws
established. This case will be referred to again.

Judge Kennedy in Rife v. Galbreath, 3 Penna. Bn
(Penrose & Watts, not Penna. State R.), p 207, sayg
“ A feigned issue—to ascertain how much, an Beatar
received—which states a wager, that he received $10000
—1s not formed, so as to meet the design.”

“ It puts in issue the single fact, did the Executor rei
ceive $10,000. If he did, then according to his promse]
he is bound to pay $5; but if he did not receive the
whole, ne stood acquitted.”

For this reason feigned issues are often formed ml
another form of action.

In one of the most celebrated cases known, thet ofj
Perrin v, Blake (Wm. BL, 672)—a feigned issue tock
the form of an action of trespass.

The land lay in the Island of Jamaica. A real fnotd
fictitious) action of trespass would have been local, «d
a feigned issue was made up, and the venue laid inthg
Island of Jamaica “ videlicet in a parish in Middlesex; 1
just as is done in the form of the declaration int ¢
feigned issue in ejectment in the order appealed from
that of February 20, 1883. .

A full history of the Jamaica case is given*in ay
grave’s Law Tracts, p. 492, note, (same book in w icry
Rale’s Treatise is). fd

Chief J. Black (in Coleman e. Rowland, 2 Am. haw
Register, old series, 5<I; S. C. 1 Pittsburgh Reports, ]
S a y S 1 |

“The feigned issue is made by pleadings. av j
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generally a wager, it is not necessary it should be so,
where the nature of the subject makes another form more
convenient.”

So entirely immaterial is it— what the form of action for
the feigned issue is. that Grier, J., in the Circuit Court
TJ S, for New Jersey, 1 Wallace, Jr., 342— many years
ago—before any statute or rule on the subject— dispensed
with even the form of any action at all,—called a
jury on the common law side of the Court— swore them
to truly answer the questions on which the equity side of
the Court desired information, and took their verdict—
saying pleadings were unnecessary and that as to a wager,
it was absurd. Same practice, Brockett U. B.,, 3 How.
b. S. Rep., 692.

This is now the method in England and in Hew York.

Formerly, in New York, all feigned issues were in
names of feigned parties— as Doe U Roe— but this prac-
tice does not seem to have prevailed elsewhere. 6 Cow.,
55; 1 John’s Cases, 402 ; 5 Hill, 376.

In Philadelphia, Germantown & Morristown R. R. U.
Sﬁﬂl2Wharton, 275, the Court say : uThe form of
the feigned issue is necessarily a matter within the
disarefion of the Court directing it. It would be hard
to devise @ more convenientform than the declaration in

, Compensation for Pennsylvania claimants whose title
B*vested by the State in favor of Connecticut claim-
ans, was usually tried in, action for money had and re-

The statute of 8 and 9 Yictoria, C. 109, sec. 18, de-
L ares contracts by way of gaining or wagering, shall
ewell and void, and that no suit shall be brought in
M ourt of law or equity on a wager. The 19th section,
ecites that, whereas, many important questions are now
fle Torin of feigned issues, by stating that a
fqor was laid between two persons interested in respec-
talu The affirmative and the negative of cer-

Pr°P08itions, but such questions may be as satisfactor-

lawfu'r WA 10u® 8uch f°7‘,7’LI and enacts that it shall be
a' ""direct a summons to the party who ought to be
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defendant, and to state the question in theform gvenin
a schedule with such alterations as the Court shall thnk j
proper. The statutory form is given Luard v. Butcher, j
2 Manning, Granger and Scott, 859.

The party, however, proceeded by a feigned issuein te j
form ofa wager, and it was insisted that that wasillegl,
since the statute, and the verdict void.

Court said “ The issue is merely directed for the pu-
pose of trying a pretended contract. Say it is woid, if
vou please; the Judge has taken the opinion of ajury
upon a disputed fact ; and there is an end of it’

“ There 1s really nothing in the objection.”

The Court in the principal case had ordered actions of
ejectment. They have been brought.

The present appellants insisted on a feigned issue, dlso
—in addition.

The “ title” statute {Rev. 1189) is peculiar. It_does
not «peak of feigned issue at all, but it speaks of anisse

The Chancellor (on August 3d) ordered actions. The
counsel of the West Line Receiver were satisfied; but t e
other side delayed. @We could not get serviceona o
the defendants in the actions. We were willing t ere
should be a feigned issue, also, and a stay of the action
We assented to the order of Sept. 18 for afeigner iss >
especially as it provided for the defendants appearing
pleading to the actions, and relieved ns to that exten .
could not get. up a feigned issue on a wager, w ic "
Judge Kennedy says supra) would meet the design. *
then, in February, 1882, drew a transcipt containing
claration in a feigned action of ejectment, m w
writ or process existed ; served it on the ntier-s
no progress being made we applied to the om
this, as theform of thefeigned issue. 1
that form, by the order of February 20, 135S « j,,1*.

We have now, the two actions of ejectmem A
menced by writ,—pending in the Supieme * tjie
which issue has been joined; and the runn  *
statute of limitations has been stoppe , u fIGHG by
plication of the appellants these actions fafflT , »
writ were stayed by the order of bep * ?
ed issue should be tried.
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Smith in his Chancery practice, Yol. II., p. 80, says ;
“Infeigned issues the plaintiff makes up the issue at
ace withont delivering a declaration or requiring the
defendant to plead.”

In other words, the pleadings have no other authenti-
cationthan the action of the plaintiffs’ attorney— provided
thearder of the Court, as to the form of thefeigned ac-
tion is-pursued, and the issues-presented raise the ques-
tiars on which the Conrt desires information.

This practice, as'laid down by Smith, is what is pro-
vided for by the order of Feb’y 20,1883, with this differ-
ene—that copies of the proposed declaration and plea
wae first served on the applellants.

Undoubtedly, there are writs and process in the
two actions of ejectment brought under the order of Au-
gt 3d 1882; and pleas in each.

There is also a stipulation in each, not to set up the
gatite of limitations as run or running, after the bill
filed But there is neither writ nor process, in the feigned
isg as now made up; a transcript of which is on file in
Esex Circuit, and the original copy of declaration and
deaon file in the Supreme Court. There are plead-
In%~a declaration and plea; and these according to
Tees definition, make the feigned issue—if there is
ratherwrit or process, other than the declaration and plea.

Point II.

The pleadings adopted by the order appealed from are
! aebest adapted to determine the questions for which
iwme was directed,—and the order is not appealable
m och orders for feigned issues often are, and appeal
Aoud be dismissed, or order, being right, should be af-

ut what inconvenience will be suffered by any one—
J J 15 Copied by the Court is a real issue and not
at%gned issue.

ah tefiSBad° ted » bhe order of Feb. 20, is perfectly
P6 t° the questions which the Court declares are the
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issues—whether the West Line had title to the pemses
in question on a certain day, and if only to a pat, t
what part. LI wager, as Judge Kennedy says, will ke
adapted to the question as to thgpart.

The West Line Co.’s title may possibly fail as to a pa-
tion of that part of the premises in question rearestto
high water line ; for the Yan Hornes claim, there wasa
reclamation, to some extent, between high and low vater
marks, prior to the act of 1569. If thisis so, there nay
be a failure of title to so much as was filled in. We day
that any part was filled in, between high and low water
marks, but we may be mistaken as to small portion.

For this reason, this feigned issue, in theform of s
action of ejectment—every feigned issue being until of
late years in the form of some action, but without any writ
or process in such form of action—is an appopriate
feigned issue, because it will compel the jury to fix tre
boundary line of the title we establish by proof, and will
inform the Court of Chancery what pa/rt we are entitled
to and what not—if we are not entitled to the whole.

If there may be afeigned issue in trespass, in assunpsit
for a wager or in assumpsit, for money had and received,
or, as the Courts say, in anyform of action to meet thein
quiry of the Court of Chancery, there may be and is a
feigned issue in thefomn, the Court has adopted byt e
order of February 20.

The whole question involved in the appeal is a question
(Aform, or rather the form of aform.

No suggestion is made of any inconvenience that wi
attend the trial of the issue in the form it is now.

It will be a novelty indeed, for a Court of Appe s o
set aside theform of a feigned issue. Of course v a
mere form and what is not is the question.

A Court of Appeal may properly alter the substance
the issue.

It is not denied by us, that an orderfor a feigiw
is an appealable order. That was settled in t is
in Newark and JA' Y. R. R. v. Newark, 8OF. W j
525. But the order for the feigned issueint e pnn
case, is that of -Sept. 18, 1882, from which tie

5 -

5
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been no appeal. The order of July 20, 1883, is a mere
ader adopting the form of the declaration and plea in
the feigned issue.

It is denied by us that the order of Feb., 1833, which
merd}7adopts a/bm -of declaration and plea for afeigned
issiepreviously ordered, is appealable.

The grounds on which we deny this are: 1st—That
suchan order is necessarily a matter in the discretion of
the Court below. (See Phila. and Germantown v.
Smith, 2 Wharton, 275, supra). 2d.—A Court of Ap-
pedl, as a general rule, does not interfere with the exercise
of discretion. (See Iluntv. Chambers. A. D. 1882, 20
Gh Div, 369); 3d.—A Court of Appeal never in-
taferes with exercise of discretion, unless for strong,
substantial reasons. ( Wallingford v. Mutual. A. D.
180, 5 Appeal Case, 685, 694-5).

And 4th—A matter of form on which appeal may rest,
muxt not only be founded on strong, substantial reasons,
but theform must be substantially erroneous, as impos-
ing the burden of proof on the wrong party, which is
anly loosely, called error inform., it really being a matter
o substance.  { Brown, w. McClintoch, 6 House of Lords
(Ehg and Irish Appeals) 456, 463,' 466).

There are two Cases which have been cited to show
thet the Court of Appeal would reverse on theform of
theisse

This is a mistake. The word form in these cases re-
lates to the terms in which the questions, which are the
sujject of the issue should be stated, which are always
substantial matters. In the principal case the questions
were settled by the order of Sept. 18, 1882, from which
TDaPReal has been taken, and no objection is or can be
mace on the propriety of these questions, on this appeal,
which is as to the form of declaration and pleas.

Parker v. Morrell, A. D. 1847, 2 Phillips, Ch. R., 453,

sscited against us. It was a case where five questions

dated (p. 457). No. 1 was whether the bond was
o taned by’ fraudulent or unfair representation. 2d,
A untrue representation. 3d, By any fraudulent or un-
JM' concealment or suppression. 4th, Unfairly ob-
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Lord Ch., said p. 489, “ The fourth is objectionable &
introducing the word 1 unfairly.” It is not easy to scethe
utility of this. If the preceeding issues be found for the
plaintiff there is unfairness and something more. If not,
and by the word unfairness be meant something different
from fraud in the legal sense, what does it mean! It is
easy to say morally what is unfairness, but not legally.”
Again, p. 461, “ The question before me is whether the
issues ought to have been sent in some other form,” 1 e,
in other terms.

Again, p. 467-8, “ I think the issue should be whether
the bond was fraudulently obtained, by means of any
false representation or improper concealment.”

Butler v. Masters, A. D. 1847, 2 Phillipps, 290, is a0
cited against us as a case of appeal on questions ofform;
but the issues were 1st, whether, &c.  “ The other
“ issue was 1n the same form , only pointing particularly
“ to the houses,” &ec.

Counsel for appellant, p. 292, said : “ The ground of
appeal is not the form of the issues, but the absence of
any evidence to warrant them.”

The Court held, not that the form of the feigned
issues was erroneous, but that an action should be ordered
to be brought and not an issue ; and it was so ordered.

We preferred this course, in the principal case bt
the appellants insisted on a feigned issue and we con-
sented. This was done by the order of Sept. 18 &

The order appealed from merely settles the form of
declaration and plea for the feigned issue previously in-
sisted on, ordered and consented to by us.

There is no objection to it but this, that tkgform
adopted makes the issue a real issue and not afeyne
issue—a point in no wise borne out by the authorities ; a
question of form , and at the best mere words’, aquestion

* which ought not to be entertained by the Court of Ap
peals.

If there were any objection as to the substance of t e
issue, we ought to have heard it, when the ordei of Sep *
18,”82, was made, and that order should have been appea e
from, or it should have been suggested, on the applicatioi
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for the order of Feb. 20, ’83, and the notice and petition
of appeal should set it forth. But there was no such
dyjection or suggestion made, and none is set forth in the
appeal.

As to that part of the petition of appeal which states
thet the order of Feb. 20,83, “ virtually orders an “ ac-
tion of ejectment at law, notwithstanding the pen-
“dency of prior actions of ejectment in respect to the
“sane land, brought by order in the same cause, and re-
ferred to in the order of Sept. 18—,”—this is to be
saick

Whatever the order of Feb. -o,’83, does, depends upon
the meaning of its terms. If theform it adopts (for that
isdll it does, so far as it is not already carried out), re-
oonstitutes the proceeding, without writ or process, so as
tomake it an action at law (which cannot be commenced
without writ or process), instead of an issue out of the
(Court of Chancery—then it may virtually order two sets
of glectments at law.

But all this depends on what is a feigned issue, and
what an action at law, which is before discussed.

We submit that the Chancellor’s order ought to be
affimed by this Court.

Our own Hew Jersey books are full of cases on the
sugect of feigned issues, both out of Court of law and
at of Court of Chancery.

Out of Court of law, see cases cited in

7 Halsted, 277, 282.
* ¢ Halsted, 121.

1 Darr, 138.

2 Vroom, 371, 374.

Out of Court of Chancery :
Saxton, 433 .
1 Green’s Chy., 154, 161-2, 492.
2 Green’s Chy., 417, 449, 450.
1 Stockton, 457.
2 Beasley, 479, 482.
Dickinson’s Forms, 310. \
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The case in :d Beasley, Black v. Shreve, is very in
structive, and holds, p. 479, 482, that feigned issues ae
creatures of Court by which they are ordered—thet
statutes do not apply to them unless express words ae
used (p. 469). Courts of law in which issues are ardered
to be tried, cannot refuse to try them.

2 Daniels, Ch. Pr., 1115.

Woodley v. Johnson, : Molloy, 394
Bell v. Woodward, 47 17. H., 542.

2 Beasley, 456.

The New Jersey cases are very full on all questions of
practice also.
See also Tidd’s Practice, 986.

Courts of law in assisting Court of Equity to tryis
sues presented by that Court, are amplifying their aun
jurisdiction, and not cutting it short, and assisting the
prevalence of, and obedience to, the common law—instead
of lessening their own power or lessening the force of the
common law. From time immemorial they have always
heartily co-operated with the Court of Equity to uphold
in this manner, the principles of the common lawl
Therefore, there ought to be no jealousy. On the con-
trary, there has generally been the greatest facility given
to all ,the orders of the Court of Equity in respect of the
conduct of the trials of such issues; and this has been

done with cheerfulness as well as with dignity.
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In Chancery of New Jersey.

Between » 10
THE AMERICAN DOCK AND IM-
PROVEMENT COMPANY, ana

OTHERS, ( OnBill, Sc.
Complainants
and ( Order.
THE TRUSTEES FOR THE SUPPORT
OF PUBLIC SCHOOLS, and others,

Defendants.

Application being made to the Court in behalf of 20
William Z. Larned, as Receiver of The New dJersey
West Line Railroad Company, one of the defendants in
the above cause, for leave to bring an action of ejectment
against Henry S. Little, Esq., Receiver of The Central
Railroad Company of New Jersey, to try the title to and
recover the possession of the premises described particu-
larly in the bill of complaint in the above stated cause,
and known as the West Line Grant, or failing in that,
or an issue at law for the same purpose ; and the said
netter coming on to be heard before the Chancellor at so
the State House in Trenton, on the third day of July
adt, in the presence of Thomas N. McCarter and Robert

ilchrist, in support of said application, and of Barker

ummere and Benjamin Williamson, in opposition there-
lo) and the arguments of counsel having been heard and
hne having been taken to consider thereon,
t m on this third day of August, in the year eighteen
undred and eighty-two, on motion of McCarter,William-
£n & McCarter, solicitors of said William Z. Larned,
ered  the Chancellor that William Z. Larned, as 4o
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Receiver of The New Jersey West Line Railroad Com
pany, have leave to bring, for the last said company, onear
or more actions of ejectment in the Supreme Court of
New Jersey, against the Receiver of The Central Rail
road Company of New dJersey, or any other person ar
persons, parties to the above stated suit or otherwise,
who may be in possession of the said premises known &
the West Line Grant, and the same in controversy in
the above stated cause, in such manner as he may be
advised is necessary or proper to try the title to and
recover the possession of the whole of said premises so
in controversy ; on. condition, however, that said action
or actions of ejectment shall be under the control of this
Court, as to the venue in said action or actions, and in
all other respects in the same manner and to the sane
extent in all things as if the same were an issue framed
by this Court in the usual form, to determine the ques-
tion of title to the said land. And it is further ordered,
that the complainant’s solicitor do, within five days after
service on him of a copy of this order, furnish to the
solicitors of the said William Z. Larned a statement in
writing, showing by whom the actual possession of said
premises, or any part thereof, is held, and by what right,
whether as owners or tenants, to the end that the sad
action or actions of ejectment may be brought against
the proper parties, and without unnecessary delay.
THEODORE RUNYON, C



In Chancery of New Jersey.

MAY TERM, 1882.

THE AMERICAN DOCK AND IM-

PROVEMENT COMPANY, et al., Bill for

U, Relief.

THE TRUSTEES FOR THE SUPPORT  Opinion.
OF THE PUBLIC SCHOOLS, et ol.

On motion for leave to bring action at law, &c.

Mr. T. N. McCarter and Mr. R. G-ilchrist for the
otion.

M‘.BWilliamson and MI‘ B G-ummere, Contra.

The Chancellor :

The Receiver for the creditors and stockholders of
The New Jersey West Line Railroad Company applies
for leave to bring an action of ejectment to try the title
tothe land in question in this suit, or failing that, for
anissue at law for the purpose. The form which the
Issue at law, where one is ordered in this Court, shall
take, whether it be a feigned issue, or whether an action
atlaw shall be instituted, is entirely within the discre-
tion of the Court, and such form will be adopted as will
test conduce to the purposes of justice. In Gibbs vs.
Hbimes, 10 Rich. Eq., 484, the Court ordered that the
question whether a bond was presumed to be paid, be
tried by an action at law, to be instituted as of the date
u the beginning of the suit in equity. While the act

io

20

to compel the determination of claims to real estate in 4o
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certain cases, and to quiet the title to the same,” (Rev.,
pp. 1189, 1190,) provides that on the application of either
party to a suit brought under it, this Court shall order

. an issue at law to try the title, the form of the issue iy

10

20

as in other cases in the discretion of this Court, which
will so mould it as best to effectuate the ends of justice.
Where, as in this case, the defendant apprehends that he
may be prejudiced or embarrassed, if not defeated by the
operation of the statute of limitations, if the ordinary
practice be adhered to and the bill should ultimately be
dismissed for want of jurisdiction, or if there be any
other substantial reason for doing so, another form, ore
that will protect him, will be adopted.

In the case in hand the Keceiver will be permitted to
bring an action of ejectment, which, however, will be
under the control of this Court as to the venue, and in
all other respects, in the same manner and to the same
extent in all things that the issue would be if inthe
usual form.



In Chancery of New Jersey.

Betueen ' \ 10

THE AMERICAN DOCK AND IM- |\

PROVEMENT COMPANY, B p

Complainants, j
A
and P OniW &e

THE TRUSTEES FOR THE SUPPORT/

OF PUBLIC SCHOOLS, THE NEW\

JERSEY WEST LINE RAILROAD

COMPANY, AND OTHERS, ]
Defendants. /

The corporate complainants and Henry S. Little, the 20
present Receiver of The Central Railroad Company of
New Jersey, one of said complainants, having applied
to the Court to modify the order made by this Court in
the above stated cause, on the third day of August last,

0 as to stay the actions of ejectment thereby permitted
tobe brought, and also having applied for a feigned
isste at law, as hereinafter directed ;

And it appearing to the Court that John C. Van-
Home, one of the original complainants in this suit, died
intestate on or about the twenty-eighth day of June last, 30
leaving Garret VanHorne, 1 Cornelius VanHorne, Anna

ana Dernott, wife of John Henry Demott, Mary Eliz-
abeth Berdan, (a widow,) Julia Gertrude Brooks, wife of

ranklin Brooks, him surviving, his only heirs at law,
and Gertrude A. VanHorne, his widow ;

And it further appearing that since the commencement
®t issuit Francis S. Lathrop, formerly Receiver of The

entral Railroad Company of New Jersey, and an original
complainant in this suit, has departed this life, and that

my S Liéctle has been duly appointed Receiver of said 40
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last mentioned company in place of the said Francis S
Lathrop, and that said Henry §S. Little has been sub-
stituted as complainant herein, instead of said Francis S.
Lathrop;

Now, it is on this eighteenth day of September, 18%,
ordered by the Court, on motion of the counsel of the
said complainants, and by and with the consent of the
said defendants, The New dJersey West Line Railroad
Company, and William Z. Larned, Receiver,

That upon the corporate, complainants causing this suit
to be revived by or in behalf of, or against the said widow
and heirs of John C. VanHorne, deceased, and the hus-
bands of the said married daughters of the said John C
VanHorne,

And upon the said complainants causing proper ap-
pearances to be entered by one or more attorneys for al
of the defendants in the two actions of ejectment brought
under said order of August sd, 1882, by said William Z
Larned, Receiver—one against said corporate complain-
ants and Henry S. Little, Receiver, for the lands described
in the West Line Grant, so called, and in controversy in
this suit, and the other against the said Garrett Van-
Horne, Cornelius VanHorne, Anna Maria Demott and
John Henry Demott, her husband, Mary Elzabeth Ber-
dan, Julia G-ertrude Brooks and Franklin Brooks, her
husband, Gertrude A. VanHorne, and one Wiliam
Ketcham, for part of said lands, the summonses in which
have been prepared and are tested on the twenty ninth
day of August, 1882, and returnable on the fifteenth
day of October, 1882; the said first suit being brought
to include in its demand of possession the same lands
demanded in the second suit, at the request of said cor-
porate complainants and said Henry S. Little, Receiver,
because they claim to have some interest therein which
they desire to defend in a Court of law ; and after the
filing of the declarations and pleas of not guilty therein,
and after the attorneys of the defendants therein sha
have signed and filed stipulations in the said eect
ment suits respectively, to the effect that the planti



therein shall not be non-prossed or prejudiced in anywise,
for failing to proceed in either of said ejbctment suits,
until this Court shall permit the said ejectment suits to
be further prosecuted ; and further, that the said defend*-
ants will not in any suit or proceeding take advantage
of the statute of limitations or otherwise, of the lapse of
tine that has or shall have run since the filing of the
complainants’ bill in this cause;

Then the parties are to proceed to a trial at law in the
Supreme Court of this State, at the Circuit of said
Supreme Court to be held in and for the county of Essex,
on the first Tuesday of December next, on the following
issg, viz.. whether The New Jersey. West Line Kail-
road Company, at and after the date of the delivery of
the deed from the State of New Jersey to said company
referred to in the pleadings in this cause, which was on
or about the nineteenth day of March, A.D. 1872, had
the legal title and right of possession to all or any part
of the land described in and purporting to be conveyed
by the said deed, and if only to a part, to what part.

And it is further ordered, that the plaintiff in said
issue shall be the said William Z. Larned, Receiver,
and the defendants therein the corporate complainants
m this suit, and the said Henry S. Little, Receiver, and
the said widow and heirs of John C. YanHorne, and the
husbands of such of the daughters of said John C. Yan
Horne as are married, in case this suit shall be revived
as to them as herein directed ; that the declaration in
said issue shall be in the usual form adopted in feigned
issues out of this Court; and the defendants in said issue-
ghall within ten days after notice of the filing offthe
declaration in said feigned issue, plead thereto that the
said The New Jersey West Line Railroad Company had
ot at and after the date of the delivery of the deed from
~e tate of New dJersey to said company, which was
about the nineteenth day of March, A.D. 1872, the legal
it e or right of possession to all or any part of the lands

esciibed in, and purporting to be conveyed in and by
the said deed.

10

20

80
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And it is farther ordered, that either of the parties to
said'issue shall be at liberty to take from the files of this
Court, and produce for such use as may be lawful on the
trial of said issue, all or any pleadings, affidavits, ex-
hibits, documents, maps or diagrams which were annexed
to or filed with the pleadings in this cause.

And it is further ordered, that on the compliance with
the terms of this order by the said corporate complain-
ants, and the said Little, Receiver, and the said widow

10 and heirs of John C. VanHorne, the said actions of eject-
ment shall be stayed and no further prosecuted until the
further order of this Court, or until said complainants’
bill in this cause shall be dismissed by this Court, for
any cause whatever.

And in case the said corporate complainants and Henry
S. Little, Receiver, shall not appear to the said ejectment
suit against them and file the stipulation therein, herein-
above provided for, within ten days after the date of
20 this order, or shall not plead as above directed to the
declaration in said issue within ten days after notice of
filing a declaration therein, then the said William Z
Larned, Receiver, shall be at liberty to proceed with his
said actions of ejectment against them on the terms and
conditions of the said order of the third day of August
last; and in case this suit shall not be revived as to the
said widow and heirs of John C. VanHorne as above di-
rected, within ten days after the date -of this order, or
being so revived, if said widow and heirs of John C
30 VanHorne,and the husbands of his said married daughters
shall not within ten days after such revival appear to the
said ejectment suit against them,file the stipulation above
directed, or shall not plead as above directed to the said
issue within ten days after notice to them or their attor-
neys of filing a declaration therein, then said William Z
Larned may proceed with the prosecution of the said ac
tions of ejectment brought against them and said Ketch
am, without being bound by any of the conditions of t e
said order of August 3d, 1882,or the provisions containe
40 1n this.order for a stay of said last named ejectment suit.



9

And it is further ordered, that.either of the parties
may notice the feigned issue out of this Court for trial,
and that said issue shall be tried by a special jury; and
that either of the parties shall be at liberty to apply to
this Court before the trial or during the same for direc-
tions therein or in respect thereto.

THEODORE RUNYON, G

I, George S. Duryee, Clerk of the Court
|AN | of Chancery of the State of New Jersey, the *
same being a Court of record, do hereby cer-
tify ihat the foregoing is a true copy of the order for an
isste, &e., In the cause wherein The American Dock and
Improvement Company, and others, are complainants,
and The Trustees for the Support of Public Schools,
and others, are defendants, now on the files of my office.
In testimony whereof, I have hereto set my hand and
affixed the seal of said Court, at Trenton, this twenty-
seventh day of September, A.D. eighteen hundred and :o0
eighty-two.
G. S. DURYEE, Clerk
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In Chancery of New Jersey.

Between
THE AMERICAN DOCK AND IM-
10 PROYEMENT COMPANY, HENRY
S. LITTLE, RECEIVER OF THE
CENTRAL RAILROAD COMPANY

OF NEW JERSEY, et al,
Complainantsi

and

WILLIAM Z. LARNED, RECEIVER
OF THE NEW JERSEY WEST LINE

RAILROAD COMPANY, etal,

/8]
Defendants.

Application being made to the Court on behalf of
William Z. Larned, said Receiver, on due notice to the
complainants, and the matter coming on to be heard
before the Court at Trenton on Tuesday, the twelfth day
of February, in the year eighteen hundred and eighty-
three, in the presence of Thomas N. McCarter and Robeit
Gilchrist, of counsel on behalf of said Larned, and of John
W. Taylor and Benjamin Williamson, counsel on behalf
of the complainants, and being debated by the counse
respectively of said parties,

It is, on the said twentieth day of February, in the
year eighteen hundred and eighty-three, ordered by the
Chancellor that the former order in this cause, bearing
date on or about the eighteenth day of September, in t
year eighteen hundred and eighty-two, as to the eigne®
issue therein mentioned, be modified, and that the %&'°ne*

4q 1issue, provided for in the said order last mentioned, s *
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beinthe form contained in a paper prepared by the
counsel of the said William Z. Larned, Receiver as afore-
said, and submitted by the said counsel of said William
Z Larned to the counsel of the said complainants, on or
about the first day of February instant, purporting to be
atranscript of a feigned issue, which paper so prepared
and submitted is in the words following, that is to say :

New dJersey Supreme Court.
Pleas before the Justices of the Supreme Court of the
Slate of New Jersey, of the term of November, in the
year eighteen hundred and eighty-two.

Witness: MERCER BEASLEY, Esq.,
Chief Justice.
Benj . F. Lee, Esq., Clerk.

Essex County, {0 Wit:

William Z Larned, Receiver of the New Jersey West
Line Railroad Company,plaintiff in this suit, by McCarter,
Williamson & McCarter, his attorneys, in pursuance of an
order made by the Court of Chancery of the State of
New Jersey, in a certain cause depending therein between
The American Dock and Improvement Company, The
Certral Railroad Company of New dJersey, Henry S.
Little, Receiver of the Central Railroad Company of New
Jersey, Garret VanHorne, Cornelius VanHorne, Anna
MariaDemott and John Henry Demott,her husband,Mary
Hizabeth Berdan, Julia Gertrude Brooks and Franklin
Brooks, her husband, and Gertrude A. VanHorne, com-
plainants, and the Trustees for the Support of Public
Schools, The New Jersey West Line Railroad Company,
William Z. Larned, Receiver of the last said company,
and others, defendants, which bears date the eighteenth
day of September, in the year eighteen hundred and
cighty-two, whereby it was, among other things, ordered
that the said parties to said Chancery suit should pro-
ceed to a trial at law in the Supreme Court of this State-,
at the Circuit of said Supreme Court to be held in and
ar Mle county of Essex, on the issue whether the New

10
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Jeisey West Line Railroad Company on and after the 40
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nineteenth day of March, eighteen hundred and seventy-

.two, had the legal title and right of possession todl ar
any part of the land hereinafter described and demanded,

and if only to a part, to what part, .and that the plan
tiff in said 1ssue should be the said plaintiff herein, and
the defendants in said issue should be the conplainants
m said Chancery suit, demands of the said The American
Dock and Improvement Company, The Central Bailroad
Company of New dJersey, Henry S. Little, Receiver of
The Central Railroad Company of New Jersey, Garet
VanHorne, Cornelius VanHorne, Anna Maria Denott,

and John Henry Demott, her husband, Mary Hizabeth
Berdan, Julia Gertrude Brooks and Franklin. Brooks,!
her husband, and Grertrude A. VanHorne, the defend-
ants herein, the possession of the tract of land with the
appurtenances, situated in the city of Jersey City, in the
county of Hudson, to wit, at Newark, in the county of
Essex, in the State of New Jersey, described as follows:
Commencing at a point in the east line of Warren street,
extended southerly at the southwesterly corner of the
lands granted to The Morris Canal and Banking Com
pany by act in eighteen hundred and sixty-seven; and
from thence running westerly and parallel with Grand
street, in Jersey City, twemty-eight hundred feet; thence
northerly at right angles with Grand street five hundred
feet; thence westerly and parallel with Grand street, to
the original high water mark on the west side of Com
munipaw bay or cove; thence returning to the place of
beginning, and running easterly and parallel with Grand
street four hundred and forty feet along one of the south-
erly lines of the grant made to The Morris Canal and
Banking Company, as aforesaid, to the centre line of
Washington street extended southerly ; thence southerly
along said centre line of Washington street extended
southerly, which is one of the westerly lines of said
grant to The Morris Canal and Banking Company, and at
right angles with Grand street, five hundred and thirteen
feet; thence westerly and parallel with Grand street
about thirty-six hundred and fifty feet, more or less to
a point in line with the centre line of Jersey avenue i
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Jersey City, if the same were extended southerly to said
point; thence southerly in line with the said centre line
of Jersey, avenue, one hundred and sixty-five feet;
thence westerly and parallel with Grand street in Jersey
City, about five hundred feet, more or less, to the original
high wafer mark on the, west side, of Communipaw®bay
or cove g thence northeasterly along said original high
water mark of Cornmunipaw bay or cove, to the mouth
of Mill creek ; thence crossing said creek in a straight
hneand continuing northeasterly alon, said original high
water mark until it intersects the end of the third course
of this tract, being the same premises usually known
and described as the West Line Grant,, described in a deed
executed to the said The New Jersey West Line Rail-
road Company by the State of New Jersey, bearing date
themineteenth day of March, in the year eighteen hun-
dred and seventy-two. And the plaintiff says that the
right of The New Jersey West Line Railroad Company
to the possession of the same accrued on the nineteenth
.ay 0 March’ In the year eighteen hundred and seventy-
wo; and that the, said plaintiff was duly appointed Re-

mimbTAlEEIBEIBQRIH ..

Maﬁ heret® WrOngfully depri*e him>the said
£the Receiver  The New Jersey West Line

aeef 4 °mpar”’ of the.possession thereof, to his dam-
age four thousand dollars.

McCarter, Williamson & McCarter,
AtCys of M

defendants, by Frederick T. Frelinghuy-

(BdEend this action, and

mpﬁ B °f them, guilty of

said Plaintiff has complained in

1 Vnor °f aaW part thereof ; and of this they

doll, the'ife68 UP°n th<i C° Untry’ and the said Plaintiff

FRED'K t.frelinghdtsen,
Att'y of. Defts.
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The foregoing is a true transcript of the dedaration
and pleadings in the case remaining of record inthe
Clerk’s office of the Supreme Court of the State of New
Jersey.

In witness whereof, I hereunto set my hand and case
the seal of the said Court to be hereunto affixed, at Tren-

ton, this day of , eighteen hundred and

eighty-two.

And it is further ordered, that the said William Z
Earned, Receiver, have leave to file in the Supreme Court
of this State, nunc pro tunc, a copy of the declaration
and a copy of the plea in said submitted transcript st
forth, which transcript is hereinbefore recited, as the
declaration and plea in said feigned issue.

And it is further ordered, that the said feigned issue
may be noticed for trial at the next April term of the
Essex Circuit, and be tried on such day in said term as
shall be fixed by said Circuit Court.

And it is further ordered, that when the said William

Earned, Receiver, shall, in such manner as he shall be
advised, correct an error made by mistake in the sut
against the heirs at law of John VanHorne, deceased,
and their husbands, mentioned in the order of this Court,
bearing date on or about the eighteenth day of Septem:
ber, A.D. 1882, so that an ejectment suit or suits shall
be pending in said Supreme Court against said heirs and
their husbands, and the widow of said John C Van-
Horne, deceased, and any tenants in possession, and a
declaration filed for all the land within the West Line
Grant, so called, west of the centre line of Jersey avenue,
and south of a line which is the north line of a tract
purported to be conveyed to Jane VanHorne by thesaid
corporate complainants, by deed dated May 3lst, 1872
the said heirs at law and their husbands, and said widow
and said tenants in possession, shall forthwith plead
thereto and make the stipulation on said order of Sep-
tember 18th, 1882, required

- THEODORE RUNYON, C

A true copy:
G. S. Duryee, Clerk.
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In Chancery of New Jersey.

Betuween

10

Defendants. J

and Appeals, from the whole and every part of an order
made  this cause, bearing date the twentieth day of

elruary, eighteen hundred and eighty-three, and pur- *
porting to be an order modifying a former order in said
causg, for a feigned issue.

FEED’K T. FEELIN GHUYSEN,
Sol. and of Counsel with CompVis.
Dated March 19, 1883.

I conceive that there is good :
cause for appeal in the
aW e stated suit, bp

JOHN W. TAYLOE, 30
Of Counsel with CompVis.
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N J. Court of Errors and Appeds,

Between
THE AMERICAN DOCK AND IM-
PROVEMENT COMPANY, etal.,
Oh Appecl

10 Appellants, from

and
THE TRUSTEES FOR THE SUPPORT! >

OF PUBLIC SCHOOLS, WILLIAM
Z. LARNED, Receiver, &c., etal,
Respondents.

To the Honorable the Court of Errors and Appeals, in the
last resort in all causes :

The humble petition of The American Dock and Ira-
20 provement Company, The Central Railroad Company of
New Jersey, Henry S. Little, Receiver of the Central
Railroad Company of New dJersey, Gertrude A. Van
Horne, Cornelius VanHorne, Margaretta VanHorne, his
wife, Garret VanHorne, Margaretta, his wife, John H
Demott, Anna Maria, his wife, Mary Elizabeth Berdan,
Franklin Brooks, and Julia G., his wife, the appellants
in the above cause, respectfully show that they find
themselves aggrieved by an order made in the Court of
Chancery by his Honor, Theodore Runyon, Chancellor
§0 of New dJersey, bearing date the twentieth day of Feb-
ruary, eighteen hundred and eighty-three; in a cause
wherein your petitioners were complainants, and the said
The Trustees for the Support of Public Schools, William
Z. Larned, Receiver of the New Jersey West Line Rail-
road Company, and others, were defendants, in this re-
spect, to wit, that the said order directs that the former
order in said cause, bearing date on or about the
eighteenth day of September last past, as to the feigne
issue therein mentioned, be modified, and that it bo ;n
40 the form prescribed in the said order first mentione ,
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that is to saj, in the form of a declaration and plea in
gectment, as in an action of ejectment at law, thereby
converting the said feigned issue into an action at law.

And your petitioners humbly appeal from the whole
and every part of the said first mentioned order, on the
ground that the same is erroneous; for that the same
virtually and in effect orders an action of ejectment at
law; and notwithstanding the pendency of prior actions
of gjectment brought by the respondent, William Z.
Lamed, Receiver, &c., against the appellants, in respect
to the same lands, by order of the said Court of Chancery
mede in said cause, and referred to in the said order so

modified as aforesaid.

Your petitioners, therefore, pray that the said order
hereby appealed from may be reversed, set aside, and
for nothing holden, and that your petitioners may have
such relief in the premises as to this Honorable Court
shall seem meet.

ERED’K T. FRELINGfHUYSEN,
SoVr and of Counsel for Appellants.

JOHN W. TAYLOR,
Of Counsel.

20
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N J. Court of Errors and Appeals.

Between
THE AMERICAN DOCK AND IM- 400
PROVEMENT COMPANY, e dl., from
Appellants, Chancery.
and o
WILLIAM Z LARNED, RECEIVER, “/je ™
&C., et al.,

Respondents.

The answer of William Z. Earned, Receiver of The
New Jersey West Line Railroad, one of the respondents
to the petition of appeal of the above named appellants.

This respondent, not acknowledging all or any of the
matters which in the said petition of appeal are contained
to be true, for answer thereto, says and admits that an
order was on the twentieth day of February, eighteen
hundred and eighty-three, made and entered in the Court
of Chancery, in the cause for that purpose mentioned in
the said petition, as is therein stated, but as to the sub-
stance and form thereof, this respondent prays to refer
thereto, when the same shall be produced; and this
respondent is advised and believes that the said order is
agreeable to equity, and he prays that the same may be
affirmed, with costs to be adjudged to this respondent.

McCarter,williamson &McCarter,
Solrs and of Counsel with Respondent.
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