
W IL L  O F  A N N A  H A R R IS.

In the name of God, amen: I, Anna Harris, of the 
borough of Elmer, county of Salem and State of New 
Jersey, being of sound mind, memory and understanding IQ 
(for which blessing I thank God), do make and publish 
this my last will and testament, in the manner following, 
that is to say:

First. It is my will and I do order, that all my just 
-debts and funeral expenses be duly paid and satisfied, as 
soon as conveniently can be after my decease.

Item. I give and bequeath unto William Fox and Mag-
gie Fox, his wife, all that house and lot of land where 
I now reside, situate on the southeast side of Broad 
-street, adjoining Henrietta Brooks’ residence on the 
northeast, and Ida Ladd on the southwest, containing 
about one-quarter of an acre, be the same more or less, 
to them and their heirs and assigns forever.

Item. I give and bequeath unto William Fox and Mag-
gie Fox, his wife, all my household goods and furniture, 
of every kind and description.

Item. I give and devise and bequeath unto my daugh-
ter, Phebe Dare, one hundred and fifty dollars, in cash.

Item. I give and devise and bequeath unto Emaline 
Rowand one hundred and fifty dollars, in cash.

Item. I give, devise and bequeath unto my sister, Eliza- 3°  
beth Farnsworth, one hundred and fifty dollars, in cash.

Item. I give and bequeath and devise unto Anna Dun-
ham, wife of Wesley C., one hundred and fifty dollars, 
in cash.

Item. I give and devise unto Lizzie Nixon, one hun-
dred and fifty dollars, in cash.

Item. I give, devise and bequeath unto my grand-
daughter, Ida A. Scott, wife of Samuel, one hundred 
and fifty dollars, in cash.
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Item. I give, devise and bequeath unto my grand 
daughter, Ada Dare, daughter of Samuel, one hundred 
and fifty dollars, in cash.

Item. I give, devise and bequeath unto Willard I. 
Dare, one hundred dollars, in cash.

Item. I give, devise and bequeath unto Frank Dare, 
one hundred dollars, in cash.

Item. Whatever balance, if any there should be, after 
I0 paying out all heretofore devised, I give, devise and be-

queath the balance unto William Fox and his wife, Mag-
gie Fox.

Item. I do order my executor, hereinafter named, to 
sell all my real estate that I may die possessed of, at pub-
lic or private sale, and make good deeds therefore, in fee 
simple, to the purchaser, excepting what devised and be-
queathed to William Fox and Maggie Fox.

And I do hereby constitute Robert M. Hitchner execu-
tor of this my last will and testament.

In witness whereof, I have hereunto set my hand and 
30 seal this twenty-seventh day of February, A. D. nineteen 

hundred (1900).
A N N A  HARRIS.

Signed, published and declared to be her last will and 
testament, in the presence of us, who were present at the 
same time, and subscribed our names as witnesses in 
her presence.

EM ERSON SHERW OOD, 
AD IN  BECK ETT,

30 Filed July 9, 1901.

To Loren P. Plummer, Surrogate of Salem County:

I, Anna Dare, the only living child of Anna Harris,, 
deceased, late of the borough of Elmer, Salem county,.
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N e w J e r s e y, d o h e r e b y c a v e at a n d p r ot e st a g ai n st a d mit-
ti n g t o p r o b at e a n y p a p e r p u r p o rti n g t o b e t h e l a st will 
• a n d t e st a m e nt of A n n a H a r ri s, u ntil e x a mi n ati o n a n d 
d e cr e e t h e r e o n b y t h e O r p h a n s’ C o u rt of s ai d c o u nt y of 
S al e m.

Wit n e s s m y h a n d t hi s t w e nt y - ei g ht h d a y of J u n e, A.
D. 1 9 0 1.

A N N A D A R E.
Wit n e s s: 1 0

L o r e n  P.  P e u m m e r .

Fil e d J u n e 2 8, 1 9 0 1.

S A L E M C O U N T Y O R P H A N S’ C O U R T.

M a y  T e r m , J ul y 2 7, 1 9 0 1.

I n  t h e  M a t t e r  o e  t h e  C a v e a t  2 0

A g a i n s t  P r o v i n g  t h e  W i e e  
o e  A n n a  H a r r i s , D e c e a s e d .

O n m oti o n of J. W. A ct o n, E s q., p r o ct o r of t h e p r o-
p o n e nt, F ri d a y, t h e s e v e nt e e nt h d a y of S e pt e m b e r n e xt, 
w a s fi x e d a s t h e ti m e f o r c o n si d e ri n g s ai d c a v e at, & c.

S A L E M C O U N T Y, s s. 3 °

T h e St at e of N e w J e r s e y t o M a g gi e P o x.
[ e . S.]  Y o u  a r e cit e d a n d w a r n e d t o a p p e a r b ef o r e t h e 

J u d g e of t h e O r p h a n s’ C o u rt, t o b e h el d at 
S al e m, i n a n d f o r t h e c o u nt y of S al e m, o n F ri d a y, t h e 
t w e nti et h d a y of S e pt e m b e r n e xt, t o a n s w e r u nt o t h e 
c a v e at of A n n a D a r e a g ai n st a d mitti n g t o p r o b at e ( o r 
s h o w c a u s e, if a n y y o u h a v e, a g ai n st a d mitti n g t o p r o -
b at e) a p a p e r p u r p o rti n g t o b e t h e l a st will a n d t e st a-
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m e nt of A n n a H a r ri s, d e c e a s e d, a n d t o a bi d e t h e j u d g -
m e nt a n d d e c r e e of t h e s ai d C o u rt i n t h e p r e mi s e s.

Wit n e s s, H o n. Cl e m e nt H. Si n ni c k s o n, J u d g e of s ai d. 
C o u rt, at S al e m, t hi s f o u rt e e nt h d a y of A u g u st, 1 9 0 1.

H O R E N P. P L U M M E R,
Cl e r k.

1 0

D ul y s e r v e d, A u g u s t 2 2 6.,  1 9 0 1.
R o b e r t  N. V a n n d m a n ,

S h e riff.

S A L E M C O U N T Y,
T h e St at e of N e w J e r s e y t o Willi a m F o x..

[i y, s.]  Y o u a r e cit e d a n d w a r n e d t o a p p e a r b ef o r e 
t h e J u d g e of t h e O r p h a n s’ C o u rt, t o b e h el d 

at S al e m, i n a n d f o r t h e c o u nt y of S al e m, o n F ri d a y, t h e 
t w e nti et h d a y of S e pt e m b e r n e xt, t o a n s w e r u nt o t h e 
c a v e at of A n n a D a r e a g ai n st a d mitti n g t o p r o b at e ( o r 

2 0 s h o w c a u s e, if a n y y o u h a v e, a g ai n st a d mitti n g t o p r o -
b at e) a p a p e r p u r p o rti n g t o b e t h e l a st will a n d t e st a -
m e nt of A n n a H a r ri s, d e c e a s e d, a n d t o a bi d e t h e j u d g -
m e nt a n d d e c r e e of t h e s ai d C o u rt i n t h e p r e mi s e s.

Wit n e s s, H o n. Cl e m e nt H. Si n ni c k s o n, J u d g e of s ai d 
C o u rt, at S al e m, t hi s f o u rt e e nt h d a y of A u g u st, 1 9 0 1.

L O R E N  P. P L U M M E R,
Cl e r k.

D ul y s e r v e d, A u g u s t 2 2 6.,  1 9 0 1.
R o b e r t  N. V a n n e m a n ,

3 0 S h e riff.

S A L E M C O U N T Y, * s.
T h e St at e of N e w J e r s e y t o A n n a D a r e.  

[ e . S.]  Y o u  a r e cit e d a n d w a r n e d t o a p p e a r b ef o r e 
t h e J u d g e of t h e O r p h a n s’ C o u rt, t o b e h el d 

at S al e m, i n a n d f o r t h e c o u nt y of S al e m, o n F ri d a y, t h e 
t w e nti et h d a y of S e pt e m b e r n e xt, t o a n s w e r u nt o t h e
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caveat of Anna Dare against admitting to probate (or 
show cause, if any you have, against admitting to pro-
bate) a paper purporting to be the last will and testa-
ment of Anna Harris deceased, and to abide the judg-
ment and decree of the said Court in the premises.

Witness, Hon. Clement H. Sinnickson, Judge of said 
Court, at Salem, this fourteenth day of August, 1901.

L O R E N  P. PLUM M ER,
Clerk. IQ

Duly served, August 22d, 1901.
R o b e r t  N. V a n n e m a n ,

Sheriff.

SALEM  CO U N TY, ss.
The State of New Jersey to Ada Dare.

[e . S.] Y o u  are cited and warned to appear before 
the Judge of the Orphans’ Court, to be held at 

Salem, in and for the county of Salem, on Friday, the 20 
twentieth day of September next, to answer unto the 
caveat of Anna Dare against admitting to probate (or 
show cause, if any you have, against admitting to pro-
bate) a paper purporting to be the last will and testa-
ment of Anna Harris, deceased, and to abide the judg-
ment and decree of the said Court in the premises.

Witness, Hon. Clement H. Sinnickson, Judge of said 
Court, at Salem, this fourteenth day of August, 1901.

L O R E N  P. PLU M M ER,
Clerk. 30

Duly served, August 22d, 1901.
R o b e r t  N. V a n n e m a n ,

Sheriff.
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SALEM  CO U N TY, •«.
The State of New Jersey to Anna Dunham. 

[i*. S.] You are cited and warned to appear before 
the Judge of the Orphans’ Court, to be held 

at Salem, in and for the county of Salem, on Friday, the 
twentieth day of September next, to answer unto the 
caveat of Anna Dare against admitting to probate (or 

IO show cause, if any you have, against admitting to pro-
bate) a paper purporting to be the last will and testa-
ment of Anna Harris, deceased, and to abide the judg-
ment and decree of the said Court in the premises.

Witness, Hon. Clement H. Sinnickson, Judge of said 
Court, at Salem, this fourteenth day of August, 1901.

L O R E N  P. PLU M M ER, 
Clerk.

Duly served, August 226., 1901.
Rq b r̂ t  N. V a n n e m a n ,

Sheriff.

SALEM  CO U N TY, ss.
The State of New Jersey to Elisabeth 

[iv. s.] Farnsworth. You are cited and warned to 
appear before the Judge of the Orphans’ 

Court, to be held at Salem, in and for the county of 
Salem, on Friday, the twentieth day of September next, 
to answer unto the caveat of Anna Dare against admit- 

3 ° ting to probate (or show cause, if any you have, against 
admitting to probate) a paper purporting to be the last 
will and testament of Anna Harris, deceased, and to 
abide the judgment and decree of the said Court in the 
premises.

Witness, Hon. Clement H. Sinnickson, Judge of said 
Court, at Salem, this fourteenth day of August, 1901.

L O R E N  P. PLU M M ER, 
Clerk.
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Duly served, August 226., 1901.
R o b e r t  N. V a n n e m a n ,

Sheriff.

SALEM  CO U N TY, ss.
The State of New Jersey to Bmaline Row- 

[e . s] and. You are cited and warned to appear be-
fore the Judge of the Orphans’ Court, to be IQ 

held at Salem, and in for the county of Salem, on Friday, 
the twentieth day of September next, to answer unto the 
caveat of Anna Dare against admitting to probate (or 
show cause, if any you have, against admitting to pro-
bate) a paper purporting to be the last will and testa-
ment of Anna Harris, deceased, and to abide the judg-
ment and decree of the said Court in the premises.

Witness, Hon. Clement H. Sinnickson, Judge of said 
Court, at Salem, this fourteenth day of August, 1901..

L O R E N  P. PLUM M ER,
Clerk. 20

Duly served, August 22d, 1901.
R o b e r t  N. V a n n e m a n ,

Sheriff.

SALEM  CO U N TY, w.
The State of New Jersey to Ida B. Scott.

[E. s .] Y o u  are cited and warned to appear before the 
Judge of the Orphans’ Court, to be held at 

Salem, in and for the county of Salem, on Friday, the 3° 
twentieth day of September next, to answer unto the 
caveat of Anna Dare against admitting to probate (or 
show cause, if any you have, against admitting to pro-
bate) a paper purporting to be the last will and testament 
of Anna Harris, deceased, and to abide the judgment and 
decree of the said Court in the premises.
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Witness, Hon. Clement H. Sinnickson, Judge of said 
Court, at Salem, this fourteenth day of August, 1901.

L O R E N  P. PLU M M ER,
Clerk.

Duly served August 22d, 1901.
R o b e r t  N. V a n n e m a n ,

Sheriff.

SALEM  CO U NTY,
The State of New Jersey to Lizzie Nixon, 

[e . s .] You are cited and warned to appear before the 
Judge of the Orphans’ Court, to be held at 

Salem, in and for the county of Salem, on Friday, the 
twentieth day of September next, to answer unto the 
caveat of Anna Dare against admitting to probate (or 
show cause, if any you have, against admitting to pro-
bate) a paper purporting to be the last will and testament 
of Anna Harris, deceased, and to abide the judgment and 
decree of the said Court in the premises.

Witness, Hon. Clement H. Sinnickson, Judge of said 
Court, at Salem, this fourteenth day of August, 1901.

L O R E N  P. PLU M M ER, 
Clerk.

Duly served August 22d, 1901.
R o b e r t  N. V a n n e m a n ,

Sheriff.

SALEM  CO U N TY, ss,
30 The State of New Jersey to William T.

[e . S.] Dare. You are cited and warned to appear 
before the Judge of the Orphans’ Court, to be 

held at Salem, in and for the county of Salem, on Friday, 
the twentieth day of September next, to answer unto the 
caveat of Anna Dare against admitting to probate (or 
show cause, if any you have, against admitting to pro-
bate) a paper purporting to be the last will and testament
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o f Anna Harris, deceased, and to abide the judgment and 
decree of the said Court in the premises.

Witness, Hon. Clement H. Sinnickson, Judge of said 
«Court, at Salem, this fourteenth day of August, 1901.

HOREN P. PLUM M ER,
Clerk.

Duly served August 22d, 1901.
R o b e r t * N. V a n n ^m a n ,

Sheriff. I0

SALEM  CO U N TY, ss.-
The State of New Jersey to Frank Dare.

[i*. s.] You are cited and warned to appear before 
the Judge of the Orphans’ Court, to be held 

at Salem, in and for the county of Salem, on Friday, the 
twentieth day of September next, to answer unto the 
caveat of Anna Dare against admitting to probate (or 
show cause, if any you have, against admitting to pro-
bate) a paper purporting to be the last will and testament 20 
of Anna Harris, deceased, and to abide the judgment and 
decree of the said Court in the premises.

Witness, Hon. Clement H. Sinnickson, Judge of said 
Court, at Salem, this fourteenth day of August, 1901.

LOREN P. PLUMM ER,
Clerk.

Duly served within citation August 26, 1901, personal-
ly, on Frank Dare, the within named defendant.

S. E. Jo h n s o n ,
Sheriff. 3°

2
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SALEM  C O U N TY O R PH AN S’ COURT.

I n  t h e  M a t t e r  o e  t h e  P r o b a t e  \ 

oE a  P a p e r  W r i t i n g  P u r p o r t - I 

In g  t o  b e  t h e  L a s t  W i e e  a n d  \ O n  C a v e a t .. 

T e s t a m e n t  o e  A n n a  H a r r i s , \

D e c e a s e d . /

S a e Em , N. J., September 20th, 1901.

T E STIM O N Y
20 Before HON. CLEM EN T H. SINNICKSON, Judge.

Appearances:
For Proponent, J. W . A c t o n .
For Caveator, T h o m a s  W. T r e n c h a r d .

30 Mr. Acton: I hold in my hand a paper purporting to be- 
the last will and testament of Ann Harris, deceased. I 
am ready, if the Court please, to proceed to make formal 
proof of the same.

The Court: Go on.
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E m e r s o n  S h e r w o o d , sw orn.

Direct examination.

By Mr. Acton:

Ques. Mr. Sherwood, where do you live?

Mr. Trenchard: With the permission of the Court, I IO 
-would request that a copy of the caveat, filed in this mat-
ter, be spread upon the record at this point.

The Court: I will so order.

A  copy of said caveat, so * ordered, spread upon the 
record as follows, v iz :

“ To Loren P. Plummer, Surrogate of Salem county.
“I, Anna Dare, the only living child of Anna Harris, 

deceased, late of the borough of Elmer, Salem county, 
New Jersey, do hereby caveat and protest against admit-
ting to probate any paper purporting to be the last will 
and testament of Anna Harris, until examination and de-
cree thereon by the Orphans’ Court of said county of 
Salem.

“Witness my hand this twenty-eighth day of June, A.
D. 1901.

“A N N A  DARE.
“Witness, Loren P. Plummer.”

30
By Mr. Acton:

Ques. Where do you live, Mr. Sherwood?
Ans. Elmer, N. J.
Ques. Were you acquainted with Anna Harris in her 

lifetime ?
Ans. Yes, sir.



12

Paper purporting to be the last will and testament of 
Anna Harris shown witness, and he is asked:

Ques. Is the name Emerson Sherwood affixed to this, 
paper, your signature?

Ans. Yes, sir.
Ques. Is the name “Anna Harris” affixed to this pa-

per, the signature of Anna Harris, the testatrix?
IO Ans. It is.

Ques. What other name is affixed to that paper?
Ans. Adin Beckett.
Ques. Did you hear Anna Harris make any statement: 

as to this paper?
Ans. I did.
Ques. What did you hear her say?
Ans. Said this was her will.
Ques. Did she request you to sign the same?
Ans. She did.
Ques. Did she make a similar request of Adin Beckett?* 

20 Ans. She did.
Ques. Were you both present at the same time?
Ans. Yes, sir.
Ques. Did she sign her name in your presence?
Ans. She did.
Ques. In the presence of Mr. Beckett at the same time ?' 
Ans. She did.
Ques. Did you and Mr. Beckett sign your names here-

to in her presence, and in the presence of each other ? 
Ans. Yes, sir.

30
Cross-examination.

By Mr. Trenchard:

Ques. Who was present on this occasion?
Ans. Mr. Beckett, Mrs. Harris, Judge Hitchner and 

myself.
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Ques. How came you to be there?
Ans. Mr. Hitchner came and wanted me to come and

witness a will.
Ques. Then it was from Mr. Hitchner that you learned 

that this was a will?
Ans. Mr. Hitchner came over to Adin Beckett s black-

smith shop and asked us if we would come over and sign 
Mrs. Harris’ will.

Ques. Well, did you learn from any other person that IO 
this was a will, and if so, from whom?

Ans. I did so; I learned it from Mrs. Harris.
Ques. What was said by Mrs. Harris, or by any other 

person on that occasion, except what you have detailed? 
Ans. I asked Mrs. Harris if that was her will, and she

said it was.
Ques. And that was all that was said ?
Ans. I asked her if that was her last will, and she said 

it was. I asked her if she made that will as she wanted it, 
and she said so; she said she wanted to help them that had 2Q 
helped her.

Ques. Anything else ?
Ans. Well, I couldn’t say everything that was said 

there that evening.
Ques. I am asking you now for everything that was 

said, so far as your memory serves you?
Ans. I think that was all.
Ques. Nothing further said on that occasion, as far 

as you can remember, by any person present?
Ans. Mr. Hitchner said something; we all talked; I 

could not tell every word said.
Ques. Tell, as nearly as you can recollect, what was

said.
Ans. I think I have.
Ques. You say that Judge Hitchner talked; what did 

he say?
Ans. Well, I could not say what he said in regard to 

the matter of the will; we talked on other things.
Ques. Can you recollect anything he said?
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Ans. No; I do not know that I could positively; we 
were there several minutes.

Ques. How long were you there, as nearly as you can 
recollect ?

Ans. I did not time myself; I could not tell you.
Ques. Give us your judgment'about the time?
Ans. It might have been fifteen or twenty minutes.
Ques. Was any other person present in the house be- 

io  sides those you have named?
Ans. Mr. F ox’s wife was in the house, but not in the 

room when the will was signed.
Ques. You saw her there, did you?
Ans. I did, sir.
Ques. Have you told everything that occurred there 

that you can recollect?
Ans. No, not fully; on the first start Mr. Hitchner 

read some parts of the will; I cannot remember the 
words.

20 .Q ues- Then y°u cannot remember what part of the 
will he read?

Ans. Well, some of the last clauses he read.
Ques. Well, have you told us everything that was 

said and occurred, as far as your memory serves you?
Ans. I cannot tell.
Ques. You have told us everything that you can think 

of?
Ans. That is, I think, about what was said.

A d i n  Be c k e t t , sworn.

Direct examination.

By Mr. Acton :

Ques. Where do you live? 
Ans. Elmer, N. J.
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Paper purporting to be the last will and testament of 
Anna Harris, deceased, shown witness, he is asked:

Ques. Is the name “Adin Beckett” to this paper your 
signature ?

Ans. It is.
Ques. Is the name “Anna Harris” to that paper the 

signature of Anna Harris?
Ans. It is. IO
Ques. Is the name “ Emerson Sherwood” the signa-

ture of Emerson Sherwood?
Ans. It is.
Ques. Did you see Anna Harris write her name 

there ?
Ans. I did.
Ques. Did she write her name there before you and 

Mr. Sherwood witnessed the paper?
Ans. She did.
Ques. Was her signature put there in the presence of 

you and Mr. Sherwood?
Ans. Yes, sir.
Ques. Did you sign the paper in her presence?
Ans. Yes, sir.
Ques. Did you sign it in the presence of each other ?
Ans. We did.
Ques. At the same time?
Ans. Yes.
Ques. And in her presence?
Ans. Yes.
Ques. Did you hear Anna Harris make any statement 3o 

as to the nature of that paper before you and she signed 
it?

Ans. She stated that it was her will.
Ques. What statement did she make regarding this 

paper then?
Ans. She said it was her last will, and requested us 

to sign it?
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Ques. She then signed it and you signed it?
Ans. We did.

Cross-examination.

By Judge Trenchard:

Ques. Judge Hitchner said “ Mrs. Harris, this is your 
IO will,” and she said “yes” ; is that it?

Ans. I do not know that he did; she said it was her 
will.

Ques. You heard the testimony of Mr. Sherwood 
with respect to what Judge Hitchner said to her and her 
replies; are Mr. Sherwood’s answers correct? Answer 
that.

Ans. Yes, sir; what Mr. Sherwood said on the stand 
is correct.

Ques. Who was present at the execution of the alleged
will?

30 Ans. Anna Harris, R. M. Hitchner, Emerson Sher-
wood and Adin Beckett.

Ques. Was there any other person on the premises, and 
if so, who?

Ans. William Fox’s wife was the only one I saw, in 
the adjoining room.

Ques. Who met you when you went to the premises 
that day?

Ans. I think she met us at the door.
Ques. Who did you mean by “her?”

3 °  Ans. William Fox’s wife.
Ques. Where did you find Mrs. Harris?
Ans. Sitting in a rocking chair.
Ques. In what room?
Ans. Well, you might say the middle room of the 

house.
Ques. Where did that paper come from that you hold 

in your hand; who produced it on that occasion?



A n s. R. M. Hit c h n e r.

Q u e s. Di d M r s. H a r ri s si g n it wit h o ut a s si st a n c e ?
A n s. S h e di d.

Q u e s. Sitti n g i n t h e c h ai r w h e r e s h e w a s w h e n y o u  
« e nt er e d ?

A n s. Y e s.

Q u e s. W h o b r o u g ht t h e p e n a n d i n k ?
A n s. I c a n n ot s a y; s h e s at ri g ht b y t h e t a bl e w h e r e w e 

w er e. I c a n n ot s a y w h o h a n d e d it t o h er.

Q u e s. Di d y o u h e a r M r. S h e r w o o d a s k h e r if t h at p a- ° 
p er w a s h e r will ?

A n s. Y e s, si r.
Q u e s. W h at di d s h e r e pl y ?
A n s. S h e r e pli e d t h at it w a s.

Q u e s. N o w, will y o u t ell w h at e v e r el s e o c c u r r e d t h e r e,
■ or w h at w a s s ai d b y t h e s e p e r s o n s p r e s e nt ?

A n s. All i s I r e c oll e ct t h at s h e m a d e t h e r e m a r k t h at 
. s h e wi s h e d t o d o f o r t h e m t h at d o n e f o r h er.

Q u e s. T h at i s all y o u r e c oll e ct ?
A n s. T h at i s all. 2 0
Q u e s. H o w l o n g w e r e y o u t h e r e ?
A n s. I s u p p o s e fift e e n o r t w e nt y mi n ut e s.

Q u e s. W h at b e c a m e of t h at p a p e r aft e r it w a s si g n e d ? 
A n s. I c a n n ot s a y.

B y t h e C o u r t:

Q u e s. W a s h e r st at e m e nt i n a n s w e r t o M r. S h e r w o o d’ s 
q u e sti o n, t h at t hi s w a s h e r will, t h e o nl y ti m e s h e m a d e 
t h at st at e m e nt ? -j o

A n s. N o; s h e st at e d it at ot h e r ti m e s.

B y J u d g e T r e n c h a r d:

Q u e s. W h o a s k e d h e r if t hi s w a s h e r will ?
A n s. Eit h e r M r. S h e r w o o d o r I.

3
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By the Court:

Ques. Did she make this statement, that this was her 
will, at any other time, except when asked by you or Mr. 
Sherwood ?

Ans. I think not.

Mr. Acton: I offer this paper for probate as the last 
IO will and testament of Anna Harris, deceased.

The Court: That is, I think, sufficient proof of execu-
tion.

Judge Trenchard: We will admit that, your Honor.

( Paper writing purporting to be last will and testament 
of Anna Harris offered in evidence and marked Exhibit; 
A  for proponent.)

C A V E A T O R ’S TESTIM O N Y.

I d a  M . S c o t t , sw orn.

Direct examination.

By Judge Trenchard:

3°  Ques. Mrs. Scott, you live where?
Ans. I live in Elmer, on Elmer street.
Ques. Your husband’s name is what?
Ans. Samuel Scott.
Ques. You are how old?
Ans. Thirty-eight.
Ques. How are you related to Anna Harris? 
Ans. I am the oldest granddaughter.



19

Ques. How many children did Anna Harris leave ?
Ans. One daughter.
Ques. Her name?
Ans. Anna Dare.
Ques. And that is your mother?
Ans. Yes, sir.
Ques. Along about February, 1900, how near to 

Anna Harris did you live?
Ans. I should think it was not more than a square, I0 

probably it was not that far.
Ques. Did you see her frequently?
Ans. Yes, sir.
Ques. Visit the house frequently?
Ans. Yes, sir; there a good many times.
Ques. What was her physical condition at that time ?
Ans. Well, I do not know as I can say what did ail 

Tier.
Ques. Was she sick or well?
Ans. She was afflicted; she was able to be about the 

Tiouse. 20
Ques. Well, for how long a time has she been sick 

physically ?
Ans. She was taken sick in 1897; January, I think.
Ques. During her life, as long as you knew her, had 

she been troubled with hysteria; do you know of any 
nervous trouble she had ?

Ans. She had some kind of shaky spells, would get 
cold; we thought she was going to die.

Ques. Well, would she become unconscious at such 
times ? 30

Ans. I do not know that she was real unconscious 
in them; she was afraid she would die, gave you the 
impression she was going to die.

Ques. Tell us what you know in respect to her tem-
per?

Ans. That is hard to answer.
Ques. Well, had she any?
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Ans. She was a woman of temper.
Ques. Speaking now particularly with reference to> 

along about February, 1900, did you visit the house 
frequently where Mrs. Harris was?

Ans. Yes, sir; I was there; she would send for me. 
She would send Mrs. Fox around for me; say she 
wanted to see me on business.

Ques. Did you go?
10 Ans. Yes, sir.

Ques. Tell what would occur; describe any one 
of your visits, or all of them ?

Ans. I cannot say what was the first one, but the first 
time I think of my grandmother did not have her right 
mind was just after she had been sick; she used to tell 
me that her mother came there and her sister, who 
were both dead; she said she did not know why they 
came there to trouble her. I would tell her she did 
not see them, because they were both dead. Well, it

2Q seemed to trouble her a great deal because she saw 
them; they would be in the room nights with her, and 
I thought by her talking this way that she was not ac-
countable for what she said.

Ques. Did this happen frequently?
Ans. Well, she told me that frequently, for quite- 

a while; every time I went there she would have a con-
versation about it.

Ques. You visited her frequently along about Febru-
ary, 1900?

Ans. Yes, sir.
3°  Ques. Did she say anything about these incidents you 

have described about that time ?
Ans. I cannot remember whether she said anything 

about these things at that time or not; she had told 
about it previous times.

Ques. Along about February, 1900, when you visited' 
Mrs. Harris, did she or did she not know you ?

Ans. Sometimes she did not; I would ask her if she 
knew me, and she would say “no.”
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Ques. Did she know other members of the family?
Ans. Well, I used to think she did not know my 

mother, because she, would send for her to come to the 
house, she wanted to see her on business, and when 
she would go she would never say anything about busi-
ness to her, and she would tell me my mother never 
came to see her. I could not understand why she 
would tell me my mother never came to see her when I 
knew she had come to see her. IO

Ques. On these visits that you had along about this 
time, what would she do and say?

Ans. Well, before February, in the fall, sometimes 
she would send for me; she seemed to be in an awful 
state of mind about something; she would sit and 
wring her hands; this was in the fall before the will was 
made. In the first place, my mother and sister went 
over to take her away; she had been begging to go away; 
it seemed that she could not get ready to go that day, 
so she sat the day for them to come. When my father 
and mother went she was sick in bed.- She said she 20 
could not go that day. She sent for me, and I went 
around there, and she seemed to be in awful trouble 
about something; she told me, “ I don’t see why Anna 
Dare don’t come and see me,” that was her daughter, 
my mother; I says, “Why, grandmother, my mother 
was here yesterday; what makes you say that mother 
didn’t come and see you when she does,” and she seem-
ed to think she hadn’t been there, and I couldn’t con-
vince her that she had been there; that was one day I 
was there; another time I was there, she sent for me 3° 
on business, but she did not say anything about her 
business, only that she had lost her money and her papers.

Ques. Did she say how much money she had lost ?
Ans. Not at that time. I said to her, “ Grandmother, 

you have not lost your money or papers; nobody 
wouldn’t take them,” but she still said she had, and I 
told her if she had any money I thought it was a lesson.
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Mr. Acton: I object to opinion of the witness.

By the Court: I think that is competent.

The Witness: I thought she was not accountable for 
what she was talking about, and I says, “ Grandmother, 
if you haven’t any money to live on, you have property; 
put a mortgage on it and get the money; have enough to 

io do and live comfortable as long as you live if it takes 
every dollar you have got.” She would tell me at times 
that she did not have enough to eat, and I thought it 
was strange that she did not have enough to eat.

Ques. You recall visiting her in February, 1900, when 
she said something about a fire?

Ans. It was in January or February, 1900, she sent 
for me. I think I was sitting at the breakfast table. 
When I got there she asked me if I did not see the fire 
around the room. I said “no;” and then she told me that 

2Q William, the man who lived with her, taken boy, was go-
ing to burn the house.

Ques. William who?
Ans. William Fox. I said to her, “ Well, grand-

mother, he would not do such a thing as that.” She said 
he had been throwing fire around her bed. I could not 
see any fire anywhere, or I couldn’t see any fire there. I 
thought she must be out of her mind to say so.

Ques. Did you reason with her about it, and if so, how ?
Ans. Well, she was undertaking to tell me about it be-

fore Mr. Fox came in; before he got in she had said that 
William was going to burn the house down, and her up, 
so then Mr. Fox came in the room and he said to me, 
“ Ida, we had a ‘Harry’ of a time here this morning.” 
And I asked him what was the matter. He told me when 
he got up the fire was nearly out— they had a wood heater 
— and that he got some oil and put on the shovel and put 
in the stove; he said it blowed the top off the stove and
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the fire flew around; that was different from grand-
mother’s story; I thought it was so.

Ques. Well, what did Mrs. Harris say about this story?
Ans. She didn’t say anything when he was there and 

wanted him to go out of the room; said she wanted to see 
me on business. He stayed in the room quite a little bit 
and talked, then she wanted him to go out again. He 
told her she was awful particular about him going out, 
but he went out, then she had me go to the door and see IO 
if it was closed, told me to bring my chair up side of her 
and she began to wring her hands and said “ for the good 
Lord’s sake, Ida, believe me;” and she wanted to know if 
I wouldn’t believe her, but I thought she was not account-
able for what she was telling me and I believed Mr. Fox.

Ques. Did you tell her you believed Mr. Fox rather 
than her?

Ans. Well, I didn’t tell her whether I did or not. I did 
not think she thought I sympathized with her, because she 
began to pray, and prayed that if I wouldn’t believe her 
that some one would. I sat there and cried while she 
prayed, for I did not know what to make of her talking 
that way, because I thought Mr. Fox had told me right 
about the fire.

Ques. At that time did she have anybody sitting with 
her at night?

Ans. Mr. and Mrs. Fox; they lived with her.
Ques. Did she, on that occasion, say anything about 

having some person other than Mr. and Mrs. Fox stay 
with her nights ?

Ans. She said if I did not believe her she wanted to 3°  
know if I would not get somebody to stay up with her 
nights, and I thought that she was not seriously ill at that 
time and did not need sitters up when she had two people 
in the house to stay with her. .

Ques. She lived there with William and Maggie Fox?
Ans. Yes, sir; it was her home and they lived with her.
Ques. What room was she accustomed to occupy?
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Ans. The middle room, sitting room and parlor.
Ques. Did Mrs. Fox ever say anything to you in ref-

erence to the relations that existed between William Fox 
and Mrs. Harris?

Ans. She did.
Ques. What did she say?
Ans. I stopped in that morning; Maggie was awful 

mad about something, and she commenced to tell me what 
IO she had told Mr. Brooks; she shook her fist and said, “ I 

won’t put up with it” ; I cannot remember the exact words 
she told me in, but she gave me to understand that she 
was intimate with him.

Ques. That William was intimate with Mrs. Harris?
Ans. Yes, sir.
Ques. Did she say how she knew it?
Ans. She says, “ What I see with my own eyes I 

know.” I told her I didn’t think anything like that.
Ques. Did you say anything to Mrs. Harris with re-

spect to that matter?
23 Ans. Not at that time.

Ques. When was it that this conversation took place?
Ans. During the first three months of 1900; I moved 

away March 22d, 1900.
Ques. Did Maggie say anything about whether she 

would leave William down stairs, and if so what?
Ans. I cannot remember what she would say about 

that; by coming in there I knew that he would stay up-
stairs for a while.

Ques. Did Mrs. Harris ever make any complaint to 
3° you of improper usage there in that household?

Ans. I do not know that she did; she seemed afraid 
to say.

Ques. What did she say with respect to it, if any-
thing? Mrs. Harris, along about the first three months 
of 1900, did she ever complain to you about the treat-
ment that she got; what did she say?

Ans. She said I didn’t know how she was treated; she 
said one time to me, “ I am a poor, lone woman in this
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h o u s e ” ; t hi s w a s w h e n s h e w a nt e d s o m e o n e t o c o m e 
. st a y wit h h e r ni g ht s, a n d I t ol d h e r I di d n ot c o n si d e r 
s h e w a s a l o n e w o m a n w h e n s h e h a d t w o p e o pl e t o st a y 

wit h h e r all t h e ti m e.
Q u e s. Di d s h e aft e r w a r d s s a y a n yt hi n g a b o ut t h e 

. a m o u nt of m o n e y s h e h a d l o st ?
A n s. S h e s ai d s h e h a d l o st $ 1, 2 0 0 a n d h e r p a p e r s; s h e 

n e v e r t ol d m e w h o t o o k t h e m.

• :  !  1 I O 
C r o s s- e x a mi n ati o n.

B y M r. A c t o n:

Q u e s. I s y o u r h u s b a n d li vi n g ?

A n s. Y e s, si r.
Q u e s. Y o u a r e t h e d a u g ht e r of S a m u el D a r e ?
A n s. Y e s, si r.
Q u e s. A n d y o u a r e t h e “ I d a ” n a m e d i n t hi s will a s 

h a vi n g b e e n l eft $ 1 5 0, i n c a s h ?
A n s. Y e s, si r.
Q u e s. H o w ol d w a s y o u r g r a n d m ot h e r at t h e ti m e 

of h e r d e at h ?
A n s. S e v e nt y -fi v e, I t hi n k.
Q u e s. Willi a m F o x w a s t a k e n t o b ri n g u p b y y o u r 

g r a n d m ot h e r ?
A n s. H e li v e d wit h h e r si n c e h e w a s a b o ut t w el v e 

■ or t hi rt e e n ?
Q u e s. W ell, h e li v e d wit h h e r, di d h e ?
A n s. Y e s, si r.
Q u e s. Al w a y s li v e d wit h h e r ? 3 °
A n s. Si n c e t h at ti m e.
Q u e s. A n d s h e al w a y s li v e d wit h hi m ?
A n s. Li v e d i n t h e s a m e h o u s e; li v e d t o g et h e r.
Q u e s. T h o u g h t a g r e at d e al of hi m ?
A n s. S h e s e e m e d t o.
Q u e s. H o w ol d i s h e n o w ?

4



26

Ans. I do not know; I should think thirty-six or thir-
ty-seven.

Ques. Then for the last twenty-five years they have 
always lived together?

Ans. Yes, sir; I should think so.
Ques. About what is the value of the property left 

by your grandmother ?
Ans. I cannot tell; property in Elmer is not worth 

IO what they were.
Ques. Are they worth $2,500?
Ans. Ought to be worth more than that; I cannot 

tell what it would bring.
Ques. You are satisfied that the property should be 

worth $2,500 to $3,000?
Ans. I should think each house should bring $1,000' 

apiece.
Ques. No debts that you know of; any mortgages?
Ans. I think no mortgages; there are some notes, I 

2q  believe; I think there is a note for $200 and one for $50.

Recess until 2 P. M.

Trial of cause resumed at 2 P. M.

Examination of witness for caveator resumed.

By Judge Trenchard:

Ques. Mrs. Scott, did you, after the death of Mrs. 
3°  Harris, hear read what was stated to be the will of Mrs. 

Harris?
Ans. Yes, sir.
Ques. Where was it?
Ans. At her home.
Ques. Will you state how the paper that Judge Hitch- 

ner read differed from the paper I hand you, if it did 
differ ?
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( P a p e r s h o w n w i t n e s s ; s h e h ol d s i t i n h e r h a n d. )

A n s. T h at d a y, I u n d e r st o o d, w h e n it w a s r e a d it b e-
q u e at h e d t o Willi a m F o x a n d wif e, C h ri s si e. T h e p a p e r 
p u r p o rti n g t o b e t h e will s a y s, “ Willi a m F o x a n d hi s 
wif e, M a g gi e. ”

C r o s s- e x a mi n ati o n.

i o
B y M r. A c t o n :

Q u e s. H o w l o n g di d y o u r g r a n d m ot h e r li v e i n El m e r ?
A n s. W ell, I c a n n ot t ell t h e e x a ct d at e w h e n s h e li v e d 

t h e r e.

Q u e s. W ell, di d s h e li v e t h e r e a s m u c h a s t w e nt y-fi v e 
y e a r s ?

A n s. N o, si r.

Q u e s. W h e r e di d s h e li v e b ef o r e s h e w e nt t o El m e r ?
A n s. N e a r M o n r o e C h u r c h.

2 0
Q u e s. H o w l o n g si n c e y o u r g r a n df at h e r di e d ?
A n s. Di e d D e c e m b e r n , 1 8 8 7.

Q u e s. S o o n aft e r t h at y o u r g r a n d m ot h e r c a m e t o El -
m er t o li v e ?

A n s. Y e s, si r; a b o ut 1 8 8 8 o r 1 8 8 9.

Q u e s. Si n c e w hi c h ti m e s h e h a s li v e d i n h e r h o u s e i n 
El m e r ?

A n s. Y e s, si r.

Q u e s. Willi a m F o x li v e d wit h h e r o n t h e f a r m ?
A n s. Y e s, si r.

Q u e s. C o nti n u e d t o li v e wit h h e r w h e n s h e c a m e t o 3 °  
El m e r ?

A n s. Y e s, si r.

Q u e s. T h e y al w a y s di d h e r c o o ki n g ?
■ A n s. Y e s, si r.

Q u e s. Al w a y s di d h e r w a s hi n g ?
A n s. Y e s, si r.

Q u e s. Al w a y s c a r e d f o r h e r ?
A n s. Y e s, si r.
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Ans. When were you married?
Ans. In April, 1887.
Ques. Never lived home since?
Ans. No, sir; always kept my own house.
Ques. Do you know the date of your mother’s mar-

riage ?
Ans. No, sir.
Ques. Ever live home after her marriage?
Ans. I think she boarded there after her marriage. 
Ques. For how long?
Ans. I do not know; it was while I was a baby.
Ques. It was at least thirty-five years ago?
Ans. No; not that long.
Ques. It was when you were three years old ?
Ans. I cannot say; I don’t remember.
Ques. Where does your mother live now?
Ans. Near Elmer.
Ques. Your father living?
Ans. Yes, sir.

20  9
Ques. You say in about the year 1897, your grand-

mother had a severe illness?
Ans. Yes, sir; she was taken with grippe when first 

taken sick.
Ques. How long did that sickness last ?
Ans. Well, I cannot just remember; she got around the 

house but not able to do her housework.
Ques. Did she have the physician during that time? 
Ans. Yes.
Ques. Who was the doctor ?

3°  Ans. She had all the doctors in Elmer during the time: 
she had been sick, four and a half years.

Ques. Has she had some one of those doctors attend-
ing her continuously since that time?

Ans. Well, they did not come every day.
Ques. Did she have the doctor visit her about the time 

this will was made?
Ans. Yes, sir; Dr. Rogers and Dr. Conover was com-

ing at that time.
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Q ues. Y o u  atten ded  th ere e v e ry  d a y ?
A n s . N o , s ir ;  I had  m y  o w n  fa m ily  and  little  ch ildren .
Q ues. W e r e  y o u  d o w n  th ere as m uch  as once a  w e e k ?
A n s . N o t  on  th e a v e r a g e ; som etim es I w o u ld  be th ere  

tw o  o r th ree tim es a  w eek.
Q ues. C a n  y o u  rem em b er a n y  p a rticu la r  d ate  o f  y o u r  

v is it to  y o u r  g ra n d m o th e r  n ear th e 2 7 th  d a y  o f  F e b r u -
ary, 190 0?

A n s . I can n ot g iv e  y o u  th e dates. IO
Q ues. C a n  y o u  sp e c ify  a n y  d ate  o r tim e ab o ut F e b r u -

a ry  2 7 , 1900, a t w h ich  tim e y o u r  g ra n d m o th e r  d id  not 
kn o w  y o u ?

A n s . Y e s ,  s ir ;  I can n ot ju s t  te ll th e d ate, b u t in  th at 
m onth.

Q ues. H o w  do y o u  k n o w  it  w a s  a t th a t tim e ?
A n s . B ecau se  I m o v ed  a w a y  on  the 22d o f  M a rch , and

I th in k  it has been a b o u t th ree w e e k s ; I can n ot rem em b er
the e x a c t  d a te ; I d id  n o t c h a rg e  m y  m ind  w ith  i t ;  m y
g ra n d m o th er sent fo r  m e and I w a s sick  w h en  W illia m  
® , 20  
F o x  cam e in.

Q ues. W h o  atten ded  to  h er busin ess fo r  h e r?
A n s . I can n ot tell you .
Q ues. W h o  co llected  h er ren ts fo r  h e r?
A n s . M r. F o x  and  h e rse lf, I guess.
Q ues. D o  y o u  k n o w ?
A n s. T h e y  to ld  m e so.
Q ues. W h e n  d id  she tell y o u ?
A n s . S h e  to ld  m e th a t M r. F o x  co llected  h er rents.
Q u es. D id  she tell y o u  th a t at th is in te rv ie w , about 

th ree w e ek s p rio r  to  y o u r  g o in g  a w a y ?  3°
A n s . I can n ot s a y ; she to ld  m e a n u m b er o f  tim es d u r-

in g  th at w in ter.
Q ues. D id  she sa y  w h o  ren ted  h er h ouse fo r  h e r?
A n s . N o ; I  do n o t k n o w  w h o  ren ted  her house fo r  her.
Q ues. D o  y o u  k n o w  w h o  th e ten an ts w e re ?
A n s . N o , s i r ; th ere h a v e  been so m a n y  d u r in g  th e la s t 

fo u r  o r  five  yea rs.
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Q u e s. Y o u  s a y y o u r m o t h e r h a s a n b t e o f ti e r’ s ?

A n s . N o , s i r ; M r. H i t c h n e r g o t s o m e m o n e y f o r h e r. 

Q u e s. W h a t a b o u t t h e n o t e f o r $ 5 0 ?

A n s . H e t o l d m y m o t h e r, a f t e r h e r d e a t h , t h a t h e h a d 

g o t t e n  h e r $ 5 0 m o r e.

Q u e s. W h e n  w a s i t s h e t o l d y o u  s h e h a d  s e e n  h e r 

m o t h e r a n d si s t e r s t a n d i n g b y h e r b e d ?

A n s . A l o n g  w h e n s h e w a s fi r s t t a k e n si c k.

1 0  Q u e s . A n d  t h e s e w e r e t h e o c c a s i o n s w h e n  s h e d i d n o t 

k n o w  y o u ?

A n s . N o , s i r ; l a t e r o n i n t h e w i n t e r, w h e n  t h e w ill 

w a s m a d e.

Q u e s . W e r e  y o u  i n t h e r o o m  w i t h  h e r ?

A n s . Y e s , si r.

Q u e s . D i d  s h e w e a r g l a s s e s ?

A n s . N o t a ll t h e ti m e.

Q u e s . D i d  s h e h a v e t h e g l a s s e s o n w h e n  s h e d i d n o t 

k n o w  y o u ?

2 0  A n s . I c a n n o t s a y a b o u t t h a t.

Q u e s . D i d  y o u  e v e r t r a n s a c t a n y b u s i n e s s f o r h e r ? 

A n s . N o , si r.

Q u e s . D i d  y o u r m o t h e r e v e r t r a n s a c t a n y o f h e r b u s i -

n e s s f o r h e r ?

A n s . Y e s , s i r ; i n y e a r s g o n e  b y.

Q u e s . H o w  l o n g  a g o ; t w e n t y  y e a r s ?

A n s . I s h o u l d  j u d g e  s o.

Q u e s . I t h a s b e e n t h a t l o n g .

A n s . I c a n n o t b e p o s i t i v e ; I t h i n k  s o.

Q u e s . C a n  y o u  r e c a ll a n y b u s i n e s s d o n e f o r h e r b y  

 ̂ y o u r m o t h e r ?

A n s . M y  m o t h e r u s e d t o  r e n t a p a r t o f t h e h o u s e. 

Q u e s . W h e n  w a s t h a t ?

A n s . I c a n n o t r e c a ll t h e e x a c t d a t e ; i t h a s b e e n s e v -

e r a l y e a r s.

Q u e s . H a s i t b e e n t e n , fi f t e e n o r t w e n t y  y e a r s ?

A n s . I t h a s b e e n b e t w e e n  fi f t e e n a n d t w e n t y  y e a r s. 

Q u e s . H a s t h e r e b e e n  a n y o t h e r b u s i n e s s t h a t y o u r 

m o t h e r h a s d o n e ?
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A n s . Y e s ;  y e a rs  a g o  m o th e r  d id  h e r  b u sin ess.
Q u es. I t  w a s p r io r  to  tw e n ty  y e a rs  a g o ?
A n s . Y e s ,  sir.

Q u e s . C a n  y o u  sp e c ify  w h a t b u sin ess y o u r  m o th e r  
did fo r  h e r  tw e n ty  y e a rs  a g o ?  •

A n s . N o , s ir ;  I w a s sm a llish  th en .

Q u e s . Y o u r  m o th e r  an d  g r a n d m o th e r  w e re  n o t p a r -
tic u la rly  fr ie n d ly  ?

A n s . N o , s ir ;  fo r  so m e  tim e  d u r in g  th e  la st se v e n  IO 
y e a rs  th e y  h a v e  been .

Q u e s . W a s n ’t th e re  a  lo n g  tim e  w h e n  th e y  d id n ’t 
sp eak  ?

A n s . Y e s ;  a b o u t  n in e  y e a rs  m y  m o th e r  a n d  g r a n d -
m o th e r  d id  n o t  sp eak .

Q u e s . W a s n ’t th e  d iffic u lty  b e tw e e n  th e m  c o n c e r n -
in g  m o n e y  m a tte rs  ; y o u r  m o th e r  w o u ld n ’t p a y  th e  re n t 
o r  s o m e th in g  ?

A n s . N o , sir.

Q u es . T h e y  h a d  a d iffic u lty ?
A n s . Y e s ,  sir. 23

Q u e s . A t  th a t  tim e  y o u r  g r a n d m o th e r  h a d  h e r  r ig h t  
m in d  ?

A n s . I  h a v e  h e a rd  p e o p le  sa y  th a t  th e y  d id  n o t th in k  
she h ad  h e r  r ig h t  m in d  fo r  tw e n ty  y e a rs .

Q u e s . D u r in g  th e  n in e  y e a rs  o f  e n m ity  o f  y o u r  g r a n d -
m o th e r  a n d  m o th e r  y o u  d id  n o t v is it  th e r e ?

A n s . I t  w a s a b o u t  e ig h t  y e a rs  a g o  I  b e g a n  to  v is it  
th ere .

Q u e s . P r io r  to  th a t  tim e y o u  d id  n o t g o  to  y o u r  
g r a n d m o th e r ’s ? 30

A n s . N o , sir.

Q u e s . D id  y o u  e v e r  p r e p a re  fo o d  o r  c lo th in g  fo r  y o u r  
g r a n d m o th e r  ?

A n s . I  t o o k  h e r  in  th in g s  t o  e a t a t v a r io u s  tim es.
Q u e s . W h a t  d id  y o u  e v e r  ta k e  h e r ?

A n s . I  d o  n o t k n o w  a ll th a t  I  h a v e  ta k e n  h e r ;  fr ie d  
shad, m a sh ed  p o ta to e s , b e e f so u p .
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Q u e s . H o w  l o n g  a g o  h a s t h a t b e e n ?

A n s . I t h i n k  i t w a s i n t h e s p r i n g  b e f o r e t h i s w ill w a s 

m a d e.

Q u e s . T h e  s p r i n g  b e f o r e t h e w ill w a s m a d e ?

A n s . Y e s , si r.

1 0

F r a n k l i n  D a r L,  s w o r n.

Di r e ct e x a mi n ati o n.

B y  J u d g e  T r e n c h a r d :

( W i t n e s s b e i n g  s h o w n  E x h i b i t A , f o r p r o p o n e n t, i s 

a s k e d  t o  e x a m i n e i t. )

2 0
Q u e s . D i d  y o u  e v e r s e e t h a t p a p e r b e f o r e ?

A n s . N o t t o  e x a m i n e i t ; I s a w  i t — a b o u t t h r e e f e e t 

a w a y  I w a s f r o m  R o b e r t H i t c h n e r — t h e d a y m y g r a n d -

m o t h e r w a s b u r i e d ; R o b e r t H i t c h n e r r e a d  t h e w ill.

Q u e s . Y o u  h e a r d  R o b e r t H i t c h n e r r e a d  f r o m  t h a t 

p a p e r t h a t y o u  h o l d  i n y o u r h a n d s ?

A n s. Y e s, si r.
Q u e s . S t a t e  w h e r e i n  t h e p a p e r h e r e a d  d i f f e r s f r o m  

t h a t n o w  i n y o u r h a n d s ?

A n s . T h e  p a p e r t h a t h e r e a d a t t h i s d a y o f t h e f u n e r a l 

3 °  d o e s n o t c o r r e s p o n d  w i t h  t h e o n e I a m  h o l d i n g  i n m y 

h a n d .

Q u e s. W h e r e i n  i s t h e d if f e r e n c e ?

A n s . I n r e a d i n g t h i s w ill t h e ’ S q u i r e s a y s :  “ I d o b e -

q u e a t h  u n t o  W illi a m  F o x  a n d h i s w i f e C h r i s s i e F o x ” ; all 

t h e w a y  t h r o u g h  t h e w ill e v e r y p l a c e t h a t h e r n a m e w a s 

m e n ti o n e d t h e r e w a s n o M a g g i e  i n t h e w i l l ; f r o m  t h e b e -

g i n n i n g  e v e r y t h i n g  w a s C h ri s s i e.



33

Cross-examination.

B y  M r. A c t o n :

Q u es. Y o u  a re  certa in  he sa id  “ C h r iss ie ? ”

A n s . Y e s ,  sir.
Q ues. H e  d id n ’t  sa y  C la r iss a ?
A n s .  N o , sir.
O ues. Y o u  a re  a  b ro th er o f  la st w itn ess on  th e  sta n d ?
7 . io
A n s. Y e s ,  sir.
Q ues. W h e r e  do  y o u  liv e ?
A n s . In  P o r t  R ep u b lic , A t la n t ic  co u n ty , N . J.

B y  th e  C o u r t :

Q ues. D id  y o u  read  th e w ill y o u r s e lf  on  th a t d a y  ?

A n s . N o , s ir ;  J u d g e  H itc h n e r  read  it.
Q ues. D id  y o u  e x a m in e  it?
A n s .  N o , sir.

20

A n n a  Da r e , sworn.

D ir e c t  exa m in atio n .

B y  J u d g e  T r e n c h a r d :

Q ues. W h e r e  do y o u  liv e , M rs . D a r e ?
A n s . I liv e  one m ile  fro m  E lm e r, S a le m  co u n ty , N . J .  ^ > 
Q ues. Y o u  a re  th e  ca v e a to r— th a t is, y o u  p u t in  th e 

c a v e a t  a g a in s t  th e  w ill?
A n s . Y e s ,  sir.
Q ues. Y o u  a re  th e  w ife  o f  w h o m , S a m u el A .  D a r e ?

A n s . Y e s ,  sir.
Q ues. Y o u r  h u sb an d  is a  fa r m e r?

A n s . Y e s ,  sir.

5
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Ques. You are how old?
Ans. Fifty-five.
Ques. How are you related to Anna Harris?
Ans. I am her daughter.
Ques. Did she leave any other children at her death?’ 
Ans. No, sir.
Ques. Did she ever have any other children?
Ans. No, sir; not to live any length of time.

IO Ques. Then, as I understand you, all the children died! 
when young?

Ans. Yes;- in infancy.
Ques. They left no children?
Ans. No, sir.
Ques. What was your mother accustomed to call you 

during her lifetime?
Ans. Anna.
Ques. Did she ever call you Phebe?
Ans. I think not. I was named “ Phebe Anna.” I 

was not called by my first name by my mother or father- 
20 Ques. What day did your mother die?

Ans. 24th of June.
Ques. What, in June of this year?
Ans. Yes, sir.
Ques. How old was she?
Ans. Seventy-five years old last February.
Ques. During the last five or six years of her life,, 

where did she live?
Ans. I think it has been five years since she moved 

where she died, in Elmer. I do not remember the exact 
3° date.

Ques. On Broad street, in Elmer?
Ans. Yes, sir.
Ques. With whom did she live there?
Ans. With William Fox and his wife— with William 

Fox first.
Ques. William Fox’s wife’s name was Maggie?
Ans. Yes;, that is what we always called her.
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Q u e s. D u ri n g t h e ti m e t h at s h e li v e d t h e r e w h e r e s h e 
■ die d, w h at w a s h e r p h y si c al h e alt h ?

A n s. W ell, i n t h e fi r st pl a c e, s h e h a d t h e g ri p p e a n d it 
t ur n e d t o t h e d r o p s y, b ut s h e di d n ot a p p e ar t o h a v e a n y 
d r o p s y w h e n s h e di e d.

Q u e s. W a s s h e si c k c o nti n u o u sl y, M r s. D a r e ?
A n s. S h e w a s n ot v e r y w ell.

Q u e s. W a s s h e s o si c k s h e h a d t o h a v e d o ct or s a n d 
- c o ul d n ot g o o ut of d o o r s ? I O

A n s. Y e s, si r, s h e h a d d o ct o r s; t w o y e a r s a g o t hi s s u m-
m er s h e w al k e d o ut of d o o r s; t hi r d s u m m e r f r o m l a st 
s u m m e r; m o st of t h e ti m e s h e w a s i n t h e h o u s e.

Q u e s. W e r e y o u i n t h e h a bit of vi siti n g y o u r m ot h e r ?
A n s. I t hi n k it w a s a b o ut fi v e y e a r s si n c e I c o m m e n c e d 

t hi s l a st ti m e.
Q u e s. P r e vi o u s t o t h at ti m e, h a d n’t y o u b e e n vi siti n g 

h er ?
A n s. I t hi n k it w a s a b o ut ni n e y e a r s I di d n’t vi sit h er.
Q u e s. H o w di d y o u c o m e t o r e s u m e y o u r vi sit s t o y o u r 

m ot h e r ? 2 0

A n s. W ell, b e c a u s e I w a s b e gi n ni n g t o b e b r o k e n d o w n 
i n h e alt h a n d c o ul d n ot st a n d s o m u c h c o nf u si o n.

Q u e s. D o y o u r e c all a n y i n ci d e nt at a f u n e r al, a n d if 
s o r el at e it ?

A n s. S e v e n y e a r s a g o t h e 2 8t h of l a st J u n e m y 
m ot h e r’ s si st e r w a s b uri e d.

Q u e s. Di d y o u m e et y o u r m ot h e r t h e r e ?
A n s. N o, si r ; w h e n w e w e r e c o mi n g h o m e m y m ot h e r 

st o p p e d at W e sl e y D u n h a m’ s a n d g ot o ut of h e r w a g o n, 
a n d w h e n o u r w a g o n c a m e al o n g m y m ot h e r s h e c a m e u p 3 ° 
t o t h e w a g o n w e w e r e i n a n d s ai d, “ I s t h at A n n a i n b a c k ? ” 
O n e of m y d a u g ht e r s s a y s “ y e s, ” a n d s h e r e a c h e d o ut h e r 
h a n d s a n d s a y s, “ A n n a, I w a nt y o u t o f o r gi v e e v e r yt hi n g 
I h a v e d o n e a n d s ai d, ” a n d I s ai d, “ Y e s, m ot h e r, I h a v e 
f o r gi v e n y o u l o n g a g o, a n d h a v e p r a y e d t h e L o r d t o f o r -
gi v e y o u. ” T h e n s h e s ai d t o m e, “ D o y o u s e e h o w I a m 
affli ct e d wit h r h e u m ati s m ?” S h e li v e d i n t h e U ni o n st r e et 
h o u s e.
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Ques. From that time on, didn’t you visit your 
mother?

Ans. Yes, sir; about five years ago ; I didn’t visit her 
in the Union street house, not until she got on Broad- 
street.

Ques. About how often did you visit her?
Ans. Sometimes I was there often, then again my 

health was so poor I would not go for two or three 
IO months; if I didn’t go she used to send William Fox for 

me.
Ques. Now, tell us what kind of a temper your 

mother had ?
Ans. Well, I hate to tell that; my mother had a tem-

per, of course.
Ques. Was it rather a bad temper?
Ans. Well, you couldn’t change her mind.
Ques. Did you ever see anything like hysteria in 

your mother?
Ans. Yes, sir.
Ques. Describe it?
Ans. She would be taken with nervous and shaky- 

spells; she would be just as cold as if she was going to die.
Ques. Would she be unconscious at such times?
Ans. I do not know; she would go off into a faint; 

we would have to undo her dress and wait on her.
Ques. Speaking with reference to along about Feb-

ruary, 1900, did she know you at those times when you 
would go to see her?

Ans. No, sir; that is what puzzled me.
3°  Ques. You say that she would send for you by Wil-

liam Fox?
Ans. Yes, sir.
Ques. For what did she send for you?
Ans. He would say that “your mother wants to see 

you on business” ; twice he said she said she was dying.
Ques. When you would go what would transpire?
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A n s .  I  h a v e  s a t  a ll  d a y  w it h  h e r , e x p e c t i n g  h e r  t o  

m e n tio n  b u s in e s s  t o  m e , a n d  I  w o u ld  w o n d e r  w h y  s h e  

w o u ld  n o t.
Q u e s . D id  s h e  e v e r  c a ll  y o u  b y  n a m e ?

A n s .  I  d o  n o t  r e m e m b e r ; t h a t  w a s  t h e  p a r t  t h a t  p u z -

z le d  m e , b e c a u s e  s h e  d id  n o t  c a ll  m e  b y  n a m e .

Q u e s . D id  s h e  k n o w  y o u r  d a u g h t e r ,  M r s . S c o t t ?

A n s .  S in c e  m y  d a u g h t e r  m o v e d  fr o m  E lm e r  m y  

m o th e r  n e v e r  in q u ir e d  n o t h in g  f r o m  m e  a b o u t  h e r . i q

Q u e s . A b o u t  t h a t  t im e  y o u r  d a u g h t e r ,  M r s . S c o t t ,  

h a d  a  s ic k  c h i ld ?

A n s .  W h e n  s h e  m o v e d  fr o m  E lm e r ?

Q u e s .  Y e s .

A n s .  S h e  w a s  s ic k  h e r s e lf .

Q u e s . H o w  m a n y  c h i ld r e n  h a v e  y o u ?

A n s .  I  h a v e  f iv e ,

Q u e s . N a m e  th e m .
A n s .  I d a  M . S c o t t ,  W i l l a r d  T .  D a r e ,  L iz z i e  A .  N ix o n .  

F r a n k l in  E .  D a r e  a n d  A d a  M . H .  D a r e .  23

Q u e s . D u r i n g  th is  t im é  t h a t  y o u  w e r e  v i s i t in g  h e r ,  

d id  s h e  e v e r  m a k e  a n y  in q u ir y  in  r e g a r d  t o  th e s e  g r a n d -

c h ild r e n  y o u  h a v e  n a m e d ?

A n s .  N o ,  s i r ;  w h e n  I  f ir s t  w e n t  t h e r e  f iv e  y e a r s  a g o  

sh e  w o u ld  t a lk  w it h  m e  a b o u t  th e m , b u t  fo r  th e  la s t  

th r e e  y e a r s  s h e  h a s  n e v e r  in q u ir e d .

Q u e s . D u r i n g  t h e s e  v is it s ,  d id  y o u r  m o t h e r  e v e r  m e n -

t io n  a n y b o d y ’s n a m e  t o  y o u ?

A n s .  I  d id  n o t  h e a r  h e r  s p e a k  o f  a n y  l a d y ’ s n a m e  o n ly  

“ A m a n d a .”  S h e  s a id  o n e  d a y  w h e n  I  w a s  t h e r e , 

“ A m a n d a , A m a n d a .”  I  sa id , “ W h o  d o  y o u  m e a n , M a g -  

g ie  ?”  S h e  a n s w e r e d ,  “ M y  M a n d y ,  w h y  d o n ’ t  m y  M a n d y  

c o m e  ?”

Q u e s .  W e l l ,  w h o  w a s  A m a n d a ?

A n s .  I  c a n n o t  t h i n k ;  w e  h a v e  n o  r e la t iv e s  b y  th a t  

n a m e  I  k n o w  o f.

Q u e s .  W e r e  y o u  t h e r e  o n e  d a y  w h e n  L iz z i e  N i x o n  

c a m e  in ?
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Ans. Yes, sir.
Ques. Did or did not your mother know her?
Ans. I do not know.
Ques. Did she make any remarks when Lizzie Nixon 

went in there?
Ans. I do not think so.
Ques. Did you ever hear speak anything about a 

pretty girl?
IO Ans. That was a short time before she died; I said to 

mother, “ do you know who that is?” my daughter was 
there; I spoke to mother, “ do you know who this is?” 
she said, “yes; I guess I do” ; I said, “who is it?” she 
said, “ it is my pretty girl” ; she looked at the flowers 
on her hat, she said, “ it’s the prettiest girl I ever saw.”

Ques. Did she make any reference to angels?
Ans. It was at another day.
Ques. When was it?
Ans. She called my daughter one of God’s angels.

2Q Ques. When was that?
Ans. In her last sickness, just before she died.
Ques. Were you present at your mother’s house, 

after her death, when Robert Hitchner read the paper?
Ans. I was there when the will was read, after the fu-

neral, after dinner.
Ques. You heard him read it, did you?
Ans. Yes, sir.
Ques. Did you sit so that you might hear him ?
Ans. Yes, sir; I was on the other side of the room.

3°  (Witness being shown paper marked Exhibit A  for 
proponent, is asked) :

Ques. In what respect does this differ from the will 
read ? Examine the paper and see if you notice any dif-
ference between it, the paper in your hand, and the one 
read by Judge Hitchner?

Ans. The way I understood is “will to William Eox
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and Chrissie Fox, his wife,” is the way I understood the 
will when it was read.

Ques. Did you hear Mrs. Harris say anything about 
this fire?

Ans. No, sir; I did not hear her say anything about 
the fire to me.

Ques. Did Mrs. Harris ever say anything to you about 
any improper relations which William Fox had forced 
upon her? IO

Ans. Well, I felt worried about my mother all last win-
ter ; I heard what my daughter said.

Ques. Did you speak with Mrs. Harris about this, 
madam ?

Ans. When my mother was taken with this last sick-
ness I was troubled about it ; I could not tell how she got 
in such condition.

Ques. Did you make any inquiry of her?
Ans. My daughter did in my presence.
Ques. This was because of what your daughter, Ida 

Scott, had reported to you? 2
Ans. Partly; but I was puzzled to know what was the 

matter with my mother.
Ques. What did your mother say to you with respect 

to this matter?
Ans. • My daughter says, “ Mother, what are you worry-

ing about?” and I told her.

By the Court:

Ques. Told who? 30
Ans. I told my daughter, Lizzie Nixon; I said, “ I 

would like to ask my mother, but I do not feel as if I 
could ask the question.”

By Judge Trenchard:

Ques. Well, did you or did your daughter, in your 
presence ?
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Ans. Yes, sir, we went there. She said, “ Well, grand-
mother, we have come here to ask you some questions, and 
I want you to talk.” And at first she did not seem to un-
derstand, and my daughter told her over again. She 
says, “ Grandmother, has William Fox ever had anything 
to do with you?” She said, “Yes, he has; yes, he has.” 
And my daughter says, “ Grandmother, do you think this 
is anything like the bad disorder, what ails you?” And 

IO my mother said, “ No, I guess nothing like that.”  Then 
she commenced to wring her hands and said, “ Oh, dear 
me, what shall I do ? Can’t you do something to help 
me?” and we did not ask her any more questions then. 
Maggie Fox came in to give her medicine.

Ques. At that time was anything said by her about go-
ing away from the house ?

Ans. Yes, sir; she was all the time talking about going 
away from the house.

By the Court:
2 0  J

Ques. When was this?
Ans. Last winter, during her last sickness.

By Judge Trenchard:

Ques. Did I understand you to say that she begged her 
to take her away?

Ans. Yes, sir.
Ques. Just state briefly why you did not do that?

3°  Ans. I was getting ready to take her away, and Dr. 
Conover said, “ Oh, you don’t want to take her away 
now.” He didn’t think she could stand it. Along—  
well, about four weeks before she died is when I com-
menced to think about taking her away.

Ques. As I understand you, one of the reasons you did 
not take her away was because the doctor advised against 
it?

Ans. Yes, sir.
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Ques. In your opinion, at the time your mother talked 
ŵith you in respect to these relations with Fox, was she 

rational or irrational?
Ans. Well, I couldn’t tell that
Ques. Well, what was your judgment about that at the 

time?
Ans. I haven t thought she had her right mind for the 

last three years.
Ques. In respect to these things?
Ans. Well, I thought she hadn’t her right mind before 

that.
Ques. Did she ever say anything to you about being 

afraid to stay there at night?
Ans. Yes, sir; she said she wanted some one to stay up 

with her.
Ques. Did she say why?
Ans. About the first of June, when my husband and I 

went down, I was thinking about taking her away. We 
went down in the buggy at night. My mother she look-
ed over to my husband and said, “ Can’t you take me away 20 
fiom here to-night?” We were in the buggy, and so I 
said, “I think it is too cold for you.” And she says, “ My 
God, how can I stay in this house another night.” I said, 

Why, mother. And she said, “You don’t know how 
these people treat me.”

Ques. Now, then, tell about the money and papers?
Ans. Well, I think it was before this last will was 

made, Mr. Cochran had been there and made a codicil 
to her last will, I heard her say.

Ques. That was before this will Judge Hitchner is sup- 3® 
posed to have drawn ?

Ans. Yes, sir. My husband took me down there one 
morning; before he was gone— I was to stay all day— Mr. 
Lashley came in; I guess my mother had sent for him, 
from what I could find out, to come look over some of her 
papers for her; after he came in they got out a book 
and some papers, and he sat down on the settee and 

6
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re a d  o v e r  so m e  o f th e  p a p ers, a n d  th e n  h e  said  to  her,, 
“ I  h a v e n ’t t im e  to  lo o k  o v e r  m a n y  p a p e r s ” ; h e  h a d  to- 
g o  a w a y  o n  so m e  b u sin ess, a n d  h e  sa id  so m e th in g  
a b o u t— I u n d e r s to o d  h im  to  sa y  th a t  th e re  w e re  tw o  
p a p e rs  to  b e  r e c o r d e d ;  h e  d id n ’ t re a d  a n y th in g  o u t 
lo u d ;  h e  ju s t  lo o k e d  o v e r  th e  p a p e rs  h im se lf a n d  said,. 
“ M rs . H a r r is , h e re  a re  so m e  p a p e rs  th a t  o u g h t  to  be 
r e c o r d e d .”  W h a t  m y  m o th e r  w a n te d  M r. L a s h le y  to.

IO c o m e  fo r  w a s th a t  sh e  th o u g h t  sh e h a d  lo s t  so m e  m o n ey  

a n d  p a p ers, so  sh e said .
Q u e s . D id  sh e  sa y  h o w  m u c h  m o n e y  sh e  lo s t?
A n s . S h e  sa y s  “ c o n s id e r a b le ,”  I th in k ;  s ta t in g  rep ly  

sh e  m a d e  to  M r. L a s h le y .
Q u e s . W e ll,  d id  y o u  th in k  sh e  w a s ra tio n a l o r  ir-

r a tio n a l ?
A n s . I th o u g h t  b y  th e  w a y  sh e sp o k e  th a t  M r. C o c h -

ran  h a d  so m e  o f h e r  p a p ers, a n d  I th in k  h e  t o o k  it th at 
w a y , a n d  h e  sa ys, “ M rs . H a r r is , I c a n n o t te ll y o u  a n y -
th in g  a b o u t, b u t  I w ill g o  a n d  see A b e  to -n ig h t  and

20 c o m e  te ll y o u  w h a t  h e  sa y s  a b o u t  i t ,”  a n d  th e  n e x t  
m o r n in g  I th o u g h t  th a t  I  w o u ld  c o m e  d o w n  an d  see 
w h a t  M r. L a s h le y  h a d  fo u n d  o u t. I ca m e  d o w n  to  m y 
m o th e r ’s, a n d  o n  th e  w a y  I  m e t M r. L a s h le y ;  h e  was; 
g o in g  to  M a la g a , h e  sa id ; I a sk e d  h im  w h a t  h e  fou n d  
o u t, “ W e l l ,”  h e  said , “ I w e n t to  M r. C o c h r a n , and  h e  
sa id  h e  d id n ’t k n o w  a n y th in g  a b o u t h e r  p a p ers  or 
m o n e y ;  I h a v e  h e r  w il l ;  I  n e v e r  h a d  a n y  p a p ers  o r  

m o n e y .”

3°  C ro s s -e x a m in a tio n .

B y  M r.. A c t o n :

Q u e s . Y o u  sa y , M rs . D a r e , th a t  y o u  a n d  y o u r  m o th e r  
h a d  a q u a rre l o f n in e  y e a r s ’ s ta n d in g  ?

A n s . N o , s ir ;  I  d o  n o t sa y  th a t ;  I  d id  n o t  q u a rre l w ith  

m y  m o th e r.
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Q u e s . W e ll,  th e r e  w a s  th a t  p e r io d  o f e n m ity  ?
A n s . N in e  y e a rs  I d id  n o t  v is it  h e r ;  if  I c o u ld  h a v e  

;stood it, w o u ld  h a v e  g o n e  to  her.
Q u e s . H o w  fa r  d id  y o u  liv e  fro m  h e r ?
A n s . A b o u t  a  m ile  an d  a  h a lf fro m  m y  m o th e r ’s.
Q u e s . Y o u  w e re  w e ll e n o u g h  to  g o  to  th e  fu n e ra l?

A n s . Y e s ,  sir.
Q u es . Y o u  w e re  in  K ilm er d u r in g  th e  n in e  y e a r s .

A n s . Y e s ;  th re e  o r  fo u r  times- in a  y e a r . i o
Q u e s . D id n ’t g o  to  se e  y o u r  m o th e r  d u r in g  a n y  o f

th ese  t im e s ?
A n s . N o , s ir ;  n o t  w h ile  sh e  w a s in  th e  d o u b le  h o u se , 

o r  in th e  U n io n  s tr e e t  h o u se .
Q u e s . W h e n  d id  y o u  h a v e  a  r e c o n c ilia t io n ; it  w a s 

y o u r  m o th e r  s to p p e d  y o u  a n d  a sk e d  fo r  it?

A n s . Y e s ,  sir.
Q u e s . Y o u  sa y  y o u r  m o th e r  w a s  a lw a y s  a  s tu b b o rn  

w o m a n  ?
A n s . I sa id  y o u  c o u ld  n o t c h a n g e  h e r  m in d. 2Q
Q u e s . H o w . lo n g  d id  th a t  c o n tin u e ?
A n s . D u r in g  th e  last fiv e  y e a rs .
Q u e s . Y o u  h a d n ’t seen  h e r  fo r  n in e  y e a rs  b e fo r e  y o u  

m e t  a t th e  fu n e ra l ?
A n s . I h a d  seen  h e r  a t a  d is tan ce .
Q u e s . Y o u  h a d n ’t  sp o k e n  to  h e r ?
A n s . N o t  in  th e  n in e  y e a rs .
Q u e s . D id n ’t y o u  e v e r  t r y  to  c h a n g e  h e r  m in d  in  r e -

g a r d  to  a n y th in g ?
A n s . I d id  b e fo r e  th e  n in e  y e a rs , y e s ; I ta lk e d  to  m y  

m o th e r  a n d  b e g g e d  h e r  to  b e  frien d s.
Q u e s . S in c e  th e  n in e  y e a rs , d id  y o u  e v e r  t r y  to  

c h a n g e  h e r  m in d  w ith  r e g a r d  to  a n y th in g ?

A n s . N o , sir.
Q u e s . N o w , ca n  y o u  g iv e  a n y  p a rt ic u la r  m e n ta l c h a r -

a c te r is tic s  w h ic h  y o u r  m o th e r  h a d  d u r in g  th e  la s t  fiv e  

y e a r s  ?
A n s . I d o  n o t  u n d ersta n d .
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Q u e s . C a n  y o u  g iv e  a n y  m e n ta l p e c u lia r ity ?
A n s . I  n o tic e d  th a t  sh e  n e v e r  a sk e d  a b o u t  h e r  re la -

t iv e s ;  sh e  n e v e r  ta lk e d  a b o u t  b u sin e ss  to  m e.

Q u e s . S h e  h a d  n o t fo r  n in e  y e a rs  b e fo r e  th a t  tim e?
A n s . N o t  w h ile  I w a s n ’t g o in g  th ere .

Q u e s . T h e n  y o u  th in k  y o u r  m o th e r  wa,s m e n ta lly  u n -
b a la n c e d  b e c a u se  sh e  d id n ’t ta lk  to  y o u  a b o u t business, 
in  th e  la s t fiv e  y e a r s ?

IO A n s . N o , sir.

Q u e s . W e ll,  w h a t d o  y o u  p u t it o n ?
A n s . W e ll.

Q ues. B eca u se  she d id  n o t leav e  y o u  a ll th e p ro p erty  in? 
th e w ill?

A n s . N o , s i r ; b ecau se o f  v a r io u s  th in g s . I h a ve  n ever 
th o u g h t a n y th in g  a b o u t th a t;  I  n ever con cern ed  m y s e lf  
a b o u t it. I n e ver  asked  her a b o u t th at. I  to ld  m y  m other 
to  liv e  w e ll w h ile  she liv ed , to  use h er p ro p erty  up. I told, 
h er I d id  n o t w a n t h er to  sa v e  a d o lla r  fo r  me.

2q  Q u es. T h a t  w a s in  the last five y e a rs ?
A n s . Y e s , sir.

Q u es. D id  she u n d erstan d  th a t?
A n s . W e ll, she d id n ’t sa y  w h eth er she d id  o r not.
Q u es. D id  she m ake a n y  re p ly  ?
A n s . I do n o t rem em ber.

Q u es. W h a t  o th er p ecu liaritie s  d id  y o u  n o tice  a b o u t 
y o u r  m o th e r?

A n s . T h a t  she ta lk ed  a b o u t th in g s  th at I  th o u g h t w ere 
stran ge .

Q u es. W h a t  w e re  th e y ?

3°  A n s . O n e  th in g  she ta lk ed  ab o ut th ree y e a rs  a g o , w hen 
I  first th o u g h t she w a s  a c t in g  stran g e , an d  th o u g h t per-
haps she w a s  lo s in g  h er m in d , she sp oke ab o ut se e in g  m y 
A u n t  H a n n a h — she w a s  s ick  a t th e tim e, ly in g  in  bed. I  
m en tion ed  a b o u t m y  A u n t  H a n n a h , and she sa ys, “ I  see 
H a n n a h  com e in e v e ry  n ig h t, and she g o e s  o v e r  and o v e r  
an d  ’ rou n d  th e  b ed .”

Q u es. S h e  g o t  o v e r  th a t s ick n ess?
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A n s. S h e  d id n ’t g e t  w ell.
Q ues. S h e  g o t  ab o ut a g a in ?
A n s . Y e s , s ir ;  she g o t  ab o ut th e house.
Q ues. Y o u  d id  n o t h ear h er sa y  th a t a g a in ?  

A n s . N o .

L i z z i e  N i x o n , sw orn . IO

D ire ct exa m in atio n .

B y  J u d g e  T r e n c h a r d :

Q ues. M rs. N ix o n , y o u  are a  g ra n d d a u g h te r  o f  A n n a
H a rris  ?

A n s . Y e s ,  sir.
Q ues. W if e  o f  w h o m ?
A n s. H ir a m  N ix o n , Tr.

J 20
Q ues. A n d  liv e  in W h ig  L a n d , th is c o u n ty ?
A n s . Y e s , sir.
Q ues. A n d  y o u  are  h o w  o ld ?
A n s . T h ir ty - th r e e  yea rs.
Q ues. A n d  y o u  a re  th e d a u g h te r  o f  A n n a  D a r e ?
A n s . Y e s ,  sir.
Q ues. D id  y o u  v is it  A n n a  H a r r is  fre q u e n tly  in the last 

five y e a rs  ?
A n s . Y e s ,  sir.
Q ues. D id  y o u  v is it  h er a lo n g  ab o ut F e b ru a ry , 190 0 ? 
A n s . Y e s ,  sir.' 3°
Q ues. F re q u e n tly ?
A n s . W h e n e v e r  I  h ad  an  o p p o rtu n ity  I  a lw a y s  w en t.
Q ues. A t  th e  tim e th is  w ill  w a s  m ade, in  F e b ru a ry , 

1900, d id  y o u r  g ra n d m o th e r  k n o w  y o u  w h en  y o u  w e n t 

there to  v is it  h e r?
A n s . S h e  se e m e d  p le a se d  b u t  w o u ld  n e v e r  ca ll m e b y  

n am e.
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Q u e s . W o u ld  sh e  s p e a k ?
A n s . Y e s ,  s ir ;  sh e sa id  to  m e o n e  d a y , “ Is  A n n a  D a re  

d e a d  o r  is sh e  h o m e ? ”
Q u e s . W h e n  w a s  th a t?
A n s . In  th e  la st y e a r  an d  a h alf, I th in k .
Q u e s . H o w  n e a r  to  F e b r u a r y , 1900, w a s it?
A n s . W e ll,  it w a s in  th a t-w in te r ;  I d o  n o t ju s t  re m e m -

b e r  th e  d ate.
IO Q u e s . W h a t  d id  y o u  sa y  to  h e r  a b o u t  A n n a  D a r e ?

A n s . I said , “ G r a n d m o th e r, d o n ’t y o u  re m e m b e r 
a b o u t m o th e r ’s b e in g  h e r e ,”  a n d  sh e  sa y s, “ N o ;  A n n a  
D a r e  h as n e v e r  b e e n  h e re  to  see m e  sin ce  I ca n  re m e m -
b e r .”

Q u e s . D id  sh e  te ll y o u  a b o u t  a n y b o d y  e lse ?
A n s . N o , s ir ;  I sa id  to  h e r  th a t  w in te r , “ I t ’s to o  bad 

th a t  Id a  is g o in g  to  m o v e  a w a y ,”  an d  sh e  sa ys, “ W e ll, 
sh e n e v e r  co m e s  to  see m e a n y h o w ,”  an d  I sa ys, “ W h y , 
sh e  has b e e n  to  see y o u ,”  a n d  sh e  sa ys, “ S h e  d o n ’t co m e 
to  see m e .”

20
Q u e s . A n y t h in g  else  o n  th a t  to p ic ?
A n s . W e ll,  I ta lk e d  to  h e r  a w h ile  an d  sh e said , “ D id  

y o u  sa y  A n n a  D a r e  is d e a d ? ”  “ N o ,”  I said , “ sh e is 
h o m e ,”  an d  sh e sa ys, “ I t ’ s fu n n y  sh e n e v e r  co m e s  to  
se e  m e .”

Q u e s . D id  sh e  ta lk  to  y o u  a b o u t  a n y b o d y  e lse ?
A n s . S h e  sa id  W illia m  w a s  a w fu l m ad  a t her.
Q u e s . D id  sh e  e v e r  m a k e  a n y  r e fe re n c e  to  y o u r  h u s-

b a n d ?
A n s . O n e  d a y  w h e n  I w a s  th e re , I t o o k  h e r  so m e

3°  ca k e , sh e says, “ T h a t  is su ch  g o o d  c a k e ;  I d o n ’t  n e v er 
g e t  n o  c a k e  to  e a t,”  sh e  sa ys, “ y o u  c o u ld  a lw a y s  b a k e  
su ch  g o o d  c a k e ,”  an d  I to ld  h e r  I d id n ’t  th in k  I c o u ld  
b a k e  c a k e  v e r y  g o o d , b u t  sh e  to o k  so m e  o f th e  c a k e  o u t 
a n d  e a t it, a n d  th e n  a n o th e r  tim e  I  w a s  th e re , w h e n  I 
w a s g o in g  a w a y  sh e said , “ T e l l  y o u r  m an  to  c o m e  see 
m e ; b r in g  m e s o m e th in g .”

Q u e s . D id  sh e sa y  w h e th e r  o r  n o t  y o u r  h u sb a n d  had 
e v e r  b e e n  th e re  to  see h e r ?
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A n s. S h e  sa id  h e  h a d  n o t.
Q u e s . W h a t  w a s  th e  fa c t?
A n s . H e  h a d  b e e n  th e re  th re e  o r  fo u r  d iffe re n t tim es.
Q u e s . D id  sh e e v e r  m ista k e  y o u  fo r  a n y b o d y ?
A n s . W e ll,  I  w o u ld  g o  in an d  I d o n ’t th in k  sh e w o u ld  

k n o w  m e ; I w o u ld  a sk  “ G ra n d m a , do y o u  k n o w  m e ? ”
S h e  sa y s, “ N o , I d o  n o t, b u t I k n o w  y o u  a re  o n e  o f 
G o d ’s a n g e ls , o n e  o f G o d ’s b le sse d  w o m e n ; y o u  a re  o n e 
o f th e  b e st w o m e n  I e v e r  sa w  to  c o m e  an d  see m e .”  IO

Q u e s . W h e n  w a s th a t, as n e a r  as y o u  ca n  r e c a ll?
A n s . W e ll,  I  th in k  th a t  w a s fiv e  o r  s ix  w e e k s  b e fo re  

she d ie d ; s o m e th in g  lik e  th at.

Q u e s . E v e r  h e a r  h er  sa y  a n y th in g  in  r e sp e c t  to  h e r  
p a p ers a n d  m o n e y ?

A n s . W e ll,  o n e  d a y  w h e n  I w e n t th e re  sh e said  she 
had lo s t h e r  m o n e y , a n d  I said , “ G ra n d m a , h o w  m u ch  
h a ve  y o u  lo s t? ”  “ $ 1,2 0 0 ,”  sh e said. T h is  d a y  E m e lin e  
R o w a n d  w a s th ere and she says, “ G ra n d m a , y o u  d o n ’t 
k n o w  a th in g  y o u  a re  ta lk in g  a b o u t  to - n ig h t ;  y o u  
h a v e n ’t lo s t  y o u r  m o n e y  a t a ll,”  a n d  sh e  says, “ y es, I 20 
h a v e ; y e s , I  h a v e ,”  sh e sa ys, “ y o u  d o n ’t k n o w  a th in g  
y o u  a re  ta lk in g  a b o u t A u n t  A n n a ,”  a n d  th en  sh e sa ys 
to  m y  g ra n d m a , “ y o u  d o  in te n d  fo r  m e h a v e  so m e -
th in g , d o n ’t y o u ? ”

Q u e s . T h a t  is, M rs . R o w a n d  sa id  th a t?

A n s . Y e s ,  s i r ; a n d  sh e m a d e  a re p ly , “ I d o n ’t k n o w ;
I  d o n ’t k n o w .”.

Q u e s . D id  sh e re p e a t it o v e r  ju s t  as y o u  h a v e  said  it?
A n s . Y e s ,  s i r ; a n d  th e n  sh e sa ys to  m y  g ra n d m o th e r ,

I  am  to  h a v e  th e  sa y , a in  t I, A u n t  A n n a ,”  an d  m y  ^  
g r a n d m o th e r  m a d e  th e  re p ly , “ I  d o n ’t k n o w ; I  d o n ’t 
k n o w ,”  an d  th e n  sh e  tu rn e d  to  W illia m  F o x ,  M rs . 
R o w a n d  d id , a n d  says, “ y o u  k n o w  A n n a  D a r e  in te n d s 
ju s t  as so o n  as th e  b re a th  le a v e s  A u n t  A n n a ’s b o d y  to  
p u t th is  in  th e  la w y e r s ’ h a n d s a n d  g iv e  th e m  half, if 
n o t all, to  k e e p  y o u  a n d  M a g g ie  o u t o f  y o u r  p a y ,”  a n d  

I  says, “ E m m a  R o w a n d , th a t  is a  l ie ;  m y  m o th e r  h as
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n e v e r s a i d a n y s u c h  a t h i n g . ”   S h e s a i d t h a t s h e h a d, 

a n d I t o l d  h e r I c o u l d  n o t s t a n d t o  h e a r h e r t e ll s o m e -

t h i n g  a b o u t m y m o t h e r t h a t w a s n ’ t s o w h e n  I h a d s a w 

m y  m o t h e r w o r k  s o h a r d  t o  b r i n g  u s c h il d r e n  u p h o n e s t 

a n d  r e s p e c t a b l e .

Q u e s . W h e n  d i d t h i s l a s t i n c i d e n t h a p p e n  ?

A n s . I t h i n k  a b o u t f o u r o r fi v e w e e k s b e f o r e g r a n d -

m a’ s d e a t h .

i o Q u e s. I n y o u r j u d g m e n t, w a s y o u r g r a n d m o t h e r r a -

ti o n a l o r i r r a ti o n a l t h a t d a y ?

A n s . I d i d n o t t h i n k  s h e w a s r a t i o n a l ; s h e d i d n o t 

k n o w  m e.

Q u e s . D i d  s h e c a ll y o u  b y  s o m e o t h e r p e r s o n ’ s n a m e ?

A n s . N o , si r.

Q u e s . W h a t m a k e s y o u  s a y t h a t s h e d i d n o t k n o w  

y o u  ?

A n s . W e ll, s h e d i d n’ t c a ll m e b y  n a m e.

Q u e s . W h a t d i d s h e c a ll y o u ?

2 C  A n s . T h e  p r e t t i e s t g i r l s h e e v e r s a w ; I w a s G o d ’ s 

a n g e l.

Q u e s . D i d  y o u  a s k h e r i f s h e k n e w  y o u ?

A n s . Y e s , s i r ; s h e s a i d, “ y e s . ”   A n o t h e r t i m e I w a s 

t h e r e s h e s a i d, “ y o u  a r e o n e o f G o d ’ s a n g e l s ; o n e o f 

G o d ’ s b l e s s e d  w o m e n . ”

Q u e s . W e r e  y o u  p r e s e n t a t t h e r e a d i n g  o f t h e p a p e r 

a f t e r t h e f u n e r a l ?

A n s . I w a s.

Q u e s . B y  J u d g e H i t c h n e r ?

A n s . Y e s , si r.

3 °   Q u e s . W h a t d i d h e s a y i t w a s t h a t h e w a s r e a d i n g ?

A n s . S a i d  i t w a s t h e w ill o f t h e l a t e A n n a  H a r r i s .

W i t n e s s b e i n g  s h o w n  E x h i b i t A , f o r p r o p o n e n t, i s 

a s k e d :

Q u e s . S t a t e  w h e r e i n  t h i s d i f f e r s f r o m  t h e p a p e r r e a d 

b y  J u d g e H i t c h n e r ?
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A n s . W e ll,  th e  d a y  th a t  h e  re a d  it  h e  sa id  th a t  th e  
l io u s e  o n  B r o a d  stre e t  w a s  to  b e  W illia m  F o x ’s a n d  h is 
w ife , C h riss ie , a n d  sh e w a s  ca lle d  C h r iss ie  th re e  tim es.

Q u e s . D id  y o u  a n d  y o u r  m o th e r  h a v e  so m e  ta lk  w ith  
A n n a  H a r r is  w ith  r e sp e c t  to  th e  re la tio n s  w h ic h  W illia m  

F o x  h ad  fo r c e d  u p o n  h e r ?
A n s . Y e s , sir.
Q ues. Ju st state  w h a t it w a s ?
A n s . I sa w  m y m oth er w a s  a w fu lly  w o rrie d  a b o u t I0  

som eth in g, an d  I asked  her w h a t w a s  she w o r r y in g  about, 
and she said , “ M y  m o th er,”  and I  said , “ W h y , w h a t ab o ut 
her ?”  S h e  said , “ W h y , I h ear th at m y  m oth er com p lain s 
and I am  a fr a id  th ere  is so m eth in g  w r o n g ,”  and  I  says, 
“ W h y  d o n ’t y o u  a sk  g ra n d m a ? ”  and she says, “ I can n ot 

a sk .”  '

(U p o n  o b je ctio n  o f  M r. A c to n  th e a b o ve  co n v ersa tio n  

w a s o rd ered  str ick en  o u t.)

20
A n s. M y  m oth er and I w e n t to  g ra n d m o th e r ’s and I 

sa id , “ G ra n d m o th er, w e  h a v e  com e to  a sk  y o u  som e qu es-
tions to -d a y .”  T h is  w a s ab o ut fo u r  o r  five  w e ek s b e fo re  
g ra n d m o th e r  died. W h e n  I to ld  h er I had  com e to  ask  
her som e q u estion s and  w o u ld  lik e  h er to  ta lk , she said  
“ a y ,”  and  loo ked  at m e, and I sa y s  “ I h a v e  com e to  ask  
y o u  som e q u estion s and  I w o u ld  lik e  fo r  y o u  to  ta lk ,”  and  
I then asked  h er i f  W illia m  F o x  h ad  been h a v in g  a n y -
th in g  to  do w ith  her, and she m ad e th e rep ly  “ Y e s ,  he h a s ; 
yes, he h a s t h e n  I asked  h er i f  she th o u g h t it w a s  a n y -
th in g  lik e th e b ad  d iso rd er, and  she sa ys, “ O h , I g u e ss 3°  
not, n o th in g  lik e  th a t,”  an d  she b eg a n  to  w r in g  her han ds 
and pull at her cloth es, an d  b eg s m e to  do so m eth in g  fo r  
her. M a g g ie  cam e in then to  g iv e  her m edicin e. S h e  
seem ed to  g o  o ff  in to  a sleep or s tu p o r ; she w o u ld n ’t sa y  

a n y th in g  to  m e.
Q ues. W e ll, d id  she ev er at o th er tim es co m p lain  o f  h er 

tre a tm en t ?

7
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A n s . Y e s ,  s ir ;  one d a y  in D ecem b er I w a s th ere with' 
m y  h u sban d  and  she b e g g e d  u s to  tak e  her a w a y  in the 
c a rria g e .

Q u es. W e ll, d id  she sa y  a n y th in g  a b o u t h a v in g  m en 
co m in g  th e re ?

A n s . S h e  sa id  to  m y  h u sban d, “ I w ish  y o u  w o u ld  have 
th ree o r  fo u r  m en com e in  and  sq u are  up m y  business 
w h ile  I liv e .”  . A n d  I m ad e th e rep ly, “ G ran d m a, I 
w o u ld n ’t  k n o w  w h o  to  g e t .”

Q ues. W e ll,  at th a t tim e d id  y o u  th in k  she w a s  rational, 
o r irra tio n a l?

A n s . S h e  d id n ’t call m e b y  n am e o r m y  husband.
Q u es. A n s w e r  m y  q u estio n ?
A n s . I do  n o t th in k  she had  her m ind.

C ro ss-ex a m in a tio n .

B y  M r. A c t o n :

2 0  Q u es. D o  y o u  reca ll a n y  d a y  in  F e b ru a ry , 1900, when: 
y o u  v is ite d  y o u r  g ra n d m o th e r?

A n s . I t  w a s  in F e b ru a ry .
Q u es. W il l  y o u  g iv e  th e d a te ?
A n s . I k n o w  it  w a s  in  F e b ru a ry .
Q u es. H o w  do y o u  k n o w  it w a s  in  F e b r u a r y ?
A n s . I  k n o w  I w e n t th ere  in  F e b ru a ry .
Q u es. W e r e  y o u  th ere  in  J a n u a ry ?
A n s . I  d o n ’t k n o w .
Q u es. W e r e  y o u  th e re  in  D e cem b er?

30 A n s . I w a s  th ere ju s t  b e fo re  C h ristm a s.
Q u es. W e r e  y o u  th ere  in  N o v e m b e r?
A n s . I  d o n ’t k n o w .
Q u es. W e r e  y o u  th ere  in  O c to b e r?
A ns., I  w a s  th ere  in  the fa l l ;  I  d o n ’t  k n o w  w h eth er it 

w a s  O cto b e r  o r  not.
Q u es. D o  .you  k n o w  w h e th e r  y o u  w e re  th ere  in  Sep -

tem b er ?



5 i

A n s. I t h i n k s o ; w h e n w e w e n t d o w n t o t h e s t o r e w i t h  

. b u t t e r I o f t e n  w e n t t h e r e.

Q u e s. W e r e y o u  t h e r e i n M a r c h ?

A n s. Y e s , si r.

Q u e s. W h a t m a k e s y o u  k n o w  i t ?

A n s. I t w a s j u s t b e f o r e m y si s t e r m o v e d a w a y .

Q u e s. H o w  l o n g  b e f o r e y o u r si s t e r m o v e d a w a y ?

A n s. A b o u t t w o  w e e k s.

Q u e s. W e r e y o u  t h e r e i n A p r il ?  1 0

A n s. I t h i n k I w a s.

Q u e s. W h a t m a k e s y o u  t h i n k s o ?

A n s. B e c a u s e m y si s t e r h a d m o v e d a w a y.

Q u e s. W e r e y o u  t h e r e i n M a y ?

A n s. I d o n’ t k n o w .

Q u e s. W e r e  y o u t h e r e i n J u n e ?

A n s. I c a n n o t s a y.

Q u e s. D i d  y o u  e v e r c a s u a ll y m e e t y o u r si s t e r t h e r e a t 

a n y  o f t h e s e ti m e s ?

A n s . I d o n o t t h i n k I e v e r m e t m y si s t e r t h e r e.

Q u e s. D i d  y o u  e v e r m e e t y o u r m o t h e r c a s u a ll y o n t h e 

o c c a si o n o f a n y o f t h e s e v i s i t s ?

A n s . N o , si r.

Q u e s. D i d  y o u  e v e r m e e t y o u r f a t h e r o n a n y o f t h e s e 

► o c c a si o n s ?

A n s. N o , si r.

Q u e s. C a n  y o u m e n ti o n a n y o n e y o u  m e t t h e r e o n a n y 

■ of t h e s e o c c a si o n s ?

A n s. E m a li n e R o w a n d .

Q u e s. O n  a ll t h e s e o c c a si o n s y o u  n e v e r m e t o n e o f 

y o u r f a m il y o r a n y o n e el s e ? 3 0

A n s. Y e s ; I m e t M r s. B a t e s.

Q u e s. W h e n  w a s t h a t ; h o w  m a n y y e a r s a g o ?

A n s. T w o  y e a r s a g o ; a l s o D r. R o g e r s .

Q u e s. W h o  e l s e ?

A n s . A n n i e D u n h a m  a n d W e s l e y  D u n h a m .

Q u e s. H o w  l o n g a g o h a s t h a t b e e n ?

A n s. T h r e e o r f o u r y e a r s ; I c a n n o t s a y e x a c tl y .
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Q u es. T h e r e  w a s  a tim e w h en  y o u  d id  n o t v is it  y o u r 
g ra n d m o th e r  fo r  a  p eriod  o f  n ine y e a rs ?

A n s . I th in k  it w a s  a ll o f  th a t lon g.
Q u es. N o w , y o u  sa y  y o u  to o k  h er som e cake once and 

she said  “ th is is g o o d  c a k e ; I  d o n ’t  g e t  g o o d  ca ke  to  eat 

o f t e n ;”  th a t w a s  g o o d  ca k e?
A n s . W e ll,  it  w a s  r ig h t  g o o d .
Q u es. S h e  k n e w  w h a t to  do w ith  it ?

IO A n s . S h e  p u t it  in  h er m outh.
Q u e s . A n d  y o u  d id n ’t  th in k  th e  c a k e  w a s  v e r y  g o o d ? ’

A n s . W e ll ,  I  m a d e  th a t  r e m a rk .
Q u e s . W e ll,  y o u  m a d e  so m e  se lf d e p r e c ia to r y  r e -

m a rk s  a b o u t  th e  c a k e ?
A n s . W e ll,  I sa id  I d id n ’t  k n o w  it w a s  so  g o o d .
Q u e s . N o w , a fte r  th is  o c c a s io n , fo u r  o r  fiv e  w e e k s  

b e fo r e  y o u r  g r a n d m o th e r ’s d ea th , th a t  y o u  w e n t  to  see 
h e r  a n d  a sk e d  h e r  a b o u t  h e r  re la tio n s  w ith  M r. F o x ,  

sh e w a s  n e v e r  o u t o f b e d ?
A n s . N o , s ir ;  th is  w a s h e r  d e a th  sick n ess.

Id a  M. Sc o t t , recalled for 

Direct examination.

B y  J u d g e  T r e n c h a r d :

Q u e s . M rs . S c o tt ,  w o n ’t  y o u  te ll th e  C o u r t  w h a t  y o u  

3°  k n o w  a b o u t  M rs . H a r r is ’s e y e s ig h t?
A n s . W e ll,  I d o n ’t th in k  h e r  e y e s ig h t  w a s  so  p o o r ;  

sh e d id  n o t  w e a r  g la ss e s  a ro u n d  th e  h o u s e ;  so m e tim e s  

sh e  w o r e  th em , so m e tim e s  n o t.

T h e  h e a r in g  a t th is  p o in t  a d jo u r n e d  to  O c to b e r  24,, 

19 0 1, a t  S a le m , N . J.
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S a l e m , N . J., O cto b er 24th, 19 0 1.

B y  J u d g e  T r e n c h a r d : I f  th e  C o u r t  p lea se , I h e re  a sk  
th a t th e  p r o p o n e n t  p r o d u c e  th e  b a n k  b o o k  o f M rs . 
H a rris , a ll r e tu r n e d  a n d  c a n c e lle d  c h e c k s  a n d  a n y  se c u r i-
ties w h ic h  sh e m a y  h a v e  le ft  in  th e  w a y  o f p r o m is s o ry  
n otes, d u e  b ills  o r  m o r tg a g e s , o r  o th e r  e v id e n c e s  o f 

d eb t in th e ir  c o n tro l.

B y  M r. A c t o n :  I w o u ld  lik e  to  h a v e  so m e  re a so n  

fo r th e  p ro d u c tio n .

B y  J u d g e  T r e n c h a r d : I am  u n a b le  to  sp e c ify  u n til I 

see th e  p a p ers.

T h e  C o u r t :  I th in k  it p r o p e r  th a t  th e se  p a p e rs  b e  
p r o d u c e d ; y o u  m a y  m a k e  se a rc h  fo r  an d  p r o d u c e  th e m  

at th e  n e x t  h e a rin g .

M r s . Id a  S c o t t , recalled for

D ir e c t  e x a m in a tio n .

B y  J u d g e  T r e n c h a r d :

Q u e s . Y o u  te stifie d  in  th is  ca se  a t th e  la s t h e a r in g ?

A n s . Y e s ,  sir.
Q u e s . D o  y o u  re m e m b e r  w h e th e r  M rs. H a r r is  e v e r  3°  

m ad e a n y  sta te m e n t to  y o u  in  r e g a r d  to  W illia m  F o x ’s 

sta te  o f m in d ?
A n s . Y e s ,  s ir ;  sh e  u sed  to  sen d  fo r  m e an d  sh e  w o u ld  

say  sh e d id n ’ t k n o w  w h a t to  d o  w ith  W ill ia m ; she 
th o u g h t  h e w a s lo s in g  h is m ind'; sh e said  h e  u sed  to  h a v e  
m ad sp e lls ; sh e  sa id  h e  h a d  b r o k e n  u p  o n e  o f h e r  ch a irs .

Q u e s . S h e  sa id  th a t, sa id  th a t  W ill ia m  F o x  h ad  

b r o k e n  u p  o n e  o f h e r  c h a irs ?
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A n s . Y e s ,  sir.

Q u e s . W h a t  e lse  d id  sh e s a y ?

A n s . S a id  h e  h a d  to r n  th e  b u tto n s  a ll o ff  h is vest, 
a n d  w h e n  he ca m e in  th e  ro o m  h e sh o w e d  m e h is v e st 
a n d  th e  b u tto n s  w e re  a ll o ff.

Q u e s . W h a t  ro o m  d id  M rs. H a r r is  o c c u p y ?
A n s . T h e  m id d le  ro o m .

Q u e s . I n  w h a t c o n d ito n  w e re  th e  sh u tte rs  a t th e  w in - 
i o  d o w s o f th a t  r o o m ?

A n s . O n e  o f th e m  h ad  b e e n  c lo se d  e v e r  s in ce  th e  w ill 
w a s  m a d e ; it  w a s k e p t  c lo se d  as lo n g  as sh e  l iv e d ; w h en  
I  w e n t  b y  it  w a s  a lw a y s  c lo sed .

C ro s s -e x a m in a tio n .

B y  M r. A c t o n :

Q u e s . W h e n  w a s it, m ad a m , th a t  sh e  to ld  y o u  W il-  
liam  F o x  w a s c r a z y ?

A n s . T h e  w in te r  th e  w ill w a s  m ad e.

Q u e s . T h a t  is as n e a r  as y o u  ca n  c o m e  to  it  ?

A n s . I t  w a s d u r in g  th e  w in te r  I  m o v e d  fro m  th ere .

M r. A c t o n :  T h a t  w ill d o , m ad am .

Jo n a t h a n  G. Br o o k s , sworn.

3 C ro s s -e x a m in a tio n .

B y  J u d g e  T r e n c h a r d :

Q u e s . M r. B r o o k s , y o u  re s id e  w h e r e ?
A n s . E lm e r.

Q u e s . Y o u  w e re  fo r m e r ly  a  m a y o r  o f th e  to w n , I  b e -
lie v e  ?
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A n s . Y e s , si r.

Q u e s. Y o u  h a v e li v e d  t h e r e h o w  l o n g ?

A n s . N i n e t e e n  y e a r s , t h e 1 5 t h  o f O c t o b e r .

Q u e s. D i d  y o u  k n o w  A n n a  H a r r i s i n h e r .lif e ti m e ?

A n s . Y e s , si r.

Q u e s. H o w  n e a r t o h e r d i d y o u  li v e ?

■ A n s . W e ll, I t h i n k o u r * h o u s e s a r e fif t e e n f e e t a p a r t, 

a b o u t t h a t.

Q u e s. Y o u  a r e a n e x t - d o o r n e i g h b o r o f A n n a  H a r r i s ?

A n s. Y e s , si r.

Q u e s. D i d  y o u  s e e A n n a  H a r r i s f r e q u e n tl y ?

A n s. W e ll, I d i d u p t o a y e a r o r s o b e f o r e s h e d i e d.

Q u e s. W e ll, f r o m  y o u r o b s e r v a ti o n , w h a t w o u l d  y o u 

s a y w a s t h e c o n d i ti o n o f h e r, p h y s i c a ll y , f o r f o u r y e a r s 

b e f o r e h e r d e a t h ?

A n s. S h e w a s a s i c k w o m a n ; I s h o u l d s a y s h e w a s 

si c k.

Q u e s. C o n fi n e d t o t h e h o u s e p r e t t y g e n e r a ll y ?

A n s. W e ll, s h e w a s f o r t w o  y e a r s ; I d o n o t t h i n k I h a d 

s e e n h e r i n t h e y a r d  f o r t w o  y e a r s. 2 0

Q u e s. W h a t r o o m  d i d s h e o c c u p y ?

A n s . T h e m i d d l e r o o m ; I s u p p o s e i t w a s t h e s i t ti n g 

r o o m ; t h e p a rl o r w a s t h e f r o n t r o o m , t h e k i t c h e n w a s t h e 

r e a r r o o m .

Q u e s. W e r e t h e r e a n y s h u t t e r s o n t h e r o o m  w h e r e s h e 

li v e d ?

A n s . T h e r e w e r e o n t h e si d e w h e r e I li v e d  o n ; I d o n o t 

k n o w  a b o u t t h e o t h e r si d e.

Q u e s. H o w  w e r e t h e y k e p t ?

A n s . W e ll, f o r t h e l a s t y e a r a n d a h a l f t h e y h a v e b e e n 3 0 

cl o s e d t o w a r d  w h e r e I li v e.

Q u e s. D o  y o u  k n o w  t h e o c c a si o n f o r t h e i r b e i n g k e p t 

s h u t ?

A n s . I d o n o t.

Q u e s. D i d  y o u  g o  t o s e e M r s. H a r r i s a t ti m e s ?

A n s . I h a v e b e e n t h e r e t h r e e ti m e s si n c e s h e li v e d i n 

t h e h o u s e.
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Q ues. W h e n  w a s it y o u  w e re  there, as n ear as y o u  can 
s a y ?

A n s . I w a s  th ere  th is last w in te r  a  y e a r  a g o ;  it w ou ld  
be ab o ut D ecem b er o r J a n u a ry .

Q u es. W e ll, n o w , tell w h a t tra n sp ired  betw een  y o u  and 
M rs. H a r r is  on each  o f  th ese v is its , M r. B r o o k s ?

A n s . W e ll, she sent fo r  m e one d a y ;  it w a s the first 
tim e I w e n t in th e r e ; she cla im ed  she w a s  p o or and need- 

j  ed som e m o n e y ; she said  she w a s  ju s t  ab o u t o u t;  she said 
she w a s  s ick  an d  h ad  no w a y  to  g e t  o u t an d  g e t  a n y , and 
sa id  she w a n ted  m e to  g e t  h er som e. I ta lk ed  w ith  M r. 
L a s h le y  ab o u t it, and he sa id  th at th ere w a s  m on ey due 
in th e A s so c ia tio n  and sa id  she co u ld  h a v e  th a t at an y 
tim e.

Q u es. D id  she sa y  she h ad  en o u g h  to  ea t?
A n s . S h e  stated  she w a s  h u n g ry , had  n o th in g  to  ea t; 

sh e w a n ted  som e one to  ta k e  care  o f  h e r ;  she w a n ted  to 
k n o w  i f  I w o u ld n ’t h u n t h er up a nurse. I sa id  I w o u ld  
lo o k  fo r  one. S h e  said  I w o u ld  be w e ll p a id  fo r  it. I 

20 w e n t o u t and  loo ked  aro u n d  and  fo u n d  M rs. W illia m  
D u n h am . S h e  w a s th ere fo r  tw o  w eeks, I th in k  about 
tw o  w eeks, i f  I rem em ber. S h e  said  she h a d n ’t n ob od y 
to  tak e  care  o f  her, and  I asked  th e housekeep er i f  there 
w a s  a n y th in g  to  eat in  the house. S h e  sa id  “ y e s ;”  said 
M rs. H a r r is  w a n ted  chicken . I to ld  h er to  k ill h er one a 
d ay . I th in k  she had  p len ty  to  eat a fte r  th at.

Q u es. D id  she e v er  co m p lain  to  y o u  on o th er occasion s 

o f  n o t h a v in g  en o u g h  to  ea t ?
A n s . I th in k  b u t once.

30 Q u es. W e ll, w h a t w e re  th e fa cts , so fa r  as y o u  k n o w ?
A n s . I th in k  she had  en o u g h  to  e a t; th e  b u tch er w a g -

ons, b a k er w a g o n s  and g ro c e r s ’ w a g o n s  stopped there 
e v e ry  d ay . I suppose she had  en o u g h  to  e a t ; I  sa w  them  

g e t  s tu ff fro m  th e  w a g o n s.
Q u es. W h a t  else tra n sp ired  on  a n y  o f  th ese v is its  to 

M rs . H a r r is  ?
A n s . I  do n o t k n o w  as a n y th in g  th a t I  rem em b er now .
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Q ues. D id  y o u  e v er  h ear h er sa y  a n y th in g  ab o ut b u rn -
in g  up th e  h o u se?

A n s . W e ll, i f  y o u  w a n t to  k n o w  w h a t I done, I  w e n t in 
th e r e ; I ca lled  M r. L a d d , he w e n t w ith  m e, w e  fo u n d  M rs. 
H a rris  there.

Q ues. S ta te  w h a t tran sp ired  th ere  in  h er p resen ce?
A n s . W e ll, w h en  I g o t  th ere  e v e ry th in g  w a s  quiet. S h e  

said  M r. F o x  w a s t r y in g  to  b u rn  th e h ouse d ow n . F o x  
had g on e to  b e d ; the h ousekeep er w a s  up. T h e  house- IQ 
keeper sa id  M r. F o x  had  pou red  som e o il on th e fire— it 
w as lo w — to f ix  i t ; it b low ed  th e lid  o ff  th e s t o v e ; she 
th o u g h t th e y  w e re  t r y in g  to  bu rn  her out.

Q ues. W h e n  y o u  re fe r  to  the h ousekeep er, y o u  m ean 
w h om  ?

A n s. I m ean M a g g ie  F o x ;  I th in k  th e y  ca lled  h er th at.
Q ues. D id  she ev er sa y  a n y th in g  to  y o u  a b o u t b e in g  

her g u a rd ia n  ?

A n s . S h e  did.
Q ues. W h a t  w a s  it?

A n s . S h e  said  she w a n ted  m e to  com e in, see th a t she 20 
had en o u g h  to  eat— be h er g u a rd ia n .

Q ues. M r. B ro o k s , sp e a k in g  n o w  o f  these tw o  v is its  
w hich  o ccu rred  w in te r  b e fo re  last, at th at tim e do  y o u  
th in k  M rs. H a r r is  w a s  ratio n a l o r irra tio n a l ?

A n s . W e ll, I  th in k  th ere w e re  tim es w h en  she w a s and 
there w e re  tim es w h en  she w a s  not, o r a t least I th o u g h t 
she w a sn ’t ;  I d o n ’t k n o w  m u ch  ab o ut insan e people. '

C ro ss-exa m in atio n .

B y  M r. A c t o n :
3o

Q ues. M r. B ro o k s, y o u  are  n o w  in th e real estate  b u si-
n ess so m ew h at, are  y o u  n o t?

A n s . Y e s , sir.

Q ues. Y o u  ren t houses, co llect ren ts?
A n s . Y e s , sir.

8
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Q u es. A n d  th a t is w h a t  she m ean t w h en  she w an ted  

y o u  to  be g u a rd ia n  ?
A n s . S h e  d id n ’t  sa y  a n y th in g  a b o u t rent.
Q u es. S h e  h ad  sp oken  to  y o u  a b o u t h er h ouses and th e  

d ifficu lty  she h ad  c o lle c tin g  th e ren ts?
A n s . W e ll,  n o w , I  d o n ’t  th in k  w e  ev er h ad  a n y  con-

v e rsa tio n  a b o u t rents.

E . C . HiTCHNER, sworn.

D ire c t  exa m in atio n .

B y  J u d g e  T r e n c h a r d :

Q u e s . Y o u r  fu ll n a m e  is w h a t?
A n s . E v e r it t  C a ss ilo  H itc h n e r .
Q u e s . Y o u  liv e  w h e r e ?

20 A n s . E lm e r , N . J.
Q u e s . H o w  lo n g  h a v e  y o u  liv e d  th e r e ?

A n s . T h ir ty -n in e  y e a rs .
Q u e s . U n t il  r e c e n tly  y o u  w e re  in  th e  m ilk  b u sin ess , 

r e ta il in g  m ilk ?
A n s . Y e s ,  sir.
Q u e s . Y o u  se rv e d  M rs . H a r r is  w ith  m ilk ?

A n s . I  d id .
Q u e s . D u r in g  th e  th r e e  o r  fo u r  y e a rs  p r e c e d in g  h er 

d e a th , d id  y o u  d o  th a t  ?
30 A n s . I d o  n o t k n o w ; I  su p p o se  fo r  fiv e  y e a r s ; I  w o n ’t  

b e  p o s i t iv e ; I c a n ’t  b e  p o s it iv e  w ith o u t  th e  b o o k .
Q u e s . Y o u  sa w  M rs. H a r r is  fr e q u e n tly  th e n  d u r in g  

th e  th r e e  y e a rs  p r e c e d in g  h e r  d e a th  ?

A n s . I  did.
Q u e s . T a lk  w ith  h e r ?
A n s . Y e s ,  sir.
Q u e s . S o  fa r  as y o u  o b se rv e d , w h a t  w a s  h e r  p h y sica l 

c o n d it io n ; w a s  sh e  a s ic k  o r  w e ll w o m a n  ?
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A n s . W e ll,  fo r  th e  la s t y e a r  o r  so, th re e  o r  fo u r  y e a rs , 
rshe w a s n o t w e l l ; I d o n ’ t r e m e m b e r  h e a r in g  h e r  c o m -
p lain  as m u c h  a t first  as a fte rw a rd .

Q u e s . S h e  o c c u p ie d  th e  m id d le  r o o m ?
A n s . W h e r e  sh e liv e d  la s t?
Q u e s . Y e s .
A n s . W e ll,  I  c o u ld n ’t sa y  a b o u t  t h a t ;  I h a v e  sa w  h e r  

th ere  an d  in th e  b a c k  r o o m ; sh e  s le p t in  th e  m id d le  
r o o m ; I d o  n o t k n o w  h o w  lo n g  th e y  liv e d  t h e r e ; I  se rv e d  IO 
them  w ith  m ilk  b e fo r e  th e y  w e n t  in  th a t  h o u se .

Q u e s . D id  y o u  o fte n  m e e t M rs . H a r r is  w h e n  y o u  
w e n t to  se rv e  m i lk ; I b e lie v e  y o u  said  y o u  d id  ?

A n s . Y e s ;  in g o o d  w e a th e r .
Q u e s . D id  sh e e v e r  ca ll to  y o u  to  c o m e  in to  th e  

h o u se  ?
A n s . S h e  did.
Q u e s . J u st s ta te  w h a t  tra n s p ire d ?
A n s . S h e  h as ca lle d  m e in  m o r e  th a n  o n ce.
Q u e s . S ta te  w h a t  tra n s p ire d  e v e r y  tim e  y o u  w e n t  in ? 2Q
A n s . I  c o u ld n ’t p o s s ib ly  d o  th a t ;  sh e  w o u ld  a sk  m e 

to  co m e  in  a t d iffe re n t tim e s an d  fo r  d iffe re n t p u r p o s e s ; 
she w o u ld  w a n t to  te ll m e a b o u t  h e r  tro u b le s  a n d  to  
p a y  m e.

Q u e s . Y o u  re m e m b e r  a n y  o f th e se  th in g s  th a t  sh e  
to ld ?

A n s . Y e s ;  I  re m e m b e r  o n e ;  I  h a v e  tr ie d  to  c o lle c t  
th e b i l ls ; sh e w o u ld  sa y  sh e  c o u ld n ’t  g e t  h e r  r e n t s ; o n e  
tim e I re m e m b e r  m o r e  d is t in c t ly  th a n  a n y  o th e r  tim e,
I  w as ca lle d  in  in  th e  m o r n in g  a b o u t  h a lf p a st fiv e  o r  
q u a rte r  to  s i x ; I  c a n n o t sa y  w h e n  th a t  w a s. 3°

B y  th e  C o u r t :

Q u e s . W h a t  y e a r  w a s it  ?

A n s . A s  n e a r  as I  can  te ll a b o u t  tw o  y e a r s ;  I  ca n n o t 
tell e x a c t ly ; I  le ft  h o m e  a t fiv e  o ’c lo c k  w ith  th e  m ilk
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w a g o n , a n d  it  w a s b e fo r e  t h o r o u g h  d a y lig h t  w h e n  I g o t  

t h e r e ; it w a s  g e t t in g  lig h t.

B y  J u d g e  T r e n c h a r d :

Q u e s . W e ll,  n o w , th e n  w h a t h a p p e n e d ?
A n s . S h e  c a lle d  m e in  an d  to ld  m e th a t  B ill  w a s t r y in g  

to  b u rn  h e r  u p ; w e ll, o f co u rse , I  w e n t  i n ; I d id n ’t g e n - 
j q  e ra lly  g o  in  w h en  she ca lled  m e ; th e  room  w a s  d ark , a dim  

l ig h t  b u r n in g ;  sh e said , “ H e  h as h a d  th e  to p  o ff th e 
s to v e ;  h e  h as b e e n  th r o w in g  fire  a ro u n d  th e  r o o m .”  I 
lo o k e d  a ro u n d  fo r  f ir e ;  c o u ld n ’t see a n y . I sm elled  to  
see if  th e re  w a s a n y  sm ell o f s m o k e  in  th e  r o o m ; I  s tru ck  
a  m a tc h  a n d  lo o k e d  fo r  tra c e s  o f f ir e ;  I  c o u ld n ’t find 
n o n d ; I a sk e d  B i l l ’ s w ife  w h e r e  h e  w a s  a n d  I  believe: 
sh e sa id  h e  h a d  g o n e  to  b ed , I  am  n o t  p o s it iv e . I  w e n t 
o u t, to ld  h e r  I c o u ld n ’t see a n y th in g  w r o n g ; I th e n  w en t 

a n d  c a lle d  M r. B r o o k s .
Q u e s . D id  y o u  re tu rn  to  th e  h o u s e  a fte r  c a llin g  M r. 

20 B r o o k s ?
A n s . I d id n ’t, n o ;  I w a s  in  a  h u rry .
Q u e s . W e ll,  in  y o u r  ju d g m e n t , w a s  M rs. H a r r is  

ra tio n a l o r  ir r a tio n a l?
A n s . A t  th a t  t im e ?
Q u e s . Y e s .
A n s . I w o u ld n ’t th in k  a p e rso n  w h o  m a d e  statem ents, 

lik e  th a t  w a s  r i g h t ; h e r  m in d  w a s  g o n e  a t th a t  t im e ; at 

o th e r  tim e s I d o  n o t  k n o w  w h a t  it  w as.
Q u e s . M r. H itc h n e r , I  b e lie v e  th a t  y o u  sa id  th a t  y o u  

3 °  d id n ’t  g e n e r a lly  g o  in  w h e n  sh e c a lle d  y o u ?

A n s . I  d id  n o t.
Q u e s . W h y  n o t?
A n s . I  d id n ’t  c a re  to  h e a r  th e  c o n v e r s a tio n  I  g e n e r -

a lly  h e a rd  w h e n  I w e n t  in th e re .
Q u e s . S h e  e v e r  sa y  .a n y th in g  to  y o u  a b o u t  F o x 's  

m e n ta l c o n d itio n ?
A n s . S h e  d id n ’t  to  th e  b e s t  o f m y  k n o w le d g e .
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C r o s s-e x a m in a tio n .

B y  M r. A c t o n :

Q u e s . S h e  u su a lly  p a id  y o u  y o u r  m ilk  b ills ?
A n s . W e ll,  n o w , M r. A c to n , y o u  m ea n  sh e g e n e r a lly  

p aid  w h e n  a n y o n e  p a id ?
Q u e s . Y e s .
A n s . U p  to  w ith in  a  y e a r  o f h e r  d eath . IO
Q u e s . S h e  k e p t  an a c c o u n t  o f y o u r  m ilk  ?

A n s . N o ;  I th in k  n o t.
Q u e s . S h e  to o k  y o u r  s ta te m e n t?
A n s . Y e s  ; sh e p a id  e v e r y  w e e k .
Q u e s . D id  y o u  m a k e  c h a n g e  w ith  h e r ?

A n s . Y e s ,  sir.
Q u e s . C o u n t  th e  m o n e y  o v e r ?
A n s . I re a lly  co u ld n ’t s a y ;  th e last y e a r, I suppose, 

p rob ab ly, F o x ’s w ife  paid  a ll th e tim e. I  stopped in  to  
ask h er ab o ut .the p a y  a t d ifferen t tim es. 2Q

Q ues. T h a t  is, w h en  she w a s  co m p la in in g  ab o ut n o t 
g e tt in g  th e  ren ts fro m  h er h o u ses?

A n s . Y e s ,  sir.
Q ues. S h e  o w n s som e h ouses in E lm e r  ?
A n s . Y e s ,  s ir ;  th ree  little  houses.

B y  J u d g e  T r e n c h a r d :

Q ues. W h e n  d id  y o u  q u it se rv in g  h e r?
A n s . I d o n ’t  k n o w ; p ro b ab ly  in  M a rc h  o r A p r i l ;  I  

co u ld n ’t sa y . 3°
Q u es. M a rc h  o r  A p r i l  o f  th is y e a r  ?

A n s . Y e s ,  sir.
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M r s . E r m^r  D u n h a m , sworn.

D ire c t  exa m in atio n .

B y  J u d g e  T r e n c h a r d :

Q ues. M rs . D u n h am , y o u  liv e  w h e re ?

A n s . I  liv e  b etw een  M o n ro e v ille  and E lm e r, 
i o  Q u es. W ill  y o u  tell us y o u r  first n a m e?

A n s . R o se  E . D u n h am .

Q ues. A r e  y o u  in a n y w ise  related  to  A n n a  H a r r is ?
A n s . N o , sir.

. Q ues. Y o u  k n e w  her in her life tim e ?
A n s . Y e s , s ir ;  liv ed  n e ig h b o rs  to  her.

Q u es. W h a t  k in d  o f  a  w o m an  w a s  M rs. H a rris , as to 
tem p er ?

A n s . S h e  w a s  th e m ost d evilish , c o n tra ry  w o m an  yo u  
• e v er  kn ew .

20 Q u es. D id  y o u  e v er  n o tice  a n y th in g  lik e h y ste ria  about 
her ?

A n s . Y e s , I  g u e ss so ; she cam e to  v is it  o u r  h ouse about 
th ree  o r fo u r  y e a rs  a g o . M rs. R o w a n d , M r. P o x ’s w ife , 
W illia m  F o x  h im self, w e re  w ith  her. S h e  w e n t o ff into 
som e k in d  o f  a  spell. Y o u  w o u ld  h a ve  th o u g h t she w as 
g o in g  to  d ie in an in stan t, b u t a fte r  th a t w a s  o ver, in  about 
five m in u tes, she co u ld  ta lk  as g o o d  as a n y  o f  us.

Q u es. D id  y o u  ev er see h er h a v e  th ese spells at a n y  
o th er tim e ?

A n s . Y e s , s ir ;  o n  th e fa rm , b e fo re  she trad ed  w ith  
3°  J o n ty  B ro o k s.

Q u es. Y o u  w e re  ca lled  in  on  th is o cca sio n ?
A n s . Y e s , s ir ;  esp ecia lly  w h en  W illia m  F o x  had  one 

o f  h is c r a z y  spells she w o u ld  a lw a y s  ca ll fo r  me.
Q u es. W e ll, w h a t k in d  o f  e y e s ig h t h ad  M rs. H a r r is ?
A n s . I n e v er sa w  h er u se g lasses.
Q u es. C o u ld  she see w ith o u t g la ss e s?
A n s . I  s a w  h er m a k in g  W illia m  F o x ’s b a b y ’s o u tin g
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flannel dresses the last tim e I w a s there, ab o u t th ree y e a rs  
ago.

Q ues. W a s  she se w in g  these dresses fo r  the b a b y  w ith -
out g la sse s?

A n s . Y e s , s ir ;  w ith o u t g lasses.
Q ues. H o w  o ld  w a s  F o x ’s b ab y, th en ?
A n s . S h e  w a s m a k in g  sh o rt dresses fo r  the baby.
Q ues. T h a t  w o u ld  m ake th e b a b y  h o w  o ld  ?
A n s . W e ll, it w a s  th ree  y e a rs  o ld . I0
Q ues. D id  y o u  e v er  see a n y  p ecu liar a ctio n s on  th e p art 

o f  M rs. H a r r is ?
A n s . Y e s , sir.

Q ues. T e ll  m e w h a t th e y  w e re ?
A n s . S h e  run  m e w ith  a  re v o lv e r  a ll d ay .

B y  th e C o u r t :

Q ues. R u n  y o u ?
A n s . Y e s ,  sir.

2D

B y  J u d g e  T r e n c h a r d :

Q ues. W h e n  w a s th a t?

A n s . T h e  “ W h ite  C a p s”  g o t  a fte r  her an d  W ill  F o x .
Sh e th o u g h t I k n e w  w h o  th ey  w ere. I liv ed  on the n e x t  
farm .

Q ues. A b o u t  h o w  lo n g  a g o ?

A n s . A b o u t  18 8 9 ; it w a s  ju s t  the y ea r  b e fo re  she tra d -
ed w ith  M r. B ro o k s.

Q ues. N o w , then, y o u  m a y  co n tin u e y o u r  a n sw er. 3°
A n s . S h e  cam e up to  m y  house and  asked  i f  I  k n e w  

w h o  the “ W h ite  C a p s”  w ere. I to ld  h er I did. S h e  
said, “ I f  y o u  d o n ’t tell m e I ’ ll sh oot y o u .”  S h e  had  a 
piece o f  paper a b o u t so lon g, ( in d ic a t in g  ab o ut a  fo o t) ,  
and said  h er re v o lv e r  w a s  w ra p p ed  in  it. S h e  fo llo w e d  
m e aro u n d  m y  h ouse u n til m y  husban d com e hom e, and 
m y  husban d sa id  I  sh o u ld  tell h er w h o  th ey  w e re, and



a fte r  I to ld  h er she pulled  o u t a  stick  o f  w o o d  ab out this 
lo n g  ( in d ic a t in g  a b o u t one fo o t) ,  th a t she w a s  ca llin g  a 
re v o lv e r  a ll d ay .

Q u es. D id  she m ak e a n y  th re a ts?
A n s . Y e s ,  s ir ;  she sa id  she w o u ld  h a v e  m e arrested, 

an d  started  to  E lm e r  on ce to  h a v e  it done.
Q u es. D id  y o u  see M rs. H a r r is  u p  to  as late  as F eb -

ru a ry , 190 0?

IO A n s . T h e  la st tim e I sa w  M rs. H a r r is  w a s  th ree years 
a g o  th is w in ter.

Q u es. W e ll, w h a t tra n sp ired  th e la st tim e y o u  saw  
M rs. H a r r is ?

A n s . M y  husban d h ad  d on e up her h u sb a n d ’s g ra ve . 
I  w e n t th ere fo r  th e p a y  and w h ils t  I w a s  th ere a  lad y  
cam e in  and paid  h er rent, and  M rs. H a r r is  han d ed  it to 
m e.

Q u es. H a v e  a n y  ta lk  w ith  h e r?
A n s . Y e s , s ir ;  ate d in n er w ith  her.
Q ues. W h a t  co n d itio n  w a s  she in  th a t d a y ?

°  A n s . R ig h t  g o o d  h u m o r th a t d ay .
Q u es. W h e n  on th is o ccasio n  ;she th reaten ed  y o u  w ith  

sh o o tin g , d id  she sa y  a n y th in g  ab o ut th e “ W h ite  C a p s” 

th a t d a y  to  y o u ?
A n s . Y e s ,  sir.
Q u es. W h a t  d id  she s a y ?
A n s . S h e  sa*id she h ad  com e th ere to  ask , fo r  she said 

I  o u g h t to  kn o w . I d id ; it w a s  n o th in g  b u t o u r n e ig h -

b o rs ; th e y  d id  it to  scare her.
Q u e s . W h a t  d id  sh e  sa y  a b o u t  a  le t te r  ?

3°  A n s . S h e  sa id  sh e  h a d  a  le tte r  th a t  if sh e  d id n ’t send  
W illia m  F o x  a w a y  th e  “ W h ite  C a p s ”  w o u ld  c o m e ; she 

sa id  sh e w a s n ’t  g o in g  to  d o  it.
Q u e s . W e ll,  o n  th a t o c c a sio n , in  y o u r  ju d g m e n t , w as 

sh e  ra tio n a l o r  ir r a tio n a l?
A n s . I n e v e r  t h o u g h t  sh e  h a d  th e  b e s t  o f  w it ;  h e r  

a c t io n s  d id n ’ t sh o w  it.
Q u e s . M a d a m , m y  q u e s tio n  w a s, o n  th a t  o cc a sio n ,
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th e o c c a sio n  o f h e r  t a lk in g  a b o u t  th e  “ W h ite  C a p s ”  le t-

te r?
A n s . W e ll,  th e  w o m a n  w a s  sc a re d  te rrib le .
Q u e s . I w a s a s k in g  y o u  a b o u t  th is  t im e ?
A n s . W e ll,  sh e  w a s lik e  a n y  o th e r  w o m a n ; a t th a t  

tim e sh e w a s n ’ t r ig h t .
Q u e s . D id  y o u  e v e r  h e a r  M rs . H a r r is  sa y  a n y th in g  

.about n o t h a v in g  e n o u g h  to  e a t ?
A n s . N o , s ir ;  sh e  a lw a y s  h a d  p le n ty  w h e n  I  w a s th ere . I0

N o  c ro s s-e x a m in a tio n .

E l me r  D u n h a m , sworn.

D ir e c t  e x a m in a tio n .

B y  J u d g e  T r e n c h a r d :

B y  M r. A c t o n : I w a n t to  a sk  M r. B r o o k s  a  q u e s tio n  
in  cro s s-e x a m in a tio n .

' •
Q ues. M r. B ro o k s , y o u  d id  busin ess w ith  M rs. H a r -

ris, tra d e d  fa rm s w ith  h e r ;  sh e w a s a ll r ig h t  a t th a t 
tim e ?

A n s . Y e s ,  s ir ;  it w a s  a b o u t  th ir te e n  y e a rs  a g o ;  a b o u t  
th e tim e M rs. D u n h a m  h as te stifie d  to .

B y  J u d g e  T r e n c h a r d :

Q u e s . M r. D u n h a m , y o u  liv e  w h e r e ?
A n s . M o n ro e v ille .

Q u es . Y o u  k n e w  A n n a  H a r r is  in  h e r  life tim e ?
A n s . Y e s ,  sir.

Q u e s . L iv e d  n e ig h b o r s  to  h e r ?

A n s . I  liv e d , ju s t  o n e  fa rm  b e tw e e n  us, o n ly  o n e  y e a r  
I  liv ed  w ith in  a s to n e ’s th r o w  o f h er.

9
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Q u e s . D id  y o u  se e  h e r  fro m  tim e  to  tim e  d u r in g  the: 

th re e  y e a rs  p r e c e d in g  h e r  d e a th ?
A n s . N o , s ir ;  I  h a v e  n o t.
Q u e s . W h e n  w a s  th e  la st t im e  y o u  sa w  h e r ?
A n s . I d o n ’t  th in k  I  h a v e  sa w  in sid e  fiv e  y e a rs  b efo re  

h e r  d eath .
Q u e s . I n  th e  d a y s  w h e n  y o u  k n e w  h e r  a n d  sa w  her,, 

w h a t  k in d  o f a  te m p e r  h a d  sh e ?
A n s . S h e  h a d  a v e r y  s e v e re  te m p e r  at tim es.

IO Q u e s . D id  y o u  e v e r  see a n y th in g  in  th e  n a tu re  o f  

h y s te r ia  a b o u t  th e  w o m a n ?
A n s . N o t  e x a c t ly ;  sh e  h a d  s p e lls ; I h a v e  b e e n  ca lled  

th ere .
Q u e s . Y o u  h a v e  b e e n  c a lle d  th e r e  w h e n  sh e had 

sp e lls  ?
A n s . W h e n  sh e  h a d  tro u b le  w ith  h e r  h u sb a n d .

Q u e s . W h e n  sh e h a d  s ic k  sp e lls?
A n s . C r a z y  sp e lls  o r  d e v ilish  sp ells.
Q u e s . W e ll,  te ll in  y o u r  o w n  w a y  w h a t  y o u  d id  se e

20 a b o u t  M rs . H a r r is ?
A n s . I k n o w  th a t sh e w a s q u ite  ill an d  c o n tr a r y  to -

w a r d  h e r  h u sb a n d .
Q u e s . W e ll,  w h a t  d id  y o u  h e a r  h e r  s a y ;  w h a t  d id  y o u  

see h e r  d o ?
A n s . W e ll,  I  c o u ld n ’t te ll y o u ;  w e  w o u ld  b e  c a lle d ; 

fa th e r  an d  I  w e n t  o n e  tim e, b u t  it  w o u ld  se em  th a t  t h e  

h a rd e s t  o f  it  w a s  o v e r .
Q u e s . W h a t  w o u ld  M rs. H a r r is  sa y  a n d  d o  o n  th e se  

o c c a s io n s  ?
30 A n s . W e ll,  sh e w o u ld  h a v e  v e r y  litt le  to  s a y  a b o u t  

it  w h e n  I  w o u ld  g e t  th e re  to  m e ; a fte rw a r d s  sh e  w o u ld  
c la im  it  w a s  h is  fa u lt. O n e  d a y  w e  fo u n d  h im  in  th e  
b a r n ;  h e  sa id  sh e  h a d  ru n  h im  th e r e  w ith  a  b u tc h e r  

k n ife .

(S ta te m e n ts  m a d e  b y  H a r r is  o b je c te d  to  b y  M r. A c -

to n  an d  o rd e r e d  s tr ic k e n  o u t  b y  th e  C o u r t .)
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Q u e s . W a s  sh e  th e r e ?
A n s . N o , sir.
Q u e s , D id  sh e  e v e r  sa y  a n y th in g  a b o u t  it?
A n s . N o , sir.
Q u e s . D id  y o u  e v e r  h e a r  h e r  sa y  a n y th in g  in  r e fe r -

e n c e  to  th a t  m a tte r ?
A n s . A fte r w a r d s ?
Q u e s . Y e s .
A n s . N o , sir. IO

Q u e s . D id  y o u  h e a r  h e r  s a y  a n y th in g  a t th e  tim e  in  
re fe re n ce  to  th a t  m a tte r ?

A n s . I ju s t  s ta te d  th a t  sh e  w o u ld  sa y  th a t  h e  w a s to  
b lam e.

B y  th e  C o u r t :

Q u e s . J u st  sa y  w h a t  sh e  w o u ld  s a y ?
A n s . S h e  d id n ’t sa y  a n y th in g  a b o u t it to  m e.

B y  J u d g e  T r e n c h a r d :

Q u e s . I believfc th a t  y o u  sa y  th a t  y o u  sa w  M rs . H a r -
ris fro m  tim e  to  tim e  u p  to  a b o u t  fiv e  y e a r s  p r e v io u s  
to  h er d e a th ?

A n s . Y e s ,  sir. I d o n ’t  su p p o se  I  sa w  h e r  m o re  th a n  
th re e  d iffe re n t tim e s  s in ce  sh e  le ft h e r  p la c e  to  c o m e  to  
E lm e r, a n d  n o t  th e n  t o  sp e a k  w ith  h e r  o r  ta lk  w ith  her.

Q u e s . D id  y o u  e v e r  k n o w  o f M rs . H a r r is  a tte m p tin g  
su ic id e  ?

A n s . Y e s ,  s ir ;  a t  o n e  tim e.
Q u e s . W e ll,  ju s t  s ta te  it?

A n s . W e ll,  sh e  sa id  sh e  c o u ld n ’t g e t  th e  b e s t  o f h im  
n o  o th e r  w a y , sh e  w o u ld  g o  d o w n  to  th e  p o n d  a n d  d ro w n  
h erse lf.
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B y  M r. A c t o n :

Q u es. W h o  d id  she re fe r  to  ?
A n s . H e r  husban d.

B y  J u d g e  T r e n c h a r d :

Q u es. W e ll, n o w , on  th ese o ccasio n s w h en  y o u  w o u ld  
see her, w a s  she ratio n a l o r  irra tio n a l?

IO A n s . W e ll,  a t tim es she w a s  a n d  th en  she w a s n ’t.

C ro ss-ex a m in a tio n .

B y  M r. A c t o n :

Q u es. Y o u  re fe r  to  th e  p eriod  th a t y o u  k n e w  th is  w o -

m an , a b o u t tw e lv e  y e a rs  a g o ?
A n s . Y e s ,  s i r ; ab o u t tw e lv e  y e a rs  a g o ; she m o v ed  a w a y  

tw e lv e  y e a rs  a g o .
20 Q u es. T h e s e  o cca sio n s u pon w h ich  she w o u ld  appear 

irra tio n a l to  yo u , w a s  w h en  she w o u ld  q u a rre l w ith  her 

h u sb an d  ?

M r. A c t o n : T h a t  w ill do.

H i r a m  N i x o n , Jr ., sworn.

D ire c t  ex a m in a tio n .

30
B y  J u d g e  T r e n c h a r d :

Q u es. M r. N ix o n , y o u  liv e  w h e re ?

A n s . W h ig  L a n e .
Q u es. In  th is c o u n ty ?
A n s . Y e s ,  sir.
Q u es. Y o u  m a rried  one o f  th e  g ra n d d a u g h te rs  o f  A n n a  

H a r r is , d id  y o u  n o t?



69

Ans. Yes, sir.
Ques. And you, of course, knew Mrs. Harris during 

her lifetime ?
Ans. Yes, sir.
Ques. During the last few years, how often did you 

visit her?
Ans. Well, I suppose I was there five or six times since 

I knew her.
Ques. That during the last five or six years ? IO
Ans. Yes, sir.
Ques. You were there on Decoration day last, were 

you not ?
Ans. Yes, sir.
Ques. What was said and done?
Ans. Well, she wanted to know of my wife and me if 

we couldn’t go out and get three or four men and have 
her business squared up, and my wife says, “ Grand-
mother, I don’t know who to get;” and then she turned 
to me and wanted to know if I couldn’t take her home

20
with me, and I said “ I think you are too weak to ride so 
far; I think you had better get William Fox to take you 
out around in Elmer before you go so far.”

Ques. Anything else oh that occasion?
Ans. No, sir.
Ques. You were there on other occasions?
Ans. Yes, sir; I was there different times.
Ques. Were you there in February, 1900?
Ans. I cannot say about that.
Ques. Were you there that winter?
Ans. I do not remember the days. 3°
Ques. Will you tell what transpired while you were 

there ?
Ans. I do not know as I remember anything.
Ques. Did the old lady say anything to you about tak-

ing her away in a cradle?
Ans. Yes, sir.
Ques. Well, what did she say?
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A n s. S h e w a nt e d t o k n o w if I c o ul d n’t t a k e h e r i n a 
c r a dl e; l o a d h e r u p a n y w a y a n d t a k e h e r a w a y.

Q u e s. O n t h e s e o c c a si o n s w h e n y o u w e nt t h e r e w o ul d 
M r s. H a r ri s k n o w y o u ?

A n s. W ell, I d o n’t t hi n k s h e di d.
Q u e s. W ell, di d s h e k n o w h e r r el ati v e s ?
A n s. I n e v e r h e a r d h e r c all t h e m b y n a m e.
Q u e s. Di d s h e k n o w y o u r wif e ?

I O  A n s. S h e di d n’t e v e r c all h e r b y n a m e t h at I k n o w of. 
Q u e s. W h at ki n d of e y e si g ht di d t h e ol d l a d y h a v e ? 
A n s. All ri g ht, a s f a r a s I k n o w.
Q u e s. W ell, di d y o u s e e h e r d oi n g t hi n g s a b o ut, i n di-

c ati n g t h at s h e c o ul d s e e ?
A n s. N o, si r.
Q u e s. W e r e y o u pr e s e nt w h e n t h e will w a s r e a d ?
A n s. Y e s, si r.

( Wit n e s s s h o w n E x hi bit A  f o r pr o p o n e nt, i s a s k e d t o
st at e w h e r ei n it diff e r s f r o m t h e r e a di n g of t h e will at t h e 

2 0  °
f u n e r al.)

Wit n e s s i n di c at e s.

A n s. W ell, ri g ht t h e r e i s o n e t h at i s n ot li k e it w a s 
r e a d. It w a s “ C h ri s si e, ” n o w it i s “ M a g gi e. ”

Q u e s. S e e a n y ot h e r s; if s o, p oi nt t h e m o ut ?
A n s. W ell, it i s t h e s a m e i n d o w n h er e.
Q u e s. W ell, w h at d o y o u s a y a b o ut it ?
A n s. W ell, it i s “ M a g gi e ” h e r e; t h e d a y t h e will w a s 

3 ° r e a d it w a s “ C h ri s si e. ”

B y t h e C o u r t:

-i
Q u e s. Di d y o u e v e r r e a d t h e will b ef o r e ?
A n s. N o, si r.

Q u e s. W h o r e a d t h e will t h at d a y ?
A n s. M r. Hit c h n e r.
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By Judge Trenchard:

Ques. These times that you saw Mrs. Harris, did you 
consider her rational or irrational ?

Ans. Well, I didn’t know ; she didn’t seem to know us 
whenever we would go there.

Ques. Well, you are permitted to give your judg-
ment; what is your judgment?

Ans. Well, I didn’t call her a woman who had her IO 
right mind, of course.

Cross-examination.

By Mr. Acton:

Ques. Mr. Nixon, when was the first time you went 
to see Anna Harris?

Ans. I cannot tell you.
Ques. It was after you had married her granddaugh-

ter? 20
Ans. Yes, sir.
Ques. How long after you were married?
Ans. I cannot tell you.
Quecs. Well, couldn’t you. give us some idea; one 

year, two years or five years?
Ans. I suppose in a year.
Ques. Didn’t you say on your direct examination that 

you had been there to see her five or six times was all?
Ans. Yes, sir.
Ques. If you were married nine years ago and went 

there five or six times in all you weren’t there once a 
year, were you?

Ans. More than that, I think.
Ques. Did you go to see Iier eight years ago ?
Ans. I don’t know the days I went.
Ques. Did you go to see her prior to five years ago?
Ans. I don’t remember.
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Ques. Did you go before four years ago ?
Ans. I suppose so ; I said I had been.
Ques. Your wife and she were not friendly at first, 

were they?
Ans. As far as I know.
Ques. In nine years you have been there five or six 

times ?
Ans. Yes, sir.

IO Ques. How many times in the last year of her life ?
Ans. I don’t know.
Ques. More than once?
Ans. No, sir.
Ques. Wasn’t there but once during the last year 

of her life?
Ans. No, sir.
Ques. How many times were you there the year pre-

vious to that?
Ans. I cannot tell you.
Ques. Did you go there more than two times in one 

year?
Ans. I don’t know.
Ques. Your memory good?
Ans. Yes, sir.
Ques. Had to introduce yourself every time you 

went ? .
Ans. Not quite.
Ques. Could you expect her to know you when you 

hadn’t seen her for a year?
Ans. I would if I knew anyone.

30
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E l i z a  Ga m b l e , sworn.

Direct examination.

By Judge Trenchard:

Ques. Mrs. Gamble, you live where?
Ans. Ellmer.
Ques. And would you be kind enough to tell us how IO 

old you are?
Ans. In my eightieth year.
Ques. You knew Anna Harris in her lifetime?
Ans. About twelve years I knew her.
Ques. Now, won’t you tell us what kind of a woman 

she was in respect to her health and temper?
Ans. She was a very queer woman.
Ques. What about her temper?
Ans. She had a very bad temper.
Ques. What did you ever hear her say or do?
Ans. Well, because she had such funny ways.
Ques. Won’t you tell me what she said?
Ans. She was kind of quarrelsome with her friends.
Ques. Can you mention any incident?
Ans. No, sir; I cannot.
Ques. Do you know anything about her treatment 

of her mother during her mother’s illness?
Ans. No, sir; I was gone at that time.
Ques. Did you ever know her to have hysteria or 

spells of any kind ?
Ans. No.

No cross-examination, 
io



7 4

Ch a r t s  Da i ^ y , sworn.

Direct examination.

By Judge Trenchard:

Ques. Mr. Daley, you live in Elmer?
Ans. Yes, sir. .

IO Ques. What is your business?
Ans. Insurance.
Ques. Well, does your business take you about mak-

ing collections?
Ans. Yes, sir.
Ques. Did you have occasion in your past to go to 

Mrs. Harris’s house in her lifetime?
Ans. Yes, sir.
Ques. Were you there frequently in the two or three

years preceding her death?
Ans. Yes, sir; once a month; sometimes every two 20 , . . Jweeks.
Ques. Was Mrs. Harris a sick or well woman?
Ans. Physically unwell.
Ques. You talked with her when you would go there?' 
Ans. Somewhat.
Ques. Will you detail any conversation you had about 

February, 1900?
Ans. I cannot recall any conversation in particular. 
Ques. But you say you have talked with her?
Ans. Somewhat.

3°  Ques. And you have seen her frequently?
Ans. Yes, sir.
Ques. Well, now, basing your judgments on your con-

versations and observations, do you think she was rational 
or irrational during the last two or three years?

Ans. This is simply my judgment you are asking for? 
Ques. Yes, sir.
Ans. There were times when she was a little unbal-

anced, if I am to use my judgment about it.
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Ques. Did this condition of mind extend over two or 
three years?

Ans. No, sir; not generally speaking.
Ques. Well, did you say there were times when you 

thought she was unbalanced in her mind ?
Ans. Well, I cannot call to memory any particular 

number of times; I wasn’t there long, three or five min-
utes, then go on off.

Ques. Will you tell us what was the lady’s manner IO 
when you went to see her? I want to know what you 
know about this old lady.

Ans. There was little conversation; I didn’t observe 
anything in particular.

Ques. What was her appearance?
Ans. Well, she seemed to be in a great deal of dis-

tress; she seemed to be suffering physically and had a 
great deal of trouble.

Ques. Did she speak about it?
Ans. Not that I can recollect.

20
Ques. Well, you judge from her conduct and general 

appearance ?
Ans. General appearance.

Cross-examination.

By Mr. Acton:

Ques. You judge from general appearance?
Ans. Yes, sir. So far as business, her daughter-in- 

law, Mrs. Fox, did it in the last two or three years prev- 3°  
lous to her death.

Ques. Prior to that time Mrs. Harris did it?
Ans. Yes, prior to that time.
Ques. Did Mrs. Harris ever pay you in that time?
Ans. I don’t remember.
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Sa mu e l , A. Da r e , sworn.

Direct examination.

By Judge Trenchard:

Ques. Mr. Dare, you live in Elmer?
Ans. I live about one mile from there.

I0 Ques. You are the husband of Anna Dare?
Ans. I undertook to marry her; yes, sir.
Ques. You have lately been quite ill?
Ans. Yes, sir.
Ques. You were at the time of the last hearing?
Ans. Yes, sir, I have been under the weather; typhoid 

fever knocks you out bad.
Ques. You, of course, knew Anna Harris in her life-

time?
Ans. Yes, sir; for forty years.
Ques. What can you tell us respecting Mrs. Harris’ 

temper ?
Ans. Well, she used to get pretty mad sometimes.
Ques. What can you tell us about her physical health?
Ans. She had been a pretty rugged woman until the: 

last three or four years.
Ques. What was the matter then?
Ans. Dropsy of her feet and legs, she told me; her feet 

was all swelled up.
Ques. Did you ever notice any signs of hysteria in 

her?
3°  Ans. She had funny spells; I don’t know what you 

would call it.
Ques. During the last four or five years, have you vis-

ited her?
Ans. Yes, sir; every week or two or three; Anna had 

rheumatism; I would go there to see how she was getting 
on. This last year she would go there nearly every day,, 
then' in a day of two I would go, and she would say,.
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“Why don’t Anna come? She ought to take care of me.” •
I would tell her she couldn’t come and leave her house.

Ques. Were you there at the time of her death ?
A n s. N o t  w h en  she d ie d ; I w a s  th ere th e n e x t  m o rn in g  

a fter  she w a s dead.
Ques. Do you know what she died of ?
Ans. I suppose of the breaking out. The doctor called 

it erysipelas. She was raw as a piece of beef, the part I 
saw of her. b i o

Ques. How long was that the case?
Ans. The last winter, I guess.-
Ques. Well, you were there during Mrs. Harris’ last 

illness ? •
Ans. I was there several times.
Ques. I was speaking of the last part of her sickness?
Ans. I was there off and on all winter. I was there 

every little while; my old woman was there this last 
spring.

Ques. As I understand you, your wife was there with 
her when she died?

Ans. Yes, sir.
Ques. What kind of eyesight had Mrs. Harris in the 

last year or two?
Ans. I thought it was all right. These last three or 

four years she didn’t use glasses; she did use them years 
ago.

Ques. Just state what Mrs. Harris would state to you 
when you would go there?

Ans. She would ask me why Anna didn’t came; I 
would say she couldn’t come every day; she was there 3°  
the day before. I thought she didn’t know her.

Ques. Did she know other members of the family ?
Ans. Well, I don’t know; she appeared to know me 

sometimes; sometimes not.
Ques. Ever say anything to you about whether she 

had enough to eat?
Ans. Not particularly she didn’t; she wanted me to 

take her business one day and to take care of her and
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get her something to eat, and I said she had a good 
man to take care of her business, Mr. Cochran; I told 
her he could get her some money; he could get it for 
her on mortgage. She said that the money is all gone.

Ques. Did she say anything about $1,200?
Ans. About the $1,200? I forget; I am pretty forget-

ful anyhow; she said it was all gone, said she didn t 
know where it had gone. I don’t think she knew what

IO she was talking about.
Ques. Did she say anything about losing anything 

else? -
Ans. Yes; money and papers she said.
Ques. Did she ever say anything to you about tak-

ing her to the county house?
Ans. No.
Ques. You ever hear her say anything about the fire?
Ans. No, sir; never said anything to me about it.
Ques. In your judgment, was this lady, Mrs. Harris, 

rational or irrational?
20 Ans. Well, I don’t think she was the last three or 

four years; I didn’t put much confidence in what she 
told me.

Ques. You were present at the funeral of Anna Har-
ris, when the will was read?

Ans. Yes, sir.
Ques. Who read it?
Ans. He did. (Pointing.)
Ques. Who is that?
Ans. Judge Hitchner; some calls him Mr. Hitchner. 

30
(Witness being shown Eixhibit A, for proponent, is 

asked to examine it and state where it differs, if at all, 
with the will read by Judge Hitchner at the funeral.)

Ans. I see three places here that don’t read like he 
read it.

Ques. How does it differ?
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Ans. He read it “ Chrissie Fox,” now it is “ Maggie 
Fox” ; three different places.

C r o s s-e x a m in a tio n .

By Mr. Acton:

Ques. You say there were times when she didn’t seem 
to know people who were calling on her ? I0

Ans. Yes, sir.
Ques. That was during her last sickness?
Ans. Yes, sir; during the last two or three years I 

say she didn’t know people who visited her.
Ques. Who ever came there when you were there?
Ans. Well, my wife, she didn’t call her by name.
Ques. Your wife and she were not on friendly terms 

for eight or nine years, were they?
Ans. They never had any quarrels.
Ques. Were they on friendly terms?
Ans. Well, not for three or four years.
Ques. Then, when your wife says eight or nine years, 

jshe was mistaken?
Ans. I misunderstood you; I thought she said when 

she didn’t know people.
Ques. I ask you how long a period your wife and 

Anna Harris didn’t speak?
Ans. About two or three years.
Ques. How long a time didn’t you visit?
Ans. Eight or ten years.
Ques. You didn’t speak, did you? 3°
Ans. No, sir.

By the Court:

Ques. How long have you visited this last time?
Ans. About eight or ten years.
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Ques. Then this time they didn’t visit was before Mrs. 
Harris moved to Ellmer ?

Ans. Yes, sir.

By Mr. A cton:

Ques. Did your wife visit her mother all the period 
her mother was in Elmer?

Ans. Yes, sir.
IO Ques. When was the first time you went to see your 

wife’s mother with your wife?
Ans. I cannot tell.
Ques. Can you remember any time when you went 

with your wife to visit her mother before her last sick-
ness?

Ans. No; I do not remember any particular time.
Ques. Did you ever meet any of your daughters at 

your wife’s mother’s?
Ans. I do not remember as I did.

20 Ques. Did you ever meet your daughters’ husbands 
at your wife’s mother’s ?

Ans. Which one?
Ques. Either one of them?
Ans. I have saw Hiram there.
Ques. And that was a short time before she died, 

and that was the only time?
Ans. Yes, sir.

Mr. A cton: That will do.
30

Recess until 1.15 o’clock.

Hearing resumed at 1.15 P. M.

By Judge Trenchard : If the Court please, with the ex-
ception of matters which may grow out of the production
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of these books and papers, which I called for this morn-
ing, I believe I am ready to rest my case, with the under-
standing that the Court will allow me to re-open it if need 
he.

The Court: That is understood.

By Mr. Acton: I would like to ask what is the purpose 
of this call for papers; I think I have a right to know what I0 
they are wanted for?

By Judge Trenchard : I have no objection to stating to 
the Court that I have no well defined purpose for asking 
for these papers, but I think they may throw some light 
upon the matter of the relations of Anna Harris with the 
parties interested.

By Mr. Acton: If these papers are offered they will 
become a part of the record, and I object to encumbering 
the record with them. Some of them are protested notes 
and not in the possession of my clients.

By the Court: We cannot tell about their value until 
they are produced. You will make search and produce 
them. Have you any witnesses with whom you can go 
on to-day ?

Mr. Acton: Yes, sir.
n

30
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PR O PO N EN T’S TESTIM O N Y.

Rob ert  M. H i t c h n e r , sworn.

Direct examination.

By Mr. Acton:
[°

Ques. Mr. Hitchner, where do you live?
Ans. Elmer.
Ques. How long have you resided there?
Ans. All of my life.
Ques. How long?
Ans. Seventy-three years.
Ques. What is your business?
Ans. My business is farming, conveyancing, settling 

estates, real estate.
Ques. You are a scrivener?

8 Ans. Yes, sir.
Ques. Have you ever held any official positions in the 

township and county, and if so, what?
Ans. In the township I have been Assessor, Township 

Clerk and Township Committeeman; in the borough of 
Elmer I was member of Council, Mayor of the borough 
of Elmer, Justice of the Peace, Judge of the Court of 
Common Pleas for ten years.

Ques. Did you know Anna Harris in her lifetime ?
. Ans. I did.

3°  Ques. How long did you know her?
Ans. I have always known her for the last sixty years. 
Ques. Did you ever do business with her, or for her ? 
Ans. Yes.
Ques. Extending over the period of how many years?" 
Ans. I suppose it might go back thirty years; thirty- 

five years, probably.
Ques. She died when?
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Ans. She died— I don’t know exactly when, but this 
last spring or summer; in June of the present year, I 
think.

Ques. Was she, in your estimation, a woman compe-
tent to do business during the period that you knew her? 

Ans. I always thought so; yes.
Ques. She was a careful and prudent business woman ? 
Ans. Always looked out for her own interests.

i °
^Exhibit A  for proponent shown witness, he is asked:

Ques. What is that paper?
Ans. The last will of Anna Harris.
Ques. Who drew it?
Ans. I did.
Ques. Who signed it?
Ans. Anna Harris.
Ques. Who were the witnesses?
Ans. Emerson Sherwood and Adin Beckett.
Ques. Were you present at the execution of that will? 4 
Ans. I was.
Ques. At whose request did you draw it?
Ans. At the request of Anna Harris.
Ques. Did you draw it as she requested ?
Ans. I did; to the best of my knowledge I did; I tried 

to.
Ques. Did she sign it in the presence of these wit-

nesses ?
Ans. She did.
Ques. And in your presence? 3°
Ans. She did.
Ques. Did you make her acquainted with the contents 

of it before she signed it?
Ans. I did.
Ques. And you and Mr. Sherwood and Mr. Beckett 

were all present at the same time ?
Ans. I was.
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Ques. And she signed it in their presence?
Ans. She did.
Ques. And they signed it as witnesses in her presence?'
Ans. Yes, sir.
Ques. And in the presence of each other ?
Ans. Yes, sir.
Ques. At the time you drew, was she capable of mak-

ing a will?
IO ‘ Ans. I thought so.

Ques. Was she at that time perfectly sane and ra-
tional ?

Ans. She was.
Ques. Did you make any suggestions to her or did 

anyone else make any suggestions to her as to the pro-
visions of that will ?

Ans. No.
Ques. Then the will was the result of her expressed 

desires, unaided?
Ans. Yes, sir.

20 Ques. Did you draw the will in her presence?
Ans. No; I pencilled it down and then went home- 

and wrote it down and brought it back and read it to-
iler; she was satisfied with it.

Ques. Did she want you to get witnesses?
Ans. She did. •
Ques. Now, Judge, there is an interlineation in this- 

paper on the first page thereof; the interlineation is- 
“ their heirs and assigns forever” ;. was that interlineation 
put in there before she executed the will?

3°  Ans. It was.
Ques. Were all interlineations put in that way?
Ans. Yes, sir.
Ques. The item, “ I give and devise to Lizzie Nixon 

150, in cash,” was that put in before execution?
Ans. Yes, sir.
Ques. There are three erasures, four erasures— the 

word “ Maggie” seems to be an erasure— will you state 
to the Court the circumstances of that?
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Ans. If my memory would serve me, I pencilled it 
all down as she wanted it; I went back, of course, and 
compared it to see if everything was correct; I found 
that I had omitted the Nixon bequest; that was done 
before it was executed. As regards the word ‘‘Mag-
gie,” when I went home she told me “William Fox and 
Chrissie Fox, his wife” ; she said that she wanted to 
leave this property to William Fox and his wife; I am 
not sure she said “ Chrissie.” io

By the Court: When did you do this, after the will 
was read?

Ans. Yes, sir.
Ques. Then I understand you to say that after the will 

was signed you changed the name?
Ans. Yes, sir. I didn’t suppose there would be any 

trouble about that; I took the will home after the funeral 
and changed it. I didn’t suppose it made any differ- 23 
ence.

The Court : That certainly ends the case.

Mr. Acton: Oh, no, your Honor, will you hear me 
on that?

The Court: Well, go on. 

Cross-examination.

By Judge Trenchard:

30

Ques. From whom did you learn that you had made 
jthis mistake?

Ans. William Fox told me that I had got his wife’s 
name wrong.

Ques. How many changes did you make in this will 
after the death of Mrs. Harris and after reading it?

I
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A n s. O nl y t h e o n e c h a n g e.
Q u e s. I a m a s ki n g h o w m a n y c h a n g e s y o u m a d e ?
A n s. O nl y i n t h e o n e n a m e.

( T h e att e nti o n of t h e wit n e s s i s c all e d t o w h at a p p e a r s 
t o b e a n a d diti o n t o t h e will a s o ri gi n all y w ritt e n, i n 
t h e s e w o r d s, “ t o t h e m a n d t h ei r h ei r s a n d a s si g n s f o r-
e v e r. ” ) 

i o
Q u e s. I a s k y o u w h e n y o u m a d e t hi s c h a n g e ?
A n s. B ef o r e t h e will w a s e x c u t e d; e v e r yt hi n g w a s 

i n b ef o r e t h e will w a s e x c ut e d.
Q u e s. T h e b e q u e st t o Li z zi e Ni x o n, y o u s a y y o u 

m a d e t h at a d diti o n t o t h e will ?
A n s. Y e s, sir.

Q u e s. W h e n di d y o u r e a d t hi s will t o t h e t e st at ri x ?
A n s. B ef o r e I w e nt aft e r t h e wit n e s s e s.
Q u e s. W a s t h at t h e o nl y ti m e y o u r e a d it o v e r ?
A n s. Y e s, si r.

2 0  7
Q u e s. T h e n y o u r e a d it o v e r t o h e r a n d aft e r t h u s 

r e a di n g it o v e r t o h e r y o u m a d e t h o s e a d diti o n s t o w hi c h 
I h a v e c all e d y o u r att e nti o n ?

A n s. N o; I m a d e t h o s e a d diti o n s b ef o r e I r e a d it t o 
h e r; I r e a d it t o m y s elf a n d s a w t h e Li z zi e Ni x o n o mi s-
si o n a n d c h a n g e d it.

Q u e s. T h at w a s t h e o nl y ti m e y o u r e a d it t o h e r ?
A n s. T h at i s all I r e m e m b e r.

B y t h e C o u rt:
3 °

Q u e s. W h e n y o u r e a d it t o h e r, di d y o u r e a d t h e w o r d 
f 1‘ C h ri s si e ” ?

A n s. I e x p e ct s o ; it w a s “ C h ri s si e ” t h e n.

B y J u d g e T r e n c h a r d:

■ Q u e s. Di d s h e m a k e a n y c o m m e nt s a b o ut t hi s will 
w h e n y o u r e a d it t o h e r ?
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Ans. She said it was all right; I asked her particular-
ly-

Ques. I call your attention to language which seems 
to have been written in another ink to that employed 
in the body of the will, “ excepting what devised and 
bequeathed to William Fox and Maggie Fox,” and I 
ask you when that language was written in the will?

Ans. That was written at the time I wrote the will.
Ques. Written with the same ink? IO
Ans. I have two ink stands.
Ques. I call your attention to the fact that this lan-

guage which I last pointed out to you seems to be 
written in the same sort of ink which you wrote the 
word “ Maggie,” and I ask you if it was not written at 
fthe same time you wrote “ Maggie” ?

Ans. No, sir; I have two ink stands; I may have dipped 
into the other ink.

Ques. I believe that you say that Fox told you that 
this will was wrong?

Ans. Said I had got his wife’s name wrong. I chang-
ed it of my own accord.

Ques. You have been a judge of the County Court, 
have you not?

Ans. Yes, sir.
Ques. Did you not know, Judge, that you had no right 

to change that will after it was executed?
Ans. Yes, I knew that I had no right to change it, ex-

cept to correct an error of mine.
Ques. Who was making this .will; was Mrs. Harris 

making it or were you ? 3°
Ans. Mrs. Harris; I didn’t have anything to dictate 

about it.
Ques. You depended, then, upon your own judgment, 

or upon Fox’s statement, for what should go in the will?
Ans. About the name.
Ques. Is there any more important thing than the 

name of the person who is to take the property ?
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Ans. That is all important. I thought the name was 
my error.

By the Court:

Ques. You read it with the word “ Chrissie” in it?
Ans. Yes, sir; I must have.

IO By Judge Trenchard:

Ques. You have always regarded Mrs. Harris as a 
very peculiar woman?

Ans. Yes; I know she was some little peculiar.
Ques. She always was peculiar; wasn’t that so?
Ans. Yes, sir.
Ques. She became more and more peculiar as this dis-

ease advanced?
Ans. Probably she did,
Ques. Did I understand you to say that at the time 

20 this will was written that you regarded Mrs. Harris as 
capable of doing business as a prudent and cautious wo-

man? . , r >
Ans. I did; she was as much as ever in her me. _ _
Ques. You have long held the opinion that William 

Fox and Maggie Fox should be compensated for the wor 
they have done?

(Upon the objection of Mr. Acton the question is with- 
drawn by Judge Trenchard.)

Ques. You have stated, have you not, that William 
Fox and Maggie Fox should be compensated out of this 
estate, or taken care of?

(Objection by Mr. Acton.)

The Court : I think that is competent.
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Ans. I never expressed an opinion of that kind before 
this will was made.

Ques. Have you since the will was made?
Ans. I have assented to other statements to that effect.
Ques. You know Alonzo Johnson, do you not?
Ans. Yes, sir.
Ques. Did you not tell Alonzo Johnson that Mrs. Har-

ris had been of such trouble to William Fox and his wife 
that they should be paid and well paid, as you had it in IO 
your power and would see it was done, or words to that 
effect ?

Ans. Never said so; never expressed myself to that ef-
fect, not in substance. I don’t remember talking to 
Alonzo Johnson; I have no knowledge of it.

Ques. You say that you drew this will as she request-
ed?

Ans. I did to the best of my knowledge.
Ques. Everything is in that will as she ordered?
Ans. Yes, sir. I have said that I changed the name ^  

“ Chrissie” to “ Maggie.”
Ques. You certainly wouldn’t have written the word 

^Chrissie” if she had said “ Maggie” would you?
Ans. No.
Ques. Then she said it, didn’t she?
Ans. If I didn’t misunderstand her, she did.
Ques. Well, Judge, your hearing it good?
Ans. Pretty good.
Ques. Did you ever hear Mrs. Harris say anything 

about losing $1,200, or any other sum, and a lot of pa-
pers ? - , 3°

Ans. I did not.
Ques. Ever hear her say that William Fox was trying 

to burn her alive, or words to that effect?
Ans. No.
Ques. You say that you wrote this will down in pencil?
Ans. She sent for me and I pencilled it down.
Ques. Where is this memorandum?

12
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Ans. I put it in the waste paper basket.
Ques. Do you recall destroying it?
Ans. I do.
Ques. How did you destroy it?
Ans. I gave it a tear and threw it in there.
Ques. Is your waste paper basket still there?
Ans. It has been burnt up several times full of papers.

IO Judge Trenchard: I will ask you, Judge, to make a 
search for that paper, and if you can find it, bring it here.

Ans. It is burnt up.
Ques. Have you any recollection of burning it?
Ans. Y e s; all in that basket has been emptied and burn-

ed several times since then.

The Court: Well, make a search and report.

20

Mr s . E m a u n s  Ro w  a n d , sworn.

Direct examination.

By Mr. A cton:

Ques. Mrs. Rowand, how do you spell your name? 
Ans. R-o-w-a-n-d.
Ques. Mrs. Rowand, where do you reside?

3°  Ans. Three miles from Elmer.
Ques. You are a neice of Mrs. Harris, one of the 

legatees under the will?
Ans. Yes, sir.
Ques. Did you know your aunt well?
Ans. Yes, sir; I have known her since I was big- 

enough to know anyone.
• Ques. Did you ever visit her?

Ans. Yes, sir.
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Ques. Frequently?
Ans. Often.
Ques. She is the owner of two or three small houses 

in Elmer?
Ans. Yes, sir.
Ques. She rented these houses?
Ans. Two of them. •
Ques. Lived in the pther?
Ans. Yes, sir. io
Ques. Did you frequently call on your aunt while 

she lived in Elmer?
Ans. I did.
Ques. What was her mental condition?
Ans. Please explain.
Ques. What was the condition of her mind ?
Ans. Well, her mind seemed to be good.
Ques. Did she always know you?
Ans. Yes; until the last part of her sickness, two 

weeks before her death. 20
Ques. Prior to that time she always knew you?
Ans. Yes, sir.
Ques. She knew others who came in?
Ans. She seemed to; yes, sir.
Ques. The year before her death ?
Ans. Yes, sir.
Ques. She ever speak to you about her business in 

any way?
Ans. Yes, sir.
Ques. About the renting of her houses, &c. ?
Ans. Well, I have heard her say she had trouble in 

getting her rents.
Ques. How long was that before her death?
Ans. Two years.
Ques. She seemed acquainted with her business?
Ans. Yes, sir.
Ques. Any difference between her and any other old 

person ?
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Ans. No, sir; not under the circumstances of her 
suffering and sickness.

Ques. Was she mentally clear and bright to talk 
with?

Ans. Only when her disease raged on her; she suf-
fered so.

Ques. When was that?
Ans. For two years right up she gradually growed.

IO worse.

Cross-examination.

By Judge Trenchard:

Ques. You know Mrs. Ida Scott?
Ans. Yes, sir.
Ques. Along about the time the will was made you 

told Mrs. Ida Scott that Mrs. Harris was certainly los-
ing her mind, did you not?

20 Ans. No, sir; I never said she was; I don’t remember 
that I did; I have never said that she had lost her mind.

Ques. That she was losing her mind?
Ans. I don’t think that I did; no.
Ques. Or words to that effect?
Ans. Well, I may have said that she didn’t seem right 

when she had those terrible turns; I don’t think she had 
when she was suffering so.

Ques. Have you any property which belongs to Mrs. 
Harris ?

3° Ans. No, sir.
Ques. Did you have a sewing machine?
Ans. That she gave me two years before she died,*: 

yes, sir.
Ques. What have you done with it?
Ans. I have the table part.

, Ques. Sold the other part?
Ans. No, sir; I traded it.
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Ques. Are you indebted to the estate of Anna Har-
ris?

Ans. No, sir.
Ques. Don’t they hold a note of yours?
Ans. No, sir.
Ques. You tried to get them to take a note?
Ans. No, sir.
Ques. You tried to get Mrs. Harris to take a note?
Ans. No, sir. IO
Ques. Did you try to get her to sign a note for you? 
Ans. She tried to sign a note for me, yes, sir; she did. 
Ques. Did she sign it?
Ans. No, sir.
Ques. Why not?
Ans. She couldn’t see without glasses and her 

glasses didn’t fit her.
Ques. That was the reason she didn’t sign; that was 

the only reason?
Ans. Yes, sir; she was weak and couldn’t write well. 20 
Ques. Then you didn’t get this note?
Ans. No, sir.
Ques. What were you trying to get her to sign this 

note as, an endorser?
Ans. She wanted to pay me $50 for services I did for 

her while she was sick.
Ques. She wanted to?
Ans. Yes, sir.
Ques. Did she propose that she sign the note?
Ans. Yes, sir.
Ques. Where did you get this note? 3°
Ans. Mr. Cochran drawed it.
Ques. Did you take it to Dr. Conover to draw and get 

him to get her to sign it ?
Ans. No, sir; I asked him to witness the note and he 

said he wouldn’t.
Ques. Since the last hearing, have you been to Dr. Con-

over and asked him to say nothing about it?
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Ans. Yes, sir; as I didn’t get the money I said I didn’t 
want anything said about it.

Ques. You told him in effect, then, if he was called 
upon to testify, he would conceal from the Court the 
transaction ?

(Objection to question by Mr. Acton. Objection over-
ruled and question admitted.)

10
Exception to the ruling allowed.

Ans. I didn’t go there purposely; I told doctor that he 
needn’t say anything about it.

Ques. Here at Court?
Ans. No; I didn’t know it was coming here to Court.
Ques. You say that Mr. Cochran filled out this note?
Ans. Yes, sir.
Ques. You asked Dr. Conover to fill it out, didn’t you?
Ans. No, sir; I did not.

20 Ques. You also told Dr. Conover that you didn’t get 
this note signed, but that you got something better, did 
you not?

Ans. Said what I got, I got.
Ques. Did you say you got something better than the 

signed note, or words to that effect?
Ans. No, sir.
Ques. You told Mrs. Harris, in the presence of Lizzie 

Nixon, that Anna Dare was going to put this matter of 
her estate in the lawyer’s hands?

3° Ans. Yes, sir; she told me so.
Ques. And that she was going to give the lawyers one- 

half?
Ans. Yes, sir.
Ques. And-you also said to Mrs. Harris, “Aunt Anna, 

I am to have something?”
Ans. No, sir.
Ques. To which she replied, “ I don’t know ?”
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Ans. No, sir.
Ques. You again said, “Aunt, I am to have some-

thing?”
Ans. No, sir.
Ques. Never had any conversation to that effect with 

Mrs. Harris?
Ans. No.
Ques. Did you ever see $1,100 in money about those 

premises there? io
Ans. No, sir, I never did; I thought it was $1,200.
Ques. Didn’t you and Anna Dunham see a large sum 

of money in a trunk ?
Ans. No, sir.
Ques. You know a lady named Ida Ladd?
Ans. Yes, sir.
Ques. Did you tell Ida Ladd that you found money in 

a trunk upstairs, and that you took it to Mrs. Harris, or 
words to that effect?

Ans. No, sir.
20

W i l l i a m  Fox, sworn.

Direct examination.

By Mr. Acton:

Ques. William, where do you live ?
Ans. Elmer. 3°
Ques. You lived for a number of years with Mrs. Har-

ris?
Ans. Yes, sir.
Ques. How old were you when taken by her?
Ans. Around twelve years.
Ques. You were a “taken boy?”
Ans. Yes, sir.
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Ques. You lived with her up to her death?
Ans. Yes, sir.

By the Court:

Ques. How old are you now ?
Ans. Going on thirty-six.

IO By Mr. Acton:

Ques. Lived with her for twenty-four years?
Ans. Yes, sir.
Ques. Worked and brought home your earnings?
Ans. Yes, sir.
Ques. Did Anna Harris have a house or two in Elmer? 
Ans. Yes, sir.
Ques. How many houses?
Ans. Two single and one double house.
Ques. Who built them?

20 Ans. I built the two single houses for her.
Ques. Ever get any compensation from her for it? 
Ans. No, sir.
Ques. Did you assist in the building of the double 

house ?
Ans. No, sir; nothing only a part to it on the back. 
Ques. Ever get arry compensation for that?
Ans. No, nothing for the work; she furnished the 

money for the stuff:
Ques. Paid for the work?

3°  Ans. No, sir.
Ques. She rented these houses ?
Ans. Yes, sir.
Ques. She rented them herself?
Ans. Well, she rented them until she was unable to 

collect the rents, then I rented them.
Ques. When was that?

’ Ans. Four years ago or more.
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eQues. You still with her?
Ans. Yes, sir.
Ques. She understands her business ?
Ans. Yes, sir.
Ques. You act under her directions?
Ans. Yes, sir.
Ques. Who would make the improvements or altera-

tions ?
Ans. I would. 1Q
Ques. A t whose request?
Ans. Hers.
Ques. This continue?
Ans. Clear up to her death?
Ques. She would tell you what alterations or repairs 

to make and you would make them?
Ans. Yes, sir.
Ques. She understood her business during all this 

time?
Ans. Yes, sir.

• 20 Ques. Did her daughter come to see her frequently?
Ans. Not very often.
Ques. Did her family come to see her frequently?
Ans. Not very often.
Ques. Was there feeling between her and her family? 

(Form of question objected to by Judge Trenchard.)

By Mr. A cton:

Ques. Did you ever see any evidence of that? F*
Ans. Well, I can’t tell you; well, I can tell you that 

I  think they thought they were above her.

Judge Trenchard: I object to the opinion of the wit-
ness and ask that the answer be stricken out.

13
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The Court: Mr. Stenographer, strike out the last 
answer.

By Mr. A cton:

Ques. What do you base that upon ?
Ans. They thought they were above her.
Ques. Who did you hear say that?
Ans. I have heard them say i t ; I have heard the Dare: 

iamily say it.
Ques. Who of the Dare family?
Ans. Why, her daughter.

By the Court:

Ques. Which of her daughters?
Ans. She only had one.
Ques. When did you hear her say that?
Ans. Well, I don’t recollect the time.

20

By Mr. A cton:

Ques. Did they ever care for the old lady?

(Objected to by Judge Trenchard and objection over-
ruled.)

Ans. No, sir.
Ques. Did they ever take care of her?

30 Ans. Not to the best of my knowledge.
Ques. Well, she lived with you?
Ans. Yes, sir.
Ques. Did they ever provide things when she lived 

with you?
Ans. No, sir; nothing except that cake and the like 

of that.
Ques. Did they ever request her to come live with 

them?
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Ans. No, sir.
Ques. Did you sit up nights with her in her last sick-

ness ?
Ans. Yes, sir.
Ques. How many nights?
Ans. Every night.
Ques. How long did you sit up that you didn’t change 

your clothes?
Ans. I think it was about a year I didn’t get to go to IO 

bed or my wife either.
Ques. One or the other of you up?
Ans. Well, we were always up until about twelve, 

until she would get easier, then I would lie on the set-
tee in the kitchen; I would have to get up every little 
while.

Ques. What was her condition in February, 1900?
Ans. Why, she was all right; what do you mean, her 

mind ?
Ques. Yes. 2D
Ans. It was all right.
Ques. Did she converse intelligently upon subjects 

at that time?
Ans. Yes, sir.
Ques. Inquire about who the tenants of her houses 

were ?
Ans. Yes, sir.
Ques. At that time was it required that you sit up 

with her nights?
Ans. No; I didn’t sit up with her all nights then; I 

would sit up part of the night and then go to bed,
Ques. Was her mind clear at that time?
Ans. Yes, sir.
Ques. Do you know whether or not about that time 

she endeavored to procure employment for you from 
Enoch Garrison?

Ans. Yes, sir.
Ques. Know whether or not Mr. Garrison came to 

see her?

U b r a t y
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Ans. Yes, sir.
Ques. You were out of work at that time?
Ans. Yes, sir.

Cross-examination.

By Judge Trenchard:

IO Ques. Have you any trade?
Ans. Yes, sir.
Ques. What is it?
Ans. Carpenter.
Ques. Of whom did you learn your trade?
Ans. Bennie Ewans.
Ques. How long have you worked at it?
Ans. Several years.
Ques. Well, how many years have you followed your 

trade as carpenter ?
Ans. Well, I can’t tell exactly; you mean from the time 

20 when I commenced?
Ques. Yes.
Ans. Well, I suppose fourteen or fifteen years.
Ques. Well, how long has it been since you worked 

at your trade ?
Ans. You mean steady working, don’t you, Mr. Tren-

chard ?
Ques. Yes.
Ans. Well, it has been six or eight years, I think. 
Ques. Six or eight years you haven’t worked much?

3°  Ans. I haven’t worked steady?
Ques. I suppose that during these three or four years 

that Mrs. Harris was ill you couldn’t work at your trade 
because of her, is that so ?

Ans. Yes, sir.
Ques. Well, now, since Mrs. Harris died, have you 

been to work at your trade?
Ans. No; but I have been working where I had been 

working before she did die.
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Ques. Well, where is that?
Ans. Canning factory.
Ques. Mrs. Harris required your almost constant care 

at night for a considerable time, didn’t she?
Ans. Yes, sir.
Ques. She was an invalid during that time?
Ans. During how long?
Ques. Three or four years.
Ans. No, sir; she was sick, not able to take care of her- IO 

self for that time.
Ques. You and your wife had to take care of her ?
Ans. Yes, sir.
Ques. And she grew steadily worse until her death?
Ans. She failed fast the last few weeks.
Ques. This illness of her’s, I suppose, affected her 

mind?
Ans. Her mind was all right, good as anybody’s.
Ques. That you are perfectly sure of?
Ans. Yes, sir; it was all right. 23
Ques. Does Mrs. Harris own a- property on Union 

street, in Elmer?
Ans. Yes, sir.
Ques. Do you own any property in Elmer?
Ans. Yes, sir; I have money in both properties, but I 

don’t know if I own anything.
Ques. In which properties have you money ?
Ans. In the Union and Broad street single houses.
Ques. How have you money in them?
Ans. Helped furnish money to build them, Mr. Tren- 

chard. ^
Ques. Where did you get the money?
Ans. Worked and earned it.
Ques. How did you get it ?
Ans. Days work, carpenter work, etc.
Ques. Have you anything in the way of paper writing 

to show for this?
Ans. Yes, sir; receipts.
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Q u e s . H a v e  y o u  th e m  w it h  y o u ?

A n s .  N o ,  s ir .
Q u e s . W i l l  y o u  g e t  th e m  a n d  b r in g  th e m  w it h  y o u  

n e x t  t im e  w e  h a v e  a  m e e t in g ?

A n s .  Y e s ,  s ir .
Q u e s . T h e n  y o u  c la im  th a t  M r s . H a r r i s  w a s  in d e b te d  

to  y o u  a t  th e  t im e  o f  h e r  d e a th ?

A n s .  Y e s ,  s ir .
i o  Q u e s . A n d  th a t  is  th e  w a y  th e  in d e b te d n e s s  a ro s e , b y  

r e a s o n  o f  y o u r  f u r n is h in g  m o n e y  to  b u ild  th e s e  h o u s e s ?

A n s .  W e l l ,  I  c o u ld n ’t  s a y  a b o u t t h a t ; I  k n o w  w h a t  th e  

w i l l  re a d , b u t  th e s e  b il ls  a r e  o u ts id e  o f  th e  w i l l ,  y o u  k n o w . 

Q u e s . D id  M r s . H a r r is  f u r n is h  y o u  m o n e y  f r o m  tim e

to  t im e ?
A n s .  N o ,  s ir .
Q u e s . N e v e r  fu r n is h e d  y o u  m o n e y ?
A n s .  Y e s ,  s i r ; sh e  h a s  g a v e  m e  a  l it t le , b u t  I  h a d  to  p a y

it 1)3>CK
O u e s . W h e n  sh e  w o u ld  g iv e  y o u  th e s e  m o n e y s , w a s  it 

20 ^
b y  c a s h  o r  c h e c k ?

A n s  C cisn . *
Q u e s . W h e n  y o u  p a id  h e r  b a c k  w o u ld  y o u  ta k e  re -

c e ip ts  ?
A n s .  N o t  f o r  m o n e y  lo a n e d ?
Q u e s . D id  M r s . H a r r i s  h a v e  a n y  m o n e y  in  b a n k .

A n s .  I  d o n ’ t  k n o w  h o w  m u c h .

Q u e s . D id  sh e  h a v e  m o n e y ?

A n s .  S h e  h a d  a t  o n e  t im e .
Q u e s . A t  th e  t im e  o f  h e r  d e a th , d id  sh e  h a v e  m o n e y  m  

3°  b a n k ?
A n s .  N o ,  s ir . ' , ,
Q u e s . D id  sh e  e v e r  h a v e  m o n e y  in  a n y  o th e r  b a n k  o u t

th e  E lm e r  B a n k ?

A n s .  N o ,  s ir .
Q u e s . M r s . H a r r is  h a d  a n  id e a  th a t  s h e  w a s  v e r y  p o o r  

f in a n c ia lly , h a d  sh e  n o t ?
A n s .  T h a t  w a s  th e  m a k e  o f  h e r .
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Ques. Well, then, your answer is “yes” to that ques-
tion?

Ans. Yes.
Ques. She at one time wanted you to take her to the 

county house?
Ans. No, sir.
Ques. Didn’t you tell Samuel A. Dare, the husband 

of her daughter, that she wanted you to take her to the 
¡county house? io

Ans. I don’t remember.
Ques. Will you swear that you didn’t?
Ans. No, sir; I won’t swear that I did either.
Ques. Well, if she didn’t want to go you wouldn’t 

have told him so, would you?
Ans. Well, I might have done so, because I under-

stand they say I am crazy now.
Ques. I ask you if you ever told Lizzie Nixon this, 

“ My God, Lizzie, there is no salvation for the old wo-
man this time” ; did you ever tell her that? 2Q

Ans. No; if I have got my right mind I didn’t.
Ques. Did you say you did or did not?
Ans. I will say I did not.
Ques. During this time that you say you worked and 

brought home the money that was used for the support 
of the family, didn’t Mrs. Harris furnish money for the 
support and maintenance of the family?

Ans. Yes, sir.
Ques. Well, then, she was contributing toward it 

also with you?
Ans. Yes, sir. '
Ques. Do you say that Mr. Dare and Mrs. Dare never 

said anything about taking Mrs. Harris home with 
(them ?

Ans. She was there about,' I think, a couple of weeks 
before she died and wanted to take her home.

Ques. Now, why did you say, in answer to Mr. Ac-
ton’s question, that they never wanted to take her home; 
did you forget about that?
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Ans. Yes, sir.
Ques. Well, I understood you to say that they never 

cared for or provided for her; didn’t come there and 
bring things?

Ans. A  very little.
Ques. They did some little?
Ans. Yes, sir.
Ques. Well, you forgot about that when you were 

IO Answering Mr. Acton’s questions?
Ans.' Yes, sir; you have to answer short here.
Ques. The little you refer to was cake?
Ans. Yes, sir.
Ques. What else?
Ans. Mrs. Dare sent apples.
Ques. Who looked after the old lady’s clothes? 
Ans. She did, except what she hired done; I had to 

hire some little done for her.
Ques. Did Mrs. Dare or family do it?
Ans. No, sir.

°  Ques. Who bought her shoes?
Ans. I bought her shoes.
Ques. Who would tell you to?
Ans. She would, or I would see she needed them. 
Ques. Mrs. Dare do that?
Ans. No, sir.

By the Court:

Ques. When did Mr. Harris die?
3°  Ans. I haven’t the date; I think about fifteen years

ago.

By Judge Trenchard:

Ques. Mr. Fox, you say you bought shoes for Mrs. 
.Harris while she was there?

Ans. Yes, sir.



Ques. Didn’t she wear cloth shoes?
Ans. Yes, sir; but she had other shoes.

By Mr. Acton: I would like to ask Judge Hitchner 
;a question.

Ques. Judge, did you have any business transactions 
with Mrs. Harris about a year before her death?

Ans. About a year before her death she wanted IO 
money to pay bills, &c. I endorsed a note for $200; she 
got the money on it.

Ques. Was she at that time capable of doing busi-
ness?

Ans. Yes, sir; or I wouldn’t have gone into it; it was 
renewed about six or eight weeks before she died and 
raised $50.

Ques. Did she understand the business transaction?
Ans. Yes, sir.
Ques. Under the hands of the physicians at that time?
Ans. Yes, sir; that is why she wanted the money; they 

wouldn’t come without pay.
Ques. Did she speak anything with reference to rais-

ing this money on a mortgage ?
Ans. Yes, sir.
Ques. Was that the idea?
Ans. Yes, sir; but I told her I would endorse the 

note.
Ques. Did she tell you what property she wanted to 

mortgage ?
Ans. Yes; the Union street houses; the single houses. 30
Ques. And this conversation occurred how long be-

fore her death?
Ans. Well, just before it came due she was talking 

about putting it in a mortgage with a little more money 
she needed; she was getting so bad, she was failing,
I thought it best to let the note be renewed for $250.
It went to protest after her death; it lies there protested.

14
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Q u e s . D id  y o u  h e a r  h e r  m a k e  a n y  sta te m e n t w h en  
sh e e x e c u te d  th is  w ill as to  w h o m  sh e d esired  to  help  

o r  a n y th in g  o f th a t  k in d ?
A n s . N o .
Q ues. Y o u  d o n ’t rem em b er h e a rin g  her sa y  th at she 

“ w a n te d  to  help th em  th a t h ad  helped h e r ? ”
A n s . Y e s ,  in  th e p resence o f  th e  w itn e sse s; th ey  d idn ’t  

k n o w  w h a t w a s  in th e w ill?

to
R e-cro ss  e x a m in atio n .

B y  J u d g e  T r e n c h a r d :

Q ues. A b o u t  h o w  lo n g  p revio u s to  her death  w as this, 

m o n ey  g o t  on  th e n o te?
A n s . T h e  first tim e ?
Q u es. Y e s .
A n s . I t  h as been o v e r  a  y e a r  fro m  th is tim e; it was. 

a  y e a r  b e fo re  h er death .
20 Q u es. Y o u  g o t  th is m o n ey  fro m  th e B rid g e to n  N a -

tio n al B a n k , o f  B r id g e to n , N . J .?

A n s . Y e s ,  sir.

B y  th e C o u r t :

Q u es. D id  e ith er  W illia m  F o x  o r M a g g ie  F o x  request 

y o u  to  m a k e  th e  a ltera tio n  ?

A n s . N o , sir.
Q u es. D id  th e y  k n o w  w h eth er y o u  w e re  g o in g  to m a k e  

30 i t?
A n s . N o .
Q u es. W h e n  d id  th e y  first find o u t th at y o u  had m ad e 

th a t a lte ra tio n ?
A n s . I  th in k  n o t b e fo re  it  cam e u p  h ere in C ou rt.



B y  J u d g e  T re n c h a rd  :

Q ues. W illia m  F o x  cam e to  y o u  and  to ld  y o u  th a t y o u  
had g o t  his w i fe ’s n am e w r o n g  in  th e w ill ?

Ans'. H e  m en tion ed  it to  m e ; said  th ere is a  m istake  in 
m y  w ife ’s nam e.

Q ues. W h a t  d id  y o u  s a y ?

A n s . I said  I  th o u g h t her n am e w a s “ C h riss ie .”

B y  th e C o u r t :

Q ues. D id  y o u  m ake k n o w n  to him  in  a n y  w a y  th a t 
y o u  w e re  g o in g  to  m ake th a t a lte ra tio n ?

A n s . N o .

B y  J u d g e  T r e n c h a r d :

Q ues. D id  y o u  state  to  h im  th a t y o u  re g a rd e d  th a t as 
y o u r m istake, and th a t y o u  w o u ld  m ake it r ig h t?

A n s . N o , sir. 20

Q ues. D id n ’t y o u  tell h im  th a t y o u  w o u ld  m ake th a t 
co rrectio n  ?

A n s . N o ;  I sa id  I  w a s  su re I d id n ’t  g e t  it  r ig h t, an d  
th at I supposed th a t I m ig h t m ake it  rig h t.

T h e  h e a rin g  a t th is p o in t a d jo u rn e d  to  T h u r sd a y , the 
3 1s t  o f  O cto b er, in stan t, at 10  A .  M .

S a i ^ m , N . J., O cto b er 3 1 , 19 0 1.

B y  M r. A c t o n : I f  th e  C o u rt  please, at o u r  last s itt in g  
Ju d g e T re n c h a rd  a sked  fo r  the p ro d u ctio n  o f  all re tu rn -
ed and can celled  checks, secu rities, etc., w h ich  th e  testa -
tr ix  m a y  h a ve  le ft, and fo r  a ll d ue b ills, m o rtg a g e s  and 
notes in co n tro l o f  m y  clien ts. I w o u ld  sa y  th a t J u d g e
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H itc h n e r  in fo rm s m e th a t he h as been u n ab le  to  find an y 
p ro m isso ry  note, due b ill o r m o rtg a g e , o r eviden ce o f 
debt. T h e r e  w e re  som e th ree  o r fo u r  can celled  checks, 
w h ic h  he la id  o u t an d  th o u g h t he h a d  in a  p ile o f  papers, 
w h ic h  he b ro u g h t d o w n  here, b u t w h en  he loo ked  in  them, 
h e  fo u n d  th e y  w e re  n o t t h e r e ; he m u st h a v e  le ft  them  at 
hom e. W e  w ill p rod u ce  th em  a t th e n e x t  m eetin g  or 
sh o w  them  to  J u d g e  T re n c h a rd . T h e y  w e re  checks, 

IO d ra w n  upon th e m o n ey  rea lized  b y  A n n a  H a r r is  fro m  the 
en dorsem en t o f  a  n ote in h er fa v o r  b y  J u d g e  H itch n er 
fo r  $250. S h e  d eposited  th is  m o n ey  an d  d re w  checks on 
it  as she needed it fro m  tim e to  tim e, an d  these are the- 

o n ly  ch ecks w e  k n o w  to  be extan t.

J u d g e  T r e n c h a r d : H o w  ab o ut th e b a n k  b o o k ?

M r. A c t o n : T h e r e  is no  b a n k  book . I t  m a y  be that 
th ere  w a s  a  d ep osit slip. J u d g e  H itc h n e r  in fo rm s m e th at

th ere  is no  m o n ey  in  th e b a n k ; she d re w  it  all.
2D

T h e  C o u rt  -: D o es J u d g e  H itc h n e r  sa y  he d re w  it, or did 

sh e?

J u d g e  H it c h n e r : S h e  d id ; I  fix ed  up th e  checks. F o x  
w o u ld  cash  them . T h e y  w e re  on  th e  B r id g e to n  B an k.

E me r s o n  S h e r w o o d , recalled for

30
D ir e c t  exa m in atio n .

B y  M r. A c t o n :

Q u es. M r. S h e rw o o d , y o u  h a v e  a lre a d y  been sw o rn  in  

th is  ca se ?
A n s . Y e s ,  sir.
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Q ues. Y o u  w e re  on e o f  th e  su b scrib in g  w itn esses to  

the w ill o f  A n n a  H a r r is ?

J u d g e  T r e n c h a r d : I o b je c t to  th a t; w e  h a ve  been all 

o ver that.

M r. A c t o n :  I  m ere ly  w a n t to  id e n tify  th e w itn ess.

T h e  C o u r t : G o  on. i o

A n s . I am , sir.
Q ues. D id  y o u  k n o w  A n n a  H a r r is  w e ll in  her life tim e  ?
A n s . I th in k  fo r  th e p ast tw e lv e  y e a rs— eleven  o r 

tw elve .

J u d g e  T re n c h a rd  : O n e  m o m e n t! T h e  w itn ess has a l-

read y  been o v e r  th is g ro u n d .

T h e  C o u r t :  T h is  is a m atter in  the d iscretio n  o f  the 
C o u rt in th ese w ill  cases. T h e y  p ro b ab ly  w a n t to  tou ch  
on the m en tal co n d itio n  o f  the te sta tr ix . I prop ose to  a l-
lo w  th e g re a te st la titu d e  in a ll o f  the e x a m in a tio n  o f  w it-
nesses.

J u d g e  T r e n c h a r d : I w ill a t th e  prop er tim e in terp ose 
an o b je ctio n . M y  o b je ctio n  is to  re c a llin g  th is w itn ess 
fo r  th e p urpose o f  p r o v in g  m atters to  w h ich  he has a l-
rea d y  testified  w h en  fo rm e rly  on  th e  stan d, o r to  p ro v e  
a n y  o th er m atters to  w h ich  he should  h a v e  testified  then, 
fo r  the reason  th at I had  a r ig h t  to  presum e th at he w a s  3°  
n o t to  be ca lled  a g a in  to  te s t ify  to  w h a t he sh ou ld  h ave  
a lre a d y  testified  to. I w a n t to  be on  reco rd  in  th is w a y .

T h e  C o u r t : G o  on, M r. A c to n .
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B y  M r. A c t o n :

Q u es. D id  y o u  ev er h a v e  a n y  busin ess tran saction s 
w ith  M rs. H a r r is ?

A n s . I d id , sir.
Q ues. W h e n  and w h a t w e re  th e y ?
A n s . I so ld  her a horse, w a g o n  and harness.
Q ues. W h e n ?

IO A n s . I th in k  it w a s tw o  y e a rs  a g o  la st sp rin g , be three 
y e a rs  n e x t  sp rin g , o r it w a s th ree y e a rs  last sp rin g ; I am 
n o t p ositive.

Q ues. W ill  y o u  state  to  th e C o u rt  th e circu m stan ces 
o f  th at tra n sa ctio n ?

A n s . S h e  sent fo r  m e and  said , “ Y o u  h a v e  a  horse, 
w a g o n  and  h arn ess fo r  sa le ? ”  I sa id  I h a d ; and  she w a n t-
ed  to  k n o w  w h a t I asked  fo r  it. I to ld  her $ 110 . S h e  
said  she w a n ted  to  b u y  them , and she th o u g h t I o u g h t to 
tak e  $100. I said  I d id n ’t th in k  I o u g h t to, b u t she beat 
m e d o w n  th e $ 10  and b o u g h t them . S h e  w a n ted  m e to 

20 leav e  th e h orse in m y  b a rn  fo r  a  fe w  d a y s  u n til “ B il ly ”  
cou ld  b u ild  a stable. I said , “ A l l  r ig h t .”  M r. F o x  cam e 
and g o t  the h o r s e ; I w e n t and g o t  the m on ey. S h e  count-
ed o ut th e  m on ey.

Q u es. D id  y o u  see h er fre q u e n tly  d u r in g  th e  last five 
o r s ix  y e a rs  o f  h er l ife ?

A n s . Y e s .
Q ues. D id  y o u  co n v erse  w ith  h er on  th ese  occasio n s ?
A n s . N o t  m a n y  tim es?
Q u es. D id  y o u  ev er  n o tice  a n y  m en tal in ca p a city  in 

3°  A n n a  H a r r is  d u r in g  a n y  o f  these tim es?
A n s . N o .
Q ues. W ill  y o u  state  to  h is H o n o r  w h a t w a s  th e m en-

tal co n d itio n  o f  M rs . H a r r is  in  h er life tim e, and d u rin g  
th e  tim e y o u  k n e w  her ?

A n s . W e ll, sir, th e tim e I k n e w  h er I  ca lled  h er ju s t  as 
so u n d  o f  m ind  as a n y  person  I ev er  kn ew .

Q ues. S h e  a lw a y s  k n e w  y o u ?
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A n s. F o r  th e la st e leven  o r tw e lv e  years.
Q ues. C o n v ersed  w ith  y o u  in te llig e n tly ?

A n s. Y e s , sir.
Q ues. D id  she ev er ta lk  to  y o u  ab o ut h er h ouse p rop-

erty, about the re n tin g  o f  th em ?
A n s. Y e s , s ir ;  I h a v e  done m ason  w o r k  fo r  her.
Q ues. W h o  w o u ld  em p loy  y o u  a t these tim es?
A n s. M rs. H a rris .
Q ues. W h o  w o u ld  p a y  y o u ?
A n s, M rs. H a rris . S h e  w o u ld  send M r. F o x  to  h a ve  

me cam e o ver, she w a n ted  m e to  do  som e w o r k ;  she 
w ould  tell m e w h a t to  do and  p a y  me.

Q ues. Y o u  w o u ld  m ake y o u r  rep o rts o f  w o r k  don e to  

her?
A n s. Y e s , sir.
Q ues. R en d er y o u r  b ill to  her ?
A n s. Y e s , sir.
Q ues. R e c e iv e  y o u r  m o n ey  fro m  h er?
A n s. Y e s , sir.

io

20

C ro ss-exa m in atio n .

B y  J u d g e  T r e n c h a r d :

Q ues. Y o u  sa y  y o u  th in k  it w a s th ree y e a rs  a g o  last 
sp rin g  y o u  sold  her th e horse, w a g o n  and h arn ess ?

A n s. Y e s , sir.
Q ues. W h o  cam e to  y o u  ab o ut th a t m atter, M r. F o x ?
A n s. M r. F o x  cam e to  m e ; said  M rs. H a r r is  w a n ted  

me to  com e o ver. 3°

Q ues. W h e n  y o u  ca lled  o v e r  there, w h ere  d id  y o u  find 
the old la d y ?

A n s. In  h er house.
Q ues. In  bed o r  s itt in g  u p ?
A n s . S h e  w a s in  a ch a ir.

Q u es . V e r y  fe e b le  a t th a t  tim e, w a s n ’t sh e ?

A n s . W e ll,  y e s ;  q u ite  fe e b le ;  sh e c o u ld n ’t g e t  a ro u n d  
¡the h o use.
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Q u e s . C o u ld n ’t g e t  a ro u n d  th e  h o u s e ?

A n s . N o t  m u ch .
Q u e s . S h e  h a d  b e e n  in  th a t  c o n d itio n  fo r  so m e  tim e, 

h a d  sh e n o t?
A n s . W e ll,  sh e  h a d  b e e n  k in d  o f an  in v a lid  lik e  a b o u t 

g e t t in g  a ro u n d  fo r  th re e  o r  fo u r  y e a r s ; it  m ig h t  be 

a  lit t le  lo n g e r .
Q u e s . H e r  c o n d itio n  g r e w  s te a d ily  w o r s e  u n til she 

I0  d ie d ; isn ’t  th a t  so ?
A n s . W e ll,  sh e w o u ld  g e t  w o r s e  in  h e r  h e a lth ; yes.
Q u e s . N o w , th e se  tim e s y o u  sa w  h e r  w e re  a lo n g  

a b o u t  th e  tim e  y o u  so ld  h e r  th e  h o rs e ?
A n s . Y e s ,  s ir ;  a n d  a fte rw a rd s.
Q u e s . W h e n  d id  y o u  see h e r  a fte rw a r d s ?
A n s . I h a v e  b e e n  th e re  to  see M r. F o x  a  n u m b e r  of 

tim e s  a n d  sh e h as c o m e  to  th e  d o o r , an d  I h a v e  w en t 

jn to  th e  h o u se  to  see M r. F o x .
Q u e s . W h a t  d id  y o u  see F o x  fo r  ?
A n s . I w e n t  th e re  to  g e t  h im  to  c u t  o r  d ra w  w o o d  

20 fo r  m e.
Q u e s . W a s  it  b e fo r e  y o u  so ld  th e  h o rs e  th a t  y o u  did 

th e  w o r k  o n  th e  h o u s e ?
A n s . T h e  m a so n  w o r k  ?

Q u e s . Y e s ,  sir.
A n s . Y e s ,  sir.
Q u e s . T h e n  y o u  h a v e n ’t h a d  a n y  d e a lin g  w ith  M rs. 

H a r r is  s in ce  y o u  so ld  h e r  th e  h o rs e ?

A n s . N o t  r ig h t  d ire ct.
Q u e s . W h a te v e r  d e a lin g  y o u  h a v e  h a d  sin ce  th a t  tim e 

3°  h a v e  b e e n  w ith  F o x ?
A n s . W e ll,  I w o u ld  a sk  F o x  to  c u t  w o o d ; h e  w o u ld  

- sa y , “ I ’ll a sk  th e  o ld  la d y ” ; th a t ’s th e  r e p ly  h e  w o u ld  

m a k e  m e if  w e  w e re  o u t  o f d o o rs.
Q u e s . W e ll,  n o w , y o u  said  y o u  c o n v e r s e d  fre q u e n tly  

w ith  th e  o ld  l a d y ; w h e n  w a s  th a t?
A n s . I  c a n n o t te ll th e  dates.
Q u e s . S in c e  y o u  so ld  th e  h o rs e ?
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A n s . Y e s , si r.

Q u e s. W h a t d i d s h e s a y ?

A n s. W e ll, s h e s a i d s h e c o u l d n ’ t g e t a n y r e n t s, w a n t e d  

t o  k n o w  h o w  b u s i n e s s w a s ?

Q u e s. T h a t w a s a ll s h e s a i d, a s f a r a s y o u  c a n r e c o l -

l e c t ?

A n s. W e ll, t h a t i s a ll I t h i n k  o f ; I c a n n o t t e ll y o u  

■ e v er y w o r d .

Q u e s. D i d  s h e s a y s h e w a s c o ll e c t i n g  h e r r e n t s o r I 0 

F o x  w a s ?

A n s. S h e d i d n ’ t s a y ; s h e w a s a w o m a n  c a p a b l e o f 

d o i n g h e r o w n  b u s i n e s s h e r s elf.

B y  J u d g e T r e n c h a r d : I a s k t h a t t h e l a s t a n s w e r b e 

s t r i c k e n  o u t.

B y  t h e C o u r t :  I w ill n o t o r d e r i t s t r i c k e n  o u t.

Q u e s. W e ll, d o y o u  k n o w , a s a m a t t e r o f f a c t, t h a t 

a t t h e ti m e y o u  t a l k e d  a b o u t, s h e w a s c o ll e c t i n g  h e r 

r e n t s o r w h e t h e r F o x  w a s ?

A n s. S h e s a i d s h e w a s b o t h e r e d  i n g e t t i n g  h e r r e n t s.

Q u e s. I s t h a t a ll ?

A n s. S h e d i d n ’ t t e ll m e w h e t h e r s h e o r F o x  o r a n y -

b o d y el s e w a s c o ll e c t i n g  t h e m .

Q u e s. N o w , M r. S h e r w o o d , h a v e y o u  t o l d  u s e v e r y -

t h i n g  t h a t s h e s a i d d u r i n g  t h e s e c o n v e r s a ti o n s , a s f a r 

a s y o u  c a n r e c o ll e c t ?

A n s. W e ll, I s h o u l d  s a y a ll t h a t a m o u n t s t o  a n y t h i n g .
3 0

B y  J u d g e T r e n c h a r d :  T h a t i s all.

1 5
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Dr . He n r y  Ro g e r s , sworn.

Direct examination.

B y  M r. A c t o n :

Q u e s . D r . R o g e r s ,  w h e r e  d o  y o u  liv e  ?

A n s . E lm e r .
IO Q u e s . A r e  y o u  a r e g u la r  p r a c t ic in g  p h y s ic ia n ?

A n s . Y e s .
Q u e s . D id  y o u  k n o w  A n n a  H a r r is  in h e r  life tim e ?  

A n s . Y e s ,  sir.
Q u e s . D id  y o u  a tte n d  h e r  p r o fe ss io n a lly  in  h e r  life-

t im e , o r  a  p a rt  o f it?
A n s . Y e s ,  sir.

B il l  o f M rs . H a r r is , d e b to r  o f D r . R o g e r s ,  sh o w n  w it-

ness, h e  is a s k e d :

20 Q u e s . Is  th a t  a  b ill re n d e re d  b y  y o u  to  A n n a  H a r r is  

fo r  p ro fe ss io n a l s e rv ic e s ?
A n s . Y e s ,  sir.

( O b je c te d  to  b y  J u d g e  T r e n c h a r d . O b je c t io n  o v e r -

ru le d .)

Q u e s . D o e s  it  r e p re se n t v is its ?
A n s . Y e s ,  s ir ;  a n d  m ed ic in e .
Q u es. D id  y o u  atten d  A n n a  H a r r is  on  i ,  8, 19 0 0 ?

30 A n s . Y e s , ‘sir.
Q u e s . 1, 10, 190 0 ?
A n s . Y e s ,  sir.
Q u e s . 1, 14 , 190 0 ?
A n s . Y e s ,  sir.
Q u e s . 1, 20, 19 0 0 ?
A n s . Y e s ,  sir.
Q u e s . 1, 2 5, 19 0 0 ?
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A n s . Y e s ,  sir.
Q u e s . i ,  2 7, 190 0 ?
A n s . Y e s ,  sir.
Q u e s . 1, 29, 19 0 0 ?
A n s . Y e s ,  sir.
Q u e s . 2, 10, 190 0 ?

A n s. Y e s ,  s ir ;  I  a tte n d e d  h e r  o n  e v e r y  d a y  o n  th a t  
bill.

10
(B ill o ffe re d  in e v id e n c e  b y  M r. A c to n .)

(A d m iss io n  o f b ill in  e v id e n c e  o b je c te d  to  b y  J u d g e  
T re n c h a rd .)

(O b je c t io n  o v e r r u le d .)

B y  M r. A c t o n :

Ques. Did you know Anna Harris in her lifetime ?
A n s. Y e s ,  sir.

Q u e s . D id  y o u  k n o w  h e r  b e tw e e n  1, 8, 1900, a n d  3,
25, 1900?

A n s . Y e s ,  sir.

Q u es. D id  y o u  a tte n d  h e r  fr e q u e n tly  d u r in g  th e se  
d a te s  ?

A n s . Y e s ,  s ir ;  a n d  p r e v io u s  to  th at.

Q u es. W e ll,  d o c to r , w h a t  w a s h e r  m e n ta l c o n d itio n  
•during th a t  t im e ?

A n s. W e ll, I th in k  h e r  m e n ta l c o n d itio n  w a s a ll r ig h t , 
so  far as d o in g  h e r  b u sin ess. 3°

Q u es. Y o u  n o tic e  a n y th in g  irr a tio n a l a b o u t  h e r  m in d ?
A n s. N o ;  th e re  w a s n o th in g  w r o n g  a b o u t  h e r  m in d ; 

it  w as p h y sica l.

Q u es . D o c to r , w h a t w a s  h e r  p h y s ic a l a ilm e n t?
A n s . W e ll,  sh e  h ad  v a r io u s  t r o u b le s ;  m o re  o f a  c o m -

p lic a tio n ; sh e  h a d  so m e  tro u b le  w ith  h e r  h e a rt, so m e 
b ro n c h itis , m o re  o r  less b la d d e r  tro u b le , th e  d isea ses o f
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o ld  a g e ;  sh e  d id n ’t  h a v e  th e  lin e  o f s y m p to m s o f an y 
o n e  d isea se  th a t  I c o u ld  e v e r  d is c o v e r ;  I d id n  t a tten d  
h e r  r e g u la r ly ;  sh e  h ad  a n o th e r  d o c to r , I  th in k .

Q u e s . W a s  sh e  a b le  to  h o ld  h e r  u rin e  ?
A n s . N o t  e n t ir e ly ;  th e r e  w a s so m e  in c o n tin e n c e  of 

u rin e.
Q u e s . W a s  th e re  a n y th in g  to  in d ic a te  a n y  v iru le n t 

d isea se  a b o u t  h e r ?
IO A n s . N o , s ir ;  a n y  d isea se  th a t w a s ca u se d  th e re  w as 

c a u se d  b y  th e  u rin e  d r ip p in g ;  th e r e  w a s  m o re  o r  less 

ir r ita t io n  o f th e  p a rts .
Q ues. S h e  a lw a y s  k n e w  y o u  e v e ry  tim e y o u  w ent 

th e r e  ?
A n s . Y e s ,  sir.
Q u e s . C o n v e r s e  in te llig e n t ly  o n  all th e se  o c c a sio n s ?

A n s . Y e s ,  sir.
Q u e s . F r o m  y o u r  k n o w le d g e  o f h er, w o u ld  y o u  p ro -

n o u n c e  h e r  c o m p e te n t  to  m a k e  a w ill?

A n s . I  w o u ld ;  yes.
20 Q u e s . Y o u  n e v e r  sa w  a n y  e v id e n c e  o f m e n ta l dis-

o r d e r  in  th e  w o m a n ?
A n s . N o , sir.

M r. A c t o n : I in te n d  to  o ffe r  th e  b ill.

Cross-examination.

B y  J u d g e  T r e n c h a r d :

3°  Q u e s . Y o u  t o o k  th is  fro m  so m e  b o o k , d o c to r ?
A n s . N o , s ir ;  I  d id n ’ t ;  th e  re a so n  I d id n ’t  h a v e  a n y  

r e g u la r  a c c o u n t  o f  it  w a s  b e c a u se  I  d id n ’t  a tten d  h er 
r e g u la r ly ;  I h a v e  a  m e m o ra n d u m  ca le n d a r  o n  m y  desk 
o n  w h ic h  I  e n te re d  th e m ; I  w o u ld  file  th e  sh e e ts  and 

fro m  th e m  I  c o p ie d  th is  bill.

J u d g e  T r e n c h a r d :  I  o b je c t  to  o ffe r in g  th is  bill,.
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as it is n o t th e  b e s t  e v id e n c e  o f w h a t is s o u g h t  to  b e  

p ro v ed .

T h e  C o u r t : I  w ill a d m it it.

(B ill m a rk e d  E x h ib it  B , fo r  p ro p o n e n t.)

B y  J u d g e  T r e n c h a r d :

io
Q u es. D u r in g  w h a t p e r io d  o f tim e  d id  y o u  a tte n d  th e  

d eced en t p r o fe ss io n a lly ?
A n s . W e ll,  I a tte n d e d  h e r  b e fo r e  th ese  d ates, b u t  1 

co u ld n ’t te ll w h en , b e c a u se  I h a v e n ’t a n y  le d g e r ' a c c o u n t  
o f it.

Q u es. W e ll,  w ill y o u  te ll us w h e n ?
A n s . F o r  th e  la st tw o  a n d  a h a lf y e a rs .
Q u es. D u r in g  th a t  p e r io d  o f tim e  w h a t  o th e r  p h y -

sicians a tte n d e d  h e r ?
A n s . I d o n ’t k n o w .

Q u es. Y o u  d o n ’t k n o w , as a  m a tte r  o f fa ct, th a t  D r . 
C o n o v e r  a tte n d e d  h e r  a t th a t  tim e  ?

A n s . O n ly  fro m  h ea rsa y .

Q u es. A s  I u n d e rsta n d  y o u , th e re  w a s  a  g e n e r a l 
b r e a k in g  d o w n  o f th is  la d y ’s h e a lth ?

A n s . Y e s ,  sir.

Q u es. A n d  th a t  h a d  b ee n  g o in g  a n d  g r a d u a lly  g e t t in g  
w o rse  d u r in g  th e  e n tire  tim e  y o u  a tte n d e d  h e r  p r o fe s -
sio n a lly  ?

A n s . Y e s .

Q u es. A s  a  re su lt  o f these- p h y s ic a l d iso rd e rs , d id  th e  
d eced en t a t a n y  tim e  h a v e  a n y  fe v e r ?

A n s . N o , s ir ;  n o t  w h ile  I  a tte n d e d  h e r ?
Q u es. S h e  h ad  b la d d e r  tr o u b le ?
A n s . Y e s ,  sir.

Q u es . Is  n o t b la d d e r  tro u b le  a c c o m p a n ie d  g e n e r a lly  
b y  fe v e r?

A n s . N o t  n e c e ss a rily  so.



Q u e s . I t  is g e n e r a lly  a n d  fr e q u e n tly  so , is it  n o t?
A n s . W e ll,  it is a c c o r d in g  to  w h a t k in d  o f b lad d er 

tr o u b le  y o u  a re  ta lk in g  a b o u t  ; in  o ld  a g e  th e re  is co n -
sid e ra b le  in c o n tin e n c e  ca u se d  b y  r e la x a tio n  o f the 
sp h in c te r  m u scles.

Q u e s . T h is  g e n e r a l b r e a k in g  d o w n  n e c e ss a rily  af-
fe c te d  h e r  m in d , d id  it n o t?

A n s . I do n o t th in k  so.
Q u es. Is it n o t tru e  th at w h en  th ere is a g e n e ra l break-

in g  d o w n  p h y sica lly , it in v a r ia b ly  a ffects  the m ind to 
som e d eg ree  ?

A n s . In  old  a g e  th ere  w o u ld  be som e b re a k in g  dow n 
d u e to  th e system ic  p o iso n in g.

Q u es. T h e  la d y ’s p h y sica l o rg a n s  w e re  b re a k in g  d ow n ?
A n s . Y e s ,  sir.
Q u es. T h e  h eart w a s  b re a k in g  d o w n ?
A n s . Y e s ,  sir.
Q u es. T h e  b lad d er w a s b re a k in g  d o w n  ?
A n s . Y e s ,  sir.
Q u es. Is n ’t it tru e  th e b ra in  w a s  b re a k in g  d o w n ?
A n s . W e ll, it m ig h t be tru e  to  a  certa in  exten t. D o  

y o u  k n o w  w h a t I m ea n ?
Q ues. Y e s , s ir ;  I am  satisfied  w ith  th e a n sw er. W ell, 

d octo r, y o u  sa y  th is la d y  d id n ’t h o ld  h er u rin e ?
A n s . I did.
Q u es. T h is  la d y  as a  m atter o f  fa c t  w a s  su ffe r in g  from  

senile d em en tia?
A n s . I do  n o t th in k  she w as.
Q ues. D id  y o u  ev er h a ve  a case o f  senile d em en tia?
A n s . I h a ve  n ever had  a case. I th in k  I  w o u ld  kn ow  

it i f  I sa w  it.
Q u es. I presum e, d o cto r, y o u  co n sid er y o u r s e lf  quali-

fied to  te s t ify  w ith  respect to  senile d em en tia?
A n s . I  th in k  I am .
Q u es. I w ill state  to  y o u  certa in  th in g s  co n ce rn in g  a 

w o m an , w h o m  I w ill ca ll “ M rs. H .,”  w h ic h  th in g s  I w ill 
a sk  y o u  to  assum e as tru e, and  u pon th is assum ption  as 

th e  tru th , I w ill h e re a fte r  a sk  y o u r  o p in ion  as an expert.



D r. R o g e rs  : I appeal to  the Ju d g e . Is  th is ex p ert tes-
tim ony ?

T h e  C o u r t : Y o u  m u st an sw er the question s to  th e best 
o f y o u r ab ility .

Q ues. T h e  fa cts  I a sk  y o u  to  assum e to be. tru e  and 
upon w h ich  I w ill a sk  y o u r  o p in ion  a r e : “ M rs. H .”  d ied  
June 24, 19 0 1, a g ed  se ven ty-five  y e a rs ;  she w a s  a lw a y s  IO 
eccentric and su b je ct all h er life  to  h y steria , and a lw a y s  
had, at tim es, a  v io le n t tem per. F o u r  y e a rs  p reced in g  
her death she h ad  th e “ g rip p e ,”  le a v in g  h er in bad p h y si-
cal health, and  b y  reason  th e re o f she w a s confined to  h er 
room . F o u r  y e a rs  b e fo re  h er d eath  a decided  ch a n g e  in 
her m ind w a s  n o ticea b le ; fro m  th is tim e on h er m ental 
condition n ever im p ro ved , b u t g r e w  stea d ily  w o rse , u n til 
her death, w h ich  w a s  th e resu lt o f  a gen era l b re a k in g  
dow n, and old  a g e  and  a co m p lication  o f  d iseases, a m o n g  
others, h eart trou ble, b ron ch itus, b la d d er tro u b le ; the

20
changes in h er m en tal co n d itio n , to  w h ich  I h a ve  r e fe r -
red, w ere  sh o w n  in th e fo llo w in g  m a n n e r : * S h e  at tim es 
had the d elu sion  th at her m oth er and sis.ter, both  o f  w h o m  
w ere dead, w e re  p resen t in the room  w ith  h e r ; she ra re ly  
ever m ade in q u iries resp e ctin g  h er o w n  relation s, and 
rarely  ev er sh o w ed  a n y  so licitu d e fo r  her liv in g  r e la t iv e s ; 
she freq u en tly  sent fo r  her o w n  d a u g h ter, and then w o u ld  
en tirely  ig n o re  her w h en  she w a s p rese n t; a fte r  th e v is its  
o f her d a u g h te r  she w o u ld  h a ve  no reco llection  th ere o f, 
and w o u ld  in q u ire  h o w  it w a s h er d a u g h te r  h a d n ’t been 
there, and w o u ld  som etim es in q u ire  w h eth er o r n o t h er 3°  
d au g h ter w a s d e a d ; she had  a d elu sion  th at she had  som e 
relative  o r fr ien d  b y  th e n am e o f  “ A m a n d a ,”  and  called  
fo r  her, w o n d e r in g  w h y  she d id n ’t com e. In  F e b ru a ry , 
1900 ( I  a sk  y o u r  p a rticu la r  a tten tio n  to  th at t im e ) , she 
didn t k n o w  h er o w n  d a u g h ter, A n n a  D a r e ; in F e b ru a ry , 

1900, she d id  n o t k n o w  h er o w n  d a u g h te r  had been to  see 
h e r ; in F e b ru a ry , 1900, she d id n ’t k n o w  th e n am e o f  th e
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w o m a n  w h o  w a s F o x ’s w ife , w ith  w h o m  sh e had  lived 
fo r  severa l y ea rs , and had  a d elu sion  th at F o x ’s w ife  w as 
n am ed  “ C h r is s ie ;”  an d  th at, in F e b ru a ry , 1900, she w ould  
c o n sta n tly  w r in g  her han ds and  cla im ed  to  be in great 
tro u b le ; th at she h ad  th e d elu sio n  th a t she h ad  lost $1,200 
in  cash  an d  papers o f  v a lu e ; and th a t she had  th e delusion 
th a t W illia m  F o x  w a s  t r y in g  to  b u rn  her a liv e ; th at she 
had  th e  d elu sion  th a t W illia m  F o x  w a s  h a v in g  im proper

IO ca rn a l re lation s w ith  her. A s s u m in g  th at all o f  these 
th in g s  w h ich  I  h a ve  stated  to  y o u  are  tru e  co n ce rn in g  the 
h y p o th etica l M rs. H ., I a sk  y o u  w h eth er, in y o u r  opinion, 
in  F e b ru a ry , 1900, she possessed a sou n d  m ind, and 
w h eth er, in  y o u r  ju d g m e n t, she w a s  capable o f  m a k in g  a 
w ill?

A n s . A s s u m in g  th is to  be tru e ?
Q u es. Y e s ,  sir.
A n s . I w o u ld  ca ll th is dem entia.
Q u es. W o u ld  y o u  co n sid er th is p erson com peten t to  do 

busin ess ?
'20 •

A n s . N o t  u n d er th ose circu m stan ces.
Q ues. A n d  y o u  w o u ld  co n sid er su ch  a p erson  to  have 

an un sou n d  mind* o f  co u rse  ?
A n s . T o  a certa in  exten t.
Q u es. D o c to r , y o u  k n o w  th is la d y  here, M rs. Ida 

S c o tt  ?
A n s . Y e s ,  sir.
Q u es. Y o u  h a v e  ta lk ed  w ith  h er co n ce rn in g  the m ental 

co n d itio n  o f  th e d ecedent, h a ve  y o u  n o t?
A n s . T o  som e e x te n t;  yes.

3°  Q ues. D id  y o u  n o t te ll h er th at y o u  w o u ld  n o t w ant 

th e d eceden t to  do b u sin ess fo r  y o u  ?
A n s . C o u ld n ’t sa y  I d id . I  had  a co n v ersa tio n  w ith  

h er one m o r n in g ; I to ld  her w h a t I  to ld  y o u  ab o ut m ore 

o r  less so fte n in g  due to  adolescence.
Q u es. Is  th at a  fa c t  th a t y o u  w o u ld n ’t h a v e  w anted 

th e  deced en t to  do  bu sin ess fo r  y o u ?
A n s . I d id  b u sin ess  w ith  h e r  a n d  sh e d id  w ith  m e all 

r ig h t .
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Q u es. W e ll,  th en , y o u  d id n ’t s ta te  to  M rs . S c o t t  th a t  
y o u  w o u ld n ’t w a n t h e r  to  d o  b u sin ess  fo r  y o u  ?

A n s. I h a v e n ’t a n y  ty p e w r itte n  c o p y  o f w h a t  I  said.
Q ues. D o cto r, w o n ’t  y o u  tell w h a t y o u  sa id ; d id  y o u  

or did y o u  n o t m a k e  th a t  s ta te m e n t?
A n s . I d id  n o t ; a t  least, I  d o  n o t re m e m b e r  it  if  I  did.
Q u es. D id  y o u  m a k e  a s im ila r  s ta te m e n t to  A n n a  

D a re ?
A n s . S h e  w a s in  th e  ro o m  a t th e  tim e. IO
Q u es. D id  y o u  m a k e  a  s im ila r  s ta te m e n t to  A n n a  

D a re ?
A n s. A n n a  o r  H a n n a h  ?

J u d g e  T r e n c h a r d :  M rs . D a r e , w ill y o u  sta n d  u p ?

U p o n  th e  r is in g  o f M rs . D a r e  w itn e s s  a n s w e r s : *

A n s . Y e s ,  s ir ;  sh e  w a s  in th e  ro o m .
Q u es. D id  y o u  te ll h e r  th a t  y o u  w o u ld n ’t w a n t  th e  

d eced en t to  d o  b u sin ess  fo r  y o u  ?
A n s. W e  w e re  all in  th e  ro o m  a t th e  sa m e tim e.
Q u es. M rs . H a r r is  w a s a lw a y s  a  p e c u lia r  w o m a n , w a s 

she n o t?

A n s . Y e s ,  s ir ;  sh e  h ad  so m e  o f th e  p e c u lia r it ie s  o f  a 
w o m a n ; y es, sir.

Q u es. A n d  a t t im e s  sh e w a s fo r g e t fu l?
A n s. N o t  to  m y  k n o w le d g e .
Q u es. N e v e r  fo r g o t  to  ta k e  h e r  m e d ic in e ?
A n s . I  d id n ’t  h a v e  a n y th in g  to  d o  a b o u t  g iv in g  th e  

m ed ic in e; I  w a s  o n ly  th e  d o c to r . 3°
Q u es. D id  sh e  ta k e  h e r  m e d ic in e ?
A n s . W e ll,  I  k n o w  sh e d id n ’t g e t  a ll h e r  m e d ic in e ;

I  d o n ’t k n o w  w h e th e r  sh e g o t  it fo r  h e rse lf o r  w h e th e r  
the o th e r  w o m a n  g o t  it fo r  h er.

Q u es. Y o u  k n o w  sh e  d id n ’ t g e t  it?
A n s . Y e s ,  sir.

Q u es. D id  y o u  e v e r  h e a r  h e r  m a k e  a n y  fu n n y  n o ise s?
16
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A n s . Y e s ,  sir.
Q u e s . W ill  y o u  d e sc r ib e  th e m ?
A n s . W e ll,  m a k in g  s o r t  o f a  h u m m in g  n o ise .
Q u e s . W h e n  w o u ld  sh e  d o  th a t  ?
A n s . A lw a y s  d id  it  w h e n  I w a s t h e r e ; it w a s n o t con-

t in u o u s ;  sh e  w o u ld  s to p  w h e n  sh e w a s ta lk in g  to  you.
Q u e s . W e ll,  w h a t w a s th e  im p re ss io n  th a t  th e se  fun ny 

n o ise s  m a d e  o n  y o u r  m in d ?
IO A n s . I th o u g h t  sh e  d id  it to  g a in  sy m p a th y .

Q u e s . W h y  sh o u ld  sh e w a n t to  g a in  s y m p a th y ?
A n s . I  d o n ’t k n o w .
Q u e s . W e ll,  as a  m a tte r  o f fa ct, y o u  co n s id e re d  that 

p a rt ic u la r  th in g  to  b e  u n re a so n a b le  a n d  irr a tio n a l?
A n s . I d o n ’t k n o w  th a t I th o u g h t  it  irr a tio n a l;  I 

t h o u g h t  it  u n n e c e ssa ry .
Q u e s . S h e  c o m p la in e d  a g r e a t  d eal o f d istress, did 

sh e  n o t ?
A n s . Y e s ,  sir.
Q u e s . W o u ld  w r in g  h e r  h a n d s?

20 ^  °

A n s . I  n e v e r  sa w  h e r  w r in g  h e r  h an d s.
Q u e s . D o c to r ,  a c c o r d in g  to  y o u r  o b se rv a tio n s , was 

M rs. H a r r is  t id y  o r  u n tid y  in  h e r  p e rso n a l h a b its?
A n s . W e ll,  I th o u g h t  sh e w a s as t id y  as sh e could 

b e ; sh e h a d  m a d e  e x c u s e s  at v a r io u s  tim es.

J u d g e  T r e n c h a r d :  T h a t  is all.

B y  M r. A c t o n :

3°  Q u e s . D o c to r ,  d id  y o u  e v e r  see h e r  h a v e  h y ste r ia ?
A n s . N o , sir.
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Mrs . Ma r y  H i t c h n r̂ , sworn.

D ir e c t  e x a m in a tio n .

B y  M r. A c t o n :

Q u es. M rs . H itc h n e r , d id  y o u  k n o w  A n n a  H a r r is  in 

her life tim e ?
A n s . A l l  h e r  life tim e  I k n e w  h e r ;  a ll o f  h e r  life  sh e  IO 

w as a v e r y  n ice  g ir l,  so u n d  a n d  n ice .
Q u es. A b o u t  s e v e n ty  y e a rs  y o u  h a v e  k n o w n  h e r ?
A n s . Y e s ,  sir.
Q u es. F o r  th e  la s t ten  o r  tw e lv e  y e a rs  o f  h e r  life  y o u  

b o th  resid ed  in  E ilm er?
A n s . B o th  c lo s e  to g e t h e r  in  E lm e r .
Q u es. D id  y o u  fr e q u e n tly  ca ll u p o n  h e r  ?
A n s. E v e r y  tim e  I  w e n t  u p  to w n  I  ca lle d  th e re  as a  

re stin g  p la c e ; sh e  a lw a y s  w a n te d  m e to  co m e  a g a in .
Q u es. D id  y o u  e v e r  see h e r  h a v e  h y s te r ia  ?
A n s. N o . 2
Q ues. D id  she a lw a y s  k n o w  y o u ?
A n s . A lw a y s .

Q u es. S h e  c o n v e r s e  w ith  y o u  in te llig e n t ly ?
A n s . Y e s ,  sir.

Q u es. T h e  la st th re e  o r  fo u r  y e a rs  o f  h e r  life  sh e  w a s 
p h y sica lly  a fflic te d ?

A n s . Y e s ,  sir.

Q u e s . C o u ld n ’t g e t  a b o u t?

A n s . N o t  v e r y  m u c h ; sh e  c o u ld  g o  o u t  in to  th e  g a r -
den. 3°

Q u es. D id  sh e  ta lk  to  y o u  a t th is  tim e  a b o u t  h e r  
busin ess a ffa irs ?

A n s . Y e s ,  sir.
Q u es. H e r  h o u s e s?
A n s . Y e s ,  sir.

Q u es . S p e a k  in te llig e n t ly  o n  th e se  s u b je c ts ?
A n s . A lw a y s  did.
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Q u e s . Y o u  c o n s id e r  h e r  m e n ta lly  u n s o u n d ?
A n s . N o , s ir ;  I  th o u g h t  sh e w a s in  h e r  g o o d , sound 

m in d  w h e n e v e r  I sa w  h er.
Q u e s . Y o u  n e v e r  n o tic e d  a n y th in g  w r o n g  a b o u t h er? 

A n s . N o , sir.
Q u es. S h e  se w ?
A n s . N o t  o f  la te ; I h a ve  seen her sew .

Q u es. L a te ly ?
IO A n s . N o t  fo r  a  couple o f  yea rs.

Q ues. D id  y o u  e v er  see h er w h en  she d id n ’t k n o w  those 

ab o ut h er?
A n s . N o .
Q u es. A n d  th ese freq u en t ca lls th a t y o u  m ad e at the 

house, d id  y o u  e v er  see h er d a u g h te r , M rs . D a r e ?

A n s . N e v e r  in all m y  life .
Q u es. D id  y o u  ev er see her g ra n d d a u g h te rs  th ere? 

A n s . I h a v e  seen M rs. R o w a n d .
Q u es. I asked  a b o u t h er g ra n d d a u g h te rs?
A n s . I  d o n ’t rem em b er ev er se e in g  th e m ; I kn o w  I

20
d id n ’t see them .

Q u es. W h o  to o k  care  o f  the o ld  la d y  ?
A n s . W e ll, th is M rs . F o x ; she w e n t th ere  b efo re  she 

g o t  m arried .
Q ues. S h e  liv ed  w ith  W illia m  F o x  and h is w ife ?

A n s . Y e s ,  sir.

C ro ss-ex a m in a tio n .

B y  J u d g e  T r e n c h a r d :

3°
Q ues. Y o u  d id n ’t see M rs . H a r r is  m u ch  d u rin g  the 

la st tw o  y e a rs ?
A n s . O n ly  fo u r  w e ek s— I w a sn ’t in  to  see h er the last 

fo u r  w e ek s b e fo re  she died.
Q u es. T h e n  y o u  sa w  h er fro m  tim e to  tim e up to  w ith-

in  fo u r  w e ek s b e fo re  h er d ea th ?
A n s . Y e s ,  sir.
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Ques. About how often did you see her?
Ans. Two or three weeks; every time I had an errand 

up town.
Ques. How far away do you live?
Ans. Not as far as the station from here.
Ques. What did you go up there for?
Ans. I would go up town on business and would call 

and rest.
Ques. Never had any business with Mrs. Harris? IO
Ans. No.
Ques. And then, of course, you have never talked with 

her about business?
Ans. Just as she would tell me.
Ques. What would she tell you?
Ans. Oh, about her rents, when she couldn’t get them.
Ques. What did she tell you about them.
Ans. Said people who lived in the houses wouldn’t pay 

their rent.
Ques. Well, I am asking you to tell it all; if you have, 

please state if you ever saw the granddaughters about 
there ?

Ans. I don’t think I did.
Ques. Never heard anything about them?
Ans. She used to talk about them; she said that Mrs. 

Scott came in once in a while; Mrs. Dare didn’t come; 
she didn’t Seem to want to come.

Ques. That’s what Mrs. Harris told you?
Ques. Did you live between the railroad station, in 

Elmer, and Mrs. Harris’ house, or on the other side?
Ans. I live on the other side, up toward Salem. 3 °
Ques. Now, I believe you say you never saw anything 

wrong about Mrs. Harris?
Ans. I can say that I saw her very sick many times.
Ques. Well, now, was she a very sick woman for three 

or four years? a

Ans. She had spells of being «fad*, -
Ques. Do you know what was the matter with her?
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Ans. No.
Ques. Did she say what was the matter with her ?
Ans. Said she had bronchitis.
Ques. She complained very bitterly?
Ans. Sometimes.
Ques. And would wring her hands?
Ans. Never saw her do that.
Ques. She gradually got worse until she died?

IO Ans. I suppose so, as she got older.
Ques. Well, was Mrs. Harris, in her younger days, a 

bright woman?
Ans. I always thought so.
Ques. Now, I presume while she was a young woman 

she was very tidy in her personal appearance and habits? 
Ans. Yes, sir.
Ques. Well, I presume, after she got sick her appear-

ance and habits underwent a change, did they not?
Ans. Yes; we all would change.
Ques. Yes, I think that’s true. Do you know whether 

°  Mrs. Harris was able to control her physical functions or 
not ?

Ans. I don’t know; I never bothered myself about that. 
Ques. Well, as I understand you, after she became 

sick, she became untidy in her habits?
Ans. I don’t think so.
Ques. Did you ever see her eat?
Ans. Yes, sir; many times.
Ques. Any trouble eating?
Ans. No, sir.

3°  Ques. Use knife and fork without any embarrassment? 
Ans. Yes, sir.

Judge Trenchard: That’s all.

By Mr. Acton:

Ques. That’s after she was ailing?
Ans. Yes, sir.
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Dr . A t k i n s o n , sworn. 

Direct examination.

By Mr. Acton :

Ques. Doctor, you are a regular practicing physi-
cian? io

Ans. A  retired physician?
Ques. How old are you?
Ans. Seventy-five.
Ques. Did you know Anna Harris in her lifetime?
Ans. Yes, sir.
Ques. Doctor, how long did you know her?
Ans. Well, I have had a superficial knowledge of her 

for fifty years.
Ques. Well, from your knowledge of Anna Harris 

during the last fifty years of her lifetime, do you feel 
qualified to give a statement as to her mental condition? 2°

Ans. I can give my opinion.
Ques. Well, what was it?
Ans. I never saw but that she was sane.
Ques. Did you ever know her to have hysteria?
Ans. Well, once; I went to see her when she was sick• 

she had it then.
Ques. When was that?

; Ans- This last summer, about one month before her 
i cath.

Ques. T h a t  is th e  o n ly  o c c a s io n  ?
Ans. Yes, sir.
Ques. Did you attend her during her last illness ?
Ans. Yes, sir; in 1900, in the early summer, Mr V o x  

came down and said Mrs.. Harris wanted me to come 
see her; I said I didn’t go out, but if she insisted I would 
go, went five or six times; she was quite sick then- 
hat was in the spring of 1900; she was suffering from 

gastric trouble about that time.
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Ques. Did she know you when you came?
Ans. Yes, sir.
Oues. Was she at that time competent to make a 

will?
Ans. Well, I couldn’t say that she was not; she seemed 

to know everything.
Ques. Knew you and those about her ?
Ans. Yes, sir.

I0 Ques. When did you see her prior to the summer 
of 1900?

Ans. I had not seen her for several years; I doctored 
in her family when her first husband was living; I don’t 
think I had seen her for fifteen years.

Ques. How long before her death did you see her?
Ans. About one month; about a year between the 

times'.
Ques. It was the second time that you noticed a great 

change in her?
Ans. Yes, sir; she had aged very much in the year.

20 Ques. In the year 1900, did you notice anything 
mentally wrong with the woman?

Ans. I did not notice anything mentally wrong with 
the woman.

Ques. She give any evidence of hysteria at that time?
Ans. No, sir; she' always wanted some member of 

the family to bring her money, and paid me every time 
I came; she seemed to understand that; she didn’t for-
get it.

3°  Cross-examination.

By Judge Trenchard:

Ques. As I understand you, doctor, you had not seen 
Mrs. Harris for fifteen years up to the early summer 
of 1900?

Ans. I don’t think I did; I have no recollection of 
seeing her.
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Ques. Then you visited her during that summer, did 
you?

Ans. Well, I visited her for awhile until she got bet-
ter ; not all summer, only probably may have been five 
or six weeks; I went every day the first week and after 
the second week I went about twice a week.

Ques. What was the matter with Mrs. Harris at that 
time?

Ans. She had considerable gastric trouble at that IO 
time.

Ques. Accompanied by fever?
Ans. Yes, sir.
Ques. What superinduced this fever, doctor, in your 

judgment ?
Ans. The gastric trouble.
Ques. She had changed very much since last you saw 

her?
Ans. From 1900 to 1901?
Ques. No; I am confining you to this summer of 

1900 ? 20
Ans. Yes, sir; she was so sick.
Ques. And she was undergoing the senile changes 

that take place in old age ?
Ans. I should say so to a certain extent.
Ques. Well, now, doctor, what'was her condition 

when you saw her in 1901; was it not very much worse?
Ans. Yes, sir; quite much worse.
Ques. So much worse that you wouldn’t think her 

competent to do business.
Ans. Not in 1901; I saw her several times that year. 3°
Ques. Will you fix the dime in 1901 ?
Ans. Well, I should think it was along in May.
Ques. Did you see her many times, doctor?
Ans. No; I saw her four or five times probably.
Ques. About what period of time intervened between 

your visits? ' ’
*7



Ans. Well, I went about three times a week; about 
two or three times.

Ques. And speaking now about that period you are 
sure that she was not competent to do business?
. Ans. No, sir; Mr. Fox paid me; she didn’t see any-

thing about that; she was irritable and restless; there was 
a general breaking down; it seemed to be a general break-
ing down, owing to some extent to a general giving way 
of the system; there was no special disease, except maybe 
a skin disease; that was quite troublesome.

Ques. Well, did she have that skin disease as far back 
as 1900?

Ans. No; not that form.
Ques. Well, then, she had some kind of skin disease 

in 1900?
Ans. I don’t recollect that there was; I am not certain 

that there was not; there was something; she complain-
ed of a prureretic condition, an itching; she complained 
of that; that seemed to trouble her. I treated her for 

20 that.
Ques. That was in the summer of 1900?
Ans. Yes, sir.
Ques. Doctor, I presume you have frequently s.een 

cases of senile dementia ?
Ans. Yes, sir.
Ques. And treated them in your profession?
Ans. Yes, sir.
Ques. You consider yourself competent to testify on 

senile dementia, do you not?
30 Ans. Well, I can tell you my opinion.

Ques. I will state to you certain things concerning a 
woman I will call “ Mrs. H.” ; things I will ask you to 
consider as true, and upon this assumption of truth I will 
hereafter ask you questions. The facts I ask you to as-
sume to be true, and to which I will ask your attention, are 
these: “ Mrs. H.” died June 24, 1901, aged seventy-five 
years; she was always eccentric and peculiar, and subject



all her life to hysteria, and had, at times, a violent temper. 
Four years preceding her death she had the “grippe,” 
leaving her in bad physical health, and by reason thereof 
was confined generally to her home. Four years before 
her death a decided change in her mind was noticeable; 
from this time on her mental condition never improved, 
but grew steadily worse, until her death, which was the 
result of a general breaking down* accompanied by a com-
plication of diseases, heart trouble, bronchitis, bladder IO 
trouble; the changes in her mental condition, to which I 
have referred, were shown in the following manner: She 
had a delusion at times that her mother and sister, both 
of whom were dead, were present with her in the room; 
she rarely ever inquired after her living relatives, or 
showed any solicitude for them; she frequently sent for 
her daughter, and then, upon her daughter visiting her, 
would entirely ignore her presence; after visits of her 
daughter she would have no recollection of them what-
ever, and would inquire why it was her daughter never 
came to see her; and at one time inquired whether or not 
her daughter was dead; she had the delusion that she had 
some relative or friend by the name of “Amanda,” and 
called for her, wondering why she didn’t come. In Feb-
ruary, 1900 (I call your attention to that.date particu-
larly, doctor), in February, 1900, she didn’t know her 
own daughter or either of her grandchildren; in Febru-
ary, 1900, she didn’t know her daughter had been to see 
her, whilst the fact was that her daughter had been to see 
her; in February, 1900, she claimed to be in great trouble, 
and would almost constantly wring her hands; she had 3°  
the delusion that she had lost $1,200 and a number of 
valuable papers; she had the delusion that she didn’t have 
enough to eat; and she had the delusion that the man 
with whom she lived, and had lived for many years, at-
tempted to burn her up, and that he had attempted to burn 
down the house; she had the delusion that she was having 
forced upon her improper carnal relations with this man
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with whom she was living; and in February, 1900, she 
didn’t know the name of the wife of the man with whom 
she was living, and had lived for many years. Assum-
ing that all of these facts that I have stated to you are true 
concerning the hypothetical Mrs. H., I ask you whether, 
in February, 1900, she, in your opinion, possessed a sound 
mind, and whether she was competent to make a will or 
to prosecute business?

IO Ans. Assuming these things to be true, I should say 
not.

By Mr. Acton:

Ques. Doctor, did Anna Harris give evidence of the 
characteristics mentioned in that hypothetical question?

Ans. I do not think that she did in 1900.

E n o c h  Ga r r i s o n , sworn.

Direct examination.

By Mr. Acton:

Ques. Mr. Garrison, where do you live?
Ans. Elmer.
Ques. Did you know Anna Harris in her lifetime? 
Ans. Yes, sir.

3°  Ques. How long did you know her ?
Ans. About twenty years, the last twenty years of her 

life. I had no business with her except the last three 
years of her life.

Ques. Did she talk with you?
Ans. Yes, sir.
Ques. Ever talk about her business with you ?
Ans. Well, she sent for me to see if I couldn’t give Mr. 

Fox some work on a house.
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Ques. When was that?
Ans. That was four years ago last May.
Ques. Notice anuything wrong about her?
Ans. I didn’t at that time.
Ques. Ever notice anything wrong about her mind?
Ans. No; I never was with her a great deal. I went 

there about a year or so ago about renting a house for 
another party; I conversed with Mrs. Harris about it.

Ques. She talked with you rationally about it? IO
Ans. Yes, sir; she didn’t want to rent the house un-

less she got the rent in advance or security; I didn’t 
notice anything out of the way mentally; I never did;
I wasn’t in the house long. She sent for me two or 
three times to see if I couldn’t get Mr. Fox a job ; 
he was her only support, she said; she couldn’t get her 
rents; her houses were not rented.

Ques. Did you ever see have hysteria?
Ans. No, sir.
Ques. Ever see her when she wasn’t competent to 

do business or make a will ?
Ans. No, sir; she always seemed able to do the busi-

ness that I had with her; I didn’t take particular notice 
of her.

Cross-examination.

By Judge Trenchard:

Ques. When was the last time you saw Anna Harris?
Ans. The last time that I saw her, I think that was in 30 

April or the first part of May.
Ques. Of what year?
Ans. This last April or May, but I was on no particu-

lar business at that time; merely stopped to see how she 
was.

Ques. Did you talk with her?
Ans. Yes, sir; she complained of her limbs being 

swelled; I was on no business.
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Q u e s .  T h a t  is  a ll  t h a t  w a s  s a id  o n  t h a t  o c c a s io n ?

A n s .  Y e s ,  s ir ,

Q u e s .  H o w  w a s  s h e  l o o k i n g  o n  t h a t  d a y  ?

A n s .  S h e  w a s  c o m p la in in g ;  s h e  w a s  s i c k ;  y e s , s ir ; 

s h e  w a s  s ic k .
Q u e s .  S h e  h a d  t h e  a p p e a r a n c e  o f  a  s ic k  w o m a n ?

A n s .  Y e s ,  s ir ,

Q u e s .  W a s  s h e  in  b e d ?

IO  A n s .  N o ,  s i r ;  s h e  w a s  s i t t in g  in  t h e  r o c k i n g  c h a ir ;  

s h e  c o m p la in e d  o f  h e r  lim b s .

Q u e s .  W h e n  w a s  t h e  n e x t  t im e  p r e v io u s  t o  t h a t  th a t 

y o u  s a w  h e r ?

A n s .  P r o b a b l y  a  m o n t h  b e fo r e .

Q u e s .  H o w  d id  y o u  c o m e  t o  s e e  h e r ?

A n s .  I  t h in k  s h e  s e n t  f o r  m e ;  I  a m  n o t  p o s it iv e .

Q u e s .  D id  s h e  s e n d  f o r  y o u  t w o  o r  t h r e e  d iffe r e n t 

t im e s  t o  g e t  M r .  F o x  w o r k ?

A n s .  Y e s ,  s i r ;  I  w e n t  e v e r y  t im e .

Q u e s .  N o w , t e ll  u s  w h e n  t h o s e  t im e s  w e r e ?
20 ^  .

A n s .  I  c a n n o t  t e ll  y o u  ju s t  w h e n ;  t h e y  h a v e  b e e n  all

w i t h in  f o u r  y e a r s ;  I  d o n ’t  r e m e m b e r  j u s t  t h e  d a y  and 

d a te s .

Q u e s .  W e l l ,  d id  y o u  e v e r  g o  t o  v is i t  h e r  o n  a n y  o th e r  

b u s in e s s ?

A n s .  N o ,  s i r ;  e x c e p t  a b o u t  t h e  h o u s e  r e n t in g .

Q u e s .  W h e n  w a s  t h a t ?

A n s .  A b o u t  a  y e a r  a g o  th is  fa ll.

Q u e s .  A t  t h e  t im e  s h e  w a n t e d  y o u  t o  g e t  F o x  w o r k , 

s h e  c o m p la in e d  t o  y o u  t h a t  F o x  w a s  h e r  o n ly  s u p p o r t?

3°  A n s .  T h a t  is  w h a t  s h e  s a i d ; s a id  t h e  h o u s e s  w e r e  n ot 

r e n t e d . I  t o l k  h e r  s h e  w o u ld  h a v e  t o  a s k  t h e  b o s s  c a r-

p e n t e r .

Q u e s .  W e l l ,  h a v e  y o u  t o ld  e v e r y t h i n g  t h a t  tr a n s p ir e d  

w h ile  y o u  w e r e  t h e r e , s o  fa r  a s  y o u  c a n  r e c o l le c t ?

A n s .  S o  fa r  a s  I  c a n  r e m e m b e r  n o w .

Q u e s .  W h a t  t r a n s p ir e d  o n  th is  o c c a s io n  w h e n  y o u  

w e n t  t h e r e  t o  s e e  a b o u t  r e n t in g  t h e  h o u s e ?
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A n s . W e l l, n o t h i n g  t r a n s p i r e d  e x c e p t s h e w a n t e d  t h e  

r e n t i n a d v a n c e  o r  s e c u r i t y .

Q u e s . W h e n  w a s t h a t ?

A n s . A b o u t  a y e a r  a g o .

Q u e s . T h a t w a s a b o u t a ll t h a t s h e s a i d  a b o u t i t ?

A n s . Y e s , s i r ; e x c e p t t h a t s h e c o m p l a i n e d  t h a t s h e 

d i d n’ t g e t  h e r r e n t s .

Q u e s . A n y t h i n g  e l s e s a i d  s o  f a r a s y o u  c a n  r e c o l l e c t ?

A n s . T h e r e  w a s n o t h i n g  s a i d  e x c e p t t h a t t h e r e  w a s a I O 

D u n h a m  li v e d  i n  o n e  o f t h e  h o u s e s a n d  d i d n ’ t p a y  r e n t , 

b u t s h e s u p p o s e d  t h a t w o u l d  b e  t h e i r’ s s o m e  d a y .

Q u e s . O n  t h e s e  o c c a s i o n s  w h e n  y o u  w e n t t h e r e  t o  

s e e M r s . H a r r i s , w a s s h e s i t t i n g  u p  o r l y i n g  d o w n ?

A n s . A l w a y s  s i t t i n g  u p  e x c e p t w h e n  s h e s t o o d  i n  

t h e d o o r a n d  c a l l e d  m e .

Q u e s . D i d  y o u  e v e r  h e a r h e r c o m p l a i n  o f g r e a t p a i n  ?

A n s . O n l y  i n h e r li m b s .

B y  M r . A c t o n  :
2 0

Q u e s . E v e r  s e e h e r h a v e  h y s t e r i a ?

A n s . N o , s i r.

J a c o b  E e o w , s w o r n.

D i r e c t e x a m i n a t i o n .

B y  M r . A c t o n  : 3 0

Q u e s. M r . L e o w , w h e r e  d o  y o u  r e s i d e ?

A n s . E l m e r .

Q u e s . W e r e  y o u  a c q u a i n t e d  w i t h  M r s . H a r r i s ?

A n s . A b o u t  e i g h t y e a r s  b e f o r e  h e r d e a t h .

Q u e s . W h a t i s y o u r  b u s i n e s s ?

A n s . B a k e r .
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Q u e s . D id  y o u  l iv e  n e a r  A n n a  H a r r is ?

A n s .  A b o u t  th r e e  o r  f o u r  d o o r s  fr o m  m y  p la ce .

Q u e s . D u r in g  th e  la s t  e ig h t  y e a r s  o f  h en  life t im e , did 

y o u  fr e q u e n t ly  see  A n n a  H a r r is ?

A n s .  Y e s ;  I  th in k  a b o u t f o u r  y e a r s  a g o  sh e  w a s  in  m y 
p la ce .

Q u e s . D id  y o u  e v e r  g o  to  h e r  h o u s e ?

A n s .  N o t  to  see h e r ;  b u t  a s  I  w e n t  th e r e  sh e  stopped

10 me-
Q u e s . T h a t  w a s  s in ce  sh e  w a s  a t  y o u r  p la c e  ?

A n s .  Y e s ,  s ir .

Q u e s . D id  y o u  d e liv e r  b re a d  th e r e ?

A n s .  Y e s ,  s ir .

Q u e s . D id  y o u  h a v e  a n y  b u s in e s s  r e la t io n s  w it h  h er ; 

e v e r  se ll h e r  a n y t h in g ?

A n s .  N o ,  s i r ;  n o t  d ir e c t ly ;  a lw a y s  s o ld  to  “ B i l l y .”

Q u e s . T im e s  y o u  w o u ld  g o  to  th e  h o u s e  a n d  see  him , 

w h a t  w a s  h e r  c o n d it io n ?

A n s .  I  sp o k e  to  h e r , c a lle d  h e r  b y  n a m e ; sh e  a s k e d  m e20 1 •' .
a b o u t b u s in e s s ; sh e  to ld  m e a b o u t h e r  b u s in e s s , a b o u t n ot

g e t t in g  r e n t  f o r  h e r  h o u s e s . T h i s  w a s  a b o u t  e ig h te e n

m o n th s  a g o .

Q u e s . W h a t  w a s  s a id ?

A n s .  S h e  s a id  sh e  d id n ’t g e t  h e r  r e n t s ; sh e  d id n ’t  k n o w  

w h o  to  g e t  in  h e r  h o u s e s.

Q u e s . D id  y o u  e v e r  k n o w  h e r  to  h a v e  h y s t e r ia ?

A n s .  N o , s ir .

C r o s s - e x a m in a t io n .

30
B y  J u d g e  T r e n c h a r d :

Q u e s . A s  I  u n d e r s ta n d  it, y o u  h a v e  ta lk e d  w it h  her 

o n ly  t w ic e ?
A n s .  Y e s ,  s i r ;  o n c e  f o u r  y e a r s  a g o  a n d  th e  o th e r  tim e 

la te ly .
Q u e s . A s k e d  a b o u t y o u r  b u s in e s s ?
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A n s. Y e s, si r; w h et h e r I w a s g etti n g m y m o n e y.
Q u e s. Y o u t ol d h e r y o u w e r e g etti n g y o u r m o n e y ? 
A n s. N o; I s ai d I w a s g etti n g s o m e of it; s h e s ai d s h e 

w a s n’t g etti n g h e r m o n e y, h e r r e nt s.

Q u e s. S h e s e e m e d g r e atl y t r o u bl e d a b o ut it ?
A n s. Y e s, si r.

Q u e s. Di d s h e s a y s h e di d n’t k n o w w h at t o d o ?
A n s. Y e s, si r.

Q u e s. T h at i s all t h at s h e s ai d ?
A n s. Y e s, si r; s o f a r a s I r e m e m b er.

J u d g e T r e n c h a r d: T h at will d o.

W i i x i a m  F o x, r e c all e d.

B y M r. A c t o n :

Q u e s. Willi a m, t h e r e h a s b e e n s o m et hi n g s ai d i n t hi s 2 0 
c as e a b o ut y o u r b u r ni n g t h e h o u s e.

J u d g e T r e n c h a r d: I o bj e ct t o t hi s. T h e wit n e s s h a s 
b e e n o n t h e st a n d.

T h e C o u rt: I will p e r mit it.

A n s. W ell, t h e li d bi o w e d off t h e st o v e.

B y M r. A c t o n : 3 0

Q u e s. W h e n w a s it ?

A n s. W ell, t h e li d bl o w e d off t h e st o v e; it f ri g ht e n e d 
t h e ol d l a d y, I s u p p o s e.

Q u e s. W h at m a d e t h e li d bl o w off t h e st o v e ?
A n s. W ell, a n y b o d y k n o w s a b o ut t h o s e w o o d h e at er s.

1 8



I poured a little kerosene on the stove to start the fire; it 
blowed the lid off.

Ques. Do you remember when this was?
Ans. I do not remember, now.
Ques. Last winter?
Ans. Yes, sir.
Ques. There was something said in regard to your 

keeping the shutters closed next to Mr. Brooks; have you 
any explanation to make of that ?

Ans. I don’t know that I have, Mr. Acton, excepting 
she had to get up; you know she wasn’t able to get up and 
go out into the yard to the water-closet. I suppose you 
want me to speak plain ?

Ques. The conveniences were in her room, then, and 
you kept these shutters closed for purposes of privacy ?

Ans. Yes, sir.

By Judge Trenchard:

Ques. How many windows were there in this room 
she occupied?

Ans. Three windows.
Ques. Did you keep the shutters closed to all the win-

dows ?
Ans. By times, I did.
Ques. What was your reason for that?
Ans. Well,, what do we put shutters on the house for ? 

I can’t answer such questions as that. Well, that is what 
we closed them for.

30 Ques. Closed them all for the purposes that you closed 
the one on the side toward Mr. Brooks?

Ans. Well, we have closed them all by times, and by 
times we haven’t.

Ques. I didn’t ask you that.
Ans. Well, I can’t tell.
Ques. Kept them closed day and night?
Ans.' I don’t think so.
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Ques. Well, do you think you didn’t?
Ans. You ask me something I can’t tell you; we closed 

them when we wanted to.
Ques. Had them closed most of the time during the 

year, didn’t you?
Ans. They have been closed most of the time since 

the house was built.

By Mr. A cton: io

Ques. Were those on the south side closed in the 
day time?

Ans. No, sir.
Ques. Aim to close them all at night?
Ans. Generally did; yes, sir.
Ques. Have those on the north side of the house 

closed all day?
Ans. Yes, sir.

By Judge Trenchard: 2P

Ques. Do you mean to say that you didn’t have the 
windows on the south side of the house closed in the 
day time?

Ans. I haven’t got any answer for that at all.
Ques. Well, then, why did you say in answer to Mr. 

Acton that you kept them open in the day time?
Ans. Well, I told Mr. Acton about how things were.

By the Court: 30

Ques. Well, what is the fact?
Ans. The shutters were open in the day time gener-

ally on the south side.

By Judge Trenchard:

Ques. Were they open one-half of the time?
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Ans. I was not there all the time.

The- Court: You must give a direct answer.

Ans. I couldn’t give any direct answer on that.

Mr. Acton: That is all.

IQ Judge Trenchard: That’s all.

Mr. Acton: There is one witness I couldn’t get 
here to-day; I would have liked very much to have 
him; I would like to call this witness.

Judge-Trenchard: We are ready to go on. Will 
Mr. Acton give the name of this witness.

Mr. Acton: The witness is Mr. Lashley; I propose 
to show by him that this lady was competent to make a 
will about the time of her death.

The Court: The understanding is that Mr. Acton 
rests his case with the exception of calling Mr. Tashley..

Mr. Acton: Yes, sir.

R o r e r T M . H i t c h n £r , recalled.
30

Cross-examination.

* By Judge Trenchard:

Ques. Mr. Hitchner, have you made the search for 
the pencil copy of the will of Anna Harris which you 
were requested to make by the Court?



Ans. I have.
Ques. What result?
Ans. No result; I didn’t find it; I looked for it; I 

couldn’t find it.
Ques. Now, you were called upon by me to produce 

the bank book of Anna Harris; have you it ?
Ans. I have not; I have never had any papers of Anna 

Harris since her death; I looked through my books.
Ques. I asked you to produce cancelled and returned j 0 

checks; have you them?
Ans. I laid them out, some checks and probably two 

notes; in my getting off I was in a hurry; I found I 
hadn’t them when I got here.

Ques. Will you get them and produce them at the 
next hearing ?

Ans. Yes, sir; I will.
Ques. Have you the notice of protest which was 

sent to you respecting the protesting of the $250 note 
in the bank? 2Q

Ans. It is in the Bridgeton bank.
Ques. Will you produce it?
Ans. Yes, sir.
Ques. That will show the date of the note in the 

Bridgeton bank?
Ans. Yes, sir; I have two notes; one of Hitchner and 

one of Hitchner, executor.

Judge Trenchard: I want to be understood by the 
Court as expecting to recall Judge Hitchner for the 
purpose of asking about these matters.

The Court: Entirely.



142

Recess until 2 P. M.

Hearing resumed at 2 P. M.

On motion of Judge Trenchard the Court ordered the 
stenographer to make the record complete as to the name 
of Mrs. Rowand, making it Emeline Rowand.

10

TE STIM O N Y IN REBU TTAL.

L o r e n̂  P. P l u m m e r , Surrogate, sworn.

Direct examination.

By Judge Trenchard:

Ques. Mr. Surrogate, will you produce the citations in 
this case?

Ans. I have them all here; yes, sir.

Judge Trenchard: I offer them in evidence.

(Marked Exhibit 1 for caveator.)

Ques. You are Surrogate of this county?
. Ans. Yes, sir.

Ques. Did Robert Hitchner bring to you, as Surrogate 
3° of the county, the paper which is alleged to be the last 

will of Anna Harris, and offer it to you for probate?
Ans. He did.
Ques. Did he disclose to you the fact that since its ex-

ecution he had changed it three times?
Ans. I don’t think he said anything to me about chang-

ing the will.
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A l o n z o  Jo h n s o n , sworn.

Direct examination.

By Judge Trenchard:

Ques. Mr. Johnson, where do you live?
Ans. Elmer.
Ques. How long have you resided there?
Ans. Fifty years— forty-nine years and five months.
Ques. You know Robert M. Hitchner?
Ans. Yes, sir.
Ques. Did Robert Hitchner tell you that Mrs. Harris 

had been of so much trouble to William Fox and his wife 
that they should be paid and paid well— paid as he had it 
in his power to dp and would do, or words to that effect ?

Ans. He did not.
Ques. Did he tell it to some person in your presence?

(Objection by Mr. Acton. Objection overruled.)

Ques. Did he make that statement, or words to that 
effect, in your hearing?

(Objection by Mr. Acton to the form of the question.)

The Court: I think, Judge, you ought to confine your-
self to the question put to Judge Hitchner, and only to 
contradict him. You ask him in those words.

30
By Judge Trenchard:

Ques. Now, did you hear Robert M. Hitchner say that 
Mrs. Harris had been of so much trouble to William Fox 
and his wife that they should be paid and well paid, as he 
had it in his power to do, or words to that effect ?

Ans. No, sir.
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Ques. Was there something to that effect said?
Ans. Well, it was to that effect.
Ques. Well, now, what was it?
Ans. The conversation was this: “ I wouldn’t want 

to take care of any person afflicted as she is.” That is 
all of this conversation.

Ques. That is all?
Ans. Yes, sir.
Ques. Did he say anything with respect to its being 

paid?
Ans. No, sir.
Ques. Who was this talk of Judge Hitchner’s address-

ed to?
Ans. Mr. Barber and I.

No cross-examination.

20 WiivWAM Ba r b e r , sworn.

Direct examination.

By Judge Trenchard:

Ques. Mr. Barber, you live where?
Ans. Elmer.
Ques. How long have you lived there?
Ans. Twenty years.

30 Ques. What is your business?
Ans. Stove business.
Ques. Did Robert M. Hitchner say in your hearing 

that Mrs. Harris had been of so much trouble to William 
Fox and his wife that they should be paid and wdl paid, 
as he had it in his power to do, or words to that effect. 

Ans. He never said anything like that, no.
• Ques. Did he ever say anything to that effect?
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Ans. Well, he spoke about her being a trouble.
Ques. Say anything about proposing that they should 

be paid?
Ans. No, sir.
Ques. Or that Fox ought to be well paid?
Ans. No, sir; I cannot say whether he said Fox ought 

to be paid or not.

No cross-examination. io

Mrs . Id a  S c o t t , recalled for rebuttal.

By Judge Trenchard :

Ques. You were sworn in this case at the last hear-
ing?

Ans. In the first day of the trial I was.
Ques. Did Emaline Rowand, along about the time 20 

the will was made, say that Mrs. Harris was certainly 
losing her mind?

Ans. Yes, sir; they were the exact words used.
Ques. Did you ever tell William Fox that you 

thought yourself above your grandmother?
Ans. No, sir; I never even thought it.
Ques. Did you ever provide any things for your 

grandmother?
Ans. I have taken her different things to eat, things 

I didn’t think she would have ; fried shad, mashed pota- 30 
toes, cakes, sauer kraut one day.

Ques. Did you ever furnish any clothes?
Ans. I never gave her anything ; I bought her a wrap-

per one day ; she asked me to get it for her.
Ques. Do you know Dr. Henry Rogers?
Ans. Yes, sir.
Ques. Did Dr. Rogers tell you and your mother in 

19 *
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your presence that he wouldn’t want Mrs. Harris to 
do business for him?

Ans. Yes, sir; they were his words.
Ques. Do you know the doctors Mrs. Harris had?
Ans. During her whole sickness, you mean?
Ques. Yes.
Ans. Yes, sir.
Ques. Who were they?

IO Ans. Dr. Atkinson, Dr. Porch, Dr. Campbell, Dr. 
Conover and Dr. Rogers, Dr. Woodruff.

Ques. Do you know what doctors she had about the 
time the will was made?

Ans. Dr. Rogers and Dr. Conover.
Ques. Where are these other doctors?
Ans. Dr. Atkinson lives in Palatine, Dr. Porch lives 

in Clayton, Dr. Campbell is dead; the rest are there.
Ques. Do you know this lady, Mary Hitchner?
Ans. Only know where she lives.
Ques. When you go from your place to Anna Har-

ris’s house would you go past Mary Hitchner’s ?
Ans. No, sir.
Ques. When your father and mother go to Anna 

Harris’s house would they pass her house?
Ans. No, sir.
Ques. When Lizzie Nixon and your other sister go 

there would they pass the house?
Ans. No, sir.

No cross-examination.

A n n a  D a re ), recalled for rebuttal.

By Judge Trenchard:

Ques. You are the caveator in this case? 
Ans. Yes, sir.
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Ques. And you testified in this case before?
Ans. Yes, sir.
Ques. Did you ever tell Emaline Rowand; you know 

her?
Ans. Yes, sir; she is my cousin.
Ques. Did you ever tell her you were going to put the 

matter of your mother’s estate in the lawyer’s hands 
and give him one-half, or words to that effect?

Ans. No, sir. IO
Ques. Did you ever say anything to her like that ?
Ans. No, sir.
Ques. Did you ever say to William Fox or to any 

person that you thought yourself above your mother?
Ans. No, sir; I never even thought it.
Ques. Did you ever provide any things for your 

mother in the last few years ?
Ans. Nothing but fruit, apples, peaches, plums; all 

in their season.
Ques. Ever take any truck?
Ans. I don’t remember that I did.
Ques. Did your husband ?
Ans. Yes, sir; sometimes.
Ques. About how often were you there, as near as 

you can recall, during the last three years ?
Ans. Last winter a year; the winter the will was 

wrote I was there as high as two or three times a week; 
there were times when I wasn’t there for two or three 
months.

Ques. For what reason?
Ans. Well, I haven t had very good health, and I ^  

have had my work to do; sometimes I wouldn’t go 
there very often.

Ques. When you were well you would go there often?
Ans. I can bring witnesses that saw me there; I have 

been there as high as two or three times a week the 
winter the will was wrote.

Ques. Well, outside of this winter the will ' was
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drawn, about what would you average about going 
there, once a week ?

Ans. No, sir; I don’t think so.
Ques. Was it about once in two weeks?
Ans. I cannot tell what the average would be.
Ques. During the last two weeks of her life, were 

you there?
Ans. Yes, sir.
Ques. Constantly?
Ans. Yes, sir; was there eleven or twelve days before 

her death.
Ques. Before her death?
Ans. Yes, sir.
Ques. Taking care of your mother and helping about 

the house?
Ans. Yes, sir; I took care of her; I was going to take 

her away but Dr. Conover said, “You don’t want to take 
her away now; she won’t stand it but a few days.”

Ques. Did Dr. Rogers state to you, in the presence of 
20 Mrs. Scott, that he wouldn’t want Mrs. Harris to do any 

business^for him?
Ans. Said he wouldn’t want Mrs. Harris to do any 

business for me, he said.
Ques. What do you know about the shutters on the 

windows of the room that your mother occupied?
Ans. They were closed on the side of Mr. Brooks, and 

a good bit of the time on the west; the window on the 
south side was the head of her bed and was covered by 
the bed.

Ques. Do you know Mary Hitchner, who testified here 
this morning?

Ans. I know where she lives.
Ques. In going to see your mother, did you have to 

pass her house?
Ans. No, sir.
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Cross-examination.

By Mr. Acton :

Ques. What did you say to Mrs. Rowand about break-
ing the will ?

Ans. I don’t remember anything ; we didn’t talk about 
the will.

Ques. How did you happen to go to Dr. Rogers?
Ans. Well, we was talking about filing a caveat, and I °  

thought we would go and see what the doctors had to say.
Ques. Who told you to go and see what the doctors 

had to say?
Ans. I don’t know as any one did.
Ques. What did you say to Dr. Rogers?
Ans. I asked him what he thought ailed my mother.

My daughter, she talked. We asked him what he thought 
about her mind. He said, “ I don’t know what to think 
about her ; sometimes when I am up there I think she is 
putting on.” 20

Ques. Did you subpoena Dr. Rogers?
Ans. No, sir ; he said he wouldn’t want her to do busi-

ness for him.
Ques. During what part of your mother’s life did he 

mean?
Ans. My daughter asked him if he thought she was 

capable of doing business, and he made the reply I just 
gave.

Ques. During what period?
Ans. That is what he said. * 30
Ques. Did you go to see Dr. Woodruff ?
Ans. Yes, sir.
Ques. What did he say?

(Objection to question by Judge Trenchard. Objec-
tion sustained and question not allowed.)

Mr. Acton: That’s all.



L i z z i e  N i x o n , recalled for rebuttal.

By Judge Trenchard:

Ques. Mrs. Nixon, you were sworn in this case the 
other day?

Ans. Yes, sir.
Ques. You are one of the grandchildren of Anna Har- 

io  ris?
Ans. Yes, sir.
Ques. Did you ever say to William Fox that you 

thought yourself above your grandmother?
Ans. I never did.
Ques. Did you ever take things there to your grand-

mother ?
Ans. Yes, sir; I have taken cake and rabbit different 

times.
Ques. Grandmother eat this cake in your presence?
Ans. Yes, sir.

20  _
Ques. In what manner did she eat this cake?
Ans. Well, I had the cake in a paper bag; she reached 

in and grabbed a piece and rubbed it into her mouth. She 
said, “ Its good.”

Ques. Did William Fox say to you on one occasion, 
“ My God, Lizzie, there is no salvation for the old woman 
this time,” or words to that effect?

Ans. Yes, sir.
Ques. How about these shutters, were they open or 

closed ?
3°  Ans.'Tw o of them nearly all*the time.

Ques. How about the third one?
Ans. It had a curtain on it.
Ques. Do you know Mary Hitchner?
Ans. I just know her when I see her.
Ques. Do you know where she lives?
Ans. On Broad street.



Ques. In going there to your grandmother’s, do you 
pass her house ?

Ans. No, sir.

No cross-examination.

Sa m u e l  A. D a r e , recalled in rebuttal. IO

By Judge Trenchard:

Ques. Mr. Dare, you are the husband of Anna Dare ?
Ans. Yes, sir.
Ques. And were sworn in this case at the last hearing? 
Ans. Fast Thursday.
Ques. Did you ever say to William Fox that you were 

above Mrs. Harris?
Ans. No, sir.

20Ques. Or words to that effect?
Ans. No, sir.
Ques. Did you ever invite Mrs. Harris to come and 

live with you?
Ans. Why, we went over there one day for her; we 

stayed until noon.
Ques. Did you go to get her?
Ans. Yes, sir.
Ques. How long did you wait?
Ans. Until after eleven o’clock.
Ques. Why didn’t you get her? 3°
Ans. She said she was sick.
Ques. Did you go to get her on any other occasion? 
Ans. I don’t think I did.
Ques. Did you ever take things down to her?
Ans. I used to take her peaches, pears, apples and 

things like that.
Ques. Ever take her any truck?
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A n s . I d o n ’t k n o w  as I  e v e r  to o k  h e r  a n y  tru c k .
Ques. Did William Fox ever tell you that Mrs. Har-

ris wanted to go to the county house?
Ans. I came there last fall, about can house time; I 

asked him how the old lady was getting on; he said 
, she has a notion she wants to go to the county house; 

said she called Richard Farnsworth; wanted to know 
if he couldn’t get her to the county house or get some- 

IO one to take her there; he appeared to be quite much 
worked up about it because she wanted to leave.

Q u e s . H o w  a b o u t  th e  s h u tte rs  in  th e . ro o m  w here 
y o u r  m o th e r-in -la w  liv e d ?

Ans. They were closed on the side next to Mr. 
Brooks.

Q u e s . H o w  a b o u t  th e  o th e r  s id e ?
Ans. Well, they were partly closed; some of them 

was and some of them wasn’t.
Ques. Well, do you mean they were partly closed, 

or closed part of the time?
A n s . P a r t  o f  th e  tim e.
Q u e s . W h e n  y o u  g o  fro m  y o u r  h o u s e  to  M rs. H a r-

r is ’s d o  y o u  g o  p a st M a r y  H it c h n e r ’s?
A n s . N o , sir.

Cross-examination.

B y  M r. A c t o n :

Ques. When did you take the last truck there?
3°  Ans. The last, I think it was some apples.

Ques. When did you take anything before that?
Ans. I don’t remember exactly the date.
Ques. What did you take then?
A n s . A p p le s  a n d  p ears.
Q u e s . H o w  m u c h  d id  y o u  ta k e ?
A n s . I d o n ’t  re m e m b e r.
Ques. Well, now, I would like to know from you the 

number of times you took things there?
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Ans. Well, I don t know; I took things there every 
time or so I would be in town.

Ques. How many times, half a dozen ?
Ans. Yes, sir; fifty, I expect; I cannot tell you how 

many or how much I took.
Ques. When was it you went there to get her to go 

away with you?
Ans. I think one time in the spring.
Ques. What time in the spring?
Ans. I don t know the date of i t ; it was early in the 

spring.
Ques. That is the only time you went there to get 

her? &

Ans. Yes, sir; the only time I went there purposely 
to get her. ' ^

W i l i a m  F o x , recalled. 

By Judge Trenchard:
20

Ques. Mr. Fox, at the last hearing you said that you 
took some receipts from Mrs. Harris and you promised 
O produce them; now I ask you to produce them ?

Ans. No; I never took any.
Ques. What was it you were to produce, if not re-

ceipts ?

Trenchari" ^  ^  Hards’ didn’‘  ^  Mr'
Ques. Yes.
Ans. I never had any receipts from Mrs. Harris.

vrm Well’.Jwhere are those receipts that you say 
you had as evidence of debt and that you are going to 
produce at this hearing? 8 s

Ans. Well, I have them for you here in my pocket.

30
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(Produces them.)

Ques. Are these receipts from Mrs. Harris?
Ans. No, sir.
Ques. How do these papers show that Mrs. Harris 

owes you any money; I want to know from you whether 
or not you have any evidence in writing that Mrs. Har-
ris owes you money?

IO Ans. What for, work?
Ques. Have you any evidence in writing that Mrs. 

Harris owes you money ?
Ans. I haven’t in writing.
Ques. You claim to have some lien upon these prop-

erties ?
Ans. I claim I built a part of them ; yes, sir.
Ques. My question is, do you hold from Anna Harris 

any evidences that she owes you money?
Ans. No, I don’t hold no papers ; but only hold evi-

dences of my work that I have done.
20 J

Cross-examination.

By Mr. Acton:

Ques. Did you ever say to Mr. Dare that the old lady 
wanted you or him to take her to the County House?

(Objection to question by Judge Trenchard. Objec-
tion allowed and question suppressed.)

30

. By Judge Trenchard:

Ques. What is this (showing witness paper) ?
Ans. The deed for the Union street property in my 

name.

Judge Trenchard: I offer this in evidence.
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Willi a m F o x : I d o n’t o w n t h e pl a c e n o w.

B y t h e C o u r t:

Q u e s. W h at d o y o u m e a n b y t h at ?
A n s. I d e e d e d it b a c k t o M r s. H a r ri s.

J u d g e T r e n c h a r d: I will n ot off e r t h e p a p er, t h e n. I 
a m r e a d y t o r e st m y c a s e, wit h t h e u n d e r st a n di n g t h at I 
m a y o p e n it f o r t h e p ur p o s e of r e b utti n g o r e x pl ai ni n g all 
m att er s g r o wi n g o ut of t h e s e p a p e r s, w hi c h I h a v e a s k e d 
J u d g e Hit c h n e r t o pr o d u c e.

T h e C o u r t: T h at i s u n d e r st o o d.

T h e h e a ri n g at t hi s p oi nt a dj o u r n e d t o N o v e m b e r 2 2 d 
1 9 0 1, at 1 0 A. M.

2 0

P R O P O N E N T’ S T E S T I M O N Y.

S a i ^ m , N. J., D e c e m b e r 1 3, 1 9 0 1.

Mr. A c t o n : If t h e C o u rt pl e a s e, I h a v e h e r e M r. F e r d
E a s hl e y, t h e wit n e s s f o r w h o s e e vi d e n c e t h e c a s e w a s k e pt 
o p e n.

F e )r d  E a s h x d y , s w o r n.

Di r e ct e x a mi n ati o n.

B y Mr. A ct o n:

Q u e s. M r. E a s hl e y, w h e r e d o y o u r e si d e ?
A n s. El m e r.

Q u e s. H o w l o n g h a v e y o u r e si d e d t h e r e ?
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Ans. About nineteen years.
Ques. Do you hold any position with reference to the 

Building Association there?
Ans. I am treasurer.
Ques. How long have you held that position?
Ans. About two years; probably longer.
Ques. Ever hold any township office there?
Ans. No, sir.

IO Ques. Borough office?
Ans. I was in Council.
Ques. Did you know Anna Harris in her lifetime?
Ans. Yes, sir.
Ques. How long did you know her?
Ans. Ever since I have been in Elmer; about eighteen 

or nineteen years.
Ques. Did you ever have any business dealings with 

Anna Harris?
Ans. Well, nothing very extensive; I bought poultry 

and eggs, I bought them from her.
Ques. Well, did you have any business dealings with 

her in respect to the Building Association?
Ans. Yes, sir.
Ques. Will you please state to the Court what these 

dealings were?
Ans. When I was elected treasurer I learned that there 

was a half loan, matured stock, that belonged to Anna 
Harris, and the association hadn’t paid it, but they were 
allowing interest on it. I asked Mr. Johnson, the secre-
tary, why it wasn’t paid. Mrs. Harris told me she was 

3° holding that to bury her with; that she didn’t want the 
money.

Ques. When did she tell you that?
Ans. Well, I can’t say; two or three times before it 

was paid.
Ques. When was it paid?
Ans. December 4, 1900.
Ques. And she had three or four conversations with
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y o u a b o ut it wit hi n t h e t w o y e a r s t h at y o u w e r e T r e a s -
ur e r ?

A n s. Y e s, si r.

Q u e s. W h at w a s h e r m e nt al c o n diti o n d u ri n g t h at 
ti m e ?

A n s. I n e v e r s a w a n yt hi n g t h e m att e r wit h h e r.
Q u e s. C o n v e r s e i nt elli g e ntl y ?

A n s. Y e s, si r; w h e n I w e nt t o p a y h e r, s h e s e nt f o r 
m e t o c o m e t o h e r h o u s e; of c o u r s e, a s a m att e r of f a ct, I O 
I d o n’t s u p p o s e s h e h a d a n y ot h e r b u si n e s s wit h m e; 
w h e n I w e nt t h e r e s h e s ai d s h e w a nt e d s o m e m o n e y; 
s h e o w e d s o m e bill s, t h at s h e n a m e d o v e r; n o w, I s a y s, 
“ W e h a v e $ 1 0 0 t h at b el o n g s t o y o u ” ; s h e s a y s, “ I d o n’t 
w a nt t o t a k e t h at u p. ” I s ai d w e w a nt e d t o p a y it; 
t h e di r e ct o r s h a d d et e r mi n e d t o p a y off t hi s m at u r e d 
st o cf ; I t ol d h e r s h e h a d t o t a k e it; I a s k e d h e r if s h e 
k n e w h o w m u c h i nt e r e st t h e r e w a s a n d s h e s ai d a b o ut 
t w o y e a r s; I l o o k e d o n t h e b o o k s a n d f o u n d t h at s h e
w a s ri g ht; I  p ai d h e r $ 1 1 2 o n D e c e m b e r 4,  1 0 0 0

* 2 0

B y t h e C o u r t:

Q u e s. W a s t hi s c o n v e r s ati o n w h e n y o u p ai d h e r ?
A n s. S h o rtl y b ef o r e t h at.

B y M r. A c t o n :

Q u e s. D o y o u c o n si d e r at t h at ti m e s h e w a s a w o m a n 
i n p o s s e s si o n of h e r f a c ulti e s ?

A n s. Y e s, si r. * 3 0

Q u e s. K n e w t h e a m o u nt of t h e i nt e r e st ?
A n s. Y e s, si r; s h e k n e w w e p ai d si x p e r c e nt.; s h e 

k n e w t h e r e w a s a b o ut t w o y e a r s c o mi n g t o h e r.
Q u e s. Di d s h e s a y a n yt hi n g t o y o u at t h at ti m e a b o ut 

h a vi n g l o st m o n e y s ?

A n s. N o; n ot t h at I r e m e m b e r, b ut t h e r e s e e m e d t o 
b e s o m et hi n g l o s t; a p a p e r, d e e d o r b o n d o r s o m et hi n g.
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Ques. Did you go to Mr. Cochran to see about it?
Ans. Yes, sir; I went to Cochran and asked him if 

he had any papers; he said not.
Ques. Did she want you to take care of her business?
Ans. Yes, sir; but I didn’t want to attend to it; I 

thought Mr. Cochran and Judge Hitchner were doing 
it.

Ques. Did she want you to rent her houses?
IO Ans. No, sir.

Ques. A t that time she was physically decrepit?
Ans. Yes, sir; she was in bed when I was talking to 

her.
Ques. Did she have hysteria?
Ans. Well, she made a funny noise; she kind of went 

on; I didn’t think it was necessary; I thought she did 
it to gain sympathy. She stopped after I was talking 
to her. She was sitting in bed.

Cross-examination.
20

By Judge Trenchard:

Ques. You paid her this money December 4, 1900?
Ans. Yes, sir.
Ques. And was it at that time she applied to you 

about wanting some money?
Ans. Yes, sir; said she needed money.
Ques. And it was you yourself that suggested that 

your association had $100, at interest, that belonged
3°  to her ?

Ans. Yes, sir; I told her that.
Ques. She said she didn’t want to use i t ; said she 

wanted it to bury her?
Ans. Yes, sir.
Ques. What was said in respect to interest was that 

she hadn t had any interest for two years ?
Ans. Yes, sir.
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Ques. You made the calculation?
Ans. Well, I don’t know; she knew there was $12 

due to her.
Ques. The point of it iŝ  Mr. Tashley, did she not 

say that she hadn’t had any interest for two years?
Ans. I think she said she hadn’t had any interest for 

two years.
Ques. And you yourself made the calculation and 

paid her what was due ? _
Ans. $112; yes.
Ques. You say that at one time she wanted you to 

take her business?
. Ans. She wanted me to take her papers.

Ques. When was that ?
Ans. A  little prior to December 4, 1901.
Ques. Was that the time she said she had lost her 

papers ?
Ans. There seemed to be a paper missing-; she 

thought Mr. Cochran had it; it was one of two or three 
times I was there. 20

Ques. Did she say anything to you about having lost 
some money?

Ans. Not that I remember.
Ques. Do you remember that she didn’t say to you 

that she had lost some money?
Ans. No, sir.
Ques. You have no recollection about it?
Ans. I do not remember that part of it; I have no 

recollection of it.
Ques. You did go to Mr. Cochran to make inquiry 3°  

about some papers or moneys that were lost?
Ans. Yes, sir; I asked him if he had any papers that 

belonged to her.
Ques. Didn’t get any?
Ans. No, sir.
Ques. You cannot state when that was? 

ns. No, sir, it was just a short time previous to
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my paying the money; it was just a little while before I 
paid the $112.

Ques. Who was present on this occasion?
Ans. When she talked with me?
Ques. Yes, sir.
Ans. I think her daughter and son-in-law; at one time 

I was there, they were there.
Ques. How did you come to go there?

IO Ans. I was sent for.
Ques. Who asked you to go there?
Ans. William Fox said that Mrs. Harris wanted to 

see me.
Ques. Did he say for what?
Ans. I think not.
Ques. When you were there, did you look over a lot 

of papers?
Ans. Yes, sir.
Ques. Who got them?

20 Ans. Hither Fox or his wife; I don’t know which; I 
think both looked for them.

Ques. Do you recall what those papers were?
Ans. No, I cannot; I didn’t charge my mind with them; 

I know there were some deeds, and it struck me there was 
something in there that needs recording, but I don’t re-
member what that was; I didn’t charge my mind with it.

Ques. Pay her this money in cash, Mr. Lashley?
Ans. I gave her a check.
Ques. Have you it with you?
Ans. No, sir.

3°  Ques. To whose order was it?
Ans. If I remember right, it was to William Fox’s or-

der.
Ques. Why was that?
Ans. Well, I don’t know.
Ques. How did it happen that you made it to Fox’s 

order ?
Ans. Well, I knew she couldn’t get out to get the 

money; and the day he started to bank to get the money
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he came to me to get a letter of introduction to get it. I 
gave him the letter and he got the money.

By the Court:

Ques. Did you draw the check in her presence?
Ans. No, sir; I drew it at home.
Ques. Did she tell you to whom to draw the check?
Ans. Yes, sir. I0

By Judge Trenchard:

Ques. Will you swear that this lady told you to draw 
the check to William Fox?

Ans. No, sir; I think she did, but I have no recollec-
tion of her saying it ; but it must have been or I wouldn’t 
have made it to him. I know I had an order from the 
secretary of the association to pay the money. Mrs. Har-
ris tried to write her name on it as a receipt, and she was 
so shaky, I said, “ I will write your name and witness your 20 
mark.”

Judge Trenchard: That is all.

(At this point Judge Hitchner produces the checks, 
notes and notices of protest called for.

By Judge Trenchard:

I offer in evidence note of Anna Harris, dated Septem- 3 °  
ber 8th, 1900. $200. Payable to the order of R. M.
Hitchner, at the Bridgeton National Bank.

I offer in evidence note of Anna Harris, dated Decem-
ber 8, 1900. Payable to the order of R. M. Hitchner, at 
the Bridgeton National Bank. $200.

21
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I offer in evidence note of Anna Harris, dated March 8, 
1900. $200. Payable to the order of R. M. Hitchner,
in the Bridgeton National Bank.

I offer in evidence check of R. M. Hitchner, dated 
March 5, 1900. Payable to the order of Anna Harris; 
drawn on the Bridgeton National Bank for $198.90. 
Endorsed, Anna Harris, William S. Fox.

iO
I offer in evidence check of R. M. Hitchner, dated July 

2, 1900, on the Bridgeton National Bank, payable to the 
order of Anna Harris, for $10.

(Upon the suggestion of Mr. Acton, Judge Hitchner 
explains how this check did not pass through the bank.)

Judge Hitchner: William Fox would come over and 
get the check; then when they wanted the money I would 
cash them myself, as they needed it. Sometimes I would 
carry the notes myself and keep the checks as evidence 
of payment. I would just give her the money on the 
checks myself. The check would merely show what was 
coming to her.

By Judge Trenchard:

I offer in evidence check dated December 8, 1900, on 
the Bridgeton National Bank, made by R. M. Hitchner to 
the order of Anna Harris for $3.72. Endorsed, Anna 

,3° Harris, William S. Fox.

I offer in evidence check of June 8, 1901, made by R.
M. Hitchner on the Bridgeton National Bank to the or-
der of Anna Harris for $46. Endorsed, Anna Harris, 
William S. Fox and E . E . Hires.

I offer in evidence memorandum of the bank, dated



1 6 3

S e pt e m b er 4, 1 9 0 0, b ei n g a m e m o r a n d u m t o c h a r g e t h e 
A n n a H a r ri s n ot e f o r $ 2 0 0 t o a c c o u nt of R. M. Hit c h n e r.

I off e r i n e vi d e n c e n oti c e of p r ot e st, si g n e d b y O r e st e s 
C o o k, N ot a r y P u bli c, S e pt e m b e r 1 1, 1 9 0 1, di r e ct e d t o
R. M. Hit c h n e r, e x e c ut o r of A n n a H a r ri s, d e c e a s e d.

I off e r i n e vi d e n c e a n ot h e r n oti c e of p r ot e st, si g n e d b y 
Or e st e s C o o k, N ot a r y P u bli c, d at e d S e pt e m b e r 1 1, 1 9 0 1, I O 
dir e ct e d t o R. M. Hit c h n e r a n d p u r p o rti n g t o b e n oti c e 
of pr ot e st of a n ot e of A n n a H a r ri s f o r $ 2 5 0. D at e d t h e 
8t h d a y of J u n e, 1 9 0 1.

W hi c h e x hi bit s h a v e b e e n m a r k e d i n t h e o r d e r of t h ei r 
off er, r e s p e cti v el y, E x hi bit s 2, 3, 4, 5, 6, 7, 8, 9, 1 0 
a n d 1 1 f o r C a v e at o r.

T h e C o u r t: T h e c a s e i s n o w c o n si d e r e d a s cl o s e d o n 
b ot h si d e s ?

2 0

Mr. A ct o n a n d J u d g e T r e n c h a r d: Y e s, si r.

I n  t h e  M a t t e r  o e  t h e  W i e e  o e  A n n a  H a r r i s , D e -
c e a s e d .

O P I N I O N .

O n F e b r u a r y 2 9t h, 1 9 0 0, A n n a H a r ri s, t h e n of t h e 3 0 
b o r o u g h of El m e r, S al e m c o u nt y, N e w J e r s e y, m a d e 
h er l a st will i n w riti n g.

T h e will w a s d r a w n, at t h e r e q u e st of t h e t e st at o r, 
b y R o b e rt M. Hit c h n e r, a s u r v e y o r a n d c o n v e y a n c e r, 
r e si di n g at El m e r.  M r. Hit c h n e r i s a m a n of p r o mi-
n e n c e i n t h at vi ci nit y; h a s b e e n J u sti c e of t h e P e a c e, 
T o w n s hi p C oll e ct o r, T o w n s hi p Cl e r k, T o w n s hi p C o m -



mitteeman, member of the Council of the borough of 
Elmer, Mayor of said borough, and was for ten years 
a Judge of the Court of Common Pleas of Salem county.

The formal execution of the will was duly proved, 
and no question is raised as to the proper execution 
of the will.

The testatrix was about seventy-four years old at 
the time the will was executed. She lived at Elmer 

To one William Fox and Maggie, his wife, in a house 
owned by her. Fox was then about thirty-six years 
old. He had been taken by the testatrix when a young 
boy, and had lived with her ever since. She had been 
sick a year or two, previous to the execution of the 
will, and Fox and his wife took care of her. She had 
periods of great suffering.

She had one daughter, Phebe Anna Dare, wife of 
Samuel Dare, and five grandchildren, Lizzie Nixon, 
Ida Scott, Ada Dare, Franklin Dare and William Dare, 
the children of said Phebe Anna Dare. These were all 

20 of her issue.
Her property consisted of her two single houses and 

one double house, situate in Elmer, and worth in all 
about $2,500, as near as can be gathered from the tes-
timony. The testimony does not disclose any -personal 
property, except a few household goods. She left debts 
amounting to several hundred dollars.

The relations between the testator and her daughter 
had been strained, and for a period of nine years they 
did not visit or speak, but a few years before the execu- 

30 tion of the will a reconciliation took place.
During the last two or three years of her life she 

seems to have had trouble in collecting her rents, which 
were her only source of income, and Fox seems to have 
contributed largely to her support, of the family of 
which she was a part.

Fox testifies, and it is not contradicted, that he built 
the two single houses for her, and supplied money for



their erection; he is a carpenter; he says that he has 
never been repaid.

The will leaves $150 to the daughter, Phebe Anna 
Dare; $150 to each of the granddaughters, Ida Scott, 
Lizzie Nixon and Ada Dare; $100 to the two grand-
sons, William Dare and Franklin Dare; $150 to the 
sister of the testatrix; $150 to her niece, Emeline 
Rowand, and $150 to Anna Dunham. It devises the 
house and lot where she lived to William Fox and his 10 
wife, and the balance, after the legacies and debts are 
paid, is given to Fox and his wife.

The executor is directed to sell all the real estate, ex-
cept the house and lot devised to Fox and his wife.
The said Robert M. Hitchner is named as the execu-
tor.

The testatrix died June 24th, 1901, very much broken 
down, physically and mentally, though her condition, 
according to the testimony, had very much changed 
since the execution of the will.

A caveat against the probate of the will was filed by 
the daughter, Phebe Anna Dare, and its probate is op-
posed by her for the following reasons:

First. Because, it is alleged, the testatrix had not tes-
tamentary capacity at the. time the will was made.

Second. Because, it is alleged, the will was the result 
of undue influence exercised over the testator

Third. Because the will was altered by Robert M. 
Hitchner,. the executor, after its execution.

First. As to testamentary capacity, the caveator 
claims that the testatrix had not testamentary capacity 
.at the time the will was made, because of certain de-
lusions which she alleges the testatrix had at that time.

One was that her daughter (the caveator) did not 
come to see her; another, that she lost some paper; 
another, that she had not enough to eat; another, that 
Fox was trying to burn the house down; another, that



she saw, by her bedside, her mother and sister who had 
long been dead; another, that Fox had carnal inter-
course with her ; and also that she did not know her 
daughter (the caveator) when she came to see her, and 
did not know her granddaughters.

As to the delusion that she was hungry, this was 
based upon the testimony of one Jonathan Brooks, who 
says that she stated that she was hungry, had nothing 

j q  to eat; that he asked the housekeeper about it, and that 
she said Mrs. Harris wanted chicken, and he, Brooks, 
told her to kill one every day, and that she never com-
plained of not having enough to eat but once after that.

There is nothing in the alleged delusion; it seems to 
be merely the complaint of a sick person not satisfied 
with the kind of food she gets.

As to the delusion that she had lost some paper, 
there is no evidence that she had not mislaid or lost 
some paper about which she was worrying; there is 
nothing in the testimony to justify the conclusion that 

20 the testator had any insane delusion as to this.
As to the alleged delusion that Fox was trying to 

burn the house, the evidence shows that Fox, in light-
ing the fire in her room, poured some kerosene on the 
fire and there was an explosion, blowing off the top of 
stove; the old lady, who was sick and nervous, became 
very much frightened and declared that Fox was try-
ing to burn the house down, a very natural remark for 
her to make, under the circumstances, and far from in-
dicating an insane delusion.

3°  As to the delusion that she saw her dead mother and 
sister by her bedside, the only ones who seem to know 
anything about this are the daughter (the caveator) and 
the granddaughter, Ida Scott. They both fix the time 
when she spoke of this as the time when the old lady 
had a bad case of grippe, which was in 1897, three years 
before the will was made. Ida, when asked if she spoke 
of this about February, 1900, said no, but she had



previously, and she said she told her of this when she 
was first taken sick in 1897. The mother’s testimony 
is to the same effect, and neither of them testified that it 
was a continuing delusion, or that the testator was under 
such delusion at or about the time the will was made.
I believe from the testimony that this was merely the 
delirium of fever and not an insane delusion.

As to the allegation that the testatrix did not know her 
daughter when she came there, and would say that she did 10 
not come, and the other various allegations as to state-
ments alleged to have been made by her in the presence 
of the caveator and her grandchildren, testified to by 
them, or by some of them, tending to show want of men-
tal capacity, I am not satisfied that they occurred at the 
time set forth in the testimony.

The witnesses fail to state with any certainty the ex-
act time when, or the circumstances under which, these 
things happened. Their statements are general, “as she 
(the testatrix) would not know me,” “she would send for 2Q 
mother,” &c., &c.

There is no detail of time or circumstances, and only 
a generality of statement.

The testimony of the several witnesses as to the times 
of these acts and sayings of the testatrix, which are urged 
as evidence of her insanity or mental delusions, contra-
dict each other. Ida Scott, the most prominent witness 
on the behalf of the caveator, offered to prove these alleg-
ed delusions, says: “ Before February, in the fall, some-
time, she would send for me. She seemed to be in an 
“awful state about something. She would set and wring 3 
“her hands. This was in the fall, before the will was 
“made. In the first place, my mother and sister went 
“over to take her away— she had been begging to go way.
“It seemed she could not get ready to go that day, so she 
“set the day for them to come. When my father and 
“mother went she was sick in bed. She said she could 
“not go that day. She sent for me. I went ’round there.



“ She seemed to be in awful trouble about something. She 
“told me, ‘I don’t see why Anna Dare don’t come to see 
“ ‘me,’ ” &c., &c.

Now, the witness fixed this transaction on or about the 
time the witnesses father and mother went to take the tes-
tator away, and says this is in the first place.

The evidence shows that the witness’s father and 
mother only went once to take her away, and that was 

IO about the first of June, 1901, a year and three months after 
the will was made. Anna Dare, the caveator, testifies 
positively as to this. She says : “About four weeks be- 
“ fore she died is when I commenced to think about tak-
i n g  her away.”

Again she says : “About the first of June, when my 
“husband and I went down, I was thinking about taking 
“her away. We went down in the buggy, at night,” &c., 
&c.

Now, Ida says this occurred the fall before the will was 
made. The caveator says she commenced to think about 
taking her away about four weeks before she died; and 
about the first of June she and her husband went down 
for that purpose. This was a year and three months af-
ter the will was made.

Again, Lizzie Nixon, another granddaughter and wit-
ness, produced by the caveator, says : “One day in De-
cember I was there with my husband, and she begged us 
“to take her away,” &c., &c.

Then following other statements made by the testatrix, 
tending to show a disordered mind. Now, Hiram Nix- 

3° on, the husband of the said witness, and who was produc-
ed by the caveator, testifies that this occurred last Dec-
oration day, May 31st, 1901, and only twenty-four days 
before the testatrix died.

When we consider that none of the disinterested wit-
nesses, all of whom saw the testatrix frequently about the 
time of the making of the will, find her in any such con-
dition as described.by the caveator and by the grandchil-
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dren, that she recognized all of them, had no delusions 
that they knew of, acted rationally, attended to her busi-
ness affairs; and when we further consider that the last 
month or two before her death she was broken down, both 
physically and mentally, her condition very different from 
what it was at the time of the making of the will, it seems 
evident that these acts and sayings, testified to by the wit-
nesses for the caveator, as tending to show mental inca-
pacity, occurred during the last months of the testator’s j q  
life, and not at or about the time of the making of the will.

Other witnesses, on behalf of the caveator, saw the tes-
tatrix about the time of the making of the will, and she 
did not fail to recognize them.

Jonathan Brooks, a neighbor, was sent for a short time 
before the will was made. She recognized him, and talk-
ed to him about raising some money for her.

Charles Dailey, another witness produced by the cavea-
tor, saw the testatrix frequently about the time the will 
was made, and talked to her; he was there in two or three 
years preceding her death, sometimes once a month, some- *°  
times once a week. He was an insurance man. The tes-
tatrix never failed to recognize him; nor does he men-
tion hearing from her any of the delusions mentioned by 
her daughter and granddaughters.

Everett C. Hitchner, a witness for the caveator, saw 
the testatrix frequently during the three years preceding 
her death. He served her with milk. She would call 
him in, pay him for the milk and talk to him. He does 
not say that she ever failed to recognize him, or that she • 
indicated any delusions, except that he came in just after 30 
the occurrence of the blowing off of the top of the stove, 
and heard her say: “ He has had the top off the stove;
“he has been throwing fire about the room,” &c., &c.

There .is another alleged delusion, the testimony as to 
which, I think, reflects discredit upon the daughter, Anna 
Dare; and upon the granddaughter, Lizzie Nixon, and 
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upon th e v a lu e  o f  th eir  testim on y. T h a t  is, th at W illiam  
F o x  had  carn al in terco u rse  w ith  th e testato r.

M rs. D a re  testifies th at she tro u b led  ab o ut h er m other’s 
co n d itio n  all last w in ter, and  fin ally , a fte r  she w a s taken 
w ith  her la st sick n ess, she requ ested  th e gran d d au gh ter, 
L iz z ie  N ix o n , to  a sk  h er a question. S h e  fixed  the time 
as a fte r  th e testa to r w a s taken  w ith  her la s t illness. This 
m u st h a v e  been a fte r  D r . A tk in s o n  w a s  called  in the sec- 

IO ond tim e, in M a y , 19 0 1. S h e  w a s  ta k in g  m edicine at 
th at tim e.. L iz z ie  N ix o n  fix ed  the tim e as fo u r  or five 
w e ek s b efo re  th e te s ta tr ix ’s death . T h e  o ld  la d y  w as, at 
th a t tim e, a c c o rd in g  to  all the testim o n y, b rok en  down 
p h y sic a lly  and m en ta lly , v e r y  m u ch  ch a n g ed  w ith in  the 
last yea r, and a c c o rd in g  to  D r. A tk in s o n ’s testim on y, suf-
fe r in g  fro m  h y ste r ia  and  a co m p lica tion  o f  d iseases. The 
w itn ess testified  th at, b y  h er req u est and in  her presence, 
L iz z ie  N ix o n  asked  h er the question. L iz z ie  said: 
“ G ra n d m o th er, w e  h a ve  com e to  a sk  y o u  som e questions, 
“ and  w e  w a n t y o u  to  ta lk . A t  first she d id  n o t seem to 

20 ‘ ‘u n d erstan d , and m y  d a u g h te r  to ld  h er o v e r  again . She 
“ says, G ra n d m o th er, has W illia m  F o x  ev er had  anything 
“ to  do w ith  you . S h e  says, ‘Y e s ,  he h a s ; yes, he has.’ 
“ A n d  m y  d a u g h te r  says, ‘D o  y o u  th in k  th is a n y th in g  like 
“  ‘th e  b ad  d iso rd er w h a t a ils  y o u ,’ an d  m y  m oth er said, 
“  ‘N o ;  I g u e ss n o th in g  lik e  th a t.’ T h e n  she com menced 
“ to  w r in g  her h an d s and said , ‘O h , d ear, w h a t shall I d o, 

“  ‘ca n ’t y o u  do so m eth in g  to  help m e ? ’ A n d  w e  did not 
“ a sk  h er a n y  m ore questions. T h e n  M a g g ie  F o x  came 

. “ in to  g iv e  h er her m ed ic in e.”
30 L iz z ie  N ix o n  tells  th is  sam e sto ry , and says, “ S h e seem- 

“ ed to  g o  o ff  in to  a sleep o r stupor, an d  w o u ld n ’t say  any-

t h i n g  to  m e.”
T h is  te s t im o n y  is a b s o lu te ly  v a lu e le ss  to  th e  caveator 

fo r  a n y  p u rp o se . I f  it  is in te n d e d  to  sh o w  th e  m ental 
c o n d itio n  o f th e  te s ta tr ix , it is n o t  o f a n y  m a te ria l value, 
it is to o  r e m o te  fro m  th e  tim e  o f th e  m a k in g  o f th e will 
to  be o f  a n y  m ateria l va lu e. I t  is h er co n d itio n  at the



t i m e o f t h e m a k i n g  o f t h e w ill t h a t i s t o d e t e r m i n e h e r 

t e s t a m e n t a r y c a p a c i t y , a n d n o t h e r c o n d i ti o n  a y e a r a n d 

t h r e e m o n t h s a f t e r, w h e n  t h e t e s t a t r i x  h a s u n d e r g o n e 

a g r e a t p h y s i c a l a n d m e n t a l c h a n g e a n d i s a p p r o a c h -

i n g d e a t h.

T h e p o i n t o f ti m e a t w h i c h  t e s t a m e n t a r y c a p a c i t y 

i s t o b e t e s t e d i s t h a t o f t h e e x e c u t i o n  o f t h e w ill. ”

O’ B ri e n  v s.  D w y e r,  1 8  S t e w.,  6 8 9.

I t i s c l e a r l y u n n e c e s s a r y , f o r D r . A t k i n s o n , i n h i s t e s -

ti m o n y, s h o w s t h a t a t t h a t ti m e, t h e ti m e w h e n  t h i s c o n -

v e r s a ti o n t o o k  p l a c e , s h e w a s i n c o m p e t e n t t o m a k e a 
w ill.

I f it i s i n t e n d e d  f o r p r o v i n g  t h e f a c t o f s u c h i n t e r -

c o u r s e, i t i s i n c o m p e t e n t, a s t h e d e c l a r a ti o n s o f t h e 

t e s t a t r i x a r e i n c o m p e t e n t t o p r o v e a n y t h i n g  b u t h e r 

m e n t al c a p a c i t y , f o r all o t h e r p u r p o s e s t h e y  a r e m e r e l y 
h e a r s a y. J

R u sti n g  v s.  R u s ti n g,  p S t e w.,  6 0 7
2 0

I t d o e s n o t s e e m  i n t e n d e d , o n t h e p a r t o f t h e d a u g h -

t e r, t o s h o w  w a n t o f c a p a c i t y , f o r, o n b e i n g  a s k e d b y  

h e r c o u n s e l t h i s q u e s t i o n :  “ I n  y o u r o p i n i o n , a t t h e ti m e 

y o u r m o t h e r t a l k e d  t o  y o u  i n r e s p e c t t o t h e s e r e l a ti o n s 

w i t h F o x , w a s s h e r a ti o n a l o r i r r a t i o n a l ? ”  h e r a n s w e r 

w a s, “ W e ll, I c o u l d n ’ t t e ll t h a t. ”   M o r e o v e r , t h e q u e s -

ti o n t o t h e t e s t a t r i x , a s i s s h o w n  b y  t h e t e s t i m o n y , p u r -

p o r t s t o h a v e b e e n a s k e d , n o t t o t e s t t h e o l d  l a d y’ s 

m e n t al c a p a c i t y , b u t t o  fi n d o u t w h a t a il e d h e r.  A n n a  

s a y s, i n s u b s t a n c e , t h a t t h e q u e s ti o n  w a s i n d u c e d  b e - 3 ° 

c a u s e s h e w a s w o r r i e d  b y  h e r m o t h e r’ s c o n d i ti o n .  I f 

s h e h a d b e e n s i n c e r e i n t h i s s h e c o u l d  e a s il y h a v e l e a r n e d

i r o m  D r A t k i n s o n , w h o  w a s a t t e n d i n g  h e r, w h a t w a s 
t h e t r o u b l e.

D r. R o g e r s t e s ti fi e s t h a t w h e n h e w a s a t t e n d i n g  h e r 

m o r e t h a n a y e a r b e f o r e s h e w a s s u f f e r i n g  f r o m  b l a d -

d e r t r o u b l e a n d r e l a x a t i o n  o f t h e s p h i n c t e r m u s c l e, a n d
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h ad  d iffic u lty  in  r e ta in in g , th e  u rin e , b u t h ad  n o  viru len t 
d isease. I t  w o u ld  seem  th a t an a tte n tiv e  d au g h ter 
w o u ld  h a v e  le a rn e d  a b o u t th is  in  a y e a r  and three 

m o n th s.
L iz z ie  N ix o n  te lls  su b s ta n tia lly  th e  sa m e s to r y ;  that 

th is  o ld  la d y , s e v e n ty -fiv e  y e a r s  o f a g e , su ffe r in g  from 
b la d d e r  tro u b le  an d  a  c o m p lic a t io n  o f d iseases, w as hav-
in g  ca rn a l in te r c o u r s e  w ith  th is  y o u n g  m an  o f thirty- 

IO s ix , w h o  w a s  th en  l iv in g  w ith  a y o u n g  w ife , seem s pre-
p o s te r o u s ;  an d  th e  fa ct th a t  h e r  d a u g h te r  an d  g ran d -
d a u g h te r  sh o u ld  e n d e a v o r  to  m a k e  th is  a p p ea r in a 
c o u r t  o f ju s tic e , a fte r  h er  d ea th , is h id e o u s. I t  indi-
cates an an im us on th eir  p a rt th at req u ires th eir testi-
m o n y  to  b e  r e c e iv e d  w ith  g r e a t  ca u tio n . In  m y  opin-
io n  th e  te stim o n y , fa ils to  sh o w  th a t th e  te s ta tr ix  had 
a n y  su ch  d e lu sio n s, e v e n  a t th e  tim e fix e d  b y  th e w it-
ness, an d  th e re  is c e r ta in ly  n o  e v id e n c e  w h a te v e r  that 
sh e h ad  su ch  d e lu s io n  at th e  tim e  th e  w ill w a s m ade.

T h e  w itn e sse s  fo r  th e  p r o p o n e n t  a ll te s tify  to  the 
20 m en ta l c a p a c ity  o f th e  te s ta tr ix . S h e  d id  n o t fail to 

r e c o g n iz e  a n y  o f t h e m ; J u d g e  H itc h n e r , w h o  d rew  the 
w ill, h ad  k n o w n  h er and don e bu sin ess w ith  and for her 
fo r  th ir ty  y e a rs , sa y s  sh e w a s a p e c u lia r  w o m a n , b u t that 
sh e w a s c a p a b le  o f d o in g  b u sin ess, w a s  p ru d en t and 
c a u tio u s  a t th e  tim e  th e  w ill w a s m a d e ; she alw ays 

r e c o g n iz e d  him .
E im elin e R o w a n d , a n o th e r  w itn e ss  fo r  th e  prop o-

n en t, an d  a n ie c e  o f th e  te s ta tr ix , v is ite d  h e r  frequen tly  
d u r in g  th e  last y e a rs  o f h e r  life, a n d  sa y s  she always 

3 °  k n e w  h e r  till th e  la st tw o  w e e k s  b e fo r e  h e r  d e a th ; that 
h e r  m in d  se e m e d  g o o d ; w o u ld  ta lk  a b o u t  th e  ren tin g  
o f h e r  h o u s e s ; sh e d o es  n o t seem  to  h a v e  h e a rd  o f any 

d elu sio n s.
E m m e r s o n  S h e r w o o d  h a d  b u sin e ss  tra n sa c tio n s  with 

the te s ta tr ix  ab o ut th e  tim e o f  th e m a k in g  o f  the w ill, 
so ld  h e r  a  h o rs e  a n d  w a g o n ;  sa y s  sh e w a s  sh arp  and 
b e a t  h im  d o w n  te n  d o l la r s ; sh o w e d  h e r se lf cap able of
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d o in g  b u sin e ss ; sa w  h e r  fr e q u e n tly  d u r in g  th e  la st fiv e  
years o f h er  life ;  ca lle d  h er  ju s t  as so u n d  o f m in d  as 
a n y b o d y  he e v e r  k n e w ; a lw a y s  k n e w  h im  a n d  c o n v e rse d  
in te llig e n tly ; sh e ta lk e d  w ith  w itn e ss  a b o u t  h e r  h o u ses 
and r e n tin g  t h e m ; th e  w itn e ss  d id  m a so n  w o r k  fo r  h er, 
ren d ered  h er th e  b ill an d  sh e p aid  it. 

t M rs. M a r y  H itc h n e r  k n e w  th e  t e s ta tr ix  all h e r  life ; 
for the last ten  y e a rs  liv e d  n e a r  h e r  in E l m e r ; fre q u e n t-
ly  called  on  h er. T e s ta t r ix  a lw a y s  k n e w  h e r ;  ta lk e d  IO 
w ith  h er a b o u t h e r  b u sin ess , a b o u t h e r  h o u s e s ; a lw a y s  
sp oke se n s ib ly  an d  in te llig e n t ly  o n  th ese  su b je cts . 
T h o u g h t  h er in g o o d  so u n d  m in d  w h e n e v e r  she sa w  h e r ; 
n ever k n e w  h e r  fail to  r e c o g n iz e  th o se  a b o u t h e r ;  sa w  
her often , e x c e p t  th e  last fo u r  w e e k s  o f h e r  life ; d id  
not see h e r  t h e n ; w o u ld  see h e r  tw o  o r  th re e  tim es a  
w e e k ; w itn ess  n e v e r  sa w  th e  d a u g h te r , M rs. D a re , 
there.

E n o c h  G a rriso n  w e n t to  see h er  a b o u t a  y e a r  o r  so  
a g o  (w h ich  is n e a r  th e  tim e o f th e  m a k in g  o f th e  w ill)  
about re n tin g  o n e  o f h er  h o u ses  fo r  a n o th e r  p a r t y ; she 
talked  ra tio n a lly  a b o u t  i t ;  d id  n o t w a n t to  re n t u n less 
she g o t  th e  re n t in  a d v a n c e  o r  had  s e c u r i t y ; w itn e ss  d id  
not n o tice  a n y th in g  o u t o f  th e  w a y ; n e v e r  sa w  h e r  w h en  
she w as n o t c o m p e te n t to  d o  b u sin ess  o r  to  m a k e  a w ill. 
Sent fo r w itn e ss  se v e ra l tim es to  g e t  w o r k  fo r  F o x ; to ld  
w itness th a t F o x  w a s h e r  o n ly  s u p p o r t;  th a t  h e r  h o u ses 
w ere n o t ren ted .

F re d erick  E a sh le y  is tre asu rer  o f  th e E lm e r  B u ild in g  
A sso cia tio n ; had  k n o w n  te s ta tr ix  e ig h tee n  o r n in eteen 
y e a rs ; had busin ess d ea lin g s  w ith  her. T h e r e  w a s a  h a lf  3°  
loan o f m atu red  sto ck  o f  the asso cia tio n  b e lo n g in g  to  her 
— -interest w a s b e in g  paid  on it— and th e te s ta tr ix  to ld  the 
w itness she w a s h o ld in g  th a t to  b u ry  her. M en tion ed  
this several tim es b e fo re  it w a s paid  o ff, in D ecem ber, 
1900, w h ich  w a s  a fte r  the w ill w a s  m a d e ; had  severa l 
conversations w ith  h e r ; n ever sa w  a n y th in g  the m atter 
w ith her m en ta lly . W h e n  he w e n t to  p a y  th is sto ck  o ff
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she sa id  she d id  n o t w a n t to  tak e  th at up. H e  told her 
th e d irecto rs had  d eterm in ed  to  p a y  o ff  the matured 
stock. W itn e ss  asked  h er i f  she k n e w  h o w  m uch interest 
w a s due. S h e  sa id  tw o  yea rs. W itn e ss  exam in ed  books 
and fo u n d  she w a s r ig h t. S h e  k n e w  it w a s s ix  per cent., 
and  w a s  c o rrec t as to  tim e and am ount.

A l l  these w itn esses a re  d is in terested ; th ey  knew  the 
te s ta tr ix  ab o ut the tim e o f  th e  m a k in g  the w i l l ; conversed 
w ith  h e r ; h ad  busin ess d ea lin g s w ith  h e r ; and found her 
cap ab le  o f  in te llig e n t co n sid era tio n  and  o f  transacting 
b u s in e ss ; n on e o f  th em  sa w  a n y  ev id en ce  o f  m ental dis-
o r d e r  ; n o n e  o f th e m  seem  to  h a v e  k n o w n  a n y th in g  of the 
d elu sio n s th e ca v e a to r  and  th e g ra n d ch ild re n  mention.

In  a d d itio n  to  these, th ere  w a s  o ffered  the evidence of 
tw o  o f  h er a tte n d in g  p h ysician s, b o th  o f  w h o m  attended 
h er ab o ut th e  tim e o f  th e m a k in g  o f  the w ill. B oth  are 
in te llig e n t an d  d isin te re ste d ; b o th  a re re g u la r  practicing 
p h ysician s.

D r . H e n r y  R o g e rs  testified  th a t he atten ded  the testa- 
20 t r ix  ab o ut the tim e th e w ill w a s  m a d e ; th at he attended 

h er fre q u e n tly  b etw een  J a n u a ry  8, 1900, and M arch  25, 
19 0 0 ; he stated  th a t h er m en tal co n d itio n  w a s all right; 
th at th ere w a s  n o th in g  w r o n g  a b o u t h er m ind  ; that she 
a lw a y s  k n e w  h im  an d  co n v ersed  in te llig e n tly ; and that, 
fro m  his k n o w le d g e  o f  her, he p ron ou n ced  her fu lly  com-
peten t to  m ake a w ill. H e  n e ver sa w  a n y  evidence of 
m en tal d iso rd er in her, an d  th at she h ad  not, w h ile  he was 
a tte n d in g  her, a n y  senile dem entia.

D r . A tk in s o n  has k n o w n  th e te s ta tr ix  fo r  fifty  years; 
30 n e ver sa w  b u t th at she w a s  sa n e; w a s  sen t fo r  b y  her, pro- 

fessio n a lly , in  th e e a r ly  su m m er o r  sp rin g  o f  1900; saw 
her five o r  s ix  tim es. W h e n  asked  “ I f  she w as compe-
t e n t  to  m ak e a  w ill ?”  an sw ered , “ I co u ld  n o t sa y  she was 
“ n o t;  she seem ed to  k n o w  e v e ry th in g , k n e w  those about 
“ h e r .”  W a s  ca lled  in a g a in  a b o u t a  m on th  before her 
d eath  and  n o ticed  a g re a t  c h a n g e  in her. In  the year 
1900, th e w itn ess d id  n o t n o tice  a n y th in g  m en tally  wrong
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w ith h e r ; she p aid  h im  re g u la r ly  a t each  v i s i t ; a lw a y s  d i-
rected som e m em ber o f  the fa m ily  to  b r in g  her th e  m on ey, 
and paid  him  a n d  n e v e r  fo r g o t  it.

T h e  w ill itse lf sh o w s testa m e n ta ry  ca p a city  on  its face. 
H er d au g h ter and each  o f  her g ra n d ch ild re n  a re  nam ed 
and g iv en  le g a c ie s ; a lso  her sister and her niece. J u d g e  
H itchn er says the w ill w a s the resu lt o f  her o w n  e x p re ss-
ed desires, u n a id ed ; th at he d id  not, n or d id  a n y  one else 
m ake a n y  su g g e stio n s to  h er as to  its p ro v isio n s, her IO 
property nam ed in it, and  the o b je cts  o f  her b ou n ty.

In m y opin ion  the ev id en ce  sh o w s th a t-th e  m ental ca -
pacity  o f  the te s ta tr ix  com es fu lly  up to  the stan d ard  fixed  
by C o u rts o f  N e w  Jersey .

E ve n  i f  the te s ta tr ix  had  the delusion s th at the c a v e a -
tor claim s she had, a t th e tim e o f  the m a k in g  o f  the w ill, 
none o f  them  w ere  o f  a  ch a ra cter  lik e ly  to  influen ce her 
in the disposition  o f  her p rop erty .

“ E ven  i f  it appears th a t a  testa to r  w a s su b je ct to  insane 
“ delusions, w h en .h e  m ad e his w ill, i f  it appear th at his de-
lu s io n  w as n ot o f  a  ch a ra cter  lik e ly  to  in fluen ce him  in 20 
“ disposition w h ich  he m ad e o f  h is p ro p erty , w ill should  
“ be declared  v a lid .”

Middleditch vs. Williams, 18 Stew., 733.

She m ay  h a ve  been old, sick , infirm , her m em o ry  im -
paired, and yet, u n d er the la w  o f  th is S ta te , capable o f  
m akin g a  w ill.

Clifton vs. Clifton, 2 Dick., 227.
Turner vs. Cheesman, 2 McCarter, 243.
Whitenack vs. Stryker, 1 Gr. Ch., 8. 3°
Stoutenburg vs. Hopkins, 16 Stew., 377.

T h e  soundness o f  te sta to r ’s m in d  is to  be ju d g e d  fro m  
his actions and co n v ersa tio n s a t the tim e th e w ill w a s 
made.

Harrison vs. Rowan, 3 Wash. C. C., 262.
Stevens vs. Vancleeve, 4 Wash. C. C., 262.
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W h ile  the opin ion s o f  w itn ess g e n e ra lly  are o f  little 
v a lu e  as to  the sa n ity  o r  in sa n ity  o f  th e  testato r, yet the 
o p in ion  o f  m ed ical m en is an excep tio n  to  th is rule.

Harrison vs. Rowan, 3 Wash. C. C., 380.
Stevens vs. Vancle eve, 4 Wash. C. C., 262.
Whitenack vs. Stryker, 1 Gr. Ch., 8.
Turner vs. Cheesman, 2 McCarter, 243.

j o  N o w , th e  testim o n y  o f  the p h ysicia n s, bo th  o f whom 
atten d ed  th e  te s ta tr ix  n ear the tim e o f  th e  m a k in g  o f this 
w ill, is  p o sitive  as to  her testa m e n ta ry  c a p a c ity ; also, the 
testim o n y  o f  the d isin terested  w itn esses is to  the same ef-
fect. I t  is tru e  th a t one w itn ess, called  b y  the caveator, 
said  th a t th ere w e re  tim es w h en  “ her m in d  seem ed a lit-
tle  u n b a lan ced .”

A n d  B r o o k s , a n o th e r  w itn e ss  c a lle d  b y  th e  caveator, 
w h e n  a sk e d  w h e th e r  h e  th o u g h t  th e  te s ta tr ix  rational 
o r  irra tio n a l, s a id : “ I th in k  th e re  w e re  tim e s  w h en  she 
w a s an d  tim es w h e n  sh e w a s n o t, o r  a t lea st I th ough t 
sh e w a s n ’t. I d o n ’t k n o w  m u c h  a b o u t  in san e  p eo p le .”

A ll  th e  o th e r  d is in te re ste d  w itn e sse s  fo u n d  h er sane 
an d  ra tio n a l, a n d  d e ta ile d  c irc u m s ta n c e s  an d  transac-
tio n s to  s u p p o r t  th e ir  o p in io n s ; it w a s o n ly  th e  caveator, 
h e r  h u sb a n d , th e  g ra n d c h ild r e n  an d  th e ir  h u sb an d s, who 
g a v e  te s t im o n y  te n d in g  to  sh o w  w a n t o f  ca p a city .

In  th e  ca se  o f S u tto n  vs. M o r g a n , 3 S te w ., 629, the 
e v id e n c e  o f th r e e  o r  fo u r  d is in te re ste d  w itn esse s  as to a 
te sta to r ’s ca p a city  w a s held  to  o u tw e ig h  th at o f  the other 
w itn esses related  to  th e testa to r  b y  b lood  o r affinity.

3°  In  W a d d in g to n  vs. B u s b y , th e  C o u r t  o f E r r o r s  laid 
d o w n  th e  ru le  th a t if th e  te s ta tr ix , a t th e  tim e she exe-
c u te d  th e  w r it in g , w a s c a p a b le  o f r e c o lle c t in g  th e  prop-
e r ty  sh e w a s a b o u t  to  d isp o se  of, u n d e r s ta n d in g  th e man-
n e r  o f d is tr ib u tin g  it  th e re in  set fo r th , th e  o b je cts  of 
h e r  b o u n ty  a n d  th e  n a tu re  o f h e r  b u sin e ss  in w h ich  she 
w a s  e n g a g e d , sh e h a d  th e  re q u is ite  testam en tary  

c a p a c ity .
Waddington vs. Busby, 18 Stew., 1/3.
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T h is  ru le  has b ee n  r e p e a te d ly  re-a ffirm ed  b y  th e  
C ou rts o f  th is S ta te , and la y s  d o w n  the tru e  test o f  tes-
tam en ta ry  c a p a city .

T h e  w ill itse lf a n d  th e  te s t im o n y  o f J u d g e  H itc h n e r  
clearly  sh o w , th a t  th e  .te s ta tr ix  ca m e u p  to  th is test. 
She sp ecifically  m en tion ed  all h er p rop erty , n am es all 
w ho h ave a n y  n a tu ra l c la im  u p o n  h er a n d  m a k e s  th em  
the o b je cts  o f h e r  b o u n ty , an d  c le a r ly  u n d e rsto o d  th e  
business she w a s e n g a g e d  in. S h e  se n t fo r  H itc h n e r , I0  
told him  th e  te rm s o f th e  w ill. A f t e r  it w a s d ra w n  he 
read it o v e r  to  her. S h e  w a s sa tisfied  w ith  it, an d  th en , 
in the p re se n ce  o f H itc h n e r  an d  tw o  w itn esse s, d e c la re d  
it to  be h er w ill, a n d  s ig n e d  it.

T h is  w ill, J u d g e  H itc h n e r  sw ea rs, w a s th e  re su lt  o f 
her e x p re sse d  d esires, u n a id e d ; th a t n o  o n e  m a d e  a n y  
su g g e stio n  to  h er  as to  its p ro v is io n s .

T h e  law  p re m ise s  c a p a c ity , a n d  th e  b u rd e n  o f p r o o f 
is upon th e  c a v e a to r  to  sh o w  w a n t o f  te s ta m e n ta r v  
cap acity .

In m y opinion , the ca v e a to r  has fa ile d  to  sh o w  w a n t 20 
of ca p a city , an d  fu rth e r, th a t  th e  p r o p o n e n t  h as sh o w n  
that she had  a m p le  te s ta m e n ta r y  c a p a c ity  a t th e  tim e 
the w ill w as m ad e.

U N D U E  I N F L U E N C E .

T h e  c a v e a to r  c la im s th a t th e  w ill is th e  r e su lto f u n -
due influence, ex ercised  on  th e te s ta tr ix  b y  E m elin e  
R ow an d ,. R o b e r t  M . H itc h n e r  an d  W illia m  F o x  an d  
his w ife, o r  so m e  o f th em . 30

c ^ le  in flu e n ce  w h ic h  th e  la w  d e n o m in a te s  u n d u e.
 ̂ and w h ich  v it ita te s  a w ill e x e c u te d  u n d e r  it, m u st 

^am ount to  m o ra l o r  p h y sic a l c o e rc io n , d e s tr o y in g  free  
“ a g e n cy  and  c o n s tr a in in g  its su b je c t  to  th a t w h ich , b u t 

for it, he w o u ld  n o t d o .”

Hampton vs. Sheppard, 4 Dick., 522.
23
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T h e  a b o v e g e n e r a l r u l e h a s b e e n r e p e a t e d l y d e cl a r e d 

b y t h e C o u r t s o f N e w  J e r s e y.  A l s o , i t i s h el d t h a t u n -

d u e i n fl u e n c e i s a c o n c l u s i o n , n o t a p r e s u m p ti o n .

“ W h e t h e r, i n a n y c a s e, t h e r e y v as  u n d u e i n fl u e n c e e x -

e r c i s e d  u p o n  t h e t e s t a t o r, m u s t b e d e t e r m i n e d  f r o m 

“ t h e f a c t s.  I t i s n o t a p r e s u m p t i o n  b u t a c o n c l u s i o n . ”

I n  r e . W ill  of  H u m p h r e y s,  n  C.  B.  G.,  5 1 3.

1 0  ,  -   , „
“ T h e  u n d u e i n fl u e n c e m u s t a m o u n t t o f r a u d.

St o c k h o u s e  v s.  H o r t o n,  2  M c C a r t e r,  2 0 2.

T h e r e  i s n o e v i d e n c e i n t h i s c a s e o f a n y f a c t s s h o w i n g 

u n d u e i n fl u e n c e e x e r c i s e d  e i t h e r b y  E m e li n e R o w a n d 

o r R o b e r t M . H i t c h n e r, i n t h e m a k i n g  o f t h e w ill.

L i z z i e  N i x o n  t e ll s a b o u t a n a ll e g e d  c o n v e r s a ti o n  w it h 

E m e li n e R o w a n d  f o u r w e e k s b e f o r e t h e d e a t h  o f t h e 

t e s t a t r i x , w h i c h  i s c l a i m e d t o i n d i c a t e u n d u e i n fl u e n c e, 

b u t t h i s i s l o n g a f t e r t h e m a k i n g o f t h e w ill, i s p o si ti v el y 

2 0 d e n i e d b y E m e li n e, w h o s e t e s ti m o n y i t a t l e a s t a s c r e di bl e 

a s L i z z i e ’ s, a n d, i f t r u e , d o e s n o t a m o u n t t o  e vi d e n c e 

o f u n d u e i n fl u e n c e i n t h e m a k i n g  o f t h e w ill.

I d o n o t fi n d a n y e v i d e n c e o f u n d u e i n fl u e n c e e x e r -

c i s e d b y  E m e li n e R o w a n d  i n m a k i n g  t h e w ill.

T h e r e  i s h o t a p a r t i c l e o f e v i d e n c e t o s h o w  u n d u e 

i n fl u e n c e e x e r c i s e d  b y  R o b e r t M . H i t c h n e r i n t h e m a t -

t e r o f t h e w ill.  H e  t e s ti fi e d t h a t h e d r e w  t h e w ill at 

t h e r e q u e s t o f t h e t e s t a t r i x ; t h a t h e d r e w  i t a s s h e i n -

s t r u c t e d  h i m .  T h a t h e d i d n o t m a k e a n y s u g g e s ti o n s 

3 ° t o  h e r a s t o  t h e p r o v i s i o n s o f t h e w ill, a n d t h a t t h e will 

w a s t h e r e s u l t o f h e r u n a i d e d d e si r e s.

T h e r e  i s n o t h i n g  t o  s h o w  t o t h e c o n t r a r y ; h e i s n o t 

c o n t r a d i c t e d  i n a n y w a y , a n d h e i s n o t i m p e a c h e d .  H e 

t a k e s n o t h i n g  u n d e r t h e w i l l ; h e i s n o t s h o w n  t o b e i n -

t e r e s t e d  i n a n y w a y  i n a n y o f i t s p r o v i s i o n s ( e x c e p t t h a t 

h e w a s m a d e i t s e x e c u t o r ) ; n o r i s h e i n a n y w a y  r el at e d, 

c o n n e c t e d w i t h  o r i n t e r e s t e d i n a n y o f t h e l e g a t e e s o r d e vi -
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sees nam ed in th e w ill. H e  d id  n ot stand in a n y  fid u c ia ry  
relation to  the te s ta tr ix ;  the fa ct th at he assisted  h er to  
b orrow  som e m o n ey  o ut the bank, b y  e n d o rsin g  h er note, 
does not sh o w  a n y  such  relation . A n d  I fa il to  find in 
the testim on y the s lig h test ev id en ce  to  sh o w  th at he e x e r -
cised a n y  in flu en ce o v e r  the te s ta tr ix  in  the m a k in g  o f  the 
will.

It is claim ed th a t the te s ta tr ix  lived  w ith  F o x  w h en  the 
w ill w as m ade, and th at F o x  received  a co n sid erab le  p or- j q  
tion o f  the estate, an d  th e re fo re  the bu rden  o f  p r o o f is 
throw n upon him , to  sh o w  th at u n d u e influen ce w a s not 
exercised  b y  him .

N o  g en era l ru le  can  be la id  d o w n  in these cases.

E a ch  case  m u st be ju d g e d  b y  its o w n  circu m stan ce, 
“ and no g en era l ru le  can  be m ade applicable to  a ll ca ses.”  

Waddington vs. Busby, 18 Stew., 173.

O u r C o u rts  h a ve  som etim es req u ired  the bu rden  o f  
p roo f to  be ca rried  b y  the person m a in ly  p ro fitin g  b y  the 
w ill and c o n tro llin g  the testa to r, but o n ly  w h en  the c ir- **° 
cum stances su rro u n d in g  th e case are  su sp iciou s and raise 
a stro n g  p resu m p tion  o f  fra u d . T h e r e  are  o n ly  th ree 
cases in o u r S ta te , th at I can reca ll, w h ere th is has been 
done. A  v e r y  recen t one is B a rk m a n  vs. R ich a rd s , re-
ported in A t l.  R ep ., 8 3 1. In  th at case the testa to r  w a s 
w eak-m inded, e a sily  influen ced, and in the last sta g e s  o f  
co n su m p tio n ; it is stated  th at, w h ile  he had atta in ed  the 
state o f  a g r o w n  m an, he w a s a  m ere b o y — the b en eficiary  
who too k  m ost o f  th e e s ta te ; w a s an acu te busin ess m a n ; 
recom m ended the p erson w h o  d re w  th e w ill, and th e in- 3 °  
structions fo r  the w ill to  him , the te sta to r  liv ed  w ith  th e 
beneficiary.

A n o th e r  in the case o f  D a le  vs. D ale , 38 N . J. E q ., 234,
a. m other w ith  m in d  en feebled  b y  d isease and w ith  a  w e a k  
w ill, le ft  one o f  h er so n ’s, u n d er w h o se  co n tro l she w a s, 
all o f  her p rop erty , a m o u n tin g  to  $45,000, excep t $ 1,0 0 0 ; 
the w ill w a s m ad e ten d a y s  b efo re  her d e a th ; the fa v o re d
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s o n w r o t e t h e d r a f t o f t h e w ill, a n d w a s s h o w n t o h a v e 

p r e j u d i c e d  t h e m o t h e r a g a i n s t h e r o t h e r s o n.

T h e t h i r d c a s e i s H a y d o c k  v s. H a y d o c k , 3 4 N . J. E q., 

5 7 0.  T h a t w a s t h e c a s e o f a g i f t i nt e r vi v o s  t h e d o n o r 

w a s o f s o w e a k a m i n d a s t o r a i s e d o u b t s a s t o h i s c a p a ci t y 

t o m a k e t h e g i f t — h e w a s u n d e r  t h e i n fl u e n c e o f hi s 

w i f e — a n d f u r t h e r, t h e C o u r t h el d t h a t  t h e  i n fl u e n c e, 

w h i c h i s u n d u e i n c a s e o f g i f t s i nt e r vi v o s,  i s v e r y  d iff e r - 

I O e n t f r o m  t h a t w h i c h i s r e q u i r e d t o s e t a si d e a w ill.  T h e 

C o u r t h e l d :

“ I n t e s t a m e n t a r y c a s e s u n d u e i n fl u e n c e i s a l w a y s d efi n - 

“ e d a s c o e r c i o n o r f r a u d , b u t i nt e r vi v o s,  n o s u c h d efi ni -

t i o n  i s a p p li e d . ”

H a y d o c k  v s.  H a y d o c k,  7 S t e w.,  5 7 5 .

I n B u z b y v s. W a d d i n g t o n  t h e w ill w a s d r a w n  b y t h e 

h u s b a n d o f t h e p ri n c i p a l b e n e fi c i a r y ; i t s e x e c u ti o n w a s 

s u p e ri n t e n d e d b y h i m , a l t h o u g h h e w a s a m e r e f a r m e r ; 

i t w a s s h o w n t h a t h e h a d p r o c u r e d t h e a b s e n c e o f t h e t e s - 

t a t r i x ’ s d a u g h t e r, w h o w a s t h e n a t u r a l r e ci p i e n t o f h e r 

b o u n t y.  I t w a s f u r t h e r s h o w n t h a t h e h a d g r e a t i n fl u -

e n c e o v e r t h e t e s t a t r i x , y e t t h i s w a s h el d b y t h e C o u r t o f 

E r r o r s a s n o t s u f fi ci e n t e v i d e n c e o f u n d u e i n fl u e n c e.

I n e a c h o f t h e c a s e s w h e r e t h e b u r d e n o f p r o o f w a s p u t 

o n t h e b e n e fi ci a r y, t h e w ill w a s g r o s s l y i n e q u i t a b l e o n it s 

f a c e ; i n e a c h c a s e t h e i n s t r u c ti o n s f o r t h e w ill w e r e p r o -

c u r e d b y t h e f a v o r e d  b e n e fi ci a r y, a n d i n e a c h c a s e t h e t e s -

t a t o r w a s w e a k - m i n d e d ; t h e c o n t r o l o f t h e b e n e fi ci a r y, 

w h o w a s o f a c u t e m i n d.

3 °   N o n e o f t h e s e c o n d i ti o n s e x i s t e d  i n t h i s c a s e.  T h e 

t e s ti m o n y o f d i s i n t e r e s t e d w i t n e s s e s s h o w s t h a t t h e t e s t a -

t r i x  w a s n o t w e a k - m i n d e d a t t h e ti m e o f t h e m a k i n g o f 

t h e w ill.

T h e r e u n d o u b t e d l y w e r e ti m e s w h e n s h e w a s ill a n d 

s u f f e r i n g , a n d h e r m i n d m i g h t n o t h a v e b e e n cl e a r, b u t 

t h e t e s ti m o n y o f all t h e d i s i n t e r e s t e d w i t n e s s e s, e x c e p t 

t w o p r o d u c e d b y t h e c a v e a t o r, a n d e s p e c i a ll y t h e t e s ti -
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m ony o f  the tw o  a tte n d in g  p h ysician s, sh o w  h er m ind  to  
have been g o o d  a t the tim e o f  the m a k in g  o f  the w ill. T h e  
testim ony o f  the ca v e a to r  h e rse lf sh o w s th at th e te s ta tr ix  
could not ea sily  be influen ced. W h e n  asked  the q u estion  : 
“ D o yo u  co n sid er y o u r  m oth er to  h a ve  been a stu bborn  
“ p erson ?”  . S h e  an sw ered , “ Y o u  cou ld  n o t ch a n g e  her 
“ m ind.”  T h is  she said  tw ice.

F o x  is not an acu te m a n ; h is m an n er on the stand  
showed t h a t ; he is a com m on  carp en ter o f  m od erate  in- IO 
telligence, and  he im pressed  m e as q u ite  ign o ra n t.

T h e  w ill does not appear in eq uitab le  un d er the c ircu m -
stances o f  the case. F o x  liv ed  w ith  the te s ta tr ix  fo r  o v er  
tw en ty -fo u r y e a rs:— e v er sin ce he w a s  a sm all b oy. H e  
testified th at he w o rk e d  and b ro u g h t h is w a g e s  to  her. 
A fte r  he m arried  he and  h is w ife  liv ed  'w ith  the te sta tr ix .
She told  G a rriso n  th at F o x  w a s her o n ly  support. T h e  
only source o f  in co m e o f  te sta tr ix , as sh o w n  b y  th e e v i-
dence, w a s the ren t o f  tw o  sm all h ouses— the la st fe w  
years she had  fa ile d  to  g e t  the ren t fro m  them . S h e  
spoke to a lm o st a ll the w itn esses ab o ut her fa ilu re  to  g e t  
her rents, and seem ed in g re a t  tro u b le  ab out it. S h e  had 
tw o d octors to  p a y  d u r in g  th is tim e. F o x  seem s to  be 
the o n ly  one w h o  aid ed  her. H e r  d a u g h ter, w h o se  h u s-
band seem s to  be a  w e ll-to -d o  fa rm e r, g a v e  h er no sub-
stantial assistan ce. W h e n  asked  b y  the counsel, “ D id  
“ you ever p ro v id e  a n y th in g  fo r  y o u r  m oth er in the last 
“ few  y e a rs ? ”  S h e  an sw ered , “ N o th in g  b u t fru it, apples, 
“ & c.”

Sh e d o es n o t c la im  to  h a v e  e v e r  g iv e n  h e r  m o th e r  
any m o n e y  o r  m a te r ia l h e lp — th e  g r a n d d a u g h te r  se n t 3°  
som e ca k e, & c ., b u t th e re  is n o  e v id e n c e  th a t  th e  te s -
ta tr ix  re c e iv e d  su b sta n tia l a ss is ta n ce  fro m  a n y  o f h e r  
fam ily at a n y  tim e.

F o x  testifies  th a t  h e  b u ilt  th e  tw o  sm all h o u se s  and 
furnished p a rt  o f  th e  m o n e y  fo r  th e  m a te ria ls  in th em , 
and th at he h as n e v e r  b e e n  p aid . T h is  is n o t c o n tra -  •



d ie te d , a lth o u g h  o v e r  s ix  w e e k s  e la p sed  a fte r  his tes-
t im o n y  b e fo r e  th e  ca se  w a s c lo sed .

F o x  is n o t im p e a c h e d ; h e  te stifie s  th a t  h e  and his 
w ife  t o o k  c a re  o f th e  te s ta tr ix  in h e r  s ic k n e s s ; th at for 
a y e a r  n e ith e r  h e  n o r  h is w ife  w e n t r e g u la r ly  to  bed 
a t n ig h t, b u t  th a t  o n e  o r  th e  o th e r  o f th e m  w o u ld  lie 
o n  a s e tte e  in  th e  k itc h e n  an d  w o u ld  h a v e  to  g e t  up every 

litt le  w h ile  t o  a tte n d  to  h er.
i o  U n d e r  th e se  c irc u m s ta n c e s  I th in k  th e  w ill is n o t un-

ju st.
T h e  e v id e n c e  d o e s n o t d isc lo se  a n y  su sp ic io u s cir-

c u m sta n c e s  o r  a n y th in g  in  th e  c o n d u c t  o f F o x  or his 
w ife  th a t  ra ises th e  p re su m p tio n  o f fra u d . S o m e  stress 
is la id  o n  th e  fa c t  th a t  th e  w in d o w s  o n  o n e  sid e of the 
h o u se  w e re  k e p t  c lo sed . I d o  n o t  se e  a n y  sign ifican ce 
in  th at. I t  is n o t  c la im e d  th a t  F o x  m a d e  a n y  effort 
to  k e e p  th e  fa m ily , o r  a n y  o n e, fro m  s e e in g  th e  testa-
t r ix  w h e n e v e r  th e y  w ish ed .

T h e  d a u g h te r  a n d  g r a n d d a u g h te r  te s t ify  th a t they 
fr e q u e n tly  w e n t to  see th e  te s ta tr ix , an d  th a t  F o x  fre-
q u e n tly  w e n t to  b r in g  th em . T h e r e  is n o  ev id en ce  to 
sh o w  th a t e ith e r  F o x  o r  h is w ife  e v e r  a tte m p te d  to  in-
flu e n c e  th e  te s ta tr ix , o r  th a t  th e y  h a d  a n y  c o n tro l over 
h er, o r  th a t  th e y  h a d  a n y th in g  to  d o  w ith  th e  instruc-
tio n s  fo r  th e  w ill, w ith  th e  d r a w in g  o f it, o r  w ith  its 
e x e c u tio n . T h e y  w e re  n o t p re se n t w h e n  it  w as exe-
cu ted .

I see, th e re fo re , n o th in g  in  th e  c irc u m s ta n c e s  o f this 
ca se  to  p u t th e  b u rd e n  o f p r o o f  o n  F o x  o r  his wife, to 

3°  sh o w  th a t u n d u e  in flu e n c e  h ad  n o t b e e n  exercised. 
B u t  if  th e  c ir c u m s ta n c e s  o f th is  ca se  a re  su ch  as to  re-
q u ire  F o x  an d  h is w ife  to  b e a r  th e  b u r d e n  o f proof, I 
th in k  th e y  h a v e  b o rn e  it.

T h e  te s t im o n y  o f J u d g e  H itc h n e r  is c le a r  an d  positive 
as to  th is . H e  sw e a rs  th a t  h e  d re w  th e  w ill at the re-
q u e st o f th e  t e s t a tr ix ;  d re w  it  as sh e  re q u e ste d , and that 
n o  o n e  m a d e  a n y  s u g g e s t io n s  to  h e r  as to  its p ro v is io n s;



and th at th e  w ill w a s  th e  re su lt  o f  h e r  o w n  e x p r e s s e d  

desires u n aid ed .
T h is  te s tim o n y  is n o t in  a n y  w a y  c o n tra d ic te d . E m - 

m erson S h e r w o o d , o n e  o f th e  s u b s c r ib in g  w itn e sse s  to  
the w ill, testified , o n  c ro s s-e x a m in a tio n , th a t  h e  a sk e d  
the te s ta tr ix  if sh e m a d e  th a t  w ill as sh e w a n te d  it, a n d  
she said so, an d  sh e said  th a t  sh e w a n te d  to  h e lp  th e m  
that had  h e lp ed  h er.

“ In flu e n ce  a c q u ire d  b y  k in d n e ss  an d  a ffe c tio n , h o n - IO 
“ estly  an d  fa ir ly  b e s to w e d  o n  an  a g e d  p e rso n , in n o t 
“ undue, th o u g h  it m a y  in d u c e  te s ta m e n ta r y  r e c o m -

p en se.”
White vs. S., 2 Dick., 244.
Clifton vs. Clifton, 2 Dick., 227.

I find n o  e v id e n c e  in th is  ca se  to  sh o w  th a t th e  w ill 
w as th e re su lt  o f u n d u e  in flu en ce .

ALTERATION. 2 J

T h e  o b je c t io n  to  th e  p r o b a te  o f th e  w ill, b e c a u se  it 
w as a ltered , a fte r  its  e x e c u t io n  b y  R o b e r t  M . H itc h n e r , 
the e x e c u to r , p re se n ts  m o re  d ifficu lties .

T h e  e v id e n c e  sh o w s th a t, a fter  th e  d e a th  o f th e  te s-
ta trix , an d  a fte r  th e  r e a d in g  o f th e  w ill in  th e  p re se n c e  
of the fa m ily , th e  w ill w a s a lte re d  in th e  fo llo w in g  r e -
sp ects : T h e  w ill, as e x e c u te d  b y  th e  te s ta tr ix , as to  th e  
devise o f h o u se  a n d  lo t  to  F o x  an d  w ife , rea d  as fo l-
lo w s: “ I g iv e  an d  b e q u e a th  u n to  W illia m  F o x  an d  
C h rissie  F o x ,  h is w ife , a ll th a t  h o u se  an d  lo t  o f  lan d  3°  
w h ere  I n o w  r e s id e ,”  & c ., & c ., “ to  th em , th e ir  h e irs  an d  
assign s fo r e v e r .”  T h is  p a r a g r a p h  w a s a lte re d  b y  e ra s-
in g  th e  w o rd  “ C h r is s ie ,”  an d  w r it in g  in  its  p la c e  th e  
w o rd  “ M a g g ie .”

A n o th e r  p a r a g r a p h  w a s read , a t th e  t im e  o f th e  e x e -
cution , as fo llo w s : “ I g iv e  a n d  b e q u e a th  u n to  W illia m  
F o x  and C h riss ie , his w ife , all m y  h o u s e h o ld  g o o d s
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a n d  fu rn itu re  o f e v e r y  k in d .”  T h is  w a s a lte re d  b y  eras-
in g  th e  w o r d  “ C h r is s ie ,”  a n d  w r it in g  in  its p lace  the 
w o r d  “ M a g g ie .”

A n o t h e r  p a ra g ra p h , at th e  tim e  o f th e  d eath  o f the 
te s ta tr ix , r e a d : “W h a t e v e r  b a la n ce , if a n y , sh ou ld  be 
a fte r  p a y in g  o u t all h e r e to fo r e  d e v ise d , I g iv e  and be-
q u e a th  th e  b a la n c e  u n to  W illia m  F o x  an d  his wife, 
C h r is s ie .”

IO T h is  w a s  a lte re d  b y  e r a s in g  C h r iss ie  a n d  w r itin g  in 
its  p la c e  M a g g ie .  A g a in ,  a t th e  c lo se  o f  th e  w ill, the 
e x e c u to r  is o rd e r e d  to  se ll a ll th e  rea l e s ta te ,“ E x c e p tin g  
w h a t is d e v ise d  an d  b e q u e a th e d  to  W illia m  F o x  and 
C h r is s ie  F o x . ”

C h riss ie  w a s e ra se d  a n d  M a g g ie  w r itte n  in  its place.
T h e s e  a lte ra tio n s  w e re  all m a d e  b y  R o b e r t  M . H itch- 

n er, th e  e x e c u to r  an d  c u sto d ia n  o f th e  w ill, a fter the 
d e a th  o f th e  te s ta tr ix , a n d  a fte r  th e  w ill w a s rea d  in the 
p re se n c e  o f th e  fa m ily . H e  te stifie d  to  th is him self. 
T h e  w ill w a s read  as o r ig in a lly  e x e c u te d — C h riss ie  be- 
in g  rea d  a n d  n o t M a g g ie .

H e  s a id : “ S h e ,”  m e a n in g  th e  te s ta tr ix , “ said  she 
w a n te d  to  le a v e  th e  p r o p e r ty  to  W illia m  F o x  and his 
w ife . I am  su re  sh e sa id  C h r is s ie .”

H e  fu r th e r  said , “ I to o k  th e  w ill h o m e  a fte r  th e  fun-
era l a n d  c h a n g e d  i t ;  I  d id n ’t su p p o se  it m a d e  a n y  dif-
fe r e n c e .”

B e in g  a sk e d  if h e d id  n o t k n o w  th a t h e  h a d  n o  rig h t 
to  c h a n g e  it, h e  said , “ I k n e w  I h ad  n o  r ig h t  to  ch an ge 
it, e x c e p t  to  c o r r e c t  an e r r o r  o f m in e .”

3°  H e  is a sk e d  b y  th e  C our-t: “ D id  e ith e r  W illia m  F o x  
o r  M a g g ie  r e q u e st  y o u  to  m a k e  th e  a lte r a t io n ? ”  his an-

sw e r  is “ N o .”
• H e  is fu r th e r  a sk e d , d id  th e y  k n o w  th a t h e  w as g o -

in g  to  m a k e  th e  a lte ra tio n , an d  h is a n sw e r  is “ N o .”
H e  is a sk ed , w h e n  d id  th e y  fin d o u t  th a t  h e h ad  m ade 

th e  a lte ra tio n , an d  h e  a n sw e re d , “ I  th in k  n o t b e fo re  it 

ca m e  in to  C o u r t .”
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A fte r  th e  w ill w a s read , F o x  m e n tio n e d  to  H itc h n e r  
th at he w a s m ista k e n  as to  h is w ife ’s n am e. H e  is 
asked  b y  th is  C o u r t , “ D id  y o u  m a k e  k n o w n  to  h im  
( F o x )  in a n y  w a y  th a t  y o u  w e re  g o in g  to  m a k e  th e  a l-
te r a tio n ? ”  H e  a n sw e re d , “ N o .”

H e  is a sk e d  b y  co u n se l fo r  c a v e a to r , “ D id  y o u  tell 
him  y o u  w e re  g o in g  to  m a k e  th a t c o r r e c t io n ? ”  H e  
an sw ered , “ N o ;  I said  I  w a s su re  I d id  n o t g e t  it  r ig h t  
and th at I su p p o se d  I  m ig h t  m a k e  it r ig h t .”  H e  d id  I0 
not say  h o w  h e c o u ld  m a k e  it r ig h t , w h e th e r  b y  so m e  
bill in C h a n c e ry , o r  in  w hat, w a y , a n d  th e re  is a b so lu te ly  
n o th in g  in th e  e v id e n c e  to  sh o w  th a t e ith e r  F o x  o r  his 
w ife had a n y  id e a  th a t  H itc h n e r  w o u ld  m a k e  th e  a lte r a -
tion.

T h e  C o u n se l fo r  the ca v e a to r  in sists th a t it w ill be p re-
sumed th at F o x  k n e w  o f  the a lteratio n , o r  o f  H itc h n e r ’s 
intention to  m ake it, an d  th at su ch  a lteratio n  w a s fra u d u -
lent. F ra u d  w ill n e ver  be p resu m ed ; it m u st be p ro v e d ; 
and there is n o th in g  in th e ev id en ce  to  w a rra n t such  pre-
sum ption.

I do not find a n y th in g  in  the evid en ce to  sh o w  th at the 
alterations w e re  m ad e w ith  the consent o r  k n o w le d g e  o f  
F o x  or his w ife , o r  th at e ith er o f  them  k n e w  th at H itch n e r  
intended to  m ake them .

H itch n er, w h o  is th e  o n ly  one w h o  k n o w s a n y th in g  
about the m atter, says, m ost p o sitiv e ly , th at th ey  d id  not 
know  th at he in ten ded  to  m ake them . H itch n e r  is not 
contradicted in  a n y  w a y  o r  im peached. N o r  can  I d iv est 
m yself o f  m y  o w n  k n o w le d g e  o f  th e ch a ra cter  o f  R o b ert 
M. H itch n er fo r  in te g r ity  and v e ra c ity . F o r  ten  y e a rs  3°
I practiced  b e fo re  him , w h en  he w a s one o f  the J u d g e s o f  
this C ou rt. H e  had filled a lm o st e v e ry  office o f  tru st in 
the b o ro u gh  in w h ic h  he resides, fro m  C o lle cto r  to  M a y o r.
H e has freq u en tly  com e b e fo re  m e, sin ce I h a ve  been 
Judge, as the e x e c u to r  o f  the w ills  o f  his deceased  n e ig h -
bors ; and his ch a ra cter  fo r  in te g rity  and v e ra c ity  has 
never been im peached, o r in  a n y  w a y  questioned.
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I t i s n o t s h o w n t h a t h e i s i n a n y w a y  i n t e r e s t e d i n t h e 

m a t t e r o f t h e s e g i f t s t o F o x  a n d h i s w i f e , o r i n a n y w a y 

r el a t e d t o, c o n n e c t e d w i t h  o r i n t e r e s t e d i n t h e m .  A n d 

w h e n h e s w e a r s t h a t n e i t h e r F o x  o r h i s w i f e  r e q u e s t e d 

h i m  t o m a k e t h e s e a l t e r a ti o n s, a n d t h a t t h e y d i d n o t k n o w 

t h a t h e i n t e n d e d t o m a k e t h e m , I a m  r e q u i r e d t o b eli e v e 

hi m .

A n d  I a m  c o n v i n c e d , f r o m  t h e e v i d e n c e i n t h $ c a s e, t h at 

I O t h e s e a l t e r a ti o n s w e r e m a d e b y J u d g e H i t c h n e r w it h o u t 

a n y f r a u d u l e n t i n t e n t o r p u r p o s e ; a n d u n d e r t h e h o n e st 

b e li e f o n h i s p a r t t h a t, a s t h e e r r o r w a s o n e o f hi s o w n 

m a k i n g , h e c o u l d c o r r e c t i t ; a n d t h a t n e i t h e r F o x  n o r hi s 

w i f e w e r e i n a n y w a y  p r i v y  t o t h e m  o r h a d a n y k n o w l -

e d g e o f t h e m .  H i t c h n e r w a s n o t a p a r t y i n i n t e r e s t, n o r 

w a s h e a b e n e fi c i a r y u n d e r t h e w ill.

H e t o o k n o t h i n g u n d e r t h e w ill, a n d h i s p o si ti o n a s 

e x e c u t o r d o e s n o t m a k e h i m  a b e n e fi c i a r y u n d e r it.  I n 

F i p p i n c o t t v s. W i k o f f, t h e C o u r t h el d t h a t a n e x e c u t o r, 

n o t t a k i n g  a n y l e g a c y  u n d e r a w ill, w a s n o t b e n e fi ci all y 

2 0 i n t e r e s t e d i n t h e w ill, a n d c o u l d b e a s u b s c r i b i n g wit n e s s 

t h e r e t o.

Bi p pi n c ott  v s.  W i k off,  p D i c k.,  i o y.

T h e s a m e r u l e w a s l a i d d o w n i n S n e d i c k e r v s. All e n, 

a n d t h e C o u r t s a i d t h a t t h e p r a c ti c e o f a ll o w i n g  e x e c u t o r s 

c o m p e n s a ti o n f o r t h e i r s e r v i c e s d i d n o t a l t e r t h e c a s e.

S n e di c k e r  v s.  All e n,  i  P e n n.,  3 1.

T h i s c o m p e n s a ti o n i s fi x e d b y t h e C o u r t, a n d n o t t h e 

t e s t a t o r, a n d d o e s n o t d i f f e r i n p ri n c i p l e f r o m  t h e f e e s o f 

3 °  t h e S u r r o g a t e i n t h e p r o b a t e a n d a c c o u n ti n g u n d e r t h e 

w ill.  B o t h  t h e S u r r o g a t e a n d t h e e x e c u t o r a r e, t o a c e r -

t a i n e x t e n t, o ffi c e r s o f t h e C o u r t.

T h e s e a l t e r a ti o n s b y H i t c h n e r w e r e, i n m y o pi ni o n, t h e 

a c t o f a s t r a n g e r a n d n o t t h a t o f a p a r t y i n i n t e r e s t.

I t w a s h el d t h a t t h e a l t e r a ti o n o f a n o ffi ci al b o n d b y a 

p u b li c o ffi c e r, w h o b y l a w  w a s t h e c u s t o d i a n o f t h e b o n d, 

w a s t h e a c t o f a s t r a n g e r, a n d d i d n o t a f f e c t i t s v ali d i t y.

2 A m.  &  B n g.  B n c y.,  2 1 5.
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A l s o , w h e r e t h e b o n d o f a n e x e c u ti v e o ffi c e r w a s m a -

t e ri a ll y a l t e r e d a f t e r i t s e x e c u ti o n b y a J u d g e, w h o s e d u t y 

it w a s t o a p p r o v e it, i t w a s h el d t o b e t h e a c t o f a s t r a n e e r 

a n d d i d n o t i n v a li d a t e it. * g ’

I d. 2 1 6.

A n  i m p o r t a n t f a c t o r i n t h i s m a t t e r o f t h e a l t e r a ti o n s 
i s, w e r e t h e y m a t e r i a l ?

A  m a t e ri a l a l t e r a ti o n i n a n i n s t r u m e n t i s o n e w h i c h 

c a u s e s i t t o s p e a k a d if f e r e n t l a n g u a g e , i n l e g a l e f f e c t, I C 

f r o m  t h a t w h i c h i t o r i g i n a ll y s p o k e.

2 A m. &  B n g. B n c y., 1 8 3.

I t i s c l e a rl y s h o w n b y t h e w ill i t s e l f t h a t i t w a s t h e i n -

t e n ti o n o f t h e t e s t a t r i x t o g i v e t h e p r o p e r t y m e n ti o n e d i n 

t h e a l t e r e d p a r a g r a p h t o W illi a m  F o x  a n d h i s w i f e ; i n 

t h e d e vi s e o f t h e h o u s e a n d l o t, t h e g i f t i s t o W illi a m  F o x  

a n d C h ri s s i e F o x , h i s w i f e ; t h e g i f t o f t h e g o o d s i s t o 

W illi a m  F o x  a n d C h r i s s i e, h i s w i f e ; a n d t h e b a l a n c e i s 

g i v e n t o W illi a m  F o x  a n d h i s w i f e  C h ri s si e. 2 0

T h e r e c a n b e n o d o u b t a s t o t h e p e r s o n s i n t e n d e d t o 

r e c ei v e t h e s e p r o p e r ti e s ; t h e y a r e c l e a rl y W illi a m  F o x  

a n d hi s w i f e ; a n d t h e m i s n a m i n g t h e fi r s t n a m e o f t h e 

w i f e d o e s n o t a f f e c t t h e v a li d i t y o f t h e g i f t.

„  “ Jt i s c l e a r l y n o t e s s e n ti a l t o t h e v a li d i t y  o f a d e v i s e 

■ t h at all t h e p a r ti c u l a r s w h i c h t h e t e s t a t o r h a s i n cl u d e d 

“ m hi s d e s c ri p ti o n o f t h e s u b j e c t o r o b j e c t o f g i f t s h o u l d 

^ b e a c c u r a t e ; t h e r e n e e d b e o n l y e n o u g h o f c o r r e s p o n -

d e n c e t o a f f o r d  t h e m e a n s o f i d e n t i f y i n g  b o t h . ”

1 J a r. o n Will, 6 7 1. 3 0

I t i s s u f fi ci e n t t h a t t h e d i v i s e e o r l e g a t e e s h o u l d b e s o 

„ d e si g n a t e d a s t o b e d i s ti n g u i s h e d f r o m  e v e r y o t h e r p e r -

s o n , a n d t h e i n a p ti t u d e o f t h e p a r ti c u l a r s i n t r o d u c e d i n t o 

^t h e t e s t a t o r’ s d e s c ri p ti o n i s i m m a t e ri a l, a n d t h i s w h e t h e r 

t h e s u b j e c t o f t h e g i f t i s a c o r p o r a ti o n o r a n i n d i v i d u a l ”  
' ! d., 6/ 3.



T h e  C h a n c e llo r  c ite s  th e  ru le  a p p r o v in g ly  in Sm ith  vs. 
P r e s b y te r ia n  C h u r c h , a n d  d e c la re s  fu r th e r  th at, “ W hen 
“ th e  n a m e o r  d e sc r ip tio n  is e r ro n e o u s  an d  th e re  is no 
“ d o u b t as to  th e  p e rso n  in te n d e d  to  b e  n a m ed  o r de-
s c r i b e d ,  th e  m ista k e  w ill n o t  d e fe a t th e  b e q u e s t .”

Smith’s B x ’rs. vs. First Presby. Church, &c., n  C.
B. G., 132.

. M r. V .  C . R e e d  a cts  u n d e r  th e  sam e ru le  in V an 
N o s tr a n d  vs. R e fo r m e d  C h u r c h , in  A m e r ic a .

14 Dick., 19.

T h is  h as a lw a y s  b e e n  th e  ru le  in N e w  Jersey . And 
m a n y  cases o f m ista k e s  in  th e  n a m es o f le g a te e s  or 
d e v ise e s  h a v e  b e e n  h e ld  b y  th e  C o u r ts  n o t to  a ffect the 

v a lid ity  o f ‘th e  le g a c ie s  a n d  d evise es.
In  th e  ca se  o f  a le g a c y  g iv e n  to  Ja m e s H o o p e r  Evans, 

so n  o f Ja m e s E v a n s , it  w a s  h e ld  th a t  J o h n  H o o p er 
E v a n s , th e  o n ly  so n  o f said  J a m e s E v a n s , w a s the per-

so n  in ten d ed , an d  h e  to o k  th e  le g a c y .
B x’rs of Bvans vs. Hooper, 2 Gr. Ch., 204.

I t  is n o t c la im e d  th a t  W illia m  E o x  h a d  a n y  wife 
n a m e d  C h riss ie , an d  it is sh o w n  th a t h is w ife  is named 
M a g g ie .  I t  is c le a r, th e re fo re , th a t  M a g g ie  E o x , wife 
o f W illia m  F o x ,  is th e  p e rso n  in te n d e d  w h e r e v e r  C hris-

sie F o x  is m e n tio n e d  in th e  w ill.
T h e s e  a lte r a tio n s  d o  n o t, a n y  o f th em , m a k e  th e will 

sp e a k  a d iffe re n t la n g u a g e , in  le g a l  e ffe ct, fro m  that 
w h ic h  is o r ig in a lly  sp o k e . I f  th e y  h a d  n o t b een  made 
th is  p r o p e r ty  w o u ld  g o  to  W illia m  F o x  an d  M a g g ie  
F o x ,  h is w ife , e x a c t ly  th e  s a m e ; th e y  d o  n o t defeat, 
p e r v e r t  o r  in  a n y  w a y  a lte r  th e  in te n tio n  o f th é  testatrix , 
as m a n ife s te d  b y  th e  w ill itse lf, a n d  a re  c le a r ly  im ma-

teria l.
W h a t  w a s th e  e ffe c t  o f th e se  a lte r a tio n s  u p o n  th e will, 

o r  u p o n  th e  g if ts  to  F o x  an d  h is w ife ?
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T h e l e a d i n g c a s e o n t h i s q u e s ti o n i s S m i t h  v s.  Fi r m e n,  

w h i c h w a s. t r i e d  b e f o r e M r. J u s t i c e S t o r y , w h o , f o r t h i r -

t y y e a r s, w a s o n e o f t h e b r i g h t e s t l u m i n a r i e s o f t h e S u -

p r e m e B e n c h  o f t h e U n i t e d  S t a t e s.  T h e  c a s e w a s t r i e d  

i n t h e U n i t e d  C i r c u i t C o u r t i n R h o d e I sl a n d .

A f t e r t h e d e a t h o f t h e t e s t a t o r, t h e f a t h e r o f o n e o f 

t h e l e g a t e e s a l t e r e d  a l e g a c y  t o  h i s d a u g h t e r b y  i n s e r t -

i n g 1 7 0 0 d o ll a r s i n t h e p l a c e o f 1 6 0 0 d o ll a r s, a n d i t w a s 

cl ai m e d t h a t, b y  r e a s o n o f t h i s, t h e w ill w a s v o i d .

I t w a s n o t s h o w n  t h a t t h e d a u g h t e r w a s p r i v y  t o t h i s. 

T h e l e a r n e d J u d g e h e l d , t h a t “ I f t h e a l t e r a t i o n  b e m a d e 

“ b y a s t r a n g e r, a n d t h e o r i g i n a l l e g a c y  b e k n o w n , t h e 

a l t e r a ti o n m u s t h a v e n o l e g a l e f f e c t, t h e l e g a c y  w ill 

b e r e c o v e r a b l e , a n d o u g h t t o  b e p a i d a s i t o r i g l n a ll v  

“ s t o o d. y

(  I f m a d e b y t h e l e g a t e e h e r s e l f, a t m o s t i n o di u m  s p ol-  

“ i at o n s,  i t w ill o n l y a v o i d t h e l e g a c y  s o al t e r e d , b u t i t c a n - 

“ n o t‘ d e s t r o y t h e o t h e r b e q u e s t s i n t h e w ill, e i t h e r t o t h e 

“ l e g a t e e h i m s e l f o r t o  o t h e r s.

“ T h i s i s n o t li k e t h e c a s e o f a c o n t r a c t, w h e r e t h e a l - 2 0 

t e r a ti o n o f a s e c u r i t y  b y  t h e o b li g e e h i m s e l f a v o i d s it. 

T h e l e g a t e e s all t o o k  b y  t h e b o u n t y  o f t h e t e s t a t o r. 

“ T h e o b j e c t i s t o c a r r y  h i s w ill i n t o  e f f e c t a n d n o t m e r e -

l y  t o a t t e n d  t o t h e m e r i t s o r d e m e r i t s o f t h o s e w h o  

“ cl ai m u n d e r it.

I f a n y a l t e r a t i o n  i n a w ill c o u l d  a v o i d  i t, t h e e x e c u -

t o r ,  b e f o r e p r o b a t e , m i g h t b y  s u c h a l t e r a t i o n  d e s t r o y  

-  r i g h t s o f. t h i r d  p e r s o n s, w h i c h  w o u l d  b e i n t h e 

“ h i g h e s t d e g r e e u n r e a s o n a b l e . ”

S mit h  v s.  Fi r m e n,  1  G alli s o n,  1 7 0.  3 0

A  l o n g  li n e o f c a s e s f o ll o w  t h i s d e c i s i o n a n d c i t e it. 

t(  D o a r f e v s. H a d d o c k , i t w a s h e l d , “ I n t e r li n e a t i o n s 

 ̂ m a d e b y  a s t r a n g e r, w h e n  t h e o r i g i n a l l e g a c y  i s k n o w n ,

 ̂ w ill h a v e n o e f f e c t, a n d t h e w ill w ill b e a p p r o v e d  a s i t 

o r i g i n a ll y s t o o d .  I n t e r li n e a t i o n s m a d e b y  t h e l e g a t e e
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“ h im self w ill at m ost o n ly  a v o id  th e le g a c y  so a ltered— the 
“ o th e r  b e q u e sts  w ill n o t  b e  d e str o y e d  th e r e b y .”

Doane vs. Haddock, 42 Me., 72.

T o  th e  sa m e e ffe c t  is M a lin  vs. M a lin , 1 W e n d ., 625.
In  th e  ca se  o f T h o m a s  vs. T h o m a s , th e  C o u r t  held: 

“ I f  e ra su re s  an d  a lte r a tio n s  w e re  fr a u d u le n tly  m ade by 
“ th e  b e n e fic ia ry , th is w o u ld  a v o id  th e  p ro v is io n  of the 

IO “ w ill in  h is fa v o r , b u t if m a d e  b y  a  s tra n g e r , w ithout 
“ h is p r o c u r e m e n t, th e y  w o u ld  n o t a v o id  th e  w ill, either 
“ as a w h o le  o r  p a rt, b u t it c o u ld -b e  e sta b lish e d  and ad- 
“ m itte d  to  p r o b a te  as e x e c u te d .”

Thomas vs. Thomas, 79 N. W., 104.

In  C a m p  vs. S h a w , th e  C o u r t  h e l d : “ A lte ra tio n s  in 
“ a w ill o r  o th e r  in stru m e n t, if m a d e  b y  a  stra n g e r, are 
“ sp o lia tio n s  an d  d o  n o t o p e r a te  to  a v o id  i t .”

I f  th e  w ill o f a  d e ce a se d  p e rso n  is a lte re d  w ithout 
fra u d u le n t in te n t, o r  b y  o n e  n o t  in te re ste d  in its pro-
vis io n s, e q u ity  w ill en fo rce  it, as o r ig in a lly  w ritten, if 
its  o r ig in a l c o n d itio n  ca n  b e  a sce rta in e d .

Camp vs. Shaw, 52 III., 241.

T h e  case  o f  G ru b b  vs. M c D o n a ld  is c lo se ly  in point to 
the case b e fo re  us.

T h e r e  one M c D o n a ld  d re w  th e w ill an d  w a s m ade ex-
ecu tor. A f t e r  its execu tio n , and  b e fo re  prob ate, he added 
th e w o rd s  “ h is m a rk ”  a fte r  the te sta to r ’s nam e, and affix-
ed a  seal. H e  seem s to  h a ve  done th is because his book 

3°  o f  fo rm s con ta in ed  th em  in it, and he th o u g h t it neces-

sa r y  to  p e rfe c t th e  w ill.
T h is  w a s cla im ed  to  in v a lid a te  th e w ill. T h e  Court 

s a id :
“ T h is  is an e x tra o rd in a ry  p rop ositio n  fo r  a  w ill, unlike 

“ a deed, has a s in g le  p a rty , and th e  o n ly  th in g  to ascer-
t a i n  is, w h a t th a t p a rty  d esired  co n ce rn in g  the disposi-
t i o n  o f  h is p rop erty . T h e  idea, th ere fo re , th at any one,
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“ b y u n w a r r a n t e d i n t e r p o l a ti o n s o r a l t e r a ti o n s, c o u l d d e -

f e a t t h e w ill i s c e r t a i n l y n o v e l. ”   T h e w ill w a s a d m i t t e d.

G r u b b v s.  M c D o n al d,  p i  P a.  S t.,  2 4 2.

T h e m o s t r e c e n t c a s e o n t h e s u b j e c t i s M c I n t y r e v s. M c -

I n t y r e, d e ci d e d b y t h e U n i t e d  S t a t e s S u p r e m e C o u r t i n 

1 8 9 6.

I n t h a t c a s e t w o  p a p e r s w e r e f o u n d pi n n e d t o g e t h e r, 

c o n t a i n i n g t h e w ill o f t h e d e c e a s e d.  O n e w a s d a t e d J a n - j q  

u a r y 1 s t, 1 8 8 4 ; t h e o t h e r, J a n u a r y 7 t h , 1 8 8 0 ; a n d o n e 

c o n t ai n e d t h e w o r d s “ o f t h e c i t y  o f . ”

T h e p a r t y w h o p r o d u c e d t h e p a p e r s f o r p r o b a t e a l t e r -

e d t h e d a t e s o f t h e m , s o a s t o m a k e t h e m  b o t h r e a d J a n u -

a r y 1 s t, 1 8 8 0 ; a n d c h a n g e d t h e w o r d s “ o f t h e c i t y o f ” t o 

“ o f t h i s c i t y . ”

T h e s e a l t e r a ti o n s w e r e h el d i m m a t e ri a l, a n d t h e p a p e r 

w a s a d m i t t e d t o p r o b a t e.  T h e c a s e w a s c a r ri e d t o t h e 

U n i t e d S t a t e s S u p r e m e C o u r t, a n d t h e w ill w a s s u s t a i n e d.

T h e C o u r t h el d : “ I m m a t e r i a l a l t e r a ti o n s i n a w ill, t h o u g h 

m a d e a f t e r t h e t e s t a t o r s d e a t h b y o n e o f t h e b e n e fi ci a ri e s, 

w ill n o t i n v a li d a t e i t, w h e n n o t f r a u d u l e n tl y m a d e.

M cI n t y r e  v s.  M c I n t y r e,  1 6 2  U.  S.,  3 8 3.

I t i s cl a i m e d b y c o u n s el o f c a v e a t o r t h a t t h e N e w  J e r -

s e y d e ci si o n s, a s t o t h e e f f e c t o f a l t e r a ti o n s o f c o n t r a c t s 

o r d e e d s, a p p l y t o t h i s c a s e ; b u t I t h i n k n o t, f o r t h e r e a -

s o n s g i v e n i n S m i t h  v s.  Pi r m e n  a n d G r u b b  v s.  M c D o n al d,  
a b o v e q u o t e d.

A ll t h e N e w  J e r s e y d e ci si o n s a p p l y t o d e e d s o r o t h e r 

c o n t r a c t s ; a n d t h e r ul e, t h a t a n i m m a t e ri a l a l t e r a ti o n , i f 3 ° 

m a d e b y a p a r t y i n i n t e r e s t, a f t e r e x e c u ti o n , w i t h o u t c o n -

s e n t, i n v a li d a t e d t h e i n s t r u m e n t, d o e s n o t a p p l y t o t h e c a s e 
o f a w ill.

T h e o bj e ct of t h e C o u rt i s t o fi n d o ut t h e i nt e nti o n of 
t h e t e st at or a n d c a r r y it i nt o eff e ct.

•  I t i s a f u n d a m e n t a l r u l e t h a t t h e i n t e n ti o n o f t h e t e s -

t a t o r i s t h e l a w  o f t h e w ill.  A n d  o u r C o u r t s h a v e h el d
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t h a t i t i s t h e d u t y o f t h e C o u r t t o s i f t o u t o r s p ell o u t t h e 

i n t e n ti o n o f t h e t e s t a t o r a n d g i v e i t e f f e c t, i f p o s si bl e. 

A n d  t h a t i n t e n ti o n w ill n o t b e d e f e a t e d b y t h e a c t o f a n y 

p e r s o n i f t h e C o u r t s c a n p r e v e n t it.

A  p a r t y m a y, b y h i s o w n f r a u d u l e n t a c t, d e f e a t a l e g -

a c y t o h i m s e l f, b u t h e c a n n o t i n v a li d a t e t h e w h o l e will. 

N o r i s t h e r e a n y r u l e i n N e w  J e r s e y w h i c h w ill d e f e a t t h e 

i n t e n ti o n o f a t e s t a t o r w h e n t h e r e i s a n i m m a t e ri a l alt e r a - 

I O ti o n o f a w ill i f n o t m a d e f o r f r a u d u l e n t p u r p o s e.  T h e 

N e w  J e r s e y l a w  a s t o a l t e r a ti o n o f c o n t r a c t, e v e n w h e n 

m a t e ri a l, i f m a d e b y a s t r a n g e r, w i t h o u t t h e k n o w l e d g e 

o r c o n s e n t o f t h e p a r t y i n i n t e r e s t, i s t h a t t h e i n s t r u m e n t i s 

n o t i n v a li d a t e d t h e r e b y.

H u nt v s. G r a y, 6 V r., 2 2 J.

I t h a v i n g  b e e n s h o w n b y t h e e v i d e n c e t h a t t h e s e al -

t e r a ti o n s w e r e m a d e b y o n e w h o i s n o t a b e n e fi ci a r y u n -

d e r t h e w ill, a n d w h o h a s n o i n t e r e s t i n t h e s u b j e c t m at -

t e r w h e r e t h e s e a l t e r a ti o n s o c c u r, a n d t h a t t h e s a i d alt e r a - 

ti o n s a r e i m m a t e ri a l, a n d w e r e n o t m a d e w i t h  a n y f r a u d u -

l e n t i n t e n t o r p u r p o s e, a n d i t b e i n g c l e a r l y s h o w n b y t h e 

e v i d e n c e w h a t t h e w ill c o n t a i n e d b e f o r e t h e s e alt e r a ti o n s 

w e r e m a d e, i t w ill b e o r d e r e d t h a t t h e w ill b e a d m i t t e d t o 

p r o b a t e ; b u t i t m u s t b e p r o v e d a s i t s t o o d a t i t s e x e c u ti o n.

T h e  m a t t e r o f t h e s e a l t e r a ti o n s b e i n g a n e w  o n e i n t hi s 

S t a t e , I t h i n k t h e c a v e a t o r h a d r e a s o n a b l e c a u s e f o r c o n -

t e s t i n g t h e w i l l ; a n d t h a t t h e t a x e d  c o s t s o f b o t h t h e c a v e a -

t o r a n d p r o p o n e n t s h o u l d b e p a i d o u t o f t h e e s t a t e, t o -

g e t h e r w i t h  r e a s o n a b l e c o u n s el f e e s t o t h e c o u n s e l. o f p r o - 

3 0  o o n e n t a n d c a v e a t o r, a n d i t w ill b e s o o r d e r e d.

C . H . S I N N I C K S O N ,

[ A  t r u e c o p y ] J u d g e -

L o r e n  P . P l u m m e r ,
S u r r o g a t e .

F il e d  M a r c h  1, 1 9 0 2.
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S A L E M  O R P H A N S ’ C O U R T .

R o r E r t  M.  H i t c h  n e r , \ O n  C a v e a t o r  t o  

P r o p o n e n t, [  P r o b a t e  W i l e  

v s.

A n n a  D a r e ,

T h i s m a t t e r, b e i n g  o p e n e d  t o  t h e C o u r t b y  J o n a t h a n  

W . A c t o n , o f c o u n s e l w i t h  p r o p o n e n t, a n d t h e C o u r t 

h a v i n g t a k e n  t e s t i m o n y  a n d h e a r d t h e a ll e g a ti o n s - o f 

t h e p a ri e s h e r e i n , a n d c o u n s e l h a v i n g  b e e n h e a r d o n 

b e h alf o f t h e p r o p o n e n t a n d o f t h e c a v e a t o r, a n d t h e 

C o u r t b e i n g  s a ti s fi e d t h a t t h e i n s t r u m e n t o f w r i t i n g , 

o f f e r e d b y  t h e p r o p o n e n t f o r p r o b a t e a s a n d f o r t h e 

l a s t w ill o f t h e s a i d A n n a  H a r r i s , d e c e a s e d , w a s d u l y 

e x e c u t e d b y  t h e s a i d A n n a  H a r r i s a s a n d f o r h e r l a s t 2 3 

w ill a n d t e s t a m e n t, e x c e p t t h a t, s i n c e t h e e x e c u t i o n  o f 

t h e s ai d i n s t r u m e n t o f w r i t i n g , o n t h e t h i r t e e n t h  li n e 

o f t h e fi r s t p a g e  t h e r e o f, t h e fi r s t n a m e o r w o r d  “ C h r i s -

si e ” h a s b e e n e r a s e d , a n d t h e fi r s t n a m e o r w o r d  “ M a g -

g i e ” i n s e r t e d i n i t s p l a c e, m a k i n g  t h e f u ll n a m e o f t h e 

d e vi s e e t h e r e d e s i g n a t e d  r e a d “ M a g g i e  F o x ”  i n s t e a d 

o f  C h r i s s i e F o x  ; a n d t h a t o n t h e t w e n t y - fi r s t li n e o f 

t h e fi r s t p a g e o f s a i d i n s t r u m e n t t h e fi r s t n a m e o r w o r d  

“ C h r i s s i e ” h a s b e e n e r a s e d  a n d t h e fi r s t n a m e o r w o r d  

“ M a g g i e ” i n s e r t e d  i n i t s p l a c e, m a k i n g  t h e f u ll n a m e 3 °  

o f t h e l e g a t e e t h e r e d e s i g n a t e d  r e a d “ M a g g i e  F o x ”  i n -

s t e a d o f “ C h r i s s i e F o x ; ”  a n d t h a t o n t h e t w e n t y - fi f t h  

li n e o f t h e s e c o n d p a g e o f t h e s a i d i n s t r u m e n t t h e fi r s t 

w o r d o r n a m e “ C h r i s s i e ”  h a s b e e n e r a s e d a n d t h e w o r d  

“ M a g g i e ”  i n s e r t e d  i n i t s p l a c e , m a k i n g  t h e f u ll n a m e 

o f t h e b e n e fi c i a r y t h e r e d e s i g n a t e d  r e a d  “ M a g g i e  F o x ” 

i n s t e a d o f “ C h r i s s i e F o x ” ; a n d t h a t o n t h e f o u r t h  li n e o f 

2 5

o e  A n n a  H a r -

i o
RI S.
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the third page of said instrument the first name or word 
“ Ohrissie” has been erased and the word “ Maggie” in-
serted in its place, making the full name of the person 
there designated read “ Maggie Fox” instead of “Chris- 
sie Fox” ; all of which erasures and insertions were 
made after the execution of said instrument of writing, 
and after the death of said Anna Harris. And the 
Court being further satisfied that the said Anna Harris, 

IO at the time of the execution of the said instrument, was 
in all respects competent to execute the same, and was 
not under any restraint or undue influence;

It is, therefore, on this first day of March, nineteen 
hundred and two, on motion of Jonathan W. Acton, of 
counsel with the proponent, ordered, adjudged and de-
creed, that the said first name or word “ Maggie” is 
not properly in or a part of the said instrument in writ-
ing, and that the said instrument be and the same is 
hereby corrected and reformed, by restoring the said 
first name or word “ Chrissie,” in lieu and instead of

20
the first name or word “ Maggie,” wherever it occurs 
in said instrument, so that wherever the name “Mag-
gie Fox” occurs in said instrument it shall read “Chrissie 
Fox” in lieu and instead thereof.

And it is further ordered, adjudged and decreed that 
the said instrument of writing, as so corrected, be and 
the same hereby is established as the last will and testa-
ment of the said Anna Harris, deceased, and that the 
same be and is hereby admitted to probate.

And it is further ordered, that a counsel fee of one 
3°  hundred dollars be allowed to Jonathan W. Acton, coun-

sel for the proponent, and a counsel fee of one hundred 
dollars be allowed to Thomas W. Trenchard, counsel 
for the caveator, and that the said counsel fees, to-
gether with the costs of the proponent and the costs 
of the caveator of this matter, to be taxed, to be paid
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b y t h e s ai d R o b e rt M. Hit c h n e r, e x e c ut o r a s af o r e s ai d, 
f r o m t h e e st at e of t h e s ai d A n n a H a r ri s, d e c e a s e d.

C. H. S I N N I C K S O N , 

J u d g e.
A t r u e c o p y.

L o r e n  P.  P l u m m e r ,

S u r r o g at e.

i o

S A L E M C O U N T Y O R P H A N S’ C O U R T.

I n  t h e  M a t t e r  o e  t h e  P r o b a t e  o e  a  

P a p e r  W r i t i n g  P u r p o r t i n g  t o  b e  

t h e  L a s t  W i e e  a n d  T e s t a m e n t  

o e  A n n a  H a r r i s , D e c e a s e d .

A p p e a e .

2 0

T h e c a v e at o r, A n n a D a r e, t h e o nl y s u r vi vi n g h ei r at 
l a w a n d n e xt of ki n of A n n a H a r ri s, d e c e a s e d, h e r e b y 
a p p e al s t o t h e P r e r o g ati v e C o u rt f r o m t h e d e c r e e of 
t h e S al e m C o u n t y O r p h a n s’ C o u rt, d at e d t h e fi r st d a y 
of M a r c h, A. D'. ni n et e e n h u n d r e d a n d t w o, a d mitti n g 
t h e p a p e r w riti n g, p u r p o rti n g t o b e t h e l a st will a n d 
t e st a m e nt of A n n a H a r ri s, d e c e a s e d, t o p r o b at e, a n d 
g r a nti n g l ett e r s t e st a m e nt a r y t h e r e o n, a n d f r o m e a c h 
a n d e v e r y p a rt of s u c h d e cr e e.

D at e d M a r c h 6, 1 9 0 2. 3 0

T H O M A S W. T R E N C H A R D,
P r o ct o r a n d of C o u n s el wit h A n n a D a r e.

S e r vi c e a c k n o wl e d g e d M a r c h 6, 1 9 0 2.

J O N A T H A N W. A C T O N , 
P r o ct o r of P r o p o n e nt.

Fil e d M a r c h 7, 1 9 0 2.
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S A L E M  C O U N T Y O R P H A N S’ C O U R T.

&  Ü   ~

I, L o r £ n  P. P l u m m e r , S u r r o g at e of S al e m c o u nt y 
a n d Cl e r k of s ai d C o u rt, d o h e r e b y c e rtif y t h e f o r e g o- 

1 0 i n g t o b e a t r u e c o p y of t h e will, t h e c a v e at, t h e r ul e 
s etti n g ti m e f o r h e a ri n g, t h e cit ati o n s, t h e t e sti m o n y, 
t h e o pi ni o n of t h e C o u rt, t h e d e c r e e of t h e C o u rt a d-
mitti n g will t o p r o b at e a n d t h e a p p e al f r o m s ai d d e-
cr e e t o t h e P r e r o g ati v e C o u rt r e s p e cti v el y i n t h e m att er of 
t h e p r o b at e of t h e all e g e d will of A n n a H a r ri s, d e-
c e a s e d, a s t h e s a m e h a v e b e e n t a k e n f r o m a n d c o m p ar e d 
wit h t h e o ri gi n al s n o w r e m ai ni n g o n fil e a n d of r e c or d 
i n m y offi c e; a n d I f u rt h e r c e rtif y t h at t h e f o r e g oi n g 
i s a c o m pl et e r e c o r d of all t h e p a p e r s i n s ai d c a u s e o n 
fil e a n d of r e c o r d i n m y offi c e u p t o t h e ti m e of t h e fili n g 

° of t h e d e c r e e of t h e C o u rt a d mitti n g s ai d will t o pr o-

b at e.
Wit n e s s m y h a n d a n d s e al of s ai d C o u rt at S al er n, 

t hi s 2 1 st d a y of M a r c h, A. D. 1 9 0 2.

[ b* S.]

L O R E N  P. P L U M M E R, 
S u r r o g at e of S al e m C o u nt y.
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N E W J E R S E Y P R E R O G A T I V E C O U R T.

A n n a  D a r k ,

A p p ell a nt, A p p e a l  t o  P r e -

a n d r o g a t i v e  C o u r t .
i o

R o b e rt  M.  H i t c h n e r , e t  a u ., P e t i t i o n , & c .

R e s p o n d e nt s.

T o t h e P r e r o g ati v e C o u rt:

T h e p etiti o n of A n n a D a r e, t h e o nl y s u r vi vi n g 1 h ei r at 
l a w a n d n e xt of ki n of A n n a H a r ri s, d e c e a s e d, a n d t h e 
a p p ell a nt i n t h e a b o v e st at e d c a u s e, r e s p e ctf ull y s h o w s 
t h at y o u r p etiti o n e r fi n d s h e r s elf a g g ri e v e d b y a fi n al de- > 
cr e e m a d e i n t h e S al e m C o u nt y O r p h a n s’ C o u rt, b y hi s 2 0 
H o n or Cl e m e nt H. Si n ni c k s o n, J u d g e t h e r e of, d at e d t h e 
fir st d a y of M a r c h, A. D. ni n et e e n h u n d r e d a n d t w o, 
w h er ei n a n d w h e r e b y a p a p e r w riti n g p u r p o rti n g t o b e t h e 
l ast will a n d t e st a m e nt of t h e s ai d A n n a H a r ri s, d e c e a s e d, 
w a s a d mitt e d t o pr o b at e.

A n d y o u r p etiti o n e r a p p e al s f r o m t h e s ai d d e cr e e o n 
t h e g r o u n d t h at t h e s a m e a n d e v e r y p a rt t h e r e of i s e r-
r o n e o us a n d c o nt r a r y t o t h e p r o of s.

Y o u r p etiti o n e r t h e r ef o r e p r a y s t h at t h e s ai d d e cr e e 
m a y b e r e v e r s e d a n d s et a si d e, a n d f o r n ot hi n g h ol d e n, 3 0 
a n d t h at y o u r p etiti o n e r m a y h a v e s u c h ot h e r r eli ef i n t h e 
pr e mi s es a s t o t hi s H o n o r a bl e C o u rt s h all s e e m m e et.

Y o u r p etiti o n e r st at e s t h at t h e p e r s o n s i nt e n d e d t o b e 
m a d e r e s p o n d e nt s, a n d w h o cl ai m t o b e i nt e r e st e d i n t h e s e 
pr o c e e di n g s, ar e R o b e rt M. Hit c h n e r, M a g gi e F o x, W il -
li a m F o x, A d a D a r e, A n n a D u n h a m, Eli z a b et h F a r n s-



w o rt h, E m eli n e R o w a n d, I d a S c ott, Li z zi e Ni x o n, Wil- 
li a r d I. D a r e a n d F r a n kli n D a r e.

T h e a p p ell a nt i n t h e a b o v e e ntitl e d c a u s e h a vi n g fil e d 
h e r p etiti o n of a p p e al a n d t h e t r a n s c ri pt of t h e pr o c e e d-
i n g s i n t h e C o u rt b el o w wit h t h e R e gi st e r of t hi s C o urt: 

3 °  It i s, o n t hi s t w e nt y-f o u rt h d a y of M a r c h, ni n et e e n h u n-
dr e d a n d t w o, o n m oti o n of T h o m a s W. T r e n c h a r d, pr oc-
t o r f o r a n d of c o u n s el wit h a p p ell a nt, o r d er e d t h at r e-
s p o n d e nt s, R o b e rt M. Hit c h n e r, M a g gi e F o x, Willi a m 
F o x, A d a D a r e, A n n a D u n h a m, Eli z a b et h F ar n s w ort h, 
E m eli n e R o w a n d, I d a S c ott, Li z zi e Ni x o n, Willi a r d I. 
D a r e a n d F r a n kli n D a r e, a n s w e r t h e s ai d p etiti o n of a p-
p e al wit hi n t w e nt y d a y s aft e r t h e s e r vi c e of a c o p y of t he 
p etiti o n of a p p e al a n d n oti c e of t hi s o r d er, o r t h at, i n d e-
f a ult t h e r e of, t h e a p p ell a nt b e h e a r d e x p a rt e.

T H O M A S W. T R E N C H A R D, 
P r o ct o r f o r a n d of C o u n s el wit h P etiti o n e r.

[ E N D O R S E D. ]

Fil e d M a r c h 1 8, 1 9 0 2.

G e o r g e  W u r t s ,
I O [ A t r u e c o p y] R e gi st e r.

G e o r g e  W u r t s ,
S e c r et a r y of St at e.

P R E R O G A T I V E C O U R T O F N E W  J E R S E Y.

2 0

R o b e r t  M.  H i t c h n e r , e t  a e .,

A n n a  D a r e ,

a n d

R e s p o n d e nt s.

A p p ell a nt,

O n  A p p e a e  e r o m

O r d e r  t o  A n s w e r .

p h a n s ' C o u r t

G r a n t i n g  P r o -

b a t e , & c.

O r d e r  o e  O r -

W. j. M A G I E,
C.Fil e d M a r c h 2 6, 1 9 0 2.
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PRERO GATIVE COURT OF NEW  JERSEY.

To Robert M. Hitchner, Maggie Fox, William Fox, Ada 
Dare, Anna Dunham, Elizabeth Farnsworth, Bmeline
Rowand, Ida Scott, Lizzie Nixon, Williard I. Dare and 
Franklin Dare.
By virtue of an order of the Prerogative Court of New 

Jersey, made on the day of the date hereof, in the cause 
wherem Anna Dare is appellant and you are respondents 
you are required to answer the petition of appeal of said 
appellant within twenty days after the service of a copy 
o the petition of appeal and notice of said order, or that 
in default thereof, the appellant will be heard eur parte 

TH O M AS W. TRENCHARD,
Proctor of Appellant,
107 E. Commerce St.,

Dated March 24th, x9o2. Bridget° n’ N' J'

ss.
St a t e  o e  N e w  Je r s e y ,

Co u n t y  o e  Sa e e m ,

T h o ma s  G. H i l l i a r d , alleging himself conscientiously 
scrupulous of taking an oath and being duly affirmed 
according to law, on his affirmation saith, that on the 
hrst day of April, nineteen hundred and two, at the city

Ton i t T ’ T  S»a‘d COUnty’ he served> respectively, on 
Jonathan W Acton, and on Loren P. Plummer, the
Surrogate of said county, a copy of the petition of ap- 

n o t iV n T T  °if ' A ' 1 1S hereunto annexed, and also a

the samlTo ‘  f a^neXed *  * ‘ rUe copy’ by handinSsame to each of them personally.

T h o m a s  g . h i e e i a r d . 

o f lp r rr A . D ai 9do: UbSCribed bef° re me thiS firSt day

k , i a m  W. T. H ie e ia r d ,
iled April 22, 1902. M. C. C. of N. J.
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I N T H E P R E R O G A T I V E C O U R T O F T H E S T A T E 
O F N E W  J E R S E Y.

O n  A p p e a r  t o  P r e -

r o g a t i v e  C o u r t . 

A n s w e r  t o  P e t i - 

R o b e r t  M. H i t c h n e r , E T  a l ., l  t i o n  o e  A p p e a l .

R e s p o n d e n t s. /

T h e a n s w e r of R o b e rt M. Hit c h n e r, r e s p o n d e nt, t o 

t h e p etiti o n of a p p e al of A n n a D a r e, a p p ell a nt.
T hi s r e s p o n d e nt a d mit s t h at a d e c r e e o r s e nt e n c e of 

2 0 t h e d at e, t e n o r a n d eff e ct i n s ai d p etiti o n of a p p e al s et 
f o rt h w a s m a d e b y t h e O r p h a n s’ C o u rt of t h e c o u nt y 
of S al e m, a n d t hi s r e s p o n d e nt i s a d vi s e d a n d b eli e v e s, 
a n d s u b mit s t h at s u c h d e c r e e o r s e nt e n c e i s j u st a n d 
e q uit a bl e, a n d, t h e r ef o r e, p r a y s t h at t h e s e nt e n c e or 
d e c r e e m a y b e affi r m e d b y t hi s C o u rt, wit h c o st s, t o b e 

a dj u d g e d, t o t hi s r e s p o n d e nt.
J O N A T H A N W. A C T O N , 

P r o ct o r a n d of C o u n s el wit h R e s p o n d e nt.

Fil e d A p ril 3, 1 9 0 2.
3 0

B et w e e n,

A n n a  D a r e ,

1 0
A p p ell a nt,

A N D
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A n n a  Da r e ,

Appellant,

AND

Ro be r t  M. H i t c h n e r , e t  a l , . ;

Respondents.

O r d e r , &c .
io

Upon opening this matter to the Court, by Thomas 
W. Trenchard, proctor of the appellant, and it appear-
ing that notice of the order to answer, made by this 
Court in the above stated matter, on the twenty-fourth 
day of March, nineteen hundred and two, was duly 
served, together with a copy of the petition of appeal 
therein, on the respondents, Robert M. Hitchner, Mag-
gie Fox, William Fox, Ada Dare, Anna Dunham, Eliza- 20 
beth Farnsworth, Eimeline Rowand, Ida Scott, Lizzie 
Nixon, Williard I. Dare and Franklin Dare, on the first 
day of April, nineteen hundred and two, in the man-
ner provided by the statute and rules of this Court, and 
it further appearing that said respondents, Maggie Fox, 
William Fox’, Ada Dare, Anna Dunham, Elizabeth 
Farnsworth, Emeline Rowand, Ida Scott, Lizzie Nixon, 
Williard I. Dare and Franklin Dare, have not answered 
to the same within the time limited by law and said 
order, but have wholly failed and neglected so to do;

It is, thereupon, on this twenty-second day of April, 3° 
nineteen hundred and two, ordered that the said ap-
pellant bring on the hearing of the cause and be heard 
ex parte.

W. J. MAGIE, 
Ordinary.
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