
I N D E X .

PAGE

Notice of Appeal and Grounds......................  1
Abstract of Record in the Supreme Court 

Prior to Petition for Relief Involved 
Herein .........................................................  2

Petition to Stay Execution and for Other 
Relief ..... ............. ........ ...............................  4

Rule to Show Cause...................................... 13

Answering Affidavit of Plaintiff................... 15
Stipulation of Facts in Lieu of Testimony 19

On Rule to Show Cause................................  25
Order Discharging Rule to Show Cause..... 27

First Petition Filed in the Supreme Court.. 28
Exhibit A, Annexed to First Petition 

Filed in the Supreme Court................  31
First Rule to Show Cause............................  32
Rule Discharging First Rule to Show Cause 34





Notice o f  Appeal and Grounds.

ü eto  Jersey Supreme Court

Ca e s a r  A. Ca g n a r a ,
Defendant.

To John W. Palmer, Esq., Attorney for Plaintiff, 
Harry L. Huelsenbeck, Sheriff of Essex 
County, or to whom it may concern:

P l e a s e  t a k e  n o t i c e  that the defendant in the 
above entitled cause appeals to the Court of 
Errors and Appeals in the last resort in all causes 
in New Jersey, from the whole of the order en-
tered in this cause on May 26, 1930, on the fol-
lowing grounds, to wit:

1. Because the Supreme Court denied the 
prayer of the defendant filed herein on April 15,

2. Because the Supreme Court should have re-
opened and cancelled of record the judgment en-
tered in the above entitled cause on February 9, 
1925, and entered said judgment nunc pro tunc as 
of January 27, 1925;

3. The Supreme Court should have vacated 
and set aside the execution heretofore issued 
under said judgment, and the levy made under 
said execution;

20
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Notice of Appeal and Grounds.

4. The Supreme Court should have perpetu-
ally restrained and enjoined the sale of any prop-
erty of the said Caesar A. Cannara levied upon 
under said execution;

5. The Supreme Court should have perpetually 
stayed any further proceedings under said judg-
ment.

Respectfully yours,

S t e i n , M c G l y n n  &  H a n n o c h , 
Attorneys of Defendant.

Abstract o f Record in the Supreme Court 
Prior to Petition for Relief 

20 Involved Herein.

On December 3, 1923, summons and complaint 
were filed in the Supreme Court by the plaintiff 
against the defendant, Cannara and New Jersey 
Auto Company, a corporation, the complaint al-
leging the existence of a cause of action in favor 
of the plaintiff and against both defendants, aris-
ing out of alleged negligence in the operation of 
an automobile.

30 On December 6, 1923, answers on behalf of 
both defendants were filed, denying the acts of 
negligence charged against them and alleging con-
tributory negligence on the part of the plaintiff.

On December 10, 1923, replies were filed by the 
plaintiff to each of said answers, denying each 
and every allegation contained in said answers.

On February 9,1925, a postea was filed, reciting 
that the cause had been tried before Judge Nelson 

40 Y. Dungan with a jury, at the Essex Circuit, on
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Abstract of Record in the Supreme Court Prior to 
Petition for Relief Involved Herein.

January 26th, and 27th, 1925, and that the jury 
had returned their verdict as follows: For the 
plaintiff, Paul Bencsko and against the defendant, 
Caesar A. Cannara, in the sum of $10,000.00.

On February 9, 1925, judgment was entered on 
said verdict in favor of the plaintiff and against 
the defendant Cannara for the sum of $10,000.00, 
besides costs to be taxed.

On October 10, 1929, the plaintiff caused execu-
tion to be issued on said judgment, directed to 
the Essex County Sheriff and levy was made by 
saitd Sheriff under said execution upon all right, 
title and interest of the defendant, Cannara in 
and to lands and premises commonly known as 
55-57-59 Beach street, Nutley, N. J. Said lands 20 
and premises were thereupon advertised for sale, 
and the sale having been stayed by this Court 
pending the rule to show cause involved herein 
was adjourned from week to week.

On February 1, 1930, a petition was filed in 
the Supreme Court on behalf of said Cannara 
praying for some, but not all of the relief asked 
for under the petition involved herein. A  rule to 
show cause entered upon the first petition was 
discharged by Chief Justice Gummere on March 30 
31, 1930.

■ On April 15, 1930, the petition involved herein 
was filed in the Supreme Court on behalf of Can-
nara, and on that date the rule to show cause in-
volved herein with a stay, was entered by Chief 
Justice Gummere.

40
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Petition to Stay, Execution and for 
Other Relief.

(Filed April 15, 1930.)

NEW JERSEY SUPREME COURT, 

E s s e x  C o u n t y .

P a u l  B e n c s k o ,
Plaintiff,

vs.

Ca e s a b  A. C a n n a r a ,
Defendant.

20
To the Honorable, the New Jersey Supreme 

Court:

The petition of Caesar A. Cannara respectfully 
shows and alleges that:

1. The within proceedings were instituted on 
November 20, 1923, by the plaintiff against the 
defendant to recover damages alleged to have

gQ been sustained by the plaintiff by reason of the 
defendant’s negligence in operating an automo-
bile.

2. On January 27, 1925, a verdict was entered 
in said cause in the Essex Circuit, in favor of 
the plaintiff against the defendant for $10,000.00 
damages. A judgment was entered on said ver-
dict on February 9, 1925, for $10,000.00 damages 
and $62.48 costs.

Action at Law. 
Petition.

40
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Petition to Stay Execution and for Other Relief.

3. On January 30, 1925, your petitioner was 
adjudicated a bankrupt by the United States 
District Court for the District of New Jersey, 
pursuant to the acts of Congress relating to 
bankruptcy, hereafter referred to as the “ Bank-
ruptcy A ct” . The following proceedings and 
steps, among others, were taken in the matter 10 
of the administration of said bankruptcy estate, 
all in accordance with the statute in such case 
made and provided, that is to say:
. (a) Your petitioner, on January 30, 1925, filed 
a schedule of his assets and liabilities. The in-
debtedness and liability owing to the plaintiff as 
aforesaid, was included in said schedules in the 
f  ollowing words:

Paul Bencsko, 20
Roseland, N. J. $10,000.00
Represented by John W. Palmer,
Kinney Building,
Newark, N. J.

Judgment obtained in New Jersey Supreme 
Court in proceedings instituted by Paul 
Bencsko against Caesar A. Cannara.

(b) Said plaintiff received due notice of said 
bankruptcy proceedings and participated therein, 30 
and did on March 5, 1925, duly file a proof of 
claim of his said indebtedness in said proceed-
ings in the following form:

40
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Petition to Stay Execution and for Other Relief.

IN THE

UNITED

In Bankruptcy.

At Newark, in district of New Jersey on 
the fifth day of March, A. D. 1925, came P a u l  
B e n s c k o , of Roseland, in the County of Essex in 

2Q said district of New Jersey, and made oath and 
says that Caesar A. Cannara is the person by 
whom a petition for adjudication of bankruptcy 
has been filed, was at and before the filing of said 
petition, and still is, justly and truly indebted to 
said deponent in the sum of Ten Thousand sixty- 
two Dollars and forty-eight cents ($10,062.48) 
that the consideration of said debt is as follows: 
A verdict for $10,000.00 damages and $62.48 costs, 
recovered by the said Paul Benscko against the 
said Caesar A. Cannara, in the Essex Circuit of 

^  the New Jersey Supreme Court on January 27th, 
1925, that no part of said debt has been paid ’(ex-
cept that no note has been given therefor (except 
that there are no set-offs or counterclaims to the 
same; except that no judgment has ever been re-
covered thereon; except the judgment above men-
tioned) and that deponent has not, nor has any 
person by his order, or to his knowledge or be-

DISTRICT COURT OF THE 
STATES.

10  I i s r  t h e  M a t t e r .

of

Ca e s a r  A. C a n n a r a , Bankrupt.
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Petition to Stay Execution and for Other Relief.

lief, for his use, had or received any manner of 
security for said debt whatever.

P a u l . B e n s c k o ,

Creditor.

Subscribed and sworn to before me | 10
this 5th day of March A. D. 19 j

W lL H E L M IU A  H AG N EY,

Notary Public.
Commission Expires April 9, 1925,

( s e a l )

Said claim was duly filed and allowed as a 
provable claim by said Court in the sum of $10,- 20 
062.48.

(c) Your petitioner applied to said Court for 
a discharge in bankruptcy, and having complied 
with all the terms and provisions of said Act, a 
discharge was duly granted to him on September 
8, 1925, in the following form (a certified copy of 
said discharge is on file in this cause and is at-
tached to the petition hereafter more particularly 
referred t o ) :

30

40
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Petition to Stay Execution and for Other Relief.

IN THE

DISTRICT COURT OF THE UNITED 
STATES.

F o b t h e  D i v i s i o n  D i s t r i c t  o f  N. J.

10
I n  t h e  M a t t e r

of

C a e s a r  A. C a n n a r a , Bankrupt.

No.
In Bankruptcy.

W h e r e a s , Caesar A. Cannara, of Newark, in 
said District, has been duly adjudged a bankrupt, 

20 under the Acts of Congress relating to bank-
ruptcy, and appears to have conformed to all the 
requirements of law in that behalf,

It is, therefore, ordered by the Court that said 
Caesar A. Cannara be discharged from all debts 
and claims which are made provable by said 
Acts against his estate, and which existed on the 
30th day of January, A. D. 1925, on which day 
the petition for adjudication was filed by him; 
excepting such debts as are by law excepted from 

30 the operation of a discharge in bankruptcy.

Witness the Honorable William N. Runyon, 
Judge of said District Court, and the seal thereof, 
this 8th day of September, 1925.

G e o r g e  T. C r a n m e r , 
Clerk.

per S. R. B r e t t e l l , 
Deputy.

40 (Seal of the Court.)
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Petition to Stay Execution and for Other Relief.

4. The debt and claim of the plaintiff against 
the petitioner was a provable claim under said 
Bankruptcy Act and was filed as -such provable 
claim in said proceedings, in order that plaintiff 
might participate in the administration of said 
estate and receive whatever dividend might be de-
clared therein. The said claim was duly filed and ™ 
allowed as a provable claim by said Bankruptcy 
Court. The plaintiff’s debt and claim was not 
such a debt as was exempt by law from the op-
eration of a discharge in bankruptcy. By rea-
son of the foregoing, the defendant became dis-
charged from all further liability and obligation 
therein.

5. Subsequent to the aforesaid adjudication 
and discharge in bankruptcy, to wit: during the 20 
year 1926, your petitioner acquired an interest
in property commonly known as 55-57-59 Beech 
Street, Nutley, N. J.

6. On October 10, 1929, plaintiff caused an 
execution to be issued out of this Court on said 
judgment, directed to Harry L. Huelsenbeck, 
Sheriff of Essex County and said Sheriff, pur-
suant to the terms and direction of said writ, 
caused a levy to be made on petitioner’s interest
in said lands and premises and did thereupon 30 
advertise said property for sale. Said sale is 
to be held on April 15, 1930, at two o ’clock in 
the afternoon at the Sheriff’s salesrooms, Hall of 
Records, Newark, N. J.

7. By reason of the statute in such case made 
and provided and the matters and things herein 
set forth, defendant has been duly discharged and 
released of all his personal liability under the 
aforesaid judgment and therefore alleges that ¿ q  
plaintiff was without power or right to cause
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Petition to Stay Execution and for Other Relief.

10

such execution to he issued and said levy to he 
made on said property so acquired by him sub-
sequent to his said adjudication and discharge in 
bankruptcy and that this said Court should vacate 
said execution and levy and perpetually enjoin 
said Sheriff’s sale, and perpetually stay any fur-
ther enforcement of said judgment.

8. It is urged by the plaintiff that his claim is 
not discharged or in any way affected by said 
discharge in bankruptcy because it was not a prov-
able claim as designated and defined by said 
Bankruptcy Act.

Petitioner alleges that said claim was a prov-
able claim and alleges further that the plaintiff, 
having filed his claim in said bankruptcy proceed- 

20 ings as hereinabove set forth and having caused 
such claim to be accepted and allowed as a prov-
able claim, is now estopped from urging, and 
should not now be permitted to urge, that said 
claim was not a provable claim at the time of said 
adjudication. Your petitioner further alleges that 
inasmuch as said claim was, on the application 
of plaintiff, allowed and adjudged to be a prov-
able claim under said Act, by a Court having full 
and complete jurisdiction in the cause, in which 

30 cause both the plaintiff and the defendant were 
parties, the question of whether or not said debt 
was a provable debt is res adjudicata upon the 
parties hereto and upon this Court, and that the 
plaintiff cannot further litigate herein the ques-
tion as to whether or not said claim was a provable 
one.

9. It is conceded by the plaintiff that had a 
judgment been entered upon the plaintiff’s afore- 
said verdict prior to January 30, 1925, defendant 

4 would now be entitled to the relief herein prayed
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Petition to Stay Execution and for Other Relief.

for, but petitioner argues that due to the fact that 
the judgment was not entered in said verdict un-
til February 9, 1925 (after the adjudication in 
bankruptcy of the defendant) plaintiff’s indebted-
ness was not a provable one as defined by said 
Bankruptcy Act and was therefore not discharged 
by the aforesaid order and decree of discharge 
herein referred to.

10. Petitioner alleges that due and proper 
practice on the part of the plaintiff required a 
prompt entry of judgment on the said verdict 
and that by reason of the other matters and 
things herein set forth, justice to all parties 
herein requires that the judgment of the plaintiff 
against the defendant be now entered nunc pro 
tunc as of January 27, 1925, the date of the ver-
dict.

11. Your petitioner heretofore filed a petition 
herein, asking for some of the relief herein prayed 
for but not setting forth all the facts herein stated. 
A rule to show cause entered on said petition was 
discharged on March 31, 1930, as an examination 
of the record will disclose. Your petitioner is 
advised that no appeal or other review lies from 
the refusal of this Court to grant the prayer of 
said petition.

W h e r e f o r e , your petitioner prays:

1. That an order may be entered vacating and 
setting aside the execution and levy heretofore 
issued and made on the judgment herein referred 
to;

2. That an order may be entered perpetually 
restraining the sale of said property by Harry 
L. Huelsenbeck, Sheriff of Essex County, as 
herein more particularly set forth;

10

20

30

40
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Petition to Stay Execution and for Other Relief.

3. That an order may be entered, perpetually 
staying any further enforcement of said judg-
ment ;

4. That an order may be entered cancelling 
said judgment of record;

5. That an order may be entered, entering 
said judgment nunc pro tunc as of January 27, 
1925;

Or in the alternative
6. That petitioner may be permitted to re-

argue the application heretofore made herein 
and that there be considered, at the time of said 
re-argument, all the things and matters herein set
forth;

on
* 7. That petitioner may have such other and

further relief as the nature of the case may re-
quire.

And petitioner will ever pray, etc.
Ca e s a r  A. Ca n n a r a , 

Petitioner.
S t e i n , M c G l y n n  & H a n n o c h ,

Attorneys of Petitioner.

S t a t e  o f  N e w  J e r s e y , |
C o u n t y  o f  E s s e x ,  ̂ SS" ’

Ca e s a r  A. C a n n a r a , being duly sworn on his 
oath, according to law, deposes and says:

I am the petitioner named in and who executed 
the foregoing petition.

The facts therein contained are true.
Ca e s a r  A. C a n n a r a .

Subscribed and sworn to before me]
^  this 12th day of April, 1930. J

N. B. G r OBERT,
A Master in Chancery of N. J.
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Rule to Show Cause.
(Filed April 15, 1930.)

NEW JERSEY SUPREME COURT, 
E s s e x  C o u n t y .

P a u l  B e n c s k o , 1
Plaintiff, I

/  Action at Law.
V S .  \  Rule to Show

/  Cause With 
V Stay.

C a e s a r  A. C a n n a r a , 1
Defendant.

Upon reading and filing the duly verified peti-
tion of Caesar A. Cannara, the defendant in the 
above cause,

It is on this 15th day of April, 1930, on motion of 
Stein, McGlynn & Hannoch, attorneys for said pe- 
tioner, Or der ed that the plaintiff, Paul Bencsko, 
and Harry L. Huelsenbeck, Sheriff of Essex 
County, show cause before this Court at the State 
House, Trenton, New Jersey, on Tuesday, May 
6, 1930, at 10:30 o ’clock in the forenoon, or as 
soon thereafter as counsel can be heard, why an 
order should not be entered.

1. Reopening and cancelling of record the judg-
ment entered in the above-entitled cause on Feb-
ruary 9, 1925;

2. Vacating and setting aside the execution 
heretofore issued under said judgment, and the 
levy made under said execution;

3. Perpetually restraining and enjoining the 
sale of any property of the said Caesar A. Can-
nara levied upon under said execution;

10

20

30

40



14

jRule to Show Cause.

4. Perpetually staying any further proceedings 
under said judgment;

5. Granting to petitioner such further relief 
in the premises as justice may require.

And it is further Or de r e d  that in the meantime, 
10 and until the further order of the Court in the 

premises, the said plaintiff, Paul Bencsko, his at-
torney, agents and servants, and the said Harry 
L. Huelsenbeck, Sheriff of Essex County, be and 
they are hereby jointly and severally restrained 
and enjoined from proceeding with any sale under 
the execution heretofore issued out of this court 
under said judgment;

It is further ordered that a copy of this rule 
and of the petition upon which it is based, be 

20 served upon the plaintiff or his attorneys herein 
and upon the said Harry L. Huelsenbeck, Sheriff 
as aforesaid within three days from the date 
hereof.

Leave is hereby given to the respective parties 
hereof upon two days’ notice to the other to take 
such testimony in support of or in opposition to 
the prayer of the said petition as they may be 
advised is proper, such proofs to be taken be-
fore a Supreme Court Examiner.

30 Let this rule be entered in the minutes.

W m . S. Gu mme r e ,
C. J.

40



Answering Affidavit o f  Plaintiff.

NEW JERSEY SUPREME COURT, 

E ssex  Co u n t y .

Cae s ar  A. Ca n n a r a ,
Defendant.

Pa u l  B e n c s k o ,

vs.

Plaintiff,
Action at Law.

On Rule to Show 
Cause.

Affidavit.

S ta te  o f  N e w  Je r s e y , 17  ̂SS. *
Co u n t y  o f  E s se x , J

Jo h n  W. Pa l me r , of full age, being duly sworn 
according to law upon his oath deposes and says:

I am the attorney for the plaintiff herein, and 
have been said attorney from the inception' of the 
suit of the plaintiff against the defendant which 
was instituted on November 20, 1923, by a sum-
mons and complaint issuing out of this court, 
and which involved personal injuries sustained 
by the plaintiff as a result of the defendant’s 
negligence, and at the trial of which on January 
27, 1925, in the Essex Circuit of this court, a ver-
dict was rendered in favor of the plaintiff and 
against the defendant for $10,000.00 damages. 
Judgment was not entered on said verdict until 
February 9, 1925. On January 30, 1925, the de-
fendant was adjudicated a bankrupt on his own 
application, and I state the fact to be that at the 
time of that adjudication there was no judgment 
in existence against him on any claim of the 
plaintiff.



16

Answering Affidavit of Plaintiff.

On March 5, 1925, the plaintiff filed a proof of 
claim with the Referee in Bankruptcy, to whom 
the defendant’s application in bankruptcy had 
been referred, but expressly stated therein that 
the consideration of any claim he had against this 
defendant was based on a “ verdict”  for $10,000.00, 
and which contained the phrase “ except that no 
judgment has ever been recovered thereon.”

Under date of September 8, 1925, a discharge 
in bankruptcy was granted to the defendant, but 
which discharge specifically provided that it 
covered only those debts and claims “ which are 
made provable by said acts against his estate,”  
and which discharge related only to such debts 
and claims as existed “ on the 30th day of Janu-
ary A. D. 1925,”  and which furthermore pro- 

“ 0 vided that said discharge did not purport to apply 
to “ such debts as are by law excepted from the 
operation of a discharge in bankruptcy.”  The 
debt and claim of the plaintiff against the peti-
tioner was not a provable claim under the bank-
ruptcy act, nor did the plaintiff ever receive any 
dividends therein. The plaintiff’s claim at the 
time of the defendant’s adjudication in bank-
ruptcy consisted solely of a claim arising out of 
tort action, on which a verdict had been rendered 

30 by a jury, but which claim did not become a debt 
or a provable claim under the bankruptcy act 
until the same had been reduced to judgment on 
February 9, 1925, and therefore was not included 
in the defendant’s discharge, but was expressly 
excluded therefrom by the plain terms of said 
discharge.

I deny that the claim of the plaintiff was al-
lowed and adjudicated to be a provable claim 
under said act by reason of any acts of the plain- 

40 tiff herein, but state the fact to be that any such
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Answering Affidavit of Plaintiff.

action as was taken on plaintiff’s claim was in-
duced by the defendant’s misrepresentation in his 
adjudication on January 30, 1925, to the effect 
that the plaintiff’s claim was predicated on a 

judgment obtained in New Jersey Supreme 
Court,”  and state the fact to be that there was no 
judgment in existence at that time, and that the 
defendant well knew such to be the case, or could 
readily have ascertained the same, and deny that 
the question of whether or not plaintiff’s claim 
against the defendant as stated on January 30,
1925, is res adjudicata upon the parties hereto and 
upon this Court, and state the fact to be that if 
said claim was not a provable debt under the bank-
ruptcy act as of January 30, 1925, that the plain-
tiff is privileged and entitled to any and all rights 
accruing to him under the judgment obtained in 
this court under date of February 9, 1925; and I 
further state the fact to be that the question of 
whether or not said claim was a provable debt was 
argued before the Chief Justice of this court on 
the return of the rule to show cause previously 
granted to the defendant herein, and that after 
hearing full argument on this identical point on 
March 29, 1930, the Chief Justice discharged the 
defendant’s rule to show cause and held that said 
claim was not a provable debt and did not become 30 
one until February 9, 1925, and that it was there-
fore not embraced within the terms and scope of 
the defendant’s discharge in bankruptcy, and that 
an order discharging said rule to show cause was 
signed by the Chief Justice on March 31, 1930, 
and has been filed herein.

I deny that due and proper practice on the part 
of the plaintiff herein required that he should 
within three days of the rendering of the afore-
said verdict enter a judgment on the same, and 4$
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Answering Affidavit of Plaintiff.

state the fact to be that judgment was entered on 
February 9, 1925, on a verdict rendered on Janu-
ary 27, 1925, and that there was no unreasonable 
delay in the entering of said judgment by the 
plaintiff, and state the fact to be that by the 
rules of court and in accordance with regular 
practice the plaintiff was allowed approximately 
seventy days from January 27th, namely, any-
time before expiration of ten days in the April 
term, in which to enter the same if for any rea-
son he had seen fit to permit such a period of 
time to elapse. I furthermore state the fact to be 
that it was the defendant’s privilege to have pre-
sented a postea to the Trial Court and to have en-
tered judgment on said verdict at any time after 

2q  that verdict was rendered, and at any time be-
fore the defendant petitioned himself into bank-
ruptcy, but state that the defendant did not pur-
sue these steps.

This affidavit is made by me in my capacity as 
attorney for the plaintiff, for the reason that he 
is not familiar with the matters and things herein 
stated and set out, and has necessarily left the 
handling of the foregoing matters to me, and that 
I am the one who is familiar with them.

gQ Jo h n  W . Pa l me r .

Sworn to and subscribed before me,) 
this 28th day of April, A. D. 1930. J

Sa mu e l  K . Sob el ,
A Master in Chancery of N. J.

Service is hereby acknowledged of a copy of 
the within affidavit, this 28th day of April, A. D. 
1930.

S t e in , M c Gl y n n  & H a n n o c h , 
Attorneys of Defendant.
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Stipulation o f Facts in Lieu o f Testimony.

NEW JERSEY SUPREME COURT, 

E s s e x  C o u n t y .

It is hereby stipulated and agreed by and be-
tween counsel for the respective parties hereto 20 
that upon the hearing of the order to show cause 
heretofore entered herein on April 15, 1930, the 
following facts are admitted to be true.

1. The within proceedings were instituted on 
November 20, 1923, by the plaintiff against the 
defendant to recover damages alleged to have been 
sustained by the plaintiff by reason of the defend-
ant’s negligence in operating an automobile.

2. On January 27, 1925, a verdict was rendered
in said cause in the Essex Circuit of the New Jer- 30 
sey Supreme Court in favor of the plaintiff and 
against the defendant for $10,000.00 damages. A 
judgment was entered on said verdict on Febru-
ary 9, 1925, for $10,000.00 damages and $62.48

3. On January 30, 1925, the defendant was ad-
judicated a bankrupt by the United States District 
Court, for the District of New Jersey, pursuant 
to the acts of Congress relating to bankruptcy. 
The following proceedings and steps among others

C a e s a r  A. C a n n a r a ,
Defendant.

P a u l  B e n c s k o ,

v s.

Plaintiff,
Action at Law.
Stipulation of 

Facts.

10

costs.
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Stipulation of Facts in Lieu of Testimony.

were taken in the administration of said bank-
ruptcy estate, that is to say:

(a) The defendant, on January 30, 1925, filed 
a schedule of his assets and liabilities. The in-
debtedness and liability owing to the plaintiff was

jo  included in said schedule in the following words :

Paul Bencsko,
Roseland, N. J. $10,000.00
Represented by John W.
Palmer, Kinney Building,
Newark, N. J.
Judgment obtained in New 
Jersey Supreme Court in 
Proceedings instituted 
Paul Bencsko v. Caesar 
A. Cannara

20
(b) The following additional unsecured claims 

were scheduled in the aforesaid bankruptcy sched-
ules :
Tuorto Cut Stone Co., 70 Franklin St.,

Silver Lake, N. J., judgment obtained 
in the District Court of Newark, about.. $400.00 

Alphonse Russomano, 138 Ridge St., New-
ark, N. J. Judgment obtained in the 
District Court of the City of Newark,

30 about...................... ...............—..... ..........  300.00
N. J. Auto Co., 190 Central Ave., Newark,

N. J., book account, about....................  700.00
Spring Sash & Door Co., 363 Washington 

Ave., Newark, N. J., goods sold and
del., about...............................................  250.00

Forest Hill National Bank, Newark, N. J.,
money loaned.........................................  1,000.00

First National Bank of Belleville............. 500.00
(c) Said plaintiff received notice of said bank- 

ruptcy proceedings, participated therein, and did 
on March 5, 1925, file his proof of claim of his 
said indebtedness in said proceedings in the fol-
lowing form:



Stipulation of Facts in Lieu of Testimony.

IN THE

DISTRICT COURT OF THE UNITED 
STATES.

I n  t h e  M a t t e r  I

1 > In Bankruptcy.
C a e s a r  A. C a n n a r a , (

Bankrupt. 1

At Newark, in District of New Jersey on 
the fifth day of March, A. D. 1925, came P a u l  
B e n c s k o , of Roseland, in the County of 
Essex in said district of New Jersey, and 
made oath and says that Caesar A. Cannara 
is the person by whom a petition for adjudi-
cation of bankruptcy has been filed, was at 
and before the filing of said petition, and still 
is, justly and truly indebted to said deponent 
in the sum of Ten Thousand sixty-two dol-
lars and forty-eight cents ($10,062.48) that 
the consideration of said debt is as follows: 
A verdict for $10,000.00 damages and $62.48 
costs, recovered by the said Paul Bencsko 
against the said Caesar A. Cannara, in the 
Essex Circuit of the New Jersey Supreme 
Court on January 27, 1925, that no part of 
said debt has been paid (except that no note 
has been given therefor; except that there 
are no set-offs or counterclaims to the same; 
except that no> judgment has ever been re-
covered thereon, except the judgment above 
mentioned); and that deponent has not, nor 
has any person by his order, or to his knowl-
edge or belief, for his use, had or received
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Stipulation of Facts in Lieu of Testimony.

any manner of security for said debt what-
ever.

Commission expires April 9, 1925.

Said claim was filed and allowed as a provable 
claim by said Bankruptcy Court in the sum of 
$10,062.48.

Attached to said proof of claim was an ab-
stract of the judgment recovered in the New Jer- 

20 sey Supreme Court, signed by the Clerk of said 
Court, and indicating that judgment had been en-
tered on Feb. 9,1925, for $10,000. $nd $62.48 costs.

(d) The defendant applied to said Court for a 
discharge in bankruptcy and a discharge was 
granted to him on September 8, 1925, in the fol-
lowing form :

P a u l  B e n c s k o , 

Creditor.

W lL H E M IN A  H a GNEY,

(Seal) Notary Public,

30
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Stipulation of Facts in Lieu of Testimony.

IN' THE

DISTRICT COURT OF THE UNITED 
STATES.

F o r  t h e  D i v i s i o n  D i s t r i c t  o f  N. J.

I n  t h e  M a t t e r  I

° f ( No,
C a e s a r  A. Ca n n a r a , f Jn Bankruptcy.

Bankrupt. 1

W h e r e a s , Caesar A. Cannara, of Newark, 
in said District, has been duly adjudged a 
bankrupt, under the Acts of Congress relat-
ing to bankruptcy and appears to have con-
formed to all the requirements of law in that 
behalf,

It is, therefore, ordered by the Court that 
said Caesar A. Cannara be discharged from 
all debts and claims which are made prov-
able by said Acts against his estate, and 
which existed on the 30th day of January, 
A. D. 1925, on which day the petition for 
adjudication was tiled by him; excepting such 
debts as are by law excepted from the opera-
tion of a discharge in bankruptcy.

W i t n e s s  the Honorable William N. Run-
yon, Judge of said District Court, and the 
seal thereof this 8th day of September, 1925.

G e o r g e  T. C r a n m e r ,
(Seal of the Court.) Clerk,

per S. R. B r e t t e l l , 
Deputy.
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Stipulation of Facts in Lieu of Testimony.

4. During the year 1926, said defendant ac-
quired an interest in property commonly known 
as 55-57-59 Beach street, Nutley, N. J.

5. On October 10, 1929, plaintiff caused an 
execution to be issued out of this court on said

2Q judgment directed to Harry L. Huelsenbeck, 
Sheriff for Essex County, and said Sheriff, pur-
suant to the terms and directions of said writ, 
caused a levy to be made on defendant’s interest 
in said lands and premises and did thereupon 
advertise said property for sale. Pursuant to the 
stay granted in the order to show cause entered 
herein on April 15, 1930, the said sale is being 

' adjourned from week to week.

6. On February 1, 1930, defendant filed a peti- 
tion in this cause praying for some of the relief 
now being asked under the pending petition, but 
not setting forth all of the facts set forth in the 
pending petition. A copy of said petition is in-
cluded in the state of the case. A  rule to show 
cause entered on said petition was discharged 
on March 31, 1930, by the Chief Justice. A copy 
of said rule is included in the state of the case.

J o h n  W . P a l m e r ,
- Attorney of Plaintiff.

S t e i n , M c Gl y n n  &  H a n n o c h , 
Attorneys of Defendant.

40
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On Rule to Show Cause.

NEW JERSEY SUPREME COURT. 

No. 460, May Term, 1930.

P a u l  B e n c s k o , J
Plaintiff, I

w  \  On Rule to
/  Show Cause.

C a e s a r  A. C a n n a r a , 1
Defendant. I

Argued May 7th, 1930. Decided May 19th, 1930. 

Before Justices Black and Case.

For the Rule
M essrs. S t e i n , M c G l y n n  and H a n n o c h .

Contra Mr. J o h n  W. P a l m e r .

Per Curiam:
The problem for solution in this case, is 

whether the defendant Caesar A. Cannara was 
discharged from liability of a debt, in a bank- 
ruptcy proceeding by the United States District 
Court, District of New Jersey, on September 8th,
1925. The situation grew out of the following 
facts, as set forth in the defendant’s petition ad-
dressed to this Court, viz.: A suit was commenced 
on November 23rd, 1923, to recover damages for 
personal injuries caused by the negligence of the 
defendant, in operating an automobile. On Janu- 
ary 27th, 1925, a verdict was entered against the 
defendant and in favor of the plaintiff, in the ¿ q  
Essex Circuit Court for $10,000.00. A judgment



26

On Rule to Show Ca/use.

was entered on the verdict on February 9th, 1925, 
for $10,000.00. On January 30th, 1925, the de-
fendant and petitioner was adjudged a bankrupt 
by the United States District Court. On Janu- 
ray 30th, 1925, the petitioner filed a schedule of 
his assets and liabilities, which included a judg-
ment in the New Jersey Supreme Court. On 
March 5th, 1925, a proof of claim was filed and 
on September 8th, 1925, the petitioner was dis-
charged from all debts and claims, etc. On April 
15th, 1930, the Chief Justice granted the rule to 
show cause, why the judgment should not be can-
celled, setting aside the execution issued thereon, 
enjoining the sale of the property levied under 
the execution. The case is brought before the 

20 ^our  ̂ on a stipulation of facts, in lieu of testi-
mony. The crux of the case is whether a “ ver-
dict”  and “ judgment”  are synonymous terms 
within the meaning of Section 63 of the Bank- 
rutcy Act of 1898. It will be observed, that the 
verdict was rendered on January 27th, 1925; the 
judgment was not entered until February 9th, 
1925; but, on January 30th, 1925, the petitioner 
was adjudged a bankrupt. The statute provides 
for debts which may be proved, viz.: of “ a fixed 
liability” , as “ evidence by a judgment or an in- 

30. strument in writing absolutely owing at the time 
of the filing of the petition against him, whether 
then payable or not, etc. ’ \

After hearing the argument of the respective 
counsel and reading and considering the helpful 
and exhaustive briefs, we are led to the conclu-
sion, that the petitioner, the defendant was not 
discharged from the debt in question, on the 
ground, that it was not made provable under the 
statute. The result is, the rule to show cause 

40 heretofore allowed by the Chief Justice on April 
15th, 1930, is discharged with costs. An order 
may be entered to that effect.
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Order Discharging Rule to Show Cause. 

NEW JERSEY SUPREME COURT.

P a u l  B e n c s k o , I
Plaintiff, J

f  Action at Law.
V S . \  Order

/  Discharging Rule 
l to Show Cause. 

CAESAB A. C a NNARA, 1
Defendant.

Argument on the Rule to Show Cause hereto-
fore allowed in this case coming on to be heard 
before the Court in the presence of Stein, McGrlynn 
& Hannoch, attorneys for and of counsel with 
defendant, and John W. Palmer, attorney for and 
of counsel with plaintiff, and the Court having in-
spected the record brought up on said rule and 
heard the arguments of counsel thereon, and hav-
ing considered such record and arguments, and 
being of the opinion that said Rule to Show Cause 
should be discharged, with costs,

I t  is  o r de r ed  that the Rule to Show Cause here-
tofore allowed herein by the Chief Justice of this 
court on April 15th, 1930, be and the same is 
hereby discharged, with costs.

On motion of
J o h n  W. P a l m e r , 

Attorney for and of Counsel 
with Plaintiff.

Rule entered this 26th day of May, A. D. 1930.

A true copy
F r e d  L. B l o o d g o o d ,

Clerk.
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First Petition Filed in the Supreme Court. 
(Filed February 1, 1930.)

NEW JEESEY SUPEEME COUET, 

E s s e x  C o u n t y .

20 To the Honorable William S. Gummere, Chief 
Justice of the New Jersey Supreme Court:

The petition of the undersigned respectfully 
shows and alleges:

1. That on November 20, 1923, the above- 
entitled cause of action was instituted herein.

2. That on January 27, 1925, a verdict was 
rendered by a jury in favor of the plaintiff and 
against your petitioner, the defendant herein. A

30 judgment was entered on February 9, 1925, in 
the amount of $10,000 and costs, $62.48.

t 3. That on October 10, 1929, an execution was 
issued and a levy was made by the Sheriff of 
Essex County on lands and premises of this peti-
tioner commonly known and designated as No. 
55-57-59 Beech street, Nutley, Essex County, New 
Jersey.

4. That the said property was acquired by this 
40 petitioner March 30,1926, and on October 4, 1926.

10
P a u l . B e n c s k o ,

Plaintiff,

Action at Law. 
Petition.

Ca e s a r  A. Ca n  n  a r a ,
Defendant.
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5. That the said Sheriff of Essex County has 
advertised the said property for sale for March 
4, 1930, at 2 P. M.

6. That on January 30, 1925, your petitioner 
filed a voluntary petition in bankruptcy in the 
United States District Court for the District of 
New Jersey. On the same day he was duly ad-
judged a bankrupt and the matter was referred 
to the late Charles M. Mason as Referee in Bank-
ruptcy. In the course of the said bankruptcy 
proceedings your petitioner filed a schedule of 
his assets and liabilities and in the said schedule 
he listed the plaintiff herein as a creditor in the 
following manner, to w it:

“ Paul Bencsko, Roseland, N. J., repre-
sented by John W. Palmer, Kinney Bldg., 
Newark, N. J........................... ...... . 10,000.00

Judgment obtained in N. J. Supreme Court 
in proceedings instituted Paul Bencsko v. 
Caesar A. Cannara.”

7. That the said Paul Bencsko, the plaintiff 
herein, received notice of said bankruptcy pro-
ceedings and participated therein.

8. That your petitioner made an application 
for a discharge to the said United States District 
Court for the District of New Jersey, and, in 
accordance« with the National Bankruptcy Act 
of 1898 and as amended, on September 8, 1925, 
he received a discharge in bankruptcy. That an-
nexed hereto and made a part hereof and marked 
Exhibit “ A ”  is a certified copy of said discharge 
in bankruptcy.

Your petitioner prays:

1st: For an order to set aside the said execu-
tion and levy;
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First Petition Filed in the Supreme Court.

2nd: For an order enjoining the said Sheriff’s 
sale;

3rd: For a perpetual stay of the enforcement 
of said judgment;

4th: For a cancellation of the said judgment, 
10 and for such other and further relief as may be 

just and proper.
Ca e s a r  A. C a n n a r a , 

Petitioner.

S t a t e  o f  N e w  J e r s e y , 1L gg •
C o u n t y  o f  E s s e x , j

Ca e s a r  A. Ca n n a r a , being duly sworn on his 
20 oath according to law, deposes and says: That 

he is the petitioner named in and who executed 
the foregoing petition; that the statements of facts 
therein contained are true, except those matters 
therein alleged to be upon information and be-
lief, and as to those matters, he believes them to 
be true.

C a e s a r  A. C a n n a r a .

Subscribed and sworn to before me |
^  this 28th day of February, 1930. j

K a t h e r i n e  M a o  G e o r g e ,
Notary Public of N. J.
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Exhibit A.

IN THE

DISTBICT COUBT OF THE UNITED 
STATES,

For the Division District of N. J. 10

In Bankruptcy. 
No.

W h e r e a s , Caesar A. Cannara, of Newark, in 
said District, has been duly adjudged a bankrupt, 20 
under the Acts of Congress relating to bank-
ruptcy, and appears to have conformed to all the 
requirements of law in that behalf.

It is, therefore, ordered by the Court that said 
Caesar A. Cannara be discharged from all debts 
and claims which are made provable by said Acts 
against his estate, and which existed on the 30th 
day of January, A. D. 1925, on which day the 
petition for adjudication was filed by him; except-
ing such debts as are by law excepted from the 
operation of a discharge in bankruptcy. 30

Witness the Honorable William N. Bunyon, 
Judge of said District Court, and the seal thereof, 
this 8th day of September, 1925.

G e o r g e  T. C r a m m e r ,
(Seal of the Court.) Clerk.

per S. B. B r e t t e l l ,
Deputy.

I n  t h e  M a t t e r

of
C a e s a r  A. Ca n n a r a , Bankrupt.

40
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First Rule to Show Cause. 
(Filed February 1, 1930.)

NEW JERSEY SUPREME COURT. 

E s s e x  C o u n t y .

10
P a u l  B e n c s k o ,

Plaintiff,

C a e s a r  A. Ca n n a r a ,
Defendant.

vs. Action at Law.
Rule to Show 

Cause.

20 Upon reading and tiling the duly verified peti-
tion of Caesar A. Cannara; it is on this 1st day 
of February, 1930, on motion of Furst & Furst, 
attorneys for said petitioner.

O r d e r e d  : That the plaintiff, Paul Bencsko, and 
Harry L. Huelsenbeck, the Sheriff of Essex 
County, show cause before this Honorable Court, 
at the Hall of Records, High Street and 13th Ave-
nue, Newark, N. J., on the 8th day of March, 1930, 
at ten o ’clock in the forenoon, or as soon there-
after as counsel can be heard, why an order should 
not be made (1st) to set aside the execution is-
sued herein and the levy made thereunder; (2nd) 
to enjoin the said Sheriff of Essex County from 
conducting a sale of the defendant’s assets; (3rd) 
for a perpetual stay of the enforcement of the 
judgment recovered herein; (4th) for a cancella-
tion of the judgment recovered herein; and (5th) 
for such other and further relief as may be just 
and proper; and it is further

40



First Rule to Show Cause.

O r d e r e d  : That in the meantime the said plain-
tiff, Paul Bencsko, his attorneys, agents and ser-
vants; and Harry L. Huelsenbeck, the Sheriff of 
Essex County, be and they are hereby jointly and 
severally restrained and enjoined from conduct-
ing a sale of the property of the defendant herein, 
until the further order of this Court.

W m . S. G t j m m e r e ,
Chief Justice of Supreme Court.
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Rule Discharging First Rule to Show Cause. 
(Filed March 31, 1930.)

NEW JERSEY SUPREME COURT,

2q  Upon reading the verified petition of the de-
fendant in the above-entitled cause, and the affi-
davits thereto annexed, and on hearing John W. 
Palmer, attorney for the plaintiff, and George 
Furst, of Furst & Furst, attorneys for the de-
fendant on Saturday, the 29th day of March, 
A. D. 1930.

It is, on this 31st day of March, 1930, on mo-
tion of John W. Palmer, attorney of plaintiff, 
O r d e r e d  that the rule to show cause entered here-
in on the 1st day of March, 1930, be and the same 

30 is hereby discharged; and

I t  i s  f u r t h e r  o r d e r e d , that the plaintiff herein 
be allowed the taxed costs of this motion.

Let this rule be entered in the minutes.

E s s e x  C o u n t y .

10

Ca e s a r  A. Ca n n a r a ,
Defendant.

P a u l  B e n c s k o ,

vs.

Plaintiff, Action at Law.
On Rule to Show 

Cause.
Order Discharg-
ing Rule to Show 

Cause.

W m . S. G u m m e r e ,
Chief Justice of New Jersey 

Supreme Court.
On motion of

40 J o h n  W. P a l m e r ,
Attorney of Plaintiff.



Arthur W. Croaa, Law Printer, 55-57 Lafayette Street, Newark, K. J.

New Jersey Court of Errors and Appeals
\ Action

Pa u l  Benscko , I Law.
Plaintiff-Appellee, /

(  On Appeal vs, \ ,
/  from

Cae sar  A. Ca n n a r a , l New Jersey
Defendant-Appellant. I  Supreme

1 Court.

BRIEF OF PLAINTIFF-APPELLEE.

The points involved herein have already been 
passed upon by the Chief Justice, and a previous 
Rule to Show Cause granted by him to the de-
fendant on March 1, 1930, was discharged after 
argument and hearing before him on March 29, 
1930. At that time the defendant was repre-
sented by Messrs. Furst & Furst, of Newark, and 
since then the defendant has retained his present 
counsel who, on the 15th of April, 1930, peti-
tioned the Chief Justice to grant a re-hearing, 
which he refused to do, but stated that in view 
of the public interest which had apparently been 
created by the situation involved herein he would 
give the defendant a Rule to Show Cause re-
turnable before the Supreme Court en banc, which 
rule came on for argument at the May, 1930, term 
and was, after hearing discharged, and it is from 
that ruling by the Supreme Court that the de-
fendant now appeals.

In his petition of April 12, 1930, the defendant 
alleges that the previous petition dated February 
28,1930, asked for similar relief to that for which 
he was asking on April 12th, but alleged that the 
previous petition did not set forth all the facts 
contained in the latter petition, but a reading of
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the two will show that every substantial point 
involved was contained in his previous petition, 
and certainly every fact alleged in the later peti-
tion was argued before and considered by the 
Chief Justice on March 29, 1930, when the former 
rule was discharged, so that it can be considered 
as a fact that this same question has already 
twice been decided by our own courts.

Statement of Facts.

On August 26, 1922, this defendant, while op-
erating an automobile on the wrong side of one 
of the main highways in the town of Roseland, in 
the county of Essex, ran down the plaintiff, who 
was then on a bicycle on his right hand side of 
the road, and injured him so severely that five 
operations were necessary, and although this ac-
cident occurred more than seven years ago, the 
plaintiff still has to undergo from time to time 
treatment at a hospital. Suit was started in the 
Supreme Court on November 20, 1923. The case 
was tried on January 26th and 27th, 1925, and a 
verdict rendered for the plaintiff for $10,000. 
Within seventy-two hours thereafter the defend-
ant filed a voluntary petition in bankruptcy, 
namely, on January 30, 1925, and was adjudicated 
a bankrupt as of that date, as appears by a cer-
tificate contained in the State of the Case, and 
which certificate expressly provided that it op-
erated only as a discharge from all debts and 
claims “ which are made provable by said acts 
against his estate, and which existed on the 30th 
day of January, A. D. 1925, on which date the 
petition for adjudication was filed by him; ex-
cepting such debts as are by law excepted from 
the operation of a discharge in bankruptcy. 
Judgment was entered on the foregoing verdict 
of January 27th on February 9, 1925, that is, ten



days after the defendant had petitioned himself 
into bankruptcy, and likewise ten days after he 
had been adjudicated a bankrupt. It is to be 
remembered that there was no judgment in exist-
ence at the time he petitioned himself into bank-
ruptcy, and this has twice been determined to be 
a fact by our courts and was the very basis of 
the former rulings holding that that bankruptcy 
discharge did not in any way affect this plain-
tiff’s judgment—a judgment which was never 
even in existence at the time this defendant vol-
untarily went into bankruptcy.

It will therefore be seen that the trial in the 
Supreme Court was the trial of a tort action 
for personal injuries, and that it had not been 
reduced to judgment at the time the defendant 
petitioned himself into bankruptcy, and that there 
was nothing more in existence on January 30, 
1925, than the plaintiff’s claim against the de-
fendant arising out of this tort, on which there 
was a verdict, but which had never been reduced 
to judgment.

Just such a situation as the one here presented 
has frequently arisen in the past, namely, where 
a defendant petitions himself into bankruptcy in 
a tort action without waiting for a judgment to 
be entered against him and when the only thing 
which is outstanding is a verdict, and eight times 
in this country the question has been squarely 
presented to eight different courts, and it has 
in every instance been held that the bankrupt’s 
discharge which he subsequently obtained in no 
way affected the judgment which was later on 
entered on the verdict which was in existence 
when the bankrupt petitioned himself into bank-
ruptcy—in other words, his discharge in bank-
ruptcy did not operate, could not operate, and 
was never intended to operate against a judg-
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ment which was acquired after his petition in 
bankruptcy had been filed, for it should he borne 
in mind that when the discharge is granted it 
always relates back to the time of the filing of 
the petition, just as the discharge in this case 
dates back to such provable debts and claims 
as existed against this defendant on January 30, 
1925, although the discharge itself was not 
granted until September 8, 1925.

The Bankruptcy Act.

Section 63a of the above act, to be found in
U. S. C. A., Section 103a, sets out those debts 
and obligations which that act has power to dis-
charge, and from a reading of that section it 
will be seen that the act has no operation what-
soever on the Benscko judgment, for that section 
reads:

“ Debts of the bankrupt may be proved and 
allowed against his estate which are (1) a 
fixed liability, as evidenced by a judgment or 
an instrument in writing, absolutely owing 
at the time of the filing of the petition 
against him, whether then payable or not, 
with any interest thereon which would have 
been recoverable at that date or with a re-
bate of interest upon such as were not then 
payable and did not bear interest; (2) due 
as costs taxable against an involuntary bank-
rupt who was at the time of the filing of 
the petition against the plaintiff in a cause 
of action which would pass to the trustee 
and which the trustee declines to prosecute 
after notice; (3) founded upon a claim for 
taxable costs incurred in good faith by a 
creditor before the filing of a petition in 
an action to recover a provable debt; (4) 
founded upon an open account or upon a 
contract express or implied; (5) founded 
upon provable debts reduced to judgments 
after the filing of the petition and before
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the consideration of the bankrupt’s applica-
tion for a discharge, less costs incurred and 
interest accrued after the filing of the peti-
tion and up to the time of the entry of such 
judgments.”

In explanation of the fifth class of cases re-
ferred to in the above section, I would say that 
this does not at all enlarge the class of debts 
which are to be allowed to share in the dividends, 
because it expressly provides that it relates to 
claims founded upon provable debts and the mere 
obtaining of a judgment on which would in no-
wise better the creditors position nor make them 
any more entitled to share in the dividends. 
There are some people, however, who have prov-
able debts against a person who files a petition 
in bankruptcy who for their own convenience or 
satisfaction prefer to reduce those debts to actual 
judgments. Sub-division 5 of the above section 
simply provides that they can follow that course 
if they so desire, but it is stipulated that they 
shall receive no costs or interest which would 
accrue on that judgment after filing of the peti-
tion and up to the time of the entry of such 
judgment. In other words, the act itself specifies 
what are provable debts, and if a debt is provable 
in the first instance against the bankrupt the 
creditor in no way betters his position by insist-
ing on reducing his claim to a judgment, and if 
he insists on doing so Sub-division 5 warns him 
that the costs which he incurs in following that 
course will not be chargeable against the estate 
of the bankrupt, nor shall any interest run on 
that judgment. See Remington on Bankruptcy, 
3d Edition, Section 3523.

For the convenience of the court I quote below 
from the 3d edition of Remington on Bankruptcy, 
giving the section numbers and dealing with those
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debts which are dischargeable and those claims
which are not:
Section 757—“ Debt” —By debt is meant any 

debt, demand or claim provable in 
bankruptcy.

Section 759—1 ‘ Provable ’ ’ Debt: A  provable debt 
means an obligation susceptible of 
being presented in such form as to 
come within some one or more of 
the classes of debts designated in 
Section 63 (a) as “ provable”
debts, whether actually so pre-
sented or not.

Section 760—Whether “ Provable”  or not de-
pends on Status at Date of Filing 
Bankruptcy Petition—The question 
whether or not a debt is provable 
turns upon its status at the time of 
the filing of the petition. Williams 
& Co. v. U. S. Fidelity Co., 28 
A. B. R. 802, 11 Ga. App. 635, 75 
S. E. 1067.

Section 766—Claims “ Ex Delicto”  for money 
Not Provable unless in Judgment— 
Claims ex delicto, even though for 
money, cannot be proved as such. 
Thus, an unliquidated claim for 
damages for personal injury is not 
a provable claim, and is not suscep-
tible of being made into a provable 
claim—Thus, it does not include 
damages for injuries to the person, 
not yet reduced to judgment. But 
if claim is reduced to judgment 
before the filing of the Bankruptcy 
Petition, it may be proved as a 
judgment, though not if reduced to



judgment until after the filing of 
the petition, even though before 
adjudication.

The two recognized authorities on bankruptcy 
in this country appear to be Remington and 
Collier. In Section 3529 of Remington, 3d Edi-
tion, it is stated:

“ But a mere liability not yet reduced to 
judgment arising from having committed 
a personal injury, is not provable, nor can 
it be presented in form ex contractu, and 
consequently it is not dischargeable, even 
though a verdict has been rendered thereon 
before the bankruptcy.”

Section 766 of the same work says:
“ Thus, an unliquidated claim for damages 

for personal injuries is not a provable claim, 
and is not susceptible of being made into a 
provable claim. But if reduced to judgment 
before the filing of the bankruptcy petition 
it may be proved as a judgment.”

The same author, in Section 826 of his work, 
says :

Judgments for personal injuries and 
other similar torts not capable of being pre-
sented in form ex contractu are provable, 
although the unliquidated claims for the torts 
themselves would not be provable; but are 
not provable where not rendered before the 
filing of the bankruptcy petition, even though 
verdict has been rendered.”

Collier on Bankruptcy, p. 1387, says :
judgments actually entered at the 

date of bankruptcy are provable debts. A 
judgment is primarily absolutely owing when 
rendered and entered. The rendering of a 
verdict is not, it seems, a judgment entitling 
such verdict to proof. For instance, a ver-
dict against a bankrupt for damages for 
personal injuries, where no judgment had 
been entered thereon prior to the bankruptcy
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proceedings, is not a fixed liability evidenced 
by a judgment within this clause, and is not 
a provable debt.”

The Law as to a Mere Verdict.

“ Verdict”  and “ judgment”  are certainly not 
synonymous in this State, and there can be no 
justification for the claim advanced here and 
elsewhere by this defendant that inasmuch as a 
verdict had been rendered against him it had the 
same legal effect as a judgment, and immediately 
brought into being a fixed liability, or created 
a provable debt. Both “ verdict”  and “ judg-
ment”  have been defined by our courts, and it 
is most clear that there is a sharp distinction 
between the two.

Speaking of a verdict, the Court of Errors and 
Appeals said:

“ A verdict is the definitive answer given 
by the jury to the court concerning the mat-
ters of fact committed to the jury for their 
deliberation and determination.”

State v. Williams, 89 N. J. L. 234; 98 Atl. 
416.

As to a “ judgment,”  in Stewart v. Stewart, 
93 N. J. Eq. 1, 114 Atl. 851, the Chancellor said:

“ Conviction means the confession of the 
accused in open court or the verdict returned 
by the jury, which ascertains and publishes 
the fact of guilt. The judgment or sentence 
denotes the action of the court in which 
the plea is made or verdict rendered, de-
claring the consequences to the convict of 
the fact ascertained,”  citing

State v. Hanson, 66 N. J. L. 607; 50 Atl. 468, 
decided by the Court of Errors and Appeals, in 
which it is stated:

“ The distinction between ‘ conviction’ and 
‘ judgment’ has been very generally ob-
served.”
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See also Morgan v. Bowman, 103 N. J. L, 542, 
137 Atl. 655.

The full force of the difference between a judg-
ment and a verdict becomes apparent from a 
reading of the definitions and history of each 
under their respective headings in 15 R. C. L. 
569 and 27 R. C. L. 833. From such reading it is 
clear that it is the judgment, and not a mere 
verdict, which creates and constitutes the debt. 
It is spoken of as a debt, or an indebtedness, or 
a debt of record; it is held to be an obligation 
of the highest nature known to the law; it is 
recognized as personal property, and gives the 
holder thereof such a vested right of property 
that the legislature cannot by a retroactive law 
either destroy or diminish its value. I would 
like to direct the court’s attention, however, to 
the fact that in these present proceedings the 
defendant is urging that this judgment of the 
plaintiff, regularly and duly entered, should be 
re-opened and canceled; execution already issued 
and levy made should be vacated and set aside; 
the plaintiff perpetually restrained and enjoined 
from selling any of this defendant’s property - 
in other words to completely destroy the debt 
and security therefore which the law has already 
given to this plaintiff and to which the plaintiff 
has long since proven to the satisfaction of the 
law he was entitled.

Coming to a consideration of the cases, we find 
the following:

In re Ostrom, et at., 185 Federal Reporter 988, 
from the district court for the District of Min-
nesota, 6th Division; decided March 10, 1911:

This suit arose over a personal injury case, 
just as in the Benscko case. John Peck brought 
suit against Ostrom & Swanson to recover dam-

LibraryM e w  Jersey State
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ages for personal injuries. The table of dates in 
the matter is as follows:
June 20, 1908, verdict for Peck for $2,000.

Dec. 19, 1908. order for judgment in favor of 
the defendants notwithstanding 
the verdict.

Apr. 30, 1909, this order reversed by the Su-
preme Court and the verdict re-
instated.

May 8, 1909, leave given to defendants to 
move for new trial.

June 20, 1909, petition in b a n k r u p t c y  filed 
against the defendans.

Aug. 13, 1909, motion of defendants for new 
trial denied.

Oct. 15, 1909, judgment entered in favor of 
Peck for $2,219.

Nov. 3, 1909, defendants adjudicated b a n k -
r u p t s .

The Federal court points out that if this claim 
can be allowed at all, it must be under sub-divi-
sion 1 of section 63 of the bankrupt act, which 
is as follows:

“ A fixed liability, as evidenced by a judg-
ment or an instrument in writing, absolutely 
owing at the time of the filing of the petition 
against him, whether then payable or not.”  
Act July 1, 1898, c. 541, 30 Stat. 562 (U. S. 
Comp. St. 1901, 9. 3347).

The court further states that it is admitted 
that the claim for personal injuries as it existed 
before the verdict was not provable or allowable, 
and then takes up the contention of the bankrupt 
that when the verdict was rendered the liability 
became fixed, and that it then became provable
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and allowable, citing copiously from Black v. 
McClelland, Fed. Cas. No. 1, 462, to which I will 
presently refer, and which clearly shows that a 
verdict is not a debt provable in bankruptcy.

It was claimed by the bankrupt that under 
some Minnesota state court decisions the render-
ing of a verdict removed any uncertainty there 
might have been about the claim, and that a 
verdict under these decisions becomes property 
and passes to a personal representative the same 
as though it had been reduced to a judgment. 
As to this, the Federal court points out that even 
if it can be said that a verdict created a fixed lia-
bility, yet it is not a fixed liability evidenced by 
a judgment or instrument in writing, conditions 
which must, by the present act, be complied with 
even before a fixed liability can become a prov-
able debt. In this case it was held that the 
bankruptcy had no effect whatever on the plain-
tiff’s judgment, which was acquired after the 
filing of the petition, even though a verdict had 
been in existence at that time for a period of 
exactly one year. The fact that there was a 
verdict was immaterial; it was the lack of a 
judgment which controlled.

The case of Black v. McClelland, reported in 3 
Fed. Cases, being case No. 1462, was decided by 
the Circuit Court for the Western District of 
Pennsylvania on appeal from the District Court 
for the Western District of Pennsylvania, and 
was decided September 4, 1875. This is a case 
directly in point, and it affirms the ruling of the 
judge of the Federal District Court for the West-
ern District of Pennsylvania, who had previously 
held that the same state of facts as are involved 
in the Benscko case were not dischageable under 
the bankruptcy act, and because Black v. McClel-
land, appears to be a leading case, I would like to
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direct the attention of the court first to the 
syllabus of the case and then to the reasoning:

1. A mere verdict in an action for a personal 
tort is not a provable debt.

2. A judgment entered in an action for a per-
sonal tort after the commencement of the pro-
ceedings in bankruptcy, upon a verdict rendered 
before that time, is not a provable debt.

3. A party who holds a judgment entered in 
an action for a personal tort after the commence-
ment of the proceedings in bankruptcy need not 
apply to the district court for leave to issue an 
execution.

In this case Black had obtained a verdict 
against McClelland on January 12, 1875, for 
$3,850 in the state courts of Pennsylvania; and 
on March 20, 1875, McClelland filed his petition 
in bankruptcy and was adjudicated a bankrupt 
as of that date. On May 6, 1875, Black had 
judgment entered on his verdict.

Subsequently Black applied to the Federal 
court for the Western District of Pennsylvania 
for leave of issue process from the State court 
for the collection of his debt, claiming that as 
the verdict was for damages in tort and no 
judgment being entered upon that verdict at the 
time of the adjudication in bankruptcy it was not 
a debt provable in -bankruptcy at the time of the 
adjudication, and consequently the proceeding in 
bankruptcy was not a discharge of the debt. 
The judge of the United States District Court 
agreed in this contention and signed the order 
applied for, whereupon McClelland appealed to 
the Circuit Court for the Western District of 
Pennsylvania, and its opinion was delivered by 
McKennan, Circuit Judge. It was there held
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that the time of adjudication is fixed as the date 
with reference to which the provable character 
of the bankrupt’s liabilities are to be determined; 
those which are not at the time of adjudication 
within the category of provable debts as the act 
enumerates and describes them are not charge-
able upon the estate, and are not discharged by 
the certificate.

Judge McKennan points out that the sole ques-
tion to be determined is whether the amount of 
Black’s verdict is a provable debt against McClel-
land’s estate, and states that this particular point 
for a long time caused considerable trouble to 
the courts of England, there being opinions first 
one way and then the other, until finally in Ex 
parte Charles, 16 Ves. 256, it was directly pre-
sented for decision and Lord Eldon ordered a 
commission in bankruptcy to be superseded, 
which was issued upon a creditor’s petition 
whose debt consisted of a verdict for damages 
in an action for breach of promise of marriage, 
which verdict was rendered before the act of 
bankruptcy, and upon which judgment was en-
tered thereafter but before the allowance of the 
commission. At the same time he directed a 
case to be stated for the opinion of the judges 
of the -King’s Bench, who after full argument and 
deliberate consideration of the question, with all 
the cases bearing upon it, unanimously certified 
their opinion that the debt was not sufficient in 
law to support the commission. Ex parte 
Charles, 14 East 197. Since then the law has 
been settled accordingly in England.

The Court then points out:
“ Now, a claim which has not obtained the 

condition of a fixed liability cannot be char-
acterized as a debt due and payable, either
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presently or at a future day, and such is 
the immature character of a mere verdict 
before judgment. It is subject to the control 
and discretion of the Court, and may be 
superseded altogether by arresting judgment 
upon it, or by the allowance of a new trial. 
No action could be maintained upon it; it 
does not bear interest, and no determinate 
character is impressed upon it until the 
Court has pronounced its judgment that the 
plaintiff do recover from the defendant the 
amount of it. The judgment establishes the 
indebtedness and impresses the obligation of 
payment, and so may be said to create the 
debt. Not until it has passed is there a debt 
due and payable. The respondent’s debt was 
not, therefore, in the category of debts prov-
able against the bankrupt’s estate at the time 
of the adjudication, so it was not necessary 
for him to apply to the bankruptcy court for 
leave to take judgment on the verdict, or to 
issue execution thereon.”

I would ask the court to observe the similarity 
of the above language and reasoning with that 
used by Parker, J in Morgan v. Bowman, supra, 
where he was speaking of the effect of a bare 
verdict.

This same matter has also been before the 
State courts of Massachusetts in a case in which 
Cray, %C. J., wrote the opinion, and where the 
facts are identical to those in the Benscko case, 
and he also held that if at the time of the petition 
in bankruptcy there was nothing more in exist-
ence than a mere verdict, on which verdict a 
judgment was entered after the filing of the peti-
tion, that the bankrupt’s discharge in no way 
operated on that judgment, and that as to that 
judgment there never was a discharge. I refer 
to:
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Zimmer v. Sckleehauf, 115 Mass. 52, where the 
plaintiff had a verdict against the defendant for 
slander and malicious prosecution. After verdict 
and before judgment the defendant filed a peti-
tion in the United States District Court for 
the District of Massachusetts for proceedings in 
bankruptcy upon his estate, and was subsequently 
adjudicated a bankrupt under the laws of the 
United States. The plaintiff moved for judg-
ment in the State court, and at the same time 
the defendant moved for a continuance to await 
the proceedings in the bankrupt court. For the 
defendant it was frankly admitted that the claim 
was not a “ debt”  until judgment, but it was 
contended that it was a “ liability”  within the 
meaning of the fourth clause of Section 19 of the 
Bankrupt Act. The opinion of the court was 
written by Gray, C. J., who held:

“ The bankrupt act of 1867, c 176, Sec. 
19, declares that no debts other than those 
therein specified shall be proved against the 
bankrupt’s estate. The plaintiff’s claim does 
not come within either of the specified 
classes. It is conceded that it was not ‘ a 
debt existing at the time of the adjudication 
of bankrupt,’ because a claim for damages 
in an action of tort does not become a debt 
by verdict before judgment. It was not a 
demand for or on account of goods taken 
or withheld, nor a liability upon any contract. 
The only ‘ contingent debts and contingent 
liabilities’ allowed to be proved are those 
‘ contracted by the bankrupt.’ The plain-
tiff’s cause of action did not arise out of 
any contract, or any injury to property, but 
out of a personal tort. It was therefore not 
provable under the bankrupt act, and the 
provision of Section 21 for a stay of proceed-
ings has no application. Exceptions over-
ruled. ’ ’

In re Boston & Fairhaven Iron Works, Bank-
rupts, 23 Fed. Rep. 880, decided by the Circuit
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Court for the District of Massachusetts, April 
30, 1885, it was also held:

“ A claim for damages for a tort is not a 
claim provable in bankruptcy, unless liqui-
dated or reduced to judgment prior to the 
date of proceedings in bankruptcy.”

Citing In re Schuchardt, 15 N. B. R. 161;
Black v. McClelland, 12 N. B. R. 481;
In re Hennocksburgh, 7 N. B. R. 37.

When this matter came on before Gummere, 
C. J., on March 29, 1930, every argument which 
could be advanced on behalf of the defendant, 
which certainly covered all the facts stated and 
set out in his later petition to the Supreme Court 
in banc, was advanced at that time. Unfortu-
nately no stenographer was present and a record 
is therefore not available of what the Chief Jus-
tice said, but his ruling was in accordance with 
the rulings in the six preceding cases, namely, 
that at the time this defendant filed his petition 
in bankruptcy there was no debt in existence 
which he owed to this plaintiff, and consequently 
if there was no debt in existence there was no 
debt which could be discharged as of January 
30, 1925. He also held that a mere verdict 
created neither a debt nor a fixed liability which 
was absolutely owing at the time of the filing 
of the petition, and that under the plain terms 
of the bankruptcy act neither a debt nor a fixed 
liability came into being until judgment was en-
tered on February 9th, 1925, which was ten days 
after Mr. Cannara’s petition in bankruptcy.

When the matter came on before Black and 
Case, J J., 8 N. J. Misc. Rep. 431, 150 Atl. 232, 
it was held the crux of the case was whether 
a “ verdict”  and “ judgment”  are synonymous 
terms within the meaning of Section 63 of the 
Bankruptcy Act of 1898 (11 U. S. C. A. Sect.
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103). The court pointed out that the judgment 
was not entered until February 9, 1925, and that 
on January 30, 1925, Mr. Cannara was adjudged 
a bankrupt on his own petition, and that the 
Bankruptcy Act only purports to discharge debts 
which may be proved, meaning by that “ a fixed 
liability, as evidenced by a judgment or an 
instrument in writing, absolutely owing at the 
time of the filing of the petition against him, 
whether then payable or not.”  It is was further- 
stated :

“ We are led to the conclusion that the 
petitioner, the defendant, was not discharged 
from the debt in question, on the ground that 
it was not made provable under the statute. 
The result is, the rule to show cause hereto-
fore allowed by the Chief Justice on April 
15, 1930, is discharged with costs.”

There is no element of waiver or estoppel in 
this case.

I would direct the attention of the court to the 
fact that when Mr. Cannara filed his petition in 
bankruptcy on January 30, 1925, he presented to 
the court a schedule of his assets and liabilities, 
in which he listed the plaintiff as a judgment 
creditor for $10,000, stating “ Judgment obtained 
in New Jersey Supreme Court in proceedings in-
stituted Paul Benscko v. Caesar A. Cannara,”  
and I think it should be remembered that Mr. 
Cannara was the moving party in these bank-
ruptcy proceedings, and the burden was on him, 
if he desired a discharge, to bring himself within 
the provisions of the bankruptcy act. He did not 
do this, however, because he refused to wait until 
any provable debt or fixed liability was in exist-
ence, but immediately petitioned himself into 
bankruptcy, and terms himself and terms the 
plaintiff what neither one of them really were—
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i. e. judgment debtor and judgment creditor. Of 
course, the fact that Mr. Cannara on January 30, 
1925, claimed that this plaintiff was a judgment 
creditor of his in no way makes the plaintiff a 
judgment creditor if, as a matter of fact, as is 
undisputed, no judgment was in existence at that 
time, or until ten days thereafter, but for some 
reason the defendant takes the view-point that 
because he misrepresented the facts in the bank-
ruptcy court and the plaintiff’s claim was there-
after erroneously allowed by the referee in 
bankruptcy that the plaintiff should be estopped 
from denying that he was a judgment creditor, 
although the record is most clear that the plain-
tiff was no such thing, and in fact the defend-
ant’s various petitions admit that the plaintiff 
was no judgment creditor at the time the adjudi-
cation in bankruptcy was had.

Sometime early in March of 1925, the plaintiff 
received a notice that the defendant had filed a 
petition in bankruptcy and listing the plaintiff as 
a judgment creditor, and stating that if the plain-
tiff desired to present his claim he was to do so 
in the regular way, and as his attorney the writer 
filled out the proof of claim referred to in para-
graph (b) of the petition herein dated April 12, 
1930, but I  would direct the court’s attention to 
the fact that it is clearly stated in that proof of 
claim that it is based on a verdict for $10,000, 
and contains the phrase “ except that no judg-
ment has ever been recovered thereon.”

I would take this occasion to state to the court 
that I did not know, when this proof of claim was 
filed, whether the plaintiff was or was not a judg-
ment creditor of the defendant. The defendant 
had sworn that the plaintiff was, and if the de-
fendant had followed the necessary steps the 
plaintiff very well could have been a judgment



19

creditor as of January 30, 1925, because it was 
open to this defendant at any time before he filed 
his petition in bankruptcy to have prepared a 
Postea and had it signed by the trial court and 
had the judgment entered before January 30th 
if he had so desired, and inasmuch as he listed 
himself as a judgment debtor of the plaintiff I 
was under the impression that the defendant had 
done what he had to do before he could discharge 
this debt or before he had a right to list the 
plaintiff as a judgment creditor. The fact of the 
matter, however, is that if at the time the peti-
tion in bankruptcy was filed this plaintiff was not 
a judgment creditor of the defendant the latter’s 
terming the plaintiff a judgment creditor did not 
make the plaintiff one, nor did that misrepresen-
tation, whereby it was later allowed by the Ref-
eree, make the claim a fixed liability; nor did the 
plaintiff’s filing of a proof of claim under the 
misapprehension that this verdict had been re-
duced to a judgment, as the defendant swore had 
been done, change the legal situation one iota, 
because if this was never a fixed liability at the 
time the petition in bankruptcy was filed it could 
not become a fixed liability as the result of any-
thing which the defendant or the plaintiff or the 
Referee might thereafter have done.

In the defendant’s petition to the Supreme 
Court in banc he advanced a claim which is cer-
tainly novel, because in paragraph 10 thereof he 
alleges that due and proper practice on the part 
of the plaintiff required that there be a prompt 
entry of the judgment on the verdict which was 
secured on January 27th; in other words, the 
plaintiff is now being blamed because the defend-
ant feels for some reason that there was a duty 
on this plaintiff sometime between January 27th, 
when the verdict was rendered, and January
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himself into bankruptcy, to immediately have 
judgment entered on this verdict. Just what 
justification there is for asserting this I do not 
know. Supreme Court rules of 1913, Rule 117, 
would indicate that a Postea must be filed within 
ten days after the first day of the term next 
after the trial, under penalty that the failure 
so to do shall at the option of the opposite party 
be considered a waiver of the verdict or finding. 
That rule would certainly indicate that the plain-
tiff in this case (which was tried at the December 
term) had any time before the tenth of April 
to enter his Postea, if it was the plaintiff who 
happened to enter it, and neither the practice 
Act nor rules of court contain any provision what-
soever to the effect that a person must immedi-
ately enter a judgment on a verdict.

Supreme Court rules of 1913, Rule 116, pro-
vides :

“ In actions in the Supreme Court, the 
Postea may be filed immediately after re- 
licta given or verdict obtained, and judg-
ment shall be entered forthwith.”

This rule indicates that it was always open to 
the defendant at any time after the verdict was 
rendered to prepare a Postea, present it to the 
trial judge for his signature, file it with the clerk 
of the Supreme Court and have judgment entered 
forthwith, but the defendant saw fit not to do 
this and so great was his haste to defeat any 
claim of the plaintiff that he petitioned himself 
into bankruptcy within three days of the render-
ing of the verdict and without waiting until the 
plaintiff had entered judgment, which was en-
tered on February 9th, and which was certainly 
within a most reasonable time after the render-
ing of the verdict. If the defendant, for reasons
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of his own, preferred to petition himself into 
bankruptcy before this judgment was entered by 
the plaintiff, it was always open to the defendant, 
under Rule 116, to prepare the Postea himself 
and file it, whereupon judgment would be entered 
forthwith.

Either party can present the Postea and file it, 
and as the Chief Justice pointed out during the 
argument on March 29, 1930, a verdict is by no 
means a judgment, and he stated that no appeals 
will lie from a verdict, and that wherever an 
appeal was desired it was incumbent on the 
person desiring to appeal to see that there was a 
judgment on which to predicate it, and it very 
frequently happens, and is a well known course 
of practice in the profession, that where an un-
successful litigant wishes to appeal, and the 
prevailing party has not entered a judgment, that 
the one desiring to prosecute the appeal will 
present to the trial court the necessary papers 
and file them and have the verdict reduced to a 
judgment so that the appeal will lie. See Gott-
fried v. Gottfried, 8 A. R. 208, 148 Atl. 719. If 
Mr. Cannara was not willing to wait until in the 
due course of affairs the plaintiff had time to 
prepare the Postea and present it to the trial 
court and send it to the clerk of the Supreme 
Court (all of which was done within a very short 
time), and Mr. Cannara wished to go into bank-
ruptcy hurriedly and before the plaintiff took 
these steps, it was always open to Mr. Cannara 
to have reduced this verdict to judgment himself. 
Mr. Mason apparently thought that Cannara had 
done this and I was of the impression that Mr. 
Cannara had done it, because in his bankruptcy 
petition of January 30th he swore that he owed 
this plaintiff $10,000 on a judgment obtained in 
the Supreme Court.
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I therefore feel that there is no element of 
waiver or estoppel whatsoever under the above 
state of facts, and claim that if there was no 
fixed liability or a judgment in existence on Jan-
uary 30th that there was no provable debt which 
could be allowed, and that if Mr. Mason did allow 
the plaintiff’s claim he allowed it under a mis-
apprehension based on the defendant’s own mis-
representation, and furthermore that any such 
allowance is a nullity if as a matter of fact there 
was no provable debt in existence on January 
30th.

However, there is no element of waiver or 
estoppel in matters of this kind. This is clearly 
shown on those claims which are capable of being 
considered as founded on contract as well as 
in tort. Th| defendant will petition himself in 
bankruptcy atid the creditor will come in and 
prove his claim ex contractu; it will be allowed, 
and he will receive a dividend. Later the bank-
rupt receives a discharge and this creditor sues 
in the State courts on that claim ex delicto and 
obtains a judgment for the full amount. Credit 
is given on that ex delicto judgment for the 
amount of money which was received by way 
of a dividend in the bankruptcy proceedings, and 
the bankrupt is liable for the difference, and 
although he will claim that his discharge in 
bankruptcy discharged his liability and that the 
plaintiff by participating in the bankruptcy pro-
ceedings and proving the claim and actually re-
ceiving a dividend waived all of his rights to 
subsequently allege that the debt was not dis-
chargeable, he has been uniformly met with the 
declaration that such a course does not constitute 
a bar or a waiver, and that if the claim was not 
dischargeable in the first instance it never became 
dischargeable by the plaintiff’s filing a proof of
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claim, participating in the proceedings, receiving 
dividends, and the claim subsequently being al-
lowed by the Referee.

In this connection I would refer the court to 
Section 3543 of Remington on Bankruptcy:

“ Proving the claim in bankruptcy as a 
debt for sharing in the dividends is not a 
waiver of the creditor’s right to argue that 
the debt is not dischargeable;”  and cases 
therein cited. See also Section 771 of the 
same work:

“ We are quite clear that the petitioners 
may proceed with their suit in the State 
Court for tort notwithstanding that they 
first proved their claims in bankruptcy on 
contract. ’ ’

In re Menzin, 38 A. B. R. 435, 238 Fed. 
773, (C. C. A. N. Y.).

Waiver or estoppel is no element in this case. 
I have previously referred the court to every 
reported case that I have been able to find in 
this country dealing with the only point which 
is involved in the case now under review, and 
in every one of those cases the defendant had 
received a discharge in bankruptcy. Like the 
defendant in this case, those defendants produced 
a discharge in bankruptcy and claimed that the 
plaintiff was therefore estopped to deny that 
the debt was discharged, but a reading of those 
decisions shows very clearly that because a man 
has obtained a discharge in bankruptcy it by no 
means follows that that paper grants him im-
munity from any and all claims, because the 
fact of the matter is that it does not, and the 
very certificate on which he relies to secure this 
immunity is careful to state that it operated as 
a discharge from those debts and claims only 

which are made provable by said acts against 
his estate, and which existed on the 30th day of
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January, A. D. 1925, on which date the petition 
for adjudication was tiled by him; excepting such 
debts as are by law excepted from the operation 
of a discharge in bankruptcy.”  The very basis 
of all of the foregoing opinions was that there 
was no provable debt in existence which could 
be discharged. Mr. Cannara’s contention is that 
he not only was discharged, but that no court 
has a right to determine whether or not that 
discharge operated on the plaintiff’s judgment, 
and that regardless of the circumstances under 
which he misrepresented his status, and regard-
less of the fact that throughout all of these 
proceedings he has been compelled to admit that 
there was no judgment in existence when he went 
into bankruptcy, that one is “ estopped”  from 
passing on the question as to whether or not he 
can obtain a discharge in bankruptcy on January 
30th, 1925, and have that discharge apply to 
judgments which are not even in existence at the 
time, and this in the face of Section 63a of the 
Bankruptcy Act, which expressly states that 
those debts only are discharged which are “ a 
fixed liability, as evidenced by a judgment or an 
instrument in writing, absolutely owing at the 
time of the filing of the petition against him.”

Conclusion.

In view of the seven decisions heretofore re-
ferred to, where this identical situation came 
before the courts, and which were always decided 
against the contention of the defendant herein; 
in view of there being no element of waiver or 
estoppel present in this case, as indicated by 
the foregoing citations; because it was always 
open to the defendant either to have waited 
until the plaintiff entered judgment, or for the
defendant to have entered it himself if he pre- 

0
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ferred not to wait; and because this defendant 
is not discharged of this judgment due to his 
own omissions and misrepresentations, it is re-
spectfully submitted that the rule be discharged.

To re-open and cancel the plaintiff’s judgment 
of record, or to enter a judgment nunc pro tunc 
as of January 27, 1925, in order to relieve this 
defendant would be, I do most respectfully sub-
mit, a grave injustice to this plaintiff, who by 
no stretch of the imagination has at any time 
or in any way induced this defendant to follow 
the course which he did, but who deliberately 
followed it with but one idea in mind, which 
was to deprive the plaintiff of any rights which 
had accrued to him by reason of his Supreme 
Court action in 1925. All of this was requested 
of the Chief Justice on March 29, 1930, and again 
on March 31st, 1930, when Mr. Furst appeared 
with the writer before the Chief Justice at the 
time the order discharging the previous rule to 
show cause was signed, at which time the Chief 
Justice stated that while it might be a thing 
much to be desired by this defendant he could 
see no reason, nor could any be advanced, to 
prompt him to cancel of record a judgment which 
was duly and regularly obtained and entered, 
and substitute in its place an entirely different 
one for the sole convenience of Mr. Cannara, in 
whose power it always lay from the very begin-
ning to have had a judgment entered before he 
went into bankruptcy.

As to that prayer of the defendant that an 
order be made entering this plaintiff’s judgment, 
which was regularly obtained on February 9, 
1925, nunc pro tunc as of January 27, 1925, so 
that it should be embraced within the scope of 
the discharge in bankruptcy which the defendant 
has received, I would refer the court to an
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opinion by the Chief Justice in the case of Davis 
White Markets, Inc. v. Lefas, et at., 96 Eq. 605, 
126 Atl. 430, decided by the Court of Errors and 
Appeals, in which it was said:

“ But no court has power to make an order 
nunc pro tunc, the purpose of which is to 
give effect to its mandate as of a time an-
terior to that when it was in reality made.”

The point involved in that case was whether or 
not it was within the power of the Court of Chan-
cery to make a nunc pro tunc order the effect of 
which, if valid, was to destroy the then existing 
status of the parties. It was unanimously de-
cided that the Court of Chancery had no such 
power, and the opinion itself expressly states 
that there is no court which has such power.

It is all very clear as to what happened in 
the present case. What Mr. Cannara had in 
mind when he went into bankruptcy is most ap-
parent. A  citizen of this State had obtained a 
verdict against him for $10,000.00, and Mr. Can-
nara was determined that the man he injured 
would never be paid by him. He thereupon went 
into another tribunal, misrepresented the facts 
in the case and stated that a judgment had been 
entered against him for $10,000.00, whereas this 
was not the fact and he knew it. Listing his 
assets at that time as an interest in a sixteen- 
dollar radio set, he is found within a few years 
thereafter to either be holding or to have held 
from the time he received his discharge real 
estate it is safe to say any one would be glad 
to buy for two hundred thousand dollars, and 
against which this plaintiff has issued execution. 
Mr. Cannara sought a statutory remedy, and one 
which is in derogation of the common law, and 
it was incumbent upon him to bring himself 
within its terms if he desired the only protection
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which that statute could give. He not only failed 
to take those steps, but so great was his haste 
that he misrepresented his status and is now the 
holder of a paper which may be perfectly good 
so far as it concerns judgments which were en-
tered against him prior to January 30th, 1925, 
but which certainly can have no application 
whatsoever to a judgment which not only was 
not entered before that time, but which was not 
even in existence. His claim differs in abso-
lutely no respect from that of the defendants in 
the cases heretofore cited, and the eight times 
that this matter has come before various courts 
it has eight times been decided in favor of the 
contention of the plaintiff herein. Neither at 
the argument before the Chief Justice, nor at 
the argument before the Supreme Court in banc 
did the defendant make a single reference to any 
of those cases, but adopted the policy of com-
pletely ignoring them, although they are the en-
tire law as reported in this country on this iden-
tical point.

In his brief before the Supreme Court the de-
fendant referred to the case of Linn & Decker v. 
Hamilton <& Wood, 34 N. J. L. 305, as an author-
ity for raising the questions which it raised 
before the Supreme Court on the matter of 
procedure. No question is being raised over the 
procedure which the defendant is adopting, but 
I would direct the attention of the court to a 
very significant phrase in that opinion. That 
case dealt with property of a bankrupt taken 
under process issued on a judgment upon which 
the discharge operated, and Justice Depue said 
that the remedy would be in the court out of 
which the execution issued, and he went on to 
state that if the goods of a certified bankrupt, 
acquired after his bankruptcy, are seized under a



28

ft. fa. issued upon a judgment in respect of a 
debt due before the bankruptcy, that the court 
would, on motion, set aside the execution. The 
significant phrase is “ issued upon a judgment in 
respect of a debt due before the bankruptcy.”  
This indicates most clearly that before any such 
relief will be granted by a court it must be shown 
that the goods were seized under a ft. fa. which 
was issued on a judgment in respect of a debt 
due before the bankruptcy, and these three things 
Mr. Cannara cannot show, because admittedly 
they did not exist when he went into bankruptcy.

In his brief before the Supreme Court the de-
fendant, referring to the Bankruptcy Act, stated 
that its object was “ to relieve debtors who have 
complied with its provisions from further lia-
bility with respect to what the act defined as 
‘ provable debts.’ ”  That definition is undoubt-
edly correct, but it has no application to this 
defendant, for the reason that at the time he 
went into bankruptcy he was not a “ debtor”  nor 
had he “ complied with its provisions.”

The defendant also made the following admis-
sion in his brief before the Supreme Court, refer-
ring then to what was and what was not a prov-
able debt under that act:

“ It must be conceded that the adjudica-
tions passing upon the foregoing section of 
the Act establish that the ordinary unliqui-
dated tort claim does not come within any of 
the classes of provable claims and the allow-
ance of such claims is not permitted,”  and 
cites Clarke v. Rogers, 228 U. S. 534; In re 
New York Tunnell Co. (C. C. A. N. Y.), 159 
Fed. 668.

This admission covers the only point involved 
in this whole case, because if, as they say, the 
ordinary unliquidated tort claim does not come



29

within any of the classes of provable claims cov-
ered by the act, they embody in that statement 
the admission that Benscko’s claim was not a 
provable one, because as that claim stood at the 
time Mr. Cannara voluntarily went into bank-
ruptcy it was “ the ordinary unliquidated tort 
claim. ”  I say this because of what has been 
the holdings of the courts of this and of other 
states on the status of a verdict. In State v. 
Williams, supra, the Court of Errors and Appeals 
held it to be only a definitive answer given by 
the jury to the court concerning matters of fact 
committed to the jury; it has been defined as a 
thing of “ immature character,”  subject to the 
control and discretion of the court; judgment 
may be arrested upon it; a new trial might be 
granted which would completely nullify it; no 
action can be maintained upon a mere verdict; 
it never bears interest; and no appeal can lie 
from it. This being the indeterminate character 
of a verdict, it is still “ the ordinary unliquidated 
tort claim,”  and it cannot be discharged in bank-
ruptcy, and no bankruptcy court has ever pur-
ported to discharge one, nor can the defendant 
cite a single case where it has ever been done. 
Only judgments are discharged by that court, 
and times without number this defendant has ad-
mitted, and indeed it cannot be controverted, 
that there was no judgment in existence when 
he sought and obtained his discharge.

For the foregoing reasons it is respectfully 
submitted that the order of the Supreme Court 
heretofore made be affirmed.

Respectfully,

JOHN W. PALMER, 
Attorney for and of Counsel with Plaintiff.
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BRIEF FOR DEFENDANT-APPELLANT.

This matter was before the Supreme Court upon 
the return of a rule to show cause, allowed by 
Gummere, C. J., why all further proceedings 
under a judgment recovered in the Supreme Court 
in the above cause including proceedings under 
a then, and still pending writ of execution, should 
not be permanently stayed, because of the fact 
that the defendant had been duly discharged in 
bankruptcy, and that, therefore, no further per-
sonal liability existed against him on the judgment.

1. On November 23, 1923, Bencsko instituted 
proceedings in the Supreme Court against Can- 
nara, and the New Jersey Auto Co., to recover 
damages alleged to have been sustained by him 
by reason o f the negligence of the defendants in 
operating an automobile (Case, p. 2, 1. 20).

Ca e s a r  A. Ca n  n  ara , 
Defendant-Appellant.

P a u l  B e n c s k o ,
Plaintiff--Appellee,

vs.
On Appeal from 
Supreme Court.

Action at Law.

(Italics are our own unless otherwise indicated.)

Nature o f Proceedings.

State o f  Facts.
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2. On Ja nu ary 27, 1925, a verdict was ren-
dered in favor of Bencsko, and against Cannara 
for $10,000.00.' A  judgment was entered on said 
verdict on F e b ru a r y  9, 1925, for $10,000.00 dam-
ages and $62.48 costs (Case, p. 3, 1. 10).

10. On Janu ary 30, 1925, three days after the 
entry of the verdict, and nine days prior to the 
entry of the judgment, Cannara was adjudicated 
a bankrupt by the United States District Court 
for the District of New Jersey, pursuant to the 
Acts of Congress relating to bankruptcy (Case, 
p. 19, 1. 36).

4. Thereafter, the following proceedings were, 
among others, taken in connection with the ad-
ministration of said bankruptcy estate:

(a) Cannara, on January 30,1925, filed a sched-
ule of his assets and liabilities. The Bencsko lia-
bility was stated in said schedules as follows 
(Case, p. 20,1. 10):

P a u l  B e u c s k o
Roseland, N. J. $10,000.00
Represented by John W.
Palmer, Kinney Building,
Newark, N. J.
Judgment obtained in New 

Jersey Supreme Court in 
proceedings instituted 
Paul Bencsko vs. Caesar 
A. Cannara.

(b) Bencsko received notice of the bankruptcy 
proceedings, participated therein, and on March 
5, 1925, filed a proof of claim of the indebtedness 
owing to him by reason of said suit. His proof 
of claim is in the following form (Case, p. 21, 1. 
10).
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IN THE DISTRICT COURT OF THE 
UNITED STATES.

I n  t h e  M a t t e r

of
Ca e s a r  A. Ca n n a r a , Bankrupt.

In Bankruptcy.

At Newark, in district of New Jersey, on the 
fifth day of March, A. D. 1925, came P a u l  
B e n s c k o , of Roseland, in the County of Essex in 
said district of New Jersey, and made oath and 
says that Caesar A. Cannara is the person by 
whom a petition for adjudication of bankruptcy 
has been filed, was at and before the filing of said 
petition, and still is, justly and truly indebted 
to said deponent in the sum of Ten Thousand 
sixty-two Dollars and forty-eight cents ($10,- 
062.48) that the consideration of said debt is as 
follows: A verdict for $10,000.00 damages and 
$62.48 costs, recovered by the said Paul Bencsko 
against the said Caesar A. Cannara, in the Essex 
Circuit of the New Jersey Supreme Court on 
January 27th, 1925, that no part of said debt has 
been paid (except that no note has been given 
therefor, except that there are no set-offs or 
counterclaims to the same, except that no judg-
ment has ever been recovered thereon, except the 
judgment above mentioned); and that deponent 
has not, nor has any person by his order, or to his 
knowledge or belief, for his use, had or received 
any manner of security for said debt whatever.

P a u l  B e n c s k o , 
Creditor.

Subscribed and sworn to before me 
this 5th day of March, A. D. 1925.

WlLHELMINA H a GNEY,
Notary Public.

Commission Expires April 9, 1925.
(Seal)
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Attached to said proof of claim was an abstract 
of the judgment recovered in the New Jersey Su-
preme Court, signed by the Clerk of said Court, 
and indicating that judgment had been entered on 
February 9, 1925, for $10,000 and $62.48 costs.

(c) Bencsko’s claim was duly filed and allowed 
as a provable claim by the Bankruptcy Court, in 
the sum of $10,062.48 (Case, p. 22, 1. 14).

(d) Cannara thereafter applied to the Bank-
ruptcy Court for his discharge in bankruptcy and 
a discharge was granted to him on September 8, 
1925, in the following form (Case, p. 23,1. 10):

“ I n  t h e  D i s t r i c t  C o u r t  o p  t h e  
U n i t e d  S t a t e s .

For the Division District of N. J.

I n  t h e  M a t t e r  J
f  ( No.
 ̂ ( In Bankruptcy.

C a e s a r  A. Ca n n a r a , Bankrupt. 1

W h e r e a s , C a e s a r  A. C a n n a r a , of Newark, 
in said District, has been duly adjudged a 
bankrupt, under the Acts of Congress relat-
ing to bankruptcy, and appears to have con-
formed to all the requirements of law in that 
behalf,

It is, therefore, ordered by the Court that 
said Caesar A. Cannara be discharged from 
all debts and claims which are made provable 
by said Acts against his estate, and which ex-
isted on the 30th day of January, A. D. 1925, 
on which day the petition for adjudication was 
filed by him ; excepting such debts as are by 
law excepted from the operation of a dis-
charge in bankruptcy.

Witness the Honorable William N. Runyon, 
Judge of said District Court, and the seal 
thereof, this 8th day of September, 1925.

G e o r g e  T. C r a m m e r ,
(Seal of the Court) Clerk,

per S. R. B r e t t e l l , 
Deputy.”
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5. Subsequent to the adjudication and dis-
charge in bankruptcy and during the year 1926, 
Cannara acquired an interest in property known 
as 55-57-59 Beach Street, Nutley, N. J. (Case, 
p. 24, 1. 5).

6. On October 10, 1929 , Bencsko caused an 
execution to be issued out of this court on said 
judgment directed to Harry L. Huelsenbeck, 
Sheriff for Essex County, and said Sheriff, pur-
suant to the terms and directions of said writ, 
caused a levy to be made on defendant’s interest 
in said lands and premises, and did thereupon 
advertise said property for sale (Case, p. 24,
1. 10).

CAnfflMA
7. Beneoko- thereupon filed a petition in this 

cause, asking for some of the relief asked for 
under the second petition, but not setting forth all 
of the facts set forth in the second petition. A 
rule to show cause was entered on the first peti-
tion, and was discharged on March 31,1930 (Case, 
p. 24, 1. 20).

8. Thereafter, and on April 15, 1930, Cannara 
filed the second petition, setting forth the facts in 
greater detail. The petition prayed for either a 
reargument on the old petition, or a new rule. 
The Chief Justice allowed a new rule, with a stay, 
returnable before the Supreme Court en banc 
(Case, p. 25, 1. 10).

The rule in general required Bencsko and the 
Essex Cunty Sheriff to show cause why:

(a) The judgment entered on February 9, 1925, 
should not be reopened, and said judgment entered 
nunc pro tunc as of January 27, 1925; or why

(b) Bencsko should not be perpetually re-
strained and enjoined from taking any further 
proceedings under the said judgment, including a 
perpetual stay of all proceedings under the pend-
ing writ of execution.
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The above rule was discharged by an order 
entered May 26, 1930, and it is from this order 
that the present appeal is taken.

As a result of the foregoing facts, the follow-
ing issues arise:

Bencsko alleges that inasmuch as his verdict 
was based on a tort claim, it was not a provable 
claim under the Bankruptcy Act until a judgment 
had been entered therein; that inasmuch as the 
judgment was not entered until after the adjudi-
cation in bankruptcy, the Bankruptcy Court was 
in error when it admitted his claim as a provable 
claim; and therefore, not being a provable claim, 
the judgment was not discharged by Cannara’s 
discharge in bankruptcy.

Cannara answers by alleging that the claim was 
a provable one; that even if it were not a provable 
one, the Bankruptcy Court adjudged it to be prov-
able, and such decree is res adjudicata and cannot 
be collaterally attacked; and furthermore, the 
whole difficulty having arisen because the judg-
ment was not entered promptly by the plaintiff, 
therefore, in order that justice be done, the judg-
ment should now be entered nunc pro tunc the 
date of the verdict.

Discussion o f Procedure Adopted.

The method of raising the questions involved 
herein has received the sanction of our courts in 
several cases.

In Linn & Decker v. Hamilton & Wood, 34 N. J. 
L. 305, Justice Depue had before him an applica-
tion to set aside an execution. It appeared that 
the plaintiffs had recovered a judgment against 
the defendants as joint debtors, and that the de-
fendant Wood had subsequently been discharged 
as a bankrupt by bankruptcy proceedings insti-
tuted in the United States District Court for the
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Eastern District of New York. Several years 
after the entry of the discharge in bankruptcy, 
an execution was issued out of this Court against 
Wood, and a levy made on property acquired by 
him after his discharge. (In this respect, the 
Court will note the facts are identical with the 
case at bar.) Among the questions raised, was 
one relating to the procedure adopted by Wood, 
which procedure is the same as the procedure 
followed herein. The Court stated (pp. 306-307):

“ The remedy by audita querela having 
fallen into disuse, the same practice has been 
adopted of giving relief on summary appli-
cation, where the person or property of a 
bankrupt is taken under process issued on a 
judgment upon which the discharge operated; 
and the remedy is in the court out of which 
the execution issued. If the goods of a cer-
tified bankrupt, acquired after his bank-
ruptcy, are seized under a fi. fa. issued upon 
a judgment in respect of a debt due before 
the bankruptcy, the Court, on motion, will 
set aside the execution. ”

The Court, after discussing the other points in-
volved, granted an order staying the execution.

The same procedure was approved by Mr. Jus-
tice Van Syckel in Williams v. Humphreys, 50 
N. J. L. 500, and by Mr. Justice Dixon in Barnes 
Manufacturing Co. v. Norden, 67 N. J. L. 493.

Defendant’ s Further Liability on the Judg-
ment Has Been Discharged in Bankruptcy.

The questions involved herein being to a great 
degree questions involving a construction of the 
Acts of Congress relating to Bankruptcy (herein-
after referred to as the Bankruptcy Act), it be-
comes necessary to briefly refer to provisions of 
that act.
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At the outset, it should be borne in mind that 
the object of the Bankruptcy Act is to relieve 
debtors who have complied with its provisions 
from further personal liability with respect to 
what are defined in the Act as “ provable debts” .

In In re Swofford Bros. Dry Goods Co., 180 
Fed. 549, the objects of the Bankruptcy Act are 
well defined in the following words:

“ A further object (of the Bankruptcy 
Act) is to relieve the honest debtor from legal 
proceedings for his debts, and to enable him 
to have a fresh start in business life * * *.”

Having ascertained the intent and object of the 
Act, let us proceed to discuss its provisions, inso-
far as they are applicable to the matters before 
us.

The Bankruptcy Act will be found, thoroughly 
annotated, in the United States Code Annotated 
(Title No. 11). (The sections referred to here-
after relate to sections of the Act.)

Jurisdiction to administer the Act is granted 
to the United States District Courts, within their 
respective jurisdictions (Section 2 of the Act of 
1898). These Courts are vested with jurisdiction 
among other things, to

2. Allow claims, disallow claims, reconsider 
allowed or disallowed claims, and allow or 
disallow them against bankrupt estates.

* * * * * *
13. Discharge or refuse to discharge bank-

rupts and set aside discharges and reinstate 
the cases.

15. Make such orders, issue such process, 
and enter such judgments in addition to 
those specifically provided for as may be 
necessary for the enforcement of the provi-
sions of this Act.”
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A person filing a voluntary petition in bank-
ruptcy, as was done in the present case, is re-
quired to annex to his petition for adjudication, 
a list of his assets and liabilities. The United 
States Supreme Court rules, promulgated under 
the provisions of the Act of 1898 (Section 30) 
requires that these schedules be in certain form 
and certain data is required to be therein set 
forth. Cannara filed such schedules. The Bencsko 
claim was scheduled in the following words:

P a u l  B e n c s k o
Roseland, N. J. $10,000.00
Represented by John W.
Palmer, Kinney Building,
Newark, N. J.

Judgment obtained in New 
Jersey Supreme Court in 
proceedings instituted by 
Paul Bencsko against 
Caesar A. Cannara.

After a bankrupt has surrendered his prop-
erty, submitted himself to an examination on the 
part of the Court and his creditors, and com-
plied with whatever court orders may be entered 
with respect to him, he is in a position to apply 
for a discharge. A hearing is allowed upon his 
application, after notice to all parties in interest, 
and if he has complied with the provisions of 
the Act, he is granted a discharge. Such a dis-
charge was granted to Cannara in the form here-
tofore set forth herein.

Sec. 17 of the Act of 1898 provides that “ a 
discharge in bankruptcy shall release a bankrupt 
from all his provable debts, except certain mis-
cellaneous classes of claims.”

It is conceded that the Bencsko claim does not 
come within any of the excepted classes.

It will thus be apparent that if the Bencsko 
liability was a ‘ ‘ provable”  debt, Cannara is dis-
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charged from, further liability thereon, and 
Bencsko is without authority to proceed further 
under his judgment and that the present applica-
tion for a permanent stay must be granted.

Bencsko argues, however, that his debt was not 
a “ provable’ ’ debt. And this argument is made J
by him notwithstanding that he filed a claim in 
the bankruptcy proceedings, and notwithstanding 
that the Bankruptcy Court at his motion allowed 
his debt as a provable debt; Bencsko claiming 
that the Bankruptcy Court was in error when it 
did so, and that he may therefore still proceed 
under his judgment.

“ Provable”  debts are defined in Section 63 
of the Bankruptcy Act of 1898 in the following 
words:

“ Debts which may be proved:
(a) Debts of the bankrupt may be proved 

and allowed against his estate which are (1) 1
a fixed liability, as evidenced by a judgment 
or an instrument in writing, absolutely owing 
at the time o f  the filing of the petition against 
him, whether then payable or not, with any 
interest thereon which would have been re-
coverable at the date or with a rebate of in-
terest upon such as were not then payable 
and did not bear interest;

(2) due as costs taxable against an in-
voluntary bankrupt who was at the time of 
the filing of the petition against him plain-
tiff in a cause of action which would pass
to the trustee and which the trustee declines «
to prosecute after notice;

(3) founded upon a claim for taxable costs 
incurred in good faith by a creditor before 
the filing of the petition in an action to re-
cover a provable debt;

(4) founded upon an open account, or upon 
a contract express or implied; and
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(5) founded upon provable debts reduced 
to judgments after the filing of the petition 
and before the consideration of the bank-
rupt’s application for a discharge, less costs 
incurred and interest accrued after the filing 
of the petition and up to the time of the entry 
of such judgments.

(b) Unliquidated claims against the bank-
rupt may, pursuant to application to the 
Court, be liquidated in such manner as it 

■ shall direct, and may thereafter be proved 
and allowed against his estate.”

It must be conceded that the adjudications 
passing upon the foregoing section of the Act 
establish that the ordinary unliquidated tort claim 
does not come within any of the classes of prova-
ble claims and the allowance of such claims is not 
permitted. Clark v. Rogers, 228 U. S. 534; In re 
New York Tunnel Co. (C. C. A. N. Y.), 159 Fed. 
688.

In the present case, however, the verdict was 
entered before the petition for adjudication had 
been filed, but the Clerk of the Court did not 
enter the judgment on the verdict until after 
the petition for adjudication was filed. As a re-
sult of this, Bencsko makes the argument that 
his claim was not “ a fixed liability as evidenced 
by judgment * * * absolutely owing at the time 
of the filing of the petition”  and hence that his 
claim was not provable.

This is the crux of the entire argument before 
this Court, because if the claim was provable, 
then it has become discharged, and Cannara is 
no longer liable thereunder.

We argue on behalf of Cannara:

(1) That proper practice required that the 
judgment in question should have been entered by 
the Supreme Court nunc pro tunc as of the date 
of the verdict. Such action on the part of the
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Court would have disposed of the matter immedi-
ately. But if that Court was correct in declining 
to enter such judgment nunc pro tunc, then the 
argument is made:

(2) That the question of whether or not the 
debt was a “ provable”  one, was a question solely 
and exclusively for the Bankruptcy Court, and 
that the action of such Court in determining such 
claim to be a provable claim, even if erroneous, 
is binding and conclusive upon the State Court, 
and upon the parties to the present litigation, and 
cannot be collaterally attacked;

(3) That such claim was a provable claim, and 
the allowance thereof as a provable claim by the 
Bankruptcy Court was entirely proper.

The Judgment Entered in the Supreme Court 
on February 9, 1925, Should Have Been 
Reopened, and Said Judgment Entered 
Nunc Pro Tunc as o f January 27, 1925, the 
Date o f the Verdict.

From the facts which have herein been stated, 
it will be apparent to the Court that if the judg-
ment had been entered on the day of the ver-
dict, the claim would have been

“ a fixed liability as evidenced by a- judg-
ment # * * absolutely owing at the time of 
the filing of the petition * * *”

and would therefore undoubtedly have been a 
provable claim. The Supreme Court therefore, 
by entering the judgment nunc pro tunc could have 
fixed and established the rights of the parties as 
they themselves intended their rights should be 
fixed and determined when they both participated 
in the bankruptcy proceeding.
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The Power o f a Court to Enter a Judgment 
Nunc Pro Tunc Cannot be Disputed.

Ruling Case Law in Yol. 15, page 622, states:

“  Courts of law and of equity have from 
the earliest times, possessed and exercised 
the power of making entry of judgments and 
decrees nunc pro tunc in proper cases when 
such entries are necessary to prevent injus-
tice to suitors. Such power is inherent, and 
may be exercised in criminal, as well as civil 
cases and being in many instances necessary 
for the attainment of justice, when properly 
exercise it is favored by the courts. ’ ’

In McNamara v. New York, etc. R. R., 56 N. J. 
L. 56, Justice Depue had beforp him an applica-
tion for the entry of a judgment wane pro tunc. 
In that case, the plaintiff had recovered a verdict 
for damages resulting from the defendant’s negli-
gence. The defendant obtained a rule to show 
cause why the verdict should not be set aside. In 
the regular course of proceeding, a judgment 
would have been entered in the February Term, 
1893. The matter, however, was not argued until 
the June Term of that year, and the rule was dis-
charged at the November Term. While the mat-
ter was pending, the defendant was adjudged to 
be an insolvent corporation by decree of the 
United States District Court. The plaintiff there-
upon moved, for the entry of the judgment wane 
pro tunc as of the date of the verdict, in order 
that he might participate in the insolvency pro-
ceedings. The Court granted the application. 
The Court stated:

u* * * j n ] j ess y Cole, 3 Zab. 116, 125, 
this Court held that when a delay in giving 
judgment, caused by the Court, affects the 
rights of the parties, the Court, when neces-
sary to effect justice, will order the judgment
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to be entered nunc pro tunc, as of the term 
when the matter was submitted to them. 
From the earliest times, it has been the prac-
tice to allow judgments to be entered nunc 
pro tunc whenever the interest of justice so 
requires, and the delay in entering judgment 
has been due to the action of the Court, sav-
ing the rights of third parties which have 
intervened. * * * Tho defendant’s prop-
erty is in the hands of the receiver and under 
the control of the Federal Court, We think 
that if the plaintiff will derive any benefit in 
the administration of the affairs of the com-
pany by having his judgment nunc pro tunc, 
he is entitled to that advantage.”

It should be noted that in the case last cited, the 
Court granted the relief prayed for because of the 
delay of the Court in deciding the case. In other 
words, the delay was not the result of the action 
of the plaintiff. The delay in entering judgment 
in the case sub judice being due to the plaintiff’s 
failure to enter his judgment promptly, and not 
due to any act of the defendant, and the plaintiff 
now seeking to a/ucdl himself of benefits which 
may accrue to him as a result of his own delay, 
we submit that this application should present 
itself with even greater favor than that presented 
in the McNamara case cited above.

Section 173 of the Practice Act (3 C. S. 4106) 
provides:

“ In any action which has been finally de-
termined, until the clerk shall enter the rec-
ord of the judgment, the verdict or rule for 
judgment entered in the minutes shall be held 
and taken in the court in which the same is 
obtained to be the record of the judgment in 
such action and shall be received in evidence 
in said court as such judgment, as fully as if 
the record had been made up and signed.”



The foregoing statute indicates the intention of 
the Legislature that the verdict should have the 
effect of a judgment until the judgment roll is 
actually signed.

In Nititi v. Public Service R. R. Co., 104 N. J. 
L. 67, the Court of Errors and Appeals had be-
fore it a case in which the entry of a judgment 
nunc pro tunc was necessary in order to carry out 
the intention of the parties. In that case, the 
plaintiff, while an infant, had, through his next 
friend, recovered a verdict against the defendant. 
The next friend refused to accept the moneys and 
they were deposited with the clerk of the court. 
No judgment was entered on the verdict.

Subsequently, when the plaintiff became of age, 
he instituted new proceedings. The defendant 
thereupon pleaded that the cause was res adjudi- 
cata. The question before the Court was whether 
or not the verdict in the prior action was equiva-
lent to a judgment so that the plea of res adjudi- 
cata could be invoked. While the matter was 
pending, the defendant applied to the Court in 
which the verdict had been entered and procured 
the entry of a judgment nunc pro tunc as of the 
verdict.

Upon an appeal to the Court of Errors and 
Appeals, two matters were argued: first, whether 
or not it was proper to enter the judgment nunc 
pro tunc; and second, whether the verdict should 
be given the effect of a judgment.

Justice Parker, speaking for the Court, stated 
(at p. 69):

“ We proceed then, to the question whether 
there was a judgment cognizable by the trial 
court; and in examining this, we disregard 
the arguments pro and con touching the so- 
called ‘ judgment nunc pro tunc’, for the rea-
son that we find there was an adequate judg-
ment irrespective of that feature.
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It is to be noted that both actions were 
in the same court; and this brings into play 
section 173 of the Practice act of 1903 (3 
Comp. Stat., p. 4106), which provides that 
‘ in any action which has been finally deter-
mined, until the clerk shall enter the record 
of the judgment, the verdict or rule for judg-
ment entered in the minutes shall be held and 
taken in the court in which the same is ob-
tained to be the record of the judgment in 
such action and shall be received in evidence 
in said court as such judgment, as fully as if 
the record had been made up and signed’. 
Consequently, when the Hudson Circuit Court 
found on its own minutes the entry of a trial 
and verdict based on the earlier record, it 
was not only authorized but required, to give 
it the force and effect of a judgment.”

The Chancellor concurred in the conclusion of 
the Court that the judgment should be affirmed, 
but based his opinion on the fact that it was en-
tirely proper for the Court to enter the judgment 
nunc pro tunc, and having done so, the matter 
was res adjudicata between the parties.

The Chancellor, in his opinion discussed at 
length the propriety of entering judgment nunc 
pro tunc where justice requires. He quoted Vol-
ume 23 Cyc. p. 840, under the title of “ Judg-
ments,”  as follows:

“ For instance (at p. 840), it (referring to 
Cyc.) says ‘ there is an inherent common law 
power in Courts to cause the entry of judg-
ments nunc pro tunc in proper cases and in 
furtherance of justice. This power belongs 
to all courts of record, and may be exercised 
by an appellate court, but does not appertain 
to the clerk of a court. It can be exercised, 
however, only in cases where the cause was 
ripe for judgment—that is, where the case 
was in such a condition at the date to which 
the judgment is to relate back that a final 
judgment could then have been entered im-
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mediately.’ At p. 841: ‘ If judgment upon 
a verdict is delayed by a motion for a new 
trial or other proceeding, or if a case tried 
by the Court is held under advisement or 
delayed by exceptions, and meanwhile on© 
of the parties dies, the court will not allow 
the action to abate, but will enter judgment 
nunc pro tunc as of the time when the party 
was still alive.’ At p. 842: ‘ Whenever de-
lay in entering a judgment is caused by 
the action of the court, as in holding the 
case under advisement, judgment nunc pro 
tunc will be allowed as of the time when the 
party would otherwise have been entitled to 
it, if justice requires it. ’ And at p. 844: ‘ The 
right to enter judgment nunc pro tunc is not 
defeated by a delay of several terms, or even 
several years, which is explained or justified, 
where justice to the parties requires it, and 
no intervening rights are affected. ’ ’ ’

The Chancellor also quotes 34 Corpus Juris p. 
71 under the title of “ Judgments”  and states that 
the same rules are therein stated, as are stated 
in Cyc. After citing other cases, he concludes 
that the circumstances of the case required that 
the judgment be entered nunc pro tunc, and that 
the action of the lower court in so entering such 
a judgment, was entirely proper.

In St. Vincent’s Church v. Borough of Madi-
son, 86 N. J. L. 567, an application for a Writ of 
certiorari was made to set aside a local assess-
ment. The thirty-day statutory limitation expired 
on December 25th, 1912. The allocatur was signed 
on December 21st, 1912, but the writ was not actu-
ally tested until December 28th, 1912. The Court 
stated that the application would be regarded as 
having been made within time. The Court went 
further, however, and stated that even if it were 
not made in time, the writ could be issued nunc 
pro tu/nc as of the date of the allocatur.
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We thus have the expressions of onr Courts 
upon the propriety of entering judgments nunc 
pro tunc. From these cases, the rule can be laid 
down that such judgments should be entered where 
by so doing, either justice is done, or injustice 
is prevented from being done.

We respectfully submit, that as soon as the 
verdict was recovered in the present case, the 
plaintiff was in a position to have his judgment 
entered upon the verdict. Had the suit been pend-
ing in the Circuit Court, judgment would have 
been entered forthwith. The fact that the suit was 
pending in this Court required the filing of a 
postea before the judgment was entered. This 
necessitated a delay of several days, during which 
the petition for adjudication was filed. Had the 
plaintiff found it necessary to have his judgment 
entered as of the date of the verdict in order to 
predicate rights which he might desire to have 
established in the bankruptcy proceedings of 
Cannara, this Court, under the McNamara case 
(supra) would clearly have made such entry. 
Conversely, therefore, the entry of such judgment 
nunc pro tunc being asked in order that the de-
fendant may have the benefit of the same statute, 
and thus be in a position t,o enjoy the rights 
granted to him by the statute, similar relief should 
have been granted.

We therefore respectfully submit that the judg-
ment entered on February 9th, 1925, should have 
been reopened and said judgment should have 
been entered nunc pro tunc as of January 27th, 
1925.

Assuming, however, that this Court should 
conclude that the Court below was correct in not 
entering the judgment nunc pro tunc and should 
decide that the rights of the parties must be ad-

judicated upon the record as it now stands, then 
we submit:
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The Allowance o f Bencsko’s Claim as a Prov-
able Claim by the Bankruptcy Court is Res 
A d judicata Upon This Court on the Ques-
tion o f W hether or Not the Claim W as 
Provable, and Such Conclusion Cannot be 
Collaterally Attacked Herein.

Although the foregoing point was dealt with in 
brief and argument in the Court below, it was not 
considered by the Court below in its opinion. It 
was the foregoing point which led the Chief Jus-
tice to grant the second rule to show cause after 
discharging the first rule. Let us assume for a 
moment that the Bankruptcy Court committed 
gross error in allowing the filing of the Bencsko 
claim as a provable claim. Nevertheless, we 
argue, such error cannot be availed of in this 
proceeding.

The Bankruptcy Act, quoted above, grants to 
Bankruptcy Courts jurisdiction to:

“ allow claims, disallow claims, reconsider 
allowed or disallowed claims and allow or 
disallow them against bankrupt estates.”

Both Bencsko and Cannara were parties to the 
Bankruptcy proceeding. Cannara had filed the 
petition in bankruptcy, and had scheduled Bencsko 
as a creditor holding a provable debt. Bencsko 
admitted that his claim as a provable debt, filed 
his claim in the proceedings, and procured its 
allowance by the Bankruptcy Court as a provable 
debt (Case, p. 28, 1. 23). The Bankruptcy Court 
thus had jurisdiction of the controversy and jur-
isdiction over the parties.

Our Courts have frequently discussed the ef-
fect upon them of orders and decrees entered in 
bankruptcy proceedings and have always held 
that such orders and decrees are res adjudicata
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and binding upon them, even though manifestly 
erroneous.

In Den. ex dem. Van Kleeh v. O’Hanlon (21 
N. J. L. 582) the Court went into the question of 
the power of the Orphans’ Court to decree a sale 
of land which had escheated to the State. The 
Court was unanimous on the proposition, and 
counsel were relieved from arguing thereon “ that 
orders of the Orphans’ Court on matters within 
their jurisdiction were conclusive and binding, 
and could not be impeached collaterally for any 
irregularity or illegality apparent on the face of 
them” .

In Mount, admix, v. Manhattan Co., 41 N. J. Eq. 
211, Vice Chancellor Van Fleet had before him 
an application for surplus moneys arising out of 
a foreclosure proceeding. It appeared that the 
complainant’s intestate had, during his lifetime, 
filed a voluntary petition in bankruptcy. The de-
fendants set up the defense that the right, if any, 
to the surplus moneys, was vested in the Trustee 
in Bankruptcy, and not in the administratrix. 
The administratrix moved to strike the answer 
on the ground that the plea did not establish that 
the bankruptcy proceedings had been validly 
prosecuted. The Court denied the motion, hold-
ing that the adjudication in bankruptcy being a 
declaration of a court of general and exclusive 
jurisdiction, could not be attacked collaterally by 
the State Court. The Court says:

“ But even if the plea was subject to each 
of the imperfections (as to the form of bank-
ruptcy proceeding) which the counsel of the 
complainant ascribes to it, I still think it 
would be the duty of the court to hold it to 
be sufficient. They are not faults of which 
the complainant can take advantage in this 
action, and it may be that she could never, in 
any proceeding, be heard to impeach the 
validity of the adjudication of bankruptcy of 
her intestate. He produced it; it was pro-



nounced at his request, and upon his repre-
sentation, under oath, as to what the facts 
were. For this reason, neither he nor his 
privies should, according to the general rule, 
be allowed to impeach it, even by a direct 
proceeding.

“United States District Courts are courts 
of general jurisdiction, and in bankruptcy 
matters, especially in pronouncing decrees 
of bankruptcy and in passing the property 
of a bankrupt to his assignee, they possess 
not only a general, but an exclusive juris-
diction. Their judgments are conclusive as 
to the facts adjudged and must, within the 
territory where they have power to hear 
and decide judicially, be accepted as speak-
ing verities which cannot be disputed, ex-
cept before themselves, or on appeal before 
the appropriate appellate tribunal, or in a 
direct proceeding before some other court of 
competent jurisdiction.

‘ ‘ The rule defining the effect which must be 
given to the acts of courts of general juris-
diction is stated as follows by Chief Justice 
Beasley: ‘ The decision of a domestic court 
of general jurisdiction, acting within the 
scope of its powers, has inherent in it such 
conclusive force that it cannot be challenged 
collaterally, and such decision definitely 
binds all the parties embraced in it unless on 
objection made to such court itself, or in a 
direct course of appellate procedure. * * * 
Such judicial act may be voidable, but it is 
not void. I f even admittedly erroneous, such 
error cannot be set up against the d-ecree in a 
collateral proceeding formed on the decree. 
* * * The Supreme Court of the United 
States has held that this doctrine should be 
applied, in all its full force, to decrees of 
bankruptcy pronounced by the district courts. 
Mr. Justice Clifford, in Michaels v. Post (21 
Wall. 398), speaking for the court, said: ‘ The 
decree of the district court in such a case is 
conclusive of the fact decreed unless when it 
is called in question in the court where it is 
entered, or by some direct proceeding in some 
other court of competent jurisdiction.’ ”
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In Nix & Co. v. Andrews, 88 N. J. L. 721, a 
somewhat similar situation was before this Court, 
which adopted as its own the opinion of the Su-
preme Court. In that case plaintiff instituted 
suit and the defense was set forth that the plain-
tiff had participated in bankruptcy proceedings, 
wherein the defendant had been discharged. The 
plaintiff, in order to show that he had not partici-
pated in the proceedings and that his claim was 
not a provable one, offered an order entered in the 
bankruptcy proceedings to the effect that his 
claim had been expunged by the Bankruptcy 
Court. The Court held that the order of the 
Bankruptcy Court could not be collaterally at-
tacked, and that, therefore, the plaintiff was not 
barred by the bankruptcy proceedings. The 
Court said (p. 722):

“ The question whether or not the plain-
tiff is in a legal sense a participant in the 
distribution of the estate of the bankrupt 
is, in our opinion, foreclosed by the order of 
the bankruptcy court made on February 13th, 
1913, by which the claim of the plaintiff is 
expunged from the list of claims and excluded 
from participating in the distribution of the 
estate of the bankrupt under such bankruptcy 
proceedings. This order while it stands is 
conclusive of the matters covered by it. 
* * * I f  it was improvidently entered it 
must be directly attacked in the. court that 
was imposed upon. It cannot, upon this or 
upon any similar ground, be collaterally 
assailed.”

It should be noted that the Court in this case re-
fused to hear a collateral attack upon an order 
expunging a claim. Conversely, it should not per-
mit a collateral attack upon an order allowing the 
claim to be filed.

A  rule similar to that of the Nix case was 
adopted by the Court of Appeals of Kentucky in
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Thompson v. Sunrise Coal Co., 204 S. W. 89. In 
that case, the purchaser of assets of the bankrupt 
estate agreed to pay, as part of the purchase price, 
sixty per cent of the costs of the bankruptcy pro-
ceedings. These costs having been fixed by the 
Bankruptcy Court, the purchaser gave a note for 
the amount agreed upon. Subsequently, when 
suit was brought in the State Court on the note, a 
defense was urged that the costs assessed by the 
Bankruptcy Court were higher than they should 
have been assessed. The State Court held that 
the defendant

“ could not in this action have reviewed and 
corrected, even if erroneous, the taxation of 
costs in the bankruptcy proceeding, * * * 
because to do this would be a denial of the 
validity of the judgment of that court in a 
matter clearly within its jurisdiction.”

The same rule was also adopted by the Appel-
late Division, New York Supreme Court, in Coen 
v. James, 33 Am. Bktcy. Reports 249. In that 
case, the plaintiff had deposited a sum of money 
with the Bankruptcy Court for the purpose of 
carrying out a composition which had been ef-
fected between the bankrupt and his creditors. 
Plaintiff then filed a petition with the Referee 
in Bankruptcy asking that her deposit be returned 
to her, because certain conditions upon which the 
deposit had been made, had been violated. The 
Referee decided adversely to the petitioner. Suit 
was thereupon brought in the State Court against 
the Trustee in Bankruptcy, seeking the recovery 
of the deposit and a plea of res adjudicata was 
filed by the Trustee. The Court, after reciting the 
facts, stated that the money had been deposited 
in a statutory proceeding pending before the Ref-
eree in Bankruptcy, and concluded:

“ It would be extraordinary interference 
for another tribunal to direct a Trustee in
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Bankruptcy as to his duties. At the time of 
her deposit the plaintiff came into and made 
herself party to the bankruptcy proceeding. 
It follows that plaintiff’s right to get back 
this check having been submitted to, and 
passed upon adversely by the Referee in 
Bankruptcy in a matter within his jurisdic-
tion, is not open to review in this court.”

To the same general effect are the cases o f :
Spencer Commercial Club Corp. v. Bart- 

mess, 43 A. B. R. 569;
Clendening v. Red River Valley Bank, 

11 A. R. B. 245.

It is conceded that the Bankruptcy Court admit-
ted the Bencsko claim as a provable claim (Case, 
p. 22, 1. 15). Such determination is, therefore, 
under the cases cited, binding and conclusive upon 
this Court, and this Court must conclude that 
Bencsko’s claim was a provable claim, and being 
a provable claim, was discharged, and that Benc-
sko is therefore without power to proceed further 
on the judgment.

Our foregoing argument has proceeded on the 
premise that the order of the Bankruptcy Court 
allowing the claim as a provable claim is binding 
upon this Court, even though the bankruptcy 
ruling was manifestly erroneous. We submit, 
however, that

The Bankruptcy Court W as Justified in A llow -
ing the Claim as a Provable Claim.

We have heretofore quoted Section 173 of the 
Practice Act, reading as follows:

“ In any action which has been finally de-
termined, until the clerk shall enter the rec-
ord of the judgment, the verdict or rule for
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judgment entered in the minutes shall be held 
and taken in the court in which the same is 
obtained to be the record of the judgment 
in such action and shall be received in evi-
dence in. said court as such judgment, as 
fully as if the record had been made up and 
signed.1 ’

The Court will note that although the verdict 
was recovered on January 27th, 1925, the clerk 
did not enter the judgment until February 9th, 
1925. The petition in bankruptcy was filed on 
January 30th and therefore, because the clerk had 
not yet on January 30th entered the record of the 
judgment, the verdict which had been recovered 
on January 27th must, under the statute, be held 
and taken to be the record and have the effect of 
the judgment.

In other words, at the time of the adjudication 
in bankruptcy, the verdict under the statute cited 
had the effect of a judgment. When, therefore, 
Cannara admitted that he was liable on the claim, 
and Bencsko filed a proof of claim before the 
Bankruptcy Court, alleging his right to partici-
pate in the bankruptcy proceedings, the Bank-
ruptcy Court was justified in allowing the claim 
as a provable claim.

Furthermore, the Bankruptcy Court could well 
have taken the position that the entry of a judg-
ment nunc pro tunc was purely a formal matter, 
which could be obtained upon application to this 
Court upon consent of the parties, both of whom 
regarded the claim as a provable one, and it, 
therefore, was justified in accepting the verdict 
as a judgment in the proceedings pending be-
fore it.

For all of the foregoing reasons, and in order 
that justice be done to this defendant and that 
he may be given the benefit of the Bankruptcy 
Act, we respectfully submit that the order of the
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Supreme Court denying the petition was errone-
ous, and that this Court should reverse said order, 
and remand the proceedings to the Supreme 
Court with direction that it either:

(a) Reopen the judgment of February 9th, 
1925, and enter such judgment nunc pro tunc as 
of January 27th, 1925; or

(b) Perpetually restrain any further proceed-
ings on behalf of Bencsko against Cannara upon 
said judgment, including a perpetual restraint 
against proceeding further under the pending 
writ of execution.

We respectfully point out to the Court that if 
the opinion of the Supreme Court is sustained, a 
vast uncertainty must of necessity arise in con-
nection with examination of titles. Persons ex-
amining the title to the Cannara property, for 
example (as was actually done), will find open 
of record the judgment in question. An examina-
tion of the bankruptcy proceedings will then dis-
close that Bencsko filed a proof of claim in the 
bankruptcy proceedings and that the Bankruptcy 
Court, having full jurisdiction over the matter, 
allowed the claim as a provable claim. Such ex-
amination will also disclose that Cannara was 
thereafter discharged of his future obligation 
under the judgment and no further proceedings 
under a judgment may be taken. * If, at some time 
in the future (six years in the present case), 
Bencsko could argue in another court that the 
Bankruptcy Court was in error when it allowed 
the claim, and that therefore the judgment is still 
valid and enforceable, persons who have acquired 
title relying upon the adjudication of the Bank-
ruptcy Court, are seriously affected and preju-
diced. There would never be any certainty as to 
the effect of the bankruptcy records and it is for
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that reason that we most strenuously argue that 
the bankruptcy order was res adjud/icata and that 
the relief asked for above should be granted.

Respectfully submitted,
St e in , Mc Gl y n n  & Ha n n o c h , 

Attorneys for Defendant-Appellant.

Her ber t  J. Ha n n o c h , Esq.,
Of Counsel.
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