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SPEECH.

The task I have to perform to-day is, in
some respects, unpleasant. Not much used to
publicspeaking, and disconnected from the le-
gal profession, I am somewhat disqualified for
the discussion of the bill before us. For, a
bill of so much moment deserves an advo-
cate, at home in the forum and exten-
sively familiar with law. But in another
point of view the duty I now undertake is
agreeable to me, because it has the approval
of my conscience, and I shall therefore pro-
ceed to its discharge with such ability as I
can now command.

At the last session of this Legislature, a
bill similar to this in its essential parts, and
aimed at the same objects, was presented by
me and considered by this house.

In the course of the debate that then arose,
I offered some remarks concerning the his-
tory of corporations. I stated that they
were known in the Roman Republic, and
that their existence then was at the mercy
of a Senate or an Emperor—that municipal
corporations were established during the feu-
dal ages to counteract baronial despotism—
that in the progress of time fraternities were
endowed with corporate privileges for busi-
ness purposes, and to this cause was to be
attributed in some degree, the emergence of
the world from the gloom of the dark ages.
That in more modern times, charitable, lite-
rary and religious institutions of this kind
were authorized for the purpose of advancing
morals and civilization. But corporate pri-
vileges, as commerce grew, checked the free
circulation of labor, and were injurious to the
freedom of trade.” That originally, when
corporations were subject to extinction by
the sovereign power, their tendency and
management was beneficent, but that the
policy of enlarging their powers was too
much extended. Thatin this country cor-
porations had been authorized and were now
in bem_g, formidable in number and power,
by legislative authority, sanctioned by no
express constitutional provision, yet subject
to no direct repeal, and limited in their dura-
ration only upon conditions unlikely to oc-
cur, but still judicially excused upon the plea
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that their creation is a fit exercise of inhe-
rent sovereign power. That they were es-
tablished for the purpose of conducting al-
most all branches of business. That this
power, outside of the constitution, but recog-
nized as public law above the constitution,
had been most freely exerted in rendering
private interests subservient to the construc-
tion and regulation of highways. That the
courts had adjudged that private property of
any kind could be taken for public use, upon
making compensation therefor; and that
there was no difference between a monopoly
privilege or franchise and any other proper-
ty, and that the Legislature was the proper
body to decide when the necessity for such
public use existed. That moral honesty
much less excused the divesture of the rights
of individuals than the rights of powerful
corporations.

The Legislature of New Jersey authorized
the united companies, upon the implication
of public use, compensation being made, to
take the land of farmers—to break their
closes—to raze their dwellings to their foun-
dations—to wrench from them homesteads,
consecrated, perhaps, by family occupancy of
a century—legalized such treatment of the
men who are anchored to the soil—who it
may be were born on the land they till—
who, being thus directly linked to fhe do-
main of the state, are the first in time of in-
vasion, to rally round their hearth-stonesand
fire-sides, to contend for the last inch of
their country’s earth, and make their grave
on the last spot where the hope of victory
deserts them. It is held to be just to do
this; but a breach of faith, even with com-
pensation, to impair the vested and constitu-
tional rights of the joint companies! Vested
rights?  What are they ? The term vested
is used in contradistinction to contingent or
prospective. The rights of landholders are
such. Constitutional rights? Why, the title
to every foot of land in New Jersey, whether
it be derived from the English crown, or the
colony of New Jersey, or the United States,
or the state of New Jersey, is sanctioned by
the constitution, and is in contemplation of
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law a right constitutionally granted. The
landholder’s right is such. ;

The position the opponents of this bill as-

sume, is unfounded. If it be constitutional
and honorable to appropriate the land of a
farmer to public use, it 1s likewise constitu-
tional and honorable to appropriate the fran-
chise of a railroad company to public use.—
And if the Legislature of New Jersey could
presume, that a public use warranted them
to confer a monopoly on the joint companies,
compensation being made, it can also consti-
tutionally presume that a public use war-
rants them to infringe that monopoly, com-
pensation being made for such infringement.
This, according to the decisions of the courts,
is as certainly true, as that houses may be
blown up to arrest a conflagration, or that in
time of war the stdte can take private pro-
perty to sustain a starving army.
" This is a brief abstract of the remarks I
made at the last session concerning two of
the points discussed ; namely, the honesty
and constitutionality of this bill. Then I
produced no judicial authorities to fortify the
positions of law I assumed ; but, to-day, I
shall so far trespass upon your patience as to
refer you to reported decisions of the most
respectable courts in the Union. And I think
you will be satisfied that the courts sustain
this branch of my argument.

But before I call your attention to the few
books which I intend to adduce, I lay down
the proposition that no legislature can confer
power upon a_corporation which cannot be
taken away by a subsequent legislature,
either conditionally, or else unconditionally.

Or, in other words, no legislature can pass an
act to grant corporate power which a subse-
quent legislature cannot annul, either by a
naked repealing act, or else by an act provid-
ing' compensation for the disseisin of such
corporate power.

Every species of property, belonging to
the citizen, which is susceptible of pecuniary
valuation, can be appropriated to public use
upon compensation. The constitution of the
United States recognises no distinction be-
tween the different kinds of property, when it
declares “ nor shall private property be taken
for public use without just compensation,”
and the same may be said of our own consti-
tution, which adopting language almost iden-
tical, says “private property shall not be
taken for public use without compensation.””
The general principle recognized by the
courts, as I shall presently show, is that all
private property can be taken for public use if
paid for. Hence if corporate franchises are
private property, and common sense and all
the authorities hold that they are, they can
be taken if paid for.

- If this were not true, one legislature could
abridge ‘the powers of a future legislature, or
in other words would usurp the office of the
constitution. For all the powers of the legis-
lature are either expressly defined by the
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Constitution, or are such as are judicially
held to be necessary and proper for carrying
the express powers into execution. Now the
assumed power to incorporate is deemed in-
cidental to the powers expressly given, and
belongs to each and every legislature. And
if one legislature can bestow upon corpora-
tions, property either corporeal or incorporeal,
which a succeeding legislature cannot take
upon payment, then one legislature can con-
tract and restrain the powers of a future legis=
lature. This is allowing to the legislature
power that properly and only belongs to ‘a
convention composed of members directly
delegated by the people to frame a constitu-
tion, I conclude, then, that if one legislature
can confer corporate franchises, another can
appropriate them, indemnification being
made, when public utility require.

If this were not true, then a legislature
might give one company power to manage
all the manufacturing business of a state for-
ever., And a bank, after the expiration of
existing charters, might be established at
Trenton, with a provision excluding all other
banks, and prohibiting all competition, and to
continue for all time. These oppressions
might be imposed upon us, and yet if the
doctrine T am now maintaining be unsound,
then relief would be impossible. The doc-
trine that charters are irrepealable upon any
condition, if true to one limit, is true to all
limits, and like the mountain avalanche, if it
starts a foot or moves an instant, it goes to
the bottom. !

Perhaps there is no decision expressly sus-
taining the point I here take, but it is clear-
ly derivable from the general principles to
which I have adverted, and must sooner or
later be established by an age contending
for the enlargement of individual liberty, to
the utmost extent consistent with the public
safety,

But, sir, it is unnecessary to rely upon such
a proposition, in order to make out my case.
I urged it for the purpose of showing how un-
reasonable is the position of those who think
the property and existence of incorporated
companies out of the reach of legslative
power. And I shall proceed to argue that
the legislature of New Jersey has the con-
stitutional right to infringe the exclusive
privilege conferred upon the Camden and
Amboy R. R. Company, by the act of 1832
supplementary. to its charter, upon providing
for compensation.

Before proceeding, however, to this argu-
ment T will comment upon an extract or two
from the Appeal of Commodore Stockton to
the people of New Jersey, published in 1849,
a document written with all the enthusiasm
that characterises the soldier, and the vigor
of style peculiar to the intelligent business
man, 1twas probably published with the
sanction ‘of the controllers of the United
Companies, and if so, they are bound by its
concessions. In one place he speaks thus.—
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“ But certain political agitaters who have
been laboring to poison the public mind
against the companies, have at length come
before the people with an address and reso-
lutions, emanating from what they call a
State Convention, in which the ground is
broadly and deliberately taken that a part of
the existing contract between the State and the
companies 1s null and void, and the public are
called upon to make this the great question
in the election of the members of the ensuing
legislature.” Now,in reference to this, I
have to say that whatever may have been
the views and intentions of the originators of
the warfare against the. exclusive privileges
of the Camden and Amboy R. R. Company,
yet at the last session of this body the ap-
plication for this bill was made, and the ap-
plication to this body is now made, without
designing to engender political agitation,
without presuming that any part of the con-
tract between the State and the joint com-
panies is null and void, and without laboring
to poison the public mind against the com-
panies. While we do not deny, sir, that the
position, which the Commodore supports
with the opinions of Horace Binney, Charles
Chauncey, George Wood, Ogden Hoffman,
David B. Ogden, Isaac H. Williamson, Gar-
ret D. Wall. Samuel L. Southard, and others
is impregnable; yet we deem that position,
which only asserts that Sec. 2, of the Act of
1832, cannot be wnconditionally repealed, en-
tirely consistent with, and even admitted by,
the bill to incorporate the Camden and Key=
port Railroad Company. Whatever others
may think of the constitutionality of the
act of ’32, this bill concedes. and I "concede,
its validity, and we who are struggling for
the new road stand upon the very platform,
which the same /ppeal to the people of New
Jersey bolsters up, when it declares that “ no
legislature ever had the power to repudiate a
contract without compensation to the parties in-
Jured.’ This is equivalent to an” admission
that the right to repudiate a contract, when
compensation is provided. when exercised by
the legislature, is an exception to the general
rule prescribed by the constitutions of this
State and the United States, that “ the legis-
lature shall not pass any law impairing the
obligation of contracts.”” Thisisa recogni-
tion of the doctrine I hold, and which this
bill admits, though perhaps informally ex-
pressed in this Appeal. The doctrine T pro-
pose tovindicate and which the ppeal does
not deny, is that any legislative grant, to a
road, bridge or ferry corporation, of a franchise
or other property, is subject to an implied con-
dition, by which such franchise or other pro-
perty may be taken for public use upon making
compensation.

I need not spend time to argue that roads, |
bridges and ferries, are alike, so far as re- |
spects the application of this principle. This
is universally conceded.

I'wish, sir. to put the House in possession
of all the principles of law that ought to be |

noticed in the consideration of the questions
that arise under this bill, and shall cite a few
authorities for that purpose. But first of all
I admit the constitutionality of the act of
1832, commonly called the monopoly act. I
do not use the term “ monopoly” to indicate
the sole power of doing a particular business,
obtained by engrossing the market, or by un-
lawful or unconstitutional means, which is
its odious sense; but I use it to express by a
short, significant, and well known word, an
exclusive corporate privilege granted by the
legislature.

In order to show what the law is with re-
ference to taking private property for public
use, I request your attention to 2 Kent’s Com-
mentaries, 338-9-40, 4th edition.

But there are many cases in which the rights of
property must be made sabservient to the public
welfare. The maxim of law is, that a private mis-
chief is to be endured rather than a public ineon-
venience. On this ground rest the rights of public
necessity. If a common highway be out of repair,
a passenger may lawfuily go through an adjoining
private enclosure. So, it is lawful to raze houses
to the ground 1o prevent the spreading of a confla-
gration. 'T'hese are cases of urgent necessity; but
private property must, in many other insiances,
yield to the general interest. The right of eminent
domain, or inherent sovereign power, gives 10 the
legislature the control of private property for pub-
licusesonly. * % % B0, lands adjoining the
New York canals were made liable to be assamed
for the public use, so far as was necessary for the
great object of the canals; and provisions were
made for compensation to the individuals injured,
by the assessment and payment of the damages. In
these and other instances which might be enume-
rated, the interest of the public is deemed para-
mount to that of any private individval ; and yet,
even here, the constitution of the United States,
and of most of the siates of the Union, have im-
posed a great and valuable check upon the exercise
of legislative power, by declaring, that private pro-
perty should not be taken for public use without
Just compensation. A provision for compensation
is a necessary attendant on the due and coustitu-
tional exercise of the power ot the law-giver to de-
prive an individual of his property without his con-
sent; and this prineiple, in Awmerican constitutional
jurisprudence, is founded in natural equity, and is
laid down by jurists as an acknowledged principle
of universal law.

It undoubtelly must rest, as a general rule, in the
wisdom of the legislature, to deteimine when pub-
lic uses require the assumption of private pro-
perty.

This, sir, is a fair exposition of. the princi-
ples upon which the legislature takes private
property for public use.

I next cite 6 Howard, U. S. Reports, to
show, that the legislature may take the whole
property and franchises of a bridge corporation,

Jor public use, upon making compensation. This
was a case of the West River Bridge vs. Dix
and others. In 1795, the Vermont legisla-
ture created the West River Bridge Compa-
ny, a corporation for one hundred years with
exclusive privilege of erecting a toll-bridge
over West River, within four miles of the
place where that stream unites with the
Connecticut river. By an act of the Ver-
mont legislature of 1839, towns were author-
ized to take private property for the construe-
tion of highways, making compensation, pro-




vided that no such property, easement, fran-
chise, or right shall be taken, unless the
whole property, &c., belonging to a corpora-
tion, shall be taken. Windham county court
appointed commissioners to explore a road
and assess the value of said bridge‘and their
franchises, the commissioners appraised the
said bridge and franchises, and the court
confirmed the report, which approved the
laying out of said road over said bridge,
and ordered the defendants to pay the said
assessment to the plaintiff. These proceed-
ings were confirmed by the Supreme Court
of Vermont. and the case taken by writ
of error to the Supreme Court of the United
States. Seven of the nine judges of said Su-

reme Court of the United States affirmed the
udgments of the Vermont courts. The opin-
1on of the U.S Supreme Court was delivered
by Justice Daniel, and the following are ex-
tracts from that opinion :

Uhder every established governmeat, the tenure
of property 1s derived mediately or immediately
from the sovereign power of the political body, oi1-
ganized in such mode or exerted in such way as
the community or state may have thought proper
to ordain. It can rest on no other foundation, can
have no other guarantee. It is owing to these
characteristics only, in the original nature of tenure,
that appeals can be made to the laws eijher for the
protection or assertion of the rights of property.
Upon any other hypothesis, the law of property
would be simply the law of force. Now it is unde-
niable that the investment of property in the citizen
by the government, whether made for a pecuniary
consideration or founded on conditions of civil or
political duty, is a contract between the state, or
the government acting as its agent, and the grantee ;
and both the parties theretoare bound in good faith
to fulfil it. Butintoall contraets, whether made be-
tween states and individuals or between individuals
only, there enter conditions which arise not out of
the literal terms of the contract itself ; they are su-
perinduced by pre-existing and higher authority of
the laws of nature, of nations, or of the community
to which the parties belong; they are always pre-
sumed, and must be presumed, to be known and
recognized by all, are binding upon all, and need
never, therefore, be carried into express stipula-
tion, for this could add nothing to their force.—
Every contract is made in subordination to them,
and must yield to their control, as conditions inhe-
rent and paramount, wherever a necessity for their
execution shall occur. Such a condition is the right
of eminent domain. This right does not operate to
impair the contract effected by it, but recognizes its
obligation in the fullest extent, claiming only the
fulfilment of an essential and inseparable condition.
Thus, in ¢claiming the resumption or qualification
of an investiture, it insists merely on the true na-
ture and character of the right invested. The im-
pairing of contracts inhibited by the coustitution,
can scarcely, by the greatest violence of construc-
tion, be made applicable to the enforcing of the
terms or necessary import of a contract ; the lan-
guage and meaning of the inhibition were designed
to embrace proceedings attempting the interpoiation
of some new term or condition foreign to the origi-
nal agreement, and therefore inconsistent with ano
violative thereof. It, then, being clear that the
power in question not being within the purview of
restriction imposed by the tenth section of the first
article of the Constitution, it remains with the
states to the full extent in which itinheres in every
sovereign government, to be exercised by them
that degree as shall by them be deemed commensu-
rate with public necessity. So long as they shall
steer clear of the single predicament denounced by
the constitution, shall avoid interference with the

obligation of the contracts, the wisdom, the modes,
the policy, the hardship of any exertion of this pow-
er are subjects not within the proper cognizanee of
thts court. This is,in truth, purely a question of
power; and conceding the power to reside in the
state government, this concession would seem 1o
close the door nupon all further controversy in con-
nection with it. The instances of the exertion of
this power, in some mode or other, from the very
foundation of civil government, have been 80 nu-
merous and familiar, that1t seems somewhat strange
at this day, to raise a doubt or question concerning
it. In fact, the whole policy of the country, rela-
tive to roads, mills, bridges, and canals, rests upon
this single power, under which lands have been
always condemned ; and without the exertion of
this power, not one of the improvements just men-
tioned could be constructed. In our country, it is
believed that the power was never, or, at any rate,
rarely questioned, until the opinion seems to have
obtained, that the right of property in a chariered
corporation was more sacred and intangible than
the same right could possibly bein the person of the
citizen; an opinion which must be without any
grounds to rest upon, until it can be demonstrated
either that theideal creature ismore than a person,
or the corporeal being is less. For,asa question
of the power to appropriate to public uses the pro-
perty of private persons, resting upon the ordinary
foundations of private right, there would seem 10
be room neither for doubt nor difficulty. A disiine-
tion has been attempted, in argument, between the
power of a goverument to appropriate for pub-
liec uses property which is corporeal, or may be
said to be in being, and the like power in the go~
vernment to resume or extinguish a franchise —
The distinetion thus atiempted we regard as a re-
finement which has no foundation in reason,
and one that, in truth, avoids the true legal or
constitutional question in these causes; namely,
that of the riiln in private persens, in the use or
enjoyment of their private property, to control and
acinally to prohibit the power and duty of govern-
ment to advance and protect the general good. We
are aware of nothing peculiar to a franchise which
can elass it higher, or render it more sacred, than
other property. A franchise is property, and no-
thing more; it is ircorporeal propeity, and is so
defined by Justice Blackstone, when treating, in
his second volume, chap. 3, page 20, of the Rights
of Things. It is its character of property only
which imparts to it value, and alone authorizes in
individnals a right of action for invasions or dis«
tarbances of its enjoyment. Vide Bl. Comm., Vol.
I11., chap 16, p. 236, as to injmies of this deserip-
tion of private property, and the remedies given for
redressing them. A franchise, therefore, 1o erect
a bridge, to construct a road, to keep a ferry, and
to eolleet to]ls upen them, granted by the authority
of the state, we regard as occupying the same posi-
tion with respect to the paramount power and duty
of the state, to promote and protect the public good,
as dees the right of the eitiz n to the possession
and enjoyment of his land under his patent or con-
tract with the state, and it ean no inore interpose
any obstruction in the way of their just exertion.
Such exertion we hold to be not within the inhibi-
tion of the Constitution, and no violation of a con-
tract.

Here was a ease where the whole property
and franchises of a corporation were taken
upon the principle of eminent domain. But
although the opinion of the court manifestly
vindicated the right ot the legislature to im-
pair or diminish a franchise. upon indemnifi-
cation, yet it may be said that the mainte-
nance of that doctrine was not material to
the decision of that particular case, and hence
that the decision is not authoritative law to
establish the point [ have presented. But 1

. answer that the opinions of the highest jadi-




catories in this country are entitled to pro-
found respect, and the existence of a large
number of them defending, and none attack-
ing the proposition I have laid down, justifies
me in saying that the only reason so few
binding adjudications in favor of that propo-
sition can be found is, that cases necessarily
involving that proposition seldom occur. T
think, however, it will not shock the judg-
ment of any one to remark, that if a legisla-
ture can take for public use the whole works
and monopoly privilege of the Camden and
Amboy Railroad Company, it can with equal,
if not greater propriety, authorize a rival
road, upon paying it for the infringement of
the exclusive privilege it claims.

To show that the Legislature has power
to impair the monopoly of the Camden and
Amboy Railroad Company without taking
the whole property, I refer to a case in 7th
New Hampshire, 35—Piscataqua bridge vs.
the New Hampshire bridge and others. The
plaintiffs had, by act of the Legislature, ex-
clusive right to build a bridge between cer-

" tain points on Piscataqua river, and an act
was passed incorporating the New Hamp-
shire Bridge Company, and authorized it to
build a bridge within the limits of the ex-
clusive right of the Piscataqua Bridge Com-
pany, without providing compensation. The
court granted a writ of injunction to restrain
the defendants from the erection of the
bridge, upon the ground that there was no
provision. for compensation in their act of in-
corporation. Justice Parker delivered the
opinion of the court, from which I make a
few extracts.

Cases may exist where, owing to a change in the
Ppopulation, business, and intercourse of the country,
the public interest may require the opening of new
avenues within the limits of such exciusive grants,
and in which 1he individual right should be made
subservient o the public use; but this may be done
without a violation of the public faith., Whatever
the public require they are able to pay for—and it
is not for the public interest that the grants of the
governmen: should be held good so long only as
there is no desire to interfere with them—good
while they are onerous to the grantee, and invalid
when others may wish to partieipate n the benefits
derived from them. "

It is argued that 1he only pretended right of the
plaintiffs 1s a promise not to give liberty to others to
build a vridge ; but we do not view it in that light.
The charter of the plaintiffs contains a grant of a
franchise—-an incorporeal hereditament The

rant of an exclusive right is a part of that
granchise-zrmned in connee.jon with their right 10
build a bridge, and in aid of that right—holden
with that righ —ecapable of being used by the erec-
tion of a bridge elsewhere than in its preseut loca-
tion—may b - attached with the rest of the franchise,
and taken on execution—and under it the plainiffs
may grant a license to build a bridge within those
limits 1o any one who has obtained a grant of uutho-
rity from the legislature 10 erect such bridge.

* * * * * *

‘We are of opinion that if the charter of the de-
fendants had made proper provision for a compen-
®alion 1o the plaintiffs, the legislaiure might have
authorized the building of another bridge with-
in their exclusive limits, even withon! their con-
sent

In such case the grant itself would furnish ple-
nary evidencs that the public interest required the
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taking of private property for public use ; and we
see no objection to taking a part of the plaintiffs’
franchisa. %

* * * * * L

But if adequate compensation is provided, in a
proper manner, it is admitted that private pro-
perty may be taken without the special consent of
the owner in e.ch particular case.

No distinction is made in the constitution be-
tween property of one description and that of an-
other; and if a franchise is property, we do not
discover upon what ground it claims an exemption
from the same liabilities to which other property 1s
subjected.

1f the government had been the owner of the land
along the Piscataqua river, and had granted to the
plainiiffs a tract of land co-extensive with their ex-
clusive limits, the legislature might, afterwards,
have authorized the taking or a portion of the land
8o granted—making provision for compensation to
the grantee—notwithstanding the exclusive nature
of the grant.

If, instead of a corporeal hereditament, the legis-
lature have granted an incorporeal hereditament of
such a nature that it may afierwards be necessary
that the property, or a part of ity be taken for public
use, why is not that subjected to the public servi-
tude, and in the same manner? There seems to
be no substantial difference between the two
which requires the adoption of a ditferent rule in
this respect.

Had the legislature granted merely the right to
build and maintain a bridge from point to point,
and take tolls, and the public necessities afierwards
required that a portion er even the whole of that
bridge should be taken for other public purposes,
is there any question that this might have been
done, if due compensation was provided for the
owners? We think not. 7 Pick. 459, 500. Yet,
as has been before stated, the grantees would most
unquestionably have had an exclusive right in
their bridgeand tolls. Where then is the difference
between a grant exclusive in its effect, and one ex-
clusive in its terms? The latter is no more than
exclusive.

* * * * * *

The grantee of a fee simple takes, uhder a con-
tract, an absolute estate in some respects, but sub.
Ject to an implied condition or limitation, by which
the lands may afierwards be taken for public use—
for turnpikes; rail-roads, canals, bridges, &e.;
whenever the public necessities,demand it; and
“a grantof franchises is not in point of principle
distinguishable from a grant of any other property.”
4 Wheat.634.

* * * * * *

The grant under which the plaintiffs took this
property is admitted to be a contract, and that con-
tract isinviolable. The legislature cannot annul
that contract, or in any way impair its obligation.
The plaintifis have taken and received all the
legislature contracted to give.
contract, (4 Wheat. 690,) and the plaintiffs entitled
to be protected in the enjoyment of the property
acquired under it, 10 as great an extent as they are
prowected in the enjoyment of any other species of
property.

It does not impair that contract to hold that the
property acquired under it may be taken for puble
use—that it is liable 10 be subjected to the public
servitude and the public burthen~. 6 Cranch 145,
Fleicher vs. Peck; 8 Wheat 89, 101, Green vs.
Bildle; 4 Peters 8. C. R. 563, Providence Bank vs.
Billings.

* * * * * *

If a grant of franchises is like other grants of pro-
perty, why should a covenant be implied extending
the right of property in a franchise of this charac-
ter beyond the rightsof the holders of other proper-
ty, and enabling the grantees te resist all public im-
provements, and deny all public wants entirely, or
until such compensation as they please to demand
shall be made 1o them ? !

It is an executed '




. To the same point I adduce again 2 Kent
339, close of note (a) 4th edition.

The Supreme Court of Massachusetts i Boston
Water Power Co. vs. Boslonand \Worcester R.R.
Co., January, 1840, held that the right of eminent
domain might be exercized in the case of franchises
as well as of personal property, in proper cases,
and on making due compensation.. There is no
donbtof it. Property in a franchise isnot more
sacred than private property in land under a patent,
aud the principle wasdeclared in the case of Bona-
parte vs. Camden and Amboy Railroad Co. The
doetrine of the case in 14 and 18 Wendell, appears
10 settle this principle of constitational law upon a
reasonable and practicable fouridation. See also the
sirong and clear case of the Louisville C. & C.
Railroad Co. vs. Chappel, 1 Rice’s 3. C. Rep. 383,
to the same point. 3 v

The next authority I have to produce is 17
Connecticut, page 40. The Enfield. Toll
Bridge Company vs. the Hartford and New
Haven Railroad Company. - The plaintiffs
had the exclusive right of maintaining a
bridge from Enfield to Suffield, between the
north line of Enfield and the south line of
Windsor. The New. Haven Railroad was
incorporated with power to build a railroad

, bridge within the prohibited limits, with a
section saving the vested rights of the En-
field bridge, and another section providing
for compensation. ~The railroad company
built'its bridge across the Connecticut river,
without compensation to the plaintiffs. A
bill in Chancery wasbrought to the Superior
Couirt of Connecticut, praying that the rail-
road be restrained from using their bridge.—
An injunction was advised to be granted, be-
cause compensation was not made. The
unanimous opinion of the court, delivered by
Ch. J. Williams, contained the following
arguments :

What are the right: of the plaintifis? They are
derived from the grant of the legislature, and are
what in law is known to be a franchise; and a
franchise is an incorporal hereditament, known as
4 species of property, as well as any estate in
lands. It is property, which may be boughtand
sold, which will descend to heirs, and may be de-
vised. Itsvalueis greater or less, according to
the privilege granted to the proprietors. The own-
er of such property-may repose, with the same
security for its protection, under the wings of the
constitution ; but we know not why he should ex-
pect any greater exemption from public burthen,
then the owner of any other esiate. It was the
intention of those who made that instrument, that
the rights of all should be secured, and equally se-
cured. If, as we believe, it is a conceded point,
that the owners of lands, buildings and all proper-
ty of this description, must yield up that proper-
ty for publie use, upon compensation, how is i,
that property of this kind claims a higher privilege,
or iz guarded by stronger force? If any property
ought to be peculiarly guarded, it certamly is not
that which is merely a matter of dollars and cents,
bat it should be the homestead, the fireside, the
place where the owner has enjryed his domestic
comforts, and where he hopes to spend his declin-
ing years; and yet this must be yield:d to public
exigencies. The one, it1s said, is holden directly
by grant of the legislature, and 10 taxe it away, is
_impairing the contract. But are not all our lands
held under a orant from the legizlature, direcily or
indirectly? 'Was not the property all apportioned
out, under Jegislative supervision? Take the case
of a grantof land made, as many havebeen, and as
in some states they constantly are now made, di-
rectly by the state, 10 an indiyidual; mav not this

land be taken, by the government, for highways,
for railroads, or any other public purposes? This
will not be denied. Is this impairing the contract ?

It will hardly be claimed. But when the state

grants a tract of land, they grant an estate in fee,
as much as when an individual grants it; but in
both cases, it is subject to the right to retake it for
public use, on compensation made. The fact is,
that such has been the law of nations upon this sub-
ject, that there is reserved or implied a right in
the state of this=ort: thatis to say, they have the
same right to the use of the property they have
granted, that they have to other property, and no
more. They have the right of eminent domain;
and we know of no prineiple which should limit
this right to lands, or other real estate.
. The right rests upon the prineiple, that inaividual
interests must be subservient to that of the public,
and that they must yield, when public necessities
require. This, however, in constitutional govern-
ments, isnot to be done, but upon compensation.
The principle, then, is broad enough to include all
kinds of property.

But the argument is based on this, that yon are
then impairing your own contract, and thus violat-
ing the letter of the constitution. This is to assume
that there is no implied reservation, in any contract
with the state, of the right of eminent domain, or
that it does not apply to cases of this kind. If,as
we suppose, it is admitted in the case of a grant of
land, we ask why the same principle does not ex-
tend to other grants? Iiis said, however, that the
constitutional provision, does not extend to a grant
of lands; for that is a contract executed.

Batit was decided in Fletcher v. Peck, 6 Cranch,
87-137, that a contract executed, was a contract
within the meaning of the constitution of the United
States ; and that case remains, and we trust will
remain, unshaken. We cannot see, then, why
contracts executed and executing, are not, as it
regards this provision, placed, by the supreme
court,upon the same ground. If, therefore, it is
not a violation of this clause in the constitution, to
take land, granted by the state, for public uses,
we eannot see how it should be any more a viola-
tion, to take other property, even aithough that
property Tests on an unexecuted contract. The
doetrine seems to be countenanced by the words,
rather than by the spirit, of the constitution.

Subsequently, freeholders were appointed
by the Superior Court, according to the rail-
road charter; damages assessed and tender of
compensation made. ~After the former deci-
sion, the cause was continued until January
term, 1846, when the plaintiff moved for the
injunction prayed in their bill. A supple-
mental answer was filed by the defendants,
mentioning the fact of assessment and com-
pensation offered. The injunction was re-
fused because compensation, ascertained as
provided in the railroad charter, had been of-
fered to the plaintifis, Theyfollowing ex-
tracts are taken from the opinion of the
court by Justice Williams. Same book, page
461.

CuurcH, J. When this case was before us at a
former 1erm, we held, that the franchise of this
bridge comnany was subject to the same legislative
control for public use, as any other species of pro-
perty, whether belonging to corporate or natural
persons. Wesuppose the question made on this
argument respecting the constitutional power of
the l.gizlature, though varied somewhat in its
phraseology, was distinetly raised, and decided by
us, on the former hearing, as it had been before, in
the case of the town of East-Hartford v. The Hart-
ford Bridge Company, 17 Conn. R.41.80. We
shall not now discuss again a question so recently,
and az we think, correetly settled.




I might; Mr. Speaker, go.on citing cases to
confirm the position that the Camden and
Amboy Railroad monopoly can be infringed
for public use, compensation being made, but
I will not exhaust your patience. The cases
I have noticed seem to me conclusive. There
is only one objection I have heard offered
against the lawfulness of this bill, when these
cases have been read. And that I suppose to be
urged because the cases were not thoughtful-
ly considered and perfectly understood. The
objection I refer to is, that the state of
New Jersey in 1832, entered into a covenant
or contract with the Camden and Amboy Rail-
road Company, that no other railroad should
be constructed to carry passengers and freight
between New York and Philadelphia, or to
compete in business with said company.

In answer to this I would say, and I have
already said, that there is no property which
cannot upon certain conditions be devoted to
public use. For it seems to me self-evident,
that no legislature can, by covenant or con-
tract, bargain away the right of eminent do-
main, so as to deprive a future legislature of
one of its constitutional powers. How can

a legislature make a contract which will
strip the people of the rights of providing for
the public weal, and of taking, when paid for,
any property if public necessity demands its
use—rights which are inherent in the people,
though exercised by their legislative agents ?

But, sir, this objection is distinetly met and
satisfactorily answered in the opinions of
Chief Justice Williams and Justice Church,
from which I have just quoted. Williams,
C. J., says, on page 62 of 17 Conn. :

It has been said, that in a case like this, the law
acts upon the contract itseif ; whereas, when the
contract is executed, it operates only upon the in-
terest under it. It is not easy to see how a law
taking property acquired under a contract with the
state, can be constitutional, ani a law preventing
the acquisition of property under that contract, can
be unconstitutional. 1t seems, in effect, to say,
that it is constitutional to take from a man the
fruits of his labour, but it is unconstitutional to pre-
vent him from gathering those fruits. In this case,
the franchise is not in fact aken, but is value is
in some measure impaired ; and we see not why
compensation may not be made for this, as well us
for any other injury to property.

And Church, J., says, on page 462 of same
book :

‘The plaintifis claim, notwithstanding, that hore
is something bevomd the bridge franchise, which
has been invaded.” A contract has'been in;paired.
They insist, that the legislatare, in their charter,
entered irtoa covenant or a contract with them,
that no bridge should thereafter be erected across
Connreticut river within certain limits, which
could not be constitutionally impaired, either with
or withont compensation, by the defendants, under
any pretended anthority from the legislature. Thig
doctrine has the sanction of some respec'able opin-
ions, but of no adjudged case. There is a fallacy
in the argument in support of it. The eontraet
constitutes the franchise. All franchises emana-
ting from the government, are the resu'ts of con-
tracis between the state and individuals. To say,
therefore, that although such franchises may Be
taken for public use upon compensation, and at the
same time to insist, that the contract er covenant
by which they are erected, is unconstitutionally
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impaired, .is an absurdity. That eontraets may as
well exist between the state and corporate bocﬂeﬂ,
as petween individuals, which are beyond theirfran-
chises, and beyond legislative control, is true ; but
the contraet creating the corporation and defining
its powers and privileg es, is not of thi: character,
This is identical with the franchise itself, and sub-
ject to the same laws.

There is, in my view, no unexecuted con-
tract now subsisting with respect to the
franchise, unless you choose to denominate
the duty of the state, as a governtment, to de-
fend that franchises an unexecuted contract.
The right the company acquired by the con-
tract is its franchise. The franchise is the
property the company has received for a con-
sideration, now in the course of payment,
and hence is within the grasp of eminent do-
main.

The error arises from eonsidering the con-
tract not executed, but executory, on the
part of the state. But the state has executed
its part of the contract as fully'as I have exe-
cuted my part of a contract to convey to my
neighbor the sole right of way across my
farm for the yearly sum of fifty dollars, when
I have given him a deed for the sole right of
way. In this latter case the state govern-
ment is bound to protect my neighbor in the
use of his franchise, just as the state govern=
ment is bound to protect the company in the
use of its franchise—the franchise in either
case being liable to be taken for public use
upon making due compensation. The con-
fusion of the objectors results from their ne-
glecting to distinguish between the state as
a contracting party granting the monopoly,
and the state as the governing power protect-
ing the monopoly, just as it protects all other
property.

But whether I am right in this last opin-
ion or not, it is certain that the authorities I
have adduced establish the proposition, that
the New Jersey legislature has the constitu-
tional right to infringe the exclusive privi-
lege of the Camden and Amboy Railroad
Company, upon providing for compensation.

But still, sir, if the law is not clear we
have a right to argue from inconvenience.—
The right of eminent domain, by which this
monopoly was granted, is' unknown to our
constitutions, and is made, rather than de-
clared by the courts, it is brought from
monarchy, and since it has been recognized
by our judicial tribunals must be exercised so
as to preserve the liberty of the people. If,
by means of its use, rights have been taken
from the people to promote the public good,
those rights should be vestored to the people
to remove a public evil. This is good law
and sound reason. How can it be otherwise ?
Suppose that the necessity for this Camden
and Keyport Road were as palpable to the
understanding of every man, as is the ne-
cessity for the free navigation of our rivers,
can it be thought that an intelligent and 1lib-
erty-loving people would allow its construe-
tion delayed forever? No, not even for a
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r. Suppose again that a new state, made
¥r:;n one gtPgur territories, should be admit-
ted into the Union, and that its first legisla-
ture should empower a company to build the
only Railroad that should ever be construct-
ed across its surface, even though millions of
fertile acres might lie in wilderness for the
want of ready access to market, w'lll it l?e
believed that the enterprising and intrepid
pioneers who bought and settled on th.e soil
would long endure such gross oppression *—
No, sir. If the courts adjudged such a mo-

nopoly in everywise irrepealable, the impor-
" tunity of a suffering people would force them
to bend their judgments so as to concur with
the public necessity, or else a change would
be wrought by a peaceable amendment of
the constitution, or else insurrection and
bloodshed must follow.

Indeed, I have asked some of the defen-
ders of this monopoly, and their number,
now immense, is rapidly increasing, what
mode could be devised to relieve us of its
burden? None, has been the answer; for

our bill is unconstitutional and in bad faith,

ut if right, still cannot be passed; and if
the state can overcome the obstacle presented
in the fourth article of the constitution, yet
she cannot take the works at appraisement,
for the company can control the legislature ;
and it can prevent an alteration of the con-
stitution ; and your only remedy is revolu-
tion! If this be so, and the time shall come
when revolution is indispensable to freedom,
I believe the people of New Jersey will be
ready for revolution, and I rejoice that I am
one of the people of New Jersey,—that I
was born here, have lived here, and hope to
die here. For the stamp actand the tea
tax, the sparks which kindled the flames of
the "American Revolution, that burned to
ashes British dominion in these colonies,
were insignificant in comparison with such a
monstrous principle. It seems to me, sir, if
we hold that we are bound to acquiesce in
the perpetual enforcement of such a princi-
ple, we assert the inadequacy of our present
constitution, and acknowledge that we are
unworthy of the heritage transmitted to us
from those who followed the elder Hart to
the heights of Quebec, to fight for the rights
of the mother country, and who afterwards,
in the “seven years’ war” that tried the souls
of men, by their heroic deeds, gained for us a
name, imperishable as the stones in the walls
%fl this capitol,—I mean the name of Jersey

ues.

But, sir, the mode of ascertaining the da-
mages these united Delaware and Raritan
Canal and Camden and Amboy Railroad
Corpanies will sustain by intrusion upon
their monopoly privilege, is disapproved of

by some. To set this matter right, let me

call your attention to the monopoly clause of |

clause reads thus: “ Be it enacted, That it
shall not be lawful, at any time during the
said railroad charter, to construct any other
railroad or railroads in this state, without the
consent of the said companies, which shall be
intended or used for the transportation of
passengers or merchandise between the cities
of New York and Philadelphia, or to com-
pete in business with the railroad authorized
by the act to which this supplement is rela-
tive.” The bill for the Camden and Key-
port Railroad is framed upon the hypothesis
that the monopoly clause above mentioned is
valid, and contains the following section, pro-
viding a mode by which the damage incurred
by the joint companies, in case this rival
road is made, can be assessed. “.nd be it
enacted, That if the exercise of the powers
granted to the company hereby incorporated,
shall infringe any constitutional rights of the
united Delaware and Raritan Canal and
Camden and Amboy Railroad and Transpor-
tation Companies, and the value of damages,
if any, due by reason of such infringement,
cannot be agreed upon between this compa-
ny and the said united companies, then either
of the parties so disagreeing may apply by
petition to the next Supreme Court of this
state, giving notice thereof to the opposite
party at least twenty days before the said
application; and such proceeding shall vest
in said Supreme Court full power to hear
and adjudge the same, and thereupon to di-
rect a proper issue or issues, for trial of the
said controversy, to be formed between the
said parties, and to order a jury to be struck,
and the said issue or issues to be tried at the
next circuit to be holden in such county as
said court shall direct, upon the like notice
and in the same manner as other issues in the
said court are tried; and it shall be the duty
of the said jury to assess the value of the said
damages, if any ; and judgment thereon, with
costs, shall be entered and execution awarded
therefor as the said court shall direct.”

I have not introduced these extracts from
the bills under consideration, so much for
the purpose of justifying the mode of assess-
ment adopted, as for the purpose of showing
the security against injury, which the Cam-
den and Keyport bill affords to the joint
companies.

For the jury is the propef tribunal to try
such questions of fact, Thisis the tribunal
which all writers on the common law de-
clare to be the “palladium of civil liberty,”
and trial by which our constitution declares
shall be “preserved inviolate.” The truth
is that the appraisement by commissioners is
an innovation. And it is, certainly, not less
practicable or fair for a jury to determine the
damages incurred by the joint companies, by
reason of impairing their monopoly, than for
six commissioners, three of whom are to be

the supplement passed in 1832, and then to | appointed by the Chief Justice, and three by
the section of the bill before us, which pro- | the joint companies, who, in case they can-

vides for compensation. The monopoly

not agree, are to select a seventh, to assess
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the value of the whole personal and real
property of the Camden and Amboy Railroad
Company, in case the state concludes to take
the said railroad at the end of thirty years
from its completion, according to the said
railroad charter.

And with reference to the objection urged
against the bill at the last session, that con-
stitutional questions are for the courts and
not the legislature to decide, I submit a re-
mark or two. Although the state is a con-
tracting party in this case, yet she is also a
law-making power. As acontiacting party,
she has the right to avoid unconstitutional
contracts; and as a law-making power, she
has the right to pass any constitutional laws.
The first question which is presented to our
minds as legislators, concerns. the constitu-
tionality of the bill upon which our action is
demanded. The idea that we can never
pass this bill until the constitutional question
is put to rest by the courts, is absurd. and,
perhaps, takes its origin in confounding the
principle that a citizen may treat an uncon-
stitutional law as null and void, when a
breach of the peace does not necessarily en-
sue, with the principle that a citizen may not
resist ministerial officers in the enforcement
of an unconstitutional law, because from such
resistance a breach of the peace, does ensue.

With these observations, Mur. Speaker, I
dismiss the consideration of the legal and
constitutional questions incident to the ap-
plication for an act to authorize the con-
struction of the Camden and Keyport Rail-
road. But there are other important points
to be examined. And first, I shall attempt
to, show that the revenué of the state, instead
of being diminished, will be materially in-
creased by the operations of the road for
which I am contending.

To make this appear it will be necessary
for me to direct yourattention to parts of the
act incorporating the Camden and Amboy
Railroad Co., and some of the supplements
thereto, as well as to parts of the Camden
and Keyport Railroad bill.

It has been feared that the state would
lose the transit duties to which it-is entitled
from the joint companies; and I will show
that the Camden and Keyport bill provides
against any such dorfeiture. Section 24 of
the act incorporating the Camden and Am-
boy Railroad Company, reads thus: ©./nd
be it enacted, That if the state of New Jersey
shall authorize the construction of any other
railroad for the transportation of passengers
across this state, from New York to Phila-
delphia, which road shall be constructed and
wused, and which shall commence and termi-
nate within three miles of the commence-
ment and termination of the said roads au-
thorized by this act, then the payment of the
said sum of ten cents for each passenger, and
fifteen cents per ton for merchandise, to the
tveasurer of this state, shall cease, and the
said company is hereby exonerated from the

| payment thereof; provided, that if ény other

railroad shall be constructed for the .
portation of passengers from Philadelphia to.
to New York, it shall be liable to a tax, not.
payable to the stale v

less than the amount
this company.”?

In order to avoid any loss by conficting
with the foregoing section of the Camden
and Amboy Railroad charter, it is provided
at the end of Sec. 5, of the Camden and
Keyport Railroad bill, “that the said road
shall not commence and terminate within three
miles of the commencement and termination of
the roads authorized by an act entitled ‘an act
to incorporate the Camden and Amboy Rail-,
road and Transportation Company, "passed
February 4th, 1830.”

And in the first proviso of the 16th section
of the Camden and Keyport Railroad bill,
corresponding to the said 24th sec. of the Cam-
den and Amboy Railroad charter, it is “ pro-
vided, that this company shall be Ziable to pay
to the state a tax mot less than the amount
payable to the state by the Camden and Am-
boy Railroad and . Transportation Company,
according to * An act to incorporate the Cam-
den and Amboy Railroad and Transportation
Company,’ passed February fourth, eighteen
hundred and thirty.” In these two provisos
the commencement and termination of the
new road are limited, and the amount of tax
it must pay required, in the precise language
of the 24th section of the act incorporating
the Camden and Amboy Railroad and Trans-
portation Company, so that the transit duties
cannot be lost by collision with that section.

The enly other section which can raise a’
question concerning the entire security of the
transit duties, is sec. 3 of the supplement re-
lative to these joint companies, passed in
1832, which enacts, “That if, within one
year from the time that the said railroad
from Bordentown to Amboy, is so far com-
pleted that passengers and merchandise be
transported thereon, the transit duty reserved
by the acts incorporating said companies, and
the dividends on the stock hereby authorized
to be transferred, shall not amount to thirty
thousand dollars, it shall be the duty of the
said companies to pay such deficiency to the
treasurer of this state, out of the joint funds
of the said companies, before any dividend is
made to the stockholders; and that each and
every year thereafter such deficiency, if any
shall exist, shall be paid by the said compa-
nies, so as to secure to the state the aforesaid
sum of thirty thousand dollars, at least, in
each and every year during said charter.”

Now, according to my memory, the state
has never received, in all, more than $30,000
upon this guaranty, and that was paid before
the joint companies came into successful ope-
ration. For about fifteen years past, the
transit duties and dividends referred to in the
section last mentioned, have far exceeded the
guaranty, and our present revenue from those
sources justifies us in saying that it will
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never fall below $30,000, and consequently
that the guaranty is valueless to the state.
Besides, if the guaranty is not worthless, still
the state does not sacrifice it by building this
rival road, as we shall directly show, and the
new company, not the state, is bound to pay to
the joint companies any losses they may in-
cur by contravention of the act of 1832.

From all of which the conclusion is, that
the transit duties from the joint companies
will remain payable to the state, if the bill
before us should finally pass, and the new rail-
road be built.

In the guaranty just mentioned, allusion is
made to the payment of dividends, upon stock
of the railroad and joint companies, to the
state; and let us next ascertain whether
these dividends are lost by the passage of the
Camden and Keyport Railroad bill. For
certain considerafions enumerated in “ An
act relative to the Camden and Amboy Rail-
road and Transportation Compary,” passed
February 4, 1831, the said company trans-
ferred to the state of New Jersey one thou-
sand shares of their capital stock. But by
sec. 6 of said act it is enacted, “ That when
any other railroad or roads, for the trans-
portation of passengers and property between
New York and Philadelphia across this state,
shall be constructed and used for that purpose,
under or by virtue of any law of this state or
the United States authorizing or recognizing
said road, that then and in that case the said
dividends shall be no longer payable to the
state, and the said stock shall be re-trans-
ferred to the company by the treasurer of
this state.”

So that when the Camden and Keyport
yoad shall be constructed and wused, the state
must part with the thousand shares of the
Camden and Amboy Railroad stock, and this,
as will presently appear, is the only loss
which the state will suffer by the passage of
this bill—a loss which will be far overbal-
lanced by the gain that must accrue from the
new road. ;

But, again, the Delaware and Raritan Ca-
nal Company, and Camden and Amboy Rail-
road Company, after their capital stock be-
eame consolidated by what is usually called
the Marriage Act, passed February 15, 1831,
did, by the supplement to an act relative to
the joint companies, passed March 2, 1832,

transfer to this state one thousand shares of |

the joint capital stock of the said companies,
as part of the consideration for the monopoly
franchise, granted as heretofore mentioned.
This stock is not by the terms, nor by the
legal construction of the act of 1832, to be re-
transferred to the joint-companies. in case the
new road is built, but remains the property
of the state, and is to be assessed as a part of
the amount due to the joint companies by
reason of the infringement of their monopo-
ly. On the same account the guaranty afore-
said likewise remains: unimpaired so far as
the dividends are con-erned.
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Hence the entire loss the State will sustain
by the construction of the Camden and Key-
port Railroad, will be one thousand shares of
Camden and Amboy Railread stock, the
dividends upon which amount to ten or twelve
thousand dollars annually. Now the last pro-
viso of section sixteen of the Camden and
Keyport Railroad bill provides, “That the
amount of transit duties hereafter annually to
be paid to this State by the said united com-
panies, added to the amount annually to be
paid by this company, shall make the sum
of one hundred thousand dollars; and if in any
year the transit duties paid by the said united
companies, together with the transit duties
paid by this company, do not amount to the
said sum of one hundred thousand dollars,
the deficiency shall be paid by this company,
so as to secure to this state the said sum of
one hundred thousand dollars for each and
every year during the existence of this com-
pany and the said united companies.”

Now, as the Camden and Keyport Road
is by other parts of its charter obliged to pay
transit duties at the rate of ten cents for
every passenger, and fifteen cents for every
ton of merchandize carried across the State,
and also to pay a tax not less than the amount
payable to the State by the Camden and
Amboy Railroad Company, it is clear that
the one hundred thousand dollar guaranty is -
largely more than sufficient to cover the loss
of dividends on one thousand shares of the old
railroad sfock. According to the State Trea-
surer’s last annual report, the State has re-
ceived during the past year, for transit duties
from Canal about $20,000, for transit duties
from Camden and Amboy Railroad about
$40,000, and for dividends on two thousand
shares of ‘stock of the companies, about
$20,000. Hence the new road guaranties to
the State the annual payment of about $20,-
000 additional to its whole receipts, for the
last year, of transit duties and dividends from
the-joint companies. From the sum of $20,-
000 additional as aforesaid, subtract $10,000,
being the amount of dividends upon the one
thousand shares of joint stock, which the State
does not lose, and we find that the guaranty
of $100,000 promises the payment of about
$30,000 annually, in addition to the amount
of dividends and transit duties paid by the
joint companies last year. *

I take it, sir, to be unquestionable, that
the new road, as soon as completed, will pay
at least as much as $12,000 in one year, for
transit duties, which amount will indemnity
the State, and in all probability the duties
will make three times that amount. For it
must be borne in mind that the new road is,
by its charter, to carry through passengers
at two dollars a piece, and at not more than
three cents per mile for each way passenger,
nor more than five cents per ton per mile for
merchandise; instead of ten cents per mile
for each passenger, and eight cents per ton
for merchandize, and three dollars for each

L]
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through passenger, as the old road is allowed
to charge. This reduction of rates of charge
must attract travel and transportation to the
new road, and therefore result in a large
amount of transit duties.

But those who admit that the amount of
transit duties from the new road may be safe-
ly calculated to exceed $30,000 per annum,
as soon as it is in complete operation, ask me
how the interest of the State will be pro-
tected during the time that occurs between
the passage of this bill and the construction
and use of the new road. To thisI answer
that by the language of the supplement to
the charter of the old road the 1000 shares
of stock sacrificed,is not to be re-transferred to
the old road until the new road shall be con-
structed and used.

I need not more than briefly notice the
suggestion made by a few, that the State
would suffer in her revenues, if the Camden
and Amboy R. R. Company held back her
dues upon the false plea that a rival company

had been incorporated against their charter

and against good faith. I have heard.that
such a threat has been intimated, butI am
unable to believe that the gentlemen having
~ the direction of the joint companies could
contemplate such a movement. If they do
as is alleged, attempt to control the law-ma-
kers, they certainly cannot control the laws
themselves. But honest and faithful legis-
lators should never be deterred from such
legislation as is demanded by the voice of the
people, and sure to promote the public good,
by the fear that wrong-doers may defy the
constituted authorities.

Thus, sir, have I disposed of all the ques-
tions that have arisen, in regard to the ef-
fect the bill before us will produce upon the
revenue of the State. And it appears from
what I have said, and may further appear
from what I shall say, that the revenue will
be greatly augmented. No loss will be in-
curred before the new road shall be con-
structed and in use, and it will be responsible
for the payment of more than $30,000 an-
nually to the State, in addition to its present
receipts.

One of the strong motives which impel
me to advocate this billis the desire to in-
crease the financial resources of the State.
New Jersey is now worth a million of dol-
lars, and is annually receiving enough in-
terest and taxes, without burdening the
masses of the people, to pay the expenses of
government, and make appropriations for the
protection, instruction, and improvement of
her people. And, with her natural wealth,
her favorable position physically, must make
her one of the richest States, of the same ex-
tent, to be found in the world. And I hope
to see her resources abundantly enlarged, un-
til we shall erect more institutions, if they
be needed, similar in design to the peniten-
tiary, the lunatic asylura and the house of

refuge, to stand like light-houses alowy the |

pathway which leads to the glory of the State,
not only, but through. it to the glory of the
human race,and of that God who made the
human race. But I would first of all wish
to, see ample means furnished for the estab-
lishment and proper management of free
schools for our entire population, so that the
man who has scarcely a shilling to buy a bi-
ble, may have his children gratuitously edu-
cated in sall the elements of useful know-
ledge. This is the noblest enterprize to
which the energies of government can be di-
rected. Any one who has carefully observ-
ed the progress of mind in this country, must
have seen that a great majority of our most
valuable citizens in all pursuits and profes-
sions, has emanated from the poorer classes.
Agreeably to the law that opposition to dif-
ficulty and hardship strengthens both mind
and body, we discover that the necessity
which goads poverty on to labor and indus-
try, eventually advances it to wealth and
knowledge and power. Like the bird of
Paradise man seems to make headway best
against opposing winds. The poor scholar
with his books seldom fails, but braves every
danger and surmounts every obstacle. He is
like the Chamois hunter on the Alps, who
carves steps in the solid rock with a knife
he carries at his'belt, and ascends precipices
to hights where the eye swims and the brain
reels. I say, sir, we must have means to edu-
cate the poor.

I now pass, Mr. Speaker, to the examina-
tion of another objection urged against this
bill. The joint companies claim that they
have increased our state treasure, added mil-
lions to the value of property in the state,
relieved us of state tax, and erected works
of necessity and charity, at great labor and
great risk, and charge that it would be bad
faith to interfere with their operations or
curtail their profits. The inuendo is that
they imperilled their own capital to benefit
New Jersey, On the contrary, the history
of the origin of the railroad shows that the
stock, instead of begging, like that of the
canal, for purchasers, was much sought after
by capitalists, and was readily sold in a
single day. And I would ask any one of the
directors of these companies, any one of the
stockholders, any one of the members of the
bar employed or retained, or in some way
welded to these companies, or any one of the
vast crowd of politicians of all grades, who,
for interested or inscrutable reasons, evince
such deep concern in consummating all the
schemes of these companies, and who are
everywhere, like a tree of gloomy shade,
spreading its branches from Sussex to Cape
May, and driving its roots into the masses of
society—I say I would ask them all, whether
they suppose the proprietors of the Camden
and Amboy Railroad would have risked one
dollar in its stock if they had not expected or
foreseen that it would be a profitable invest-
ment of their money? Some of them whom
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I know favorably, doubtless were generous | the charter of the Camden and Amboy Rail-
to the extent that, while they had their own | road Company can take the road at appraise-

interest most at heart, they were not blind | ment.

to the interests of New Jersey. I am wil- |
ling to grant that they have been and are
the benefactors of the state. But all honest
business men deserve the same laudation.—
God-like disinterestedness is rare. Such
considerations make it apparent that these
united companies stand before us on no high-
er ground than individual citizens who have
done their duty to the state and the people.

But, again; when the old rallroad‘compa-
ny embarked in their great enterprise they
were invested with certain extraordinary
privileges, upon the implied condition that the
state should resume them at pleasure, upon
making due compensation. This, as we
have heretofore proved, is the law and was
the law, and if the company was not mind-
ful of this principle of law the fault was its
own, for ignorance of the law excuses no one.
And it is no more bad faith to take away
those privileges from the companies in the
manner I have described, than it would be
for me to order a man, who had agreed to
furnish my family with the necessaries of
life, during my pleasure, to stop, because I
could do better with another,

Why, sir, the joint companies, through
their agents or trustees, hold real estate and
personal estate, ferries. hotels and steamboats,
which are not essential to their legitimate
business, but which are held contrary to the
spirit of their charters. Is this not bad faith
on their part? They are strongly suspected
of direct or indirect interference in the popu-
lar elections of the state, and of intermed-
dling with our legislation. Were they in-
corporated for these purposes? And if this
charge be true, is such conduct not a breach
of faith? And should we not be faithless to
the people of New Jersey if we did not
guard their interests and their rights?

In the time of Lord Cornbury, one Huddy
was empowered to exercise the exclusive
privilege of carrying passengers and freight
from the Delaware, across the state, to the
waters that separate our shores from New
York. The legislature remonstrated, and the
monopoly was extinguished. This was not
deemed to be bad faith. English power,
before the Revolution, gave William Cooper
the exclusive and perpetual right to ferry
between Camden and Philadelphia. Numer-
ous ferries, in conflict with this, have been
established since, and amongst others the
ferry connected with the Camden and Amboy
Railroad; but I have not heard these intru-
sions denounced as breaches of faith. The
cases I have read to-day, show that in
other states monopoly rights have been ter-

_rainated, when public good required, but it
has not been alleged that these acts were in
violation of good faith.

Again, we are implored to wait unti] the
time arrives when New Jersey, according to |

But if the constitutional provision
concerning the amount of debt the state may
incur can be met or evaded, there is still no
security that the machinations of the compa-
nies will not prevent us from attaining this
end; and, if there were such security, it is
doubtful whether the state would prosper in
the management of such complicated business.

But the probability is that the two s

| can flourish contemporarily. The transporta-

tion is annually increasing, Steamboats have
been plying by way of the sea, between
New York and Philadelphia, for some time
past, and are found to be profitable. The
Central Railroad across Pennsylvania, bring-
ing Pittsburgh within twelve hours of Phila-
delphia, must divert much of the travel and
freight from the route by the northern lakes,
to the route through New Jersey, westward.
Besides, multiplication of facilities of trans-
portation, of itself, leads to large accessions
of patronage. But, above all, the rapidly
growing wealth and developing resonrces of
the entire country, must produce an over-
whelming flood of business across New
Jersey—the principal thoroughfare of the
Union. There will soon be more work than
two roads can well accomplish. -

The new road can only, if at all, impair
the interests of the joint companies, by for-
cing them to reduce their railroad rates per
passenger and per ton. But this reduction
would increase their business and perhaps
enhance their profits. 1

The joint companies, however, say that if
the new road should be constructed, they
will ultimately obtain control of the stock,
because for the sake of preventing ruinous
competition, they would be compelled to
buy, or could afford to buy at a higher
price than others would be willing to offer.
Well, be it so. I am aware that this bill
will not prevent them from purchasing
a majority of the stock of the new com-
pany, but it will insure the construction of
the road. For reliable commissioners are ap-
pointed to build the road, and the stockhold-
ers cannot elect their directors until the road
is completed, and therefore, cannot control
the operations of the company until the road
shall be completed. When ‘the track is laid
and the road is furnished, if the companies
can get, or shall have gotten the stock, let
them govern the business on the terms this
bill provides, and take a charter without a
monopoly, one not perpetual, but subject to
repeal.

We know we cannot shut them out, and
all we insist upon is the road. And, year af-
ter year, we shall knock at the doors of this
legislature, until we are heard and felt
throughout New Jersey. If the companies
will guaranty its construction in the manner
designed, I will lay down my arms. I have
no lance to break with any one of their cham-

\
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pions, I would not rob them of a single bub-
ble of their wealth—producing steam. I
would not, with a rush, attempt to dam up
the current of gold that is pouring into their
coffers. I would say to them, go on, gentle-
men, in the accumulation of property, and
pile up riches mountain high. But never let
us be pointed at as the citizens of a State in
which monopoly stalks abroad triumphantly
amidst as moral and intelligent a people as
the world has ever known. Never let us be
pointed at as the citizens of a State one of
whose legislatures, composed of plain, unso-
phisticated, unsuspecting men, passed a law,
which a large majority of the people hold to
be oppressive and dangerous, which we have
the power to, but dare not, repeal. Consent
to stop the evil now, for stop 1t must. The
power you hold, ay! and the power you ex-
ert, is felt throughout the body politic. It is
insidious in tempting you and equally so in
encroaching upon us. It will deprave you—
it is destroying us. We must be disenthral-
led, because to be free, to the utmost extent
the public weal will allow, is the sacred trust
reposed in us by an ancestry as pure,—as
wise,—as brave as any to whom God ever
gave the torches of rebellion to light up the
fires of liberty round a tyrant’s throne.

I hope, sir, I have shown that the honor
of the State will not be compromised by the
passage of this bill, and I hasten toa close.

The section of the State through which
this road is intended to pass, though not all
susceptible of high improvement, yet con-
tains extensive tracts of land, which, for ag-
ricultural purposes, cannot be surpassed. The
soil is easy to be cultivated, is adapted to the
growth of all products suited to the climate ;
and abounds with natural manures, which
within the last twenty years by faithful ap-
plication, have, in many instances, doubled,
and in some quadrupled the value of farms.
Nearly 400,000 acres of land, and more than
one twelfth of the population of the State,
will be tributary to this new road. It was
hoped by the people of Camden and Burling-
ton counties, when in 1830 they warmly and
perseveringly advocated the passage of the
Camden and Amboy Railroad charter, that
the road then chartered would pass through
the farming districts, instead of following the
Delaware River, and they are now applying
for, what at that time they failed to obtain,
—an JAgricultural as well as commercial
road.

No causes contribute more to the prosper-
ity of a country, whose natural resources are
ample, than abundant facilities for inte-
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rior communication. England has spent
more than $100,000,000 in the construction
of her ordinary highways, and the beneficial
result is everywhere apparent. We are,
with tardy feet, following her example in
this particular, and if we are careful of our
own interest, will not permit any obstacle,
not absolutely insuperable, to interpose be-
tween us and the multiplication and perfec-
tion of our means of transportation. And
I hope, sir, that if public utility demands
such improvements, some of us will live to
see this entire State ribbed with railroads,
and blood-vesseled with canals.

I think I have shown, sir, that the State
of New- Jersey has a right to infringe the
exclusive privilege of the Camden and Amboy
Railroad Company, upon providing for com-
pensation. That "the revenue of the State
would be increased by the road; that the
honor of the State would not be impaired by
the passage of this bill; that the section of
the State through which the new road is to
pass should be accommodated; and that the
State of New Jersey should, consistently
with good faith, encourage the construction
of all the roads her business may require.

I respectfully submit, sir, that powerful
railroad corporations ought to be watched
with a vigilance that never sleeps. That
those whose charters are not amendable or
repealable by their own terms, or by the law
making them so, are not, and ought not to be
favored in this enlightened age. That where
one of this kind does exist, competition by a
road held by another company, or accommo-
dation by a road held by the same company,
under legislative control, are indispensable.

I remember a party in this State which at
one time warred against all corporations,
which declared that they abridged the rights
of individuals, that they arrayed combined
wealth against individual enterprize, that
they had “ no bodies to be kicked and no souls
to be condemned”’ ; and that they ground the
people of New Jersey to powder beneath the
iron heel ot power. And furthermore, our
present Governor informed us, in a letter re-
cently written, that the election of last Fall,
which resulted in his elevation to the highest
office in the State, was a triumph of the anti-
monopoly party over monopoly. Well, if
this be so, we to-day, repent of the sin of
which we are accused. And in the vote now
to be taken upon this bill, I hope to find
proof that the Democratic members of this
House do not belong to that class of men,
“who keep the word of promise to our ear,
but break it to our hope.”




