New Jersey Court of Errors and Appeals

Theodore Jerolaman, \

Plaintiff-Respondent, 1

ion at Law.

BRIEF OF APPELLANT.

POINT L

The Court should have granted the motion of de-
fendant for a non-suit on the First Count.

The testimony of the plaintiff and the plaintiff’s
witnesses fails to show that the defendant had
increased the volume of the flow of water which
reached plaintiff’s land. The plaintiff’s case shows
°nly a change in direction of the flow, which

aiige was incidental to the grading and improv-

g of streets, and which did not increase the
volume.

the volume of water thrown upon the

shnlntl5 1 land WaS increase4 the testimony
1 Ta <that SUCh increase was due entirely to the

defendant"r°® Vemen* “rac*n”™  streets by the
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Furthermore, there is nothing in the testimony
to show that the defendant did in any manner
change or increase the general drainage area or
adopt any scheme by which the surface water was
prevented from following Jhe natural street
grades.

The plaintiff’s own testimony shows that the
floods complained of were caused by unusual
storms and by his own testimony of conditions
prior to the grading of streets by the defendant,
his property would have been similarly flooded
during such storms.

In this court, in the case of Miller vs. Morristown,
48 Equity, p. 645, it was held as follows:

“No doubt can be entertained under the evidence
that the quantity of water discharged on the com-
plainant’s land since the streets were graded and
guttered is much greater than it was before. But
this does not show that they have sustained an
actionable injury. Such improvements necessarily
result in increasing the quantity of water sent to
the point of discharge and also the celerity with
which it is carried there. They are made in part
to effect these purposes. The road bed is made
hard and smooth and put in such a form that it
will shed water quickly instead of collecting in
the depressions, there to remain until absorbed or
evaporated; and then paved gutters are construct-
ed on the sides so that all the water falling on the
road or finding its way there shall run off at once
into the gutters and be by them quickly carried to
the point of discharge. It is also true as the proots
show that the quantity of water carried to the
complainant’s land and there discharged has been
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somewhat increased by an enlargement of the area
of drainage, but such enlargement is, it appears, the
direct result of making the grade of the streets
improved, conform to the grade established by the
proper authority. So that it thus very clearly
appears that the whole of the increased quantity
of water transmitted to the complainant’s land is
such and such only as is necessarily diverted to
their land in carrying out a lawful scheme of local
improvement. For injury resulting from such
diversion of surface water no action will lie.”
(Cites Town of Union ads Durkes.)

In this case the.court also said:

No responsibility attaches for damage done by
the diversion of surface water, where the diver-
sion is merely incidental to and occasioned by the
making or alteration of street grades.”

But where a municipality puts into execution a
scheme of improvement by which surface water,
collected from a large area, is prevented from fol-
lowing the grades of the streets, and is carried by
artificial means from where it would otherwise be
discharged and made to flow onto the land of one
person, in ease of the land of others, there an
actionable wrong is committed.”

Where the quantity of surface water sent to the

~Nschare  increased by an enlargement

e area of drainage, but such enlargement re-

entirely from making the grade of the streets

conform to the grade established by the proper

ority, any injury resulting from the increase

In e quantity of water discharged at that point is
Sar ed, in law, as damnum absque injuria.”

20

40



10

20

4

“Where a municipality, by means of a basin and
culvert, discharges all the surface water carried to
a particular point in such manner that the water,
by its own force, makes a channel for itself
through the land of a citizen, a taking of private
property for public use occurs, and if no compen-
sation to the owner be provided, the use of his
property by the municipality will be enjoined.”

In the above case the defendant, by means of the
culvert, collected water which never before flowed
upon complainant’s land and diverted it to his
land, and also by means of the culvert, threw upon
the land in question, at one point, water which
theretofore had flowed upon the land over a more
widely diffused area.

In the case of Field vs. West Orange, 37 Equity,
P- 600, decided by this court, it was held:

“The diversion of surface water by the grading
of public streets, done under competent authority,
by which the water is cast upon plaintiff’s prem-
ises, does not constitute an actionable wrong.

“The public authorities have no right by the
construction of artificial drains in such streets to
divert the water from where it would otherwise
flow and thereby collect it and cast it upon cqm
plainant’s lands.”

“The complainant must bear the flowage of sur-
face water cast upon his lands in consequence of
the alteration of grades, but a scheme of drainage
cannot be put into operation by which the surface
water is prevented from following the stiee
grades, to his detriment.”
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In the above case the injury complained of
flowed from a scheme put into execution by the
municipal authorities by which the water was
prevented from following the grades of the streets.
By means of artificial dikes or channels the sur-
face water over a large district was carried away
from where it would otherwise be discharged and
made to pour upon complainant’s lands. It was

upon these facts that the decision in this case was
based.

The case of Noonan vs. Albany, 79 N. Y., 470,
which is cited by the case of West Orange vs. Field,
supra, was one where surface water was collected
by the city from a large area by means of artificial
structures in the streets, and thrown upon the land
of the complainant. Upon that state of facts the
court there allowed a recovery.

The court in the case of Field vs. West Orange,
commenting on the case of the Town of Union ads
Durkes, 38 N. J. L,, 21, said: “As stated in that case
the authorities are quite uniform in holding that
no responsibility attaches for damage done by the
diversion of surface water by the public authori-
ies where the diversion is merely incidental to and
occasioned by the making or alteration of street
grades. The injury complained of here is not that
consequent upon the alteration of grades', but flows
rom a scheme put in execution by the municipal
au orities by which the water is prevented from
o owing the grades of the streets.”

rinht xfXC °f TownshiP °f Hamilton VS. Wan
c’ . XE(tity’ 419>the court said, “that fl

(B WhiGh have gontrol. of streets ar
wayp may construct and repair such stree
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and highways without regard to the consequences
to private individuals, resulting from damming up
and precipitation of surface water, yet I appre-
hend that almost every well-considered case disap-
proves the right of such authorities to pursue a
course of construction or repair which will result
in the collection of large quantities of mere surface
water and especially of water which is used by a
private individual in manufacturing his wares and
diverting them from the channels or courses in
which they would naturally flow and conducting
them to the lands of a private individual.”

After citing numerous authorities, the court con-
tinued as follows: “None of these authorities are
in the slightest degree in conflict with the doctrine
first above laid down, that the township has the
right to maintain and preserve the flow of the sur-
face water in the same manner and to the same
extent for the maintenance and proper repair of
the highway that such water would flow in case
there was no highway there.”

In this case the bill was dismissed because the
town had permitted private individuals to divert
water from their plant which would not otherwise
have flowed across the defendant s land.

In the case of Field vs. West Orange, the munici-
pality was enjoined because it was about to put
into effect a scheme by which surface water from
a large area was to be collected and discharge
upon the plaintiff’s property.

POINT 1L

The court should have granted the motion of de
fendant for a direction of a verdict for the defen an



The evidence on the entire case shows that the
defendant graded and improved the streets west
of Washington Avenue and because of this grading
the water which formerly flowed down Jerolaman
Street and then north to the brook at Hornblower
Avenue, afterwards continued down Jerolaman
Street to Washington Avenue and then flowed
north to the brook.

Both before and after the grading of the streets
the volume of the water finding its way into the
brook above the plaintiff’s land was not increased,
unless by the grading of the streets, some of the
surface water, which formerly was absorbed, was
carried to the brook. The only change caused by
the grading of the streets was to throw the water
from Jerolaman Street into the brook at Washing-
ton Avenue instead of one block west of Washing-
ton Avenue, as it had previously flowed. In either
case it entered the stream above the plaintiff’s
property.

As to the culvert or drain on the east side of
Washington Avenue. The testimony clearly indi-
cates that the water on the east side of Washington
Avenue, flowing north, still flowed or could have
lowed down Jerolaman Street, and furthermore,
here is no testimony showing that before the cul-

vert was placed there all of the water flowed east
°n Jerolaman Street.

both of the above instances, the testimony
ows only that the defendant had, in a lawful
anner, improved and graded the streets. There
° evidence tending to show that the defendant

incrp!d®i>t?d -a scheme to divert water from an
ased drainage area upon plaintiff’s land. The

10

20

30

40



10

«n

40

8

testimony of witnesses, both for plaintiff and de-
fendant, throughout the entire case, shows conclu-
sively that the injury complained of was due not
to any act of defendant, but was caused solely by
extraordinary and unprecedented storms which
would have caused a similar flood before the grad-
ing or improvements made by defendant.

It is therefore respectfully submitted that this
case is controlled by the decision cited under the
previous point, to wit:

Miller vs. Morristown, 48 Equity, p. 645.
West Orange Vs. Field, 37 Equity, p. 600.

Town of Union ads Durkes, 38 N. J. L., 21.

Township of Hamilton vs. Wainright, 52 N.
J. Eq., 419.

The plaintiff contended that the construction of
a drain by the defendant at Jerolaman Street and
Cortlandt Street, where the brook, after passing
through plaintiff’s land, emerged into Jerolaman
Street, was a contributing factor to the injury e
cause of bars or grating placed across the entrance.

There is no testimony to show that the drain as
then constructed was improper or insufficient or

; all purposes which could reasonably be anticipa -

ed. The defendant was not bound to anticipate
extraordinary conditions which arose because o
the unprecedented storm which caused the Injun

complained of by plaintiff.

In Farham on Waters and Water Rights (Vol.
1-361), the rule governing such circumstances is

succinctly stated as follows:



9

“If a municipal corporation attempts to con-
struct a culvert to carry a stream under a highway
it will be liable for negligently constructing it of
insufficient capacity to carry the water which
naturally flows in the stream. And even though
the channel is originally sufficient the municipal-
ity will be liable in case it permits it to be filled up
so as to be insufficient to carry the water. The
municipality is, however, not an insurer and if it
takes reasonable precautions to have the passage-
way sufficient by the employment of competent
engineers it will not be liable for an honest mistake
°fjudgment. It is not bound to anticipate extraor-
dinary floods, but must provide for those which
may reasonably be expected to occur.”

Johnson vs. White, 65 L. R. A., p. 250. Note,
p. 277, sec. Vi.

POINT IIL

The court erred in allowing, over defendant’s ob-
jections, testimony of acts of defendant, after the
injury complained of by defendant.

Evidence of repairs made or precautions taken
after an accident is inadmissable.

This rule is firmly established by the authorities.

In the note found in /2 L. R. A., at page 559, re-

Mewing the cases on this point as they existed in
«, the weight of authority seems to have been
a such evidence was inadmissable.

The rate :s again referred to in a note found in
' « 4. (N. §), at page 667: The subject, how-
Per’ Is exhaustively treated in a note to Alcott vs.

,, ' CSe™'ce Corp., 32 L. R. A. (N. .S.), at page
z/’ sec-IV., written in 1909.
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POINT 1IV.
The court erred in charging the jury as follows:

“So, again: ‘Second. If the jury find that, at the
time complained of, water which, in its natural
course, according to the grade of streets and levels
of adjacent property, would not have reached
plaintiff’s land, was artificially collected and di-
verted by the town to plaintiff’s land, to his dam-
age, it will not excuse the town that the water,
years before, by another route, had reached the
watercourse that ran through plaintiff’s land.” In
other words, if on the 11th of November, 1911, and
the 12th and 13th of March, 1912, water which
would not have come to plaintiff’s land in any way
was thrown upon it, the fact that at some prior
time it had come upon the plaintiff’s land by some
other course is past history which does not concern
the court and jury. I charge that.”

If the defendant is liable in this case, its liability
arises because it has by its wrongful acts collected
and discharged surface water upon plaintiffs
property which would not have flowed upon.plain-
tiff’s land naturally or as a necessary incident to
the grading.

By this charge, the court has instructed the jury
that they are not concerned with the question
whether the same volume of water, from the sai
sources, prior to the acts of defendant would o
would not have reached plaintiff’s land by the na
ural watercourses of the surrounding country,
is respectfully submitted that under the cases cited
above, the jury should have been left to determin
whether, prior to the acts of defendant, the sur
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water complained of would or would not have
reached plaintiff’s land by the natural drainage
courses of that section. If the same floods would
have resulted from these extraordinary storms
prior to the acts of defendant, certainly the jury
should have been concerned with that condition.

It is respectfully submitted that the judgment of the
Essex County Circuit Court should be reversed.

HAROLD A. MILLER,
Attorney for Appellant.
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Essex Circuit Court.

Before—Hon. Fre der ic Adams, J., and a Jury.

The odor e Jero 1aman

v Action at Law.

Town of Belleville.

Thursday, February 4, 1915.

For Plaintiffs appears Messrs; Pitney,
Hardin &Skinner j by Alfr ed F. Skin-
ner, Esq .

For Defendant appear Messrs. DeGraw
& Murray.

A jury is called and sworn.

Defendant’s counsel ask that the jury be sent
to view the locus in quo.

The Court (after argument); I will take the
matter up later.

zﬁ map produced by defendant is placed upon the
wall.

Mr. Skinner opens for plaintiff.
Mr. Murray opens for defendant.

THEODORE JEROLAMAN, plaintiff, sworn in
ais own behalf.

Direct examination by Mr. Skinner:

Q; Mr. Jerolaman, you live in Belleville, do vou
not? A. I do.
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2 Theodore Jerolaman, direct.

Q. How long have you lived there? A. Since
1881.

Q. Do you live on the corner of Oortlandt and
Jerolaman Streets? A. I have 'my place of busi-
ness there.

Q. How long have you had a place of business
there? A. Since 1881.

Q. What business? A. Lumber and coal, prin-
cipally.

Q. Anything else? A. Well, yes, I deal in hard-
ware somewhat, and sand and gravel.

Q. Now, is there a watercourse, or ditch, run-
ning through your property? A. There is a small
spring run, having its origin about 190 feet above
the avenue westerly.

Q. Having its origin in what? A. In a spring.

Q. That spring that you speak of as lying west
of Washington Avenue, I wish you would be good
enough to indicate, if you can, here about where it
is on this map. A. Where is the property?

Q. Here is your property; here is the railroad;
and here is Washington Avenue; there you have
the corner of Jerolaman Street and Washington
Avenue (indicating on map). A. About 190 feet,
I think it is; from 180 to 190 feet west of Wash-
ington Avenue the spring had its origin (indicat-
ing on map).

Q. Do you know a street on the ground called
Essex Street? A. I do.

Q. Where is the spring with reference to Essex
Street? A. On the north side of it.

Q. On the north side of Essex Street, about 190
feet west of Washington Avenue, is the spring from
which flowed down this watercourse; is that right.
A. That is right.

Q. Now, where is the watercourse with reference
to your buildings? Just tell us as if you did no
have any map> A. It enters the buildings near the



Theodore Jerolamun, direct. 3

railroad, on the west side of what I call the lum-
ber yard, west of the railroad; it enters under the
buildings, or, rather, under my stable, then runs
northerly nearly under the center of my lumber
sheds and other buildings down to near my office,
and then runs diagonally out from my sheds out-
side, but right near to it, quite close to it.

Q. Did you build the stables that you speak of,
or were they there when you first went to this prop-
erty? A. 1 built everything that was there.

Q. Prior to that time had you experienced any
trouble from the overflow-of this watercourse? A.
I experienced no trouble for about ten years—
about 1890 or 1891.

Q I am asking you whether you experienced
any before building? A. No.

Q When did you build? A. Well, I can’t recol-
lect the exact years.

Q Well, after you built when was the first trou-
ble that came from this watercourse overflowing?
A The first trouble?

Q Yes, A. I first began to have trouble in
1891, or something like that,

Q I did not ask von that. Please listen to my
question, because I do not want to waste time.
I ask von when, with reference to your building—
not what year, but how long after you built or
before you built—did you have trouble from the
overflow of this watercourse? A. Put little trou-
ble before 1 built.

Q And after you built, how soon or how long
after you built was it, how many years? A. It
nught have been two or three or four years; I
cant recollect now.

Q Now, what did you do, if anything, to keep
the watercourse from overflowing? A. At first, as
Thave said, T experienced no difficulty. Tused my
fence posts laid down on the other side of the



4 Theodore Jerolamanf direct.

stream and piled my lumber—rotted off fence
post®—first, after several years—

Q. You piled your lumber up. I see. Go ahead.
A. —across the stream, using the ground. After |
began to experience difficulty with the flooding of
my lumber I took away those—the lumber—and
built walls on either side once or twice, and final-
ly I widened and enlarged the walls much higher,
and after a few years that proved utterly inade-
quate; the water came down with such tremendous
force and volume that it filled the entire channel
with rocks and stones and debris of all kinds, and
it swept over my lumber and coal yard.

Q. Now, in November, 1911, did you have any
special trouble from overflow? A. Very much.

Q. Just describe that, will you, to the jury?
A. As [ said—

Q. Not only tell us the effect of it, but tell us
what happened.

Mr. DeGraw: When was this, Judge?
Mr. Skinner: November, 1911.

A. The flood came with such volume that the
channel, the walls that I built, was entirely inade-
quate to control it; in fact, I abandoned trying to
control it. It filled the channel with debris and
burst out through the yard and spread out over
the lumber and coal and scales; it swept over my
scales, washing them out, washing out the sides,
and also entered, I think, the rear door of my
office at that time.

Q. Well, did it do any damage to your prop-
erty? A. It certainly did.

Q. Describe that. A. Damage to the scales, an
to the lumber particularly, and, if I recollect cor
rectly, it also damaged, perhaps, to some extent,
the cement, but I can’t recall whether the cemen
was damaged at that flood or the other. It m some



Theodore Jorolaman, direct. 5

time since; I cant recall. 1 know that the
cement was greatly damaged at one flood or the
other, but I cant particularize.

Q Then what was the damage to the scale? A.
The scale was very badly damaged, washing out
the sides, and, in fact, washing the walls and
tilting the scales, you might say, washing out,
probably, cutting away all the supports on the
side.

Q Was this scale what they call a platform
scale? A. It was a Fairbanks coal scale.

Q. You drive the team on and weigh the load?
A. Yes, sir.

Q And did you have it repaired? A. I did.

Q What did it cost you to have it repaired? A.
Well, the Fairbanks bill for the iron work was
$109.

Q Have you got that bill? A. I have.

Q Will you produce it, please? A. (producing
paper) :  $109.20.

Mr. Skinner: I offer it in evidence.
Paper shown to defendant’s counsel.

Q Did you have the scale that was damaged
repaired, or did you replace it with another, turn-
ing in the old scale? A. I think they replaced it
with a new scale; that is my recollection, that
they put in an entirely new scale—new iron work.

Bill marked Exhibit PI.

Q How long had you had that scale that was
damaged? A. That was the first scale I had put
in.

Q Well, that does not tell me what I asked you
about, A. Since 1881.

Q Was there any reason why it was replaced
with a new scale instead of having repair work done
on that particular scale? A. Ho, I cant tell you,
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except it was in a very rusted condition, a badly
rusted condition ; it wouldnt weigh true.

Q. What was its condition before the flood? A.
Well, I didnt experience any difficulty with it;
it was all right.

Q. Well, what was its condition— A. I found
when it was not accurate | had to have something
done.

Q. Before the flood what was its condition of re-
pair? A. Fair.

At one o’clock, P. M., the Court takes a recess
of one hour.

After Recess.

THEODORE JEROLAMAN, plaintiff, resumes
the stand in his own behalf.

Direct examination (continued) by Mr. Skinner:

Q. Mr. Jerolaman, did this first flood damage
your property there in any other respect than the
scale? A. Lumber, coal; I am not sure as to
cement.

Q. How about the lumber, what was the damage?
Not the amount of it, but the kind of damage? A.
Well, the kind.of lumber?

Q. No, the kind of damage? A. By reason of
water, of course, and the flood, the water and the
mud.

Q. Well, did the water come up around the lum-
ber? Just tell us. A. Around a portion of it.

Q. Do you remember what kind of lumber it was?
A. You are speaking now of the first flood?

Q Yes. A. The small flood? We call that the
first flood.

Q. Yes. A. What kind of lumber?

Q. Yes. A. White pine, cypress.
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Q. Any North Carolina pine? A. Some North
Carolina.

Q Did you do anything at all in the way of re-
pairing the damage, repiling the lumber, or any-
thing? A. Oh, we tried to save what we could.

Q What did you do? A. Repiling it, took off
the better lumber and tried to save the other lum-
ber, as far as our ability went.

Q And what about the condition of your yard
when the flood had subsided? A. Why, it'was con-
siderably tom up.

Q Anything deposited there from outside? A.
Mud, earth, stone, gravel, sand.

Q Now, did you have anybody come there for the
purpose of examining the condition of your yard
and appraising the damage? A. I did.

Q Who? A. I think it was Mr. E. J. Mutch
and Mr. George Wharton; that is my recollection.

Q Now, then, what is the slope of Jerolaman
Street going west from Washington Avenue, up or
down? A. Up, the grade is up.

Q What is the slope of Jerolaman Street going
east from Washington Avenue? A. That is a still
greater descent.

Q It is down? A. Down.

Q And going west from Washington Avenue,
how far does the upward grade continue? A. Oh,
to the top of the hill where the reservoir is situated.

Q And where is the reservoir with reference to
Hew Street? A. It is west of New Street.

Q How far? A. I should say about 400 feet.

Q This is a scale of a hundred feet to the inch.
I suppose somewheres up in there (indicating)?
A A little further, probably; somewheres along
there (indicating).

Q Now, was there any macadamizing of the
streets of Belleville at some one time, some particu-
lar time, any general macadamizing? A. There
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was no streets macadamized at all until about 1890
or 1891.

Q And from there on was there considerable
macadamizing? A. There was.

Mr. Skinner: I take it that yon will not
object to my leading a little about these ad-
mitted facts.

Q. Not until practically all of the streets of the
township had been macadamized? A. Nearly all;
there are some not macadamized yet.

Q. Well, when did you first come to Belleville?
A. 1881.

Q. At that time was Union Avenue macadam-
ized? A. It was not.

Q. Or DeWitt Avenue? A. No.

Q. Or Hornblower Avenue? A. No.

Q. Or Jerolaman Street? A. No.

Q. And later were those streets that I have just
mentioned all macadamized? A. They were.

Q. As you first knew this section lying west of
Washington Avenue and south of Jerolaman Street,
was there any portion of it that was flat or practi-
cally level? A. Well, if I can explain in my words,
there was a dividing ridge from which the water
descended from that ridge south to Quarry Street,
nearly all of Quarry Street on the north sido-

Q. Quarry Street is down here below John Street,
is it not (indicating)? A. The scheme of drain-
aga I do not care about the scheme of drainage. A.
The drainage on the south of that ridge draine
Quarry Street principally, or nearly all; on the
north of that ridge it drained to Jerolaman Ctree .

Q. Listen to my question and answer it, please.
I asked you whether there was a level portion,
or flat portion, on any portion of this territory
that has been described just now? A. No.
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Q Were there any ponds there? A. There was,

Q What were they? A. There was what was
called Hornblower’s pond; I believe some called
it Stevens’ pond; they called the smaller Horn-
blower’s pond. I always called that there south
of Holmes Street Hornblowers’ pond.

Q That was south of Holmes Street? A. Yes.

Q Where was it with reference to DeWitt Ave-
nue? A. Between Holmes and DeWitt.

Q. That was in here (indicating) ? A. Yes.

Q Was that a skating pond in the Winter? A.
Yes, I believe it was.

Q What was the character of the ground north
of Holmes Street between Union Avenue and
Hornblower Avenue? A. Descending, or rising,
as you might call it.

Q Was there any collection of water in that
ground? A. The water drains from New Street
to Union Avenue to the Hornblower’s Pond.

Q. The Hornblower’s Pond was south of Holmes
Street? A. Yes, sir.

Q I am dsking you about north of Holmes
Street. Please listen to the question. A. Yes,

Q Was there any collection of water north of
Holmes Street? A. There was.

Q Where? A. In the pond lying between
Holmes and Jerolaman and between DeWitt and
Hornblower Avenues.

Q Between DeWitt and Hornblower and be-
tween Holmes and Jerolaman? A. Yes.

Q And what was the character of that terri-
tory in that boundary generally, as to whether it
was— A. Well, rather low.

Q Well, was it dry or wet? A. Wet.

Q Aside from the pond, outside of the pond
itself? A. Outside of the pond it wasn’t—I
wouldnt call it exactly dry and I wouldnt call
it wet outside of the pond.
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Q. Was there anything done by the township
in connection with the macadamizing of these
streets, anything done to the grade of the streets,
any grading done? A. On both DeWitt Avenue
and Hornblower Avenue.

Q. And after that macadamizing and such grad-
ing as you remember, was there any effect upon
the water that had before that and still con®
tinued to fall on this flat surface up there? A. It
ran north to Jerolaman Street.

Q. Well, do you mean that that was in any way
affected by the work of the town? A. Well, th
cut the ridge, the dividing of the ridge, between
that and John Street, and threw the water that
went to Quarry Street—they threw that back to
Jerolaman Street by reason of filling in DeWitt
Avenue several feet.

Q. Was there anything of the same kind on any
other street? A. Only a slight amount of that on
Jerolaman Street near the reservoir.

Q. Was there anything in the way of pipe.
Did they put in any pipe at all to take off any
of the water from Jerolaman Street to other prop-
erty? A. They put a pipe under there; the town
put a pipe there, but the owners of the property
on that street filled in and built a house there,
and that stopped the water.

Q. Put a pipe where? A. Under Jerolaman
Street. .

Q. Tell us where. A. Between Linden, or near
Linden Avenue; I can say just exactly; it was
very near Linden Avenue, or Hornblower Ave-
nue, rather. Linden is a continuation with a jog.

Q. Now, after heavy rains would there be any
water thrown through this pipe? A. After heavy
rains, surely. h

Q. And onto this vacant land? A. In
lower land on the north.
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Q What would become of it there? A. It
Would there collect and run down and get into
the channel where the stream—where the brook
was.

Q Was there any place there where it collect-
ed and did not run away, just dried up, or evap-
orated—a pond, I mean? A. Yes, there was a
pond that did evaporate, to a certain extent, but
after it got a small amount of water it then ran
away.

Q The overflow? A. The overflow.

Q Have you seen the water coming down Jero-
laman Street after heavy rains and reaching
Washington Avenue? A. I have, yes; I have
seen it coming down all along when—

Q. Just answer the question. You have seen
it coming down Jerolaman Street to Washington
Avenue? A. Yes.

Q I am speaking now of the times after heavy
rains. How would it go when it reached Washing-
ton Avenue? A. When it was unobstructed—it
struck the avenue when unobstructed, and it would
turn north until the gutter became filled with
debris, and then the water would go over.

Q What do you mean by that? A. Go over the
avenue, and then straight on down Jerolaman
Street.

Q It would cross Washington Avenue and go
straight down Jerolaman Street? A. Yes.

Mr. DeGraw: Could you fix this time? Is
this last year, or when he came to Belleville,
or just what time?

Mr. Skinner: I will try to bring it out.
We cannot do it all at once.

Q \ ou say unobstructed it would go down and
do this. What do you mean by that? A. Well,
until they had built ditches, cleaned out the cul-
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verts and put in—cleaned out the channel and put
in culverts to take it the other way.

Q. Never mind. Before any culverts were built,
in the earlier state of things, water came down
after a storm, you say, and ran across Jerolaman
Street. When was that? A. That was before they
built up Jeroloman Street; it was while Washington
Avenue was a macadamized road, before they had
raised the crown of Jerolaman Street the second
time.

Q. Did this water running across Washington
Avenue and dowm Jerolaman Street have any effect
upon the roadway? A. Cut it in great gullies.

Q. Did that happen more than once? A. Oh, yes,
a number of times; I couldn® say how many.

Q. Did it happen more than one year? A. I
think it did, several years.

Q. And when was that, generally speaking? A.
It was after they had almost concluded the grading
and macadarhizing of all these streets to the west,
about 1897,1898 or 1899.

Q. When you say “after they had concluded the
grading and macadamizing of these streets,” what
streets do you refer to? A. Hornblower Avenue,
DeWitt Avenue, Linden Avenue, Oak Street,
Academy Street, the upper part of Academy, not
the lower part, a little, small portion of Academy.

Q And other streets? A. And Van Houten
Place, a small part of Rutgers.

Mr. Murray: I would like Mr. Jerolaman
to tell what he means by that. He speaks
sometimes of grading the streets. If he
speaks of the town, I do not think thatist e
proper way to prove it.

Mr. Skinner: 1 do not know that I am
positive about it. I understood him to say
that the town did it. It was in my question.
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I asked him whether the work of macadamiz-
ing including any grading, or whether the
town did along with it any grading, and he
said yes.

Mr. Murray : Then I object to this form of
proving the grading of the streets. I think
the town records are the best evidence. It
is secondary evidence, at best.

Mr. Skinner : I submit, sir, that the town
records could not possibly prove physical
work of grading; that that is a matter of
work, not of resolution, that the town did
the work of grading.

The Court: I will let the testimony stand
as it is. If it becomes proper to prove
formal corporate action, the opportunity will
be given to do it, of course.

Defendant’s counsel object to this ruling
of the Court.

Objection noted as ground of appeal.

Q Now, Mr. Jerolaman, pardon me if I cut you
short. I am trying to keep this down and get it
through within the time that the Court has. You
have said that the water came down Jerolaman
Street and, crossing Washington Avenue, damaged
the street. What street do you mean? A. Jerola-
man Street.

Q Where? A. The east side of the avenue.

Q East of the avenue? A. East of the avenue.

Q That is, east of Washington Avenue? A. East
of Washington Avenue.

Q And that that went on through several vears?
A Yes.

Q Was there any work done that changed the
course of the water so as to divert it from crossing
Washington Avenue and down Jerolaman Street?
Was there anything done? A. There was.
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Q. Now, just tell us what was done to divert the
water that I am speaking of. A. The crown of
Jerolaman Street was raised up, I should say, above
the avenue a couple of feet more than it was before,
about 2 feet more than it had been previously
raised.

By the Court:

Q. What, street was that? A. Jerolaman Street
east of Washington Avenue.

By Mr. Skinner :

Q. (indicating) : Here is Washington Avenue
and here is Jerolaman Street. Just indicate with
the pointer where the raising of that crown of
Jerolaman Street was. A. (indicating) ; From
near the railroad to and including the sidewalk
on Washington Avenue.

Q. The east side of Washington Avenue? A
The east side.

Q. Who did that? A. Done by the town.

Q. How do you know? A. Well, I saw the town
men working on the street, and I don’ think there
was ever any question about it.

Q. And by “the town men” what do you mean?
A. Well, men employed by the town.

Q. Well, had you seen those men doing other
work around the town streets, and so on? A. Yes.

Q. And was there a force of men out working on
different streets of the town? A. There was.

Q. Doing the work of the town? A. Doing the
work of the town. ..

Q. Was there anything else done besides raising
the crown of Jerolaman Street? A. Somewhere»
along in 1900 or 1902—1 can’t tell yon the exact
time—the gutters were concreted. First, I thin
the gutters were concreted to the top of the curbs
to stop the water from going down, down Jerola-
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man Street; concreted the south side of Jerolarnan
Street, the gutter, to the top, or even with the
bluestone curb; on the north side it was concreted
to within about one inch of the top of the bluestone
curb, and later, or just at that time, there was the
culvert cleaned and fixed and arranged for iron top
covers to carry it across Jerolarnan Street running
north.

Q You say a culvert fixed for iron top gutters.
Were any iron top gutters put in? A. They were
covered with iron covers.

Q And what was the effect of this concreting
and guttering and iron covering, and all, upon the
water that theretofore had come down or that there*
after came down Jerolarnan Street from the west
toward Washington Avenue? A. There was no
further damage to the street.

Q I did not ask you that. A. No water except—

Q I did not ask you what effect upon the street;
I say what was the effect upon the water? A.
There was no water that came down except what
dropped from the sky.

Q Bo you mean that after they put the gutter
down no water came down Jerolarnan Street? A.
From Washington Avenue.

Q I am not talking about to Washington Ave-
nue; I am-talking about the west. 1 am asking you
whether there was any effect at all on the water
coming down Jerolarnan Street from the west to
Washington Avenue, not from it? A. It came
down in great volumes.

Q What became of it? What did these gutters
do with the water? A. They turned the water
north. I thought you were talking of the east side.

Q The water came down and was taken by these
gutters? A. Yes, sir.

Q And by this concreting? A. Yes.

Q Who did that work? A. The town.
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Q. And when it was taken north where did it
go? A. It went to culverts established by the
county at the time the road was built into this
brook, or spring run.

Q. Culverts that had taken the water from
where? A. To the culverts—

Q. From where? You say culverts established
by the county. Culverts that had taken the water
from where? A. That had taken the water from
the stream ; they were culverts that took that water
from the brook.

Q. Well, did the water get into this watercourse
and come through your property? A. It certainly
did; it had to. There was no other way. May I
also add that that culvert took the water on Wash-
ington Avenue from Jerolaman Street, and perhaps
a little further west, to the higher place on Wash-
ington Avenue on the north, previous to the mac-
adamizing of these roads?

Q. Now, you have told of the town’s raising the
crown of Jerolaman Street here at the east side of
Washington Avenue. How high was that crown
with reference to Washington Avenue? A. That
would be difficult for me to say, but it raised it suf-
ficient to form a gutter on Washington Avenue
that would carry the water north.

Q. Well, as the water came across Washington
Avenue down Jerolaman Street and reached this
crown, would the crown in any way obstruct the
flow of water down Jerolaman Street? A. The
crown of Washington Avenue?

Q. No. You have said that they raised the crown

of Jerolaman Street. A. On the east side.
" Q Now, I am asking you whether this raising
of the crown wolld be any obstruction to the water
coming down Jerolaman Street and across Wash-
ington Avenue? A. Surely; that is what it was
put there for.
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Q And being that obstructed by this raised
crown, where would that water go? A. North to
the culvert.

Q. Before that was done where had the water
that flowed north on Washington Avenue gone
when it reached the corner of Jerolaman Street
on the east side of Washington Avenue? Water
reaching the corner of Jerolaman Street flowed
where? A. Turned the corner and wént down
Jerolaman Street.

Q And did the water running down that way
occasion any damage to the gutter or road? A.
That, in connection with all the other water, cut
the gutter the street and the sidewalk.

Q Now, did it do anything to prevent that
water turning down the corner of Jerolaman Street
and going across—did this raising of the crown
have anything to do with that? A. It did.

Q What did it have to do with it? A. Turned
it north.

Q Kept it from running down there? A. Sure;
it was done for that purpose.

Q Now, later, in March, I think, 1912, did you
have another flood in your property? A. A ve
large flood. Y propery v

Q Before that flood had there been any new

1\1>vc()1rk in and about this water course? A. There
ad.

Mr. Skinner; I now call for the produc-
tion of a contract between James T. Boylan
and the Town of Belleville, dated August
29, 1911, and counsel for the defendant pro-
duces the original contract and specifica-
tions, and I offer it in evidence.

Marked Exhibit P2.

Mr. Skinner: [ am just going to read
portions of this, without reading it all. It
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m dated August 29, 1911, between the Town
Council of the Town of Belleville and James
T. Boylan (reading).

Q. Now, that contract is dated August 29th,
and says in the specifications that the work is to
be completed on or before September 15, 1911.
Did you see any of that work done? A. I saw it
done.

Q. And as a part of that work was there any
storm sewer pipe laid across Jerolaman Street, to
your property? A. There was, what we call a Y,
what I would term a Y.

Q A Y from some point to another point, I
suppose? A. Yes, sir.

Q. From what point? A. To the end

Q. From what point? A. From the point near
my office to the center—to the east side of Cort-
landt Street, a short distance from a point near
my office.

Q. From a point near your office, on the west
side of Cortlandt Street? A. Yes.

Q. To the east side of Cortlandt Street? A
Yes.

Q. That is across the street? A. Diagonally.

Q. And where was the westerly end of that Y
with reference to your property? A. A few feet,
perhaps 10 feet, 8 feet.

The Court: Which is Cortlandt Street?

Mr. Skinner indicates on map.

The Court: That was on the corner of
Cortlandt and Jerolaman Streets?

Witness: Yes.

Q. Now, you say perhaps 10 feet from where?
A. Near the corner, I said.
Q. Perhaps 10 feet from where? A. From my

office.
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Q. I did not ask you that. I asked you how
far it was from your property, not from some par-
ticular building. A. That would be about *10 feet.

Q Was there a fence there? A. No.

Q Where was it with reference to the sidewalk?
A. Right at the edge of the sidewalk.

Q. Which edge? A. The inside edge, the west-
ern edge.

Q So that it ran to the westerly edge of the
sidewalk on the westerly side of Cortlandt Street?
A. That is right.

Q Did it connect with this old watercourse that
ran through your property? A. The new Y?

Q Yes. A. No, it connected with a new cul-
vert, a new sewer, recently established by Mr.
Boylan.

52. Well, it had two ends, did it not? A. One
end—

Q One end connected with the sewer established
hy Mr. Boylan? A. Yes, sir.

Q What did the other end connect with? A.

the stream that ran through my property.

Q That is what I asked you, if it connected
with the watercourse, and you said no, it did not.
A. 1 did not understand you, then. I beg your
pardon.

Q Perhaps I am trying to go too fast, but I do
hot want to hurry you so that you do not under-
stand my questions. Just try to listen intently.

o that the westerly end of this Y, as you call
i, connected with the watercourse through your
property? A. Yes.

Q And then the water thereafter that came
aown this watercourse would run into this Y,

s S,pi}lole wa®caBed? A. A cement pipe about
thirty inches in diameter.

Q Now, was there anything done to the opening,
the mouth of that pipe, to coyer it oyer or obstruct
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Mr. Mhirrav: 1 object to this, if your Hon*
or please. Our contention is that there were
no obstructions put in by any duly author-
ized agents or servants of the town. I think
it is incumbent upon the plaintiff to estab-
lish this by the proper means and by the
best evidence. 1 do not think that Mr.
Jerolaman’s testimony on that point is com-
petent.

The Court: All that Mr. Jerolaman has
been asked to say is whether anything was
put there, not. who put it there.

Mr. Murray: I have no objection to that.

Mr. Skinner: Now, answer the question.

A. There was two iron bars put in acress the pipe,
under the direction—

Q. Never mind that. 1 dont want you to get in
anything that is not responsive to the question.
That might be objectionable. There were two iron
bars put across the opening? A. Yes, sir.

Q. When was it done with reference to the time
when the Y was put down? A. At that time.

By the Court:

Q. Now, tell us how these bars ran, up and
down, or crosswise? A. Crosswise.

Q. And how far apart? A. About eight or nine
or possibly ten inches apart.

By Mr. Skinner:

Q. How big, or thick, were they? A. About an
inch in diameter, perhaps.

Q. About how wide was the opening, the mout
of this Y, this sewer pipe? A. There was an open-
ing above the pipe, what we call a basin above the
pipe; the pipe lay below; there was a receptacle,

what I call it.
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Q I did not ask you that. How wide was the
mouth of that pipe? A. The diameter of the pipe
was thirty inches about.

Q Now, after that— A. Please excuse me! I
want to explain. The bars were not put in the pipe;
they were put in this basin or receptacle above the
pipe.

Q Then when you say “above the pipe,” do you
mean above it vertically or above it running west,
up the hill? A. Vertically.

Q So that above the pipe there was some kind
of a basin, was there? A. Yes, sir.

Q Was it a catch-basin? A. What I call a
catch-basin.

Q. Where was it with reference to the mouth of
the pipe, was it east or west of it? A. West.

Q West of it? A. Yes.

Q How much west of it? A. Well, immediate-
ly—almost immediately west of it.

Q Then when you say above the top of the pipe,
do you not mean above it in the sense that it was
further up the course of the stream? A. I mean
both perpendicular as well as west.

Q. Then you mean it was higher than the top of
the pipe, but was situated west of it? A. Correct.

Q In other words, the water as it came down
the stream first collected in a catch-basin?, A. Yes,
Sir.

Q And across the mouth of that catch-basin was
it covered with any cement or any cover of any
kind, any walls of any kind? A. It was covered;
the top of it was covered.

Q And that had an opening, did it? A. An
opening on the west side.

Q. The water went in there? A. Yes, sir.

Q Did not the water get out of it at all? Did
it stay there? A. From there it dropped into the—
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Q. Then it had an opening on the other side, too,
did it not? A. Sure, on the east side.

Q. Then there was an opening on the east side?
A, Yes.

Q. And were these bars across the east or west
opening? A. Across the catch-basin, the west open-
ing.
Q. Across the west opening? A. Yes.

Q. So that as the stream came into the catch-
basin on the west side of the catch-basin there
were bars put across the place where the water
would come in? A. Correct.

Q. Then from that catch-basin the water ran
out of it on the east side? A. Yes.

Q. And, as I understand you, fell to a lower
level? A. Yes.

Q. A few inches? A. A few feet, yes.

Q. What? A. Well, it was about the distance
of the pipe, the concrete sewer pipe.

Q. About the distance of it? A. Yes. Practi-
cally two drops to the water; one drop was about
even with the top of the concrete pipe, the thirty-
inch pipe, and then there was still another drop
'which took it to the bottom of the thirty-inch con-

crete Xipe.

Q. At any rate, it dropped to it, and ran through
the Y tfyat you have described? A. To the main,
yesQ Now, was there any wav provided for the
watercourse, or stream, to get to this Y, or storm
sewer, except.first passing through this catchba
sin? A. There was none after they had taken up
the middle drain across Cortlandt Street; they had
closed that up.

Q. That was across Cortlandt Street? A. Yes.

Q. Where was this catch-basin, on your property
or A Immediately Mear it, about 10 feet from

it.
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Q. Was it in the sidewalk or under it, or where?
A. Partly under the sidewalk, yes.

Q That is, on the westerly side of Cortlandt
Street? A. Yes.

Q Now, after that was there a flood? A. Yes.

Q I think that you said you had a flood in
March, 1912? A. Yes.

Q Was this work under the Boylan contract
with the Town of Belleville done before that flood
or after? A. It was done before that flood.

Q And, therefore, before these bars were put
in? A. The flood?

Q Before these bars were put in? A. No.

Q The flood was after the bars were put in?
A. Oh, yes.

Q Now, tell us about that flood just in a few
words.

Mr. DeGraw: Is this the first or the
second flood?
Mr. Skinner: The second.

A. It was along in the night/ I think, some-
wheres along midnight, and there was a very
heavy rain. I got up very much worried about
my property, as I had told several that those bars
Were going to be a very dangerous thing—

Q Well, never mind that. A. Well, I got up
and went down to the yard. [ went through the
center of my yard, and the water was nearly to
my waist, and I nearly fell in the flood getting to
my office, and I found it running over the—high
up over mv scales and into my office. I could do
nothing; it was entirely too late for me to do any-
thing; 1 couldnt do anything, so I went back
home,

Q Well, that was that night, was it? A. Yes.

Q Now, the next morning, tell us what you
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saw. A. The next morning my yard, the front,
was in a deplorable condition.

Q. Tell us what it was. A. Why, the lumber
had been covered to—rwell, 2 or 3 feet with water
and mud; my scales were washed out again, and
the office was flooded, the hardware was damaged,
and the yard was cut full of gullies and the ce-
ment that was put up on the platform in the yard
was greatly damaged, the coal was filled with
mud and water, and some of it at that time
washed wherever the rain had—

Q. Now, had any refuse, or debris, collected
against these bars, caught on the bars? A. 1
found that they were entirely stopped up. It had
filled away up to nearly the top of the recep-
tacle with sticks, stones, grass and branches of
trees, common debris that comes down through a
flooded district™ ordinary debris.

Q. And was the effect of this to entirely stop
up the Y, or only partially? A. Entirely, en-
tirely stopped up the Y.

Q. Now, had there been any heavy rains be-
fore that, a storm of any kind? A. Immediately
before, you mean?

Q. Well, at all before, anything that might have
any connection with this flood? A. No.

Q. There had not been any storm? A. There
was one after this, two days after this.

Q. Well, how do you account for this flood with-
out any storm, then? A. I understood you If
there was another storm.

Q. No, I asked you if there had been any storm
before this flood, anything that caused the floor,
the flood that you have been telling us about.
It was the storm, of course, that caused the las
flood. 1
Q. Well, cant you tell us about it? I aS<
you if there had been any storm. A. A very heavy
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storm. I am telling yon, it worried me. 1 heard
the rain coming down, and it worried me so that
1 got up.

Q. How low was the bottom of this watercourse
as it went through your property, below the level
of the banks or adjoining property? What was
the depth of the watercourse? A. Well, that
would be difficult for me to say, because with
every storm the whole channel that I had built,
the walls that I had built on each side, were filled
up, choked up.

Q Well, I do not see how that would make
it difficult for you to say how deep it was. A.
Well, the bottom perhaps 2 feet below that, below
the debris that was in there.

Q. Well, was the bottom of the watercourse of
the same level as the adjoining property, or was
it lower A. Lower.

Q How much lower? A. Well, it probably was
2 feet, or maybe 3 feet, in most places. In some
places it was deeper than others.

Q. And how high were the walls or masonry
that you had built alongside of this watercourse?
A Well, I think in most places I built up alto-
gether about 3 feet, first, probably a foot or more
than that; I don’t know which I built most of;
probably built 3 feet altogether in most of the
places.

Q 3 feet above the banks, above the level of the
banks? A. No, I mean from the bottom of the
creek, or the brook, from the bottom, from the
bed of the stream up.

Q So that the total height of these walls was
mbout 3 feet? A. I think that would be about it,
as near as I can tell.

Q Had the walls had any effect of increasing
the height of the bank or the depth of the water-
course? A. The walls would naturally—if not
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filled with, debris, the tendency would be to clean
it out, by putting up the walls the tendency
would be to force out the debris, but it didnt
do it.

Q. Well, that is not what I asked you at all. 1
asked you whether the walls had made the water-
course any deeper than before? A. I don’t know
that it did particularly, unless it might in some
places; it might possibly be deeper.

Q. Did you widen the watercourse at all? A.
Yes, I did at first.

Q. How much all together? A. I think I wid-
ened it—oh, I got it to five or six—at least 6 feet
wide, at last, I think.

Q. I did not ask you that. How much did you
widen it? A. Well, now, I cant—

Q. How much did you increase its width? A. I
think at the end there was from the first wall-
think I increased the width from the first wall 1
put up.

Q. Well, did you have anybody examine this yard
of yours after this second flood with a view of ap-
praising the damages? A. I did.

Q. The same men? A. The same men, with the
addition of Mr. George Walters.

Q. Did you present any claim for these several
damages to the town authorities? A. No, I can't
say that I did in writing; I don’ recollect it.

Q. I did not ask you whether you did in writing.
Did you through your attorney? A. Through my
attorney, surely.

Q. Did you have any conversation with any mem-
ber of the Township Committee of the Township
of Belleville before or after the changes that you
have described at Jerolaman Street and Wash-
ington Avenue? A. Yes.

Q. T will call your attention to the individual.
I refer to Mr. Percy Jackson. A. Not only with
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Mr. Jackson, but others, I think. Of course, I can’t
recall all. T met Mr. Jackson—

Q. I did not ask you that. Did you have any
such conversation? A. T did.

Q When was it with reference to the changes
at Jerolaman Street and Washington Avenue— 1
mean the raising of the crown and putting in the
culvert before or after? A. Xthink it was just
before.

Q Did you have any warning or idea then that
the town was going to make any changes? A. No.

Q Did you talk with Mr. Jackson at all on the
subject of disposing of the water that came down
Jerolaman Street and across Washington Avenue9
A 1did.

Q What position did he then hold? A. He was
on the town committee, one of the town committee,
the Belleville town committee.

Mr. Skinner: That will be admitted, will
it not?

Mr. DeGraw: No, I do not know that
Percy Jackson was ever on the town com-
mittee.

If your Honor please, I would like to ob-
ject to the witness going into any conversa-
tion he had with one Percy Jackson, unless
they first show how and in what manner
Percy Jackson could bind the town by what
was said at that time and what he said.

Question withdrawn for the present.

Cross examination by Mr. Murray:

Q Mi. Jerolaman, when did you have your first
flood in your Cortlapdt Street property? A. The
first flood to do me any great damage

Q I mean what was the occasion—when did the
stream first overflow its banks after you had lo-
cated there? A. I can’t give you the exact year.
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Q. About? A. I should say probably 1895 or
1896, somewhere» along there; possibly 1894; I
couldnt remember the exact date.

By the Court:
Q. Do you mean 1894 or 19047 A. No, 18%4.

By Mr. Murray:

Q. And when was the next occasion? A. Oh,
there were several occasions—none serious until
about 1901, none very serious. Of course, if I may
be allowed to explain, so as to make it clear, in as
few words as possible—

The Court: No, you were asked when the
next one was.

Q. You say none very serious until about 1901?

A_deﬁlere were many floods previous to that? A
Yes.

Q. This flood in 1901 was quite serious, was it?
A. Very serious.

Q. As serious as the one in March, of which you
complain? A. Not so serious as that in some re-
spects.

Q. Well, in what respects was it not so serious?
A. In damage to material, lumber and cement, and
so forth.

Q. Well, how did it compare with regard to the
amount of water in your yard? A. Much more
water in the recent flood.

Q. In the recent flood—you refer to March? A.
Yes, the last flood.

Q. Well, do you remember the circumstances
surrounding the flood in 1901? A. I remember,
yes, very well.

Q. What time of year was it? A. Well, I
couldn remember—
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Mr. Skinner: I do not want to interpose
any unnecessary objection, but there are sev-
eral floods, as we have seen. This that
counsel is questioning about is not involved
in this suit; we are not claiming anything
for it; and it seems to me it might well be
treated as outside of the scope of the exam-
ination.

The Court: It occurs to me that the his-
tory of that earlier flood might perhaps
throw some light on the causes of the later
floods. The question would be whether the
same conditions were present. [ think I
will not interfere with the examination.

Q What time of the year was the flood in 1901?
A 1 wouldnt be able to say now.

Q Summer or Winter? A. That I cannot pos-
sibly say; I should think in the Summer, but I
wouldn’t state positively what months.

Q In the Summer? A. Yes.

Q Was it an unusual storm that caused it? A.
Yes.

Q Do you remember how that storm compared
with the storm preceding the flood in March,
1912? A. What is that?

Q Do you remember how the storm that caused
the flood in 1901, compared with the water falling
i the flood in 1912, in March? A. The water—
well, the volume might have been nearly the same
coming through, but the difference between the
two was that the stoppage of these iron bars chok-
ing up the culverts raised the water in my place
to a much greater height, causing much more dam-
age.

Q What about the difference in the quantity of
water that fell, so far as you can remember? A.
I couldnt tell you.
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Q. At what time in the March flood did you get
to your place of business, to your lumber yard?
A. T think I went down in the night, about one
o’clock.

Q. About one o’clock? A. Somewheres along in
the night; I couldn’t say exactly the hour.

Q. And I understood you to say that the water
was waist deep? A. It nearly was that deep. It
nearly took me off my feet; I nearly fell trying to
cross my yard.

Q. Nearly in the center of the yard, that was?
A. Nearly in the center of the yard.

Q. The center of the east side? A. The east
side.

Q. About half-way back from Cortlandt Street?
A. About 30 or 35 feet west from my office, back
of my office.

Q. That would be about half-way back in the
yard, would it not, approximately? A. Pretty
pear.

Q And how did you get back there, did you
open the gate? There is a gate in the fence across
the Cortlandt Street front of your property, is
there not? A. Yes.

Q. Was the gate closed up that nigbt? A. Yes,
the gate was closed, the lattice gate.

Q. Was that a solid board fence, a close board
fence? A. From the gate, from the gate it is a
solid board fence running north.

Q. What kind of a gate is it, is it a solid board
gate? A. No, it is a lattice gate with a frame
around the lattice work.

Q. It comes down close to the ground, does it?
A. It comes down close to the ground.

Q. How did you get back in the rear part of
your yard, did you go through the gate, or your
office door, or how? A. I think I opened the office
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door, and, if I did, I closed it and went back
through the yard and went home.

Q This was in March. It was pretty cold
weather, was it not? It was pretty cold weather,
was it not? A. Well, I cant «ay; I dont remem-
ber.

Q Did you wade away back in your yard? A.
I did.

Q And you say the water almost swept you off
your feet? A. It did.

Q Which way did the water seem to be flowing?
A Flowing from west to east across through my
scales and through the fence.

Q From west to east? A. From west to east.

Q That would be from the rear part of your
yard to the front- of your yard (indicating on
map) ? A. Ran right through here (indicating).

Q A stream almost strong enough to take you off
your feet, as you expressed it? A It was, yes.

By the Court:

Q You are speaking now of the storm of March,
1912, as I understand? A. Yes, sir.

By Mr. Murray:

Q How long did you stay there that night? A.
I didn't stay but a few minutes.

Q Your stable is the building which is furthest
west of your buildings which are built over the
stream, it it not, Mr. Jerolaman? A. Yes.

Q In other words, the stream starts to go under
your buildings immediately under the stable, does
itnot? A. It does.

Q What do you do when you clean out your
stable? Where do you put the stable sweepings?
A We have a pit.

Q Where is the pit? A. It is about—alongside
one of the sheds, one of the lumber sheds, on the
west of the lumber shed and in front of the stable.
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Q. That is pretty close to the stream, is it not?
A. No.

Q. Well, with reference to the front stable
entrance, where is it? A. In the yard, the lumber
yard, on the north side.

Q. No, answer the question. With reference to
the entrance to your stable, where is the pit in
which you place the stable sweepings? A. I say
immediately in front of it, to the north.

Q. In front of it, to the north? A. Yes.

Q. How far in front? A. 15 or 20 feet, I should
say—15 feet; I didnt measure.

Q. How would you say that the flood of November
compared with the flood in 1901 as to the water
that was in your yard? A. The flood previous to
the heavy flood?

Q. Yes. A. Well, the damage was not so great?

By the Court:

Q. What damage was not so great? A. The dam-
age to the lumber and to the—

Mr. Murray. No, that is not what I asked
you.

I .ask that that be stricken out. It is not
responsive. The question was, how did the
flood of 1901 compare in quantity, or com-
pare with regard to the amount of rainfall,
or the amount of water which was thrown
into your yard, compare with the flood of
November, 1911, of which you complained
here?

The Witness: Well, they were both very
heavy. 1 couldnt say as to the exact dif-
ference in regard to the rainfall; 1 only
know in regard to the depth of water in my

yard.
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By Mr. Murray :

Q Well, how did they compare? A. Oh, well
this last was much deeper.

Q. I am not speaking of the March flood; I am
speaking of the November flood, as compared with
the 1901 flood. A. That smaller flood?

Q. Yes. A. Oh, that was much less; that was a
smaller flood.

Q What can you say, if anything, Mr. Jerola-
man, with regard to the direction of the fall with-
in the area between Jerolaman Street and Over-
look Avenue since 1880 and 1881, with reference
to the water? Did it or did it not flow into your
brook? A. Do you have reference to the entire
drainage area? [ want to understand you. The
entire drainage area?

Q No, I am speaking of this area between Jerola-
man Street on the south and Overlook Avenue on
the north, bounded west by Forest Street or
Adelaide Avenue. A. There was a large fish pond,
called Miller’s pond, east of Overlook and north of
Jerolaman Street.

Q You do not mean east of Overlook? A. I
mean south of Overlook and north of Jerolaman
Street, called Miller’s pond. I dont know that I
can locate it.

Q With reference to DeWitt Avenue where was
that located? A. It was a bit west of DeWitt
Avenue.

Q And about how far, half-way between Jerola-
man Street and Overlook Avenue? A. I wouldn’
say, but my impression is that was west of DeWitt
Avenue. It may be—

Q How far south from Overlook Avenue and
north from Jerolaman Street? A. About half-way
between.

Q About midway between? A. Yes, sir.
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Q. Do you know where the water came from that
formed that pond? A. It came from the surround-
ing lands on all sides, as near as I can recall.

Q. Now, you are speaking of what time? A. Be-
fore the grading and macadamizing of the streets.

Q. When you first moved there, was it not? A.
When 1 first moved there yes.

Q. And where did the contents of that pond—
where was the outlet? A. Well, I don't think it
had much outlet, to my recollection. There was
fish in it.

Q. Well, it had some outlet, did it not? A. What
is that?

Q, It had some inlet, did it not? A. Yes, sir.
It soaked away, a good deal of it. I don’t remem-
ber any outlet.

Q. Well, it soaked away? A. Yes, sir.

Q. It had no defined outlet? A. Yes.

Q. Is the land between Forest Street and Cort-
landt Street and between Jerolaman Street and
Overlook Avenue level, or is it on an incline? A
I think it is not level entirely; I think there is a
grade.

Q. And which way is the grade? A. Some parts
of it in one direction and some in another.

Q. I am speaking of the general grade? A. Oh,
the general grade would be sloping to the east.

Q. .Tn other words, there is a steady fall, or I
mean a general fall, from Forest Avenue almost
down to the Passaic River, is there not? A. Yes.

Q. Several hundred feet below your property?
A. Correct.

Q. So that you are virtually on the side of a hill
here? A. My property?

Q. Yes. A. No, I am on the flat below the—

Q. At the foot of the hill? A. At the foot of the

hill.
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Q Now, Mr. Jerolaman, do you know whether
the water which fell on the area between Overlook
Avenue and Jerolaman Street drained into your
brook or not when you first moved there? Do you
know that? A. Before the streets were—

Q Yes. A. I don’t know that I can give you any
intelligent information as to that before the streets
Were graded and macadamized.

Q Where did the surface water go that fell on
that territory? A. Pretty much all of it went into
the ponds and depressions.

Q Whereabouts?  A. Different depressions.
Miller’s pond was the principal one.

Q Did it reach Washington Avenue? Did it
flow east and reach Washington Avenue? A. Not
very much so.

Q Did it flow south and reach your brook? A.
Some of it undoubtedly did; I think so.

Q And fromlhow far north did that water flow
into your brook? A. Before—

Q Yes, before the streets were graded? A.
Very little.

Q Some of it did? A. Yes, very little.

Q How far is it from the brook to Overlook
Avenue?

The Court: What is the scale of your map,
1 inch to 100 feet [measuring on map]?
About 15 inches and 3/4—1575 feet.

Mr. Murray: Approximately 1575 feet.

Q Then the water which fell on the area which
lies directly west and is north of your brook for a
distance of 1500 feet drained into your brook, is
that right? A. No, it is not.

Q Where did it drain? A. I think the large part
of it drained in Miller’s pond.

Q Well, that is west of DeWitt Avenue, is it not?
A 1 think it is.
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Q. How about the water which fell on the area
east of DeWitt Avenue, where did that go?
That did not go into Miller’s pond, did it? A. East
of DeWitt Avenue?

Q. Yes, the water which fell on this area east
(indicating). A. Well, until this—

Q. (Question read). A. Well, I don’t think there
was much water that drained in any direction east
of that, except a portion of it near around, we will
say, Malone Avenue, if you know where that is, and
perhaps some from Little Street drained from to-
wards that pond. There was some small area
there.

Q. The question is where it drained. A. It drain-
ed from this lower ground; it drained from there to
this here (indicating).

By the Court:

Q. Where did the water that fell on the east of
DeWitt Avenue go? A. Before the streets were
graded and macadamized there was very little that
went anywhere, except to soak in the ground, un-
less it would be a portion, as I have said, there near
Malone Avenue, near Washington Street, a small
portion of that land. The rest, I don’t think, went
much of anywhere, because it sloped to Malone
Avenue. [ mean outside of Miller’s pond, I don't
think much went before they were macadamized,
except this one portion here (indicating). That
1S my memory.

Q. Now, where did that portion go? A. The
natural tendency was towards this little stream,
but the descent was so slight that there was no
great volume of water coming down there.

Q Was New Street opened when you first
moved to Belleville? A. It was opened, but not
graded or macadamized.

Q. The street was there? A. I believe so; I
think it was there, to the best of my memory.
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Q How about Union Avenue? [ am speaking
now of the portion south of Jerolaman Street. A.
That, I think, was entirely opened after I moved
there.

Q. Union Avenue? A. The entire street.

Q Do you know whom that was opened by? A.
The principal part of it was opened—

Q I am speaking of this portion south here (in-
dicating) ? A. That was opened by the town,
graded by the town and macadamized by the
town. I dont know who had to do with laying it
out; I couldnt say that.

Q Is not that a county road? A. Union Ave-
nue?

Q Yes. A. Only recently. My understanding
is that it is a county road north from Jerolaman
Street, but I won’ say positively.

Q How about DeWitt Avenue, was that opened
when you moved to Belleville? A. I think it was;
that is, that part of it.

Q As a matter of fact, Mr. Jerolaman, was not
that a part of what was known as the Coddington
tract? A. The Coddington tract was there (indi-
cating).

Q That was all laid out, was it not? The por-
tion bounded north by Jerolaman Street and east
by Hornblower Avenue, on the west by New
Street, constituted what was known as the Cod-
dington tract, did it not? A. A large part of it.

Q Practically all laid out when you moved to
Belleville? A. No, I don’t think so. Most of it—
a deal of it has been laid out since.

By the Court:

» 7 the spring of this brook that you speak of
m existence now? A. The spring? The spring
~as been covered up; the spring has been covered,
inclosed or filled in.
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Q. Covered with what? A. Earth and stones.
But a pipe has been laid from the spring extend-
ing down into the avenue. It takes the spring,
whatever there is left of it, not so very much.

Q. When was it covered? A. Well, quite re-
cently, within a year or a year and a half, to the
best of my recollection; I think within a year.

Q. When it was an open spring were you famil-
iar with it at the time? A. Sure.

Q What was it? A. A very fine spring.

Q. Was it a boiling spring? A. Well, it might
be called a boiling spring. The water came up
from the rock. It was a shell rock spring.

Q. That came up through white sand? A. No.

Q. That is what I call a boiling spring. A. No.

By Mr. Murray:

Q. Mr. Jerolaman, I understood you to say on
your direct examination that you had two or
more parties— have forgotten their names—come
in and examine the property for the purpose of
seeing what damage had been done. They are here
in Court, are they? A. I believe they are; they
are here, I think.

Q. Mr. Jerolaman, did you not have some trou-
ble with the accuracy of your scale at one time?
A. When?

Q. I mean prior to November, 1911. A. I think
I had those scales repaired once.

Q. Did you have any trouble with it because it
weighed inaccurately? A. Not after I had it re-
paired, that I can recollect.

Redirect examination by Mr. Skinner:

Q. Mr. Jerolaman, there is something that I,
perhaps, overlooked. Before the township work of
grading and macadamizing, that you have spoken
of, on these streets! south of Jerolaman Street, were
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there any culverts laid at street intersections, or
did that come later? A. At what time that was—

Q Well, now, just listen. Before the work of
grading and macadamizing were there culverts at
street intersections, or did that come later? A. It
came later.

Q For example, where DeWitt Avenue inter-
sected Holmes Street, were there culverts there be-
fore the grading and macadamizing? A. There
was a very slight, small earthen pipe, I under-
stood, a very small earthen pipe, put down by
Hugh Holmes.

Q. But how about Holmes Street and DeWitt
Avenue, and how about Union and Holmes Street,
were there any culverts put down there? A. Not
before.

Q But afterwards? A. That I cant say.

Q Do you know whether as a part of the grad-
ing and macadamizing on this scheme of improv-
taent here culverts were put in on DeWitt Avenue
or Hornblower or Union Avenue carrying the water
across Holmes Street? A. I remember one at Horn-
blower Avenue crossing Holmes Street; after grad-
ing and macadamizing they put a culvert in there.

Q Who did? A. The town.

Q Before that time, without any culvert to carry
Water across Holmes Street on Hornblower Ave-
nue, where had the water gone? A. To Horn-
blower’s pond.

Q It stayed on the south side of Holmes Street9
A. Yes.

Q And the putting in of the culverts carried it
across Holmes Street? A. Until they enlarged the
culvert at Holmes Street and the pipe was en-
larged, that street had become obstructed.

Q You speak of somebody enlarging that pipe
at the comer of DeWitt Avenue and Holmes Street.
Who did that? A. The Town.
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Q. And then where did that carry the water? A.
North toward Jerolaman Street.

Q. Do you know of any other work of that kind
that was done, culvert laying, that carried the
water northerly, instead of letting it lie where it
had fallen? A. I can recollect two now at Horn-
blower and DeWitt.

Q. After the grading and macadamizing improve-
ments and the culvert put down what became of
Hornblower’s pond? A. After they had put in that
pipe it became practically dry, practically dry;
there may be some water occasionally there yet.

Q. Did the grading and macadamizing and lay-
ing of culverts have any effect upon the swampy,
wet portion of territory between DeWitt and Horn-
blower Avenues and between Holmes Street and
Jerolaman Street? Was that drained at all? A
Why, I think it was. The tendency was to drain it,
[ should say, to the best of my knowledge.

EDWARD J. MUTCH, sworn in behalf of plain-
tiff.

Direct examination by Mr. Skinner:

Q. Mr. Mutch, where do you live? A. Belleville,

Q. What is your business? A. Building con-
tractor.

Q. In your business as a building contractor do
you have to do with lumber and mason’s materials,
cement, and so on? A. Yes.

Q. How many years have you been dealing with
those? A. About eight years.

Q. And in the course of that experience have you
had to buy material of that kind? A. Yes.

Q. In November, 1911, did you go to the premises
of Mr. Jerolaman, on the corner of Jerolaman and
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Oortlandt Streets, Belleville, and inspect them? A.
I did.

Q Did you make some observation there as to
the damage that had been done? A. I did.

Q What did you see? First, not the dollars and
cents, but what did you see of damage? A. Why,
the driveway in the yard was excavated by the
water and the lumber covered with mud and coal
dust and other rubbish.

Q Well, what sort of a business was Mr. Jerol-
aman carrying on there then? A. General build-
ing material business.

Q Was there lumber there? A. Yes.

Q Did you see those premises while they were
flooded, or was it after the flood? A. Yes, after.

Q Well, what could yon see of the work of the
flood? A. There was some pools of water still
standing in different parts of the yard, but the
water in the brook had mostly subsided.

Q When you say “subsided,” was there still
water in the watercourse, but within the banks?
A. Yes, sir.

Q In the ordinary appearance of a brook, then,
not overflowing? A. Yes, sir.

Q How about the lumber, did that show any
marks of flood? A. It did.

Q What? A. As I said before, it showed mud
and coal dust and wet up probably a distance of
about a foot or eighteen inches.

By Mr. Skinner:

Q T\here do you measure your foot or eighteen
inches? A. From the bottom of the lumber piles.
By Mr. Skinner:

Q Then you mean that the water had come up
on the lumber to a height of eighteen inches? A.
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I should say about a foot or eighteen inches. It
varied in different parts of the yard.

Q. Well, now, what kind of lumber was there and
how much of it that was affected at all by the
flood? A. It was mostly finishing lumber, white
pine, cypress and North Carolina pine flooring and
ceiling.

Q Would that wetting or soaking with the
flood damage it or leave it unaffected? A. It
would damage it.

Q. What did you do in the way of measure-
ment or observation of the extent of the damage?
A. Why, we tried to get an approximate figure of
the amount of the lumber damaged.

Q Whom do you mean by “we”? A. The other
appraisers arid myself.

Q. And what did you do in that direction
towards getting an approximate idea, how did you
go about it? A. Well, we took the number of bins
and figured about the amount of lumber in each
bin damaged, and estimated what we thought was
a fair price.

Q. That is, the fair price for what, for the
lumber that had been damaged, or how? Just
give us some idea. A. For the lumber that 'was
damaged. We figured the retail price, as near as
we could get it.

Q. Did you count anything for salvage value
for the lumber that had been wet? Did you make
an allowance for that, or how did you figure? A.
I don’t quite understand the question.

Q. Was the lumber that had been wet so dam-
aged that it could not be used again, and was
therefore worthless, or was there something of
value to it still? A. Well, I shouldnt say it
would be worthless; there would be some value

to it.
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Q Did you try to make allowance for that? A.
We did.

Q How did you figure it, what was your
method? A. As near as I recall, we took what
we thought was the total damage, and then figured
about two-thirds of that total the loss.

i d? Did you measure up the bins? A. We
i

Q Well, do you remember what their dimen-
sions were? A. I cannot tell exactly now.

Q Have you got any notes that you made at
that time? A. Well, we gave Mr. Jerolaman a
little paper at the time, I believe. 1 havent seen
it in some time.

Q Well, do you remember the size of the bins?
A 1 think they were 18 feet deep and about 10
feet wide. I am not positive on that point.

Q Well, still T do not understand—

Mr. Murray: If your Honor please, I
think that, inasmuch as this witness has
reduced this to writing, the writing sup-
porting this evidence is the best evidence
of the damage here, and should be pro-
duced or its absence accounted for in some
way.

Mr. Skinner: 1 can account for it. I
asked Mr. Jerolaman if he had it. He has
not got it. He has for the second flood
and has not for the first flood.

The Court: I do not get your idea.

Mr. Murray: The witness said that he
made a memorandum at the time he made
the appraisal, which memorandum he de-
livered to Mr. Jerolaman, for whom he
made the appraisal. It seems to me that
the memorandum is the best evidence of
what the witness saw at that time, inas-

40
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much as he cannot recollect exactly. The
memorandum ought to be produced.

The Court: Well, yes, if it is available;
but I would not take the witness off the
stand if he could not find it.

Mr. Skinner: Well, I understand that a
memorandum of that kind is not evidential
at all; it is only to be used to refresh
memory. [ have asked Mr. Jerolaman if
he has it, and he says he has not. He
has a memorandum of the second flood,
but not of the first.

The Court: See what he remembers
about it.

Q. Can you tell us, Mr. Mutch, anything at all
about the method by which you arrived at the
damage? A. We took the height of where the
flood had come on these piles, and got about the
cubic contents of the pile that was damaged,
and then reduced it to board measure by multi-
plying by twelve. Board measure is figured 1
inch thick. And then we took the different prices
of the material, which runs from three cents a
foot, probably, up to seven cents a foot, and took
an average of that, about five cents a foot; we
averaged the damaged material about five cents a
foot.

Q. That is very good. Let us see if we have
that clear. You took the surface dimensions of
the piles of lumber? A. The cubic contents of
the damaged part. Say it was 10 by 16; we took
it 10 by 16, 2 feet deep, and reduced it to board
measure.

Q. That is, if the pile was 16 by 10 and the
water damage came up to 2 feet, you took the
damaged portion, multiplied 10 by 16, «and t en

by 2? A. Yes.
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Q You got the cubic contents of the damaged
portion, and then reduced that to board measure,
as you say? A. Yes, sir.

Q. And that was done carpenter fashion, was it?
A Yes. That is the way lumber is sold.

Q Now, after you got the board measure state-
ment of the lumber that had been damaged, did
you then consider the kind of lumber that it was,
whether it v?as trim or finishing, white pine, or
what? A. Yes, sir.
~Q And then the market price of each? A. Yes,
sir.

Q And you say you fixed an average which ran
from three to seven cents? A. Yes.

Q. What was it that was three cents? A. Floor-
ing, North Carolina.

Q And what were the other prices for different
stuff? A. There was white pine; that would aver-
age about five cents ; and some inch and a quarter
cypress; that would run six or six and a half; and
some clear pine; that would be worth, I should say,
about eight cents. There wasnt very much of that.

Q Now, this average of five cents that you used
for convenience, tell me whether that, in your
opinion, was an overestimate or an underestimate
of the value? A. Why, we considered that a very
fair estimate of the value.

Q So, having thus ascertained the market value
of the contents of the damaged part of the bins at
this average price of five cents, then did you allow
something from that for salvage? A. We did, yes.

Q And was it one-third? A. About that.

Q Did you consider at all the condition of the
Zl%f)d' A. Yes, we took that into consideration,

Q And from what point of view, what did you
%ure about that? A. That it would have to be
uaed in again and regraded.
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Q. And was that because it had been washed out
by the water? A. Yes, sir.

Q. Had you had experience before that in filling
excavations? A. Very little.

Q. How did you estimate the damage of that
kind, how much? A. Well, we figured so much a
cubic yard for that work.

Q. Do you remember how much a yard? A. I
dont quite remember now. The other gentleman
that was doing the appraising had more to do with
that than I did, being more in his line.

Q. That was Mr. Wharton? A. Mr. Wharton.

Q. Do you remember the total amount of your—m

Mr. Murray : I object to that. I think the
witness should say the amount of these vari-
ous kinds of lumber. It is not for the wit-
ness to state in the manner in which he com-
puted it, and then state a lump total. That
is entirely unfair to the defendant. I think
the defendant is entitled to know what par-
ticular kinds and how much each kind was
damaged.

Q. Have you any idea of how many feet of one-
inch sound knotted white pine there was? A. |
can’t remember at this time. It is quite awhile
ago since this took place.

Q. Do you remember whether you took into con-
sideration at all anything of the cost of repiling
lumber? A. As I remember it, there was some
piles of rough lumber in the yard that would have
to be repiled. I think we allowed something for
that.

Q. Do you remember anything further of the de-
tails of your estimate or appraisal? A. No.

Q. Now’, then, if you have given us all that you
can of the details, tell us, if you can, if you re-
member, what your estimate of the damage was.
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Mr. Murray: I make the same objection
to that, if your Honor please. I do not think
it is a fair way to get at the damage, be-
cause it does not give the defendant any in-
formation as to how it was made up. I
think that the jury is entitled to have and
should have before them the exact data on
which Mr. Mutch based his conclusions.

The Court (after argument) : I under-
stand your position, I think, but I think your
argument is directed, not to the competency
of the testimony, but to its value and weight,
and that, even though the memory of the
witness may not be complete as to the de-
tails of the process which he has given us
in outline and in some detail, yet, if he has
a recollection of the result, he may state it.
Subject to whatever disparagement there
ought to be made because it is not complete
in all its details, I will receive the testimony,
subject to your objection. [ do not know
whether the witness has any recollection or
not; he has not told us.

Defendant’s counsel object to this ruling
of the Court.

Objection noted as ground of appeal.

Mr. Skinner: Of course, I am as anxious
as Mr. Murray to get all of Mr. Mutch’s
memory, and I will ask Mr. Mutch this:

Do you remember, Mr. Mutch, what the aver-
age depth, or height, of the water on the lumber
piles was, as you figured it? A. The storm of 1911
this is, isnt it?

Q Yes, the first one. A. About one foot.
Q And you mean by that.the average, or was

it the same at all points? A. No, that was the
average.
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Q. Do you remember how many bins there were
where the water had come up and damaged the
lumber? A. I think there were ten bins.

Q. You mean ten bins where the water had
come up? A. Yes, sir.

Q. Not the total number of bins? A. No.

Q. You have not any recollection of the quan-
tity of the three different kinds of lumber that you
mentioned, how much one and how much the
other? A. No, I haven’t any definite recollection
of that. The only thing, we estimated that five
cents a foot would be the average price, taking
them all into consideration.

Q. Taking the prices and quantities of all into
consideration? A. Yes.

Q. Now, what was the amount of the appraisal
of damage?

Mr. Murray: [ wish to make the same
objection at this time.

The Court: I make the same ruling.

Defendant’s counsel object to this ruling
of the Court.

Objection noted as ground of appeal.

A. T cant remember the amount of the ap-
praisal on the November, 1911, storm.

Q. Well, did you go there again, Mr. Mutch?
A. T did.

Q. When was that? A. I think it was the fol-
lowing Spring.

Q. The year 1912, was it? A. Yes, sir.

Q. Was it March, 1912, do you think? A. Yes.

Q. Had there been another flood? A. There
had, yes.

Q. Did you see any signs of flood when you got
there? A. Yes.

Q Who was with you? A. Mr. Wharton and

Mr. Walters.



Q. What sign of flood did you see there? A.
The same'as the previous storm, only worse.

Q By the way, did you make that little sketch
or not (paper shown to witness)? A. No, I did
not.

Q Well, could you tell anything about whether
the flood had been recent or not—whether there
were marks of flood there? A. It had been recent.

Q How could you tell? A. Why, the water was
still there in the yard at the time.

Q You say it was worse. Worse in what re-
spect? A. The lumber had been damaged higher;
niore lumber had been damaged; the yard had
been washed out to a greater degre; the coal had
been filled with a good deal of mud, and also
washed down the yard, and the cement shed, or
the cement in the shed, had been damaged.

Q Damaged by water? A. Yes. Also some of
the rough lumber had been damaged, more of the
rough lumber than before.

Q How about the coal? A. I said the coal had
been damaged by the mud and also washed down
the yard.

Q Any in the street? A. I didn’t notice any in
the street.

Q Did you go through the same processes, or
methods, of appraising the damage as before? A.
About the same, yes.

Q Measuring the bins and the height of the
water? A. Yes.

Q And averaging them? A. Yes, sir.

Q I show you a pencil memorandum dated
March 12, 1912 (paper shown to witness). Have
you ever seen that before? Look at it, the bot-

m of it. I call your attention to the signature.

Yes, that is a memorandum that was made at
the time.
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Q. And is that your signature, “E. J. Mutch”?
A. Yes, it is.

Q. And when was this? A. March—I forget the
date, March, 1912.

Q. Well, the date at the top here is March 12,
1913, or 1915; I can® make out which. Was that
the time? A. That .is correct, yes.

Mr. Murray: Does that refer to the
time of the flood or does it refer to the time
that this memorandum was made out?

Mr. Skinner: Those dates?

Witness: 1 should think it referred to
both.

By Mr. Murray:

Q. Do you remember, Mr. Mutch, making this
memorandum out at the time of the flood or
shortly after the flood? A. I didn’t make the
memorandum.

Q. Who made it? A. I believe Mr. Wharton
made that. I signed my name to it when we had it
fixed up.

Q. How long afterwards did you sign your name
to it? A. That same day, the day we appraised
the damage.

Q. How did you come to sign your name to it.
A. That was our appraisement of the damage.

Q. Did you see what was on that memorandum
when you signed it? A. Certainly.

Q. You read it over? A. Yes.

By Mr. Skinner:

Q. Using this memorandum, Mr. Mutch, to re-
fresh your memory, can you tell us about how many
feet of lumber there were that were damaged? A.*
We figured 50,000 feet of lumber was damaged.

Q. And did that include the shingles? A. No,
that did not include the shingles.
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Q And how much do you say now was the dam-
age to the lumber?

Mr. Murray: I think, if your Honor please,
he should fix the kind of lumber a little more
definitely than he has done.

Q Have you any way of figuring the kind of
lumber than the memorandum? A. No.

Q. Can you from memory? A. It was the same
kind as in the previous storm.

Q. White pine and cypress and North Carolina
pine? A. Yes.

Q Do you remember the different kinds of white
pine? A. Yes, there was inch white pine, and inch
and a quarter, and also inch and a quarter white
pine clear, and inch and a quarter cypress, seven-
eighths cypress, North Carolina flooring and ceil-
ing, and white pine ceiling, as near as I can recol-
lect.

Q And can you tell anything at all about the
quantity of cement? Is there anything there in the
memorandum which helps you to tell the damaged
cement, how much? A. We have here $50 worth
of cement damaged.

Q That does not tell you how much cement there
was? A. Why, Mr. Wharton, that being more in
his line, he had more to do with that than I did.

Q Do you remember anything at |11 about the
coal? I think you said it was washed over. A.
The coal was washed out in the yard, and that in
the bins, there was a lot of mud and sand in it;
some of it washed away entirely.

Q Well, did you attempt to make any estimate
of the number of tons or the cost per ton of clean-
ing it? A. Why, we did, yes; we averaged that
%P and figured about what it would cost to screen

Q Did you find any damage at all to the office?
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A. Yes, the water had been in the office; the floor
was covered with mud, and also the piers under
the office seemed to be settled.

Q. Did that make the floor an uneven level? A.
Yes.

Q. Was the building shifted or twisted at all
with the force of the flood so that it would have
to be straightened? A. It seemed to be sagged
down so that it would have to be jacked up.

Q. What is the effect of water striking cement
in a bag? A. It ruins it.

Q. Do you remember what was the condition of
the shingles? A. Why, the shingles were covered
with mud, some of them, the lower bunches.

Q. Just give us some idea of how thoroughly you
inspected this situation. Did you stand in one
place and just take a look at it, or did you go
around? A. Moved around in different parts of
the yard where there was any signs of damage.

Q. Did you cover all of it? A. I think we did.

Q. Now, you think you made a memorandum at
the time of the first flood of November, 19117 A
I think we did, yes.

Adjourned until tomorrow, Friday, February 5,
1915, at 10 o’clock A. M.

SECOND DAY.
. Friday, February 5, 1915.
Met pursuant to adjournment.

Present—Counsel as before stated.

EDWARD J. MUTCH resumes the stand in be-
half of plaintiff.
Direct examination continued by Mr. Skinner:

Q. Mr. Mutch, give us your best recollection of
the damage, as you saw it, at the time of the flood
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of 1911, November, 1911. 1 mean now the dollars
and cents damage to the lumber.

Mr. Murray: If your Honor please, I
would like to interpose the same objection
to this that I interposed yesterday to the
same question.

The Court: What is that?

Mr. Murray: Allowing the witness to
state the amount of the damage without
stating the data with which he arrived at
it.

The Court (after argument) : 1 re-
marked that there seemed to be two ele-
ments that would be essential to a full
statement of the data on which he worked,
which at the time when I made the remark
the witness had not supplied; that was the
number of bins and the average height of
the water level upon the piles. The wit-
ness afterwards supplied, somewhat loosely,
those statements. He said he thought
there were ten bins, and his recollection
was that the average was 2 feet, if I re-
member his testimony. So that I see no
objection to the witness stating what he
now remembers and can now figure out
from the elements and calculation to be
the injury.

Defendant’s counsel: 1 object to this
ruling of the Court.

Objection noted as ground of appeal.

Mr. Skinner: 1 should say this. Your
Honor will recall that 1 asked practically
the same question yesterday, and, to our
surprise and a little amusement, Mr. Mutch
was unable to remember, after all the
sparring we had been over as to whether
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the testimony should be admitted; he said
that he did not remember. [ am asking
purposely the same question this morning,
in the hope that over night he may have
refreshed his memory and may recall some-
thing about it. If not, he can say so.

Q. Now, Mr. Mutch, do you recall anything at
all about that? A. The water had washed through
the yard, as I said before, and washed gullies
in the driveway, and washed mud and other
rubbish up against the lumber piles.

Q. Yes. Now, as to the extent of the damage.
The number of bins, for instance, which were sub-
merged or partially submerged; take that. A
There were ten bins, as I recollect, that had been
affected by the water, but the three on the lower
end were the worst, and we did not take into
consideration the other seven, to any extent, be-
cause the damage was so slight on those.

Q. Well, now, then, as to the three that were
the worst and the only ones that you consid-
ered, have you any recollection as. to the amount
of the damage in dollars and cents? A. Why,
the water came up there a little over a foot on
those three bins, to my recollection.

Q. Well, can you figure that out? A. The wav
I figured that, approximately five or six thou-
sand feet of lumber had been damaged in those
bins.

Q. Were there different kinds of lumber? A
There were, yes.

Q. As you mentioned yesterday? A. Yes.

Q. And then you applied the average, I think
you said? A. The average of about—five cents a
foot is what we averaged this lumber at.

Q And at five cents a foot, 5,000 feet would
be $250, would it not? A. Yes.
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Q And I think you said that you allowed one-
third salvage? A. That was our method, yes.

Q And in that way, I suppose, you reached the
two-thirds of $250, did you not? A. Yes.

By the Court:

Q What did you say about $250? A. Counsel
asked me if that amount—if $250 was the amount,
and I said yes.

Mr. Skinner: Not quite as leading as
that, if your Honor please. I asked him
if five cents multiplied by 5,000—he had
given 5,000 as the number of feet and five
cents as the price—did not amount to $250
—a mere computation that any of us could
make—and he said yes.

The Court: 1 did not catch that,

Q That would be the sum from which one-
third is to be subtracted? A. Yes.

By Mr. Skinner:

Q Now, have you any recollection at all about
your estimate of the other damage in that first
flood? A. (No response.)

Q The damage to the- yard. Have you any
memory as to how much you estimated the cost
of filling or excavating would be? A. We esti-
mated at the rate of about fifty cents a yard.

Q And about how many yards? A. I think it
was somewheres around a hundred yards.

Mr. Skinner: Well, we can make our
own computation of that.

By the Court:
Q What would that be, filling or excavating or

levelling, or what? A. Why, both, some filling
mid some removal of dirt.
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By Mr. Skinner:

Q. Did yon see the scale? A. I did.

Q. In what condition was that? A. Why, the
pit that the platform works in was full of water
and mud right up to the top.

Q. Where is the mechanism part of the scale? A.
As far as I know, it is underneath in that pit.

Q. What were the appearances that were there
as to water? Had the water been over it? A. It
apparantly had. *

Q. Did you make any calculation at all of the
cost of cleaning or repiling the lumber? A. Yes,
we made a calculation of that also.

Q. Do you remember how that was done? A
Why, we figured it would take two. men a day to
repile one of those piles. If I remember rightly,
there were about twelve piles.

Q. And do you remember, then, how much per
day you figured for the men? A. $2 a day for each
man.

Q. So that was two men, at $2 a day, taking one
day for each of twelve piles, or twelve days all
together? A. Yes.

Q. That would be twelve days, at a total wage
of $4 a day, would it not? A. Yes, sir.

Q. Or $48. Now, I think you referred to some
memorandum of the damages of the second flood.
Referring to that memorandum, M. Mutch, using
it to refresh your memory, what did you then figure
the damage to the lumber at the time of the second
flood—the lumber and shingles (paper shown to
witness)? A, $2,500.

Q. And what did you figure the damage to the
yard by the need for removal of debris, and so on,
and the raising of the building where it was too
low? A. Why, we figured that in connection with
raising the building and building the new piers un-
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der that would he necessary—we figured that at
about $1,000.

By the Court:

Q Just what did that cover, raising the build-
ing and putting new piers under? A. And filling
in the yard and removing other material from other
places where it had collected.

By Mr. Skinner:

Q How badly had it collected? Give us some
idea of that. A. I can’ hardly express just how
it had collected. It was piled up around the office
and around the lumber piles.

Q What was piled up? A. Mud, coal dust,
leaves and rubbish.

Q Well, was there anything to tell whether or
not that had been there before as a part of the
condition of the grounds, or whether it had been
brought there by a flood? A. Why, from the ap-
pearance of it you would think that it had been
brought there by a flood.

Q. How about the coal piles, did you see them?
A. Yes.

Q Was there any deposit on or about them? A.
There was. .

Q Tell us about them. A. The same material,
and some of the coal was washed down the driveway
in the direction of the office.

Q Do you take into consideration at all in this
$1,000 the cleaning—the getting of that coal back
in the pile? A. We did.

Q Cleaning it and so on? A. Yes.

Q Who assisted you in doing this figuring at
the second flood? A. Mr. George Wharton and
Mr. George K, Walters.

Q Mr. Mutch, was this memorandum, or this
estimate, that you have referred to here an at-
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tempt on your part to make an exact ascertainment,
or was it a rough estimate? A. Why, we tried to
get at the damage in a rough and ready way, the
best we could in the time. We were there probably
two hours and a half or three hours; I don’t just
remember.

Q. Can you give us any idea of the amount of
coal that there was washed away off the pile? A.
We figured up the damage to the coal at the rate
of 36 cubic feet to the ton, which is I believe, ap-
proximately the number of cubic feet in a ton, and
we figured there was about fifty tons of coal that
was damaged and washed away down the yard.

Q Well, then, did you figure that that was A4
total loss or that there was some salvage to it? A.
We figured a little salvage on that also.

Q Was it in a condition as you saw it that it
could be sold? A. Not in the condition it was then.

Q. Why? A. Well, it was all full of stones and
mud.

Q. Would it have to be put through some clean-
ing process to make it salable? A. Yles.

Q. And do you remember what you estimated,
then, the total dollars and cents damage by reason
of the coal in the condition that you have described?
A $200.

Q. Was there any damage done to the scale in
that second flood? A. The scales was filled up in
the same way as they were at the first flood, filled
up with water and sand, and so forth.

Q. What was the effect of that on the scale, did
it help it or hurt it? A. Hurt it.

Q. How much?

Objected to on the ground that it has not
been shown that the witness is qualified to

answer the question.
The Court (after argument): It would
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be quite possible to say whether a machine
was injured or not, and the man that might
say it was injured might be incompetent to
say what it would cost to repair or replace
it. That might involve the knowledge of
machinery. I do not think the witness has
yet shown any qualification.

Q Mr. Mutch, did you and Mr. Wharton at-
tempt to measure in dollars and cents the damage
to the scale? Just yes or no. A. No, sir.

Q. I think you said there was cement. Refer-
ring to your memorandum, what did you then esti-
mate the damage to the cement? A. $50.

By the Court:

Q Do you remember how many bags were dam-
aged? A. The cement was piled in a shed, raised
above the ground about six or eight inches, and
this bottom layer had been affected by the water,
and part of the second layer.

Bv Mr. Skinner:

Q. All of the bottom layer and part of the sec-
ond? A. Yes.

Q Now, perhaps we can get some idea, now, of
the number of bags. Do you know the size of the
bin? A. I did know the size of the bin at the
time. We measured it up. I don’t recollect the
size now. We figured there were 200 bags dam-
aged.

Q 200 bags damaged? A. Yes, bags of cement.

Q Well, how did the measurement of the size
of the bin enter into that? A. That is how we
got the number of bags.

Q How? Just tell us that. A. So many bags
on the first layer and so many on the second.

Q Did you count them? A. Well, we measured
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so many rows and so many bags in a row. You
cant get away from it very much.

Q. Well, then, you figured how many there were
in a row and how many rows, and multiplied one
by the other? A. That is the idea, yes.

Q. Did you count this cement on the bottom row
as a total loss? A. Yes, sir.

Q. Did you count the cement bags where the
water had come up half-way as a total loss? A
No.

Q. How much of a loss did you count that? A
About fifty per cent.

Q. Were there a hundred bags on each layer?
A. T can’t tell exactly about that. We figured that
there were 200 bags damaged.

Q. Do you remember the price of cement per hag
at that time? A. We figured that at the rate of
$1.75 a barrel; that is, four bags to the barrel.

By the Court:

Q. That is the price in the market? A. Yes,
Sir.
Q. For good cement? A. Yes, sir.

By Mr. Skinner:

Q. Well, then, 200 bags would be 50 barrels? A
Yes

Q. And 50 barrels, at $1.75 a barrel, would be
nearly $100, instead of fifty, as you had it on that
memorandum. How about that? A. Well, we
allowed something for some of it to be saved

from that.

Cross examination by Mr. Murray:

Q. Mr. Mutch, referring to the November flood,
did you make any memorandum at the time this
appraisal was made? A. I think we did make a
memorandum.
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Q Are you sure? A. Yes, we*made a memo-
randum.

Q When did you make that memorandum? A
At the time we were called there to appraise the
damage.

Q And when was that? A. Why, November,
I911; T dont remember the date; the' day after
the flood.

Q If you made a memorandum at all, didiyou
not make that memorandum this year? A. No.

Q Have you had any conversations with Mr.
Jerolaman in regard to the damage done by this
first flood since you made the appraisement? A.
Why, I suppose we have; I dont remember dis-
tinctly. AVe talked- the thing over occasionally.

Q Have you had any this year? A. With Mr.
Jerolaman?

Q Yes, prior to the commencement of the trial
of this suit? A. No.

Q You have not had any conversation with Mr.
Jerolaman? A. No.

Q Did Mr. Jerolaman come to yon last Sum-
nier with regard to this matter? A. He has talked
to me about this matter, yes.

Q Then von did have some conversation with
him last Summer? A. Yes. but not as to figure®.

Q What was the conversation about? A. We
had a number of conversations-; I can’t M1 any
particular one.

Q With reference to the damage done bv the

ovember flood, did you have any conversation
with him this year? A. No.

Q Mr. Jerolaman did not come to you, them
and speak to you albng last Summer, or this

ell, this last Fall, regarding the details of the

amage done in the November flood? A. No.

Q You are positive of that? A. Well, I don’t
quite understand the question.
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Q. Did Mr. Jerolaman talk with yon this last
Summer or this last Fall with regard to the de-
tails of the damage done by the November, 1911,
flood? A. I dont remember about that.

Q. You do not remember? A. No.

Q Well, you would remember it, would you
not? A. Well, I will tell you; I am in this office
quite often. It is hard to tell just what we talk
about. I go there on business, and he some-
times—these things crop up. I couldn say posi-
tively whether we did or not.

Q Do you remember him asking you to give
him a detailed statement? A. Of the March
flood.

Q. How about the November flood? A. I don't
remember any detailed statement of the Novem-
ber flood.

Q Do you remember -whether he asked you
for one or not? A. I dont remember.

Q. Did he ask you for one for the March flood?
A. Yes.

Q. When did he ask that? A. Why, I think it
was probably six months ago; I can't tell the
date exactly.

Q. And did he not ask you for a detailed state-
ment of the November flood at the same time? A.
I dont remember whether he did or not.

Q. Did you give him one? A. I didnt give
him one, no.

Q. Did you ever have a detailed statement of
this damage by the first flood? A. We made a de-
tailed statement—I made one at Judge Skinner s

office.
Q. That was in regard to the first flood? A

Yes.
Q. And when was that? A. I cant remember

that; it was in the last year.
Q. During this last year? A. Yes.
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Q And was that the memorandum that you
referred to a moment ago, that you referred to as
haying been lost or mislaid? A. No.

Q. Then the memorandum that you made in
Judge Skinner’s office was not the one that you
referred to yesterday as having been lost or mis-
laid? A. No.

Q Now, you said there was certain lumber

damaged by the November, 1911, flood. Just .

where, was that lumber, Mr. Mutch, in what part
of the yard? A. In the bins on the left side of
the drive as you go up the yard.

Q On the left side of the driveway? A. Yes.

Q (Referring to the map.) Do you remember,
Mr. Mutch, that these buildings are located di-
rectly over the stream running (indicating)—
A. One line of sheds are over the stream; the
other line of sheds are opposite.

Q Opposite the stream, towards the door? A.
Yes, sir.

Q The driveway runs up this way (indicating);
is that correct? A. Yes.

Q Now, the lumber that you saw was in the
buildings which were directly over the stream;
is that right? A. Well, I wouldnt say it was di-
rectly over the stream.

Q Well, the buildings that are built over the
stream, then? A. Yes, on that side (indicating).
YQ, On the left-hand side of the driveway? A.

es.

Q All the lumber that was damaged was in
that m A, In that side.

Q What was the nature of that lumber, the
character of it, the kind of it, and the sizes? A.
There was white pine flooring, and dressed white
pine, and North Carolina, North Carolina pine
ceiling and flooring.

Q Now, how much North Carolina pine ceiling

30
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was there? A. The ceiling and flooring, 2,000
feet, about, approximately.

Q. Ceiling and flooring, 2,000 feet? A. Yes.

Q. This, is- the first flood that I am referring
to. A. Yes.

Q. How much flooring was* there? A. I said
ceiling and flooring.-

Q. Together? A. Yes.

Q. And what other lumber was there there? A.
There was inch and a quarter white pine flooring.

Q. Inch and a quarter white pine flooring? Az
Yes.

Q And how much was there of that? A. Wo
figured there were about 2,000 feet damaged there.

Q. I did'not ash you that. How much was
there altogether? A. In the whole yard?

Q. In these buildings? A. I can't tell you that;
I didn’t measure it.

By the Court:

Q. When you gave the amount of 2,000 feet
before as the amount of North Carolina ceiling
and flooring, did you. mean the amount damaged
or the total samount? A. Yes, sir; the amount
damaged.

By Mr. Murray:

Q. What other lumber was there? A. Damaged,
do you mean? .
"Q. Yes, besides this flooring and ceiling and mch
and a quarter flooring. A. There was white pme
in planed boards, eight inch, six inch, twelve me .

Q. Clear white pine boards? A. No, not clear.
Some were clear, but not all of them; there were
some clear and some sound knot; what we ca
sound knot. .

Q How much of that was there altogether. A
I figured about three or four thousand feet was
damaged of that material.
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Q How much was there altogether? A. In the
yard?

Q In those buildings. A. I can’t tell.

Q What other lumber was there? A. That was
all that was damaged at that time, as far as my
recollection goes.

Q How was this lumber piled? A. It was piled
under the sheds.

Q Under the sheds? A. Yes.

Q Directly on the ground, or was there some-
thing underneath it? A. There was something un-
derneath it.

Q What was there underneath? A. Timber of
some description; I forget the size; probably 4 by
6, something like that.

Q How high from the ground was it? A. Why,
some of it was directly on the ground; it was
raised about six inches.

Q Most of it about six inches from the ground?
A. Yes, not over that.

Q It was piled just one board on top of another,
Was it not? A. Yes, sir.

Q Close together? A. Close together.

Q And the piles of boards were close together?
A. Close together.

Q Or were they spaced between? A. No, close
together.

Q Suppose they wanted to get some lumber out
to sell it, how would they get it? A. Take it right
off the top.

Q And how high was the lumber piled in the
shed? A. The piles varied; some piles four or five
feet, others would run eight or nine feet; different
heights, according to the way it is used.

Q In what manner did you say this lumber was
damaged? A. Damaged by the water and mud,
ooal dust, and so forth, on it.
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Q. Now, you said that these piles were piled
close together, did you not? A. Yes, one oh the
top of the other.

Q. Then only the end would be covered by the
water and mud and coal dust, would it not? A,
The water gets in between.

Q. But this mud and coal dust, that would not
get in between, would it? A. We examined some
of them and we found it there.

Q. How did you examine them? A. We pulled
some of the boards out.

Q. Did you remove the entire pile? A. Some of
the piles that were not so high, we turned them
over to see how far it had gone.

Q. Those piles that were more or less loose? A,
Yes, sir; low piles, some piles not more than 4
or 5 feet high.

Q. Now, as I understood your method of compu-
tation, it was to estimate approximately the num-
ber of board feet affected by the water, and to al-
low one-third salvage; is that correct? A. Yes.

Q. Why one-third instead of four-ninths or five-
tenths, or any other fraction? A. Well, it was our
idea that one-third was about the fair thing.

Q. What was your idea based on? A. Well, just
our general experience in that line, using lumber,
and so forth.

Q. Do you often use lumber damaged that wav.

A. No. ]

Q. Then what experience had you had? A. Well,
we figured that if it was sold it would have to be
sold at reduced rates.

Q. You did not take into consideration whether
it could be cleaned or not, did you? A. That was
part of it, too, the cost of cleaning.

Q. Well, you do not say that the water reany
damaged the lumber any more than the appearance
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of it, do you? A. Some of it more than the ap-
pearance.

Q In what way was that damaged? A. Take the
North Carolina flooring and ceiling; it is practi-
cally useless when it has been under water.

Q Why is that? A. Because it is used in its
natural state; it does not get painted.

Q Well, if it was cleaned it would be just as
good, would it not? A. I don’t know how to clean
it.

Q Well, if it could be cleaned? A. If it could
be cleaned the same as it was before the flood, it
would be all right.

Q Suppose you sand papered it by hand, would
it not be just as good? A. You couldn* clean it
sandpapering it by hand.

Q. Why not? A. Because you would rub the dirt
right into it; you would have to plane it.

Q Well, you admit that if it could be cleaned it
would be just as good as it was before, do you not?
A. If it could be cleaned until it was just as good
as it was before.

Q Now, what about these six, eight and ten inch
clear white pine boards? A. I dont understand
yOu.

Q. Would they be permanently injured, other
than in appearance? A. Well, they would not be
injured as the North Carolina would.

Q Suppose you ran them through a planing ma-
chine, would they not be just as good as they were
before? A. They would be just as good, but they
Would be thinner.

Q How much thinner? A. A sixteenth of an
inch, probably.

Q What difference would that make in the sell-
ing price? A. It would make some difference.

Q How much in a thousand feet, taking eight
inch boards, 16 feet long—how much difference in



40

08 Edward «. Mutch, cross.

price would the fact that it was a sixteenth of an
inch thinner make? A. The fact that it would be a
sixteenth of an inch thinner would make it um
salable. There are certain thicknesses of lumber,
and where you get it where it is neither one thing
or the other it is no good at all.

Q. You testified, Mr. Mutch, as I remember, that
it would cost about $48.00 to repile this lumber?
A. We figured that it would take two men a couple
of days, or a day, to repile a pile.

Q. That is, a big pile? A. Well, average piles;
that is, the rough lumber in the yard, not in the
sheds.

Q. You did not take into consideration any re*
piling of the lumber in those buildings? A. No,
we didn’t, not in the buildings.

Q. Now, was this $48.00 for this repiling that you
speak of in connection with the first or second
flood? A. The first flood.

Q. I thought you said that all the lumber that
was damaged was in those buildings? A. Well, the
rough lumber was not damaged; it doesnt hurt it
to have the water run over it; it is piled out in the
rain.

Q. Then all there is to that is to repile it? A
Repile it and clean it, clean the mud off.

Q. How did you estimate the piling, what means
of calculation did you use? A. Why, no particular
means. We would just look at a pile and size it
up, and say it would take a couple of men so long to
do it. That is the only way we had of getting at
it. ' .

Q. How high were the watermarks—how high dm
the watermarks reach on the lumber piled in the
sheds in the first flood? A. It would average
probably a foot in the lower shed. Some of the
sheds were lower on one end than the other.
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Q That is, the Cortlandt Street end— A. That
end is the lowest.

Q. That end is lower than the railroad end of the
shed? A. Yes.

Q. And how high were the watermarks on the
railroad end of the sheds? A. There were no
watermarks at all on the railroad end of the sheds.

(@ On the lumber, I mean. A. On the lumber
there were no marks on that end of the sheds at
all in the November flood.

Q Then I understand that the watermark must
have been practically level. Where did it run out?
It must have started at a foot at the Cortlandt
Street side and ran out to nothing at the other end?
A. About half-way up, I should say.

Q About half-way up? A. Probably.

Q So that only the lumber in the easterly half
of the lumber shed was damaged at all? A. That
is all, three or four bins.

Q And the most westerly part of that half was
damaged one inch and the most easterly end of that
half was damaged one foot; is that correct? A.
About that, yes.

Q I understand that the yard was washed out
<ind the.dirt piled up intone end of the yard; Is
that correct? A. Mostly in one end.

Q More excavated in one part and a pile heaped
Opin the other? A. Yes, sir.

Q Where was it excavated, what portion of the
yard? A The whole length of the yard from up
Hear the coal bins to down towards the center.

% And the coal bins are where? A. By the rail-
road.

Q Down near the railroad? A. Yes.

Q So that the yard was washed out in the west-
erly portion, near the railroad, and filled in in the
easterly portion? A. It was filled in around the
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office, around the fence, around the lumber piles,
in front of the Cortlandt Street end of the yard.

Q. How deep was this dirt at the deepest part,
which, I understand, would be on the Cortlandt
Street side? A. In some places it was 3 feet high.

Q. 3 feet deep? A. 3 feet deep, yes.

Q. And did that condition extend the entire
width of the yard, north and south, or just around
the office? A. Mostly around the office and on the
right of the office as you go in.

Q. How far north of the driveway was the dirt
piled up? A. Oh, 30 or 35 feet, something like
that.

Q. You mean, that is, from the office or from the
drive? A. From th¢ drive.

Q. How wide is the drive? A. I should say it
was 10 feet, 12 feet.

Q. Fifty feet, then? A. Yes.

Q. And how far back was the dirt piled up, hoW
far west? A. Well, that varied; I couldnt say
positively.

Q Ha?,f-way? A. No, I wouldn’t say it was hall-

way.
*5 About how far in feet? A. Oh, probably 2
feet.

Q. 25 feet? A. Yes.

Q. 25 feet one way by 50 the other, 3 feet deep on
one side, and how deep on the westerly side? A
Well, that would be nothing.

Q. And you figured that to be how many yards.
A. We didn’t figure that that way; we figured the
yards of dirt that would have to be brought in to
fill up the driveway.

Q Brought in from where? A. Anywhere y
could get it. A lot of it had washed down the
brook; not all of it was piled up there against
fence.

Q. Well, was not all that was necessary

3
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take the earth which had been washed in the Cort-
landt Street side of the yard and take it up and fill
in the excavation in the west part of the yard? A.
Well, it was not the right kind of material to make
a driveway out of.

Q Where- did this material Come from, so far as
you could see? A. The water takes it out from
under the driveway in different parts of the yard.

Q If it was there originally, why would it not
be suitable material to put back again? A. There
was other material on top of that.

Q Did I understand you to give the number of
é/?éds that you figured on? A. Yes, I think you

Q What was it? A. We figured fifty cents a
yard. I dont know how many yards exactly there
was there.

Q. You said a hundred yards awhile ago. How
did you fix on that figure? A. Yes, I guess a
hundred yards would be a fair estimate of that, |
should judge.

Q How did you come to strike that hundred
yards. A. We took measurements around the yard
and took the depth at the lowest point.

Q Now, this second flood, Mr. Mutch, I under-
stood you to say that the damage was $2,500, in
your estimation? A. On the lumber.

Q Where is your memorandum? A. (Witness
hands paper to counsel.)

Q Did you make a detailed examination of this
damage? A. When?

Q At the time you made the memorandum. A
No, I did not.

Q Did you know what you were making this ap-
praisement for? A. No, I did not. We were asked

to make an appraisement of the damage done by the
storm.
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Q. Well, where was the lumber that was damaged
here in this second flood? A. This second flood,
there were sixteen sheds that were more or less
damaged.

Q. Sixteen sheds. = Where were they? A. On
both sides of the driveway this time. One shed
was over the brook and the other shed was across

from that, opposite.
Q. And about how long is this shed on the right-
hand side of the brook?

The Court: On which side?
Mr. Murray: I mean on the righthand side

of the driveway.

A. The righthand side, I would say about 60 feet,
probably 70 feet.

The Court: As you go toward the rail-

road?
Mr. Murray: Yes, | understand the shed

runs paralled with the brook.

The Court: You can go two ways, You
say “the righthand side.” I wanted to know
which way you were going.

Mr. Murray: Going towards the west.

Q. About 60 feet? A. About 70 feet.
Q. Where was the cement? A. The cement was

in a shed back of that.
Q. Was this shed on the righthand side of the

drive as you go west used entirely for lumber?

A. Yes. B
O For no other purpose? A. No. Well, the

upstairs part—
Q. No, I mean the lower floor. A. The lower

floor is all lumber.
Q. Completely filled, was it? A. No, it was

same condition as the other sheds; some piles "as
higher than others.
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Q. The entire floor space was filled up, was it?
A. No, I don’t think it was.

Q Well, how much floor space did that occu-
py in that shed? A. I think there was one com-

artment at the bottom that was not filled with
umber.

Q How much floor space was occupied by this
pile of lumber in the right-hand shed? A. About
60 feet, 60 lineal feet; that is, in length.

Q And how wide do you Isay the building was?
A. About 70 feet.

Q. And how high were the water marks on the
easterly end of this pile of lumber in this shed
on the right-hand side of the driveway as you
go west? A. About a foot.

Q That is, on the right-hand side? A. On the
right-hand side.

Q I mean on the easterly end? A. On the
easterly end?

Q Yes, the easterly end of the right-hand shed.
A. There it would be probably 2 feet 6 inches.

Q Now, you are speaking from the ground or
from the bottom of the lumber to the water
mark? A. From the bottom of the lumber to the
water mark.

Q The lumber was raised from the ground
tsor?ewhat, was it not? A. Yes, to a certain ex-
ent.

Q How much? A. About six inches.

Q And that would bring the water mark, then,
3 feet from the ground? A. Yes, on that end.

Q And how much was it on the westerly end?
How high was it on the westerly end? A. About
1 foot.

Q And what kind of lumber was there in that
s ed. A. There was white pine and cypress,
North Carolina pine.
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Q. Any rough lumber in there? A. No.

Q. No rough lumber there at all? A. No.

Q. The same condition existed in regard to this
lumber that existed in regard to the lumber in
the previous flood regarding the character of the
damage done? A. The same thing, only worse,

Q. In what way worse? A. More water there
and more mud and a lot.of coal dust; more coal
dust seemed to be there than before.

Q. Now, this coal that you spoke about, where
was that piled? A. That was up against the
railroad near—under some sheds there.

Q. In the westerly portion of the yard? A
Yes.

Q. Do you mean to say that the mud had been
washed into that coal there? A. Yes.

Q, Or had the coal been washed out? A. Some
coal had been washed out.

Q. And how far had that coal been washed out
from the shed? A. Some of it brought down near
to the office.

Q. Some of it washed away down to the office.
A. Yes, some of it.

Q. Some 75. or 80 feet? A. Yes.

Q. How did you estimate the number of tons
of coal there, how did you arrive at it? A. The
coal there was full of dirt, and .we kind of cubed
it my taking the height and breadth and dept
of it that was full of it, and figured at the rate
of 36 cubic feet to the ton.

Q. And how wide is the coal shed? A e
coal sheds are probably 65 or 70 feet wide, pro
ably more, even 80 feet.

(g. Was the floor space entirely filled With coa .
A. Some places had more than others in, some
bins. I - Hpr

Q. Now, how could you tell, Mr. Mutch, W
this lumber that you sawr in the second floo wa>
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not the same lumber which had been damaged in
the first flood? A. Well, the first flood there
was only three bins damaged at all; this was the
entire side of the yard.

Q Well, how could you tell that the lumber
that you found.in the sheds on the left-hand side
of the driveway as you go in was not the same
lumber that had been damaged in the November
flood? A. Well, we couldn’t tell positively.

Q. You could not tell? A. No.

Q So that that might have been the same
damage, so far as you know? A. It might have
been.

Q It might be the same lumber damaged twice?
A. It might be.

Q You do not know whether anything was
done to that lumber afterwards to fix it up? A
I dont know.

NQ. You do not know anything about it? A.

0.

Q Now, you estimate the raising of this office
building, I understand. Now, what was the con-
dition of that office building when you found it in
March? A. It had settled on the northwest cor-
ner; it was down.

Q The northwest corner? A. Yes.

Q How deep is the pier, how far does it extend
into the ground? A. That.I couldn’t tell. The
office is right down on the ground all around;‘you
could only see the top of it.

Q Then how could you estimate the cost of re-
pairing it, if you did not knojc how deep it was?
A. We could tell what would have to be done. You
Would have to jack the office up and put new piers
Under it; I coundn’t tell how many piers, probably—

Q Could you give any idea, as to how old those
piers were? A. No.
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Q. They might have been thirty years old, for
all yon know? A. They might have been.

Q. How about the building? A. I don’t know
anything about the age of it.

Q. Then you do not know whether this damage
that you speak of here was caused, by one of these
floods Or some other flood during the last thirty
years, do you? A. Well, th¢ damage was done to
the office, because we noticed it.

Q You did not examine the office particularly,
did you? A. Yes, we noticed it.

Q. Did you examine the piers? Could you tell
whether they were sunk down or not? A. The
building was sunk down.

Q. How much was it sunk down in March when
you saw it? A. Well, I would say that corner was
down about eight inches.

Q. Then all that was necessary was to jack up
the building and put new piers under, was it not?
A. Well, the other piers were tipped over.

Q. How many piers? A. Four piers.

Q. The building would have to be jacked up and
four piers built up eight inches? A. Yes, sir.

Q  How much would it cost to put the piers
down? A. I don’t know exactly—

Q. Then how do you arrive at $1,000, then? A.
We figured that we would have to shore the office
up, block it up, and in order to get in under to get
at the piers—there is no cellar under it; you can’t
get under it unless you excavate out.

3 Q How large is that office building? A. I should
say 20 by 25 or 26 f*et, something like that.

Q. You are not sure it is not 15 by 20?7 A I
don’t think so; I think it is more than that.

Q. A one-story building? A. Two stories.

q. Sure? A. Yes, sir.
Q. And how high is the building? A. Probably
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from the ground to the peak—it is probably 20 feet
to the peak of the roof.

Q Just a light frame building, is it not? A.
Just a light frame building.

Q Mr. Mutch, you do business with Mr. Jerola-
man, do you not? A. Yes.

Q Quite a customer of his, are you not? A. Yes.

Q You get credit from Mr. Jerolaman for the
stuff that you buy, do you nojt? A. Yes.

Q You have right along for how many years?
A. Oh, eight years.

Q Are you still indebted to Mr. Jerolaman in
some amount? A. Nothing overdue.

Q I did not mean that; I mean that you still
have credit with Mr. Jerolaman? A. Oh, yes.

Redirect examination by Mr. Skinner:

Q Are you a friend of the Town of Belleville,
too, Mir. Mutch? A. Yes.

Q A citizen there? A. Yes.

Q A taxpayer? A. Yes.

Q Now, Mr. Mutch, you said that was a rough
and ready estimate. Perhaps you can give us just
a little more detail. Take the second flood only.
Bo you remember how much there was of clear
white pine? A. Why, we went over that after-
wards and figured up in detail.

Q How much was there of the white pine? A,
We figured about 5,000 feet of clear white pine,
inch and a quarter and one inch.

Q What was that worth in the market? A. We
?gltlred that was worth about eight cents a square
oot.

Q Do you mean that there was that much that
was damaged? A. Yes.

Q And was it a total damage or was there a
salvage value there? A. I wouldnt say that was
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total damage; there was that much damaged,
though.

Q. Well, what would the salvage value be? A
Well, we took the salvage value as about oue-third.

Q. Do you remember how many feet of sound
knotted white pine there was? A. There was, I
should say, 20,000 feet.

Q. Do you remember what that was—do you
remember what price you took that at the mar*
ket price? A. We took the inch and a quarter at
six cents a foot.

Q. And the same amount of salvage as to that?
A. Yes.

Q How many feet were there of one inch
sound knotted white pine? A. About 12,000 feet
of that.

Q. What was that worth? A. We estimated on
that at five cents a square foot.

Q. And the same reduction from that for sal*
vage? A. Yes, sir.

Q. And the cypress? A. About 2,500 feet, ac-
cording to my recollection.

Q. How much damage? A. Damaged to the
same extent.

Q. The price at which you figured that? A
Six cents a foot. ¢

Q. Any North Carolina pine? A. Yes, there
was a lot of that.

Q. About how much? A. Oh, I would say
there was—well, about 34,000 feet.

Q. And how much a foot did you figure t a
at? A. Three and a half cents.

Q. The same reduction from that for salvage.
A Yes. « )

Q. Were those prices the market prices at
that time? A. I think they were.
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Recross examination by Mr. Murray:

Q Do you know whether that office building
was ever repaired? A. I dont know anything
about it; I dont know that it was.

Q You have never noticed it since, have you?
A Well, yes, I have been in it.

Q Well, has it been repaired or has it not? A.
I don't think it has.

Q You do not think it has? A. Not to any
extent; there may have little things been done
on it.

GEORGE W. WHARTON, sworn in behalf
of plaintiff.

Direct examination by Mr. Skinner:

Q Mr. Wharton, where do you live? A. Belle-
ville.

Q How long have you lived there? A. Nearly
all my life, fifty-nine years.

Q What is your business? A. Contractor,
building contractor.

Q How long have you been in that business?
A. ThirtyHseven years.

Q Are you familiar with the value of build-
ing materials? A. Yes, sir.

Q Lumber? A. Yes, sir.

Q Cement, and so on? A. Yes, sir.

Q@ And have you had experience in the digging
of excavations and filling up of holes, and so on?
A Yes, sir.

(%.(During this business experience of yours?
es.
Q Did you go to the lumber yard of Theodore

JYerolaman at any time in November, 19117 A.
es.
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Q. Did you make an appraisal of some condi-
tions that you found there? A. I did.

Q. What were the conditions that you found?
A. We found some of the lumber had been dam-
aged by water, and washed out in the driveway,
and also washed in on his scales and tore it to
pieces, piled up mud on some of his dimension
lumber.

Q. Was Mr. Mutch with you? A. Yes, sir.

Q. Do you remember how you estimated the
damage—your methods, I mean? A. Why, we
figured the lumber as high as we could see the
water up on it, and put it into board measure*
and the quality of that lumber was figured by
the prices we knew it was at the time.

Q. And then did you estimate the lumber that
had been thus covered by water as a total loss
or with some salvage? A. Some salvage.

Q. How much? A. About a third of it.

Q. Do you remember the amount that you
reached by this method as the damage to the
lumber at the first flood? A. 1 do not. M.
Mutch did the—I measured it while Mr. Mutch
calculated the amount.

Q. Well, then, have you forgotten what it was.
A. T think it was something like 5,000 feet of the
finished lumber, only three bins.

Q. Did you take each kind of lumber at a given
price, or did you average? A. No, each kind of
lumber at a price.

Q. Do you remember how .much it came to when
you got all through— mean the lumber? A.
About $250.

Q. Did you estimate any other damage by re *
son of the conditions you described in the yar ,
the earth piled up, and so on? A. We figured 1
would cost a certain amount to replace
earth where'it washed out the driveway.
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Q And do yon remember how much? A. I
think $100.

Q And do yon remember any other damage
that you estimated ? A. On the scales.

Q How did you estimate them? A. They were
filled up. We had to approximate that. We didn’t
know, when he took the stone and dirt out and
cleared out the scales, whether the mechanism of
it would be injured or not. We estimated that.

Q How much was it?

Objected to.
Question withdrawn.

Q Can you give us any idea as to how much it
Would take to get the dirt out of it that had been
put in it and clean it? A. About $75.

Q Now, take the second flood, which was in
March, 1913. Were you there again? A. Yes, sir.

Q With Mr. Mutch? A. Yes, sir.

Q Did you make the same kind of appraisal?
A Yles, sir.

Q What did you observe that time? A. The wa-
ter had flooded clear back in the yard at that time,
and in coming down the ditch had backed up and
colled over the ends of the lumber and washed
mud and water through it, some as high as 3 feet,
others about a foot.

Q Did you estimate how many different kinds of
lumber there were? A. We did.

Q Can you tell us now from memory about how
many feet there were?

Mr. DeGraw: Which shed?

Mr. Skinner: I did not specify the shed.

Mr. DeGraw: Well, on both sides, you
say?

Mr. Skinner: I am asking you not by the
location of the sheds, but by the kind of the
lumber. t
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A. We roughly estimated about 50,000 feet.

Q. Well, of all kinds, you mean, or any one kind?
A. All kinds.

Q. By the way, did that include the rough luim
her? A. No, sir.

Q. Just go back to that first flood again. Was
there any damage to rough lumber outside of sheds?
A. The earth was washed all over, and it would
have to be replied to save it.

Q. Did you estimate the time it would take and
the cost of repiling? A. We did.

Q. Well, how much? A. Something like $4 a
pile.

Q. How many piles? A. Twelve.

Q. Now, then, we will go back again to the
second flood. 50,000 feet altogether, not includ*
ing the rough lumber ; that is what you said, |
think? A. The second flood?

Q. Yes, the second flood. A. About 50,000 feet.

Q. Can you tell us from memory about how much
there was of clear white pine? A. I think about
5,000 feet.

Q. What was the price at which you figured that
A. Eight cents.

Q. And how much was there of inch “and a
quarter sound knotted white pine? A. I think 10,
000 feet.

Q. And how much did you figure that at? A.
was figured at six cents a foot.

Q. Do you remember how much there was, i
any, of one inch sound white knotted pine? A
1 dont remember the amount.

Q. Do you remember the price? A. I think we
figured on that at six cents.

Q. Was there any cypress, do you remember.
Yes, sir.

Q. About how much? A- Not a large quantity—

' 3,000 or 4,000 feet. t
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Q How much did you figure that at? A. Six
cents a foot.

Q Any North Carolina pine? A. Yes, sir; a
quantity of that.

Q What do you mean by that? A. Over 30,000
feet.

Q What did you figure it at? A. Three and a
half cents.

Q A foot? A. A foot.

Q Now, when you say there were so many feet,
do you mean that there were so many feet of each
kind in a pile or that that was the measurement of
the portion of the pile that the water had damaged
*and the mud? A. A portion of the pile, the
lower part.

Q Did you estimate that part of it that had been
damaged by the mud and water as a total loss, or
did you figure the salvage? A. Figured about a
third salvage.

Q And was there any cement? A. Yes, sir.

Q Was it damaged? A. Yes, sir.

Q How? A. Water had destroyed entirely the
first tier in the bin and part of the second pier
was wet, so that we called the first two piers dam-
aged entirely.

Q Did you figure up how many bags? A. Count-
ed up the bags, 200 bags. We estimated that in
barrels, as we always do, four bags to the barrel,
$1.75 a barrel.

Q What did it come to altogether, do you know,
as near as you can remember? A. $75 or $80, I
think.

Q Was there any coal damaged? A. Yes, sir.

Q How was it damaged? A. Back water put
the mud in it and washed it away on the edges
down in the driveway.

Q How did you figure that? A. Averaged it
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up in cubic feet in the lower part of the bins—36
cubic feet to*the ton—making it about 40 tons lost.

Q. And what price did you figure that? A. The
retail price at that time was six and a half.

Q. What did you figure it at? A. I think we
figured the retail price.

Q. Then you figured the total loss? A. We did
that much.

Q. Was that the amount that there was, or did
you take that as an average, or as the amount
that would be total loss? A. We figured that as
the total loss, about forty tons.

Q I mean to say when you figured up the
amount of coal that was out there and got the
dimensions of it, and all—you said 36 cubic feet
to the ton—you must have tried to figure what
commercial damage there was to it, did you not?
A. We did.

Q. Did you figure there was forty tons all to-
gether, or, taking what there was, it was equal
to about forty tons total loss? A. We figured
equal to forty tons total loss.

Q. Then was there more or less than forty tons
actually in the piles that was scattered around
and damaged? A. Oh, some hundreds of tons.

By the Court:

Q. Hundred or hundreds? A. Hundreds, I

should say.
Q. More than 100? A. Yes. There was six

bins.

By Mr. Skinner:

Q. What was there, if anything, of damage to
the yard and building in this second flood? A.
The water backed up and it washed out the foun
dations of the piers; at least, they were all stan
ing every which way; and we supposed that t



George W. Wharton, direct. i&

water had weakened the foundations, and we
made an estimate of how much it would cost to
raise the building and replace the piers and
straighten up the building.

Q And what wais the condition of the yard
itself? A. The north part of the driveway had
been washed out and the earth carried down in
the front of the yard on the scales and on the di-
mension lumber.

Q To what depth was this earth piled up that
had been deposited in some part of the yard? A.
I should say from eighteen inches to two feet
in the front part.

Q Deposits of mud and earth? A. Yes, sir.

Q And what did you estimate as the cost of
removing the deposits and the straightening of
the buildings and filling up of the washout in the
driveway, and so on? A. A thousand dollars.

Q Did you make a memorandum at the time?
A We did.

Q kook at that paper in front of you, please
(paper shown to witness). Is that the memo-
randum you made? A. Yes, sir.

Q Refreshing your memory by that memoran-
dum, tell us what you then estimated the damage
to the lumber and shingles? A. $2,500.

Q And what did you then estimate the damage
to the yard and buildings? A. $1,000.

Q And what did you then estimate the damage
to the cement? A. $200.

Q Take another look at that. A. (putting on
eye-glasses and referring to paper) : $200—no,
$50, cement.

Q And what did you figure was the damage to
the coal? A. $200.

Q And to the scale? A. $75.

Q How is it damaged? A. Well, the damage
composed of the earth and debris that was there
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which had to he removed from it, and we-approxi-
mated it would cost that much to clean out the
scale driveway and the scale pit. ,

Q. Did you know that was the same old scale
that had been damaged by the first flood? A. We
knew it was in the same place.

Q. And it might have been that same scale?
A. Yes, sir.

Cross examination by Mr. Murray:

Q. I understood you to say, Mr. Wharton, that
you appraised the damage to the lumber, except-
ing the rough lumber, at 50,000 feet? A. Yes.

The Court: 1 doubt whether the jury
hear you.

Q. I understood you appraised the damaged
lumber, except the rough lumber, at 50,000 feet;
is that correct? A. That is, in the second flood.

Q. In the second flood, in March. A. Yes.

Q. And where was that lumber placed? A*
On each side of the driveway west from Cortlandt
Street, on each side of the driveway, ten bins on
one side and six on the other.

Q. And how wide were those bins? A. They
were about 12 feet wide.

Q. And how many feet deep? A. They run
about 18 feet, but we didnt estimate the lumber
only by length; we had to climb over the lumber
and get the length of it and average it,

Q. How did you figure it? A. Sixty feet; most
of it was 60 feet long. o ft

Q. Then you can say that the bins were 12 fee
wide and possibly 60 feet long? A. Yes.

Q. How high would the bins- average? A.
should say 10 feet high; but the lumber was no
as high as that in some of them. A

Q. What was the average height of the lumber.
A. T should say about 7 feet.
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Q Then it wag 12 by 60 by 77 A. Yes.

Q And there were how many of them? A. Six-
teen.

Q Now, referring to the sheds on the south side
of the driveway, how high was the water line on
the lumber on the most easterly end of the easterly
bin? A. I should say about 2 feet or 3. It varied
on account of the water boiling from below where
it stopped.

Mr. Murray: I move to strike that out as
not responsive, the last part.

.The Court: You asked him as to the height
of the water line, and he said that it varied.
Perhaps it was not responsive. Strike it
out.

S (¥ How high was the waterline on the most east-
erly end? A. According to my recollection, about
18 inches or 2 feet.

Q And how far did the water mark extend
back? Did it run off to nothing? I mean was the
lumber damaged all the way back to the westerly
end of the shed, or only part way? A. All the way
through, but not that high.

Q Well, how high was it at the westerly end?
A. T guess about one foot.

Q Well, you heard Mr. Mutch testify, did you
not? A. Yes.

Q That it ran about half-way back? A. Well,
that is my recollection.

Mr. Skinner: Pardon me. 1 think that
was the first flood.

Q Well, about one foot in the rear on the west-
erly end? A. That is my recollection.

Q And the same situation as to the height of
the waterline on the northerly bins? A. No, about
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the same level there. The easterly end. is further
back than the bins on the other side.

Q. Then taking the northerly bins, how high was
the waterline on them? A. I should say a foot or
eighteen inches, according to my recollection.

Q. And how high on the westerly end? A. Five
or six inches less, probably.

Q. Five or six inches less? A. That would be
about one foot.

Q. And what was the average? A. Of all the
lumber?

Q. Not the lumber damaged, but all the lumber
piles in the bins on the north side of the drive.
A. I can't recall that.

Q. What? A. Some of the bins were filled; 1
suppose 6 or 7 feet high some were filled, and some
were low.

Q. I understood that those sixteen bins that you
mentioned included both those on the north and
south side? A. Yes.

MARGARET H. KAY, sworn in behalf of plain-
tiff.
Direct examination by Mr. Skinner:

Q. Mrs, Kay, where do you live? A. Belleville,
69 Linden Avenue.

Q. How long have you lived in Belleville? A
Bom there—all my life.

Q. Then you were living there in the ’eighties
and ’nineties? A. I moved there in 1880.

Q. And what was your occupation from 188
on for a number of years? A. I was a schoo

teacher. .
Q. In the Belleville schools? A. For seventeen

years. . .
Q. Where is your present home on Linden Ave-
nue with reference to the comer of Washington
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Avenue and Jerolaman Street? A. Oh, it is about
—1 could walk it in five minutes. *

Q Well, is it west of that corner? A. West of
the corner; yes, sir.

Q. And how long have you lived at that place?
A. Since September of 1880.

Q. Now, let us see if we cannot find it on the
map here. No. 59? A. No. 69, on the corner of
Linden and Tappan Avenue.

Q I am showing you here on the map (indicat-
ing). You see Tappan Avenue? A. It runs east
and west.

Q It runs east and west from Washington Ave-
nue? A. Yes.

Q And there is Linden Avenue, running north
and south (indicating) ? A. Yes, sir.

Q And you are right on the corner of those two
streets, are you? A. Yes, sir.

Q And the public school that you were one of
the staff of was where? A. On Cortlandt Street
and Stephens Street.

Q Cortlandt and Stephens? A. I taught in
the old school building.

(%[That is down near Academy Street, is it not?
es, Sir.

Q Here is Academy Street on the map, and

there is Cortlandt (indicating) ? A. Yes.

daQ Did you walk back and forth? A. Every
y.

A

Q *nd d*d your route take you down Jerola-
man Street at all east of Washington Avenue? A.
Yes, it took, me down Jerolaman Street to the
Railroad,, and then 1 came along the railroad to
Academy Street, and from there to the school.
Q. And you were then in a position to watch

e conditi°n of each street as you looked west
rom Washington Avenue and as you looked east
rom Washington Avenue? A. Yes, sir.
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The Court: Where is the railroad?

Mr. Skinner: The railroad is on Isaac
Street, we will agree, I think, or on what
is here shown—it runs down here in the
street itself, and up here it continues, al-
though I am not sure that Isaac Street is
opened (indicating on map).

Q. It is what would be a continuation of Isaac
Street, is it not? A. It is opened up to the Essex
station.

Q. And the Essex station is right up by Mr.
Jerolaman’s lumber yard, is it not? A. Yes, sir.

Q. Now, you say you went there in 18807 A.
1880; yes, sir.

Q. Well, take it through the ’nineties. After a
storm would water come down Jerolaman Street?
A. Yes, sir; it did.

Q. What is the slope on Washington Avenue
west of Jerolaman Street, up or down? A. Down
towards Washington Avenue—

Q No. What is the slope on Jerolaman Street
from Washington Avenue west? A. Oh, it isn't
down; it is an up slope.

Q. And after you get up a little ways does it
get flat again for a little while—almost flat? K
A little while, and then it raises very abruptly up
to the reservoir.

Q. Now, would not the water go down Jerola-
man Street after a heavy shower or a protracted
storm? A. Yes, sir.

Q. Did you ever see it do any damage to the
roads there? A. Yes, sir.

Q. Where did it come from? A. It came mos J
from what they call Homblower’s pond.

Q. By what route did it get to Washington Ave-
nue, by what road? Did it come down any stree .
A. Jerolaman Street.



Q Now, when it came down Jerolaman Street
and reached Washington Avenue did it stop there?
A No, sir.

Q Where did it go? A. Well, part of it con-
tinued its journey on down Jerolaman Street
across the railroad.

Q It would cross Washington Avenue there?
A Tt crossed Washington Avenue.

Q And go down Jerolaman Street? A. Yes,
sir.

Q Did you see it do any damage? A. I did.

Q What, generally? A. Well, one morning I
was trying to get to school, and I got almost
knee deep where it had crossed, and it pulled up
not only the curbing, but three pieces of flagging,
and that remained in a terrible condition for quite
a few years. I passed that path every day from
1880 to 1891.

Q Is that east of Washington Avenue? A.
That is east of Washington Avenue.

Q Did it do other damage at other times? A.
It done a good deal of damage.

Q Now, do you know whether any culverts were
put in at Washington Avenue and Jerolaman
Street, or a culvert? A. At Washington Avenue
and Jerolaman Street?

Q Yes. A. Yes, that led the water on to the
county culvert.

Q Did that take any of this water that would
in time of storm come down Jerolaman Street?
A Tt did.

Q In what direction did it carry it? A. Car-
ried it north to the ditch, to what we call the
ditch, or the spring.

Q Was there more than one culvert? A. There
~as one culvert right across from Dr. Cypher’s; I
saw them putting it in.
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Q. Whom did you see putting it in? A. I for-
get who I saw put it in.

Q. Do you know who was superintendent? A.
Mr. McCoy.

Q. Patrick J. McCoy? A. Patrick J. McCoy.

Q. The gentleman sitting over there in the
front seat? A. Yes.

Q. Do you know what part of the town govern-
ment Mr. McCoy was, if any? A. I dont under-
stand the question.

Q. Was he an officer of the town government, or
have any employment under the town? A. Why,
he was superintendent of streets at that time.

Q. And you saw him superintending the put-
ting in of a culvert? A. I did, and I saw him
banking it up, too.

Q. Banking up what? A. Blanking up where the
water crossed across Washington Avenue, where it
rushed on down to the railroad. There was a turn
there where the trolley car used to stop, and I saw
him come there one evening, or late in the after-
noon, with four or five employees, and they made
a good job; they filled it up right good.

Q. What did they do?. A. I dont know what
they did do, but they worked like trojans. I
noticed it because my property was in danger, but
they made a good job.

Q. Where was your property? A. On the cor-
ner of Jerolaman Street and Washington Avenue,
directly across from Mr. Jerolaman’s office.

Q. Where? A. The corner of Jerolaman Street
and Cortlandt Street, directly across from Mr. Jer-
olaman’s office.

Q. You say your property was in danger? - e
Indeed it was. It got the whole wash from Mr
Jerolaman’s yard, coal and lumber and everything
else there was there inside.

Q. Well, I am only asking you about putting m
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the culverts. You say Mr. McCoy raised some-
thing. What is that? A. Like a bank. There
was a natural slide down Jerolaman Street, and
the water naturally went down that side, and he
went to work and filled that all up, so that the water
couldnt go down Jerolaman Street, but flowed on
northerly to the county culvert, and that took it
to the ditch.

Q And that took it down through what? A.
That took it down through the ditch, through M.
Jerolaman’s property and on to my property.

Q Do you remember when you saw Mr. McCoy
working? A. Well, it was at the time, I think—I
think just about the time Mr. Jerolaman sued the
town first; I think it was about that time.

Q Have you any way of fixing the year? A. No,
sir; I cant.

Q Well, was it before or after 19117 A. Oh, be-
fore 1911.

Q That is enough. A. I lost all interest in it
since I got my own property fixed.

Q. Did you see any work done on a storm water
sewer connecting with this watercourse as it came
through Mr. Jerolaman’s property? A. Do you
mean the storm sewer that is now laid in Jerola-
man Street and goes up to his property there?

Q. Yes. A Yes, I saw them laying those pipes.

Q Did you see them laying the portion of it that
crossed Cortlandt Street and connected with the
watercourse at Mr. Jerolaman’s— A. Yes, I saw

that it was much narrower than the other pipes; it
was like a Y.

Cross examination by Mr. Murray:

Q Mrs. Kay you mentioned something about
some lumber and debris washing out of Mr. Jerola-

man’s yard across the street from your property.
A It did.
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Q. When was that? A. The first storm that we
had. At that time my ground was low, and he
caught it all, and then after the storm was over I
got a chance, and I filled it up, and since then I have
had no further trouble.

Q. You are speaking of the flood in 1911, in No-
vember? A. No, I am not. It was warm weather.
I was picking flowers when the storm came.

Q. What year was it? A. I don’t know what
year it was.

Mr. Skinner: I object. What is the use
of going into the damage of Mr. Jerolaman
in the other storms? It is no part of my
testimony on the direct examination, except
that Mrs. Kay incidentally referred to it as
fixing some time.

Mr. Murray: It seems to me you should
have it stricken out, then.

The Court: I understand it was for the
purpose of fixing the date, nothing else, but
it is evidently outside of this case.

Q. What year was that? A. I can't tell you just
exactly what year.

Q. About? A. But it was in the ’nineties.

Q. The early ‘nineties, or late 'nineties? A
not early ’nineties. I think the first storm came
along, I think it was a summer afternoon.

Q. Was that before or after this change was mare
in the culvert across Jerolaman Street? A. Be-

fore.
Q. Before? A. Before.

Redirect examination by Mr. Skinner:

Q You said the ’nineties. Just let us get back.
Was that the ’'nineties? Have you not misspoken
yourself, Mrs. Kay? A. The first storm it W 1»
the middle of Summer, but I cant tell vha y

was In.
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Q No. Was it the ’nineties or the nineteen hun-
dreds? A. Oh, no, it wasn’t the nineteen hundreds,
the first storm didnt occur. 1 am not at all in-
terested in what happened after the first storm; I
didn’t mate any date of it.

Q. At any rate, it was fifteen or twenty years be-
fore 19117 A. Yes—well, not quite as much as
that, I dont think.

STEPHEN D. KINGrSLAND, sworn in behalf of
plaintiff.

Direct examination by Mr. Skinner:

.1?. Mr. Kingsland, where do you live? A. Belle-
ville.

Q And how long have you lived there?  A.
About seventy-four years.

Q And what part of Belleville do you live in
now? A. I live in the upper part of Belleville, up
towards Eastwood’s works there—Main Street.

Q Well, anywhere near Jerolaman Street? A.
Well, yes, about three blocks, I suppose, this side

not three blocks, but three houses.

Q. Three houses? A. Yes.

Q South of Jerolaman Street? A. Yes.

Q And have you lived there long? A. Well, I
have lived there about thirty-two years.

Q Did you ever experience any trouble from
water coming down Jerolaman Street from west
of Washington Avenue? A. Yes, sir; my garden
used to be filled, and the neighbors’ and all, filled
every little rain we had, till at one time it stopped,
and I couldn’t tell what was the reason then, and
when I got up Jerolaman Street 1 examined it,
and I went up there and examined, and I found

Q Mhere did you go? A. Up Jerolaman Street,
up to Washington Street.

Q Washington Avenue? A. Yes. And I found
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that they had raised the culvert, or whatever you
call it, so high that the water couldnt get down
Jerolaman Street, and that is what stopped it
from coming in my garden.

Q. Well, you say “culvert, or whatever you call
it.”  A. Yes.

Q. What was it, then? A. The culvert. The
water would come down and strike this culvert
and go through and go up Washington Avenue in-
stead of coming down Jerolaman Street.

Q. Well, had anything been done to the street
itself, Jerolaman Street, do you remember? A.
Oh, I dont know much about that at all; all I
know, that water did at one time come down
Jerolaman Street.

Q. Well, they did something that cured it? A
Yes, that culvert, that would send it up the ave-
nue, and then it would go in this spring right
down at Jerolaman’s lumber yard.

Q. When was that? A. Oh, I don’t know as I
can tell you when it was,

Q. Do you remember any time in 1911 when
Mr. Jerolaman’s lumber yard was flooded? A. Oh,
I heard about it, you know, but I never went over
to see it.

Q. I am only referring to it to fix a time. A
Ye(si Do you remember a flood in 19117 A. I re-
member there was a flood in 1911 a thunder-

storm. )
Q. Do you remember the time? A. I cant say

the time. )
Q. Do you remember hearing of any flood an
damage to Mr. Jerolaman’s yard in 1912, the
Spring of 1912? A. I heard of the damage, bu
I couldn’t give you the year.
Q. Well, this is 1915. A. Yes, it must have
been along in 1912, somewheres along there.
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Q. All right. That is the flood. Now, remem-
bering that this is 1915, can you tell us about how
many years ago it is that you went up and found
that they had done something to send the water
north? A. Oh, well, it must have been before
1912, because it changed the course.

Cross Examination Waived.

GEORGE F. SANDFORD, sworn in behalf of
plaintiff.

Direct examination by Mr. Skinner:

Q Mr. Sandford, you live in Belleville? A.
Yes, sir.

Q. How long have you lived there? A. Seventy-
four years.

Q What part of the town? A. Around Wash-
ington Avenue, between Jerolaman Street and
Holmes Street; I live nearer to Holmes Street.

Q Did you ever see water coming down Jerola-
man Street to Washington Avenue after a shower
or storm? A. Yes, sir.

Q Where did it used to go? A. Went down
Jerolaman Street.

Q Did it cross Washington Avenue? A. Yes.

Q And go on down Jerolaman Street? A. Yes.

Q Did it do any damage? A. Washed the road
out, washed the roadbed out.

Q More than once? A. No, not all in one
place; in spots, you know; but it damaged it.

Q Did that happen in different years or only
one year? A. Well, one year it was worse than

i* happened more than one year, but
about three years ago, I think, about that time—
no, a little before that—about along that time it
Was Worse.

Q Was anything done at Washington Avenue
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and Jerolaman Street to remedy that? A. Yes,
sir; someone put up ahead of Jerolaman Street at
the junction of Washington Avenue—they raised
the street up, Jerolaman Street. We used to call
it a water break; that is what we called them—on
a side hill—go over the hill—but they put in a cul-
vert across the other side of the street, and then it
saved the lower part of Jerolaman Street.

Q. And where did the water go then? A. Went
north over to this brook.

Q. This same water that used to go across Wash-
ington Avenue and down in Jerolaman Street? A.
Yes.

Q. Do you remember about when that was done?
A. Oh, about three years ago, I guess, in the neigh-
borhood of three years ago. You mean the work?

Q Yes. A. Oh, that work was done—I don’t
know when it was done; quite some time, maybe
eight or ten years ago.

Q. Eight or ten years ago? A. Yes, sir.

Cross examination by Mr. Miurray:

Q. Mr. Sandford, you are not sure that it was not
twenty years ago that that work was done? A.
Twenty years ago?

Q. Yes. Was it as long ago as that? A. No-
You mean the culvert put in?

Q. Yes, and the street raised. A. I don’t thin
it was twenty years ago. ' .

Q. Have you any way of fixing the time more
definitely? A. No, sir; I have got no particular
way of fixing it, and I dont know who did it;
know it was done. _ ‘

Q. For the purpose of fixing the time, do yon re-
member whether there was a big storm in /A%*

That was the first storm, yes. v We
Q. You remember that, do you? A
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have had several storms, dont you know, and I
cant place them just on the years.

Q Will you say this work that you speak of was
done before or after the storm of 1901? A. No, I
can’t tell you anything about that.

Q You couldnt say whether it was before or
after? A. It was about three years ago when that
storm was that went across into the brook—so
much water came down and went across into the
brook and filled the brook up, three years ago.

Q That is what you call the big storm? A. Yes.
Then some years before that, some ten or fifteen
years before that, for all I know, they had a big
storm, but I don’t know just how many years.

PETEK I). ACKERMAN, sworn in behalf of
plaintiff.

Direct examination by Mr. Skinner :

Q Mr. Ackerman, where do you live now? A.
Belleville.

Q And how long have you lived there? A. About
forty-four years.

Q Have you at any time had any place in the
town government there? A. Yes, sir.

~Q Were you on the Town Committee? A. Yes,
Sir.

Q Chairman of the Town Committee at one
time? A. Yes, sir.

Q Do you remember in your experience as a
member of the Town Committee having anything to
do with the placing of a culvert at Washington
Avenue and Jerolaman Street? A. A little louder.

Q Do you remember having anything to do with
the placing of a culvert at Jerolaman Street and
Washington Avenue? A. I think there was a cul-
vert culverts put across those streets there in
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about the year 1902, somewhere around that, if I
remember rightly.

Q. And you are not definite, then, as to that time?
A. No.

Q. Were you a member of the Town Committee
in 1902? A. Yes, sir.

Q. And were you a member of the Town Com-
mittee in 19017 A. Yes, sir.

Q. 1900? A. Yes, sir.

Q. 1903? A. Yes, sir.

Q. Four years, then? A. Well, it took in part
of each one of the first and last years.

Q. Now, you say in some one of those years, yon
thought it was 1902, a culvert was put in. Did yon
know about it and superintend it at all? A. Yes.
We had difficulty in getting the water down there,
and it used to rush across the avenue, and we put
the culverts in there to stop that,

Q. It used to wash across the avenue as it came
down Jerolaman Street, did it not? A. Yes, sir.

Q. And then, going down over Washington Ave-
nue down Jerolaman Street, it used to do dam-
age, did it not? A. Yes, sir.

Q. Damaged the roadway? A. Yes, sir.

Q. Ever wash out the gutters? A. Yes, sir.

Q. Paved gutters? A Yes, sir.

Q. Wash out the macadam? A. Yes, sir.

Q. In a pretty heavy storm at times, would it
not? A. Yes, sir. '

Q. Now, you put culverts in to divert tha
water, did you not? A. Yes, sir. '

Q. Which way did you send it? A. Turned i
north on Jerolaman Street,

Q. And then where did it go? A. Down m
brook.

Q. You say you turned it north on Jerolaman
Street. Do you mean that? A. Coming own
Jerolaman Street, the culverts were put m o
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divert the water north on Washington Avenue to
get to the basin.

Q And then did it get into the brook? A.
What?

Q Get into the watercourse then? A. Yes, sir.

Q Down through Jerolaman’s property? A.
Yes, sir. . .

Q Was that the object of the culverts? A.
Yes, sir. 1

Q Was it done by the town? A. Yes, sir.

Q Was there anything done to raise the crown
of Jerolaman Street and block the water at the
same time? A. I can’t say how much the street
was raised at that time; I dont remember that;
but I know the water coming down in a storm
would rush across Washington Avenue and would
continue on down Jerolaman Street until it got
down to the brook on the north side of Jerolaman
Street, and there it would run east in the brook,
and then into Cortlandt Street, and so on down.

Q This brook that you speak of was on Jerola-
ftian Street, was it not? A. Yes, sir.

Q Was it the same brook that ran through this
Jerolaman property? A. Yes, sir.

Q And it got into the brook at a point below
Mr. Jerolaman’s property? A. Yes, sir.

¥ Yeafor the river? A. Yes, sir.

Q And what the town did was to divert it so
that it got into the brook west of his property? A.
Yes, sir.

Q And ran on down through his property; is
that it? A. Yes, sir.

Gross examination by Mr. DeGraw:

~ Q Washington Avenue was a county road, was
H not? A. Yes, sir.

Q And was the permission of the county ob-
tained when Washington Avenue was dug up for
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the purpose of putting in the culverts? A. What
is that?

Q. Was the permission of the county obtained
when you dug up the county road for the purpose
of placing this culvert in? A. I presume it was,
because I remember Mr. Owen being on the ground
at the time when that work was done there.

Q. Now, how much a stream was that that
came down generally? You spoke about a stream
there. A. That came down Jerolaman Street?

Q. Yes. A. Well, it was more than the gutter
would carry in a storm; it couldnt commence to
carry it.

Q. Does that same stream come down yet? A
Well, in a—I don’t know recently; I can’t tell
what has taken place recently.

Q. As a matter of fact, was there any stream
there except in the time of rains? A. At what
time?

Q. Except in the time of a storm? A. No, noth-
ing more than natural drainage from the streets.

Q. Drainage from Jerolaman Street? A. There
wasn’t any water coming down there of any ac-
count, only the natural—the same as there is al
ways except in stormy weather.

Mr. Skinner: Now, I want to use some
of the Township Committee reports. Of
course, I do not want to offer the whole
report in evidence, but only certain por
tions that I would read into the record.

Mr. Murray, will you require that there
should be formal proof by calling members
of the Town Committees of each year to
prove these reports, or can I read from the
report? )

Mr. DeGraw: [ think if you have e
original report you can read it.
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Mr. Skinner: Then, let us understand it.
You mean that you are going to insist that
we must get the original written report
from which these printed reports are made?

After further discussion, the offer is with-
drawn.

Plaintiff Rests.

Mr. Murray: We move for a nonsuit, if
your Honor please, as to the first count, be-
cause the facts proven by the plaintiff estab-
lished, if anything, an increased flow of
water which is merely incidental to the
grading and improving of streets of the
town. There is no scheme shown to divert
the water into Mr. Jerolaman’s yard, but
these acts which have been proved by the
plaintiff were a series of single acts extend-
ing over a period of something like thirty-
four years. A street would be opened, and
it would be resurveyed, the grades smoothed
out. The water would collect on that street
and in the gutters of the street, and instead
of sinking away as it did when the land
Was farm land and unimproved, it would
run down the street and eventually reach
Mr. Jerolaman’s yard.

The Court: Well, let us assume that that
Was so, and the result was a larger torrent
of water on the Jerolaman Street hill than
there would otherwise have been. I under-
stand that what the plaintiff complains of
is not that a torrent ran down Jerolaman
Street, but that that torrent was diverted so
as to come on him. Am I right about that?

Mr. Skinner: Yes, sir. We do not rest
our action at all on the responsibility of
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the town for the grading and improvements
of Union, Linden and DeWitt Avenues and
all those streets up there, and its consequent
casting of water on Jerolaman Street. We
rest it upon the fact that, having done that,
that water that would have then naturally,
by the natural grade, come down Washing-
ton Avenue, as it did for years, in order to
save the town streets from damage was arti-
ficially diverted to Mr. Jerolaman’s land,
and at one place was diverted by a culvert.
Mr. Murray: The town is obliged by the
necessity of things to provide gutters in its
streets. I do not see how the fact that the
water had increased in flow would obligate
the town in any way or make it liable. It
seems to me that the diversion of the
stream, if such was the case, was entirely
incidental to the improvement of the streets.
Furthermore, it does not seem to me that
they have shown conclusively, or even prima
facie, that this increase which they claim
was in fact the cause of the flooding of Mr.
Jerolaman’s property. This is not the first
flood that Mr. Jerolaman has had. His tes-
timony and that of a number of bis wit-
nesses shows that he has had floods since
1895 at numerous intervals, and had one
in 1901, and then in 1907, before this im-
provement of which-he complains was ever
installed. It is showm that the raising of
the grade of Jerolaman Street was done in
1902. Mrs. Kay said there was a large
flood there in the ’nineties, or 1895. M.
Jerolaman himself said be began to have
floods in 1895. Mrs. Kay remembered dis-
tinctly, and I believe it was Mr. Kingslan
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who remembered a big flood in 1901—all
before this diversion took place.

Now, if the plaintiff complains that the
sole cause of the damage was the guttering
of the streets in 1901, how can he explain
the fact that these floods took place prior
to that, without that being done? He had
floods anyway. He does not show that the
floods afterwards were any larger than
the floods before, considering the variance
in the amount of rainfall. He does not
show what the cause of these particular
floods is. He does not show that the diver-
sion of this water is responsible for it. The
fact that he had floods, and just as large
floods, before that negatives that idea, or
makes it ambiguous—an ambiguity which
he is bound to overcome. It seems to me
that on his prima facie case he must show,
if he is going to show it by circumstances,
that it was caused in fact by this act of the
town, and I do not think that showing that
he had floods before and since, without any
comparison as to the increase, if any, or the
cause of the storm, shows it at all. He can-
not tell whether this caused it or not.

The Court: I was going to ask you if
you did not think this was a question for
the jury?

Mr. Murray: I do not think there is any-
thing that they can base an opinion on. It
would be only a guess, because there is no
testimony comparing the amount of the
Water before and the amount of the water
after the improvement, taking into consid-
eration the difference in the rainfall. They
do not know what the rainfall was. The
rainfall might have been larger in the floods
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of which, he complains. And then what did
the damage? Not the improvement of which
he complains. The mere fact of the increase
of the flow does not establish a prime facie
case.

The Court: It shows that it came down
a different way. As long as the water
stayed on Jerolaman Street it would be in-
nocuous, but if the same water came down
in another way that would be injurious to
him, it would not make so much difference
whether it was more or less, if its access to
his property was facilitated by the change.

Mr. Murray: On that point I would ask
permission to read a quotation from the
opinion of the Court of Errors and Ap-
peals in the case of Miller v. Morristown, 47
New Jersey Equity, page 62, affirmed by the
*Court of Errors and Appeals in 48 New
Jersey Equity, 645. This was a bill for an
injunction to enjoin Morristown from dis-
charging water on the plaintiff’s lands. In
that case the Court said: <“No doubt can
be entertained under the evidence that the
quantity of water discharged on the com-
plainants’ land, since the streets were
graded and guttered, is much greater than it
was before. But this does not show that they
have sustained an actionable injury. Such
improvements necessarily result in increas
ing the quantity of water sent to the point
of discharge and also the celerity with
which it is carried there. They are made
in part to effect these purposes. The road
bed is made hard and smooth and put in
such a form that it will shed water quickly,
instead of collecting in the depressions,
there to remain until absorbed or evapo
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rated; and then payed gutters are con-
structed on the sides, so that all the water
falling on the road, or finding its way
there, shall run off at once into the gutters
and be by them quickly carried to the point
of discharge. It is also true, as the proofs
show, that the quantity of water carried to
the complainants’ land, and there dis-
charged, has been somewhat increased by an
enlargement of the area of drainage, but
such enlargement is, it appears, the direct
result of making the grade of the streets
improved conform to the grade established
by the proper authority. So that it thus
very clearly appears that the whole of the
increased quantity of water transmitted to
the complainants’ land, is such, and such
only, as is necessarily diverted to their land
in carrying out a lawful scheme of local
improvement. .For injury resulting from
such a diversion of surface water no action
will lie.” A number of cases are cited.
That seems to be the rule, as I understand
it. The case, I believe, held that the town
had no right to institute or to construct a
system of sewers or drains and draw the
water from a large area, an unnatural area,
and discharge it at one point on the plain-
tiffs land. But that is a very different
thing from saying that the municipality has
not a right to put in one gutter across a
street to protect a county road for its own
road.

It seems to me that this case comes with-
in the rule laid down as to incidentals aris-
ing from public improvements.

Counsel argue.
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At one oclock P. M. the Court takes a recess
of one hour.

AFTER RECESS.

Mr. Murray: If your Honor please, at
this time I would like to renew my motion
for a view of the premises by the jury, as |
stated before.

The Court (after discussion) : We will
take up the matter later, on Monday. If
the jury desires it, the Court will order it.

I shall deny the motion to nonsuit. I
have had no time to look at these cases,
although I used to be familiar with some of
them.

My recollection of the law is substantially
this. It is not the law that no one, whether
individual or corporation, can interfere
with the flow of surface water. Chief Jus-
tice Beasley, in a case that I recall, says
that surface water is the common enemy;
everybody fights against it. Therefore, if
it was the rule that nobody could ever de-
flect any surface water, a man could never
plow a furrow across his own field.

I speak with reservation, for I have not
looked at the recent cases, but I believe it is
also the rule that, while the law is as I have
thus far stated it, it is also true that no one,
either a corporation or an individual, may
artificially accumulate water and throw it
in a mass, in volume, on the land of another,
unless that person is prepared to pay dam-
ages for a wrong. That question of law is
in the case, and will receive further atten-
tion.

There is a question of fact in the case>
wdiicli I could not take from the jury, if
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were prepared now to express my views defi-
nitely as to the law, and that is the question
whether the defendant, the Town of Belle-
ville, did artificially divert water which
otherwise would have gone elsewhere, and
cast it upon the land of the plaintiff. I am
not in a position yet to make a comparison
between the conditions before and after.

[  think, taking the plaintiff’s case now
we find it—and there is certainly evidence
tending to show that that was the case—that
is enough to carry the case to the jury as
against a motion to non-suit. I therefore de-
ny the motion to non-suit.

Defendant’s counsel object to this ruling
of the Court.

Objection noted as ground of appeal.

PATRICK W. MoOOY, sworn in behalf of de-
fendant.

Direct examination by Mr. Murray:

Q Mr. McCoy, where do you live? A. Belle-
ville.

Q How long have you lived there? A. About
sixty-three years.

Q Were you ever connected with the town in
any capacity? A. I was.

Q In what capacity? A. I was inspector on the
original roads there when the Telford roads were
first laid.

Q About what time was that? A. It commenced
in the year 1889.

Q And extended how long? A. Well, until they
Jfre m°stly all finished, and even afterwards.

here was three different contracts that were car-
ried out.

as
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Q. About what year? A. Oh, I couldn say;
up until about ten or twelve years ago.

By the Court:

Q. What position did you say you occupied? A.
I was inspector of the building of the roads, the
first improved roads We had in the town there.

By Mr. Mnrray:

Q, AYhat roads do yon refer to? A. Well, most
all of them, with the exception of about two or
three streets, most all of the roads that Were built
in the town.

Q. Were you familiar with the conditions as to
grade of Jerolaman Street and Washington Ave-
nue where they intersect? A. Yes, sir.

Q. Now, Mir. McCoy, there is a hill, I understand,
on Jerolaman Street from Washington Avenue run-
ning west; is that right? There is a rising grade as
you go west, is there not? A. Yes.

Q. In time of storms where did the water go
which fell on Jerolaman Street on that hill?

The Court: At what time?

Mr. Murray: Well, at the time that you
were first familiar with it, which was what
year? ‘

Witness: Well, you mean previous to
those roads being improved?

Mr. Murray: Yes.

Witness: Previous or afterwards?

Mr. Murray: After Washington Avenue
was_opened. ‘ '

Mr. Skinner: When is that with reference
to the imporvement of the roads?

Witness: Well, I can’t understand t e
question, whether he means the water came
down Jerolaman Street previous to the roa s
being improved or since they were improve
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Mr. Murray : Yes, previous to their being
improved.

A. Previous to their being improved it ran down
across Jerolaman Street. There is a culvert
opened, say, a hundred feet below Washington
Avenue. They took it down to the county culvert.

Q Just show us on the map, will you, what you
mean? Here is Jerolaman Street (indicating) ? A.
This doesnt show this county culvert there, does
it? It doesnt show the county culvert on Wash-
ington Avenue.

Q Can you indicate on the map the approxi-
mate location of the county culvert? A. It would
be about here (indicating).

Q Did it end there or— A. It went clean down
to Jerolaman Street; it followed the street across
over what they call—cut through there, now Lin-
den Avenue; it ran north after it crossed Jerola-
man Street, and then turned and ran down along-
side of what used to be called Barrack Lane be-
fore it was called Jerolaman Street.

Q Did the water ever run down Jerolaman
Street from Linden Avenue east towards Wash-
ington Avenue? A. Sure, it ran down east.

Q Where did it go? A. It ran down Washing-
ton Avenue to the county culvert.

Q What do you mean by that? A. It ran north.

Q It ran north on Washington Avenue? A. On
Washington Avenue.

Q Did it run on down across Washington Ave-
mie and go on down Jerolaman Street east of
Washington Avenue? A. No.

Q. It did not? A. It did not.

Q Then it turned, I understand— A. Turned
on r;che west side of Washington Avenue in the cul-
vert.

- Q And went into the county culvert? A. Went
into the county culvert.
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Q. And from there where? A. From there on
down to. the river, and there was another county
culvert on Main Street. It ran directly east to
the river.

By the Court:

Q. Will you point out to us where on Washing-
ton Avenue the county culvert was? A. Well, as
near as I could say—

Q. Describe it with reference to some street; do
not say “here.”” A. This is about it here (indicat-
ing).

(). What street is that? A. This is called Essex
Street now. That has been filled in. It has been
always a running stream there about to [Essex
Street: it has been always a running stream there
for years.

By Mr. Murray :

Q. That is very close to the brook, is it not UL,
Well, that is the brook.

Q. That is a brook? A. It is a stream. There
has been a stream there for years.

(). The water turned north on Washington Ave-
nue and ran into the brook? A. Turned north on
Washington Avenue and ran into the county cul-
yert.

(). Was the end of Jerolaman Street where
joins the east side of Washington Avenue raised
at any time? A. No, sir.

Q. It was not? A. It has never heen raised since
the grade was established. Of course, those grades
are a matter of record, and if it was raised it r:l.!I
be found out easily even at this time; bu [ don
think yvou will find any change in it the least bit.

Q. How long has Jerolaman Street on the
side of Washington Avenue been in its present con-
dition? A. I think that grade was established 1M
1889 the road was built in 1889 or 1890.

eiST
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By the Court:

Q What road? A. Jerolaman Street, first run-
ning east from Washington Avenue to Main Street.

Q You say a road was built in 1889 or 1890?
A Yes, sir.

Q. Jerolaman Street? A. Jerolaman Street.

By Mr. Skinner:

Q Was not Jerolaman Street built in 18897 A.
The grade was established and built; yes, sir; at
the time it was improved.

Cross examination by Mr. Skinner:

Q Mr. McCoy, the water, you say, did not run
across Washington Avenue as it came down Jerola-
man Street? A. No, sir.

Q. Never did? A. Well, I couldnt say. There
might be such a thing as being obstructed, or some-
thing, that it might—that is hard to tell. Some-
times the rain or the water from Washington Ave-
nue, the gutter being blocked, a certain amount
might flow down, but the water, any natural
stream, any heavy stream of water would flow down
Washington Avenue as soon as it struck the west
side. There was a paved gutter put in there by
the county that would take care of it.

Q But you said that the water did not run
across MBshington Avenue? A. No, sir.

Q Do you mean to say that that was so all the
ime? A. Prom the time it was improved.

Q From what time was that? A. The time it
Was macadamized.

Q Jerolaman Street? A. Jerolaman Street.

1889 That ~ When’ in 1889’ about? A. From

At that time the water never went down

Washington Avenue and Jerolaman Street? A.
Aot unless it was blocked.
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Q. Yon mean to say that that water ran over
Washington Avenue easier when it was blocked
than when it was not blocked? A. I don’t say that
it did run across at all; I say in a heavy storm,
with the gutters free; I dont say that no water
ran over there. [ know some water would have
to go over, but the natural flow of water did not go.

Q. But in heavy storms the natural flow of water
did go, did it not? A. I couldn? say it did.

Q. Well, you could not say it did not, could you?
A. No.

Q. Did you go to the comer of Jerolaman Street
and Washington Avenue and raise the crown? A
No, sir.

Q. You heard Mrs. Kay’s testimony? A. I know.

Q. She imagined that, did she? A. She imagined
it; but it is very easy to send a surveyor over there
and find if there has been any difference. That
grade was established and a matter of record.

Q. Well, if you went down there and raised the
crown there one night, as Mrs. Kay described, that
would not get in the record, would it? A. No, but
it would show it if it was raised, wouldn't it the
original grade?

Q. Well, let us get your answer. Do you say that
you did not go there? A. No.

Q, And do anything to raise the crown of Jerola-
man Street? A. Never did anything to raise the
crown of that road. It would put it out of shape.

Q. Did the town ever suffer any damage from

water running across Washington Avenue and
down Jerolaman Street? A. What do you mean,
the road?
* g Yes. A. You must recollect that that road
waa only’ I think, about 14 feet wide. Now, be-
tween that and the curb previous to its being
curbed and flagged there was nothing there m
clay. The heavy rain might naturally go J
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out some; but that would happen from the flow of
water on that street alone, without any flow from
the outside. That road was not macadamized from
curb to curb—about a seventy foot street there; it
was only macadamized about 14 feet originally.

Q® Do you say that washouts of the macadam
would happen fromlthe ordinary flow of water on
that street without anything from outside? A. |
didn’t say that the width of the macadam; I said
between the macadam and the curb it might gully
some there, but not the macadam.

Q. Just from the ordinary flow on Jerolaman
Street, without anything on the outside? A. On
the dirt road.

Q Where did that water come from that did
that? A. From the heavens.

Q Well, when it struck the earth do you mean
that it landed on Jerolaman Street east of Wash-
ington Avenue, falling from the heavens? A. Yes,
sir.

Q Well, there were washouts right up at the cor-
ner of Washington Avenue and Jerolaman Street,
were there not? A. Very little, that I can remem-

Q Do you not remember when there was a wash-
out big enough for a horse and wagon to get into it?
A Never—on the west side, not on the east.

Q On the east side, I am talking about. A. No.

Q Do you remember when the old car line
topped at Jerolaman Street? A. Yes.

Q Dont you remember how the water used to
turn the corner there and wash out around the cor-
ner? A. No, sir; when Jerolaman Street was ma-
cadamized there was a paved gutter put in on
Washington Avenue.

hQ. No trouble after that? A. No trouble after
that.

30
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Q. Nor any washouts? A. Not to my knowledge,
never.

Q. So that the problem of carrying the surface
water that came down Jerolaman Street was solved
by just the paved gutters and the macadam, the
hard road; is that right? A. The water that came
down that west side of Jerolaman Street went
north on Washington Avenue, and all the water
that went down on the east side of Jerolaman
Street from Washington Avenue was what fell on
the road.

Q. Now, let us see what you mean. [ do not
Want any possibility of your being misunderstood.
(Indicating on map.) Here on the comer of Wash-
ington Avenue and Jerolaman Street all the water
that came down to Jerolaman Street from the west
ran north to this old watercourse; is that right?
A. Yes.

Q, And all the water that fell east of Washing-
ton Avenue on Jerolaman Street ran down Jerola-
man Street (indicating) ? A. Yes.

Q. And none of the water that came down Jerola-
man Street from the west went across Washing-
ton Avenue and down Jerolaman Street? 0
to my knowledge.

Q. Then there were washouts east of Wasmng
ton Avenue on Jerolaman Street, between Wash-
ington Avenue and the railroad, were there
A. Not of any consequence. As I say, it nng
be formed in the ruts, but there was never any
deep depression or any hole, or anything.

Q. Anything at all that you fixed up as roan
supervisor? A. No, sir. *

Q. You never had a gang working there.
Oh, I might have a gang there cleaning ou
gutters. u I

Q. I mean after a storm. A. Filling up
I mean between the macadam and the curb.
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Q. After storms did you not have to do some
little fixing up there? A. No, sir.

Q. Not a hit? A. Oh, no, not a bit, of course—

Q Isn’t that the reason the gutters were paved?
A. They were paved to save the roads.

Q Weren't they all paved? A. All streets?

Q Yes. A. It depended on the street. A flat
grade, it didnt need it.

Q. But Jerolaman Street did? A. Yes, sir.

Q Was it paved up to Washington Avenue? A.
Yes.

Q And the gutter between the south side of
Washington Avenue and the railroad, there was
not any use of that gutter to take water except
the water that dropped from the heavens on the
street right there east of Washington Avenue?
A. Yes, sir; that is all.

Q Do you not know that the town has got all
that water that used to go down Jerolaman Street
in those gutters carried into this storm sewer? A.
Which sewer?

Q A storm sewer that was built two or three
years ago. A. Well, that I don’t know anything
about.

Q Well, were you supervisor of roads while Mr.
Ackerman was Chairman of the Township Commit-
tee? A. Yes, sir.

Q You heard his testimony, did you not? A. I
heard some of it.

Q You heard him say that there was a culvert
put in up there, did you not, at Washington Ave-
nue and Jerolaman Street? A. There was iron
gratings put down there.

Q Just iron gratings? A. Iron gratings.

Q Why were they put on? A. To prevent the
depression. There was iron gratings put in all the

streets, pretty near, in the Town of Belleville at
that time.
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, Q Why were those iron gratings put on at
Washington Avenue and Jerolaman Street? A.
Because in driving across there there was quite a
heavy jolt, and they were put there not only, hut
put in ‘most all the streets in the town where there
was a deep depression in the gutter to prevent the
jolt, to make it easy of access.

Q. Were not the culverts put in there to carry
the water north that came down Jerolaman Street?
A. There was no culverts; there was iron gratings
put in there.

Q. Well, iron gratings over the culverts, were
there not? A. You can call it a culvert, if you
want to. In 1889 or 1890, when the road was built
there, they paved that gutter on Washington Ave-
nue, and the people complained, the depression was
so steep from the sidewalk to the gutter. They
pU in iron gratings to prevent that jolt when
people drove over. It wasn’t to carry any water.

Q. Do you not remember a culvert being put at
Rossmore Place and Washington Avenue? A,
That is the same; it is not a culvert; it is iron
gratings.

Q. There wasn’t anything done, then, within
your knowledge, at the corner of Jerolaman Street
and Washington Avenue to make the water that
came down Jerolaman Street from the west run
north to the brook instead of running across Wash-
ington Avenue? A. No, sir.

Q. Nothing of that kind done? A. No.

Q. Well, Mr. McCoy, how about the water on
the east side of Washington Avenue north of
Holmes Street, did that run to Jerolaman Street-"
run northerly to Jerolaman Street? A. The vater
ran down Jerolaman Street to Cortlandt Street
across and down beyond a lot there where he built
his factory there, and it was carried through to
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Stephens Street and then back to Jerolaman Street
again.

Q Yon are speaking of the water that fell on
the east side of Jerolaman Street? A. Yes, sir.

Q It went down Jerolaman Street and— A.
Down to Cortlandt Street, to Stephens Street, and
back to Jerolaman Street.

Q Then to get down,to Jerolaman Street it has
to turn the corner of Washington Avenue and
Jerolaman Street, does it not? A. No, I am speak-
ing about the water that fell on the east side of
Jerolaman Street from Washington.

Q Listen to me. You know that Jerolaman
Street runs east and west and has not got any
east side, do you not? A. Well, the north side.

Q I asked you about North Washington Ave-
nue, and you know all these streets? A. Yes.

Q Now, you say you were talking about some
Water running down Jerolaman Street? A. Run-
ning down Jerolaman Street.

Q I asked you about the water on the east side
of Washington Avenue from Holmes Street north.
A. Well, it ran to the culvert. I misunderstood
the question.

Q It ran to Jerolaman Street, did it not? A.
No, sir; it ran to that culvert north of Jerola-
nian Street.

Q North of Jerolaman Street? A. North of
eJerolaman Street,

Q Well, do you not know that it was made to
run to the culvert north of Jerolaman Street by
putting in culverts where Washington Avenue
crossed Jerolaman Street? A. No, sir.

Q Dont you know that it used to go around

e corner into Jerolaman Street? A. No, sir.

o that whatever washouts there were on

Street betWeen Washington Avenue and

WHPL J 21?2 Or the railroad>were just from the
that fell on that space? A. Yes, sir.
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Q. And it is a distance of about 200 feet? A.
About.

Q. About a city block? A. Yes, sir.

Q. Are you connected with the town government
now? A. No, sir.

Q Mr. McCoy, when the street improvements
were made in 1889 and thereafter, among the
streets improved were DeWitt Avenue? A. Yes.

Q. Linden Avenue? A. Yes, sir.

Q. Union Avenue? A. Yes, sir.

Q. New Street? A. Yes, sir.

Q. Hornblower Avenue? A. Yes, sir.

Q. Practically all the streets lying south of
Jerolaman Street? A. Yes, sir.

Q. And north of John and west of Washington
Avenue and east of New Street were improved ov
the town, were they not? A. Yes, sir.

Q. In two or three years? A. Well, no, it ran
on_there were three different contracts for the
different years.

Q Well, four or five or six years? A. Well, it
might be longer than that.

Q. But it was one continued plan of improve-
ment? Belleville was waking up, was it not? A
Sometimes.

Q. Now, these streets were macadamized as a
part of that improvement, were they not? A
Yes, sir!

Q. You superintended a part of it? A. Yes, sir.

Q. And the gutters were cleaned out, were they
not? A. When they needed it and had the means
to do it with.

Q. I do not mean to say that you wasted the
money. And there was some grading done, was
there not? A. The streets had to be graded before
they were macadamized.

Q. Do you remember Hornblower,s pond? A
do.
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~Q It is not' there now, is it? A. Part of it, at
tumes.

Q Well, very little compared with what there
used to be when you and I were boys? A. Yes.
We used to skate there.

Q Did you know the swampy land and the
pond that lay between Holmes Street and Horn-
blower Avenue? A. Yes, sir.

Q It is gone, is it not? A. It has been getting
filled in.

Q It has been getting filled in for some time,
has it not? A. Yes, sir.

Q And the.grading of all these streets and the
cleaning of the gutters and the paving of the
streets all had a tendency to drain that section a
great deal better, did it not? A. Yes, sir.

Q And they put gutters in on DeWitt Avenue
crossing Holmes Street, did they not? A. No.

Q Nothing of that kind? A. It was ten years
before they ever improved those streets that cul-
vert was put 1.

Q Was there not one put at Hornblower Avenue
crossing Holmes Street? A. Yes.

Q And that carried water across Holmes Street
that before that used to stop south of it? A. It
couldnt stop south of it; the grade was not
that wav.

Q I know, but Holmes Street had a little crown
oit, did it not? A. A big crown.

Q Of course, that blocked water that was on
Homblower Avenue, did it not? A. No, sir.

.* Untll the culvert was put through? A No

Q. Wasnt that what the culvert was for? A.

vo2' What waa  for? A. As I said before, cul-
8 were put all through the town to prevent
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the jolting of wagons or carriages; it made an
even surface, and preventing the depression.

Q. Was there a gutter on Holmes Street? A.
Yes, sir.

Q. And did that gutter run across Hornblower
Avenue? A. Yes.

Q. And the water that came down Holmes Street
passed right across Hornblower Avenue and on
down, did it not? A. It ran down.

, Q. And Hornblower Avenue did not obstruct the
water that came from the west on Holmes Street,
did 1t? A. Obstruct it?

Q. Yes, prevent its running on down? A. No.

Q. But Holmes Street did obstruct the water on
Hornblower Avenue from crossing Holmes Street,
did it not? A. Yes.

Q. Each street crossed the other, did it not? A
Yes, it intersected and crossed there.

Q Mr. McCoy, was there anything to prevent
the water on the east side of Washington Avenue on
Jerolaman Street from going down Jerolaman
Street? A. Nothing that I know of.

Q. Then it went down Jerolaman Street, did it
not? A. It went down very often. Sometimes in
a rapid, heavy flow the gutter might not be large
enough to take the flow; it might not go over; that
was all. It was the intention to go that way.

Q. Which way? A. North on Washington Ave-
nue.

Q. You mean it was the intention of the town.
A. Yes. There would have to be a terrible large

flow of water—

By the Court :
Q. Ho you mean north on Jerolaman Street?

40 A. I mean north on Washington Avenue.
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By Mr. Skinner :

Q It was the intention of the town to have the
water on Washintgon Avenue run north to the
brook on Mr. Jerolaman’s property? A. No, it
was not the intention to have the water go on Wash-
ington Avenue at all.

Q Why? A. Because it was a county road.

Q Do you mean to say that the town never had
any intentions about that matter because it was a
county road? A. Well, all they had to do with
grading Washington Avenue—they had nothing to
do with the county road.

Q Did not the town have anything to do with
the county road on Washington Avenue? A. Not to
my knowledge.

Q Did they not lay sidewalks on Washington
Avenue? A. Well, yes, but what I mean to say,
they had no jurisdiction over Washington Avenue.

Q. Did they not put down culverts on Washing-
ton Avenue? A. The town?

Q Yes. A. Not under my supervision.

Q Well, did they not, to your knowledge? A.
Put culverts?

Q Yes. A. I guess they did on the southern end.

Q Right up there at Rossmore place, where we
were talking about a minute ago? A. No.

Q Did not the town do that? A. As I was stat-
mg, that is not a culvert ; those are iron gratings.

Q. Do you not remember a man named Burton
that lived on the north side of Jerolaman Street?
A 1 did; yes, sir.

Q And his house was right on the north side
of Jerolaman Street between Washington Avenue
%’ld Isaac Street, or the railroad, was it not? A.

es.

Q It was just south of the Essex station? A.
Yes, sir.
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Q. Did not his place get all flooded and washed
out by water that ran down Jerolaman Street from
Washington Avenue? A. I couldn’t say that.

Q. You could not? A. No. That was all low
ground back there. There was no sidewalks then.
I am speaking about the roads now. That was be-
fore there was any curbs or flagging put on Jerola-
man Street. Of course, there was very low ground
below his place there.

Q. Mr. MjcCoy, were you supervisor in 18997 A
1899?

Q Yes. A. I couldnt say.

Q. Well, there were not many years that you
were not supervisor were there? A. Mell, I know.
It might be, but as far as the dates are concerned,
I dont know. Tell me what you want to get at;
I can get at it better.

Q. Did you no superintend the laying of cobble
gutters from Washington Avenue east on Jerola
man Street in 1900? A. I supervised them when
they were laid; I couldnt exactly remember the

eg’ Well, did not the town have to repair the
sidewalk on the south side of Jerolaman Street
tween Washington Avenue and the Erie Rai

in 19037 A. What do you mean by “the sidewalk.

Q. Well, I do not mean the place between the ma-
cadam and the paved gutter, or just the dirt;
mean the sidewalk. A. The flagging?

Q Yes A. 1 dont know anything about tne
flagging.  Of course, the sidewalks are different.
That doesnt come under the head of roads.

Q. Well, did Jerolaman Street ever get wa
out west of Washington Avenue? A. les.

Q. It was this water that was coming down
laman Street after a storm, was it not. s >

Siny )
Q. Well, what was it? A. A leak.
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O From the heavens? A. No, sir; a water pipe.

Q When was that? A. Well, about the time
of that washout, I think. I supposed that there
was a leak there; I didn’t know; and there was a
man that had charge of the gates, and after the
stream had been running there, I guess, for a
month I told him to go up there and shut off those
gates at the intersection of DeWitt Avenue and
Holmes Street, and if there was a leak in the pipe
it would show, and he told me he had done it and
the flow didnt decrease. The following Spring
there was a depression there; the ground sank. 1
was so confident of what this man told me that the
—FEast Jersey had a main right alongside of it, and
I sent word to the East Jersey that their main had
busted, and they came down there and took it up,
and we found it was our own pipe that had bust.

Q You know the annual reports of the Town-
ship Committee when you see them, do you not?
A Yes.

Q Is that a copy of the report for 1903 (shown
to witness)? A. Yes.

Q I just want to refer you to something there
and see if it does not refresh your recollection.
Page 5: aYour committee would recommend the
repairing of Holmes Street from DeWitt Avenue
to New Street, and the repairing of Jerolaman
Street from Homblower to Washington Avenue.”
Has not that because there had been washouts ? A.
No, not necessarily.

Q No, but was it not. actually? A. Of course,
those roads ain’t going to last without repairs.

Q I dont want to argue with you about that,
but have you any recollection about it? A. Sure,
It was recommended; they needed it, and they need
ff worse today than they ever did.
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DANIEL MELLIS, sworn in behalf of defend'
ant.

Direct examination by Mr. Murray:

Q. Where do you live, Mr. Mellis? A. Corner
of Rossmore Place and Washington Avenue, Belle-
ville.

Q. How long have you lived there? A. About
seventeen or eighteen years.

Q. Did you live in Belleville before you lived at
that place? A. Yes, sir.

Q. How long have you lived in Belleville all to-
gether? A. On and off for about twenty-seven
years.

Q. Are you familiar with what has been called
Hornblower’s pond? A. Yes, sir; [ am part owner
of it.

Q. How long have you owned it? A. Oh, prob-
ably twelve or fourteen years.

Q. And is there more or less water there now,
or was there in 1911tor 1912, than there was when
you first bought it? A. It depends entirely on the
kind of seasons. There was some years that there
would be no water there. There is no or very little
water there just now.

Q. Did you have the same storms as fourteen
years ago? A. Well, I think I misunderstood your
question. It is a good deal filled in now, and if
the rain was heavy there wouldnt quite so much
lie as there did.at that time that you speak of.

Q. Then there is less water now in Hornblower’s
pond because it has been partly filled in? A
Partly filled in, yes.

Q. When you first owned it what was the char-
acter of the land there? Was it built up, or what
was the situation? A. Practically no houses on it

whatever.
Q. What was it, woods or fields or— A. Well,
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yes, there was a good many trees, and it was
scrubby and boggy.

Q And what is its condition now? A. Well, we
have been filling it in in the last six or eight years,
and there is several houses built on it, probably
ten or twelve houses built on it; there is a street
cut through the center of it. Rossmore Place has
been extended through from Hornblower Avenue
to DeWitt Avenue, dividing it.

Q Now, Mr. Mellis, there has been spoken of
here a number of times a pipe wVch ran across
Jerolaman Street into that section now covered, by
Essex Street. Do you know where that pipe is?
A. Yes, sir.

Q Do you know the location of it? A. Yes, sir.

Q Is it in use now? A. No, sir.

Q When was its use discontinued? A. I can’t
remember the exact date, but it was somewhere
about—it was somewhere about fifteen or sixteen
years ago; I would say about sixteen years ago.
I know when it was done ; it was when the ground
was developed on the 'morth side of Jerolaman
Street by the Shipman people.

QO You notice on this map the words “Shipman”
and “Effinger” (indicating) ; is that what you
mean? A. Yes, sir.

Q Will you say approximately the boundaries of
the tract opened by Shipman and Effinger? A.
Well, 1 thought that it extended further. I think
that it came from Union Avenue to Linden Avenue,
from Union Avenue on the west to Linden Avenue
on the east, and from Jerolaman Street to Division
Street.

Q What was the reason, do you know, for discon-
tinuing the use of that pipe? A. I think it was
probably filled in, the end that was nearest the
brook. I think that in grading the ground it in-
terfered with the sale of lots, because it seemed to
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spread out a little toward the brook, and that was
on the north side of Jerolaman Street.

Q. Do you know anything about the direction
which water which flowed down Jerolaman Street
took when it struck Washington Avenue, say fifteen
years ago? A. Well, as I say, I have lived right on
the spot for probably eighteen years. 1 have never
known the grade of Jerolaman Street changed. As
far as I remember, it has always run north. I have
seen in a very, very heavy storm the water run over
the crown of Washington Avenue, but I have no
recollection of their ever being any provision for it
going over Washington Avenue. It has run north
from Jerolaman Street as long as I can remember.

Q. Do you remember these gradings being placed
across on the east and west side of Washington
Avenue on Jerolaman Street? A. I remember just
the coverings and I remember about the time, but
I cant remember seeing them put there.

Q. What was the condition before those gratings
were placed there? A. Just as it was at almost
every cross street. It wak hollowed out that is,
the crown of Washington Avenue—and then as you
come down Jerolaman Street it dipped a little to
form the gutter. That condition is in lots of
streets yet.

Q. You mean there was a depression there? A

es.

Q. And before those gratings were placed on
Washington Avenue which way did the water go
which came down Jerolaman Street? A. It came
down Jerolaman Street to Washington Avenue and
it flowed north. ,o ¥

Q And how did it flow after the gradings
were placed there? A. It was not changed in any

o *

way. ) 1
85. It did not change the flow in any way
No, sir.
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Q Mr. Mellis, what is jour business? A. Build-
ing contractor and lumber dealer.

Q You have a mill, I believe, have you not? A.
Yes.

Q A planing shop in Belleville? A. Yes, sir.

Q How long have you been in the lumber busi-
ness? A. Probably eight or ten years, something
like that, about eight or ten.

Q Are you familiar with the buying and selling
and handling of pine, knot pine and clear white
pine and North Carolina pine? A. Yes, sir.

Q And cypress? A. Yes, sir.

Q And pine ceiling and flooring? A. Yes sir.

Q Now, you are also familiar, are you, with
computing the board feet in a pile of lumber? A
Yes, sir.

Mr. Murray: Do you want to cross ex-
amine on Mr. Mellis’s qualification?

Mr. Skinner: Oh, no, I know Mr. Mellis’s
qualification. I do not question it in the
least.

Q Mr. Mellis, it has been testified to that on the
second flood—that is, the March, 192, flood—there
Were sixteen bins of lumber in Mr. Jerolaman’s
yard; that they averaged 12 feet wide and were 12
feet deep—

Mr. Skinner: 12 by 16, I think it was.

Q 16 feet deep; and that the average piles of
lumber were 7 feet high, Can you give, or estimate
the approximate number of board feet? A, Yes,
sir. 16 feet long.

Q 16 feet long. A. (Witness figures on naner.l
258,048 feet.

Q Now, that, then, is the total amount of lumber
which Mr. Jerolaman had in the two sheds at the
time of the second flood, as testified to by Mr.
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Mutch and Mr. Wharton. Now, Mr, Mellis, it has
been testified to that the water covered the bins to
the extent of 18 inches on one end and one foot on
the other. That would be an average of approxi-
mately 15 inches, would it not? Is that a fair
figure? A. Yes. (Witness figures on paper.)
About 43,000 feet,

Q. Now, Mr. Mellis, is it possible to clean lumber
of the character mentioned a moment ago when
water stained? A. I don’t think I heard you cor-
rectly.

Q. I say is it possible to clean lumber that has
been water stained or— A. That would depend.
On the good interior lumber the water stain would
be a serious defect; it would be difficult to get rid
of that; but with ordinary kind of lumber it
wouldnt make much difference whether it was
stained or not.

Q. Is there any process for cleaning lumber in
any WAy? A. If it was just wet in the ordinary
way, the drying of it, I say, the stain would be re-
moved from the ordinary lumber, spruce or hem-
lock or—

Q. Suppose the edges were stained with mud and
coal dust and the inside of the board was simply
wet, could that be remedied in any way? A. The
edges are usually either planed or ripped off to the
desired width anyway. 1 know of no other pro-
cess. The simplest way would be to wash them off.

Q. Can they be washed off so that they could be
servicable to be used? A. Yes.

Q. After they went through that process what
would be the difference in price, if any? A. Well,
for ordinary lumber it wouldn’t make any differ-
ence. You would have the labor of doing it. If
can be washed off in common lumber; you couldn'
tell that it had ever existed. ?

Q. What do you mean by “common lumber”? A,
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Well, if it is lumber that is to be painted outside,
exterior lumber, cheap grades of lumber, if it were
hemlock or spruce, or anything of that kind, that
would be used for that kind of purpose, you would
never see the stain, because it would be painted
over. If it was oak or chestnut, or anything of
that kind, that was to be used for interior word, then
wetting it or getting it soiled with coal dust or
mud, or anything of that kind, would be a serious
defect.

Q Now, what is North Carolina pine used for?
A. Well, stair building, or flooring in ordinary
houses—an ordinary house—North Carolina pine—
and, as I say, stair building.

Q Well, for that purpose is it injured any by
wetting? A. Well, it is not quite so easily worked.
If it was mere wetting— That is what you asked?

Q Yes. A —and it had time to dry, then it
would not be injured. It is a little more difficult
to work. A builder would not care to use it at the
same price as ordinary material, because it is a
little more difficult. The tongue of the flooring
swells a little and the groove swells a little, and
it is a little harder to put together.

Q Well, what difference would there be in the
price? A. Well, for that kind of lumber, I would
say twenty-five per cent, off something like that.
That is just an opinion; I don’t know.

Q That does not apply to the rough lumber;
that only applies to the interior finish? A. Yes.
Rough lumber, it doesnt make any particular dif-
ference; I don’t know that it would lie anything
moie than the inconvenience of drying it again
ond the cost of drying. It is all to be painted.'

Q Well, would that lumber after it had been wet
be suitable for rough work? A. Well, in a new
building without any covering for it through all
the rain, for cornice or any exterior work.
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Q How much would that sell for? Is five
cents a foot a fair average price for that character
of lumber, in your opinion? A. I heard the list
of the lumber read off, I think that is a fair price,
averaging it up, some of it less and some of it more.

Q. Taking it in bulk that way, if you come to sell
it what would be the best price you could get for it
a foot for any purpose? A. You mean after it had
been damaged by the water.

Q. Yes, after it had been wet one night, a one
night storm.- A. I have never thought of that prop-
osition. If you asked me a per cent., I would say
that I wouldn’t consider the taking off of anything
at all. I don’t think a customer of mine would
ever know that it had been wet after I got through
with it. I hardly think you would think of selling
lumber in that way; I just think you would fix it
up so that a customer would never know it had been
wet. It gets wet many a time.

Q. How do you pile lumber, one board on top of
another, without any space between? A. No space
between that kind of lumber if it is piled in the
shed.

Q. What would be the effect of water rising
around it, if it was so piled, and standing, say,'for a
period of four.or five hours or possibly six hours?
What effect would that have on it? A. It would
penetrate quite a distance, possibly an inch ot two
in everv direction through the board. If the piles
were as high asJ heard 7 feet and pressure on it,
it would get in two or three inches into the solid
bins. It would be necessary, to prevent tha
lumber from rotting, to clean it and pile it again,
putting little strips in between.

Q. So that there would be an air space? A. es,

sir.
Q. Then do I understand it would be stained on y
two or three inches around the edge? A 1
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wouldnt show the stain except on the edge where
the mud had been. If there was any pressure on
it, there would be only water on the inside, and
water would get out, but the mud on the edge it
would show.

Q Well, owing to the way it was piled,, that
would only strike the edges, would it not? A.
Yes, sir.

Q If that was cleaned what would be the value
of it, taking five cents a foot as a reasonable price?
A. That is a question of mathematics. If you took
off quarter of an inch or half an inch or an eighth
of an inch, it would be just in proportion to the
width of the board.

Q It would be very trifling, would it not? A.
Yes, sir.

Q How much would it cost to trim up and clean
13,000 feet of lumber? A. Well, that work is done
by the foot, and handling that would probably
cost half a cent a foot.

Q And that would amount to how much, aboul>—
$215.00, would it not? A. (After figuring on
paper.) Yes, sir.

Cross examination by Mr. Skinner:

Q Mr. Mellis, to get the dimensions, now, just
let us see how you figure. If the pine is 12 by
16, you multiply those two together, and that gives
you 192 square feet? A. Yes, sir; or multiply
the .12 by 12 and it gives you the board feet.

Q Well, just do it my way. If it is not right,
correct me. 12 by 16 would be 192 square feet
tvould it not? Take my figures. A. Yes, sir.

Q Assume that 12 by 16 is 192 square feet. A.
Yes, sir.

Q Then you would multiply that by 12 inches
Would you not? A. Yes, sir.

(@ And assuming that that is 2804—that is, tak-
ing the flat surface of a bin—and assuming that
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the lumber is piled a foot deep, in board measure
that would be 2304 feet of lumber, would it not?
A. Yes.

Q. Now, if it is 2 feet deep, it would be 4608,
would it not? A. Yes.

Q. So that in this pile of lumber the damaged
lumber in one bin would measure 4608 square
feet, would it not? A. Yes, sir.

Q. And in sixteen bins it would be sixteen times
that, would it not? A. Yes, sir. That is not what
I was giving, you know.

Q. Yes, I understand that. In the first place,
a good quality of lumber you try to keep from
the rain, do you not? A. Yes, sir.

Q. It is protected by coverings of some kind?
A. Yes, sir.

Q. Kept in a closed shed? A. Yes, sir.

Q. That is true of clear white pine? A. Yes, sir.

Q. And sound knotted white pine? A. Yes, sir.

Q. And North Carolina flooring and ceiling?
A. Yes, sir.

Q. That is because to get it wet would damage
it, would it not? A. Yes, and would stain it, and
it would be unsalable.

Q. And when you have got stuff on your hands
that is unsalable you do not go through much of
a fine mathematical calculation to find out how
much it would cost to clean it, do you? A. No.

* Q. And you do not bother much to clean it? A.
No.

Q. And you sell it for what you can get? A
Yes, sir.

Q And if you got one-third or half would you
be content? A. No.

Q. More than that—three-quarters? A. There
is just a certain cost to run it through the mill
again, and then it is—
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Q. Suppose you have not got any mill? A. Well,
that is another question.

Q. And your idea would be to have a mill and
fix it up so that .the customer would not know?
A. No, I would protect it, and then it. wouldn’t have
to go through the mill.

Q But if it happened you would put it through
the mill and dry it, and the customer would never
know it? A. Yes, sir. .

Q Now, of course, if instead of just clear rain
Water this had been mud and a dirty stream lying
and settling with sediment of all kinds around the
lumber, it would be different, would it not? It
would be a good deal worse? A. Yes, sir.

Q And if there was sand it would make it worse,
too, would it not? A. Yes, sir.

Q You would not do«much planing with boards
that were covered with sand and mud, would you?
You would not use your tools on it, would you?
A. No, not if that is the description of it.

Q And whether the lumber gets stained or not
depends a good deal on the amount of mud and
sand and dirt that there is in the water, does it
not? A. Yes, sir.

Q And it also depends a good deal on the amount
of mud and sand and dirt that there is in the water,
does it not? A. Yes, sir.

Q And it also depends a good deal upon how
long thé water is around it? A. Yes, sir.

Q And if it is there for a day it would be worse
stained than if it had been just wet for a few
minutes, would it not? A. Yes, naturally.

Q And the stain would be harder to get out; it
Would sink in deeper in the fibre of the wood.
Would it not? A, I dont think the stain would
penetrate in the fibre ofthe wood. If the lumber
is piled closely together, you will get nothing, but
it would be marked.
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Q. Suppose the lumber is not piled closely to*
gether? A. Seven feet high it was.

Q. But do not little things get in between the
boards? A. It is finished lumber, smooth.

Q. Sometimes there will be a little slant to a
plank? A. Yes, sir.

Q. And one will be a little crooked, on an angle?
A. Yes, sir.

Q. And that makes the next one elevated a little?
A. Yes, sir.

Q. You do not lay them like checkers on a board?
A. No.

Q. And there will be spaces between the boards
in the ordinary lumber in a lumber yard? A. Yes.

Q. And you would not want to have water come
in on your lumber with the ordinary way of pil-
ing, would you? A. No, sir.

Q. And if it was a muddy flood you would like it
less? A. Yes, sir.

Q. And some of that lumber which had been ex-
posed to the muddy flood for a number of hours
you would say would be practically unsalable,
would you not? A. No. [ have a mill to run it
through, at fifty cents a hundred feet.

Q. And you would do it at that price for an-
other man? A. That is about the ordinary price
for milling.

Q. To get it to your mill he would have to take
it down oi¥ the pile and take it to you and take it
back and pile it again. It would all cost money,
would it not? A. Yes.

Q. Would it not be better to sell it right out of
the pile for what you can get? A. No.

Q. You could not sell it at all right off, could
you? Would you not have to let it season again?
You could not work it green, could you? A. Well,
I dont understand. I told you in the beginning
that the lumber dries after a little while again,
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except a little marked on the edge, which is no
detriment—

Q Well, if that happened to you, you would
dry it first, would you not? A. Yes, sir.

Q That means that you would have men go there
and repile it? A. Yes, sir.

Q With little spaces between each two boards?
A. Yes, sir.

Q And it would have to be done carefully, would
it not? A. Yes.

Q And after that had been done, and the wind
and sun had worked on it for a little while, or the
air, at least, and it was fairly dry, it would take
some weeks, would it not? A. It would depend, as
I say, how long it had been in the water, and it
would depend on whether it is a thoroughly kiln
dried lumber or not. There is no particular objec-
tion to a little water in it if it is outside lumber.

Q No, I am talking about inside lumber, white
pine? A. Knotted isn’t used inside.

Q Well, it is good lumber, is it not? A. No,
that is the cheapest white pine used.

Q But the cheapest white pine is a whole lot
better than a whole lot of other lumber, is it not?
A. No.

Q Is not white pine pretty nearly extinct, a
good deal more than it used to be? A. Yes, sir.

Q. And some of these other woods have come
in to take its place? A. Hemlock and spruce are
about the same price.

Q Now, when you have got your lumber all piled
ap, with the little plugs in between, would you take
it down and let it dry after it is cleaned? A. If
"°me was knotted lumber, and the purpose for
“which it is to be used, there would be no need of
it; it would depend on how it was dried out.

Q If it was stained with the deposit of mud
and dirt and filth that may have been in the water
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to which it was subjected for hours, would you have
it cleaned? A. It depends. If I could sell it at
the cost of the cleaning or less, I would sell it
that way.

Q. And if you could not you would clean it? A.
Yes, sir.

Q. And then you would take it to the mill? A.
Yes, sir.

Q. And then you would take it back to the pile?
A. Yes, sir.

Q. Now, cypress is a pretty fair quality of lum-
ber? A. A pretty fair quality of cypress.

Q. Well, clear cypress. How does it compare
with white pine? A. Clear cypress is a little bit
more costly than some knotted white pine—

Q. Now, you said you owned Hornblower’s pond?
A. I said a portion of it.

Q. Do you mean the pond that lay north of
Holmes Street? A. No, between Holmes Street
and Jerolaman Street, south of Jerolaman Street.

Q. You mean the section that is bounded on the
west by DeWitt Avenue, do you not? A. Bounded
on the west by DeWitt Avenue and on the east by
Hornblower Avenue and the south by Jerolaman
Street and north by Holmes Street.

Q. Right in there, a portion of that (indicat-
ing) ? A. Yes, sir.

Q. Now, you did not mean this pond up here
south of Holmes Street, did you (indicating)?
A. No, I dont think that goes by the name of
Hornblower’s pond.

Q. Well, dont you know that it used to? A
Well, in speaking of it to-day they speak of this
as Hornblower’s (indicating).

Q. Now, you have been there twenty-seven years?

A. Twenty-seven years.
Q. Well, compared with Mr. George Sandford
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and compared with me you are a comparatively
newcomer to Belleville, are you not? A. Yes, sir.

Q Have you not heard of Hornblower’s pond as
down here (indicating) ? A. No, I can’t say that |
have. I know that as to breaking through there
would be two Hornblower’s ponds, separated by
Holmes Street.

Q Perhaps with the same water filling both
or running in under the street? A. Yes.

Q This pipe on Jerolaman Street running
north, was that a 12-inch pipe? A. No.

Q 10-inch? A. Smaller than that, I think.

Q Probably 6-inch? A. Probably 6-inch.

Redirect examination by Mr. Murray:

Q. How much would it have cost Mr. Jerolaman
to have repiled the lumber—taken it to your
lumber yard and have had it milled and returned
and repiled, 43,000 feet of it? A. Mr. Jerolaman
has a mill.

Q He has a mill? A. Yes, sir.

Q Well, how much would it have cost him in
his own mill? A. To move it and bring it back
again?

Q What would it cost to put it through the mill
and pile it again as it was before? A. Well, we
say that lumber is worth about fifty cents a
thousand to pile. You can have it unloaded from
the car and piled in the yard for that rate. Then
about fifty cents to run it, or about half a cent
a foot, and the same thing to mill it. That would
be about a cent a foot all together.

.Q About a cent a foot all together? A. Yes,
sir.

Q Are you familiar with Mr. Jerolaman’s office
building? A. Yes sir

Q You have been there a good many times, have
you not? A. Yes, sir.
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Q. Have you ever noticed the character of the
foundation of that building? A. Not particular-
ly; no, sir.

Q Did you see the building immediately after
or before the flood in 1912? A. No, sir.

Q. Did you see it afterwards? A. I have seen
it almost every day, but I never paid much atten-
tion to it.

Q. Did you see it after the flood? A. Yes, sir.

Q. How soon after? A. Well, I say I see it
nearly every day, but I have never looked at it
very critically to answer any question accurately.

Recross examination by Mr. Skinner :

Q. Mr. Mellis, if you piled up the lumber to
dry after it had been flooded, and put your little
pieces in between to let the air go through, when
it dried there would be a stain where that piece
had been, would there not? A. No. You know,
I said T did not think that the water in piled
lumber would penetrate any more than from prob-
ably half an inch to an inch towards the center of
the boards, and consequently the strips would not
stain.

Q. If you piled it up that wav the cross pieces
where the board were piled up would dry different
from the rest and there would be a stain there,
would there not? A. No, I think there would be
no stain, unless each board was stained separately,
unless it w'as exposed to the coal dust or to the
clay and mud that stained through there. All
that penetrates®, according to my experience, is
almost clean water. Consequently there is no
stain. There would be a mark there if each board
had been wet separately.
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CHARLES PEARL, sworn in behalf of defend-
ant.

Direct examination by Mr. Murray:

Q What is your name, please? A. Charles
Pearl.

Q And where do you live? A. Belleville.

Q Did you live there in March, 1912? A. Yes,
Sir.

Q What is your business? A. Police officer.

Q Patrolman, are you? A. Sergeant; I am a
Sergeant.

Q Were you in March, 1912, a sergeant of the
police force? A. Yes, sir.

Q Do you remember the flood of March 12,
1912, at Mr. Jerolaman’s place? A. Yes, sir.

Q What time were you there? A. I should
judge one or half-past one in the moruing.

By Mr. Skinner:

Q Really at night, you mean, do you not? A
Yes, sir.

By Mr. Murray:

Q How did you come to go there? A. Why, it
was on my rounds.

Q In the course of your rounds? A. Yes, sir.
~Q Do you know where the culvert is? A. Yes,
Sir.

Q Under Cortlandt Street? A. Yes, sir.

Q Did you notice the culvert that night? A.
Yes, sir.

Q. Can you say what was its condition with re-
gard to its being open or being stopped up? A
Why, it was open, taking all the water; she was
carrying all the water all right.

Q Was it raining when you were there? A
Yes, sir.
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Q. Hard? A. Yes, sir.

Q Was it an unusual storm? A. Why, I
should think so.

Q. How long had it been raining? A. Well,
that I can hardly remember now.

Q. Well, what time did you go on duty that
night? A. Why, I come out in the street at ten
o’clock.

Q. Was it raining then? A. Well, that I cant
say.

Q. Well, you know it was raining very hard?
A. Oh, yes.

Q. Did you see any water in Mr. Jerolaman’s
yard? A. Yes, sir.

Q. Where did you see it? A. I was in the yard

Q. You were in the yard, were you? A. Yes,
Sir.

Q Where was the water coming from? A It
seemed to be coming from the back of the yard,
over the railroad, that way.

Cross examination by Mr. Skinner:

Q. Well, did you go back on vour rounds that
night again past Mr. Jerolaman’s place? A. Well,
I come back there once more; yes, sir.

Q. What time was it? A. Well, sav two o’clock
or half-past twol just went up to the avenue
and came back.

Q. A few minutes after? A. Yes, I just went
up to the avenue.

Q. The same condition then as it was when von
passed the first time? A. Yes, sir.

Q A little difference, was there? A. Very
little difference, so that you would hardly notice.

Q m at was the difference? A. I dont think
there was as much water coming then.

Q. Not as much? A. No.

Q. The rain had stopped then, had it? A It

had ceased a little then.
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Q Did it stop? A. Well, it rained all night
that night.

Q. As a matter of fact, Pearl, was there any
flood there that night at all? A. Yes, sir.

Q Was it there when you were there at 1:30?
A. Yes, sir.

Q Was Mr. Jerolaman’s property overflowed?
A Yes, sir.

Q And the pipe was taking all the water? A
Yes, sir.

Q So that although the water ran over Mr.
Jerolaman’s property and flooded it, it all got
into this pipe, did it? A. No,*sir; it didnt all
get in that pipe; it came out of the gateway.

Q Well, the pipe is down below the level of
Cortlandt Street, is it not? A. Yes, sir:

Q Was there not water running out over Cort-
landt Street? A. Out of his gate; yes, sir.

Q You had to walk past the pipe, did you not?
A. On the west side of Cortlandt Street.

Q And the pipe was lower than the street? A.
The street was higher than the pipe.

Q The pipe was lower than the level of the
street? A. Yes, sir.

Q So that you walked in water how deep? A.
Well, 1 should judge half-way to my knee.

Q And the pipe was lower down vet under the
water, was it not? A. Well, I didn* walk in no
water over the pipe.

Q No, but you walked in water up to your
knees, and the pipe was lower than the ground
you walked on, was it not? A. I walked in water
on the north side of the pipe, on the west side of
the street.

Q That is where the pipe is, is it not? A. No,
tbe pipe is pretty near directly on the corner,

~od 1 walked north on the west side of Cortlandt
street.
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Q. Wasn’t there water on the side where the
pipe was? A. No, sir; not coming over on the
sidewalk there.

Q Where was it? A. Coming out of Mr.
Jerolaman’s gate, west of the pipe."

Q. I asked you where the water was— A. |
said no, sir; no water coming over where the
pipe was.

Q. None at all anywheres? A. No, sir.

Q. Dry ground, was it? A. Yes, sir. Of
course, the ground was wet from the rain.

Q. And this was 1:30 in the morning? A. Yes,
Sir.
Q. Dark and raining? A. Yes, sir.

Q. Did you get down on your hands and knees
and inspect the mouth of that pipe? A. No, but
I throwed a searchlight in it.

Q. You did, eh? A. Yes, sir.

Q. From the street? A. Leaning over it that
way (illustrating).

'Q. From the street? A. Yes, sir.

Q. You did not go in on Jerolaman’s property?
A. Didn’t have to go in.

Q. Did you go to the catch-basin? A. Where?

Q. West of the pipe (indicating on map)? A
It is north of it, is it not?

Q. West of it, towards the avenue. You did not
go to that, did you? A. Why, no.

Redirect examination by Mr. Murray:
Q. What do you mean by the catch-basin that is

referred to? A. Why, he means that Avail that
is built up there—isn’t that it—that runs up to
Mr. Jerolaman’s building.

Mr. Skinner: The wall is part of it?
running west from the mouth of the pipe.
Witness: No, I didnt go near that.
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By Mr. Skinner:

'"Q What you did was to look at the pipe itself?
A Yes.

Q This side, east of the catch-basin? A. East
of the catch-basin.

Q And yon saw that the water was running
in the pipe? A. Yes, sir; running good and clear.

Q And was it about full? A. Well, no.

Q Within a few inches of the pipe? A 1
should say within six or eight inches.

By Mr. Murray:

Q Mr. Pearl, just turn around here a moment
(indicating on map). The entrance to the culvert
is about there, is it not—that is, at the southwest
comer of Mr. Jerolaman’s office? A. Yes, sir.

Q And where is Mr. Jerolaman’s gate? A.
Mr. Jerolaman’s gate lays west of it.

Q West or north? A. North, on the'west side.

Q Now, where were you when you used your
searchlight? A. Right over the top of the culvert.

Q. On which side of Cortlandt Street? A. On
the west side.

Q Then you were looking down, were you? A.
hooked right straight down like this (illustrat-
ing), as if that was there and I was looking
straight down that way.

Q And you say you saw the water running
down Cortlandt Street? A. Yes, sir; coming out
of Mr. Jerolaman’s gate.

Q That is down this way (indicating)? A.
Yes, sir.

Q That is north of the building? A. Yes, sir.
Beeross examination by Mr. Skinner:

Q Was it at Mr. Jerolaman’s gate that the
Water was up to your knee, or was it more than
there? A. No, it was not more than that.
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Q. Not more than that? A. No, it Wasn’t clean
up to my knees, about half-way up.

Q. Now, that is about 15 feet north of the
pipe, is it not? A. 15 feet, yes.

Q. What was there between the gate and the
pipe to keep that water that you waded through
nearly knee-high from getting down to where
the pipe was? A. Why, it is upgrade.

Q. Upgrade? A. Yes, you have, got to walk
up an incline there a bit.

Q. Well, an incline— A. Yes, from Mr. Jerola-
man’s gate up to the pipe it is an incline.

Q. You mean the incline of Cortlandt Street?
A. Yes.

Q. The grade of the street? A. Yes.

Q. And it is about the ordinary grade, 5 or 6
or 7 feet in a hundred? A. Well, I should judge
six or seven inches.

Q. The rise, you mean, is six or seven inches?
A. Yes, from the gate over to the pipe.

Q. So that at the gate it was nearly up to your
knees, and at the pipe, 15 feet away, there wasnt
any water at all? A. Yes.

Q. And the water was down below the level of
the pipe about how much—about 5 or 6 or 7
inches, wasn't it? A. Yes.

JAMES J. DUNN, sworn in behalf of defend-
ant.

Direct examination by Mr. Murray:

Q. What is your business, Mr. Dunn? A. Po-
lice officer. .
Q. Were you a police officer in Belleville m
March, 1912? A. No, chanceman. A
Q. That is, connected with the police force.

A. Yes.
Q. Were you on duty that night? A. Yes, sir.
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Q. Whereabout®? ‘A. Jerolaman Street, in that
section.

Q. What kind of a night was it? A. A stormy
night.

Q What time did you go on duty? A. Half-
past seven.

Q Was it raining when you went on duty?
A. Yes, sir.

Q Hard? A. Yes, sir.

Q When did it stop raining that night, do
you know? A. Well, it rained on and off all
night.

Q What can you say about the size of the
storm? A. Well' on Washington Avenue it was
over knee deep.

Q On Washington Avenue—what point on
Washington Avenue? A. North of Jerolaman
Street.

Q How do you come to remember that? A.
Because I couldnt wade through it.

Q Why did you attempt to wade through it?
A. Because I wanted to stop a trolley car I saw
headed for it; that attracted my attention, and I
didnt see the car after it hit it.

Q What can you say in regard to the size of
the storm with regard to other storms in recent
years? A, Well, it came from all the hill sec-
tion.

Q I mean with regard to the amount of rain-
fall and the violence with which it came down!
A T dont know.

Q Were you down west of Mr. Jerolaman’s
property that night? A. Yes, sir.

Q What were the conditions there? A. Well,
there was a hole in the back of Mr. Jerolaman’s
property, and the water was taking a course from
Mr. Jerolaman’s property.

Q 'Prom where? A. Prom the railroad track,
and washed out along the railroad.
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Q. Is Mr. Jerolaman’s property higher or lower
than the railroad? A. A little higher, I think.

Q. How much, do you know? A. Well, I have
never been in Mr. Jerolaman’s place.

Q. Was there water on the railroad track? A*
The water was over the overflowing of the rail-
road track.

Q. From where? A. From Washington Avenue.

Q. Did I understand you to say that you saw
water going dovm from the railroad track into
Mr. Jerolaman’s yard? A. It- came from some
place off the avenue.

Q. Did you see the culvert under Cortlandt
Street that night? A. Yes, sir.

Q. You were there? A. Yes, sir.

Q. What time did you see that culvert? A
Half-past one or two o’clock.

Q. Can you say whether or not the culvert at
that time was taking all of the water which came
down through the brook? A. It was taking the
water that went that direction.

Q. Was the water flowing across Cortlandt
Street at any time? A. | guess it was north of

Q. Do you know? A. North of Jerolaman
Street.

Q. Did yon see it? A. I saw it coming into
Mr. Jerolaman’s office and through Mr. Jerola-
man’s gate.

Cross examination by Mr. Skinner:

Q. It was up around his office, too, was it not?
A. Yes, sir—well, I dont know how deep; I
wasn’t in Mr. Jerolaman’s yard.

Q. Well, it was night. I suppose it was dark.
A Yes sir.

Q. Did you have a searchlight? A. I <ot

think I used it.
Q. Now, from the little that you could see, or
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as well as you could tell, would you say it was
up around the office? A. It must have been under
his place, in the yard; it came under the build-
ing, under his office, and out through the gate.

Q When it came out through the gate about
how deep was it? A. Oh, it wasnt very deep
there, not' at the time I saw it.

Q What time was that, by the way? A. The
time that I saw it, the early part—I told you
about the trolley car.

Q Yes. A Well, then.

Q Well, what time of night was that? A. I
should judge that was three or maybe half-past
three.

Q Well, that storm began that night, did it
not? A. Yes, sir.

Q Do you remember about what time it began?
A. It was raining all night.

Q Well, beginning early in the evening? A.
Yes, sir.

Q Around eight or nine o’clock? A. Yes, sir.
~Q And from there on steady rain? A. Yes,
Sir.

Q A hard rain? A. Yes, sir.

Q Where were you when you spoke of wading
on Washirigton Avenue and trying to hail a trol-
ley car? A. Coming up Washington Avenue.

Q Coming up, how far up? A. Going north.

Q How far had you got? A. Do you know
where Essex Street is?

Q Well, it has been opened recently. I think I
do. It comes down back of the—it is the first
street north of Jerolaman Street, is it not? A.
Nes. I couldnt reach Essex Street.

Q You were going north? A. Yes.

Q How far back towards Holmes Street did

the water come on Washington Avenue? A. How
far back on Holmes Street?
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Q. When did you begin to be wading in water?
A. 1T was wading in water all that night, differ-
ent places.

Q. On Washington Avenue? A. No, only that
section.

Q. Well, up in that section on Washington Ave-
nue, when you got to Jerolaman Street were you
wading in water? A. No, sir.

Q. Just beyond that? A. Just beyond. There
is an incline at Essex Street; there is a culvert
at Essex Street, and that culvert didn’t carry the
water.

Q. There is a culvert at Jerolaman Street, is
there not? A. No, there is a cross grating there.

Q. Well, the water was rushing down that, was
it not? A. No, it went around the corner. When
there is too much rain it overflows a little.

Q. Were you dn the east side of Washington Ave-
nue? A. I was on the east end west.

Q. Well, on the east side of Washington Avenue
was there any water near Jerolaman Street? Was
the gutter pretty full there on the east side of
Washington Avenue with this rain? A. Yes.

Q. So that it was spreading out into the street
a little? A. No, sir.

Q. Although not covering it? A. No, sir.

Q. And how deep was it in the gutter? A. Oh,
it wasn’t very deep in the gutter there until it got
up around Essex Street.

Q. Rushing a pretty swift stream, though, was
it? A, Yes.

Redirect examination by Mr. Murray:
Q. Did you say where the water came from that

was on Washington Avenue? A. It came from the

hill section. )
Q. What do you mean by “the hill section?” A
Well, it came north and south and, I suppose, the

west.
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Q West? A. It came west and it came north
and it came south, south from the Greylock section.

Q Is there a culvert under Washington Avenue
near Essex Street? A. A county culvert, 1 be-
lieve.

Q Was any water coming over that from Wash-
ington Avenue? A. I couldnt tell you that. Did
you say over it?

Q Yes. Was there any block so far as you could
sece— A. Yes, the water was blocked on Washing-
ton Avenue.

Q Was the culvert under Washington Avenue
open or was it blocked? A. I couldnt tell you;
I couldn get near it.

JAMES F. HAYAN, sworn in behalf of defend-
ant.

Direct examination by Mr. Murray:

Q Are you a police officer of Belleville? A.
Yes, sir.

Q. Were you in March, 1912? A. Yes, sir.

Q Were you on duty that night? A. Yes, sir.
- Q Whereabouts? A. Up in the Greylock sec-
tion.

Q That is what streets? A. Overlook and Grey-
lock and those places.

Q Were you at any time during the night down
at Mr. Jerolaman’s place, on Jerolaman Street?
A. Yes, sir.

Q What time? A. About half-past one or two
o’clock.

Q You know where the culvert is that runs un-
der Cortlandt Street? A. Yes, sir.

Q Did you notice the culvert that night? A
Yes, sir.

Q Did you notice whether or not it was taking
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the water which came down Jerolaman’s brook? A.
Yes, sir; it was taking all that.

Q What can you say as to the weather condi-
tions that night? A. Very bad.

Q. What do you mean by “very bad?” A. Very
stormy.

Q. How long had it been storming, do you know?
A. All night,

Q. What time had it started? A. Oh, early m
the night, half-past seven or so.

Q. Was there snow on the ground at that time?
A. 1 don't think there was; I am not sure.

Q. Was it warm or cold? A. Cold.

Q. Did you see any water running across Cort-
landt Street at any point? A. Yes, sir.

Q. Whereabouts? A. It came out of Mir. Jerola-
man’s gate and lodged right in front of his gate.

Cross examination by Mr. Skinner:

Q. I suppose there was a 'whole lot of drift and
refuse and sticks coming down with this stream,
was there not? A. I didn notice it.

Q. There was some, though, was there not? A
I don’t know.

Q. You would not be able to see it, would you?
A. T just happened to be looking over at the Ser-
géant when he put his light on it.

Q. You would not be able to see the driftwood
coming down the stream at one o’clock on a dark
night, would you? A. Well, there wasn’t nothing
lodged there.

Q. At the time you looked? A. Yes, sir.

Q. And it was not under water? A. No, no, you
could see.

Q. The water had not filled up the pipe, even?
A. No, sir.

Q. Six or eight or ten inches uncovered? A
Well, four or five inches, anyway.
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Q. You did not look at the catch-basin, did you?
A. No, sir; I didn* notice*

Redirect examination by Mr. Murray:

Q Do you know where the catch-basin is? A.
I guess it is the other side; I am not sure.
Q. Which side? A. North of the other basin.

By Mr. Skinner:

Q Dont you mean west, towards Washington
Avenue? A. Towards the shop, isnt it?

By Mr. Murray:

Q. Have you ever noticed the entrance to the
culvert under Oortlandt Street? A. Yes, sir; where
the grate is, or the iron bars.

Q. Yes, that is the point. A. Yes.

Q How is it built? Can you describe it briefly?
A. The bars run perpendicular.

Q Is that what you thought that Judge Skin-
ner—

Objected to as leading.

Q To what did you refer when you mentioned
the catch-basin? A. Why, that was where the
bars were, where the water was running through.

Q Well, did you notice that or did you not?
A. Yes, sir.

Q Was there any dam there or was there not,
officer? A. Where, in front?

Q At the entrance of the culvert? A. No, it
was going all right; the water was going in all
right through the bars.

Recross examination by Mr. Skinner:

Q Hanan, you know the difference between

the catch-basin and the culvert, do you not? A.
Yes, sir.

Q After you testified that you saw the culvert
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and. looked at it, and it was clear, four or five
inches clear, I asked you if you went and looked
at the catch-basin, and you said no, you did not.
Now, you say you did. Is that true? A. I only
seen one, the one that the bars was on.

Q Well, you know that the catch-basin is dif-
ferent from the culvert? A. Yes, sir.

Q. And it is west of the culvert, and it is the
one that has got the bars on? A. That is the
one [ looked at.

Q. And you knew all that when I asked you if
you looked at the catch-basin, did you not? A. I
didnt understand you. I looked at the one with
the bars.

Q. Did you not know that the catch-basin was
west of the culvert? A. Well, I don’t know if it
s west or not.

Q. Well, it is nearer Washington Avenue, is it
not? A. Yes, | guess it is.

Q You are sure about the bars being perpen-
dicular, are you? A. That is up and down, isn’t
it?

Q. Yes. A. Yes.

Q. Up and down? A. Yes, sir.

THOMAS H. BREEN, sworn in behalf of de-
fendant.

Direct examination by Mr. Murray:

Q .You live in Belleville, Mr. Breen? A. Yes,
Sir.

Q. How long have you lived there? A. Eight-
een years.

Q. Where did you live before that? A. Newark.

Q. During the eighteen years that you lived in
Belleville were you at any time connected with the
town in any official capacity? A. Yes, sir.
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Q In what capacity? A. Township Committee-
man.

Q. Anything else? A. I was road overseer.

Q How long were you road overseer? A. One
year; | might say sixteen months.

Q How long were you Township Committee-
man? A. Eight years.

Q In 1912 were you connected with the town
in any way? A. Yes, sir.

Q In what capacity? A. Superintendent of
roads and highways.

Q. In March, 1912? A. Yes, sir.

Q Do you remember the flood of which Mr.
Jerolaman speaks, in March, 1912? A. I do.

Q Now, Mr. Breen, what can you say as to
the weather conditions immediately preceding
that? A. There was more water than [ ever saw
in my life before on the roads.

Q A heavy rainstorm, was it? A. Extraordi-
nary heavy.

Q Were the roads washed out in any other
part of the town, to your knowledge? A. Yes,
sir; all over the town.

Q. Whereabouts? A. Little Street, Malone
Avenue, Jerolaman Street, John Street and Mill
Street and Oak Street, and other streets similar.

Q How long did it rain, do you know? A.
Well, it started in the afternoon and kept on con-
tinuously up until I don’t know what time in the
morning.

Q Have you any idea how many inches of rain
fell during that time? A. I dont know; I know
that the streets was—the water was clean over
the center of the roadways up there.

Q Was there snow on the ground, do you re-
member? A. I couldn’t say.

Q Was it warm or was it cold? A. It was
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cold weather; everything was frozen up at the
time; it was cold weather.

Q Was this a cold rain or a warm rain? A
Yes, sir; it was quite a cold rain.

Q. Do you remember as heavy a storm as that
during the time you were in Belleville? A. 1
never saw a storm as heavy as that in my life.

Q. Anywhere? A. No, sir.

Q How old a man are you? A. Fifty-seven
next May.

Cross examination by Mr. Skinner:

Q. Mr. Breen, you said the streets were washed
out. Was Jerolaman Street washed out west of
Washington Avenue? A. Jerolaman Street was
Washed out from the reservoir down to DeWitt
Avenue.

Q. Now, when it got down at Jerolaman Street,
was there any washout there? A. No.

Q. A good deal of water came down, did it not?
A. You say—

Q. On Jerolaman Street at Washington Avenue?
A. No.

Q. There was a good deal of water that came
down? A. Yes, sir.

Q. And the culverts took it off? A. Yes, sir.

Q. And carried it northerly off to the brook?
A. Yes, sir.

Q And on the east side of Jerolaman Street
the water that came northerly, when it came to
Jerolaman Street, was carried through culverts
to this same brook? A. No, sir. There was an
opening leading down Jerolaman Street. When
they put up these irons they put a curb on both
sides, and then they laid the curb about that
far from the corner, and there is a gap there both
ways. [

Q. But if the water was coming very fast it
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would not turn the corner in that space, would it?
A. No, you can’t get it to turn the corner.

Q Not when it is going fast? A. No, nor when
it is going slow. It is a hard matter.

Q I suppose you saw the damage to the road
there and the damage to Jerolaman’s place, too,
did you not? A. No, I never went in the yard.

Q Did you have anything to do with taking
the bars out of the mouth of the catch-basin at
the culvert there at Jerolaman’s? A. No.

Q Do you know anything about it ~ A. I think
it was done by the Township Committee.

Q While you were Road Supervisor? A. I
think so.

Q Shortly after that storm, was it? A. I think
it was, yes.

WILLIAM T. SULLIVAN, sworn in behalf of
defendant.

Direct examination by Mr. Murray:

Q Mr. Sullivan, are you a police officer in
Belleville? A. Yes, sir.

Q Were you in March, 19127 A. Yes, sir.

Q Were you on duty that night? A. Yes,
sir.
Q What time did you go on duty? A. Half-
past seven.

Q Where were you on duty? A. From Jerola-
man Street north to Little Street.

Q Did you go to Mr. Jerolaman’s place that
uight'f A. Yes, sir.

Q What time? A. Well, 1 should judge one-
thirty.

Q How did you come to go there? A. Why,
what drew my attention to the flood was that the
water was flooding Washington Avenue, both east
and west of it, you see, and back in a space there
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probably of a hundred feet; so I immediately
thought the water was flowing on down to the
culverts north of Washington Avenue, going on
down to Mr. Jerolainan’s, and I went down Jero*
Jattian Street to Mr. Jerolaman’s property.

Q. You know where the culvert is at Cortlandt
Street, at Jerolaman’s property? A. Yes, sir.

Q Did you notice whether that was or was not
taking the water? A. It was taking the water.

Q. Was there water going over Cortlandt Street
at any point? A. Coming out of Mr. Jerolaman’s
gate.

Q. How long were you there? A. Well, I should
judge about half an hour.

Q. What time? A. From half-past one to two.

Q. What can you say about the size of the
storm that night? A. Why, one of the heaviest
I have experienced.

O. When did it start raining, do you know?'
A. Why, if I recollect, I think it started early
in the night.

Q. And how long did it continue? A. Well, |
should judge around three o’clock.

Q. A heavy rain or light? A. Well, 1 should
Judge after half-past one it kind of let up.

Q. Now, how was It before half-past one? A.
Very heavy.

Q. When had you seen a storm like that before?"
A. T couldnt recall when I seen one that rained
so heavy for the time when it did rain. What
I mean to say, it started in to rain heavy about
eleven otlock and continued on until around
about 1:30.

Q. How old are you? A. Forty-one.

Cross examination by Mr. Skinner:

Q. How many were there on the police force in
Belleville in March, 1912? A. How many mem-
bers of the force?
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Q. How many officers on duty that night? A. I
should say about six.

Q Six? A. Six—seven.

Q. Seven. And you and Dunn and Hanan and
Pearl all got there—four out of the seven? A.
Well, I will explain that to you, Mr. Skinner.
Jerolaman Street is the dividing line of two posts;
it comes to that corner, you see—Jerolaman Street.

Q Was your regular post south of Jerolaman
Street? A. North.

Q Whose post was south? A. Officer Dunn.

Q And who else? A. Well, Officer Hanan’s post
extended up to Little Street until such time after
twelve when the two men on the upper post doubled
up together.

Q. And after that time Hanan’s post would have
been on Jerolaman Street? A. In on my post.

Q Sothat in the regular course you got to Wash-
ington Avenue and Jerolaman Street? A. Yes, sir.

Q Was any #vater coming down Jerolaman
Street? A. Yes, sir.

Q And flooding Washington Avenue? A.
Flooding Washington Avenue,at Essex Street, at
the county drain.

Q. Then you came down alone to Jerolaman’s
did you? A. No, sir; accompanied with Officer
Hanan.

Q And the water was running out of the gate?
A. Yes, sir.

Q How deep? A. Well, I should judge about
a foot.

Q Pretty nearly up to your knees, then? A.
No, I wouldn’t say that.

Q. Half-way or more? A. Half-way of my boot.

Q And was this pipe lower than C'ortlandt
Street? A. What do you mean, what pipe?

Q The culvert. A. The point of that'pipe comes
tip to the inside of the sidewalk.
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Q. That is, it runs westerly to the inside of the
sidewalk? A. It runs westerly to the inside of the
sidewalk, and the end of that pipe comes in line
with Mr. Jerolaman’s office and probably 15 feet
south of Mr. Jerolaman’s property.

Q. I see. Now, is the pipe below the level of
Cortlandt Street at the place where the pipe comes
under? A. Is the pipe below the level of Cort-
landt Street?

Q. It is underneath the street, is it not? A. It
is underneath the street; it runs across under the
sidewalk.

Q And it is covered over with earth to what
depth, would you say? A. Well, I would say prob-
ably 2 feet.

Q. So that the sidewalk, in other words, at the
point where it goes over this pipe is at least 2
feet above it? A. Yes.

Q. The pipe is at least 2 feet below? A. Yes.

Q. And the top of that pipe wis several inches
above the water that was going through? A. Yes,
sir; the top of it.

Q. And 15 feet away at the office— A. Well,
that is the extreme end of Mr. Jerolaman’s office,
but where the water came through the gateway,
that is 25 feet.

Q. And 25 feet away the water was half-way up
to your knee; is that right? A. Yes, sir.

Q. And there is a slope to the street, is there not?
A. A slope running north on Cortlandt Street.

Q. I think Officer Hanan, or maybe it was Of
fleer Dunn—one of the officers said he thought that
was perhaps six inches rise; is that about right?
A. It is more than that.

Q. More than that, you think? A. Yes, sir.

Q. Eight or nine inches or ten inches? A. Well,
I would say it was a foot or more.

Q. So that you have a rise of a foot or more
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from the gate to the pipe? A. In that 25 feet;
yes, Sir.

Q. But the pipe is 2 feet below the sidewalk?
A. Yes, sir.

Q Did you have a light, too? A. No, sir.

Q. A flash? A. No, sir.

Q Nothing to light you? A. No, sir.

Q What did you do, get down on your hands
and knees? A. No.

Q Just looked? A. No, Sergeant Pearl was
there at the time I was there.

Q Then did he use his flash? A. Yes, sir.

Q And you saw it? A. Yes, sir.

Q. And did you stand on the sidewalk and look
over? A. Stand on the sidewalk, the same as you
stand here, and put your flashlight down.

Q To look into the pipe? A. Well, not to have
to look into the pipe; the pipe came flush with
the sidewalk.

Q You would have to bend down to look into
it— A. If you wanted to look iiito it you could
walk back 4 or 5 feet.

Q Did you walk back? A. No, sir.

Q And look? A. No, sir.

Q You just stood right over it and looked? A.
A. Yes, sir.

Q And you could see that the water was run-
aing in? A. Yes, sir.

Q Four or five inches clear? A. Yes, sir.

Q In all the openings of the pipe? A. Yes, sir.

Q Well, is it the same now as it was then? A.
I couldn’t recall.

Adjourned until Monday, February 8 1915, at
ten oclock, A. M.
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THIRD DAY.
Monday, February 8§, 1910.
Met pursuant to adjournment.
Present—Counsel as before stated.

The Court: Gentlemen of the jury, it was
left to you to say whether you would like
to view the premises. Have you thought
about it?

The Foreman: Your Honor, there has
been some discussion by the gentlemen of
the jury. The majority feel that, in view
of the procedure during the week and the
map, the lay of the ground has been pretty
well brought to their attention. The majori-
ty feel that it would not be necessary for
them to go there and go over the ground.

The Court: Just as you say, gentlemen.
If that is the view of the majority of the
jury, the Court will act on it.

Mr. DeGraw: I may say, as long as the
matter is so that the jury feel that they can
see the situation from the testimony, that
we are perfectly satisfied.

A map produced by defendant is placed
on an easel.

FRANK T. SHEPARD, sworn in behalf of de-
fendant.

Direct examination by Mr. Mbrray:

Q. Mr. Shepard, what is your business? A
Civil engineer and surveyor.
Q. How long have you been a civil engineer? A.

Twenty-seven years.
Q. Are you familiar with the Jeroiaman property
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in Belleville, at the corner of Jerolaman Street
and Cortlandt Street? A. I am.

Q Referring to the map hanging on the frame,
I ask yon if that is a representation of the property
and the buildings of Mr. Jerolaman with relation
to their position and the position of the brook? A.
It is.

Q Is that a diagram? A. It is.

By the Court:
Q Did you make it? A. I did.
By Mr. Murray:

Q Now, will you explain to the jury what the
portion marked in blue indicates?

The Court: Do you wish to cross examine
on the map, Mr. Skinner?
Mr. Skinner: Well, I should like to ask

one or two questions.
By Mr. Skinner:

Q When did you make it, Mr. Shepard? A. It
was made during the Summer of 1914.
Q During the Summer of 1914? A. Yes, sir.

Mr. Skinner: I do not know whether it
makes any difference that it is at a different
time or not. I do not know that there has
been any change.

Q. You do not undertake to show there the town
sewer system, do you? A. No, sir.

Mr. Murray: No, it is just introduced for
the purpose of showing the course of the
brook under the buildings.

Q What, is the building west of the railroad, is
that the station? A. Yes, that is the station.
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By the Court:

Q. What is this line here (indicating)? A.
That is the westerly line of the Erie Railroad.

Q. What is that line (indicating)? A. Well,
that would be a continuation of the westerly side
of Isaac Street as it is prolonged.

Q. That is the street on which the railroad is?
A. Yes, sir.

By Mr. Skinner:

Q. To avoid any misunderstanding, Mr. Shepard:
That building in pink there, to which I call your
Honor’s attention, is the railroad station, is it
not? A. That is right.

Q You do not mean to say that is in a public
street, do you? A. No, I think the property termi-
nates north of the station.

Q. In other words, that is not the west line of
the railroad that you pointed out, but that is up
here, is it not (indicating) ? A. Yes, that is right.

By Mr. Murray:

Now, Mr. Shepard, will you explain to the
jury what the portion marked in blue represents?
A. The portion marked in blue represents the
stream running through the property of Mr. Jero-
jaman (indicating on map).

Q And what do the portions marked in red
represent? A. They represent the station and
office and scale and lumber sheds (indicating).

Q, Where is the stable? A. The stable is the
westerly building (indicating).

Q. In which direction does the brook flow? A.
To the east.

Q. Is the railroad on a level with the yard of
Mr. Jerolaman, or is it higher or lower? A. It is
higher.

Q. About how much? A. About 10 feet.



Frank T. Shepard, direct. 165

Q. The brook, then, runs under the railroad
track? A. It runs through a culvert under the
railroad track.

Q And I take it from the map that the brook
also runs under Mr. Jerolaman's buildings? A.
It does.

Q (Another map is shown to witness.) Now,
Mr. Shepard, I show you a map. Will you tell
me what that is? A. This is a profile of Jero-
larnan street from the Erie Railroad westerly to
a point just west of the reservoir.

. Q When was that map made? A. This map
was made in the latter part of April, 1888.

Q And by whom? A. By J. H. Francisco.

Q And what was his business? A. He was a
Surveyor.

Q Did fie at that time hold any official posi-
tion with the Town of Belleville? A. He did;
he was Town Engineer at that time.

By the Court:

Q Do you know7 when it was made? A. Yes,
sir; it was made in the latter part of 1888.

By Mr. Murray :

Q Were you in the employ of Mr. Francisco at
that time? A. I was.

Q Do you remember that map? A. F do.

Q In whose possession is it now? A. In mine.

Q How does it come to be in your possession?
A 1 purchased all the records* from the estate of
J. H. Francisco after his death; this was among
them.

Q Was Mr. Francisco Town Engineer of Belle-
ville up to. the time you were Town Engineer?
A He was.

Q What does that map show? A. It shows
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the original contour of Jerolaman Street together
with the established grade line.

Q. What do you mean by “the established grade
line?” A. The line to which it has been improved.

Q. Do you know of your own knowledge wheth-
er that map is correct or not? A. I do.

Q. Have you ever had occasion to use it in the
course of your business? A. I have.

Mr. Skinner: I have no objection, if
your Honor please, to the use of this map,
if it be established in a proper way as the
map for the established grade; but I do not
understand that established grades can be
proved by the testimony of this witness.

The Court (after discussion) : The mat-
ter is not now definitely before the Court.

Q Was the new grade as shown on the map
actually made the grade of Jerolaman Street by
the Town of Belleville?

Objected to.

The Court: Now, I understand the ob-
jection to be that there is a better way of
showing the municipal action on this sub-
ject than by appealing to the witness’ recol-
lection.

Mr. Skinner: Yes, sir.

Counsel argue.

Q. Mr. Shepard, were you employed by Mr.
Francisco at the time that map was made? A.

I was.
Q. Did you work with Mr. Francisco on the

making of that map? A. I did.
Q. Do you know whether or not that map is

correct? A. It -is.

Mr. Skinner: You were not asked
whether it is; you were asked whether
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you knew. I ask that that answer be
stricken out.

The Court: Say yes or no.

Witness:  Yes.

The Court: The witness says he knows;
he does not say whether it is correct; he
says he knows.

Q. Well, is it or not?

Objected to.

The Court: The question is what “correct”
means. It may mean several things. It
may mean that it is a correct reproduction
of the surveyor’s work. That would be one
sense of the word “correct.” Probably the
sense intended is that it was a correct
representation of some grade adopted by
municipal authority, and the question is
whether there is not a better way of show-
ing municipal action than by the witness’
recollection of the correspondence of this
map with something that the Town Com-
mittee, I suppose, have done.

Mr. Murray: [ think possibly I can
establish that according to your Honor’s
suggestion.

Mr. Skinner: Will you let me look at
the map? Is there any objection to that?

Mr. Murray: No, not at all.

Map shown to plaintiff’s counsel.

Mr. Skinner: Let me ask a question or
two.

By Mr. Skinner:
Q You say you were in Mr. Francisco’s em-
ploy? A. Yes, sir.

~Q Did you make this map yourself? A. No,
Sir.

Q Well, did you see it made? A. I did.
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Q. And in his employ* what part did; yon have
in the making of the survey upon which that map
is based? A. Ii assisted in taking the original
levels.

Q Were you; there all the time? A. Yes, sir.

Q. Throughout the entire work? A. Yes, sir.

Q. So that, from your personal knowledge, then,
you know that this is a correct reproduction of the
grade of Jerolaman Street as it then Was? A. I
do.

Q. And then does the red line show the grade
recommended by Mr. Francisco? A. It shows the
grade recommended'by Mr. Francisco and adopted
by the town;

Q. Wellj that was not necessary to the answer
of my question, was it? You are testifying, of
course, for the town; but when I ask you this, I
ask you simply whetherlit was the grade recom-
mended by Mr. Francisco? A. It was; yes, sir.

By. the Court:
Q. That is, thelred line? A* YesA#ir.
By Mr. Skinner:

Q. Now, since that time you have been town-
ship engineer for a number of years, have you
not? A. I have.

Q. Have you had occasion to survey in that
neighborhood? A. Yes, sir.

Q. Often? A. Very frequently.

Q. Well, in street work—have you had occasion
to go on Jerolaman Street more than once? A
A great many times.

Q. And in those times have you- had occasion,
or need,, to know what- was the grade of Jerola-
man Street? A. Yes, sir.

Q. Did>you at those times use this map? A
I did.
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Q Did you compare this map with the actual
lay of the ground? A. Yes, sir.

Q. You find that Jerolaman Street is macadam-
ized and as existing today is according to this
red line here (indicating)? A. I do.

Q And without any change? A. Without any
change.

Q And it has been so throughout all your
experience since 1887, since the original change?
A It has.

Mr. Skinner: 1 have no objection.

By the Court:

Q What do you know about what you call the
original contour, Mr. Shepard? Is that shown on
this map? A. It is.

Q What do you know about that? A. In what
respect?

Q As to its being shown correctly on the map.
A. Tt is shown correctly on that profile; yes, sir.

Q And .what kind of a line shows that? A
A black line.

By Mr. Skinner:

Q Do you mean to say that that red line shows
the grade of Jerolaman Street as it is today? A.
I do.

Q At every point? A. Yes, Sir.

Q You mean by that the established grade by
the town; you do not mean the actual condition
there? A. The actual condition today; the im-
provements have all been made to that grade.

Q For instance, does it show the depression as
you come up Jerolaman Street to Washington
Avenue from the Erie Bailroad? This shows a
line crossing Washington Avenue without any de-

pression in it, does it not? A. No, sir; it does
not.
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Q. Where is the depression? A. It shows an
eight per cent, grade from the railroad up to the
easterly line of Washington Avenue, continuing
on a level—

Q. On a level? A. Yes, sir.

Q. It does not show the gutter, does it? A. Yes,
sir; it does.

Mr. Skinner: Well, I will leave that for
the cross examination later. Go ahead and
prove that, if you want to.

The Court: Now, are these two maps of-
fered?

Mr. Murray: Yes, sir; both maps are of-
fered.

Mr. Skinner: I have no objection.

Profile map and map first referred to by
witness are marked respectively Exhibit
D1 and Exhibit D2.

The Court: Now, it is suggested by Judge
Skinner that this map which was produced
by the defendant, and which was used by the
plaintiff on his case, contains something that
he does not want to be bound by. It has
practically been used by both sides for gen-
eral information, and it might well be
marked as an exhibit for the ‘defendant,
rather than for the plaintiff.

The map referred to is marked Exhibit
D3.

The Court: I think you say that you have
no objection to either of those maps, Judge
Skinner?

Mr. Skinner: No, sir.

The Court: Then may we assume that the
red line shows a grade adopted by the town?

Q. That is the fact, is it? A. Yes, sir.



Frank T. Shepard, direct. 171

Mr. Skinner: Yes, sir; I think so. I am
perfectly willing to have it go in evidence
as testified to by this witness, without objec-
tion to the form of it, that it was so adopted.
If I should find that there was any error in
that, I would want to be free to correct it
without binding myself by any admission.

The Court: For practical purposes, it may
be considered as proved, subject to correc-
tion, if you find that there is an error in it.

Mr. Skinner: Yes, sir.

By Mr. Murray:

Q. Mr. Shepard, I call your attention to the high
point in the original contour of Jerolaman Street
about midway between Linden Avenue and Wash-
ington Avenue, as shown on Exhibit DI. Accord-
ing to the map, the highest point of the original
contour line of Jerolaman Street between Linden
Avenue and Washington Avenue is 350 feet west of
Washington Avenue; is that correct? A. That is.

Q That is, this point here, the highest point, is
350 feet west (indicating) ; is that correct? A.
Yes, sir.

Q. And Linden Avenue is 700 feet west of Wash-
ington Avenue, is it not? A. That is correct.

Q. What is the height of the original contour
line of Jerolaman Street at a point 350 feet west
of Washington Avenue? A. 74.15 above high
water mark of the Passaic River.

Q What was the elevation, or height, of the
original contour line of Jerolaman Street at a
point between 700 and 800 feet west of Washing-
ton Avenue; namely, just to the west of Linden
Avenue? A. 71.22 feet.

Q There was, then, a drop, or dip, or depression,
in the grade at Linden Avenue, was there not? A.
There was.
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Q. And immediately to the west of Linden Ave-
nue? A. Yes, sir.

Q. How much did that depression amount to?
A. 1.93 feet.

Q. What grade was the other? A. 74.15.

Q. And this is what? A. 1.93.

By the Court:

Q. What is your vertical scale? A. Five feet
to the inch.
Q. And your horizontal scale? A. 100 feet.

By Mr. Murray:

Q. What is the dip, or depression, at Linden Ave-
nue? A. The elevation?

Q. What is the difference? A. 2.93 feet.

Q. Higher or lower at Linden Avenue? A.
Lower.

Q. And that point at Linden Avenue and im-
mediately west of Linden Avenue is 2.93 feet lower
than the point about midway between Linden and
Washington Avenues; is that correct? A. That is.

Q. Just indicate on D3 the location of that de-

. pression on Jerolaman Street. A. About this

point (indicating).

Q. Mr. Shepard, up to what year did that con-
dition exist? A. You mean the original contour?

Q. Yes, with that depression? A. The year 1899.

Q. Was there any change made then? A. There
was.

Q. And what was that change? A. The town
graded the street down to the red line.

Q. To Washington Avenue? A. To Washington
Avenue and beyond to the railroad.

Q. According to the map, the grade as had been
established was made continuous downward from
Linden Avenue east towards Washington Avenue,.
is that correct? A. It was. '
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Q. In other words, the rise from Linden Avenue
towards the east was removed? A. It was.

Q Mr. Shepard, is that the grade as it exists
today, as shown by the red line on the map? A.
It is.

Q Mr. Shepard, referring to the map, Exhibit
DI, from a point about midway between Horn-
blower and Linden Avenues there is a rise in the
ground toward the west, is there not, in the origi-
nal contour of Jerolaman Street? A. There is.

Q To what point? A. It rises all the way up
to the point west of the Newark City reservoir.

Q That is about how far from Washington Ave-
nue? A. Well, it is about—about thirty-five
minutes east.

Q Mr. Shepard, just indicate on Exhibit D3 the
summit of the rise on Jerolaman Street. A.
(Witness indicates on map.)

The Court: Describe what you are
pointing to.

Witness : This is the high point on Jero-
laman Street (indicating).

The Court: But what is “this?”

Witness: This point on the map is the
high point (indicating).

The Court: Nobody will know what
“this” means.

Mr. Skinner: Indicating the point where
the figures “165” appear; is that, it?

Witness:  Yes, sir.

Q Now, Mr. Shepard, before the change in
the grade of Jerolaman Street was made where
did the water go which fell on Jerolaman Street
west of Linden Avenue? Where did the water
go which came on Jerolaman Street from Linden
Avenue west?
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Mr. Skinner: Now, this is before Mr.
Shepard made the survey.

Mr. Murray: No, I say at the time, at
the time the grade was changed, before the
town made any change.

Mr. Skinner: You mean as he saw it
then where would it go?

Mr. Murray: Where did it go?

Mr. Skinner: Well, let me ask a ques*
tion.

By Mr. Skinner:

Q. Did you see any going, Mr. Shepard? A.
No, I did not.

By Mr. Murray:

Q. Well, Mr. Shepard, what was the condition
of the surface of the ground at Linden Avenue,
at what is now Linden Avenue, on the north side
of Jerolaman Street, before the grade was
changed? A. It was low.

Q. What do you mean by that, lower than the—*
A. Lower than the grade of the street.

Q. Was it level or was it sloping? A. It was
sloping to the north.

Q. Sloping toward the north? A. Yes.

Q. Where did the slope terminate? A. The
slope terminated in the ravine at what is now the
head of Essex Street.

By the Court:

Q. Linden Avenue sloped down toward the
north? A. Yes, sir; the general contour of the
land sloped to the north to the ravine, which is
practically in here, at the head of Essex Street

(indicating).
By Mr. Murray:
Q. And where was Essex Street with regard to
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the brook? A. Essex Street was just about where
the ravine went through (indicating).

Q Essex Street runs down what was formerly
the ravine? A. It does.

Gross examination by Mr. Skinner:

Q Mr. Shepard, in other words, when the
town graded in 1889, on Jerolaman Street, it cut
down that knoll, or rise, did it not (indicating)?
A It did.

Q Indicating a point 350 feet away. Now,
before that that point was about 3 feet higher
than this point at Linden Avenue, was it not (in-
dicating) ? A. It was.

Q And that had a tendency to collect the water
right in that hollow, did it not? A. It did.

Q There was a slope here on the north, was
there not (indicating)? A. There was.

Q And some water ran right off onto that
slope? A. All that collected in that hollow did.

Q It did? A. Yes.

Q You know that, do you? A. Yes, sir.

Q. You were there in rain storms and all kinds
of weather? A. No, sir.

Q Do you know whether any came down Jero-
laman Street and over that crown? A. It never
did.

Q You know, do you? A. It would be im-
possible for it to.

Q If water came down this hill a distance
of 3,000 feet or so on the grade that you show
there, it would come with pretty considerable
velocity, would it not, in a storm? A. It would
hot.

Q Without your having been there to see It,
you can say that, can you? A. Yes.

Q And it surely would, after the cut in the
grade, would it not? A. Yes.
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Q. And go with considerable velocity? A. Yes,

Q And when it got down here at Washington
Avenue and Jerolaman Street it would run across
Washington Avenue, would it not (indicating)?
A. It would depend on the storm.

Q Well, if it was a big storm and a large quan-
tity of water falling, it would run right on down
Jerolaman Street, would it not? A. I don think
SO.

Q. Dont you know that you did? A. I think
not.

Q Don’t you know that the town had to make
repairs on Jerolaman Street there? A. Not from
that.

Q. Do you know what caused it? A. I can tell
you that that did not cause it.

Q. Can you tell what did cause it? A. There
was no breaks there.

Q. You do not know whether there were any
breaks or not, but your mental process is that
you are sure it could not have been by the water
coming down Jerolaman Street; is that it? A.
Quite sure.

Q. And that is all you know about it, what you
think must have been? A. I know it from ob-
servation.

Q. Before 1889? A. No, after 1889.

Q. The town did not have any trouble from
water coming down Jerolaman Street and wash-
ing out the gutters and sidewalks and roadways
east of Washington Avenue, did they? A. They
had some trouble, but it was not caused by the
water coming west from Washington Avenue.

Q. Did you work for the town at the time they
had that trouble? A. Not for the town, but for
the town engineer.

Q. Did you* have occasion to go up there and
look over the ground after there had been a
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washout? A. No, but I passed the place twice
a day.

Q. In a trolley-car? A. After the trolleys ran;
prior to that on the railroad.

Q The Erie Railroad? A. Yes, sir.

Q You mean to say that you got your observa-
tion from the railroad train, did you? A. The
train stopped there. If there had been any wash-
out I would have seen it.

Q And the fact that you did not see it when
the train stopped there is your foundation for
saying there was no washout? A. No, my founda-
tion for saying that is that there was no suffi-
cient volume of whter going down that hill to
cause a washout.

Q. Then there was not any need, so far as you
could see, for the town to put any culverts in ;
Washington Avenue and Jerolaman Street and
run the water north, was there? A. The culverts
were not put in for that purpose.

Q They were put in, though? A. They were
put in to make easy access to drivers.

Q They were put in? A. They were put in.

Q And that was all they were put in for, to
make easy access for driving? A. Yes, sir.

Q And in all the years since that time the
water that has come right down Jerolaman Street
from Washington Avenue, or the little that has
come, has done no harm? A. Not to my knowl-
edge.

Q Well, you are careful to say that it hadn’t
done any harm; you said it hadn’t? A. Nothing
more than the incidental water that occurs on all
hilly streets in a heavy rain.

Q Well, what did the town have for carry-
ing the water on Jerolaman Street east of Wash-
ington Avenue? A. They had a cobble gutter.

Q Just an open gutter? A. Yes, sir.
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Q. That is what they did have up to what
time? A. It is still there.

Q. The gutter is still there, but that is not the
provision that they have got for carrying the
water, is it? A. At the present time they carry
the water to a storm water sewer.

Mr. DeGraw: One moment. That storm
water sewer is something that was put in
since the cause of action arose. I do not
think it is cross examination.

The Court: Proceed.

Q. So that since this flood of 1912, which Mr.
Jerolaman complains of, the town has taken care
of the water coming down Jerolaman Street from
Washington Avenue by putting in a storm water
sewer; is that right? A. The town in the last
five years have laid out a comprehensive plan of
storm water sewerage, not only in this particular
section, but all over the town.

Q, You were town engineer, were you? A
Yes, sir.

Q. And you are still? A. Yes, sir.

Q. And you are here testifying for the town,
but will you please answer my questions with-
out arguing? [ am only asking you whether
there was a storm water sewer there. 1 did not
ask you about.anywhere else. A. There is no
storm water sewer on Jerolaman Street west of
Cortlandt Street.

Q. There is not? A. Not between Cortlandt
and Linden.

Q. There has been for years a storm water
sewer running up on the north side ot Jerolaman
Street east of the railroad, has there not? A
East of Cortlandt Street; yes, sir.

Q. East of Cortlandt Street, is it? A, Yes, sir.

Q And it was a Y from that that ran into -
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A. Pardon me. The first section was built up
to Cortlandt Street and then extended to Wash-
ington Avenue.

Q Was not that on Jerolaman Street? A. Yes,
Sir.

Mr. DeGraw: One minute. We have
not gone into the matter of laying storm
drains, which is an improvement that cov-
ers the entire town. I have not any great
objection, but all that has happened since
this cause of action arose, and it has noth-
ing to do with this case, and I do not think
it is strictly cross examination. [ there-
fore object to the whole line of questioning.

The Court: 1 think that any provision
that has been made to take care of water
on Jerolaman Street up to the present time
is competent. Therefore, I overrule the
objection.

Defendant’s counsel object to this ruling
of the Court.

Objection noted as ground of appeal.

Q There was, then, a storm sewer built on
Jerolaman Street from Cortlandt Street to Wash-
ington Avenue? A. Yes, sir.

Q Did you not just say a few minutes ago here
that there was no storm water sewer built on
Jerolaman Street? A. I misspoke myself. If
you recollect, I corrected myself.

Q You are correcting it now? A. Yes, sir.

Q Now, that has been done since the flood of
1912, has it not? A. Yes, sir.

Q The same cobble gutters are there, are they
not? A. Yes, sir.

Q That, you say, were complete and adequate
to cover and take care of all the water that came
down Jerolaman Street east from Washington
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Avenue, and there were no washouts because of
them—no water coining over? A. That is true.

Q. But the town has gone to the expense of
laying a storm water sewer up to Washington
Avenue on Jerolaman Street; is that right? A.
That is right.

Q. Now, what water does that sewer take? A.
It takes the water from a drainage area of 237
acres, as represented—

Q. That is, this storm water sewer on Jerola-
man Street? A. Jerolaman Street, Washington
Avenue, Division Avenue, and the other streets
through which it runs.

Q. It runs west of Jerolaman Street, does it?

The Court: Washington Avenue, you
mean, do you not?
Mr. Skinner: Yes. [ beg your pardon.

Q. It runs west of Washington Avenue here?
A. Yes, sir.

Q. Does it take any of the water that comes
down Jerolaman Street west of Washington Ave-
nue? A. It does.

Q. It takes some of it, does it not? A. It does.

Q. So that this sewer that you are telling about
now takes all the water that used to come down
Jerolaman Street to Washington Avenue? A.
Yes.

Mr. Murray: If your Honor please, |
would like to object to all this line of tes-
timony on the question of the storm water
sewer. | do not want to object to every
question that is asked and answered, but I
would like a general exception, if possible,
to all that line of questioning.

The Court: You may take an exception
to this question. A general exception is
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sometimes objectionable, because you can-
not always tell where its application runs
out. Consequently, I think, it is always
better to take objections to each question.
That makes it entirely definite. 1 under-
stand that you object to this last question?

Mr. Murray : Yes, sir.

The Court: Very well.

Defendant’s counsel object to this ruling
of the Court.

Objection noted as ground of appeal.

Q Mr. Shepard, this contour line on DI shows
a low spot running from a point which you have
defined as 350 feet west of Washington Avenue?
A. Yes.

Q How far west does that go? A. It runs
about 400 or 450 feet.

Q And back to DeWitt Avenue—about how far
from that high point? A. About 800 feet.

Q Now, that not only was the contour of Jerol-
aman Street, but practically the contour of the
land on the south, was it not? A. Practically the
contour of the land on the south, ves.

Q. There was a flat tableland, and is still, with-
in about those boundaries that I have pointed out,
running southerly from Jerolaman Street clear
down to John Street, Relleville? A. That is true.

Q And that is a distance of how far? A
To John Street?

Q Yes. A. About three-quarters of a mile.

Q And to Holmes Street how far is it? A
About an eighth of a mile.

Q An eighth of a mile from Jerolaman Street
to Holmes Street? A. To Holmes Street it is
about half a mile.

The Court: As measured on Jerolaman
Street, three blocks and continuing to the
west?
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Mr. Skinner: Yes.
The Witness: Yes, sir.

Q. Turning to D3, give us the exact distance.
A. T had the wrong street in mind when I said
half a mile.

Q. Take it on Hornblower Avenue and measure
from Jerolaman Street down to Holmes Street.
A. (measuring on map) : It is about 2100 feet.

Q. And from there on down to VanHouten
Place? A. 1300 feet.

Q. Making 4,300 feet from VanHouten Place to
Jerolaman Street; is that right? A. That is right.

The Court: That is over a half a mile.
Mr. Skinner: Yes, sir.

Q. Now, at the time that this map was made a
good deal of that was swamp land, was it not?
A. T wouldnt call it swamp land; some of it was
low land.

Q. Well, low land in times of storm gets swampy,
does it not? A. Not necessarily.

Q. Well, it would if there was not any way of
carrying the water off, would it not? A. It might;
it would depend altogether on the character of the
soil.

Q. Well, as a matter of fact, knowing the char-
acter of the soil and the whole territory up there,
as you do, you know, do you not, that after heavy
storms and heavy showers water collected and laid
for hours and days on the territory lying south
of Jerolaman Street and north of Holmes Street?
A. Certain portions of it; yes, sir.

Q. And there were ponds there that were used
by the children to skate on in Winter, and so on?
A. Yes.

Q. Now, the town did some grading and macad-
amizing on T)eWitt Avenue and Hornblower Ave-
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nue about the same time that it made this change
of grade in Jerolaman Street, did it not? A. It
did.

Mr. DeGraw: Just a minute. [ would
like to interpose the same objection here, if
your Honor please, because the direct exam-
ination has not touched on anything south
there, or the grading of those streets to the
south.

The Court: I think anything that has to
do with the disposition of Jerolaman Street
water is competent.

Defendant’s counsel object to this ruling
of the Court.

Objection noted as ground of appeal.

Q. And it also did the same kind of work, either
at the same time or within the next few years, on
other streets that lay in this territory between
Jerolaman Street on the north, VanHouten Place,
or Academy Street, on the south, and New Street
on the west, did it not? A. It did.

Q Now, the effect of that work being done was
to make more water run to Jerolaman Street, was
it not? A. It was not.

Mr. Murray: Just a minute, I object to
that, if the Court please, on the same
ground.

The Court: I make the same ruling.

Defendant’s Counsel object to this ruling
of the Court.

Objection noted as ground of appeal.

Q. It was not, you say? A. It was not.

Q. And the water did not naturally run that
way? A. It didn’t naturally fall toward Jerola-
Inan Street.

Q. Then when you say the effect whs not to make
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more water run, you do not mean to say that the
water did not run, but that the town work did not
have anything to do with it; is that it? A. Prac-
tically the same thing.

Q. That is what you mean, practically? A. Yes,
Sir.

Q. Now, of course, the macadamizing of a road
would make the water run a little easier, would it
not? A. No, it Would not.

Q. The water would soak up in a macadamized
road as quickly as it does on a dirt road? A. It
wouldnt soak in the macadam as much at it would
soak in the dirt in the gutter.

Q. Would it soak in the macadam as quickly as
it did in the dirt? A. No.

Q. The effect of the macadamizing was that there
was a contour given to it, a crown, that would send
the water to the gutter? A. Yes.

Q. And that sent to the gutter, it would travel
in the gutter in the direction of the slope of the
ground? A. It would.

Q. Do you mean to say that the surface of the
road—there was clearing out of the gutters, too,
was there not? A. When the macadamized roads
were built the gutters were dirt. There was a strip
of macadam of 14 feet on all the streets, and the
gutters were simply dirt gutters.

Q. But the whole street was cleaned up, was it
not? A. No, simply cleaned up the roadways.

Q. You mean exclusive of the sidewalks? A. Ex-
clusive of the sidewalks.

Q. They put down the macadam and made no pro-
vision, except just gutters, for carrying away the
water? A. No, they did not.

Q. They did try to carry off the water, then, did
thev? A. They fixed the grade for the roads and
simply formed a dirt gutter.

Q. And did they fix the grade for the road for the
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purpose of disposing of water? A. No, that was
not the reason.

Q What was the purpose? A. The fixing of the
grade was merely for the purpose of travel.

Q. Now, just tell us what the grade was on, say,
Hornblower Avenue. A. Well—

Q. How much to the hundred feet was the grade
on Hornblower Avenue at the point of highest or
greatest ascent?

Mr. DeGraw: I object to the question as
not cross examination.

The Court: As I said before, I consider
everything competent which will throw any
light on the history of the Jerolaman Street
water.

Defendant’s counsel object to this ruling
of the Court.

Objection noted as ground of appeal.

Question read.

Mr. Skinner: That is, the steepest grade
at any point on Hornblower Avenue between
Academy Street and Jerolaman Street.

A. As I haven the profile of Hornblower Avenue
with me, I can’t tell you.

Q But you can from recollection, can you not?
A. Tt is a flat grade.

Q Some grade, is it not? A. Yes, sir.

Q Alittle? A. I should judge about six inches
in a hundred feet.

Q That is just about enough to make water run,
isnt it? A*Just about.

Q And it is not a grade that is put in for the
convenience of travel, is it? A. In fixing the grades
the original contour of the land was followed as
far as possible.

Q. That is not what I asked you. 1 say that a
grade of six inches to the hundred is a grade whose
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purpose is to dispose of water and not to serve the
convenience of people travelling on the road? A.
Yes.

Q. Now, the same thing'was true of the grade on
DeWitt Avenue, was it not? A. Yes.

Q. And how about New Street? A. The same
rule would apply to all the streets.

Q. And on all these streets they were graded so
as to give a grade of about six inches to the hun-
dred, were they? A. Not necessarily; there were
different percentages of grades; that would he a
minimum grade.

A At least that? A. Yes.

Q. And that was six inches to the hundred slop*
ing downwards toward Jerolaman Street, was it
not? A. In most cases, yes.

Q. And that did not have the tendency to send
the water to Jerolaman Street, did it? A. The
water would flow in that direction, as it originally
did.

Q. Then the town did not change any of the dirt
roads, left themljust as they found them as to
grade; is that right? A. No, that is not right.

Q. They did change them? A. Yes, sir; they
did.

Q. And the change in every instance was to make
a grade to Jerolaman Street where none before ex-
isted or to make the existing grade a little more;
it that right? A. I dont get your question.

Q The changes that the town did make were of
this character; they either made a grade toward
Jerolaman Street where none before existed or they
took the existing grade and made it a little more
pronounced? A. They took existing grades, the ex-
isting slope toward Jerolaman Street, and simply
ironed out the road, made it straight, where before
there were depressions.

Q. Where before there were depressions that
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would hold water, they ironed them out so that the
water would run? A. Well, the natural slope of
that whole shed is toward Jerolaman Street.

Q. If you have only got a grade of six inches to
the hundred, you have got to have every depression
ironed out to make the water run, have you not?
A. You can’t take water over a grade of less than
six inches in a hundred on a dirt road very well.

Q Well, you said that culverts were put in at
Jerolaman Street and Washington Avenue, or I
think you said—I do not want to misquote you—
that that whs for convenience of driving over them?
A. Yes, sir.

The Court: To make easy access for driv-
ers, as I got it.
The Witness: That is the sense of it.

Q That was the intention, was it not? A. It
Was.

Q That you gathered from your knowledge of
the state of mind of the town authorities in doing
it? A. No. At that time there were a good many
hundred dollars spent for these culverts all over
town. Prior to that the culverts were consisted
of telford, trap rock blocks, and they were deep
and bad for driving. A man driving over the gut-
ters was apt to break a wheel, and the town went
to the expense of a good many hundred dollars and
had these sluiceways, or culverts, placed at all the
corners, and this was one of them.

Q. Do you not know that there was a time when
storm water used to come down Jerolaman Street
and wash down dirt and sand over the end of the
railroad track where the car line terminated there?
A. Never to my knowledge.

Q You mean that you never saw it? A. I do

Q Well, these culverts that you speak of as be-
ing for people to drive over them, or make driving
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easier—take the culvert at Jerolaman Street and
Washington Avenue—did it catch the water that
came down Jerolaman Street from the west? A*
It didnt catch the water, but the water turned
and went through it.

Q. The water caught the culvert, you mean? A,
Practically, yes.

Q. Well, put it that way. The water, having
caught the culvert, turned and went north, did it
not? A. It went as it always went.

Q. I do not want you to argue the case for the
town. [ asked you whether it did not turn and
go north? I do not want to argue with you. A
I didnt mean to argue. [ meant to say that the
water turned north.

Q. As it always did, you mean? A. Is that a
question?

Q. Yes. As it always did, I ask you now? A.
Yes, sir.

Q. And you base that from your observation of
the Erie Railroad as you passed through, a block
and a half away, or two blocks away? A. No, sir.

Q. What do you base it on? A. On passing it
on the trolley car for about eighteen years every
day.

}(’2. The trolley car did not run there in 1899, did
it? A. No, sir.

Q. When did it begin to run? A. As near as I
can recall, about seventeen or eighteen years ago.

Q. Well, you never heard of a suit by a man
named Burton against the town, did you? A. I
did.

Q. Now, your red line that you have got here, you
say, shows the grade as it is? A. That is correct.

Q. Shows the street as it is? A. It shows the
grade of Jerolaman Street.

Q. It does not show the street as it is, does it?
A. That is a hard question to answer. The street
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should be up to that grade. There might be case®
where it would be an inch or two above or an inch
or two below.

Q. For example, if the workmen of the town or
the gas company had gone with a wagon and ex-
cavated and made a slight mound there, it would
not show on your map? A. No.

Q Or a hill? A. It wouldn’t show on the map
today, no.

Q. And if since the making of the map any em-
ployee of the town had gone to Washington Ave-
nue and Jerolaman Street and had raised the crown
so as to be higher than its former level, it would
not show on this map, would it? A. It would not.

Q. If there was anything of that kind done, this
map would not show it? A. No, sir.

Q. Did you go to this place, or the scene of this
map, shortly after the flood of 1912, that Mr. Jero-
laman is complaining about? A. I did not.

Q. You said that the slope north of Jerolaman
Street at a point opposite about Linden Avenue
Was in general contour to this ravine at Essex
Street, or about Essex Street? A. I did.

Q. That was only the general contour; there
were depressions, were there not? A. There were
depressions and rises ; there was a little slope.

Q. The ground was irregular? A. Yes, sir.

Q Pretty deep depressions at one or two places,
were there not? A. Yes, sir.

Q Where the water would collect? A. It col-
lected in pools until it could get out.

~Q Until it evaporated or got away? A. Yes,
Sir.

Q This water that came down Jerolaman Street
mnd caught the culvert and turned north got into

the brook that runs through Jerolaman’s property,
did it not? A. It did.
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Q. And does it do that now? A. A small por-
tion of it, yes.

Q. But the greater part of it ha® been taken
into this storm sewer that you mentioned before,
has it not? A. It has.

Q. A small part, you say, now runs into the
brook that goes through Jerolaman®» property?
A. Yes.

Q What part is that? A. The part that falls
on Washington Avenue north of Jerolaman Street
in a storm.

Q. On Washington Avenue, what? A. North of
Jerolaman Street, between Jerolaman Street and
the culvert.

Q. Mr. Shepard, the flat land that lay on the
top of the hill south of Jerolaman Street—there
was a ridge, was there not, somewhere® down near
John Street? A. The shaded pink line shows the
highest point; the water ran in both directions
from that pink line.

Q. That shaded pink line is about on a line
with VanHouten Place? A. It is.

Q. So that water that fell south of that pink
line would go toward John Street? A. Yes.

Q And water that fell north of the pink line
would go toward Jerolaman Street? A. Correct.

Q. And was anything done to the grade of any
of those streets to prevent the water from going
south to John Street? A. No, sir; the grade is
where the pink line is indicated.

Q. And that is where it was before the macad-
amizing? A. Yes, sir.

Q. And before the macadamizing nothing was
done to cut down that ridge that sent the water
in two directions? A. That was the high point in
the grade.

Q. Was there anything done at that end of this
territory shown within the pink line to raise the
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grade? Did they not fill up some of the streets
down there at the southerly end near that pink
line? A. Not a general fill. As I testified be-
fore—

Q No, I mean a special fill. A. Not to my
knowledge; no, sir.

Q Did they not fill the streets down at that
end so as to make that grade all six inches to the
hundred that you have told about? A. As I stated
before, there were certain portions of the streets
filled, necesary to make a long, straight grade.

Q Now, was it not by such filling that they ac-
complished this grade of six inches or more to the
hundred? A. Yes, either by filling or cutting;
they accomplished the same result.

Q Well, it was done by filling down, at that
end, was it not? A. I dont know; not to my
knowledge.

Redirect examination by Mr. Murray:

Q Mr. Shepard, were not storm sewers in-
stalled in other portions of the town about the
same time as the installation of the Jerolaman
Street sewer? A. There was.

Q Where were they? A. There was one built
on John Street, Smith Street and West Factory
Street.

The Court: Take your pointer and indi-
cate it.

Witness (indicating on map) : That lo-
cality is over on this end, the southern end.

Mr. Murray: If your Honor please, I
did not want the witness to describe those;
I simply wanted to show that this was one
part of the general system all over the
town.

Witness : There were a great many built

/ all over the town.
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Becross examination by Mr. Skinner :

Q. When was that done? A. Which one have
you reference to?

Q. The general doing that Mr. Murray just
questioned you about, that you said was done. A.
May I refer to my memorandum?

Q. Yes. A (referring to memorandum) : I
dont seem to have it here. It was done about two
years ago. And I might add that there is some
other sewers in the course of construction at the
present time.

Q. You are sure it was not done before that?
A. The one on Cortlandt Street, east of Cort-
landt Street, on Jerolaman Street, was built before
that time, ye”; that was the first one built.

Q. Well, you know the township reports when
you see them, do you not? A. Yes, sir.

Q. Just to refresh your memory, let me show
you one of the printed copies for the year 1897. 1
call your attention to that in the town commit-
tee’s report: “Iron top culverts have been placed
at such intersections of streets, or at such points
on the streets, as have been considered necessary,
and at other places earthen pipes have been laid.™
A. Yes.

Q. That refers to a general improvement by put-
ting down culverts, does it not? A. Yes, sir.

Q. Now, do you not think you are mistaken in
saying that it was done two or three -years ago?
A. No, I do not. I am speaking of the storm
water sewers; that has reference to the culverts
that' were placed to make easy driving.

Q. That is, where there was an open gutter an
iron top grating would be put over it so that peo-
ple could drive over them? A. Yes. They were
not gratings; they were iron castings, plates. They
have been referred to here as gratings.
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Q Were they put on the earth without any at-
tempt to connect them? A. No, they were not;
two parallel rows of curbing set in the ground.

Q Those rows of curbing were set in the
ground, but below the level of the street? A. No,
they were not.

Q Usually? A. No. The idea was to have
continuity of driving across the street.

Q If you put it in and did not put it below
the level of the street, and put an iron cover on
that, you would have the cover sticking up above
the ground, would you not? A. Not when the
cover was only half an inch thick, no.

Q So that the curb was laid flush with the
street? A. Yes, sir.

Q And then the plate put on top? A. Yes, sir.

Q And the curbstone that you speak of was
about what? A. Probably about sixteen inches in
thickness and three or four feet long.

Q When you say “thick,” do you mean the
Width? A. Yes, sir.

Q So that those two curbstones formed the
sides of a culvert, did they not? A. Yes, if you
want to call it that.

Q Well, it took the water? A. Yes, sir.

Q Or the water took it? A. That is right.

Q And it was that kind of work that was done
here in 189T, as shown by this report? A. Yes,
sir.

Q You recall that as being done? A. Yes.

Q Then, when you spoke of something being
done within two or three years, then you did not
mean that, did you? A. I did not.

Q. You referred to more elaborate storm water
sewers? A. To the storm water sewer.

Q There was a culvert, or grating, of the kind
that we have been speaking of, placed at Ross-
more Place, was there not? A. Yes, sir.
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Q And the water caught that and ran down
Jerolaman Street? A. Yes, sir.

Q. And on through Jerolaman Street to the
brook that passes through Mr. Jerolaman’s prop-
erty? A. Yes.

Q. Water on the east side of Washington Ave-
nue, its general direction was north, was it not?
A. Yes, from a point a little south of Rossmore
Place.

Q. Prom a point a little south of Rossmore
Place on Washington Avenue, you mean? A.
About here where this pink line is (indicating).

Q. From where the pink line is the water on
the east side of Washington Avenue ran north?
A. Tt did.

Q. And it did not turn the comer and go down
Jerolaman Street, did it?. A. I think at one time
it did.

Q. And then that was changed? A. I don
know whether it was changed or not.

Q. Well, it does not now, does it? A. I don't
know whether it does or not. There is a grat-
ing, or one of those covered crossings, at that
point, but whether an opening has been left on
the easterly of that to take this water down that
gutter I dont know.

Q. If there was an opening to take it down here
there would not be any need for that grating
going across the street, would there? A. Yes,
there is to have a continuity for driving, as I have
said before.

Q. If the water was going down Jerolaman
Street, why have a gutter covered with something
for continuity of driving? If the water cariie east
on Washington Avenue and turned, what was the
use of having any gutter on that side? A. Be-
cause the county road had a gutter on that side
before Washington Avenue was improved.
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Q You mean the reason for there being a
gutter there was because there was a gutter
there? A. Yes, the town didnt have any right
to close up the gutter on that street.

Q Well, the water that turned that comer
after some storms made considerable damage, did
it not? A. You mean turning down Jerolaman
Street?

Q Yes. A. As I testified before, not to my
knowledge; I have never seen any damage caused
by it turning that corner.

Q Did you have in 1900 some repairs made on
Jerolaman Street up to Washington Avenue? A.
No, sir; I wasnt engineer there.

Q Was Mr. Francisco engineer there? A. Yes,
Sir.

Q. Were there cobble gutters in Jerolaman
Street then? A. I don’t know; I know there were
some there; I dont know when they were laid.
I didnt have anything to do with this particular
job.

Q. Was there a storm ditch on Jerolaman Street
east of Cortlandt Street? A. There was an open
ditch where a stream ran through.

Q And was that built up with stone work ma-
sonry? A. It was built up on the lower end, near
the Eastwood factory, with a stone wall on each
side; between Stephens Street .and Cortlandt
Street it was a large open stream, a ditch, with
high, open banks on either side.

By the Court:

Q. Where was that with reference to Jerolaman
Street—the open ditch where the stream ran? A.
Perhaps I could show you here (indicating on Ex-
hibit D3). This is Cortlandt Street, the next
street below is Stephens. From this point down—

Q Do not say “this point,” because it does not
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mean anything. A. From the corner of Jerola-
man Street and Cortlandt Street, running easterly
to Stephens Street, there was an open ditch, or
stream, about on the northerly curbline of Jerola-
man Street.

Q. Jerolaman Street east? A. East of Ste-
phens—»

Q. East of Cortlandt? A. East of Cortlandt,
Below that point the condition existed down to the
westerly line of the Eastwood Wire Works, and
at that point they had a stone wall on each side
carrying the water past their property. That is
my recollection.

By Mr. Skinner:

Q. Well, dont you think that this part between,
Cortlandt and Stephens Street was walled up by
the town? A. No, I do not.

Q. Dont you remember the town rebuilding
that—

Mr. DeGraw: This wall that he is speak-
ing of is aAvay belo.w Jerolaman Street, away
below the scene of the damage, and any
water that got in that would have to come
back to cause any damage, and I do not see
where it has any bearing on the plaintiff«
case, except to prolong the matter.

Q. Were you town engineer in 19017 A. No,
sirl was not.

The Court: I think it is competent. It
may prolong the trial, but it was apparently
put there to prolong the brook, and the re-
lation of it to what is above it, is, I take it,
a matter to consider.

Defendant’s counsel object to this ruling,
of the Court.

Objection noted as ground of appeal.
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Q. I call your attention to this report of the
year 1901, in this language: “The committee also
found it necessary to rebuild a large portion of
stone work to maintain the storm ditch on Jerola-
man Street.” Do you recall anything about that?
A. 1 do not.

Q. You do not recall that the town had to re-
build a storm ditch on Jerolaman Street? A. I
do not.

Q. At any rate, the only ditch on Jerolaman
Street is the one that took the water as it came
through Mr. Jerolaman’s property; is that right?
A. That is right; that is the only ditch I know of
on Jerolaman Street.

Q. I show you the report for 1904, the year end-
ing March 1, 1904, and I call yoiir attention to
this: “Union Avenue has been graded from Jerola-
man Street to Division Avenue.” Do you recall
that? A. Yes, sir.

Q Union Avenue was graded, then, some time
in the year ending March, 1904, was it not? A.
Yes.

Q. Not back in 1888 or 1889? A. No, Union
Avenue was a recent grading.

Q And there was some of that recent grading
done by the town on other streets up in that flat
section on the hill there? A. Yes, sir.

QY Through the years following 1889, was it not?

es.

Q And it spread over a long period, then? A.
Most of the grading was done by private individ-
uals ; the town had very little to do after 1888 and
1889 and 1890, and all those strects was south of
Jerolaman Street; the only street north was Lin-
den Avenue that the town improved.

Q. There was not any grading done .by private

people on streets that were macadamized, was
there? A. No.
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Q. And all those streets there were macadamized,
were they not? A. South of Jerolaman Street;
yes, sir.

Q. Now, I call your attention to this in the re-
port: “Several streets in our town with a steep
grade have suffered the most, and the roadbeds
were almost entirely washed out, especially so with
Jerolaman Street, and your committee recommend
that something be done to prevent reoccurrence of
the same. The best possible way would be to build
a culvert. This would prevent the expense every
year of repairing this street.” Now, will you say,
in the face of that, that the town did not have an-
nual expense in repairing Jerolaman Street? A
Yes, they did, but I think this refers to the portion
of Jerolaman Street west of Union Avenue. I
know that there were frequent washouts up there.

Q. Where is Union Avenue? A. Down here (in-
dicating). I know that there were frequent wash-
outs down here, around this curve.

Q. There were washouts around this curve at New
Street, were there not? A. Yes, sir.

Q. Why, there is only a small part of your drain-
age area to drain down to there, is there not? A
Yes, but this drains in both directions; all this
land drains to Jerolaman Street (indicating).

Q. Well, if that drains to Jerolaman Street, it
comes down to Jerolaman Street at Linden
Avenue? A. Yes, practically.

Q. And down to Washington Avenue, too, does
it not? A. Yes.

Q So all the washouts that there were up there
could be repeated down here, because the same
volume of water was coming down here, and more,
too, was there not (indicating)? A. Yes.

Q. Was.not Jerolaman Street repaved or the
macadam pavement widened east of Washington
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Avenue in 1905 or 1904? A. It was paved up to
the gutter line; I dont know just what year.

Q Well, before that it had been 14 feet in width,
had it not? A. Yes.

Q And they widened the macadam to run right
to the gutter, did they not? A. Yes, they did that
on most of the hill streets.

O And what was that paving of the gutter in-
tended for, do you know. What was the reason?
A. For the carrying of the water.

Q. What water? A. Such water as fell on it.

Q Such water as fell on it? A. Or came to it.

Q And there was water that came to it besides
the water that fell on it, was there not? A. I
think I already testified that the water there on
Washington Avenue might have turned the cor-
ner; [ dont know; but the object of paving the
gutter on hill streets is to prevent the curb from
washing out.

Q Well, if all that it took there was from Wash-
ington Avenue to the railroad, it would not be
necessary to pave the gutter, would 1t? A. Well,
a sandy soil, it would wash out more readily than
clay.

Q Well, what would fall in that area would be
a comparatively small volume of water, would it
not? A. Yes, in that area.

Q So that if there were washouts, there was
water that came down Jerolaman Street east of
Washington Avenue other than the water that fell
on it at that point? A. Yes, if there was washouts.

Q That gutter was laid extra width, was it not?
A. You are speaking of east or west of Washington
Avenue?

Q East of Washington Avenue. A. No.

. Q WrTiat is the usual width of a gutter? A. 4
eet.

Q. I call your attention to this language of the
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report of 1905. See if it does not refresh your
memory. “The gutter on the south side of Jerola-
nmn Street has been paved on to a width of 6 feet
and. a distance of about 750 feet, and it seemed to
answer all purposes for which it was intended.”
A. That is correct, and that refers to the gutter
west of Washington Avenue.

Q. They had a six foot gutter west of Washing-
ton Avenue and running down to Washington
Avenue to carry the water that came down there in
times of storms, did they not? A. To carry the
water at all times.

Q And it had to be half as wide again as. or-
dinarily, did it not? A. Not necessarily; they
could have put a gutter there 4 feet wide to carry
that.

Q. You do not think they Just wasted the money,
do you? A. No. If I might explain the reason for
that—

Q. Yes. A. The soil west of Washington Ave-
nue is very sandy and gravelly formation, and it
did not take much of a rain to wash it out. That
is the reason for that gutter being made that width.

By the Court:

Q. Can you tell the eastern limit of that 700
feet? A. Yes, the westerly curbline of Washing-
ton Avenue is the easterly limit of that stretch.

By Mr. Skinner:

Q. And there was sandy soil right there on the
slope that shows here on your Exhibit 111 as hav-
ing a grade of six per cent.? A. Yes.

Q. That is where there was sandy soil? A. All
gravelly soil up through there.

Q. And when there is a washout there that sand
and gravel would be washed down to Washington
Avenue, would it not? A. I have noticed it down
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there. It would have more effect of tearing holes
in it than to wash out down, there.

By the Court:

Q How many culverts were there at Washington
Avenue and Jerolaman Street? A. Two, one on
either side.

Q On either side of what? A. Washington Ave-
nue.

Q In what direction were they laid? A. Paral-
lel with the curbline of Washington Avenue cross-
ing, Jerolaman Street.

Q. And the length of each culvert was how mufth?
A. 48 feet between the curblines ; they occupied all
the space between curblines in Jerolaman Street.

Q A continuous east-iron surface? A. Yes, sir.

Q 48 feet long? A. Yes, sir.

Q On each side of Washington Avenue? A.
On the curbline of Washington Avenue.

Q And crossing Jerolaman Street? A. Yes, sir.

Q And which culvert was it that the water
caught, or did it catch both of them? A. The cul-
vert on the westerly side of Washington Avenue
carried the water that came down the curblines of
Jerolaman Street west of Washington Avenue; the
one on the easterly side took the water on Wash-
ington Avenue from a point just south of Ross-
more place, and I am hot sure whether some of that
water turned and went down the west line of Jero-
iaman Street. Possibly it did, as I said before.

Q Are you acquainted with the natural water-
course that has been referred to, the brook coming
out of the spring? A. Very well acquainted with
1t.

Q Up west of Washington Avenue? 4. Very
well acquainted with it.

Q How did the water from that spring filially
get across Washington Avenue, or the land on
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which Washington Avenue now is? A. It original-
ly flowed through a depression, and when the
county built Washington Avenue they provided for
that by a culvert. The spring is at the bottom of
a deep ravine, which was the bottom of a water-
shed of 237 acres.

Q. And the water flowed from that spring— A.
Easterly to the river.

Q. The spring was not so low that it had enough
to carry the stream to the east? A. No, there was
a good flow.

Q. This culvert which the county put in, as you
say, what kind of a culvert was that? A. Stone,
masonry.

Q. And how situated with reference to the sur-
face of Washington Avenue? A. Situated so that
the water from Washington Avenue would drop
down this original watercourse through culverts or
catch-basins.

Q. Then this stone construction— Would you
call it a culvert? A. Yes.

Q. —was below the surface of Washington
Avenue on which travel goes? A. Yes, sir.

Q. How much? A. Well, I should judge 7 or
8 feet, perhaps more, the bottom of it.

Q. Not visible from the roadway? A. No, sir;
not unless you got off the side of the street and
looked down.

Q. And do you recall the course of the water
before that culvert was constructed?

Mr. Skinner: When was it, Mr. Shepard?
I think it was back of his time.
The Court: Yes.

A. This culvert was constructed in about 1870
or 1871, when Washington Avenue was built. Tha

is before my time.
Q. That is back of your time? A. Yes, sir.
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Q Then you are not acquainted with the origi-
nal brook? A. I am not; no, sir.

Q And you cannot tell us how much water came
down that natural watercourse? A. It took all
the water from the watershed of 237 acres.

Q No, I mean how much water originally came
out of the brook itself? A. No, but there was a
good flow; I remember that there was a good flow
there.

Q Did the spring ever go dry? A. Not to my
knowledge.

By Mr. Skinner:

Q The- 237 acres that you speak of was west of
Washington Avenue and south of Jerdlaman
Street? A. It lay both north and south of Jerola-
man Street and west of Washington Avenue.

Q What was there to carry the water from the
south of Jerolaman Street north of Jerolaman
Street? A. Before Jerolaman Street was im-
proved?

Q Yes, before it was improved. A. Before it
was improved, so far as I know, it flowed over the
Foad. Jerolaman Street was simply an old coun-
try lane at that time, and the natural contours of
the land show that it sloped in both directions to
this flavine that went down through Essex Street.

Q Then your idea is that the water south of
Jerolaman Street before it was improved ran over
into this territory north of Jerolaman Street, and
so got to the ravine? A. There is no question
about that, except such small amount that might
fall in pools and remain there until absorption.

Q And the reason it fell in pools and stayed in
pools was because the ground was flat, was it not?

It was irregular in places.
noQ It was flat, was it not? A. Not in all places,
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Q. It was almost absolutely level, was it not?
A. No, sir; it was not.

Q. So that the township had to actually fill'to
get a grade of six inches in a hundred feet? A.
Well, that was only one incident that I recollect.

Q. Well, you recollect that one, do you not? A
Yes, sir.

Q. Will you tell us, Mr. Shepard, what is the
area of a pipe 30 inches in diameter?

Mr. Murray: I object to that.
The Court: I will allow it.

A. T could by computation.
Q. Can you tell me ofthand?' A. I could in half
a minute.

JAMES OWEN, sworn in behalf of defendant.

Direct examination by Mr. Murray:

Q. What is your business, Mr. Owen? A. Civil
engineer.

Q. How long have you been a civil engineer? A.
About fifty-five years.

Q. Were you ever engineer for the county? A.
I was, sir.

Q. How long were you county engineer? A. Oh,
about forty-five years.

Q. What period did that cover? A. From 1868
to within a year, about a year ago, and then there
was a gap of about another year.

Q. Do you know where Mr. Jerolaman’s prop-
erty is, at‘corner of Jerolaman and Cortlandt
Streets? A. T' do, sir.

Q. You know the brook that fioms under the
building and through a railroad culvert? A. Yes.

Q. Do you know the area of the hole through
which the brook flows under the building? A.
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There are two different areas; there is the area
where it enters from the open point to the covered
way.

Mr. Skinner: Do I understand that Mr.
Owen is testifying to the area today?
Mr. Murray: Yes.

By Mr. Skinner:

Q Then may [ ask when these measurements
were made? A. Last March.

Q Last March, 19137 A. 1914.

Q When you say the measurement of the open-
ing do you take into consideration the bottom or
bed of the stream as one of the factors? A. That
is the fact.

Q Then the measurement of the opening would
depend upon the amount of debris or sand or dirt
that there was deposited in the bottom of the
stream, would it not? A. Certainly.

Q And the measurement of the opening in
March, 1914, it might be entirely different from
the measurement of the opening in 1912, might it
not? , A. It might.

Mr. Skinner: I object to the testimony,
then, as irrelevant, tending to prove the size
of the opening in March, 1914, with the fac-
tor that he has stated. It is entirely unre-
liable with regard to the times as to which
we claim. Perhaps my objection goes more
to the weight of the testimony than its ad-
missibility.

The Court: I am disposed to receive the
evidence, subject-to other considerations.

fey Mr. Murray:

Q Will you state it? A. I have four different
jareas here. The entrance to the—

Q All I ask is just the entrance, the area of the
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entrance under the building at this point (indb
eating). A. 1 make that about 4 square feet.

Q. What is* the area of the culvert under the
railroad?

The Court: Four square feet at what
point, Mr. Owen?

Witness: Where the water leaves the
open channel and runs underneath the
buildings of Mr. Jerolaman.

Q. And what is the area of the easterly end
of the railroad culvert? A. 111/3 feet—I111/3
square feet.

Q. The railroad culvert area, then, is more than
twice as large as the hole under the building?
A. Yes, sir.

Q. Mr. Owen, were you familiar—when was
Washington Avenue laid out, do you know? A
Well, the first survey of Washington Avenue
was in 1868; it was laid out in 1869, about, and
opened and graded in 1871; it began in 1870
1871 and 1872.

Q. Did you have anything to do with the makj
ing of the survey or superintending the work of
laying out Washington Avenue?. A. Yes, sir:
I was engineer of the work.

Q Mr. Owen, I show you a map (shown to
witness). Will you tell us what that is? A. This
is the profile of Washington Avenue as adopted

by the County.

By the Court:
Q. Adopted when? A. Well, it was adopted

about 1870, Judge. .
i/ gl =YY

By Mr. Murray:

Q. By whom was that map made? A. The
original map was made by me; this was copied
in my office by one of my assistants.
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Q. Who has possession of this map? A. It is
filed in the county engineer’s office.

Q A county record, is it? A. A county record.

Q Now, Mr. Owen, you will notice on this map
that there is a red line and also an irregular
black line. Tyhat do those two lines indicate? A.
The red line indicates the grade of the avenue
when constructed; the black line was the original
surface of the ground before construction.

Mr. Murray: 1 offer the map in evi-
dence.

Q Was Washington Avenue in fact constructed
according to the grade as 'shown on the map?
A. It was, sir.

Q Is that the present grade of Washington
Avenue? A. That is the present grade of Wash-
ington Avenue.

Mr. Murray: 1 offer it.
Py Mr. Skinner:

Q According to survey made by you recently?
A. No, sir.

Q How do you know what the present grade of
Washington Avenue is? A. Because it has not
been changed.

Q How do you know that? A. By my own ob-
servation and knowledge.

Q You have not been county engineer for
some time, have you? A. Oh, for about a year.

Q Do you mean to tell us that you can tell
the condition of any one of thé county roads there
one year after you have left office? A. Yes, sir;
surely.

Q You have travelled over all of them? A. I
jhave travelled over this.

Q And you could see that the grade had not
keen changed? A. Yes, sir.
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Q. Wag that your reason for saying so? A.
Yes, sir.

Q. Don't you know that you cannot travel over
a road and by the eye tell whether the grade
has been changed, if the change was small? You
would not say that, would you?,. A. Well, it
depends on what your definition of the word
“small” is.

Q Well, what you would call small. You
would not be able to detect what you would call
a small change by just travelling over the road?
A. An inch change, no, I wouldnt be able to get,
I think; but, to explain matters, Judge, the trolley
track on both sides of the avenue is there, and,
as far as my observation is concerned, the trolley
track has not been changed.

Q. Well, as a matter of fact, you do not know
anything about it, do you? A. I know all about
it, sir. I know it has not been changed, because
I have been there continuously, even though I am
not county engineer.

Q. And, you cannot say that about any other
part of Washington Avenue? A. No, sir.

Q. Well, why can you say that about this part?
A. Because my attention has been called to it
recently.

Q. How recently? A. During the last year.

Q How recently? A. I was there Friday.

Q. How recently has your attention been called
to it? A. Since last March, 1914.

Q. And you know it has not been changed
since March, 1914? A. Yes, and back of that
1 was officially connected with it, with a gap of
a month.

Q. And did you make that map yourself? A.
Not this one; no, sir.

Q. Well, the original? A. The original I made.

Q. You say it is a county record. What do you
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mean by that? A. Filed in the office as a re-
corded map.

Q. Recorded? A. Well, not recorded, but it is
a map of record, if you wish to be particular.

Q I do wish to be and I Want you to be. Is
that a recorded map or not? A. Well, I say it is
a map on record.

Q It is one of the maps that you made as
County engineer? A. Yes, sir.

Q Do you know any provision of law that re-
quires them to be recorded? A. The law says
that we are to keep the office open for the purpose
of keeping the books and maps and data.

Q You say this is a copy of the map made
Under your direction? A. This was made under
hiy direction.

Q You know that there are maps in the County
Clerk’s office and the Register’s office? A. Yes,
sir.

Q And you know that they are recorded maps?
A. Yes, mostly.

Q Well, you know that there are recorded maps
there? A. Yes. Well, I didn’t know you were
going to be so particular as that. 1 will take
that back, then, and say it is a map on record.

Q A map on record? A. Yes, sir.

By the Court:

Q Are you able to say, Mr. Owen, whether this
Was the grade that existed on the 12th and 13th
tf March, 1912? A. Yes, sir.

Q And in November, 19117 A. Yes, sir.

Mr. Murray: [ offer the map in evi-
dence.

Mr. Skinner: I do not object to it on
the ground of its being a copy, for Mr.
Owen says he knows it is a correct copy.
That is enough for me.
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The Court: Is there any objection to
its being marked, Mr. Owen?

Witness: Oh, no, it is not a county—

The Court: It seems to have an official
character. 1 will admit it.

Map marked Exhibit D4.

By Mr. Skinner:

Q. Mr. Owen, when his Honor asked you wheth-
er this map could be marked, you replied, “No, it-
is not a county”—and then stopped. What were
you about to say? A. I don’t remember. My at-
tention was shut off a moment afterwards. 1 was
probably thinking about your qualification of a
recorded map and a map of record, and I probably
meant to say that this was not a recorded map; I
meant to say it was a matter of record.

By Mr. Murray:

*Q Mr. Owen, do you know Whether the grade
of Jerolaman Street was ever—do you know when
the grade of Jerolaman Street was established,
about? A. 1888.

. Q Were you familiar with the contour of Jerol-
aman Street before it was graded? A. I was.

Q. T refer you to the map called the Jerolaman
Street profile map, and marked Exhibit DI, and
ask you whether that correctly represents the orig-
inal contour of Jerolaman Street, as you remem-
ber it? A. As I remember it; yes, sir.

Q. Now, Mr. Owen, I call your attention to the
fact that there seems to be a rise in the original
contour map between Linden Avenue and Wash-
ington Avenue; that is, at the point 350 or 400
feet east of Linden Avenue it is about three feet
higher than the point to the west of Linden Ave-
nue; is that right? A. That is correct.
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Q. Was that the condition of the land prior to
the change of grade? A. It was.

Q How long had it been that way, Mr. Owen,
so far as you know? A. That was its original
condition; I can’t say how long it existed. Jerola-
man Street was originally an old lane, and the
condition existed as long as Jerolaman Street
existed prior to the new grading.

Q What can you say as to the character of the
land at Linden Avenue and immediately to the
north of Jerolaman Street? A. Prior to that
regrading of Jerolaman Street all the water com-
mg from the west and all the water coming from
the south ran off Jerolaman Street and onto the
land north of Jerolaman Street to the ravine.

Q Mr. Owen, at what point did the water run
off at Jerolaman Street? A. At the low point,
Wherever it was.

Q Will you indicate to the jury where that
point was? A. (indicating on Exhibit DI1) : About
half-way between Linden Avenue and Hornblower
Avenue.

Mr. Skinner: Indicating on the map?
Witness :  Indicating on the map.

Q Will you indicate to the jury where the ra-
vine was into which this water flowed? A. About
where the “w” is in the name “Hornblower Ave-
nue” (indicating).

Hy the Court:

Q Where is the low point on Jerolaman Street?
A. About there (indicating)—no.

Q You said about half-way between Hornblower
Avenue and Linden Avenue? A. No. That is not
the low point on Jerolaman Street; the low point
°f Jerolaman Street—the ravine was about half-
way between Jerolaman Street and Division Street
(indicating).
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Q. The low point is down here north of Jerolaman
Street. Now, where was the low point on Jerolaj
man Street, the point where the water left it? A.
That Would be half-way between Linden Avenue and
Homblower Avenue (indicating).

Q. That is what you said before? A. Yes, sir.

By Mr. Murray ;

Q Will you indicate to the jury on the map
marked “Exhibit D3” the course of the water which
came down Jerolaman Street? A. YYhen?

Q. Prior to the grading of Jerolaman Street? A.
(Indicating.) The water came down Jerolaman
Street to a point half-way between here and Horn-
blower Avenue, and then flowed to the north to-
ward the ravine, and then down the ravine as it was
opened then to a culvert on Washington Ayenue,
and down further easterly to the culvert under the
railroad, and onto Mr. Jerolaman’s land, and then
down Jerolaman Street to the river in an open
stream.

Q. Where did the water flow which fell on Jero-
laman Street for a distance of 300 feet east of
Linden Avenue? A. The territory for 300 feet?

Q. Yes, for a territory of 300 feet. A. Originally
that flowed to the west.

Q. The water came down and flowed both ways
into this one spot; is that correct? A. That is
right.

Q. Speaking now, Mr. Owen, of the water that
flowed, on the east side of the rise which is shown
to be between Linden and Washington Avenues,
where did that water flow prior to the change in
the grade? A. That ran down in the west gutter
of Washington Avenue, then northerly along the
west gutter of Washington Avenue to the cul-

vert.
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By the Court:

Q What culvert? A. The culvert over this
brook (indicating).

By Mr. Murray:

Q Now, Mr. Owen, will you point to the jury
and show to the jury on the Washington Avenue
profile map, marked Exhibit D3, the location of
Jerolaman’s brook? A. You can see it where the
large mass of blue coloring is; at the bottom of
that mass was the brook. That line .above shows the
grade of Washington Avenue (indicating).

Q Washington Avenue was laid out by whom?
A. By the county.

Q A county road? A. Yes, sir.

Q. Did the town have anything to do with grad-
ing it? A. Nothing at all.

Q There was a continuous slope of Washington
Avenue toward the north from a point about T0D
feet south of Jerolaman Street; is that right? A.
It is.

Q In other words, from there down to there (in-
dicating) ? A. Yes, sir.

Q And there is a rise to the north from Jerola-
man’s brook a distance of how far, can you tell?
A About 550 feet.

Q And then from that point there is another
rise, is there not, for how far?. A. No, there is a
fall then to the north; there is a fall for about 200
feet—250 feet.

Q And from that point still running north there
is another rise, is there not? A. A rise there for
about fifteen or sixteen hundred feet.

Q Now, Mr. Owen, referring to the water which
fell on Jerolaman Street prior to the change in
grade east of the high point between Linden Ave-
nue and Washington Avenue, where did that water
go? You said it went to Washington Avenue, did
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you not? You testified that it flowed down Jerola-
man Street to Washington Avenue? A. When?

Q. Prior to the change of grade of Jerolaman
Street? A. No, sir; I said it flowed—it flowed to
the low point (indicating).

Q. I am speaking'of the water that fell east—
A. That went on west of Washington Avenue (in-
dicating).

Q. Referring to the profile map, where did the
water go after it reached that point? A. It ran
continuously north to the culvert.

Q. And that was owing to what? A. Owing to
the grade of Washington Avenue and the construc-
tion of Washington Avenue at that time. Of course,
when Washington Avenue was first opened Jerola-
man Street was nothing but a lane, and there was
no outlet on the other side; it wasnt opened then
on the other side.

By the Court:

Q. What do you mean by “the other side?” A
On the east side. And the water consequently was
all taken on Washington Avenue and carried to

the culvert.

By Mr. Murray:

Q. Mr. Owen, do you know whether Jerolaman
Street was in fact changed as shown on the Jero-
laman Street profile map? A. Yes, sir; I fixed the
grades for that myself.

Q. You did that yourself? A. Yes, sir.

Q. How did you come to do that? A. I was con-
sulting engineer for the Township of Belleville
when they were macadamizing their roads, and I
had charge of the pavement, and ‘also laid out the
grades.

Q. And you worked in connection with Mr.
Francisco then, did you not? A. Yes, I did.
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Q You were consulting engineer? A. Yes.

Q After the change in grade of Jerolaman Street
where did the water flow which reached Jerolaman
Street west of Homblower Avenue? A. It ran
down Jerolaman Street to Washington Avenue.

Q And from thence where? A. Into the west
gutter of Washington Avenue, north along the
west gutter.

Q North along the west gutter to the brook?
A. Yes, sir.

Q And what caused it to flow along there? A.
Washington Avenue was so constructed that it
should take it,

Q Was there a crown, or rise, or was the cen-
ter higher than the sides of Washington Avenue
as it was built? A. (indicating) : The center
that is present here, referring to DI, shows the
grade—it falls down to the west gutter of Wash-
ington Avenue, and then there is a rise in the
crown of the avenue, and then falls across to the
east gutter, and then the grade of Washington
Avenue—of Jerolaman Street, I should sav, east
of Washington Avenue,* was run out to meet the
curb grade, or sidewalk grade, of Washington Ave-
nue, so as to obstruct as much as possible, that
any water that would run over on the west side
of Washington Avenue would run away in the
east gutter and not run in Jerolaman Street.

Q What you have said relates to a period after
the change of grade of Jerolaman Street?- A. No.
at that same time.

% the Court:

Q When you sav “to the curb line,” you mean
to the top of the curb? A. The curb height; yes,
sir. Very often we run the grade out in intersect-
ing streets to meet the level of the street. In this
case we didnt do that. Washington Avenue is a
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wide avenue, and running the grade across would
make it act as a dam to the water running from
the avenue.

By Mr. Murray:

Q. Then the effect of your testimony as to the
changing of the grade of Jerolaman Street was
that the water, instead of coming down Jerolaman
Street and flowing through midway between Horn-
blower Avenue and Linden Avenue toward the
north and down to Essex Street, flowed down
Washington Avenue and along Washington Ave-
nue; is that correct?

Objected to as leading.
The Court: The objection is sustained.
Ask the witness how it ran.

Q. Indicate on Exhibit D3.

Mr. Skinner: Has he not done that?
Witness:* I have done that.

Q. Indicate on Exhibit D3 the course of the
water which ran down Jerolaman Street before
the grade was changed and after the grade was
changed. A. (indicating) : The water before the
grade was changed accumulated and concentrated
at the low point on the street between Homblower
and Linden Avenue, and all ran north on private
property. After the grade was changed all that
water that came down Jerolaman Street came
down to the west gutter of Washington Avenue,
and then arrived at the same point in the culvert
and crossed Washington Avenue, running north.

By the Court:

Q. Some water came down the north side and
some down the south side of Jerolaman Street, T
suppose? A. Yes, sir, both sides.
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Q The north gutter and south gutter? A. Yes,
Sir.

Q Where did those streams respectively go?
A You mean prior to the grading or subsequent?

Q Subsequent. A. They both ran down into
the west gutter of Washington Avenue.

Q And through what apertures did they reach
the culvert? A. Well, the water in the south
gutter of Jerolaman Street ran down to the west
gutter of Washington Avenue, arid then down to
the iron culvert, to the north gutter of Washing-
ton Avenue, and then the water from the north
gutter of Washington Avenue wet it, and they
ﬂ(fwed together down to%he culvert below north-
erly.

Q Then both streams were caught on the west
side? A. On the west side.

Q Of Washington Avenue? A. Of Washington
Avenue.

Q At the dates that were mentioned, 1911 and
1912, what was the degree of the grade at that
point of Washington Avenue going north, say,
from the south side of Jerolaman Street? A.
About 2.7 feet in a hundred. Excuse me a mo-
ment. That is wrong. 1.7 feet in a hundred—I1,
foot 9 inches in a hundred.

By Mr. Murray:

Q Now, referring, Mr. Owen, again to the
Washington Avenue profile map, can you state
what became of the water which flowed southerly
along Washington Avenue to the depression just
south of the point marked “Lane”?

The Court: On what map?

Mr. Murray: On the Washington Avenue
profile map, Exhibit D3. 1 am referring
to the first depressions north of Jerola-
man’s brook.
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A. The water ran in the two gutters of Wash-
ington Avenue to a pipe culvert which ran across
Washington Avenue, and then ran off Washington
Avenue into private property, and ran down to
the railroad, and then ran in a ditch along the
railroad to a ditch near the station, and the rail-
road company laid a pipe taking the water into
the main stream, the main Jerolaman stream, at
the station.

Q. Who constructed the culvert at Washington
Avenue? A. The county did that.

Q. The county did that? A. The county con-
structed both of them.

By the Court:

Q. Near what place is that? A. Near Malone

* Avenue.
Q. And that is how far from Jerolaman Street?

A. Oh, about 900 feet.

By Mr. Murray:

Q. The water which reaches Washington, then,
for a distance of about 2200 feet north of Jerola-
man’s brook reaches Mr. Jerolaman’s brook above
the railroad culvert; is that correct?

Objected to as leading.

Cross examination by Mr. Skinneri ...

Q. Mr. Owen, you say that you have been an
engineer for fifty-five years? A. About that; yes,
Sir.

Q. You must have begun in infancy, did you not?
A. No, I was about fifteen when I began.

Q. It is hard to believe. A. I was too small, al-
most, to carry an instrument.

Q. Are you as familiar with all parts of Essex
County as you are with this particular part? A
I guess so.
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Q And know not only what it is today, but what
it was thirty and forty years ago? A. I guess so.
My memory may have failed me some; I can't tell.

Q And even the knowledge of the old inhabit-
ants as to the course of water is not as good as
yours as to any street in Essex County? A. On the
course of water, because my business—I was build-
ing bridges all over the county—gave me a very in-
timate knowledge of watercourses.

Q And you remember all that you observed? A.
No, sir.

Q. Well, you have refreshed your memory on
these points lately, have you not? A. On the ques-
tion of these—

Q. Yes. A. No, sir.

Q You have been up there all over that ground,
have you not? A. No.

Q You are in Mr. Jerolaman’s employ, are you
not? . A. Mr. Jerolam'an’s employ?

Q. Oh, that was a great mistake. You are in
the employ of the Town of Belleville, are you not?
A. T imagine so.

Q For the purpose of testifying in this suit? A.
I imagine so. ,

Q Now, when the grade of Jerolaman Street
was changed, as you say, the crown of it east of
Washington Avenue was brought up so as to act as
a dam? A. Well, I dont say that it was brought
up; I say that the grade was established so that it
would act as a dam, in case it might wash out.

Q Well, did you not say it was brought up to
act as a dam? A. Oh, yes.

Q. And something was done to the crown by rais-
ing it, was there not? A. Well, this profile will
show that.

Q Well, was it by raising it? A. This red line
shows the grade established; the black line shows
that the grade—the old grade and the grade as es-

40
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tablished were coincident. Instead of cutting the
sidewalk down, as we usually do in those cases,
make the roadway continuous, we ran up to the
sidewalk level (indicating).

Q. That was at Washington* Avenue? A. That
was at Washington Avenue.

Q. You say that the grade was brought up to act
as a dam. Where does the grade of Jerolainan
Street act as a dam on the west side of Jerolaman
Street? A. I didn’t say on the west side, I said
on the east.

Q. Now, you have just been pointing to the west
side. A. Oh, no.

Q. Well, the east side, then.

The Court: The east side of Washington
Avenue?
Mr. Skinner: Yes.

Q. The grade of Jerolaman Street was brought
up there to act as a dam and to obstruct the flow
of water down Jerolaman Street, was it not? A.
Yes, sir.

Q. That whs the purpose of it? A That was the
intention.

Q. What water was there that it was to obstruct?
A. (Indicating.) To obviate any occasional wash
that might happen from a freshet*

Q. It was within your knowledge that at times
of freshet water did come down there, was it not?
A. No, but from the fact in levelling the grade of
Jerolaman Street and bringing so much water down
Jerolaman Street extra precautions were taken to
keep it from running across, that is all; that was
the idea.

Q. Then the purpose of it was to prevent the
water that was being thrown down Jerolaman
Street by your change of grade on Jerolaman
Street west of Washington Avenue—to prevent that
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running down across Washington Avenue and down
the east side? A. Well, it was to prevent something
occurring, not anything that had happened.

Q To prevent it? A. For the future; yes, sir.

Q Now, the water that had come down Jero-
laman Street before that grading, you say, had
gone off somewhere to the north between Linden
and Hornblower Avenues? A. Yes, it ran north.

Q It ran to this watercourse? A. Yes, sir.

Q And was there a well defined path that it
followed? A. Why, I can’t say about that from
memory now. The evidence shows that at one
time there was a pipe there—

Q No, I am speaking of— A. Well, I can’t
remember that now.

Q You cannot remember what path it travelled
or whether there was a watercourse there? A.
No.

Q You do not remember what the course of
these streets was east of Hornblower Avenue and
north of Jerolaman Street? A. There were no
streets there then.

Q. None there then at all? A. No, not to my
knowledge.

Q. Now, you speak of a pipe. Do you recall
anything about a pipe? A. I cant recall that
pipe.

Q But you have heard it mentioned in the
testimony? A. I have heard it mentioned in the
testimony, and it was natural that there should
be a pipe there.

Q Natural to take the water off? A. To take
the water off of the south side of Jerolaman
Street.

Q. Now, when you made this change you an-
ticipated a very large increase in the volume of
Water that would come down Jerolaman Street
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to Washington Avenue, did you not? A. Cer-
tainly.

Q. And you expected the culverts at Washing-
ton Avenue and Jerolaman Street, plus this
raising of the crown of Jerolaman Street, would
be sufficient to divert that water all north? A,
That is right; that was the intention.

Q. Jerolaman Street was old Barrack Lane,
was it not? A. Yes, sir.

Q. And it ran east of Washington Avenue as
well as west of Washington Avenue? A. Not in
a direct line; there was a break there of about
200 feet.

By the Court:
Q. What was the name? A. Barrack Lane.

By Mr. Skinner:

Q. Well, you got that from me just now, did
you not? A. Yes, but I have heard it before.

Q. Well, did it cross Washington Avenue? A.
Not directly, no; there was a jog of about 200
feet there.

Q. Now, the part of it that was west of Wash-
ington Avenue, was that north or south of the
part that was east of Washington Avenue? A
Well, if I remember rightly, there was a jog—
the part east of Washington Avenue was south
of the present line, if I remember rightly.

Q. The part east was south of the present line?
A. Yes, sir; south Of the present line; that is
what [ remember.

Q. That is not just what 1 asked you. I asked
whether the old east portion was north or south
of the old west portion? A. That is what I say:
The two parts are continuous now.

Q. Perhaps I would understand you if you add
to that that the present line of the part west is
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the same as it was; is that right? A. That is
about right, yes.

Q So that you think that the old part of
Barrack Lane on the east of Washington Avenue
used to be south of the present line? A. That
is the way my memory serves me. [ haven’t
'looked at the map in several years. Consequently,
that is one of the things I dont remember exactly.
Washington Street was there before the, County
built Washington Avenue. Washington Street ran
from John, I think, up to Jerolaman Street and
stopped there.

Q Well, within the present lines of Washing-
ton Avenue? A. They just widened the street;
it is a 66-foot street.

Bv the Court:

Q Which branch of Barrack Lane did Wash-
ington Street stop at? A. Stopped at the western
end of it, if I remember right.

Q At the one ,furthest north? A. The one
furthest north. I am a little misty about that
question. My recollection is that it was to the
south. Mr. Jerolaman may know better, but my
memory is that it was south; it was not a continu-
ous street.

By Mr. Skinner:

Q You said that the area of the entrance un-
der Mr. Jerolaman’s building where this water-
course ran was 4 square feet? A. About that, yes.

Q What were its dimensions? A. The length
on the skew was 12 feet; the length on the square
was 5 feet. We took three or four distances, the
depth from the under side of the sill to the bed
«of the brook, and the average of the four was
ten inches.
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Q. Ten inches, then, in depth ? A. The average
of the four.

Q, And when you spoke of the length, did you
not mean the width of it? A. The length, or the
width, of it, yes. You must remember that the
brook runs under the building at a sharp angle,
and the face of the opening, as you see, under
the building would not give yon the capacity of
the channel, because it is on a skew.

Q. The point where it ran under the building,
you mean, there (indicating)? A. Yes.

Q. Then do you mean that the width of that
opening there, indicating the place where the brook
goes into the building, was what (indicating) ? A.
It was 12 feet on the skew and 5 feet oh the square.

Q. That is, 5 feet measured at right angles? A,
Yes.

Q. And 12 feet measured down along that pink
line (indicating)? A. That is right.

Q. Now, if that was ten inches deeper it would
have been twice as large, would it not? A. Yes,
SI.

Q. In other words, it was wide, but shallow? A.
It was wide, but shallow, yes, sir.

Q. And if the depth of the stream was reduced
by the accumulation of rubbish and sand and dirt,
and all that, coming down in floods, it would have
a very marked effect on the size of the opening,
would it not? A. Oh, yes. There wasn’t any there
at that time when I was there.

Q. In other words, a difference of two inches
in depth would make a great difference in the ca-
pacity of the opening? A. Oh, yes, so many square
inches.

Q. How would that measureemnt of 4 square
feet compare with the measurement of a pipe 30
inches in diameter? A. The area of the pipe is

4.9 square feet.
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By the Court:

Q What is that? A. The area of a 30-inch pipe
is 4.9 square feet.

Defendant Rests.

At 1 o’clock P. M, the Court takes a recess of
one hour.

After Recess.

THEODORE JEROLAMAN, plaintiff, recalled
in his own behalf in rebuttal.

Direct examination by Mr. Skinner:

Q. Mr. Jerolaman, after this storm of 1912, or
this flood of 1912, did you see any member of the
Township Committee at or about the scene of the
flood? A. Mr. Frank—

Objected to as incompetent, immaterial
and irrevelant.

The Court: The question is not what he
said, but whether he saw a member of the
Township Committee there. Proceed.

The Witness: Mr. Frank Cadiz.

Q How soon after the flood? A. Well, some
time, I think, in the forenoon.

Q The forenoon of what date? A. The day af-
ter the flood.

Q And following that were there any workmen
there? A. There was.

Q At what point did you see Mr. Cadiz, at what
part?

Mr. Murray: 1 object to that, -if your
Honor please, on the ground that what took
place after the flood cannot have any pos-
sible bearing on the causes of the flood.

b
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The Court: I am not prepared to say that-

Defendant’s counsel object to this ruling
of the Court.

Objection noted as ground of appeal.

Q. At what point was Mr. Cadiz? A. Near that
storm drain, that branch, or Y, put in by the town-
ship.

Q. At that time what was the condition of the
mouth of that drain as to obstruction or stoppage?

Objected to on the grounds above stated,
and on the further ground that it is not
rebuttal.

After argument the question is with-
drawn.

Q, Have you seen Mr. Cadiz in the court room
during the course of this trial? A. I have, two
days.

Q. What was the diameter of the mouth of that
drain, the pipe that you have said the town put
in?

Mr. Murray: 1 object to this on the same
ground, if the Court please, because it is not
proper rebuttal.

The Court: I will allow it.

Defendant’s counsel object to this ruling
of the Court.

Objection noted as ground of appeal.

A. Thirty inches.

Q. And what was the size of the opening of the
watercourse, or bed of the stream, at the point
where it first went under your buildings on the
west side? 1 mean what were the dimensions of
the opening prior to the flood of 19127

Mr. Murray: I object on the same grounds
that I objected before.
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The Court: I will allow it.

Defendant’s counsel object to this ruling
of the Court.

Objection noted as ground of appeal.

A. At the west side, the entrance to my prop-
erty?

Q. Yes. I will show you on this diagram. Re-
ferring to Exhibit D2, you see this point here
where the stream is indicated in blue as it is run-
ning under your building (indicating); do you see
that? A. Yes, sir.

Q Now, at that point what was the size of the
opening just before the flood of 1912? A. It was
2i/2 feet deep all through, so that point—this was
12 feet.

Q. 12 feet which way? A. Lengthways with my
building.

Q. And 212 feet deep? A. 2%, feet deep.

Q And what were the dimensions of that same
drain at the point where it came out from under
your building, on the east end of the building, near
Cortlandt Street?

Objected to on the same ground; objec-
tion overruled.

Defendant’s counsel object to this ruling
of the Court

Objection noted as ground of appeal.

Q Do you see where I mean, right there (in-
dicating) ? A. It gradually grew deeper until it
was Sy2'feet deep and 5" feet wide.

Q At the point where it came out from under
the building were those dimensions? A. Yes.

Q What was the smallest cubic contents of that
drain at any point under your building? A. 5 feet
&rd a little over wide and 2y> deep.
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Cross examination by Mr Murray:

Q. When did you measure this opening, Mr. Jer-
olaman? A. When?

Q. When did you measure the openings that you
have just testified to? A. When I built the drain,
the walls.

Q. And that was how long ago? A. Oh, it must
have been twelve or fifteen years ago.

Q. Fifteen years ago? A. Twelve or fifteen.

Plaintiff Rests.

Mr. Murray: If your Honor please, I would like
at this time to ask for the direction of a verdict in
favor of the defendant on both counts.

The first count, you will recollect, charges the
town with an unlawful diversion of water, by means
of which the volume of the water entering the
stream was increased, which was the cause of the
damage which occurred in November, 1911.

The second count charges the same cause with
reference to the flood of March, 1912, with the addi-
tion that he claims that, due to the negligent con-
struction of the drain at Oortlandt Street, the
stream became blocked at that point,

Just to review briefly the evidence relating to
the first count. There was a great deal of testi-
mony, or considerable testimony, concerning the
situation south of Jerolaman Street. The plaintiff,
however, finally centered his case, as Judge Skin-
ner, as I understood him, stated, on the fact that
the .town had diverted northerly into Washington
Avenue the water which flowed down Jerolaman
Street. In support of that contention he produced
as witnesses.Mrs Kay, Mr. Kingsland and himself,
all of whom testified that at some time—they could
not fix the date within ten or fifteen years the
water flowed across Washington Avenue down Jer-
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olaman Street, that part of Jerolaman Street east
of Washington Avenue, and that at some time, the
date of which they could not fix, the town, by
means of culverts, diverted that stream northerly
into Washington Avenue. The defendant, on the
other hand, by its witnesses, Mr. Owen Mr. Shepard
and Mr. Mellis and Mr. McCoy, testified that
the water which came down Jerolaman Street over-
flowed Washington Avenue at very few intervals —
some of them that it did not overflow at all. I
think it was Mr. Owen who said that during very
heavy freshets it might overflow the crown of
Washington Avenue and go down Jerolaman Street.

The defendant produced the map known as the
Jerolaman Street profile, which map was made at
the time of the change in grade, and it shows pre-
cisely in feet and inches the exact location, the ex-
act contour of Jerolaman Street as it existed in
1889, and prior to 1889. The accuracy of that map
has not been disputed or discredited in the least.
The plaintiff has not attempted to discredit it.
The map is fortified further by the testimony of
Mr. Owen to the effect that the water collected in
the depression of Jerolaman Street at Linden
Avenue flowed northerly midway between Horn-
blower Avenue and Linden Avenue, and from
thence easterly into Essex Street. Mr. Owen, I
might say, worked there, assisted in the laying out
of Jerolaman street, acted as consulting engineer
to Mr. Francisco, and he knows, and has stated as
of his own personal knowledge that the Water so
flowed. Mr. Shepard testified, not that he had ever
actually seen the water flow down at that point,
but testified that the lay of the land was such that
it would flow there. The testimony of neither of
those gentlemen has been contradicted in the least.
There has been no one called by the plaintiff to

10

20

30

40



230 Evidence.

controvert their testimony; their testimony stands
uncontradicted.

Now, let us look at the effect of that testimony,
That testimony simply shows that before the
change of grade of Jerolaman Street in 1888 the
water flowed down Jerolaman Street until it came
to a point midway between Hornblower Avenue
and Linden Avenue, and from thence northerly to
the ravine, and from thence easterly into the brook.

Now, for the purpose of argument, assume that
the defendant after the change of grade in 1888
did cause the water to run down Jerolaman
Street to Washington Avenue, and did divert it
northerly, to Washington Avenue. That did not
increase the flow of the water into the brook in
the least, because the effect of it was to bring it
northerly into the brook by way of Washington
Avenue instead of bringing it northerly into the
brook by way of Linden Avenue. The same water
and in the same quantity got there before and
after the changes made by the town. That testi-
mony, as | say, is undisputed; there is no contro-
version of it. The map shows that at Linden Ave-
nue, or between Linden and Hornblower Avenues,
there was a depression of 3 feet—2.97 feet, to be
strict—in the natural grade of Jerolaman Street.

Now, water which flowed west of Jerolaman
Street would come to this depression, fill up and
run off to the side. It could not run anywhere
else. Water will always seek its lowest level and
follow the line of least resistance, which in this
case was northerly to the ravine, which all the
testimony shows is the natural settling place of
all this water in this entire drainage area. As I
said in my opening, it is the bottom of the funne
at that point.

Now, the gist of the plaintiff’s case in the first
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count is an increase of flow. We claim it is no in-
crease in flow; it is a change of the route.

Now, as to the second count. The same thing
applies to so much of the second count as relates
to the increase of flow, the same arguments and
the same testimony. The additional feature of
the second count—that is, the March, 1912, flood
—is the alleged damming up of the culvert at
Cortlandt Street.

Before I go into that I wish to call your Honor’s
attention to the fact that the testimony is that
the water which reached Washington Avenue for
a point 2200 feet north of Jerolaman’s brook
flowed south along Washington Avenue, so that
it reached Jerolaman’ brook. Part of it reached
it at the culvert at Washington Avenue; part of
it flowed through the culvert north of Jerolaman’s
brook about Malone Avenue through a county cul-
vert, not a town culvert, above, between Wash-
ington Avenue and the railroad, and from thence
alongside of the railroad into a pipe which the
Erie Railroad built; and to conduct that water
along that track into Mr. Jerolaman’s brook,
which is above. That shows the immense quan-
tity of water which came, without fault of the
town or without any action on the part of the
town, into this brook.

Now, as to the flood. The only testimony that
the plaintiff introduced on this point is that he
was. there at this property about midnight of
March 12th or 13th, on whatever night the flood
occurred; that he went into his gate, into his
office and into his yard; that when half-way back
iuto his yard he was caught by a flood of water
doming from the west waist-deep, and with a cur-
rent strong enough, as he expressed it, almost® to
sweep him off his feet; that he turned around,
Went back out of the yard into Cortlandt Street
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and went home’ that the next morning he saw
that there were some stones, some small sticks and
some brush in the mouth of the Cortlandt Street
culvert. Mr. Jerolaman does not say that he saw
any other evidences of a dam in Cortlandt Street.
He does not say that he looked to see whether
there was a dam or not, and surely, on the plain-
tiff’s own testimony, in such an important feature
as that, if there was a dam there the plaintiff
would have seen it. If he was so much interested
as to walk back in the ice-cold water in March,
wade in it up to bis waist, he certainly would
have been interested enough to look at the culvert
and see if there was a dam there.

Now, on the other hand, the proof which the
defendant introduced is this. The four police offi-
cers testified that they were there that night; that
it was about midnight. They testified that they
looked at the culvert, and they saw that it was
running clear. Some of them say there was six
inches to spare between the top of the water and
the top of the culvert; some say there was a foot.
The testimony on that, of course, naturally varies.
The point is that they looked at it, and one of
them had a searchlight, and another looked at it
with him, with the searchlight, and they saw
that distinctly. They looked at it and turned
their searchlight on it. That evidence is not con-
troverted. They say at the same time—and this
is the important point—that at the very same time
that the water was running through clear in the
culvert the water was coming out of Mr. Jerola-
man’s gate in a flood at the back of his yard. The
physical facts show that to be the case, because
Mr. Mutch testified that the coal was washed
from the, back of his yard against the railroad to
the front of his yard—all the coal, if I remember
right, was washed down to the front of his yard
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—and that the dirt was banked up on the east-
erly side, or the Cortlandt Street side, of Mr.
Jerolaman’s yard to the depth of 2y2 or 3 feet.
The policeman further testified that he was up on
the railroad track on the back of Mr. Jerolaman’s
yard, and saw the water pouring down from the
railroad track into Mr. Jerolaman’s yard right in
the back of his coal-bins.

The testimony of the surveyor, Mr. Owen, 10
shows that the hole through which the water
passed under the building is half of the dimen-
sions of the culvert under the railroad. Mr.
Jerolaman denies this, and gives measurements,
which were made, if I remember right, some fif-
teen years ago. That shows it was 2" feet deep.
As Judge Skiner said when Mr. Owen testified,
his objection was that a hole will fill up. If Mr.
Owen’s testimony was not good, what good is Mr.
Jerolaman’s testimony taken from facts fifteen
years ago?

Objected to as summing up before the jury.

Mr, Murray: I have no desire to sum up, ex-
cept to say that the evidence is so overwhelming
in weight as to entitle us to have a direction of a
verdict. [ have got to sum up somewhat to show
the weight of the evidence. However, I will be
through in a moment. 30

.The main point is that these facts show that
the water was blocked at Mr. Jerolaman’s barn,
where the brook passed under it, and not at the
dam.

I ask that a verdict for the defendant be directed
on both counts.

The Court: This, I think, is evidently a case
for the jury. The fact part of the case is de-
pendent on the amount of credit to be given to 40
witnesses who do not agree.

20
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Defendant’s counsel object to this ruling of the
Court.
Objection noted as ground of appeal.

Mr. DeGraw sums up for defendant.
Mr. Skinner sums up for plaintiff.
The Court charges the jury as follows :

Adams, J.:

Gentlemen of the Jury: This case calls for
the application of well settled law to the facts as
you shall find them to have been. 1 do not under-
stand that counsel differ as to the rules of law.
I will read a convenient statement : “No responsi-
bility attaches for damage done by the diversion
of surface water where the diversion is merely in-
cidental to and occasioned by the making or alter-
ation of street grades; but where a municipality
puts in execution a scheme of improvement bv
which surface water collected from a large area
is prevented from following the course of the
streets, and is carried by artificial means from
where it would be otherwise discharged and made
to flow onto the land of one person, in ease of
the land of others, then an actionable wrong is
committed.” The distinction is, as you see, be-
tween the changes of the direction of flowing waters
that are necessarily involved in the ordinary
course of street improvements and the accumulat-
ing and diverting of waters by artificial means for
the purpose of changing the direction and deposit-
ing or discharging them upon lands 'which they
would not otherwise have reached. This is the
case of an individual, but it is a convenient and
pithy statement of the point. The Court says that
a landowner has no right, for example, to build
a house on his land and collect the rainfall in a
gutter on it and discharge it by spout on his
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neighbors land. At the same time, he might cul-
tivate his own land; he might plowit up and sow
it, and in that way, if the land sloped toward his
neighbor, the direction of the water that fell
from the heavens might be affected, and the result
might be that the neighbor would get rather more
of it in that process than he otherwise would. For
that no action would lie.

Taking that as a very general statement of the
law, the Court and jury have before them occur-
rences on two different dates: on November 11,
1911, and March 12 and 13, 1912. The occurrence
of March 12th and 13th, T suppose, is the same
storm, both sides of midnight. On each of those
two occasions there was a storm, an unusually
heavy waterfall. The first one, the earlier date, is
complained of in that portion of the complaint,
which is the plaintiff’s statement of his cause of
action, which is called the first count. In that
count he complains merely of the water being
thrown on him by diversion in this way. The sec-
ond count is somewhat different. That relates to
the later date, and it contains another element,
which requires some consideration, and it has a
double aspect. It says, in the first place, that, on
March 12th and 13th the stream was so much in*
creased in volume and force by reason of the arti-
ficial drainage system, and so much impeded in its
flow by certain bars which the town had built in
a covered concrete (Irain and storm sewer that the
water was dammed up. In the first place, the
water came down in abundance, due to the acts
of the town, and in the second place it was re-
tained by a dam, or by an obstruction, a clogging,
of an outlet provided by the town; so that one
part of that count is a complaint for the water’s
coming and the other is a complaint for its not
going as freely as it otherwise would.



29

30

40

236 Charge of the Court.

I am not going into the facts of this case, because
I want to give you the case as soon as I can. Tak-
ing the first date, the date of November 11, 1911,
the question as to this earlier flood is this: whether
some part of this injury to the plaintiff was occa-
sioned by water which the Town of Belleville arti-
ficially diverted to the land of the plaintiff, and
which but for such artificial diversion would not
have reached the plaintiff’s land. The evidence is
that there was a watercourse coming from a spring,
so that all the water that reached the plaintiff’s
land was not water that was diverted; part of it
was there by nature. But the question is whether
some part of the injury to the plaintiff was occa-
sioned by water which was thus artificially di-
verted. If you say yes to that question, that con-
clusion points just to that extent to an injury for
which the plaintiff may recover. If you say no
that is, if you say that on that date, November 11,
1911, there was no such superabundance of water
occasioned by artificial diversion—then as to that
whole occurrence on November 11, 1911, the plain-
tiff has not made out his case.

Now, as to the transaction of March 12th and
13th. There you ask yourselves the same question,
because, as I said before, this matter has a double
aspect, and the question as to March 12th and 13th
is whether some part of the injury to the plaintiff
was occasioned by water which was artificially di-
verted to the plaintiff’s land and which but for
such diversion would not have reached the plain-
tiff’s land. If you answer this question yes, then
just to that extent the plaintiff may claim for any
injury thus received, independent of the clogging
question. And, passing on to the clogging ques-
tion, if you say yes to the general question, you
will further inquire whether the plaintiff was in-
jured by the clogging up of such exit through the
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inadequacy of the outlet provided. In that view
of the case, the town was to blame for throwing
water on this land, and just so far as any effort to
remedy this difficulty reduced the evil, just to that
extent the liability of the town was reduced, but
the town would be still liable for the damage which
was not remedied.

Suppose you answer this general question no,
and say, “No, there was not any superfluity of
water thrown on this land on these dates in March
by an artificial diversion.” Why, then, the plain-
tiff has not made out his case as to that date on
this question of diversion, but you have another
question to consider, entirely independent of the
question of diversion, and that is the adequacy of
the outlet, supposing there was no diversion. On
that subject I understand the law to be this : When
a public sewer becomes clogged (and the same is
true of a drain of surface water), and private
property thereby becomes flooded, it is the duty of
the municipality, when notified of the situation, to
take the necessary steps to remove the clog with
reasonable promptness, and for the breach of such
a duty an action will lie. Therefore it was the
duty of the town when notified of this situation,
it having already undertaken to provide an outlet,
to take the necessary steps to remove the clog with
reasonable promptness. Had the town such notice
and knowledge of the situation that it knew or
ought to have known that the outlet which it pro-
vided was or might be inadequate? If so, the town
is liable for the clogging. If not, the town is not
liable for the clogging.

On whatever sums you find due to the plaintiff,
if you do find them due, you will add interest.

I have been requested to charge certain propo-
sitions on behalf of the plaintiff, as follows :

“First. If the jury is satisfied that the town,

Id
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by artificial means diverted water that was not
going to plaintiff’s land so as to precipitate it
upon plaintiff’s land, to his damage, it will not
excuse the town that the water, years before,
by another route, had reached the watercourse
that ran through plaintiff’s land.” 1 understand
that to mean that the mete fact that at one time
the water, bv another route, had formerly come
upon the plaintiffs land will not be a material
inquiry where we are considering a case Where
water was diverted which was not going to the
plaintiff’s land, which is the supposition con-
tained in the request. [ charge that.

So, again: “Second. If the jury find that,
at the time complained of, water which, in its
natural course, according to the grade of streets
and levels of adjacent property, would not have
reached plaintiff’s land, was artificially collected
and diverted by the town to plaintiff’s land, to
his damage, it will not excuse the town that the
water, years before,- by another route, had reached
the watercourse that ran through plaintiff’s land.”
In other words, if on the 11th of November, 1911,
and the 12th and 13th of March, 1912, water
which would not have come to plaintiff’s land in
any way was thrown upon it, the fact that at
gome prior time it had come upon the plaintiff's
land by some other course is past history which
does not concern the Court and jury. I charge
that. ]

By the defendant I am requested to charge
certain propositions. This is the first one:

“The plaintiff is not compelled to submit to
the destruction or injury of his property by the
intentional diversion of surface water from streets,
but he is compelled to bear the consequences nab
urally flowing from the reasonable grading and
improvement of streets.” As to that I say that
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I have no objection to the request, with certain
modifications. I leave out the word “intentional,”
and will add certain other words, so that it would
read: “The plaintiff is not compelled to sub-
mit to the destruction or injury of his property
by the diversion of surface water from streets,
but he is compelled to bear the consequences
naturally flowing from the reasonable grading
and improvement of streets.” If the effect pro-
duced was in fact to divert artificially to the land
of the plaintiff water which would not have other-
wise reached it, such diversion not being merely
incidental to the opening or repairing or altera-
tion of streets, the plaintiff has a cause of action.
The intent is immaterial; the fact is all import-
ant. '

I charge the second request substantially as
requested, interlining the words “or may increase”
and the word “solely.” I will read it as modi-
fied: “The grading, guttering and surfacing of
streets as a necessary incident increases, or may
increase, both the quantity and velocity of sur-
face water sent to the point of discharge, and if
you find that the injury complained of on No-
vember 11, 1911, was due solely to such inci-
dental increase either in quantity or velocity of
surface water ,you should find in favor of the de-
fendant on the first count.”

The third request I charge: “A municipality
is not liable for damage done by the diversion of
surface water where the diversion is merely in-
cidental to and occasioned by the making or al-
teration of street grades,”

The fourth request I charge, interlining the
word “solely.” It is as follows: “If you find
that the injury complained of on November 11,
1911, was due to the diversion of surface water
and that such diversion was solely incidental
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to or occasioned by the proper making, alteration,
improving or grading of streets, you should find
in favor of the defendant on the first count.”
The fifth request I charge, inserting the words
“at the times of the acts complained of,” so that
it will read: “If you find the fact to be, as the
defendant claims, that the water on Jerolaman
Street at the times of the acts complained of
naturally flowed into the brook by way of what is
now Linden Avenue instead of by way of Wash-
ington Avenue, you must find for the defendant.”
The sixth request, the seventh request and the
eighth request I deny except as I have charged.
I charge the ninth request: “The burden of
proving the cause of both of the overflows com-
plained of is upon the plaintiff and not upon the
defendant; he, the plaintiff, must establish the
cause by a preponderance of the evidence”—by
what the jury may deem to be the preponderance
of the evidence; that is, the greater weight of
good, reliable, satisfactory proof.
With these remarks, gentlemen, I leave the

case with you.
The Jury Retires.

Mr. Skinner: I respectfully ask that my objec-
tion be noted to that portion of your Honor’s
charge that dealt with the rule of law on the
town’s duty to remove a clog in the sewer after
notice; my objection being that, while I thought,
as I caught your Honor’s words there, they were
such as would give the jury the impression that
unless the town had some notice of the clog in
the sense of actual stoppage of the sewer, it
would not be liable, our contention was that it
was liable if it had put in anything that would
clog, even though it did not at the time; that
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they were chargeable with its obvious, ordinarily
foreseeable consequences.

Objection noted as ground of appeal.

Mr. Skinner: Then I ask that my objection be
noted to your Honor’s language in which you
charged according to the second request of the
defendant with some modifications. I especially
note this objection: That it would seem to con-
fine the plaintiff’s recovery to the jury’s ascer-
tainment that the injury was due solely to the
increase in the quantity and velocity of the water,
whereas our contention is that, even though that
was only a contributing element, the plaintiff
might recover for so much as it contributed.
His recovery does not rest upon their ascertain-
ment that his injury was due solely to that in:
crease; there may have been more than one ele-
ment entering into the damage, and the jury
might have the duty to determine how much this
element entered. This would confine them, I
thought, to an ascertainment that it was the only
element.

Objection noted as ground of appeal.

Mr. Skinner: Then the same objection to
your Honor’s language in charging as requested
in the, fourth request, with modifications, and
noting especially the objection that it seemed to
me to make the plaintiff’s recovery rest upon
finding that the damage was solely caused by this
diversion of surface water.

Objection noted as ground of appeal.

Mr. Skinner: I note my objection, if your Hon-
nr please, to the charge according to the fifth re-
quest—(I can only designate them by the num-
bering of the request here)—my objection being
that it semes to me to be based upon a set of
supposed facts for which there is no foundation
in the case-no testimony whatever. There is
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nothing to show that at the time of the acts
complained of the water naturally flowed into the
brook by way of what is Linden Avenue. The
defendant’s claim is not that; it is that at the
time of some of the acts complained of, namely,
the increase of the flow of water in Jerolaman
Street, covering a period of several years, and
the diversion at Washington Avenue. There is
nothing in the case to justify, it seemed to me, the
suggestion that the water at any time is claimed
to have flowed into the brook by way of Linden
Avenue—I should not say at any time, but is
claimed to have flowed that way at the time of
the placing of the bars.

Objection noted as ground of appeal.

Mr. Murray : If your Honor please, I would
like to note upon the record an objection to the
charge of the Court as contained in the first re-
quest of the plaintiff as charged; that is, that
portion which states: “If the jury is satisfied
that the town, by artificial means, diverted water
that was not going to plaintiff’s land so as to
precipitate it upon plaintiff’s land, to his damage,
it will not excuse the town that the water, years
before, by another route, had reached the water-
course that ran through plaintiff’s land.”

Objection noted as ground of appeal.

Mr. Murray: [ will note my objection to the
first and the second of the plaintiff’s requests to
charge.

Objection noted as ground of appeal.

Mr. Murray: Also to the entire charge, on the
ground that it does not make clear to the jury that
the plaintiff, in order to establish a cause of action
on the first count, must show that more water actu-
ally reached the brook above the plaintiff’s land
than would have reached the brook at that point
had the land remained in its original condition.

Objection noted as ground of appeal.
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Defendant’s Requests and Objections.

Defendant’s counsel request the Court to charge
the jury as follows:

(1) The plaintiff is not compelled to submit to
the destruction or injury of his property by the
intentional diversion of surface water from streets,
but he is compelled to bear the consequences natur-
ally flowing from the reasonable grading and im-
provement of streets.

Charged as modified.

Defendant’s counsel object to the refusal of the
Court to charge specifically as requested.

Objection noted as ground of appeal.

(2) The grading, guttering and surfacing of
streets as a necessary incident increases both the
quantity and velocity of surface water sent to the
point of discharge, and if you find that the injury
complained of on November 11, 1911, was due to
such incidental increase either in quantity or ve-
locity of surface water, you should find in favor
of the defendant on the first count.

Charged as modified.

Defendant’s counsel object to the refusal of the
Court to charge specifically as requested. *

Objection noted as ground of appeal.

(3) A municipality is not liable for damage done
by the diversion of surface water where the diver-
sion is merely incidental to and occasioned by the
making or alteration of street grades.

Charged.

(4) If you find that the injury complained of on
November 11, 1911, was due to the diversion of
surface water and that such diversion was inci-
dental to or occasioned by the proper making, al-
teration, improving or grading of streets, you
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should find in favor of the defendant on the first
count.

Charged as modified.

Defendant’s counsel object to the refusal of the
Court to charge Specifically as requested.

Objection noted as ground of appeal.

(5) If you find the fact to be as the defendant
claims that the water on Jerolaman Street natur-
ally flowed into the brook by way of what is now
Linden Avenue instead of by way of Washington
Avenue, you must find for the defendant.

Charged as modified.

Defendant's counsel object to the refusal of the
Court to charge specifically as requested.

Objection noted as ground of appeal.

(6) In order to recover damages under the first
count, you must find that the defendant not only
diverted the flow of water, but also that such di-
version resulted in materially increasing the vol-
ume of water; consequently, if you find that the
water which the plaintiff claims was diverted from
Jerolaman Street into Washington Avenue and
thence into the brook would have reached the brook
by way of what is now Linden Avenue, if the grade
of Jerolaman Street had not been changed, you
must find for the defendant on the first count.

Denied except as charged.

Defendant’s counsel object to the refusal of the
Court to charge specifically as requested.

Objection noted as ground of appeal.

(7) If you find for the defendant on the first
count, you must also find for the defendant on the
second count, unless the plaintiff has established
to your satisfaction by a preponderance of the evi-
dence that the overflow on March, 1912, was caused
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by the negligent construction of the entrance to the
Cortlandt Street culvert.

Denied except as charged.

Defendant’s counsel object to the refusal of the
Court to charge specifically as requested.

Objection noted as ground of appeal.

(8) If you find for the defendant on the first
count and find that the overflow on March, 1912,
occurred because the plaintiff', when he erected his
buildingis over the stream, failed to allow sufficient
space to permit the water naturally increased by
heavy rainfall to pass thereunder, you must find
for the defendant on the second count.

Denied except as charged.

Defendant’s counsel object to the refusal of the
Court to charge specifically as requested.

Objection noted as ground of appeal.

(9) The burden of proving the cause of both of
the overflows complained of is upon the plaintiff
and not upon the defendant; he, the plaintiff, must
establish the cause by a preponderance of the evi-
dence.

Charged.
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Notice of Appeal.

(Filed October 26, 1915.)
ESSEX COUNTY CIRCUIT COURT.

On Appeal to

COURT OF ERRORS AND APPEALS.

Theodore Jerolaman,

Plaintiff-Appellee

The Town of Belleville, in the
County of Essex,
Defendant-Appellant.

To Messrs. Pitney, Hardin & Skinner, attorneys
of plaintiff-appellee.

Take notice, that the defendant appeals from the
whole of the judgment entered in this cause on
the following grounds:

1. The Court charged the jury:

If the jury is satisfied that the town by artificial
means diverted water that was not going to plain-
tiff’s land so as to precipitate it upon plaintift’s
land, to his damage, it will not excuse the town
that the water years before, by another route, had
reached the watercourse that ran through plain-
tiff’s land. I understand that to mean that the
mere fact that at one time the water, by another
route, had formerly come upon the plaintift’s land
will not be a material inquiry where we are con-
sidering a case where water was diverted which was
not going to the plaintiff’s land, which fs the suppo-
sition contained in the request.



Notice of Appeal. 247

2. The Court charged the jury:

If the jury find that, at the time complained of,
water which, in its natural course, according to
the grade of streets and levels of adjacent property,
would not have reached plaintiff’s land, was arti-
ficially collected and diverted by the town to the
plaintiff’s land, to his damage, it will not excuse
the town that the water years before, by another
route, had reached the watercourse that ran through
plaintiff’s land. In other words, if on the 1Ith
of November, 1911, and the 12th and 13th of March,
1912, water which would not have come to the
plaintiff’s land in any way was thrown upon it,
the fact that at some prior time it had come upon
the plaintiff’s land by some other course is past
history which does not concern the Court and jury.

3. The Court charged the jury:

“Gentlemen of the Jury: This case calls for the
application of well settled law7to the facts as you
shall find them to have been. I do not understand
that counsel differ as to the rules of law7 I will
read a convenient statement : No responsibility at-
taches for damage done bv the diversion of a sur-
face water where the diversion is merely inciden-
tal to and occasioned by the making or altera-
tion of street grades; but where a municipality puts
in execution a scheme of improvement by which
surface water collected from a large area is pre-
vented from following the course of the streets, and
is carried by artificial means from where it would
be otherwise discharged and made to flow onto
the land of one person, in ease of the land of others,
then an actionable wrong is committed.”” The dis-
tinction is, as you see, between the changes of the
direction of flowing waters that are necessarily in-
volved in the ordinary course of street improve-
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ments and the accumulating and diverting of
waters by artificial means for the purpose of chang-
ing the direction and depositing or discharging
them upon lands which they would not otherwise
have reached. This is the case of an individual, but
it is a convenient and pithy statement of the point.
The Court says that a landowner has no right, for
example, to build a house on his land and collect
the rainfall in a gutter on it and discharge it by
spout on his neighbor’s land. At tfye same time, he
might cultivate his own land; he might plow it up
and sow it, and in that way, if the land sloped
toward his neighbor, the direction of the water that
fell from the heavens might be affected, and the re-
sult might be that the neighbor would get rather
more of it in that process than he otherwise would.
For that no action would lie.

Taking that as a very general statement of the
law, the Court and jury have before them occur-
rences on two different dates on November 11,
1911, and March 12 and 13, 1912. The occur-
rence of March 12th and 13th, I suppose, is the
same storm, both sides of midnight. On each of
those two occasions there was a storm, an un-
usually heavy water fall. The first one, the ear-
lier date, is complained of in that portion of the
complaint, which is the plaintiff’s* statement of
his cause of action, which is called the first count.
In that count he complains merely of the water
being thrown on him by diversion in this way.
The second count is somewhat different. That re
lates to the later date, and it contains another ele-
ment, which requires some consideration, and it
has a double aspect. It says, in the first place,
that on March 12th and 13th the stream was so
much increased in volume and force by reason o
the artificial drainage system, and so much im

* peded in its flow by certain bars which the town



Notice of Appeal. 249

had built in a covered concrete drain and storm
sewer that the water was dammed up. In the
first place, the water came down in abundance,
due to the acts of the town, and in the second
place it was retained by a dam, or by an obstruc-
tion, a clogging, of an outlet provided by the
town; so that one part of that count is a com-
plaint for the waters coming and the other is a
complaint for its not going as freely as it others
wise would.

I am not going into the facts of this case, be-
cause I want to give you the case as soon as I
can. Taking the first date, the date of November
11, 1911, the question as to this earlier flood is
this: whether some part of this injury to the
plaintiff was occasioned by water which the Town
of Belleville artificially diverted to the land of
the plaintiff, and which but for such artificial
diversion would not have reached the plaintiff’s
land. The evidence is .that there was a water-
course coming from a spring, so that all the water
that reached the plaintiffs land was not water
that was diverted; part of it was there by na-
ture. But the question is whether some part of
the injury to the plaintiff was occasioned by water
which was thus artificially diverted. If you say
yes to that question, that conclusion points just
to that extent to an injury for which the plain-
tiff may recover. If you say no—that is, if you
say that on that date, November 11, 1911, there
was no such superabundance of water occasioned
hy artificial diversion—then as to that whole oc-
currence on November 11, 1911, the plaintiff has
aot made out his case.

Now, as to the transaction of March 12th and
13th. There you ask yourselves the same question,
because, as I said before, this matter has a double
aspect, and the question as to March 12th and
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13th is whether some part of the injury to the
plaintiff was occasioned by water which was arti-
ficially diverted to the plaintiff’s land and which
hut for such diversion would not have reached the
plaintiff’s land. If you answer this question yes,
then just to that extent the plaintiff may claim
for any injury thus received, independent of the
clogging question. And, passing on the clogging
question, if you say yes to the general question,
you will further inquire whether the plaintiff was
injured by the clogging up of such exit through
the inadequacy of the outlet provided. In that
view of the ease, the town was to blame for throw-
ing water on this land, and just so far as any
effort to remedy this difficulty reduced the evil,
just to that extent the liability of the town was
reduced, but the town would be still liable for the
damage which was not remedied.

Suppose you answer this general question no,
and say, “No, there was not any superfluity of
water thrown on this land on these dates in March
by an artificial diversion.” Why, then, the plain-
tiff has not made out his case as to that date on
this question of diversion, but you have another
question to consider, entirely independent of the
question of diversion, and that is the adequacy
of the outlet, supposing there was no diversion.
On that subject I understand the law to be this:
“When a public sewer becomes clogged (and the
same is true of a drain of surface water), and
private property thereby becomes flooded, it 1®
the duty of the municipality, when notified of the
situation, to take the necessary steps to remove-
the clog with reasonable promptness, and for tlie
breach of such a duty an action will lie. There-
fore, it was the duty of the town when notified of
this situation, it having already undertaken to
provide an outlet, to take the necessary steps to
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remove the clog with reasonable promptness. Had
the town such notice and knowledge of the situa-
tion that it knew or ought to have known that the
outlet which it provided was or might be inade-
quate? If so, the town is liable for the clogging.
If not, the town is not liable for the clogging.”

4. The Court refused to charge the jury as re-
quested by defendant, as follows:

“The plaintiff is not compelled to submit to the
destruction or injury of his property by the in-
tentional diversion of surface water from streets,
but he is compelled to bear the consequence natural-
ly flowing from the reasonable grading and im-
provement of the streets.”

5. The Court refused to charge the jury as re-
quested by defendant, as follows:

“The grading, guttering and surfacing of streets
as a necessary incident increases both the quantity
and velocity of surface water sent to the point of
discharge, and if you find that the injury com-
plained of on November 11, 1911, was due to such
incidental increase either in quantity or velocity
of surface water, you should find in favor of the
defendant on the first count.”

6. The Court refused to charge the jury as re-
quested by defendant, as follows:

“A municipality is not liable for damage done by
the diversion of surface water where the diversion
is merely incidental to and occasioned by the mak-
ing or alteration of street grades.”

7. The Court refused to charge the jury as re-
quested by defendant, as follows:

“If you find that the injury complained of on
November 11, 1911, was due to the diversion of sur-
face water and'that such diversion was incidental
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to or occasioned by the proper making, alteration,
improving or grading of streets, you should find in
favor of the defendant on the first count.”

8 The Court refused to charge the jury as re-
quested by defendant, as follows:

“If you find the fact to be as the defendant claims
that the whter on Jerolaman Street naturally
flowed into the brook by way of what is now Linden
Avenue instead of by way of Washington AVenue,
you must find for the defendant.”

9. The Court refused to charge the jury as re-
quested by defendant, as follows:

“In order to recover damages under the first
count, you must find that the defendant not only
diverted the flow of water, but also that such
diversion resulted in materially increasing the vol-
ume of water; consequently, if you find that the
water which the plaintiff claims as diverted from
Jerolaman Street into Washington Avenue and
thence into the brook would have reached the brook
by way of what is now Linden Avenue, if the grade
of Jerolaman Street had not been changed, you
must find for the defendant on the first count.”

10. The Court refused to charge the jury as re-
quested by defendant, as follows:

“If you find for the defendant on the first count,
you must also find for the defendant on the second
count, unless the plaintiff has established to your
satisfaction by a preponderance of the evidence,
that the overflow on March, 1912, was caused by the
negligent construction of the entrance to the Cort
landt Street culvert.”

11. The Court refused to charge the jury as re-
quested by defendant, as follows:
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“If you find for the defendant on the first count
and find that the overflow on March, 1912, occurred
because the plaintiff, when he erected hits buildings
over the stream, failed to allow sufficient space to
permit the water naturally increased by heavy rain-
fall to pass thereunder, you must find for the de-
fendant on the second count.”

12. The Court refused to charge the jury as re-
quested by defendant, as follows:

“The burden of proving the cause of both of the
overflows complained of is upon the plaintiff and
not upon the defendant-; he, the plaintiff, must es-
tablish the cause by preponderance of the evi-
dence.”

13. The Court refused to grant the motion of the
defendant for non-suit.

14. The Court refused to grant the motion of the
defendant for the direction of a verdict.

15. The Court admitted evidence, over the objec-
tion of defendant’s counsel, to show the provisions
that had been made to take care of water since the
cause of action arose.

16. The Court allowed the following question,
over the objection of defendant’s counsel, viz.:
“Was not that on Jerolaman Street?”

17. The Court allowed the following question,
over the objection of defendant’s counsel, viz.: “So
that the sewer that you are telling about now takes
all the water that used to come down Jerolaman
Street to Washington Avenue?”

GIFFORD & MILLER,
Attorneys for Defendant-Appellant.
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Summons.

(Filed May 26, 1913.)

The State of New Jersey, to The Town of Belle-
ville, in the County of Essex:

You are summoned to answer the an-

iSeal .] nexed complaint of Theodore Jero-

laman, in an action at law in the

Essex County Circuit Court. And take notice

that unless you file your answer to said complaint

with the Clerk of the Essex County Circuit

Court at Newark within twenty days after serv-

ice upon you of this writ, and the annexed

complaint, the plaintiff may proceed in the suit
and judgment may be entered against you.

Witness, Frederic Adams, Esq., Judge of the

Essex County Circuit Court, at Newark, this

21st day of May, 1913.
Joseph McDonough,
Clerk.

Pitney, Hardin & Skinner,
Attorneys.
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Complaint.
(Filed May 26, 1913.)
ESSEX COUNTY CIRCUIT COURT.

Theodore Jerolaman

Plaintifft.

V.
Action at Law.

The Town of Belleville ln the
County of Essex,
Defendant.

The plaintiff, Theodore Jerolaman, of Cortlandt
Street, in the Town of Belleville, County of Essex
and State of New Jersey, says:

1. The Town of Belleville in the County of Es-

sex 1s and has been since November 16, 1910, a
municipal corporation of the State of New Jersey,
under the provisions of Chapter 113 of the Laws
of 1895 of New Jersey, prior to which time the
Township of Belleville in the County of Essex
was a municipal corporation of the State of New
Jersey.

2. Before and at the times hereinafter stated,
and ever since to the present time, plaintiff
owned and occupied, and has owned and occu-
pied premises with the appurtenances at the
northwest corner of Cortlandt Street and Jero-
laman Street in Belleville, New Jersey, and erect-
ed and maintained, and has maintained thercon
for many years a store, dwelling, lumber sheds
with lumber piled thereon, coal pockets filled with
coal, stables and wagon scales, conducting on

said premises a lumber, coal and hardware busi-
ness.
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3. Across said premises flows, and has always
flowed since plaintiff’s possession,, a small open
stream which drains the surface water of some
of the territory lying to the west of plaintiff’s
premises and which runs for part of the way un-
der the said sheds and buildings.

4. Prior to the times hereinafter stated the
Township of Belleville in the County of Essex
and the Town of Belleville in the County of Es-
sex artificially directed and diverted the surface
water drainage of a large area of territory lying
to the west, southwest and northwest of plain-
tiff’s premises, out of its natural and accustomed
channels and changed the natural flow thereof
both in direction and volume by means of a sys-
tem of culverts, sluices, catch basins, chutes and
gutters, so that surface water drainage which nat-
urally would flow in certain directions was en-
tirely changed and was not permitted to flow a»
it used to flow.

5. By the combination of said system of cul-
verts and drains, and by the special alteration
of the surface of the ground and the placing of
masonry and iron and other structures at certain
points in streets and elsewhere, a large volume
of water which otherwise would not have reached
said brook flowing through plaintiff’s premises
was artificially conducted north into said brook
above and to the west of plaintiff’s premises.

6. By reason of the artificial drainage system
described a great increase in surface and flood
water was poured into this stream, and on or
about November II, 1911, so much increased the
said stream in volume and force as to overfloiv
its banks, carry a great quantity of sand ax
gravel into the said yard and deposit the sa
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there, and to cut and carry away soil, wet, de-
stroy and render valueless much land, lumber,
coal and buildings of the plaintiff.

SECOND COUNT.

Plaintiff repeats Paragraphs 1, 2 and 3 of the
first count.

4. About the first of the year nineteen hundred
and twelve the Town of Belleville in the County
of Essex built a covered concrete drain and
storm water sewer extending a branch of it in
the bed of the stream above mentioned, to receive
the waters of the same, and negligently placed
across the mouth of the drain where it opened in
the stream, bars of iron and other solid sub-
stance obstructing the free passage of water and
whatever might be carried thereon.

5. On or about March 12th and 13th, 1912, the
said bars caught and retained debris and material
carried by said stream so as to dam the stream
and cast the water thereof in great volume back
upon the premises of the plaintiff, and by reason
of the obstruction and flow of water plaintift’s
lumber, shingles, coal, cement, scales, buildings,
yard and driveway were greatly damaged and
much material destroyed and rendered valueless.

Plaintiff demands on the first count one thou-
sand dollars ($1,000) damages and on the second
count six thousand dollars ($6,000 damages.

PITNEY, HARDIN & SKINNER,
Attorneys of Plaintiff.
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Stipulation.
(Filed June 11, 1913.)
ESSEX COUNTY CIRCUIT COURT.

Theodore Jerolaman

Plaintiff,

V.
Action at Law.

The Town of Belleville In the
County of Essex,
Defendant.

Whereas, the time limited for the filing of the
answer of the defendant expires on June eleventh,
nineteen hundred and thirteen, and

Whereas, it is the desire of both parties that
the time for filing such answer should be ex-
tended to Wednesday, June eighteenth, nineteen
hundred and thirteen.

It is hereby stipulated and agreed that the
defendant have until June eighteenth, nineteen
hundred and thirteen in which to file its an-
swer to the complaint in the above entitled cause
filed.

PITNEY, HARDIN & SKINNER,
Attorneys of Plaintiff.

JOHN DeGRAW,
Attorney of Defendant.
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Answer.
(Filed June 18, 1913.)
ESSEX COUNTY CIRCUIT COURT.

Theodore Jerolaman, 1

Plaintiff, I

V.
gAction at Law.

The Town of Belleville 1N the(
County of Essex, 1
Defendant. 1

The defendant, The Town of Belleville in the
County of Essex, in answer to the complaint filed
in the above entitled cause, says:

1. That it admits the truth of the allegations
contained in Paragraph I of the first count.

2. That it admits that portion of Paragraph
II reading as follows: “Before and at the times
hereinafter stated and ever since to the present
time, plaintiff owned and occupied and has
owned and occupied premises with the appurte-
nances at the northwest corner of Oortlandt and
Jordanian Streets, Belleville, New Jersey, and
erected and maintained and has maintained there-
on for many years a store, dwelling, lumber
yards,” but the defendant denies the other allega-
tions in said paragraph contained; that is to say:
That portion thereof reading as follows: “with
lumber piled therein, coal pockets filled with
coal, stables and wagon scales, conducting on

Raid premises a lumber, *coal and hardware busi-
ness.”

40
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3. That it admits the truth of the allegations
contained in Paragraph III of the first count.

4. That it denies the truth of the allegations
contained in Paragraph IV of the first count.

5. That it denies the truth of the allegations
contained in Paragraph V of the first count.

6. That it denies that on or about the eleventh
day of November, nineteen hundred and eleven
or at any other time the said stream overflowed
its banks, and says that if there was such an over-
flow it was not caused or contributed to in any
degree whatever by acts of the defendant, its
agents or servants; and that it further denies that
any sand or gravel was carried thereby into said
yard and deposited therein and that it cut and
carried away any soil and wet, destroyed and
rendered valueless any land, lumber, coal, or
buildings on the premises.

First defense to first count.

Defendant, in further answer to all of Para-
graphs No. 4, No. 5 and No. 6 of the first count
and in defense thereto, says:

1. That if the defendant installed or construct-

ed culverts, sluices, catch basins, chutes and gut-
ters, it installed them pursuant to authority vest-
ed in the defendant as a municipal corporation
by the Legislature of the State of New lJersey,
and were necessary for the protection and preser-
vation of the health and well being of persons and
property within its boundaries, and that they
were installed and constructed with the greatest
of care and in accordance with approved engi-

neoring standards.

Second defense to first count.
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That if there was an overflowing of the stream
mentioned in Paragraph 6 of the first count of
the complaint caused by an increase in the
volume of the water therein such increase in the
volume of water was caused and brought about
by the conjunction of the following facts and
circumstances over which the defendant had not
control.

1. By an unprecedented rainfall immediately pre-
ceding such overflowing.

2. By changes by private parties extending over
a period of fifteen years in the natural contour of
thé¢ land to the west, southwest, northwest and
north of the plaintiff’s premises, which changes
served to increase the volume of water flowing into
the said stream.

3. By surface water accumulating for a great
distance in and upon Washington Avenue, which is
a County highway in the exclusive control of the
authorities of the County of Essex, and flowing in
and along the same from the north and south to
and discharging into the said stream above and
to the west of the plaintiff’s premises, such accumu-
lation of water was artificial and caused by changes
made by the County authorities of the said County
in the grade and surface of said avenue.

Third defense to first count.

If the said stream overflowed its banks, such
overflowing was caused by the erection of the plain-
tiff’s buildings over the stream, which is a natural
Water course, so close to the surface thereof that
in event of a moderate usual and natural rise in
the stream, the free flow thereof was and is ob-
structed, thereby causing the bed of the stream to
be filled up by the settling of earth held in sus-
pension in the water and causing the water to dam
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and back up and overflow the banks of the stream
and flood the premises of the plaintiff.

Answer and defense to second count.

The defendant interposes to Paragraphs 1, 2 and
3 of the second count the same answer interposed
to the corresponding paragraphs of the first counts

The defendant in answer to Paragraph 1Y of the
second count, says:

1.  That the defendant on or about the time in

said paragraph mentioned, caused to be built and
constructed a covered concrete drain and storm
water sewer, extending from the west side of Cort-
landt Street easterly to the Passaic ftiver, but de-
fendant further says that the same was constructed
by it merely as agent and on behalf of the County
of Essex which has exclusive jurisdiction of the
said stream, it being a natural and open watef
course, and that the said concrete drain or storm
water sewer was so built and constructed so as not
to interfere in any degree whatsoever with the free
flow of the said stream, and that the said con-
crete drain or storm water sewer is and always has
been maintained by the said The County of Essex,
and that the defendant has never had any control
or jurisdiction over the same, and it denies that it
is liable for any damage which may have been
caused to the plaintiff thereby, or by defects in the
construction thereof.

Defendant further says that by reason of the
large size of the entrance to the said concrete drain
or storm water sewer and by reason of the swift-
ness of the flow of the stream above mentioned, the
same was a menace to the safety of the children
and others who might by accident fall into the
same, and that for their protection and for the
further purpose of preventing refuse from the
plaintiff's premises entering the culvert, clogging
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and obstructing the free flow of the water through
the same, the defendant caused to be placed two
small bars of iron across the entrance to the same
which said bars of iron were so placed as to inter-
fere as little as possible with the free flow of water,
and at the same time serve the purpose for which
they were so placed as hereinabove set forth, and
that the said bars in fact did not interfere with the
free flow of the water in any appreciable degree
and that they were so placed with the greatest of
care and in a manner usually adopted by compe-
tent engineers in such situations.

The defendant denies the truth of the allegations
set forth in Paragraph V of the second count con-
tained, and in defense thereto interposes the same
defenses set forth as the second and third defenses
to the first count as fully as if the same were here
repeated at length.

Third defense to second count.

Defendant in further defense says that if the
said stream was dammed and backed up and
caused to flow upon the premises of the plaintiff,
such damming and backing up and overflowing
Was caused by lumber or waste, refuse, debris,
etc., belonging to the plaintiff, and which he un-
lawfully, without right and negligently permitted
to enter and be carried by said stream to the en-
trance of the said culvert or storm water drain
and there remain partially or wholly closing the
said entrance.

Defendant denies that the said plaintiff suffered
damage to the sum of one thousand dollars and
Six Thousand Dollars, or any other sum or sums
Whatever.

Defendant prays that the complaint be dis-
missed with costs of suit to be taxed.

JOHN De GRAW,
Attorney of Defendant.
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Amended Answer.
(Filed June 28, 19i3.)
ESSEX COUNTY CIRCUIT COURT,

Theodore Jerolaman,

Plaintiff,

V. .
Action at Law,

The Town of Belleville 11’1 the
County of Essex,
Defendant.

The defendant, The Town of Belleville in the
County of Essex, in answer to the complaint filed
in the above entitled cause, says:

1. That it admits the truth of the allegations
contained in Paragraph I of the first count.

2. That it admits that portion of Paragraph II
reading as follows: “Before and at the times here-
inafter stated and ever since to the present time,
plaintiff owned and occupied and has owned and
occupied premises with the appurtenances at the
northwest corner of Cortlandt and Jerolaman
Streets, Belleville, New Jersey, and erected and
maintained and has maintained thereon for many
years a store, dwelling, lumber yards,” but the de
fendant denies the other allegations in said para-
graph contained; that is to say—that portion
thereof reading as follows, “with lumber piled
therein, coal pockets filled with coal, stables and
wagon scales, conducting on said premises a lum
her, coal and hardware business.”

3. That it admits the truth of the allegations
contained in Paragraph III of the first count.
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4. That it denies the truth of the allegations
contained in Paragraph IV of the first count.

5. That it denies the truth of the allegations
contained in Paragraph V of the first couni.

6. That it denies the truth of the allegations
contained in Paragraph VI of the first count.

First defense to first count.

Defendant in further answer to all of Para-
graphs Nos. 4, 5 and 6 of the first count, and in
defense thereto, says:

1. That the culverts,- sluices, catch-basins, chutes
and gutters were installed by it pursuant to au-
thority vested in the defendant as a municipal cor-
poration by the Legislature of the State of New
Jersey, and were necessary for the protection and
preservation of the health and well being of per-
sons installed *and constructed with the greatest
care and in accordance with approved engineering
standards:

»

Second defense to first count.

That the overflowing of the stream mentioned
in Paragraph 6 of the first count of the com-
plaint, was caused and brought about by the con-
junction of the following facts and circumstances
over which the defendant had no control:

1. By an unprecedented rainfall immediately
preceding such overflowing.

2. By changes by private parties extending
over a period of fifteen years in the natural contour
of the land to the west, southwest, northwest and
north of the plaintiff’s premises, which changes
served to increase the volume of water flowing into
the said stream.
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3. By surface water accumulating for a great
distance in and upon Washington Avenue, which
is a county highway in the exclusive control of
the authorities of the County of Essex, and flow-
ing in and along the same from the north and
south to and discharging into the said stream
above and to the west of the plaintiff’s premises,
which accumulation of water was artificial and
caused by changes made by the County authori-
ties of the said County in the grade and surface of
said avenue.

Third defense to first count:

That the overflowing of its banks by the said
stream was caused by the erection of the plaintiff’s
building over the stream, which is a natural water
course, so close to the surface thereof that in event
of a moderate usual and natural rise in the stream,
the free flow thereof was and is obstructed, thereby
causing the bed of the stream to be filled up by the
settling of earth held in suspension in the water
and causing the water to dam and back lip and
overflow the banks.

Answer and defense to second count.

The defendant interposes to Paragraphs $ps. 1*
2 and 3 of the second count the same answer interj
posed to the corresponding paragraphs of the first
count. , !

The defendant in answrer to the Paragraph TV
of the second count says:

1. That the defendant on or about the time in
said paragraph mentioned, caused to be built and
constructed a covered concrete drain and storm
water sewer, extending from the west side of Oort-
landt Street easterly to the Passaic River, but de-
fendant further says that the same was constructed
bv it merely as agent and on behalf of the County
of Essex which has exclusive jurisdiction of the
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said stream, it being a natural and open water
course, and that the said concrete drain or storm
water sewer was so built and constructed so as not
to interfere in any degree whatsoever with free flow7
of the said stream, and that the said concrete drain
or storm water sewer is and always has been main-
tained by the said The County of Essex, and that
the defendant has never had any control or juris-
diction over the same, and it denies that it is liable
for any damage which may have been caused to the
plaintiff thereby, or by defects in the construction
thereof.

Defendant further says that by reason of the large
size of the entrance to the said concrete drain or
storm water sewer and by reason of the swiftness
of the flow of the stream above mentioned, the same
was a menace to the safety of the children and
others who might by accident fall into the same,,
and that for their protection and for the further
purpose of preventing refuse from the plaintiftf’s
premises entering the culvert, clogging and obstruct-
ing the free flow7 of the water through the same,
the defendant caused to be placed two small bars
of iron across the entrance to the same which said
bars of iron were so placed as to interfere as little
as possible with the free flow of water, and at the
same time serve the purpose for which they were
so placed as hereinabove set forth, and that the
said bars in fact did not interfere with the free flow
of the water in any appreciable degree and that
they were so placed with the greatest of care and
in a manner usually adopted by competent engi-
neers in such situations.

The defendant denies the truth of the allegations
set forth in Paragraph Y of the second count con-
tained, and in defense thereto interposes the same
defenses set forth as the second and third defenses
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to the first count as fully as if thé same were here
repeated™ at length.

Third defense to second count,.

Defendant in further defense says that the dam-
ming and backing up of skid stream and the over-
flowing of the same on the premises of the plaintiff
was caused by'lumber or waste, refuse, debris, &,
belonging to the plaintiff and which he unlawfully,
without right and negligently permitted to enter
and be carried by said stream to the entrancé of
the said culvert or storm water drain and there re-
main partially or wholly closing the said entrance.

Defendant denies that the said plaintiff suffered
damage to the sum of one thousand dollars and six
thousand dollars or any other sum or sums what-
ever.

Defendant prays thatlthe coniplaint be dis-

20 missed, with costs or suit to be taxed.
JOHN DeORAW,
Attorney of Défendant.
Reply to Amended Answer.
(Filed July 141 1913.)
ESSEX COUNTY CIRCUIT COURT.
30
Theodore Jerolaman,
Plaintiff,
V.
Action at Law.
The Town of Belleville, 11’1
the County of Essex,
Defendant.
40

The plaintiff, in reply to the amended answer
filed in the above-entitled cause, says:
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(1) That it denies all the allegations of the
paragraph numbered One.

(2) That said paragraph discloses no defense.
In reply to the second defense to the first count.
(1) It denies all the allegations of said defense.
In reply to the third defense to the first count.

(1) It denies all of the allegations in said de-
fense.

In reply to the first defense to the second count.

(1) It denies that said defendant constructed
said drain merely as agent, and on behalf of the
County of Essex and denies that the County of
“Essex has exclusive jurisdiction of the said stream,
and denies that said concrete drain or storm water
sewer was so built as not to interfere in any de-
gree with the free flow of the said stream, and de-
nies that the said concrete drain is and always has
been maintained by the said The County of Essex,
and that the defendant has never had any control
or jurisdiction over the same. Plaintiff further de-
nies that said stream was a menace to the safety
of children and others who might by accident fall
into the same; and denies that said bars of iron
were placed in said drain with the greatest of care,
and in the manner usually adopted by competent
engineers.

(2) That said first defense to the second count
discloses no defense as a matter of law.

In reply to the second defense to the second
count.

(1) Plaintiff makes the same reply as to the
second and third defenses to the first count.

In reply to the third defense to the second count.
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(1) Plaintiff denies all the allegations of said
defense.

PITNEY, HARDIN & SKINNER,
Attorneys of Plaintiff.

Rule Amending Complaint.
(Filed December 15, 1914.)
ESSEX COUNTY CIRCUIT COURT.

Theodore Jerolaman

Plaintiff,

Action at Law.

The Town of Belleville, in
the County of Essex,
Defendant.

The plaintiff having moved to amend the com-
plaint filed in the above-entitled cause, and it ap-
pearing that DeGraw & Murray, attorneys of the
defendant, consent thereto;

It 1s ordered, that the second count of the com-
plaint filed in this cause be, and the same is hereby
amended, so as to read as follows:

“SECOND COUNT.

Plaintiff repeats Paragraphs 1, 2, 3, 4, and 5 of
the first count.

6. About the first of the year, 1912, the Town
of Belleville in the County of Essex, built a cov-
ered concrete drain and storm water sewer, extend-
ing a branch of it in the body of the stream above
mentioned, to receive the waters of the same, and
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negligently placed across the mouth of the drain,
where it opened in the stream, bars of iron and
other solid substance, obstructing the free passage
of water and whatever might be carried thereon.

7. On or about March 12th and 13th, 1912, the
said stream was so much increased in volume and
force by reason of the artificial drainage system
described, and so much impeded in its flow by the
said bars, which had caught and retained debris
and material carried down said stream, that the
water thereof overflowed its banks and was cast
back in large volume upon the plaintiff’s premises,
carried and deposited thereon a great quantity of
sand and gravel, cut and carried away soil, injured
plaintiff’s buildings and wet, destroyed and ren-
dered valueless much land, lumber, coal, cement,
shingles, and scales of the plaintiff.” g0

It is furthermore ordered, that the defendant
file its answer to the complaint as amended with-
in five days from the date hereof.

Dated December 15, 1914.

On motion of

PITNEY, HARDIN & SKINNER,
Attorneys of Plaintiff.

Let the above rule be entered.
FREDERIC ADAMS, 30
Circuit Court Judge.

Rule actually entered December 15th, 1914.

40
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Answer to Amended Second Count.

(Piled December 21, 1914.)
ESSEX COUNTY CIRCUIT COURT.

Theodore Jerolaman,

Plaintiff,

V.
Action at Law.

The Town of Belleville in the
County of Essex.
Defendant.

The second count of the complaint having been
amended by the plaintiff, the defendant answers
and interposes defenses to the .same as follows:

1, 2, 3. The defendant interposes to Paragraphs
No. 1, No. 2, and No. 3 of the second count as
amended, the same answers interposed to the cor-
responding paragraphs of the first count.

4. The defendant in answer to Paragraph No. 4
of the second count, says, that it denies the truth
of all of the allegations contained in Paragraph
No. 4 of the second count as amended.

5. That it denies the truth of all of the allega-
tions contained in Paragraph No. 5 of the second
count as amended.

6. That it denies the truth of all of the allega-
tions contained in Paragraph No. 6 of the sec-
ond count as amended.

7. That it denies the truth of all of the allega-
tions contained in Paragraph No. 7 of the sec-
ond count as amended.
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Defense to second count, as amended.

The defendant interposes to Paragraphs 1, 2
and 3 of the second count as amended, the same
answers interposed to the corresponding para-
graphs of the first count.

The defendant, in answer to Paragraphs No. 4,
No. 5, No. 6 and No. 7 of the second count as
amended, says:

That the defendant at or about the time in said
paragraphs mentioned, caused to be built and
constructed a covered concrete drain and storm
Water sewer, extending from the west side of
Cortlandt Street easterly to the Passaic Kiver,
but defendaht further says that the same was
constructed by it merely as agent and on behalf
of the County of Essex which has exclusive juris-
diction of the said stream, it being a natural and
open water course, and that the said concrete
drain or storm water sewer was so built and con-
structed so as not to interfere in anv degree what-
soever with the free flow of the said stream, and
that the said concrete drain or storm water sewer
is and always has been maintained by the said The
County of Essex, and that the defendant has
never had any control, or jurisdiction over the
same, and it denies that it is liable for any dam-
age which may have been caused to the plaintiff
thereby, or by defects in the construction thereof.

Defendant further says that by reason of the
large size of the entrance to the said concrete
drain or storm water sewer and by reason of the
swiftness of the flow of the stream above men-
tioned, the same was a menace to the safety of the
Children and others who might bv accident fall
into the same, and that for their protection and
for the further purpose of preventing refuse from
the plaintiff’s premises entering the culvert, clog-
ging and obstructing the free flow of the water
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through the same, there were placed two small
bars of iron across the entrance to the same which
said bars of iron were so placed as to interfere as
little as possible with the free flow of water, and
at the same time serve the purpose for which
they were so placed as hereinabove set forth, and
that the said bars in fact did not interfere with
the free flow of the water in any appreciable de-
gree and that they were so placed with the great-
est of care and in a manner usually adopted by
competent engineers in such situations.

The defendant, in further defense to all of the
allegations contained in the second count as
amended, interposes thereto the same defense set
forth as the first, second and third defenses to
the first count, as fully as if the same were here
repeated at length.

Defendant, in further defense to all of the alle-
gations contained in the second count as amended,
says; that the damming and backing up of said
stream aud the overflowin¥ of the same on the
premises of the plaintiff was caused by lumber
or waste, refuse, debris, etc., belonging to the
plaintiff and which he unlawfully, without right
and negligently permited to enter and be carried
by said stream to the entrance of the said culvert
or storm water drain and there remain partially
or wholly closing the said entrance.

Defendant denies that the said plaintiff suffered
damage to the sum of one thousand dollars and
six thousand dollars, or any other sum or sums
whatever.

Defendant prays that the complaint ne dis-
missed with costs of suit to be taxed.

De GTCAW & MURRAY,
Attorneys of Defendant-



Reply to Amended Answer to Amended Sec-
ond Count.

(Filed January 27,1915.)
ESSEX COUNTY CIRCUIT COURT,

Theodore Jerolaman,

Plaintiff,

V.
Action at Law.

The Town of Belleville in the
County of Essex,
Defendant.

The plaintiff in reply to the amended answer to
the amended second count, filed in the above en-
titled causes, says:

In reply to the second defense to the amended
second count:

1. He denies that said defendant constructed said
drain merely as agent and on behalf of the County
of Essex, and denies that the County of Essex has
exclusive jurisdiction of the stream, and denies
that said concrete drain or storm water sewer was
so built as not to interfere in any degree with the
free flow of the said stream, and denies that the
said concrete drain is and always has been main-
tained by the said the County of Essex, and that
the defendant has never had any control or juris-
diction over the same.

Plaintiff further denies that said stream was a
menace to the safety of children and others who
might by accident fall into the same, and denies
that said bars of iron were placed in said drain
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with the greatest of care and in the manner usual-
ly adopted by competent engineers.

2. That said second defense to the amended
second count discloses no defense as a matter of
law.

In reply to the third defense to the amended
second count.

1. <He denies all the allegations of Paragraph No.

% That said paragraph discloses no defense.

In reply to the fourth defense to the amended
second count.

1. He denies all the allegations of said defense!

In reply to the fifth defense to the amended
20  second count.

1. He denies all the allegations of said defense.

In reply to the sixth defense to the amended
second count.

1. Plaintiff denies all the allegations of said de-
fense.

PITNEY, HARDIN & SKINNER,
2Q Attorneys for Plaintift*

40
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Amended Answer to Amended Second Count.
(Filed January 29,1915.)
ESSEX COUNTY CIRCUIT* COURT,

Theodore Jerolaman, \

Plaintiff, j

The Town of Beitceviiie in the
County of Essex,
Defendant.

The second count of the complaint having been
amended by the plaintiff, the defendant hereby
amends its answer and defenses to the same, so
‘lchat such answer and defenses shall read as fol-
OWS :

First defense.

1, 2, 3. The defendant interposes to Paragraphs
Nos. 1, 2 and 3 of the second count as amended, the
same answers interposed to the corresponding para-
graphs of the first count.

4. The defendant in answer to Paragraph No.
4 of the second count, says, that it denies the truth
of all of the allegations contained in Paragraph
No. 4 of the second count as amended.

5. That it denies the truth of all the allegations
contained in Paragraph No. 5 of the second count
as amended.

6. That it denies the truth of all of the allega-
tions contained in Paragraph No. 6 of the second
count as amended.
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7. That it denies the truth of all of the allegations
contained in Paragraph No. 7 of the second count
as amended.

Second defense.

The defendant interposes to Paragraphs Nos,
1, 2 and 3 of the second count as amended, the same
answers interposed to the corresponding para-
graphs of the first count.

The defendant, in answer to Paragraphs Nos. 4,
5, 6 and 7 of the second count as amended, says:

That the defendant at or about the time in said
paragraphs mentioned, caused to be built and con-
structed a covered concrete drain and storm water
sewer, extending from the west side of Cortiandt
Street easterly to the Passaic River, but defendant
further says that the same.was constructed by it
merely as agent and on behalf of the County of
Essex which has exclusive jurisdiction of the said
stream, it being a natural and open water course*
and that the said concrete drain or storm water
sewer was so built and constructed so as not to
interfere in any degree whatsoever with the free
flow of the said stream, and that the said concrete
drain or storm water sewer has and always has been
maintained by the said The County of Essex, and
that the defendant has never had any control, or
jurisdiction over the same, and it denies that it is
liable for any damage which may have been caused
to the plaintiff thereby, or by defects in the con-
struction thereof.

Defendant further says that by reason of the
large size of the entrance to the said concrete drain
or storm water sewer and by reason of the swift-
ness of the flow of the stream above mentioned, the
same was a menace to the safety of the children
and others who might by accident fall into the
same, and that for their protection and for the fur-
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ther purpose of preventing refuse from the plain-
tiff’s premises entering the culvert, clogging and
obstructing the free flow of the water through the
same, there were placed two small bars of iron
across the entrance to the same which said bars
of iron were so placed as to interfere as little as
possible with the free flow of water, and at the same
time, serve as the purpose for which they were so
placed as hereinabove set forth, and that the said
bars in fact did not interfere with the free flow
of the water in any appreciable degree and that
they were so placed with the greatest of care and
in a manner usually adopted by competent engi-
neers in such situations.

Third defense.

That the culverts, sluices, catch basins, chutes
and gutters were installed by it pursuant to au-
thority vested in the defendant as a municipal cor-
poration by the Legislature of the State of New
Jersey, and were necessary for the protection and
preservation of the health and well-being of persons
and property within its boundaries, and that they
Were constructed and installed with the greatest
of care, and in accordance with approved engi-
neering standards.

Fourth defense.

1. That the overflowing of the stream mentioned
in Paragraph No. 7 of the second count of the com-
plaint as amended was caused and brought about
by the conjunction of the following facts and cir-

curlnstances, over which the defendant had no con-
trol.

(a) By an unprecedented rainfall immediately
preceding such overflowing.

(b) By changes by private parties extending
over a period of fifteen years, in the natural con-
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tour of the land to the west, southwest, northwest,
and north of the premises, which changes serve to
increase the volume of the water flowing into said
stream.

(©) By surface water accumulating for a great

distance in and upon Washington Avenue, which
is a county highway, in the exclusive control of
the authorities of the County of Essex, and flowing
in and along the same from the north and south
to and discharging into the said stream above and
to the west of the plaintiff’s premises, which ac-
cumulation of water was artificial and caused by
changes made by the County authorities of said
county, in the grade and surface of said avenue.

Fifth defense.

1. That the overflowing of its banks by the said
stream was caused by the erection of the plaintiff’s
building over the stream, which is a natural water
course, so close to the surface thereof, that in the
event of a moderate, usual and natural rise in the
stream, the free flow thereof was and is obstructed,
thereby causing the bed of the stream to be filled
up by the settling of earth held in suspension in
the water, and causing the water to dam and back
up and overflow the banks of the stream, and flood
the premises of the plaintiff.

Sixth defense.

1. Defendant, in further defense to all of the
allegations contained in the second count as
amended, says: that the damming and backing up
of said stream and the overflowing of the same on
the premises of the plaintiff was caused by lumber
or waste, refuse, debris, etc., belonging to the
plaintiff, and which he unlawfully, without right
and negligently permitted to enter and be carried
by said stream to the entrance of said culvert or
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storm drain and there remain partially or wholly
closing the «aid entrance.

2. Defendant denies that said plaintiff suffered
damage to the sums of one thousand dollars or six
thousand dollars, or any other sum or sums what-
ever.

Defendant prays that the complaint be dismissed
with costs of suit to be taxed.
DeGRAW & MURRAY,
Attorneys of Defendant.

Judgment.
ESSEX COUNTY CIRCUIT COURT.

Theodore Jerolaman, Action at Law.
Plaintiff,  After Verdict.

Judgment entered
February 8,
1915.

The Town of Belleville 1N the Damage $3114.84
County of Essex, Costs 89.78

Defendant. 1ol . $3204.62

V.

Pitney, Hardin and Skinner, Attorneys of
plaintift.

Judgment after verdict in the above entitled ac-
tion at law was rendered on the eighth day of
February, A. D. nineteen hundred and fifteen in
favor of the said plaintiff, Theodore Jerolaman
and against the said defendant, The Town of
Belleville, in the County of Essex (on the first
count) the sum of one hundred seventy-nine dol-
lars and eighteen cents, and also find in favor of
the plaintiff and against the defendant (on the sec-
ond count) the sum of two thousand nine hun-
ched thirty-five dollars and sixty-six cents, making
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a total verdict of thirty-one hundred fourteen dol-
lars and eighty-four cents ($3114.84) and the sum
of eighty-nine dollars and seventy-eight cents cost
of suit.
Judgment entered and signed February 8th, A
D. 1915,
WILLIAM S. GUMMERE,
Judge.

Clerk’s Certificate.
ESSEX COUNTY CLERK’S OFFICE.

State of New Jersey,)>S S
County of Essex, )

Joseph McDonough, Clerk of the County of
Essex in the State of New Jersey,

Do hereby certify that the foregoing is a true
and correct copy of the notice of appeal and en-
tire transcript of all the pleadings and proceed-
ings and the judgment record in the case of Theo-
dore Jerolaman v. The Town of Belleville in the
County of Essex and the same is taken from and
compared with the original paper and record in
my office as the same now remains on the flies of
said office.

in testimony whereof, I have hereunto set my
hand and affixed the official seal of said County

and City of Newark, N. J., this day
, A. D. 1916.
Joseph McDonough,
Clerk.
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