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IN CHANCERY OE NEW JERSEY.

Between GEORGE W. CASSEDY & als,

Complainants, Bill for In-*
\junction and
and Relief.

(WILLAMA. BIGELOW & als, Defendants. J

[Filed, February 3, 1874.]

In Chancery of New Jersey.

to the Honorable Theodore Runyon, Chancellor. of the
State of New Jersey:

[Humbly complaining, show unto your Honor, your
gitas George W. Cassidy, Francis T. Lilliendalil, Yirgil
& Fsooriaza, and Simon Bernheimer, trustees, as herein-
[tr mentioned, the said Simon Bernheimer in his own
igit, The Marine National -Bank, a corporation created
fa thelaws of the United States, The National Park
“ak a corporation created in like manner, Theodore Bi
jodsey, Rudolph C. Burlage, and Frederick Rose,
fardes Spielmann, The Hanover National Bank, a cor-
Iration created under the laws of the United States, The
f 1h Bank of Jersey City, a corporation created under
»laws of the State of New dJersey, Raphael R. Bart-

Theodore Rose, Yirgil de Escoriaza, in his own right,
fislao de Escoriaza, William Kramer, David dJones,
ptson E. Case, and Isaac Bernheimer, that John Room-
ie and Andrew Leicht, of the county of Hudson, in said
1é seized in fee of certain lands situate now in
1 sy City, in said county, which are hereinafter described

mortgaged to the saidd George W. Cassedy, Francis T
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2 IN CHANCERY OF NEW JERSEY.

Lilliendahl, Yirgil de Escoriaza, and Simon Bembheinmer]
trustees, gave a mortgage on a part thereof, as hererafter
is stated and set forth, to one William A. Bigelow. T
wife of the said John Roemmelt, and the wife of the sad
Andrew Leicht joined in the said mortgage, and by thar
acknowledgment barred their dower in the mortgaged pem
ises.

The said mortgage to Bigelow bore date the twertieth
day of March, in the year eighteen hundred and sixty-nine
and mortgaged to said Bigelow, in fee simple, said part g
said lands, to secure to him the payment of certain moneyj
therein mentioned.

The said William Bigelow filed a bill in this court sonetim
prior to the month of October, in the year eighteen hundrej
and seventy-two, making parties thereto the said Roemmelj
and Leicht and their wives, to foreclose his mo
and such proceedings were thereon had that on the petitio
of the said Bigelow, complainant in that case, your orators
the said trustees, were made parties to that suit, not i
respect of the mortgage hereinbefore and hereinafter men
tioned as given to them as trustees, but as trustees inbans
ruptcy proceedings, but said bankruptcy proceedings hav|
been superseded. The right and title acquired by youl
orators, the said trustees, as trustees in bankruptcy, wet
under the sanction and approval of the court of bankruptct
re-assigned to the said Roemmelt and Leicht, and themoff
gage to your orators, the said trustees, made with tlj
approval of the court of bankruptcy. And your ot
claim the relief herein prayed under and by virtue of tk
inortgage aforesaid so given to them, the said trustees

Such further proceedings were had in the said foreclosnfi
suit of said Bigelow, that on the eighteenth day of Octobej
in the year eighteen hundred and seventy-two, this aul
made a decree wherein, after reciting that it appeared
the report of a master that there was due to the said H
low for principal and interest on his mortgage, the sum|
fifty thousand dollars, principal of certain notes secured
said mortgage, amounting in the whole, with interest
protest fees, to fifty-two thousand and forty-two doM
this court did order, adjudge and decree that the complai|
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[at’s bill be taken as confessed, and tlie master’s report and
[al the matters therein contained Should stand confirmed,
lind that the complainant was entitled to have the said sum
pffifty-twothousand and forty-two dollars, with lawful interest
thereof, computed from the fourth day of said October,
together with the costs of this suit, to be taxed, raised and
Jdout of the mortgaged premises ; and tlid further order,
jjludge and decree that so much of thé estate and premises
the said mortgage contained, as would be sufficient to
laise and satisfy the said debt, interest and cost, be sold,
that a writ oifierifacias issue for that purpose out of
Icourt, directed to the sheriff of the county of Hudson,
[ommanding him to make sale according to law of so milch
if the said mortgaged premises as will be sufficient to satisfy
nesaid debt, interest and costs, and to pay the same to the
monplainant or his solicitor ; and in case more money should
leraised by the sale than shall be sufficient to answer such
.ayinent, such surplus money may be brought into the
irait and deposited with the clerk, to abide the further
pder of this court, unless otherwise disposed of by order of
lis court, and that the said sheriff make return to this court
I hisproceedings by virtue of the said writ ; and did further
Icier, adjudge and decree, that the defendants stand abso-
Jitely debarred and foreclosed of and from all equity of
Idemption, of, in and to so much of thé said mortgaged
tlemises as should be sold as aforesaid by virtue of that
fcree. Pursuant to said decree the costs of the said Bige-
|[wwere taxed at ninety-five dollars and ninety-nine cents,
I'd afierifacias was issued in conformity to thé directions
jieretoto John Reinhardt, then and still sheriff of the county
1Hudson, commanding him, as in said decreé it was
B*red he should be commanded.
iTbe said John Reinhardt, sheriffof the county of Hudson,
jasadvertised thé said lands and premises so mortgaged to
fid Higelow, and the sale has been from time to time ad-
1]"rmed, and pursuant to the last adjournment the lands and
ibises so mortgaged to said Bigelow will be sold on thé
fb day of February” in the year eighteen hundred and

fenty-four, unless the sale is restrained by the order ’and
[junction of this court.
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4 IN CHANCERY OF NEW JERSEY

The said John Roemmelt and Andrew Leicht, with theil
said wives, by mortgage under their hands and seals, bead
ing date the twentieth day of June, in the year eighteen!
hundred and seventy-two, duly acknowledged by them an]
their wives on the twentieth day of August, a. d. eightee]
hundred and seventy-fwo, so as to bar the estate of
wives, and thereafter recorded at length in the clerk’s offig
of the county of Hudson, in said State of.New dJersey,.
the twenty-seventh day of August, a. d. eighteen hundrej
and seventy-two, at two o’clock p. m., in Liber ninety-seveJ
of mortgages, on page four hundred and thirty-nine, «ee-
grant, bargain, sell and convey unto your orators, the
trustees, and to their heirs and assigns for ever, as jon*
tenants and not as tenants in common, the whole of t
lands, premises and property so mortgaged to the said Bf
low and so ordered to be sold by said decree so obtained !
said Bigelow, and so intended to be sold on the fifth day
February, eighteen hundred and seventy-four, and oha
lands.

The said mortgages to your orators, the said trustees,r$
cited the giving of a bond bearing even date therewith,
said Roemmelt and Leicht to your orators, the said trustess
in the penal sum of four hundred thousand dollars,. o]
ditioned for the payment at maturity, or within thirty
thereafter, of each and every of sundry promissory note!
according to their tenor and effect, made and deliveredi
to be made and delivered by the said Roemmelt and Leicht|
said trustees, in pursuance of an agreement of compromi|
entered into between said Roemmelt and Leicht and
creditors; and also recited that the said promissory notf
had been made and delivered by the said Roemmelt a
Leicht to the said trustees, as trustees for the creditors
the said John Roemmelt and Andrew Leicht, in pursuan
of the agreement of compromise entered into between t|
said Roemmelt and Leicht and their said creditors, and til
the said bond contained an agreement by which, at theol
tion of the trustees, all of the said notes should become
in case of a default for thirty days in the payment of §

one:
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The habendum and condition in the said mortgage con-
tained is as follows:

To have and to hold the above granted, bargained and
{described premises, with the appurtenances unto the said
parties of the second part, their heirs and assigns, to their
Iwn proper use and benefit and behoof forever, as joint
tenants and not as tenants in common.

Provided always, and these presents are upon the ex-
jaescondition, that if the said John Roemmelt and Andrew
leicht, their heirs, executors or administrators, shall well
jod truly pay or cause to be paid unto the said parties of
le second part, their successors or assigns, the said several
yomissorv notes mentioned in the condition of the said
fond or obligation at the time and in the manner mentioned

the said condition, according to the true intent and mean-

g thereof, that then these presents and the estate hereby
Ranted, should cease, determine and be void.

19. The bond in the said mortgage to said trustees recited,

,infact, given by said Roemmelt and Leicht to said
lustees, and is of the tenor in said mortgage recited, and
jiebond, mortgage, and notes were duly stamped, accord-
Ig to the statutes of the United States then in force, and a
ft of the said notes referred to in Said bond and mortgage
msad trustees,-was, at the time of the delivery of said

Ind and mortgage, annexed to said bond, and is as set forth
“Schedule A , hereto annexed

10 The promissory notes so secured by said bond and

ptgage, were in fact given and consist of three hundred

Id twenty notes, all bearing date the first day of August,

iteyear eighteen hundred and' seventy-two, and were all

Fe by said Roemmelt and Leicht, by each of which

promise to pay to their own order a certain sum of

Jney hereafter mentioned at a certain time, hereafter men-

ped after the date of toe said, note, and all of the said

1 ¢ hundred and twenty notes were endorsed by said
Jetnmelt and Leicht, and delivered to your orator, the
ajhustees, as trustees for the creditors of said Roemmelt

A leicht, and the notes described in said list, (so marked

and hereto annexed,) were made payable at the end of

dumber of months after the date thereof in the said list
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6 IN CHANCERY OF NEW JERSEY.

mentioned, and by each note said Roemmelt and Leicbt
promised to pay to their own order, at the Second National
Bank in Jersey City, the amount of money which, in the
list afo esaid, is set opposite the number of months for which
said note is in said list stated as given, and all of said three
hundred and twenty notes were delivered to the creditors
of said Roemmelt and Leicht entitled to the same, that is.
to say, the notes in said list described were delivered to the
person whose name in said list precedes in the statement of

10 the numbers of months and the amount of such note, all o
whom were creditors of said Roemmelt and Leicht.

11. Of these said notes so delivered to any of your oratorg
they now hold as follows, that is to say, your orator, the
said Simon Bernheimer, holds of the notes aforesaid those
which in the list A, hereto annexed, immediately after tho
name of the said “ Simon Bernheimer,” are stated as th®
4th, 5th, 6th, 7th, 8th, 9th and 10th notes.

Your orator, the said, The Marine National Bank, hodsi
of the notes aforesaid, those which in the said list imne.

20 diately after “ Marine National Bank,” are stated as 4h
5th, 6th, 7th, 8th, 9th and 10th notes.

Your orator, the said the National Park Bank, holds, o

+  the notes aforesaid, those which in the said list immediately
after “ National Park Bank,” are stated as 4th, 5th, Ghj
7th, 8th, 9th, and 10th notes.

Your orator, the said Theodore B. Woolsey, holds, of tte
notes aforesaid, those which, in the said list immediately
after “ Theodore B. Woolsey,” are stated as 4th, 5th, Ghi
7th, 8th, 9th, and 10th notes.

30 Your orators, Rudolph C. Burlage and Frederick Rxg
hold, of the notes aforesaid, those which, in the said Lg
immediately after “ Burlage & Co.,” are stated as 4th, &h
6th, 7th, 8th, 9th, and 10th notes.

Your orator, Charles Spielman, holds, of the notes afore-
said, that which, in the said list immediately after “ Charles
Spielman,” is stated as the. 10th note, and that which,ih
the said list immediately after “ Union Bank of Jersey
City,” is stated as the 4th note, and a large number of
other notes, passed to him by the owners thereof, in =l *

4Q list named.



[ Your orator, tire Hanover National Bank, holds, of the
uotes aforesaid, those which, in the said list immediately
fifter “ Hanover National Bank,” are stated as 4th, 5tli, 6th,
nth, &li, 9th, and 10th notes.'
f Your orator, the Union Bank of Jersey City, holds, of
m‘otes aforesaid, those which, in the said list immediately
“Union Bank of Jersey City,” are stated as the 5th?
Tth, 8th, 9th, and 10th notes.
K Your orator, the said Rafael R Barthold, holds, of the
potes aforesaid, those which, in the said list immediately after
EKafael R. Barthold,” are stated as-4th, 5th, 6th, 7th, 8th,
feth and 10th notes.
I Your orator, the said Theodore Rose, holds, of the notes
Aforesaid, those which, in the said list immediately after
1‘Theodore Rose,” are stated as 4th, 5th, 6th, 7th, 8th, 9th,
land 10th notes.
I Your orator, the said Virgil de Escoriaza, holds, of the
motes aforesaid, those which, in the said list immediately
pter “Yirgil de Escoriazi,” are stated as 4th, 5th, 6th, 7th,
th 9th, and 10th notés, and also those which in the said
list immediately after “ Leo del Banco, ” are stated as 4th,
15h 6th, 7th, 8th, 9th, and 10tn notes, and also those which
k the said list are immediately after “ William Tanning,”’
jaestated as 4th, 5th, 6th, 7th, 8th, 9th, and 10th notes.

Your orator, the said Ladislao Escoriaza, holds, of the
potes aforesaid, those which, in thé said list immediately
|fter “ J. and J. M. Escoriaza,” are stated as 4th, 5th, 6th,

th &h, 9th, and 10th notes.

lour orator, the said William Kramer, holds, of the
botes aforesaid, those which, in the said list immediately
pter “ William Kramer,” are stated as 4th, 5th, 6th, 7th,

th 9th, and 10th notes.

Your orator, David Jones, holds, of the notes aforesaid,
Bose which, in the said list immediately after “ David
»ones,” are stated as 4th, 5th, 6th, 7th, 8th, 9th, and 10th
feotes.
1Your orator, Watson E. Case, holds, of the notes aforesaid,
pose“which, in the said list immediately after “ Watson E.

I]%Ia’se,” are stated as 4th, 5th, 6th, 7th, 8th, 9th, and 10th
és.
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U3 CHANCERY OF NEW JERSEY.

Your orator, Isaac Bernheimer, holds, of the notes afore-
said, those which, in the said list immediately after “ Isaac
Bernheimer,” are stated as 4th, 5th, 6th, 7th, 8th, 9th, and
10th notes.

12. The residue of the notes secured by said bond ad
mortgage to said trustees, are held by various persons, many
of whom are to your orators unknown, but said persons ae
represented by your orators, the said trustees, and said par-
sons are, besides being for the most part unknown, tw
numerous to make parties hereto.'

13. The lands and property mortgaged to said trusteeg
by said mortgage, are described in a Schedule marked B |
hereto annexed.

14. The lands and property mortgaged to said Bigelow,j
and ordered to be sold by said decree, and which are to be
sold on the fifth day of February, in the year eighteen hn
dred and seventy-four, are described in a Schedule marked
<, hereto annexed. |

15. Your orators, Simon Bernheimer, in his own nght)
The Marine National Bank, The National Park Bk
Theodore B. Woolsey, Rudolph C. Burlage, and Frederick
Rose, Charles Speilman, The Hanover National Bank, The
Union National Bank of Jersey City, Rafael Barthold,
Theodore Rose, Yirgil de Escoriaza, in his own right, Ladis-
lao Escoriaza, William Kramer, David Jones, Watson E
Case and Isaac Bernheimer, who hold three quarters m
amount of all the notes secured by said bond and mortgage
to said trustees, have raised a fund sufficient to pay to
said William A. Bigelow, the amount of money directed J
the said decree to be raised by a sale thereof out of the s
lands and premises so mortgaged to said Bigelow, thatis O
say, the principal and interest, costs and interest there’nj
and sheriff’s and other execution fees, and have contri ug
thereto as follows: the said Simon Bernheimer,five thousan j
dollars; The Marine National Bank, six thousand do arg
The National Park Bank, five thousand dollars ; Theo °J.
B Woolsey, fifteen hundred dollars; Rudolph 0 Burg
and Frederick Rose, fifteen hundred dollars; The ! anov j
National Bank, twelve hundred dollars ; The Union * J

40 of Jersey City, twenty-one hundred and fifty O
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feaphael R. Barthold, five thousand dollars; Theodore
Rose, twenty-five hundred dollars; Yirgil de Escoriaza,

twenty-five hundred dollars; Ladislao Escoriaza, twenty-

five hundred dollars ; William Kramer, five thousand dol-
lars; David Jones, five thousand dollars; Watson E. Case,

fifteen hundred dollars ; Isaac Bernheimer, five thousand

[dollars; and the said Charles Spielman, the balance

[thereof.

I And your orators further show unto your Honor, that the

laid lands and property so ordered to be sold by said decree,
[loraise and pay to said Bigelow7said moneys in said decree
ad execution mentioned, are of very great value, and
pe worth much more than double the amount due to said
[Bigelow, on said decree and execution, yet if the same

(should be exposed to sale, and sold under the said decree

[and execution, the same would bring a much less sum than

[theyare worth. The lands and premises so to be sold under

paid Bigelow’s decree, consists of about two acres of land,

[containing at least twenty-four city lots, on which is built

alarge brewery, of about eighty by one hundred and five

|eet, extensive cellar, blasted out of solid rock, which alone

post fifty thousand dollars, stables, wagon houses, wagon

mhop, a large cooperage, a large dwelling house for the work-

pen, asaloon in a large frame building, a bowling alley

[and summer house, and the private residence of said Roemf-
pelt and Leicht.

| Adjoining the said property so mortgaged to said Bige-
kw, and on the south, are two plots of land, containing
Deady an acre of land, which are mortgaged to your
|rators, the said trustees, and are described in said ‘mort-
lage as part of lots lettered A, and A 1, and near to but
lot adjoining said land, mortgaged to Bigelow, are eight
iy lots which are mortgaged to your orators, the said
pstees.

Your orators, the said trustees, have also a chattel mort-
lage, given to them at the same time, by the said Rom-
Pet and Leicht, that the said mortgage on the said real
Pate was given, to secure the payment of the same bond
laatis secured by the said real estate mortgage. The said
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10 IN CHANCERY OF NEW JERSEY.

orators, the trustees, all of the tools, machinery, and imple-
ments, casks, barrels, wagons, horses, and other personal
property belonging to, or in any wise relating to the carry-
ing on of said brewery.

Such personal property, tools, &c., are about the value
of thirty thousand dollars, and it would be impossible
sell to advantage the said property on which the said Bige-
low has his said mortgage, separate from said tools, machin-
ery, implements, casks, barrels, and other personal property,
and a sale of said property comprised in said Bigelow
decree, would greatly lessen the value of the security your
orators have in the mortgage on said tools, machinery, im
plements, and personal property.

The said brewery is now carried on with success by sid
Roemrnelt and Leicht, who have paid to the beneficiaries
under said mortgage, held by your orators, the said tne
tees, since the same was given, about .fifty-four thousand
dollars, and there is now unpaid, of the moneys secured!j
said bond and mortgage, so given to your orators, the sad
trustees, about the sum of one hilndred and fifty-four thow
sand dollars, and of this one hundred and fifty-four thox
sand dollars there is unpaid to your orators about ony
hundred and twenty-six thousand dollars, so that those ol
your orators who have contributed to raise the money td
pay the said Bigelow decree, represent about five-sixths o
the whole moneys now secured by said mortgage to sail
trustees. (

The said Bigelow holds the unpaid notes mentioned ii
the list hereunto annexed, which are stated immediately aftg
his name, which amount to about ten thousand dollais. )

The lands and property mortgaged to said Bigelow aa
more valuable to the said Roemrnelt and Leicht than toay
one else who is likely to buy the same, and no one is ne|
to buy the same at any price equal or nearly equal to t ¢
fair value, or to their value to Roemrnelt and Leicht, o
their value to your orators and their co-beneficianeM]
security for the moneys due on the notes held by
respectively, and secured by the said bond and mortgage 1
said trustees, and all of your orators’ securities tor the too /1
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due to them or to grow due on said trust mortgage are,
[together, a scanty security for said moneys,

r Ifthe said lands and property should be sold under said
Bigelow decree, every one of your orators would be most
i'seriously prejudiced thereby.

[ Such sale would sweep away the said two acres of land
mwhich are said brewery and said buildings, which com-
bése alarge portion, and by far the most valuable portion,
[ofthe security they have in said mortgage to said trustees
[msuch sale; the said lands and property would not bring
kbove one-half of their value, at least it is highly improb-
able that they will bring one half of their value.

| The present state of financial embarrassment prevailing
inthis state and elsewhere, makes it almost a certainty that
Thesaidlands and property would be sacrificed on such sale.
Itisreally necessary for the protection of the interest of
lour orators in said mortgage to said trustees, that the said
Bleshould not take place. It is also really necessary fur
lie protection of the interest in said mortgage of, every per-
smnwho is interested in said mortgage, that the said sale
should not take place.

jit is also really necessary for the protection of your
“atas interest in said mortgage to said trustees, and of
pid Bigelow’s interest in said mortgage to said trustees—he
ping one of the beneficiaries thereunder—that the said sale
lould be prevented, and that the moneys due on the Bigo-
te decree should be paid by your orators, and your orators
lould be subrogated to the right, title and interest of the
lid Bigelow in said decree, and bond, and mortgage on
j ichitis founded, and should have an assignment thereof
I the intent that the amount thereof paid should be re-im-
jm'sed to your orators out of the lands and property directed
I ke sold by said Bigelow decree. If the said lands and
joperty be sold under the Bigelow decree, the nterest

Beneficiaries under said mortgage to said trustees,

puding the interest of said Bigelow as beneficiary there-
in Be prejudiced and sacrificed,

py such sale, the land and property will be sold free from
J Mortgage to said trustees, and the lien of all such
m [ ciaries defeated without their being paid.
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If your orators should pay the said Bigelow decree, ad
not be subrogated to the rights of said Bigelow thereunder,!
and have an ansignment thereof, they will lose the amount o
the money so paid, which will be about fifty-seven thousand
dollars.

If they pay and are subrogated, and have an assignment,!
they will be able to realize the money they pay on tte
Bigelow decree, and as they believe the whole amount o
the notes secured by the said mortgage to the trustees, if
eluding the notes held by said Bigelow and secured thae
by. At all events, your orators will have the opportunity
of saving their liens, which will otherwise be destroyed.

And they are advised and insist that they have the ngt!
to'pay off said decree, and to be subrogated to the rightsal
said Bigelow under his mortgage and decree, to redeem i
mortgage and decree, and to have an assignment thered]
from said Bigelow, to protect theirs as well as his interest
under said mortgage to your orators, the said trustees.

And your orators further show, that none of them ae
under any personal obligation to pay part of the dani
the said Bigelow has under the said mortgage to saidtrusj
tees, or any part of any claim he has against Roemmelt ad
Leicht, or either of them, nor are they sureties to himfa!
any debt or claim whatever he has against said Roemme|
and Leicht, though they will be obliged, for the protection
of their interest in the mortgage to said trustees, to givj
the said Bigelow the amount of said decree.

And your orators are advised that they are theieor]
under the circumstances herein stated, entitled toreM
and pay off the said Bigelow decree, without losing tdJ
money so paid, and to the end that they may be reimbursed
the said expenditure so as aforesaid necessary to pr®g|
their interest in said mortgage to said trustees, to be sum
rogated to the rights of said Bigelow under the said ecrei

and to have an assignment of the said bond and mor
and decree of the said Bigelow. A gaj

The said Bigelow has been applied to in behalt o
orators, and all the other beneficiaries under the sai » J
gage to said trustees, to receive the said

40 said decree, in order that your orators who contn u 1
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ithe payment thereof may be subrogated to his rights there-
under, and have an assignment of said bond and mortgage
landdecree thereon, and they have requested an assignment
[thereof, but the said Bigelow has expressed himself willing
to receive the said moneys, if they are tendered by your
[orators, the said trustees,' acting for the benefit of their
[trust, and your orators desire so to tender the same, and are
[©o willing to pay the same, but do not intend that the
beneficiaries under said trust mortgage, who do not con-
tribute to the payment of said decree, shall receive any part
lof saidd moneys so paid by your contributing orators, when
[they are hereafter raised out of the property ordered to be
[sld by said decree. The said Bigelow has also caused your
[orators to be informed that if the said money is tendered
[not for the benefit of the trust generally, but by or for the
[benefit of any individual beneficiaries, or any mere portion
lof the beneficiaries, it will not be received.
I And your orators say that they desire to tender and pay
thesame for the benefit of the trust generally, in manner
Before explained, but not in such manner that the bene-
ficiaries who do not contribute can realize hereafter out of
pie premises, subject to said decree, any portion of the
money so contributed by your orators so contributing.
I Itis impossible that the said money should be tendered
ly all the benficiaries, as many are unable; although, as
hour orators believe, every single beneficiary under said
[mortgage (except said Bigelow) is willing to do so, if he
|ere able, yet every one, except Bigelow, is anxious and
lesirous that your orators should make said tender, and be
lubrogated to said Bigelow’s rights, and have an assign-
pent of said bond and mortgage and decree thereon.
I And the said Bigelow also caused your orators to be in-
Proied that even if the said money is tendered in the
panner in which he has informed your orators he would

jeceive the same, he will not make any assignment of said
Pecree.

I And your orators further show that the said Bigelow sets
ip and pretends that he has a right to refuse to permit your
[rators to be subrogated to his rights under said decree,
| ma”e an assignment, on the ground that he desires
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14 IN CHANCERY OF NEW JERSEY.

that the security of the said trust mortgage under which
your orators claim, and he also claims, as holder of the sad
notes, secured thereby to the extent of about ten thousand
dollars, shall be enhanced in value by the extinguishment
of the mortgage now in decree.

But your orators are advised and insist that the sad
ground is a mere pretence. The said security of the nmot-
gage to the said trustees cannot be enhanced except by the
payment and cancellation of said Bigelow’s decree.

The said Bigelow can have no equity to enhance his secw
rity by the total loss to your orators of the money whch
they should pay to said Bigelow to protect their and hs
interest in the said trust mortgage from the said decree o
said Bigelow.

The only equity of the said Bigelow, in respect of hs
interest in said trust mortgage, is the very equity your a=a
tors have, and no more.or greater, to pay off said decree,
for the protection of their and his said trust nortgage
security, and have an assignment of said decree, and the
bond and mortgage on which it is founded, made for tte
benefit of those interested in said trust mortgage who pay
the same, which benefits enures equally to the benefit d]
those who payTand those who do not, except that those whoj
contribute will be further entitled to reimbursement of the
money paid. The refusal of said Bigelow to assign sid
bond, mortgage, and decree on payment thereof, is ineqni-l
table and unjust.

The said ground of the refusal to assign said decree, that
said Bigelow is entitled to have the security which he is
entitled to, in common with your orators and others, enhance
is a mere pretence, but the real ground of refusal is that he
desires to have the said property sacrificed, and to purchase
the same in at one-half its value, or to constrain youroraj
tors, by said refusal, to pay him at once the whole amount}
of his interest in said trust mortgage and another dai®
against said Rommelt and Leicht, secured by stock an
bonds, and he has, from time to time, proposed to give tine
to your orators for several years to pay said decree, if yar
orators would pay said notes held by said Bigelow, an
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cured by said mortgage to said trustees, and the other notes
[secured by said stock and bonds.
I Your orators have caused to be tendered to the counsel
laud solicitor of said Bigelow, the said moneys due on said
[decree, and demanded an assignment of the said bond, mort-
gage and decree, and- said Bigelow has neglected and re-
alised to make such assignment.
1 And your orators further show, that they are willing to
[pay at once the money due on said decree of said Bigelow
[into this court, to be paid out to the said Bigelow upon his
[making an assignment of said decree and execution, and
bond and mortgage, on which the same are founded.
I In tender consideration whereof, and forasmuch as your
[orators have no relief except in this honorable court, to the
lend that the said William A. Bigelow and John Reinhardt
Imiiy answer this, your orators’ bill, under oath, and that the
laid William A. Bigelow may be compelled, by the decree
mfthis court, to accept said money due on his said decree,
land that your orators, who contribute said money to pay
peid decree, may be allowed to redeem said mortgage and
iecree of said Bigelow, and be subrogated to the rights of
mhe said Bigelow, under his said bond, mortgage, and decree
Pereon, and execution issued, and that the said William A.
pigelow may be compelled to assign the said bond, mort-
gage, and decree, and execution to your orators who con-
fibute said money to pay said decree, or otherwise, as shall
inequitable andjust, and that in the meantime, all interest
P the moneys due upon said decree may cease, your orators
iereby tendering to pay the same into this court, to be paid
I't on the assignment of said decree, and that the said Bige-
r dld John Reinhardt, sheriff of the county of Hudson,
I ° olds thé said writ of execution, may be enjoined and
I ramed selling the said lands and property in said
iciee of said Bigelow, and execution described, on the fifth
fu*  e*ruarY?  the year eighteen hundred and seventy-
?7r anY °ther time, and that your orator may have
mM " 6l and °ther Telief as to this court shall seem just.
Lj & Hcplease your Honor, to grant unto your orators not

Mer 1 H1|8Wr*  injunction, issuing out of and under
I ea O tiis Honorable Court, to be directed %> the said

20
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William A. Bigelow, his solicitors, attorneys, counsellors
and agents, and the said John Reinhardt, enjoining ad
commanding them that they refrain from selling or disposj
ing of the lands and property in the Schedule G, hereto
annexed, so mortgaged to said Bigelow, and ordered to be
sold by said decree and execution. But, also, the Stated
writ of subpoena, issuing out of and under the seal of thy
court, to be directed to the said William A. Bigelow, Jdmn)
Reinhardt, John Roemmelt, and Amelia his wife, Andrew|
Leicht, and Mary his wife, commanding them on a catan
day and under a certain penalty, to be and appear befoe
your Honor in this Honorable Court, then and there o
answer the premises, and to abide and perform such decred
in the premises as to your Honor shall seem meet, and g=ll

be agreeable to equity and good conscience.
ROB’'T GILCHRIST,

Solicitorfor ecmd of Counsel with Complainants.

Schedule A

Notes referred to in the within Bond.

H TLANDSBERG: JOHN KRESS

3nos. ﬁrﬁ& ote.
b : g
! B g
% ¢ f « 1
i P
B 10h - I «

HANOVER NATIONAL BANK VIRGIL DE ESCORIAZA



IN CHANCERY OF NEW JERSEY. 17

SIMON BERNHEIMER
- i3 wol
N £ .
« @
k $
; g 10h « ’
oAUPB
ALBERT GEIGER
T e
& §
E 1 ‘<<
$1847 31
WM H. AKIN &S0N
ke, 5B
E « (857
# f:f i
(] (S5
B 10« BB
97 B
WM A. BIGELOW.

THEODORE ROSE
janesy npte.
“ &
B 4%
f «
a R &
BURLAGE « Q0




18 IN CHANCERY OF NEW JERSEY.




IN CHANCERY OF NEW JERSEY. 19

) «
) 1
< [
« bt
3 1Gh 1

note.
T B
B
n
) «
«
I 10th |

Schedule B

All those certain lots, pieces, or parcels of land, situate',
ying, and being in Hoboken, county of Hudson, and State
jdNew Jersey, and which are known and distinguished
pon a map entitled “ Map of Property, situate at Hobo-
n Hudson county, New dJersey, belonging to the estate

| John G. Coster, deceased, surveyed and laid out into
s November, 1860, by Daniel Ewmn, Austin D. Ewen,
ity surveyors, New York,” hied in the office of the clerk
I said county of Hudson, as lots numbers 14 and 15, in
knumber 9 ; lots numbers 1, 2, 3, 4, 5, 6, 7, and 8, in

k number 29; lot number 24, in block number 18 ; lots
Ambers 19, 20, 21, 22, 23, 24, 25, 26, 27, and 28, in block
limber 19; lots numbers 1, 2, 3, 4, 5, and 6, in block num-
|8r139; lots numbers 2, 3, and 4, in block number 132;
of lots numbers 30, 31, 32, and 33, in block number

t' westerly part of block number 23; lots numbers 25,26,
Janl 31, in block number 29; lots numbers 27, 28, 29,
Id 30, in block number 27; lots numbers 15, 16, 17, 30r
1) 32, 33, and 34, in block number 26; lots numbers 10,
m112,13,14, 15, 16, and ly, in block number 40; lots
ambers 1, 2, 3, and 4, in block number 25; lots numbers
1> -ffl 28, and 29, in block number 17; lots numbers 26, 27»
all 29, in block number 16 ; lots numbers 25, 26, 27?7
129, and 30, in block number 15; lots numbers 15, 16>
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and 17, in block number 30; lots numbers 7, 8, 11, and 19
in block number 31; lots numbers 1,2, and 3, in blocH
number 11p lots numbers 5, 6, 7, and 8, in block mumbed
62 ; part of lot number 4, in block number 30, as laid ati
on said map.

Also all those lots of land, situate, lying, and being IJ
the city of Hudson, aforesaid, county of Hudson aforesaid]
and which on map entitled “ Property belonging to James
Montgomery, Jr., Hudson City, N. J.,” made by J M
Foquet & Co., surveyors, are known and distinguished aJ
follows: lots numbers 1 and 2, and lot lettered A, in HodM
number 1; lots numbers 1, 2, 3, 4, 14, 26, and 27, in blodl
number 4; lots numbers 7 and 8, in block number 3, aslad
down on said map.

Also, all those certain lots, pieces, or parcels of land shi
ate, lying and being in the city of Hudson aforesaid, whcH
on a map entitled “ Map of Property belonging to the Yai
Vorst Heights Company, situated on Palisade avenue, og
posite Washington village, Hudson county, N. J , aredesl
ignated and distinguished as part of lot lettered A andlda
lettered A 1, B 1, B 2, CC 1, C 2, DD 1, D 2, and b\
numbers 123,124,169,170, 171,172, 173, 174, as laid dowi|
on said map.

Also, all those certain lots, pieces, or parcels of landsn;]
uate, lying and being in the city of Hudson aforesaid, whidVl
are known and distinguished on a map entitled, “ Mapol
Property of E. C. Bramhall and others, Hudson City, Hudj
son county, N. J., made by Loper & Britton, Town Suj
veyors, Bergen, Hudson Couuty, N. J., April 18th, 1851
as lots numbers 1, 2, 3, and 4, forming one plot, numberei
1, in block number 12 ; lots numbers 1,2, 3, and 4, f°rin
one plot number 4 in block ,number 12 ; and lots numbeij
1, 2, 3, and 4, forming one plot, number 3, in block num el
10, as laid down on said map. 1

Also, the one undivided half or moiety of all those certaij
Lots, pieces, or parcels of land situate lying and beingm 1
city of Hudson aforesaid, known and distinguished on afflj
entitled “ Map of Property situate on Bergen Heigd
adjoining the reservoir of the Jersey City Water ord
laid out by Levi W. Post, City Surveyor,” filed in the oft 1
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lof the clerk of Hudson county, as lots numbers 16, 17, and
118n block A; lots 17 and 18 in block D ; lots 13, 14, 15

16,17,18,19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 3 31’
i32,33, 34, 35, 36, and 37 in block M ; lots numbers 21, 22,
land23 in block L; lots number 1, 2, 3, 4, and 5'in block
0; lots numbers 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21,
p, 23 24, 25, 26, 27, 28, 29, and 30 in block N, as laid
down on said map.

Also, all those certain tracts of land situate, lying, and
feeing in the township of North Bergen, county of Hudson
[aforesaid, containing together about thirty acres, more or

s which were conveyed to the said John Roemmelt and
Indrew Leicht, by Aloys Hoilinger, by deed dated April
10th, 1866, and recorded in the clerk’s office of Hudson
Bounty, on the 21st day of April, 1866, in Liber 131 of
1Deeds,page 383, &c.

Schedule C.

- All thosf nine certain lots, pieces or parcels of land and
jpremises, situate, lying and being in the pity of Hudson, in
Be county of Hudson, and in the State of New Jersey, and
f ic on a map, “ Map ot the Property belonging to the
Ian Vorst Height Company, situate on Palisade avenue,
|Pposite Washington Tillage, Hudson county, N. J.,’ and
|uly hied of record in the office of the clerk of said county
H U H are known and designated as lots lettered BB
H H 2" DI) I D 2>and taken together, and may
m W M ESfollows: beginning at a point in the easterly

dS°n aveime’ distant one hundred and seventy-five
I ) feet, southerly from the southerly line of Broad street,

LT X °n &ld mapI “ence running southerly along the
[ | Hudson avenue two hundred and sixty-two
Itn ht SIXinCheS feet, 6 inches;) thence easterly, and
150ff an”* es to Hudson avenue, three hundred and fifty

Nesterf6 -0 i>aterson avenue; thence northerly along the
LI J . 6ofPaterson avenue two hundred and'sixty-two
P and six inches (262 feet, 6 inches ;) thence westerly, and

r alled With th« line above run at right angles to Hudson

lo
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m avenue, three hundred and fifty (350) feet to Hudson averue,

10

20

30

at the point .or place of beginning, subject, however, to the
easement of a private mountain road, as indicated and lad
down on the said map, being the same premises conveyed!
to the said John Roemmelt and Andrew Leicht by thaJ
following deeds : one deed from Frederick Rohland and wife,
dated August 21st, 1856, and recorded August 28th, 155
in Book 56 of Deeds for Hudson county, pages 130, &c.

One deed from Peter Scheider and wife, dated April 6h
1858, and recorded April 26th, 1858, in Book 66 of DeedJ
pages 51.3, &c.

One deed from Philip Lauer and wife, dated May I
1858, and recorded December 19th, 1859, in Book 78 d]
Deeds, pages 30, &e., and a deed from dJohn Walker, ad
wife, dated December 15th, 1862, and recorded December|
20th, 1862, in Book 97 of Deeds, pages 374, &c.

New Jersey, Hudson county, ss.— Charles Spielman,
being duly sworn according to law, on his. oath saith—thet
he is one of the above named complainants; that he heg
read the foregoing hill of complaint; that he has been oo
versant with the facts relating to the settlement of the said
Roemmelt and Leicht with their creditors, and with the
giving of the said mortgage to said trustees, and generally
with the progress of matters relating to said mortgage ad
said decree of said Bigelow; that the sale under said Bge
low decree and execution is to take place on the fifth day
of February, a.d. 1874; that the complainants have om
tributed the moneys in the bill mentioned to pay off sad
Bigelow decree in the proportion therein mentioned; t}EH;
the complainants are owners of such of the notes
by said trust mortgage as in said bill is stated and set forth;
that it is necessary for the protection of the interest of dl
parties who are beneficiaries under the said trust nortgage®
that the said sale, under said Bigelow decree, should ro ;
take place, but that the said Bigelow decree should be paid,
by the persons so interested in said trust mortgage, if they
can be subrogated to said Bigelow’s right under said decres,
and have an assignment thereof; that the said Bigelo™6
pretence of being unwilling to assign his said decree m
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payment thereof, because he wishes his security as cestui
Lie trust, under the trust mortgage to be enhanced, is
without any foundation in truth ; that he knows an enhance-
nment thereof by such payment can never take place, inas-
mxh as if such would be the effect of such payment, he
[well knows that the payment would not be made; that his
peal object in refusing to make an assignment of said decree
lseither to enable him to purchase the lands subject to be
told thereunder at a great sacrifice, or to constrain his co-
neneficiants under the trust mortgages to pay the notes he
foolds secured by said trust mortgage and another claim he
ps against said Roemmelt and Leicht, secured by pledge of
stock and bonds ; that said Bigelow has made propositions
todeponent, that if the said trustees or the other creditors,
lorsaid Roemmelt and Leicht would pay off the said debts
|ue to said Bigelow, secured by said trust mortgage, and
ihe debt he claims so secured by said stock and bonds, he
[would not press said sale under his said decree, but none
of the complainants are under any moral, equitable, or legal
[obligation to do so, and were obliged to refuse such propo-
pition; such proposition has been renewed, and in writing,
[pore than once; that said chattel mortgage in said bill
mentioned, was given to said trustees as in said bill is stated;
Ple situation of the property mortgaged to said Bigelow, as
iell as of that mortgage to said trustees, is as it is stated to
leinsaid bill; that the amount stated in said bill as paid
Insaid trustee mortgage, and the amount remaining unpaid
pereon, and the amount unpaid and due on the notes held
V' complainant, are truly stated in said bill; that depo-
lenthas seen the letter of the counsel of the said Bigelow
P the counsel of the complainants, in which the ground on
( lca 8" Bigelow refuses to assign said mortgage on pay-
pent by complainants is stated, and the said ground is truly
fated insaid bill; and deponent further says, that he verily
Believes every allegation of the said bill’to be true ; that
leponent knows all the securities that said trustees have-for
I ®payment of the moneys secured by said trust mortgage,
If all of them together are a scanty security for the pay-
Knt of said moneys.

Char les Spiel man.
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Sworn and subscribed before me at Newark, this 2d day
of February, a. d. 1874.

Theodore Runyon, G.

New Jersey, Essex county, ss.—Simon Bembheitner,
being duly sworn according to law, on his oath dgwj
seth and saitli—that he is one of the trustees and com
plainants in the above bill mentioned, that ou the
second day of February, a. d. eighteen hundred and sev]
enty-four, he made a tender to Cortlandt Parker, Fsqure
solicitor and counsel for said Bigelow, in the foreclosure
suit within mentioned, of fifty six thousand nine hundred|
and seventy-five dollars, the amount of money due on the
decree aforesaid, as deponent verily believes; that said tex
der was made on certified checks, and said Parker waived
getting legal tenders for the purpose of said tender, which
had been procured by deponent for the purpose, and dgpo-
nent then and there, on behalf of complainants, demanded
an assignment of said decree, bond and mortgage, and exed
cution, and said Parker said he declined to accept the
moneys on such condition, but would telegraph to his diert,
and he did not know what he would do; and deponent
further says, that the facts, matters, and things in the fae
going bill set forth, so far as they relate to the acts ad
deeds of deponent, are true, of his own knowedge, and ©
far as they relate to the acts and deeds of others, he

believes the same to be true.
Simon Bernheimeb.

Sworn and subscribed before me, at Newark, this 21

day of February, a.d. 1874.
Theodore Runyon, ¢c- 1

State of New York, city and county of New York,
Adolph Ascher, being duly sworn according to law, m
his oath deposeth and saith—that he resides in the saiday
of New York, that he has read the foregoing bill of agn
plaint, entitled “In the Court of Chancery of New Jersey,
and that he knows, of his own knowledge, that the state

ments made in paragraphs nine and ten thereof, are true.
A. Ascher.
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m Subscribed and sworn to before me, this 30th. day of
iJanuary, 1874.
Fred erick B. Swift,
Commissionerfor N. J.,in andfor N. Y.

A true copy. -
H. S. Littl e, Clerk.

ANSWER.

[The answer of William A. Bigelow to the bill of complaint
[of George W. Oassedy, Francis T. Lilliendahl, Yirgil de
Escoriaza, and Simon Bernheimer, trustees, and others
named in said bill, their cestui que trusts, in a certain
mortgage therein mentioned named, complainants.

J This defendant, now and at all times hereafter, reserving
to himself all right of objection to the errors, uncertainties,
ferd irregularities in said bill contained, for answer thereto,
ferto so much as he is advised it is material for him to make
pswer unto, answering, says—
J That he admits that he hath obtained in this court the
fecree for foreclosure and sale in said bill mentioned, that
Execution hath been sued out thereon, the sale ordered
Bereby advertised, and that such sale would have taken
jplace as in said bill stated, but for the order of this Honor-
hle Court.
[This defendant also admits, that prior to the filing of the
N bill of complaint, tender was made to the counsel of
P defendant of a sum of money equal to the amount of
jF decree, with interest and costs, by the counsel of said
mPplainants, or some of them ; and he says that he learns
J Tlhis said counsel, and believes that on inquiry by his
P attorney and solicitor as to said tender, it was expressly
s&ed that the same was made for and on conditions of
Iceiving from this defendant an assignment of said decree,
that the tender was made by the trustees in said mort-
1 s for the cestm que trusts secured thereby, and that,
mn er instructions from this defendant, his said solicitor
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refused said tender upon said conditions, stating that le
would receive from said defendants in said execution, a
any person acting for them, payment of the sum, and would
receive such payment from the said trustees, or any pasam
secured by said mortgage, payment of said execution anJ
decree, but that this defendant would not make an assigl
ment of said decree to any one.

And this defendant further answering saith, that th
reason of his conduct in the premises was not, as alleged id
said bill, a desire to have said property sacrificed, or topd
chase the same himself, or to constrain the complainants tq
pay him any other debt, as stated in said bill; but that thd
motives governing him are as follows: First, that heis
advised by counsel that he is not by law called upontgq
make any such assignment; second, that being himself a
creditor of the said defendants in said execution to a com
siderable amount, as stated in said bill, and having aful
conviction that said defendants in such execution can sl
the said decree if they choose, or procure some one to pn
it for them, he regards the enforcement of said decree les|
for his own interests, and best for those of the parties repre
sented by said trust mortgage.

And this defendant insists that he has the same right tq
his opinion as to what is best for his own interest, botha
complainant in said decree, and as one of said cestui que tnst*
under said mortgage, as the said complainants or either d
them, and he submits that, the statement of the complainant!
in the said bill that said Roemmelt and Leicht have, andj
the making of said mortgage, actually paid thereon enougi
to satisfy or nearly satisfy the said decree, sufficiently s
tains his opinion as to their ability to pay said decree, I
the same be proceeded with.

And the defendant submits, that it sufficiently appeal
that said complainants have not any right to demand thj
assignment of said decree of him, because, if such assigl
ment were made, this defendant would occupy exactly 11
same position in relation to the complainants, which theyrow
sustain in relation to him. They would own the deag
which he now owns, and have an interest in the mortgage
in which they now possess such a large interest, but n
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Insistment is right, this defendant, after assigning said
Becree, could pay them back said money, and have the
iright thereupon to receive the said decree back again, and
ioon ad infinitum.

And this defendant submits, that the only proper course
ifir the protection of all parties in this matter, is for the
Jdeto take place. If any buyer will give enough to pay
joth mortgages, they will be paid, and the rightful demands
bf all satisfied. If not, the said trustees, by purchasing the
property, can acquire the same for the use and advantage of 10
(heir said trust.

And this defendant saith, that he is ready to accept the
honey due on said decree in payment thereof, but not to
Ive any party, who is no more entitled to equitable re-
[if than himself, the advantage of the decree which he
assesses, and by means whereof he can, in his judgment
Impel the defendants in said execution to discharge the

mortgage, and thereby enhance the security oi the
lecond.

And defendant saith, that the complainants took their said 20
imortgage with full notice of his first mortgage now in
Becreg, hut by seeking to obtain payment of their debts
Before said first mortgage or said decree was paid, and by

ng the avails of the business of Roemmelt and Leicht
n their own use, instead of causing them to be applied to
first lien, have created all difficulty there is in the
latter. All they now do is to pay back to Roemmelt and
leicht what they have received. Let it be applied to the
ischarge of the decree, and with their security enhanced,
fait awhile and get the money back from the property or 30
l amits present owners.

[And as to the value and condition of said property,
pendant saith, that he has no knowledge, and that he
Ipes and believes it good security for both the mortgages
listing thereon. But he “denies, from information and
Ipef, that it cannot be divided, or is unsaleable unless sold

[And this defendant denies all manner of combination
1 confederacy wherewith he is by said bill charged,
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and humbly prays to be hence dismissed, with his reason!
able costs herein wrongfully sustained.
PARKER & KEASBEY,
Solicitors and of Counselfor Defendant 1

Essex county, ss— William A. Bigelow, the above
defendant, being duly sworn, saith—that the parts,
and things in the above answer contained, so far as
late to his own acts and deeds, are true, and so far
relate to the acts and deeds of others, he believes
be true.

Wm. A. Bigelow.

Sworn and subscribed, this 23d, day of February, 184J
before me.
N. Perry, Jr,
M. C.of N T

[Filed May 28, 1874.]

This cause coming on to be heard before the Chancellor)]
on the twenty-third day of February, in the year eighteen!
hundred and seventy-four, on an order to show cause whn
an injunction should not issue pursuant to the prayer of the
bill, and having been adjourned from time to time, forthei
convenience of counsels’ arguments, and on the fourth dy
of May instant, the answer of said Bigelow being read ad
amended in the reading thereof at the request of hj
counsel, so as to admit the tender by the trustees for certain
of the beneficiaries as in the bill mentioned, and the answer
of Roemmelt and Leieh't and their wives being read, ad
it appearing by the answer of the latter that the principal
debtors admit the equity of the complainants’ bill, and tha
it would be just that, on the redemption and payment of the
bond and mortgage and decree of said Bigelow by the sai|
trustees, in behalf of the beneficiaries who raise the money
to pay and redeem said mortgage and bond of said Bigelow,
and the decree thereon, which mortgage of said Bigelowl]j
prior to the mortgage of said trustees, said persons pajl)
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[the same should be entitled to enforce the same against the
mortgaged premises, and the said John Reinhardt not
having answered the bill, and the cause being, as respects
him ready for decree final.

And the Chancellor having heard the arguments of
Robert Gilchrist, of counsel with the complainant, and of
Cortlandt Parker, of counsel with the defendant, Bigelow ;
and it appearing to the Chancellor by the bill and answer
[of said Bigelow, that the said complainants are trustees of
amortgage on property on which the mortgage and decree
of said Bigelow are a prior lien, and that certain of the
beneficiaries in the bill named under the mortgage of said
trustees, raised and paid into court, by leave of the court,
[the full amount of the said Bigelow’s bond, mortgage, and
decree, principal, interest, and costs, to the day of such
payment; and it also appearing to the Chancellor that the
paid moneys were, on the day of the payment into court,
tendered to the said Bigelow or his counsel, and such tender
was not made upon an improper condition, by reason of the
[demand for an assignment of said bond, mortgage, and
iecree, and that from the.day of such tender and payment
[into court the interest on said money due to said Bigelow
should cease, except so far forth as the interest realized on
[the money while in this court—

Kltis now, on this twenty-eighth day of May, in the year
[eighteen hundred and seventy-four, (until which day the
Chancellor considered the said pleadings and agreements,)
jrdered by the Chancellor that the said injunction prayed
lorthe bill do issue, and that on the delivery into court or
jo thecomplainant out of court, for the beneficiaries paying
1|e money aforesaid of an assignment by said Bigelow of
mis saul bond, mortgage, and decree, the said money now
P court be paid out to the said Bigelow ; the said assign-
pent to be duly acknowledged and to be approved, if the
iomplainant require it, by a master of the court, to whom
| e court will refer the matter, in case the parties shall
1 ler, no sale under the execution on said decree is to be
Pa e, however, »without the order of this court thereto first
|a and obtained ; and all further equity is reserved until
| . nal hearing ot the cause. Theodore Runyon, G

I truecopy—H. S. Litt1e, Clerk.
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OPINION.

The Chancellor . The complainants, George W. Cassidy,
Francis T. Lilliendahl, Yirgil de Escoriaza, and Snmn
Bernheimer, as trustees, and Simon Bernheimer and Yirgil
de Escoriaza in their own right, and The Marine National
Bank, The National Park Bank, and other individuals axd
corporations, filed their bill to redeem. The trustees ae
holders of a mortgage to secure the payment of over $20J
000 upon the brewery premises of Roemmelt and Leicht, in
Hudson county, on which the defendant, Bigelow, when
they took their mortgage, held a prior mortgage for $#Q000;
and interest. Upon this mortgage he had then obtained a
decree for forclosure and sale in this court. That decree is
still unsatisfied. An execution was issued upon it, under
which the premises have been advertised for sale by thg
sheriff, but no sale has as yet taken place, adjournments:
having been made from time to time. At the filing of the
bill the defendant, Bigelow, threatened to proceed to sle
The trustees hold their mortgage in trust for various credit-
ors of Roemmelt and Leicht, among whom are two of thar
own number, and the other complainants and the defendant,
Bigelow. The premises comprised in the mortgage cusist
of about two acres of land in what was formerly Hudson
City, (now included in the boundaries of Jersey City,) M
which is a very large brewery of costly construction, wit 1
stables, wagon houses, wagon shops, a large cooperage, a
large dwelling house for workmen, a saloon in a large frang
building, a bowling alley, and a summer house, and te
private dwelling house of Roemmelt and Leicht, the nor j
gagors. In addition to this property, the mortgage o te
trustees covers two plots, containing nearly an acre, a P “,
ing the land covered by the first mortgage, and about eig \
city lots near to, but not adjoining the premises desefi e
in the first mortgage. The trustees hold besides, as security
for their mortgage debt, a chattel mortgage of all theto u
machinery and implements, casks, barrels, wagons, a®U
and other personal property belonging or relating to *
brewery or its business. This personal property is O
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[value of about $30,000, and if sold apart from the brewery
jmst be sold at a comparative sacrifice. The business is
now successfully carried on by Roemmelt and Leicht, who,
since the giving of the mortgage of the trustees, have paid
on account of the debt secured thereby, about $54,000, and
there is now unpaid on account of it $154,000, of which un-
paid indebtedness the amount of $126,000 is held by those
of the beneficiaries under the second mortgage, who have
[contributed to redeem the first. The premises are more
valuable to Roemmelt and Leicht than to any body else.
[The part covered by the first mortgage is by far the most
[valuable part of them, the buildings being upon it. The
property, if sold at this time would not, it is alleged, bring
over half of its value, and a sale would endanger, if not
destroy the complainants’ security. The interest of the
defendant under the second mortgage is about $6,000. The
defendants, Roemmelt and Leicht, and their wives, have
answered, consenting to the substitution of the complainants
inthe place of Bigelow, as to the owner of the decree, and
admitting that the payment thereof by the complainants or
any of them should not extinguish the debt or lien of the
iecree, and consenting that the decree shall remain a first
lien on the premises mentioned therein, subject to a prior
[mortgage of about $2,300 on part of those premises.
I The complainants ask to be permitted to redeem Bige-
low’s mortgage in the interest and for the protection of the
Irust under their mortgage. Before filing the bill, they
[applied to Bigelow and requested him to permit them to
Redeem his mortgage, tendering themselves ready to pay
J e amount due on the decree and execution, on his execu.
|mg an assignment thereof to them, but he refused. He
impressed his willingness, however, to accept the amount
Pndered in payment of the decree, and acknowledge satis-
petion, but refused to permit the complainants to be sub-
Bituted, by virtue of such payment, to his rights under the
i
I Bigelow has answered, admitting the facts above stated.
res'sfs the complainants’ claim to subrogation, on the
ground that he, having a debt secured by the mortgage of
I e trustees, and another debt due from Roemmelt and
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Leicht, not sécured by mortgage upon the brewery pren-
ses, has a right to protect those claims by means of hs
mortgage, and this, he thinks, can be best done by compel-
ling payment. His counsel argues that his equity is eqal
to that of the complainants, and that, therefore, if ths
court should allow the desired subrogation, he, by virtue d
his interest under the mortgage to the trustees, might n
turn successfully apply to be permitted to redeem the mot-1
gage now held by him, from them. He further insists thet
if the substitution be allowed, the complainants will, by
reason thereof, have the advantage over him which he row
has over them. But no such result is to be anticipated,
It is admitted that, notwithstanding the statement in tlg
answer to the contrary, the application to redeem is madke
in behalf of the whole trust, including, of course, thy
defendants’ claim thereunder, although the complainants,
other than the trustees, have ah ne contributed the whoe
of the money requisite to the redemption. This court wll
see to it that in the subrogation no advantage is given to
the complainants to the prejudice of Bigelow’s interest,as
a beneficiary under the mortgage held by the trustees. Te
decree is under the control of this court. If it be decreed
to stand as security to the complainants for the anount!
advanced to redeem Bigelow, with the restriction that sde
of the mortgaged premises under it shall not be made with
out the order of the court, it is difficult to see how Bgej
low’s interest under the mortgage of the trustees can hx
prejudiced. The right of the mortgagees under that nat)
gage to redeem, under the circumstances, is clear. Tacking
is not permitted in this state. Nor will the fact that the
prior mortgage has an interest undér the subsequent axg
prevent the court from decreeing the redemption. *
Saunders v. TVinship and Frost, 5 Pick. 259, the holdero|
the first and second mortgages was, with two other persons,
the holder of the third. He was in possession under 10|
first and second. . J
The two who were interested with him in the third moM
gage applied to redeem him as to the first and second,
resisted, on the ground of his interest in the thirds 5 | H

4P insisting that he was entitled to hold the premises unti
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debt under that mortgage should be paid, and that, there-
fore, the complainants, should be required to redeem him m
not only as to the first and second mortgages, but also as to
his interest under the third.
I It was held that they might redeem him, as to the first
and second mortgages, and though they could not compel
ihmto contribute, he could not avail himself of his interest
inthe third mortgage, but they would be entitled to posses-
sion until they were reimbursed his proportion, and that, if
Teelected to hold under the third mortgage, he should com 10
[tribute to the redemption of the first and second in the pro.
portion his interest in the third bore to that of the other
jtwo mortgages.
I Bigelow claims that, inasmuch as in his judgment it
will be to his interest, with a view to the collection of his
debt which is not secured by mortgage on the brewery, that
lis debtors should be compelled to pay off his mortgage”
Be court will not compel him to assign that mortgage. It
r difficult to see how the collection of the debt unsecured
|y mortgage, is to be facilitated or accelerated by com- 20
Ipelling the debtors to pay off his mortgage, but were such
aresult to be expected, that would not prevent the court
m’em doing equity between him and the trustees as mort-
gagees.
m It is the equitable right of the trustees to be permitted to
medeem his mortgage, and -to hold the premises under it
mntil they shall have been reimbursed their necessary ex!
menditure to that end, the principal, interest and cost due
ffIp| decree. And they have a right to an assignment of
| e decree. Pardee vs. Van Anken,3 Barb. S. C. R. 334; 30
ilwn” vs. Taylor, 8 N. Y. 44; Cheesebrough vs. Millard,
I *C R. 409; Stevensvs. Cooper,1J G R. 125; Smith
H E ! 1C°d’' 555; Exparte Crisp, 1 Aik. 133.
m e complainants, on filing the bill, paid into court the
amount, $56,975, due on the decree. They had pre-
viously tendered it to Bigelow, who as before stated, refused
+ receive it except in satisfaction of the decree. He is not
»/titled to interest on the money secured by the decree, ex-
*ept that which is allowed on money paid into court. Aus-

v-D? welVs Ex’rs, 1 Eg. Ca. Air. 319- 40
B
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The order to show cause will be made absolute, and an
injunction will be issued restraining Bigelow from selling
under the decree. On his executing an assignment of the
decree and execution to the trustees, in trust, to secure to
contributing complainants the repayment to them of tte
amount by them contributed to the redemption, with interest!
on so much thereof as is principal from the time the money]
was paid into court, he will be permitted to take the noney]
deposited, with the interest on it, payable under the ruleofl
this .court.,

For the complete protection of Bigelow, in respect of hs
claim under the mortgage held by the trustees, no sld
under the execution will be permitted without the previous
order of the court.

PETITION OF APPEAL.
[Filed June 9, 1874.]

Between William A. Bigelow, Appellant, ) On Bill, 1
and > Petition of j
George W. Cassedy and others, Appellees. ) Appeal.

To the Honoreibte the Court of Errors and Appeals,inm
last resort in all cases o f lay).

The humble petition of William A. Bigelow, the appelj
lant in the above stated cause, respectfully shows—t g
your petitioner finds himself aggrieved by an order anj
decree of his Honor, the Chancellor, made in a cause peaj
ing in the Court of Chancery of Kew Jersey, made anj
dated the twenty-eighth day of May, one thousand eg I
hundred and seventy four, wherein George W. Cassfd]
Francis T. Lilliendahl, Virgil de Eseoriaza, Simon
heimer and others were complainants, and the said i jl
A. Bigelow and others were defendants, in these respects, J
wit: That the said order and decree adjudges thatt eij
junction prayed for by the bill of complaint in thisc j
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should issue, and that the said order and decree declares
that the tender of the moneys in said decree and bill men-
tioned as having been tendered to the said Bigelow, or his
oounsel, was not made upon an improper condition by reason
pfthe demand for an assignment of said mortgage bond and
pecree in said order and bill mentioned, and that the said
prder and decree declares that from the day of said tender
and payment into court of said moneys, the interest on said
nmoney due to said Bigelow should cease, except so far forth
@ the interest realized on the moneys whilst in this court.
|Ad your petitioner humbly appeals from those parts, re-
spectively, of said order and decree, which decrees as afore-
sad upon the ground that the same therein is erroneous;
[or that said injunction ought not to issue; and for that said
fender was made upon an improper condition by reason of
uh demand of such assignment; and for that the said
ligelow was at all events entitled to all interest due upon
pd bond, mortgage and decree. Your petitioner, there-
lrg, prays that the said decree of the Chancellor may be, in
le particulars aforesaid, reversed, set aside, and for noth-
ig holden. And that your petitioner may have such other
fed further relief in the premises, as to your Honor may
feera meet.
PARKER & KEASBEY,
/Solicitors o f Appellants.
CORTLANDT PARKER,

n Of Counsel with Appellant.
bated June 9th, 1874:.
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