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Complaint.

Hudson County Circuit Court.
H olden in  and for Said County.

S tate of N ew J ersey, 
County of Hudson,

10

R ose H ansen , as administratrix 
of the goods and chattels, 
rights and credits, moneys and 
effects of Hans Peter Hansen, 
deceased, |

Plaintiff,
vs.

N ew Y ork Central & H udson 
R iver Railroad Company, a 
corporation,

Defendant.

Complaint. 
Action at Law

20

The defendant was summoned to answer unto/
said plaintiff therein in an action at law upon the ; 
following complaint.

The plaintiff, Rose Hansen, as administratrix 
of the goods and chattels, rights and credits, gQ 
moneys and effects of Hans Peter Hansen, de­
ceased, residing in the Township of North Bergen, 
in the County of Hudson and State of New Jersey, 
says:

1. That before and at the time of the commit­
ting of the grievances hereinafter mentioned, to 
wit, on the 3rd day of August, 1913, at Granton, 
in the County of Hudson, in the State of New 
Jersey, the said defendant was, and still is, en- 40
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Complaint

gaged in the business of a common carrier of pas­
sengers and freight by railroad, and was and still 
is engaged in commerce between the States of 
New ^ork and New Jersey, and other States of 
the United States of America, and the said de­
fendant then and there owned, possessed and had 
the management and control of a certain railroad, 

10 with its appurtenances, namely, the Hudson Divi­
sion of the West Shore Railroad, of which said 
defendant was the lessee, and which was then and 
there operated, controlled and used by it in such 
business of common carrier and in interstate 
commerce aforesaid.

2. That said defendant then and there em­
ployed divers large numbers of servants and 
employees to manage, operate and rjin its said 

20 i ailroad in its business of common carrier as 
aforesaid, and in interstate commerce as afore­
said, and the plaintiff’s intestate was, on the 
3rd day of August, 1913, a resident of the State 
of New Jersey, and was then and there employed 
in such commerce ¡by the defendant in the capacity 
of a nreman, for the purpose of firing an engine 
drawing cars and trains of cars carrying passen­
gers and freight over said Hudson Division of 
the West Shote Railroad, and in interstate com- 
merce between the States of New York and New 
Jersey, and other States of the United States of 
America, as aforesaid, and being so employed, 
the plaintiff’s intestate was engaged in said 
commerce in firing an engine as aforesaid, over 
the railroad aforesaid, and the injuries here­
inafter mentioned were received and suffered by 
the plaintiff’s intestate, Hans Peter Hansen, while 
employed in such commerce and were inflicted by 
the defendant through its officers, agents, servants 
and employees while he was so employed in such
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commerce by the defendant, as such common 
carrier in commerce between the aforesaid States,

3. The employment of the plaintiff’s intestate 
as such fireman was exceedingly dangerous and 
hazardous, if he was not provided with a reason­
ably safe place in which to perform his said work, 
and such place was not carefully and properly in- 10 
spected, protected and guarded, if the engines, 
cars, tracks, rails, road-beds, tools and appliances 
were not kept in safe, sound and indefective con­
dition and repair; if the cars and engines of said 
defendant were not properly manned, and a man 
was not kept on the rear end of engines and tend­
ers while they were running backwards, if cars 
and engines were not run at a moderate rate of 
speed in the yards of said defendant and if the 
plaintiff’s intestate was not warned of the ap- 20 
proach of such cars and engines and it thereupon 
became and was the duty of the defendant to pro­
vide and maintain sound, safe, and indefective 
engines, cars, tracks, road-beds, tools and ap­
pliances and to inspect the same at frequent in­
tervals, and also to provide and maintain a rea­
sonably safe place for its employees, and more 
especially the plaintiff’s intestate to perform the 
duties required of him by the said defendant, and 
when he was employed upon the tracks of said 30 
defendant company, to warn him of the approach 
of all cars and engines on said track so that he 
might not be subjected and exposed to unneces­
sary risks, dangers and hazards of life and bodily 
peril, not contemplated by his employment, to 
properly man said cars and engines, and at all 
times to keep a man on the rear end of such cars 
and engines and ring a bell when they were run­
ning backwards, and not to run backwards in the 
yard of said company at a greater rate of speed 40 
than 6 miles an hour.
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4. Said defendant then and there disregarded 
its duty in that behalf and did not provide sound, 
safe and indefective engines, cars, tracks, rails, 
road-beds, tools and appliances, did not provide 
a reasonable safe place for its employees, and 
more especially the plaintiff’s intestate to per­
form the work required of him as such fireman, 

10 did not keep the cars and engines of said defend­
ant properly manned, did not keep a man on the 
rear end of its engines and cars while running 
backwards, did not ring a bell when running 
backwards in accordance with the rules of said 
company, did not warn the plaintiff’s intestate of 
the approach of cars and engines, and thereby 
the plaintiff’s intestate was subjected and ex­
posed to extreme and unnecessary dangers of life 
and bodily peril, not required nor contemplated 

¿0 by his said employment, and there, while he was 
so employed in such commerce as such fireman at 
the place aforesaid, and while said defendant was 
such common carrier and engaged in commerce 
between the aforesaid States, and while the plain­
tiff’s intestate was engaged in such work of firing 
and caring for his engine over the tracks and road­
bed of the defendant used in such commerce as 
aforesaid, and while he was engaged in removing 
tools from one engine to another, to be used in 
caring for his engine used in such commerce, and 
by reason of the unsound, unsafe and defective 
condition of the engines, cars, tracks, road-beds, 
tools and appliances, which had been allowed to 
be and remain out of order for a long space of 
time, and by reason of the unsafe place furnished 
by the defendant in which the plaintiff’s intestate 
was required to perform his work, and by reason 
of the defendant failing and neglecting to guard 

40 saic* plaintiff’s intestate, and warn him of the 
approach of all trains and engines that might
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pass over said track while he was lawfully em­
ployed thereon, and just after the plaintiff s in­
testate had stepped from an engine to one ot the 
tracks of said defendant, an engine running back­
wards in a northerly direction over one of said 
tracks at a high and dangerous rate of speed, 
without ringing any bell, and improperly manned, 
there being only one of the crew thereon, and no 10 
man on the rear of said engine and tender, ran 
foul of and struck against said plaintiff’s intes­
tate, whereby he was knocked down to and upon 
the ground, and run over and killed by said en­
gine, on said 3rd day of August, 1913, leaving him 
surviving his widow, Rose Hansen, who was be­
fore and at the time of his death his wife, and one 
child, Petria Elizabeth Hansen, now 19 months of 
age, as his only next of kin and dependents. ^

5. And this plaintiff further avers that at the 
time of the death of plaintiff’s intestate^ he and 
this plaintiff were, and she still is a resident of 
the State of New Jersey, and that the said de­
fendant was and still is a corporation organized 
and existing under the laws of the State of New 
York.

6. This action was commenced within two 
years from the date the said cause of action 30 
accrued, wherefore and by virtue of an act of 
Congress of the United States of America en­
titled “ An Act relating to the liability of common 
carriers and railroads to their employees in cer­
tain cases,” and approved April 22nd, 1908, and 
the supplements thereto, and amendments thereof, 
said acts being public acts, an action has accrued
to said plaintiff to demand of and from 'the said 
defendant the sum of money hereinafter demand- ^  
ed, in manner and form as is demanded.
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h feaid plaintiff brings here into Court the let­
ters of administration of the goods and chattels, 
rights and credits, moneys and effects of the said 
Hans Peter Hansen, granted to her by the Surro­
gate of the -County of Hudson and State of New 
Jersey, on the 27th day of July, 1915.

10 8. Plaintiff demands the sum of $300. for the
lunera1 and burial expenses incurred by her for 
the burial of the remains of the said Hans Peter 
Hansen, the plaintiff’s intestate.

20

3  demands as damages the sum of
l  wenty-nve Thousand ($25,000.) Dollars.

WELLER & LICHTENSTEIN, 
Attorneys for Plaintiff.

Filed
Clerk’s Office 
Aug. 3, 1915.
Hudson County, N. J.
J ohn J . McGovern, C lerk.

30

40
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Answer.

The defendant answers as follows:
The defendant, New York Central and Hudson 

River Railroad Company, a corporation organized 
and existing under the laws of the State of New
York, says that: .

It denies the truth of the matters contained m
the complaint. . 10

Second Defense:
The plaintiff’s intestate was contributonly neg­

ligent in that he walked about the yard of the 
defendant at a time when he was not discharging 
his duties as an employe of the defendant, and 
crossed the tracks in said yard without looking, 
listening or exercising ordinary care, for his own 
safety, by reason of which the injuries complained 
of resulted. 20

Third Defense:
The risk attendant upon the walking about said 

yard and crossing said tracks of the plaintiff’s 
intestate was obvious to him and was therefore 
assumed by him.

Fourth Defense:
Neither the plaintiff’s intestate nor the defend­

ant was engaged in interstate commerce at the ^  
time when and the place where the alleged injury 
occurred.

VREDENBURGH, WALL & CAREY,
Attorneys of Defendant.

Filed
Clerk’s Office 
Aug. 19, 1915.
Hudson County, N. J.
J ohn J. McGovern, Clerk.

40
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Reply.

R eply to S econd D efense.

Plaintiff denies the allegations in the second 
defense of the answer filed in this cause.

Reply to T hird Defense.

10 Plaintiff denies the allegations in the third de­
fense of the answer filed in this cause.

Reply to F ourth D efense.

Plaintiff denies the allegations in the fourth 
defense of the answer filed in this cause.

WELLER & LICHTENSTEIN, 
Attorneys for Plaintiff.

20

We hereby consent that the within reply be filed 
as of time.

VREDENBURGH, WALL & CAREY,
Attys. for Deft.

Filed
Clerk’s Office 
Sep. 30th, 1915.
Hudson County, N. J.
J ohn J . McGovern, Clerk.

40
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Order.

Application having been made within six days 
after the rendering of the verdict herem or * 
rule to show cause why said verdict shou no
set aside, , -T* ± „

It i s , on this Sixth day of November, Nineteen
hundred and Sixteen,

Ordered that the plaintiff show cause before 
this Court at the Court House m Jersey City, on 
the Twenty-fourth day of November, 1916, at 1U 
o’clock in the forenoon, or as soon thereafter as 
counsel can be heard, why said verdict should not 
be .set aside and a new trial granted.

A nd i t  i s  f u r t h e r  o r d e r e d  that the objections 
of the defendant to the rulings of the trial court 
upon the following matters be and they are hereby
expressly reserved, to w it: ,

(1) To the admission in evidence of the state­
ments made by plaintiff’s intestate to the 
plaintiff.

(2) To the admission in evidence of the state­
ments made by plaintiff’s intestate to the 
witness Kathan.

(3) To the refusal of the Court to strike out
said statements. # „

(4) To the refusal of the Court to limit the 
effect of said statements in accordance 
with defendant’s motions.

(5) To the refusal of the Court to non-suit the
plaintiff. . <

(6) To the refusal of the Court to direct a
verdict for defendant.

(7) To the refusal of the Court to charge as 
requested.

(8) To the charge of the Court as objected to 
by defendant.

Let this Rule be entered.
LUTHER A. CAMPBELL,

Judge Hudson Circuit Court.
Filed
Clerk’s Office 
Nov. 10, 1916.
Hudson County, N. J.
J ohn J. McGovern, Clerk.

10

20

30

40
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Reasons.

The defendant sets down the following reasons 
why the verdict herein should be set aside and a 
new trial granted,
Because—

(1) Said verdict is contrary to the clear weight 
of the evidence.

10 (2) Said verdict is contrary to the charge of
the Court.

(3) The verdict is excessive.
(4) There is a material variance between the 

pleadings and the proofs.
(5) The verdict is the result of mistake, pas­

sion or prejudice on the part of the jury.
(6) The Court admitted illegal evidence over 

the objection of the defendant in addition 
to the evidence with respect to the admis-

20 sion of which defendant has reserved its
exceptions.
VREDENBURGH, WALL & CAREY, 

Defendant’s Attorneys.
Filed
Clerk’s Office
Nov. 10,1916.
Hudson County, N. J.
J ohn J. McGovern, Clerk.

40
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Order.
#

lx  is, on this 30th day of January, Ninteen hun- 10
dred and Seventeen, , ,,

Ordered, that said fourth reason be and the
same is hereby stricken out.

LUTHER A. CAMPBELL,
Judge.

Filed
Clerk’s Office 
Jan. 30, 1917.

Upon the return of the Eule to Show Cause

LUTHER A. CAMPBELL,
J

Filed
Clerk’s Office 
Dec. 4, 1916.
Hudson County, N. J.
J ohn J . McGovern, Clerk.

W eller & L ichtenstein, Esqs., and Alexander 
S impson, Esq., for plaintiff.

V r e d e n b u r g h ,  W all & Caret, Esqs., for de-

Hudson County, N. J .
J ohn J . McGovern, Clerk.

20

Order.

30

fendant.
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Conclusions.

Campbell, J .
Considering the amount of this verdict from 

every direction and angle permitted and war­
ranted by the evidence and according to it and 
resolving all questions of uncertainty and prob­
ability in favor of the plaintiff, and for and to­
ward the sustaining of the verdict for the purpose 

10 of testing it upon the question of excessiveness, I 
am forced to the conclusion that it is excessive.

A most liberal verdict, and the maximum that 
I would not have disturbed is $16,500. From the 
same method of reasoning and calculation applied 
to the jury’s verdict I must conclude that upon 
the question of contributory negligence they must 
have found against the defendant, and I do not 
find the evidence such upon this point as to war­
rant my disturbing or questioning the jury’s find- 

20 ing thereon.
While upon the other questions involved under 

this rule, the questions of fact, measured by the 
evidence, were close and the questions of law were 
likewise difficult and the correctness of the court’s 
rulings and findings thereon may with great 
reasonableness be questioned, yet as to the facts 
I cannot find such failure of proof or such pre­
ponderance against the establishing thereof as 
warrants the disturbing of the verdict for that 

30 reason and upon the correct or incorrect solving 
of the questions of law, I am likewise in the posi­
tion that considering the care and extent to which 
each was argued and considered at the trial, I 
cannot bring myself to any other conclusion there­
on than that then expressed and found.

The verdict should be reduced to $16,500, and 
the Rule to show cause will be dismissed except 
as to the amount of damages.

Plaintiff shall file her consent to reduction of 
40 the verdict to $16,500, and her waiver to the bal-
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ance of $3,500 within ten (10) days from the date 
hereof, otherwise a venire de novo shall issue up­
on the question of damages only.

Dated January 15, 1917.
LUTHER A. CAMPBELL,

Judge.
Filed
Clerk’s Office 
Jan. 15, 1917.
Hudson County, N. J.
J ohn J . McGovern, Clerk.

The plaintiff in the above entitled cause, hereby 
agrees to accept a reduction of the verdict in the 
above cause from Twenty Thousand ($20,000) 
Dollars to Sixteen Thousand Five Hundred 
($16,500) Dollars and requests that judgment be 
entered for that sum.

Dated January 19, 1917.
WELLER & LICHTENSTEIN, 

Attorneys for Plaintiff.
Filed
Clerk’s Office
Jan. 19, 1917.
Hudson County, N. J.
J ohn J . McGovern, Clerk.

10

20

30

40
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Judgment.

This action was tried before Judge Luther A. 
Campbell, with a jury at the Hudson Circuit Court 
October 21st and 30th, 1916.

The cause having been heard and submitted to 
the jury, they return their verdict as follows:—

They say they find for the plaintiff, and against 
the defendant and they assess the damages of the 

10 plaintiff on the Occasion of the premises at the 
sum of Twenty Thousand ($20,000.) Dollars over 
and above his costs and charges by the said plain­
tiff about his suit in this behalf expended.

And the matter coming on to be heard on a rule 
to show cause why the verdict so as aforesaid 
found should not be set aside and a new trial 
granted.

The Court orders unless the Plaintiff shall re­
mit all of said verdict in excess the sum of Six- 

20 teen Thousand Five Hundred ($16,500.00) Dollars 
as and for her damages on occasion of the prem­
ises and the plaintiff here remits the excess afore­
said.

Whereupon it is adjudged that the plaintiff re­
cover of the defendant the sum of Sixteen Thou­
sand Five Hundred ($16,500.) Dollars damages 
and her costs which are taxed at Eighty-two Dol­
lars and Fifty-four Cents ($82.54) making in the 
whole the sum of Sixteen Thousand Five Hundred 

30 Eighty-two Dollars and Fifty-four Cents ($16- 
582.54).

Judgment entered this Nineteenth day of Janu­
ary, A. D. 1917.

LUTHER A. CAMPBELL,
Judae.

Attest:
J ohn J . McGovern,

(Seal. Clerk.

40
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Notice of Appeal.

HUDSON COUNTY CIRCUIT COURT.

R ose H ansen , as Administratrix 
etc. of Hans Peter Hansen, 
deceased,

Plaintiff,
Action at

VSm f Notice of
Appeal

N ew Y ork Central & H udson 
R iver R ailroad Company,

Defendant.

P lease Take N otice:

That the defendant New York Central & Hud­
son River Railroad Company hereby appeals to 
the Court of Errors and Appeals from the whole 
of the judgment entered in the above stated cause.

Dated January 30, 1917.
Yours respectfully,

VREDENBURGH, WALL & CAREY, 
Attorneys for Defendant. 

To:
Messrs. W eller & L ichtestein,

Attorneys for Plaintiff.

Services of a copy of within notice of appeal 
is hereby acknowledged this 30th day of January, 
1917.

WELLER & LICHTENSTEIN, 
Attys. for Plaintiff.

Piled
Clerk’s Office 
Jan. 31, 1917.
Hudson County, N. J.

10

20

30

40
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Notice of Appeal

The answer of Luther A. Campbell, Esquire 
Jutlge of the Circuit Court, holden in and for the 
County of Hudson, and within named, the record 
and proceedings of the Plaint whereof mention is
send tomthde aU f ingS touchinS same, Isend to the Judges of our Court of Errors and

10 NP TGal t °ih ^ laSt reS°rt °f a11 Causes at Trenton, 10 JN. J., at the day and year within contained in a
j G aia SC edale to tllls APPeal annexed as within 1 am commanded.

LUTHER A. CAMPBELL,
Judge.

20

30

40

*
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Grounds of Appeal.

NEW JERSEY COURT OF ERRORS AND 
APPEALS.

R ose H a n so n , as Admx. &c. of \
Hans Peter Hanson, deceased, I 

Plaintiff-Respondent. I
. [ On Appeal 

v. V Grounds of
| Appeal.

N ew  Y ork Central  and  H u d so n !
R iver R ailroad C o m pa n y , 1 

Defendant-Appellant. I

The appellant states the following grounds of 
appeal:

1. The following questions were admitted (to 
the plaintiff):

“ Q. What did he say?” (referring to state­
ment said to have been made by decedent).

To the witness Kathan:
“ Q. Continue that conversation. What else 

was said by you and by him?”

2. The Court denied defendant’s motion to 
strike out the testimony with respect to decedent’s 
declarations as to his purpose in going to the 
roundhouse.

3. The Court overruled defendant’s motion 
for a non-suit.

4. The Court overruled defendant’s motion 
to direct a verdict for the defendant.

5. The Court declined defendant’s requests to 
charge as follows:

10

20

30

40
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Grounds of Appeal

(1) . The statements of Mr. Hanson, as testi­
fied to by Mrs. Hanson and Mr. Kathan, that he 
was going to the roundhouse, taken either by 
themselves or in conjunction with the other evi­
dence in the case, are not; legal evidence that he 
intended to go to the roundhouse.

(2) . There is not sufficient legal evidence in the 
10 case to warrant the jury in finding to what place

Mr. Hanson intended to go when he left his home 
on August 3rd, 1913.

(3) . The statements made by Mr. Hanson to 
Mrs. Hanson, as testified to by her, taken either 
by themselves or in conjunction with the other 
evidence in the case, are not legal evidence that he 
intended to transfer tools from No. 25 or the pony 
engine and put them on any other engine.

(4) . The evidence in the case is not sufficient 
20 to warrant the jury in finding that Mr. Hanson

intended on the 3rd day of August, 1913, to take 
tools from No. 25 or the pony engine and put 
them on the engine of the pick-up train.

(5) . The evidence in the case is not sufficient 
to warrant a finding that when the accident hap­
pened Mr. Hanson was on his way to get tools 
from No. 25 or the pony engine and put them on 
the engine of the pick-up train.

(6) . The declarations made by Mr. Hanson to 
30 Mrs. Hanson, as testified to by her, taken by them­

selves or in connection with the other evidence in 
the case, are not sufficient to warrant a finding 
that at the time of the accident he was on his way 
to the engine house for the purpose of getting his 
overalls.

(7) . The declarations made by Mr. Hanson to 
Mrs. Hanson, as testified to by her, taken either by 
themselves or in connection with the other evi­
dence in the case, are not sufficient to warrant the

10 finding that at the time of the accident Mr. Han-
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Grounds of Appeal

son was acting within 'the scope of his employ- 
niGiit»

(8) . The declarations made by Mr. Hanson to 
Mrs. Hanson, as testified to by her, taken either 
by themselves or in connection with the other 
evidence in the case, are not sufficient to warrant 
a finding that at the time of the accident Mr. 
Hanson was engaged in interstate commerce. 10

(9) . The evidence in the case is not sumcient 
to warrant a finding that at the time of the acci­
dent Mr. Hanson was acting within the scope ot
his employment. . ,

(10) . The evidence in the case is not sumcient
to warrant a finding that at the time of the ac­
cident Mr. Hanson was engaged in interstate com- 
merCe.

(11) . The declarations made by Mr. Hanson to 
Mrs. Hanson, as testified to by her, taken either 20 
by themselves or in connection with the other 
testimony in the case, are not sufficient to warrant
a finding that there were any tools on No. 25 or 
the pony-engine.

(12) . Said- statements, taken either by them­
selves or in connection with the other testimony 
in the case, are not sufficient to warrant a finding 
that at the time of the accident Mr. Hanson in­
tended to transfer tools from No. 25 or the pony- 
engine to any other engine.

(13) . Said statements, taken either by them­
selves or in connection with the other testimony in 
the case, are not sufficient to warrant a finding 
that it was either necessary or proper that tools 
should be taken from No. 25 or the pony-engine 
and transferred to any other engine.

(14) . Said statements, taken either by them­
selves or in connection with the other testimony 
in the cases, are not sufficient to warrant a finding 
that the transferring of tools from No. 25 or the
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pony-engine to any other engine, w&s the duty 
that Mr. Hanson owed to the defendant or that, 
•if he had done so, he would have been acting 
within the scope of his employment, or in inter­
state commerce.

(15) . On the evidence in the case, if Mr. Hanson 
had transferred tools from No. 25 or the pony-

10 engine to any other engine, he would have been 
doing that for which he was not employed, and 
while so doing, as well as while going to and from 
the place of making such transfer, the relation of 
master and servant would not have existed 
between Mr. Hanson and the defendant.

(16) . There is not sufficient evidence in the case 
to warrant a finding that Mr. Hanson crossed 
engine track No. 2 (being the track on which the 
accident happened), for any purpose within the

20 scope of his employment.
(18) . If Mr. Hanson went upon engine-track 

No. 2 without looking for the approach of the 
engine which struck him, he was guilty of con­
tributory negligence and plaintiff cannot recover.

(19) . If Mr. Hanson went upon engine-track 
No. 2 under such circumstances that, if he had 
used reasonable care, he would have seen the 
engine approaching, which struck him, and have 
avoided it he was guilty of contributory negli-

30 gence and plaintiff cannot recover.
(20) . Under the evidence in this case the em.- 

ployees used the paths through the railroad yard 
as mere licensees, and there can be no recovery 
against defendant, except for wilful injury.

6. The Court modified defendant’s request to 
charge th a t11 if the crossing of the track on which 
Mr. Hanson was struck was the proximate cause 
of the accident, the plaintiff cannot recover” , by

40 adding thereto the following: “ provided you find
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that the defendant was not guilty of negligence, 
which either in whole or in part caused the acci­
dent” .

7. The Court charged the jury as follows:
“ I am referring to this evidence or testi­

mony which has been called declarations or 
statements made by Hanson to his wife before ^  
he left home and the statement or declaration 
made to Kathan, the .engineer, while he stood 
alongside of the engineer’s locomotive in the 
yard. The wife says, finally, that this is what 
he said to her as he left his home, and that 
was, she says, about somewhere about eleven 
o’clock in the morning of Sunday, August the 
3rd: ‘I am going up to the roundhouse and 
take the tools off number 25, to put on the 
pick-up and to get my dirty overalls off—out 2Q 
of the locker to bring home.’ Kathan says 
what he said to him as he stood alongside of 
his locomotive was—or, rather, Kathan says,
‘‘I said to him, ‘Peter, where are you going?’ 
and Hanson replied, ‘I am going to the round­
house. ’ ’ ’ Kathan says he then said to him, 
‘What are you going for, Peter?’ And Han­
son replied, ‘ I am going for my overalls.

That testimony, gentlemen, is only valuable 
and usable to describe and denote the purpose oq 
for which Hanson was proceeding. It is not 
evidential of the fact that there were tools 
upon the pony-engine. It is not evidential 
of the fact that those tools were proper and 
suitable tools or tools necessary and proper 
to be used upon the pick-up engine. It is not 
evidential of the fact that the doing of those 
things or of that thing was a thing which 
Hanson was called upon to perform as a part 
of the duty which he owed the company, and 40
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is only of value to describe or to indicate to 
you the prupose of Hanson, provided you have 
been satisfied by a fair preponderance of the 
evidence upon the part of the plaintiff or have 
been satisfied by the plaintiff by a fair pre­
ponderance of the evidence that those other 
facts of which I have just, spoken to you 

10 actually did exist, and those facts are, princi­
pally, that there were tools upon the pony- 
engine, they were suitable and proper and 
necessary tools to be used upon the pick-up 
engine, and that it was a part of the duty 
that Hanson owed to the defendant company 
that he should provide such tools for the en­
gine, upon which he was to work the next 
morning. ’ ■

0q Dated, March 2nd, 1917.
VREDENBURGH, WALL & CAREY, 

Attorneys for Appellant.

Service of a copy of the within grounds of ap­
peal is hereby acknowledged this 2nd day of 
March, 1917.

WELLER & LICHTENSTEIN, 
Attorneys for Respondent.

Filed, March 2, 1917.

40
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Testimony.

(Jury called and sworn.) 
(RECESS.)

(Counsel for the respective parties opened to 
the jury.)

Mr. Simpson: That book of rules, have you 
got that?

Mr. Carey: Mr. Craig, let me have that. 
{Book of rules produced.) f

10

J ohn F. Kathan, sworn.

Direct Examination by Mr. Simpson:
Q. Where do you live? A. 533 Fourth Street,

Union Hill.
Q. What is your business? A. Locomotive en­

gineer.
Q. On the 3rd of August, 1913, what was your 

business? A. I was taking engine 3907 to Wee- 
hawken for train 15.

Q Did you know on that day Mr. Hansen who 
was killed on that day? A. Did I know Mr. Han­
sen? Yes, sir.

Q. Did you know Peter Hansen? A. Yes, sir.
Q. Did he work with you on the so-called pony 

engine? A. He was.
Q. When did he cease working on the pony en­

gine? A. The latter part of June or the middle 
of June, I  wouldn’t say for sure on that, Mr. Simp-
son. . *  .

Q. How big an engine was that pony engine / A.
Twenty-five ton engine.

Q. Do you recognize these keys as being the 
keys of the pony engine? A. Well, I tell you, I

20

30

40
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got a notch—(examines keys). No, no, the keys 
there ain’t the pony—they are switch keys.

Q. These are switch keys. Did you send over 
for the keysl A. I thought she had them, but 
those are not the keys.

Q. What keys did you send for? A. I  sent for 
the key to the house, like a notch key.

10 Q- Of the house? A. Yes. That is a switch 
key there you have there. That is a switch key 
for unlocking the switches.

Q. What are these brass keys? A. We used to 
have locks for the tool—for holding oil cans in.

Q. Locks A. Used to be brass locks to hold oil 
cans on.

Q. On the locomotive? A. We took them off 
when we laid her up.

Q. These were oil can locks? A. Them two, yes. 
20 Mr. Carey: I see no* relevancy to the issues

here. We are brought in court on a charge 
that this action happened at the time that this 
man was engaged in interstate commerce, and 
that it happened because and while this de­
cedent was engaged in removing tools from 
one engine to another to be used in caring for 
his engine in interstate commerce and at a 
place where he was required by the defend­
ant to do this kind of work, and that it hap- 

30 pened just after the intestate had stepped 
from an engine to one of the tracks. Now it 
is apparent that this engine concerning 
which inquiry is now being made had been 
laid up for several weeks, so that the evidence 
with respect to that engine cannot be of any 
relevancy to the issues which we are called 
upon to answer.

Mr. Simpson: I insist that is complete rele­
vancy. I am intending to prove that the dead 

40 man was on his way to the pony engine to get 
something from it at the time he was killed
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for the purpose of putting it on the other 
engine, and that it is within the purview of 
the complaint. If it is not I simply ask leave 
to amend.

Mr. Carey: I think that is the chief objec­
tion being made by your opponent, that it is 
not within the purview.

Mr. Simpson: I think it is, hut if your 10 
Honor thinks it is not I would ask to amend it.

The Court: Well, you may proceed, Mr. 
Simpson, and of course if the proofs do not 
conform sufficiently and properly with the 
complaint I will hear your motion again, Mr. 
Carey.

Mr. Simpson : Then I will ask to amend the 
complaint, that is all.

Mr. Carey: Your Honor will allow an oh- 20 
jection to be noted f 

• The Court: Yes.

Q. This pony engine had keys that you wanted, 
didn’t it? A. Yes.

Q. What were the keys that you wanted? A.
I wanted the keys to get in the front house, that 
is all.

Q. What was in there? A. There was nothing 
in there at the time. That is after she came back 30 
from thè shops.

Q. Before she came back from the shops, what 
was in it? A. There was nothing. We took every­
thing out of there.

Q. You didn’t take his overalls out?, A. His 
overalls wasn’t on her.

Q. How do you know? A. I know where he kept 
them.

Q. Where did he keep them? A. In a locker in . 
the round house.

Q. In the roundhouse? A. Yes.
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Q. There were lockers in the roundhouse? A. 
Yes.

Q. What did they keep in the lockers? A. Their 
clothes as they came in, their overalls.

Q. Anything else? A. Yes; lots of men keep 
their oil cans there.

Q. Anything else? A. Torches.
10 Q. Torches? Anything else? A. No. I don’t 

keep everything in my closet. That is what I 
keep in mine.

Q. I mean the firemen? A. That is all they 
can keep in the back.

Q. Torches? A. We keep a torch.
Q. Oil cans; overalls? A. No, the firemen don’t 

keep them.
Q. What does he keep in the locker? A. His 

overclothes.
20 Q. Anything else? A. Not as I  know of.

Q. You don’t know what they keep, do you? A. 
Yes, I do.

Q. How do you know? A. I know by the way I 
seen some of them lock up their overalls.

Q. Ever see this man open his locker? A. Yes, 
sir.

Q. What kind of a key did he use? A. He has 
a flat key—little flat key.

Q. Brass key? A. No, they are flat keys. I had 
30 a brass lock up in the roundhouse in G-ranton.

Q. On his locker I am talking about? A. He 
had a little brass lock.

Q. What kind of key? A. Flat key.
Q. How big was this lock in the roundhouse ? A. 

I couldn’t say, Mr. Simpson.
Q. On this pony engine you say there was no 

tool box that you know of? A. Yes, there is tool 
boxes.

Q. What did they keep in them ? A. They keep 
40 oil cans in them.
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Q. Tools at all A. Not tools.
Q. Hammers and chisels? A.They belong to the 

engineer. Each engineer has got his kit.
Q. And they are on the engine? A. They don’t 

come under the firemen at all, got no business with 
them.

Q. I didn’t ask yon that. I asked yon if there 
was a place for them on the engine ? A- Yes. 10

Q. Was there any such kit of tools on the pony 
engine? A. Yes; I had a kit and I have got it yet.

Q. On the pony engine? A. Yes.
Q. Was the pony engine in the house the day he 

was killed? A. No, sir; she was on the side track.
Q. On the side track outside the roundhouse?

A. Yes.
Q. How near? A. Well, around them outside 

spurs.
Q. On the outside spurs? A. Yes. 20
Q. Now on August 3rd where were you? A. I 

• was on 3907 taking her to Weehawken.
Q. Running your engine, weren’t you? A. Yes, 

sir.
Q. South between New Durham and Granton?

A. Yes.
Q. How were you running your engine, running 

it head on or backwards? A. Backwards.
Q. Did you overtake two men walking south on 

the track next to you? A. I did. 30
Q. As you came up did you recognize the two 

men? A. I did.
Q. Who were they? A. They were my fireman,

Mr. Smith, and Mr. Hanson.
Q. You stopped the engine, didn’t you? A. 

Stopped and picked up Mr. Smith.
Q. You had some talk with Hanson? A. With 

who?
Q. You had some talk with Mr. Hanson? A. I 

spoke to Hanson on the ground. 40
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Q. You got off, did you? A. No, sir; he was 
down on the ground; I done it out of the cab.

Q. Then Mr. Smith got on your engine, didn’t 
he? A. Yes.

Q. And then did you pass another engine run 
by Engineer Clearwater? A. I did.

Q. That was going how fast, about? A. That 
■LQ was going north—oh, fast, I couldn’t judge.

Q. About six miles an hour? A. I should judge 
about six.

Q. Wasn’t going very fast, was it? A. No, I 
should judge not. I wouldn’t judge on that. I 
am no judge, as I was going one way and the other 
man coming the other way.

Q. You stopped your engine then, didn’t you 
about seven hundred and fifty feet away from 
there, where you seen the two men where you had 

2o stopped to pick up— A. No, hold on, that is 
wrong, Mr. Simpson. From the time Pete left me 
until the other engine went by was about three 
hundred and fifty feet that I had gone from the 
time that thirty-eight—that other engine 'went 
south, see, that I got down this here three hundred 
and fifty feet further from him.

Q. You stopped some time? A. I stopped it 
right there, yes.

Q. Then when you got up—did you get off your 
3Q engine? A. Yes.

Q. Did you see that Hanson had been run over? 
A. I did not see Hanson run over.

Q. I know you didn’t, but did you see he had? 
A. Yes, sir.

Q. You got off afterwards? A. Yes.
Q. After it was all over? A. Yes.
Q. Where was he lying? A. Pete—his body— 

he was lying in the middle of the track.
Q. Was he dead then? A. Yes.

40 Q* Where was Clearwater’s engine? A. Clear­
water’s engine had gone around up to the pit.
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Q. Did "you go up to Clearwater s engine? A.
Sure I  did. , *

Q. And Clearwater did not know he had gon
over him, did he? A. No, sir.

Q. How was Clearwater’s engine going when 
you’saw it, going backwards or forwards? A.
Backwards. . . ' ^ __

Q. Was there anybody on the engine with Clear- 10
water? A. His fireman.

Q. Do you know who that was? A. Mr. Craig.
Q. How long was Hanson your fireman, Mr. 

Kathan? A. Well, I should judge he was my fire­
man, Mr. Simpson, about two years before that 
accident happened.

Q. Well now if the engine broke down on the 
road, would he, the fireman, have anything to do 
to help you fix it up at all? A. Why, the fireman
helps a man, sure. *0

Q. That is the engineer is the man that does me 
main work? A. Under his jurisdiction.

Q The engineer does the main'work, but the 
fireman helps him, I suppose? A. He gives him
any assistance he wants.

Q. That is, handing tools and things like that l 
A. Handing tools or anything he asks for him to
help. .

Q. When you saw these men walking, these two
men, on the tracks, were they walking in with ref- 30 
erence to the roundhouse, the Granton round­
house? A. Right straight to the roundhouse.

Q. How far were they from the roundhouse ? A. 
Well, I  wouldn’t be a good judge. I should judge 
about a good quarter of a mile. I should judge 
that, a good quarter of a mile. Q. Going in that 
direction? A. Yes.

Q. Now how many tracks are there at the point 
where you found Hanson’s body? A. There is 
four.
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Q.. Was his body on the same track that Clear­
water’s engine had been on? A. Yes, sir.

Q. What position did yon see it was lying in?
I mean was it straight across the track or up and 
down between the rails ? A. No; laying right along 
this way—alongside of the rails, see—east side— 
the east side—west rail.

10
Cross Examination by Mr. Carey:

Q. Did you say that you met these two men 
about at least a quarter of a mile from the round­
house? A. I wouldn’t judge, Mr. Carey; I  think 
it is a good quarter of a mile from the round­
house.

Q. What track was your engine on? A. My en­
gine was on number one.

Q- On track number one? A. Well, that is the— 
20 we caH it the eastbound track; a good many people 

call it souhtbound track, because the track runs 
south, but the timetable calls it the eastern bound, 
and that is the reason we call it the eastbound 
track.

Q. That is the track used for what purpose ? A. 
Used for outgoing engines to Weehawken and 
Granton.

Q. Outgoing engines where? A. For Weehaw­
ken and Grranton.

30 Q- For Weehawken and Granton? A. Yes.
Q. What was the track on which Clearwater’s 

engine was? A. Used for incoming engines from 
Weehawken and Granton.

Q. And that was known as what track?- A. • 
Number two.

Q. Track number two? A. Number two.
Q. Now those tracks were side by side, were 

they? A. Yes, sir; side by side.
Q. Which one is the easterly track and which 

ffi) one is the westerly track? A. That is the shop 
track—
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Q. No, yon don’t understand me. Which one 
of these two tracks, number one or number two, is 
the westerly track of the two! A. Number two. 
There is number two track.

Q. Number two was what, the westbound track? 
A. Westbound—no, number one is westbound and 
number two is eastbound. The number two is the 
eastbound track—or westbound track.

Q. Which track were you on? A. I was on
number one.

Q. You were eastbound? A. I was going east- 
bound.

Q. Then number one is the eastbound track.
A. The eastbound track.

Q. Now Clearwater’s engine was on what track? 
A. Number two, the westbound track.

Q. Number two, which was the westbound 
track? A. Yes, sir.

Q Now those tracks there run pretty nearly 
north and south, don’t they? A. They run north

10

20

and south.
Q. Now east of the railroad yard is there a 

public street? A. East of the railroad yard, yes, 
sir.

Q. That is opposite the place where this acci­
dent happened? A. Yes, sir.

Q. There is a public street? A. Yes, sir.
Q. And it runs right along the edge of the rail- 30 

road yard, does it not? A. Yes, sir.
Q. What is that street? A. That is the Bergen- 

pike, I believe, Bergenpike road.
Q. Bergen Turnpike? A. Bergen Turnpike. _
Q. Which track is nearer the Bergen Turnpike, 

number one track or number two track? A. Num­
ber two track.

Q. Number two track is nearer to Bergen Turn­
pike? A. Yes, sir.

Q. And number two is the easterly track of 40 
those two, isn’t it? A. Yes, sir.
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Q. And number one track— A. Is the western.
Q. Is on the westerly side? A. Yes, sir.
Q. Of number two? A. Yes, sir.
Q. And the farthest away from Bergen Turn­

pike? A. Yes, sir.
Q. Which side of the roundhouse was this pony 

engine that has been spoken of? A. She is at— 
10 at this side, and that is west of the roundhouse.

Q. West of the roundhouse? A. Yes, in a circle 
that is not covered over.

Q. W hat’s that? A. In a half circle that is not 
covered over.

Q. It was on a side track there? A. Yes, sir.
Q. Which direction was it from the roundhouse, 

north of the roundhouse or south of the round­
house? A. The pony?

Q. Yes. A. West of the roundhouse.
20 Q- Was it directly west? A. Right directly west ; 

that is, the roundhouse runs in a circle—a half 
circle runs this way, and she laid right west.

Mr. Carey: Mr. Lichtenstein, I  have a map 
here which shows the layout of the place, of 
the roundhouse and down (shows Mr. Lich­
tenstein map).

Mr. Simpson: This is 1916. Is it the same 
situation as 1913? .This is May, 1913.

Mr. Lichtenstein : That is all right. (Map 
30 placed on easel.)

The Court. Is it consented this map mav 
be used?

Mr. Lichtenstein: Yes.

Q. Now, Mr. Kathan, won’t you step down to 
the map and will you point to the roundhouse?

(Witness indicates.)

Q. That is that round structure shown on the 
40 map, isn’t it? . A. This is the roundhouse. Here 

are the spur tracks—
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Q. Talk so we can hear you? A. This is the 
roundhouse and this is the spur tracks we are 
talking about that is not covered. .

Q. That is there are one, two, three, four, five, 
six, seven, eight, nine, ten and switch eleven— 
eleven tracks on the westerly side? A. Thirteen; 
there is two here.

Q. Thirteen tracks on the westerly side of the 
roundhouse which are not covered over? A. Yes, 
sir.

Q. And what do you call those tracks ? A. Stor­
age tracks. When there ain’t room in the round­
house for those engines we put them out there.

Q. Do you know where the pony engine was on 
the day that Mr. Hanson was struck? A. Yes, sir.

Q. Where was it? A. It was on the east— 
fourth track.

Q. On the fourth track? A. Yes.
Q. Now can you point out about the place where 

you met Smith and Hanson? A. Met Smith and 
Hanson about there (indicating).

Mr. Simpson: Mark it with a pencil.

A. Right opposite the office.
Q. Right opposite the office and you were on 

track number one ? A. I was on track number one.
Q. I will mark that with X and K, for Mr. Ka­

than ’s name.
Mr. Simpson: He says something about the 

office?
Mr. Carey: He refers to the storehouse of­

fice which is on the westerly side of these 
tracks.

Q. Now, Mr. Kathan, I see that one of those 
tracks is sketched in yellow. Which track is that ? 
A. That is number two track.

Q. And that is the track on which Clearwater’s 
engine was running? A. Yes; that is where Clear­
water’s engine was running.

10

20

30

40
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Q. And that is the westbound track into the 
roundhouse, is it? A. Into the roundhouse.

Q. Now this track next to it, westerly of it, is— 
A. Number one.

Q. Number one track, and that is the track on 
which you were? A. Yes.

Q. Or your engine was? A. Yes, the track I 
10 was on.

Q. Eastbound track? A. Eastbound track, or 
southbound, whatever you call it.

Q. Are these tracks which are east of number 
two track, active tracks? A. No, sir.

Q. What are they used for? A. Used for stor­
ing cars and doing shop work like I have to do 
down there, and for storsehouse work—to the 
storehouse.

Q. How frequent are the movements over those 
20 tracks, say number two track? A. Oh, might be 

twice a day—I might—about four times a day 
over them there tracks or switches, might use them 
twice a day to go up to the storehouse, and I might 
use it two or three times a day.

Q. Now you may resume your seat, Mr. Kathan? 
Was Mr. Hanson your fireman when you were on 
the pony engine? A. Yes, sir.

Q. And you say that the pony engine had been 
laid up since some time in June, you think? A. 

30 Yes, sir ; she was laid up the latter part of June 
or the middle of July; I wouldn’t be sure about 
it, but it was in June.

Q. How long had Hanson been your fireman on 
that engine, on the pony engine? A. I guess about 
two years pretty near, Pete have me there.

Q. While on the pony engine how frequently did 
you run through that yard and over those two 
tracks number one and number two? A. Oh, run 
through there pretty near every other day. ’ Oh, 

40 sometimes maybe a week before Pete would get
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up there with me, but he would he over there, of 
course.

Q. He would he? A. Yes, sir.
Q. For what purpose? A. Well, he would come 

over to get stuff, you know, that he want for the 
engine. The engine didn’t go out every day then, 
you know.

Q. What was that pony engine used for? A. For 10 
the officials, going out to make inspections of the
road. tt

Q. Now you were asked if you sent to Mrs. Han­
son for some keys ? A. I  did send to Mrs. Hanson 
for keys.

Q. When did you send for them? A. That was 
after, just after she came hack from the shop with 
a new hoiler.

Q. Was that before or after the accident? A. 
That was afterwards. 20

Q. Afterwards? A'. Yes.
Q. Did you get the keys that you sent for? A.

No sir, I did not.
Q. Those keys that were shown to you? A. 

They were no. good to me for that.
Q. Did they have anything to do with the pony 

engine? A. No, sir.
Q. Nor with any other engine, as far as you 

know? A. I  don’t know anything about it, but 
there is oij.e key there, a switch key that is to open 3Q 
switch locks, has nothing to do with the engine, 
but the other keys I don’t know anything about.

Q. And the key to the switch lock is the only 
key that you have any knowledge about ? A. That 
is all on that ring.

Q. In that bunch which was shown to you? A.
On that ring.

Q. On that ring which was shown to you? A. 
Yes. That is the only one I could identify on that 
ring, it was a switch key. 40
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Q. On this day when Hanson was struck and 
killed, had you asked him to do anything for you? 
A. No, sir.

Q. Was he at all interested or employed about 
the engine on which you were then engaged? A. 
No, sir.

Q. Had he been engaged on any engine on which 
10 you were engaged subsequent to the time when the 

pony engine was laid up? A. No, sir.
Q. Was he fireman on the pony engine at the 

time it was laid up? A. Yes, sir.
Q. Who was your fireman after you ceased using 

the pony engine? A. Mr. Smith.
Q. And that is the Mr. Smith whom you met 

on that day? A. Yes, sir,
Q. Now, Mr. Kathan, what did you do in con­

nection with Mr. Smith on that day? A. Why, 
20 we took 3907 to Weehawken for their—

Q. No; what did you do with reference to Mr. 
Smith when you met him down there? A. I don’t 
hardly understand.

The Court: He already stated he took him 
on the engine.

A. I took him on the engine.
Q. He was the fireman who was to go with you 

on the engine ? A. Yes, sir.
30 Q- ^nd you bad brought the engine down from 

the roundhouse, down to that point where you met 
him, and then took him on board? A. Yes, sir.

Q. Did you know Mr. Clearwater, the engineer 
on the other engine? A. Yes, sir, I  knowed Mr. 
Clearwater.

Q. How long had you known him? A. I  knowed 
Mr. Clearwater I should judge about twenty years 
maybe longer.

Q. Is Mr. Clearwater living now? A. No sir* 
40 Mr. Clearwater is dead.
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Q. How long has he been dead1? A. Well, I 
couldn’t exactly tell you the time.

Q. Do you know of your own personal knowledge 
that he is dead? A. Yes, I  took an oath to that.

Q. At the time that you met Smith and Hanson 
did Hanson do anything at all in connection with 
the engine that you were on? A. No, sir.

Q. Was he at that time finder your instructions 
in any way? A. No, sir.

Q. Had you any connection with him at that time 
with respect to your duties as an engineer? A. 
No, sir, I did not.

Q. Or had he any connection with you at that 
time in connection with his duty as fireman? A. 
No, sir, he did not.

Q. Was there anybody else on the engine at the 
time you met Smith and Hanson besides yourself? 
A. No, sir, there was not.

Q. And after you took Smith on was there any­
body else on the engine with you from that point 
on down? A. There was not.
. Q. Now you are the engineer on the pony engine 
and had been prior to the time it was laid up and 
had been for how long? A. About six weeks she 
was laid up, then she went to the West Albany 
shops.

Q. How long prior to that had you been engi­
neer? A. About two years.

Q. Do you know whether or not there was any­
thing left on the pony engine at the time of this 
accident? A. There was nothing left on it.

Q. What had you to do if anything in connec­
tion with removing the things from the pony en­
gine ? A. I took everything—I took everything ouj, 
of the house and shipped it to Weehawken, so it 
would not be spoiled, the carpets and chairs.

Q. Took everything out of the— A. Yes.
Q. You say out of the house, what do you mean
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by that? A. That is the house where the officials 
ride.

Q. You mean the pony engine and the car are 
all in together? A. All one piece.

Q. You called that a house? A. That is a house, 
the cab.

Q. And you had taken everything out? A. Yes, 
10 carpet and chairs.

Q. Now how long did the pony engine lie there? 
A. Laid there about six weeks, I think.

Q. What was done— A. Before she went to 
Albany shops.

Q. Then she went to the Albany shops for what 
purpose? A. New boiler.

Q. Was any use made of the pony engine from 
the time she was laid up some time in June— A. 
No, sir.

20 Q- —until after she came back from the Albany 
shops? A. No, sir; did not dare to use it.

Redirect Examination by Mr. Simpson:
Q. When the pony engine was laid up he went 

directly to this other run, didn’t he? A. He, Mr. 
Simpson—I couldn’t tell you about that. I—

Q. Well, we don’t have to ask you about that, 
because we can assume that. Your pony engine 
was laid up for six weeks, you say? A. Yes.

30 Q. She was laid up during all that time? A. 
Yes, sir; she was laid up longer.

Q. How do you know that he had not left some­
thing on the pony engine itself ? A. Because there 
was nothing at all, because if there was I would 
have told Peter myself about it.

Q. Do you know he had anything? A. I had all 
the boxes opened myself.

Q. These keys you told Mr. Carey, you could 
only identify one— A. That is the switch key.

40 Q. Just do not be so eager. You told Mr. Carey
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yon could only identify one, and you told me that 
some of them were keys for oil cans; which is the 
fact? A. I can identify this key, that is the switch 
key the company provided.

Q. I didn’t ask you the other ones? A. I can­
not identify them keys. We had tool boxes them 
days that we locked.

Q. Where were the tool boxes? A. On the tank 
boxes of the engine. I haven’t got a set of keys 
to-day of what we had when she was here at that 
time. I couldn’ t identify—if I could identify I 
could match my keys with them.

Q. Do they look like tool box keys, these keys? 
A. I couldn’t say.

Q. Do they look like it? A. I don’t know.
Q. Why, you have seen tool box keys? A. Yes.
Q. Had them yourself in your hand? A. Well, 

they are different keys, different locks.
Q. Are they brass? A. They are brass, yes.
Q. About that size? A. They are that size, but 

different shapes, all of them.
Q. Sure you cannot tell whether the key part 

is the same? A. No.
Mr. Carey: I object to counsel leading this 

witness in that manner.
Mr. Simpson: He is manifestly a hostile 

witness. He is employed by the defendant, 
and to that extent he is interested.

The Court: That does not mean he is hos­
tile, necessarily.

Q. What do you say? Do you say, that, having 
had brass keys in your hand for tool boxes of the 
kind that was on the engine, you cannot tell 
whether these resemble them or not? A. T couldn’t 
just answer the question. There is two keys fits 
the one lock. There is two keys for one lock, un­
derstand.
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Q. Yes? A. Each man has a key.
Q. I  see. A. So it can only mean the two locks.
Q. Two locks? A. Yes.
Q. But do they look generally like the tool box 

keys? A. I have keys something like it, but they 
are not exactly like that.

Q. You could not identify them under oath as 
10 being tool box keys? A. No, sir, because the com­

pany’s initials are not marked on them.
Q. Do you know what this other little flat key 

is ? A. That is a switch key.
Q. What is this one? A. I think that is his 

locker key. I wouldn’t swear on that, you know.
Q. But it looks like it? A. Yes. It looks a little 

odd, yes.
Q. Mr. Carey asked you if you asked him to do 

anything about the engine and you said no; re- 
9Q member that? A. Yes.

Q. What did you ask him? What kind of con­
versation did you have with him?

Mr. Carey: I object to what conversation he 
had with him.

Mr. Simpson: He opened the door to ask 
him to characterize the conversation. Now 
then I am entitled to the rest of the conversa­
tion. He has opened the door.

The Court: I am in difficulty about whether 
30 that question was asked or not.

Mr. Simpson: Well, read it, will you, please?
The Court: I know he asked him whether he 

had anything to do on this engine that he 
was on.

Mr. Simpson: No, I remember distinctly he 
said, *1 Did you ask him to do anything about 
this engine.” He characterized it, but if the 
jury gets the conversation they may say he 
did.

40 The Court: I will allow the question to be
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asked and answered, but of course whether it 
is going to be relevant—

Q. What did you ask him? A. I  asked him—
Mr. Carey : Just a moment. If counsel 

asked the witness what if anything he said to 
him in connection with the engine that he was 
on, that would be relevant, but to ask him for jq 
the conversation, general conversation which 
they had is entirely irrelevant.

Mr. Simpson: It is not irrelevant. How can 
he bind me to a part of a conversation? He 
asked for a conversation, he opened the door, 
he gave the answer he wants.

The Court: Take your exception.

Q. Just tell us what he said? A. I  asked Mr. 
Hanson where he was going. 20

Q. Go on. A. And lie told me he was going to 
the roundhouse.

Mr. Carey: Wait a minute. I object to 
what Mr. Hanson told him.

The Court: How is that pertinent?
Mr. Simpson I That is part of the conversa­

tion. He says, “ Did you ask him.”
The Court: Let me see if I  cannot settle it.

Of course you would be entitled to have the 
whole converastion so far as it is relevant to 30 
the matter which Mr. Carey brought out on 
cross examination.

Mr. Simpson: Oh, no, the jury have a right 
to say—

The Court: If that is so, then show me 
what your authority is for it. I do not know 
that that is so,.

Mr. Simpson: You do not need any author­
ity. If a man asks for a conversation—

The Court: Ordinarily a conversation be- 40
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tween these two men would not be relevant. 
On your direct examination you could not have 
asked it, and you only have the right now to 
go into it because Mr. Carey on his cross ex­
amination brought out something about it, 
which would, if answered, be relevant to the 
issue.

10 Mr. Simpson: Yes.
The Court: Aren’t you then standing—or, 

if you brought out fully the conversation, you 
are only entitled to have that which will be 
relevant to the subject.

Mr. Simpson: No; I am entitled to what oc­
curred, now, because Mr. Carey says, ‘ ‘ What 
occurred between you and this man. ’ ’

The Court: He didn’t say that. Go back 
to the notes. As I understand it, the question 

20 was did you ask him to do anything about or 
upon the engine upon which you were then.

(Testimony repeated by stenographer as 
follows: ‘ * On this day when Hanson was
struck and killed had you asked him to do 
anything for you? A. No, sir. Q. Was he at 
all interested or employed about the engine on 
which you were then engaged? A. No, sir. 
Q. Had he been engaged on any engine on 

.which you were engaged subsequent to the 
30 time when the pony engine was laid up? A. 

No, sir. Q. Was he fireman on the pony en­
gine at the time it was laid up? A. Yes, sir. 
Q. Who was your fireman after you ceased 
using the pony engine? A. Mr. Smith.” )

Q. Continue that conversation. What else was 
said by you and by him?

Mr. Carey: This is under my objection.
The Court: I understand you have your ex- 

40 ception, and the exception goes to the entire 
answer, unless I strike it out.
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A. I says to Peter, I says, “ Peter, where are you 
going?” He says, “ I am going to the round­
house.” I says, “ What are you going for, 
Peter?” and he says, “ I am going for my over^ 
alls. ’ ’ There is all that was.

Q. Now then after you have this conversation—
Mr. Carey: I object. Now, if the Court 

please, it is apparent that this is not rele­
vant, and that the testimony which has been 
given is mere hearsay testimony.

The Court: Now let me stop you right there. 
Wherein is that relevant now ?

Mr. Simpson: It is not a question of rele­
vancy. It is a question as to whether or not 
Mr. Carey’s having asked about a conversa­
tion makes that conversation proper on re­
direct.

The Court: For what purpose?
Mr. Simpson: To show his answer was m- 

* correct.
The Court: For any other purpose?
Mr. Simpson: No, I do not think we can 

use it for any other purpose, because if so, I 
could have asked on my direct, but my idea 
is that it was relevant and proper to ask this 
man for the conversation because Mr. Carey 
had opened the door.

The Court: Very well; I am going to leave 
it in this way; I am going to leave it, I  am not 
going to strike it out, but you are protected by 
your exception on that, and I understand it is 
only used, if it has any value at all, for the 
purpose of showing what he said to your ques­
tion was an incorrect statement. It is not 
usable for any other purpose; in other words, 
it will not assist and it will not be used to 
assist the plaintiff in making of his case.

Mr. Simpson: I do not think your Honor 
has a right to make any such ruling.
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The Court: Very well; then I will strike it 
out, for any other purpose than that.

Mr. Simpson: Your Honor I think should 
at least hear me before coming to a determi­
nation. If it is competent—that is the ques­
tion—if it is competent then it is competent 
for all purposes. Your Honor cannot limit

10 it at all.
The Court: I do not so understand. It 

was only used for one purpose.
Mr. Simpson: I know, but if it is competent 

it is competent.
The Court: Competent for that purpose for 

which it is usable—for which the question was 
permitted to be asked.

Mr. Simpson: And you rule as a matter of 
law it is competent for no other purpose?

20 The Court: Yes, that is the ruling I make
now, and that is the reason I have left it in.

Mr. Simpson: You make the ruling. Of 
course you are the judge. You say it is com­
petent only for that purpose.

The Court: I want it understood that it 
cannot be used under my ruling for any other 
purpose than that which you designated it 
to be used for. With that you stand content, 
I suppose?

30 Mr. Simpson: Well, I—no, we don’t say that
is our contention. We say that your Honor is 
agreeing with him.

The Court: I  do so rule for that purpose.
Mr. Simpson: All that is Mr. Carey’s'con­

tention, and of course ours is the other way 
and your Honor rules against us.

Q. Now, Mr. Kathan, is the path shown on this 
map down here? A. Yes.

40 Q- Where is that path? Is it where it is marked 
here ‘ * path ’ ’ ? Here is something marked *1 path ’ ’
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here. A. The path starts here—the path starts
right down there—it is a road.

Mr. Lichtenstein: Indicating the Bergen
Turnpike.

A. Comes down to the Bergen Turnpike and ends 
up here.

Mr. Lichtenstein: Indicating a path running iq 
at right angles to the Bergen Turnpike west 
to a track or point marked “ dump track” , 
and then running north parallel with the track 
marked “ dump track” to a point in yellow 
marked “ path” , and then running along the 
lines of yellow marked “ path” in a northerly 
direction with several jogs and continuing 
along the yellow lines marked “ path’ to the 
plotting marked “ roundhouse” .

. 20
Q. Now then your pencil mark on the map is 

• where you saw him first, or where the body was
found? A. Where the red X is.

Q. Where the lead pencil X is is where you saw
him first, isn’t it? A. Yes.

Q. Do you know how many lockers there are in 
the roundhouse? A. I do not, Mr. Simpson.

Q. And I understand that this man now de­
ceased was not your fireman at the time he was 
killed, was he? A. Which man? ; 30

Q. Hanson was not your fireman? A. No, sir, 
no, sir, he was not.

Recross Examination by Mr. Carey:
Q. Now, Mr. Kathan, you have indicated where 

a path starts in from the Bergen Turnpike op­
posite the Y. M. C. A. Building? A. Yes, sir.
, Q. Railroad Y. M. C. A. Building, and you 
traced that path all the way up to the roundhouse?
A. Yes. 40

#
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Q. Will you state where that path is with ref­
erence to these two tracks, number one and num­
ber two. A. It is outside—the path is outside of 
the shop track, one track over from—one track 
over from this way.

Q. Then it is between the path and track num­
ber two, there is what you call the shop track, is 

10 there? A. Yes.
Q. And that track is not an active track, the 

shop track? A. No, not the shop track.
Q. Now then in the vicinity of this accident and 

where this accident occurred, is that path entirely 
east of both of the tracks number one and number 
two? A. Yes.

Q. Yes. Now is there another path besides that 
indicated on this map, and if so, where does that 
path lie? A. That path goes right up this way, 

20 right along your shop, and so up in here to the 
storehouse; you do not have to cross no tracks at 
all, right alongside of the Bergen Turnpike road 
it is used for the shop.

Q. That is farther, still farther east than the 
track which you first, the path which you first 
pointed out? A. Yes, sir.

Q. Now I notice here opposite the roundhouse 
something which indicates—something in yellow 
which indicates— A. Steps.

Q. A path down from the Bergen Turnpike to 

down°UndhOU8e? A ‘ YeS; them iS S tep * g o in Z

Q. Those steps are steps prepared by the rail­
road company at that point? A. Yes; used by the
thin1̂ 66 t0 t0 ^  roundll°use and getting

Q. And these steps lead down to various paths 
here that go to different parts of this section in 
here and into the roundhouse ? A. Yes, sir

30
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J ames Griffin, sworn.

Direct Examination by Mr. Simpson:
Q. What is your business, Mr. Griffin! A. Loco­

motive engineer on the West Shore.
Q. Were you the engineer of this locomotive on 

which this dead man was fireman! A. Yes, sir.
Q. How long had he been firing with you when 10 

he was killed! A. About three weeks.
Q. Two weeks! A. About three.
Q. What was your run! A. A pick-up between 

Weehawken and Kingston.
Q. Kingston, New York! A. Yes.
Q. What does that mean, pick-up! A. That is 

drops cars and pick-up cars at every station along 
the road.

Q. As you went along! A. Yes.
Q. The same as you came back! A. Yes, sir. 20 
Q. What was the last run he was on with you!

» What time did you get in! A. We got in six thirty.
Q. Sunday or Saturday! A. Saturday.
Q. Six thirty at night! A. Yes, sir.
Q. When were you to go out again! A. Monday 

morning.
Q. What time! A. Three o’clock.
Q. What engine did you have when you came in 

on Saturday! A. 2105.
Q. Had you had that one right along! A. No, 30 

sir.
Q. What one had you had the— A. We had no 

regular engine; any engine that we catch.
Q. Where do you catch it! A. At Granton.
Q. At the roundhouse! A. Any engine that the 

conductor turns up we get.
Q. Well, the hostler gave you the engine! A. 

Yes.
Q. Did you get it at the roundhouse! A. Yes, 

sir. 40
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Q. The Granton roundhouse? A. Yes, sir.
Q. How do you know about the engine, do you 

go there and the hostler tells you, “ Here is the 
engine” ? A. No, sir; we go in and register and 
don’t know what engine we get, and the round­
house foreman informs us what engine.

Q. Where do you register? A. At the register 
10 room at the roundhouse.

Q. Train dispatcher ? A. Yes, engine dispatcher. 
Q. That is Mr. Roberts, isn’t it? A. No, sir.
Q. Mr. George ? A. Mr. George, yes.
Q. Now what time do you say you went out on 

Monday? A. We left the roundhouse 3.45, or reg­
istered at that time.

Q. In the morning? A. In the morning.
Q. He was to go out with you that Monday 

morning? A. Yes, sir.
20 Q* Where did you go that Monday morning with­

out him; you went to Kingston, as usual, didn’t 
you? A. Yes.

Q. On this pick-up freight? What tools did he 
have on the engine that you came in on, that is 
on Saturday, what tools were there on the engine 
fireman’s tools? A. Well, there was a rake, a 
hook and a shovel. That is all I  know.

Q. That is all he Had that you know? A. Yes
Q. There weren’t any tools for the purpose of 

30 fixin& the engine, such as hammers, chisels, or any­
thing of that kind that he had ? A. We don’t have 
anything to do with them.

Q. He didn’t have? A. We don’t have anything- 
to do with them.

Q. If the engine broke down you would not fix it 
with your fingers and a manicure set? A Some 
times we do.

Mr. Carey: I object.
Mr. Simpson: He is working for the New 

40 York Central Company, and I  must have some
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leeway in examining him. However, I can 
frame it so it won’t be leading.

Q. If your engine broke down on the road what 
would you do, how would you fix it? A. Well, if 
we didn’t have any tools we would send for an 
engine or a machinist to come to repair the engine.

Q. If you did have tools what would you do? 
A. If it was not a very big job we would send for 
things that would fix her.

Q. What tools would you send for? A. I don’t 
know.

Q. A slight job, such a job as you, Mr. Griffin, 
could fix yourself? A. You could fix it, that is 
going about ten miles, so as to go to a place where 
you could get it fixed.

Q. This job that you said you could do yourself, 
what kind of tools would you require for that? 
A. I don’t know what kind of job.

Q. An ordinary, everyday job? A. It is every 
day according—there ain’t no job on an engine we 
would stop to fix. If we could fix it we could go 
along without it.

Q. You said yourself if it was an ordinary job 
you would fix it yourself, if it was not you would 
go to a machine shop? A. Yes.

Q. What kind would you fix yourself ? A. Well, 
maybe the bell ringer or something like that.

. Q. And what would you fix that with, what kind 
of a tool? A. Any what we have.

Q. Hammer? A. Monkey wrench or hammer 
or monkey wrench.

Q. Chisel or monkey wrench? A. Yes.
Q. Would you find those on the engine? A. Yes, 

everything is put on the engine.
Q. If you had them they would be on the en­

gine? A. Yes, everything is put on the engine.
Q. What kind of an engine did you take out, did
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yon say, on Monday! A. On Monday, I don’t 
know. I don’t know the number of the engine.

Q. Was it 2900 or was it 23 or 25? A. Might be 
2900, it might be twenty hundred, twenty-one !mn- 
dred, whatever they turned out.

Q. Were you in the yard on Sunday? A. No, 
sir.

10 Q. When this accident happened? A. No, sir.
Q. And did not see any of the accident? A. No, 

sir.
Q. Where did you leave your engine that you 

brought in? A. At the ashpit at Granton.
Q. Did you have a iocker in this roundohuse 

A. Yes.
Q. Did you get into it with a key like this, a 

flat key? A. No, sir.
Q. What did you keep in the locker there? A.

20 Why, I never kept nothing but overalls.
Q. Would you put those on when you went out 

on the run, in the roundhouse? A. No, sir.
Q. When you got off the run, took them off and 

put them in there again? A. Yes, sir.
Q. How would you get them cleaned, take them 

out of the locker home? A. Sir?
Q. How would you get them cleaned, take the 

out of the locker home ? How would you get them 
cleaned? A. Take them home when they get dirty.

30 Mr. Carey: I object to what this witness
would have done with his overalls.

Mr. Simpson: To show a custom there with 
overalls.

The Court: If it were directed to the in­
testate’s habits, what he did, it might be dif­
ferent.

Q. Did the fireman wear overalls, this fellow, 
while he was working?

40 Q. Did you see him take them off and put them 
on? A. No, sir, I did not.
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Q. Did you see him with them on? A. Yes, sir.
Q. He had a locker in the roundhouse? A. 1. 

don’t know nothing about that.
Q. You don’t know? A. No, sir.
Q. But you know he wore overalls ? A. 1 know 

he wore overalls.
Q. You wore them and you kept them in a 

locker? A. Yes.
Q. Did you see other lockers there? A. Yes, 

sir.
Q. Did you see other men keeping their overalls 

in lockers? A. Yes, sir.
Q. Other firemen? A. No; there is no firemen 

keeps them around where my locker is.
Q. Yours is where the engineer is? A. No, mine 

is away up at the other end of the roundhouse.
Q. What kind of lockers are around your locker? 

A. Well, the roundhouse men.
Q. You mean men that work in the roundhouse? 

A. Yes.
Q. No other engineers or firemen around yours ? 

A. No, sir.
Q. How big is this roundhouse where these lock­

ers are? A. Well, it is about thirty-two stalls.
Q. Who is the man in charge of the roundhouse ? 

A. Roundhouse foreman.
Q. What is his name? A. His name is Billy 

Morris.
Q. Is he here to-day? A. No.
Q. Was he roundhouse foreman on the 3rd of 

August, 1913? A. I don’t know.
Q. Do you know who was roundhouse foreman 

then? A. The night man was Charlie Hesson.
Q. You don’t know who the day man was? You 

say the day man’s name is Morris.
Q. What is his first name, do you know? A. 

William, I guess, William Morris.
Q. When you got on your engine that you took
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out the last trip that you took with Hanson was 
he on the engine before you got on? A. Yes, sir.

Q. What was he doing when you got on? A. I 
don’t know.

Q. But he was on the engine before you? A. 
Yes, sir.

Q. Was it his general custom to be on when you 
10 got on? A. Yes, sir.

Q. He was on before you got on? A. Yes, sir.
Q. And the engine was ready for you to take out 

then? A. Yes.
Q. And he got the fire up, didn’t he, or kept it 

up? A. Yes.
Q. The hostler got it up and he kept it up? A. 

Yes, sir.

Redirect Examination by Mr. Carey:
20 Q- Mr Griffin, you got in at 6:30 on Saturday, 

night, did you? A. Yes, sir.
Q. This pick-up train, was that ever run on Sun­

day? A. No, sir.
Q. That is what you call a six-day job? A. Six- 

day job.
Q. Was there any occasion to go to the yard or 

the roundhouse in connection with this job, this 
pick-up train on Sunday? A. No, sir.

(Objected to. Question withdrawn and an- 
30 swer ordered stricken out.)

Q. Were you in the roundhouse or in the yard 
on that Sunday at all? A. No, sir.

Q. You say that you came in on engine 2105, ac­
cording to your recollection? A. Yes, sir.

Q. What do you do when you bring your engine 
in, where do you place it? A. Leave her on the 
ashpit.

Q. Who takes charge of it then? A. Hostlers.
40 Q. Hoes either the engineer or fireman have any-
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thing to do with it after it has been placed on the 
ashpit? A. No, sir.

Q. Now, when you get your engine from day to 
day do you have the same engine ? A. No, sir.

Q. Or are you liable to have different engines? 
A. Always have different engines.

Q. On this pick-up train are you more liable to 
have different engines on that train than on other 
trains? A. Yes, sir.

Q. You were not called for any service in con­
nection with the pick-up run? A. No, sir.

Q. Or any other run on that Sunday, were you? 
A. No sir.

Q. Now when you get your engine where do 
you get it? A. We get it right at the roundhouse.

Q. Right in the roundhouse? A. Right at the 
roundhouse.

The Court: At the roundhouse or in?

A. At the roundhouse.
Q. That is inside or outside? A. Outside.
Q. Who has brought it to the point where you 

take it? A. The hostler.
Q. Now when the engine is prepared for going 

out does either the engineer or the fireman put 
things on to the engine? A. No sir.

Q. Who attends to that? A. They have tool 
men and an oil man; they have a man hired for 
that purpose.

Q. What are the duties of the tool man and the 
oil man? A. The oil man puts the oil on the en­
gine and the tool man puts the tools on the engine.

Q. Do either the engineer or the fireman do 
anything in connection with the putting those tools 
or oil on the engine? A. No sir.

Q. Whose duty is it to see that these things are 
provided for? A. The engineer.

Q. That is when he takes his engine he makes 
the investigation, does he? A. Yes, sir.

10
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Q. To see whether the necessary supplies are 
on the engine! A. Yes, sir.

Q. And does the fireman have any duty to do in 
connection with that!.

(Objected to as calling for an expert opin­
ion. Objection overruled).

A. No, sir, he does not.
10 Q. If there is anything lacking in connection 

with the equipment of the engine what does the 
engineer do after— A. He notifies the round­
house foreman and the roundhouse foreman noti­
fies the toolman or the oilman or whoever it is and 
he puts it on the engine.

Q.,And neither the engineer or the fireman do 
anything at that time in connection with the sup­
plies! A. No.

Q. Excepting the engineer notifies the foreman
20 of the roundhouse! A. Yes.

Q. You say that you went out on Monday morn­
ing at 3 A. M. ? A. Yes.

Q. That is that you left the roundhouse at that 
time! A. That is the time that we got to the 
roundhouse to leave there 3:45.

Q. You get there and register! A. Yes.
Q. You register, do you not! A. Yes, register 

at 3 :45, we leave.
Q. Then you are ready to go after 3:45! A.

30 Yes.
Q. Register at 3 :45! A. Yes.
Q. What time do you actually go out! A. Then 

we go back to Weekawken and we leave Weehaw- 
ken at 4 :45.
• Q- 0n the Monday morning run, if it had not 
been for this accident, Mr. Hanson would have 
been your fireman! A. Yes.

Q. Unless something unusual had prevented! 
A. Yes.

40 Q- Was that his regular run? A. Yes
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Q. Now yon spoke about the tools the fireman 
had on the engine. Were those tools changed 
from one engine to another when you changed 
engines? A. No, sir.

Q. Or did they remain on the engine? A. The 
tools, as the engine comes in, they are all taken 
off and taken in the tool house, and as the engines 
are ordered they are taken and put back on from 
one—

Q. Oh, yes; so when the engine comes in from 
the run all tools are taken off? A. Yes, all tools 
are taken off.

Q. Before they go out the tool man attends to 
putting them back on and equipping the engine? 
A. Yes.

Q. So that an engine may have one shovel, for 
example, to-day, and another shovel to-morrow? 
A. Yes.

Q. The same shovel and the same tools do not 
go with the same engine? A. No, sir.

Redirect Eooamination by Mr. Simpson:
Q. On the Monday morning that you took this 

engine out after this accident what time did you 
get on the engine? A. I got down to the round­
house at three o’clock and ready to go 3.45.

Q. What time did you get on the engine? A. 
About—we ain’t supposed to get on until 3.45.

Q. Is that the time that you got on?
The Court: If you know, what time did you 

get on that particular Monday morning? A. 
I got on 3.45.

Q. Did you leave at 3.45? A. Yes, sir.
Q. So you got on the engine and left the same 

time, did you? A. Yes, sir.
Q. What did you do after you got on the en­

gine, anything except start the engine out of the
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roundhouse? A. Started backing the engine up 
and took a tank of water, and I—

Q. Anything else? A. No, sir.
Q. That is all you did, and when you got in mo­

tion of course you had to keep looking ahead, did 
you, to see where you were going? A. Yes, sir.

Q. You have told me all that you did from the 
10 time that you got on the engine? A. Yes.

Q. What tools did you have on this new engine 
that you did get on? A. It was a monkey wrench, 
a hammer and a chisel.

Q. How did you know? A. I  looked them 
over.

Q. Why, you didn’t say that. You said all you 
did was getting on the engine at 3.45? A. That 
is all.

Q. What is that? A. They lay right there for 
20 you to look at as you get up, they lay at your feet.

Q. They were at your feet? A. Yes.
Q. Then you did something more than get on 

the engine and start it out? A. No, I  didn’t.
Q. Didn’t you look at the tools? A. You 

couldn’t help but see them.
Q. Did you look at the tools? A. Yes.
Q. Did you do anything else besides getting on 

the engine and starting it out? A. No, I  didn’t.
Q. You didn’t look at the tools? A. Yes, I 

;>0 looked at the tools.
Q. Then you did something else? A. No, I 

didn’t.
Mr. Carey: I object to his wrangling with 

the witness.

Q. All you did was get on the engine and start 
out? A. Started up.

Q. Made a casual glance at the tools? A. Yes.
Q. Where were they? A. Laid right at your 

40 feet on the deck.
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Q. What was it? A. Hammer and monkey 
wrench and chisel.

Q. That.is all at your feet? A. Yes.
Q. Did you ask the fireman anything about it? 

A. No, sir.
Q. Didn’t say a word to him? A. No, sir; he 

had everything ready.
Q. What did he have ready? A. Well, that is 

all—his gauge lights, that is all he had to light.
Q? What A. He had his gauge lights lit for

water and steam gauge.
Q. Anything else? A. That is all he has to do.
Q. I didn’t ask you what he had to do, I asked 

you what he did do? A. I wasn’t there to see.
Q. You don’t know what he did? A. No, sir.
Q. How long was he on the engine, this fire­

man, before you went out? A. You will have to 
ask—

Q. Who was he? A. I don’t know who he was.
Q. Don’t know the man you took out? A. No, 

sir.
Q. Know his name? A. No, sir. Too long ago.
Q. You say that a fireman has nothing at all to 

do with the tools? A. No, sir.
Q. Never has them in his hands? A. Oh, I 

don’t say that.
Q. What? What would he have them in his 

hands for? A. I  don’t know what he has in his 
hands. He had a shovel and hook.

Q. Well, without the shovel and the hook—the 
hammer and the chisel and the monkey wrench, 
ever hand them to you when you are working on 
the engine? A. No.

Q. How long have you been working with a 
fireman on an engine? A. Fifteen years.

Q. Have you ever done any temporary repairs 
on your locomotive? A. Yes, sir.

Q; Never in all that time has a fireman handed 
you tools? A. No, sir.

10
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Q. And you never asked him where the tools 
are? A. Because I was always younger than the 
fireman.

Q. So you did all the work; the fireman was on 
for an ornament?

(Objected to as irrelevant and improper. 
Question withdrawn.)

Q. Did you take the tools off this engine that 
you left on Saturday night? A. No, sir.

Q. Did you get off the engine and leave the fire­
man Hanson on the engine? A. No, sir.

Q. Did he get off before you? A. Yes, sir.
Q. How long before you? A. Ten minutes.
Q. What did he do when he got off?

Mr. Carey: I object to it as irrelevant to 
the issues made by the pleadings in this case 
which are to the effect that this man was re­
moving tools from one engine to another at 
the time when this accident happened.

The Court: Well, I have already made the 
suggestion as to that, Mr. Carey, if their 
proofs do not match up with their pleadings 
we will have to meet that when they get to 
the end of the case.

Mr. Simpson: I did ask to amend the com­
plaint so as to set up, if we did not—

The Court: You did not ask to amend it; 
you said you would amend it if it is neces­
sary.

Mr. Simpson: If there is any technical ob­
jection at this time, I will ask now.

The Court: It may not be necessary, be­
cause your proofs at the end of the case may 
conform to your pleadings. If they do there 
will not be any quarrel, if they do not then 
you may ask to amend.

Q. Did he have his overalls on when he got off
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the engine this Saturday night! A. I  don’t 
know.

Q. You don’t remember! A. No, I  do not.
Q. Did you have overalls on! A. Yes, sir.
Q. Where did you put your overalls when you 

got off Saturday night! A. In my locker.
Q. Where did you get them when you went to 

work on Monday! A. In my locker. 10
Q. Where did you say you registered before 

you took out the locomotive! A. In the register 
room at the roundhouse.

Q. Whose office is that! A. That is the engine 
dispatcher’s.

Q. You wrote your name when you registered!
A. Yes.

Q. And also the locomotive you took! A. Yes, 
sir.

Q. And the run you were on! A. Yes, sir. 20
Q. Now you were asked also about whether 

there was any necessity for you to be on duty 
Sunday, something of that kind. Did you ever 
take out a special run! A. No, sir.

Q. Isn’t  it a rule of the company after a man is 
off eight hours he is supposed to be on duty sub­
ject to call at any time! A. No, not a regular 
man.

Q. Well, when is he subject to call! A. When­
ever his jog goes out. 30

Q. His what! His job goes out! A. When­
ever his jog goes out—whenever his run goes out.

Q. He is then supposed to be there! A. He is 
supposed to be there.

Q. If they wanted you before how would they 
get you! A. I never was called.

Q. You never were called! I think that’s all.

40
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Cross Examination by Mr. Carey:
Q. Now when men are called for special runs Is 

there any rule with respect to the man who shall 
be taken? A. Yes, sir.

Q. What is the rule ? A. Extra men.
Q. So long as there are extra men available is 

10 a man taken who has a regular run? A. No, sir.
Q. If a man is taken—if a man should be taken 

from a regular fun when there were extra men 
available, what would be done in connection with 
the man who called the regular man when an extra 
man was available ? A. The roundhouse foreman 
has got to stand the man’s pay, got to pay him a 
day’s pay, the man loses the job.

Q. That is the man who calls the regular man 
when there are extra men available has to pay the 

20 extra man’s time for the run which he might have 
had? A. Yes, sir.

Charles B rusle, sworn.

Direct Eocamination by Mr. Simpson:
Q. What is your employment, Mr. Brusle? A. 

Chief clerk of the superintendent of the West 
30 Shore.

Q. That is operated by the New York Central 
and Hudson River Railroad Company? A. Yes, 
sir.

Q. New York Central now? A. New York 
Central Railroad.

Q. I  subpoenaed you to produce certain records 
with reference to—with reference particularly to 
the run of this dead man. Have you got any rec­
ords showing what run he was on at the time he 

40 was killed? A. No, sir.
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Q. Haven’t any records in the office, eh1? A. 
Not in the office, no sir.

Q. Where would those records be?. A. There 
are two places for them to be, either ih the record 
room at the station or out on the pier at Wee- 
hawken.

Q. Who would have charge of them? A. There 
would be a number of departments they would 
have to be produced by or gotten from.

Q. But you are. in charge of the Division Super­
intendent’s office in his absence, aren’t you? A. 
No, sir.

Q. Who is in charge? A. I have charge of the 
clerical force.

Q. Who is in charge while the division super­
intendent is away; who takes his place ? A. Why. 
I sort of look out for things, although I am not 
in charge.

Q. Who is in authority? A. In other wprds, I 
have not an official position.

Q. Who is in authority in the absence of the 
division superintendents A. Really nobody; 
everything that is done is done in his name.

Q. Done by you? A. Either handled by myself 
or the chief train dispatcher or the train masters.

Q. You would speak for him in his absence? 
A. On certain subjects, yes.

Q. You are his chief clerk, I suppose, and he is 
absent now? A. Yes.

Q. You are seemingly in charge of the office, 
aren’t you? A. Yes.

Q. Have you got any such records as I have 
called for in my subpoena? A. No, sir.

Q. You have got a copy of this subpoena? A. I 
got one, I got a copy of a book of rules that I 
brought down.

Q. You gave me that? A. Yes.
Q. Have you the subpoena with you, the copy? 

A. No, I have not.
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Q. Did yon give it to Mr. Carey! A. Yes.
(Mr. Carey produces subpoena.)

Q. You have not then, I take it, or do not pro­
duce, “ the conductor's train and operator's re­
ports, wheel reports, freight way bills, bills of lad­
ing, train sheets, also all records in writing, show- 

10 ing the number of cars taken out by the train upon 
which Mr. Hanson worked the day before his 
death, on the last trip he made before his death, 
and the locomotive taken out on the run which he 
would have gone on the day after his trip, if he had 
lived, also the registers in which entries are kept 
of train employees showing the number, whether 
or not the employees are on duty, also carbon 
copies of any way bills of freight sent out on the 
train on which he acted as fireman on the day be- 

20 fore bis death, and on the train which he was to go 
out on on the day after his death if he had lived, 
also all roundhouse records showing the card of 
the engine upon which he was fireman the day 
before his death and the day after his death, and 
also records showing the location of the engine 
which went out upon the run he would have gone 
out on on the day succeeding his death if he had 
lived, showing the location of the same on the day 
of his death, and the day before; also records 

t}0 showing the location of the pony engine on which 
he was working at the time said engine was used 
tô  take the officials of the road over an inspection 
trip.” You have none of those records, have you! 
A. No, sir.

Q. Now under the act of Congress you are com­
pelled to keep some of those records, aren't you! 
A. Yes; there are some of them kept.

Q. Where are they! A. Well, that is some­
thing I cannot answer offhand; they are kept by 

40 a number of departments.
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Q. Speaking as the chief clerk of the division 
superintendent you confess you are ignorant on 
that subject? A. No, sir; I  do not confess I am 
ignorant; I would say I do not know, nor I  do not 
know.

Q. Where are they? A. They are kept by dif­
ferent departments. I would have to go over 
them in detail before I could tell you where they iq 
could be obtained.

Q. Tell me where the records—where the con­
ductor’s train and car reports and wheel reports 
are kept? A. The superintendent of freight trans­
portation, Grand Central station.

Q. New York City? A. Yes, Mr. G. H. Alex­
ander.

Q. That is beyond the jurisdiction of this court,
G. H. Alexander? A. Grand Central Station.

Q. Where are the freight way bills, bills of lad- 20 
ing and train sheets? A. It would be impossible 
for me to tell you the train car numbers; I don’t 
know how many cars were in the train.

Q. Well, where generally are your train sheets 
kept? A. Well, if you give the car numbers they 
can undoubtedly get the copies of the bills of 
lading from the office at Weehawken, but they 
can’t do it without something to identify with.

Q. Train sheets? A. Train sheets can be ob­
tained, but not on such short notice as you gave us 30 
yesterday.

Q. Where can I get the train sheets? A. They 
are on the piers at Weehawken.

Q. Are there any other records ? A. Mr. Simp­
son, if you will allow me, a train sheet is what is 
kept by the dispatchers, the train dispatchers at 
Weehawken, and shows absolutely nothing except 
an engine number, an engineer’s name and the 
conductor’s name, and the time they leave, the 
time they pass different stations on the road, and 40 
the number of cars they have.
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Q. What is the wheel report? A. The wheel 
report is kept by the conductor; he shows the 
number of each car that is in his train, where he 
got it and where he is taking it.

Q. Do you know who is the roundhouse fore­
man on the day of this accident, August 3rd, 1913 f 
A. No, sir.

10 Q. Do you know who is now? A. No, sir. I 
want to make that plain. That is an entirely dif­
ferent department from the transportation de­
partment.

Q. What department is that? A. Motive 
power.

Q. Who is the head of the motive power de­
partment? A. Mr. H. N. Strauss, master me­
chanic.

Q. Is he at Weehawken? A. No, sir, Granton,
20 New Jersey.

Q. He is the master mechanic? A. Yes, sir.
Q. Now then, are the registers kept on which 

there are entries kept by the train employees or 
for them, showing the number or whether or not 
the employees are on duty? A. Yes, sir.

Q. Who has kept them? Where—at your of­
fice ? A. Why, we did have them. They are what 
we call form T-48 and T-49,—I believe that is 
what you are referring to.

30 Q. Yes. That is the register ? Who would have 
those? A. I think Mr. Carey has one or two of 
them. The third one we are unable to find

Q. The third one. Will you let me see the two 
that you have?

Mr. Carey: Yes, sir. (Produces paper.)
Mr. Simpson: What are these?
Mr. Carey: They are the registration 

sheets. We call them T-48 and 49. As I un­
derstand it, those are the sheets on which the

40
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employees register, that is, the transporta­
tion, the traffic men!

The Witness: Yes, sir.
Mr. Carey: Register as they come in to take 

their run and as they come from their run! 
The Witness: Yes; they are used in place

Q. Now the carbon copies of way bills and 
freight turned out on the train on which this dead 
man acted as fireman before his death; you would 
not have those, would you! A. No, sir; never 
saw them.

Q. The roundhouse records, you would not have 
those! A. No, sir.

Q. Who would have those, the master mechanic!
A. I presume he would, although you do not make 
it clear there what you want by roundhouse rec- 20 
ords. Maybe a hundred records kept in the round­
house.

Q. Well, the roundhouse records showing the 
card of the engine upon which he was fireman the 
day before his death. A. The master mechanic 
ought to be able to get that for you.

Q. Now were you employed by the West Shore 
or rather the New York Central Railroad on the 
3rd of August, 1913! A. Yes.

Q. Were they engaged in transporting freight 30 
and passengers out of New Jersey to other states 
and from other states into New Jersey on that 
day! A. As far as I know.

Q. Where do the lines run—Buffalo! A. What 
do you mean, the lines!

Q. I  mean the West Shore! A. The West 
Shore Railroad runs to Buffalo, but our division 
runs to Albany—that is the Albany division.

(No cross examination.)
40
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R obert C. George, sworn.

Direct Examination by Mr. Simpson:
Q. Mr. George, what is your position? A. En­

gine dispatcher.
Q. For the New York Central Railroad? A. 

Yes.
10 Q. Were yon engine dispatcher in August, 

1913? A. Night engine dispatcher.
Q. Did you have anything to do with the dis­

patching engine on which Hanson worked the last 
run he took out? A. No.

Q. That would be the Saturday before his 
death, I suppose the 2nd of August or the first of 
August? A. Did I have anything to do with it?

Q. Yes. A. In what way?
Q. By designating the engine? A. No, I don’t 

20 designate the engine.
Q. What is your— A. I send them in a call 

and if they get out on time the roundhouse fore­
man designates the engine.

Q. Who do you see gets out? A. Engineer and 
fireman and crew.

Q. Did you see that Hanson got out on the last 
run? A. Did I see?

Q. Yes? A. That'is impossible. It is too long 
ago for me to remember. I have to handle too 

30 many.
Q. Is your work to be there to see that they 

are there? A. Yes.
Q. And check them up if they are not there» 

A. Yes.
Q. And the engine is delivered to them by the 

roundhouse foreman? A. Yes.

Cross examination by Mr. Carey.
Q. These sheets T-48 and T-49, are they kept 

40 in your department? Are they kept in connec-
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tion with your business? A. Yes; the sheets we 
are using are that, that is, on that date.

Q. These sheets T-48 and T-49, they are kept 
under your supervision, are they? A. Yes, sir.

Q. And you see that the men register on those?
A. Yes.

Q. You know this so-called pick-up train? A. 
Yes. 10

Q. The testimony shows that that was the train 
on which Mr. Hanson was working? A. Yes.

Q. Does that train work on Sunday? A. No, 
sir.

Q. Did you issue any call for Hanson for ser­
vices on Sunday? A. No, sir.

Q. I speak of the Sunday on which he was 
killed? A. Yes, sir.

Redirect Examination by Mr. Simpson: 20
Q. That pick-up train was the train that took 

freight from station to station, wasn’t it, picking 
up cars? A. That is the supposition, I do not 
know what they picked at all. I  have nothing to 
do with what they take.

Q. What did you mean by taking this pick-up 
train? What do you mean by pick-up train? A. 
That is what we call it, we call it pick-up, to go 
out—it is the engine. We have nothing to do with 
the train at all. All I have to do is the engine 30 
crew.

Q. Don’t know what the train is? A. No, sir;
I don’t know what it consisted of.

40
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F rederick S mith, sworn.

Direct Examination by Mr. Simpson:
Q. Mr. Smith, what is your business? A. Fire­

man.
Q. Did you see Mr. Hanson on the day that he 

was killed? A. Yes, sir.
10 Q- Where did you see him first? A. In the 

Y. M. C. A.
/ Q. Did you leave the Y. M. C. A. with him? A 
Yes.

Q. Where did you walk with him when you left 
the Y. M. C. A.? A. Walked up the path.

Q; Where were you going? A. doing to the 
engine.

Q. Looking for your engine then? A. Yes, sir. 
Q. How far did you walk withJiim before you 

20 found your engine? A. Down around the ma­
chine shop there on the—

Q. How did you walk, along the path, or how? 
A. Along the path.

Q. You and he walked along the path? A. Yes.
Q. Was the engine going the same direction as 

you were or was it coming to meet you, the engine 
you got? A. To meet us.

Q. When it got to you it stopped, did it? A 
Yes.

30 Q- You got the engine? A. Yes.
Q. Then did the engine go on—your engine, I 

mean, the one that you got on? A. I t went right 
away.

Q. Which direction did it go? A. Well, went 
back again to the coal pocket.

Q. Coal pocket? A. Yes.
Q. Did you see another engine around there? 

A. Not at the present time.
Q. Where did you go then? Where did you go?

40 A. I  went on the engine and tried to fix up the fire.
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Q. Fix up the fire? A. To fix up the fire, put 
a hard coal fire on.

Q. Did you see Hanson’s hat fly up in the air?
A. Why, after the engine passed.

Q. Your engine? A. Yes.
Q. Yours? A. No; after Ben Clearwater’s en­

gine passed, then the—
Q. Then did Ben Clearwater’s engine pass you? 10 

A. After that.
Q. It passed your engine? A. Yes.
Q. What track was it on? A. I  don’t know the 

number of tracks here, but we went down on the 
eastbound track and he was going up on the west­
bound.

Q. Don’t know the number of the track? A.
No, sir.

Q. How was Clearwater’s engine going, with 
the tender first? A. Tender first. 20

Q. Backing? A. Backing up.
Q. After it backed did you see Hanson’s hat fly 

in the air? A. After the engine passed, yes.
Q. You saw his hat fly in the air; then where 

did your engine go? A. Why, he stopped it.
Q. Did you get off? A. No, sir.
Q. Did you stay on the engine? A. I stayed 

on the engine.
Q. And when Clearwater’s engine passed you 

it was going slow? A. Well, I couldn’t judge 30 
that.

Q. You don’t know? A. No.
Q. Then did your engineer come back, Mr.— 

what is the name of the engineer, Mr. Griffin? A. 
Kathan.

Q. He came back and you went on, did you?
A. Why, I  went up there and got him, Clearwater.
I went the same track up here and got Clearwater.

Q. Oh, you went up to Clearwater? A. Yes.
40
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■ Cross Examwwtion by Mr. Carey:
Q. Yon say that yon saw Hanson at the Y. M.

C. A. building? A. Yes, sir.
Q. Won’t you come down here and show us 

where the Y. M. C. A. building is on this map ? A. 
That is the. Y. M. C. A. (indicating).

Q. That is the building right there and it is 
10 marked Y. M. C. A.? A. Yes.

Q. Then you say you followed up along this 
patch that is going in here at right angles? A. 
Yes.

Q. To Bergen Turnpike? A. No; right over 
here, between the tracks—I followed here the 
dump track.

Q. On which side of the dump track? A. On 
the outside.

Q. Towards the— A. Toward the Turnpike. 
20 Followed right up here—right down, over here— 

right down here—that track here—the track that 
leads into the shop track—followed right up, and 
we got here, over here, to make the engine 3907.

Q. 3907, you met the engine? A. I  met the en- 
gin.

Q. That was Kathan’s engine? A. Kathan’s 
engine.

Q. Which way was Kathan’s engine going? A. 
Backing up.

30 Q. Towards what? A. To the coal pocket here. 
Q. That is going east? A. Yes, going east.
Q. That is south, really, isn’t it? You under­

stand the railroad was east and west. It was 
going towards Weehawken? A. Yes.

Q. Where was it that you met the engine, Ka­
than’s engine? A. Bight across that office here.

Q. Bight opposite this office building here? A. 
Yes.

Q. About where the X mark is ? A. Yes.
40 Q. That was the engine you were to get onto? 

A. Yes.
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Q. Kathan had gone to the roundhouse and was 
bringing the engine down? A. Yes.

Q. You were going up this way to meet him? 
A. Yes.

Q. You knew that he had gone up to get the 
engine and would come back and meet you, didn’t 
you? A. Yes.

Q. That is why you were going up here? A.
Yes.

Q. Now up to the time when you got opposite 
the house here did you cross there to one of those 
tracks on which the engines ran? A. Yes. I 
crossed the westbound track.

Q. No; up to the time you saw the engine com­
ing? A. No. No, I followed right up the path.

Q. Followed up that path? A. Right this point 
and then I crossed right over.

Q. While you were on that path were you in 
any danger of being struck by an egine on either 
one of those tracks?

(Objected to as asking for an opinion.
Question withdrawn.)

Q. How far away from the most westerly of 
these two tracks, that is the westbound track, was 
this path that you followed along? A. Well, the 
track between here.

Q. The track between the path and the engine 
track which led into the roundhouse? A. Yes.

Q. And that was the track on which Clear­
water’s engine was? A. Yes.

Q. When Kathan brought his engine down there 
and brought it to a stop then you crossed over 
both of these tracks, did you? A. Yes, sir.

Q. You got on to the engine? A. I  got on the 
engine.

Q. Which side of the engine were you on? A. 
Why, I got on the right side, at a point west, head 
on—got on the right hand side.
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Q. Your engine was headed toward Weehaw- 
ken? A. No, headed toward the west.

Q. Were yon on the side nearest to the track 
where Clearwater’s engine was? A. Yes.

Q. Or on the opposite side ? A. But after I got 
on the engine I went on my left side.

Q. Were you on the side of the engine towards 
10 the westbound track or were you on the westerly 

side of the egine? A. When I got on?
Q. Yes? A. Why, on the westerly side.
Q. On the westerly side, that is, you were on 

the side of the engine further away from Bergen 
Turnpike ? A. Yes.

Q. Then when you left the path and started to 
cross these two engine tracks to get to your en­
gine, or, rather, when you started across the west­
bound engine track to get over to your engine, 

20 you had to cross a track between that and the 
track on which Clearwater’s engine was? A. 
Yes.

Q. If Mr. Hanson had continued on the path 
toward the roundhouse, would he at that point 
have crossed the track on which Mr. Clearwater’s 
engine was running? A. Why, up above.

Q. No, at that point, I mean? A. No.
Q. Down where our engine stopped? A. No.
Q. Or where he was struck? A. No.

;>0 Q. If he had continued on that path toward the 
roundhouse would there still have been between 
him and the track on which Clearwater’s engine 
was the other track at the point where he was 
struck? ,

Mr. Simpson: I object on the ground that 
that is for the jury to say from this diagram 
and the physical situation.

The Court: Well, I suppose it is explana­
tory of the diagram.

4-0
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Q. Do you understand the question?
(Question repeated by stenographer.)

Q Strike out that question. You have testified 
there was a track between the path and the track 
where Clearwater engine was running? A. 
There is a track between there?

Q. Yes; that is what I  say, between the path 
and the engine track where Clearwater’s engine 
was running there is a track, a railroad track?
A. Yes.

Q. Is that right? A. That is two tracks yet.
Q. Two tracks? A. Well, there is the path and 

the track there where the dead track is, we call it, 
where the engines go to the shop.

By the Court: _
Q. That is the dead or shop track? A. Yes, 20 

the shop track, and then will come the westbound 
track.

By Mr. Carey: a .
Q. Now step down here once more, Mr. bmixn. 

You notice here on this map a yellow X which is 
marked where the accident is said to have oc­
curred ; now was that about the place where the 
accident occurred, where that yellow cross is? A.
I couldn’t tell exactly. .1 guess so. 30

Q. Now then this yellow which you see along 
here, a kind of a wavy line, represents what? A. 
That is the path.

Q. Between that path and about the place where 
he was struck there is an indication of another 
track? A. Yes.

Q. Now was there a track between the path and 
this engine track opposite the place where he was 
struck? A. There is a track there between the 
path. 40
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Q. That is what I say; is there a path between 
it? A. Yes.

Q. Was there such a track between the path 
and this engine at the time he was hurt? A. Yes.

Redirect Examination by Mr. Simpson :
Q. Did you not see this accident, you did not 

10 see this man hit by the locomotive? A. No.
Q. Then you don’t know where he was hit? You 

don’t know where he was hit? A. Well, he stood 
with the engine there.

Q. But you didn’t see the man when the engine 
struck him, did you? A. No* I did not.

Q. Then you don’t know where he was hit, do 
you? A, No.

Recross Examination by Mr. Carey:
20 Q. Do you know where the body was found? 

A. Yes, the body, I do.
Q. Was the body found about that place where 

that yellow X is located? A. Yes, certainly.

S amuel Ckaig, sworn.

Direct Examination by Mr. Simpson:
30 Q- You worked for the New York Central Rail­

road? A. Yes.
Q. Where do you live? A. 471 Hudson Ave­

nue, West New York.
Q. You were on this engine with Mr. Clearwater 

that ran over and killed Hanson on the third of 
August, weren’t you? A. Yes, sir.

Q. You did not see him before your engine ran 
over him, did you? A. No, sir.

Q. Clearwater didn’t see him? A. Not that I 
40 know of.
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Mr. Carey: I object. He can’t tell what 
Clearwater saw.

Q. Well, you didn’t know. How did you or 
Clearwater know that there had been an accident? 
Wasn’t it because some one came up and told you? 
A. Some one told us.

Q. What did you do when you found out that 
you had run over a man? A. Went right back 
to the scene of the accident.

Q. How far away from where you stopped your 
engine was it? A. Oh, I don’t know, probably 
five minutes walk,—seven minutes walk, some­
thing like that.

Q. When the accident occurred was your engine 
going rear end first? A. Yes, backing up.

Q. Which side were you on? A. On the left 
side of the engine, the fireman’s side, the east 
side of the engine backing up.

•  Q. And Clearwater was on the west side back­
ing up? A. Yes, sir.

Q. Where did you find the body? A. In be­
tween the tracks.

Q. Was it nearer the west side or the east side? 
A. Well, I  don’t know, it laid right in between 
the two rails.

Q. Parallel with the two rails? A. Parallel 
with the rails, yes.

Q. He was dead then, was he? A. Yes.
Q. Where had your engine come from ? A. The 

engine had come from Bavina.
Q. Where were you going? A. To Weehaw- 

ken.
Q. What were you going to do? A. Deliver 

the train to Weehawken and went back to Granton 
engine house with the engine.

Q. This was— A. Coming in with a train.
Q. You had a train on? A. Coming in with a 

train.
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Q. I thought it was an engine alone? A. No; 
we had the engine alone.

Mr. Carey : He brought his train to Wee- 
hawken and was taking the engine back.

Q. This train you brought from where, Eavina, 
New York? A. The train came from Albany.

10 Q- You unhooked from the cars and were taking 
the engine to the roundhouse? A. Yes, at Wee- 
hawken we unhooked from the cars.

Q. How were you going on the trip when you 
ran over this man, fast or slow? A. About six 
miles an hour.

Q. How many tracks are there in the yard? A. 
Oh, lots of tracks around there.

Q. What time of day was it? A. Around noon 
time.

20 Q- Perfectly clear day, wasn’t it? A. Per­
fectly clear.

Q. Nothing to obstruct your vision or the en­
gineer’s as you looked out? A. Nothing to ob-, 
struct my vision.

Q. You were looking in the same direction? A. 
I don’t know how the engineer was looking.

Q. You don’t know whether he was looking or 
not? A. I don’t know anything about him.

Q. But there was nothing the way you were 
30 looking? A. Nothing in my way.

Q. To obstruct your vision? A. No, sir.
Q. Were you looking in the direction in which 

the engine was going? A. Yes.
Q. You did not see this man at all? A. No, sir.
Q. Mr. Clearwater, your engineer, has ’died 

since the accident, has he? A. I  don’t know for 
sure. They said he did.

Q. You did not attend his funeral? A. I 
wasn’t to his funeral; I didn’t know of his death 

40 until after he was buried.
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Q. You were a fireman on this occasion, were
you? A. Yes. : ’

Q. Fireman on a passenger tram? A. Yes, sir.
Q. Did you have a locker in the roundhouse?

A. My locker is in the roundhouse, yes.
Q. What did you keep in the locker? A. Over-

(Objected to as being immaterial and irrel- 
evant. The court overruled the objection and 
an exception was noted to the defendant.)

Q. How many firemen to your knowledge had 
lockers in the roundhouse? A. I don’t know how 
many.

Q. Any besides you? A. Oh yes.
Q. Did not every fireman have a locker in the 

roundhouse? A. I don’t know, hut I  know they
haven’t got them all now. 20

Q. How many of them, what percentage of them 
had? A. I don’t know anything about it.

Q. Nine or ten? A. I  don’t know.
Q. How many firemen are there? Do you know 

how many fireman there are working on that di­
vision? A. I don’t know.

Q. You don’t know any firemen at all that
work on that? A. Yes, I  know a lot.

Q, How many do you know? A. Oh, I  don’t 
know. I know lots of them. I  couldn’t tell you 30
how many I  know.

Q. Twenty, do you know? A. Yes.
Q. Have they got lockers in the roundhouse?

A. I don’t know.
Q. You know you hadn’t one? A. I  know I 

had one, got one now, and there is a fireman in the 
locker with me.

Q. Who is your next door neighbor? A. I 
don’t know. There is nobody next door neighbor 
to me. I  have an entire locker. 40
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Q. The one you had on this day, who had a 
locker next to you? A. I don’t know.

Q. Who had the one on the left hand? A. I had 
one on the end.

Q. Nobody next to you? A. Somebody in 
there, I don’t know who it was.

Q. You don’t know who it was? A. No, sir.
10 Q. Do you know any^f the men that had lockers 

in the roundhouse? A. Yes, Hitchcock had a 
locker four lockers from mine.

Q. Did you ever see a fireman have a locker be­
sides yours? A. Yes, see them have lockers.

Q. See them using them? A. See them go in. 
They said they were going in to lock up their 
overalls; I don’t know where they went.

Q. How often would you see them, twice a day? 
A. No; if I was to the roundhouse and met some- 

20 body going in to lock them up.
Q. Common thing, wasn’t it? A. Common 

thing, yes.
Q. You kept your overalls there, I suppose? 

A. Yes.
(Adjourned to October 26, 1916, 10 A. M.)

October 26, 1916, 10 A. M.
30

Samuel Craig, recalled.

Further Direct Examination by Mr. Simpson’.
Q. You know what the procedure was on the 

New York Central Railroad where you are a fire­
man at the time this man was killed, as to engin­
eers? Were the engineers taken from the fire­
men? A. I don’t understand.

Q. After the fireman passed an examination did 
40 he become an engineer? A. Yes, sir.
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Q. Are yon an engineer now? A. Yes, sir.
Q. How long have yon been an engineer? A. 

Passed my examinations on tbe third day of Au­
gust, 1911.

Cross Examination by Mr. Carey:
Q. You were asked if there was anything in the 

way to obstruct your view northerly at the time 10 
you were coming back with your engine to the 
roundhouse. You have answered that there was 
not. What had you reference to in connection 
with that answer? A. There was no obstructions 
in the way along the track of sticking out from 
the tank that would affect my view or my vision.

Q. The engine was running backwards, as I  un­
derstand? A. Yes.

Q. Was the view of the track cut off for some 
distance by the tank? A. Yes; by the tank it was 20 
cut off, yes.

Q. About how far? A. Oh, about a hundred 
feet, maybe not that much.

By Mr. Simpson:
Q. What tank do you mean, the tank on the en­

gine or some stationary engine? A. To the track 
that we were running on, yes.

By the Court:  ̂ > 30
Q. You mean the water tank which was ordi­

narily called the tender? A. Yes; some people 
call that the tender, we call it the tank.

By Mr. Carey:
Q. Does that answer apply to the view which 

you had on the same side of the engine on which 
you were sitting? A. YeS, sir—that applies to 
my vision, which I could see.

Q. It would be somewhat further cut off on the 40 
opposite side of the track?
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Mr. Simpson: I object, on the ground that 
he was not on the opposite side.

The Court: I understand that the question 
goes to this, that if he were looking straight 
ahead on the side which he was upon, then 
the view was cut off a hundred feet, and if 
you were looking across to the other side it 

10 would be somewhat further?

A. Yes, about a hundred foot on the opposite 
track. The two tracks running parallel, the track 
I am on I could see further away to the end of 
my tank than I could on the other track, because 
the tank cuts off that much.

Redirect Examination by Mr. Simpson:
Q. Then you could not see as good when the 

2q engine was going backward as when you were run­
ning forward? A. On my side I could, yes.

Q. Then it was not cut off at all? A. On my 
side about twenty-five feet from the end of the 
tank.

Q. Was it cut off from you when your engine 
was running front? A. There was no vision cut 
off except right close to the tank.

Q. Then is it a fact that when you are running 
backward you cannot see as far as you can when 

30 y°u are running forward? A. Yes; you can see 
just as far ahead.

Q. There is no more obstruction backwards than 
forward? A. Oh, you cannot see as close; you 
can see just as far ahead to the tank.

Q. As close to your engine ? A. That is it.
Q. In other words, running with your head on 

you can see clear to your engine? A. Yes.
Q. Running back you cannot ? A. That is 

right.
40 Q. Any rule which you knew of of the New 

York Central providing as to how you should run
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an engine if you ran it backwards through the 
yards with a view to protecting the men who 
might be working about the tracks? A. We have 
rules governing the road running backwards over 
the road, but nothing in the yard.

Q. No system at all? A. We have a speed re­
striction in the yard, different places.

Q. What rule, if any, about running backwards? 
How did you protect running it backwards? A. 
No rule at all.

Q. How on the road? A. The different places, 
thirty miles an hour, running backwards fifteen 
miles, and some places sixteen miles an hour.

Q. I am not talking about speed, but anything 
else? A. That is the speed restriction.

Q. Is there anything else, any rule governing 
the running of an engine backwards on the road? 
A. Yes.

Q. What is it? A. Over crossings where heavy 
traffic is, where there is no gate or flagman, to 
use, to exercise care in backing up or around de­
pots.

Q. What care do you exercise? A. Go careful 
so you won’t hurt anybody.

Mr. Carey: I  object to this line of examina­
tion. We are in the yard at this time and not 
on the public street or on the main line of the 
road.

(Discussion.)

Q. When you ran this engine there was nobody 
out on the back of the tender to look behind the 
tender, was there? A. I didn’t run the engine.

Q. When the engine was running you were on 
the engine, weren’t you? A. I was on the engine.

Q. You were not back of the tender, were you? 
A. No, sir.

Q. Clearwater was not on the back of the ten-

10

20

30

40



Samuel Craig, for Plaintiff—Redirect

der! A. I don’t know. I don’t think he was 
there.

Q. You think the engine ran itself! A. No, sir.
Q. Who was running the engine! A. I don’t 

know who was running it. Clearwater was run­
ning the engine when it left Weehawken.

Q. Who was on it when you killed this man!
10 A. Clearwater was on when—

Q. You knew you were under oath when you 
said you didn’t know who was running the engine, 
didn’t you! A. I didn’t know who was running 
the engine at the time, because I didn’t look over 
there. Clearwater was on the engine when I left 
Weehawken, and he was on the engine when I 
reached the ashpit, but who was there—

Q. You don’t know whether some angel came 
in and ran it! A. I don’t know. I attend to my

20 own work. I can’t look at his.
Q. You were not on the back towards the ten­

der, were you! A. No, sir, I  was not.
Q. When the engine was stopped Clearwater 

was not on the back of it keeping lookout, was he! 
A . No, sir.

Q. See any one else in the employ of the West 
Shore on the back of this tender looking out as the 
engine went backwards through the yard! A. 
No, sir.

30 Q. You say as' far as you knew there was no 
rule governing you in running an engine back­
wards through the yard as to looking out for the 
employees who might be on the track! A. Why, 
wouldn’t run over a man if we saw him.

Q. If you didn’t see him you would run over
him! A. I suppose if we didn’t see him we would.

Mr. Carey: I object.
The Court: Isn’t that a conclusion!

40 Q. So far as you know was there any rule gov-
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erning the running of these engines such as you 
were running through the yard when they were 
running backwards 1 A. I wasn’t running the en- 
gine.

Mr. Carey: I object. Well, the witness has 
answered the question.

A. You just asked me about running an engine. 10 
Q. I didn’t ask you if you were running that

engine. A. Yes, you did.
The Court: Just stop when you hear them 

object. It seems to me we are wasting a great 
deal of time by'this cross fire, without getting 
anywhere. î Tow certainly, Mr. Y/itness, you 
understand the question, and when the ques­
tion is put to you—

Q. You kept a lookout at the time this man 2q
was killed? A. Yes.

Q. You were looking out? A. Yes, sir.
Q. Were you looking out to see if there was 

any one in the way so you would not the engine 
would not hurt him? A. Yes.

Q. All right. Was there any rule that you knew 
about governing you in your duties on that engine 
with reference to the running of the engine back­
wards—not that you ran it backwards, but that 
you were physically on the engine doing some- 3Q 
thing while it was running backwards? A. I 
wasn’t doing nothing at the time excepting looking 
out the window.

Q. You were on the engine? A. Yes.
Q. Were you keeping a lookout and guarding 

it? A. Yes.
Q. All right. Was there any rule governing 

you in keeping that lookout, that you knew? A. 
Yes, sir.

Q. What was it? A. When I am not engaged 40
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in firing I should be looking out of the window? 
A. What for?

A. For all obstructions on the track, danger 
signals—

Q. Employees? A. Everybody. Don’t men­
tion nobody; it mentions everybody.

Q. Where is that rule? A. In the book of 
10 rules, operating department.

Q. Any other rule that you know of? A. Not 
that I know of.

Q. You have studied these rules, haven’t vou? 
A. Yes.

Q. Are now an engineer? A. Yes, sir.
Q. Had to pass an examination on these rules? 

A. Yes.
Q. When did you pass your examination? A. 

About three weeks ago I went on through the book 
20 of rules—this month.

•Q. When did you pass your examination? A. 
Examination ?

Q. Yes, for engineer? A. Passed by mechan­
ical examination the 31st of August, 1911.

Q. When did you pass your other examinations? 
A. Why, get them every year—go through the 
book of rules.

Q. How long have you been an engineer? A. 
About five years.

30 Q. You were not one at the time of this acci­
dent? A. I had been promoted, but I had not 
run any engine.

Q. You had studied the rules before that time? 
A. Oh, yes.

Q. Now this yard that you were running 
through at that time, how many tracks were there 
m it? A. Well, there is a whole lot of tracks 
around there.

Q. And more engines than yours, and cars, in 
40 the yard? A. Why, there is cars over there in 

Grranton yard; always full of cars.
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Q. Was this the yard through which all the en­
gines went that came in from trains in the depot? 
Was it the yard, in other words,—the yard used 
by the traffic from the Weehawken depot? A. 
Yes, them two tracks in the yard.

Q. It is the Granton yard? A. Granton yard.
Q. Is that the only yard in connection with the 

Weehawken depot? A. Why, no, the Weehawken 
yard. •

Q. There is the Weehawken yard? A. Yes.
Q. What is the distinction? What is the Gran­

ton yard used for, or what was it used for at the 
time of this accident? A. Why, storage cars, mak­
ing up of trains.

Q. Busy yard, was it? A. Busy yard,yes.

Recross Examination by Mr. Carey:
Q. At the time this accident happened were 

there any engines near you except the Kathan en­
gine, and the engine you were on? A. I don’t 
think there was, no, sir.

Q. Was the yard as busy on Sunday as it was 
on a week day? A. No, sir.

Q. To what extent was it less busy on Sunday? 
A. Why, some of the yard engines did not work.

Q. Now the busy part of the yard was westerly 
of those two engine tracks, was it not? A. Yes, 
sir.

Q. And the two engine tracks themselves? A. 
Yes, sir.

Q. Do you know about how many movements a 
day there were over those two engine tracks? A. 
Oh, I don’t know. I could tell you if I  looked at 
the book and to see how many engines was or­
dered; must be about somewhere around seventy 
engines a day go over them two tracks, according 
to the trains we have.

Q. Do you distinguish the tracks as number one 
and number two? A. Yes.
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Q. And number one track is your track? A. 
Number one track is eastbound track, as we call it.

Q. That is the track which goes to Weehawken? 
A. Yes.

Q. And number two track is the track which 
leads from Weehawken back to the engine house? 
A. Yes.

10 Q. And the engines going to and from the en­
gine house to Weehawken use those two tracks? 
A. Yes, sir.

Q. All the time? A. Yes, sir.
Q. And not the other tracks? A. No, sir.
Q. Do you know how long Hanson had operated 

an engine or been on an engine over those two 
tracks? A. Ever since they have been there, I 
guess.

Q. Ever since they have been there? A. Ever 
20 since the Granton roundhouse was put up there.

Q. How long ago was that? A. I think that 
roundhouse was built there in 1911. I  couldn’t 
give a positive answer on that, but I  was working 
up the road at the time.

Q. What kind of a day was this? A. A nice 
good clear day.

Q. How about the wind? A. Don’t think there 
was any wind. Think it was a still day.

Q. Now the tracks between these two engine 
30 tracks and the highway were seldom used for 

movements of cars or engines, were they? A. 
Oh, they were just used for shop purposes.

Q. And storage? A. And putting engines on to 
them; storing engines there until they got room 
in the shop to overhaul, or take them out of the 
shop; stand them there until they could ‘get ready 
to. use them. Put cars there what have supplies 
on them and one thing or another for the shop.

40
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Redirect Examination by Mr. Simpson:
Q. Will you point on the map where yonr en­

gine passed the Kathan engine? A. That I can­
not say.

Q. Yon don’t know that? A. No, I don t know 
that.

Q. How long did yon pass the Kathan engine 
before yon stopped yonr engine? A. I  don’t
kn°w. • mi

Q. A hundred feet or ten miles? A. Don t
know nothing about that other engine until I  see 
it coming, that is all I noticed of i t

Q. Don’t know when you passed it? A. No.
Q. Did it pass on the next track to you? A. It 

was on the next track to us.
The Foreman of the Jury: If your Honor 

please, may I ask the witness a question?
Thé Court: Yes.

By the Foreman:
Q. You say when you were on the engine—were 

you in the cab on the left side, or were you back 
on the tender? A. In the cab on the left side.

Q. On the left side? All right. A. The fire­
man’s side, the left side of the cab.

By Mr. Carey:
Q. And the left side of the engine would be 

toward the yard? A. Be toward the yard, backing 
up, yes, on the east side of the track.

By Mr. Simpson:
Q. Was there a curve there on the engineer’s 

side? Did you say there was a curve there on the 
engineer’s side? A. Not at that point.

Q. What point? A. Why, along there.
Q. Along where? A. From the shop up to the 

cross-over there, straight piece of track.
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By Mr. Carey:
Q. Did yon see the body after Mr. Hanson was 

struck? A. Yes, sir.
Q. Can you point on the map to about the loca­

tion where the body was found? A. Yes.
Q. Do that, please? A. Eight about in there 

(indicating).
10 Mr. Simpson : Mark it with lead pencil.

That is where that yellow X mark is located 
on the map ? A. Red mark, yes.

Q. That was on number two track? A. Yes.

By Mr. Simpson:
Q. Mark where your engine stopped, if it is not 

marked there ? A. Where my engine stopped ?
Q. Yes. A. My engine stopped up there.

20 Q- Make a pencil mark there; make C there, 
will you?

(Witness complies.)

Q. All right. )

R obert McCartney, sworn.

Direct Examination by Mr. Simpson:
Q. Where do you live, Mr. McCartney? A. 798 

Church Lane, North Bergen.
Q. On the 4th of August, 1913, where were you 

employed? . A. On the New York Central.
Q. What was your work? What did you do? 

A. I was engaged as a fireman, locomotive fire­
man.

Q. Did you know this pony engine on which 
Hanson worked at that time? A. Yes, sir.

40 Q. Did this pony engine have two boxes on the 
side of it? A. Yes, sir.
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Q. Had you seen any keys to those tool boxes 
what kind of keys they were? A. Well, it is so 
long ago I couldn’t—

The Court: Had you seen them ?

Q. Were they brass keys, iron, gold or alumi­
num? A. Brass keys.

Q. What were in those tool boxes?
Mr. Carey: I object, unless the witness 

says he knows of his personal investigation, 
what was in the tool boxes.

Mr. Simpson: I submit that is not a proper 
objection to he made. I ask if he knows, and 
if he doesn’t know it can be brought out on 
cross examination. That is not a good objec­
tion. An objection is that the question is 
irrelevant or it is incompetent. What the 
witness does or does not know certainly is not 
the ground of objection.

The Court: I t  has been asked if he knew 
what was in the tool boxes. He is asked if 
they .were there.

Mr. Simpson: I do not have to ask him if 
he knows.

(Question repeated.)

A. What was in there in the time I was on the job ?
Q. When were you on the job, how long before 

he wasjkilledf A. About a year, I  guess.
Q. A year on the pony engine t  A. Yes, sir.

By the Court:
Q. Let me get it straight. Do you mean that 

you had been working a year on it or that you 
had ceased working on the pony engine as fire­
man a year before August 3rd, 1913,—which do 
you mean? A. The year before August 3rd.

Q. You mean you ceased as fireman on the pony 
engine a year before August 3rd, 1913? A. Yes.

10
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By Mr. Simpson:
Q. But you had seen the engine in that year, 

hadn’t you, around the yard? A. Yes, sir.
Q. There wasn’t any strqctural change in the 

year that you could observe, was there, for in- 
instance, the engine was not overhauled?

(Objected to as leading.)
10

Q. Was there any structural change? Were 
the tool boxes changed or any part of, the structure 
of the engine changed? A. I wasn’t around on the 
engine from the time I gave the job up.

Q. You saw the engine? A. I saw the engine 
from a distance, yes.

Q. As far as you could see was there any 
change, any structural change in it?

Mr. Carey: I object. The witness has evi- 
20 dently not qualified to testify here whether 

there was any structural change.

A. Not that I could see.
Mr. Simpson: That is arguable to the ju ry ; 

certainly it is not an improper question.
The Court: He says none that I  could see.

Q. You had keys to these tool boxes at no time 
yourself? A. I didn’t have it. They were at the 

oQ roundhouse.
Q. You got them to use them? A. I  got them 

to use them.
Q. Whenever you wanted to use them? A. 

Yes, sir.
Q. Was there a cab to the engine that was 

opened with a key too? A. Why, yes.
Q. Now I show you these keys: Was there any 

key that you used for that pony engine that re­
sembled that key?

AQ (Objected to as immaterial. Objection
overruled and exception noted to defendant).

(Question repeated.)
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A. No, I wouldn’t say that was the key.
Q. I didn’t ask you that. You are still working 

for the New York Central? A. Yes.
Q. I didn’t ask you that. I asked you if that 

resembles the key that you used? A. Something 
like it.

Mr. Carey: I object to it. I object to the 
constant repetition of counsel to the witness 10 
when he does not get an answer which is satis­
factory to him, “ You are working, for the 
New York Central.” These witnesses have 
all shown themselves to be conscientious and 
painstaking witnesses, to tell what they 
know, and it is unfair to the witness and 
leaves an unfair impression.”

Mr. Simpson: I withdraw that question and 
ask him-----

Mr. Carey: Reiterated and iterated in this 20 
case.

Mr. Simpson: I will withdraw it, and I will 
not ask him again who they work for.

Q. Does that key resemble the key which you 
used when you were working in the cab on the en­
gine? A. I wouldn’t say it did or I wouldn’t say 
it didn’t.

Q. Does it resemble? Does it look like it? A.
It is a key something like it. I wouldn’t say that 39 
is the key.

Q. How was the key made that you used; was 
it a flat key ? A. It was a key on that style, some­
thing of that style.

Q. What did you use it for? A. To gain admit­
tance from the engine cab into the front part, the 
parlor.

Q. Had a parlor on this pony engine? A. Yes, 
sir.

I
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Q. That parlor was .used by who ? A. By the 
officials. j .. .ti t : ,

Q. And the key to thè tool box that you got to 
use, were they keys at all like these that you used 
in structure— I don’t mean were they identical 
with these, I don’t mean were they filed like 
this, but L mean generally were they resembling 

10 these keys ? A. Something on that nature.
Q. Something on that order ? And the keys 

that did resemble, what did they open on the pony 
engine? A. Why, the tool boxes on the tank.

Q. How many were there? A. Two.
Q. One on each side of the tank? A. One on 

each side.
Q. What tools were kept in the boxes?

Mr. Càrey: I object to it as immaterial.

20 ' Q.uHad several tools.
The Court: Of course that must go back 

to the time when this witness says he worked 
upon the engine. Of course he said he had no 
knowledge and that he had not been on the 
engine I understand his testimony for a year 
prior to August 3, 1913.

Mr. Carey: What there was there then or 
what the character of the key is by which 
admission to the tool boxes was gained, is ut- 

30 terly irrelevant ahd immaterial an this case.
The Court (after discussion.) :I will allow 

the question. You may have your exception. 
(Question repeated.)

A. Well,. I couldn’t tell you what was kept at 
the time. . / -

Q. What time ? A. The accident.
Q. Did I ask you anything about the time of 

the accident?
The Court: Do not argue with the witness.40
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I will strike it out myself. Your knowledge 
only goes, as I understand it, Mr. Witness, up 
to a year before the time of this accident.

The Witness: Yes.
The Court: Because you say you stopped 

working as a firemam upop the engine at that 
time!

The Witness: Yes, sir. llfr
The Court: Now then, this question, there­

fore goes to that time, when you were work­
ing upon the engine.

(Question repeated.)
The Court: If you know, of course. If you 

don’t know—

A. Why, hammers and chisels and monkey 
wrenches.

Q. What were they used for1? A. Making re- '¿q 
pairs on the engines^ I suppose. , ,

Q. Would you help; in making those repairs if 
they were made when you worked on the engine?
A. No.

Q. Who made the repairs? A. They made the 
repairs at the roundhouse, at the shop..

Q. If they didn’t make them at;the roundhouse,
If she broke down between Weehawken and Scar- 
boro ? A. But she never was broke down.

Q. If she was, what would you do, leave here ¿q 
there ?

Mr. Carey: I object.
Mr. Simpson: I t  is not important. I  will 

withdraw that question.

Q. But you say they were used to make re­
pairs on the engine, do you? A. Sir?

Q. These tools were—
The Court: He has testified they were to 

be used. As I understand, he never had a
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breakdown on the road so he cannot say.
Mr. Simpson: Cross examine.

Cross examination by Mr. Carey.
Q. You would not say, would you, that any of 

those keys on this ring which I show you were 
the keys to any lock used on the pony engine ? A. 

10 I wouldn’t swear to it, no sir.
Q. The most you can say is that the keys which 

were used for those locks, some of them resembled 
some of these keys ? A. Some of them resembled, 
yes.

Q. By whom were these keys used?
The Court: These particular keys.

Q. The keys to the locks on the pony engine, 
they were used by the officials of the railroad, 

20 were they not? A. Well, used by everybody.
Q. You don’t mean everybody? A. Everybody 

that had anything to do with the engine.
Q. They were used by the officials, were they 

not? A. Yes, sir.
Q. And they were used by the engineer? A. By 

the engineer and fireman.
Q. And firemen used them to get into the tool 

box? A. Yes, sir.
Q. When? A. Whenever he wanted to get in 

30 there before going out or on coming in.
Q. Well, the tools wouldn’t be taken out except 

there was some use for them around the engine, 
would there? A. No, sir, not, hardly.

Q. You say that you were never on the engine 
when there was any breakdown on it? A. No, sir.

Q. So, so far as you know, these keys were 
never used by either the engineer or the fireman 
when you were on the engine to get into those tool 
boxes, were they ? A. Why, yes. They take their 

40 —a wrench out and want to fill ^ lubricator or 
do any oiling—
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Q. That is the engineer? A. Yes.
Q. Yon didn’t do that? A. Sometimes.
Q. Eh? A. Sometimes.
Q. Yon did it yourself sometimes? A. Yes 

sir.
Q. You know where the pony engine was kept 

after it was laid up for repairs? A. You mean 
prior to the accident?

Q. Yes. A .. Why, she was kept at the Granton 
roundhouse.

Q. You never made any examination of the 
engine at all? A. No sir, I never was on her.

Q. Never noticed it any more than you would 
notice a freight car in the yard there, did you? 
A. Yes sir.

Q. Eh? A. Never noticed it, no sir.
Q. Never paid any attention to it at all? A, 

No, sir.
Q. So it might have been changed in more ways 

that one without your knowing anything about it? 
A. Yes. might have been.

Q. And this engine was all housed over by this 
car which was in it, wasn’t it? A. Yes sir.

Q. So that on the outside it looked like a car? 
A. Something on that style.

Q. Yes. Any changes in structure on the in­
side of course, would be entirely beyond the obser­
vation of anybody except they went into the car? 
A. Yes sir.

By the Court:
Q. Were you ever upon the pony engine after 

the time that you stopped being the fireman, and 
which you say, as I remember, was a year before 
the accident? From the time you stopped as a 
fireman upon the pony engine, were you ever upon 
it again up to the time of the accident? A. No sir.

10
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Re Direct Examination by Mr. Simpson:
Q. These tool boxes were not in the parlor of 

the car, were they? A. No sir, they were on the 
tank, on the front of the tank.

Q. They were not housed over, were they? A. 
No sir, they were not.

Q. They were in perfectly plain sight, weren’t 
IQ they? A. Well, they were up on the deck of the 

engine.
Q. Well, any man that walked around the en­

gine could see the tool boxes, couldn’t he? A. 
Yes, if you looked pretty close for them, he could.

Q. Did not have to go into the parlor to see 
the tool boxes? A. No sir.

Q. They were on the exterior of the engine, 
then, weren’t they? A. Yes.

Q. How large were they, about? About thirty- 
20 six inches in length.

Q. How deep?. A. A foot deep and about a foot 
wide.

Recross Examination by Mr. Carey:
Q. Well, you say a man walking around the 

engine could see them if he looked carefully? A. 
Yes sir.

Q. But if he walked around casually he would 
not see them at all, would he? A. No, sir.

30
By Mr. Simpson:

Q. If he walked around with his eyes shut he 
would not see them,—I beg your pardon, I thought 
he was through.

By the Court:
Q. I want to ask one more question. I under­

stand you to say in order to get into the cab of the 
engine there was a door that had to be unlocked? 

40 A. Yes, sir.
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Q. So that you could not get upon the engine 
then or upon the place where you say these boxes 
are or were without going through this doorway 
upon the engine? A. No; you could get them 
through the gangway, go through the gangway 
to get the boxes. , . i * ^

Q. The gangway is behind the cab? A. Be­
tween the tank and the engine. 10

By Mr. Carey:
Q. In walking around the engine you would 

have to look carefully before you could see these 
boxes or their condition, wouldn’t you? A. You 
could then, unless they made any changes; I don’t 
know.

Q. What say? A. I say they would then unless 
they made any changes or made the boxes any 
larger than what they were. 20

J ohn F. Kathan, recalled.

Direct Examination by Mr. Simpson:
Q. How long did you work on this pony en­

gine? A. Upon the pony, five years this time.
Q. I mean the time of the accident to the man, 

August, 1913? 3P
Mr. Carey: I don’t think he understands his 

question.

Q. You remember when Hanson was killedj? 
Was that August, 1913? A. Yes.

Q. You testified that you took everything off 
the pony engine before he was killed? A. I did, 
yes sir.

Q. How long were you on the pony engine at 
the time he was killed? A. I should judge about 
a year and a half.
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Q. Did you have this man as fireman*? A. I 
had him on there sometimes.

Q. Well, did you have him on—were you the 
engineer when he quit being fireman on the pony 
engine? A. No sir, I wasn’t, but Mr. Umbleby.

Q. When did you get on the pony engine ? A. I 
went on—I couldn’t state—this was along about— 

10 I think 1912, the latter part of 1911.
Q. And stayed continually until when! A. I 

stayed right up until now.
Q. Now. Then in that period of time has there 

been any change in the tool boxes at all? A. The 
tool boxes?

Q. Yes. A. Them tool boxes on the tank is not 
for tools, but they are for oil.

Q. I didn’t ask you that. Has there been any 
change in thé tool boxes? A. Not as I know of.

20 Q. All the time you have been on the engine? A. 
No sir.

Q. You said yesterday something about send­
ing to this dead man for the keys of the pony en­
gine.

Mr. Carey: I object. He didn’t say any­
thing about sending to the dead man.

Q. What did you say yesterday about having 
sent for the keys to the pony engine? A. I asked 

30 Mr. McCartney, the man just being on the stand 
ahead of me, if he get me the key for the house.

Q. Which is the house? A. Where the people 
get in the house, the coacfi.

Q. You mean for the officials? A. Yes.
Q. Well, when did you send for them? A. I 

think that was. just after she came back from 
Albany along in—J  une, when she came back. She 
was away pretty near April or May, I couldn’t 
state which,—and after she came back to the shop. 

40 Q- When had you had a key like that yourself? 
A. I lost my key.
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Q. When? A. In Albany.
Q. When? A. When she went to the shop. 

When I sent them with her to go to the shop.
Q. Sent who with her? A. Sent the keys with 

the engine to the shop.
Q. To the shop? .A Yes.
Q. That is the time you lost your keys? A. 

They couldn’t find them in West Albany, but I 10 
got another set.

By the Court:
Q. Who did I understand you to say you asked 

for the keys or to get the keys? A. Mr. Mc­
Cartney.

Q. That is the witness who just was on the 
stand? A. I asked him—he said he thought he 
could get me the key for the house. I didn’t have 
no key. 20

By Mr. Simpson:
Q. From who ? A. From Mrs. Hanson.
Q. How many keys were there? You said keys?

A. One.
Q. You called it keys ? A. I said key then.
Q. Well, you said keys? A. Well, key.
Q. Did you ask for the keys or key? A. I asked 

for the key of the front house.
Q. What kind of key is it? A. It is a little— 3p 

notched like the ordinary, lock key.
Q. Like a key of a drawer? A. No; a key for a 

drawer, a long key, about five inches long.
Q. You are still the pony engineer? A. Yes.
Q. Have you got that key with you? A! No sir; 

the keys is hung up in the office.
Q. When did you hang them up? A. In Wee- 

hawken, in the office.
Q. When? A. Every time I come in with her.

40
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Cross Examination hy Mr. Carey: .
Q. Yon speak of the keys to the house; what 

do you mean the house? A. That is the front part 
of the house where the officials ride.

Q. You mean a part of this car in which the 
officials ride? A. Yes.

Q. That is the entrance door, is it? A. Yes.
10 Q. To that car? A. Y esthere  is two doors, one 

on each side as you go—you go from the front 
end of your engine up the sides.

Q. How does the engineer get to this position 
on the engine ? A. The engineer, he goes up on the 
back through the side, just like this opening here 
and then he goes in the house here.

Q. Have a key to that door? A. A key? There 
is no reason do use a key there; it is all open here.

Q. OIol, I see. A. No door there. There is a door 
20 in back of me, but we don’t use it.

Redirect Examination hy Mr. Simpson:
Q. How many keys are there there for that 

pcny engine altogether ? A. How many keys ?
Q. Yes. A. There is two, three, four.
Q. What are they for? A. I have got a key for 

the front door, a key for my tool box and key for 
each tank box.

Q. What is the tank box? A. Tank box where 
30 we—that is the box you hold that—

Q. You hold what? A. Our oil cans.
Q. What is the tool bo;x? A. Tool box is a box 

about twenty-four inches long, six inches deep, 
twelve inches wide.

Q. Where is that? A., That we carry around 
with us every different job we go on.

Q. Is that opened with a key? A. We have a 
lock on it.

Q. What kind of a key opens it? A. We have 
40 a lock? A key.
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Q. Brass or; steel ? A. No sir.
Q. Or gold, or what kind? A. We had an iron

key. ' r, . 1 - 'ft ■* •
Q. Iron key opened the.pony engine tool box? 

A. That box belongs—we carry it whatever job we 
go on.

Q. You take it trombone job to another? A. 
Yes; each ifyan.has his own kit of tools.

Q. You take your whole tool box? A. We carry 
the tool box—we don’t carry.it, but there is a man 
carries it for us.

Q. Who carries it? A. A man the company 
hires.

Q. What is the name? A. He is in Granton.
Q. What is his official job? A. He is supposed 

to put tools on the engine and take tools off.
Q. What is his official job? A. Tool boy. •
Q. He puts tools on the engine.? A. -He puts 

them on all engines.
Q. If a tool boy hadn’t put enough tools on the 

engine, how would you go about preparing for the 
run; would you send the fireman for tools ? A. I 
would not. I would send for the roundhouse fore­
man.

Q. If you were in a hurry? A. I might speak 
to the boy myself.

Q. And get the tools yourself? A. I would tell 
him and he would put them on.

Q. You would not send your fireman? A. I 
never have.

Q?, ^he .fireman is there to relieve you in this 
manual labor ? A. No.

Q. Things that he cannot do you can do as en­
gineer? A. He ain’t there to do none of my work 
whatsoever as a fireman.

Q. Doesn’t he run messages for you? A. No, 
sir.

Q. Doesn’t he oil the engine? A. No, sir, he 
ain’t supposed to oil it.

10
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Mr. Carey: I object to this inquiry; noth­
ing about tools in the question.

Q. What did you say about the tools; that each 
man had his own kit of tools ? A. Each engineer 
has his own kit of tools.

Q. What does that consist of? A. Consists of 
10 a hammer, monkey wrench and cold chiesl.

Q. Is that in a box? A. That is in a box with 
a lock on it. Some men might have a little more.

Q. You do, as I understand you, all the oiling 
of your engine; the fireman never got down and 
oiled one side while you oiled the other? A. No 
sir.

Q. Never took off the caps or anything? A. No 
sir; I do that myself.

Mr. Carey: What materiality has this ? It 
20 is wasting time.

The Court: I don’t know, sir.

Q. What do you get as engineer; how much 
money are you paid?

Mr. Carey: Objected to as immaterial and 
irrelevant at this time because there is no 
evidence in the case that he was an engineer 
or was about to bcome an engineer.

The Court: Of course it might be out of 
30 order, but then it would seem to save him 

from taking this witness off the stand and 
proving it by others. Of course it is out of 
time, but it will be valueless if you do not 
show that this intestate was in a position 
where he was entitled to become or might 
have become an engineer. If you cannot show 
that this testimony is valueless. I am only 
taking it to save time now.

40 A; Four dollars and a quarter a hundred miles, 
my pay.
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Q. How much do you earn a month? A. Make 
about a hundred and thirty-five or a hundred and 
forty dollars a month.

Q. What is the highest! A. That is the highest 
I made.

Q. A hundred and thirty-five or a hundred and 
forty? A. Yes.

Q. How long have you been an engineer? A. 
With the New York Central since 1889.

Recross Examination by Mr. Carey:
Q. Does the length of service of an engineer 

have anything to do with the steadiness of his 
work? A. I t has. Seniority prevails in all cases.

Q. And length of service also has a very impor­
tant bearing upon the amount that an engineer 
earns? A. Yes.

Q. And you have attained this earning capacity 
through an experience of a good many years, have 
you not? A. Yes sir.

Q. Now when an engineer is first qualified as 
an engineer, what is his-position with relation to 
work? A. Remain on the extra list as an engi­
neer.

Q. And he may be on the extra list a long time 
or a short time ? A. Yes sir.

Q. Depending somewhat on the ability which 
he shows in connection with his work as an engi­
neer? A. According to his age.

Q. According to his age? A. Yes.
Q. You mean the age as an engineer ? A. His 

age as an' engineer.
Q. And whether or not he will continue to hold 

his position as an engineer will depend upon the 
ability he shows in the practical operation, would 
it not? A. Yes sir.

Q. Frequently a man is demoted from an engi­
neer back to a fireman because of the failure to
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show his capacity as an engineer? A. No— 
business falls off, then they put them back.

Q. Well, suppose a man fails to show capacity 
as an engineer ? A. Then he is put back as a fire­
man.

Q. The earning capacity of the engineer de­
pends on his ability as an engineer, and upon his 

10 age as an engineer, number of years’ experience 
as an engineer, and on the amount of business, 
does it? A. Yes sir.

Q. Anything else besides that? A. Well, all jobs 
pays different. They all don’t pay alike. Accord­
ing to the job the man has got.

Q. And other things being equal, the man of 
longest service has the first claim on the desirable 
jobs, has he? A. The man that is longest in the 
service has the preference of any job.

Leo A. S ouders, sworn.

Direct Examination by Mr. Simpson:
Q. What is your business? A. Roundhouse fore­

man.
Q. Where? A. Granton.
Q. Were you such foreman on the 3rd of August, 

30 1913? A. Yes sir.
Q. How long had you been such foreman? A. 

I was acting that day only as general foreman.
Q. On the third of August, 1913? A. Yes, sir. 
Q. What were your duties on that day? What 

did you do as roundhouse foreman? A. Look after 
the repair of locomotives.

Q. What else? A. Well, anything that might 
come in the line of—

Q. How many locomotives were there around 
40 the roundhouse that day? A. I couldn’t tell you.
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Q. Do yon know where the pony engine was 
that day? A. No sir.

Q. Wasn’t she on the track outside the round­
house? A. I suppose she was on the track. I 
don’t know where.

Q. Any record that will show where she was? 
A. No sir, not to my knowledge.

Q. Were there any lockers in the roundhouse? 
A. Yes sir.

Q. How many? A.I couldn’t say.
Q. Fifty? A. Possibly.
Q. Who used these lockers? A. Well, they are 

there for the benefit of the firemen, engineers, 
machinists and all employees.

Q. What was kept in the lockers? A. Well, 
clothing that they worked in, working apparel.

Q. Working apparel; anything else? A. I don’t 
know.

Q. You haven’t got a locker there? A. No, 
sir.

Q. Never had one? A. Yes, I had one.
Q. When did you have one? A. When I was a 

machinist.
Q. What did you keep in it?

(Question objected to. Question with­
drawn. )

Q. How many firemen had lockers there, do you 
know? A. No sir.

Q. How many firemen used that roundhouse on 
the 3rd of August? A. I couldn’t tell you.

Q. Were there fifty? A. I couldn’t say.
Q. Twenty? A. I couldn’t say.
Q. Two ? A. Oh, well, we know that there would 

be that many.
Q. How many do you know that there was? A. 

I don’t know how many.
Q. Were there ten there? A Possibly.

id
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Q. Possibly ten. Where were these lockers sit­
uated? A. On the wall of the roundhouse.

Q. Did you get or have anything to do with 
the engine that went out on the pick-up run, 3.45 
in the morning, on Monday, the 4th of August? 
A. I don’t remember.

Q. You don’t remenlber? Is there any record 
10 of it at all? A.: I suppose there is records there 

when the engine was passed.
Q. Who would have that record? A. Central.
Q. Who? A. The Company would have it—the 

officials.
Q. You didn’t see that engine? You don’t know 

what engine it was, do you? A. No sir.

By the Court:,
Q; How long were you on duty that day, do you 

20 know, or were you on during the day or during 
the night ? A. During the day, twelve hours.

Q. When did your service end that day, on the 
3rd? A. Six o’clock.

Q. At night?' A. Yes sir.

By Mr. Simpson:
Q. Did you see—where were you, in the round­

house? A. Yes sir.
Q. Were there any engines pulled in and pulled 

oq out that dayj , A. Yes sir, ;
Q. How many of them? A. I  don’t know.
Qy. YoUr ^aw: men around the .roundhouse that 

day? A. Yes sir, employees.
Q. Did you see on the outside around the round­

house, the dead man, Hanson? A. Yes, sir—not 
around the roundhouse—no. ...... . .« A

Q. Where did you see him? A. I saw him after 
he was killed.

Q. Where was that? A. He was lying down in 
the yard.40
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Q. How far from the roundhouse? A. I don’t 
know.

Q. Although you saw where he was you don’t 
know how far from the roundhouse? A. No.

Gross Examination by Mr. Carey:
Q. Did all of the firegnep • have lockers at the 

roundhouse there? A. No, sir;.not all of them.
Q. Some of them had lockers at other places? A. 

Yes; coal pockets and sand stations.
Q. Down at Weehawken? A. Weehawken.

Mrs. Rose H anson, sworn.

Direct Examination by Mr. Simpson:
Q. Where do you live, Mrs. Hanson? , A. 798 

Church Lane, New Durham.
Q. What was the name of your husband in his 

lifetime? A. Peter Hanson.
Q. How old was he when he was killed? A. 

Thirty-three years and three days.
Q. How old are you? A. I am now thirty-eight. 
Q. How old is your child? A. Two years; she 

will be three in December.
Q. What is her name? A. Elizabeth.
Q. What did he earn in his lifetime? A. He 

averaged eleven hundred a year.
Q. How did he use his money? Did he give you 

part or did he give you all of it and you give him 
back? A. He always gave me his salary.

Q. What did you do with it? A. I used it for us 
to live on.

Q. And run the house? A. Yes, run the house.
Q. And give him spending money? A. Yes, sir. 
Q. How much spending money would you give

10
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him? A. Well, possibly five dollars every two 
weeks he would take up the road with him.

Q. His clothes were bought out of it? A. Yes.
Q. How much clothes would he buy a year, I 

mean everything? A. His hats and shoes and other 
clothes.

Q. How much money do you suppose he would 
10 spend a year? A. Well, possibly forty dollars.

Q. Do you know whether or not before he was 
killed he had passed his examination as engineer? 
A.* Yes, sir.

Mr. Carey: I object.
Mr. Simpson: Well, do you contest that, Mr. 

Carey? Do you deny he passed his examina­
tion as an engineer?

Mr. Carey: He had not passed his examina­
tion as engineer. He was not qualified as.an 

20 engineer.
Mr. Simpson: All right.

Q. On the 3rd of August did your husband leave 
home? A. Yes, sir.

Q. And what time of the day did he leave home? 
A. Eleven o’clock.

Q. Did he have working clothes and other 
clothes? A. No, he was dressed in his-----

Q. Did he own working clothes and other clothes?
30  A ' T e s '.

Q. Did he take anything out of his working 
clothes before he went out? A. His working suit 
hung in the closet off the kitchen while I was wash­
ing dishes, and he came up and he said-----

Mr. Carey: I object.

Q. Do not tell us, but did he take anything out 
of his working clothes? A. A bunch of keys.

Q. I show you a bunch of keys. Did he take this 
bunch out of his working clothes? A. Yes.

Q. After he went out when did you get this bunch
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of keys back again? Who gave it to you? A. The 
round—the machine shop foreman and Mr. Perry 
of the Y. M. 0. A. brought the keys with other 
things, his hat and a few other things.

Q. From the New York Central? A. Yes.
Q. Did you get his watch? A. Yes.
Q. Was it stopped when you got it? A. It 

stopped at 11.52.
Q. I didn’t ask you that. A. Yes, sir.
Q. Was the watch stopped when you got it? A. 

Yes.
Q. What time was it stopped at? A. 11.52.
Q. What time had he left the house? A. Eleven.
Q. Now before he went out did he say anything 

to you with reference to where he was going? A. 
Yes.

Q. Wait a minute, do not answer. Do you object 
to that?

The Court: She answers yes.

Q. What did he say?
Mr. Carey: I object to it as being hearsay 

and incompetent, and a self-serving statement.
(Discussion.)
The Court: I. shall overrule the objection. 

You may have your exception, Mr. Carey. Of 
course, I may strike it out. It may not be 
relevant.

Mr. Simpson : That will appear when we 
get it.

Q. What did he say as he left the house? A. He 
was going up to the roundhouse.

Q. What did he say? Give us his language, not 
what you think he said. Give us his exact words. 
A. “I am going up to the roundhouse and take the 
tools off the engine to put on the pick-up and get 
my dirty overalls out of the locker.”

Q. Take the tools off the engine; did he say what 
engine?

10

20

30

40



u o

M r s .  R o s e  H a n s o n ,  f o r  P l a i n t i f f — Direct

Mr. Carey: I object to what engine.
The Court: I will give her one more oppor-

j. tn^ity. I t  is very important. You want to

tell in the exact language.
Q. Tell us everything he said.

The Court: Tell us exactly what he said and
10 all he said without having your attention di­

rected any further to the subject.

A. “I am going up to the roundhouse and take the 
tools off of number 25 to put on the pick-up and to 
get my dirty overalls off—out of the locker, to 
bring home.”

Q. Who washed his overalls? A. I had—I 
wasn’t very well at the time and the woman washed 
them.

20 Where were they washed? A. She came for 
them on Sunday evening.

Q. Where were they taken from? A. From my 
home.

Q. How did they get to your home? A. He al­
ways brought them.

Q. Had he brought them from the run of Satur­
day? Did he bring his overalls Saturday night? 
A. No.

Q. Had not brought them? A. No.
Q- Where did you live then? A. No. 9 Cordes 

Place.
Q. What place? A. New Durham.
Q. How long had you been living there? A. 

Nearly four years.
Q. Was your husband an educated man? A. Very 

much.
Q. How much? What was his education? Was 

he graduated from any technical school? A. No, 
he had not graduated, but he was—he had nearly 
graduated. He had left before he was graduated.

4U Q. What school did he attend? A. I don’t know.
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Q. Did he have any technical books at all at 
home? A. Yes, in Danish and in English.

Q. What? A. In Danish he had some. -
Q. In German, some? Have sotne in German?

A. No.
Q. And did he teach besides being a fireman?

Did he instruct? A. Some of the men would come 
over to the houses would be possibly eight or nine 
of them together.

Q. How long had he been working for the New 
York Central Railroad? A . Seven years.

Q. Had he always been a fireman? A. Yes.
Q. He began as a fireman, did he? A. Yes, sir.
Q. And wThat did you say his earnings were? A. 

Averaged eleven hundred dollars a year.
Q. What time did he get in from his run on the 

Saturday before he was killed? A'. Between six
and seven. _ • - > 20

Q. He came home, did lie? ‘A. Yes,, sn\
Q. And wbnt to bed? A .' He came home and took 

a bath and had his dinner and went over to the 
barber shop and whs shaved, and he got home about 
nioe o’clock and he sat'out on the porch a while1 
and then went to bed.

Q. Did you always live in this same; place while 
he was working for the Central Railroad? A. No,’ 
sir; we lived for five months on Main Street, New 
Durham. ' 1 J

Q. Do you know of your own knowledge anything 
about what he did with reference to being on duty 
for the railroad even when he was not at the yard 
and ndt on his run? Do you know what he did 
about being on duty while he was at home? A. Yes, 
sir. \  '

Mr. Carey: I object, 1
The Court: How does she know?
Mr. Simpson: Simply what he did, that is 

what I asked.
Mr. Carey: I object. Unless it is confined to fy
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the day in question when he was injured, his 
custom is immaterial.

Mr. Simpson: My question is not in any way 
confined to the day he was injured, hut to show 
the custom, how this man worked for the rail­
road in carrying on their work.

The Court: I will overrule the objection. 
You may have your objection.

Mr. Carey: Objection.

Q. What did he do for a period of a year preced­
ing his death with reference to his being on duty 
while he was at home? What did he do?

Mr. Carey: I object to the question in that 
form. The same objection, and ask that an ob­
jection be noted.

The Court: It may be noted.
20

30

Q. Not what he said to you, but what he did, you 
are.asked? A. When he would come in off the run 
he would usually take his eight hours’ rest, and if 
any time we left the house he would always notify 
the roundhouse where they would find him, so if 
there was a short call, why, he was ready.

Q. After taking eight hours’ rest? A. Yes, after 
taking out eight hours’ rest.

Q. Would he ever leave the house without notif}r- 
ing the roundhouse where he could be found? A. 
Never.

Q. Was there a child born after his death? A. 
Yes.

Q. That is the child in court? A. Yes, sir.
Q. Were there any other children born of the 

marriage? A. Yes, sir.
Q. Is the other child alive? A. No.
Q. Was the other child alive at the time of his 

death? A. No.

40
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Cross Examination by Mr. Carey:
Q. Then you have now but the one child, Mrs. 

Hanson? A. Yes.
Q. You say that his earnings averaged eleven 

hundred dollars a year? A. Yes.
Q. Where do you get that average, Mrs. Hanson? 

A. Well, Peter had books that he always—he kept 
from one year to the other, and I saw it in his 
books. I have the books at home.

Q. You have the books? Have you the books 
here? A. No.

Q. Did not bring them with you? A. I brought 
them yesterday, and I came away in such haste to­
day I forgot them.

By Mr. Simpson:
Q. You can have them if you want them. What 

books are they? A. Nobody could get them.
Q. You can go up and get them for Mr. Carey if 

he wants them? A. All right.

By Mr. Carey:
Q. How much did he earn for the year 1912? A. 

Well, now, I don’t know. I couldn’t tell you that.
Q. Was it more or less than eleven hundred dol­

lars? A. Well, it was between—it was always over 
ten hundred and nearly eleven. I know that I can 
safely say.

Q. Nearly eleven hundred? A. Yes, sir.
Q. Can you say that he ever earned in any one 

year eleven hundred dollars? A. Any more than 
eleven hundred?

Q. No.; did he earn eleven hundred in any one 
year? A. Yes, sir.

Q. What year? A. I can’t remember that; I 
don’t know.

Q. Did he ever earn any more than eleven hun­
dred? A. No, I don’t think so.
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Q. Most of the years he earned less than the 
eleven hundred? A. Well, not less than ten hun­
dred ; it was always near eleven, I knew that.

Q. Did yon know how much your husband had 
earned between the first of the year 1913 and the 
3rd day of August, 1913? A. I remember the last 
pay day was on Tuesday.

10 Q. Yes. Now just answer the question? A. He 
gave me sixty-two dollars in two weeks.

Q. That is not the question.
(Question repeated by stenographer.)

A. No.
Q. And you do not recall now what year it was 

that he earned eleven hundred dollars? A. Well, 
it was more than one year, I know that, but I don’t 
remember the exact year.

20 Q. How many years did you say he was working 
for the company? A. One year on the tug boat as 
fireman and nearly seven in the service of the rail­
road, on the railroad; in November it would have 
been seven years.

Q. You say that he turned over all his wages to 
you? A. Yes.

Q. He was paid semi-monthly, wasn’t he? A. 
Yes, sir.

Q. And each time he turned over his wages to
30 you, did he? A. Yes.

Q. Who kept the books of which you spoke? A. 
He kept his time book, that was his time, so if they 
were in his debt he would know where he was at.

Q. Did he enter in this book the amounts that he 
received? A. Yes; he was a very methodical man.

Q. Did he do that continuously during these 
years? A. Always.

Q. What is that? A. He always did.
Q. So that during the whole seven years there
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was a record of the amount? A. No—just after we 
were married, just the four years.

Q. How long had you been married? A. Four 
years.

Q. How long had you been married, four years? 
A. It would have been four years the 23rd of 
August.

Q. During the four years he kept a record of his 
earnings? A. When he brought his—when we were 
married he destroyed everything, that is, brought 
them to the house and destroyed them, and every­
thing that could be-----

The Court: The question is, after you were 
married and up to the time of his death, did he 
keep such a record? A. Yes, he had four 
books.

Q. From the time of your marriage down to the 
time of his death he kept a book in which he kept 
his earnings? A. Each year he had a new book.

Q. Did he keep in that book a complete record of 
his earnings? A. Yes.

Q. The amount that he earned? A. Yes, sir.
Q. Not only his time, but also his amount? A. 

Yes, exactly.
Q. And those are the books of which you spoke a 

little wdiile ago? A. Yes, sir.
Q. Now at the time he left, you say that he was 

dressed in his good clothes? A. Yes, sir.
Q. How did you fix the time of his leaving the 

house? A. Well, the only way I could fix it was the 
way I had done my work. That is the only way I 
figure from the time I—we got up at nine o’clock, 
and from the time I done my work usually I could 
tell just the timé, and of course I don’t say it was 
exactly eleven, but it was around eleven—it was 
even after eleven, if any—a little after.

Q. What is it? A. It would be after eleven, not 
before.
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Q. What were you doing at the time? A. I was 
reading. I had my morning’s work done and was 
reading at the window. That is where he left me. 
I heard the news.

Q. What were you reading? A. The Sunday 
paper.

Q. How long had you been reading? A. Possi- 
bly three-quarters of an hour.

Q. Now as to his expenditures, you gave him back 
from the money that he gave you, money to meet his 
ordinary expenditures, did you? A. Yes.

Q. Did you have any regular amount that you 
gave him? A. No.

Q. How much did you give him on the average 
per month? A. Well, possibly ten dollars a month.

Q. Is that all? A. That is all.
Q. Ten dollars a month covered that? A. You 

20 know, Mr. Carey, they always take out before they 
pay the men their salary their expenses up to the 
Y. M. C. A. on the road. Of course, we did not con­
sider that, anything he bought up the road. The* 
Y. M. C. A. fees was always taken out before his 
salary was given to me, so all the expenses he had 
of eating up the road at any time, he never received 
the money for that, so you see that is what he would 
give me, on the average, I mean. I would never 
give him anything for that. This five dollars pos- 

30 sibly every two weeks was money that he would use 
for himself. I don’t know what he would use it for, 
really I never asked him.

Q. That did not cover then the expenses which 
he had at the Y. M. C. A.? A. Well, it wasn’t very 
much, because he always took a pail, and he had a 
large pail, a bigger pail than the men usually use, 
and I put two meals in it, and he seldom bought 
anything up the road. He would go in the Y. M.
C. A. with his pail and possibly buy a cup of coffee 

40 or tea, and he would eat from his pail from home.
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Q. That would be deducted from his pay before 
you received the money? A. No, that pail came 
from home.

Q. Wliat was it that was deducted from the pay 
before you received the money? A. Well, at any 
time, you know, very often they are held up the 
road. Sometimes he would be held up longer and 
he would have to get a meal up there. He bought a 
ticket—I forget just how much the tickets were— 
he would buy a ticket maybe every three months up 
the road, the Y. M. C. A.

Q. Now, Mrs. Hanson, I haven’t got it quite 
clearly in my mind yet just what expenses this ten 
dollars a month which you gave him covered? A. 
Well, now, I don’t know myself what he used it for, 
Mr. Carey. I never questioned him, because he 
never questioned me what I did with the money he 
gave me. I never asked him what he did with the 
ten dollars. I am saying possibly it was ten dol­
lars; I don’t know if it was or not.

Q. You cannot tell what that was? A. No; it 
would depend on the expense at home. He wouldn’t 
always take that.

Q. Who paid the rent? A. I did.
Q. And the furnace? A. I.
Q. And the clothing for----- ? A. I used to al­

ways see to that. A railroad man don’t have much 
time for such things.

Q. You paid for his clothing, did you? A. Yes; 
I would usually go with him, and the shirts and col­
lars and such things I would buy.

Q. So you attended to all the payment of all the 
living expenses? A. Everything.

Q. And can you tell us about how much you spent 
a year for his clothing and the care of his clothing, 
washing and so forth? A. Well, possibly forty or 
fifty dollars.
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Q. Would that cover his----- ? A. He was a very

careful man, he did not need-----
Q. Would that cover the entire expenditures for 

clothing? A. Yes; he only bought three suits in 
four years we were married.

Q. Now how far was your home from the Y. M.
C. A. building? A. Possibly three blocks.

10 Q. Three blocks? A. Yes, sir.
Q. What street was it on? A. On Peerless Place. 

They changed i t ; it used to be Fifth. At the time 
he was killed it was Fifth Street,

Q. They changed it to what? A. Peerless Place. 
Q. What was the number? A. Number 9, I be­

lieve.
Q. Did Fifth Street run parallel with the Bergen 

Turnpike? A. Yes, sir.
Q. And what street did Mr. Hanson go out to the 

20 Bergen Turnpike when he was going to his work? 
A. He would usually go down Fifth to North 
Street, that is a block, and go down North Street 
to the Bergen Pike, and go down to the Y. M. C. A.

Q. Was there a street called Fisher Avenue? A. 
Yes.

Q. How far was that from Fifth Street? A. 
Well, Fifth Street runs into Fisher Avenue.

Q. Fifth Street runs into Fisher Avenue? A. 
Yes, sir.

30 Q. What street was it he went out to, to North 
Street? A. To North Street.

Q. Howr far from Fisher Avenue was North 
Street, how many blocks? A. One block.

Q. And going north, first Fisher Avenue and then 
North Street? A. North Street, yes.

Q. How long would it take to walk from his home, 
number 9 Fifth Street, to the Y. M. C. A. building? 

Mr. Simpson: I object. ,
The Court: Well, do you know, Madam, how 

long it would take him?40
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The W itness: Well, I don’t  know, but I could 
estimate, th a t is all.

Q. About how long do you think?
Mr. Sim pson: I  object.
The C o u rt: Well, I  suppose th a t objection is 

good, Mr. Carey. I  m ight know how long it 
would take for me to walk to a certain point, 10 
but how long it  would take you, unless I had
something to base it on------

The W itness: Peter was not a very fast
walker.

Q. Yes. Let us see, he went from F ifth  Street to
North Street? A. Yes, sir.

Q. How fa r was it from F ifth  Street to North
Street? A. A block.

Q. Full block? A. Yes; just lacking one house 20 
off the corner.

Q. W hat was the corner nearest to your house.
A. W illiam Street.

Q. W illiam  Street? A. Yes, sir.
Q. Y our house was within one block of William

Street? A. Yes, sir. .
Q. And then going------? A. W ithin one block of

W illiam Street? No, i t  was not.
Q. W ithin one house of W illiam Street? A. Yes,

sir*
Q. W hich way did W illiam Street run? A. P a r­

allel w ith North.
Q. Paralle l w ith N orth? Then he went to North 

Street? A. Yes, sir.
Q. And then passed along North Street? A. Yes.
Q. To the Turnpike? A. Yes.
Q. And th a t would bring him out on the Turn­

pike just one block north of Fisher Avenue, would 
i t  not? A. Yes.

40
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Q. Now how many blocks did he walk on North 

Street? A. Just a block.
Q. One block? So it was two blocks from your 

house----- ? A. Yes, it is two blocks.
Q. ----- to Bergen Turnpike? A. Yes.
Q. Now do you know how long he had been work­

ing on the pick-up? A. He had been out on the 
10 pony on this 1st, 2nd and 3rd of July, and he went 

out on the pick-up on the 7th—Sunday was on the 
6th.

Q. The pick-up did not work on Sunday, did it? 
A. No, sir.

Q. How do you get the dates, the 1st, 2nd and 3rd 
of July? A. Well, out of this book, his time book.

Q. That is how you know it? A. Yes.
Q. When he went out on the pony engine what 

time of the day would he leave? Have any regular 
20 time? A. Well, that was called at all hours, you 

know.
Q. No regular time? A. No.
Q. And when he went out on the pick-up what 

time did he leave the house? A. He used to leave 
the house possibly quarter after two.

Q. What is that? A. Two o’clock in the morning 
—quarter after two—every other day.

Q. Every other day? A. Yes.
Q. So he worked one day and laid off a day? 

'* A. One day on this end and one day on the—up in 
Kingston, and he would come down.

Q. He went up one day? A. Yes.
Q. And came back the next day? A. Yes.
Q. N oav when he spoke to you about getting tools 

off the engine did he mention the number of the 
engine? A. Number 25, I would say.

Q. Did he say number 25? A. No; he said that 
pony.

Q. He said from the pony? A. Yes.40
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Q. On your direct examination you said number 

25? A. Well-----
Q. Which was it? A. Number 25 and the pony 

are the same engine, Mr. Carey.
The Court: The question is which did he 

say that morning?
The Witness: Number 25, he said.

10
Q. A moment ago you said he said he was going 

to take the tools oil the pony engine. A. Mr. Carey, 
you understand what I meant, the pony—I was 
talking to you direct and you would understand, 
and I was speaking to you,—you know that T 
meant 25.

Mr. Simpson: You talk to these gentlemen.

Q. I think the question was what your husband 
said to you. A. He said, “I am going up on the 20 
number 25.”

Q. “Going up on the number 25”? A. Yes, sir, 
to get the tools out.

Q. When he got out to Bergen Avenue of course 
he had a public road all the way from Bergen Ave­
nue up to the roundhouse?

(Objected to as not proper cross examina­
tion. Objection sustained.)

30

Leo A. Souders, recalled.

Direct Examination by Mr. Simpson;
Q. Do you know anything about a system whereby 

the men who are not actually on work would report 
at the rbundhouse their whereabouts, where they 
could be found? A. Yes, sir.

Q. What was that? How would they report?
A. They can call the dispatcher if they are going 40
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somewhere and notify the dispatcher that they 
would be going.

Q. What is that for? What is the. purpose of 
that? A. In case there is a short call, or a call dur­
ing his absence away from home.

Q. What is a short call? What does that mean? 
A. Well, they have—probably they call one man 

10 and he would not be at home and they could call 
another, call the next man.

Q. Until they get a man? A. Yes.
Q. And the system was if a man left his home 

he would let them know where he could be located? 
A. Yes, sir.

By Mr. Carey:
Q. You say they call the engine dispatcher? Call 

by telephone? A. Yes.

Mr. Carey: I want to ask a further question 
of Mrs. Hanson.

Mrs. Kose H anson, recalled.

Further Cross Examination by Mr. Carey:
Q. Mrs. Hanson, you have stated that Mr. Han- 

30 son had taken his examination for engineer. Is that
a fact? A. Yes, sir; I have the-----

Q. How do you know he had? A. I know the 
morning he went to take the examination and he 
brought home the percentage. It is true he never— 
you know how long it takes for them to give them 
their diplomas. Unfortunately he never received 
his diploma, but I have his slip where the man that 
examined him gave him 98 per cent and 97 per cent 
and 90 in machinery and 90 air.

40 Q. You have a slip to that effect? A. No.
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Q. What have you? A. I have just a slip where 

the man who examined him—sort of a diploma— 
well, I wouldn’t know what you call it.

Q. Where is that? A. Well, it is at home. I 
didn’t think that was important, but I have it. I
have kept everything that he-----

Q. That covered but one examination, didn’t it? 
A. That covered his third examination—the last, 
the final examination, the same as the rest of the 
men.

Q. How did you know? A. Why, any one that is 
inside of our house would know.

Q. Because he told you? He told you about it? 
A. No, I knew—why, certainly. Who else would 
tell me?

Q. He told you about taking the examination? 
A. Yes.

Q. You know nothing about it except what he 
told you and the paper which he showed you? A. 

m And the talk of all the railroaders-----
Q. What’s that? A. You know at the time of the 

examination everybody is excited and they are talk­
ing about it. That is the time the men were coming 
to the house.

Q. That is, you heard other men talk about tak­
ing the examination? A. Yes. I knew when each 
went in their turn.

Q. Have you examined one paper of the kind 
which you speak? A. No, just the one—just a little 
slip.

Q. How long before his death did that occur? 
A. In February.

Q. February preceding? A. Yes.
Q. He had never qualified as an engineer? A. 

No; he had never acted—been in service as an engi­
neer. He had run the engine for tbe engineer, I 
know'.

10

20

3 0 .

40
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Robert C. George (Recalled), for Plaintiff—Direct
Robert C. George, recalled.

Direct Examination by Mr. Simpson:
Q. You are the engine dispatcher? A. Yes.
Q. What are your duties? I don’t know whether 

I have asked you that. What is the duty of the 
engine dispatcher? A. Why, we have charge of 

10 the men, the engineers and firemen, calling them, 
assigning them.

Q. Sending them where they are to go? A. Yes. 
Q. Were you engine dispatcher on the 3rd of 

August, 1913? A. Night engine dispatcher.
Q. Would they come to your office to be assigned? 

A. Yes, naturally.
Q. Where would you' get the men, for instance, 

when you found this man was killed you had to get 
a fireman in his place, how would you get him? 

20 A. We had an extra list.
Q. Got them from the extra. That is all.

Cross Examination by Mr. Carey:
Q. You continually keep an extra list, do you not? 

A. Yes.
Q. When you have to supply a run do you always 

take the supply men from the extra list if you have 
men on the extra list? A. To take another man’s 
place?

30 Q. Yes. A. A man lays off; the man on the list 
is always used for that purpose, yes.

Q. You always take a man from the extra list to 
fill the place where a man does not take his own 
run? A. Always,

Q. You do not take a man from the regular-----
A. No.

Q. —from a regular run to put him on to supply 
the place of a man who does not appear to take his 
run? A. No, sir.
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Q. Taken from the extra? A. Extra list, yes.
Q. Have you records to show whether or not you 

had extra men on the list on the 3rd of August, 
1913? A. This is the book that ought to show, sir.

Q. Will you turn to them and see whether or not 
you had on your extra list extra fireman to call to 
take the place of any man who did not take the run 
on the 3rd of August, 1913? A. Yes, sir.

Q. How many extra men did you have available— 
extra firemen—did you have available for call on 
that day? A. Howt many available?

Q. Yes. How many extra firemen did you have 
available for call on that day? A. How many avail­
able?

Q. Yes. How many extra firemen did you have 
on your list for that day? A. Oh, I imagine—I had 
left here about seven on the extra list when I went 
home at seven o’clock in the morning, sir.

Q. Seven men on the list? A. Yes.
Q. Do your records show whether any of those 

men were, called on that day? I mean those extra 
men? A. Any that were called after I had got 
home?

The Court: During the time you were there.

A. I was there—I went home seven in the morn­
ing.

Q. Do your records show whether or not any of 
those extra men who were on the list were called 
on that day? A. Why, yes.

Q. Who was called, according to your records? 
A. Two in here called after I had gone home.

Q. Who are they? A. Why, Fireman Weisshope 
and Fireman McKee, and also Fireman Olson over 
here on the extra passenger list.

Q. So after all those men had been called and had 
been assigned to runs there were still extra firemen 
available for call? A. Yes, sir.

10

20

30

40
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Q. Your duty and the engine dispatcher’s duty 

was to call men from this extra list to take the place 
of any man who did not appear to take his run? 
A. Yes.

Q. If you took a man from a regular run instead, 
what would happen? A. I would have to pay the 
man that was first out on the extra last.

10 Q. Pay him what he would have earned if he had 
made the run? A. For putting the man on that 
took the run.

Q. Is that a subject of agreement between the 
firemen and the company? A. I believe it is. It is 
an understood fact, at least—I never looked it up 
to see if it was——

Re-direct examination by Mr. Simpson:
Q. When you call an extra man and he tells you 

20 he won’t come and he could not come, what do you 
do then? A. Next man.

Q. Suppose you exhaust the list, what do you do 
then? A. Why, then we call—hunt up some more— 
got them on the sick list—hunt them off there.

Q. Kegular men on the sick list? A. Yes.
Q. Get whoever you can, in other words? A. 

When you exhaust your list you get anybody that 
you can get, yes.

Q. How do you keep track of them? Can you 
30 find them? Got their addresses and all that sort of 

thing? A. Why. yes, sir.

F rederick S m ith , recalled.

Direct Examination by Mr. Simpson:
Q. Where did these two engines pass on the day 

the man was killed? A. Passed on the deadhead— 
40 opposite the machine shop.



Samuel Craig (Recalled), for Plaintiff—Direct
Q. Can you show us where they passed each 

other? A. Right here, sir. (Indicating on map.)
Q. That is before you got on the engine, isn’t it?

A. No; I got on here.
Q. Yes, and they passed here? A. Yes, some- 

wheres around here.
Q. Opposite the office, you say, practically—the 

blacksmith shop, rather? A. That is the blacksmith 10 
shop.

Q. Somewhere around there.
(No cross examination.)

Samuel Craig, recalled.

Direct Examination by Mr. Simpson:
Q. You did not have any markers at the rear of 20 

your engine, did you, any flags or anything of the 
kind? A. One white light on the back of the tank.

Q. It was not lit? A. Yes.
Q. In the day time? A. Yes.
Q. A white light lit in the day time? A. Yes.
Q. Any flags at all? A. No, sir.
Q. But on the rear of your train in the day time 

you put flags, don’t you? A. No, sir. Markers— 
lamps without lights into them.

Q. On the rear of a train? A. Yes, sir. 39
Q. Did you know that rule 19 says the following 

signals will be displayed, by day green flags? A. 
That rule is overruled. We had rules added to it.

Q. They gave you a rule that wasn’t any good, eh?
A. No; they modified that rule with other rules.

Q. Is that the rule in force now? A. No, that 
rule is not in force now.

Q. You say this rule was not in force on the 3rd 
of August, 1913? A. I don’t think it was.

40
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Q. Have you a book of rules in your pocket? A. 

No, sir; I have not. , '
Q. When was the last book of rules printed, do 

you know? A. I don’t know. I can tell if you look 
at it.

Q. This is 1908. This rule you say is not en­
forced in-----  A. 1908, that is when that book of

10 rules was printed.
Q. When was the one printed after that? A. 

There has not been any printed since that.
Q. This rule is in force? A. No, sir; it is not,
Q. How do you know? A. We had bulletins 

published modifying the rule.
Q. You have bulletins modifying the rules? A. 

Yes; special instructions.
Q. Modifying the rules? A. Yes.
Q. I show you a picture of a rear of a tender run- 

20 ning backwards. Does it say anything about light­
ing a light in the day time on it? A. No, sir; that 
is right.

Q. This is right? A. Yes, sir.
Q. At night you run with the light lit? A. Yes. 

We have a light day times, too.
Q. You were burning the company’s oil iu the day 

time? A. Yes, sir.
Q. Perfectly sunny, clear day, wasn’t it? A. Yes.
Q. You had a light lit? A. Yes, sir.
Q. Was it lit all the way in from Kavina? A. It 

was lit at Weehawken.
Q. Do you know how wide this tender was behind 

your cab? A. Standard size, that is all I know. I 
couldn’t tell you.

Q. Did it extend outside your cab? A. What?
Q. The tender? A. Oh, yes; that runs way out.
Q! The width? A. The same as the cab.
Q. How did it cut off your vision? A. Why, be- 

 ̂ ing so far away it did, the end of it.
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Q. You being so far away from the end of it?

A. No.
Q. And don’t you know how wide it was? A. No.
Q. Don’t you know how wide the cab was? A.

No. • ■
Q. Who would know that? Who is charge of the 

locomotive? A. WThy, I guess you can get that 
from the master mechanic’s office or the road foie- 10 
man, I should say.

Q. What was the number of this enginfe? ; A. I 
think it was 3857.

Cross Examination by Mr. Carey:
Q. Speaking about this marker light on the rear 

of the engine-----
Mr. Simpson: I object. There is no proof 

of a marker light. I asked him if he had any 
flags and he said he had h light. 20

Q. What do you that call that light? A. We call 
them a marker light.

Q. When the engine is in motion will you state 
whether or not that light is burning all the time?
A. That light is lit for the purpose of going through 
the Weehawken tunnel; that is the object of that 
light being lit.

Q. Was it lit on this day? A. Yes, sir.
Q. When was that light extinguished? A. The 30 

men in the roundhouse distinguished them lights.
I don’t know. They may not have been distin­
guished for a week after that for all I know.

Q. You did not extinguish them? A. No, sir.
Q. When your engine reached the1 roundhouse 

that light was still burning? A. As far as my 
knowledge was concerned, yes, sir.

Q. Who attends to lighting it? A. The foreman 
does. 40
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Q. But he does not attend to extinguishing it? 
A. Sir?

Q. He does not attend to putting the light out? 
A. No, sir.

Q. That is always done where? A. At the round­
house.

10 By the Court:
Q. That is the extinguishing of it, the putting it 

out, is done at the roundhouse? A. Yes, sir.

Re-direct Examination by Mr. Simpson:
Q. The fireman does something besides put coal 

on the fire, then : he lights a light once in a while? 
A. Yes, sir.

Q. Anything else? Put in oil in the engine, lubri­
cating oil? A. No, sir.

20 Q. You never put grease in the grease cups or 
anything of that kind? A. No, sir—but I have 
done it.
♦ Q. Have done it? A. Yes.

Q. Why did you say no, sir? A. They don’t have 
to do it.

Q. I didn’t say they had to do it. I say did they 
do it? Did you do it? A. I have done it, yes. I 
don’t do it for everybody.

<qj. How does a fireman ever become an engineer 
30 if all he does is put coal on the fire? A. He studies 

it up.
Q. Without any practical experience? A. Yes.
Q. You have run the engine sometimes as fireman, 

haven’t you, to get experience? A. Oh, yes.
Q. That is the way you get the experience! A. 

^ome men will let you do it and some won’t.
Q. To get practical experience? A. Yes.
Q. And study the construction of the engine, too? 

A. Yes.
40
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Q. Now, you say that this light is for the purpose 

of going through this tunnel. That is a dark tunnel, 
I suppose? A. We light that in the day time going 
through the tunnel.

Q. That is the only purpose it was lit fori A. 
That is all.

Mr. Simpson: I want to ask your Honor— 
you remember your Honor made a ruling—1 
have got in a conversation and you limited that 
conversation simply to the effect of impeach­
ing or qualifying his testimony, I think. Now, 
under the case of State vs. Hunter it is clearly 
admissible, as part of the res gestae, and I 
apply to your Honor to lift that limitation 
which you put on that testimony.

Mr. Carey: I object to lifting that limita­
tion.

I  The Court: It is clearly nearer in time than
the other subject. You now have in mind the 
moment he was at the roundhouse, as to what 
his purpose was in being in the yard and where 
he was going.

Mr. Carey: Mere casual conversation at the 
time.

Mr. Simpson: A statement made by the de­
ceased.

The Court: I am only wondering, Mr. Carey, 
whether or not it is in the same position that 
has been admitted. Of course this rule was not 
brought to my attention.

Mr. Simpson: I did not know it myself until 
I started to study this thing up, until I picked 
up Wigmore, that is the first I got of the case 
of State vs. Hunter.

The Court: I will take that under advise­
ment.

10
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40
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Mr. Carey: You see* the accident does not 

take place at the roundhouse; it does not take 
place in connection with anything connected 
with the roundhouse.

Mr. Simpson: Only the path—that is all.
Mr. Carey : The path is outside the place 

where he was hurt. Track between the track 
20 on which he was hurt and the roundhouse. He 

was over in a place where he had no business 
to be, and that will disqualify the evidence 
which has already been given as to the state­
ment. He is not in pursuance of the declara­
tion which he made; if he had been he would 
have gone right up the road there instead of go­
ing in there and going a further distance 
around. It is hot in performance of the alleged 
declaration.

20 i 1 (Discussion.)
The Court: I am going to hold that question 

momentarily or for a little while, gentlemen. I 
will give you the benefit of my decision just as 
soon as it becomes necessary for you to have it.

Mr. Simpson: We are going to close our 
case. ’4 -

The Court: I will overrule the objection or 
the limitation I formerly put upon it, find with 
the same vieW I have of the admission or right 

30 to admit the declaration as testified to by Mrs. 
Hanson,—I will admit that now for the same 
purpose, to which you may have your exception 
entered. ‘ ‘ *

5" )

40
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James Griffin, for Plaintiff—Direct
J ames Griffin, recalled.

Direct Examination by Mr. Simpson: - ; t 
Q. This pick-up freight that you were engineer of 

with this man, did you pick tip loaded cars Or empty 
cars or any kind of cars?“ A. All kinds.

Q. All kinds; and took intoiJ New York and 
brought them from New York? A. Yes, maybe— 
wherever they were destinated to—wherever you get 
°ne—get three or four for Weehawken or for Tap- 
pan, or any place like thaf. ’• -•

Q. Delivered them wherever you got them? A. 
Yes, sir.

Mr. Simpson : I want to make a formal offer 
of the keys and the rules. :

Mr. Carev : I object to the keys as not hav­
ing been identified as used by the pony engine 
or to any engine to which this man had access 
as fireman of the defendant company. On the 
further ground that those keys have not as yet 
been identified’as keys that were found on the 
man’s person. 1 ’

(Discussion.) ’ ” c»*
The Court : Well, I will overrule thé objec­

tions and the keys may be admitted. You have 
your exception.

Mr. Simpson: And the rules I offer now, 
produced by the defendant, of the opération of 

' the yard on that day.
Ljr The Court: Is there any objection to the 

rules, Mr. Carey?
‘Mr. Cfirey: No.
The Court : They will be admitted.
Plaintiff rests.
Recess.

10
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Motion to Strike Out Testimony

Motion to Strike Out Testimony:
Mr. Carey: If the court please, I move now 

that the testimony with respect ;to the de­
cedent’s declaration as to his purpose in going 
to the roundhouse be stricken out. The pur­
pose of his going-----

The Court: Well, Mr. Carey, I am perfectly 
10 willing to hear you, of course, if it is proper, 

and if you have any new matter to urge that 
was not urged against that before.

Mr. Carey: I have.
The Court: But if that is not so, I have 

already passed on it and you have already your­
self fully protected in that respect.

Mr. Carey: I wish to call now to your 
Honor’s attention a phase of the case or of the 
testimony which I did not dwell upon in my 

20 previous argument. My present argument re­
lates to the purpose of the decedent as ex­
pressed in his declaration made to his wife, and 
in his declaration made to Mr. Kathan, the 
engineer. The declaration or the purpose 
stands upon a different basis than the declara­
tion of an intention to do something which may 
be corroborated by the plaintiff, that the man 
subsequently proceeds to do what he says he 
is going to do. Now the purpose which he 

*>0 has in doing what he says he is going to do 
and which may be shown that he followed out 
by going to the place which he says he in­
tended to go to, or going in that direction— 
this declaration of purpose is merely a state 
of mind and cannot be shown by—particu­
larly in this case—by anything which followed. 
It is, according to the testimony of Mrs. Han­
son, that he said, “ I am going down to the 
roundhouse to get some tools from the pony 
engine, or from number 25, and take them up



Motion to Non-Suit

to the pick-up and to get my overalls and 
bring them home.” Now his intent or pur­
pose cannot be checked up by acts which he 
did. His going to a certain place can be. So 
that the mental state of the man as exhibited 
by the declaration cannot be accepted as evi­
dence of his intention to do the thing which 
he mentioned. 10

(Discussion.)
Mr. Carey: Now your Honor, if you will 

pass on that subject now I will await your 
ruling. If not I will proceed with the motion 
to nonsuit.

The Court: I think I may as well pass on it 
now as any time, Mr. Carey. I will decline to 
strike it out. My thought about it has not 
changed any since the original argument on 
the same testimony was made. I will decline 20 
to strike it out.

Mr. Carey: Grant me an objection on the 
record.

The Court: Yes.

Motion to Non Suit:
Mr. Carey: May the Court please, I move 

for a non-suit, first, on the ground that the 
plaintiff has not proved the case set out in the 30 
complaint.

The Court: In other words, that his proofs 
do not conform with his allegations?

Mr. Carey: Yes. Second plaintiff’s intes­
tate was not acting within the scope of his em­
ployment when the accident occurred. Third, 
he was not at that time engaged in the perform­
ance of any duty he owed to the defendant.
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Fourth, at the time of the accident plaintiff’s 
intestate was a trespasser at a place where the 

, accident occurred. Fifth, at the time and place 
‘ of the accident plaintiff’s intestate was at best 

a mere licensee. Sixth, at the time of the acci­
dent plaintiff’s intestate was not engaged in 
interstate commerce. Seventh, at the time and 

10 place of the accident the defendant was not 
engaged in interstate commerce. Eighth, plain­
tiff’s intestate was guilty of contributory negli­
gence. Ninth, no negligence has been estab­
lished against the defendant. Tenth, the risks 
attending any necessary crossing of the defend­
ant’s tracks at the point where the accident 
occurred were well known and obvious to the 
intestate and were assumed by him. Eleventh, 
defendant’s liability, if any, arises under Chap- 

20 ter 5 of the Laws of 1911 and the amendments 
and supplements thereto.

The Court: That is the Employers’ Liability 
Act of the State of New Jersey?

Mr. Carey: And this action cannot be main­
tained.

(Discussion.)
The Court: Well, my ruling will be that I 

decline to non-suit.
Mr. Carey: Your Honor will allow an ex- 

39 ception to be noted?
The Court: You may have an objection.
(Mr. Simpson then asked to amend his plead­

ings and dictated the amendipend, ’but later 
withdrew the amendment.) '

(Book of rules previously offered in evidence 
now marked Exhibit P-1.)

(Adjourned to October 30, 1916.)

40
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Jersey City, N. J., October 30, 1916.

Mr. Carey: The witnesses that you called 
for are here, if you want them.

Mr. Simpson : I only want thé record of the 
examination, that is all.-. * î

Charles Brusle, recalled.

Direct Examination by Mr. Simpson:
Q. In response to a subpoena served upon the 

superintendent of your division of the New York 
Central Railroad you have produced this paper, 
have you? A. Yes, sir.

Q. What is the paper? A. That shows the result 
of an examination for* promotion to engine man on 2tr 
mechanical and air brake.

Q. Of who? A. Of Peter Hanson—Hans Peter 
Hanson. *

Mr. Simpson: Offer that in evidence.
(Exhibit P-2.)

Q. You have no written record showing what 
were the questions that were asked him about the 
mechanical part of the engine and what his answers 
were, have you? A. No, sir. 30

Q. That is an oral »examination made by Mr. C.
W. Stark, the superintendent of examinations, isn’t 
it? A. Yes, sir.

Q. He asked these questions orally and then he 
certifies? A. Yes.

Q. And this is his certification? A. Yes.
Q. And there is no written record of questions 

and answers as given by him? A. So far as I know 
there are none.

Q. There are none in the division superintendent’s 10 
office? A. No, sir.
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Cross Examination by Mr. Carey:
Q. This paper which has been marked Exhibit 

E*-2 shows how many examinations? A. Two.
Q. And what do those examinations consist of?

(Objected to as not proper cross examination, 
unless the witness is shown to have personal 
knowledge.)

10
Q. Do you know how many examinations are 

given for the promotion of engineers—for the pro­
motion of fireman to engineer and upon what sub­
jects those examinations are made? A. Yes, sir.

Q. From your personal knowledge or what wTas 
done? A. I have never been present at the exam­
inations, but through the rules the company have.

Q. From the rules of the company? A. Yes, sir.
Q. Have you seen the paper, the certificates which 

20 have resulted from those examinations? A. Yes, 
sir; one certificate that has been issued so far.

The Court: Not only in this matter, but 
generally the examinations for advancement 
from fireman to that of engineer?

The Witness: I have.
The Court: Have you seen the papers show­

ing the result of examinations?
The Witness: I have, yes, sir.

30 Q. What is the first examination taken by a fire­
man for promotion to position of engineer? A, He 
takes three mechanical examinations.

Q. And what does that certificate relate to? A. 
That is the mechanical end of it—mechanical and 
air brake.

Q. Now, that shows them that he has taken the 
mechanical examination for promotion? A. Yes, 
sir.

Q. When he has taken those examinations and 
40 passed is he then qualified to act as an engineer? 

A. No, sir.



Charles Prusle (Recalled), for Plaintiff—Redirect

Q. What other examinations is it necessary for 
him to take? A. He fills out a standard examina­
tion book on rules of the operating department,— 
that is,number 2. Number 3, oral examination by 
the trainmaster. Number 4, oral examination by 
the signal supervisor, on location and function of 
signals. Number 5, color and vision test* Number 6, 
physical examination. Number 7, watch inspection, ip 
Number 8, personal interview with the superin- \ 
tendent.

Q. Is there any record in your office to show that 
Mr. Hanson has taken any other examination than 
this examination shown by Exhibit P-2? A. No, sir.

Q. You have made a search to find that fact? A. 
Yes, sir.

Q. Then all of these examinations that you have 
mentioned are necessary before a man is qualified— 
and the passing of them is necessary before a man 20 
is qualified to act as engineer? A. Yes, sir.

Re-direct Examination try Mr. Simpson:
Q. Your office is the place where there would be 

the record of any other examination? A. Positively.
Q. You can find no record of any examination of 

any kind except this that you produce? A. Nothing 
whatever, no, sir.

Q. Now you are sure about it? A. No, sir; not 
that I could find. 30

Q. Now, just look at this paper. Does not this 
indicate there was some other records in your office 
of his passing an examination besides those you 
produce? A; That is an examination by—what is 
known as the examiner at Weehawken.

Q. Does that paper indicate that there are any 
records in your office concerning his examinations 
that you have not produced?

Mr. Carey: I object to the question concern­
ing examinations. It should be limited to his 40
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examination for promotion from fireman to, 
engineer. ’

The Court: t  assumed, of coiirse, that was the 
purport of the question. It was, wasn’t  it?

Mr. Simpson: Certainly.
The Court: *Because that is what we have 

been talking about.
10

Q. In other words, you have produced all the 
papers that you found in reference to the examina­
tion of this man in the files of your office? A. Cer­
tainly.

Q. Nothing else is there except that paper? A. 
No, sir.

Q. Hasn’t that paper to do with his examination? 
A. It may not.

Q. What is that paper? A. Every two or three 
20 years' I am not sure which, they appear before the 

examiner and have their eyes tested.
Q. Of his test for his eyes? Would the eyes have 

to be tested before he passed his examination as 
engine man? A. Oh, they are tested every so often.

Q. Would he be promoted as an engine man un­
less his eyes responded to the test? A. No, sir.

Mr. Simpson: I offer this papel* in evidence. 
Mr. Carey: I have no objection.
(Paper marked Exhibit P-3.)

30
By the Court:

Q. Do I understand, Mr. Witness, that test is as 
to engineers or engine men only- or both firemen 
and engineers? A. Engineers,' firemen, conductors 
or brakemen, the yard men or switchmen.

Q. Same requirement as to all those employees? 
A. Yes, sir.

Mr. Simpson: This is'something not prop­
erly re-direct. I ask it with the idea that your 

40 Honor has power to admit it any time, being 
merely the order of proof.
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By Mr. Simpson:
Q. What is the highest rnon'ey, the largest amount 

of money, earned by engineers in your company? 
Mr. Carey: I object; in the first place, it is 

not shown that this witness knows, and in the 
second place-----

The Court : We can stop right there and find 
out whether he does know or not. Of course, if 
he does not know your objection is a,good one.

Q. You don’t know thé ihoney that engineers are 
paid?

The Court : He hasn’t said so.

A. I do.
Q. You do know it? A. Yes.
Q. What is the largest amount paid?

Mr. Carey: I object to the que t̂jop, as to 
what the largest amount paid is.

Mr. Simplon : I wan,t to get the largest , and 
smallest, so when it comes to the question of 
damages the jury wijl have some notion from 
which they may reason. .

Mr. Carey : This man is not an. engineer and 
it has not been shown that he is qualified ps an 
engineer. . ,

Mr. Simpson: The jury have a right to say 
he might have qualified.

Mr. Carey: The jury have no right to guess 
. on these subjects.

, The Court: They have a right to take into 
consideration a reasonable deduction as to 
whether the man probably would qualify him­
self. That is within the l,aws of probability. 
I will overrule the objection, provided, of 
course, your examination goes to the questions 
you suggested.

Mr. Simpson : The largest and smallest.
Mr. Carey : Note an objection.
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Q. Do you know what the largest amount earned 
by engineers is, and the smallest? A. I should say 
they range from one hundred and ten dollars to 
two hundred and sixty dollars.

Q. A month? A. Yes, sir.
Q. What class gets the one hundred and ten and 

what class the two hundred and sixty? A. The 
10 man that got a hundred and ten would have a pas­

senger run paying four dollars and a quarter a 
day and working about six days a week, and the 
man that gets two hundred and sixty or maybe 
two hundred and forty would be the man on the 
milk train that makes a round trip beween Wee- 
hawken and Kingston daily.

Re-Cross Examination by Mr. Carey:
Q. That highest wage would be confined solely to 

20 the man who runs the milk train? A. Yes, sir.
Q. And the desirable run is given to the man who 

has been the oldest in the service? A. Positively.
Q. And that is a rule between the company and 

its employees, engineers and firemen? A. Yes, sir.
Q. You have men in the service who have had 

long years of experience? A. Yes.
Q. And who would be entitled to the desirable 

job before a new man? A. Oh, yes.
Q. And the amount which a man would be able 

30 to earn would depend also to a very large extent 
upon the efficiency which he showed after he became 
an engineer? A. Well-----

Q. His capacity to handle the work on the jobs 
that pay this amount? A. That is based on 
seniority.

Q. Is there no question of capacity? A. Yes; if he 
was unable to do the work he would be taken oft* 
the job.

Q. When a man becomes an engineer then the 
40 next question is what job he will be assigned to,
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if any, as an engineer? A. Yes; they are really 
never assigned to a job unless there be a vacancy 
for a few days. The jobs are all put up on what 
we call the bulletin board and they are bid in, the 
oldest man being given the preference.

Q. When a man is qualified to become an en­
gineer he, for a time, is on the extra list? A. For a 
number of years most likely.

Q. For what time is he paid when he is on the 
extra list? A. Just for what he does, the work he 
does. If he works every day he is paid every day; 
if he works one day and lays off five days and gets 
no work he does not get paid for i t ; in other words, 
there is no guarantee.

Q. And the extra men, whether they will be 
placed in active service or not, depends very largely 
upon the condition of business of the railroad 
company? A. Yes, sir; that is what it is based on.

Q. Now this exhibit P-3 bears date April 23, 
1912. What was the date of the examination of 
Mr.-------- ? A. February 10, 1913.

Q. So that this examination for the eyes was prior 
to the time he had taken any steps to qualify him­
self as an engineer? A. Yes, sir. That is regular 
—that is given to all employees in train yard 
service.

Q. And has no significance with respect to his 
passing the examination for engineer at all? A. 
No, sir.
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DEFENDANT’S TESTIMONY.

P hilip F beleigh, sworn.

Direct Examination by Mr. Carey:
’Q. Mr. Freleigh, yon are an engineer in the em­

ploy of the defendant railroad company? A. I am, 
yes.

Q. Are you familiar with the yard at New Dur- 
-jn ham where this accident happened? A. Yes.

Q. And familiar with the layout of the tracks 
there? A. I am.

Q. Are you familiar with the maps which are 
used in-----

Mr. Simpson: I will admit his qualifications.

Q. ----- in the engineer’s office showing the lay­
out of this track? A. I am.

Q. And is this map shown on the bulletin board 
on one of the maps which is used in the engineer’s 

office showing the layout of the yard? A. It is.
Q. Did you make any measurements there ? A. 

I did.
Q. With respect to this accident ? A. I did.
Q. This map appears to have been made—that 

is, the map showing the layout, on April 28, 1913; 
is that correct? A. To the best of my knowledge.

Q. Now when did you make your measurements ? 
A. May 18,1916.

30 Q. You know the scale of that map, do you? A. 
Yes.

Q. Now will you tell us what the distance is 
from the Y. M. C. A. to the place where Mr. 
Kathan had marked on this map by the letter X 
at the location where he took on fireman Smith? 
A. (Witness examines map.)

Q. You see the point marked with an X there 
and the letter K? A. Yes. About 1900 feet.

Q. Now will you tell us what the distance is from 
^3 the point which is indicated by Mr. Kathan marked
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with an X and the letter K to the roundhouse I A. 
It is about 2500 feet.

Q. 2500 feet? A. Wait a minute.
Q. What was the distance you— A. I want to 

check that a minute. That is all right, 2500.
Q. What was the other distance you gave from 

that point to the Y. M.—
The Court: 1900 feet.

Q. Now you notice a cross there which has been 
testified as the place where the accident hap­
pened? A. Yes sir.

Q. Will you give us the distance from that place 
to the roundhouse? A. You refer to this red cross 
here? A. Red cross, yes. A. It is 2100 feet, 
about.

Q. And will you tell us the distance from the 
place where the accident happened to the Y. M. 
C. A. Building?

(Objected to on the ground there is no tes­
timony yet as to where the accident happened. 
Objection sustained.)

Q. Will you tell us the distance from the place 
where the body was found as shown on the map to 
the Y. M. C. A. Building? A. It is about 2200 
feet.

Q. You are familiar with the tracks which are 
known as engine tracks number one and number 
two in that yard? A. No, I don’t know them by 
the numbers.

Q. You don’t know them by the numbers? Do 
you know the tracks on which the engines run in 
and out ? A. I do.

Q. Of the roundhouse? A. Yes sir.
Q. Will you state which track is the one that 

the engines run into the roundhouse on? A. The 
track in yellow here is the one that they run to­
wards the roundhouse.
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Q. And the track which they run from the 
roundhouse to Weehawken is which track from 
that? A. It is immediately to the west.

Q. The next track to the west? A. Yes sir.
Q. Now will you state the distance between 

the rails, that is, the near rails of those two tracks 
at the point where Mr. Kathan indicated that his 

10 engine stopped and took on the fireman Smith? 
A. That is at this point where this pencil cross is.

Q. Where the pencil cross is, yes? A. The dis­
tance between the two adjacent rails is 8.39 feet.

Q. 8.39 feet? A. That is the distance between 
the two adjacent rails.

Q. By the adjacent rails you mean the westerly 
rail of the westbound track and the easterly rail 
of the eastbound track? A. Yes sir.

Q. GivO us the distance between those two rails 
20 at the point where the red cross mark is located 

which has been testified to as the place where the 
body was found? A. That is 13.1 feet.

Q. That is, the tracks diverge from the place 
where the lead pencil mark is to the place where 
the red cross is? A. Yes sir.

Q. How far do they continue to diverge going 
in the westerly direction? A. They diverge for 
about three hundred feet beyond the point where 

2Q you say the body was found and then there is a 
crossover comes in?

Q. Crossover from what to what? A. You 
might call it from the east bound running track 
to the westbound.

Q. And from there up to the ashpit what is the 
widest difference, that is from the place where the 
crossover starts off,—what is the widest difference 
between the two tracks and what is the narrow­
est? A. The widest difference is about 38 feet 

40 and then they go to a distance of zero just before 
they get to the ashpit,—practically come together.
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Q. The two engine tracks practically come to­
gether? A. Yes sir.

Q. One track which runs under the ashpit? A. 
No; there is more than one track.

Q. But these two tracks? A. Well, they prac­
tically come together by means of crossovers,—a 
sort of connection in there. They can get on by 
more than one track, but the distance between the 
two tracks, if you consider it practically gets zero 
when it gets up there to the ashpit, if you con­
sider these are the two tracks and this is the cross­
over in here, this track would come on up here 
and then would come down up here, and when they 
get to this point they are zero.

Q. Point of the— A. Before they get to the 
ashpit.

Q. On the ashpit they intersect each other, do 
they? A. Yes.

Q. Give us the distance from the lead pencil 
♦ cross K to the ashpit? A. About 1700 feet.

Q. And from the place where the body was 
found to the ashpit? A. About 1300 feet.

Cross Examination by Mr. Simpson:
Q. The ashpit adjoins the roundhouse, doesn’t 

it? A. Depends on what you mean by adjoins.
Q. What do you think I mean by adjoins? A. 

Well, of course, adjacent to; is that what you 
mean?

Q. Yes. A. About 700 feet.
Q. From the roundhouse? A. Yes.,
Q. And the ashpit is the pit where—you can 

take the stand—where engines go to have the 
ashes removed? A. As far as I know it, yes. I 
have seen them.

Q. These measurements you give are straight 
measurements as the crow flies? A. Well, I have
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allowed for curves as best I could scaling on the 
map.

Q. That path that shows on the map seems not 
to be exactly straight, it seems to cross over tracks. 
Did you measure the path, allowing for curves or 
did you measure it straight? A. Well, I located 
—do you itiean how did I locate the path on the 

10 map?
Q. No; when you make your measurements? A. 

Well, that is what I was asking you.
Q. You have already given us certain measure­

ments. Are those along the path or straight on 
the map ? A. Along the track.

Q. Along the track, not along the path? A. No.

20 F rederick S m ith , recalled.

30

40

Direct Examination by Mr. Carey: •
Q. Mr. Smith, how long did you know Mr. Han­

son before his death? A. I know the time he is 
working there.

Q. During the whole time he worked there? A. 
Yes.

Q. Was he a fireman during the whole time of 
his service to the company? A. Yes sir.

Q. Know where he lived? A. Yes.
Q. Have you been to his house? A. Yes sir.
Q. About how far was it from his house to 

the Y. M. C. A. Building? A. Why, about five 
minutes1 walk—four or five minutes.

Q. About how long would it take you to walk, 
or did it take you to walk from the Y. M. C. A. 
Building to the place where you got on to the 
Kathan engine? A. About ten minutes.

Q. And Mr. Hanson was walking with you? A, 
Yes sir.
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Q. Where did you first see Hanson that day? 
A. Around the Y. M. C. A., there on the porch.

Q. On the porch? A. On the porch.
Q. What was he doing? A. Standing there and 

talking.
Q. After you first saw him did he go into the 

Y. M. C. A. Building? A. Why, he asked me if I 
was going up to the roundhouse and I told him 
yes.

Q. Were you going to the roundhouse? A. Yes 
sir.

Q. What did he do then? A. He said, “ Wait 
a minute,” he says, “ I will go right with you,” 
so he went into the Y. M. C. A. and came out and 
we walked, both, the path—

Q. Wait a minute now. Where did he go after 
he— A. He went in the Y. M. C. A.

Q. Went into the Y. M. C. A.? A. Yes.
Q. Did you wait for him? A. Yes sir.
Q. When you came out you walked together? 

A. Yes sir.
Q. On that day were you expecting Kathan to 

come down—
Mr. Simpson: I object to what this man 

was expecting, on the ground that it is not 
relevant or competent.

Q. What were you looking for as you went up 
towards the roundhouse?

(Objected to as irrelevant and incompetent. 
Question allowed.)

A. Looking for the engine of Mr. Kathan coming 
down.

Q. Who is the fireman on the Kathan engine? 
A. I was fireman.

Q. When you saw the Kathan engine what did 
you do? A. He stopped and I crossed over.
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Q. Crossed over what? A. Crossed over these 
tracks on the engine—3907.

Q. Which track was the Kathan engine on? A. 
On the eastbound track.

Q. On the eastbound track, and that is the track 
number what? A. I don’t know the number.

Q. Don’t know them by number? A. No.
10 Q. Now in going to the Kathan engine did you 

cross the westbound track? A. Yes, sir.
Q. Which side of the engine was Mr. Kathan 

on, on the easterly side or the westerly side? A. 
On the westerly side.

Q. Eh? A. On the west—on the side track, 
as I call it.

The Court: He said he was on the west side 
track.

(Question repeated by stenographer.)

A. Well, on the right side there.
Mr. Simpson: Facing which way, facing the 

roundhouse or the other way.

A. Why, the engine was facing head on the round­
house, backing up.

Mr. Simpson: What side was Kathan on, 
the right side facing the roundhouse?

The Witness: Yes sir.
Mr. Simpson: Or the other way?
The Witness: Facing the roundhouse.

Q. Then Mr. Kathan was on the side of the en­
gine toward you? A. Yes, sir.

Q. When you got on the engine which side did 
you get on? A. The same side that Kathan was.

Q. When you crossed the westbound engine 
track what did Hanson do ? A. He stood there and 

40 talked with Kathan.
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Q. Eh? A. He stood by the engine talking 
with Kathan.

Q. On what track had he crossed, if any? A. 
Why, the westbound track.

Q. He had crossed the westbound engine track?
A. Yes sir.

Q. And he was standing aside of the engine 
talking with Kathan? A. Yes sir. 10

Q. Had you crossed the westbound track prior 
to the time you crossed over to get on your engine?
A. I didn’t catch you.

(Question repeated by stenographer.)

Q. I mean while you were walking up the track 
with Hanson? A. No, no, I didn’t.

Q. Then when Mr. Hanson was talking with Mr. 
Kathan he was standing between what tracks ? A. 
Between the westbound track and the eastbound 20 
track.

Q. Did Mr. Kathan get off his engine at that 
time? A. No sir.

Q. And during the time that he was talking with 
Hanson Mr. Kathan was where? A. Sitting on 
the seat box.

Q. Now at that time did you hear anything said 
by Mr. Hanson to Mr. Kathan about engine tools?
A. Didn’t hear nothing.

Q. Did you hear anything said by Mr. Kathan 
to Mr. Hanson about engine tools or firemen’s 
tools? A. No, 1 didn’t pay'any attention to them.

Q. Did you hear any conversation between those 
two men at all with reference to any tools at that 
time? A. No.

Q. What did you do when he got on to the en­
gine? A. Why, I went first and sat down on the 
seat box and then I remembered in a minute I had 
to fix up the fire. 40



Frederick Smith, for Defendant—Direct

Q. Did you start on that work? A. Then I 
started in hooking the fire up.

Q. Was anything said, so far as you heard, be­
tween Mr. Hanson and Mr.'Kathan in regard to 
the pony engine, or number 25 ? A. No sir, I didn’t 
hear that.

Q. When did you next see Mr. Hanson? A. 
After his death.

Q. Where was he lying at the time? A. Be­
tween the tracks.

Q. You have indicated about where he was lying 
already? A. Yes sir.

Q. Did you hear Mr. Kathan say or do anything 
after the Kathan engine started?

(Objected to if it is in the absence of the 
dead man. Question allowed.)

20 A. Yes.
Q. What did Mr. Kathan do?

(Question objected to as immaterial. Ques­
tion allowed.)

A. He blowed the whistle.
Q. What else did he do ? A. He hollered.
Q. Do you know what he said? A. Well, I can’t 

remember now.
Q. How many years have you been a fireman, 

Mr. Smith? A. Oh, for eleven years.
Q. Now when an engine is brought in from a 

run to the roundhouse or to the ashpit at the New 
Durham yard, what duties has the fireman with 
respect to the tools on the engine, his tools or any 
hools? A. Nothing, only his tools will be over­
hauled, and he would take them off.

Q. His tools would be overhauled? A. Over­
hauled.

J.Q Q. Did he have tools which he used on the en­
gine ? A. I don’t use any tools.
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Q. When you are firing? A. Well, only a scoop, 
that is all I am using.

Q. What were the duties of the fireman after 
the engine had gone to the ashpit or to the round­
house with reference to those tools; did he do any­
thing with them ? A. There is a tool man provided 
there.

Q. Does the fireman do anything? A. No sir.
Q. Who does anything in ‘connection with the 

firemen’s tools after the engine came in the round­
house or ashpit? A. The tool boy.

Q. What does he do? A. He takes them off and 
puts them on.

Q. He takes them off and where does he put 
them? A. In the tool car. There is a tool house 
provided for them.

Q. Can you show where the tool car is or the 
tool house is on the map here? A,. Yes.

Q. Will you point to that, please? A. (Witness 
indicates.)

Q. It is marked on the map “ Tool-car,” is it? 
A. Yes, sir.

Q. You say the tool boy takes the tools off the 
engine and puts them in the tool car? A. Yes sir.

Q. Does the fireman have any duty to do with 
reference to removing those tools from the engine? 
A. No sir.

Q. Now, when the engine is prepared as for 
going out on its trip what duty has the fireman 
with respect to puttings fireman’s tools op any 
other tools on to the engine? A. Only where he 
see them put them on, the tools.

Q. What? A. The scoop and hook, that is all 
his tools there.

Q. What are his duties with respect to putting 
them on? Does he put them on? A. No.

Q. Who puts them on? A. The tool man.
Q. Now where does the tool man get the tools
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from? A. Why, the storehouse there where he 
draws them tools when he ain’t got them or the 
engineer has got a box.

Q. You say the storehouse; you mean that tool 
car there? A. Yes; there will he all them tools in 
there.

Q. Now in 1913 were there toolmen employed for 
10 taking the firemen and engineer’s tools off the en­

gine? A. Yes.
Q. And placing their tools on to the engine at 

the time when the engine went out for its run? A. 
Yes sir.

Q. Now when the tools are put on to the engines 
are they the same tools that were taken off of that 
engine when it runs in, or how is that? A. No s ir ; 
any tools around there will he put on.

Q. Any from the storehouse or from the tool 
car? A. Yes sir.

Mr. Simpson: I object to Mr. Carey testify­
ing for the witness.

Q. Now have you taken the examination for en­
gineer? A. Yes.

Q. What is the first examination taken for pro­
motion as engineer, to the position of engineer 
A. The mechanical examination.

Q. And that mechanical examination relates to 
** what ? A. Only air brake—about air and machine 

—machinery.
Q. I show you this exhibit P. 1-1 and ask you 

what that certificate indicates? A. That is from 
C. W. Stark, he writes them out.

Q. What does it indicate, what examination? 
A. That is the mechanical examination—perhaps 
the percentage you got on engines and on air.

Q. Yes. What other examination follows the 
40 mechanical examination? A. Why, call it—we



155

Frederick Smith, for Defendant—Direct

have to go through the book of rules, block signals 
and trainmaster and Mr. McCoy, and to the doctor.

Q. Mr. McCoy is the superintendent? A. 
Superintendent—the last.

Q. And till he has gone through all of those is 
he qualified to act as engineer ? A. Well, he goes 
through everything there he is qualified as engi­
neer.

Q. If he passes? A. They send you a receipt 
or letter when you qualify as engineer.

Q. What is it you say you have got after you 
have passed all those examinations? A. (Produc­
ing paper.) A letter like that.

Q. A letter showing that— A. Qualified as an 
engineer.

Q. Is there anything in this paper D-2 which re­
lates to any examination on the rules? A. No.

Q. Of the company? A. No.
Q. Do you know when Mr. Hanson took his ex­

amination on the mechanical part of the engine? 
A. I couldn’t tell you when.

Q. When with respect to the time that you took 
it ? A. I took December 5, 1912.

Q. December 5, 1912. Now under the rules of 
the company who would be first entitled to take 
the remaining examinations after the mechanical 
examination? A. The first man—the oldest man 
has the preference.”

Q. As between you and Mr. Hanson who would 
be first entitled? A. I do.

Q. When did you take your other examinations 
and qualify as an engineer? A. February the 8th, 
I think it was, or January—(examines paper). 
February 8, 1916.

Q. February 8, 1916. Then prior to the time 
you took your examination would Mr. Hanson be 
entitled to take his examination on rules? A. 
Ahead of me?
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Q. Yes. A. No.
Q. What kind of day was this on which this 

accident happened ? A. Nice day, clear day.
Q. How about the wind? A. No wind whatever.
Q. Anything in the way of fog or smoke or any­

thing of that kind to obstruct the vision in the 
yard when the accident happened? A. No sir, not 

10 that day.
Q. About how far could you see in a southerly 

direction from the point where you got on to the 
Kathan engine,—about how far along the track 
did you see in a southerly direction and easterly 
direction from the point where you got on to the 
Kathan engine ? A. I couldn’t tell you that.

Q. Couldn’t tell? A. No.
Q. Was there anything down in that direction 

to obstruct the view on that day? A. Why, just 
20 a little curve around here where you—

Q. Before you got to the curve was there any­
thing to obstruct the view? A. I can’t tell that.

Q. W hat’s that?
(Question repeated by stenographer.)

Q. Are you familiar with this path that goes 
up through the yards over to the roundhouse? A. 
Yes.

Q. What kind of path is it ? A. Beaten path.
30 Q. Eh? A. Beaten path, made here by walking 

-—a path—a track.
Q. Is anything-done on that path by the com­

pany to make it a path? A, Nq sir,
Q. What ways were there for the people who 

wanted to go to the roundhouse to get there from 
the vicinity of the Y. M. C. A. Building? A. I  
think the short cut to get there —

Mr. Simpson: What is that?

Q. That is not what I asked you. How many40
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ways are there to get there? A. Well, they—ac­
customed to go back and forth that track all. the
while. ■ ,

Q. I ask to have that answer stricken- out.
Mr. Simpson: I object to it on the ground 

it is responsive.

Q. I asked you how many ways there were to go jq
there. - ' ' "  . .

Mr. Simpson: I say it is responsive. He is
telling the ways to go and the ways are to go 
over the track by custom. It is perfectly re­
sponsive.

The Court: I will leave that stand for the 
present, to see what the further answer may 
be. Your question seemed to call for both,
Mr. Carey, both the number of ways and what 
the ways would be, as I understand that ques- 20 
tion.. - Now you wanted to know first how 
many ways one at or about the Y. M. C. A. 
would go to the roundhouse ?

Mr. Carey: Yes.

By the Court: ; ‘ ' 1
Q. How many ways are there, one, two, three,

four, five or six? A. Two ways. -
Q. Now you want to know what ways there 

were. What ways can you go? What are those 3() 
two ways you can go from the Y. M. C. A.? A. 
That is the Hackensack Plankroad and that path.

Q. Hackensack Plankroad and that path? A. 
Yes' sir. ? vv ’ - /• - ■

By Mr. Carey: ;
Q. Opposite the roundhouse on the Hackensack 

Plankroad, what is there, if anything, to enable 
the men to get from the Hackensack Plankroad to

40
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the path—to the roundhouse, I should say? A. 
Why, go up a staright track to the roundhouse, and 
down the ladder—down the stairs down there.

Q. Won’t you come here to the map. In going 
up the Hackensack Plankroad to the roundhouse 
from the Y. M. C. A. Building, when you get to 

in °PP0Site the roundhouse what are there
there ? A. There are stairs.

Q. Stairs leading down to what? A. Down to 
the roundhouse.

Q. What are these things indicated in yellow 
here? A. That is roadway—path to the round­
house—the path that leads to the office.

Q. What are those paths there; what kind of 
paths are they? A. Well, boards—

Q. Boards, put there by whom?
Mr. Simpson: Will you get on the stand. 

Mr. Witness?
The Court: Unless he needs to show it on 

the map.

A. By the roundhouse.
Mr. Simpson: I  will admit for the purpose 

of saving time by the company.

By the Court:
¡to -Q* Wh° put those boards there at the path at 

the roundhouse? A. The roundhouse people.
Q. Did you do it? A. No, the company.

By Mr. Carey:
Q. Now you spoke of the other way of getting 

from the vicinity of the Y. M. C. A. Building to 
the roundhouse. That was the way where? A. 
Over the beaten path.

Q. Over that path? A. Yes.
40 Mr. Simpson: Beaten path.
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Q. Over the beaten path. And over the beaten 
path shown on this map here? A. I guess it is, 
yes.

By the Court:
Q. Look at the map here and see if that shows 

the beaten path? A. Here (indicating.)

By Mr. Carey:
Q. Now that which is shown on the map there 

is the beaten path to which you refer? A. Yes.
Q. What is the color on the map? A. Yellow.

The Court: How is it shown on the map, if 
it is indicated in any manner?

Q. Yellow on the map. What is between the 
path in yellow on the map and the engine track at 
the point opposite the lead pencil cross and also 
opposite the place where the body was found? A. 
That is the westbound track—the eastbound track, 
the track between that path.

Q. Between what? A. The westbound track and 
the path.

Q. Between the westbound engine track and the 
path there is a track? A. Yes sir.

Q. Now what speed limit is in the yard? A. 
Six miles an hour.

Q. Is that a matter of rule made by the com­
pany? A. Yes sir.

Q. I show you a time-table—a paper marked 
“ Time-table No. 6-A, for employees only,” and 
on page 4, at the top of the page, a paragraph 
headed “ New Durham.” Is that the rules to 
which you refer? A. Yes sir.

Mr. Carey: I offer that paragraph in evi­
dence.

Mr. Simpson: I object to it now on the 
ground that I demanded them to produce all
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the rules and they suppressed this rule when 
they offered me the rules. They did not have 
this rule, and I object now that it is not 
proper for them to offer it when I called for 
the rules; they had this under cover some­
where.

Mr. Carey: Oh, we didn’t have it under 
10 cover. You asked for the book rules, and 

we produced just what you asked for.
Mr. Simpson: I object to offering part of 

the rule. The whole thing ought to go in.
The Court: If it is relevant to this partic­

ular thing, yes, but if it has no relevancy, 
why, of course, it is immaterial. I will over­
rule the objection.

(Paper marked Exhibit D-l.)
Mr. Simpson: It has not been read to the 

20 jury. (Reads.)

Cross Examination by Mr.. Simpson:
Q. What does that mean, “ Not afford proper 

protection?” A. Why, proper protection means 
that the men going up, seeing on the track.

Q. You mean the men on the engines when they 
run the engines have got to use care to protect 
people; is that what you mean? A. Why, got 
to look at everything what is going on there.

HO Q- Around the yard? A. Around the yard.
Q. Now on this day you were walking up to the 

roundhouse the same way Hanson was, weren’t 
you? A. Yes.

Q. You were not out on the Hackensack Plank- 
road going up and crossing over to the office of 
the roundhouse, were you? A. No, I can’t—

Q. You weren’t, were you? A. No, sir.
Q. You know where you were, don’t you? A. 

Yes, sir.
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Q. How long had yon worked in that yard! A. 
In that yard!

Q. Yes. A. Oh, so long as J worked for the 
railroad.

The Court: How long is that!

A. Worked for the railroad eleven years.
Q. At the time of this accident yon worked about 

nine years, or about eight years yon were work­
ing there in that, yard, and when you went up to 
the roundhouse you always went up this beaten 
path, didn’t you! A. No, sir.

Q. Not always! A. No, sir.
Q. Sometimes you did! A. Well, not when I 

am going for work; I took the car.
Q. Took a car! j A. Take the car.
Q. But this day you did.not take a car, did you! 

A . No.
Q. You were walking up this day! A. I was 

walking, yes, sir.
Q. Now you know how long Mr. Kathan and 

Mr. Hanson were talking! How long were .they 
talking! A. Why, I couldn’t tell you that.

Q. Five minutes, before the engine started! A. 
I couldn’t tell you that.

Q. Ten minutes. A. I couldn’t tell you that.
Q. Twenty minutes! A. I don’t know how 

long.
Q. But you know the engine was stopped there 

while they were talking, don’t you! A. Yes.
Q. How long was the engine stopped there! A. 

I can’t recollect that, so long ago.
Q. Five minutes! A. I don’t know.
Q. Ten minutes! Say they stopped five min­

utes! A. Why, we stopped there, that is all I 
know.

Q. How long did you stop there! A. I couldn’t 
tell you.
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Q. Can’t tell me within an hour of how long 
you stopped there! A. Didn’t stop long there.

Q. How long, five minutes! A. I didn’t look 
at the time.

By the Court:
Q. What is your best recollection, Mr. Smith. 

10 Of course you have indicated to us that you don’t 
know exactly how long, but can’t you give us some 
idea of it! A. Two or three minutes.

By Mr. Simpson:
Q. Two or three minutes. All right. Then the 

engine went on! A. We went on, yes.
Q. Then you did not hear what these men said 

to each other at all! A. No, sir.
Q. You knew that Kathan was the engineer on 

20 this pony engine! You knew that he worked with 
Hanson on the pony engine! A. Yes, sir.

Q. Now you had some talk with this lady about 
this accident, haven’t you, that sits there on the 
end! A. No, sir.

Q. Didn’t you tell this lady that this engine that 
killed Hanson came along without ringing any 
bell, and that you didn’t know there was any en­
gine there until after the accident! A. No, sir.

Q. Didn’t you! A. No, sir.
30 Q. Did you say anything like that to her! A. 

No, sir.
Q. Did you say it was not ringing the bell and 

just as it got to a point about sixty feet back of 
the engine you saw Hanson’s hat fly in the air! 
A. No, sir.

Mr. Carey: I object.
Q. W hat’s that! A. No, sir.

Mr. Carey: I object.
Mr. Simpson: I  want to contradict him.

40
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Mr. Carey: I have not asked any question 
of this witness in regard to the ringing of the 
bell or anything of the kind.

The Court: Quite true.
Mr. Simpson: Of course he hasn’t.
The Court: If I understand correctly, it is 

simply for the purpose of laying the founda­
tion to contradict the witness for the purpose IQ 
of attacking his credibility with reference to 
something which would be otherwise relevant 
to the issue.

Mr. Carey: But he has no right on cross 
examination, if the court please, to contradict 
him for the purpose of attacking his credi­
bility about a subject that I have not asked 
him at all.

The Court: Oh, I don’t understand that. I 
have always understood, as long as he asks 20 
about what would be relevant to the issue, he 
may, upon cross examination. If he brought 
him back as his own witness he could not use 
him for that purpose, because he is seeking 
to discredit his own witness.

Mr. Carey: When he is cross examining he 
is limited by the rules of cross examination. 
Those rules are that he must cross examine 
on the subject that the witness has been ex­
amined upon on direct examination. 30

The Court: Except—at least this is one ex­
ception—it is for the purpose of laying a 
foundation upon which he may later, if he 
can, contradict the witness to affect his credi­
bility. You may take your exception if you 
think that is not the rule.

Mr. Carey: I ask the objection be noted.

Q. Didn’t you tell Mrs. Tucker that this engine,
40
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referring to Clearwater’s engine, was coming 
swiftly and was not ringing, the bell, and just as 
it got to a point about sixty feet back of his en­
gine, meaning your own engine, you saw Hanson’s 
hat fly in the air and remarked to Keaton, “ Well, 
they have clipped him ’ ’ ? Didn’t you tell that lady 
that? A. No, I don’t know the lady.

10 Q. Whether you know her or not, did you tell 
her that? A. No, sir.

Q. Did you tell her anything like that? A. No, 
sir.

Q. Sure about that? A. No, sir.
Q. Did you say to Keaton, “ Well, they have 

clipped him?” A. Didn’t say nothing.
Q. Did you say to Keaton, “ Well, they have 

clipped him?” A. Who?
The Court: To your engineer, Mr. Kathan.

20
A. Kathan, not Keaton.

Q. Did you say that to him, “ Well, they have 
clipped him?” A. No.

Q. Did you see his hat fly in the air? A. I saw 
the hat fly, yes.

Q. You did see the hat fly in the air and you 
didn’t say anything to Kathan at all, eh? A. No, 
sir.

Q. When you saw the man with whom you had
30 walked—when you saw the hat fly in the air after 

the other engine passed you, you didn’t say a word 
to your engineer, did you? A. No, sir.

Q. Not a word kbout it,. A. Didn’t say, no.
Q. Did you think that Hanson had been run over 

when you saw his hat fly in the a ir? ' A. No, sir, 
I didn’t think nothing.

Q. Did you think something had happened to 
him ? A. I thought probably he fell.

Q. Might have fallen? A. Yes.
40 Q. You knew there was an engine going down



165

Frederick Smith, for Defendant—-Cross

near where yon saw him fall, didn’t you? A. Yes.
Q. How near to him was this engine when you 

saw his hat fly in the air—Kathan’s engine?. A.
I didn’t understand your question, v :r

Q. How near to him was Clearwater’s engine, 
to Mr. Hanson, when you saw Hanson’s hat fly 
in the air? A. How near? Why, I couldn’t tell 
you how near. - ■- -

Q. Was it' á hundred feet away from him? A. 
I couldn’t tell you that, I didn’t measure it.

Q. Was it two hundred fefet away from? A. I 
don’t know, whether or not ten or a hundred feet, 
I didn’t measure the space.

Q. What is your judgment? You have testified 
quite glibly about figures. What is your judgment 
about it? A. I didn’t judge.

Q. Haven’t got any judgment at all? A. No,eI 
didn’t judge; ; • • : • v

Q. Although you saw Clearwater’s engibe and 
you saw this man’s hat fly in  the air you-cannot 
give us a judgment about how far apart they 
were? A. No. .->v

Q. Don’t know anything about it. Now you 
passed an examination on mechanics, didn’t you? 
A. Yes. J  --

Q. What questions did you have to answer to 
pass that examination? What did'you have to 
tell them about? A. Why, quite many questions.

Q. About what ? A. I have a book here to study 
out of.

Q; About what? A. About engines and about 
air,- ‘ : ;i -

Q. About enginés ? A. About engines.
Q. About repairing engines? A. Why, sure.
Q. What? A. Yes.
Q. About the use of monkey wrenches and ham­

mers and chisels on engines? A. Yes.
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Q. You were a fireman when you passed that ex­
amination, weren’t you? A. Yes.

Q. What tools did you have on your machine? 
A. Monkey wrench, hammer.

Q. Anything else? A. Flags.
Q. Anything else? A. Scoop and hook.
Q. Well, outside of the tools that you would 

10 use to put the coal on the train, what other tools 
did you have? A. A scoop and hook.

Q. I know they are used for putting coal in. 
Outside of those? A. Why, we don’t use them 
tools in that—

Q. You had a monkey wrench, you have already 
stated, and the hammer, what else? A. That en­
gineer used them for—

Q. You had them on the engine. Don’t be too 
quick. Nobody asked you what they were used for. 

1̂0 The Court: Don’t let’s have any argument
with the witness. Let’s have him understand 
the question and then he will answer it.

Mr. Simpson: That may be difficult.
The Court: Of course.
(Question repeated.)

Q. What other tools?
Mr. Carey: I object. This question was not 

limited to the tools which the fireman has. 
30 He is asking about tools on the engine.

The Court: These are whatever tools there 
may have been on the engine aside from those 
tools which I understand to be the tools which 
the fireman would have to use, and those 
would be the scoop and the hook.

A. And the gauge lights.
Q. Aside from those things what—you are asked 

what other tools ordinarily upon engines, whether 
40 you use them or whether the engineer used them? 

A. Oh, shaking lever.
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Q. Was that to be used by yon? A. That was 
used by shaking the grates.

Q. Those are all the tools that you used, but 
now what other tools were ordinarily upon an 
engine? You have already said a monkey wrench 
and the hammer? A. Flags—set of flags.

Q. Call'a flag a tool? What kind of tool is a 
flag? A. Oh, green flags and one red one.

Q. You call those tools? A. It belongs to the 
tools.

Q. Belong to the tools, do they? Where do 
they keep them on the engine? A. In the engine.

Q. In the box? A. There is a little box pro­
vided for shutting them up.

Q. Where is that box? A. In the engine, in the 
cab.

Q. Behind? A. Behind the seat box or some- 
wheres.

Q. Behind the seat box? A. Yes.
Q. What side of the engine is it on? A. On the 

left side.

By the Court:
Q. That is the fireman’s side? A. Yes.

By Mr. Simpson:
Q. These tools,—you say you passed an exami­

nation o’n how to use a monkey wrench and ham­
mer and chisel when you were a fireman, did you ? 
A. Uh, huh!

Q. You passed the examination? A. Yes.
Q. On how to use them? A. Yes.
Q. What were they used for on the engine you 

were on? What did they use them for? Before 
you passed the examination, we will say, what were 
they used for? What did they do with them? 
Who ever used them? I don’t care—

Mr. Carey: I object to it as not proper cross 
examination.
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Mr. Simpson: Are we bound by this wit­
nesses’ answer? Haven’t we a right to search 
him on cross, examination?

(Discussion.)
Mr. Simpson: I know, but he says ‘ ‘ I never 

used tools.” Now I ask him who did use 
them.

10 The Court: Oh, that is your question?

Q. Who used the tools? Who did you see using 
tools on the engine ? A. The engineer.

Q. And they were on the box on your side, were 
they?, A. No.

Q. Well, you just said they were on the left hand 
side? A. The flags.

Q. Where are the monkey wrench—were there 
there two tool boxes? A. No, it is on the tank.

20 Q- Were there two tool boxes? A. Only one.
Q. That is where-these flags were, in the left 

hand side? A. They get out on the left side.

By the Court:
Q. How many tool boxes were there on these 

cabs? A. Only one.
Q. Whereabouts on the engine was this one tool 

box? A. On the tank.
Q. On the tank? A. Yes.

;|0 Q. That is up back of the cab? A. Yes.
Q. Which side of the tank? s A. Generally put 

on the engineer’s side.
Q. What tools were in there? A. Why, ham­

mer, monkey wrench and the chisel and a piece of 
waste.

Q. Hammer, monkey wrench, chisel and a piece 
of waste? A. Sometimes waste.

By Mr. Simpson:
40 Q. Did you ever use waste on the engine? A. 

Yes.
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Mr. Carey: I object to it as not proper 
cross examination and it is not material to 
the issues in this case. Here is an accident 
which happens when the man is, on the pres­
ent theory of the case, in the roundhouse. He 
is not on the engine for the: purpose of firing 
or anything of that kind.

Mr. Simpson: I know, but if you read the 10 
Pederson case you will find that you cannot 
separate interstate commerce into its com­
ponent parts.

The Court: I am not going into such a dis­
cussion now. I have my own pretty firmly 
fixed idea as to the subject. I will overrule 
the objection for the present at least. You 
will have your exception.

Mr. Carey: I ask that my objection be 
noted. 20

By the Court:
Q. Did you ever use waste when a fireman on 

the engine? A. Yes.

By Mr. Simpson:
Q. Where did you get it? A. The tool—oil 

man, puts it on.
Q. Where did you get it? A. On the engine.
Q. Where on the engine ? A.. The tool man puts 39 

it on.. 3(, ■
Q. Where was it? Did he put it in the smoke­

stack or in the firebox or where? A. On the seat 
box. 1 . r

Q. On the seat box? A. Yes.
Q. Not in the tool box? A. No.
Q. None of it in the tool box at all? A. No.
Q. Now the tool box-you said is there on the left 

hand side of the engine? A. No.
40
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Q. Was it on the left hand side? A. No, on the 
right.

Q. Always on the right side? A. That is the 
place for it.

Q. On the tool box?

•

The Court: On the tender?

X0 A. On the tank.
Q. What were these tools, the monkey wrench 

and the hammer and the chisel, used for on the
engine ?

Mr. Carey: I object to it as not proper 
cross examination and as immaterial.

The Court: I will overrule the objection and
you may have your exception.

Mr. Carey: Exception.
(Question repeated.)

20
A. For filling the lubricator.

Q. Use a hammer to fill a lubricator? A. No, 
use the monkey wrench.

Q. What was the monkey wrench, the hammer 
and the chisel used for? A. Why, to tighten up 
something—nut or something like that.

Q. Anything else? A. Well, I don't know.
Q. Well, when you passed your examination as 

engineer did you have to tell them anything about
30 the lubricator? A. Yes.

Q. You knew something about the lubricator, 
did you? A. Yes, sir.

Q. What did you know about the lubricator, how 
to use it and how to fill it and all that ? A. Yes.

Q. How did you learn that? A. Out of the 
book.

Q. You never did it before you passed an exami­
nation, did you? A. But I did.

Q. What? A. Well, yes.
40 Q- “ Well, yes?" A. Yes, sir.
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Q. How many years while you were fireman 
were you doing i t i  A. I done it on my own ac­
cord.

Q. I know you did it on your own accord. Did 
anybody tell you to say that? A. No.

Q. You did it of your own accord. When you 
did it of your own accord how did you do it, what 
way did you conduct the operation. How did you 
fill the lubricator? A. By unscrewing—

Q. With what? A. With a monkey wrench.
Q. Then what did you do? A. Put oil in it.
Q. Then tightened it up again? A. That is 

what I did.
Q. Eh? A. Yes, sir.
Q. Where was the engineer when you did it?

A. Where he was—I couldn’t tell you where he is ; 
sometimes around oiling his engine.

Q. Oiling his engine? A. Yes. 20
Q. When the engine gets in to a place where it 

has got to be oiled don’t you take on side of it 
and the engineer take another sometimes? A.
No, sir.

Q. You never did that? A. No, sir.
Q. What? A. No, sir.
Q. Where did you get the monkey wrench to 

lubricate the engine with? Out of the tool box 
A. Out of the tool box.

Q. What engines did you lubricate? Do you 30 
know the numbers of them? A. No, sir.

Q. How many of them were there? A. I 
couldn’t tell you.

Q. How long had you worked before you passed 
your examination? A. Quite a few.

Q. How many, ten ? A. I eouldn’t tell you.
Q. How long had you been working as a fireman 

before you passed your examination? A. About 
nine—eight or nine years.

40
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Q. You passed your examination on lubrication, 
didn’t you? A. Yes; i . '

Q. Now when you met Mr. Hanson the first time 
this day where was he ? A.r Down in the Y. M. 
C. A.

Q. What is the Y. M. C. A. ? A. That is a place 
here provided for men to sleep and board and eat, 

10 lodge there; it is a lodging house.
Q. You waited on the outside while he went in 

and then he came out and then you two went up 
together towards the roundhouse, did you? A. 
Yes, sir.

Q. Did you walk on this path until you came to 
your engine? A. Yes, sir.

Q. When you saw your engine did you signal 
your engine on did the man see you? A. He seen 
me.

20 Q. And stopped? A. Yes.
‘ Q. Then you got on the engine? A. Yes.

Q. When you walked over Hanson walked over 
with you, didn’t he? A. Yes, sir.

Q. Then you got on your engine? A: Yes, sir.
Q. Now how far had your engine gone before 

you saw Hanson’s hat fly in the air ? A. I couldn’t 
tell you how far.

Q. Well, were you going towards the round­
house or away from the roundhouse? A. Away 

30 from the roundhouse.
Q. Where were you going? A. To the coal 

pocket. ■ ;
Q. Is that past the Y. M. C. A. building? A. 

No.
Q- That is between the Y. M. C. A. and the

roundhouse? A. :The coal pocket is right" up_
alongside of the'coal pocket—there is th e  Y. M. 
C. A. and there is the coal pocket.

40
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Q. How near to the coal pocket were you when 
you stopped your engine! A. How many! .

Q. How near! A. Well, I don’t know.»; :J
Q. Had you got to the coal pocket! A. No.
Q. Had not got to it. Why did your engine stop, 

if you know! A. To pick me up.
Q. Do you know when it went on, after you got 

on it!
The Courts You'went on" towards the coal 

pocket, didn’t you!

A. Yes.
Q. Did you get to the coal pocket! Did your 

engine get to the coal pocket! A. Yes; at last we 
got at the coal pocket.

Q. Before the man’s body was found or after­
wards! A. Why, we stopped wheii we seen the 
body laying between) fhe tracks' we stopped.

Q. Did you see the body laying between the 
tracks! A. Yes, sir. - -l

Q. Asjyou passed you saw the body! How soon 
was that after' you'Saw the hat!

Mr. Carey: I object. He didn’t say that, as 
he passed he saw the body.

Q. What do you mean, Mr. Smith, if you don’t 
mean that! What did you mean! Did you see 
this body lying in the tracks! A. Yes.

Q. Did you see it before you passed the body or 
after you passed the body! A. After.

.Q. Well, how did you come to see it after! A. 
Why, Kathan seen it.

Q. Oh, Kathan called your attention to it! A. 
Yes. v r

Q. Then you turned around! A. Then I turned 
around to see it.

Q. Then did your engine stop! A. Yes.
Q. About how far from the body were you when
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you stopped? A. I can’t'tell you how far, I  didn’t 
measure it.

Q. Half a mile?
The Court: Give us some estimate, Mr. 

Smith. Take the length or width of this room, 
and say it was that length or twice the length 
or twice the width?

10
A. About an engine length or a couple oT engine 
lengths, I couldn’t say exactly.

Q. Are you an engineer now? A. Yes, I am 
promoted to an engineer. I ain’t run yet, but I am 
firing.

Q. Still working as a fireman? A. Yes.
Q. Have you got the keys to a tool box on you, 

to your tool box?
(Objected to as not proper, and as imma- 

20 terial. Objection sustained.)

Q. Now just show us on this map—come down 
here again,—show us on this map how you walked 
up these tracks until Kathan saw you and stopped ? 
How did you walk from the Y. M. C. A.

The Court: This will be valueless unless the 
witness is now able to physically tell us how 
he did it.

Mr. Simpson: We can draw a line with a 
2Q lead pencil how he went.

The Court: All right.

Q. Draw a line with a lead pencil how you went? 
A. (Witness indicates on map.) Went like that.

Q. Make it with a lead pencil, make a line. 
(Witness marks on map.)

Q. All right. How many times did you cross 
tracks before you got on the engine; or how many 

■ a tracks did you cross. From the Y. M. C. A. how
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many tracks did you cross until you got on your 
engine? A. One—well, do you mean from the Y.
M.C.A.?

Q. Back and forward how many tracks did you 
cross ? How many times did you cross a track up 
to the time you stepped on the train, whether it 
was the same track or not? A. About three, I 
think, I am not sure. 10

Redirect Examination by Mr. Carey:
Q. Did you cross either of the engine tracks 

prior to the time when you crossed the engine 
track number 2, to get on to your engine? A. 
When the engine stopped I crossed over.

Q. Had you crossed— A. No.
Q. —any engine track prior to that time?

The Court: Before that time?
20

A. I don’t know which track you mean there.
Q. Well, you have described two tracks there 

as being engine tracks. One track leading into the 
roundhouse and the other track leading out of the 
roundhouse. Do you recall? A. Why, there is 
one leads in the shop, and there is one track next 
side of the shop.

Q. I am not speaking about those. I am speak­
ing about the engine- tracks, the tracks on which 
the engines went to the roundhouse and came out 
from the roundhouse? A. Yes.

Q. How many of those tracks were there? A. 
Only two.

Q. Only two? A. Yes.
Q. One was the eastbound track, engine track?

A. Yes.
Q. Is that right? A. Yes.
Q. And the other the westbound engine track?

A. Yes.
40
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Q. Now before you started to get on to your en­
gine bad you crossed either one of those tracks 
from the time you left the Y. M. C. A. Building! 
A»- No, sir.

Q. Which of the engine tracks did you first 
cross? A. Crossed—

Q. The eastbound or westbound? A. The west- 
10 bound track. We laid on the eastbound.

Q. The engine was on the eastbound track? A. 
On the eastbound.

Q. Up to the time when Kathan stopped his en­
gine for you to get on had you crossed the west­
bound track? A. No.

Q. Now you spoke of using tools to lubricate 
the engine while you were still a fireman. Whose 
tools were those? A. The engineer.

Q. The engineer’s tools, but did you as a fire- 
20 man have any tools of your own for the purpose 

of lubricating thp pngipe? ;A. No, I don’t carry 
any.

Q. When you got these tools you got them from 
those tool boxes? A. The engineer’s tool box.

Q. You spoke about a distance of about two en­
gine lengths? About how long is an engine, do 
you know? A. No, I don’t know the engine length.

Q. When you said two engine lengths did you 
mean the engine and the tender? A. I think- SOj 

,‘iO engine and tender, yes.
Q. Now on this day when you were walking up 

with Hanson were you intending to go all the way 
to the roundhouse? A. Yes.

Q. Mr. Kathan had already gone up. to the 
roundhouse? A. Yes, sir.

Q. And he was going to bring the engine down^ 
A. Yes.

Q. You didn’t have anything to do with bringing 
the engine down.

40
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Mr. Simpson: I object, on the ground that 
he doesn’t know what Kathan was going to do 
until he saw him.

The Court: I don’t know how he knew it 
unless he communicated it to him.

Recross Examination by Mr. Simpson:
Q. Why were you intending to go to the round- jq 

house? What were you going there for? A. To 
get an engine.

Q. To get on the engine? A. Getting the en­
gine.

Q. You were going to get the engine? A. I 
hadn’t gone up then, but I was going.

Q. That is where you expected to get it, at the 
roundhouse? A. Yes.

Q. Now I omitted to ask you, and with the 
Judge’s permission I will ask you this. You have 20 
said you got on the engine and described what you 
did and all that sort of thing. Did you see or hear 
this Clearwater’s engine until after Kathan called 
your attention to the fact that there was an acci­
dent ? A. Why, I  seen him pass.

Q. You saw him pass you? A. Yes.
Q. That is all you know? A. That is all I seen.
Q. Now didn’t you tell this lady that you neither 

saw nor heard Clearwater’s engine at the same 
time that you had this other conversation with her 30 
that you say never occurred, but I call your atten­
tion to the fact for the purpose of fixing the time 
and place. Didn’t you tell this lady, this lady on 
the end, that you neither saw nor heard Clear­
water’s engine until the accident? A. I  did not.

40
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P hilip F releigh, recalled.

Direct Examination by Mr. Carey:
Q. Just step to the map, will you, Mr. Freleigh, 

and state what distance there is a clear view from 
the point X-K in the southerly direction along en­
gine track—along the westbound engine track?

10 The Court: X-K has been testified to be
what point?

Mr. Carey: The point where Smith and 
Hanson crossed the track.

The Court: Where Smith got on the Kathan 
engine ?

Mr. Carey: Yes.

A. I cannot give you that, how far a vision would 
be. I can get you the distance from this point here.

20 Q- Can you tell by scaling? A. I  cannot tell 
how that curve would cut off the vision.

Q. Very well. Will you tell us what distance 
can be seen from the point where the body was 
found in a southerly direction? A. I t is 970 feet.

Q. Can you tell whether there is a longer or 
shorter view from the point where the lead pencil 
cross is on the map? A. I cannot say whether it 
would be longer or shorter.

oq Cross Examination by Mr. Simpson:
Q. What is the curve you refer to? You speak 

of some curve? A. Well, the tracks are curved.
Q. Where are they curved? A. Well, beyond 

here (indicating), say a distance of about 700 feet 
from where the body was found.

Q. A curve? A. You can see that they start a 
curve.

Q. When you say southerly, is that the direction 
of the Y. M. C. A.? Yes.

40 Q. Northerly is the roundhouse? A. Yes.
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Redirect Examination by Mr. Carey:
Q. What is the distance from the lead pencil 

cross there to the place where the track begins to 
curve, looking in a southerly direction or an east­
erly direction? A. You mean on the westbound?

Q. On the westbound, yes, sir. A. That is ap­
proximately 210 feet.

Q. Would the view have been clear from the X IQ 
mark down to the beginning of the curve? A.
Oh, yes.

Q. What is the answer? A. I t would.
Q. Would the clear view extend any beyond the 

beginning of the curve? A. I should judge it 
would.

Q. And can you tell us about how far beyond 
the beginning of the curve? A. Probably be a 
couple of hundred feet more, I couldn’t say ex­
actly. 20

Q. Can you tell how far the clear view is in the 
other direction, westerly direction? A.You mean 
up the track toward the roundhouse?

Q. Yes, from the place where the body was 
found? A. About a thousand feet.

Mr. Simpson: That question is where the 
body was found to the roundhouse?

Mr. Carey: Toward the roundhouse.
Mr. Simpson: That is in a northerly direc­

tion, the same direction the engine was going 30 
when it hit him?

Mr. Carey: Yes.

40
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R obert C. George, recalled.

Direct Examination by Mr. Carey:
Q. Mr. George, are yon familiar with this path 

which was shown on the map and used in the ex­
amination of the witnesses? A. Yes, sir.

Q. Will yon describe that path, what kind of 
10 path is it? A. Oh, it is a path made by the men 

walking back and forth.
Q. Anything done by the company in connection 

with making that path? A. No, sir.
Q. What happens when the company repairs its 

tracks along where that path is? A. They are 
liable to tear it up any time and cover it up.

Q. Is there any other way by which the men cus­
tomarily go from the vicinity of the Y. M. C. A. 
to the roundhouse than by this beaten path which 

20 is shown on the map? A. The plankroad, I guess. 
Mr. Simpson: I object to the guess.

A. Well, they go by the plankroad.
Mr. Carey: I do not want him to guess,
The Court: If you don’t know, say so—if 

you have knowledge.

A. I was speaking—I ain’t positive there are any 
men going, but the way I go.

30 Mr. Simpson: That is what we want.
Mr. Carey: Yes, precisely.

By the Court:
Q. Have you ever taken notice of men who were 

at or near the point indicated as Y. M. C. A., as 
to how they proceeded from that point toward the 
roundhouse? A. Yes; they go up the plankroad. 
I have seen them start up the plankroad at least. 
Went up that way myself at times.

Mr. Simpson: What is the answer? 
(Answer repeated by stenographer.)
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By Mr. Carey:
Q. What is there opposite the engine house from 

the plankroad down to the engine house, if any?
A. Why, the stairs.

Q. Shown on the map there? A. Yes, sir.
Q. Where do those stairs lead to? A. Why, 

they lead right to the engine house offices—path 
there—board path—board walk. 10

Q. By whom are the stairs and the board walk 
made? A. By the company.

Q. You have already testified that you were an 
engine dispatcher? A. Yes.

Q. And were at the time of the accident? A.
Yes, sir.

Q. Do you know what the duty of the fireman 
was with respect to transferring tools from an 
engine at the roundhouse or on the ashpit at New 
Durham ? 20

Mr. Simpson: I object. The duty would 
be either the written rule, or it would be by 
the direct employment. This man has shown 
no familiarity either with the written rules 
or the direct employment, or that there was 
any rule, so that he has not yet qualified to 
testify as to what the custom was.

The Court: The question is, do you know.
He may answer yes or no, because if he says 
no— 30

Mr. Simpson: If he says yes, then I shall 
have to cross examine as to how he gets his 
knowledge.

(Question repeated.)

A. Yes, sir.
Mr. Simpson: I would like to cross examine 

as to the foundation of his knowledge.
The Court: Mr. Carey may or I may ask 

him what his knowledge is based on. 40
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Mr. Simpson: But I say that is my right 
to cross examine before he does get in this 
testimony.

The Court: Yes.
Mr. Simpson: Well, I cannot ask it until he 

has laid the foundation.
The Court: He has not asked it yet.

10
Q. What is the source of your knowledge with 

respect to the duties of a fireman in this par­
ticular? A. Why, I have always been told that. 
The engine house foreman tells you that, that the 
man provided—

The Court: No, no; you are only asked 
what the source of your knowledge is. You 
say you know what the practical requirements 
of a fireman are with regard to this matter.

20 Now you are asked how do you get that knowl­
edge which you say you have ?

A. Get it from the engineer’s agreement, for one 
thing—the agreement the engineers and firemen 
have with the railroad company.

By the Court:
Q. You get it from an agreement which the en­

gineers and firemen have with the railroad com- 
pany? A. Yes, sir.

Mr. Simpson: I submit therefore that the 
agreement is the best evidence of that. You 
cannot characterize the terms of an agree­
ment.

By Mr. Carey:
Q. Do you know about the agreement? A. 1 

know that part of it, yes.
Q. I show you a document labeled “ New York

40 Central and Hudson River Railroad Company,
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rates of pay for firemen and arrangements for 
handling same,” effective May 10, 1910, and ask 
you if that is the agreement to which you refer? 

(Witness examines paper.)

Q. Calling your attention to section 47 of the 
agreement, or a copy of the agreement? A. Yes, 
s ir ; that is the one I have reference to.

Mr. Carey: I offer in evidence article 47 of 
this—

Mr. Simpson: I object until I have a chance 
to cross examine this man and find out what 
the date of this is and what this paper re­
fers to.

Cross Examination by Mr. Simpson:
Q. What is the date of this paper?

The Court: I assume it is not dated.
Mr. Simpson: I am asking him to test his 

familiarity with it.

A. I don’t know. I don’t know what the date is. 
I don’t know the date.

Q. You do not know the date? A. No, sir.
Q. When did you first see this paper? You say 

you get your information from it? A. When did 
I first see it?

Q. Yes. I am speaking of this copy now, not the 
original. A. This is the first time I saw that.

Q. The first time you have ever seen it? A. 
That copy of it, yes.

Q. Well, how do you know it agrees with any 
other copy ? How do you know it is a true copy 
of an original? A. How did I know it? Because 
I read the original sir. That is the book. I  haven’t 
got a copy like that. What I have is the book— 
the book of our agreement.

Q. You haven’t got this? You have some book, 
eh?

10

20

30

40
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By the Court:
Q. Does the book or agreement agree with it? 

A. Yes, sir.
Q. What do you mean by book agreement? A. 

That is a book between the engineers and firemen 
of the railroad company. That is a book drawn 
up with reference, to see if anything turned up, 

]0 we have it to refer to.

B y  Mr. Simpson:
Q. When you testified about a certain duty of 

the firemen you are testifying from the contents 
of some agreement which you refer to; is that 
right? A. Some agreement? Why, I am taking 
the customary way of handling the situation, yes.

Q. When Mr. Carey asked you do you know the 
duties of a fireman you answered yes, didn’t you? 

20 A. Yes.
Q. Then you do know it? A. Yes.
Q. Then I asked you how you knew it and you 

said because of knowledge gained from an agree­
ment? A. Yes.

Q. Is that right? A. Yes.
Q. That is how you know it ? A. Yes.
Q. Because of some paper which you call an 

agreement and that agreement contains all the du­
ties of a fireman, does it? A. Yes.

;;0 Q. Everything he has got to do? A. Every­
thing he is supposed to do.

Q. Does it leave anything to his option? A. I 
couldn’t say.

Q. You don’t know that? A. No.
Q. Yet you are testifying from it, aren’t you? 

A. Yes.
Q. Testifying and you.don’t know what the con­

tents of it are? A. What the contents?
Q. All right.

40
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Mr. Simpson: That is all. I don’t know as 
we object.

The Court: There is no question so far that 
is not answered.

Mr. Simpson: I thought we ought to have a 
chance to look over this. He is offering these 
two things which he has marked. We have no 
objection, provided we have a chance to look iq 
through this document and see if there is any­
thing that qualifies it in that.

Mr. Carey: I offer Article 47 of that docu­
ment.

Mr. Simpson: I object, unless it is offered 
on this understanding, that we have a right to 
look over it and see if there is anything which 
qualifies or explains article 47 or 48.

The Court : I suppose on the idea that if 
there is, all that part of the instrument which 20 
is bound up in that thing would be proper to 
be admitted and go in?

Mr. Simpson: Yes.
The Court: Bather than excluding all the 

rest for this one article. That is the under­
standing on which you are to use it?

Mr. Carey: Yes.
The Court: All right.

> Mr. Carey: “ Article 47. Company shall 
furnish man to fill and clean headlights and 30 
markers on all pooled and double-crewed road 
engines, a man to perform similar service on 
single crew engines, pushers and helper en­
gines, when practicable, and to have supplies 
placed on engines where practicable and con­
sistent so to do.”

Q. What is meant by double-crewed road en­
gines ?

Mr. Simpson: I object that he does not show 40
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special knowledge, and also I object that he 
cannot qualify upon this paper. The men who 
drew this paper know what this paper means. 
This man does not show that he had anything 
to do with the drawing of the paper?

Q. Do you know what double-crewed road en- 
10 gine is!

Mr. Simpson: I object on the ground that 
the paper speaks for itself.

(Discussion.)
The Court: Do you wish to cross examine 

him on his efficiency in that respect, Mr. Simp­
son?

Mr. Simpson: Yes.

Cross Examination by Mr. Simpson:
20 Q- Have you ever drawn up a paper like this? 

A. No, sir.
Q. Were you consulted by the New York Cen­

tral president or secretary when this paper was 
drawn up? A. No, sir.

Q. As to the meaning of its terms? A. No, sir.
Q. You simply work under this agreement, don’t 

you? A. Yes.
Q. When you say you know what it means what 

you mean to say is that you know how to interpret 
30 this paper? A. Yes.

Redirect Examination by Mr. Carey:
Q. Do you know what a double crewed road en­

gine is?
Mr. Simpson: I object on the ground it is 

not relevan or competent, if he knows what 
it is.

The Court: I will overrule the objection.

40
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A. Why, double crewed engine is an engine with 
two crews, that is, a crew for one day or a crew for 
the next day, or vice versa.

Q. That is where a train goes out every day? 
A. Train goes out on Monday in one direction it 
would be coming in the opposite direction on that 
Monday too. That would be a double crewed en­
gine—two crews.

Q. As to this pick-up engine, what kind of en­
gine was that with reference to this definition of a 
double crewed engine? A. Why, that was double 
crewed, that is it is a double crew.

Q. Will you describe the movements of a pick-up 
train, say, as to its going out and coming in, begin­
ning with the first of the week, Monday. There 
was—did he go out on Monday? A. Yes.

Q. When did the crew which went out on Mon­
day return? A. Tuesday.

Q. On Tuesday? A. Tuesday night, ordinarily.
Q. Was there also a pick-up train coming in on 

Monday? A. Yes, sir.
Q. And that pick-up train which comes in on 

Monday would go out when? A. Tuesday morn­
ing.

Q. When did it go out prior to coming in on 
Monday? A. Why, it would leave the upper end 
Monday.

Q. Leave the upper end on Monday? A. Yes.
Q. When would it leave the lower end? A. 

Tuesday.
Q. No, preceding? Preceding its coming in on 

Monday, A. Why, Saturday. Saturady morn­
ing, yes.

Q. Now what is a pooled engine? A. Well, 
pooled engine is what we call first in and first out, 
that is, an engine that comes in and as soon as it 
comes in is labeled to be turned and sent right out 
again.

10
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Q. Then the rule under this agreement is that 
the engine which is first in shall he the first one 
out? A. Yes, sir.

IJ. And that you call a pooled engine? A. Yes.
Q. You say that the engine on the pick-up was 

a double crewed engine? A. Yes, sir.
Q. Then did this rule, this article 47 of the 

10 agreement apply to this engine? A. Yes, applied 
to all them engines.

Q. Now when the engine came in what was done 
with it and by whom with respect to the tools on 
the engine, either engineers or firemen?

Mr. Simpson: This engine.

Q. At the time—this engine or any other en­
gine? A. Coming in?

Q. Yes. A. Left at the ashpit to have the fire 
‘20 cleaned.

Q. Go on.
(Question repeated.)

.A. Why, there would be nothing done as far as I 
know with respect to the tools with regard to en­
gineer and fireman.

By the Court:
Q. What would be done, irrespective of who has 

30 to do with it, what would be done with an engine 
coming in, with the tools, whether they were tools 
of the fireman or the engineer? A. The toolman 
would take them off the engine.

By Mr. Carey:
Q. What would he do with them? A. Put them 

in the tool car, a car provided for that purpose.
Q. When the engine was equipped for going out 

who would have anything to do with the placing 
40 of the tools on the engine, and when would they be 

placed on and by whom?
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The Court: That refers to both kinds of 
tools, both scoop and hook and such tools as 
the fireman ordinarily would use, as well as 
the tools which the engineer would use, does 
it?

A. Why, the tool man would place them on.
Q. Now when did the fireman and engineers jq 

learn what engine they would go out on when they 
were prepared to go out for a run? A. Why, or­
dinarily when they come to register.

Q. When they come to register? A. Yes.
Q. How long are they required to register be­

fore they go out on their run? A. Why, fifteen 
minutes before leaving the roundhouse.

Q. Yes. Where would they get that informa­
tion from as to what engine they were to have?
A. They get it from me usually, and they might 20 
meet the engine house foreman and ask him and 
lie might tell him, but as a general thing they get 
it from me.

Q. Taking the pick-up train for example, as it 
was run in August, 1913, when would you know 
what engine was to be used on the pick-up train?
A. Why, I  might know three or four hours before 
it was due to go out and I might not know for an 
hour, until an hour before it was due to go out.

Q. When was the pick-up engine due to leave 30 
the roundhouse on August 3 and 4—no, August 
2nd and fourth, 1913? A. I find they are regis­
tered out 3.30 in the morning.

Q. When did the engine leave the roundhouse?
A. 3.45—due to leave.

Q. Now at what time would you learn what en­
gine was to go out on that pick-up train, approxi­
mately? A. Well, ordinarily about four hours be­
forehand.

40
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Q. That would be what time! A. Oh, they 
would be probably eleven o’clock or twelve o’clock.

Q. What did you do with respect to the number 
of the engine to go out on the pick-up train, when 
you learned what engine was to go out? What 
did you do with respect to the engine number ? A. 
Why, I  put it in my book.

10 Q. Put it anywheres else? A. No, sir.
Q. Anybody put it anywheres else? A. Why, 

the engineer and firemen when they registered put 
it down.

Q. Now on the pick-up run when did Mr. Han­
son’s time begin and when did it end? A. Why, 
the time—

Q. I refer to the time for which he was paid? 
A. When he registered on duty and when he reg­
istered off duty. Under those circumstances it 

20 would be begun at 3.30 in the morning.
Q. The time from which his wages were com­

puted was the time between the registering on and 
rgistering off; is that right? A. Yes.

Q. You have testified that Mr. Hanson came in 
on Saturday night on the pick-up train? A. Ac­
cording to the register sheet.

Q. Yes. When would he be due to go out on the 
pick-up train, when next? A. On Monday morn- 
gin.

;j0 Q- Now what engine did Mr. Hanson come in on 
on Saturday night; does your train sheet show 
that? A. That sheet should show it, yes; I don’t 
remember it.

Q. Turn to your train sheets and see what en­
gine he came in on? A. The engineer came m 
on the 2105.

Q. 2105? A. Yes, sir.
Q. Did 2105 go out on the following day, Sun­

day, and if so, on what train? A. There is an 
4-0 order here for Sunday night.
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Q. Sunday night, what date! A. The third of 
August.

Q. What time? A. Does not give the time on 
the sheet here. He did not register the time.

Q. Give the train number? A. Extra.
Q. Have you a record which shows what train 

it went out on and at what time? A. The crew 
that went out on that engine were ordered for 9.35 
P. M.

Q. For 9.35 P. M.? A. Yes, sir.
Q. What time was that train due to go out— 

that is, the engine due to go out of the roundhouse? 
A. The engine would be due to leave the round­
house at 9.50.

By the Court:
Q. Is that in the evening or morning? A. In 

the evening, 9.50 P. M.

By Mr. Carey:
Q. When did 2105 return from that trip on 

which it went out on Sunday evening, August 3rd? 
A. 9.10 P. M. August 4th.

Q. 9.10 P. M. August 4th. Your records show 
what engine was assigned to the pick-up for the 
morning of August 4th? A. 2076.

By the Court:
Q. 2076? A. Yes, sir.
Q. Who went out on engine 2076 as engineer? 

A. Engineer Griffin, according to the sheet here.

By Mr. Carey:
Q. He registered on that engine? A. Yes.

By the Court:
Q. Does that same record or any record you 

have show the time when engine 2076 was assigned
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as the engine for the pick-np train to go out on 
the morning of August 3rd? A. No; we haven’t 
any record of that at all. That is a verbal record, 
or verbally given from the engine house foreman.

Q. Does you record show when engine 2076 came 
in last preceding its going out on the pick-up on 
August 3rd? A. The last record here shows 2.20 

30 P. M. August 3rd.
Q. 2.20 P. M. ? A. This record, yes.

By Mr. Carey:
Q. Now when a man has been assigned to a regu­

lar run he was called a regular man, was he? A. 
Yes, sir.

Q. After a man had been assigned to a regular 
run did he report to you his movements or where 
he could be found during the time when he was off 

20 duty? A. Never had one do it yet, sir.
Q. Did Mr. Hanson after being assigned to his 

pick-up report to you where he eould be found 
while off duty? A. I never recollect him doing it.

Q. Now as to these movements on tracks num­
ber 1 and 2, engine tracks, are you accustomed to 
distinguish them as tracks number 1 and number 
2? A. No, sir.

Q. How many movements are there ordinarily 
on those two tracks, the outgoing and the incom- 

30 ing engine tracks per day? A. I should judge in 
the neighborhood of seventy or severrty-five.

Q. Was this article 47 in the paper which I 
show you, which has been offered in evidence in 
effect at the time of the accident?. A. Why, yes.

Recross Examination by Mr. Simpson :
Q. 2076 was the engine that went out on the 

pick-up run on the morning of the 3rd, wasn’t it? 
A. Morning of the 4th.

40 Q, 4th. He had run the pick-up run on the 30th
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and 31st of July, 2076? A. It may have been 
possible.

Q. Haven’t you got the sheet here? A. Not for 
those dates, no.

Q.What sheets have yon there, only just that 
one to show what you want to show? A. Second, 
third and fourth of the month.

Q. Will you bring them here and show us? A. 
What engine he took out?

Q. On the 30th and 31st of July? A. I don’t 
know where I can get them.

Q. Where did you get these ? A. From Mr. 
Brusle.

Q. Did you ask him for it? A. Yes.
Mr. Simpson: Have you got the sheets of 

the 30th and 31st of July?
Mr. Brusle: No, sir, but I have what you 

asked for, showing— ■
Mr. Simpson: No; have you the sheets 

which show whether he took out 2076 on the 
30th and 31st of July on the pick-up run.

Mr. Brusle: I believe I have.
Mr. Simpson: Will you give them to this 

witness so he can refresh his memory?
Mr. Brusle: Yes. (Hands papers to wit­

ness.)

Q. What engine did he take out on the 30th and 30 
31st of July? i A. I couldn’t say. He has En­
gineer Griffin’s slip here. He has 2076.

Q. Yet you could not say? A. I  could not.
Q. Why couldn’t you say? A. Because I han­

dle too many engines to try and keep them in my 
mind.

Q. You used this report once without that 
mental obscurity, didn’t you? A. No, sir; these 
are registering sheets. I take these. 40
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Q. Those are your own! A. These are the 
sheets that the men register on.

Q. Those that you have just seen are Mr. Grif­
fin’s! A. They are engineer Griffin’s time slips.

Q. Now Mr. Witness you are what, the engine 
dispatcher! A. Yes.

Q. This pony engine, did you have control of 
10 that! A. No, sir.

Q. Had nothing to do with it! A. No, sir.
Q. Do you know how long that was laid up at 

the roundhouse out of use! A. Why, no, I 
wouldn’t say exactly.

Q. On the 3rd of August! A. That I couldn’t 
say.

Q. Where was your office, in the roundhouse! 
A. No.

Q. Where! A. Why, the office away from the 
20 roundhouse, about a hundred feet from the round­

house—fifty feet away from the roundhouse.
Q. Go to the roundhouse at all! A. It is con­

nected with the roundhouse by a bridge or path, 
whatever you might call it.

Q. When you went to the office did you go from 
the Y. M. C. A. or from your home! A. From my 
home.

Q. So when you went to the office it was more 
convenient for you to ride on the trolley car right 

30 out to the board walk from the plankroad and go 
that way, that is the way you went! A. No, sir.

Q. How did you go! A. I usually walked up 
that path.

Q. On the tracks, eh! A. Yes, sir.
Q. This was the beaten path you all used, wasn’t 

it! A. Yes, by the men.
Q. So it was considerably used to be made that 

way, wasn’t it! A. Yes.
Q. Never made by the company or laid out by 

40 the company, but just a beaten path made by use! 
A. Yes, sir.
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Q. So there is considerable traffic along that 
way? A. Yes, sir.

Q. To make that path? A. Yes.
Q. When yon spoke of the path you spoke oi it 

as it existed on the 3rd of August, 1913, didn’t 
you? A. Why, yes, sir.

Q. Still there? A. Still there, yes.
Q Any other paths through the yard besides 

that one? A. I couldn’t say? A. In the direc­
tion of the roundhouse? A. That I  couldn’t say.

Q. Now you are the man who assigns the en­
gine? A. No, sir; I don’t assign—the engine
house foreman assigns them.

Q. What did you do with reference to assigning 
engines, anything? A. No; I got the assignment 
from the engine house foreman. He tells me what 
engines are to go out.

Q. Then what did you do? A. What do I  do? 
When I find out about it I make a note of it and 
tell the crews for them to come around to go out 
and what engine they are to get.

Q. You tell the crews to come in and take that
engine? A. Yes.

Q. Who is the man that has the assigning of the 
engines? A. Engine house foreman.

Q. Where was 2076 between eleven and twelve 
on the morning of August 3rd? A. That I  couldn’t 
tell you; sir.

Q. Who would know that? A. I couldn’t tell 
you.

Q. Who has control of the engines, the super­
vision of them? Who is responsible for them when 
they are not in action? A. Engine, house fore­
man if they are at the engine house.

Q. If they are not at the engine house? A. 
Well, they would be on the road then.

Q. They have either to be under the control of 
the engine house foreman at the roundhouse or 
else on the road? A. On the road, yes.
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By the Court:
Q. You told us, Mr. George, that engine 2076 

reported in August 3 at 2.20 in the afternoon1? A. 
Yes, sir.

Q. That is according to your record? A. That 
is according to the record.

Q. Does your record show from where engine 
10 2076 came that day? A. No; they don’t put any 

of that on here at all.

By Mr. Simpson:
Q. Where was it 2.20? That is not 2076- you 

are talking about? A. Yes.
Q. 2076? A. Yes.
Q. On August 3, in the afternoon about 2.20 

it was sent out, you say? A. No, sir, registered 
in, sir.

20 Q. Registered in? A. Yes.
Q. Would you get the other ones that came in 

or was it after them came in? A. Why, I get them 
when they register on the sheet.

Q. Who registered them? A. Engineer and 
fireman supposed to register for themselves.

Q. They register there? A. Their arrival.
Q. Some time after they arrive? A. By their 

arrival—they register there when they are fin­
ished.

30
By the Court:

Q. Those sheets do not show, as I understand, 
where the engine came from that was registered 
in? A. No, sir.

Q. Or what disposition was made of it except 
as it might show afterwards it was registered out ? 
A. Yes, the engineer’s time slip would show where 
he came from, and that would be all. The ashpit 
comes under the jurisdiction of the engine house 

40 foreman.
Q. So the engine house foreman would be the
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man who could, tell us what became of engine 2076 
between the time it was registered in, August 3rd 
at 2.20 in the afternoon, and the time it went out? 
A. It must have laid at the roundhouse, because 
it is not registered.

Q. Your work was not in the roundhouse? A.
No, sir. _

Q. You would not see what a fireman did or did
not do in the roundhouse? A. No, sir.

By Mr. Carey'
Q. Does any of your records show what train 

the engine 2076 came in on on August 3rd? A. 
Came in as an extra, that all, sir.

Q. Do your records show where that extra 
came from? A- No, sir.

Q. You are not able to state then? A. No, sir. 
Q. How long after the engineer brings his en­

gine to the roundhouse or ashpit is it before he 
registers his arrival? A. Why, might be five min­
utes and might be ten minutes.

By the Court:
Q. As I understand, he has made it as soon as 

the engineer has completed hi>s work? A. Yes, sir.
Q. He then comes in—the engineer and fire­

man, they then come in and register? A. Yes, sir.

By Mr. Carey:
Q. By completing his work, what do you mean? 

A. An engineer has a work report to make out 
on his engine.

By the Court:
Q. What do you mean by that? A. There is a 

work report clerk there, and the engineer tells 
what work is necessary to be done on the engine. 

Q. Repairs and something of that sort, he must
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make a report at the time he registers in! A. Yes, 
sir.'

Q. Is that all that he does between the time he 
arrives and the time that he registers! A. As 
far as I know, yes, sir.

By Mr. Simpson:
10 Q. Who registered in 2076 on Sunday! A. En­

gineer Wendt.
Q. Is he here! A. No, sir.

By the Court:
Q. And the fireman! A. Wynn.

Leo A. S ouders, recalled.
20

Direct Examination by Mr. Carey:
Q. Mr. Souders, you were assistant foreman of 

the roundhouse on the day of this accident! A. 
Yes.

Q. Were you on duty that day! A. Yes, sir.
Q. Now Mr. Souders, will you tell us what your 

duties are as roundhouse foreman! A. Well, I 
look after the work in general, see that the engines 
are—the work is done and equipped ready to be 

30 sent back where they are called for.
Q. When the engine comes into the roundhouse 

at New Durham, what is done with respect to the 
tools and who does it, and by tools I mean the en­
gineer’s tools and the fireman’s tools! A. They 
are removed by the tool boy.

By the Court:
Q. What does he do with them! A. He places 

them on a car which is provided for them.
40
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By Mr. Carey:
Q. What is that! A. They are removed by the 

tool boy and placed in a car provided for that 
purpose.

Q. A tool boy is a boy how old! A. Well, about 
eighteen, nineteen.

Q. May be less than eighteen years! A. Yes, 
may be, he could be. I don’t know.

Q. How young are they, the tool boys, when 
they are employed! A Well, about eighteen or 
nineteen, something like that; some of them are 
older.

Q. And how old! A. Some of them are men 
that have been, 'been an old man on the job.

Q. Now when an engine is being prepared to go 
out, who has the supervision of the equipping of 
it with tools! A. Why, the tools—

Q. I refer to engineer’s tools and firemen’s 
tools! A. The tool boy places them on the engine.

Q. The same man! A. Same man takes them 
off and places them on.

Q. When the engine come in, what, if any tools 
are left on the engine, either fireman’s or engi­
neer’s! A. None at all.

Q. On that day, August 3rd, at what time did 
you come on duty! A. Six or seven in the morn­
ing. Six, I think it was., shortly after six.

Q. How long did you continue! A. Twelve 
hours.

Q. When you were on duty at night you came 
on duty what time! A. Seven o’clock, until seven.

Q. With respect to the designation of the engine 
for the pick-up train, what time did that train 
leave in August, 1913! A. I wasn’t on at night 
that night, sir; I was on day at that time.

Q. Were you subsequently on nights! A. No. 
I went on nights after that. I was assistant fore­
man day times, and then I was put on nights.
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Q. Then you were put on foreman at night? 
A. Assistant foreman.

Q. When you came on as foreman at night, 
did you have the designation of the engine for 
the pick-up train so as to go out on the following 
morning? A. Yes.

Q. At what time did you make the designation 
10 of the engine to go out on the pick-up train ? A. 

Well, I made the board up about seven o’clock, 
shortly after.

Q. About seven o’clock? A. Yes, sir.
Q. When you made the board up at that time 

you put on the different engine numbers for the 
different trains? A. Yes, sir.

Q. Were those numbers always the ones that 
went out on the trains? A. No, sir, not always; 
may something turn up, you know, that you 

20 couldn’t get the work completed, then we would 
have to get another engine to take its place.

Q. Well, was the engine for the pick-up train 
designated before seven o’clock in the evening? 
A. Before seven?

Q. Yes, when it was going out the following 
morning. A. Well, it is a regular crewed engine, 
and of course it would be theirs if it was going 
out in case nothing happened that it would be 
held in.

dO Q. That was determined you say, about seven 
o’clock in the evening? A. Yes.

Q. Under whose direction are these tool men 
or tool boys? A. Under the roundhouse fore­
man’s.

Q. What, if any, were the duties of the fire­
man with respect to transferring tools to an en­
gine which was to go out. to the engine that he 
was to be fireman? A. None at all.

40 ^  What were his duties with respect to re­
moving the tools from the engine which he had 
come in on? A. None at all.
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Q. I call your attention to Article 47 of this 
paper dated May 1, 1910, and ask you if that 
article of the agreement was in effect between the 
firemen and the railroad company in August, 
1913? A. Yes, sir.

Q. Now will you state whether or pot that rule 
governed the putting on'or taking off—or, rather, 
the putting on of tools for the fireman and engi­
neer?

(Objected to.) (Question withdrawn.)

Q. What did the term “ supplies ” apply to in 
that paragraph of the agreement?

(Objected to.)
Mr. Carey: I think that is competent. He 

was a man who was in charge of the round­
house and the equipping of engines with sup­
plies.

The Court: Well, you might ask him what 
supplies were placed upon the engines.

Q. What supplies were placed on engines—
The Court: About to depart on a trip?

Q. —as they were about to go out for their run ? 
A. Well, markers,—and classification lights, flags, 
oil can, hook, shovel, shaking lever.

Q. Anything else? A. And tool box.
Q. To whom did the tool box belong? A. The 

engineer.
Q. And the markers, what were those? A. 

Those are placed on the front and rear of the 
engine.

By the Court:
Q. What are they, flags? A. No, they are 

lights.
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By Mr. Carey:
Q. Marker lights ? A. Yes, sir.
Q. Flags are flags used on the engine? A. Yes.
Q. The shovels are used by the fireman? A. 

Yes.
Q. Arid the hook is used by whom? A. By the 

fireman.
10 . Q. And the shaker bar? A. By the fireman.

Q. And the gauge lights? A. They are lit by 
the fireman.

Q. And by whom are they placed in position? 
A. By the tool boys—that is on the engine.

Q. What do you mean by those gauge ilghts? 
A. They give light to the steam gauge and water 
glass.

Q. Those are really for the benefit of the en­
gineer, aren’t they? A. Yes, so he can see the

20 water and how much steam.
~Q. And other supplies put on the engine at the 

roundhouse, oil or anything of that kind? A. Yes.
The Court: He included that in his list.

A. Yes, oil cans.
Q. And water and coal, they are not put on 

there, are they? A. The water is put on by the 
fireman and the coal also—no, the coal is put on 
by the coalers at the coaling station.

30 Q. When are the water and coal put on? A. 
The water is put on before he leaves the round­
house and the coal is put on after he gets to 
the coaling station.

Q. Now with respect to the firemen’s tools 
which are put on the engine, will you state 
whether or not the same tools are always put on 
the same engines, or what the custom is?

By the Court: That is, the identical tools?
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Q. Are they the identical tools that came off 
that engine? A. Yes, not the same tools.

By Mr. Carey.
Q. Is any effort at all made to put the same 

tools back on an engine from which they came, the 
same identical tools? A. Well, they come in on 
one engine and they are taken off and they are 
placed there and then they are put on the next 
engines—supplies are taken from whatever ma­
terial is there.

Q. How long before the engineers and firemen 
go out on their engines do they learn the numbers 
of the engines they are to take out? A. At the 
registering time.

Cross Examination by Mr. Simpson: . ,
Q. A regular crewed engine, you spoke of, what 90 

did you mean? You said it was a regular crewed 
engine and it was to go out as usual, if nothing 
happened? What did you mean by that? A. 
Why, the crew that goes out regularly every trip— 
a man that is assigned to the one engine. ,

Q. Yes. Well, what does that mean, the regu­
lar crewed engine,—they take out the samé en­
gine? A. Not necessarily.

Q. What do you mean? A. Yes, the engine is 
supposed to go out, but anything that would hap- 30 
pen it would not go out, of course something 
else—

Q. Then a regular trip like the pick up trip, 
would take out a regular engine, unless something 
happened; is that right? A. Yes.

Q. You know this pick-up took out 2076 on the 
30th and 31st of July, the same engine that she 
took out on the 3rd of August ? A. Dm I  do not.

Q. Do you know anything about it?" A. No, sir,
I  do not. 40
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Q. Well, that is what yon mean then by a regu­
lar engine, is it, an engine which your regular 
crew had? A. Yes, sir.

Q. Unless something happens they take out that 
engine on that trip, is that right? A. Yes, sir.

Q. Now this man Holt you saw sitting in the 
back of the room here, was your tool boy at the 

10 same time that Hanson was working, wasn’t he? 
A. I don’t rember.

Q. Don’t remember? Do you remember him 
complaining to you that the firemen would take 
tools while he was away and that there were not 
enough tools at the roundhouse, and that he was 
fighting all the time with the fireman about taking 
tools?

(Objected to as not competent and not 
proper cross-examination. Question with- 

20 drawn.)

Q. Now you say it is the duty of the fireman. 
Can you point to any written rule specifying the 
duties of a fireman? A. No, it is—

Q. Can you point to any written rule? A. No.
Q. Then why do you say it was the duty of the 

fireman? It was not the duty of the fireman to 
. see that proper tools were on the engine ? A. It 
is the duty of the fireman to see that the proper 

30 tools are on the engine.
Q. It is his duty? A. It is his duty to see that 

they are on, but it is not his duty to put them on.
Q. But it is his duty to see they are there? A. 

Yes.
Q. Why did you say it is not his duty to get off 

• and find tools if he finds they are not proper tools 
on the engine? A. Because they have the man 
there for the purpose, and he complains to him.

Q. Suppose that man is not there, haven’t you 
4U known firemen to get off and get the tools? A. 

Oh, yes, I have seen them get a tool.
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Q. Do not the firemen like to have their own 
tools! A. W hat’s that?

Q. Don’t they like to have their own tools, the 
same tools they have been used to working with? 
A. I don’t know.

Q. But you have seen them get off and get tools 
themselves? A. I have seen them take tools.

Q. What tools is it their duty to see are on the 
engine? A. Shovel, hook.

Q. What else? A. And the shaking lever.
Q. How about the gauge light? A. Gauge light.
Q. How about the markers? A. Markers and 

flags.
Q. How about monkey wrench and chisel and 

hammer? A. The fireman has nothing to do with 
them.

Q. What? A. He has nothing to do with them.
Q. How do you know? Can you point to any 

rule that says he has nothing to do with it? A. 
He has nothing to do with tools.

Q. Can you point to any written rule? A. No.
Q. Why do you say that? A. Because prac­

tically I  have been there and know that they 
never did.

Q. Haven’t you seen firemen get off and get 
hammers and chisels when they complained ? 
A. No, sir.

Q. Haven’t you seen them get off and get mon­
key wrenches? A. No.

Q. Has not this man complained to you about 
the fireman taking monkey wrenches and chisels 
and tools? A. I don’t remember that.

Q. Don’t remember that? A. No.
Q. You cannot point to any written rule saying 

what the fireman’s duties are in reference to tools, 
can you? A. No, sir.

Q. You are simply testifying now to the general 
practice, aren’t you? A. Yes, sir.
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Q. What you have seen them do? A. And we 
get letters from the master mechanic’s office that 
governs this thing.

Q. Have you got any of them with you? A. 
No, sir.

Q. What do you do with those letters you get 
from the master mechanic’s office? A. We file

10 them in the office.
Q. You have them in the office? A. Yes, sir.
Q. Is there any bulletin board up there? A. 

Yes, but they don’t  get on the bulletin board, 
they go just to the foreman, and are O.K.’d. and 
put away.
i Q. What is the monkey wrench and chisel and 
hammer put on the engine for? What is it on the 
engine— A. In case they break down, if it was 
a light repair they could make it and proceed.

20 Q. And that the engineer and fireman could 
make it? A. The engineer.

Q. You said they; did you mean— A. I said 
the engineer.
1 Q. You did not.

(Stenographer repeats previous answer as 
follows: “ In case they break down, if it was 
a light repair they could make it and pro­
ceed.” )

;;u Q- When you said “ they could make i t” , you 
meant the engineer? A. Engineer and fireman.

Q. Engineer and fireman, eh? A. Yes.
Q. Changed your mind about that now, have 

you?
The Court: Strike it out, unless—you want 

it answered, dp you?
Mr. Simpson: Not if you strike it out.
The Court: If it is a quetsion it will standv
Mr. Simpson: I will withdraw it, if you
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think it was improper, but it was not intended 
to be a mere statement.

Mr. Carey: What goes out?
Mr. Simpson : My question.
The Court: It won’t go out if you say it 

is a question.
Mr. Simpson : I will withdraw it.
The Court: I prefer to have it answered 

now, and it may be answered.
Mr. Simpson: I understand I have a right 

to withdraw it until it is answered. I will 
withdraw it.

Q. What repairs would they make with these— 
Mr. Carey: I would like to have the wit­

ness’ answers repeated for two or three ques­
tions back.

Mr. Simpson : I object to interrupting my 
examination.

Mr. Carey : I want to know what the wit­
ness said.

(Testimony repeated by stenographer.)

Q. What repairs would they make, what kind 
of repairs? A. I don’t know.

Q. Light repairs? A. Whatever would break
down.

Q. Huh! Whatever would break down. Now 
these keys, can you identify these keys ? A. No, 
sir, I do not.

Q. You did take a bunch of keys off the dead 
man’s body, didn’t you? A. Yes, sir.

Q. Where did you find them? A. In his pocket. 
Q. What did you do with the keys you took off 

his body? A. I gave them to Mrs. Hanson.
Q. When did you give them to her? A. That 

evening when I returned from work.
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Q. Were they brass keys, any of them? A. I 
don’t remember the keys at all.

Q. How many of them were there? A. I don’t 
know.

Q. Don’t remember that? A. No, I  don’t re­
member that.

Q. These pony engine tools were kept locked up 
10 in the tool box, were they, on the pony engine? 

A. I don’t know.
Q. They were not taken out and put in any tool 

place every time the engine came in, were they? 
A. I don’t know.

Q. Don’t know? Don’t know anything about 
the pony engine? A. No, sir.

Q. Was it at the roundhouse on the 3rd of 
August when this man was killed? A. Yes, sir.

Q. Was there? How long had it been there? 
20 A. Well, I don’t remember. Just know it was 

there. There for some time, though.
Q. Some time? Were there lockers in the 

roundhouse? I think I examined you about that? 
A. Yes.

Y. Where did you get these keys, what pocket 
were they in, of the dead man ? A. I don’t believe 
I remember.

Q. Don’t remember that? A. No.
Q. Can you tell me where 2076 locomotive was 

30 when he was killed? A. No, sir.
Q. What did you mean by the regular crew? A.

I meant a regular crew is the regular engineer 
and regular engine, goes out on his engine.

Q. Regular trip? A. Yes.
Q. That crew, I understand you, unless some­

thing happened, would have a regular engine? A. 
Yes, sir.

By Mr. Carey:
40 Q. Will you .state whether or not changes were
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frequent in August, 1913, that is, changes of en­
gines? A. Yes, sir, at that time we were short
of power.

Q. What was the reason for frequent changes 
being made at that time?

Mr. Simpson: I object. f°'-
The Court: He has already stated. He said 

he was short of power, meaning by that short
of locomotives? >

The Witness: Yes, pressure of business.

Q. You know nothing about what is done by the 
engineer or firemen when they are out on the road 
in connection with repairs? A. No, sir.

J ames Griffin, recalled. -

Direct Examination by Mr. Carey:
Q. Mr. Griffin, you are the engineer on the pick­

up train in August, 1913? A. Yes, sir.
Q.- How long' have you been the engineer on 

that train? A. About eleven months.
Q. Do you recall whether or not in August 1913, 

and prior to that time there were frequent changes 
in engines or not? A. I  cannot say.

Q. How long have you been an engineer? A. 
About sixteen years.

Q. You were a fireman before you were an en­
gineer? A. Yes.

Q. When your engine comes into the engine 
house at New Durham, who takes charge of the 
engine with respect to removing tools? A. The 
tool boy.

Q. You don’t do anything about that yourself? 
A. Sir?

Q. Do you as engineer do anything about that, 
removing the tools? A. No, sir.
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Q. Where does he put the tools? A. They lay 
on the end of the tank.

Q. Where does he put the tools when he takes 
them off ? A. He puts them in the tool car.

Q. When you come in to bring an engine out, 
when do you learn what engine you are to take 
out?? A. Fifteen minutes before leaving time.

10 Q. Where do you learn it? A. Learn it when 
we register.

Q. From whom? A. From the engine dis­
patcher.

Q. Who attends to the equipping of the engine 
with tools prior to going out? A. Tool boy.

Q. Do you as engineer do anything about equip­
ping the engine with tools? A. No, sir.

Q. If you find that there are no proper tools on 
the engine, what do you do? A. Notify the round- 

20 house foreman.
Q. What does he do? A. He goes to the tool 

car and tells the tool boy to put them on.
Q. Are you familiar with the agreement between 

the engineers and fireman on the one hand and 
the railroad company on the other hand in regard 
to equipping engines with tools? A. Yes.

Q. I ask you if Article 47 of this paper, dated 
May 1, 1910, relates to the equipping of engines 
with tools?

30 (Question objected to. Question with­
drawn.)

Q. Who puts the supplies on the engine? A. 
The tool man.

Q. The tool man? What supplies does he put 
on? A. He puts on oil, flags, lamps, hook and 
shovel, shaking bar, that is all.

Q. What tools for the engineer? A. Monkey 
wrench, hammer, cold chisel.

40 Q- Are you familiar with the speed limit of
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trains in the yard at New Durham at the time 
this accident occurred? A. Yes.

Q. What was the speed limit? A. Six miles 
per hour.

Q. Under the rule of the company? A. Yes, 
sir.

Q. When did you last see Hanson alive ? A. 
Saturday night.

Q. Prior to August 3, which was Sunday, had 
you asked Mr. Hanson to get any tools from the 
pick-up for your engine? A. No, sir.

Q. Had you asked him to bring anything from 
the pick-up engine to your engine? A. No, sir.

The Court: Do you mean it that way? You 
mean from the pick-up engine to your engine, 
which was the pick-up engine ?

Mr. Carey: Yes.
The Court: You said from your pick-up en­

gine to your engine.

Q. I mean, rather, had you asked him to bring 
any tools from engine 25 or the pony engine to 
your engine? A. No, sir.

Q. Had you asked him to bring anything from 
No. 25 or the pony engine to your engine? A. No, 
sir.

By the Court:
Q. There is one question I want to ask Mr. Grif­

fin. When they speak of different classes of tools, 
you have spoken of the shovel and the hook and 
shaker bar and then also spoken of the monkey 
wrench and hammer and cold chisel, which have 
been designated as engineer’s tools? A. Yes.

Q. As to the latter class of tools—I understand 
as to the former class, that is, the hook and the 
shovel and the shaker bar, they were used indis­
criminately upon all locomotives, that is, those
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which were taken off of one locomotive wonld not 
necessarily come back on that locomotive at all 7 
A. No, sir.

Q. How about engineer’s tools? A. Well, see­
ing where there is men that has regular—has 
boxes, and there is men that hasn’t got boxes.

Q. Engineers, you mean? A. Yes; and when 
10 they haven’t got boxes they put their—just ordi­

nary tools in it, and where they have a box and 
lock they put the box—

Q. What was your situation with tools? A. I  
had no box and my tools were throwed loose right 
up on the—

Q. You got indiscriminate tools, as it were ? A. 
Yes.

Q. You might have the same tools two or three 
days in succession and you might not have them in 

20 a year ? A. If we got them we get them out of the 
casing, but we wouldn’t get them out of here.

Q. But you have no box? A. No box.

By Mr. Carey:
Q. Did you ever work on the pony engine? A. 

No, sir; I never worked—never was on,the pony 
engine. ' "s

(RECESS.)
30 ------- -

J ames Griffin , resumed:

By the Court: y
Q. I will ask a question. The direct examina­

tion was concluded. How long did you say, if you 
did say, thaj; yqn had beep an engineer on this 
pick-up train? A. About eleven months.

Q. How long had Mr. Hanson been your fireman 
40 on that train? A. About three weeks.
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Q. About.three weeks? A. Yes.
Q. During that three weeks he had been continu­

ously your fireman? A. Yes. ,ÿ -

Cross Examination by Mr. Simpson :
Q. During those three weeks you had only run 

this interstate run, what you call the pick-up—that 
is the only work you did? A. Yes, sir.

Q. Had you ever seen a fireman using thé mon­
key wrench or the hammer or the chisel on the en­
gine? A. Yes, sir. , a

Mr. Carey : I object to it asdmproper cross 
examination.

Q. What would they use? A. Scraping the 
shovel or something.

The Court: What is the objection? . y
Mr. Carey : Improper cross examination, 

immaterial on the issues in this case.
(Discussion.) -

,, Mr. Carey : It is not cross examination on 
any subject which I have touched on. What 
I have touched on is precisely what your 
Honor has stated, whether or not it was the 
duty of the fireman to put these tools on the 
engines or to take them off. I have not ques­
tioned any witness as to the use which the 
fireman made of tools which were on the en­
gine?

The Court: I do not remember that you 
have. However, I am going to give the plain- 

' tiff the benefit of it, and you may have an 
exception.

Mr. Carey: Objection.f - - '

Q. Is that what you say the fireman .used the 
monkey wrench, chisel and hammer for? A. 
Sometimes a valve on the left hand side of the
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engine would let the steam escape and he would 
tighten up the jam nut on the valve; sometimes 
the steam would escape on the blower valve, and 
if they put their hand up and burn it they would 
take the monkey wrench and tighten up the pack­
ing.

Q. Had you ever seen a fireman get off the en- 
10 gine when he was not satisfied with the tools the 

tool boy had put on and get tools of his own? A. 
No, sir.

Q. Never seen the fireman do that? A. No, sir.
The Court: May I not make this request, 

in speaking of tools, that you will distinguish 
the tools you mean. There are two sets of 
todls you have been talking about, and it is 
confusing to me to know which it applies to, 
whether the shovel and hook and so forth, or 

20 the monkey wrench and hammer and so forth.

Q. You say it was no part of the fireman’s duty 
to see that any tools were put on the engine ; is 
that right? A. No, sir.

Q. You also stated it was no part of the fire­
man’s duty to see that a monkey wrench, chisel 
or hammer, were put on—no small tools? A. No, 
sir.

Q. Why did you say that? A. Because I am 
*»(j responsible for the tools.

0. You are responsible? A. Yes.
Q. That is the reason you say it was not the 

fireman’s because of your personal responsibility? 
A. I am personally responsible.

Q. There is no written rule that you know of? 
There is no written rule that you know of? A. 
No, sir.

Q- No published rule of the company? A. No, 
sir.

40 Q- You are not testifying as to the practice
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around the roundhouse; you are simply testifying 
as to your individual actions'? A. Yes, sir.

Q. That is all. A. I am responsible for—
Q. That is all. Wait a minute. Supposing you 

found that when you were out on the road that 
you have a breakdown, and that you did not have 
suitable tools, monkey wrench, hammer and chisel, 
to repair it, would you say anything, to the fire- -̂ o 
man?

Mr. Carey: I object to it as being imma­
terial-.

Mr. Simpson: He says it was not the fire- 
man’s duty. If he admits he would scold the 
fireman, then there will be another question, 
why would you scold the fireman, to show that 
the jury—

The Court: I will let it be heard. Take . 
your exception, Mr. Carey. 20

Mr. Carey: Exception noted.

A. No, sir.
Q. Why wouldn’t you say anything to the fire­

man? A. Because I would telegraph to the super­
intendent and tell him I didn’t have the proper 
tools to do the job.

Q. You would do what? A. Telegraph to the 
superintendent.

Q. That you didn’t have proper tools to do the 30 
job? A. Yes, sir.

Q. But shouldn’t you have the tools on your 
engine before you left? A. The job I am talking 
about. Yes.

Q. No, but your tools—suppose you didn’t have 
the monkey wrench and chisel? A. No; we don’t 
go out without them.

Q. Don’t go out without them? A. No.
Q. The fireman gets on before you do, on the 

engine? A. Yes. 40



216

James Griffin, for Defendant—Cross
Q. What does he get on for1? A. To look after 

his fire.
Q. How long do you get on before the engine 

pulls out? A. Fifteen minutes.
Q. Fifteen minutes ? A. Yes.
Q. The fireman has got to have his gauges on 

there to look after the fire hasn’t he?
TO The Court: The running gauge lights?

Q. Water gauges? A. They are standard.
Q. The gauge lights ? A. They are—
Q. He has to have those on? A. Yes, sir.
Q. Doesn’t he screw those on with a monkey 

wrench? A. No, sir.
Q. What does he screw them on with? A. With 

his hand.
Q. He has got to look after that before you get 

20 .on, hasen’t he? A. He has got lots of time to 
look after it when 'I ;get on.'

Mr. Carey: Louder.

Q. Has he got to look after it before you get 
on?, A. No, sir.

Q. He doesn’t pay any attention to it until you 
are on the engine—to his gauges? A. Until I 
get on the engine ?

Q. Until you get on the engine? A. After we 
;it) &et on the engine. We have fifteen minutes to get 

on the engine. He has steam by the time that I 
am— , r

Q. You say he is on before you? A. Yes.
Q. You don’t know what he does before you get 

on? A. No, sir.
Q. What did you earn as an engineer?

Mr. Carey: I object to it as immaterial. 
Mr. Simpson: I want to show if he was 

an engineer. He may not have been an en­
gineer. I can find out if he is—40
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The Court: It would go towards showing 

what compensation of an engineer would be.
Is that relevant, Mr. Simpson?

Mr. Carey: That is not proper cross ex­
amination.

Mr. Simpson: I will make him my own wit­
ness.

10
Q. How much did you earn;? A. Averaged 

about one hundred and fifty a month.
Q. How much are you earning? A. About one 

hundred and fifty a month.
Q. The same thing? A. Yes, sir.
Q. As I remember the testimony, Mr. Carey has 

not asked you anything about this accident, has 
he, this time? A. No, sir.

Q. You were present at the accident? A. No, 
sir, I was not. 20

Q. Oh, you were not? A. No, sir.
Q. Now what engine did you take out—you 

took out 2076 on the 3rd of August, didn’t you?
A. I guess so.

Q. On the 4th of August and on the 30th and 31st 
of July you took out 2076, too, didn’t you? A. 
2105,1 think.

Mr. Simpson: Let me have those slips, 
please. I want those in your handwriting, 
to show what you signed, for what engine 30 
you took out on the 30th and 31st of July.

' Mr. Carey: Those are on the latter end of 
the package. The 30th and 31st are on the 
latter end.

A. Right here.
The Court: Can he pick it out?
Mr. Brusle: I will get that for him, if you 

will allow me. On the 30th of July, 2076.
40
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Q. Is that the engine yon took out on the 30th 

of July, 2076? A. Yes. r ,
Q. What did you take out on the 31st, the same 

thing? A. 2076. .
Mr. Carey: Came back on that?
The Witness: Came back on that from 

Kingston.
10

By Mr. Simpson:
Q. If you went out without tools you would 

be suspended by a rule of the company, without 
proper tools? A. Yes, sir.

Mr. Carey: I odrject to it as incompetent 
and improper cross examination, and imma­
terial.

Mr. Simpson: He testified on his direct ex­
amination it, was not the fireman’s duty to

20 put tools on the .engine. I want to show the 
effect of not having proper tools on the en­
gine.

The Court: I do not think it will hurt you.
Mr. Carey: All right.

Q. Would you be suspended if yqu went out 
without proper tools? . A. Yes. "  7

Q, Would not your fireman be suspended also? 
A. No, sir.

30 Q- Wouldn’t you both be suspended? A. No, 
sir.

Q. Have you ever known of a case where an 
engineer was suspended alone without the fire­
man? A. Yes.

Q. When? A. Lots of them.
Q. For not taking out proper tools? A. No, I 

never knowed of anybody. * . v.
Q. Name one case in which an engineer was sus­

pended when proper tools were not taken out? A.
40 I never knew of an engineer being suspended, not 

» for not taking out proper tools.
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Q. You didn’t mean that? What did you mean 

by that, you would have— A. We always have 
our proper tools when we go out, yes.

Q. You understood that language? A. Yes.
Q. What did you mean by saying you would be 

suspended? A. If we went out without tools we 
would be, but we always see we have the tools.

Q. Now you say you would be suspended? Is j,Q 
that right? A. Yes, sir.

Q. Have you ever known of a case being sus­
pended? A. No, sir.

Q. Don’t know the name of any engineer being 
suspended? A. No, sir.

By the Court:
Q. For that cause? A. No, sir. ,

By Mr. Simpson: 20
Q. You can point out no written rule that you 

have any knowledge about in this company dealing 
with the care in putting on tools, such as monkey 
wrench, hammer and chisel, on locomotives about 
to go out? A. Nothing but the tool boy.

Q. I know, but have you any written rule which 
mentions tools, t-o-o-l-s-, and designates what the 
fireman’s duties are in respect to tools? A. No, 
sir. ....

Q. What time did ’you take out' this pick-up 39 
run on Monday A. 2076.

Q: What time? A. 3:30.

By Mr. Carey:
Q. Who lights the fires on the engine? A: They 

have men in the roundhouse.
Q. The fireman doesn’t attend to that, does he?

A. No, sir.

40
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By Mr. Simpson:
Q. The fireman ever do hostler’s duty? A. I 

don’t know.
Q. Isn’t the man that lights the fires a hostler? 

A. No, sir.
Q. What is a hostler? A. A hostler is a man 

that takes engines from the ashpit in the round-
10 house and fetches them out.

Q. Who is the man that lights the fires ? A. He 
is the man in the roundhouse.

Q. What do they call him? A. Fire lighter.
Q. Does the fireman ever do hostler’s duty? A. 

Yes.
Q. He does do that? A. Yes.
Q. What is pushing service ? A. Pushing serv­

ice—that is engines pushing trains over hills, to 
Haverstraw, and—

20 Q. Firemen do that? A. No, sir, they fire the 
engine.

Q. He never does pushing service? A. No, sir.
Q. What? A. No, sir.
Q. Well, what does this rule mean then, “ Fire­

men in pushing service when used in servioe out­
side of regular pushing limits shall be paid road 
rates as per class of engine. ’ ’ A. Well, that is_

Q. Pushing? A. That is pushing. He fires the 
engine over the hill

30 Q. Firing is pushing, is it? A. Yes.
Q. Will you tell me—did you say what the fire­

man did on the engine, what his duties were? 
You did not describe his duties to Mr. Carey?

The Court: I don’t  remember, Mr. Simp­
son.

Q. How long were you a fireman? A, Seven 
years.

Q. You had to pass an examination, didn’t vou?
40 A. Yes. '
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Q. On the mechanism of yonr engine and lubri­

cation of your engine and all those things'? A. 
Yes, sir. ;
By Mr. Carey:

Q. When the fireman does hostler’s duty or 
when he attempts to light the fires on the engines 
in the roundhouse, that is on occasions when he 
is not employed on the road? A. Yes. 10

Q. Or he is not expecting to go out on the road?
A. Yes, sir.

Samuel Craig, recalled.

Direct Examination by Mr. Carey:
Q. Yqu have been employed both as fireman and 

engineer on the railroad company? A. Yes. y 20
Q. How long ago did .you qualify an engineer ?

A. (Examining paper.) I'qualified on the 3rd day 
of December, 1911. I made a mistake, your Honbr, 
when I rectified that here on Friday, on dates.

Q. How long had you qualified before you ob­
tained a run as an engineer? A. Oh, about a year 
and a half ago when I started running.

Q. A year and a half ago? A. A year arid a 
half, two years ago.

Q. That would 'be April of the year 1915? . A. gQ 
About 1915—I think it was 1914, in the winter, 
when I started.

Q. In the winter? A. Yes, sir. That year we 
had the blizzard when I started running—that last 
blizzard:

Q. Is that the first part of the year 1914 or; 
the last part? A. It must be the last part of the 
year—or first part—I guess it was the last part.

Q. Are you now acting as an engineer? A. No, 
sir. 40
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Q. What has been the reason—what are you 

acting as now? A. Locomotive fireman.
Q. Why have you not been acting as an engineer 

recently? A. Busines fell off and I was set back 
firing on account of no work.

Q. Other engineers older in the service than 
you were prepared to take the job? A. Yes, sir.

16 Q- Will you state what examinations are taken 
by firemen to qualify themselves as engineers? A. 
The first examination is taken, the mechanical 
examination, the mechanism of the engine, air 
brakes.

Q. Following that, what examination is taken? 
A. Following that we have an examination on 
rules—train rules and signals, time-table, and then 
after that we have an examination on a physical 
examination, eyesight—we have the eyesight every

20 two years—
Q. That eyesight is made as to what men? What 

men take the examination for eyesight? A. We 
have an examiner at Weehawken for that.

Q. What class of men? A. Everybody in the 
operating department, engineers, firemen, conduc­
tors, brakemen, hostlers and signal men.

Q. Then after you have completed all examina­
tions before whom do you appear? A. The super­
intendent.

Q. And the superintendent of this division is 
who? A. W. K. McCoy.

Q. Mr. McCoy? A. Yes, sir.
Q. After you have taken all the examinations 

and appear before Mr. McCoy, are you given any­
thing then to show your qaulifiactions ? A. Why, 
he. gives you advice on rules, and finds out how you 
understand some of the particular rules, one thing 
or another.

40 By the Court:
Q. Does he give you anything to indicate that



223

Samuel Craig, for Defendant—Direct
he has passed yon? A. Yes; I have a certificate 
he gave me.

By Mr. Carey: ,r. , « i : ft
Q. Will yon produce that certificate, please ? A. 

(Witnes complies.)
Mr. Carey: I offer this in evidence.
Mr. Simpson: No objection.
(Paper marked'Exhibit D-2.)

Q. Does a fireman receive a certificate of that 
character before he is employed as an engineer? 
A. No, not to my knowledge.

Q. Eh? A. I never heard of any.
Q. Do yon understand?

(Question repeated by stenographer.)

A. No, sir, does not. ’ ; <
Q. When does the fireman get that certificate? 

A. After he has been qualified and through all the 
examinations.

Q. Well,, does lie get that certificate until he 
has qualified in every particular? A. No, sir, he 
does not. • r

Q. Does he practice as an engineer before he 
has received that certificate? A. I did, yes, sir.

Q. How long? A. Oh, I don’t know. I can’t 
give you no answer on that.

Q. Did you have anything to do in connection 
with the establishment of this rule with respect 
to putting equipment on the engine? A. Yes, sir.

Q. What did you have to do with it? A. I 
argued that rule in the lodge room before it was 
drawn up, before the copy was sent to the general 
managers. ;* v

Q. Argued that what? A. That question and 
that answer, that agreement there.

Q. Where? A. In the lodge rooms—in the 
lodge room.
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Q. Large, 1-a-r-g-e? A. Lodge.
Q. Oh, lodge? A. Yes.
Q. The firemen’s lodge room? A. Yes.
Q. What was done on that matter after it was 

brought up in the lodge room? A. We decided to 
adopt it and it was handed to our local chairman 
to take before the general board, the general board 

PO acted on it and took the matter before the general 
managers of the road, which has been adopted.

Q. When did this regulation come down, before 
or after these proceedings you have testified to? 
A. What did you say?

Q. When was this agreement made, before or 
after this discussion which you have spoken of? 
A. Why, it was before. It was made—that took 
effect the first of January, 1909.

Q. Was that before or after you had had this 
20 discussion in the lodge room?1 A. Oh, the discus­

sion was before it took eff6ct.
Q. Yes. Then the agreement was made after 

the discussion, was it? A. Yes.
Q. Prior to the time—you refer to Article 47 

of the agreement of May 10, 1910, or dated May 
10, 1910— A. “ Company shall furnish men to 
fill and clean headlights* and markers on all pooled 
and double-crewed road engines and men to per­
form similar service on single crewed engines, 

;'0 pushers and helper engines where practicable, and 
will have supplies placed on engines where prac­
tical and consistent so to do.”

Q. There is a part of that question that was 
not adopted?

Mr. Simpson: I object.

By the Court:
Q. You just read from that paper what pur­

ports to be, I take it, paragraph 47?
40 Mr. Carey: I will withdraw the question,

if the Court please.
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Q. Have yon a copy of the agreement which 

was made with the railroad company by the fire­
men following this discussion of which yon have 
spoken? A. Yes, sir.

Q. Produce it, please?
(Witness produces a book.)

Q. Will you turn to th6 article in question? A. 
Page 46, Article 47.

Q. Page 46, Article 47 of that book you have 
produced? A. Yes.

Q. When was that book issued? A. That book 
was issued February—in effect January 1,1909.

Q. That is the agreement which was—
Mr. Simpson: I object on the ground that 

he cannot characterize this book. I t speaks 
for itself. You cannot tell what it is.

Q. That was the agreement which was entered 
into between the firemen and the railroad com­
pany following the discussion which you have tes­
tified to ?

Mr. Simpson: Objected to as incompetent 
and immaterial.

A. Yes, sir.
Mr. Carey: Simply asking him to identify 

an agreement which followed a discussion.
The Court: And he has stated he has a 

copy of the paper. Why don’t you ask him, 
is this the copy?

Q. Is that the copy of the agreement ? A. That 
is a copy of the agreement.

The Court: We produce it as a copy upon 
your request.

Mr. Carey: I offer this in evidence.
Mr. Simpson: I object to it on the ground, 

first, if such an agreement is relevant and
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competent, there is no proof of it. This is not 
the best evidence if., ¡. The best evidence of 
it is the original agreement. ? This is a printed 
copy of the agreement, and there is no rule 
of law making it admissible.

The 'Court: I suppose that is so. / ■

pQ Q. After the agreement was made, what was 
done in respect to printing and circulating the 
agreement among the firemen f A. Why, that is 
taken from the general—from the regular agree­
ment and handed to our general chairman or our 
grand lodge officers and they print it off and de­
liver it to us.

Q. This is one of the copies which was distrib­
uted after the agreement was entered into which 
you have,referred to? A. Yes, sir.

20 Mr. Carey: I submit that is competent evi­
dence.

Mr. Simpson: I object to it until he shows 
he could not get the original here and that 
this man has compared this and can swear 
it is a true copy.

(Discussion.) .. i : t L\ .
Mr. Simpson: If you will let me look at 

it I may not have any objection. (Examines 
book.) 47 is what you want to put in?

30 Mr. Carey: Yes.
Mr^Simpson: I have no objection to that.

Q. When did this go into effect? A. January 1, 
1909. 't

Q. And this green pamphlet of May 1.1910, was 
a subsequent printing of these rules? A. Yes, I 
suppose so, I have not been through; that. /I do 
not know of any ether rules that have been brought 
up until 1914.

(Book marked Exhibit D-3.)40
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Mr. Carey: I also offet pararaph 51.
Mr. Simpson: I have no objection to that.
(Paragraph 51 marked Exhibit D-4.)

Mr. Carey: I also offer Section 18.
Mr. Simpson:' All •right I have no objec­

tion. ' '
(Section 18, marked Exhibit D-5.)

Q. In this agreement is there any agreement 
with respect to calling extra men or calling regu­
lar men when extra men are available? A. It is.

Q. Will you turn to that? A. Yes, the second 
clause of rule 18.

Q. Before this agreement was put into effect 
January 1, 1909, who had equipped the engine 
with firemen’s tools as it was about to be sent out 
on a trip? A. The firenjah. : u " . ' ' ' -

Q. And subsequent to the adoption of this agree­
ment who equipped the engine with tools ? A. Be­
fore this agreement?

Q. After? A. Why, the man—the company fur­
nished a man for that purpose, the tool boy.

Q. What was that man called? A. Tool boy.
Q. And subsequent to the time that went into 

effect did the firemen as a matter of practice 
around the engine house at New Durham put the 
tools onto the engine? A. Why, I  don’t know.

Q. Eh? A. I don’t know. . ' : v ?■
- The Court: That means after that.

A. After that went into effect.
Q. Did you as fireman? A. The tool boy done 

it.
Q. What? A. The tool boy done it as ^ar as I 

know.
Q. Did you as a fireman do it after that time? 

A. No, I never done it.
Q. What was the custom as far as you observed 

around? A. Why, I always see him do it.
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Q. Who? A. The tool boy do it.
Q. Now are you familiar with this path which 

has been spoken of in the testimony here? A. A 
path? Yes, I am.

Q. A path from the Y. M. 0. A. up to the round­
house? A. Yes, sir.

Q. How many ways were there which the men 
JO were accustomed to go from the Y. M. C. A. to the 

roundhouse? A. There was two from the Y. M. 
C. A. to the shop and three from the shop to the 
roundhouse.

Q. Three from the shop to the roundhouse? A. 
Yes.

Q. Will you step to the map and point them out? 
Can you do it on the map? A. I think I can. 
There is one path (indicating).

Q. That is the one marked yellow? A. That is 
20 the one colored yellow, that is up near the east 

and westbound tracks running in and out of the 
roundhouse; and then there is another path from 
the shop comes up back this way, up this way 
(indicating).

Q. Suppose you draw a pencil line from the 
shop through to the engine house, marking it?

Mr. Simpson: I object, unless it shows the 
time of the . accident. I  understand this man 
lived in Kingston before this accident and 

JO worked up there, and that he knew nothing 
about this yard, and I object unless the time 
is fixed as to these observations.

Q. Did you work around this yard at the time
of this accident ? A. Just in and out of the yard_
in and out of the roundhouse.

Q. Did you know where the paths were? A. 
Yes.

Q. At that time? A. Yes.
Q. Now go on and indicate where the paths40
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went from the shop to the roundhouse? A. Down 
to this house, out of this portion here, and walked 
down along here.

Q. Make a mark right along. A. Right along 
that way, up in here, back of these tracks, right up 
here, across that track, and walked alongside of 
that track, right on in the shed there.

Q. Will you just write your name on that line ?
A. Full name?......

Q. Craig? A. (Witness complies.)
Q. What other way was there to go besides 

those paths? A. Bergen Turnpike—this other 
path up here.

Q. On reaching the point opposite the round­
house where did they go? A. Which, this path?

Q. When they went up towards the Turnpike? 
A. Oh, the Turnpike went right up the roundhouse 
and down this pair of stairs here, four steps right 
here.

Q. Indicated in yellow there? A. Indicated in 
yellow.

Q. What kind of a day was this, Mr. Craig? A. 
What time of day?

Q. What kind of a day? A. It was a good day 
—bright day.

Q. Any smoke or fog or anything of that kind 
around there? A. No, sir.

Cross Examination by Mr. Simpson:
Q. This little printed book that you have been 

testifying to was simply an agreement entered into 
by the labor people, by the engineers and firemen 
.md the officials of the railroad company, wasn’t 
it? A. Yes, sir. .

Q. Now I notice that this green one is subse­
quent in date to this little book that you have. 
This is May 1st, 1910, and the other one is 1909. 
Do you know anything about this green paper? 
A. No, sir.
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Q. Do yon know anything about Article 48, say­

ing that “ where practicable will have supplies 
placed on engine, where it is practicable and con­
sistent to do so” ? A. Yes, sir.

Q. You know anything about it? A. Where 
they have men to do it they put it on.

Q. Do you know anything about this—I didn’t 
40 ask you to explain it to me. Do you know any­

thing about this paper you have testified you 
didn’t know anything about? A. I don’t know 
anything about that paper, where that came from.

Q. That is what I asked you? A. I don’t know, 
I don’t know where that came from.

Q. What you are testifying to is something in 
1909? A. Yes.

Q. And you say it was not a foggy day, a windy 
day? A. No, sir.

2Q Q. Did you see/this man’sihât fly up in the air? 
A. No, sir.

Q. Did not see it? A. No, sir.
Q. You were on the engine that killed him, 

weren’t you? A. Yes.
Q. You say you have never seen a fireman get 

offiahd/get tools for his engine at any time? A. 
No, sir.

Q. Not ât any time? A. No, sir.
Q. What did you mean by swearing a minute 

30 ago it was the custom to do it before the operation 
of these rules? A. Why, we did before these rules 
went into effect. — p

Q. Then you did see one,get off and go into 
the— A. Before these rules.

Q. I didn’t ask you before or after. You swore 
you difin’t. Have you ever seen a fireman get 
off and get tools? A. Yes, sir.

Q. When was the last time you saw one get off 
and get tools? A. Before January 1, 1909.

40 Q. Then they had tool boys at that time? A 
Yes.
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Q. Thomas Holt, who is in the court room, was 
a tool boy before that time! A. I don’t know.

Q. Wasn’t he in the roundhouse! A. He dms 
been a tool boy. I don’t know how Jong he was 
there.

Q. They had tool boys at the time and it was 
customary for the fireman to get off and get the 
tools! What did! the tool boys do when the .fire- { 
men got off: and got their monkey wrenches and 
hammers and chisels; what did the iool boys do 
at that time! A; Didn’t;have any...

Mr. Carey: I object. There is no evidence 
that they had monkey wrenches and tools.

The Court: You have not designated what 
tools, you mean.

Q. You said up to the adoption of this agree­
ment it was customary for Hie firemen to get'off 
the engine and get tools; and after the adoption 
of the agreement it was not; is that true! A. 
That is so.

Q. What tools did they get before the adoption 
of this agreement! A. Hook and scoop, flags, 
lamps. - - • ' ~ : e ' '

Q. Anything else! .A. That I know of.
Q. Small tools! A. Not that I know of.
Q. Never saw them getting small tools! A. I 

never saw anybody else get them, no.
Q. Did you ever get any! A. Yes.
Q. You got some! Yes, sir.
Q,. What would you get small tools for! A. 

Trying to get out on time.
• Q. Why didn’t you get your tool boys to get 

them! A. We didn’t have tool boys at that time'.
Q. You did have in 19,09! A. Before 1909, I 

am speaking about, gettings tools.
Q. Did you get any in 1909! A. No, sir.
Q. When was the last time you ever got off your
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engine and got a monkey wrench, chisel or ham­
mer? A. Before the year 1909.

Q. How long before the death of this man! . A. 
What is the question?

Q. How long before the death of this man had 
you got off and,got them? A. Four years, maybe 
longer than that.

10 Q. Suppose you found you didn’t have any tools 
and there was no tool boy around and you wanted 
to get out of the engine house, and there was no 
foreman around, how would you get your tools? 
A. If I was running the engine I would go after 
them myself.

Q. You did run an engine as a fireman, didn’t 
you? A. Eh?

Q.You have run an engine as a fireman, didn’t 
you ? A. Eh ?

20 Q. You have run an engine as a fireman, before 
you were made an engineer? A. Yes, I have run 
engines for engineers.

Q. I mean before you were actually examined— 
now understand this if'you can—before you were 
an engineer and got your certificate from the com­
pany» yon have testified you ran an engine, did 
you? A. Yes,-sir, for engineers, yes.

Q. I don’t care if you ran them for grand­
mothers, did you run them? A. Yes, sir.

30 Q* Where would you run them as an engineer ? 
A. Valley Railroad.

Q. Hoŵ  long would you run them?' A. Do 
switching around town, maybe run them about 
a mile.

Q. Is that where you got your knowledge to 
pass your examination? A. Yes.

Q. That is the only way you could get it, prac­
tically? A. Practically, and from the book.

Q. To get a practical knowledge about running
40 an engine you have got to run an engine, haven’t 

vou? A. Yes.
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Q. Yon have got to have a practical knowledge 

before they will pass yon, haven’t yon? A. Yes.
Q. They will pass you on a correspondence 

school certificate, will they? A. Yes, if you are 
able to pass the examination.

Q. Have yon a correspondence school of en­
gineers on the New York Central? A. I don’t 
know.

Q. Don’t know if they can take the Scranton 
Correspondence ¡School course? A. I don’t know 
if they have or not. I know I didn’t take any.

Q. Yon say this was a clear day, no fog; is that 
it? A. Yes, sir.

By Mr. Carey:
Q. Was this section 47, to which your attention 

has been called, in effect in August, 1913? A. Yes, 
sir.

Q. In effect now? A. Yes, sir.
Q. Prior to the time when you received your 

certificate for an engineer did you ever run an 
engine around the yard at New Durham? A. Yes.

By Mr. Simpson:
Q. Have you got a copy of the book of rules 

on you? Have you got them in your pocket? A. 
Operating department?

Q. Yes? A. No, sir, I have not.
Q. Is this a book of rules of the operating de­

partment?' A. Yes, sir.
Q. Willyou show me anything in that regarding 

whether a fireman should or should not get off Ms 
engine to get tools? A. I don’t know if I find 
them in here or not.

The Court: Is that the small book which 
was offered?

Mr. Simpson: By the plaintiff.

A. No, sir, nothing in here.
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Q. Nothing in there that you can find? A. No, 
sir.

Q. You make more money as a fireman than 
Mr. Kathan does as an engineer? A. Yes, sir.

Q. How much do you make? A. $5.20 a night.
Q. How much does it run? A. That runs every 

night, three hundred and sixty-five days a year.
10 Q. Five dollars and twenty cents? A. Yesj; 

better job than running an engine.
Q. Better than running an engine? A. Yes.
Q. You are not complaining then because busi- 

nes is not good? A. Not a hit.

J ohn  F. K a t h a n , recalled.

2q Direct Examination by Mr. Carey.
Q. Mr. Kathan, you have already testified in 

this case? A. Yes, sir.
Q. You also testified that Hanson spoke to you 

on your engine on the day that the accident hap­
pened? A. Yes, sir.

Q. When you were on the way to Weehawken? 
A. Yes, sir.

Q. Where with respect to the engine track was 
Hanson when he was talking to you? A. Between 
the eastbound and the westbound track.

Q. When you say track you refer to the engine 
track? A. I refer to the track the engine was on 
and the westbound track comes in—between the 
two.

Q. Those are both engine tracks, are they not? 
A. Yes.

Q. When did you next see Hanson after you
talked with him, while you were on your engine_
oh, just a moment. Strike that out. At that time 

40 y°u jour engine at all? A. No, sir.
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Q. Did Mr. Hanson at that time say anything 

to you whatever about any tools? A. No, sir.
Q. Either engineer’s tools or firemen’s tools? 

A. No, sir.
Q. Did he say anything to you about the pick-up 

engine or number 25? A. No, sir.
Q. Did he say anything to you about transfer­

ring any tools from one engine to another? A. 
He did not.

Q. After talking with him you started your en­
gine? A. I started my engine.

Q. Going in what direction? A. I was going 
east, to Weehawken.

Q. Towards Weehawken? A. Yes, sir.
Q. After you started your engine when did you 

next see Hanson? A. Next—3857 I think it was 
the number of the engine that Clearwater had— 
he went by me and I turned my head around and 
I seen Mr. Hanson step to the eastbound track 
over on the west and I didn’t see him turn around, 
I blowed my whistle at him, I tried to holler, but 
I was too far away, I couldn’t make him hear 
against the noise of the other engine.

Mr. Simpson: I object to that.
The Court: Tell us what you did ?

A. I says to my fireman, Mr. Smith, “ I think 
he got over.”

Q. You saw him come back? A. I didn’t see 
him get killed.

Q. I understand that? A. I didn’t see him get 
killed.

Q. But you did see him, you said, stepping from 
the eastbound track to the westbound track? A. 
That is the last time I saw him.

Q. Towards the westbound track? A. Yes, the 
last time.

Q. What was his position, what was he doing
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when yon saw him? A. He was walking with 
his hat on the back of his head.

Q. Which direction was he looking? A. He was 
looking west.

Q. Towards what? A. Towards the round­
house.

Q. Did you see him look around at all? A. No, 
JO I did not.

Q. To see whether anything was coming on 
track number 2? A. No, I did not.

Q. Did he look around at all while you saw him? 
A. No, he did not.

Q. What was the position of his head, as to 
his head being up or sideways, or— A. I couldn’t 
say that. I was quite a ways away from him, but 
I see his hat on the back of his head—caught back 
on his head.

20 Q. When you saw him and you looked around 
how near was he to track number 2—just one mo­
ment— A. He was—

Q. Wait a minute. Strike that out. As he started 
back started to walk toward the roundhouse 
where did he walk? A. He walked on the east- 
bound track first.

Q. The same track that you were on? A. Yes 
sir. *

Q. And when you saw him next you say that 
30 he was going towards the westbound track? A. 

He was walking right up the eastbound track.
Q. When you saw him next, when you turned 

around ? A. He was crossing from the eastbound 
track to the westbound.

Q. How near to the westbound track was he? 
A. Well, I think he was going to step pretty near 
on it.,

Q. Then what did you do? A. I  blowed the 
whistle.

40
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Q. Did you do anything else? A, iTes, and I 

hollered.
Q. What did you say? A. I couldn’t—I hol­

lered loud, but I couldn’t make him hear.
Mr. Simpson: I object.

Q. Strike that out.
The Court: Whether he didn’t hear may 

be stricken out. You are asked yhat you 
said.

Q. Did he pay any attention to your whistle?
A. I couldn’t say—no, I couldn’t say that.

Q. Did he change the course or do anything in 
the way of turning his head or anything of that 
kind after you blew your whistle?

(Objected to as leading.)

By the Court:
Q. After'you blew the whistle—which did you 

do first, holler or blow the whistle ? A. I blew my 
whistle first.

Q. You hollered? A. Yes, sir.
Q. Were you watching Mr. Hanson when you 

did both those things? A. I had an eye on Mr. 
Hanson.

Q. What, if anything, did you see him do when 
you blew your whistle and hollered ? A. The tank ^  
of 37 hid the view on me.

Q. That is the tank of the train that hit him?
A. Yes, sir.

By Mr. Carey:
Q. Then next what did you see ? A. I  says—

The Court: What did you see ?
A. The next I saw his hat.
Q. On which side of number 2 track? A. Num­

ber 2 track, a little between the shop track. 40
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Q. Which side of number 2 track did you see 
his hat? A. The east side.

Q. Easterly side? A. Yes.
Q. Did you see his body subsequently? A. I 

saw his body after I went by it with the engine.
Q. After you went by it? A. Yes.
Q. Well— A. After we stopped—I got stopped 

10 and went right up.
Q. You stopped and went back? A. Yes, I  went 

right back.
Q. And the body was lying on which track? A. 

On the westbound track.
Q. That is track number 2? A. Number 2.
Q. At the point where you took Fireman Smith 

on to your engine how far could you see down 
along track number 2 towards the east? A. See 
about five hundred feet, I  should judge.

20 Q. What kind of a day was this? A. Clear day.
Q. Any other engines around in that vicinity 

besides those two, yours and Clearwater’s? A. 
Not as I see.

Q. Anything to distract attention? A. No.
Q. Or anything as far as you know to shut off 

the view of Clearwater’s engine coming up the 
track? A. No, sir.

Q. During the year 1913, what if anything did 
the firemen do who were going out on an engine, 

30 with respect to putting tools, firemen’s tools, on 
to the engine? A. Well, that is out of my—I am 
an engineer, you know, and that comes under the 
fireman’s agreement? I never seen no fireman put 
any tools on the engine. Got a tool boy for that.

Q. How about the engineer’s tools? A. The tool 
boy put them on.

Q. Was that the practice during the year 1913? 
A. Yes, sir.

40
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Cross Examination by Mr. Simpson:
Q. When yon left this man and passed on he 

was behind your engine, wasn’t he? A. Who? 
When he started to walk up he was ahead of me 
walking up. I was behind him, yes.

Q. When you started away with Smith on your 
engine was the man behind you or were you going 
away from him or was he in front of him—did 
you have to pass him? A. No, sir; I was going 
away from him.

Q. Going away from him? A. Yes.
Q. Then you were leaving him behind you, 

weren’t you? A. Yes.
Q. You were going in what direction? A. Go­

ing east.
Q. In what direction? A. Towards the round­

house, towards Weehawken.
Q. Is that towards the roundhouse? A. No, sir.
Q. Is it towards the Y. M. C. A.? A. Yes, 

towards the Y. M. C. A.
Q. You were going towards the Y. M. C. A. 

with the rear of your engine first? A. Yes.
Q. Or front of your engine first?‘ A. The rear 

of the engine.
Q. Your natural place then was to look toward 

the Y. M. C. A., wasn’t it, to look what was in front 
of you, where you were going? A. Yes, sir.

Q. Why did you turn around and look in back 
of you? A. That is something I cannot answer; I 
never done it before in my life.

Q. But you did this time ? A. I did this time.
Q. You turned around and looked in the op­

posite way to where you were going for the first 
time in your life? A. Yes, sir.

Q. Now when you turned for the first time in 
your life and looked behind you where did you 
see Hanson? A. I saw Hanson on the eastbound 
track.
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Q. That was the track yon were on? A. Yes, 
sir.

Q. How far behind you was he? A. He was 
about a hundred and fifty feet away from me.

Q. Did you see him first or the Clearwater en­
gine first ? A. Clearwater engine passed me first, 
as I say.

10 Q. Did you see Hanson first or Clearwater’s en­
gine first? A. I saw the Clearwater engine first.

Q. Then didn’t it pass you before you saw Han­
son? A. Yes, and then I turned my head.

Q. And then you turned around? A. Yes, sir.
Q. Then you turned around and looked and saw 

Hanson, did you? A. Yes, sir.
Q. And he was walking along your track-? A. 

No, he was going along—stepped from the—step­
ping over on the westbound track.

20 Q. Stepping from your track? A. Yes, sir.
Q. There was a path on the other side of the 

westbound track, what they call a path, wasn’t 
there? A. No, sir, not on the westbound.

Q. Where was this path? A. This path was 
over on the shop track, between the shop track—

Q. He had to pass the westbound track to get 
to the path? A. Yes, sir.

Q. You saw him then in the direction of the 
path? A. Yes, sir.

30 Q. How far behind you was he when you saw 
him stepping back? Was he five hundred feet, 
did you say? A. I think pretty—no, that is five 
hundred feet from the time we found his body.

Q. No, no; when you looked at him you say 
there was nothing to stop your seeing for five 
hundred feet. Was he that five hundred feet away 
from you? A. No, sir, he was not.

Q. How far was he? A. Pete Hanson was about 
two hundred feet away from me.

40 Q. That is only a guess on your part? A. Well, 
I guess that, yes.



241

John F. Kathan, for Defendant—Cross

Q. About two hundred feet away? A. Yes, sir.
Q. That is when you last saw him, isn’t it? A.

A. That is when I last saw Peter.
Q. Didn’t see him get struck? A. I did not.
Q. And had the Clearwater engine passed him 

when you blew your whistle? A. No, sir.
Q. It had not got up to you when you blew your 

whistle? A. No, sir. 10
Q. How far was the Clearwater engine from 

you when you blew your whistle? A. His front 
end was even with my front end when I whistled.

Q. Did you blow a pretty loud blast? A. Just 
blowed—

Q. Did he seem to pay any attention to it at all?
A. No, sir, he did not..

Q. Kept right on going, didn’t he? A. I lost 
view of him, yes.

Q. No; I am talking of Clearwater’s engine. 20
Q. Did Clearwater stop when you blew this 

loud blast? A. No, sir.
Q. He kept right on going, did he? A. Yes, sir.
Q. Was it a shrill blast you blew? A. Yes, sir.
Q. What side did he pass you on, your side or 

the fireman’s side? A. On my side.
Q. How close to you? A. About four—about 

four feet between them.
Q. Was that an alarm that you blew? A. Yes, 

sir. 30
Q. Pretty loud? A. Yes, sir.
Q. Clearwater kept right on going? A. Yes, 

sir, but the front end of his engine—
Q. He kept right on going, that is whatl want 

know? A. Yes, sir.
Q. Then you turned around, and where was 

Hanson the last you saw of him alive? A. Step­
ping from the eastbound to the westbound track.

Q. You lost sight of him then? A. Yes, sir.
Q. Did you see the engine hit him? A. I did 40 

not.
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Q. That is all yon know of the accident! A. 
That is all I know of the accident.

Q. You have told us all you saw! A. Yes.
Q. That is all right. A. Yes, and I am not 

ashamed of it.
Q. Why did you throw in that little persiflage! 

A. Because I am telling the truth when I tell you. 
10 Q. I think you do. Did you ever get off and 

get tools for the engine when the tool boy was 
shy! A. Me! I will get off and get my tools any 
time.

Q. You will! A. Yes; I am engineer.

Redirect Examination by Mr. Carey:
Q. Mr. Kathan, at the time you blew the whistle 

of your engine how far was the Clearwater en­
gine from Mr. Hanson! A. Well, about a hun- 

20 dred and fifty feet, I should judge. I couldn’t 
judge for sure. One hundred and fifty to two 
hundred feet.

Q. You spoke of having a view of five hundred 
feet from the place where you took Fireman Smith 
on— A. Yes.

Q. —which direction was that view! A. That 
five hundred feet—the way I took it, you asked 
me how far I can see down towards New Durham.

Q. Down towards what! A. Down towards tlie 
30 Y. M. C. A., the way I took your question.

Q. Y. M. C. A.! A. Yes.
Q. How far could you see the other way, up 

towards the— A. The other way I could see the 
pit.

Q. See the ashpit! A. Clean to the ashpit.
Q. So that this distance of five hundred which 

you saw had no relation to how far you could see 
towards the engine house! A. No, sir.

40
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Charles B rusle, recalled.

Direct Examination by Mr. Carey.
Q. Mr. Brusle, you are clerk to Mr. McCoy, the 

superintendent? A. Yes, sir.
Q. Chief clerk? A. Yes, sir.
Q. Prior to the time you became chief clerk 

what were you? A. Timekeeper.
Q. Timekeeper for what? A. I kept the time 

of the engineers and firemen; I kept those per­
sonally and I was responsible for all time kept on 
the division—enginers, firemen, conductors, brake- 
men, yardmen, signalmen, station men.

Q. Were you the timekeeper at the time of Han­
son’s accident and death? A. Yes, sir.

Q. You were subpoenaed to produce the records 
showing what engine Mr. Hanson worked on for 
certain days, I think, prior to the accident? A. I 20 
was.

Q. Have you produced those? A. Yes, sir.
Q. Have you them with you? A. Yes, sir.
Q. Are those the sheets from which the time of 

the men was made up? A. Yes, sir.
Q. On which they were paid? A. Yes, sir.
Q. Will you tell us what engines Mr. Hanson 

worked on during the month of July, 1913? A.
He started on July 1st, with Engineer Kathan, 
on Engine 25; he ran from Weehawken to Ken- 30 
wood Junction and returned. On July 2nd, he 
was with Engineer Kathan on 465, the 1751 and 
the 3119, between Weehawken and Scranton.

Q. You are speaking now of the engine num­
bers, are you ? A. I will give the engine numbers.

Q. When you say 25, does that refer to the pony 
engine? A. That is the pony engine, yes. On 
the 3rd day of August he was with no engineer, 
but we have a time slip from him showing that 
he worked on engine 25 for ten hours. That is 40 
July 3rd.
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Q. Did he ever work on Engine 25 or the pony 
engine after that date, according to your records ? 
A. No, sir.

The Court: What was the date ?
The Witness: I should have said July 3rd. 

That is the last day he worked on the pony 
engine.

10 ~
Q. When did he next work? A. He did no 

work on the fifth day—the 4th, 5th or 6th.
Q. Go on? A. The 7th he worked with En­

gineer Cuddy, on the 2159, on the pick-up between 
Weehawken and Kingston. He returned from 
Kingston to Weehawken on July 8th, with the 
same Engineer and same engine. On July 9th 
he worked with Engineer Carpenter, on Engine 
2082, the pick-up, Weehawken to Kingston. On 

20 the 10th, Engineer Carpenter, engine 2082, pick­
up, Kingston to Weehawken, July 11, Engineer 
Carpenter, engine 2159, pick-up from Weehaw­
ken to Kingston. On the 12th Engineer Car­
penter, pick-up, Kingston to Weehawken, engine 
2159. On the 14th Engineer Carpenter engine 
2166, pick-up, Weehawken to Kingston. On the 
15th, Engineer Carpenter, engine 2166, pick-up, 
Kingston to Weehawken. On the 16th, Engineer 
Carpenter, engine 2166, pick-up, Weehawken 

30 to Kingston. 17th, Engineer Carpenter^ engine 
2166, pick-up, Kingston to Weehawken. On 
the 18th Engineer Savage, engine 2076, 
pick-up Weehawken to Kipgston. On the 19th,? 
engineer Savage, pick-up, Kingston to Wee­
hawken, engine 2076. 21st Engineman Savage, 
engine 2082, pick-up, Weehawken to Newburgh. 
On the 22nd, Engineman Savage, engine 2082, 
pick-up, Newburgh to Weehawken. On the 23rd, 
Engineman Savage, engine 2082, pick-up, Wee- 

40 hawken to Kingston. On the 24th, Engineman
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Savage, engine 2082, pick-up Kingston to Wee­
hawken. 25th, engine man Savage, engine 2082, 
pick-up, Weehawken to Kingston. On the 26th, 
engine 2082, engineman Savage, pick-up, Kings­
ton to Weehawken. 28th, engineman Savage, en­
gine 2105, pick-up, Weehawken to Kingston. 29th, 
engine 2171, engineman Savage, pick-up, Kings­
ton to Weehawken. 30th, engine 2076, engine- 10 
man Griffith, pick-up, Weehawken to Kingston. 
31st, engine 2076, engineman Griffin, Kingston to 
Weehawken. August 1st, engine 2105, engineman 
Griffith, pick-up, Weehawken to Kingston. Au­
gust 2, engine 2105, engineman Griffith, Kings- 
to Weehawken, pick-up.

Q. Won’t you tell us how many different en­
gines he worked on! Won’t you count them up 
and tell me how many different engines he worked 
on during that period. From July 7th to August 20 
2nd! A. I should say ten, roughly.

Q. About ten engines.

J o h n  F. K a t h a n , recalled.

Direct Examination by Mr. C a r e y :
Q. After you had talked with Hanson and 

started your engine toward Weehawken, can you 39 
state whether or not Mr. Hanson was at all times 
between you and the roundhouse at New Dur­
ham! A. Yes, he was between the roundhouse 
and me at all times.

Cross Examination by Mr. Simpson:
Q. Did you work on this pony engine on the 

3rd of July! A. I don’t know whether we were—
I don’t think we were out. I think she was tied 
up then. 40
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Q. They have a time slip here showing that 
Hanson worked seven hours on the pony—worked 
ten hours on the pony on the 3rd of July. What 
was he doing on it? A. Well, Hanson took care 
of that engine—took and cleaned her and done 
all the cleaning on the engine.

Q. What was he doing on her after she was 
10 laid up and you never ran her after the 3rd of 

July? A. He didn’t have anything to do with 
her laid up.

Q. What is this time slip for, working on the 
engine ten hours ? A. He was laying in Weehaw- 
ken with her.

Q. Well, it says working on engine 25 ten 
hours? A. He was in Weehawken taking care 
of the engine.

Q. Was he engaged to her, or what? A. No, he 
20 was cleaning the engine.

Q. Cleaning it how; tvhat would he do?. A. 
Brass and everything for him to clean on her.

Mr. Carey: I object to this line of inquiry 
unless the witness knows the facts.

By the Court:
Q. Did you see Mr. Hanson on July 3rd? A. 

I did not.
Q. Were you on the pony engine July 3rd? A. 

30 No> s ir5 1 never went on the pony when she went 
out.

By Mr. Simpson:
Q. When was the last time you went on the 

pony? A. I forget. I haven’t any book with me.
Q. How long before the accident? Was it a 

month before the accident?
Mr. Carey: The slips are right there; he 

can tell from the slips when he was there. 
Mr. Simpson: These slips do not show.40
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A. I made them at the time. Made out my own.
Q. Show me by these slips when was the last 

day you were on the pony! A. There is the 
seventh month and the first.

Mr. Carey: That would be July 1st, would 
it!

A. Seventh and first, seventh and second.

By Mr. Carey:
Q. The seventh means what! A. Seventh 

month.
Q. That is July! A. Yes, sir. That is the last. 

By Mr. Simpson:
Q. That is the last day you were on it! A. 

Yes, sir.
Q. Let me have those, please. You don’t know 

anything about this slip, do you! You had noth­
ing to do with making that out! A. No, sir; Mr. 
Hanson made his own slips out.

Q. That was made out by him! A. Yes.
Q. When you left the engine on the second of 

July, is that the time she was laid up! A. That 
is the time she was laid up in July. She Was laid 
up—that is the time I think she was got through 
with in July.

Q. You never worked on it after that! A. Not 
after that; not when they take her out of service.

Redirect Examination by Mr. Carey:
Q. When you say you never worked on her you 

mean what! A. I mean from the time she was 
taken out of service until she was put back in ser­
vice.

Q. What do you mean by working on her, run­
ning her! A. Running her.

Q. Yes, subsequent to the time you stopped run-

10
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ning her did you do anything on her at all? A. 
Yes, sir, I did.

Q. And that was what? A. I took the furni­
ture out the front end—out of the official house 
and took it to Weehawken and put it in her car.

Q. What about the tools? A. The tools I took 
—my little took box—I took it and put it in the 

10 storehouse and stored her until the engine came 
back from Albany.

Recross Examination by Mr. Simpson :
Q. What day did you take this furniture out? 

A. Along in July sometime.
Q. What day in July- A. I couldn’t give you 

the date.
Q. Any records that will show in the possession 

of the company? A. I didn’t keep no records
20 of it-

Q. Did you get paid for it? A. Sure I got 
paid.

Q. Yes. A. I done it in my time and kept the 
time.

Q. Did you get paid for taking the furniture? 
A. I done that in my time when I was working.

Q. Will it show a record of what you_ A.
No, sir.

Q. No record of any kind? A. No, sir.
30 Q- You don’t remember? A. No, sir.

Q. You can’t tell what day it was in July? A. 
I said I could not.

By Mr. Carey:
Q. After you had got through taking these 

things off the engine were there any tools at all 
on the engine? A. None as I know of.

Defendant rests.

40
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PLAINTIFF’S TESTIMONY IN REBUTTAL.

Miss Anna Tucker, sworn.

Direct Examination by Mr. Simpson:
Q. Where do you live, Mrs. Tucker? A. 292 

State Street, Brooklyn?
Q. You are a friend of Mrs. Hanson, aren’t 

you? A. Yes.
Q. You were such when her husband was killed? 

A. Yes, sir.
Q. After her husband was killed did you have a 

conversation with Smith, the fireman, about the 
accident? A, I did.

Q. And where did you have that conversation? 
A. In Mr. Smith’s home.

Q. When, and how long after Mr. Hanson’s 
death, about? A. On Tuesday morning, the day 
of the funeral.

Q. What did Smith say to you about what he 
saw or heard of the accident? A. I asked him if 
he could give me any information, tell me how it 
happened. He said no, he didn’t, he couldn’t. I 
said, “ Well, did you see or hear the engine?” 
And he said no, he neither saw nor heard it.

Q. Heard what engine, did he say? A. No, sir.
Q. What engine were you talking about? A. 

The engine that killed Mr. Hanson.
Q. Did you say that to Mr. Smith? A. I asked 

him if he didn’t see the other engine, or—
Q. Oh what? You have to give the conversa­

tion. I can’t tell it, A. I said, “ Mr. Smith, I 
said, “ How did it happen?” I said, “ Can’t you 
tell me just exactly how?” And he says, “ No, I 
couldn’t .” He says, “ I don’t'know.” I says, 
“ Well, didn’t you see any engine?” He says, 
“ No.” He said he didn’t. He said he neither 
heard nor saw another engine.

10
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Q. Did he say anything else to you about—¡par­
ticularly directing your attention to the fact, did 
he say anything about having seen Hanson’s hat 
fly in the air and he remarked to Kathan, “ Well, 
they have clipped him” ! Say anything like that 
to you! A. Yes.

Q. Well, tell us. You have to tell us what he 
10 said! A. He said the first he knew he turned 

around—
Mr. Carey: I object to it as entirely imma­

terial. It has nothing to do with the issues 
in this case.

The Court: I understand the purpose is in 
furtherance of a foundation which was laid 
during fireman Smith’s testimony, when he 
was asked whether or not he had had a certain 
conversation with this particular witness.

20 Mr. Simpson: I laid the foundation for all
this with the purpose of contradicting him.

Mr. Carey: I further object there is no 
proper foundation laid for this testimony.

The Court: I will overrule the objection.
Mr. Carey: Objection noted.

Q. Will you give us all the conversation. Do 
not repeat it.

The Court: Pardon me, the proper way, is 
30 —y°u placed before the witness Smith certain

alleged conversations which you allege he had 
with this witness. Now the way to contradict, 
if you can, is to place before her the same 
thing.

Mr. Simpson: I will withdraw the question.

Q. Did he say to you, Smith, in addition to what 
you have said, that he saw Hanson’s hat fly in the 
air and remarked to Kathan, “ Well, they have 

40 clipped him.” Did he say that to you! Yes or
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no. A. He didn’t say clip. He says, “ ihey have 
got him.”

Q. “ They have got him” ? A. Yes.
Q. What did he say in reference to that partic­

ular thing? A. He says, the first he knew he saw 
his hat fly and he said to the engineer, whoever he 
was, I don’t know, he says, “ My G-od, they have
got him,” 10

Q. Did he say to you that the engine was going
swiftly? A. He did not.

Mr. Carey: I object.

Q. He did not? She says he did not. That is 
all.

(No cross examination).

J ames H olt, sworn.

Direct Examination by Mr. Simpson:
Q. Where do you live, Mr. Holt? A. I  live in 

West New York.
Q. Were you tool boy in the roundhouse at 

Granton when Mr. Hanson was killed, covering 
that period of time? A. Yes, sir.

Q. How long had you been tool boy there then, 
about? A. Well, I should judge about three or ¿g 
four months, I couldn’t say for sure how long it ° 
was.

Q. In the period of time can you tell me whether 
it was the practice of firemen to get off the en­
gines and get small tools to put on the engines, 
such as monkey wrenches, chisels and hammers-— 
the fireman? A. They would sometimes, if I  hap­
pened to be behind, they would come and help 
themselves sometimes, and sometimes they would 
ask me, according to how big a hurry they hap- 40 
pened to be.
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Q. And at about the period of his death did you 
have enough of these small tools or was there a 
shortage of small tools? A. Well, we were kind 
of short—

Mr. Carey: I object. That is going too far 
entirely. The question is whether the engine 
on which he was to go out was properly 

10 equipped, not whether there was a general 
shortage or not.

(Discussion.)
The Court: Well, I will overrule the ob­

jection.
Mr. Carey: There is nothing in their plead­

ings which alleges a shortage of tools at all.
Mr. Simpson: We do not have to. There is 

a very interesting case on that, about the 
pleadings, which I came across.

20 The Court: I  do not care to go back to that.
They have been content with their pleadings 
as to that.

Mr. Carey: My objection noted.

Q. What do you mean by kind of short? What 
do you mean by that? A. Well, didn’t have very 
good ones—very many.

Q. What would that result in before his death,— 
how would the foremen act about the tools, what 

30 would they do about tools?
Mr. Carey: I object to it as incompetent 

and immaterial.
Mr. Simpson: They have offered their 

proof to show the firemen took no tools.

Q. Small tools?
The Court: The latter part is the impor­

tant part,—what would the firemen do if any­
thing with regard to the small tools.

40
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Q. Monkey wrenches, hammers and chisels'?
A. They would come and ask me for them.

Q. If you went out what would they do; how 
would they get them? A. Well, they go and look 
for them themselves.

Mr. Carey: I object.

By the Court: 10
Q. How do you know that, if you were not

there ?
(No answer.)

By Mr. Simpson:
Q. What happened when you came back? A. 

They would be gone.
Q. Your small tools would be gone? A. Yes, 

sir.
Q. Now you knew the deceased in his lifetime, 20 

didn’t you? You knew Hanson when Carpenter 
was his engineer, didn’t you? A. I was slightly 
acquainted with him.

Q. Did you have a discussion with him about 
the condition of a hammer when Carpenter was on 
the engine before his death? A. Yes.

Mr. Carey: I object to it as entirely irrele­
vant and incompetent.

The Court: How would the discussion show 
anything? 30

Mr. Simpson: It would show what the fire­
man did about his tools—what this dead man, 
who was a fireman, what he did about a tool 
that he complained about, a hammer.

The Court: Yes, how long before he was 
killed did this thing take place?

Q. How long before he was killed did this thing 
take place? A. About a week.

Q. What occurred about a hammer between you 40 
and him?
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Mr. Carey: I object, unless the hammer is 
testified to as being related to this pick-up 
train, or to number 25.

(Discussion.)
The Court: Very well, go ahead.
Mr. Carey: Note an objection.

10 Q- What occurred between you and him? A. 
Why, the hammer I gave him wasn’t much good, 
had a poor handle into it, and he-started hollering 
at me about it, and of course we got into an argu­
ment about it and I got up on the engine and the 
engineer parted us.

Q. What was the matter with the hammer that 
you had given him? A. The handle wasn’t no 
good into it.

Q. Why did you give him that kind of hammer 
20 that was no good? A. Didn’t have much—

Mr. Carey: I object to it as immaterial. 
(Discussion.)
The Court: All right. I will overrule the 

objection. Take your exception, Mr. Carey.

A. Didn’t have no—many good ones.
Q. Do you know what was the practice about 

the engineers and firemen trying to keep posses­
sion of their small tools during the time you were 

m  W0I*king there? What did they do about trying* 
to keep possession of their own small tools? A. 
Why, they tried to get tool boxes—

Mr. Carey: I object.
The Court: I will overrule it, and take your 

exception.
(Answer repeated.)

A. (Continuing)—to put their tools into.
Q. How would they keep possession of them 

40 then? A. Lock up.
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Mr. Carey: Who is ‘ ‘ they ’f ?

Q. How would the engineers and firemen keep 
control of these small tools?

Mr. Carey: I object. It has not been shown 
as yet that Hanson had a tool box.

The Court: I realize that, and if he wishes 
to pursue it I am going to give you the benefit jo 
of an exception. I believe you are right.

Mr. Simpson: I think we shall take it. I 
think I can convince your Honor I am right 
on the motion when we get to it.

The Court: I am not going to discuss it.
I will overrule the objection. Take your ex* 
ception.

Mr. Carey: May it be understood I am ob­
jecting and my objection goes to all testi­
mony at this time, and I won’t be obliged to 20 
repeat it?
. The Court: Yes, whatever else, I suppose 

that is in line with the testimony that is now 
being pursued.

Q. How did engineers and firemen keep control 
of these small tools, as you say they did? A. The 
engineers—

Mr. Carey: Nobody says they did yet. He 
hasn’t said anything about firemen keeping 39 
possession.

Q. How would the men, engineers or firemen 
that worked on locomotives keep control of their 
small tools? A. The engineers would take small 
tools and lock them up in a box.
By the Court: What about firemen ? Are you 
speaking only of engineers? A. Yes.

Q. Only of engineers? A. Yes, sir.
40
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By Mr. Simpson:
Q. In that way they kept control of the tools for 

the locomotives'? A. Yes.
Q Were there regular crews there where the 

firemen and engineer always worked together— 
regular crews? A. Yes.

Q. Did you have to put on the gauge lights ? A. 
10 Yes.

Q. Who would get on the engine first, the fire­
man or the engineer? A. The fireman generally 
would.

Q. What would he do with the gauges when you 
put them on? Would he fasten them on? A. I 
generally put them on myself and he would light 
them.

Q. He would light them? A. Yes.
Q. Have you seen the firemen filling the lubricat- 

20 ing cups on the engines? A. Yes.
Q. Was that the general custom?

Mr. Carey: I  object.

Q. Had you seen it doiie often? A. Yes.
Q. How would they do it? How would they fill 

the oil cups on the engine, the firemen? A. Just 
one little valve they screwed entirely out.

Q. Did they use anything to screw the valve? 
A. Use a monkey wrench.

30 Q- Monkey wrench? A. Yes.

Cross Examination by Mr. Carey:
Q. You say you had worked as a tool man there 

three or four months before Mr. Hanson was 
killed? A. I should judge, as near as I could 
judge.

Q. Are you working there yet? A. No, sir, I 
am not.

Q. Where are you working now? A. Working 
40 at the Remington Arms, in Hoboken.
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Q. You attended to putting tools on; the engines 
as they were going out! A. Yes.

Q. Taking tools off the engines as they came in! 
A. Yes, sir.

Q. And that was the regular practice when the 
engine came in, you stripped it of tools'! A. Yes. 

Q. When it went out you equipped it with tools!
A. Yes. i i _ ^ '

Q. And the tools, the monkey wrench, chisel and 
hammer, and so forth, were the engineer’s tools, 
were they not! A. Yes.

Q. And the firemen had as tools a hook and 
shovel! A. Yes, sir.

Q. And shaker rod! A. Yes, sir.
Q. And then he also had some flags which Were 

used on the engine! A. Yes.
Q. And the gauge lights! A- Yes.
Q. That was all he had! A. Yes.
Q. Now a shovel would be used on one engine 

one day and on another engine another day, would 
it not! A. Yes.

Q. Made no effort at all to keep the shovels with 
the same engines! A. No, sir.

Q. Or the hooks with the Same engines'! A. 
No, sir.

Q. Or the shaker bar with the same engines! 
A. No, sir.

Q. They were all standardized and were used 
interchangeably upon all the engines, were they 
not! A. Yes, sir.

Q. Now you say that when you got behind some­
times the fireman would help you! A. Yes.

Q. It was one of those occasions that he would 
help you, wasn’t it! A. Yes, sir.

Q. Were you there on the night of August 3rd! 
A. I don’t remember.

Q. Were you working there on August 3rd! A. 
Yes, must have been.

10
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Q. Well, must have been; why do you say must 
have been*? A. I was working every night.

Q. Worked nights then, did you? A. Yes, I 
did work nights.

Q. You didn’t know what engine was going out 
on the pick-up until away along toward eleven or 
twelve o’clock.at night, did you? A. No, sir.

10 Q. And then you would put the equipment on 
the engine for the pick-up? A. Yes, sir.

Q. As soon as you found out about it?
(No answer.)

Q. The small tools were tools which belonged 
to the engineer? A. Yes, sir.

Q. And which the engineer used? A. Yes, sir.
Q. Some of the engineers had boxes for their 

small tools, did they not? A. Yes, sir.
20 Q- Those boxes had the engineers’ names on 

them? A. Yes, sir.
Q. Then when you found the engine on which 

an engineer was going out you would, if he had 
a tool box of his own, put that on for him? A. 
Yes, sir.

Q. Otherwise you would do what? A. I 
would furnish him with other tools; loose tools.

Q, You would furnish him with other tools, and 
those tools you would get from the storehouse or 

30 i rom the tool car? A. From my tool car.
Q. But where he had a tool box of his own then 

you put that tool box on? A. Yes, sir.
Q. And the engineers were the only ones that 

had the tool boxes, were they not ? A. Yes, sir.
Q. The fireman’s tools were used interchange­

ably all the time? A. Yes, sir.
Q. Now you say that when you would go out 

sometimes that when you came back you would 
find that some small tools had gone? A. Yes.

40 Q* Well» somebody else took charge while you 
were out, didn’t they? A. No, sir.
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Q. Eh I Didn’t the roundhouse foreman take 
charge there! A. No, sir.

Q. Didn’t he have supervision there! A. Yes, 
sir.

Q. Yes; and men were not allowed indiscrim­
inately, to go and get tools for themselves, were 
they! A. No, sir.

Q. No; so that if tools were taken while you 
were out, why, it was under the supervision of 
somebody connected with the roundhouse theix 
wasn’t it! Wasn’t it! A. I suppose so.

Q. Yes. And you wouldn’t know whether the 
engineer got the tools or whether the fireman 
got them! A. No, sir.

Q. Now, as a matter of fact, Mr. Holt, if there 
were tools lacking on an engine, did not the en­
gineer come right to you and report to you! A. 
Yes, sir. 20

Q. And didn’t you then go and get the tools 
yourself! A. Yes, sir.

Q. A fireman didn’t come to you to report tools 
lacking, did they! A. Sometimes.

Q. Sometimes! A. Yes, sir.
Q. If some of their tools were lacking the fire­

man came to you! A. ¡Sometimes the fireman 
would come when the engineer’s tools were not 
there.

Q. Came for the engineer! A. No; the fire- 30 
man lots of times would come for the engineer’s 
tools, say they were missing, and lots of times 
came to me—he would be on the engine first and 
see what was-missing.

Q. Then you would get the missing tools and 
put them on the engine! A. Yes, sir.

Q. Now do you know of your own knowledge 
whether there was any shortage of tools for the 
engines that were going out on August 3, 1913!
A. I am quite sure there was. 40
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Q. Well, what was the shortage? A. On hooks 
and scoops. On hooks and. scoops and hammers, 
we most always was short of.

Q. Yon are sure on this August 3rd, there was 
a shortage? A. On some of the tools, I couldn’t 
say all.

Q. On some of the tools; you couldn’t  say 
10 whether firemen’s tools or engineer’s tools? A. 

No,rI couldn’t.
Q. You couldn’t say on what engines the short­

age occurred? A. No, 1 couldn’t say; I never 
kept track of the engine.

Q. You don’t know whether on the second or 
third of August there was any shortage on en­
gines that were to go out on the pick-up train? 
A. I know there was a shortage on hammers.

Q. On that engine ? A. On the pick-up engine, 
20 yes.

Q. On the pick-up engine at that time? A. Yes, 
sir.

Q. On what day? A. Well, I  couldn’t say. The 
day I had trouble with Pete Hanson.

Q. Oh, yes, that was some time before, wasn’t 
it? '

Mr. Simpson: A week before.
The Court: He said a week before.

30 A. The time I had trouble with Pete Hanson, then 
I know there was a shortage.

Q. Was that shortage made good? A. I 
couldn’t make it as good as it.ought to have been.

Q. Was that shortage made good? A. Yes.
Q. When, on that very day? A. I  couldn’t say.
Q. Did you get a good hammer for him on that 

very day ?. A., We got as good as,I  had. It was 
no good one, ho, I didn ’t have no good one.

Q. Did you get another hammer for him1? A 
40 Yes.
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Q. And handed it to him? A. Yes.
Q. Who was the engineer at that time? A. I 

couldn’t say; don’t remember the . engineer's 
name.

Q. Was Carpenter there? A. I think it was 
Carpenter, but I wouldn’t swear who the en­
gineer was; I don’t remember.

Q. The engineer came, did he? A, The en­
gineer came.

Q. And parted you and Hanson? . A. Yes, sir.
Q. Then another hammer was..provided? A. 

Yes.
Q. Any everything was satisfactory? A. Yes.
Q. Now that is the last shortage which you have 

any definite recollection of prior to the time Mr. 
Hanson died?- A. That is the only time.

Q. That is the only time? A. That T know ¡of.
Q. Only time that you know of? A. Yes, sir.
Q. These shovels and hooks and so forth, were 

all kept by you in the storage house or the tool 
car, were they not? A. Yes, sir.

Q. Whenever there was a shortage, that is 
where they came for them.? A. Yes, sir.

Q. Nowyou speak about the effort to keep pos­
session of the small tools; that was the effort 
which the engineer made, was it not? A. Yes, 
sir.

Q. And that related to the tools which the en­
gineer kept when he had a private tool box in his 
own private tool box? A. Yes.

Q. And to no other tools? A. No, sir.
Q. Was there anybody else on as tool boy while 

you were there? A. Not as tool boy. They had 
a headlight boy.

Q. Headlight boy? A. Yes.
Q. You were on nights at that time? A, Yes, 

sir.
Q. And then they had somebody who was on 

day time? A. Yes, sir.
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Q. Same time? A. Yes, sir.
Q. Did they have only one at night and one at 

day? A. Yes, sir.
Q. When did you see the firemen attend to lu­

bricating an engine ? A. Why, different times.
Q. Where? A. On the right hand side—the 

lubricators.
10 Q- Where was the engine ? A. Right there 

when I was putting tools on them, right opposite 
the tool car.

Q. Whom did you see do it? A. I couldn’t 
mention any names.

Q. You can’t mention any names? A. I  can’t 
mention the names; I know I seen them do it.

Q. Not a single fireman can you name that did 
it? A. There was different firemen. I seen my 
own brother do it, I have seen lots of others do it.

20 Q. Your brother a fireman? A. Yes, sir.
Q. You remember you have seen him do it ? 

A. Yes, I seen several of them. A good many of 
them does it when the engineer is behind.

Q. When the engineer is behind? A. Yes; if 
he happens to be busy.

Q. Done it at other times? A. Yes, lots of 
times they do it, other times.

Q. But it was your duty to attend to taking the 
tools off of all the engines and putting tools on 
all the engines when you were on duty there? A. 
Yes, sir.

Redirect Examination by Mr. Simpson:
Q. When these firemen would come for the en­

gineer and complain about the small tools not 
being ready or not in there, would you give them 
to the firemen? A. Yes, sir.

Q. Give them what they wanted? A. Yes, if I 
had them.

40 Q. And they take them on the engine? A. Yes, 
sir.
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Q. Now you said that there was a shortage there 
about a week before he was killed. How long was 
it before that shortage was made good? A\ I 
couldn’t say.

Q. Well, how long did you work as tool boy 
after he was killed? . A. Why, I  should judge 
about six months anyway.

Q. Was that shortage ever made good while 10 
you worked there? Was it ever made good? A.
Oh, it was made good afterwards.

Q. H ow  long after he was killed? A. I couldn’t 
say; I suppose a week, maybe.

Q. A week? A. Maybe less; I couldn’t say how 
long.

By the Court:
Q. Do you know whether it was made good be­

fore he was killed? . A. Sure, there was lots of 20 
times when it was short—had lots of tools, and 
lots of times we were short.

By Mr. Simpson:
Q. Just try and fix your mind on something. 

You say there was a shortage about a week before 
he was killed. How long were you there after 
that? You had told him about this bad hammer 
and you told him you couldn’t give him any, you 
didn’t have any; how long was that after that that gQ 
the shortage was made good?

Mr. Carey: He testified it was made good 
the same day.

Mr. Simpson: He hasn’t testified to that.

Q. How long was it according to your memory 
before that shortage was made good after you had 
the argument; was it a week or two weeks or three 
weeks; how long was it ? A. I think it was around 
a week. 40
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Q. About a week! A. That they got new tools 
in.

Q. You remember when he was killed, don’t 
you! A. I remember it.

Q. Hearing about it! A. Yes, hearing about it.
Q. That is in your mind! A. Yes.
Q. You remember the new tools came in, don’t 

¡10 you! A. I remember new tools coming in.
Q. Did they come in after he was killed or im­

mediately at the time he was killed or two weeks 
before he was killed; when did they come in! A. 
Well that, I can’t remember.

Q. What is your best memory on it! You re­
member the man being killed and you remember 
the tools coming in; was it after he was killed 
or when was it! A. I can’t say exactly when it 
was.

20 Q. You couldn’t say exactly! A. I couldn’t 
say.

Q. What is your best judgment! A. After­
wards—my best judgment.

Q. That is your best recollection, although you 
can’t say positively! A. No, sir, I  cannot.

Recross Examination by Mr. Carey:
Q. This shortage of which you have the definite 

recollection was only the shortage of a hammer, 
:*0 wasn’t it! A. Yes, and some scoops.

Q. And that was made good on that day—some 
scoops! A. Yes. < V

Q. On that day that you had an argument with 
Hanson! A. Yes.

Q. Who complained of the shortage of scoops on 
that day! A. I couldn’t say who.

Q. Hanson did not! A. No, he didn’t  complain 
of scoops, no, sir.

Q. And he never complained to you of a short- 
40 age of scoops, did he! A. Why, he might have'
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before that, I don’t remember, but that is the only 
real argument I had with him.

Q. That is the only time you ever remember 
his complaining of a shortage to you? A. Yes, 
of his hollering out.

Q. You don’t recall whether there was any other 
shortage on that day or not, do you? A. No, sir.

Q. Eh? A. I think there was scoops short— 10
Q. You thinks but do you know? A. I wouldn’t 

swear to it.
Q. You know that there was a shortage of 

scoops from that time on until after Hanson died?
A. I know there had been a shortage of scoops.

Q. You know there was -a shortage of scoops 
from that time on after you had the argu­
ment with Hanson, about the hammer, until the 
time of-his death? A. They was quite short of 
scoops. We picked up old scoops like that, and 20 
give them the best we could find.

Q. Did that oecur between the time you had the 
argument with the hammer and the time when 
Hanson died? A. Yes, we were short; had often 
been short before.

Q. Did that occur after the time you had the 
argument with Hanson and the time when he died?

The Court: This shortage of scoops?

A. Sure; we was short often before that. 30

By the Court:
Q. You are asked if there was a shortage hap­

pening in scoops, not having enough scoops, be­
tween the time of the question you spoke of with 
Hanson about the hammer and the time of his 
death? A. Yes.

By Mr. Carey:
Q. You remember that distinctly? A. Yes, sir. 40
Q. Who complained about it? A. Different 

firemen.
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Q. Who? A. I couldn’t  mention no names. I 
didn’t keep track there. Something I never kept 
track of.

Q. Yet you are prepared to testify that those 
inquiries occurred after—

Mr. Simpson: Do not answer.

10 Q- —the time of the argument with Hanson and 
between that time and his death?

Mr. Simpson: I object to the form of that 
question, whether the witness is prepared to 
testify.

The Court: I suppose that portion could be 
well be left out and say he does so testify.

Q. Do you then testify that after the argument 
about the hammer and between that time and the 

20 time of Hanson’s death there were shortages of 
scoops? A. Yes, sir.

Q. That you know positively, do you? A. Yes, 
sir.

Q. Now when the shortage occurred they would 
come to you about it? A. Yes, sir.

Q. And you would get the shortage from the 
storehouse? A. If they had them.

Q. And from the tool car? A. Yes, sir.
Q. That is the only place you had to get them, 

30 wasn’t it? A. From my tool car. If I  didn’t have 
the tool car I  had the storeroom, and I had to go 
to the storeroom, and lots of times we didn’t have 
them in the storeroom, and I would scrape up what 
I could find and give them the best I  had.

Q. Where would you go for them then? A. 
Run around in the roundhouse and see if I  can 
find any there, pick them up wherever I  could find 
them.

40
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Redirect Examination by Mr. Simpson:
Q. When you came back and lost these tools who 

did you complain to ?
Mr. Carey: I object. He has not testified 

he complained at all.

By the Court:
Q. Did you complain to anybody? A. Yes, I IQ 

complained to the foreman.

By Mr. Simpson:
Q. And when you tried to get tools you went, 

you say, to the storehouse? A. Yes.
Q. And the tool car? A. Yes. If I didn’t have 

them in the tool car I would go to the storehouse.
Q. If you didn’t have them in either place where 

would you get them? A. Wherever I could find 
them. 20

Q. If you couldn’t find them who would you try 
to go to to get them, to get an order for them?
A. The foreman.

Q. What would the firemen do if you couldn’t 
get tools for them?

Mr. Carey: I object. He hasn’t testified— 
The Court: Let’s have if it ever occurred.

By the Court:
Q. Did it ever occur that you could not get tools 3p 

before a train or engine went out? A. No, sir;
I got them, but they went out late.

Q. Now Mr. Holt, did I understand you to say 
that you were on duty on Sunday, August the 3rd?
A. Yes, sir.

Q. What were you on, day duty? A. Night 
duty.

Q. When did you go on? A. Went on seven 
o ’clock at night.

40
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Q. Went on at seven P. M. and went off— A. 
Seven A. M.

Q. I understand you to say also that it was your 
duty to place upon engines that were to make runs 
tools, that is tools such as scoops, hooks, grate 
shakers and also what have been called small tools 
such as hammers, monkey wrenches, chisels and 

10 so forth? A. Yes, sir.
Q. That was part of your work there? A. Yes, 

sir.
Q. Now then, when, with respect to the time 

when an engine was to start its run, would you 
place those tools upon the engine? A. When the 
hostler would pull him out of the roundhouse and 
get him out opposite the tool car, then I would 
put them on.

Q. That would be how long before the engine 
20 would start the run? A. Why, around fifteen, 

maybe twenty minutes, and sometimes a half hour, 
according to how early the hostler brought him 
out.

Q. It would be encompassed, you think, within 
anything from fifteen minutes to a half hour be­
fore the engine would actually be started on its 
run? A. Yes, sir.

Q. Would not do it, of course, until the engine 
was brought out of the roundhouse by the hostler 

30 and placed opposite the tool car? A. No, sir.
Q. As I understand you also, these tools which 

you have spoken of that they would try to keep, 
were the small tools, that is hammer, monkey 
wrench and chisel and such like? A. Yes.

Q. That did not refer to the scoops and hooks, 
and so forth? A. No, sir.

Q. And who was it that would do anything with 
regard to keeping of such tools? A. The en­
gineer.

40 Q. The engineer only? A. Well, the fireman 
would see that he have them when he got out.
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Q. When would the fireman see that these small 
tools were either on or not on the engine? Where 
would the engine be when he would do that? A. 
Be outside, opposite the tool car.

Q. How long would that be, as a rule, before the 
engine would be started on its journey? A. 
About, around fifteen minutes or so.

Recross Examination by Mr. Carey:
Q. Then you would not know yourself whether 

there was any shortage of tools on a particular 
engine until about fifteen or twenty minutes be­
fore they started out, would you?

The Court: From ten minutes to a half 
hour.

A. No, sir, I would not.
By the Court: Would you know what engines were 
going to take runs until they were placed by the 
hostler on the track in front of the tool house? 
A. Yes, sir.

Q. You would have notice of what engines were 
to go? A. Yes, sir.

Q. How would you have notice ? A. I  would go 
and ask my engine dispatcher who was going out 
on the engine and what engine was going out, the 
number of it, and what they were to go on.

Q. When would you do that with respect to the 
time you started work? A. Went that night and 
see what was there.

Q. When you were working on night duty you 
would go to whom? A. To the engine dispatcher.

Q. What would you ask him? A. Ask him what 
engines was going out.

Q. What would that refer to, all the time that 
you would be on service from 7 A. M. to 7 P. M. ? 
A. Couldn’t  go for them only.a little while ahead 
of time.

10

20

30

40



270

James Holt, for Plaintiff■—Recross

Q. How far ahead of time? A. Couple of 
hours.

Q. A couple of hours? A. Yes*—who the en­
gineer and firemen were.

Q. Did you hear this? So that you had infor­
mation a couple of hours in advance of the time 
that the engines were going to be placed in front 

10 of your tool house? A. Yes.
Q. How often during the night or your service 

there would you do that, that is, between 7 P. M. 
and 7 A. M.? A. After I get engines fixed up 
that had to be there I would go in again.

Q. Do you mean about two hours ahead again? 
A. Yes; and after they came out I  would go again.

Q. I understand.

By Mr. Carey:
20 Q- About what time would you go in to inquire 

about the engine that went out on the pick-up? 
A. Well, that was a regular run. I don’t remem­
ber all the time I would go in. I  suppose I would 
go in maybe around one o’clock and find out. I 
don’t remember it. I couldn’t say for sure.

Q. Went out about 3.45 from the house; then 
you would go in about one o’clock? A. Some- 
wheres around there.

Q. And find out what engine was going out and 
30 who was going on it? A. Yes.

Q. Was there any shortage of tools of any kind 
for the pick-up engine on the morning of August 
4, 1913? A. August 4th?

By the Court:
Q. I may help you, Mr. Witness. You say you 

were on duty Sunday, August 3rd, from 7 in the 
evening until 7 the next morning, which was the 
morning of August 4th. You say the pick-up went 

40 out about 3.45 the morning of the 4th. That is 
the schedule time. Now read the question.



271

James Holt, for Plaintiff—Recross

(Question repeated as follows: “ Was there 
any shortage of tools of any kind for the pick­
up engine on the morning of August 4th, 
1913!)

A. The only time I remember the shortage for the 
pick-up—

The Court: No. No.
Mr. Simpson: I submit we are entitled to 

that answer.
The Court: I  think— Listen to the ques­

tion.
Mr. Simpson: The question is was there 

any shortage on the morning that that train 
went out on the 4th of August, and he begins 
to say the only shortage I remember. 'Sup­
pose he continues and says, “ is on the 4th of 
August” !

The Court: All right. Gro on and finish 
what you were going to say.

A. —is when I had the trouble with Mr. Pete Han­
son.

Q. That is what I thought you would say. 
Which was a week before his death! A. Yes, the 
only time I know for sure.

The Court: I will let the answer stand.

By Mr. Carey:
Q. Was he going out on the pick-up train at that 

time! A. Yes, sir.

By Mr. Simpson:
Q. You don’t know whether there was or wasn’t 

a shortage on the morning of August 4th, 1913, 
do you; don’t remember anything about it! A. 
I  only remember about the time when I had the 
trouble with Pete. I know there was a shortage.

10
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Charles Brusle, recalled.

Direct Examination by Mr. Simpson:
Q. Can you tell me what this indicates as to 

what work Hanson did on the pony engine on the 
3rd of July, 1913? A. Yes. When not on the 
road with the pony engine he done the work of 

20 cleaning on the pony engine.
Q. That means cleaning of machinery as well as 

the exterior? A. That I don’t know. I am not in 
a position to answer.

Q. It was shop work of some kind? A. No, sir; 
I believe he cleaned the exterior and the interior, 
that is, it is something on the style of a passenger 
car, and they cleaned the outside of it, cleaned the 
windows and cleaned the cab, and such things as 
that. Even got a fire ready in case there was a 

20 short call.
Q. There was nothing running, that is, the en­

gine was standing still? A. Yes.
The Court: That refers to what date ?
The Witness: July 3, 1913.

Cross Examination by Mr. Carey:
Q. Do you know whether at that time the fire­

men did any work on the regular engines during 
off hours? A. During off hours?

•m Q- Yes. A. No, sir; I do not believe they done 
any cleaning, if that is what you mean, off hours 
or on hours.

Q. There was a difference between the pony en­
gine and the regular engines? 'A . Yes.

Q. In that respect? A. Yes, sir.
Mr. Simpson: I believe I have offered all 

my exhibits.
Mr. Carey: I offer in evidence this map 

which has been testified from.
The Court: That may be marked.40
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(Marked considered Exhibit D-6.)
The Court: Everything has been offered?
Mr. Simpson: The book of rules, the green 

paper, the map, the keys; that is I  think all 
that we offered.

The Court: That closes the case as far as 
the testimony is concerned then, does it?

Mr. Carey: I will call Mr. Kathan.

J o h n  F. K a t h a n , recalled.

Direct Examination by Mr. Carey:
Q. Mr. Kathan, did Mr. Hanson to your knowl­

edge have any special tools of his own on the 
pony engine? A. No, sir, not as I  know of.

Q. Did he have anything on that engine except 
the regular tools of the fireman? A. That is all 
he had.

Q. This fireman’s hook which was used on the 
pony engine, was that a hook which could be used 
on any other engine? A. No, sir.

Q. Why not? A. Too short.
Cross Examination by Mr. Simpson:

Q. The pony engine had a locked tool box, didn’t 
it? A. Locked tool box, yes.

Q. And he had—you have one of the keys to 
that tool box, haven’t you? A. Yes, but it ain’t 
there.

Q. Now wait, don’t be so quick with your an­
swers. You have seen the key, haven’t  you, of 
the tool box? A. Yes.

Q. Where are they now? A. The keys are 
down to the roundhouse foreman—no, the fore­
man’s office, Weehawken.

Q. Why didn’t you produce them to show this 
jury that they are not the same keys? A. You 
didn’t ask me to.

10
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Q. You know those keys were furnished him by 
the defendant company! A. Yes.

Q. You knew that all you had to do was to pro­
duce the other keys to show that they ;were not the 
same as these, didn’t you! A. If you had asked 
me I would have brought them.

Q. Didn’t you know that! A. They are not 
10 my property to produce.

Q. You didn’t try to get them up here! A. I 
would if I had been told.

Q. You haven’t got them with you! A. No, 
sir; I have got no right to carry company prop­
erty.

Q. There were keys to the tool box on the pony 
engine! A. Yes, there were keys.

Both sides rest.
20

Motion for Direction of Verdict.

Mr. Carey: If the court please, before pro­
ceeding with the summing up I wish to move 
for a direction of verdict on behalf of the 
defendant on the same grounds as were stated 
in the motion for nonsuit.

30 (The jury was excused until to-morrow
morning at ten o’clock, pending the motion 
for direction.)

The Court: Now, Mr. Carey, I  guess we 
are ready. As I understand you, you are now 
moving a direction of verdict on the same 
grounds that you urged in your motion for 
nonsuit!

Mr. Carey: Yes, sir.40
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The Court: No objection to that.
Mr. Carey: And also the further ground 

that it appears affirmatively from the testi­
mony in the case that if this decedent was on 
his way to get tools from the pony engine to 
put them on to any other engine he was doing 
that which was not within the scope of his 
employment, and consequently at that time 
the relation of master and servant did not 
exist between him and the defendant.

Mr. Carey: Before I begin the argument, 
perhaps I better make a motion with refer- 
once to the striking out of certain testimony, 
because that may have an important bearing 
upon the question of what testimony remains 
upon which the court will make its ruling as 
ot the question of a direction of verdict.

The Court: Of course, if you are going— 
there is testimony which you have already 
directed the court’s attention to, in other 
words, with reference to these conversations, 
and I have already passed upon them.

Mr. Carey: I want to put it to the court a 
little different way than I did before in view 
of what has come out now. My motion is 
that that part of the statements showing ex­
pressions' to the effect that he was going to 
the roundhouse for the purpose of getting 
tools from the pony engine and putting them 
on the pick-up and for the purpose of getting 
his overalls should be stricken out, because 
that declaration is self-serving—those dec­
larations are self-serving, they are hearsay, 
and they are not part of the res gestae, and 
further, that these expressions are not com­
petent evidence of the truth of the assertions 
contained in them—they are not to be ad­
mitted for the purpose of establishing the 
truth of assertions contained in them.

10
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(During the discussion on the motion Mr. 
Simpson offered to file an amended complaint, 
to which offer Mr. Carey objected.)

(Adjourned to October 31,1916, at 10 A. M.)

10
Jersey City, New Jersey, October 31, 1916.

The Court: In the case at bar, Hanson vs. 
The New York Central & Hudson River Rail­
road, we had concluded an argument on a 
motion to direct, last night, I think that argu­
ment or that motion was a two-fold motion: 
One was to strike out certain testimony, com­
prehending declarations made by the intes- 

2q tate,1 and the other part was a motion directed 
purely to a direction of verdict.

I will decline to strike out the evidence or 
testimony which was requested to be stricken 
out, and I will also decline to direct a ver­
dict.

I put it in that manner, Mr. Carey, because 
I understand that preliminary to your motion 
to direct there should have been considered 
the motion to strike out the testimony, which 

30 I am referring to, so my answer to your 
motion should be in that two-fold shape also. 
I therefore decline to strike out as well as de­
cline to direct a verdict.

Mr. Carey: The motion that I  stated to the 
testimony also comprehended a motion to 
limit the effect of the testimony if it was per­
mitted to stay in.

The Court: Let me hear that, Mr. Kelley. 
I think, however, I  understand the situation. 

40 I do not know how I am going to look at it



277

Motion to Direct Verdict

in any other manner except as I may charge 
the jury upon that point. My mind has not 
changed from what I  had to say to you at the 
time of the argument. I think its value and 
its limit, is entirely encompassed by what facts 
may be established, if they have been estab­
lished, in connection with what would be 
necessary to have completed the act which the 
declaration or declarations seem to have con­
templated. That is, for instance, if it has not 
been established that there was this pony en­
gine, why, of course it could not be stated 
then, nor could these declarations be usable 
to establish the fact that there was a pony 
engine, in other words that must be estab­
lished aside from the declaration. They also 
allege that they are not only on the pony en­
gine at or about the roundhouse, but that the 20 
pony engine contains certain tools. The dec­
laration standing alone is not the establish­
ment of the fact that there were tools on the 
pony engine, but that fact must be established 
by other evidence, and until it is established 
the value does not go to the point which I have 
just suggested as to establishing the fact that 
there were tools. I do not know how else I 
am going to limit it upon this answer to this 
motion. 3y

Mr. Simpson: That is the only thing your 
honor can say when you charge the jury, to 
tell them the effect of it. That is the testi­
mony.

The Court: The best I can say to you is 
what I have said and what I have said during 
the argument. Of course there is this to it, 
if you desire to present to me the requests to 
charge upon that line—you have presented 
certain requests to me already—if there are 40
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requests which are desired to direct my at­
tention to this particular matter, why, I  will 
be very glad to have those requests, and of 
course that will put you in a position then 
that if I  do not charge them you may have 
your exception to my failure to charge.

Mr. Carey: I hand the court some addi­
ng tional requests to charge.

(Hands the court a paper.)
The Court: Very well. I  think request 

number four clearly indicates what your con­
tention is with regard to these declaratory 
statements, because on a casual reading of it 
it is in the form of my expression yesterday, 
and if it is, as I  digest it more thoroughly, I 
will accede to your resquest to so charge, and 
if it is not, then of course not do so. 

oq Mr. Carey: My idea being that the declara­
tions which have been admitted in evidence 
are not sufficient and do not tend to prove the 
position of this pony engine, that tools were 
on it, that those tools are suitable for use on 
the pick-up engine, that it was the duty of 
Mr. Hanson to procure these tools and place 
them upon the pick-up engine, nor anything 
relative to the substantive facts which arc 
necessary to establish those contentions. 

oq Mr. Simpson: I made a motion yesterday
to file an amended complaint on the ground 
we had tried the case thoroughly on the facts 
and if there was any question about the com­
plaint had a short complaint drawn up that 
I wanted to file as an amended complaint, 
on the ground that there possibly could be no 
surprise now, because Mr. Carey took two 
days to prepare his case and prepared to meet 
the case of the plaintiff as proven.

40 The Court: Mr. Simpson, I do not think I
should permit that now.
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Mr. Simpson: All right, sir.
The Court: But you have the fact that I 

gave you full and ample opportunity to make 
the amendment.

Mr. Simpson: All right, sir.
The Court: And for the further reason—I 

don’t know, but I am fearful that if I permit 
it some other question would arise again.

Mr. Simpson: I  will withdraw the request. 
I think your honor is quite right.

The Court: Which would embarrass us and 
delay the completion of the trial at issue.

(The jury returns to the court room and 
resume their seats.)

Argument Omitted.

Court’s Charge to the Jury.

Gentlemen of the jury:
This is an action brought by B-ose Hanson, as 

administratrix of the estate of her deceased hus­
band Peter Hanson. The action is brought under 
what we commonly know as the Federal Employ­
ers ’ Liability Act, and the damages sought to be 
recovered are those permitted to be recovered, if 
a recovery may be had, under what we commonly 
know as the Death Act. Both of those acts will in 
their proper place and in the proper time in my 
charge to you be brought to your attention.

It is entirely fitting in my estimation, gentle­
men, that I should at the outset say to you that 
this case is one which is likely to give you greater 
difficulty in its proper solution than most other 
cases which would come before you. It is a case,
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because of the circumstances, because of the testi­
mony and the character and kind and class of the 
testimony which will require your best thought 
and consideration. I must assume, not knowing, 
of course, what your thoughts are or having any 
way in which I can ascertain them, rightly and 
correctly, that you have up until this time formed 

10 no exact and positive conclusion and that you will 
not reach that point until you have had before you 
that which you already have, namely, the testi­
mony in the case and the rules of law which are 
applicable to a case of this character, because you 
see unless you have both before you, that is, the 
testimony and the law applicable, you are not in 
a position to have arrived at a conclusion; in other 
words, you are in a position where you have a 
piece of work to do requiring tools and materials, 

20 and you have a part of each of them or you have 
the materials and not the tools; until you have all, 
you will agree with me I am sure that you could 
not properly perform the work you set out to do. 
That is the situation in this case.

The Federal Employers ’ Liability Act, as far as 
it is necessary to bring it to your attention, pro­
vides in this manner—and I am omitting from the 
reading of the text of the sections of the act those 
words and phrases which are not pertinent to 

CiO the case in hand. Section two of the act provides 
that every common carrier by railroad engaged 
in interstate traffic or commerce—that is, com­
merce carried on between the different states of 
the Union, for instance, as between the State of 
New Jersey and the State of New York, or the 
State of New Jersey and the State of Pennsyl­
vania—shall be, Congress has said, liable in dam­
ages to any person suffering injury, while he, that 
person is employed by such carrier, that is, such 

40 railroad, in any of such jurisdictions ; or in case of
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the death of such employee, to his or her personal 
representatives for the benefit of the surviving 
widow or husband or children of such employee, 
resulting—meaning the injury or the death result­
ing (and this is important) in whole or in part 
from the negligence of any of the officers, agents 
or employees of such carrier or by reason of any 
defect or insufficiency due to its negligence, in its 
cars, engines, appliances, machinery, track, road­
bed, works, boats, wharves or other equipment.

You can easily gather from that reading that 
there are three things, three primary things that 
must be established before a recovery can be had: 
first, that the carrier—or, making it more perti­
nent to the case you have before you, the defend­
ant in this action, the railroad company—was en­
gaged in interstate commerce. Admittedly, that 
is so in this action. Secondly, that at the time 
of the happening, whether it resulted in injury 
without death or injury with death, the party 
injured must have been engaged in interstate com­
merce for the carrier or railroad company. 
Thirdly, that the thing complained of by which 
or through which the injury was brought about 
or the death was brought about was the proximate 
result of negligence chargeable or attributable to 
the defendant company or its servants or agents.

On the second point, as' to whether or not, gen­
erally, Hanson was engaged in interstate com­
merce, there seems to be no controversy, because 
it seems to me undisputedly clear that his work 
was that of a fireman upon a train known as a 
pick-up train, which was a train used in inter­
state commerce, that is, its business carried it 
from and through the State of New Jersey into 
the State of New York.

The first controversy in this action, or the first 
question of dispute, seems to arise upon this point,
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as to whether or not Hanson at the time of the 
happening in question was so engaged in such 
work as constituted a work in interstate commerce. 
Understand now, gentlemen^ and do not be con­
fused about this, it is admitted that his general 
work was that of a fireman upon a train used in 
interstate commerce, that is, upon an engine used 

10 to draw a train or trains engaged in interstate 
commerce. The controversy is not about that. 
The controversy is was he at the time that he 
was killed engaged in or about the doing of an 
act within the line of his employment and which 

. was an act which, if performed, would, under the 
Federal Act which I have read to you from, have 
been an act in interstate commerce.

It is alleged by the plaintiff that this is the 
situation, that Hanson was upon his way proceed- 

20 ing through the yards of the defendant company 
at Granton, in this county, to the roundhouse, 
that the purpose upon which he was bound was 
to go to an engine at or near the roundhouse which 
has been variously designated as the pony engine 
or engine 25, for the purpose of taking therefrom 
certain tools to be used by and to be.-placed upon 
the engine which was to draw this pick-up train 
the next morning—the casualty happening about 
11:52, I believe, on the morning of August 3rd; 

30 and further, possibly, that he was to go to a locker 
which it is alleged he had in the roundhouse for 
the purpose of removing therefrom soiled overalls 
for the purpose of bringing them home for the 
further purpose of having them cleaned or some­
thing of that character.

I will deal immediately, gentlemen, with the 
Overall question,, as I may term it,' and»I ‘will deal 
with it in this manner, that'if that was what he 
was about to do, the doing of it was a matter of

40
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indifference so far as interstate commerce was 
concerned; or, putting it another way or in an­
other manner, it was not the doing of such a thing 
which was a matter of such concern or so neces­
sary to the operation of traips engaged in> inter­
state commerce as to warrant you in saying that 
if that was what he was doing, : if that was what 
he was about to do, that he was at the time of 
the happening engaged in interstate commerce.

So that, then, sends us back to the other allega­
tions of the plaintiff, and that was that he was 
about to go to the pony engine to remove there­
from tools, to remove them to an engine which 
was to be used the next day in interstate com­
merce. The fact is that he had not reached the 
roundhouse, that he had proceeded from the build­
ing known as 'the Y. W. C.' Ai,' towaid the’ round­
house for some distance. The distance and* ifee 
comparative distances you have before you arid 
you will recall from the testimony. It is true 
that in this case there is much of what may be 
denominated or termed circumstantial evidence. 
There is other evidence or other testimony which, 
if it is believed, as well as the circumstantial evi­
dence is believed, is what we would denominate 
as direct evidence. What you are being called 
upon, gentlemen, .’to do, is this, to consider jail 
of the evidence that there is in the'case, to weigh 
it, determine what weight it is entitled to have, 
what credibility is entitled to be accorded to each 
and every part of it, and then determine whether 
or not it is reasonable for you to draw the con­
clusion that the fact and the facts gnd the truth 
are these, that there were tools upon the pony 
engine, that they were tools that could be used 
and were proper to be used upon the engine upon 
which Hanson would have to work the next day, 
and that what he was doing, as is alleged, was
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a thing which he was called upon to do or was 
permitted to do in the performance of a duty which 
he owed to the defendant company. Keep in mind, 
gentlemen, that the burden that is cast by law 
upon plaintiffs in actions of this character is not 
shifted or changed because of this class of testi­
mony, that is, the circumstantial testimony, but 

10 always remains the same, and the burden is upon 
the plaintiff to satisfy you of the truth of those 
things by a fair preponderance of the evidence. 
That is the reason why I said at the outset, gen­
tlemen, that the task before you is probably more 
difficult than that in the ordinary case. The degree 
of force that the evidence is to have in order to 
permit you to arrive at a given result is not differ­
ent. It is that it must be established by the fair 
preponderance of the evidence. The situation is, 

20 taking the evidence both for and against those 
propositions and weighing them up, after giving 
them proper and due consideration and weight 
to which each part may be entitled, do you then 
say that it is reasonable that we should find that 
those things alleged by the plaintiff are true and 
they are the things that did actually exist.

Now that brings me to this point, gentlemen— 
and it is necessary for you to be careful in the 
use of this bit or part of the testimony which I 

30 am about to draw your attention to ; it is quite 
difficult enough for those who are, or presumed 
to be, trained in the law, to be able to properly 
apply it, and I must concede that in my estimation 
it must be still more difficult for men who have 
no legal training to be able to apply it—I am 
referring to this evidence or testimony which has 
been called declarations or statements made by 
Hanson to his wife before he left home and the 
statement or declaration made to Kathan, the en- 

40 gineer, while he stood alongside of the engineer’s
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locomotive in the yard. The wife says, finally, 
that this is what he said to her as he left his 
home, and that was, she says, about somewhere 
about eleven o’clock in the morning of Sunday, 
August the 3rd : “ I am going up to the roundhouse 
and take the tools off number 25, to put on the 
pick-up and to get my dirty overalls off—out of 

, the locker to bring home. ” Rathan says what he
said to him as he stood alongside of his locomo­
tive was—or, rather, Rathan says, “ I said to 
him, ‘Peter, where are you going?’ and Hanson 
replied, ‘ I am going to the roundhouse. ’ ’ ’ Rathan 
says he then said to him, “ What are you going 
for, Peter” And Hanson replied, “ I am going 
for my overalls.”

That testimony, gentlmen, is only valuable and 
usable to describe and denote the purpose for 

• which Hanson was proceeding. It is not evidential 
of the fact that there were tools upon the pony 
engine. It is not evidential of the fact that those 
tools were proper and suitable tools or tools nec­
essary and proper to be used upon the pick-up 
engine. It is not evidential of the fact that the 
doing of those things or of that thing was a thing 
which Hanson was called upon to perform as a 
part of the duty which he owed the company, and 
is only of value to describe or to indicate to you 
the purpose of Hanson, provided you have been 
satisfied by a fair preponderance of the evidence 
upon the> part of the plaintiff or have been satisfied 
by the plaintiff by a fair preponderance of the 
evidence that those other facts of which I have 
just spoken to you actually did exist, and those 
facts are, principally, that there were tools upon 
the pony engine, they were suitable and proper 
and necessary tools to be used upon the pick-up 
engine, and that it was a part of the duty that 
H'anson owed to the defendant company that he
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should provide such tools for the engine upon 
which he was to work the next morning.

KioW I  will not pretend, gentlemen, or under­
take  ̂ nor can I undertake to bring to your atten­
tion all of the matters which you may consider, 
pro and con, in favor of and against the substan­
tiation, or to aid you in determining the truth from 

^  nil of the evidence as to these questions which I 
have brought to your attention. They are some 
of the things, and because I name some does not 
exclude others which you may find.

It is proper and legitimate that you should take 
into consideration the time of the happening of 
this accident with respect to the time when Han­
son otherwise would have gone upon duty. The 
evidence undisputedly is, I think, that the acci 
dent happened at 11:52, or eight minutes of twelve, 

2q on Sunday morning, the 3rd. Mrs.1 Hanson says 
that ordinarily he would have left his home about 
two o’clock in the morning of Monday to under­
take his work for that day. It also appears that 
the engine upon which he would have worked on 
Monday, the 4th, would have been sent out of the 
roundhouse at about 3:30 o’clock in the morning, 
and would have been expected to or was scheduled 
to have commenced its run at 3 :45 in the morning. 
Another matter which you may take into con- 
sideration is that the engine which actually did 
go out upon the pick-up train on the morning of 
August 4th was registered in—you. will remember 
from the testimony what that means—on the after­
noon of Sunday, August the third, at 2 :22. Again, 
there are the keys which have been offered in evi­
dence. You will remember from the testimony 
what the testimony is which would go in sub­
stantiation of the fact, if it is a fact, that they 
were keys of lockers or of tool boxes upon the 

jq pony engine. I have no further comment as to
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that than to say that the burden as to that, as 
to all other things which the plaintiff asserts, s 
is upon the plaintiff, and she must establish;it jjy 
a fair preponderance of the evidence, f, > . j 

You may also take in to , consideration these 
agreements or copies of agreements which are in­
troduced in evidence. As you may find, if you 
find, that they have'any bearing upon the con- 
troversy, it is for you to decide.

Now I have said, gentlemen, that there may be 
other things, there may be other facts, there may 
be other circumstances whiclryop may find, which 
you may recall from the évidence, aside from 
these which I have brought to your attention, 
which you will find useful in aiding you to arrive 
at a proper conclusion as to these matters in issue 
which I have brought to your attention. Of course, 
if you find such, gentlemen, use them, and do not gn 
understand that I am. bringing to your attention 

 ̂ these few matters rather than any others which
you may so use. If you find—and that is the rea­
son I am bringing this matter to your attention— 
if you find that the plaintiff upon this matter, 
upon this point which I havfegust, brought, to your 
attention has mot made out her case by a fair 
preponderance of-the evidence, tfien you need not 
go any further, because then she is not entitled 
to a verdict. If she has, then your attention must 3Q 
go in another direction, and that is in the direc­
tion as to whether or not she has borne the bur^ 

v den which the law places upon her in establish­
ing the. fact, if it be a fact, that the death of her 
husband was due as a proximate result to some 
negligent act upon the part of the defendant com­
pany or its agents or servants, because you will 
remember, gentlemen, in my reading from the 
act under which this suit is being maintained 
that it is only the event that the thing complained 40

I
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of was the result of negligence upon the part of 
the defendant company or its agents that there 
may be a recovery.

The duty that rests upon a defendant company, 
or did rest upon the defendant company and its 
agents and servants, so far as I understand is 
asserted and alleged by the plaintiff, is that they 

10 were to use reasonable care in the propulsion and 
in the driving of their engines and trains over 
the tracks in the yard in question so as not to 
bring harm to those who were lawfully and of right 
there and reasonably to be expected would be 
there. In other words, the duty was that of rea­
sonable care, the care which the courts of our 
State have said may be described in this manner: 
that care which a reasonably prudent person 
would or should use considering time, place and 

20 circumstances.
It is alleged by the plaintiff that the engineer 

and fireman, either both or one, did not exercise 
the care required by that rule in keeping a proper 
lookout and of giving warning of the approach 
of their engine. The thing for you to decide— 
and I am trying, gentlemen, to use such plain 
language as will not permit you to be mistaken 
as to my meaning—the thing for you to decide 
as to that point, as to whether or not there was 
negligence is, from all of the evidence, from all 
of the circumstances as they have been portrayed 
to you, did the company’s servants, the engineer 
and fireman, transgress the rule which I have 
just given to you. If they did not, and the plain­
tiff has not satisfied you by a fair preponderance 
of the evidence that they did, then there cannot 
be a recovery, because then she has not established 
that other essential thing which must be estab­
lished in order to have a verdict at your hands, 

40 and that is, that the thing that happeend happened
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as the result, the proximate result, of a negligent 
act upon the part of the defendant company. If 
she has established that, and established it in the 
manner which I have indicated, then your atten­
tion must go in still another direction before you 
can determine upon what the amount of any 
verdict is to which she may otherwise be entitled, 
and that is, you must examine into and consider 
the acts of the decedent himself, Hanson, because 
the law places a rule in front of him to guide him 
in his actions, and that rule is that he was required 
to use that care which a reasonably prudent per­
son would or should have used, time, place and 
circumstances considered, so that he would not 
bring harm to himself.

I think it needs no argument, gentlemen, that 
to the ordinary person a place of the character 
which has been described here is a place of dan­
ger. Hanson was a man who was accustomed, ap­
parently, to railroad work, because of his length 
of service thereat. The real question and the 
exact question for you to determine upon the 
point I am just bringing to your attention is this: 
considering all of the facts, all of the conditions 
and all of the circumstances, did he, Hanson, live 
up to that rule which the law, as I have stated, 
placed in front of him for his guidance as to his 
own actions? If he did not, if he transgressed 
it, and what happened to him was in part the 
result of negligence upon his part, then under this 
present statute he or his administratrix is not 
defeated or is not prevented from having a ver­
dict, but as to a verdict then this is the situation: 
“ At common law there could be no recovery in 
such a case ’ ’—that is, if you find that Peter Han­
son was guilty of negligence in his acts which con­
tributed to the thing which happened to him, then 
at common law, that being established—and I

10

20

30

40



290

Judge’s Charge

might say right here the burden of establishing 
that is upon the defendant, and it must be estab­
lished by a fair preponderance of the evidence— 
if it had been under the common law, then the 
administratrix of Peter Hanson would have been 
absolutely barred and deprived of any verdict at 
all. Under the act under which we are working, 

10 as applicable to a case of this character, here is 
the situation:

“ At common law there could be no recovery 
in such a case, the contributory negligence being 
a complete bar or defense, but this statute rejects 
the common law rule and adopts another, by de­
claring” (quoting now from the act, Sec. 3) “ the 
fact that the employee may have been guilty of 
contributory negligence shall not bar a recovery, 
but the damages shall be diminished by the jury 

20 in proportion to the amount of negligence at­
tributable to such employee.”

Then the Court, from an opinion from which I 
am now quoting, says as to that provision in the 
act:

“ It means and can only mean, as this Court has 
held, that where the casual negligence is attribu­
table partly to the carrier and partly to the in­
jured employee, he, that is the employee, shall not 
recover full damages, but only a diminished sum 

30 bearing the same relation to the full damages that 
the negligence attributable to the carrier, the rail- 
roard company, bears to the negligence attributable 
to both that is, both to Hanson and the railroad 
company—the purpose being to exclude from the 
recovery a proportional part of the damages cor­
responding to the employee’s contribution to the 
total negligence.”

That is the rule to guide you, gentlemen, if the 
fact be and if you find that otherwise the plaintiff 

40 would be entitled to recover and you find under
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the rules which I have given you and the evidence 
that Peter Hanson was himself guilty of negli­
gence which contributed to his death.

If you get to that ¡point, gentlemen, where you 
find that the plaintiff in this action is entitled to 
a verdict, then what that verdict may be, aside 
from what the facts may be in the case, will be 
controlled by what we know in this State as, and 
which I have already designated in the opening 
of my charge as the Death Act, and it is the only 
guide, it is the only rule which you have for the 
admeasurement or fixing of the amount of dam­
ages in a case of this character, because I may 
say briefly that without the act in question there 
would be no method at your hands by which a 
verdict in a case of this character could be meas­
ured or fixed. The act, or at least that part of 
it which would be applicable and useful to you in 
this case, is th is:

“ That whenever the death of a person shall be 
caused by wrongful act, neglect or default, and 
the act, neglect or default is such as would, if death 
had not ensued, have entitled the party injured 
to maintain an action and recover damages in 
respect thereof, then and in every such case the 
person who or the corporation which, would have 
been liable if death had not ensued, shall be liable 
to an action for damages, notwithstanding the 
death of the person injured, and although the 
death shall have been caused under such circum­
stances as amount in law to felony. {r

“ Every such action shall be brought by and 
in the names of the personal representatives of 
such deceased person, and the amount recovered 
in every such action shall be for the exclusive 
benefit of the widow and next of kin of such de­
ceased person, and shall be distributed to such 
widow and next of kin in proportion provided by
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law in relation to the distribution of personal 
property left by persons dying intestate; and in 
every such action the jury may give such damages 
as they shall deem fair and just with reference 
to the pecuniary injury resulting from such death 
to the wife and next of kin of such deceased per­
son.”

10 I may say at this point that the persons inter­
ested, and as far as the testimony shows, the 
only persons, interested are the widow and the 
child of Peter Hanson. Our courts, in construing 
that act, so far as the question of what damages 
may be given for, have said this:

“ What the plaintiff”—and this is important, 
gentlemen, that you should give this your very 
careful consideration, because as I have indicated 
to you, it is the only rule which you have for the 

20 admeasurement of damages. If you go beyond it, 
why, you see, then you have employed an improper 
rule and necessarily your verdict will be an im­
proper one—“ What the plaintiff is entitled to 
recover is a capital fund which shall represent 
the present value of the pecuniary loss which falls 
upon the widow and next of kin by the prema­
ture taking off of the intestate”—that is Peter 
Hanson in this case, the husband and the father. 
That fund is ascertained by taking into considera- 

30 tion all of the possibilities. The intestate, that is, 
Peter Hanson, may have died by the course of 
nature shortly after the happening of the accident, 
and of course, if he had, his support and the con­
tributions to his widow and child would then have 
ceased. He might have, had he lived, suffered 
financial reverses, and in that manner, of course, 
his contribution would have been entirely cut off 
or lessened. The wife and likewise the daughter, 
had the husband lived, might have died, and of 

40 course their contribution then would have been
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shut off. “ Nothing is to be added for loss of 
society or wounded feelings or anything else which 
cannot be measured by money and satisfied by 
pecuniary recompense. The damages are to be 
determined by reference to the pecuniary injury, ’ * 
that is, the money injury, the financial injury, 
“ resulting to the widow and next of kin of the 
deceased by his death. The injury to be thus recov­
ered for has been thus defined to be the depriva­
tion of a reasonable expectation of pecuniary ad­
vantage which would have resulted by a continu­
ance of the life of the deceased, compensation for 
such deprivation is therefore the sole measure of 
damage.’ ’

The testimony is that at the time of his death 
Peter Hanson was slightly over thirty-three years 
of age. The testimony is that his widow, I think 
at this time—you will recall whether at this time 
or at the time of the accident—was thirty-eight 
years of age, and the testimony, as I remember 
it, is that the child will be, if it lives to that time 
three years old in December coming. I say, gen­
tlemen, if I  misstate the testimony, you will of 
course correct that misstatement by your recollec­
tion of what the testimony is. There is also testi­
mony before you as to the sum of money that 
Peter Hanson was earning at the time of his 
death. There is also testimony which will aid 
and assist you in determining what amount of 
earnings or income the wife received for her 
own benefit and her own use. While it is 
true, gentlemen, that the testimony is that 
probably his entire earnings were turned 
over to his wife, it is not upon that basis 
you are to base your verdict, because, you see, 
what is entitled to be recovered for is that prob­
able contribution which Peter Hanson would have
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made to his wife and to his child during their 
lifetime and during his lifetime had he lived or 
had he not been taken off by this occurrence. 
Stripped entirely, gentlemen, of all sentiment and 
of all feeling of every kind and character, you will 
see that the rule laid down by the statute in ques­
tion and by our courts in construing it makes it 

10 a hard matter of fact, financial proposition that 
you are to deal with in determining what the 
damages, if any, are to he, and it is not, gentle­
men, for you and I to say that that rule is a harsh 
one or otherwise; it is not for you or I  to say 
that it is such a rule that you or I, had we had 
the opportunity of fixing it and making it, would 
have made, that it is either too scant or too 
broad, that is not for either you or I to say. Your 
duty and my duty, or rather, putting it the other 

20 way, in the order in which it comes, my duty is 
to lay before you the law and the rule as it is and 
as it has been construed and direct you that you 
are to apply it to the facts in the case in that 
manner. Your duty is to use it and to apply it 
as I  direct you to, and when you have done that, 
then you will have arrived at a verdict which in 
that respect will be a proper verdict.

Now you see the words “ capital fund” or 
present worth” have been used throughout my 

reading from the statute and from the findings 
of our courts. The reason for that is this: had 
Peter Hanson lived and had he earned whatever 
he earned, whether the moneys which it is said 
he was earning at the time of his death or earn­
ing more than that as he may have been successful 
and have advanced and been successful in obtain­
ing employment, or were he earning less because 
of any reason, he would have been earning those 
sums and he would have been contributing them 
to his widow and to his child and for the benefit



295

Judge’s Charge

of his widow and for the benefit of his child as 
and when and throughout the time he earned them. 
That is, if he lived for a period of years, what­
ever it might have been, you see those earnings 
wmuld have come to him as he was paid, month by 
month, or week by week, or as it may have been, 
and they and he both would have had the benefit, 
—he of the money to contribute and they of the 
contributions,—as they were earned by him.

Now if they are entitled to a verdict, their ver- 
dill be as of this date when you will render it, and 
they will be getting the damages which they may 
have shown, if they have shown, they will have 
suffered, not only for the time since the accident, 
but for such time in the future as you will find, 
or if you do find, it. is reasonable to assume that he 
would have contributed. So that they will be get­
ting all of the verdict, if they get a verdict, for 
future cutting off of contributions, something in 
hand now that otherwise they would not have had, 
you see, until some time in the future; and there­
fore, the law says that it is not that total sum 
which you may find they would have lost in the 
way of contributions for the, future, because that 
would be giving them more because of the fact it is 
being given them as of this date, than they would 
be entitled to have, but that sum which you find 
for the future is to be capitalized, or, in other 
words, you are to find that lesser sum which repre­
sents the present day worth of what you find their 
whole loss would have been. I cannot describe it 
to you under the rules under which I am required 
to work any more clearly than that.

Now, gentlemen of the jury, I have tried to cover 
every matter and everything which has occurred 
to me to be of importance for you to have before 
you. I have tried to do so in as plain language as 
I am able to command. I cannot, as I view the
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ease now, say anything further to you, except that 
I may say in conclusion this: First, that the mere 
fact that this thing happened to Peter Hanson, the 
mere fact that he met his death in this yard, the 
mere fact that it was by and through the instru­
mentality of an engine of the defendant company, 
raises no presumption of negligence against the

10 defendant company. Secondly, if throughout the 
summing up of this case by counsel to you, or if 
at any time during the charge of the court there 
has been reference made to what purports to be 
the testimony and those references are not true 
and correct, as you remember the testimony, then 
you will disregard those things which you find in­
correct and go back to what your recollection of 
the testimony is, because, after all, that is your 
guide. You are, gentlemen, to take all of the tes-

20 timony in the case as you find it, and you are to 
judge of it and determine what is the truth, what 
weight, what credibility is to be given to each and 
every part of it, and you are to judge of it impar­
tially, without sympathy, without passion, and 
without prejudice, and when you have done that, 
weigh up and determine whether or not it bears 
the fair preponderance which I told you it must 
bear in respect to the things to which I have re­
ferred, and when you find that, you are to apply

30 the rules of law which I have given to you as best 
you are able to, and when you have done that, you 
will have arrived at a verdict which is a proper 
and legal verdict as far as human beings can ar­
rive at such a result. Anything short of that pro­
cess, gentlemen, will not reach an end of that char­
acter, but would undoubtedly result in a verdict 
which does not present and does not have upon it 
the stamp of legality, and that would be an im­
proper verdict.

40 I  have had certain requests to charge presented
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and those thereof which I am willing to charge 
are these—and I am charging them, gentlemen, 
in connection with whatever else, if anything, I 
have said upon the subjects to which they re­
spectively relate, not for the purpose of enlarging 
or intensifying anything I have said, but simply 
in addition thereto :

“ If Mr. Hanson crossed engine track number 
two, for a purpose not connected with his employ­
ment by the defendant, the plaintiff cannot re­
cover in this action. * ’

The next I am not charging in the language in 
which it is presented to me, but with an addition 
of language and words:

* ‘ If the crossing of the track on which Mr. Han­
son was struck was the proximate cause of the 
accident, plaintiff cannot recover, provided you 
find that the defendant was not guilty of negli­
gence, which either in whole or in part caused the 
accident. ”

I mean by that this, gentlemen—of course, I 
have said to you if the plaintiff has not established 
that this accident happened because of negligence 
upon the part of the defendant company, then 
there cannot be a recovery. On the other hand, 
if there was no such negligence upon the part of 
the defendant company and the thing which caused 
the accident was the negligence of Hanson entirely, 
in which the defendant railroad company, by its 
agents or servants, did not contribute or add be­
cause of negligence upon its part, then you see 
the casual negligence, the entire negligence was 
that of Peter Hanson, and in that casé, óf course, 
he could not recover at all, but the act says that, 
if the thing complained of happened because of 
negligence, either in whole or in part, of the de­
fendant company, then he may recover, subject to 
the right of diminution because of contributory
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negligence upon his part, if it has been estab- 
lished.

“ Unless plaintiff has proved the case set out 
in the complaint, she cannot recover.’1

If decedent went to a dangerous place for pur­
poses not connected with his employment, he was 
a mere licensee and there can be no recovery.” 

“ The mere intent on the part of decedent to go 
to the roundhouse to get tools from the pony en­
gine and place them on the pick-up engine, did not 
under the evidence in this case, constitute inter­
state commerce, unless there were tools on the 
pony engine which were needed for the pick-up en-

wlll?h be Properly transferred to
he latter engine, nor unless it was the duty of the 

decedent to make the transfer at the time when 
the accident happened, nor unless it was permissi- 
ble for him m making the transfer to go to the 
place where the accident happened. ’ ’

With that, gentlemen, you may take the case 
(The jury retired.)

30

40

The Court: The requests to charge which I 
have declined to charge are numbers one, two, 
three, four, five, six, seven, eight, nine, ten 
eleven, twelve, thirteen, fourteen, fifteen, six-
‘‘ A l r r  f" ' nmeteen- and that one marked 

Additional request,” number two, which I
declined to charge in the language in which it

whichTha' ’ °riin T  nher mann6r than that ich 1 baye already charged and in the lan­
guage which I have already charged upon the 
subjects to which they refer.

Request number twenty I  charged in the 
anguage m which it was presented,-modify- 
g or enlarging upon the request. It was not
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charged in the exact language in which it was 
requested. The exact language, so there will 
be no mistake about it, of the request, is this: 

» “ If the crossing of the track on which Mr.
Hanson was struck was the proximate cause 
of the accident, plaintiff cannot recover. ’ ’

All in addition to that is an addition upon 
my part.

DEFENDANT’S EXCEPTIONS.

B  Mr. Carey: I desire to note an objection to
the refusal of the court to charge in each case 
the requests to charge which the court de­
clined to charge.

Also an objection to the modification of 
number twenty as made by the court.

Also the latter part of your Honor’s charge 
■  in which, in substance, you instructed the jury

that the declarations which were admitted in 
evidence might be used to denote the purpose 
of Hanson so far as that purpose relates to 
his intention to get from the pony engine tools 
and transfer them to the other engine.

Also to so much of the charge of the court 
as relates to, in substance, the fixing of dam­
ages by the amount of contribution which Mr. 
Hanson would hhve made to his widow and 
next of kin; and in which your Honor referred 
to the earnings contributed by Mr. Hanson to 
his wife and next of kin. It appearing that he 
contributed all his earnings and all of the ex­
penses, of living both of himself and his wife 
and the running of the household were paid 
by the wife.

Also to that part of the charge of the court 
which relates to the present day worth of the

10
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contributions made by Hanson to his wife. 
The error being, as I understood the charge, in 
this, that they were to give such a sum as 
would amount to the total contributions which 
he would make if put out at interest from the 
present time.

The Court: No, no. I didn’t say that.
10 Mr. Carey: Well, to the charge as delivered

on that subject.

DEFENDANT’S REQUESTS TO CHARGE.

1. The statements of Mr. Hanson, as testified to 
by Mrs. Hanson and Mr. Kathan, that he was 
going to. thé Round-House, taken either by them-

2p selves or in conjunction with the other evidence 
in the case, are not legal evidence that he intended 
to go to the Round-House.

2. There is not sufficient legal evidence in the 
case to warrant the jury in finding to what place 
Mr. Hanson intended to go when he left his home 
on August 3rd, 1913.

3. The statements made by Mr. Hanson to Mrs. 
Hanson, as testified to by her, taken either by 
themselves or in conjunction with the other evi-

30 dence in the case, are not legal evidence that he 
intended to transfer tools from No. 25 or the pony- 
engine and put them on any other engine.

4. The evidence in the case is not sufficient to 
warrant the jury in finding that Mr. Hanson in­
tended on the 3rd day of August, 1913, to take 
tools from No. 25 or the pony-engine and put them 
on the engine of the pick-up train.

5. The evidence in the case is not sufficient to 
warrant a finding that when the accident hap-

40 pened Mr. Hanson was on his way to get tools
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from No. 25 or the pony-engine and put them on 
the engine of the pick-up train.

6. The declarations made by Mr, Hanson to 
Mrs. Hanson, as testified to by her, taken by them­
selves or in connection with the other evidence in 
the case, are not sufficient to warrant a finding that 
at the time of the accident he was on his way to 
the engine-house for the purpose of getting his 
over-alls.

7. The declarations made by Mr. Hanson to Mrs. 
Hanson, as testified to by her, taken either by 
themselves or in connection with the other evi­
dence in the case, are not sufficient to warrant the 
finding that at the time of the accident Mr. Han­
son was acting within the scope of his employ­
ment.

8. The declarations made by Mr. Hanson to Mrs. 
Hanson, as testified to by her, taken either by 
themselves or in connection with the other evi­
dence in the case, are not sufficient to warrant a 
finding that at the time of the accident Mr. Han­
son was engaged in interstate commerce.

9. The evidence in the case is not sufficient to 
warrant a finding that at the time of the accident 
Mr. Hanson was acting within the scope of his em­
ployment.

10. The evidence in the case is not sufficient to 
warrant a finding that at the time of the accident 
Mr. Hanson was engaged in interstate commerce.

11. The declarations made by Mr. Hanson to 
Mrs. Hanson, as testified to by her, taken either by 
themselves or in connection with the other testi­
mony in the case, are not sufficient to warrant a 
finding that there were any tools on No. 25 or the 
pony-engine.

12. Said statements, taken either by themselves 
or in connection with the other testimony in the 
case, are not sufficient to warrant a finding that at
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the time of the accident Mr. Hanson intended to 
transfer tools from No. 25 or the pony-engine to 
any other engine.

13. Said statements, taken either by themselves 
or in connection with the other testimony in the 
case, are not sufficient to warrant a finding that it 
was either necessary or proper that tools should 

10 be taken from No. 25 or the pony-engine and trans­
ferred to any other engine.

14’. Said statements, taken either by themselves 
or in connection with the other testimony in the 
case, are not sufficient to warrant a finding that 
the transferring of tools from No. 25 or the pony- 
engine to any other engine, was the duty that Mr. 
Hanson owed to the defendant or that, if he had 
done so, he would have been acting within the 
scope of his employment, or in interstate corn- 

20 merce.
15. On the evidence in the case, if Mr. Hanson 

had transferred tools from No. 25 or the pony- 
engine to any other engine, he would have been 
doing that for which, he was not employed, and 
while so doing, as well as while going to and from 
the place of making such transfer, the relation of 
master and servant would not have existed be­
tween Mr. Hanson and the defendant.

16. There is not sufficient evidence in the case 
30 to warrant a finding that Mr. Hanson crossed en­

gine track No. 2 (being the track on which the ac­
cident happened), for any purpose within the 
scope of his employment.

18. If Mr. Hanson went upon engine-track No. 2 
without looking for the approach of the engine 
which struck him, he was guilty of contributory 
negligence and plaintiff cannot recover.

19. If Mr. Hanson went upon engine-track No. 2 
under such circumstances that, if he had used rea-

40 sonable care, he would have seen the engine ap-
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proaching, which struck him, and have avoided 
it he was guilty of contributory negligence and 
plaintiff cannot recover.

ADDITIONAL REQUESTS TO CHARGE.

2. Under the evidence in this case the employees 
used the paths through the railroad yard as mere 10 
licensees, and there can be no recovery against de­
fendant, except for wilful injury.

20

30

40



mam

304

Exhibit P-1.

Defendant’s Book of Rules.

Exhibit P-2.

3d. Series.
IQ New York Central & Hudson River R. R. Co.

Albany N. Y. 2, 10, 1913.
Mr. W. H. Strauss,

Master Mechanic.
Dear Sir:

The following Firemen from the River Division 
completed their Eyamination this P.M.; their 
standing is as follows:

Name Mechanical Air Brake Compound 
Hans Peter Hanson20 1st trial. .

Copy to : 
C.H.H.

W. K. M.

96% 971/2% %
Yours truly,

C. W. Stark,
Supr. of Examinations.

30
Exhibit P-3.

Results of Eye Examination of Hans Peter Han­
son.

40
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Exhibit D-l.

New Durham. Tracks known as'NIos. 1 and 2, 
ju s t east of the Coal Trestle, will be used by light 
engines between New D urham  and Granton E n­
gine bouse; No. 1 for outbound and No. 2 for in ­
bound engines. Engines arriv ing  a t and depart­
ing from  New D urham  will be directed by the 
signalm an a t th a t point, and signals have been 
installed to govern movements. No engine will 
cross these tracks w ithout affording proper pro­
tection.

Engine crews will take engines to ash pits, or 
engine house, and from engine house to point of 
departure  of train .

Speed of engines using these tracks must not 
exceed 6 miles per hour between engine house and 
crossover a t New D urham  station.

Exhibit D-2.

‘New York Central Lines.
New York Central & H udson R iver R ailroad Com­

pany.
Certificate of Exam ination.

This Is to C ertify That, Samuel Craig of K ing­
ston S tate of New York, who has been in the 3C 
service of the N.Y.C. and H.R.R.R. Company since 
Ju ly  17th, 1905, acting as Locomotive Firem an has 
been exam ined w ith reference to his knowledge 
and understanding  of the Locomotive and the 
operation of it and the appliances used in connec­
tion w ith the Locomotive and we declare him, in 
our judgm ent, to be qualified to act as a locomo­
tive engineer, and we recommend him for promo­
tion to th a t position.

Date A ug.2nd,1911. 40
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W.J.Hurlig,Chairman Examining Board.
W.J.Hurlig,Secretary Examining Board.

He has been examined also on the Buies of the 
Operating Department and has been found, in our 
judgment, to be proficient in them and we recom­
mend him for promotion to the position of Loco- 

_ motive Engineer.
Date Dec.3rd,1911.

F. D. Murphy, Train Master.
Title.

W. K. McCoy, Supt.
Title.

The foregoing recommendation is approved and 
permission is given for the appointment of Samuel 
Craig to be a Locomotive Engineer.

2q Dated at New York 
July 26, 1912.

E. J. Wright, General Superintendent 
John Howard, Superintendent of 

Motive Power.

Exhibit D-3.

30 Cleaning Headlights. The Company shall fur­
nish men to fill and clean headlights and markers 
on all pooled and double crewed road engines and 
men to perform similar service on single crewed 
engines, pusher and helper engines where prac­
ticable, and will have supplies placed on engines 
where practicable and consistent to do so.

40
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Exhibit D-4.

Cleaning. Firemen on switch and work train 
engines shall scour figures on number plates and 
clean above running board.

Company will furnish men to do all wiping and 
cleaning on pooled and double-crewed road en­
gines, except inside and outside of cab windows 
and inside of cabs, and will furnish men to perform 
similar service on single-crewed road engines, 
pushers and helpers where practicable.

Firemen shall not be required to clean flues, 
wash paint work or wipe off tanks; paint, clean or 
blacken front ends of doors or smoke arch; this 
to apply to all classes of engines.

Exhibit D- 5- 20

Wanted on Lay Over Day. The Firemen on 
regular runs are wanted on their lay over day, 
they will be notified the day previous, if possible.

Regular Firemen will not be used on Sundays 
or holidays for extra service where there are a 
sufficient number of extra or pooled Firemen to 
perform the work. At small terminals, where the 
service would be liable to suffer by reason of fire­
men leaving their lay over terminal on Sunday, 30 
firemen shall first give notice to Engine House 
Foreman of such intention.

When it is found on arrival at other than Home 
Terminal that Firemen will not be required for a 
considerable time, and it will be possible and con­
sistent with the service to allow them to go home 
and return by the time their services will be re­
quired, the Engine House Foreman will grant such 
permission.
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R ose H ansen, Admx.,
P laintifif-Respondent,

v s .

N ew Y ork Central & H udson 
R i v e r  R. R. Co.,

Defendant-Appellant.

B R I E F  O F P L A IN T IF F -  

R E S P O N D E N T .

This was an action brought under the Federal 
Employers Liability Act, governing the relation 
of carriers and their employees engaged in inter­
state commerce. The plaintiff was the adminis­
tratrix of one Peter Hansen, who was killed by 
reason of the negligence of the defendant.

The decedent was a locomotive fireman, he 
was engaged in interstate commerce, his work 
was to fire an engine, which took out what is 
called a pick-up train running between New 
York and New Jersey, and, conversely, in tak­
ing freight cars from different stations, and 
if was admitted that this work of running a 
train was interstate commerce. He was killed 
on Sunday morning under the following cir­
cumstances : He was going to one engine in the 
railway yard to get the tools to put on the pick-up 
engine, which was the engine he was usually em­
ployed on, he was also going to get some overalls 
used by him in his work, he was walking through
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the yard, when two locomotives passed each other 
and one of them ̂ without giving him any signal or 
warning or without any lookout ran into him and 
killed him. The jury returned a verdict of $20,-
000.00 which was reduced by the trial Court to 
$16,500.00.

A rg u m e n t.

The intestate was engaged in interstate com­
merce at the time of his death, the intestate before 
recited was in the railroad yard trying to get 
tools necessary for him to use in his work on the 
engine, which engine was exclusively used in in­
terstate commerce. He had no other employment, 
his employment was solely to do with this inter­
state engine, and the task which he was about 
when he was killed was getting tools which would 
aid him in his work and get him overalls which 
was essential for him to have in his work. Un­
der the decisions of U. S. Supreme Court it is by 
no technically artificial distinction that a man is 
declared to be or not to be declared in interstate 
commerce ; if as a general proposition it can be 
said at the time he was killed,-he was engaged of 
some act for the benefit of the defendant, in in­
terstate commerce, then whether he was going to 
or returning, from work or whether he was en­
gaged upon his engine, is not conclusive. The 
broad rule is lately laid down by the United States 
Supreme Court in the case of Winfield v. New 
York Central Railroad, where the true test is said 
to be:

“ In leaving the carrier’s yard at the close 
of his day’s work the deceased was but dis­
charging a duty of his employment. See 
North Carolina R. R. Co. v. Zachary, 232 U.
S., 248, 260. Like his trip through the yard
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to his engine in the morning, it was a neces­
sary incident of his day’s work and partook 
of the character of that work as a whole, for 
it was no more an incident of one part than

terstate and intrastate commerce, and so when 
he was leaving the yard at the time of the 
injury his employment was in both. That 
he was employed in interstate commerce is 
therefore plain, and that his employment also 
extended to intrastate commerce is for pres­
ent purposes of no importance.”

Also the true test is said to he by the United 
States Supreme Court in the case of Pedersen v. 
The Delaware, Lackawanna & Western Railroad, 
was the thing he was doing at the time of the mat­
ter of indifference to interstate commerce.

He was getting the tools for the engine, or get­
ting overalls, if getting the overalls was essential 
for his proper performance to work, as a locomo­
tive engineer it was not a matter of indifference

Plaintiff’s intestate was engaged in interstate 
commerce.

Dist. of Columbia, subsequently affirmed by U.
S. Sup. Court, holding obligation of master com­
mences when servant in pursuance of his contract 
is rightfully and necessarily on premises of

of another. His day’s work was in both in-

to interstate commerce. 
See also

»»1*0 nun Ct aulivi IllUiUOiCiLW
commerce. i Z ■

2.-7 (XxP. % Ö -2.-J (X x f. %
Padgett v. Southern Railwayf 236 U.

S., 668. S 3  (? , 6  3 2 -

P. W. é  B. R. R. v. Tucker, 35 App. Div., Wash.,

Ì 7

' U S .
2  2 o
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Zachary v. North Carolina Railroad, 232 U. S., 
24, 248 ; here plaintiff was held engaged in inter­
state commerce, although on a personal errand to 
his boarding house when killed. All these cases 
show the law as laid down by the highest author­
ity is-based on a liberal construction of the act and 
not on mere logic chopping.

The declaration made by the decedent to his , 
wife was properly admitted, they were a part of 
the res gestae and were admitted, as declarations 
of his intention immediately prior to the time 
that he was killed. There were admissible under 
the following cases:

Hunter v\. State, 40 N. J. L. 425;
Wigmore on evidence, section 1725.

The law as laid down in Hunter v. State, has 
been applied in many civil cases in this state.

Negligence.

The jury might have found that the locomo­
tive engineer of the engine that ran over him 
gave him no signal or kept no lookout, although 
he knew that the yard was used by employees; 
there was a beaten path near the point where he 
was killed which was used generally by employees 
in going to and about their work and about their 
tasks. Under these circumstances it was a jury 
question whether operating an engine without a 
signal or lookout was negligence.

See the following cases: Running a switch en­
gine through the yard held negligence.

Koennecke v. Seaboard, 239 U. S., 352; 
Willever v. Delaware and Western, 99 

at 321.



5

R equest to C h arge : The request not charged 
by the Court, if charged would have been direction 
to a verdict, and if that was a jury question it was 
not error to refuse this request.

Charge of the Court: The alleged error in 
the court’s charge was as to the statements made 
by defendant. The court charged that they were 
not to be considered evidence of the fact that 
tools were on the engine but only to be taken as 
declaration of his intention, to explain his pres­
ence in the yard, and this was not error if the 
evidence was admissible, it was admissible for 
this purpose.

See cases before cited. Even if at the time he 
was killed no tools were on the engine, but he had 
reason to believe they were and it was the custom 
of the work, and he was in the place to work, in­
tending to do a task which would benefit inter­
state commerce, if so the tools were removed from 
the engine to which he was going, he would never­
theless be engaged in work which would further 
interstate commerce; by this case he was only em­
ployed by interstate commerce, and had no other 
duties, and had no other business with the Rail­
road Company, only with appurtenances, but was 
something connected with his work as a loco­
motive engineer of an interstate commerce train.

Risk.

Decedent did not assume the risk of the mas­
te r’s negligence. He had no reason to suppose 
that an engine would be propelled against him 
without warning. Reference may be made to the 
Aerkfetz case, but in this case, decision was put 
on the ground of contributory negligence, and this
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is an old decision out of harmony with the modern 
utterances of the Supreme Court of the United 
States.

Risk is a jury question if a question at all.
Koennecke v. Seaboard, 239.U. S., 352; 
Horton v. Seaboard 233 U. S., 490.

Respectfully submitted,

ALEXANDER SIMPSON, 
Attorney for Plaintiff-Respondent.



CASES ON INTERSTATE COMMERCE.

Bumstead v. Missouri Pacific Railroad 
Co. (Supreme Court, Kansas), 162 
Pacific Reporter, 347,

cited on Mr. Carey’s brief distinguished. It fol­
lows the decision of Prior rec’r. against Bishop, 
234 Fed., 8. The Bishop case was decided in the 
Seventh Circuit, but the Sixth Circuit has ruled 
to just the contrary, in Grand Trunk Ry. Co. of 
Canada v. Knapp, 233 Fed. Rep., 950.

Erie Railroad Co. v. Welch (Supreme Court of 
the U. S., Dec. 18, 1916), p. 116 in the Advanced 
Sheets.

N~. Y. Central & Hudson R. R. R. Co. v. Carr, 
238 U. S., 260. Whether employed in interstate 
commerce a question for the jury.

Pennsylvania R. R. Co. v. Donat, 230 
U. S., 40;

Bumstead case and Prior v. Bishop in appel­
lants’ brief contrary to.

Also
Winfield v. N. Y. Cent. R. R. Co. (IT.

S. Supreme Court, May, 1917);
Louisville & Nash. R. R. Co. v. Parker, 

(Supreme Court of the U. S., Nov. 
13, 1916, Advanced Sheets).

The duty to warn.
Van Zandt v. P. B. & W. R. R. Co., 248 

Penn. State, 276;
Waina V . P. R. R\. Co. (Supreme Court 

of Penn.), 96 Atlantic, 461;
Saunders, Administrator, v. Southern 

Ry. Co., 167 North Carolina, 375;
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B. & 0. R. R. Co. v. The State (Court 
of Appeals of Maryland, 1871, 33 
Md., 542);

Louisville Nashville R. R. Co. v. 
Johnson’s Administratrix, 161 Ky., 
824; s. c. 171 Southwestern, 847;

Seaboard Air Line Ry. Co. v. Koen- 
necke, 239 U. S., 352, at 355.

Duty to keep a lookout for switchman or track­
man in the yard.

Southern Ry. Co. v. Smith, 205 Fed. 
Rep., 360;

Southern Ry. Co. v. White, 232 Fed. 
Rep., 144;

Southern Ry. Co. v. Cook, 226 Fed. 
Rep., p. 1.

If the Railroad undertakes to warn in any par­
ticular yard or at any particular place, it becomes 
the duty to warn, and in order to warn in a suf­
ficient space of time, to keep a lookout. It de­
pends on rule or custom.

Willever v. D. L. & W. R. R. Co., 99 
Atlantic Rep., 321, at 324;

D’Agostino v. Perm. R. R. Co., 72 N. 
J. Law, 358;

Germanus v. Lehigh Valley R. R. Co., 
74 N. J. Law, 662.

Prior to the Federal Employers’ Liability Act 
and where there was a failure to give the custom­
ary warning, it was the negligence of a fellow 
servant, for which now the carrier is responsible 
by the terms of the Federal Act.

Konoski v. D. L. <fc W. R. R. Co., Court 
of Errors, 1909, 74 Atlantic Rep., 
516.
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(This case was not brought under the Act.) 
Holds duty to warn duty of fellow servant. Un­
der act of Congress defendant is responsible for 
act of fellow servant.

DIGEST OF EVIDENCE.
Page and line numbers refer to the state of case.

Decedent Hansen was an employee of defend­
ant Railroad Company. (Alluded to and admit­
ted throughout the entire testimony, but see espe­
cially Exhibit P; 2.)

Defendant was an interstate carrier by railroad.
Brusle, p. 65.

Hansen was regularly engaged from July 7th up 
to his death as fireman on the Kingston *1 Pick-up, ’ ’ 
dragging freight cars and freight between Wee- 
hawken, New Jersey, and Kingston, New York. 
The “ pick-up” was a regular run. {Holt, p. 270. 
11. 20-25.) Records show Hansen was regularly 
on ‘ ‘ Pick-up ’ ’ from July 7 to date of his death be­
tween Weehawken and Kingston, N. Y. (Brusle, 
p. 244; Griffen by the Court, p. 212,1. 30 to p. 213,
1. 10.) The “ pick-up” went to Kingston, N. Y. 
the next morning after Hansen’s death. {Griffen, 
p. 48. 11. 15-20; Holt. p. 270,11. 20-40.) Before that 
he had been on Pony Engine used by officials to 
inspect the Whole Road from Weehawken to Al­
bany, N. Yt tffCathan, p. 35, 11. 10-12; Griff en, p. 
133, 11. 1-15.) Hansen had the “ pick-up” as his 
regular run, p. 192, 11. 13-15. Hansen was em­
ployed on Company business when killed—to wit, 
going to get his dirty overalls to take them home
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and get them washed and to get tools from a box 
on the Pony Engine, to take to his engine. Hansen 
kept the overalls in his locker in Round-house. 
(Griffen, p. 50, 1. 38 to p. 51, 1. 25; Sounders, pp. 
105-106). His statement to his wife when left 
home Sunday morning as to why he was going to 
Railroad yard, p. 109,1. 32 to p. 110,1. 30; p. 120,1. 
25 to 121, 1. 23. At all or any times the getting 
of tools for and the use of tools on locomotives 
was the duty of a fireman.

Getting: Kathan, p. 35 11, 3-10; Craig, pp. 231- 
232, 233. Duty of fireman to get tools: Sounders, 
pp. 204 and 205: Engineer also, as well as fire­
man and not exclusively tool-boy would get tools, 
p. 242.11. 8-15. See also testimony of Holt, p. 251 
et seq.

Firemen using tools:
K a t h a n , p. 29; McCartney, p. 93; Craig, pp. 231, 

232, 233; Griff en p. 213,1. 10 to p. 214,1. 8.

Some duties of a firman, p. 130, 11. 12-40:
Fireman attends to lights on engine when on 

road. Craig, p. 129, 11. 39-40. To make light re­
pairs on road, Sounders, p. 206,11. 15-32.

Fireman must have practical knowledge of an 
engine to be an engineer. Brusle, p. 138,11. 30-38. 
Smith, pp. 170-171, pp. 165-168.

Hansen was a pool man, and always on duty; p. 
59,11. 29-36: Mrs. Hansen, p. 120, p. 112,11. 20-31. 
Sounders, p. 121,1. 30 and p. 122.
Custom of employees to use the route through the 

yard Hansen used: Smith,, p. 156.1. 40 and p. 157; 
George, p. 194,1. 20 to p. 195,1. 12, p. 180.

Employees always around Roundhouse and 
Yard: p. 106,11. 28-40.

Duty to warn and keep lookout. (Craig, p. 81;
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Craig, p. 228, 11. 1-10; By rule p. 83, 1. 20 to 85. 1. 
20). (Book of Rules put in evidence p. 23). Book 
of Rules changeable by order Craig 127.)

Custom to warn in this Yard. Smith, p. 160, 1. 
20 to p. 161. 1. 20.

Lights to warn in tunnel under Palisade. Craig, 
p. 128, 11. 30 and 31; Craig, p. 131.

Clearwater’s engine was going backwards: 
Craig, pp. 81-84. Engineer Clearwater had 150 to 
200 feet to stop his engine in from the time Han­
sen walked on track

Smith, p. 152, 11. 20-30;
Kathan, p. 239 et seq.

on which Clearwater’s engine was running.
Clearwater was driving his engine backwards. 

Craig, pp. 81-84.
Clearwater died before the trial of the case 

(p. 76, 11. 34-40).
No lookout on back of tender ; Craig, 81. End 

of tender obscured view of track from cab. 
Craig, p. 128, 11. 32-40. Fireman Craig saw no 
one. He was busy firing Clearwater’s engine, 
and Clearwater was inside the cab. Craig, p. 81. 
Fireman Craig on Clearwater’s engine which 
killed Hansen did not see Hansen’s hat fly off. 
p. 230, 11. 20-25. Track was straight at the point 
Hansen was killed and there was a good view of 
it from locomotive: p. 87, 11. 38-40.

Hansen was on porch of Y. M. C. A. and walked 
up path toward Round House with Smith, p. 149. 
He talked to Kathan two or three minutes by- 
K ’s engine, p. 162,1. 10. He was deliberately run 
down by Clearwater’s engine running backward 
according to Defendant R. R. Co’s own witness 
after Kathan testifying for R. R. Said he had 
whistled an alarm. Clearwater had 150 or 200
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feet to stop his engine which should not have 
gone over six miles an hour in this yard.

Smith, p. 152. 11. 20-30.
Kathan, p. 239, et seq.

Keys—(Mrs. Hansen) p. 108. 36-40. There are 
keys to tool box on Pony Engine. Kathan, pp. 
97-102. Keys to tool box on Pony Engine re­
sembled keys produced at trial which Hansen took 
with him. McCartney, p. 92 and p. 94.

Admission by witness that Clearwater’s loco­
motive blew no whistle or gave any other warn­
ing, p. 162 to bottom p. 164.

Weather: Good clear day.—No wind. Craig, 
p. 86,11. 25-30; Smith, p. 156, 11. 1-10.

Locations of Round House, Coal Pocket and 
Y. M. C. A. Building, p. 172.

Hansen left home Sunday at about 11 A. M., p.
115 11 32-34.

His watch taken from his dead body had 
stopped at 11:52, p. 109,11. 32-34.

James Holt’s testimony:
Holt was tool boy for the R. R. at the Round 

House before, at the date of, and after Hansen 
was killed (p. 251, 11. 20-30).

He testifies it was the practice of firemen, 
despite his tool boy’s function to handle the tools, 
to get at many and various times their own tools, 
(p. 251, 11. 30-40); also that there was an insuf­
ficiency of tools there (p. 252 to 1. 10, p. 253). 
Incident of quarrel over a poor hammer (p. 253 
to p. 254,1. 27; p. 260,1. 30, to p. 261, 1. 15). The 
enginemen strove to keep good tools when they 
had them already on their engines, and would put 
them under lock and key in tool boxes (p. 254,
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1. 27 to p. 256, 1. 3). Firemen often would come 
for engineer’s tools (p. 259, 11. 25-35). There 
was a shortage of tools May 3rd, 1913, date of 
Hansen’s death (p. 259, 11. 35-40, p. 260, 11. 1-20). 
Shortage of tools was made good a week after 
death of Hansen (pp. 263 et seq.).

Exhibits go in at p. 273.
Craig was fireman on Clearwater’s engine at 

the time Hansen was killed (p. 74, 1. 35). Smith 
was the fireman on Kathan’s engine which passed 
Clearwater’s engine just before Clearwater’s en­
gine killed Hansen (p. 70, 1. 25).





Nei Jersey Court ol Errors and Appeals
R ose H ansen, as administratrix j 

of Hans Peter Hansen, de-1 
ceased, I

Plaintiff-Respondent I

vs• /  On Appeal.

N ew Y ork Central R ailroad»
Company, 1
Defendant-Appellant. I

BRIEF FOR APPELLANT.

This appeal brings np for review a judgment of 
the Hudson Circuit Court, entered January 19, 
1917, in favor of the plaintiff, for damages arising 
out of the death of her intestate, Hans Peter 
Hansen.

For about 7 years prior to the accident, Mr. 
Hansen had been employed continuously by de­
fendant as a locomotive fireman (p. I l l ,  line 10).

The accident occurred in the Granton Yards of 
defendant, in Hudson County, on Sunday, August 
3, 1913, at about 11.50 o ’clock A. M.

In the northerly end of the Granton Yards is ^  
a large round house. Running southerly from the 
round house through the yards are two engine 
tracks, known as Track No. 1 and Track No. 2.
All engines going south from the round house to 
Weehawken use Track No. 1, and all engines going 
north from Weehawken to the round house use 
Track No. 2. Track No. 1 is the westerly one of 
the two tracks. (Kathan, pp. 30-32).

Mr. Hansen was struck by an engine backing ao 
northerly through the yards on engine track No. 2.

J e r s e y  S t a te  U M | ,
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These engine tracks are very active. There are 
70 or more movements over them every day. 
(Chaig, p, 85, line. 28; George, p. 192, line 28).

To the east of the engine tracks, and between 
them and the Bergen Turnpike (or the Hacken­
sack Plank Road, as it is sometimes called in the 
testimony) a public street which bounds the 
Yards on the easterly side, are several inactive 
tracks, used for storage purposes, and for shop 

10 connections. (Kathan, p. 34, line 12; Craig, p . 86, 
line 30).

To the west of the engine tracks are many 
active tracks used for drilling, making up trains 
etc. (Craig, p. 85, line 28).

Mr. Hansen was killed while attempting to 
cross engine track No. 2, in an easterly direction. 
The place where his body was found is marked 
with a red “ X ” on the map Ex. D-6. He had 
walked to the place of the accident from the 

20 Y. M. C. A. building, located at the southeasterly 
corner of the Yards (See Map Ex. D-6). The 
pomt of* the accident was about half way between 
the Y. M. C. A. building and the round house.

Hansen was not on duty on the day of the acci­
dent. The train on which he worked never ran on 
Sunday.

The action is brought under the Federal Em­
ployers’ Liability Act of April 22, 1908.

The complainant, with a good deal of repetition 
30 and surplusage, charges that defendant is liable 

for the death of Mr. Hansen, because:
W hile p la in tiff’s intestate was employed  

m interstate commerce as such fireman, and 
W hile he was engaged in such work of 

firing and caring for his engine over the 
tracks and roadbed of defendant, used in 
such commerce, and

W hile he was engaged in removing tools 
from one engine to another to be used in car­
ing fo r his engine in such commerce, and



3

By R eason of the unsound, unsafe and de­
fective condition of the engines, cars, tracks, 
road-beds, tools and appliances, which had 
been allowed to be and remain out of order 
for a long space of time, and 

By R eason of the unsafe place furnished 
by defendant in which plaintiff’s intestate 
was required to perform his work, and 

By R eason of defendant’s failure to guard 
plaintiff’s intestate and warn him of the ap- 10 
proach of all trains and engines that might 
pass over said track while he was lawfully 
employed thereon, and 

J ust A fter plaintiff’s intestate had  
s tep p ed fro m  an engine to one o f the tracks  
of defendant, an engine running backwards 
in a northerly direction over one of said 
tracks, at a high and dangerous ra te o f speed, 
without ringing any bell and improperly 
manned, there being but one of the crew 20 
thereon and no man on the rear of said en­
gine and tender, ran foul of and struck plain­
tiff’s intestate, etc. (p. 4, line 20 to p. 5, line 
12).

Eliminating repetitions and surplusage, it will 
be seen that the charge against defendant is that 

W hile Mr. Hansen was acting in the 
course of his employment, and 

W hile firing and caring for his engine en- 30 
gaged in interstate commerce over defend­
ant ’s tracks and road bed, and 

W hile he was engaged in removing tools 
from one engine to another to be used in 
caring for his engine used in interstate com­
merce, and

J ust A fter he had stepped from an engine 
to one of the tracks of defendant, an engine 
running backwards, at a dangerous rate of 
speed, without ringing a bell, improperly 40
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manned, and without a man on the rear of 
the tender, struck and killed deceased. 

Defendant’s -answer sets up:
1. A general denial of the complaint.
2. Contributory negligence of plaintiff’s 

intestate in walking about defendants’ yard 
while not on duty, and without looking, listen­
ing or exercising ordinary care for his own 
safety.

10 3. Assumption of the risks attending the
crossing of defendants ’ tracks.

4. That neither plaintiff’s intestate nor 
defendant were engaged in interstate com­
merce at the time of the accident (p. 7, lines 
1 to 30).

At the trial the jury returned a verdict for 
$20,000. On a Rule to Show Cause, in which ob­
jections were reserved, the trial court reduced 

20 the recovery to $16,500. Plaintiff accepted the 
reduction, and judgment was entered for that 
amount.

Briefly stated, the questions involved in this 
appeal a re :

1. Was defendant guilty of negligence for 
which damages are recoverable in this 
action ?

2 . Was plaintiff’s intestate guilty of con­
tributory negligence?

30 3. Did plaintiff prove the case made by
her pleadings.

4.  ̂ Should the rights and liabilities of the 
parties have been determined under Chapter 
95 of the Laws of 1911 of the State of New 
Jersey?

Involved in questions No. 1 and 2, are the 
further questions—

A. At the time and place of the accident, 
40 was plaintiff’s intestate acting within the
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scope of his employment, or engaged in the 
performance of any duty which he owed to 
the defendant?

B. At said time and place was he engaged 
in interstate commerce?

C. At said time and place was defendant 
engaged in interstate commerce?

D. At said time and place was defendant 
a trespasser or at best a mere licensee?

The defendant specifies the following grounds 
of appeal, each of which it urges and relies upon— 

1. The Court admitted the following evidence 
against defendant’s objections—

Q. (to the witness Kathan) Just tell us 
what he said.

A. I asked Mr. Hansen where he was going.
Q. Go on.
A. He told me he was going to the round 

house.
(p. 41, line 18).

Q. Continue that conversation. What else 
was said by you and by him?

Mr. Carey: This is under my objection.
The Court: I  understand you have your 

exception, and the exception goes to the 
entire answer, unless I strike it out.

A. I says to Peter, 1 says, ‘Peter where 
are you going?’ He said, ‘I am going to the 
roundhouse.’ I  says, ‘What are you going 
for, Peter?’ and he says, ‘I  am going for my 
overalls.’ There is all that was.”

(p. 42, line 35).
Q. (to the plaintiff) What did he say?
Mr. Carey: I  object to it as being hearsay 

and incompetent, and a self-serving state­
ment.

(Discussion).
The Court: I shall overrule the objection.
You may have your exception, Mr. Carey.
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Of course, I may strike it out. It may not be 
relevant.

Mr. Simpson: That will appear when we 
get it.

Q. What did he say as he left the house?
A. He was going up to the round house.
Q. What did he say? Give us his language 

not what you think he said. Give us his exact 
words.

10 A. ‘I  am going up to the roundhouse and
take the tools off the engine to put on the 
pick-up and get my dirty overalls out of the 
locker. ’

Q. Take the tools off the engine; did he say 
what engine?

Mr. Carey: I  object to what engine.
The Court: I  will give her one more op­

portunity. It is very important. You want 
to tell him the exact language.

20 Q. Tell us everything he said.
The Court: Tell us exactly what he said 

and all he said without having your atten­
tion directed any further to the subject.

A. ‘I  am going up to the roundhouse and 
take the tools off of number 25 to put on the
pick-up and to get my dirty overalls off_
out of the locker, to bring home.’

(Page 109, line 20).

30 2. The court denied defendant’s motion to
strike out the foregoing testimony with respect 
to decedent’s declarations as to his purpose in 
going to the round house.

(pp. 134-135).
3. The Court overruled defendant’s motion for 

a non-suit.
(pp. 135-136).

4. The Court overruled defendant’s motion to 
direct a verdict for the defendant

40 (p. 274-276).
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5. The Court declined the following requests to 
charge made by the defendant—

(1) The statements of Mr. Hansen, as 
testified to by Mrs. Hansen and Mr. Kathan, 
that he was going to the round house, taken 
either by themselves or in conjunction with 
the other evidence in the case, are not legal 
evidence that he intended to go to the round 
house.

(2) There is not sufficient legal evidence 
in the case to warrant the jury in finding to 
what place Mr. Hansen intended to go when 
he left his home on August 3rd, 1913.

(3) The statements made by Mr. Hansen 
to Mrs. Hansen, as testified to by her, taken 
either by themselves or in conjunction with 
the other evidence in the case are not legal 
evidence that he intended to transfer tools 
from number 25 or the pony engine and put 
them on any other engine.

(4) The evidence in the case is not suffi­
cient to warrant the jury in finding that Mr. 
Hansen intended on the 3rd day of August, 
1913, to take tools from No. 25 or the pony 
engine and put them on the engine of the 
pick-up train.

(5) The evidence in the case is not suffi­
cient to warrant a finding that when the acci­
dent happened Mr. Hansen was on his way 
to get tools from No. 25, or the pony engine, 
and put them on the engine of the pick-up 
train.

(6) The declarations made by Mr. Hansen 
to Mrs. Hansen, as testified to by her, taken 
by themselves or in connection with the other 
evidence in the case, are not sufficient to 
warrant a finding that at the time of the acci­
dent he was on his way to the engine house 
for the purpose of getting his overalls.

(7) The declarations made by Mr. Hansen
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to Mrs. Hansen, as testified to by her, taken 
either by themselves or in connection with 
the other evidence in the case, are not suffi­
cient to warrant the finding that at the time 
of the accident Mr. Hansen was acting within 
the scope of his employment.

(8) The declarations made by Mr. Hansen 
to Mrs. Hansen, as testified to by her, taken 
either by themselves or in connection with

10 the other evidence in the case, are not suffi­
cient to warrant a finding that at the time 
of the accident Mr. Hansen was engaged in 
interstate commerce.

(9) The evidence in the case is not suffi­
cient to warrant a finding that at the time of 
the accident Mr. Hansen was acting within 
the scope of his employment.

(10) The evidence in the case is not suffi­
cient to warrant a finding that at the time of

20 the accident Mr. Hansen was engaged in 
interstate commerce.

(11) The declarations made by Mr. 
Hansen to Mrs. Hansen, as testified to by her, 
taken either by themselves or in connection 
with the other testimony in the case, are not 
sufficient to warrant a finding that there were 
any tools on No. 25 or the pony engine.

(12) Said statements, taken either by 
themselves or in connection with the other

30 testimony in the case, are not sufficient to 
warrant a finding that at the time of the acci­
dent Mr. Hansen intended to transfer tools 
from No. 25 or the pony engine to any other 
engine.

(13) Said statements, taken either by 
themselves or in connection with the other 
testimony in the case, are not sufficient to 
warrant a finding that it was either necessary 
or proper that tools should be taken from No.

40 25 or the pony engine and transferred to any
other engine.
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(14) Said statements, taken either by 
themselves or in connection with the other 
testimony in the cases, are not sufficient to 
warrant a finding that the transferring of 
tools from No. 25 or the pony engine to any 
other engine, was the duty that Mr. Hansen 
owed to the defendant or that, if he had done 
so, he would have been acting within the 
scope of his employment, or in interstate 
commerce.

(15) On the evidence in the case if Mr. 
Hansen had transferred tools from No. 25 or 
the pony engine to any other engine, he 
would have been doing that for which he was 
not employed, and while so doing, as well as 
while going to and from the place of making 
such transfer, the relation of master and 
servant would not have existed, between Mr. 
Hansen and the defendant.

(16) There is not sufficient evidence in the 
case to warrant a finding that Mr. Hansen 
crossed engine track No. 2 (being the track 
on which the accident >happened), for any 
purpose within the scope of his employment.

(18) If Mr. Hansen went upon engine 
track No. 2 without looking for the approach 
of the engine which struck him, he was guilty 
of contributory negligence, and plaintiff can­
not recover.

(19) If Mr. Hansen went upon engine 
track No. 2 under such circumstances that, 
if he had used reasonable care, he would have 
seen the engine approaching, which struck 
him, and have avoided it, he was guilty of 
contributory negligence and plaintiff cannot 
recover.

(20) Under evidence in this case the em­
ployees used the paths through the railroad 
yard as mere licensees, and there can be no
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recovery against defendant, except for wilful 
injury.

(Pages 300-303).

6. The Court modified defendant’s request to 
charge that—

“ If the crossing of the track on which Mr. 
Hansen was struck was the proximate cause 
of the accident, the plaintiff cannot recover ” .

By adding thereto the following:
“ Provided you find that the defendant was 

not guilty of negligence, which either in 
whole or in part caused the accident” .

(Page 297, line 15).

7. The Court charged the jury as follows:
“ I am referring to this evidence or testi­

mony which has been called declarations or 
statements made by Hansen to his wife be­
fore he left home and the statement or 
declaration made to Kathan, the engineer, 
while he stood alongside of the engineer’s 
locomotive in the yard. The wife says, 
finally, that this is what he said to her as he 
left his home, and that was, she says, about 
somewhere about eleven o’clock in the morn- 

30 Sunday, August the 3rd; ‘I am going
up to the round house and take the tools off 
of No. 25, to put on the pick-up and to get 
my dirty overalls off—out of the locker to 
bring home.’ Kathan says what he said to 
him as he stood alongside of his locomotive 
was—or, rather, Kathan says, “ I said to 
him, ‘Peter, where are you going?*. and 
Hansen replied, ‘I  am going to the round 
house.’ ” Kathan says he then said to 'him,

in ' Wvat are y0U going for’ Peter'v  and Hansenreplied ‘I  am going for my overalls.’ That
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testimony, gentlemen, is only valuable and 
usable to describe and denote the purpose for 
which Hansen was proceeding. It is not evi­
dential of the fact that there were tools upon 
the pony engine. It is not evidential of the 
fact that those tools were proper and suitable 
tools or tools necessary and proper to be used 
upon the pick-up engine. It is not evidential 
of the fact that the doing of those things or 
of that thing was a thing which Hansen was 
called upon to perform as a part of the duty 
which he owed the Company, and is only of 
value to describe or to indicate to you the 
purpose of Hansen, provided you have been 
satisfied by a fair preponderance of the evi­
dence upon the part of the plaintiff or have 
been satisfied by the plaintiff by a fair pre­
ponderance of the evidence that those other 
facts of which I  have just spoken to you 
actually did exist, and those facts are, princi­
pally, that there were tools upon the pony 
engine, they were suitable and proper and 
necessary tools to be used upon the pick-up 
engine, and that it was a part of the duty 
that Hansen owed to the defendant company 
that he should provide such tools for the en­
gine, upon which he was to work the next 
morning. ’ ’

(p. 284, line 35 to p. 286, line 2).

The evidence shows that Hansen had been in 
the employ of the defendant company for about 
seven years. He had been a locomotive fireman 
during all this period. (Mrs. Hansen, p. I l l ,  line 
12, p. 114, line 20).

For about two years prior to July 1, 1913, he 
had been fireman on an engine known as No. 25, 
also called the “ pony engine.” During that 
period Mr. Kathan was the engineer on that en­
gine.
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(Kathan, p. 29, line 12; p. 34, line 32).

The pony engine had been laid np for repairs 
for some time prior to the accident.

(Kathan p. 34, line 28).

The last rnn of that engine prior to the acci­
dent was on Jnly 1, 1913.

(Brusle p. 243, line 28).
10

On July 2nd, Mr. Hansen was fireman on En­
gines No. 465, 1751 and 3119, running between 
Weehawken and Granton. Mr. Kathan was En­
gineer.

(Brusle p. 243, line 27).

On July 3rd, Mr. Hansen worked for ten hours 
cleaning the pony engine at the round house.

(Brusle, p. 243, line 37; p. 272, line 5).
20

From July 2nd until after the accident, the 
pony engine was laid up on one of the spur tracks 
on the westerly side of the round house.

(Kathan p. 32, line 8; p. 33, line 15).

After the pony engine was laid up, Hansen be­
came fireman on the engine of a local freight 
train known as the “ pick-up” . This train ran 
from Weehawken to Kingston, N. Y., going out

3Q one day and returning on the following day. 
Hansen’s first trip on the pick-up was on July, 
7th. Thereafter he worked every day, except 
Sundays, on the engine of the pick-up train up to 
and including August 2, 1913.

(Mrs. Hansen, p . 120, line 10; Brusle p.
244, line 10).

The pick-up train never ran on Sunday (Mrs. 
Hansen, p. 120, line 15; Griffin p. 52, line 20;

40 George p. 67, line 10).
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On Saturday, August 2, the crew of the pick-up 
engine registered in at G-ranton at 6:30 P. M. 

(Griffin p. 47, line 20). ,

Mr. Hansen reached home between six and 
seven on Saturday evening.

(Mrs. Hansen, p. I l l ,  line 18).

The engine of the pick-up train was due to leave 
the round house at Granton, at 3:45 on the fol­
lowing Monday morning, and the engineer and 
fireman were due to register for that trip at 3 :30 
o’clock Monday morning.

(Griffin p. 47, line 25; p. 48, line 15; 
George p. 189, line 30).

When working on the pick-up train, Mr. Hansen 
left his house about 2:15 in the morning, every 
other day.

(Mrs. Hansen, p. 120, line 22).

But for the accident, Mr. Hansen would have 
gone out on the pick-up engine Monday morning, 
August 4th.

(Griffin p. 54, line 35).

Mr. Hansen Was not called for any service on 
Sunday, August 3.

(George p. 67, line 10).

On Sunday, August 3, at about 11 o’clock, Mr. 
Hansen, dressed in his good clothes (p. 115, line 
30), took from his working clothes which hung in 
the closet off the kitchen, a bunch of keys, and 
told his wife where he was going and what he was 
going to do.

(Mrs. Hansen, p. 108, line 25).

Her first version of his statement is: “ I am 
going up to the round house and take the tools 
off the engine to put on the pick-up and get my
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dirty overalls out of the locker” , (p. 109, line 
35). Asked by counsel to state what engine, the 
court cautioned the witness to state exactly what 
Mr. Hansen said and all he said, without having 
her attention directed any further to the subject. 
She then gives his statement as follows:

“ I  am going up to the round house and 
take the tools off of No. 25 to put on the pick­
up and to get my dirty overalls off—out of 

10 the locker to bring home”.
(p. 110, line 10).

On page 120, line 35, the witness gives a some­
what different version of Mr. Hansen’s state­
ment.

Mr. Hansen was next seen at the railroad 
Y. M. C. A. building by Fireman Smith. The 
Y. M. C. A. building is located at the corner 
formed by the Bergen Turnpike and a driveway 

20 into the Granton Yards.
(See Map Ex. D-6).

Fireman Smith was on his way to meet an en­
gine in charge of Engineman Kathan who had 
gone to the round house to bring the engine. 
Smith intended to join Kathan on the engine on 
its way through the yard and go with him on it 
to Weehawken.

(p. 71, line 1).
30 ■

Fireman Smith first saw Mr. Hansen on the 
porch of the Y. M. C. A.

(Smith p. 68, line 1; p. 149, line 1).

Hansen said to Smith “ Wait a minute and I 
will go right with you.”

(p. 149, line 12).

Mr. Hansen then went into the Y. M. C. A. 
40 building and soon came out and joined Smith,
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walking in a northerly direction through the yard.
(Smith p. 68, line 15; p. l49, line 20).

The two men walked along the easterly side of 
the dump track (marked “ team track” on the 
Map, Ex. D-6), to a point opposite the machine 
shop. From that point a path is shown in yellow 
extending northerly to the -round house. After 
reaching the path indicated in yellow, they walked 
along that path until they met Kathan coming 
south with his engine on track No. 1. The point 
where they met the Kathan engine is indicated 
on the map by a cross, and the letter K. There 
Kathan stopped his engine and took on Fireman 
Smith.

(Smith p. 68, line 15; p. 70 line 15 to line 
40; Kathan p. 27, line 25; p. 33, line 
20).

Between the path on which Smith and Hansen 
were walking and engine track No. 2, there was 
an inactive track shown as the “ shop track” . 
When Kathan stopped his engine, Smith had to 
cross first the shop track and then engine track 
No. 2, in order to reach and board the Kathan en­
gine on track No. 1. (Smith p. 71, line 10; Map 
Ex. D-6). Hansen followed him across these two 
tracks, and standing between engine track No. 1 
and engine track No. 2, talked for a moment or 
two with Kathan.

(Kathan, p. 27, line 37; p. 46, line 1; p. 
234, line 20. Smith p. 71, line 34; p. 
72, line 15; p. 73, line 25; p. 151, line 1 
to line 22; p. 172, line 22).

Up to the time that Kathan stopped his engine 
to take on fireman Smith, neither Smith nor Han­
sen had crossed either engine track.

(Smith p. 71, line 10; p. 72, line 15; p. 72, 
line 25; p. 150, line 38, to p. 151, line 
22; p. 172, line 22).
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While Hansen stood between engine tracks 
Number 1 and Number 2 the conversation between 
him and Nathan was as follows:

“ I  says to Peter, I says, Peter, where are 
yon going? He says, ‘I  am going to the 
round house.’ I says, ‘What are you going 
for Peter?’ and he says, ‘I am going for my 
overalls. There'is all that was” .

(Nathan p. 43, line 1).
10

At the time Hansen stood between the two en­
gine tracks and had this conversation with 
Nathan, Smith and not Hansen was Nathan’s 
fireman, and had been since the pony engine was 
laid up. (Nathan p. 36, line 14; p. 45, line 28).

At that time Hansen was not employed about 
the Nathan engine and had nothing to do with 
it. He was not under Nathan’s authority or sub­
ject to his direction. Neither had any connection 

20 whatever with the duties of the other. Nathan 
had not asked Hansen to do anything for him 

(Nathan p. 36, line 1; p . 37, line 5).

Hansen said nothing to Nathan about tools 
either engineer’s or firemen’s, and nothing about 
the pony ̂ engine or the pick-up engine or about 
transferring tools from one engine to another 
(Nathan p. 235, line 1).

After this brief conversation between Nathan 
30 and Hansen noted above, Nathan started his en­

gine south and Hansen started north. At first he 
appeared to have walked along engine track No 
1, the same track Nathan’s engine was on. 

(Nathan p . 236, line 23).

After Nathan started south he met an engirn 
driven by engineer Clearwater moving north oi 
wigine track No 2. After this engine passec 
Nathan he looked back and saw Hansen just step- 

40 Horn engine track No. 1 to engine track No
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2. Hansen was then about 150 to 200 feet from 
Kathan and was walking with his hat on the back 
of his head looking west toward the round house. 
He (Hansen) did not look back to see if anything 
was coming on track No. 2. He was just about 
stepping on the west bound engine (No. 2) track. 
Kathan blew his whistle and hollered to Hansen 
but he paid no attention. The tank of the Clear­
water engine then hid Hansen from Kathan’s 
view. The next that Kathan saw was Hansen’s 
hat on the east side of track No. 2 and between 
that track and the shop track. He stopped his 
engine, reversed it and ran back and found Han­
sen’s body.

(Kathan p. 234 to 242).

The body was lying between the rails of engine 
track No. 2 at about the place indicated by the X 
in red on the map. (Kathan p. 45, line 20; p. 238, 
line 12. (Craig p. 75 line 23).

Engineman Clearwater and fireman Craig were 
on the engine that struck Hansen. They were 
taking the engine from Weehawken to the round 
house after completing the trip from Albany to 
Weehawken.

(Kathan p. 29, line 10; Craig p. 75, line
20).

The engine was running about 6 miles per 
hour.

(Kathan p. 28, line 11; Craig p. 76, line
10).

Engineman Clearwater died prior to the trial.
(Kathan p. 36, line 38).

The place where Kathan stopped his engine, 
took Fireman Smith on and talked with Hansen 
is 1900' from the Y. M. C. A. Building and 2500' 
from the round house. The space between the
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adjacent rails of the two engine tracks at that 
point is 8.39'.

The distance from the place where the body 
was found to the Y. M. C. A. Building is about 
2200' and about 2100' to the round house. The 
distance between the adjacent rails of the two 
engine tracks at this point is 13.1'. Between that 
point and the ash pit the distance between these 
tracks varies from 38' to 0.

10 (Freleigh p. 144 to 148).

The clear view southerly from the point where 
Kathan talked with Hanson is about 400' to 500'. 
From the point where the body was found the 
clear view to the south is 970'.

(Kathan p. 238, line 15; Freleigh, p. 178- 
179).

The Trial Court erred in admitting in evidence 
Mr. Hansen’s statements to Mr. Kathan and to 
Mrs, Hansen. Defendant’s motion to strike out 
these statements should have been allowed and 
the requests to charge with respect thereto should 
have been granted.

30 The statement to Mr. Kathan is found on p. 43, 
line 1. Objection was noted on p. 40, line 22, p. 41, 
line 5, p. 42, line 38.

The different versions of the statement to Mrs. 
Hansen as testified to by her are found on p. 109, 
line 32 to p. 110, line 15, and p. 120, line 35.

Objections were noted at p. 109, line 22.
The motion to strike out this evidence is found 

on p. 134, line 1. Objection to the ruling of the 
Court is found on p. 135, line 22.
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These declarations were admitted in favor of 
those claiming under the declarant and for the 
purpose of establishing a claim and right of action 
on their behalf. They were admitted as primary 
evidence of that claim, and not by way of rebuttal 
of a defence interposed in the action.

We find no case in which declarations of this 
character have been admitted for that purpose.

In Hunter v. State, 40 N. J. L. 495, declarations 
of the decedent were admitted on behalf of the 
state. No interest of the declarant or of any one 
claiming under him was served thereby. The 
cases of the nature of the Hunter case constituted 
a distinct class in which such declarations are 
admitted.

In State v. Kane, 77 N.‘ J. L. 244, the state had 
proved that the defendant Kane had gone to a 
particular place at a particular time, and claimed 
that the purpose of his going there was for a 
meeting with one Gerry, who was claimed to have 
been a participant in the crime for which Kane 
was on trial. It was held that the motive with 
which Kane went to the place in question was 
vital and that Kane’s agreement to meet a friend 
at that place for the purpose of attending church 
was admissible in Kane’s favor. This was in 
rebuttal of the claim of the state.

Statements are also admissible if they accom­
pany provable acts material to the issues and 
tend to explain or give legal character to the acts. 
Thus, in Fromme v. Dennis, 45 N. J. L. 515, it was 
held that the conversation of defendant with a 
third party at the time of receiving a chattel into 
his possession was legal evidence as indicative 
of the character of the possession which he ac­
quired at that time, and of his intention in con­
nection with taking possession of the chattel.

In Hunter v. State, the question discussed was 
whether statements made by the murdered man, 
Mr. Armstrong, prior to his going to Camden
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with Mr. Hunter, were legal evidence. On this 
question Chief Justice Beasley, said:

“ I think it is obvious that, with reference 
to general legal principles, such communica­
tions were no part of the matter in contro­
versy, unless they were so connected with the 
act of the deceased in going to Camden, as 
to be, in a reasonable sense, part of such 
act. ’ ’

10 (p. 536).

On p. 537, Chief Justice Beasley, continues— 
“ The declaration and the act must make 

up one transaction. The theory justifying 
this course is that, when such declarations 
are thus coupled with a provable act, they 
receive confirmation from i t ; but if they 
stand alone, without such support, they de­
pend altogether for their credence on the 

20 veracity of the utterer, and thus conditioned,
they are pure hearsay and inadmissible.”

In Wigmore on Evidence, Vol. 3, Sections 1774, 
the author says:

“ The utterances serve merely ‘to assist in 
completing and giving legal significance to 
the conduct. Hence, it is not needed when 
the conduct is already complete and definite 
in itself. The conduct must be equivocal or 

30 incomplete.”

In this case the declarations cannot be sup­
ported by acts of the decedent. As testified to by 
Mrs. Hansen, his declarations were that he was 
going to the round house to get tools from the 
pony engine, and put them on the pick-up, and to 
get his overalls. To Mr. Kathan his declaration 
was that he was going to the round house to get 
his overalls.

40 Mr. Hansen lived on the easterly side of the
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Bergen Turnpike. In going to the round house 
he would necessarily go to the turnpike. The 
only way to reach the round house was by way of 
the turnpike, and the stairway leading therefrom 
to the round house. He does not go that way. 
He takes a course through the railroad yards. 
This is a departure from his declaration which 
renders the declaration inadmissible.

Even if it be held that his going through the 
yards in the direction of the round house was a 
provable act in support of his declaration, yet 
when he left the path and crossed the railroad 
tracks and thereby received the injury resulting 
in his death, he clearly departed from the inten­
tion expressed in his declaration. The act of 
crossing the track was the crucial act in the case, 
and was the act which resulted in his death. That 
was not an act performed pursuant to his declara­
tion, and therefore his declarations could in no 
way characterize this act and this act could in no 
way support the declaration.

The questions involved in this case are whether 
Hansen was acting in the course of his employ­
ment, and whether he was engaged in interstate 
commerce at the time the accident happened. The 
intent with which he proceeded in the direction 
of the roundhouse was not material in determin­
ing either of these' questions. Both questions are 
to be determined by acts done and whether a duty 
was imposed upon-Mr. Hansen with respect to 
doing them.

Interstate commerce consists in performing 
acts in connection with interstate transportation 
or acts which are so closely related thereto as to 
form a part thereof.

Mr. Hansen could not engage in interstate com­
merce by merely intending to do certain things, 
which, by the way, he was not required to do, and 
which constituted no part of his duty to the de­
fendant, and which he might or might not be able
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to accomplish. In other words, engaging in inter­
state commerce consists in acts and not in inten­
tions.

Under the rules governing the admission of 
evidence of this character, these statements 
should have been excluded, and having been 
admitted, they should have been stricken out, and 
defendant’s requests to charge with respect 
thereto should have been granted.

10 Requests No. 1 and 2 (p. 300) challenge the 
sufficiency of the evidence to show that Hansen 
intended to go to the round house.

Requests No. 3 and 4 (p. 300), challenge the 
sufficiency of the evidence to show that Mr. 
Hansen intended to transfer tools from the pony 
engine to the engine of the pick-up train or any 
other engine. Clearly the declarations of Mr. 
Hansen are not legal evidence to show that he 
intended to make such a transfer. He did not 

20 reach the pony engine and he took no tools from 
that engine to any other engine. Hence, there 
are no acts on his part to support his declared 
intentions, and in the language of the Hunter 
case, these statements “ become pure hearsay and 
inadmissible ’ ’.

Request No. 5 challenges the sufficiency of the 
evidence to warrant a finding that when the acci­
dent happened Mr. Hansen was on his way to 
transfer tools from the pony engine to the pick-up 

30 engine. The same reasoning applies to this re­
quest as to requests No. 3 and 4. If Mr. Hansen 
had procured certain tools from the pony engine 
and had placed them on another engine, it is 
possible that such an act, indefinite and equivocal 
in itself, might have been explained by his state­
ment, but under no other circumstances could the 
evidence be admissible.

Request No. 6 is rendered unimportant by the 
charge of the court to the effect that if Mr. 

40 Hansen went to the enginehouse for the purpose
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of getting his overalls, such act would not con­
stitute engaging in interstate commerce.

Requests No. 7, 8, 9 and 10 (p. 301) are sup­
ported by the same reasoning as requests No. 3,
4 and 5. The argument under the second, third 
and sixth grounds of the motion to non-suit also 
supports these requests to charge, and these ar­
guments are referred to are not here repeated.

Requests No. 11, 12, 13 and 14 (p. 301-302) are 
in general supported by the same argument as 10 
requests No. 3, 4 and 5. In addition it is to he ' 
noted that Hansen’s declaration does not directly 
assert that there were any tools on the pony en­
gine. There is no assertion direct or indirect 
that would warrant the inference that it was 
either necessary or proper that tools should be 
taken from the pony engine and transferred by 
Hansen to any other engine, nor that any duty 
rested upon Mr. Hansen to make such a transfer.

Outside of the declarations of Mr. Hansen there 20 
is no evidence of intention on his part to transfer 
tools from the pony engine to any other engine, 
or that he was in fact proceeding toward the 
roundhouse for that purpose, or that there were 
any tools on the pony engine, or that he had any 
duty in connection with transferring tools from 
that engine to any other engine. On the contrary, 
the positive evidence is to the effect that there 
were no tools on the pony engine; that no duty 
rested  upon firemen to procure tools for any en- 30 
gine, but that men were employed to care for the 
tools and equip the engines therewith; that there 
was no necessity for transferring tools from the 
pony engine for use on the engine of the pick-up 
train on Monday morning, August 4, and at the 
time when the accident happened, it would have 
been impossible for Mr. Hansen to make such 
transfer because of the then inability to de­
termine what engine would make the run on the 
pick-up train on the following morning. 40



24

II.

Defendant’s Motion for a Non-Suit and for the 
Direction of a Verdict in its Favor Should Have 
Been Granted.

The motion for a non-suit is found on page 135, 
and the motion for the direction of a verdict is 
found at page 274.

The motion for the direction of a verdict rested 
on the same grounds as the motion for a non-suit.

No evidence was introduced in the defendant’s 
case, or in rebuttal, which cured the defect in 
plaintiff’s case., Hence, the refusal to non-suit 
is reversible error.

C. R. R. Co. v. Smalley, 61 N. J. L. 277.

The first ground of the motion to non-suit was 
that plaintiff had failed to prove the case set out 

20 in the complaint.
The complaint in substance alleges that the ac­

cident happened while plaintiff’s intestate was en­
gaged in the work of firing and caring for his 
engine over the tracks and road bed of the de­
fendant, and while engaged in removing tools 
from one engine to another, and just as plaintiff’s 
intestate had stepped from an engine to one of 
the tracks of the defendant, and that the acci­
dent occurred by reason of the unsound, unsafe 

30 and defective condition of the engines, cars, 
tracks, roadbeds, tools and appliances whiijh had 
been allowed to be and remain out of order for 
a long space of time, and by reason of the unsafe 
place furnished by defendant for plaintiff’s intes­
tate to perform his work, and by reason of de­
fendant’s failure to warn him of the approach of 
an engine running backwards at a high and 
dangerous rate of speed without ringing any bell, 
and with but one of the crew thereon, and with 

40 no man on the rear of the engine and tender to 
warn plaintiff’s intestate.



25

The case attempted to be made at the trial was 
that plaintiff’s intestate was on his way to the 
round house to get tools from the pony engine 
and place them upon the engine of the pick-up 
train and to get his overalls from his locker in the 
round house and take them home, and that he was 
killed while on his way to the round house.

The evidence produced by plaintiff to establish 
the facts relied upon at the trial was objected to 
by defendant because not within the issues pre­
sented by the pleadings. That objection was 
never waived, but was from time to time insisted 
upon. See p. 24, line 18; p. '58, line 15. Motion 
for Non-Suit p. 135, line 28. Motion to Direct a 
Verdict, p. 275.

Plaintiff contended that the evidence was 
admissible and within the issues presented for 
trial, and although one or more applications were 
made to amend, all were subsequently withdrawn, 
and plaintiff rested upon the pleadings as they 
stood. See p. 25, line 10; p. 58, line 25; p, 136, line

The case attempted to be made by the proofs is 
radically different from that set out in the com­
plaint, both in place and circumstances. Plain­
tiff’s intestate was not firing or caring for his 
engine. He was not removing the tools from one 
engine to another. He had not just stepped from 
an engine to the tracks of the defendant, and no 
defective condition as to engines, cars, tracks, 
road-beds, tools or appliances was shown. The 
case relied upon at the trial was not the case de­
fendant was called upon to answer, and on this 
ground the motion for a non-suit should have 
been granted.

In Excelsior Electric Company v. Sweet, 59 N. 
J. L. 441, plaintiff’s horse was injured by the fall­
ing of an electric lamp suspended over the high­
way. His declaration alleged that the lamp fell 
because of defective rope and pulleys by means 
of which the lamp was suspended.
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The defendant pleaded the general issue.
At the trial plaintiff attempted to prove the 

case made by his declaration. Defendant’s testi­
mony tended to disprove this and to prove that a 
cleat upon the pole to which the rope was 
fastened, had been broken by some extraneous 
force immediately before the lamp fell, and there­
by the rope had been loosed from its fastening.

The Judge charged the jury that they might 
10 find negligence because of the defective cleat.

This Court said:
“ It is a cardinal rule for the control of a 

trial court that the questions submitted to the 
jury should be within the issues raised by the 
pleadings.

“ Prom what is above stated, it plainly ap­
pears that the pleadings in this case pre­
sented no issue as to the state or position of 
the cleat, the sole complaint being as to the 

20 rotten, weak, insufficient and defective condi­
tion of the rope and pulleys. It was, there­
fore, erroneous for the Judge to submit such 
an issue to the jury under the pleadings as 
they stood.”

In Partridge v. Woodland Steambo<at Company, 
66 N. J. L. 290, plaintiff, while a passenger on de­
fendant’s steamboat was injured by other pas­
sengers upon the boat who were drunk and 

30 boisterous and fighting. Plaintiff in no way con­
tributed to his injury.

The declaration alleged as negligence that the 
crew of the steamboat “ made no effort to protect 
the other passengers from the assult and blows 
of the said drunken and boisterous passengers” 
etc.

The defendant pleaded the general issue.
The trial court charged the jury that they 

might find negligence in the failure of the defend- 
40 ant to have on board a ship officer or officers if
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they believed that such a precaution were neces­
sary for the proper protection of the passengers. 
This court said:

(1 The pleadings raised no such issue as that. 
The declaration did not pretend that the boat 
was not properly manned, or that there was 
any insufficiency of crew or men to protect 
the passengers in any emergency. The sole 
issue made by the pleadings was ‘that the 
master and the crew * * * * disregard­
ing their duty in the premises made no effort 
to stop and quell said brawl and fight or to 
protect the passengers from assaults,’ etc.”

In Murphy v. North Jersey Street Railway 
Company, 71 N. J. L. 5, plaintiff was injured 
while attempting to board a car of defendant. 
The declaration alleged that while the car was 
standing at the station, plaintiff attempted to 
board it; that while so doing defendant’s em­
ployees negligently started the car, throwing the 
plaintiff to the ground,

The defendant pleaded the general issue.
At the trial plaintiff’s proof tended to support 

the allegations of the declaration. Defendant’s 
proof tended to show that the car had already 
started when plaintiff attempted to board i t ; that 
he missed his hold and fell to the ground, thereby 
receiving the injuries for which he sued.

The trial judge charged the jury that “ even if 
they believed the accident to have occurred in the 
way testified to by defendant’s witnesses, they 
would nevertheless, have a right to find a verdict 
for the plaintiff, if they concluded that the defend­
ant was guilty of negligence. ’ ’

The Supreme Court said:
> “ The issue presented by the pleadings for 

the determination of the jury in the present 
case was whether the defendant had caused 
the plaintiff’s injury by negligently starting
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the car while he was in the act of getting upon 
it. This was the claim which was set up by 
the plaintiff in his declaration, and denied by 
the defendant in its plea, and which the plain­
tiff was bound to establish by proof in order 
to entitle him to a verdict. If, at the trial, he 
had abandoned this position, and attempted to 
show that his injury was due to an entirely dif­
ferent cause—for instance, the defective con- 

10 dition of the step upon the car—he, of course, 
would not have been permitted to do so, for 
it is elementary law that a plaintiff cannot 
recover for a cause of action other than that 
set out in his declaration. And this principle 
is equally applicable when dealing with the 
case made by the defendant in contradicting 
the plaintiff’s claim. The defendant is only 
required to prove that he was not guilty of the 
negligent act charged against him in the dec- 

20 laration. When he does this by showing that 
the accident which produced the plaintiff’s in­
jury was due to a cause entirely different from 
that allegedly the latter, he has relieved him­
self from responsibility, so far as the action 
then being tried is concerned. To compel him 
to go further and disprove responsibility for 
the existence of that cause, is to require him to 
meet an isue which the case does not pre­
sent.”

30
In Merklinger v. Lambert, 76 N. J. L. 806, plain­

tiff’s declaration alleged that while his intestate 
was lawfully riding upon a bicycle on the highway, 
defendant’s automobile ran into and collided with 
decedent, whereby he was violently thrown and 
pushed from the bicycle and run over by the auto­
mobile, sustaining mortal injuries.

Defendant’s proof tended to show that in dodg­
ing from side to side of the street decedent’s bi- 

40 cycle skidded and he was thrown to the street



29

and afterward run over by the automobile. The 
plaintiff contended that there was a right of re­
covery if the accident happened in the way de­
fendant’s evidence tended to show that it did, 
provided the jury were satisfied that there was 
negligence on the part of the defendant. The trial 
court refused to adopt that view and charged the 
jury as follows:

“ Now, this is the allegation of the plain­
tiff, that his son, the deceased, was injured 
by having this automobile collide with the bi­
cycle, throwing the deceased on the ground 
and injuring him so seriously that he soon 
thereafter died. If the accident happened in 
any other way, the plaintiff cannot recover. 
If this bicycle slipped, and this young man 
fell on to the pavement without coming into 
collision with the automobile, he cannot re­
cover in this action, because he has alleged in 
his pleadings that the accident occurred by 
reason of the collision with the automobile, 
and if it happened in any other way it is not 
a subject for your consideration in this suit.”

Following this instruction, the jury returned a 
verdict for the defendant. On plaintiff’s writ of 
error, this Court said:

“ Having alleged a particular act of negli­
gence, in order to maintain his action he must 
prove it as laid.

“ This rule seems well established in this 
state, as well as in foreign jurisdictions, as 
was pointed out in the well-considered brief 
of the defendant in error.”

2. The second and third grounds for the motion 
to non-smt, are. that. nlfl/mt.ifPs int.pst.afp w ag W  
acting within the scope of his employment when 
the accident occurred, and that he was not then 
engaged in the performance of any duty he owed to 
the defendant.
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As already pointed out the accident occurred on 
Sunday, August 3, at about 11:50 A. M. The pick­
up train never ran on Sunday. TKe train came 
in on Saturday afternoon and the crew including 
Mr. Hansen, registered off at 6 :30 P. M. He with 
other members of the crew were due to register on 
at 3 :30 A. M. on Monday (Griffin, p. 47, line 20; p. 
48, line 15; p. 52, line 20. George, p. 67, line 10; p. 
189, line 30. Mrs. Hansen, p. 120, line 15).

10 Hansen was not called for any service on August 
3 (George, p. 67, line 10).

Thus Hansen was in defendant’s yards 15 hours 
before his duties as fireman required him to be 
there. He was there of his own volition and with­
out any call from the defendant.

There is no evidence in the case that there were 
any tools o>n the pony engine on this day.

If Hansen’s statements to his wife and to En­
gineer Kathan were admissible in evidence they 

20 were admissible solely for the purpose of show­
ing Hansen’s intention when the statements were 
made. The statement to Mrs. Hansen is not evi­
dence tending to show that there were on that day 
any tools on the pony engine, or if there were 
tools there that such tools were either necessary 
or suitable for use on the pick-up engine, or that 
it was Hansen’s duty to transfer them to any 
engine to be used on the pick-up train; and the 
court charged the jury to that effect (p. 285, line 

30 18 to p. 286, line 2).
With reference to Hansen’s statement that he 

was going to the round house to get his overhalls, 
the court charged that such an act, if performed, 
would not constitute engaging in interstate com­
merce (p. 282, line 36).

The plaintiff attempted to show that at the 
time of the accident there were tools on the pick­
up engine. The nearest approach that was made 
to proving this fact is found in the testimony of 

40 the witness McCartney. He testifies that at one
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time he worked as fireman on the pony engine; 
that he stopped work on that engine about a year 
before August 3,1913 (p. 89, line 35). That there 
were two boxes on the side of that engine (p. 83* 
line 40); that when he worked on the engine as 
fireman, the engineer’s tools, consisting of ham­
mers, chisels and monkey-wrench were kept in 
those boxes (p. 93, line 18). He specifically states 
that he could not tell what was kept in the boxes 
at the time of the accident (p. 92, line 35). After 
he ceased working on the pony engine, he was 
never on her and never paid any attention to her 
at all (p. 95, line 12).

The last run made by the pony engine was on 
July 1, 1913. It was then laid up for repairs. At 
that time Kathan was the engineer and he testi­
fies that he superintended the taking off the en­
gine of all tools and fittings, and that this was 
done before the accident. That he made an exam­
ination to See that everything had been removed, 
and that in so doing he opened all the boxes on the 
engine. (Kathan, p. 25, line 28; p. 37, line 30; p. 
38, line 30; p. 97, line 35; p. 248, lines 8 to 40).

He further testifies that while he was engineer 
he had a small portable box with his name on it 
in which he kept his engineer’s tools. That he 
and all engineers who had such a portable 
tool box kept their tools therein and took the 
box with their tools when they were transferred 
from one engine to another. He had such a box 
when he was engineer on the pony engine; that 
he kept his tools in it and took it with him when 
the pony engine was laid up and that he has it yet 
(p. 27, line 10; p. 101, line 5; p. 248, line 3).

As Kathan had this portable tool box in which 
his tools were kept while he was engineer on the 
pony engine, the tool boxes were used only for 
holding the oil cans (p. 26, line 38; p. 98, line 16).

A bunch of keys was produced at the trial, said 
to be the keys taken by Hansen when he left the
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house Sunday morning. The attempt was made 
to show that among them were one or more keys 
to the boxes on the pony engine. The intent no 
doubt was to support the theory that there were 
tools upon the pony engine which Hansen intended 
to remove. There is, however, an utter failure 
to identify these keys as the keys of the pony en­
gine. Kathan could not identify them. He said 
they were not the keys to the pony engine (p. 23, 

10 line 38).
The keys shown him had nothing to do with 

the pony engine (p. 35, line 25). The only key he 
could identify with certainty was a switch key (p. 
35, line 40). The other key he thinks was the key 
to Hansen’s locker (p. 40, line 10).

When the witness, McCartney was shown the 
bunch of keys, he testified that he would not say 
that it was a key belonging to the pony engine. 
It looked something like it, but he could not iden- 

20 tify it. The most he could say was that the key 
•to the pony engine was something of the style of 
the key shown him (p. 91, line 25).

The size of the boxes on the pony engine ac­
cording to McCartney were about 36 in. by 12 in. 
by 12 in. (p. 96, line 18).

The firemen’s tools were a shovel, a hook, a 
shaking lever, gauge lights, markers and flags 
(Souders, p. 205, line 10). It is evident that most 
of these tools were too large to be carried in the 

30 tool boxes of the pony engine.
If there was any evidence in the case from 

which the jury could legally infer that there were 
tools on the pony engine at the time of the acci­
dent, there is not the slightest evidence to indicate 
what these tools were, or that they were tools 
suitable for, or which might properly be used, on 
the pick-up engine or any other engine than the 
pony engine.

There was no shortage of tools for the pick-up 
40 engine on the morning of August 4th, and Mr.
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Griffin, the engineer, had made no request of Han­
sen to procure tools and put them on the pick-up 
engine.

Griffin, p. 211, line 10.

Hansen had no special tools of his own on 
the pony engine (p. 273, line 15).

Even if there had been tools on the pony engine 
suitable for use on the pick-up engine and if there 
had been a shortage of tools for the pick-up en­
gine, it was no part of Hansen’s duty to provide 
these tools. And particularly it was not his duty 
to wander'through the yards hours before his en­
gine would be designated, looking for tools.

Prior to 1909 it was the duty of the fireman to 
place their tools on the engines prior to starting 
on their trips. By agreement between the firemen 
and the Company which became effective January 
1, 1909, the firemen were relieved from this duty, 
and the company employed toolmen, whose duty 
it was to take charge of all tools on incoming en­
gines and remove them to the tool-car or store­
house, and to equip all outgoing engines with 
tools taken from the tool-car or the storehouse.

See Ex. D-3, p. 306.

After this agreement went into effect, toolmen 
were provided at the Granton Round House, who 
attended to these duties.

Kathan, p. 101, line 9;
Griffin, p. 49, line 35; p. 53, line 25; pp. 

209-210;
Smith, p . 153, line 3 to p . 154, line 20;
Craig, p. 223, line 30 to p. 228, line 1 *
Souders, p. 198, line 31 to p. 199 line 25; 

p. 200, line 35 to p. 202, line 25;
Holt, p. 257, line 1.

i When the engineer and fireman came to the en­
gine preparatory to going out, it was their duty
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to see whether these tools had been properly sup­
plied. If not, they notified the toolman and the 
latter provided them.

(Griffin, p. 53, line 38 to p. 54, line 20; 
Souders, p. 204, line 25; Holt, p. 259, 
line 15).

When the engines were brought out from the 
round house by the hostlers they were placed in 

10 front of the tool car and while there the toolman 
equipped them. That was from 15 to 30 minutes 
before the engine left on its run.

(Holt, p. 268, line 10).

There is not the slightest evidence in the case 
that in case of a shortage of tools the firemen did 
anything more than to report the shortage to the 
toolman or to the foreman of the roundhouse. 
There is no evidence of a single instance in which 

20 a fireman took tools from one engine for use on 
another.

In order to give plausibility to the contention 
that Hansen was on his way to get tools from the 
pony engine, evidence was introduced to show 
that there was at times a shortage of tools and 
that on one occasion when Carpenter was Engineer 
on the pick-up engine there was a poor engineer rs 
hammer placed on the engine, and that Hansen got 
into an altercation with Holt, the toolman, on ac- 

30 count of it, but it appears that a satisfactory ham­
mer was furnished on the same day before the 
engine went out.

(Holt, p. 253, line 20; p. 260, line 30 to p. 
261, line 20; p. 263, line 18).

This occurred when Carpenter was engineer on 
the pick-up (Holt, p. 253, line 12). The last time 
Carpenter was engineer on the pick-up prior to 
the accident, was on July 17, more than two weeks 
prior to the accident.

(Brusle, p. 244, line 30).
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There is no evidence of any other occasion when 
there was difficulty in supplying the pick-up en­
gine with tools.

The tools were taken from the engines by the 
tool man and placed in a tool car or store house 
indiscriminately, as the engine came in. The tools 
were also taken indiscriminately from the store 
house and tool car to equip the outgoing engines. 
Thus the tools were used interchangeably on the 
different engines.

(Griffin, p. 55, line 1; Smith, p. 154, line 
16; Souders, p. 202, line 35; Holt, p; 
257, line 20).

This was true with respect to both engineers ’ 
and firemen’s tools, except as to the engineers who 
had private portable tool boxes with their names 
thereon. These boxes were removed by the tool- 
man to the tool car, but were placed on the engines 
assigned to the engineers whose names appeared 
on the boxes.

(Griffin, p. 211, 212; Holt, p. 258, line 18).

Even had Hansen desired to procure tools for 
the pick-up engine he could not have done so at 
noon on Sunday, because the pick-up train had no 
regular engine and he would not know what en­
gine he was to go out on until about the time he 
registered in at about 3:30 A. M. He would get 
this information from the engine dispatcher usu­
ally. Sometimes from the round house foreman.

(Griffin, p. 47, line 28 to p. 48, line 20; p. 
52, line 40, p. 210, line 5; George, p. 189, 
line 10; Souders, p. 203, line 12; Holt, 
p. 258, line 5).

Even the engine dispatcher would not know what 
engine was going out on a given train until from 
one to four hours before it left (George, p. 189 
line 22).
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Mr. Hansen came in on engine 2105 on Saturday 
evening. That engine did not go out on the pick­
up train on the following Monday morning, hut on 
the contrary it went out on an extra train at 9 :50 
Sunday evening and returned on Monday, August 
4, at 9 :10 P. M.

(George, p. 190; line 30 to 191, line 25).

Furthermore, the engine which went out on the 
10 pick-up train on Monday morning was No. 2076. 

It did not register in until 2 :20 on Sunday after­
noon.

(George, p. 190, line 25 to 191 line 12).

Engineers register within 5 or 10 minutes after 
arrival.

(George, p. 197, line 20).

The following schedule made up from the testi- 
20 mony of Mr. Brusle (p. 243, 245 inclusive) shows 

the engines used on the pick-up train from July 7 
to August 2, 1913, inclusive, and covers the whole 
period of Hansen’s service on the pick-up train. 
It also shows the names of the engineers with
whom he worked.

Date Direction No. of Engine Engineman
July 7 Westbound 2159 Cuddy

8 Eastbound 2159 Cuddy
9 Westbound 2082 Carpenter

10 Eastbound 2082 u
11 Westbound 2159 “
12 Eastbound 2159 “

July 13, Sunday, did not run.
14 Westbound 2166 “
15 Eastbound 2166 u
16 Westbound 2166 “
17 Eastbound 2166 <<
18 Westbound 2076 Savage
19 Eastbound 2076 a

July 20, Sunday, did not run.
21 Westbound 2082 “
22 Eastbound 2082 u “\
23 Westbound 2082 “
24 Eastbound 2082 a
25 Westbound 2082 u
26 Eastbound 2082 “
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Date Direction No. of Engine Engineman

July 27, Sunday, did not run.
28 Westbound 2105 “
29 Eastbound 2171 “
30 Westbound 2076 Griffin
31 Eastbound 2076 “

Aug. 1 Westbound 2105 “
2 Eastbound 2105 u

Aug. 3, Sunday, did not run.
4 Westbound 2076

From this it appears that Mr. Hansen made 12 
round trips on the pick-up train during that 
period, and that he had 6 different engines and 4 
different engineers.

Clearly it would have been impossible for 
Hansen at 12 o’clock on Sunday to transfer tools 
to the pick-up engine.

If Hansen had been charged with the duty of 
providing tools for the pick-up engine, and had 
necessary and proper tools been located on the 
pony engine, he would have had ample time in the 
morning when registering in to procure the tools 20 
and transfer them to the pick-up engine. The 
pony engine was located on one of the tracks of 
the round house. Hansen was obliged to go to 
the round house to register in, and the pick-up 
engine would then have been in the round house 
or in front of the tool car. Two or three minutes 
time would have been all that was necessary in 
order to effect the transfer provided the tools 
were there to be transferred. Furthermore, only 
at that time or a short time previous thereto, gQ 
could the pick-up engine for that trip have been 
definitely ascertained.

Hansen usually left home at about 2:15 A. M. 
for. the pick-up run. (Mrs. Hansen p. 120, line 
25). It was 5 minutes walk from his house to the 
Y. M. C. A. building (Smith p. 148, line 30). 
From that place to the round house via the Bergen 
Turnpike scales about 4200' on the map Ex. D-6. 
This distance could easily be covered in 20 
minutes, or say one half hour from his home to 4q



the round house where he would arrive at about 
2 -.45 A. M. This would have given him 45 minutes 
to make the transfer.

Even if it be assumed that while on the path 
Hansen was on his way to the round house and 
the pony engine in the performance of a duty 
owed to the defendant, yet when he departed from 
the path and crossed the shop track and engine 
track No. 2, and stood between that track and en- 

10 gine track No. 1, talking with Kathan, and then 
started to return to the path, he had, during that 
period left a place of entire safety and had gone 
into a placé of great danger. He had done this, 
not in pursuance of his expressed purpose of 
going to the round house and procuring tools for 
the pick-up engine, but for his own individual pur­
pose of talking with Kathan, his former engineer 
and doing that which in no way tended toward the 
performance of his supposed duty to his employer. 

20 While doing this he was outside the scope of his 
employment, and defendant owed him no duty 
except to abstain from wilfully injuring him.

3. The fourth and o-rmmrls of t,ha. million 
to non-suit are that at the time and place of the 
accident Hansen was a trespasser or at best a 
mere licensee.

When Hansen was at the Y. M. C. A. he was 
adjacent to a public highway which passes the 

30 round house and from which highway the com­
pany had provided a way of ingress and egress 
to and from the round house (See Map Ex. D-6). 
That way was open to him and he should have 
taken it. He choose, however, to go through the 
yards in company with fireman Smith, who was 
on his way to meet Kathan with his engine as he 
was coming south from the round house. Even 
If he had desired to go through the yards he could 
have taken the path to the machine shop and 

40 thence to the round house without crossing any 
engine tracks.
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(Kathan p. 46, line 15; Smith p. 157, line 
28; George p. 181, line 1; Craig p. 228, 
line 9).

The path he choose to take in company with 
fireman Smith was not one provided by the com­
pany. It was one beaten by the feet of the men 
passing over it. The company never built it or 
repaired it, but on the contrary they paid no 
attention to it and even destroyed it by digging it 10 
up or covering it over in repairing the adjacent 
tracks. When this was done they never restored 
it.

(Smith p. 156, line 25 ; George p. 180, line
1).

Under these circumstances we insist that the 
employees of the company used the path at their 
own risk and at best as mere licensees.

But even if the path were used by invitation £0 
of the company, yet Hansen became a trespasser 
when he left the path and crossed two railroad 
tracks for the purpose of holding the conversation 
with Kathan, which is set out in the testimony. 
While going from and returning to the path under 
those circumstances, defendant owed no duty of 
warning Hansen of the approach of its engine.

From the path to the place where he stood talk­
ing with Kathan was at least 25 feet and from the 
path to the place where the body was found was 30 
at least 20 feet.

Under the cases in this state, there can be no 
recovery under such circumstances. Plaintiffs’ 
intestate had lost his character of an employee for 
the time being, and had become a trespasser, or at 
best a mere licensee.

The following authorities support defendant’s 
contention and the second, third, fourth and fifth 
grounds of the motion for non-suit.

40
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In Huber v. Jenkins Rubber Co., 72 N. J. L. 171, 
plaintiff was entering the building where he was 
employed by a way used by some of the employes, 
under such circumstances that the court said it 
might be a jury question whether plaintiff was not 
using it by invitation. But plaintiff deviated 
from this way. He saw something glittering on 
the ground which looked like a ten cent piece, and 
went to pick it up, but found it was a bit of tin. 

10 While off of this customary way the injury oc­
curred. A non-suit was granted. The Court of 
Errors said:

“ Plaintiff was not passing from the gates 
“ to the wing. He deviated from that course 
“ and passed across to the vicinity of the 
“ boiler house for no purpose of proceeding 
“ to his work, but because attracted by a shin- 
‘ * ing object upon the ground. He must there­
f o r e  have passed about fifty feet out of the 

20 “ most direct way to the door in the wing. He 
“ was therefore neither working for the de­
fen d an t company at the time nor proceed- 
“ ing to the place where he was to work with 
“ the intention of resuming work. When he 
“ deviated from the path, the use of which 
“ it might possibly be considered he was in- 
‘ ‘ vited to make, he lost the protection of such 
“ implied invitation and became either a tres­
p asse r, or, at the most, a mere licensee, to 

30 “ whom the defendant company owed no duty 
*1 except to abstain from willful injury. Upon 
11 these facts the lack of any duty due from the 
i ‘ defendant company to the plaintiff was 
“ plainly disclosed, and as the liability of the 
‘ ‘ defendant could only be evinced by proof of 
“ duty neglected the course of the trial judge 
11 in directing a non-suit was entirely proper. ’ ’

In Harris v. United Steamship Company, 75 N. 
40 J. L. 862, plaintiff’s intestate was at work on ship
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board helping to unload freight. His place of 
work was separated from that of a coal gang work­
ing on the same deck, by a tier of barrels. It be­
came necessary for him to have a shovel, and he 
asked the foreman for it. The foreman replied, 
“ All right you will get one”, and sent after it. 
Without waiting for it—Harris climbed over the 
barrels to the place where the coal gang were to 
get a shovel from them, and in so doing fell 
through an open hatch and was killed. The trial 
court denied a motion to direct a verdict and judg­
ment went for the plaintiff. This court said:

“ We think a verdict should have been di­
re c te d  in view of the facts which the evi- 
‘ 1 dence exhibited. * * * *

“ It is not disputed that the defendant com- 
“ pany had provided Harris with a safe place 
“ to perform his work as a member of the 
“ freight gang. It had provided a safe 
“ method of furnishing him with a shovel when 
“ needed, and, when he asked for it, was in 
“ the act of supplying it, of which he was in- 
“ formed. When Harris, with such knowl­
e d g e , of his own volition and without the 
“ knowledge of the defendant, departed from 
“ the safe place provided and occupied a dan­
g ero u s place for the purpose of getting a 
“ shovel which the defendant was in the act 
“ of providing, he became either a trespasser, 
“ or at the most, a mere licensee, to whom the 
“ defendant owed no duty except to abstain 
“ from willful injury, unless his action was 
“ justified by a custom of which the defend­
a n t  knew or ought to have known.”

Clearly, no custom has been shown in this case 
whereby employees, when off duty, went through 
defendant’s yard, either by its direction or permis­
sion, to get tools from one engine to place on an­
other. When the latter engine is at the time un-
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known, and is not in fact then in the yards, and 
when it will not become known or be designated 
for any particular service for many hours after­
wards, such service would be impossible. Hence, 
it would be impossible to establish such a custom.

In Hobbs v. Great Northern Ry., 142 Pacific 20 
(Washington Supreme Court), decedent was a 
hostler’s helper, and was engaged in helping to 
prepare interstate engines to go out on their runs. 

10 Among the engines which he helped to equip was 
engine No. 960. After putting some sand in the 
sand box he was next seen near the pilot of the 
engine. He stepped upon the pilot, for what pur­
pose the evidence does not show. His presence on 
the pilot was hidden by steam both from the en­
gineer and fireman of No. 960, and also from the 
engineer and fireman of the switch engine with 
which 960 afterwards collided. There was no 
claim that the engineer or fireman on either en- 

20 gine knew he was on the pilot.
Engine 960 moved forward and collied with the 

switch engine causing the injuries of which de­
cedent died.

The evidence did not disclose any duties which 
called for decedent’s presence on the pilot, and 
there was a rule forbidding employees to ride 

, there. The Court said:
“ One of the questions in the case is 

30 whether the deceased was injured while acting 
within the scope of his employment. Re­
spondent contends that this action being 
under the federal Employers’ Liability Act, 
the statute renders such question immaterial, 
and that the only test is, was the employee 
injured while employed by a carrier engaged 
in interstate commerce. The federal act does 
not give a cause of action to the employee for 
injuries not occasioned by negligence, and no 

^  recovery can be had under this act by simply
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showing the injury, and that at the time the 
injured servant was engaged in interstate 
commerce. The rule of liability against a 
railway company engaged in interstate com­
merce is predicated upon the duty of the com­
pany to furnish its servants with a reason­
ably safe place in which to perform the work 
it requires of him, or while he is about those 
places which are incident to his work, and 
this duty is incident to all places where the 
employees must necessarily be in connection 
with his employment. But that duty is not 
incident to places where a servant is not re­
quired to be, nor expected to be in the per­
formance of his work. Nor does it cover the 
servant when he is not within the scope of his 
employment or doing some act which is not 
incidental to his employment. This rule is 
sustained by all the authorities, and the 
federal act in no wise attempts to change it. 
Unless the evidence in this case shows that 
the deceased was upon the pilot of this engine 
in the discharge of some duty required by the 
railway company, then the railway company 
owed him no duty except to avoid injuring 
him after it discovered his perilous position. 
Such is so clearly the law that it will not be 
doubted, and no authority need be cited to 
sustain it. There is no evidence in this re­
cord that the deceased was required to do any 
act which would place him upon the pilot of 
the engine. All the evidence on this subject 
is to the contrary. So far as we can find, 
whatever it was that caused him to step upon 
the pilot, it was his own purpose, not in any 
way connected with his work as a hostler ’s 
helper. I f  it was his purpose to engage in 
ciny task, so far as this record goes, in so do- 
mg he was a volunteer without appellant’s 
direction or knowledge, and so far as the law 
is concerned the result is the same.”
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So in this case, if Hansen was on his way to 
get tools as claimed, he was a mere volunteer, and 
there can he no recovery.

4. The sixth and seventh grounds of the motion 
fhr non-suit are iliat neitner plaintiff’s intestate 
nor defendant were engaged in interstate com­
merce at the time and place of the accident.

Whether defendant was engaged in interstate 
10 commerce at the time and place of the accident 

depends upon whether at the time and place of 
the accident plaintiff’s intestate was engaged in 
performing services for the defendant in inter­
state commerce.

We have already shown that at the time and 
place of the accident Hansen was not engaged in 
the course of his employment, nor was he engaged 
in discharging any duty which he owed to his 
employer. On the contrary he crossed the tracks 

20 and entered the field of danger for an object per­
sonal to himself. He then placed himself outside 
the scope of his employment and he remained 
outside the scope of his employment until the acci­
dent happened.

Having unnecessarily and for a purpose of his 
own brought himself within the field of danger, by 
an act which was in no way connected with or 
tended to promote interstate commerce, it cer­
tainly cannot be said that at the time he was en- 

30 gaged in such commerce.
Even if he had been injured while taking tools 

from the pony engine to be ultimately used on 
some engine which might haul the pick-up train 
on Monday morning and even if thereby he had 
been performing his duty to the defendant, still 
he would not then have been engaged in interstate 
commerce. In the language of this court in Pier­
son v. N. Y. S. d  W. R. R. Co., 85 Atl. 233, he 
would have been simply preparing for engaging 

40 therein in the future.
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Recent Federal decisions have materially nar­
rowed the application of the Federal Employers’ 
Liability Act. The test laid down by the recent 
cases is whether the work being done at the precise 
time of the injury constituted interstate transpor­
tation, or work so closely related to it as to be 
practically a part of it.

In Ills. Central R. R. Co. v. Rehrens, 233 U. S. 
473, plaintiff’s intestate was employed as a fire­
man and was working on a switching engine while 
aiding in the moving of several cars, all loaded 
with intrastate freight between two points in the 
same state. The railroad was both an interstate 
and an intrastate carrier. Upon completing the 
movement of intrastate cars, decedent was to have 
assisted in moving several other cars some of 
which were destined to points within the state and 
some to points without the state. The Court said: 

“ Here, at the time of the fatal injury the 
intestate was engaged in moving several cars, 
all loaded with intrastate freight, from one 
part of the city to another. That was not a 
service in interstate commerce, and so the 
injury and resulting death were not within 
the statute. That he was expected, upon the 
completion of that task, to engage in another 
which would have been a part of interstate 
commerce, is immaterial under the statute, 
for by its terms the true test is the nature of 
the work being done at the time of the in­
jury. ’ ’

In Shanks v. D. L. & W. R. R. Co., 239 U. S. 556, 
plaintiff was injured through the negligence of the 
defendant while engaged in taking down and put­
ting into a new location in the machine shop where 
he was employed, an overhead countershaft 
through which power was communicated to ma­
chinery used in repairing locomotives used by the 
defendant company in both interstate and intra­
state transportation.
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Plaintiff’s work usually consisted in repairing 
certain parts of these locomotives. The court 
said:

“ The question for decision is, was Shanks 
at the time of the injury employed in inter­
state commerce within the meaning of the 
Employers ’ Liability Act ? What his em­
ployment was on other occasions is immaterial 
for, as before indicated, the Act refers to< the 
service bei/ng rendered when the injury was 
suffered. * * * * The true test of em­
ployment in such commerce in the sense in­
tended is, was the employee, at the time of the 
injury, engaged in interstate transportation 
or work so closely related to it as to be prac­
tically a part of it? * * * *

“ Coming to apply the test to the case in 
hand, it is plain that Shanks was not em­
ployed in interstate transportation, or in re- 

^  pairing or keeping in usable condition a road­
bed, bridge, engine, car, or other instrument 
then in use in such transportation. What 
he was doing was altering the location of the 
fixture in a machine shop. The connection 
between the fixture and interstate transpor­
tation was remote at best, for the only func­
tion of the fixture was to communicate power 
to machinery used in repairing parts of en- 
gines some of which were used in such trans­
portation. This, we think, demonstrates that 
the work in which Shanks was engaged, like 
that of the coal miner in the Yurkonis case, 
was too remote from interstate transportation 
to be practically a part of it, and therefore 
that he was not employed in interstate com­
merce within the meaning of the Employers’ 
Liability Act. ’ ’

In C. B. & Q. R.R. Co. v. Harrmgton, 241 U. S. 
u 177, plaintiff’s intestate was engaged as a member
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of a switching crew in switching cars loaded with 
coal, belonging to defendant, which had been 
standing on a storage track for some time, to the 
coal shed, where it was to be placed in bins or 
chutes and supplied, as needed to locomotives of 
all classes, some of which were engaged or about 
to be engaged in interstate and others in intra­
state traffic. None of the locomotives or cars 
were set apart for exclusive interstate commerce.

The defendant company was engaged in both 
inter and intrastate commerce.

The court cited the test laid down in Shanks v.
D. L. <& ,W. RR. Co., and said:

‘ ‘ Manifestly, there was no such close or 
direct relation to interstate transportation in 
the taking of the coal to the coal chutes. This 
was nothing more than the putting of the coal 
supplies in a convenient place from which it 
could be taken as required for use.”

In Erie R. R. Co. v. Welsh, 242 U. S. 303, 
advance sheets No. 5, Feb. 1st, 1917; the defend­
ant was an interstate carrier and plaintiff was in 
their employ as a freight conductor. On the night 
of the injury plaintiff with the yard crew, took a 
freight car loaded with interstate shipment, and 
a caboose, to a yard called the “ F. D. Yard” . 
There the freight car was placed upon a siding 
where it was to be made up into a train by another 
crew. Plaintiff’s crew then took the caboose a 
short distance farther and placed it upon another 
siding. Then they took the engine to a water plug 
and took on water and returned to the Yard from 
which, they started. The engine slowed down at 
the Yard Master’s Office, so as to enable Welsh 
to report for further orders. All previous orders 
had been executed. The injury arose as he was 
alighting from the engine.

The evidence showed that the orders plaintiff 
would have received if he had not been injured on

10

20

30

40



48

the way to the Yard Master’s office would have 
required him immediately to make up an inter­
state train. The contention was that at the 
moment of his injury, his acts partook of the 
work, which but for the accidental interruption, 
he would have been called upon to perform.

The Court said:
‘ ‘ In our opinion this view is untenable. By 

the terms of the Employers Liability Act, the 
10 true test is the nature of the work being done 

at the time of the injury, and the mere expec­
tation that plaintiff would presently be called 
upon to perform a task in interstate com­
merce, is not sufficient to bring the case within 
the Act. ” * * * *

“ There remains the contention that plain­
tiff’s act in stepping from the yard engine 
was in completion of his trip to the “ F. D. 
Yard” with the interstate car, and hence was 

20 itself an act in furtherance of interstate com­
merce. This cannot be answered by saying, 
in the words used arguendo by the state 
Supreme Court (89 Ohio St. 88), that ‘he was 
not then and there employed in moving or 
handling cars engaged in interstate com- 
iherce.’ The question remains whether he 
was^performing an act so directly .and im­
mediately connected with Lis previous act of 
placing the interstate car in the “ F. D. Yard” 

30 as to be a part of it or a necessary incident 
thereto. N. Y .C. d  H. R. R. Co. v. Carr 238 
IT. S. 260, 264; Shanks v. D. L. d  W. R. Co!, 
239 U. S. 556, 559. And this depends upon 
whether the series of acts that he had last 
performed was properly to be regarded 
as a succession of separate tasks or as a 
single and indivisible task. It turns upon 
no interpretation of the act of-Congress, but 
involves simply an appreciation of the testi­

ng mony and admissible inferences therefrom in
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order to determine whether there was a ques­
tion-to be submitted to the jury as to the fact 
of employment in interstate commerce. The 
state courts held there was no such question, 
and we cannot say that in so concluding they 
committed manifest error.”

In M. & St. L. R . R. Co. v. Winter, 242, U. S. 
353, IL S. Advance Sheets Feb. 15, 1917; plaintiff 
was injured while engaged in making repairs in 
a roundhouse upon an engine which had been used 
in hauling freight trains over defendant’s lines, 
loaded with both interstate and intrastate ship­
ments. It was so used on October 18th, just be­
fore the accident and was again so used on Octo­
ber 21st, after the accident. On these facts the 
Supreme Court said:

‘'That is all that we have, and is not suffic­
ient to bring the case under the act. This is 
not like the matter of repairs upon a road 
permanently devoted to commerce among the 
states. An engine, as such, is not perman­
ently devoted to any kind of traffic, and it 
does not appear that this engine was des­
tined especially to anything more definite than 
such business as it might be needed for. It 
was not interrupted in an interstate haul to 
be repaired and go on. It simply had finished 
some interstate business and had not yet be­
gun upon any other. Its next work, so far as 
appears, might be interstate or confined to 
Iowa, as it should happen. At the moment it 
was not engaged in either. Its character as 
an instrument of commerce depended on its 
employment at the time, not upon remote 
probabilities or upon accidental later events.”

In New York Central v. W m e ^243, U. S. 188, 
IT. S. Advance Sheets, April 1, 1917; plaintiff’s in­
testate was a night watchman, charged with the
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duty of guarding tools and materials intended to 
be used in the construction of a new station and 
new tracks upon defendant’s interstate railroad.

The Court said:
‘ ‘ The admitted fact that the new station and 

tracks were designed for use, when finished, 
in interstate commerce, does not bring the 
case within the Federal act. The test is, ‘Was 
the employee at the time of the injury engaged 
in interstate transportation, or in work so 
closely related to it as to be practically a part 
of it. * * * Decedent’s work bore no direct 
relation to interestate transportation, and had 
to do solely with construction work, which is 
clearly distinguishable. ’ ’

To the same effect is Raymond v. C. M. & S. P. 
Ry. Co., 243 U. S., 43.

In H. & M. R. R. Co. v. Iorio (C. C. A. 2nd Cir- 
- cuit), 239 Fed., 855; the defendant railroad com­

pany operates an underground and under-water 
railroad between New York and points in New 
Jersey. Except the trivial business between the 
several stations on either side of the Hudson River, 
it is wholly engaged in interstate transportation. 
Iorio was a trackman in the defendant’s employ. 
At one of the terminals of the road there is a pit, 
located between the tracks, in which new rails 
are stored against the time when they may be re- 
quired for track repairing or any other purpose. 
Plaintiff was assisting in putting rails into this pit 
when by the negligance of a fellow workman, lie 
was injured. The Court said:

“ It cannot be said that the rails which Iorio 
was engaged in storing against a use that was 
certainly not imminent, and might never oc­
cur, were at the moment engaged in, or prac­
tically part of, interestate commerce; for that 
commerce was going on without any present 
assistance, either from Iorio, or the rails on
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which he was working or the men who were 
working with him. We, therefore, hold that 
the actual employment or use at the moment 
of injury, of the thing upon which the person 
injured was working is the test of the applica­
bility of the statute, under circumstances such 
as shown here. By that test plaintiff below 
was not practically engaged in or a part of 
interstate commerce, when he was hurt, and 
the judgment is reversed.” 10

In Bumsted v. Mo. P. R. R., 162 Pacific, 347, de­
cided Jan. 6, 1917, plaintiff was a freight con­
ductor and after a run in which the train handled 
an interestate shipment, he went to bed in his ca­
boose, as was his'custom. After his rest period 
he was called at 7:00 P. M. to leave at 8:15 or 
8:30 P. M., with a train containing interstate cars.
He was required to report for duty 30 minutes 
before his train was to leave, or at 7:45 P. M. At 20 
that time his pay began. He was injured at 7:15
P. M., at which time cars were violently run against 
the caboose in which he was dressing. The Su­
preme Court of Kansas said:

“ It is difficult to see how it can be accu­
rately said that, while dressing and getting 
breakfast and before the beginning of the 30 
minutes’ time which, according to his testi­
mony was to mark the beginning of his ac- 
tual duties, he was performing any duty for 
the company or engaged in interstate com­
merce. The time preceding the beginning of 
his actual duties was his own and for his use 
in any way he chose. The collision occurred, 
not while he was momentarily or temporarily 
diverted from the duties of his employment, 
but before the performance of such duties had 
begun. It must be held, therefore, that he was 
not within the terms of the Act.” 40
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In Giovio v. New York Central, 162 N. Y. Supp., 
1026, plaintiff had been engaged immediately be­
fore the accident in coaling a switch engine used 
solely within defendant’s yards in moving ears 
from one place to another. These cars contained 
both interstate and intrastate shipments. It also 
hauled coal trains which came into the yard. On 
the day of the accident it had been nsed only in 
moving cars used in interstate commerce, stud it 

10 was so used on the following day. Just before 
the accident happened, the switch engine, having 
finished its work for the day, dumped its fire in an 
ash pit, took water into its boiler and then pro­
ceeded to the coal chute to get coal. While coal­
ing the deceased stood on the tender of the engine 
and another employee operated the chute from 
above. As soon as the coaling was finished the 
hostler in charge of the engine started toward the

# s o ,  Knowleg v. S* K, Go». 164 1?. Y. | 1m *.h i in  that an engineer was nofT engaged in in- 
cosffiÊ rce while crossing tracks in defendant1 s 

a? Me iray« te his switch-engine which he was to oper- 
ihetiA  the f ir s t  work assigned to that engine after 
l l lp p  w m  4he moving of interstate cars.

f j u  Co, y. Industrial Board. 115 NJB*
47^Jwfiere the I llin o is  Supreme Court held that ¿ai 
^ asjiisti^g in moving a string of oars to a storage 
where th e/ were iced, and which were then removea 
her crew to a platform where they were loaded, was 
t o d  in interstate com m erce, although most of the 
(ff e m m q p e n t l j  loaded with interstate shipments* 
ms&tion of the cars was determined after they 
K'w loading .platform*

own. _tl6 W d S lllO li u.il(jLt3i iiO O Oiig ct tiOir u i j  uO ctiiV “" 

40 thing for the company. The company had no
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In Giovio v. New York Central, 162 N. Y. Supp., 
1026, plaintiff had been engaged immediately be­
fore the accident in coaling a switch engine used 
solely within defendant’s yards in moving cars 
from one place to another. These cars contained 
both interstate and intrastate shipments. It also 
hauled coal trains which came into the yard. On 
the day of the accident it had been used only in 
moving cars used in interstate commerce, gfnd it 

10 was so used on the following day. Just before 
the accident happened, the switch engine, having 
finished its work for the day, dumped its fire in an 
ash pit, took water into its boiler and then pro­
ceeded to the coal chute to get coal. While coal­
ing the deceased stood on the tender of the engine 
and another employee operated the chute from 
above. As soon as the coaling was finished the 
hostler in charge of the engine started toward the 

j roundhouse without waiting for deceased to alight. 
K?A In response to a call from deceased, the hostler 
fla promised to stop later and let him off. He did 
m  stop for a short time on the turntable in front of 
M  the roundhouse and deceased attempted to alight, 
ftu The hostler negligently started the engine and 
I f deceased was killed between the tender and the 

| side of the round house. On the authority of M. 
& St. L. R. R. Co. v. Winters, the court held that 
the deceased was not engaged in interstate com- 

sdl merce.
J . The principle involved in the cases of Haber v. 

Jenkins Rubber Co., 72 N. J. L. 171, Harris v. 
United Steamship Co., 75 N. Y. L., 862, and Hobbs 
,v. Great Northern Ry. Co., 142 Pacific, 20; also 
support defendant’s contention on this phase of 

Sf* the case.
Applying the above cases to the present case, 

?• the following conclusions inevitably result:
The defendant was off duty. His time was his 

own. He was then under no obligation to do any- 
40 thing for the company. The company had no



knowledge of his attempted acts. He was not 
then under pay of the company.

The act which brought him within the danger 
which resulted in his death (i. e., leaving the path 
and crossing the two railroad tracks) was an act 
undertaken solely for his own purpose, and it had 
no relation whatever to the accomplishing of any­
thing beneficial to the company. As to that act 
the relation of master and servant did not exist.

Under Haber v. Jenkins Rubber Company, 
there can be no recovery.

Even if decedent were considered as still on his 
way to the roundhouse for the purpose of taking 
tools from the pony engine, he “ was not engaged 
in interstate transportation or any work so closely 
related to it as to be practically a part of i t” . 
Hence, he was not engaged in interstate com­
merce.

Even if he had reached the pony engine and had 
taken tools from it, which were suitable for use 
on the pick-up engine, he would not .then have been 
engaged in interstate commerce, for he could not 
at that time have placed them upon any engine 
which would be used on the pick-up train for the 
following morning, for no one knew at that time 
what engine would be used on that train. If he 
had laid the tools aside with the expectation of 
using them on the following morning, on the pick­
up engine, he would still have been within the 
rule in C. B. & Q. R. R. Co. v. Harington, and his 
act would have been nothing more than putting 
the tools “ in a convenient place from which they 
could be taken as required for use” , or in the lan­
guage of the Supreme Court in the Winters case, 
the use of the tools in interstate commerce would 
have depended “ upon accidental later events” . 
They might not—in fact, they would not have been 

-needed as the event proved. They might have 
been diverted to intrastate use.

The tools were not Hansen's. He had no au-
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thority to appropriate them to any particular pur­
pose. In the language of the Supreme Court in 
the Winter case, tools as such “ are not perma­
nently devoted to any kind of traffic” , and these 
tools, if they existed, were for use for any purpose 
they might be needed for.

Applying the rule laid down in Hudson & M. R. 
Co. v. lorio, Hansen would simply have been 
storing the tools and not in any way assisting in 

10 interstate commerce, for that commerce would 
have been than “ going on without any present 
assistance ’ ’, either from Hansen or the tools 
which he might have procured from the pony 
engine.

The accident having occurred hours before he 
would have been called to duty, the case comes 
within the ruling of the Kansas Supreme Court 
in Bumstead v. Mo. Pacific R. R. Co., 162 Pacific, 
347.

20
5. The eighth ground of the motion for a non­

suit was that plaintiff’s intestate was guilty of 
contributory negligence.

The evidence is uncontradicted that the engine 
was moving at a rate not exceeding 6 miles per 
hour. This was within the company’s rules, of 
which Hansen had knowledge.

At the place where Hansen crossed the railroad 
tracks to talk with Kathan, he had a clear view 

30 toward the south for at least 410 feet, and from 
the place where the body was found there was a 
clear view in a southerly direction for 970 feet. 
(Freleigh, pp. 178, 179)

A mere glance toward the south before stepping 
upon No. 2 engine track would have disclosed the 
presence of the engine. The necessity for looking 
was imperative because of the fact that he had 
just left an engine moving toward the south and 
the noise of that engine would naturally drown the 

40 noise of the approaching engine.

i*
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At the rate of 6 miles per hour the engine would 
move a little less than 9 feet per second. Hence, 
Hansen must have had a clear view of the engine 
for more than a minute before it reached the place 
where he was struck.

Not having been engaged in interstate commerce 
his negligence defeats a recovery.

6. The ninth ground of the non-suit was that 
no negligence had been established against the 
defendant.

If our contention is correct that at the time and 
place of the accident Hansen was a trespasser or 
at best a licensee, when the defendant owed him 
no duty of giving warning of the approaching 
engine.

If this contention is incorrect, still no negli­
gence alleged in the complaint has been proved. 
There is not the slightest evidence of any defec­
tive condition of the engine, tracks, roadbed, tools 
or appliances which in any manner caused or con­
tributed to this accident. Nor is there any evi­
dence of an unsafe place provided by defendant 
for Mr. Hansen to perform his work. His work 
did not call him to be at the place where the acci­
dent happened. There is not the slightest evi­
dence of the failure of the defendant to give warn­
ing of the approach of the engine which struck 
him. Plaintiff did not attempt to show any such 
negligence. The evidence is that the speed of the 
engine was not over six miles per hour that was 
within the defendant’s rule, and certainly was not 
a high and dangerous rate of speed. There were 
two men on the engine instead of one. That was 
the regular engine crew.

True, there was no man on the rear of the ten­
der, but no rule of the company required this as 
Hansen well knew. In the absence of a rule* re­
quiring a man on the rear of the tender, failure 
to have one there does not constitute negligence.

10
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There is an entire absence of evidence showing 
negligence on the part of the defendant.

The tenth ground of the motion for non-snit 
is tte  assumption by plaintiff’s intestate "of the 
risks attending the crossing of defendant’s tracks.

Hansen was entirely familiar with the Yard and 
with the operation of the engine tracks. He had 

' worked in the Yard since the time it was con- 
10 structed, and for a year and a half he had passed 

over these engine tracks almost daily. He knew 
all the risks attending what he did and assumed 
them.

8. The Yith ground of the m otiom for non-anit. 
is that if there was any liability on the part of the 
defendant it should have been determined under 
Chapter 95 of the Laws of 1911.

It clearly appearing that plaintiff’s intestate 
20 was not engaged in interstate commerce, this ac­

tion cannot be maintained and if any right of re­
covery ever existed (which we deny), it arose only 
under the New Jersey Compensation Act.

III.

The defendant’s requests to charge numbered 
30 9, 10, 15, 16, 18, 19 and additional request num­

bered 2 (pp. 301, 302, 303), should have been 
granted. The request No. 20 should have been 
charged without modification.

The questions involved in Request No. 9, 10, 15 
and 16 were also raised on the motion for non-suit 
and have been argued in this brief under the 
second, third, sixth and seventh grounds of the 

40 motion to non-suit.
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Requests No. 18 and 19 should have been 
granted and request No. 20 should have been 
charged without modification because it  ̂was 
demonstrated that at the time of the  ̂ accident 
plaintiff’s intestate was not engaged in interstate 
commerce. Hence, his contributory negligence 
would bar a recovery.

That part of the charge of the court objected to 
by defendant was erroneous.

The court charged that the statements made by 
Hansen were not evidential of the fact that there 
were suitable or necessary tools on the pony en­
gine for use upon the pick-up engine or that there 
was any duty on Hansen’s part to transfer the 20 
tools if there were any. This was correct, but the 
court added that the statements were of value and 
were to be considered by the jury provided they 
were satisfied by a fair preponderance of the evi­
dence that there were in fact tools upon the pony 
engine which were suitable and proper and neces­
sary to be used upon the pick-up engine and that 
it was a part of Hansen’s duty to the defendant 
to provide such tools for the pick-up engine (p.
285, line 18). 30

Outside of the declarations of Mr. Hansen 
there was no evidence whatever with respect to 
these matters. It was therefore error to submit 
those questions to the jury.

On the whole case we respectfully submit that 
the judgment should be reversed.

VREDENBURGrH, W A LL & CAREY, 
A t t o r n e y s  f o r  D e f e n d a n t - A p p e l la n t .
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