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COURT OF ERRORS AND APPEALS.

Between Ellen M. Close, Appellee,
and
Joseph B. Close, Appellant.

@n Apypeal from Decreefor Aliinopy.

I The matter came before the late Yice-Chancellor by virtue
jof two orders, both dated July 20th, 1847, being as follows:

I I Order for divorce on remittitur from the Court of Ap-
peals, referring to the Yice-Chancellor three subjects.
] 1. Alimony. i
I 2. The custody of the minor children.
I 3 Counsel fees, &c.
| And directing that the testimony already taken on the

potion for alimony heretofore ordered, be considered on the
reference.

I Arcer referring to the Yice-Chancellor an application
pa ethat the defendent Close show cause why he should not

I e attached for contempt in disobeying the order for alimony
[ entente life.

I As to these subjects in order—

I h Alimony.

_ Alimony pendente lite was fixed by Chancellor Zabriskie at
| * ~er week, by order dated This
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conclusion was arrived at, after argument, and consideration
of testimony filed December 13th, 1870, for which see Cmn
pp. 51 to 115.

No appeal was ever taken from this order. It was &
quiesced in, and paid up to March 25th, 1874.

It is fully supported by the evidence.
See Case,pp. 54-57.
pp. 89-92.
pp. 103-104.

The rule of law is that permanent alimony, the drcum
stances of the husband not having changed, should be greater

2- than temporary.
2-6 2 Bishop on Marriage and Divorce, § 459. § 462

[ B~ 821 v Cases are rarerwhere less tlran one-third the income is gven

to the wife.
2 Bishop, § 467.

According to circumstances, it rises even to one-half.

1 observe—
1. The conduct and history of the defendant proves that»

meagre income will be no detriment to him.

2. Punishment is an ingredient in permanent alimony ad
defendant deserves it.

3. Mrs. Close tells what she needs.
Case,pp. 16-17.

Alone, she needs - - - - -
With her b 0y , oo A
With the two girls, each - - - . - 60

This statement scarcely includes education, or the namely

expenses every one undergoes.



But Mrs. Close is entitled to a home, and the society of her
childeen She has done nothing to forfeit these blessings, of
which for over five years she has been deprived.

Hasthe defendant the right to these comforts? Has he
ot forfeited them? If both cannot have a home, will acourt
of equity take it from her ?

“Itisthe delinquent who should have the mere subsistence
ardwho ought to live in retirement.”

Sirdohn Nicholl in Cooke v. Cooke, 2 Philip 40; 1E, Ec.
a. IS

4. But the defendant has plenty of means.
A. His Bayonne property is worth $200,000. Such is the
result of all the evidence.
The assessor estimates at half the sale value, and taxes at
$100,000.
Case]). 15, 1. 20.

$400 to $800 a lot—He averages at $300.
There are between 600 and 700 lots.
Mr. Close, p. 89, L. 40.

He bought two, of small size, in 1870, at $400 each.
p. 90, 1.17.

The experts all estimate at about the same rate, $300 per
lot of 25 by 100.
Jennings,p. 16.
Morris,p. 1.
Hamilton, p. 2.

They fix the price of $300 as one for which sale can be made
DW rouch if not all the property.
Hamilton,p. 2.
Smith, pp 15, L 22.
Jennings, pp. 16, I. 3.

But Mr. Close cannot deny the value of this property. It

s een f’und by a sale, at public auction, for cash, on his
own bid r

Parker, p. 18, L. 40.
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The tract sold was 225 by 51.2, or about two and two-thirds
acres—or 32 lots.

It brought $13,000, on Close’s bid, or $400 a lot.

It was actnally sold immediately after for $10,000, which
was $300 each lot. And this, subject to taxes, accrued for
several years.

By the acre, this sale to Close makes the tract worth 3
acres) $258,275.

The actual sale to Forster, $198,750.

No witness mentions this land as better or more valuable
than the rest of the tract. The most valuabe and saleable las
lie near Mr. Close’s residence.

B. To this Bayonne property must be added that at Washk
ington City, assessed at $48,000.

A sale there of contiguous property brought $1000 per ace
Plant, p. 7, L. 25, dec.
And see Close, p, 91, 1. 30.

Thus Mr. Close is made worth $250,000, and that, taking
into consideration the temporory unsaleability of real esate
See Close,p. 90,1.12.

It is said this land brings no income: but whose fault is
this?

All through this suit, it could have been sold for paying
prices; he never tried to sell—never asked his wife tojoin in

conveyance—endeavored to defraud her.
Close,pp. 28-29.
Parker, pp. 17-18.

We offered to join, before the Vice Chancellor, in any cn
veyance, or even mortgage to raise money for the alinony)
the court taking direction of the money and seeing it investe
so as to assure the rights of both parties.

In calculating income, under such circumstances as those o
Mr. Close, the court regards the value of land bought forIl
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vestment, and regards defendant as taking its interest and

growth as income.
2 Bishop, § 449.

5 But the defendant has actual income—
The farm brings him $1,000.
Close,p. 24, 1, 35
He occupies the house, worth, say $1,000.
And he has the Washington property which netted him—
Close, pp. 22, I, 15,

28, 1 8.

24, 1. 23.

24, 1. 38,

Clendennin,pp. 11-12-13

Clendennin. Close,
ii;(; $ 1347 60 $3375 72
: 4327 73 4553 14
1872. 5438 40 4958 43
1873. *4636 23 4363 30
1874. 2937 12

[Average, $4137 41 $4312 67
Add rents as above 2000 00
bJ his testimony makes his income $6312 67
Uendennin and his 6137 41

Besides which, he has wasted $12,000 and more, which he
I  when this suit was begun.

Close, p. 23, 1. 15-20.
largely® ~  ~ ose had the opportunity to increase this income

fimd RiS proPerty was sold he could have ail income

o ' *
%’Iﬁb‘las.[ﬁngggnver - . _ . $12§(0)88
Easily

14,00
~hat then is right ? $14,00(
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This man has beaten his wife; driven her away; kicked her
down his steps; spent all his ready money; set up his sonad
son-in-law in business, and let them waste his capital; allowed
taxes to run up till everything is perilled; neglected his chld
ren’s education; turned his delicate daughters into the streets;
supported in the stead of his wife and daughters, his father,
daughter-in-law, &c., and now pleads that all he has is land,
and that therefore his wife shall remain penniless as well &
an outcast; while she tenders herself willing to aid him sl
his land, and lie refuses to ask her.

Nay, he has even refused, for more than a year, to obeytle
court, and now appeals from its merciful decision; his wifeis
without a cent since March 25,1874.

II. As to custody of children.

The little boy must by law go with the mother, at least till

seven years of age.

The two little girls should be taken from such a father, ad

placed under the care of the mother.
His house is no fit home for these children,

The evidence shows it a place disgraced by his drunken-
ness, swearing, blasphemy, obscenity, vile and filthy e
proaches of their mother, and familiarity with servants.

See the original case, passim.
Also, Latourette,p- 4.

Bailey, 2.
Smith,

' Wilson, 4,
Guy, 109-110.

The Sunday scene, depicted by associates, who
this lady out of very shame, illustrates the character o

defendant.
The case is a flagrant one.

For the good of the children the alimony should be Iberal



7

to give her the power of establishing a home for them and
for herself, for their happiness and education.

The Vice-Chancellor did not give enough. Defendant has
ro right to complain. $25 a week pendente lite, will give

Ms Close alone the right to $2200
Her three children should have each $500 1500
So, closely calculated, she should have $3700

Decree.

The proceedings in this cause having been duly remitted to
this Court by the Court of Errors and Appeals in the last
resart in all causes, &c., together with the decree of said
oourt made therein, and it appearing thereby that the said
oourt hath reversed the decree heretofore made by this court
in this cause, in the matters in regard to which appeal was
taken, and hath decreed that the said complainant and de-
fendant be perpetually divorced a mensa et thoro, and that
the said complainant is entitled to reasonable alimony and
maintenance, to be paid by said defendant; and further, that
said defendant do pay the costs of this suit and of the appeal
aforesaid, to be taxed, together with reasonable counsel fees
for the counsel of said complainant; and that the said court
further decreed that their said decree, and all proceedings in
the said cause, should be remitted to this court, to be pro-
ceeded with according to law and the directions in said decree
of said Court of Errors and Appeals made; and.it further
appearing that due notice of settling this decree has been
Aven to the solicitor for defendant, and the Chancellor having
eard counsel thereon, it is now, on this twentieth day of
u7>one thousand eight hundred and seventy-four, on motion
°/larker & Keasbey, solicitors of said complainant, ordered,
ajudged, and decreed that the said complainant is entitled
0 relief prayed for by her said bill, and that she be per-
petually divorced, as aforesaid, from the defendant, her said
iishand, @ mensa et thoro) and that it be referred to the Yice
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Chancellor, to inquire and report what sum should be allowed
to said complainant for her reasonable alimony and man
tenance, as prayed for by her bill of complaint, and as to
which of the parties should have the custody of their mmr
children, and under what terms and regulations, if any, asto
the rights and privileges of the other party, and what sm
should be paid and allowed as and for reasonable counsel fess
to said complainant, and that he make such report with 4l
convenient speed. And all other equities are reserved until
the coming in of such report. It is further ordered that the
testimony already taken on the motion for the alimony hee
tofore ordered, be taken and considered on the reference
hereby directed.
(Signed,) THEODORE RUNYON, G

Order.

Application being made for an order that the defendant,
Joseph B. Close, do show cause why he should not be attached
for contempt for disobedience of the order made in the carg
for the payment of alimony pendente lite, and a decree having
been made this day, referring kindred matters to the .Moe
Chancellor, it was ordered, on this twentieth day of July, ae
thousand eight hundred and seventy-four, that the hearing d
this motion be likewise referred to the Yice-Chancellor, Anw
Dodd, esquire, for his determination and report.

(Signed) THEODORE RUNYON, G
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COURT OF ERRORS AND APPEALS.

Between
ELLEN M. CLOSE, Complainant,

and
JOSEPH B. CLOSE, Defendant,

[Filed February 17* 1874.]

Deuitt C. Morris—Live in Elizabetli; engaged in real
estate business twenty years; have conducted it in Bayonne
for the last ten years—buying and selling; I am acquainted
with the property there of Joseph B. Close ; the land I have
seen; | think myself competent to speak of the value of this
landthe fair valuation of it is $300 to $400 per lot, as shown
onthis map—I mean lots 25 x 100; the land not laid out dn
fhe map towards the bay, is worth at least $300 for every
25x 100, exclusive of streets; the whole property is beauti-
fully located—as handsomely as any property in Bayonne;
®y brother sold, this spring, a tract about 1,000 feet from
fins property—perhaps 1,500 feet—nearer the point; land
HOX600; about thirty lots with buildings; the improvements
~rth $8000; personal property $1,500—whole $23,000 ;
nearly $13,500 for the tract 140 x 600; I have a place for sale
adjoining my brother’splace I have spoken of; sixty-eight lots
0 ~1 °an bought for $40,000; about 2,000 feet from

J°se8”an(l j sales have been very scarce, as we know, any-

J

po

£0
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Wm. C. Hamilton—Live in Bayonne; am city clerk; koow
land of Joseph B. Close; have known it seven or eight years
am acquainted with value of property in Bayonne; owna
house and lot there; the property of Mr. Close, as depicted
on the map, is worth from $300 to $500 per lot, 25 x 100; los
on Avenue B would bring better prices than bay property
there is not much property being sold now; I think (osgs
property could be sold now for $300 per lot on the front, i e
Avenue D.

10

Halcyon G. Bailey—1 reside in Brooklyn, Eastern District;
clothing business; I know Joseph B. Close ; have known him
since 1845; I came to live with him in Uew York in thet
year; lived with him from 1845 to 1862, I think; he was ny
first cousin; I was partner with him seven years and sx
months during the last of the above period; I have been to
his hotise at different times during the last four years; I was
there three or four weeks ago last Sunday, to dinner; 1hawe
visited him three times since last May at his house; twice at

20 of these three times I left him so that he couldn’t stand ug
the last time I waked him up from sleep; the last timel
was there from twelve o’clock till two, or after; the litte
girl was around the house and at dinner, and the little boy,
too; his daughter May was there; she was at the dimer
table; at the dinner table that day he was very bitter—talked
very violently and badly—said he did'nt care a damn hot
soon God Almighty called him under ground; thathe had
nobody around him but a damned set of suckers and bitches;
that nobody cared for him, that \Tas about the order of hs

$0 language at that time; at the other time I was there vay
soon after the decision of the Court of Appeals revoking the
Chancellor’s decision; she had been there when hewasnt
there; and he said at the dinner table, that she had ben
there, and if she came there again when he was there e
would break every bone in her body; he called her a danmed
old sow; these were his words; he said this at the dimer
table; the children were then at table—all six of them
think; the little girls looked as if they had been crying ther j
eyes out of their heads almost; the time before that I sawhim j

40 at the hotel across the road from his house; his conduct wes
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very badj I went from his Louse with him to the hotel; the

hotel was kept by a woman, and another woman was there m
they were both attending the house; his language was vile—

hespoke to them in obscene language—as bad as I ever heard;
aegentleman said he wouldn’t hear him talk so; the women

didit say anything about it—they had the appearance of
beingused to it; that was during May or June—it was while

the appeal was pending; he talked about it; I have seen him

within the last four years and before; he has grown certainly
warse within the last four years; his language is worse, and
heis worse, in respect to intemperance and in abuse to his
family.

Edward Smith—1 live in Brooklyn, Bedford avenue, East-
emDistrict; am in the clothing trade—63 years old; know
M. Close—have known him 30 years, intimately; was bis
partner four or five years—from' 1850 on; I have seen but
little of him within the last 4 years ; I have been at his house
3ar 4 times in the last 4 years—have dined with him; he is
asociable, agreeable, and companionable gentleman when he
issober, and the reverse when under the influence of liquor—
liquor seems to reduce him to a brute, almost—it seems to
change his whole nature—has no respect for himself or any-
body else; it shows itself in obscene and filthy language; he
isnot violent unless something crosses him ; I dined with him
onthe day when Mr. Bailey was there; he went over to the
hotel to get my horses ; he had had brandy at his table, and
we got champagne at the hotel; he came over to see us off
andI ordered the bottle of champagne; there were two ladies
atthe bar, and his language was so vile that I objected to it;
Itold himif he was going to talk that way I would go; he
said he had seen the ladies before, and had been into them be-
hind; they laughed and enjoyed it highly ; it was evident that
heknew them very well; he could scarcely stand up, and'
didn't know what he was talking about; he is retrograding—
going from bad to worse—he seems to have lost all self-re-
spect and respect for his family; I am very sorry to talk this
way about him, but X am sworn to tell the truth.

20

30
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Charles Wilson— Live in Brooklyn, No. 132 South Hghth
street; am an engineer in machinery; about sixty-fiye yeas
old; have known Mr/Close about twelve or fourteen years-
not very intimate with him; saw him once since, October,
1870 ; that was when 1 was dining at his house with M.
Bailey and Smith; I have heard their testimony about hs
conduct ©n that occasion ; I say the same—their account is
correct.

Guy Latouvette—Live at Bergen Point, N. J., in Bayonne;
am twenty-six yeare old; am a bank clerk; have visited &
Mr. Close’s during the last three years, about once a fortnight,
as nearly as I can say; have had an opportunity of observing
Mr. Close’s demeanor and habits; never took a meal in hs
house; 1 have seen him so drunk, in his chair, on his stop
at night that he could’nt get up to go to bed; I have left hm
there at eleven o’clock; he never spoke at all unless yon
spoke to him, and then if he warmed up at all he became vary
blasphemous and indecent; his children in the parlor with the
the windows open could hear what he said; I have oftenldt
him for that reason ; I find it difficult to remember his exact
language; I remember last year once during the panic that
he cursed and swore badly when talking of it; I have heard
him say indecent things before his children, but I can’t recal
what they were ; I know his girls are terribly afraid of him—
they dread him; his conduct as I have described—it was hs
habit; I have hardly ever left his house without leaving him
drunk—-I think I never did ; when drunk and a little roused
Le was violent, abusive and indecent.
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[Filed November 17, 1874.]

United States, District of Columbia, ss.

Before me, a justice of the peace, lawfully authorized to
administer oaths and affirmations in said District of Columbia,
anthis ninth day of November, eighteen hundred and seventy-
four, came Joseph T. K. Plant, who, being by me duly sworn,
saith—that he will fairly and impartially take the testimony of
N E Robinson and George Clendenin, witnesses named
inanotice hereto annexed, in the cause above stated, and io
further saith not.

Jos. T.K. Plant,
Com. of N. .

Sworn and subscribed this 9th day of November, 1874,
before me.
E. C. Weaver, J- P.

Sir—Take notice of the examination before Joseph T. K.
Plant, commissioner for New Jersey, at his office, No. 803
Fast street, Washington City, D. C., on Monday, the ninth
day of November next, at ten o’clock in the forenoon, of the
following witnesses on behalf of the complainant, namely, N. 20
E  Robinson and George Clendenin, both of Washington

Y ours'respectfully,
Parker & Keasbey,
SoVrs of Com.
ToCharles H. W in field,
SoV'rofDeft.

District of Columbi”., ss.

Joseph T. K. Plant, being duly sworn according to law
upon his oath saith—that he is the commissioner for New Jer-
sy, named in the above notice, to take testimony in the above , a
stated cause at his office, No. 801 E street, Washington City,

D. C, that he formerly did business and kept his office at No.
801E street aforesaid, that on or about the middle of Febru-
*7 last, Ixe removed from said No. 801 E street to 708 E
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street, where he now does business and keeps his office; thet
his said former office is on the same street and nearly opposite
his said present office; and that upon the outside wall of hs
former office, written in large letters, placed in a conspicuous
position, are the following words: “ Joseph T. K. Plant, jus*
tice of the peace, removed to 708 E street,” and further depo-
nent saith not.
Joseph T. K. Piant, Com. of N. I

Sworn and subscribed this ninth day of November, a.d.
1874, before me.
E. C. Weavee,/.P.

District of Columbia, ss.

On this ninth day of November, eighteen hundred axd
seventy-four, at my office, No. 708 E street, Washington Qty,
before me, Joseph T. K. Plant, a commaissioner appointed by
the governor of the state of New Jersey to take acknowledg-
ment and proof of deeds and other writings under seal, to ke
used or recorded in said state, resident in the district aforesaid,
at ten o’clock in the forenoon, being the time mentioned in
the within notice, and the place rendered necessary by ny
removal as set forth by the accompanying affidavit, came tte
above mentioned Ellen M. Close, by her attorneys, Parker &
Keasbev, (I having first been duly sworn as by the affidavit
hereto annexed, fairly and impartially to take the testimony
of the witnesses hereinafter named*) and the witness, N E
Robinson, being produced by said party, being by me fig
duly sworn according to law, that the evidence he should give
in said cause should be the truth, the whole truth, and nothing
but the truth, I did thereupon take his said testimony asfol.
lows, that is to say, to—

Int. 1. Where do you live ?

Ans. Near Brightwood. P. O., District of Columbia.

Int. 2. State your age and occupation ?

Ans. I am thirty-five years of age, and am an assessoro
taxes in the District of Columbia, and the assessor for the por-
tion which is outside of the limits of the cities of Washington
and Georgetown.

Int* 3. Are you the only assessor outside of the limits o

paid cities?



COURT OF ERRORS AND APPEALS. 7

Ans. 1 am.

Int. 4. Do you know certain lands near the city of Wash-
ington forming the Glenwood Cemetery ?

Ans. I am well acquainted with their position.

Int. 5. And also, certain other lands contiguous thereto
belonging to Joseph B. Close?

Ans, 1 am.

Int. 6. What means have you of knowing these lands ?

Ans. 1 was called upon to assess them in the spring of 1872.

Int. 7. Did you then assess these lands ? 10

Ans. 1 did.

Int. 8 Roth the lands used for cemetery purposes and the
(oefarm adjoining ?

Am. Both.

Int. 9. Has your occupation enabled you to state the mar-
ket value of lands in Wasliington county, D. C. ?

Am. I think it has.

Int. 10. Have you any means other than said occupation
which enables you so to do—if yea, state ?

Ans. By ascertaining sales which have been made, and by 20
getting opinions as regards values from the most reliable real
estate agents.

Int. 11. At what amount did you assess these lands in the
spring of 1872 ?

Ans. Thirty acres in the cemetery proper I assessed at
aethousand dollars per acre—the sixty acres in the farm at
three hundred dollars per- acre.
mlnt. 12. At what amount did you assess the improvements,
suwchas vaults, &c., in the cemetery property ?

Am. At ten thousand dollars. 30

Int. 13. What proportion did those assessed values bear to
the actual value in your opinion ?

Am. That was as near the actual value as I could obtain,

& 1aw required the actual value.

Int. 14. What in your opinion is .the present market value

said lands, either by the acre or in lots ?

Ans. About the same as it was in 1872 ; some real estate
agents would put it at higher figures.

Int. 15. In which way do you think these lands the most
saeable building lots or by the acre ? 40

New Jersey State Library
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Ans. In building lots.
Int. 16. Have these lands been assessed since the spring d
1872?
Ans. Tes—'Spring of 1873.
Int. 17. By whom?
Ans. By Mr. L. S. Emory.
Int. 18. Do you know the amounts at which he assessed
said lands ?
Ans. 1 do.
10 Int. 19. How did you ascertain them ?
Ans. By a reference to the official assessment books.
Int. 20. State the amounts ?
Ans. Exactly the same as my own of 1872.
Int. 21. Do you know of any sales of lands adjoining the
lands in question ?
Ans. 1 do.
Int. 22. State them?
Ans. The Harewood property was sold by Mr. W. W. Ca-
coran, the amount-was one hundred and ninety acres, sid
20 with the improvements for two hundred and twenty-five
thousand dollars; the improvements were assessed at seven
teen thousand dollars, leaving the value of the land two hun-
dred and eight thousand dollars, making about or a little over
one thousand dollars per acre.
Int. 23. At what time was that sale?
Ans. I think in the winter of ’72-73.
Int. 21. Do those lands immediately adjoin the lands in
question ?
Ans. They do.
30 Int. 25. Do they lie nearer or more remote from the city of
Washington than the Close lands ?
Ans. More remote.
Int. 26. Do those lands lie more favorably for building pu-
poses than the Close lands ?
Ans. | don’t know that they do, taking them altogether;
although they are nearer level.
Int. 27. Account, then, for the high price given for the
Harewood property ?
Ans. 1 account for it by the fact that it was held atgrea
40 value by Mr. Corcoran; I understood that he would only sd
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itasawhole, and it was more valuable to tlie Soldiers’ Home
thento any other party—they alone had the money to pay
chforit; and more than all, it was most expensively, elab-
arately and beautifully laid out and improved.

Int. 28. Do you know of any other sale of lands near the
(e lands, that would be a better criterion of their value
thenthe Harewood sale—if so, state when and at what price
they were sold ?

Ans. An adjoining property was sold to Chief Justice
(uee at two hundred and fifty dollars per acre, in the year
188or’9,1 am not certain which.

Int. 29. Do you know of the said Close owning any other
property in said District of Columbia ?

Ans. 1 do not.

N. E. Robinso n,
Assessor of Washington county.

Sworn to and subscribed in presence of—
Jos. T. K. Plant,
Commissioner of N. oJ.

And at the same time and place was produced George Clen-
aeniny also a witness for said party, who being by me duly
swom according to law, that the evidence he should give in
said cause should be the truth, the whole truth, and nothing
hut the truth, I did thereupon take his said testimony as fol-
lows, that is to say—

Int. 1. Where do you live ?

Ans. On the farm directly north of Glenwood Cemetery,
the same being a part of the cemetery property.

Int. 2. State your age and occupation ?

Ans. Sixty-two years of age—am superintendant of the
Glenwood Cemetery, in the District of Columbia.

Int. 3. For how long have you been such superintendent 2

Ans. Since the first day of March, 1853, that is the time

commenced laying out and preparing the cemetery; but
act of incorporation is dated 27th day of July, 1854, at
* ich time I became actually the superintendent of the cem-

B

10

20

2Q
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Int. 4. "What is the amount of the capital stock of that ax
poration ?

Ans. I know nothing of the capital stock whatsoever.

Int. 5. How many acres of land does that corporation own?

Ans. It was purchased for ninety acres, more or less,

Int. 6. State how much is used for cemetery purposes?

Ans. Thirty acres.

Int. 7. Look at the pamphlet and maps shown you ad
made Exhibit A —are they publications authorized by the ca-

10 poration ?

Ans. They are.

Int. 8. Are they correct copies and statements of wet
they purport to contain ?

Ans. They are correct, as far as I know.

Int. 9. Is the copy of the charter therein printed correct?

Ans. I liav'nt the least doubt but that it is letter for letter
with the engrossed copy.

Int. 10. Notice the corrections in red ink, on pages 89,
10 and 127?

20 Ans. The correction on page 8, is not in force ; the charge
is still two dollars; the corrections on page 9, are also wong
—the first one should be five, and the second four; the co
rections on page 10 is right ; the corrections on page 12 ae
right, except those made in the concluding sentence but ag
there the printed copy is correct

Int. 11. Are the rules with the corrections and deviations
just given, the present rules as to interments and prices?

Ans. Yes.

Int. 12. Do you know Joseph B. Close, of Hudson county,

3) New Jersey?

Ans. Yes; he lives in Bayonne.

Int. 13. Is he owner of any of the property of this capora-
tion—if yea, of how much ?

Ans. Ho is the only owner that I am acquainted with.

Int. 14. Does he hold any office in said corporation—ifyea>
what?

Ans. He is the president of the company.

Int. 15. Who are its directors or managers, by whatever
name they may be called ?

4) Ans. Mr. Close is president and sole manager.
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Int. 16. Are there no other managers ?

Ans. Rone.

Int 17. From whom did said corporation acquire the lands
wedfor a cemetery ?,

Ans, Captain Junius. J. Boyle.

Int 18. Did they also purchase the remaining sisty acres
atthe same time ? .............. .

Ans. The whole ninety acres were purchased at tlie same
line from the same .person...............

Int 19. For what consideration ?

Ans. Represented, to me as $100 per acre.

Int 20. Was it paid in money, or otherwise ?

Ans. Part money and part notes.

Int 21. How much money ?

Ans. As near as. my memory serves me two thousand cash*
two notes for the balance.

Int 221 Hare these notes been paid ?

Ans. They have; I paid them and took Up the deed of
st

Int. 23. "What has been the income paid to or earned for
saiddJoseph B. Close for the last. six. years respectively ?

Ans. 1shall haye to look at the books to find that out.

Int. Take the books and tell us?

Ans. T have the. sole .charge, of.Mr. Close’s estate in this
district, make all disbursements, receive all the proceeds* and
render Mr. Close monthly a check for the balance, and have
dore so for twenty, years * this book is a record of such
monthly statementsI will read the amounts of the checks
BRat to Mr. Close for the last six years, as follows:

Check, November, 1868 ..;..... Do $499 06
” December* € e 409 62
f January, 1869 .. ..o v 840 40
« February, a Ll 93 57
’ March, a' 148 03
“ April, ( « \
ft 2 months. >.... «eeeieennns 218 11

May, ( « 1
f't‘ June, oo, 167 09
July, ", «.. .. s 273 32
( August, 346 96

20
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Check, September,

COURT OF ERRORS AND APPEALS.

October,

November,
December,
January,
February,
March,
April,
May,

June,
July,
August,
September,
October,

November,
December*
January,
February,
March,
April,
May,
June,
July,
August,
September,
October,

November,
December,
January,
February,
March,

September,

1869t s 209 77
ol $2706 B
e . 269 01
SR . 474 4
1870 i, 261 68
“ 146 42
123 47
e 370 56
e 218 77
e e e 74 16
« 428 04
U e, 471 96
“ ] 69 83
e, 437 00
----------- $3,347 ®
u ... * s 325 76
. 452 93
IR I 583 16
e e e 331 60
. _ .. 268 27
R 380 59
“ .~ 506 51
“ 187 27
“ 495 62
« . 445 09
O 83 18
e 247 75
- —$327TB
“ e errrer————————— 358 00
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Check, October,  1872...cccceviieiciiirnennee. 371 36
’ R $5,438 40

( November, ¥ 402 07
( December, ¥ e 442 06
«  January, 1878 cuiiiieeias o oe e 323 74
(  February, a e 299-25
U March, u 791 70
€ April, « o 699 11
€ Mav, ¢ L 260 09
€ June, it 202 56
€ July, v 617 27
U August, o 413 81
( September, u

€ October, a 184 57
 November, @ 258 50
€ December, @ e 312 60
O January,  1874umrs oo 365 78
U February, a 318 58
£ March, a 176 43
U April, U 132 00
& May, U 369 30
U June, a 195 75
< July, o 294 90
ft August, a 236 65
( September, < 11 55
f October,. a 265 08

-$2,937 12

Int. 25. Do you know of any other property, real or per- 30
somgl, in said district belonging to said Joseph B. Close?

Ans. 1 do not.

Ai. 26. What do you regard as the market value of the
(Jose farm of sixty acres, not used for cemetery ?

Ans. T have no opinion about it.

Ai. 27. Do you know by statement derived from said Close,
whether he has offered for sale or now offers for sale, all Or
fry part of said sixty acres?

Ans. He has asked me to send on the results of sales of



1é COURT OF ERRORS AND APPEALS.

adjacent property, which I have done, saying he might pt
part of the farm part in the market.

Int. 28. State anything else within your knowledge
herein Specified, tending to show what the income of sid
Close is or might be from property in this District of Colum
bia?

Ans. I am hot aware of his receiving anything from the
District of Columbia, except.myself.

George Clen denin.

10  Sworn and subscribed.in presence of—
Joseph T. K. Plant,
Com. of N. I

I, Joseph T. It. Plant, Commissioner as aforesaid, do herdoy
Certify the above testimony before me taken, to the Court o
Chancery of New dJersey, this ninth day of November, a.d
1871»

"Witness my hand and seal, at the city of Washington, s
trict of Columbia.
Joseph T. K. Plant,
20 Com. of N. I

AFFIDAVIT.

[Filed November 18, 1874.]

State of New Jersey, Essex county, ss.

Franklin M. Olds, of full age, being duly sworn according
to law, upon his oath saith—that on the ninth day of Novem
ber, instant, at six o’clock in the afternoon, he received from
the hands of Joseph T. K. Plant, a commissioner for the
State of New Jersey, at his office, No. 708 E street, Washing-
ton City, District of Columbia, the package to which this dfi-

30 davit is annexed, containing certain depositions taken by sid
Commissioner in behalf of the complainant in the above stated
cause, closed and sealed up and directed to ILon. Theodore



COURT OF ERRORS AND APPEALS. 15

Runyon, Chancellor of the State of New Jersey, at Trenton,
NewdJersey, and that the same has not been opened or altered

sree he so received-it.
Franklin M. Olds.

Sworn and subscribed this 16th day of November, one
thousand eight hundred and seyenty-four, before me.
Theodore Runyon, (7,

[Filed November 17, 1874.]

Francis I. Smith—Live at Bergen Point, in Bayonne; have
been there since 1860; am city clerk, councilman, tax as- |o
sessor; assessor two years this year; was township and city
derk about nine years ; know value of real estate; I know
Joseph B. Close twelve years; know his property; he is taxed
for personal property a nominal sum, 1 think; I know his real
estate there; farm and residence; cultivated as a farm; land
lesin an oblong parallelogram, well located, easily drained,
gradual rise, then gradual descent; [looks at map]—this map
islaidout as City Map; entire property shown by map is
taxed for over $100,000; this is 50 per cent.; it is safe to put
whole at $200,000; good deal of discount on real estate at 20
present time; it cannot be considered as all active property;
lats embraced between Avenue D and Bergen Point R. Road

aeworth now from $4 to $800; the $800 would apply to
very few lots. | 5o per i0{ » ~id ~ a fab- average for all in

this section.

Cross-examination.

Whole farm is unproductive, except what may be raised on
1>no rents from buildings of any account; even barn gone
todecay; dwelling-house is an old house, not very valuable;

assessment is a little over $100,000, I think. 3q

w. S. Jennings—Live at Bergen Point; real estate agent;
avebeen a year and a half; have seen Mr, Close’s property ;
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lots vary in value; taking 25x100 feet, I should estinste
whole at average of $300 per lot; taking sections from Ave-
nue D to Avenne 0, $375 per lot; property ought to be sle
ahle now for these prices; if lots larger than 25x100, they
would be worth more. 1

Cross-examination.
Real estate business in New Jersey one and a half years;
my business is not very extensive at Bergen Point; have an
10 office there ; have made no sales; business has been in rent-
ing and collecting; by the acre, the property is worth at least
$3,000; twelve lots generally, as stated, are laid out.

Ellen Jif. Close, complainant in this suit—1 procure board
for myself at $20 per week ; board and washing; includes ny
board in the city, second floor, front room; clothing asts
$600 per annum; I have my little boy, four years old, born Jue
8th, 1870 ; don’t suppose I could get him board for less thmn
$5 per week, his washing $1, clothing $100 a year, and ird-

20 dentals making it up to $500; now I am living with friends;
have no money; I have boarded in a very plain way and pad
$15 per week ; when I went to Harlem I paid $12 for myself
and boy; did not include washing; my other children are—
Eva B., she was ten years old September 2d, 1874; Irene H,
she was born February 16th, 1862; Charles F., born March
4th, 1859; Jos. B. was seventeen January 15th, 1874; Nhy
was nineteen years May 1st, 1874.

As to what is necessary for the two little girls—board would
be not less than $7 per week; washing at least $1 per week;

30 schooling at least $100 per year; clothing at least $200 per
year; incidentals reach at least $50; these figures are for each
little girl; the others that were sent to school, were $100 each
13er year, besides clothing and vacation; I have no separate
estate; my oldest daughter Ella M., is teaching on Long
Island; she commenced about nine months ago; she i3row
stopping at her friends; Charles, I have understood, isina
store; May is at her father’s house; Joseph is in a store =
clerk; both boys and May live with their father; the two
little girls also live there; the oldest son, Fred, over twenty-

40 pne, lives there too; the two oldest daughters, Ella and Gei-
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trade, are not members of his household; Mr..Close told me
repeatedly the last year that I was home, that he spent
$10000 that year; the children were educated expensively;
May has not had instruction since she was fourteen; Mr.
(cee told me he had land near Washington for cemetery;
hesincome from it; I have heard him say it was worth
$100,000; I think there was fifty-three acres in Bayonne when
hebought it, about twenty-two years ago; we lived there
summers, and in New York winters, till about ten years ago.

Cross-examined.

In Bayonne, don’t know what I could obtain board for;
never made inquiry, either for myselfor children; don’t know
about public schools now in Bayonne; they were not consid-
ered extra while I knew; my daughters never went to public
school, the boys did; don’t know what board could be
obtained for in country; have not clothing to last me for some
years yet; the clothing I purchased when I left home is pretty
much all worn out; he told me repeatedly that our household
expenses that year had been $10,000; he was in no business
outside of cemetery; no income except what I have stated;
the cemetery and the mortgage of $15,000 were all that pro-

ducedincome ; not a mortgage, but $15,000, but now on deposit
with Banks & Co.

Cortlandt Parker, sworn for the complainant, testified as
Jows—
am counsel ror the complainant in this cause; it came to
n°We22e’ ' aceident, just after the decree in the Court
» PPea’s in this cause, that a suit Was pending in chancery
e foreclosure of the land of Joseph B. Close, described
e map produced, to pay a mortgage which had been
0 Purcka8e money, and on which an installment of
saleb WaS AUe’ » at a “ecree 1*ad been made for the
adtb ¢ I* “arm Paj this money, with interest and costs,
titoo u t 6 56 WaS advei*bised to take place, I think, some
mmni8 tC* A 2 mi(® e September; I put myself in com-
Messi*tv ? ~e s°licitors having charge of this matter,
deorpa'c X011 and Collins, and with the complainant in the
> amuel S. Zabriskie, whom I knew; and in the in-

0

10

20

30
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terest of my client, I felt it my duty to procure an assignment
of the decree and mortgage ; I have that assignment, together
with the original mortgage and the bond, and also a paper
executed by Mr. Close, and delivered to the conplainant,
Zabriskie, prior to commencing the suit, all which appears by
the pleadings, whereby Mr. Close waived the benefit of a
contract made by him and incorporated in the mortgage, the
effect of which was that the principal due could not be called
for until a certain child of one Albert A. Zabriskie came of
10 age, and made a release of her interest, if any she had, in the
estate; she had come of age and refused to make that rdeasg
so that the mortgage could not be foreclosed, at least not for
its principal money} the effect of this waiver, which ves
under seal, was to enable the parties to begin and go on with
that foreclosure 51 find likewise that the execution upon the
decree—though i believe this was accidental—was for the
sale of the whole fifty-three acres in otle parcel to pay ths
$3,600, and interest, amounting to about $4,000 in all.

Having purchased the decree, I then asked the counsel o

20 Mr. Close what he meant to do, and said to him that I wanted
him to pay the money; he said they could not, or would nt,
I don*t know which, and asked me what I proposed to do; I
told him to obtain a decree of amendment of the orgmnal
decree, authorizing the sale in parcels, and then to sell a pee
sufficient to pay the mortgage; he assented to this arrange-
ment.

I then had the map made, which has been exhibited, an
acquainted myself with the value of the property, so far a1
could, and I caused the sheriff to put up for sale under ths

30 foreclosure a parcel of the property lying on the south side m
the Bay, beginning in the southernmost line of the property
where it strikes Avenue A ; thence northerly along Avenue
A 225 feet, and carrying that width to the Bay about 512
feet, together with one-half of Avenue A in front.

The sale took place on the fifteenth of October instant; M-
Close was present and bid upon the property; upon ths
parcel; he made thousand dollar bids until it reached $1 >
000; the property was then struck oft to his bid, and e
signed, or gave the name of Frederick H. Close, his son, a

40 the purchaser; he was required to pay the ten per cent., or, &
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the conditions of the sale first published seated, an immediate
resale would be had; after about an hour he reported himself
unable to make the payment; the property was immediately
pit up again; he again bid, and his bid, notwithstanding my
protest, was accepted; his counsel was then by him.

The property was finally knocked down to George H. Forr
gter, of New York, for ten thousand dollars, and the'ten per
cert. paid.

The parcel in question contains something short of three
acres of ground. ~

TESTIMONY—Before the Vice-Chancellor.

[Filed November 28,1874.]

Myr. Cortland Parker, being duly sworn, said—

Inrelation to counsel fees and expenses of this litigation, I
have to say that 1 haye examined in the matter, and find that
depositions, pendente lite, were taken on four days, November
21st, 22d, 23d, and 24th, 1870 ; there was after that an argu-
ment before the Chancellor on bill and answer, and these
depositions are on exhibit; after that depositions were taken
m the principal cause, on March 18th, 1871, March 25th,
April 15th, April 29th, May 6th, May 20th and 27th, June
3, 10th, 17th and 24th; and depositions were taken in New

ork, 1872, June 4th, 7th, 15th, and August 8th; and some

“positions were taken in Washington, those of June 14th,
and July 26th.

Next, after this in the proceedings in the cause, came the
argument before the Chancellor, 13th of September, 1873;

ere was then an argument in the Court of Appeals, from

« 1874, in which there appeared, besides my-
sdf, Mr. Wayne Parker.

~ ere was a(Iditional printing in the original case, for

e ourt of Errors, the bills, for which I will exhibit.
befoQ\ b of July> 1874, Mr. Winfield and myself were
decrees °© “"ance™or) wllen lie made the statement of the

10

20

30
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We have taken testimony before the Vice-Chancellor &
the record will show; and taken testimony in Washington
before Commissioners; the traveling expenses were paid by
me, $17.25, the bill I will exhibit, besides the services; thae
have been many consultations, and -visits to New York tose
about testimony, and to Jersey City for various matters which
I suppose I am not to mention here; the services were largg
and the ordinary trouble in consultation.

I have received by allowance, of January, 1871, $100; ad
I am under the impression I have received another fee—ny
impression is there has been no more than $250, counsel fees
paid.

The original printing has been paid for, but not the additional
printing in the Court of Errors; I printed the first ad
thought it to be enough.

I believe that closes my case.

Cross-examined.

Quest. Mr. Parker, was there not something in relationto
alimony ?

Ans. My impression is there was something, but I did
want to put that in, because I was not sure about it; I dodt
think there was anything but a motion to disolve theneexeat,

By the Vice-Chancellor.

Quest. We had stenographic notes here of time of the
other proceedings ?

Ans. Yes, all this evidence is in stenographic notes.

Further Cross-examined.

Quest. In whose presence were these depositions taken?

Ans. One of my young men, Mr. Olds, went on there; I
furnished him with questions, which are all here.

Quest. There is something about these monthly sales—
will call Mr. Close to state ?

Witness. These are the amounts that have been transmitted;
those are the net amounts, as I understand it; I think you
will find it says— [witness reading from printed evidence]—
“ what has been the income paid, &c., &c., checks of October,

IST!.”
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defendant’s counsel called—

Joseph B. Close, sworn.

Qest. What is the age of your youngest child?

Ans. Now about ten—no, about four.

Quest, T mean of those at home ?

Ans, About ten.

Qest. And the two girls and small boy go to school ?

Ans. Yes.

Qest. Where?

Ans. Bayonne City.

Qeest, Fred is of age ?

Ans. Yes.

, Quest. And Joseph, what does he do?

Ans. He is in a clothing store in Front street, New York.

Qest. Who takes charge of his salary \

Ans. 1 believe he does himself, I never had anything from
him

Queest. He lives at home ?

Ans. Yes.

Qest. And pays nothing for his board ? 20

Ans. No.

Quest. And does not account to you for his salary ?

Ans. No.

Queest. Who keeps house for you ?

Ans. My two daughters, Mrs. Bailey and May.

Quest. Have you made inquiry as to what good board in a

respectable place in the city of Bayonne could be obtained for,
and how much ?

Ans. $5 a week.
Quest. In a good room ? £0

Ans. The inquiry I made was, a good room on the second
floor as large as this room.

Myr. Parker. Inquiries are taken under exceptions.
Mr. Winfield. Yes.

Further examined.

xUWt- Have you an account of your money affairs since

Amns. Yes, sir,
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Quest. When this controversy between you and Mrs. Qae
began, what did your property consist of?

Am. About $12,000 in money, and the real estate I row
own.

Quest Have you made up a statement of your property,
and the income, and expenses, and out-goes from 1870? !

Am. Yes, from 1870; four years, I guess it is, up to first
January last.

Witness. They generally balance the account then.

Quest. These are the statements ?—[Counsel producing
paper.]

Am. Yes.

Quest. Your cash on hand was $12,050?

Am. Yes.
L Quest. Sales of real estate $3,375.72 ?

Ans. Yes.

Quest. That refers to the cemetery ?

Am. Yes.

Quest. And rent received $400?

Am. Yes.

Quest. That was the total income in that year?

Am. Yes.

Quest. Taxes that year were $2,223
Interest on Zabriskie bond, 216
City assessment bond, P19

What does that mean?
Am. They moved me on the line of Avenue C.
Mr. Parker. Is that paid ?
Witness. No, 1 paid two payments.

30 Alimony to Mrs. Close, $28750
Counsel fee, Mrs. Close, 15000
31746

40

Excavation on 27th street,
Quest. How did you get at your family expenses ?
Am. It is the balance of cash on hand.
Quest. You estimated it?
Am. Yes.
Quest. Family and other expenses $3,000?
Ans. Yes.
Quest. That leaves a balance on hand January 1st, 18717 of
,710 64?
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Now for the year ending Junuary, 1872; [Counsel reads]—»

Gdhon hand, $8,710 64
Sdle real estate, 4,553 14
Kent of farm, 750 00
Anmount due from M.' Grail, 600 00
Tes, 2,475 70
Interest on City bonds, 73 75
Interest on Zabriskie bond, 216 DO
Alimony to Mrs. Close, 1,300 00
Fxtra counsel fee, 100 00 10
Referee and Chancellor, 100 00
Profit and loss account, 10,000 00

Qest. Explain that ?

Am. My boys wanted to start in business in New York;
David, my eldest son, and Mr. Bailey, my son-in-law, they
caire to me to see if I could not assist them somewhat; I told
themI would if they gave their note, and I sent them where
they could get the money ; they got $6000 ; $1000 I.paid for
them the balance 1 put in the concern; I put in the concern
topay the debts for them; I bought the assignment. 20

Quest. You endorsed notes for them?

Am. Yes.

Quest. And they failed in business»

Ans. Yes.

Quest. How did they fall ?

Ans. They assigned.

Quest. In New York.

Ans. Yes.

Quest, And you purchased as assignee ?

An*, Yes. 30

Quest. What did you do then ?

Ans. 1 went to work to settle and close up the businessj I
paid seventy-five cents on the dollar for the debts against the
concern; for the stock on hand I took the credit and debit on

ebooks* and I found a great many that had been paid, and
or which I never got a cent.

Quest. You took the credit and debit, and paid seventy-five
cents on the dollar?

Ans. Yes, seventy-five cents; and afterwards I found that
agreat many hundreds, yes, I may say, thousands had been 40
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paid and had never been put down on the books; thatistre
reason it is so.large.

Quest. Excavation on Avenue D $716.30—is that paid?

Ans. Yes.

Quest. Curbing, guttering, and flagging, $1500; excavating
25th street, $696.92; family expenses, $2700 ?

Witness. 1f it is necessary, I will state that the man rented
the farm for $1000, and he was to work it out on these exca-
vations.

10  Quest. You say from 1870 to 1871 the rent is $400, ad
-from 1871 to 1872 it is $7507?
Ans. That is a mistake, it should be $1,000.

Quest. January 1st, 1872—that leaves you in debt then
$5,265.89?

Ans. Yes.

By the Yice-Chancellor.
Quest. You started with $12,000?
Aiis. Yes.

Further examined.

SO  Quest. That leaves the taxes unpaid ?
Ans. Yes, counted it unpaid.
Quest. Now January 1872 to 1873?

Sale of reale estate, $4,958 43
Rent of farm, 1,00000
Taxes— City, County and State, 2,05160
Interest on City bonds, 59 @O
Zabriskie bond, , 216 O
Alimony, 1,30000
City tax, Surveyor, &c., 55112
30 Excavating on Avenue C, 1,481@
Excavating on 25th street, 47700
Family and other expenses, 2,50000
Leaving a balance against him of 7,9438)
Mr. Parker. Carrying on the other balance ?
Mr. Winfield. Yes.
Now from January 1st, 1873 to 1874:
Sale of real estate, $4,36330
1,00000

Rent of farm,



COURT OF ERRORS AND APPEALS. 25

Thxes, # $2,479 42
Interest on Zabriskie mortgage, - A 216 00
Alinony, 1,300 00
(ity Surveyor, 258 00
Excavating 26th street, 1,147 60
Family and otherexpenses, 2,500 00

This leaves him in debt $10,481.52, considering the taxes
aspaid, but they are not.

Qest. Have you no other income than the sale of real
estate, and the rent of the farm ? 10

Ans. No; and from the affairs of the cemetery, I don’t
krowliow much will come to me; there is considerable to be
deducted.

Qest. Have you any money on hand from any source
whatever, except such as lias been derived from the sale of
cemetery lots and the rent of the farm ?

Ans. None, except what I borrowed the other day, and I
have to pay that again.

Quest. Did you borrow money?

Ans. Yes. 20

Queest. For what purpose ?

Ans. To pay my family expenses.

Qest. How much did you borrow ?

Ans. Well, I believe the mortgage I gave on my furniture
was for $2,120.

Quest. How much money did you actually borrow ?

Ans. $2,000, and add interest which makes $2,120.

Qeest. The taxes are not paid since when ?

Ans. 1870; four years.

Quest. Are the taxes of 1870 paid ? 30

Ans. No, sir.

Quest. Then there is five years now due in December ?

us. I think it is only four years due.

Quest. Then there will be five years due next month ?

Ans. Probably so.

Quest. The land you have there is unimproved—no build-
Ingsonit? A

ns. No, except my old house and hovel over the bay.
uest)What do you do with the hovel over the bay ?

dw. My farm man rented it. 40

D
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Quest. "Wliat is your furniture ip your house worth ?
Ans. Well,.1I would be very glad to sell it for $2,000.
Quest. Is this all you could get for it for rental?

Ans. Yes ; I advertised it as a place to let, and I guessl
had sixty, or seventy, or eighty applications ; most of themI
ask to take and pay the city taxes; I offered to let it for a
number of years, if they would pay the city taxes, and I
could not find a customer; the best offer I could get for it
was $1,000 from this man; and I let it to him for five years.

10  Quest. You let it to him for five years?

Ans. Yes.

Quest. Does he pay you money for the rental ?

Ans. No.

Quest. He works it out ?

Ans. Yes; I never get a cent; he works it out in excava-
ting the streets there.

Cross-examined.
Quest. From what have you made these statements of the
sales—from year to year ?
20 Ans. From the cemetery, you mean ?
m Quest. Yes.
Ans. From the report of the superintendent.
Quest. And by the checks sent you ?
Ans. Yes.
Quest. What expenses are to be deducted from that?
Ans. Well they are not very heavy—printing books ad
pamphlets, and some little items, $200 or $300, and sone
more, perhaps.
Quest. What book or pamphlet did you print in the yea
30 of 18747
Ans. I had 500 cemetery deeds printed, and 500 or 1000
seals struck off.

Quest. Nothing else?
Ans. I don’t know that I remember anything in particular.

Quest. What would the cost of that printing and striking
off of seals be ?

Ans. I cannot tell until I look at the bills.

Quest. About what?

Ans. Probably $100.



COURT OF ERRORS AND APPEALS 27

Quest. Was it anywhere near $100 ?

Ans. I-cannot tell; I think in the printing there was a
plate cut, engraving or something.

Queest. Was that anywhere near $100? ~ .

Ans. 1 cannot tell.

Quest. What other expenses in the year 1874 comes off this
anmount yon received from Washington, besides this printing
sy &e., you have spoken of?

Ans. It was considerable; I will have to make out a list
andsend it to you; I cannot remember. ! (Jr-

Quest. Can you remember any other expense ?

Ans. Little expenses; different things; I did not put them
down, by the $2 for this or that.

Quest. In 1873, Mr. Close, what did you expend for publi-
cation connected with your cemetery, and deduct from what
youreceived?

Ans. Well, I say 1 cannot recollect it.

Quest. Can you say about what?

Ans. Not within 50 cents on the dollar.

Quest. Cannot you remember ? 20

Ans. Don’t I say I cannot remember.

Quest. Now for the year 1872 state ?

Ans. The same answer.

Quest. State, if you can, any other expense to be deducted
from this which you received in 1872 or 1873 ?

Ans. 1 cannot say.

Quest. When did you cease to pay alimony to your wife ?

Ans. 1 think I put in a statement six or seven months ago.

Quest. In 1870 you had a large amount of cash on hand—
why did you not pay out of that cash the taxes of that year ? 30

Ans. Because I lost the money.

Quest. Did you lose the money before 1st January, 18717

Ans. 1 lost part of it; if you want an explanation, I will
give it.

Quest. Just remark my question ; you reported on the 1st

°l January, 1870, you had a balance of cash on hand of over
$12,000 »

Ans. Yes.

Quest. Why did you not pay the taxes of that year ?
Ans. 1 had riot it to spare. 40
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Ans. I think the profit and loss will exceed that; Iliad
not the money.

@id you not forbear to pay these taxes on purpose»

Ans. No. 1

Quest. Were you not at the sale on which your property
was sold for those taxes ?

Ans. No.

Quest. Why hare you not during this period, from 18I0 o
1874, endeavored to sell some portion of your land?

Ans. Because I could not give a title to it.

Quest. Did you ever offer it for sale ?

Ans. Yes.

Quest. You wanted to borrow money on it ?

Ans. Yes.

Quest. Did you ever ask for Mrs. Close’s consent (will)?

Ans. &Sh

Quest. Did you ever apply to her counsel for it?

Ans. No.

Quest. That was the difficulty then for your not neking
sale of this land ?

Ans. No.

Quest. Was it not because you could not procure Mg
Close’s signature to sell ?

Ans. Yes, that was the main difficulty.

Quest. But for that difficulty, could you not have gotten a
market for that land, or some of it *

Ans. Yes.

Quest. At what price ?

Ans. I don’t know that I ever named a price; if I auld
have given a title I would have made a price for it.

Quest. What price, had you had a title to convey, would
you have accepted for the land around your house, and around
the Dummy Bailroad ?

Ans. I never offered that.

Quest. Why did you not offer; you thought that part ves

A

—

the most valuable ?
Ans. Yes.
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Qest. What part did you offer ?

Ans. That on the corner.

Queest. At what rates ?

Ans. The prominent lot there I considered worth $1000.

Qest. What size ?

Ans. 27$-x 108.

Qest. And the lot held—at what rate did you
dfier that ?

Ans. T have not offered that to anybody.

Qeest. Did you ever advertise this property? 10
Ans. It was advertised,

Queest. For sale?

Ans. Yes.

Quest. You mean for taxes ?

Ans. No, the sheriff did.

Quest. Did you ever employ any real estate agent to sell ?
Ans. Yes.

Queest. You did offer this lot for sale?

Ans. Yes—I1 offered to sell the property at that price ; 1
offered to give a lease, with power to buy; I could not give 20
atitle to it, but lease it,

Quest. 1f you did not offer the property for sale, did you
have persons ask you to sell it to them?

Ans. 1 had persons say they wanted to buy.

Qest. What was your answer ?

Ans, 1 could not give them a title.

Quest. Had Mrs. Close signed the deeds, and the property
een offered for sale, in your judgment would that property
been marketable ?

Ans. Yes, at a price. 30

Quest. At what price ?

Ans. A low price.

Quest. What low price ?

mdns. They value a lot there, as a general thing, about
®&0; they aggregate $150 at most; but some lots were a
great deal more.

Quest. From 1870 to .1873, in September, what, in your
Ju gment, would they have marketed for?

Ans. Two years ago, at $300 a piece, all through.

Quest. Who are those boys you started in business? 40
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Ans. My son and son-in-law, J. L. Baily.

Quest. What was the name of your son ?

Ans. David Close.

Quest. And he was a witness in the suit in relation to Ms
Close’s alimony ?

Arts. Yes.

Quest. And also, Mr. Baily, your son-in-law?

Ans. Yes, I believe they were.

Quest. How came you to start up these young men inhws
iness, and furnish this capital in there for them ?

Ans. Because I wanted to assist them, and help them m
in the world.

Quest. How old were they ?

Ans. My son David was thirty-six or thirty-seven, and ny
son-in-law about the same age.

Quest. Before that, what had been your, business ?

Ans. Always in the clothing business.

Quest. When did you retire?

Ans. In 1861, when the war broke out.

Quest. What did you then regard yourself as being worth!

Ans. Well, I never estimated my worth—at that ting I
suppose, over $100,000.

Quest. After that time yon estimated yourself as wath
more ?

Ans. 1 think I never estimated.

Quest. Before you retired from that firm, what was your
value in money ?

Ans. I think I took over $20,000 out of the concern in

money.
Quest. Did the concern go on ?
Ans. Yes.

Witness. 1 had drawn considerable money before.
Quest. 1 want to,know what you regarded yourself wath'
Ans. About $100,000.

Quest. Before you purchased this property ?

Ans. Including this property.

Quest. Including all ?

Ans. Yes, cemetery and everything.

Quest. What was your income from that day on?

Ans. Then I owned property in the Bowery, which ientc
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for $2,000 or $3,000 a year, which property I have sold since;
there was a bond and mortgage on it.

Qest. What was your income during the years 1861 to
1870—about ?

Ans. It was about $4,000 or $5,000 a year.

Qeest. Did you pay the taxes then ?

Ans. Taxes were low at first— $30 a year.

Qest. You were brought up a merchant, were you not?'

Ans. No, sir—nothing but a poor tailor.

Queest. After that? 1Q

Ans. Then I got to be a cutter.

Quest. You carried on at last a large business, and success-
fully?

Ans. Yes; I called myself a clothing dealer.

Quest. And that continued with success and profit to 1861 ?

Ans. Yes; I never lost any money in my life in business.

Qeest. Why during all those years have you not endea-
vored to earn money for yourself ?

Ans. 1 have.

Qest. How? 20

Ans. By working hard and doing hard work; I done the
best I could; we had thirteen children to care for and bring
up

Qeest. You had capital at that time, you gave it to a cou-
peof young men without security; why did you not go in
yourself?

Ans. 1 did try; and that is the reason I bought them out.

Quest. And you found they defrauded you ?

Ans. Yes.

Quest. If you had used your capital yourself, you might 30
have done better ?

Ans. 1 had the rheumatism.

Quest. That is the reason then ?

Arts. That is the reason I did not look after the matter.

Quest. How many children have you with yon ?

Ans. Eight of my children are there now.

Quest. At your house ?

Ans. Yes; my son-in-law.

Qeest. Do you support your son-in-law?

m%. Yes.
40
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Quest. And his wife ?

Ans. Yes.

Quest. Anyboby else ?

Ans. Yes; my brother-in-law lives there—be is seventy-five
years old; and my father—he is ninety.

Quest. Now about your children—there is your soninlaw
and your son David; who comes next to this eight?

Ans. I have a daughter, Mrs. Henlit; I have a great ded
to do for her.

Quest. Who else?

Ans. 1 have got a servant girl to take care of.

Quest. Why take care of her?

Ans. She does some work.

Quest, About this eight you spoke of?

Ans. Do you want the names ?

Quest. Yes.
Ans. Elvina Baily, May Close, Anna Close, Eva (g

Frederick Close, Joseph B. Close, Jr., and Charles Close.
Quest. How old is Charles Close ?
Ans. About fifteen, I think.
Quest. Does he get anything for his living?
Ans. No; he is at school.
Quest. What school ?
Ans. District public school.
Quest. Who is the next higher ?
Ans. Joseph B. Close, Jr.; he is in a clothing store.
Quest. Frederick is of age ?
Ans. Yes; and in the same thing.
Quest. Miss Anna is a little girl ?
Aris. About twelve years old.
Quest. Does she go to school ?
Ans. Yes.
Quest. And Eva is how old ?
Ans. Ten; and she goes to school.
Quest. And May ?
Ans. She helps take care of the house with Mrs. Baily.

' Quest. Has May been at school during these four years?

Ans. No, sir.
Quest. What is her age ?
Ans. About nineteen, I think.
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Qeest. Has Mrs. Bailey any children?
Ans. No, sir.

By the Yice-Chancellor.
Qest. What children are with your wife, Mr. Close ?
Ans A little hoy, an infant, about four years of age now.

Adjourned to Thursday morning, 3d December, ten a. m.

[Filed December 3, 1874.]

David W. Oliver, examined by Charles H. "Winfield, Esq.,
mbehalf of the defendant.

Direct examination. ~

Qest. Where do yon live, Mr. Oliver ?

Ans. In Bayonne.

Qeest. Are you a neighbor of Mr. Close ?

Ans. Yes—Illive some eight or nine hundred feet distant
fromhim.

Qest. How long have you been his neighbor ?

Ans. For over five years, now.

Queest. Have you been in the habit of visiting at his house ?

Ans. Yes—more recently the last couple of years.

Quest. Have you seen Mr. Close almost daily, at his house *
or elsewhere ?

Aw. Yery frequently.

Quest. Have you been at his house, both day and evening?

Ans. More frequently in the evening than daytime; I saw
himmost every day, passing.

Quest. What are his habits of sobriety ?

Aw. He uses his liquor; he is a man who uses liquor, but
f never seen him what we would call intoxicated—so as to be
“capacitated to do business, or anything of the kind.

Quest. What are his habits as to the treatment of his 20
family?

Ans. 1 have never seen anything out of the way, myself.



34 COURT OF ERRORS ARD APPEALS.

Quest. Have his family the appearance of being well po
vided for ?

Ans. 1 should say, yes.

Quest. Do you know the children go to school ?

Ans. Yes.

Quest. What kind of schools have you there?

Ans. Yery good schools—good enough for any small child
ren to go to, unless they expect to study the higher branches

Quest. Do you send your own children ?

10 Ans. Yes.

Cross-examined by Cortlandt Parker, Esq.

Quest. A good school for small children ?

Ans. Yes, for the English branches—unless they wanted to
go through the higher studies.

Quest. What do you call the English branches—you nen
common school, not high school ?

Ans. Yes.

Quest. You know the difference between public conmmn
school and public high school ?

20 Ans. Yes; this is a public common school, not high sthod.

Quest. Be good enough to explain what you call intash
cated ?

Ans. T call a man intoxicated when he becomes incapaci-
tated to do business; but not a man who takes his drink o
liquor; I should not say he was.

Quest. Do you mean that until a man using liquor becomes
incapacitated to do business, he is not intoxicated ?

Ans. I mean this—he is a man that takes a glass, but ym
could not see any difference in his actions—I think he wanld

30 be perfectly rational.

Quest. Any difference in his temper?

Ans. Not that I have seen; I never saw any difference in
his temper.

Quest. What are those liquors that you know of his using?

Ans. 1 do not know that I could say what kind he ism
the habit of using—I have seen him drink ale, beer, and
whiskey.

Quest. And brandy ?
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Ans. And brandy; he uses liquor in a social way; I have
rever seen him visit a hotel, or go round drinking in that way.

Michael L. Grath, examined by C. H. Winfield, Esq.,
counsel for defendant.

Direct examination.

Qest. Where do you live?

Ans. In Bayonne.

Quest. Near Mr. Close?

Ans. Yes.

Qest. What is your business ?

Ans. Contracting and farming.

Qest. How long have you resided near Mr. Close ?
Ans. Since 1866.

Qeest. Have you been at his house frequently ?
Ans. Yes.

Queest. How often ?

Ans. The last four years, every day.

Quest. What times of the day ?

10

Ans. 1 have passed through there in the morning—during .

the day several times.

Quest. From morning to evening, at different times?

Ans. Yes.

Quest. What are Mr. Close’s habits as to sobriety ?

Ans. Well, as much as I know about Mr. Close and about
hishabits, I always found him sober and honest; I knew him
four years before I leased the farm from him; if I had found
a7 bad habits I would not have anything to do with him.

Quest. Did you ever see him under the influence of liquor?

Aws. No, sir.

Quest. What are his habits as to the treatment of his
children?

Aos. I think very kind, Mr. Winfield; as much as any
father can dp for his children, to my knowledge.

Quest. How are his children treated as to being supplied
with everything ?

Ans. T think most excellent ; there is no need of anything

Mr. Close’s family about food, clothing, schooling, or any-

2d

30
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Cross-examined by Cortland Parker, Esq.

Quest. You are his farmer, are you ?

Ans. I rent the farm from Mr. Close.

Quest. And do carting for the pay of it ?

Ans. Yes, I grade streets for Mr. Close; I do not pay hm
much money; he pays me more money for doing his wak
than the rent amounts to.

Quest. How long have you rented his farm and done ths
grading ?

Ans. Four years.

Quest. Did you ever have anything to drink with hm
yourself?

Ans. Yes, I have had a drink with Mr. Close several tinmes

Quest. How often ?

Ans. When he did treat me, only one drink.

Quest. How often have you drank with him ?

Ans. May-be three times in a month, may-bein halfayear,
once, according as I called to see him.

Quest. According as you called to see him ?

20 Ans. Yes, though I saw him every day.

Quest. You saw him every day, but you have not been to
see him in his house very frequently, have you ?

Ans. Yes.

Quest. What do you mean by saying Maccording asT called
to see him 7’

Ans. That is talking about drinking.

Quest. You said once in six months, uaccording as I called
to see him ?”

*Ans. I mean when I take a drink with him; I see hm
30 every day.

Quest. 1 want to know how often you saw him athishosg
going t® see him ?

Ans. 1 see him every day, and when I have some business
I go in.

Quest. How often do you have some business?

Ans. May-be every week, once, and may-be every day.

Quest. What, you go to see him in his house may-be ame
every day, may-be once every week?

Ans. Yes, may-be twice a day.

tO Quest. Now drop may-be’s, and tell us how often it was?
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Ans. 1 say again—just as business is.
Qest. Do you mean to say that you have visited Mr. Close

assavisitor in his house as often as once a week ?
Ans. Yes, I do; I have visited him sometimes without

having any business transaction.
Quest. Whenever you go,

drink?

Ans. No, sir.

Quest. How often don’t you have something to drink i
#

don’t you have something to

10

Ans. 1 cannot count.
Quest. Well, can you count how often you did have a

drink?
Ans. No.
Quest. You are not very good at counting anyway, are

yon?
Ans. Not in this way.

Quest. Not in any way ?

Ans. 0, yes.
Quest. You lived near him you say for some six years
20

where before that ?
Ans. In the State of New York.

Quest. Were you born there?

Ans. In Germany.
Quest. When did you come over ?
*Ans. In 1863.

Quest. What is your business ?
Ans. My principal business, is gardening.

Re direct examination by Mr. Winfield.
Quest. Do you know if Mr. Close is afflicted with rheuma-
tism, sometimes very badly, confined to his bed and cannot gQ

step on the floor ?
Ans. 1 had many times to go to his bedroom.
Quest. Did you see him walk on crutches ?

Ans. Yes.
Joseph B. Close—Examined by Mr. C. H. Winfield, coun-

sel for the defendant.



10

20

30

t0

38 COURT OF ERRORS AND APPEALS.

Direct-examination.

Quest. Do you recollect the occasion when Halcyon G
Bailey, Edward Smith and Charles Wilson partook of your
hospitality at your house ?

Ans. Yes.

Quest. Was there anything occurred in your house at thet
time of an improper character ?

Ans. Not to my knowledge.

Quest. You entertained them at dinner?

Ans. Yes.

Quest. You had something to drink at the dinner?

Ans. Yes, about a bottle of brandy; brought it home m
purpose because they were coming.

Quest. After dinner were you invited to cross the street to
the hotel and partake of a bottle of wine?

Ans. Yes.

Quest. What occurred over there ?

Ans. Well, we drank two bottles of wine—1I think—four of
us, and told stories, and a sociable time.

Quest. It wras a social, jovial occasion ?

Ans. Yes, as gentlemen friends generally do when they gt
together.

Quest. It was at their request that you went ?

Ans. Yes.
Quest. This Bailey, had .you assisted him in business?
Ans. Yes.

Quest. How much ?
Ans. I took him when he was a little boy, some sixteen

years, and brought him up and took him in partner, and oo
tinued with him until he became such a drunkard I hadto
turn him out. He became a vagabond. 1 had to take hm

out of the gutters.
Quest. Had either of your children been crying that day

when they came to the table ?

Ans. No.
Quest. Did they show from their appearance, their eyes?

that they had been crying ?

Ans. No.
Quest. Was there any unpleasantness in your family that

day?
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Ans. Not the least,

Qest. Are your children afraid of you?

Ans, No, sir; not to my knowledge.

Queest. In the testimony of Guy Lateral he speaks of your
being drunk on your front stoop?

Ans. It is as big a lie as ever a man told, or boy either.

Qest. Do you know if Guy Lateral is friendly, or un-
friendly?

Ans. All that I know is that I ordered him out of my house
for making a disturbance. yO

Qest. What disturbance ?

Ans. Staying up nights, running round the room, dinging
mthe piano. One [night] I went down at ten o’clock and
todhim; we then went to bed and closed the house, and did
mtwant any company there after. That is the last I have
Banof him.

Quest, He says: “1 hardly ever left his house without
leaving him drunk,” is that true?

Ans, In my knowledge of the matter, it is as big a lie as an
unprincipled liar could utter. 20

Qest. You are afflicted sometimes with rheumatism?

Am. Yes.

Quest. 1t is not always of the same intensity ?

Ans. No.

Quest. When you walk—in consequence of the rheumatism
—are you sometimes unsteady on your feet?

Ans. Almost invariably— weakness in the ancles.

Quest. Are you obliged to walk with a cane or crutch?

Ans. Yes.

Quest. Do you know what beard can be obtained for, at
Bergen Point, in the best of families? [Question objected to
oy complainant’s counsel as incompetent evidence.]

Ans. 1 went to what I consider the best house on Bergen
Point—the best furnished. They told me large fine rooms in
the second story, they charged in the' summer season—and
css than that at other seasons—eleven dollars a week.

Quest. Do you know what the board is at the Lateret
House ?

Ans. 1 do not.

Quest. This house in which you inquired for board, is it a
etter house than yours ?
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Ans. Yes.
Quest. Better furnished ?
Ans. Yes; it cost five times mine, furniture and dl
together.
Quest. Is it a more fashionable neighborhood than join's!
Ans. Yes.
Quest. Nearer to churches than yours ?
Ans. Yeg,
Quest. Nearer to conveniences of travel ?
iq Ans. Yes.
Quest. By boat and rail-car ?
Ans. By boat; mine is nearer to the cars.

Cross-examination by Mr. Cortland Parker, counsel for the
complainant.
Quest. What house was it ?
Ans. Mrs. Jacob Yan Horn’s.
Quest. What is it—a boarding-house ?
Ans. She keeps boarders in the summer season—it is a -
vate family.
20 Quest. Who gave you these prices ?
Ans. Mrs. Yan Horn, herself.
Quest. Why did not you bring her here ?
Ans. I did not wish to give her the trouble.
Quest. What did you say?
Ans. 1 did not feel disposed to be caught in company with
any woman at this time.
Quest. What sort of a room was this ?
Ans. About the size of this room—three of them.
Quest. Would there be three for eleven dollars ?
30 Ans. I did not ask that question.
Quest. What question did you ask ?
Ans. 1 asked her what she charged for the best rooms in the
house, handsomely located and well furnished.
Quest. Did you say all that to her ?
Ans. Yes: I think those were the words, verbatim,
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DECREE.

[Filed January 29,1875.]

This cause coming on to be heard before the Vice-Chan-
odlor, to whom the same has been duly referred by orders
heretofore made by the Chancellor, in the presence of Cort-
lard Parker, of counsel for complainant, #nd Charles H. Win-
fiddd, of counsel for defendant, and the evidence having been
taken and the arguments of counsel heard thereon, and the
Vice-Chancellor having advised as hereinafter decreed

Itis on this twenty-ninth day of January, one thousan
dght hundred and seventy-five, on motion of Parker and
Keasbey, solicitors for and of counsel for complainant, oidered,
adjudged, and decreed, that the exclusive control, possession,
adcustody, of Anna, Eva, and Frank, infant children of said
complainant and defendant, be given and committed to said
complainant, subject notwithstanding to the right of said
defendant to receive visits from his said children, for a space of
tine not to exceed three hours in the afternoon of Saturday in
each week, at any residence he may have in the county oi
Hudson, and state of New dJersey, and it is hereby decreed,
that said complainant shall do all things necessary to afford
to said defendant the enjoyment of such rights whenever by
himrequested; and it is further ordered, adjudged, and de-
creed, that the said defendant, Joseph B. Close, do pay to the
complainant, Ellen M. Close, or to her order during her natu-
ral life, or until the future order of this court to the contrary,
the annual sum of three thousand dollars, in. twelve equal
monthly installments, each payable on the second Monday
of every month, the first of such payments to be made on the
second Monday of February, one thousand eight hundred and
seventy-five, the same being considered and deemed a suitable
allowance, having regard to the circumstances of the parties,
respectively, for the support and maintenance of said complain-
ant, and to be used by her for the support, maintenance, and
education of said minor children; and she is hereby directed

F
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out of the same to make necessary provision for such sugt
maintenance, and education.

And it is further ordered, adjudged, and decreed, that tte
said allowance is made instead and place of the alimony perr
dente lite heretofore ordered in the case, which is continued
until the said second Monday in February, one thousand eght
hundred and seventy-five; and it appearing that there is row
due to said complainant, arrears of said alimony to an anout
which, with allowance at the same rate heretofore, ardered,
until said second Monday in February, will make in all, the
sum of twelve hundred and twenty-five dollars; it is therefore
ordered that the said defendant do pay to said conplainant,
or to her order on said day, the said sum of twelve hundred
cand twenty-five dollars, as and for said arrears.of alimony
already ordered, and for further alimony up to the time of tte
said allowance as aforesaid.

And it is further ordered, adjudged, and decreed, that said
defendant do further pay to said complainant or her solicitars,
on the second Monday in February, one thousand eight hn
dred and seventy-five, the unpaid costs in this case now taxed
and to be taxed, and also, the sum of thirteen hundred ad
seventy-eight dollars, which is hereby adjudged and deemed
to be the reasonable counsel fee of and for the counsel of said
complainant.

And it is further ordered, adjudged, and decreed, that the
said defendant, Joseph B. Close, do, within ten days after
service upon him, or his solicitor, of a copy of this decree, give
such reasonable security for the payment of said annual sum
of three thousand dollars, as shall be approved of by the Vice-
Chancellor, for the punctual payment of such sura at the tine
above specified; and upon his neglect or refusal to give sad
reasonable security as shall be required by said Vice-Chan-
cellor within the time so specified, or upon his default and
that of his surety, in case such surety shall be given to pay
such annual sum at the time- when the same may fall due, ac-
cording to this decree, as above mentioned, that the complain-
ant be at liberty to apply to this court to award and issue
process for the immediate sequestration of the defendants
personal estate, and the rents and profits of his real estate



COURT OF ERRORS AND APPEALS. 43

andto appoint a receiver thereof, according to the statute in
suhcase made and provided, or such other process as this
oot may, under the circumstances, deem equitable and just,
admay be consistent with the power and authority of this
aout. )

And it is further ordered, adjudged, and decreeo, that this
decree shall, from the date thereof, be a lien upon the perso-
rd and real estate of the said defendant in the state of New
Jersey; and that a copy thereof be forthwith served upon said
defendant, or his solicitors, and that either party be at liberty 10
toapply, upon a future change of circumstances in the parties,
aceither of them, for such variation or modification of this
ader and decree, touching the said allowance for alimony and
maintenance, and for the support and education, care and
clothing of said children, as, under such future circumstances,
may hejust and equitable.

And it is further ordered, adjudged and decreed, that the
said complainant have execution according to the course and
practice of this court, for the recovery of said costs, counsel
fees and alimony, awarded up to the second day of February, 20
are thousand eight hundred and seventy-five, or for such parts
thereof as shall remain unpaid.

And whereas, the estate of said defendant appears, by the
testimony taken, largely to consist of unimproved real estate
insaid city of Bayonne, in the county of Hudson, the sale of
which, it is alleged on the part of the defendant, has been
prevented by the necessity of the release by said complainant
°f her dower-riglit therein, and the said complainant hath
alleged her readiness to release said dower right on any bona
tide sale for reasonable price, of any part of said real estate, it gQ
is therefore, with the assent of said complainant, further or-
dered, adjudged, and decreed, that the said defendant shall be
atliberty from time to time, at his discretion, to make sale of
anypart of said real estate and report the same, to this court,
tothe end that it may be seen whether such sale is for a rea-
sonable price and on reasonable terms, and that the rights of
the complainant to the value of her dower therein and other-
wise, may be protected; and it is ordered that on such sales
being approved by this court, the said complainant shall seal,
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deliver and acknowledge a release of her right of dower intte
lands so sold, according to the assent by her given as afore
said.

THEODORE RUNYON, C

I respectfully advise the above decree. January 29th, 18%A
AMZI DODD, V. C

OPINION.

The Tice-Chancellor.

The complainant having obtained a decree of divarce
against her husband, from bed and board, on the ground of
his extreme cruelty, it was referred to me to advise what ader
should be made touching the custody of the infant children
and alimony. The proofs, prior to the decree, were directed
to be considered by me, as well as other proofs to be taken
The parties themselves, and the witnesses produced by them
have been examined before me, and testimony has also ben
taken out of the state by commission.

The parties were married in 1846. The bill of conplart
was filed in October, 1870. A few weeks prior to that dae
the complainant was compelled to leave her husband’s hosg
with an infant child about four months old. She was the
mother, by him, of nine children, then living, of whom the
eldest, a daughter, was about twenty-three years old. Te
complainant had no estate of her own. Her husband wes
possessed of a large property, and, for about ten years, hed
been living in Bayonne, near to Jersey City. He wasa
retired man of business. The larger part of his property con
sisted of the tract of land on which they were living, being
about forty acres, and so situated as to be capable of division
into building lots. It had risen greatly in value since it was
purchased, and is shown by the proofs to be worth now, ata
low_valuation, the sum of $150,000. It is shown by the prodfs
to be saleable in larger or smaller parcels, for good prices, i
the owner were willing to sell. Besides this property, the
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defendant is possessed of an interest in a cemetery, in the city
of Washington, from which he derives an income, yearly, of
several thousand dollars. I think, from the evidence, that Ins
yearly income from this source may he put at $4000, at least.
1 Anorder was made by Chancellor Zabriskie, a few months
dfter the filing of the bill, and after testimony and argument,
by which the defendant was directed to pay to the complain-
art, for alimony pendente life, the sum of $25 per week. The
defendant has neglected to pay this weekly sum” since March
4th 1874. The final decree of divorce was obtained in July, 10
1874. Tt appears, I think, quite clearly, from the evidence,
thet the defendant is so managing his property-~alh wing it
tobecome so circumstanced as to enable him to offer plausible
objections to the payment of anything for alimony. The only
difficulty I have had in fixing upon a sum for permanent
alimony, grows out of the condition and character of his estate,
ButI am satisfied that the situation in which he has brought
it, or designedly suffered it to be, cannot be allowed to defeat
the manifest justice of the case, in respect to the complainant
ad the children, whose custody should be given her, In 20
judging of his faculties, his large and saleable real estate ought
ot to he regarded as an ordinary farm. I think it plainly a
case where the defendant should be called on to change the
character of the property in which his wealth is, to a gieat
extent, invested. If he w”ere to do so, his income would be
adequate to a very liberal provision for himself and the com-
plainant and the minor children, however the custody of the
latter might be apportioned. In this view, and having regaid
to the facts of the case, as disclosed by the evidence, I shall
advise that the complainant be decreed to have the custody of 30
two of the children, in addition to the youngest child now in
her charge. The two children, whose welfare calls strongly, in
my judgment, for the society and care of their mother, are
the younger daughters, Annie and Eva, aged, respectively,
about twelve and ten years. There is no need ot referring
specially to the evidence to exhibit the probable influence
upon these children, of their father’s temper and habits.
There can be no doubt that such influence would be highly
unfavorable.

As permanent alimony for the mother and for the children, 40
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I advise the yearly sum of $3000, payable monthly. Thissm
is to cover all her and their expenses, and to provide for ther
nurture and education, as long as the order directing it sell
be in force. I think the mother, being expelled from herhe
band’s house, where her other children still are, should be ®
provided for that, by economy suited to her husband’s nears,
she may receive visits from all her children, and that de
ought not to be limited to an allowance that would prohibit
her from a reasonable enjoyment of their society. Looking
tp all the facts of the case, my judgment is that the above
yearly sum is by no means too large. The order should pro-
vide, in usual terms, for a modification of the allowances, as
future exigencies may arise.

The order will contain, also, the customary provisions in
respect to the methods of its enforcement. Should the de
fendant desire to make sale of any part of his lands, or to raise
money by mortgaging them, the willingness of the complain-
ant to execute the conveyances will, of course, be requisite to
enable him to carry out such purposes. Should such willing-
ness be wanting, it would furnish ground to ask for a change
of the order now advised. In respect to the unpaid weekly
sums, since March last, I do not now advise any order adjudg-
ing the defendant to be in contempt.

Notice of Appeal.

[Filed February 23/1875.]

The defendant hereby appeals from so much of the final
decree made in this court, in the above stated cause, as allows
the complainant three thousand dollars per year, as alimony
during her natural life, in twelve equal monthly installments;
and as gives into the exclusive control, possession, and custody
of the complainant, the three infant children of the defendant,
named Anna, Eva, and Frank; and as allows to the complain-
ant’s solicitors’ the sum of thirteen hundred and sixty-eight
dollars as counsel fee; and as orders, adjudges, and decrees,
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thet said decree shall from the date thereof be a lien on the
personal and real estate of said defendant, in the state of New
Jarsey; and as adjudges and decrees that the complainant
hase execution for the recovery of her costs, counsel fees, and
alimony awarded up to the second day of February, eighteen
hundred and seventy-five; and also, from so much of said
decree as decrees in favor of the complainant and against the
defendart.
Dated February 23d, 1875.
C. H. WINFIELD,
Sol. and of counsel with defendant.

1conceive there is good cause for appeal in the above stated
case

C. H. WINFIELD,
Of counsel with defendant.

Petition of Appeal,

[Filed February 26, 1875.]

Between Ellen M. Close,

complainant and appellee, ' On Bill
and J- for
Joseph B. Closer Divorce.

defendant and appellant.

To the Honorable the Court of Errors and Appeals in the last
resort in all Qauses of law, &c.

The humble petition of Joseph B. Close, the appellant in
the above stated cause, respectfully shows, that your petitioner
finds himself aggrieved by a final decree made in the Court
of Chancery by his Honor Theodore Runyon, Chancellor of
the state of New Jersey, bearing date the twenty-ninth day of
January, eighteen hundred and seventy-five, in a cause
wherein the said Ellen M. Close was complainant, and the
said Joseph B. Close defendant, in these respects, to wit:

That the said decree adjudges that the said defendant shall

10
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pay to the said complainant as alimony, the sum of three thox
sand dollars per annum during her natural life, iu twelve eqel
monthly installments; and in this respect, to wit, that tte
said decree adjudges and gives into the exclusive control, ps-
session, and custody of the complainant the three infat
children of the defendant, named Anna, Eva, and Frank; ad
in this respect, to wit, that the said decree adjudges ad
allows to the said complainant’s solicitors the sum of thirteen
hundred and sixty-eight dollars as counsel fees, to be paidbj

10 the said defendant; and in this respect, to wit, that the sad
decree orders and adjudges that said decree shall, from the
date thereof, he a lien on the personal and real estate of the
said defendant in the state of New Jersey; and in this respadt,
to wit, that the said decree adjudges that the said conplain-
ant shall have execution for the recovery of her cost, coursd
fees, and alimony awarded up to the second day of Februarj,
eighteen hundred and seventy-five; and in this respect, ©
wit, that said decree isin favor of the complainant and agirgt
the defendant.

20 And your petitioner humbly appeals from those parts d
said decree of the Chancellor which decrees as aforesaid, m
the ground that the said decrees are erroneous, and that yun
the pleadings and evidence in said cause the said appellee wes
not entitled to the decree so made as aforesaid in her favor.

Your petitioner, therefore, prays that the said decree of the
said Chancellor may be in the particulars aforesaid reversed,
set aside, and for nothing holden, and that your petitioner
may have such reliefin the premises as to this Honorable Court
shall seem meet.

C. H. WINFIELD,
O f counsel and solicitor o f appellant.
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Answer to Petition of Appeal.

[Filed April 13, 1875.]

The cnsuer of Ellen M. Close, respondent, to the petition of
appeal of Joseph B. Close, appella/nt.

This respondent, not confessing all or any of the matters to
betrue, as in and by said petition of appeal set forth, for an"
swer thereunto says—that such decree as is complained of
was made by the Court of Chancery as in said petition of ap-
peal set forth, but as to the date, substance and extent thereof,
this respondent humbly craves leave to refer thereto when the 10
sarre shall be produced.

And this respondent humbly conceives and is advised that
the said decree in those parts appealed from in said petition
is agreeable to equity and justice, and therefore humbly hopes
that the same may therein be affirmed, and said appeal be dis-
missed by this court, with costs.

Dated April 1, 1875.

PARKER & KEASBEY,
Sols, and of counsel with respondent.

Q
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Examination of Witnesses.

[Filed December 13,1870.]

Examination of witnesses in the above stated cause, taken at the
dffice of Messrs. Winfield and McLean, in Jersey City, Hud-
sn county, and state of New Jersey, on the 21st day of
November, a . d. 1870, before John S. DeHart, one of the
masters of said Court of Chancery, in the presence of Messrs.
Parker and Keasbey, solicitors and of counsel for the said com-
plainant, and of Messrs. Winfield and McLean, solicitors and
of counsel for the said defendant. 10

Joseph B. Close, the defendant, a witness produced on the part
of the said defendant, being duly sworn, deposeth and saith*—

[The counsel of both parties desiring that the examination of
this witness be taken by question and answer, I think proper
thet it should be taken accordingly.]

Quest. Are you the defendant in this suit ?

Ans, I presume I am, sir.

Quest. You have been arrested on a writ of ne exeat in this
case?

Ans. T have. 20

Quest. When ?

Ans, I declare I can’t say; somewhere in the neighborhood
of three weeks ago.

Quest. How long previous to your arrest, had your wife left
y°ur place ? [Objected to by complainant.]
“QI;S. Well, the last time, I should think it was about two

Quest. Did you see her when she went away ? [Objected to.]
Ans. Yes, sir.

w did you part; on friendly terms, or otherwise ? gQ
sir; I bid her good bye; she said she would re-

G



10

20

30

52 COURT OF ERRORS AND APPEALS.

turn in a week or two; was going on a visit; that wes the
shape it was put in.

Quest. Had you any knowledge or intimation from her, thet
she intended to leave you and commence this suit? [Ogected
to.]

Ans. No, sir.

Quest. Had you any knowledge of it previous to your arrest?

Ans. No, sir.

Quest. How many children have you ?

Ans. I have thirteen living, I believe.

Quest. Have you heard the affidavits in the bill read?

Ans. Yes, sir.

Quest. Are the names and ages mentioned in the bill, comect?

Ans. Yes, sir.

Quest. Are any of those children married ?

Ans. Yes, three of them— one is a widow.

Quest. How many are living at home with you now?

Ans. Five at the present time; there was eight when she ldt.

Quest. How many did she take with her?

Ans. She took one little infant about four months old wen
she left the last time for good.

Quest. Do you mean that there were eight besides the ae
she took ?

Ans. Yes, sir.

Quest. You say there are only five now; what has become of
the rest?

Ans. The day I was under arrest, giving bonds here, de
came with some strange man and took three of them away; dl
her clothing and many other things which she packed upj e
opened my wardrobe and took out a pair of shoes which I
bought for my oldest daughter.

Quest. What were the ages of those children which she tok
away ? [Objected to.]

Ans. One is 15; one, 8; one, 6.

Quest. She has now four children?

Ans. Yes.

Quest. What are the ages of your boys ?

Ans. David, 35; James B., 27 or 28; Frederick N., 17tm
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28thof March last; Joseph B., Jr., 13 last July; Charles F.,
1 last March; Frank, 5 months on the 8th inst.

Quest. Have you ever given any of these children a collegiate
education ?

Ans. They have all graduated, that are old enough—iu such
paces as Springier Institute, Rutgers Female College, and Cav-
aeck Institute.

Quest. ‘Were you giving your other children advantages of
education previous to the time they were taken away ?

Ans. Yes, sir. 10

Quest. Have you ever, during the last few years, heard her
say anything as to your fitness to have the care and education ©f
your children ?  [Objected to.]

Ans. Yes, sir, many times.

Quest. What have you heard: her say about that ? [Objected
to]

Ans. Invariably was, that I deserved a great deal of credit
for the manner in which I had educated my children, and
brought them up.

Quest. How recently have you heard her say anything of 20
that kind? [Objected to.]

Ans. Well, very lately; she has repeated it a great many
times, from time to time, and I never heard her dissent, or any
intimation that I was not competent, until I read it in the bill
of complaint against me.

Quest. Previous to her going away, or since, do you know of
her purchasing anything upon your credit ?

Ans. Yes, sir; I have had bills sent to me of the amount of
$2000.

Quest. Have you seen any of the parties who sent those bills 30
since they were sent ?

Ans. Yes, sir.

Quest. Have you seen them all ?

Ans. 1 believe I have, sir.

Quest. Did you speak to them about having sent those bills ?

Ans. Yes, sir.
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it was Mrs. Close; this was my first knowledge that it washe:
Quest. Have you those bills with you ?

t A ns* Yes>sir* [Witness produces papers; the papers areadl
pinned together, and marked as D 1.] They are offered inevh
dence. Complainant objects to the bills being offered in evh

denee.
Quest. I see a bill among those for jewelry and watch-had
Mrs. Close a gold watch at that time ? [Objected to.]
70  -Ans. Yes, sir; it was in that shop to be repaired,
Quest. At the time she made the purchases ? [Objeoted ta]
Ans. Yes, sir.
Quest. Did she have finger-rings at that time? [Opjected
to.]
Ans. Yes, sir; she had a number.
Quest. X see a bill there for twenty-two pairs of kid gloves—
any of them given to your family ? [Objected to.]
Ans, No, sir; they were $2 a pair; none of my family hae
ever received any of those of goods.
Quest. Were the rings she had at the time of the purchase
20 of those mentioned in the bills, valuable ?
Ans. Yes, sir; one of them was; I was offered $400 for i,
within two months.
Quest, You own quite a large property in Bayonne, do you
not?
Ans. Yes, sir; I own a pretty big piece of real estate,
Quest. About how many acres ?
Ans, About forty-eight acres, taking the streets out.
Quest. Is it improved land ?
Ans. Yes, sir; it is cleared.
30 Quest. Any tenement houses upon it ?
Ans, One, sir.
Quest. Is your dwelling-house upon it ?
Ans. Yes.
Quest. Do you rent your tenement house ?
Ans. Yes.
Quest. What rent ?
Ans. Ten acres of ground, and the house on it, $200 per year.

Quest. What is done with the rest of the land ?
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Ads. Well, I cut a little grass on it, and raise a few potatoes
for family use.

Quest. Does it yield you any inoome besides that (

Ars, No, sir.

Quest. Is that $200 all the income you have from your prop-
atyin Bayonne ?

Ans. Yes, sir,

Quest, From where else do you receive any income ?

Ang T receive interest on balance of some money I sold a

piece of property for-about $700 or $800 ; I believe that isall W

tteincome I have from any money at interest, bonds, mort-
goges, and United States securities.

Quest, What has it cost you per year, for Qie last few years,
for the support of your family ?

Ans, About $17,000 for two years; about $8500 per year.

Quest. If the foregoing income, as you have stated it, is all
thet you have, how have you been able to support your family
a such an expense ?

Ans, By selling my real estate from time to time, to make up
the difference.

Quest. Where else, besides in Bayonne, have you any real
etate?

Ans. In the District of Columbia.

Quest. For what is that property used ?

Ans. Cemetery.

Quest. How did you get any inoome from that ?

Ans. By selling lots.

Quest. What has been your income from that the last two
years?

Ans. About $6000 for two years—that is, about $3000 per
yedr.

Quest. Have you any other property which you have sold to
derive income ?

Ans. Yes, I sold a house and lot in New York, in order to
raise money to live on a year ago last spring.

Quest. What did you get for it ?

Ans. T got, altogether, $24,975; there was little interest-
well, call it $25,000.

30
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Quest. Have you beep using that money, besides the dher
which you have stated, for the support of your family?

Ans. Yes, sir * from time to time I have needed it.

Quest. Have you now any real estate in New York ?

Ans. No real estate.

Quest. Have you ever received any property by your wifg
Ellen M. Close?

Ans. No, sir, not a dollar.

Quest. Are you ready and willing to support those children

10 which your wife took away ?

Ans. Yes, sir; I have ample provision already made for
them.

Quest. And edpcate them ?

Ans. Yes, sir.

Quest. Do you know where they are now ?

Ans. No, sir.

Quest. Were they taken with your consent?

Ans. No, sir—nor had I any knowledge of it at that tine.
' Quest* On your property at Bayonne—do you know whet

20 your taxes were for the last five years ?

[Witness produces tax bills for 1866, 1867, 1868, 1869 and
1870—all receipted by collector except 1870.]

Ans. They are all paid by me.

[The said bills are marked D 2.]

Quest. Look at those papers and see if they are receipts far
your income tax for the years of 1866, 1867, 1868? [Objected

to.]
¢ Ans. They are.
[Offered in evidence, marked T>3.]
Ji)  Quest. Was the amount of net income, which you stated you
derived from the sale of lots in the cemetery, exclusive of taxes.

r Ans. Yes, sir..

' Being cross-examined, says—
The cross-examination is deferred, by consent, and is resume

on page fifty-nine of these minutes.

George B. Whitney, a witness, produced on the part of t 6
defendant, being duly sworn, saith—
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T amChief of Police, of Bayonne Gity; I am acquainted with
thedefendant-have known him going on four years; have
benaccustomed to see him frequently during that time-three

four times a week; I have had an opportunity of knowing as
tohishabits of sobriety; I never saw him anything but a sober
mninmylife-or out of the way; never have seen him under
tkeinfluence of liquor; I have frequented his house for four or
ire weeks, last past; I know his wife, Ellen M. Close; I was
thereat the time she left, and before she commenced this suit;
I wessitting by the side of Mr. Close, talking with him at his
housg; I heard what was said between them; she came to the
doar, had a bundle, and said “ good-bye, pa, I am going away
o avisit, to be gone two weeks— 1 may not be gone so ong;
kesaid, "all right, you can stay as long as you want t°; that
wes all that passed between them; she'went away—did not
appearto be angry; he did not show any anger at all; she i nt
say anything about being driven away by him; they 1 no

| show any difference between them; from my know
should judge Mr. Close to be a fit person to have charge of his
children.

Being cross-examined, saith—

I am acquainted with Mr. Close, by seeing him in Bayonne,
in the street and different places ] was not acquainted with him
asa friend; did not always speak to him when I met him;
passed the time of day and bowed—sometimes spoke do”not
know his habits in the house; never heard of his drinking,
Mrs. Close left towards night—-1I should think about 4 o clock;
I went up to see Mr. Close when she left; conversation was
about politics and police business and things generally> Mr.
Close was sitting when I first came up ; he did riot ask his wife
where she was going; I think he did not rise at all; it is about
one-fourth mile to the depot from Mr. Close’s housej it is an
old-fashioned house—wooden house—rooms on both sides of the
ball; Mrs. Close had a reticule when she left; her servant girl
waswith her; her servant girl had the baby; I didn t look par-
ticular at the servant girl; I noticed Mrs. Close; never saw
Mr. Close abuse his wife; have seen them together before ; have
seen them around the garden; I have stated all the conversa-

30
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tion between Mr. and Mrs. Close when she went away; I sw
Mrs. Close go out of the gate; Mr. and Mrs. Close were togther
about ten minutes; she came out and said what I have stated
and then went away.

George  B. Whitney.

Sworn and subscribed this 21st day of November a d
1870, before
John S. DeHart, if. C

Robert Newall, a witness, produced on the part of the dderd
ant, being duly sworn, saith—

I reside in New York city; clothing is my business; I krow
Joseph B. Close, the defendant; have known him over fiften
years—known about his property and business; I know, becase
I was book-keeper from 1854 to 1862; I know about his bus-
ness the last two years, and know the statement as to his inoone,
which he made in this examination, is correct; I knowitis
correct, because all the funds referred to in that statement heve
passed through my hands, or the our firm’s hands; I am anare
they are correct, because I keep his accounts* and have for fiften

20 years or more.

Being cross-examined, saith—

I am in the firm of William Banks  Co., 79 Duane sred)
the names of the firm are, said Banks, Jacob Freitag, Ribert
Newall and James H. Pelton; Mr. Close’s business is a clothier;
he has no interest in the firm of Wm. Banks & Co. ; they s
ceeded him; they kept his accounts because they were old friends
and business men; I do not know that defendant has ay
interest in any firm; we kept his moneyas bankers; domt
know as to his sales of land, except the Bowery property ad

30 the cemetery property; I can’t say about the cemetery property)
X know about the income of the cemetery property* by receiving
remittances from the superintendent; for the last ten years Ie
has been in the habit of sending on his remittances to our fit®
and me credit them to Mr. Close; I think Mr. Close owns the

cemetery.
Rob er t Newall.
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Swom and subscribed the 21st day of November, A. d. 1870,

befae
John S. DeHart, M. C

HiaM, Close, a witness, produced on the part of the defend-
at, being duly sworn, saith—

I am daughter of the defendant; I reside at Bayonne City
with my father; I recollect the day when father was arrested ;
Isawmy mother that day; she came to the house; three chil»
denwent away with her—all girls ; she took them with her;
my sister and I keep house—that is, since mother left; my
sgerand I had charge of the children after mother left, and
bdfre she came back the last time; I have seen those children
greg at Mir* Wilcox’s, at 17 Park avenue, New York; my
!mother was there; they were with her at the house; she was
staying there, I believe; I have graduated at a seminary—at
Aboott Collegiate Institute, formerly Spingler Institute; the
children which mother took away with her—two of them had
mt been to school, one had ; the two were taught at home; my
sgertaught them; their ages are six and eight; the children
tad good care as we could give them while mother was away ;
father had always been a good provider.

E11a M. Close.

I Swom and subscribed the 21st day of November, a.d. 1870.
Thefore

John S. DeHart, M. »

Gertrude Close, a witness, produced on the part of the defend-
art, being duly sworn, saith—

I I amdaughter of defendant; I reside with father at Bayonne;
/e® G A “at”er was arrested in this suit; I saw mother
tl3 A A ~ouse Bayonne City ; there was a man—gen-

I eman, with her; three girls went away with her; she took
a<aWEN * a*eéS> “teen, eight and six; she came in the train
1 Went away the train; my sister and I have been keep-
I gouse for father since mother left; we had charge of the

en Prev’ous to their being taken away; I graduated at the
H

J0
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Hudson River Institute, at Claveraek, N. T. j father hasrota
us good educational advantages.

Being cross-examined, saith—

I am second daughter ; I have lived at Bayonne about nre
years; all the children have been living at home during thet
tirtié; graduated at the institute about four years ago; sne
then have been at home all the time ; have three sisters younger
than myself, and four brothers younger than I.

Quest. During the past three years, have you heard M:

10 ~Close Use violent language in the presence of these children?
[Objected to because it is not cross-examination )

Ans. Yes, sir.

Quest. Have you heard him use prolane language ? [Ogected
to.]

Ans. Yes, sir.

Quest. Frequently? [Objected to.]

Ans. Yes, sir.

Quest. Have you heard him use indecent language in ther
presence ? [Objected to.]

20  Ans. Yes, sir.

Quest. Frequently ? [Objected to.]

Ans. Yes, sir.

Quest. Was this language to the children as well as to thar
mother ? [Objected to.]

Ans. No, sir.

Quest. To whom has it been addressed ? [Objected to.]

Ans. My mother.

Quest. Has he ever treated thé children with violence ? [Ob-

jected to.]
SO  Ans. Whenever they have done what he thought was wang

Quest. At those times, when so punishing the children, hes
he used profane language ? [Objected to.]

Ans. I think so; I am not certain.

Quest. Have the family been in the habit of taking thar j
meals together at a common table ? [Objected to.]

Ans. Yes.
Quest. Has Mr. Close, at table at meals, in the presence of
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thee children, used profane and obscene language to their
nother? [Objected to.]

Ans. Yes, sir. !

Quest. Has this been a matter of common occurrence ? [Ob-
jected to.]

Ans. Yes, sir.

Quest. Has he ever been remonstrated with that such lan-
guage was improper ?  [Objected to.]

Ans. Not to my knowledge.

Quest. Has he ever, during these, three years, in thepresence 10
ofany of these children, or in your presence, made use of vio-
lee towards your mother ?  [Objected to.]

Ans. Yes, sir.

Quest. Of what character was the violence ? [Objected to,]

Ans. He has thrown things at her, and struck her.

Quest. When throwing things at her, has he at the same time
uwed language of the character already mentioned ? [Objected
tol]

Ans. Yes, sir.

Quest. And on these occasions, when yon say he struck her, &0
hashe made use of profane and obscene language ? [Objected
to.]

Ans. Yes, sir.

Re-direct.

Quest. How long since you have seen him chastise or punish
any of his children ?

Ans. Not for some time— not this summer*

Quest. Have you within two years ?

Ans. T think T havej I am not sure.

Quest. Was that for misconduct ? 30

Ans. The time I remember my father said my brother had
done wrong—my brother said he had misunderstood him.

Re-cross.

Quest. Do you know of your father’s taking your mother’s

watch away a short time before she went away ? [Objected to.]
Ans. Yes, sir.

Quest. About when ?
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Am It was the morning he went to New York to star I
think it was—1 am not sure.

Quest. About what month ?

Ans. The latter part of September or the first of Qotober.
A 1)1(1 he take away some of his clothes? [Ogected

Ans. He took all his clothes, except some that were in &
wash.

Quest, As I understood you, on the morning, or before ke
so went to New York, taking his clothes with him, he tok
away your mother's watch and took it with him? [Opected
to»]

Ans,” Yes, sir; I don't know whether he took it when le
took his clothes, it was while he was staying in New York; I
think he came down afterwards; he took it when he got satled
there * it was a gold watch.

Quest. Hid he, at this time, take a ring from her? 0o
jected to.]

Ans. Not at that time— before that.

Quest, When was it? [Qbjeoted to.]

Aps. It was when he took the watch the first time.

Quest. What sort of a ring was this? [Objected to.]

Ans. A diamond— solitaire.

Quest, On these recent occasions, when, as you say yor
father struck your mother, using obscene and profane ]ag@
in the presence of the children, had he been indulging in exess
in drinking spirits? [Objected to.]

Ans. I think he had.

Quest. Hid he keep liquor in the house ? [Oqeded to.]

SO Ans. Yes.

Quest. Where? [Objected to.]

Ans, In the wardrobe in the dining-room, and some in the
cellar.

Quest. What was it? [Objected to.]

Ans. All kinds, I think.

Quest. Was it, or has it, in the last three years, been a Natfer
of frequent occurrence for him to indulge in excess in drinking
spirits ?  [Objected to.]
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Ads. T don’t know about the last three years, but it has during
thelast year. f v, "or' A "

Qest. Has his violence and bad language to your mother, in
the presence of these children, been a matter more noticeable
when he had been so drinking ? [Objected to.]

Ads. Yes, sir.

Re-direct.

Quest. How do you know that at these times he was under
theinfluence of liquor ?

Ads. By his appearance and hearing him go to the wardrobe
vary often.

Quest. How do you know that it was liquor he went after in
thewardrobe ?

Ads. I have seen it in the glass and have smelt it when he has
treated people.

Quest. When you say he went very frequently, how do you
know he always went for liquor ?

Ans. He kept nothing else there to drink to my knowledge,
ad] would hear him go to the ice pitcher and a stirring around
witha spoon.

Quest. Did you hear that every time he went there ?

Ads. T heard it every time I heard him go there.

Quest. Did he not keep garden seeds, glasses and other things
there besides liquor ?

Ans. T think so.

Quest. Was your father not quite frequently in the custom of
meking lemonade, hot whiskey, &c., for such of the rest of the
famly as would drink it ? [Objected to.]

Ans. Not very often ; he would ask us if we would have it.

Quest. Did your mother drink any of this? [Objected to.]

Ans. She has at times; not very often.

Quest. Upon the whole, is your father not an indulgent and
gl]ﬂparent, except occasionally when in a passion ? [Objected

Ans. Whenever we have asked him for anything, he has

generally given it to us, if that is what you mean by indulgent,
1 he thought it was necessary.

10
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Quest. I suppose you generally pursuaded him that it ves
necessary ? [Objected to.]
Ans 1 pursuaded him all T o«Id to get it, whatever it *

~uest. Did you generally meet with success ? [Objected tol
Ans. Yes, sir. J

Re-cross.
Quest. Do you remember the occasion when yoor mote
finally left the house at Bayonne ?
Ans. Yes, sir.
10 Quest. Were the other children at home that day ?
Ans. All but the boys; the boys were all at school, exgt
my brother Frederick, who was in business in New York.
Quest. Did you see your father have a cane that day?
Ans. Yes, sir.
A Quest. Did you see him strike any one with it? [Ogected

Ans. Xsaw him strike my mother with it.

Quest. More than once ?

Ans. Yes, sir.

Quest. Do you recollect where she was when he first suuk
her with it?

Ans. Yes, sir.

Quest. Where?

Ans. In her own room—second story front room.

Quest. Who was in the room at the time ?

Ans. My sister Ella, myself and X think my sister May.

Quest. About what time in the day ?

Ans. In the afternoon.

Quest. Had your father been in the room long before e

$0 struck her?

Ans. He had been up twice and gone down and then cae
up the third time.

Quest. Been down in the dining room to this wardrobe?

Ans. These two times he had.

Quest. Where was the little baby ?

Ans. My mother was sitting in the rocking chair and bed
him in her lap.

Quest. How many times did he strike her then?
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I Ams I think it was four times altogether up in the room*
I Quest. Did your mother keep the infant all the time ?
I Ams She gave him to me.

Quest. Did he strike her again after that?

Ans. Yes, sir.

Qest. With what ?
I Ans. His cane.
I Qest. Did you or any one else remonstrate with him for
dorgso?

As. T told him that he had said that he wouldn’t hurt a 1$
|harof her head; my sister, Ella, said so too.

Qest. Did he make any reply to that or do anything after?

Ars. He struck me on the arm with a cane and told me not
tointerfere.

Quest. Did you see him strike your sister ?

Ars. Yes, sir; on the head.

Quest. Did you see him strike your mother after that ?

Ans. T don’t remember after that in her room.

Quest. Did you see her go down stairs after that ?

Ans. Yes, sir. ft

Quest. Did you see her get her hat or things to go away ?

Ans. My sister Ella handed them to her.

Quest. Where?

Ans. She gave her her hat as she left the room and carried
ter shawl down stairs; am not sure as to that.

Quest. Did you see your father strike her after she left the
room?

Ans. Yes, sir.

Quest. Where was she then?

Ans. In the hall down stairs tying on her hat before the 3§
dass on the hat stand.

Quest. With what?

Ans. His cane.

Quest. During this time when he was striking her, did he
ue profane and obscene language to her ?

Ans. Yes, sir.

Quest. After he had struck her as she was tying on her hat»
d<* she go out doors ?
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Quest. Did any one else go out ?

Ans. My sister Ella went out on the stoop.

Quest. Was your father outside or inside then ?

Ans. He went out and then came back; he went after her
and came right back again; I did not go outside; I did not se
Mr. Whitney there at that time; I saw him there that day, it
not when she went out the first time.

Quest. The first time she went out, who came in first?

Ans. My sister Ella came in first and then my father; ny
mother did not come in then.

Quest. Did your father send or bring your sister Ella in

Ans. He told her to go in the house.
Quest. And did he follow her ?

"Ans. Yes, sir; X don’t know whether he had his cane with
him then ; he shut the door and went into the parlor I think;
I am not sure; I went up stairs then.

Quest. How long before your mother came in ?

Ans. About ten or fifteen minutes, perhaps longer.

20  Quest. Did any one come in with her ?

Ans. Mr. Whitney and Mr. Van Pelt came first; Mr. Van

Pelt was a policeman, and Mr. Whitney was the chief of police.
Quest. Did Mr. Whitney and Mr. Van Pelt protect your
mother from any further violence of your father on that occasion?

Ans. They sat on the stoop with him, and he said nothing to
her while they were there.

Quest. While they were sitting on the stoop with him, did
your mother get the baby and things to go away?

Ans. Yes, sir.

30 Quest. Did she take the baby and her things, and go away
to the depot with them ?

Ans. She took the baby and some of the baby’s things, and
went over to Mr. Maxwell’s—a neighboring store across the

Way—and from there she went to the train—the depot.
Gertrude Close.

B

Sworn and subscribed the 21st day of November, a. D. 1870,

before
John S.DeHart, M G
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Eh osg recalled on the part of the complainant.

Qxst. Have you heard the testimony of your sister Gertrude,
a her examination before the master to-day ?  [Objected to.]

Ars. Yes, sir.

Qest. Are her statements, as to the language and conduct of
yor father, on the occasions referred to by her, correct? [Ob-
jeded to.]

Ars. Yes, sir.

Qest. Did your father, on the occasions mentioned by her,
weviolent, profane and obscene language towards your mother?
[(gected to.]

Ars. Yes, sir.

Qest. Do you recollect the day when your mother finally
left the house at Bayonne ?  [Objected to.]

Ars. Yes, sir.

Quest. Did you see your father have a cane on that day ?

Ars. Yes, sir.

Quest. What did he do with it ?

Ans. Struck mother; in her own room and in the hall.

Quest. Did he strike you? [Objected to.]

Ars. Yes, sir; on the head.

Qest. Did you see him strike your sister ?

Ans. Yes, sir.

E11a M. Cilose.

Dauvid Close, a witness for the defendant, being duly sworn,
sath—

I amson of the defendant by the former wife; I am thirty-
five years old; I am a graduate of an institution of learning ;
I amkeeping house—a married man ; have been for ten years ;
live at Bayonne City ; have been accustomed of frequenting my
father's house the last five or six years.

Quest. Do you know, something of his government in his
anily, and his general fitness for having the care and education
ofhis children? [Objected to.]

Ans. T do.

Quest. Do you consider him a fit person for that purpose ?
[Cheded to]

Ans. T do.

10
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Quest. What is his general conduct and behavior to hisdil-
dren ? [Objected to.]
Ans. Very pleasant and agreeable.
Quest. Do you know whether he is accustomed to get intoxi-
cated ? [Objected to.]
Ans. I do.
Quest. Is he accustomed to get intoxicated ? [Objected ta]
Ans. He is not.
Quest. Does he sometimes take a drink of liquor ?
10 Ans. He does.
Quest. Did you ever see him drunk ? [Objected to.]
Ans. I never did.

Being cross-examined saith—

Quest. Have you never heard before to-day that your fther
used improper language in the presence of his children? [
jected to.]

Ans. | have never.

Quest. Have you not heard it to-day ?

/ Ans. Yes.

20 Quest. Do you consider that a man who uses profane ad
obscene language, such as you have heard to-day that yor
father used in the presence of his children, is a fit man to hae
the care and education of such children? [Objected to,fir
reason that there has been no particular language mentioned in
the testimony to-day, and because it is irrelevent and calculated
to mislead witness.]

Ans. If the case demanded it, I think he is.

Quest. Have you ever heard your father use profare ar
obscene language?

30 Ans. I have— profane.

Quest. You have never heard him use obscene language?

Ans. I never have.

Quest. Have you ever witnessed any of his acts of videne
towards his wife ?

Ans. I never have.

Quest. Of what institution of learning are you a graduate?

Ans. Solomon Jeunar Institute, 79 Henry street, New York,
about 1852; I have been in business, since that, in the cty®



COURT OF ERRORS AND APPEALS. 69

NewYork all the time ; I am a printer by trade; after I grad-
wted] learned my trade and have since practiced ; I am sales-
nenfor Brooks Brothers, 44 South Union Square, New York ;
haebeen with them about eight yearsj I support myself and
famly; I am independent of my father; he has three chlldr<m
Tesices myself by his first marriage, viz.: Mrs. E. M. Hewlitt,
Ms J.L. Bailey and James Close; they live in New York
daty; I believe one lives in the West ; Mrs. Hewlitt lives out

Wt somewhere—1 think Detroit, Michigan.
David Close. 10

Swom and subscribed the 21st day of November, A. D 1870,

ibefore
John S. DeHart,M. C.

I Adjourned to November 22,1870, at 2 ,. m.

November 22, 1870, examination resumed pursuant to
Tadjournment.

Jodon L. Bailey, a witness for defendant, being duly
I swom, saith—

Iresidein New York city; clothing is my business; car-
redon at 22 Bowery ; I know the defendant; have known
hm twenty-five years; I married his daughter; have fre-
quented his house for the last seventeen years; stay all night; 20

I ¢ in there in the evening—make a call, during the last
1 seventeen years.

j Qest Have youhad an opportunity, then, of knowing his
| retits and fitness to have the care, custody, and education of
| dhicten? [Objected o ]

Ans. Yes, sir.

. Qe During all that time have you had an opportunity
jtoknowhis fitness for such purpose? [Objected to.]

Ans. Yes, sir.

QEs s he a fit person, or is he not? [Objected to.] go

As. Heis afit person.

Qe Have you during that time frequently seen him exer-
asrggoverment over his children, and if so, was it kind and
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parental, or otherwise ? [Objected to as leading, calling for
opinion of witness, where testimony of an expert is not com
petent, and as calling for mere conclusion of witness, in Irs
own mind, from certain facts which alone should be called for
that the court from them may decide from the facts stated
whether they amount to the exercise of any goverment ower
his children, or whether kind or parental.]

Ans. It was kind and parental, as far as I saw.

Quest. Have you during the period which you have known

10 him been accustomed to seeing him at other places thanhs
house ? [Objected to.]

Ans. 1 have seen him at his place of business.

Question repeated. [Objected to.]

Ans. Yes, sir.

Quest. How frequently ?

Ans. Well, sometimes once a week, sometimes six tinesa
week.

Quest. Have you been accustomed to seeing him during the
past two or three years as frequently as that ? [Objected ta]

20 Ans. There has been times during the past three years thet
I have not seen him as often as that.

Quest. Have you ever during that time seen him intoxica-
ted ?

Ans. No, sir.

Quest. From your intercourse with him, during that ting,
do you know what his habits are as to sobriety? [Objected
to.]

Ans. Yes, sir.

Quest. What are his habits as to sobriety?  [Objectedto.]

gQ Ans. Well, I should say he was a very moderate drinker
if I understand your question.

Quest. I mean by sobriety, whether he is acastared o
drinking so as to get intoxicated? [Objected to as nt fre
definition of sobriety, and generally.]

Ans. Well, no, sir; he is not in the habit of drinking and
getting intoxicated.

Quest. Do you know what kind of a provider he is inhs
family, as regards food and clothing ?

Ans. Yes, sir.

40 Quest. What kind is he—good or bad? [Objected to.]
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Ans. A good provider.

Being cross-examined.

Quest. What is the came of your wife ?

Ans. Elvina; a daughter of Mr. Close’s first wife; have
been married about eight years; my wife has been at Mr.
(osgshouse when I have been there ~not always.

Quest. Prior to the 5th of June last, was your wife” gener-
dlywith you when you made the visits referred to in your
direct-examination ?

Ans. She was not always with me when I have been there,

Quest. Was she generally with you prior to that date?

Ans. Yes, sir.

Quest. Since that date, have your visits without her been
increased or diminished in proportion to the entire number of
your visits; since that, have you been there more or less fre-
quently alone than before that 1

Ans. I have been there more frequently alone since than
before.

Quest. Did you ever know of Mr. Close pushing one of his
daughters down stairs— or partly down stairs? [Objected to.]

Ans. Nothing more than hearsay.

Quest. Did you have any conversation with Mr. Close on
the subject? [Objected to.]

Ans. No, sir.

Quest. Did you never make any remark to Mr. Close on
thesubject? [Objected to.]

Ans. Not to my knowledge.

Quest. Do you mean to swear positively that you never
made any remark to Mr. Close on that subject? [Objected
ta] A

Ans. 1 mean to say that I have never had any conversation
anthat subject with Mr. Close.

Quest. How soon after the occurrence did you first hear of

[Objected to for the reason that no such fact has been
proved by this witness; he has no knowledge of it except by
hearsay.]

Ans. T presume within a day or two, although I can’t tell.

Quest. Where ?

Ans. In New York, I presume.

jo

20



72 COURT OF ERRORS AND APPEALS.

Quest. Which of his daughters did you hear that it vas?
[Objected to.]

Ans. My wife.

Quest. Do you mean to swear that, after you heard thet
Mr. Close bad pushed your wife down stairs, you never had
any conversation with him to ascertain whether lie wasinhis
sober senses when he did it? [Objected to.]

Ans. Yes, sir. » -

Quest. In lorming the opinion which you have expressed &

10 to his fitness to have the care and custody of his children—
have you taken into consideration the fact that his habits ae
such as to lead him after dinner and after what you call mod
erate drinking to push or kick his child or children down
stairs ? [Objected to.]

Ans. 1formed my opinion from only what I have seen

Quest. If you should base your opinion on wliat you hawe
heard as to his kicking or pushing members of his famly
down stairs, and his violence, profane and obscene language
in the presence of his children, would you still express the

20 opinion that he is a fit person for the purpose mentioned in
your direct-examination ? [Objected to.]

Ans. I would.

Quest. Then your views of parental government are, that it
conduces to the successful management of a family that a
father should kick his children down stairs, and use profane
and obscene language in their presence when he feels disposed
—are they? [Objected to.]

Ans. I don’t think they are.

Quest. Ifany other father than Mr. Close kicked his chi-

30 dren down stairs occasionally, and was frequently violent to
their mother, and used profane and obscene language towards
her, in their presence, would you not consider him a bad men,
and unfit for their care, custody, and education ? [Objected to]

Ans. A man that done that, I should.

Quest. Have not you expressed the opinion that Mr. Qose
was a bad man—using the expression that no one knew what
a bad man he was—or the substance of that expression ? [Ob-
jected to.]

Ans. I don’t know that I have.
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Quest. Do you mean to swear that YOUhave not? [Ob-
Jadadta]

Ans. T may have used that expression, if reports are true.

Quest. Where, to whom, and in whose presence ?

Ans. That Xdon’t know.

Quest. Did you not say so to John H. Wilcox, at his store
mFourth avenue ? [Objected to.]

Ans. I might have said that to him, if reports are true,

Quest. When was that ?

Ans. T can’t tell now.

Quest. Have you said it to him more than once ?

Ans, T may have done it; Xdon’t remember.

Quest. Was that your opinion at the time you made that
remark to Mr. Wilcox ? [Objected to for the reason that he
dait swear that he ever made it.]

Ans. My remark was based upon reports, whatever it may
have been.

Quest. Can’t you tell within five months when that remark
of yours was made ?

Ans. It must have been made within five months, if made
a all.

Quest. What do you now say—was it made or not? [Ob-
jected to for the reason that the witness has not stated that lie
mede it.]

Ans. It might have been made, if reports were true.

Quest. Was it made or not—have you no recollection what-
ever on that subject?

Ans. Not at present.

Quest. Do you now believe that Mr. Close pushed your
wife down stairs in the month of August, last? [Objected to.]

Ans. T don’t believe that he pushed or kicked her down
stairs.

Quest. Did he ever tell you that he did not?

Ans. No, sir.

Quest. Who told you that he did ? [Objected to.]

Ans. My wife is the only one that spoke to me about that.

Quest. Has any person ever told you that he did not? [Ob-
jected to.]

Witness. That he didn’t kick or push her down stairs?
Counsel says—Yes.

10
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Quest. Mr. Close told me himself that he did not—M. Jo-
seph B. Close that sits beside of you ? Ans. Yes.

Quest. When did he tell you that ?

Ans. I don’t know, sir—it was aremark that he made abat
certain reports that were going around.

Quest. What was the remark he made on that subject-
give the substance of it as near as you can ?

Ans. The remark he made on that subject, that they sid
he had shoved Elvina down stairs.

Quest. Is that all?

Ans. He said he didn’t do it.

Quest. Where did he make that remark to you ?

Ans. It might have been in his own house.

Quest, Aie you sure he ever made the remark?

Ans. I think he did.

Quest. Are you sure?

Ans. T am sure he made the remark.

Quest. Do you recollect that he made it at his house ?

Ans. Ho, sir.

Quest. How long ago—state as near as you can?

Ans. It may have been a month or six weeks ago.

Quest. Are you sure that it was made between a mth
and six weeks ago ?

Ans. I think, it is—I am not sure.

Quest. From the time that your wife told you he had shov
ed, pushed, or kicked her down stairs, until a month orsx
weeks ago, when Mr. Close told you that he didn’t do it—dd
you believe that he had ? [Objected to.]

Ans. Ho, sir.

Quest. Is not your wife a truthful woman?

Ans. Yes, sir.

Quest. Why, then, did you not believe her uncontradicted
statement made to you within a day or two after the occur-
rence? [Objected to.]

Ans. I believe she was excited, and don’t exactly koow
how it happened.

Quest. Were you present at the occurrence ?

Ans. Ho, sir.

Quest. Who told you that she was excited ? [Objected to]

Ans. She told me herself that she was excited.
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Qest. Did she tell you what excited her ?  [Objected to.]

Ars. Some trouble in the house, I believe she said.

Question repeated.

Ars. Yes, sir. A
: Quest. Did she tell you that in substance, that Mr Close
mthat occasion had been abusive and violent, and had used
kedlanguage; had made at his wife with his cane; had seized
iberarm flung her across the room, and drove her up stairs,
wirgobscene and profane language and threats, and thrust
herup stairs, striking her with his cane; and that your wife 10
;theninterfering, was pushed by him to the bottom of the stairs,
;acdid she tell you anything of that sort? [Objected to.]

Ans. Anything, implies a good deal.

. Quest. Any part of that ?

Ans. There was some trouble between Mr. and Mrs. Close*
adshe attempted to interfere.

Quest. Do you mean to swear that the fourteen words
whichyou have used are all that your wife told you of that
occurrence, which you can now recollect ?

I Ans. Yes, sir. A

Quest. Do you mean to swear that she did not tell you
what the nature of the trouble was?

Ans. T don’t remember that she did.

Quest. Had like trouble been of such frequent occurrence
before that this made no impression on your memory?

Ans. Not to my knowledge.

Quest. Is your memory extraordinarily defective ?

Ans. T don’t know that it is.

Quest. Did you not consider trouble between Mr. and Mrs.
(ose of such a nature as to excite your wife to the extent she 30

j taldyou she was excited, and so as to lead her to attempt to
| interfere—a very serious matter? [Objected to.]

Ans. Well, I did not.

Quest. Do yop not consider such troubles between man and
wife aslead their children to become excited so as to get pushed
down stairs, and to interfere, matters of such importance as
to impress your recollection for ninety days, especially in
vtow of the reports which you said had been going around ?
[Objected to.]

Ans. That it ought to impress my mind and recollection. AO

K
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Quest. You have testified as to your opinion as to M
Close’s fitness for certain purposes—have you any opinion &
to his means ? [Objected to..]

[Witness]—What do you mean?

Quest. Don’t you know the meaning of the word means?

Ans. The way I understand it is, ability.

Quest. Have you any opinion as to Mr. Close’s means?
[Objected to.]

Ans. Yes, sir.

Quest. What, in your opinion, is the amount of his means?
[Objected to.]

Ans. The amount probably $250,000.

Quest. Are you aware that Mr. Close has the right to wil
his means as he pleases, to a very considerable extent? [(o-
jected to.]

Ans. Yes, sir.

Quest. Are you aware that he has the right to influence
his disposition by will of his property, with respect to ks
daughter, your wife, with regard to the character of the testi-

20 mony you give on this examination ? [Objected to.]

Witness says—Am I aware that he has the right to do &
he pleases?

Question repeated.

Ans. I am aware that he has the right to do as he pleases

Question repeated.

Ans. Did I answer that? I say I am aware that he hes
the right to do as he pleases.

Quest. Have you not stated since the troubles arose between
Mr. and Mrs. Close, that your course must be influenced by

30 your wife’s interest or prospects in her father’s estate and
good will 2 [Objected to.]

Ans. Uo, sir.

Quest. Did you go to the store of John H. Wilcox, in 4h
Avenue, Uew York, with your wife and Mrs. Close in the
latter part of September, 1870 ?

Ans. Uo, sir.

Quest. Are you sure of that?

Ans. I am sure that I did not do that.

Quest. When did you go there ?

40 Ans. In the summer some time, but I could not state.
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Quest. What part of the summer?

Ans. Either June or July, I am not sure.

Qest. Who went there with you ?

Ars. My wife and Mrs. Close.

Qest. Who did you see there ?

Ans. Saw Mr. Wilcox, Mr. Johnson, partner of Wilcox,
adthe book-keeper.
Qest. Was the conversation in the office ? ]
Ars. There was a conversation; it was in Mr. Wilcox s
pivate office, and up stairs. A
Quest. Did you go there at Mrs. Close’s request, or at your
suggestion? [Objected to.]

Ans. At Mrs. Close’s request.

Quest. Where did she make that request?

Ans. At 4th Avenue, on the sidewalk, near 26th street or
Zthstreet, somewhere.

Quest. Were you walking with your wife and met hei
casually, and she made that request to you ?

Ans. No, sir.

Quest. Where were you going when you met her? 20

Ans. I was not going anywhere when I met her.

Quest. Were you standing aimless on the sidewalk?

Ans. No, sir.

Quest. Did you meet her by appointment?

Ans. No, sir.

Quest. Did you meet her casually ?

Ans. No, sir.

Quest. Did you meet her at all ?

Ans. Yes, sir.

Quest. And you neither met her by appointment nor 30
casually ?

Ans. She sent for me.

Quest. Whom did she send for you ?

Ans. My wife—at the store.

Quest. Were you sent to go anywhere to meet her?

Ans. She sent my wife there to take me up to 4th Avenue,
25th or 26th street, to meet her; I don’t remember the place.

Quest. Did your wife tell you where you were to go to
meet her? [Objected to.]

Ans. 4th Avenue; she said she wanted me to go up on 4th 40
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Avenue ; it was not a store; it was a brick building; she ws
in this brick building when we went in.

Quest. Why then did you say that you did not meet her
by appointment?

Ans. Because I did not make any appointment with her.

Quest. Did you three then go together to Mr. Wilcox's
store ?

Ans. Yes, sir.

Quest. Did you use this language in substance in the

10 presence of the people you have mentioned at Mr. Wilcoxs
store, telling Mr. V/ileox that no one knew what a bad nan
Mr. Close was—that he had abused and struck his wife, ad
had driven her away from the house—had abused and pushed
Elvina down stairs when slie attempted to interfere? [Cb-
jected to.]

Ans. Not that I remember, sir.

Quest. Will you swear that you did not say to Mr. Wilaox
anything of that kind on the occasion when you were at hs
store with Mrs. Close and your wife? [Objected to.]

20 Ans. I did not, to my memory.

Quest. Is it possible that you said on that occasion, M:
Close has abused and struck his wife, driven her away fiom
the house, that no one knows what a bad man he is, that when
Elvina interfered he abused and pushed her down stairs, and
have forgotten all about it now ?

Ans. I think if I had said it, I should have remembered it

Question repeated.

Ans. I think I should remember if I had said that.

Quest. Is it possible that you said anything of that kind

30 and have now forgotten it ?

Ans. I don’t think it is.

Quest. Do you now swear that you never said anything of
that kind to Mr. Wilcox in the presence of those parties?

Ans. I don’t remember of making any of those remarks.

Question repeated.

Ans. I don’t remember of making any of those remarks that
you have read. A
Quest. Will you swear that you did not make them? [

jected to.]
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As | snear that | don’t remember making them, and |
doit think that | did make them,

Qe Did you tell Mr. Wilcox of the treatment Mrs.
Geehed received from her husband, and say that you came
teetoask his advice—what she had better do under the
droursianes?  [Objected to.]

A No, sir, nothing of that sort.

Qs Had Mrs. Close then come to New York in conse-
qeteof cruel treatment she claimed to have received at the
berds of her husband ?

A | think not.

Qes Were you not told why she had come to New xort
[Cheded toiil, , ,

As Yes, sir, my wife told me; | did nottell Mr. 1 cox
we my wife had told me on that subject.

Did you give Mr. Wilcox any reason wliy you three
pede care to see him ? 1

As. | don't think that | did.

Qest Did any of the party ? :

As. Mrs. Close talked with Mr. Wilcox. £0

Qest In your heannﬂ% #

Qest | wesin the office part oi the time; | did not ear
wetsresaid; | went there at the request of Mrs. Close to see
M, Wilcox. Cm =N

Qest Could not she go and see Mr. Wilcox without you?
[Chjeced t0.]

Ars. Certainly.

Quest Did you not say or do anything on that occasion
e«gito oo there with her, and fail to hear anything that she
s

Ars. | did hear some things she had to say.

Quest Did you hear her say anything about the violence
adueshehad sustained at the hands of her husband, or
thet sre had come up in consequence of it?  [Objected to.]

As. Yes, si— tness explains]—Mrs. Close sat on the
gfawith Mr. Wilcox, and she talked solow that | couldn t
distinctly understand, and X don’t think that Xcould repeat

ing that she said to him.
Was it with reference to the violence and abuse of
her husbend to her?  [Objected to.]
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Ans. | think that it was.

Quest. Was that the first time you had ever heard of tis
violence and abuse to her? [Objected to.]

Ans. | don’t know.

Quest. In answer to the question, did he ever tell youtret
he did not—meaning did Mr. Close ever tell you that he dd
not push your wife down stairs, you said said, no, sir; weste
answer true ?

10« Ans. | misunderstood your question if | answered it, g

Sir.

Quest. In your answer, | may have used the expression tet

no one knew what a bad man Mr. Close was, if reports wee

true, was that expression used by you on the oocasion at M.

Wilcox’s store when you went there at the request of Ms'
Close?

Ans. It might have been—| don’t remember.

Quest. Were you here yesterday ?

Ans. Yes, sir.

Quest. Did you hear Ella M. Close testify ?

*0  Ans. | wasin that office most of the time—{pointing toa
room adjoining.]

Quest. Was the door open all the time ?

Ans. Yes, sir.

Quest. Did you hear Ella M. Close testify ?

Ans. | could not hear the answers to the questions.

Quest. Did you hear the master read her testimony o&r
to her after it was all taken down ?

Ans. | presume that | did.

Quest. Did not the master read her testimony in a remark*

30 ably clear, distinct, and loud manner? [Objected to]]

Ans. He read it loud.

Quest. Did you also hear the testimony of Gertrude Gese?

Ans. Yes, sir.

Quest. Did you hear the master read that over dso afterit
was written down ?

Ans. Yes, sir.

Quest. Do you now recollect the testimony given by tose
two young ladies as to the language and conduct of their father
on the occasions testified to by them ? [Objected to)]

40 Ans. No, sir, | couldn’t repeat it.
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11Quest. Have you no remembrance of the substance of it?
I [Objected to.]
I Ads. No, Sir. B s

Qe Is your memory so poor that you forget such mat-
| fBsin are day ? {Objected_to.;] .
i Aws | could not hear plain the questions or the answers,
| Qes If you had heard them, would you have been able
| forecollect them to day ?

As. 1think so. _

Qe Have you no recollection whatever as to the part of 10
| tesimony you heard read by the master ?  [Objected to.]

As | have not.

Qe Did you hear Ella M. Close testify that on the day
| hermother finally left the house at Bayonne, her father struck
| her mother with his cane in her own room, and in the hall
| srukher, Ella M., on the head, and struck her sister?

Ams. No, sir.
| Qe Did you hear the testimony of Gertrude Close on
| tiesare subject?

Ars. Yes, sir. 20

Qe Did that testimony of the statement of Gertrude on
| thet subject change your opinion as to the fithess of Mr. Close
| tohavethe care, custody, and education of his children ?

As. No, sir.

. edc’l?a Could any facts change your opinion on that sub
jed?

Ars. Facts would change my opinion on anything.

Qest If the statements of Gertrude respecting the conduct
| ad language of Mr. Close in the presence of his children
| werefadts, would that change your opinion as to his fitness? 30

Ars. That does not change my opinion.

Quest Do you mean that the facts of Mr. Close’s violence
| to his wife, and of his profane and obscene language in the

pesane of his children, if true, would not change your
| gpinion of his fitness ?

Ans. That would not change my opinion.
¥ tQ?mt Thatis what you call kind and parental government,

iSit’

Ars. | never called it anything of the kind.
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Quest. Were you at Mr. Closed table about Sgen,
1868, when he was very violent, and used very bed
towards his wife in the presence of his children ?

Ans. | think | was at his table in August, ‘68, ad in Sp
tember, too— don’t remember.

Quest. Did you ever hear Mr. Close use profare adl
obscene language in the presence of any of his family & bis
house ?

Ans. | don't think that | have.

Jordan L. Bailey.

.Swom and subscribed the 22d day of November, ». 1. 180
before
John S DeHaet, M. G

Adjourned to November 23d, 1870, at 9 a. m.

November 23d, 1870. Examination resumed pursuant
adjournment.

The defendant being cross-examined, saith—

[The cross-examination is taken subject to all legal dies
tions at the hearing before the Chancellor.]

20 Quest In your direct examination you spoke of the led
time your wife left your place—did you hear the tesimory
before the master of your daughter, Ella M. Close, in respect
to Kour language and conduct on that occasion ?

ns. Yes, sir.

Quest. Did you hear her testify that you, on that occasion,
used violent, profane, and obscene language towards your
wife; that you struck your wife and your daughters, Ella and
Gertrude, with your cane, on that occasion?

30 Ans. Yes, | heard her testify.
Quest. Did you hear your daughter, Gertrude Close,

testify before the master in respect to your language and con
duct on the last time your wife left your place, and in respect
to the particulars of the occurrences ot that day ?

Ans. Reserving the right to make an explanation, 1sab

yes.
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Qe Did you hear the testimony of your daughter, Ger-
tue Qose, in respect to the use, by you at table, in the
presace of your children, of profane and obscene language to
theirmother, and in respect to your violence towards your
wfein their presence during the past three years, and in re-
gt to your throwing things at her and striking her ?

As. Yes, sir.

Qest Was such testimony of your daughters, Ella and
Gatrudk, entirely correctin all particulars—and if not, please
naeany correction you can in respect to the same, giving
yaur full account of the several occurrences testified to by
tem s far & you dissent from their testimony as to the
e’ '

As. They were not, in my judgment; 1 never struck her
atretable; | never used obscene language to her at the
tede when my family were present, which | think that states.

Question read again to witness at his request—he says-™
Tret wes for three years past—up to her leaving.

[Counsdl says}—The inquiry relates to the last three years
prior to her leaving your house at Bayonne.

[Witness}—Three years ago there was a great many serious
difficuities existing between Mrs. Close and myself, on account
ofherimproper conduct; from that time along we have had
agreat deal of controversy about those matters—she charging

newith being intimate with the servant girls, and from time.

fotime coming into the kitchen and dining-room where | was
adthey, brawling about the rooms before the servant girls
admychildren, and | have invariably taken strong exceptions
foit; that and some other matters, such as her leaving for
anight or two alone occasionally without my consent, and
saying she might stay all night or she might not, but always
staying ore or two nights, and as | supposed at her Uncle
Banks; and on asking him, he replied—[Mr. Banks’ reply
obeded to by complainant’s counsel]—that she never staid at
asmseonsudwoocasmns and | never have heard nor do
Tkoow where se staid; | have from time to time
‘remonstrated  with her agalnst these clandestine visits,
rom circumstances  that mainly lead to the differences
oween s from the commencement of the three years;
rom that time  forward, so far as language is concerned,

L

10

30

40
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| used very strong language, and some parties pesat
not knowing the circumstances, might consider deeg
about that state of circumstances existed down D
about the last four or five months, | should think, whentee
appeared to me to be a great change in her, in her fedingg
and sentiments, disregardin any of my wants and reesties
that | think it is the duty of a man’s wife to fumish; ggp
to two or three months ago, | don't recollect ddes, delet
her home with her own accord—{objected to as not regof
40 sive by complainant’s counsel}—packing up all her ddhing
sending them to New York, bidding me goodbye when ge
left, and saying she was going on a visit for two or tee
weeks; she came back also of her own accord in about tee
weeks, and resumed her position in the house; after her e
turn she commenced the same old system in the dining raom
ofimplicating me with the servant girls; | told her | wald
not hear such things any longer if | could help it, anddredid
her to go up stairs; she said she wouldn't for me; | sad if
you don't go up | will carry you up; she sad e veit
20 afraid of me, and dared me to touch her, and if she woud @
up | would not do it; she said she would do & Sewsa
mind to; | then put my arm around her waist, took her at
of the dining room where the servants where, caried her
about half way up stairs, the first flight, when she begino
kick and strike me in the face; took hold of the bamidter;
tried to push me down stairs; came very near it; | wesut
prepared for the attack; screaming at the same time in cedf
her hysteric fits, which noise brought my daughters, indud-
ing Mrs. Bailey, to the platform on the stairs above ns; Ms
30 Bailey descended:; she got about opposite me on the dars, m
the same step, made her grab to catch me, missed, or siged)
orfell over, losing her balance, and fell down stairs; a tet
time Mrs. Close had hold of the bannister holding on; | red
let go of her and told her—now, said I, go up stairs; de
said, | will, and she went of her own accord, | had no ae
with me at that time; never struck her, or kicked her,
attempted to injure her in any respect; after that soe ting,
| don't know how long, several days—[objected to & not e
sponsive}—she went away three days and three nights & 9e
40 usually has done on those occasions, leaving her little nutting
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kety about three months old, | think it was; on her return
.+ WesVvery defiant, and wanted to know of me [objected
foasnat responsive}—if | would not make some arrangements
wihher to allow her a certain sum of money every year for
rroanuse; | told her | did npt think | would; [objected to
amtresponsive;] finally asked her how much she wanted,;
desddabout $8,000 a year; | told her there was no use of
aorscking that matter at a ll; she having been confined with
tischild some three months previous, and having the nurse
there | had not slept in the room with her since her confine- 10
inent. she stated this matter must be settied some way that
fime; | told her if it would settle our difficulties, we would
@ustairs together that night and try to live together as
nan and wife ought to; she declined; soon afterwards |
leamed—{objected to as not responsive, and as hearsay] of
heroperations around New York, and she being in the habit
wenl remonstrated with her of clearing out without hearing
wet | hadto say, | made up my mind that she should hear
whet my objections were to her conduct, and after going up
focur bedroom once or twice, and when sitting there, altered
ny mind about it, feeling that we had had enough of those
dfficuties, but felt it a duty—[objected to]—to myself and
famiy to remonstrate with her against those acts; she sitting
inte chair with her infant in her arms, | commenced talking
foher; she immediately arose and started to leave, as usual;
| standing between her and the door; being very lame with
rheureism | usually carry a cane; at this time | had one
dthoselight sticks which | usually carry about home merely
bert at the top, in my hand; as she attempted to leave | put
thet against her breast in this way, between the child andher 30
heedd sad |, trying to hold her back from leaving—said |,
rovl want you to stay and hear what | have got to say; she
aomenced screaming and hollowing in her hysteric way,
which brought the girls to her assistance; they came on the
Stkbetween her and me, and pressing the cane pretty hard,
pulingit off towards me, it slipped over her shoulder and
8uab or hit the two girls; she then made her escape into the
eatry down stairs; | followed her down; she was looking in
le gass or putting her hat on—appeared to be fixing to go
°ut; | put my hand on her arm, and told her not to be fool- 40
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ish; | think she dropped her hat; | think she dopped b
hat and ran out the door—the front gate—about three b
from thé stoop; | suppose that latches itself by awegt
attached to it ; in her haste she ran against the gete, adte
rebound nearly knocked her down; she afterwards carebeck
—took her baby; got Mr. Maxwell’'s servant girl to ane
with her; | did not see her come in ; she came the backvay,
up the lane; the first | saw of her after that she areatd
the front door, her little satchel in her hand, girl ad kety
| Qwith*ér, and said to me, “ good-by, pa, | am going cnavist
for a week or two ;" my reply was, stay aslong as she essad
and | hoped she would have a pleasant time; that, | bdiee
is about the history of affairs for the three years beweens
Quest. In your direct-examination you said you hed read
the affidavits and the bill in this suit read—did you pey pe-
ticular attention to those passages in the affidavits inte
application for alimony, where it is stated that you necee
of violence, abuse, profane, and obscene language tonatds
your wife, in the presence of your children?
~ ~ns I have 10hesitation in saying, that | probably nae
use of profane, and as | said before, parties not knoumng te
circumstances, might think | used obscene language tohg,
and there may; have been occasions when some of the di-
dren were present; having so many children they are gre-
ally scattered over the house.
Quest. You did pay particular attention to those passages in
the affidavits containing such statements—did you ?
Ans. Yes, sir. -
Quest. Your last answer is what you have to say in reoedt
30 to the sanie?
Ans. Yes, sir.;
_fQ’l)JeSt. When and where were you married {0 your present
wife?
Ans. At Hopkinton, Mass., about twenty-five years ago; 1
don't recollect exactly to the year.
Quest. How long have you resided at Bayonne ?
Ans. Nine years next May; we came dOown the latter part

of April.

Quest. When did you purchase your place there ?
40  Ans. About eighteen years ago.
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Qest For what price ?
Ars $40000 per acre.
Qest How many acres did you buy at $400.00 per acre,

tet?

Ars. Deed called for 51 73-100 acres.

Qest Have you bought any more land there since ?

As. No; not on my own account.

Qes Have you sold any part of your original purchase ?

A No, sir.

Quest Are you now in business ? 10

As. No, sir.

Qe "When did you retire ?

Ars. 1861; have done no business since.

Qs Have you, since you retired from  business, brought
yyour family fo live in a handsome manner as befits your
gdionin society ?

Ams. | have; in accordance with the means | could use.

Qe Have the younger children been brought up aslib-
ggyasyour daughters, Ella and Gertrude were, at the same

Ars. Yes, sir.

Qe Have you aiforded all of them the advantages of the
ke and most liberal education in expensive schools and insti-
tes of leaming ?

Ars. | consider | have.

Quest Have your older children been educated and dressed
inthe manner calculated to enable them to make a creditable

in the society in which your family move ?

Ars. | feel that they have.

Quest When did you last give your wife any money for 30
the necessary expenses of herself and the children ?

Ars. The last amount | gave her—she asked for $50.00—
forherself, it was about the time she left the first time.

Quest Wasit in June or July last!

Ars. No, sir; | think it was in September or October.

Qest Did Jou not say that the first time she left was in
Jureor July 7

Ans. No, sir, | think not.

Quest. Are you sure the last time you gave her any money
westhe first time she left you ? 40

20
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A ds, About the first time she left; I don’t remember the

date.

Quest. When, prior to that, had you given her any norey
for the necessary expenses of herself and the children ?

Ans- At various times previous to that, when she asked for
Quest. Did your wife apply to you at any time for mogy
to purchase the clothing and goods necessary to prepere he-
self and the children for the coming winter?
10  Ans. No, sir.

.Quest. Did she not make several applications to you
furnish her the money to make the necessary preparations for
herself and children for the present fall and coining winter;
and did you not tell her in substance that she shoud ree
have another centfrom you?

Ans. No, sir.

Quest. Do you know James H. Pelton ?

Ans. Yes, sir.

Quest. Have you not told him since the 1st of August last

20 that your wife had made such applications to you for money,
that you had refused them, that you would so fix and tie up
your property that she would not get another cent, or words
to that effect ?

Ans. | have, since she left for good.

Quest, Have you not told him that you would meke Ms
Close so damned poor that she would have to beg a aust o |
bread, and that she would never get a damned cent fromyou

Ans. Strike out “ make,” and put “ be” there, ad | dd
tell him so.

30 Quest. Did you not tell him that you had told Ms. Gee
the same thing in substance ?

Ans. Very likelyj | was willing to tell her anything | tad
any one else.

Quest. In your direct-examination you have said in ref-
ence to certain gloves, that none of your family have received
any of those goods—are you not aware that those goods
far as they have been delivered, were partly for the neces-
sary and proper apparal of your wife in her position in smv%
and chiefly for the use of your children, whom your Wi

40 desires the charge of?
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Ay No, sir; it is my opinion—[objected to]—that ladies’
gloves are not suitable for little children at $2.00 a pair.

Qes Are not three of the children young ladies ?

A No, sir.

Qet How many of your wife’s children do you consider
yuglades? 4 .

Axs Three, aItogether Ella, Gertrude, and May.

Qes Where is May ?

As | don't know; | havn’t seen her since her mother
irdd her to go away, e 10

Qes You said on your direct-examination that your real
edde at Bayonne was about forty-eight acres, taking the
sredsout—have streets been laid out through it recently ?

As Ore street; 27th street on the north side of it was
qeredlast summer, taking an area of ground from my pro-
perty 25 feet wide, 2,500 or 2,600 feet long; there has been
rocdther street cut through it in two years.

Q&it Prior to that had any other streets been cut through

As Yes, sir; Avenue A on the Newark Bayside. 20

Qest Hes any map of the property, or including the pro-
perty, ever been made showing other streets in contemplation ?

As. Yes, sir.

Qes What streets ?

Ars. Avenue B, Avenue C, 25th street, 26th street.

Qe Was this done by you or with your consent?

As. No, sir; it was done by commissioners appointed by7
tre legislature to lay out that part of Bergen Point below
teMonis Canal; that is what constitutes Bayonne.City.

Quest And your property is all W|th|n the C|tK/|I|m|ts isit ? 30

Yes, sir.

Qest Isit in aportion of the city WhICh [ valuable and
teslargely increased and is still increasing in value ?

Ars. | consider it about medium value in comparison to
the property in the city.

Qest Have you ever computed how many city lots you
aethere, taking the streets out ?

A, Near1y 0.

Quest About how many did you make it?

Ars. Between 600 and 700; | think they have altered 4q



10

20

30

40

00 COURT OF ERRORS AND APPEALS.

gome of the Avenue 3, which they laid out at first at sety
feet to one hundred feet wide; city lots are laid out at werty-
five by one hundred feet.
. Quest. Dg you know of any recent sales of similar city lds
in Bayonne £

Ans, No, sir.

Quest. How lately have you known of such sde?

Ans. There has not been any to my knowledge sod teg

Quest. Do you know of any for sale?

Ans. Hot single lots—no, sir.
; lgtg)est. Could you buy any single lots like yours for $13D

Ans. | never tried « the nearest | can come to that natier
—|objected to as not responsive, by complainant's coursd}—
| bought two lots or bargained for two near the comer df
Avenue B, opposite my dwelling on Twenty-sixth street, dnt
four or five months ago for $400 each, they being twentydive
by ninety deep.

Quest. Have you, in the last few years, sold any haydf
your place?

Ans. Yes, sir.

Qgest. What amount of hay did you get offyour dacelet
year”

Ans. From thirty to forty tons.

Quest. Did you sell any of it?

Ans. s100 worth.

Quest. What was it worth a ton ?

Ans. | sold it for what we considered 520 per ton.

'(A%uest.NWas, your crop of hay last year an average aop!

ns. No, sir.

Quest. What is an average crop ?
Ans. It is owing to the age ofthe meadows; | should thrk

it would cut from thirty to forty tons a year—that is anae-
age crop.

Quest. You said in your direct examination that yousid
a IFI)i'?C’? of property in New York—for what price dd ym
sell it 7

Ans. $35,000; | received that amount less $10,000 not
gage on the property.

Quest. When did you make that sale ?

*
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Adgs. | think it wes a g/ear ago last March.

Qes With whom did you deposit the money received
onthet sde”? ' .
As With Wm. Banks & Co., of New York, 79 and 81

Derestrect.

Qes Dothey allow you interest on the balance of deposits
withthem?

As They allow me interest on the average of the account
weewer it averages; they average it every six months; |
ﬁ funds there, and draw what | want.

low much real estate do you own in the District of
Cdunia?

Aws. The company own that—that | am president of the
GQenwood Cemetery Co—about ninetK acres.

Qs What is the capital stock of the Glenwood Cemetery
@?

Ars. $100,000; chartered by congress.

Qest What are the shares?

A $90 each—2,000 shares; there has been no scrip
el yet. 20

Quest What proportion do you own ?

A, | ownit all.

m(é?ai Do you own any land there outside of the ninety

Ars. No, sir.

Qest Do you sell lots in the cemetery, or rent them ?

As. Sell them.

Qs Do you sell them by the foot or by the lot?

As. We sell them by the lot, and if they vary, we add or
dedd, calling a lot 320 square feet. 30

Quest What price do you get alot?

Ars. $100,

Qe When did you buy that ninety acres of land?

Ans. Well, it came into my possession about twelve years
ap

Quest At what price ?

Ans. | think—{witness explains}—a friend of mine had
pudhesed it, and failed ; he came to me to assist him; the
amourt agreed upon was $20,000, and | was to be half owner

M
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if | was amind to ; he had ordered a mausoleum built & te
cost of about $10,000, other expenses accruing before thetids
for the mausoleum were presented, 1 had advanced ind
about $27,000; the parties having failed, | objected to at
vance any more unless | was secured; the party dseckd te
whole property over tome, providing that | should enctrsees
note to Banks & Mellen for $5,000, payable in five years, atl
on his paying that note at maturity, he was to receive afite
for his half of the cemetery, by adjusting between swht |
10 had paid out; he raised the money and took the rdelp
assigning liis half of the title to another party fromwhomtre
got the money; he failed to pay said party, and sad paty
sold it tomeif | would pay the amount of this nde ad
interest, and | paid it, and he deeded me back the half of te
property, so that | was the owner of the whole of .

Quest. Look at the letter now shown you, addressed Ms
E. M. Norcross, calling herself Mrs. Close, and signed J. B
Close, and say whether you wrote that letter?

Ans. | did, sir.

20 Quest. When ?
Ans. Well, it was some time after she left—wo or thee
. weeks—there is no date to it; after | leamed—ohedted ©
as not responsive and hearsay, by complainants’s coursd]—
that she had been purchasing goods in different paces wir
out my knowledge or consent; | sentit to her in that dge
that she shouldn’t, in showing it to any of these paties d
whom she had purchased, buy any more goods on my aecit
| had advertised two or three weeks previous | would natpey
any debt of other parties contracting.
33 Quest. Where did you write that letter ?

Ans. In Duane street.

Quest. Look at the envelope now Shown YOU, addressed
Miss E. M. Norcross, called Mrs. J. B. Close, No. 17 Pak
Avenueg, in pencil, and say whether you wrote that address @)
that envelope ?

Ans. Yes, sir.

Quest. Did you write that on the same day, and d te
same place that you wrote the letter?

Ans. Yes, sir.

40 Quest. Did you enclose the letter in the envelope?
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A Yes, sir, and put it in the post office box.

Qe Did you stamp it with a two cent postage stamp ?

As | knowit was done—I don’t know that | did it my-
g think Mr. Newel did it.

Qes. Mr. Newel who testified before the master on this
edanindion?

A Yes, sir.

[Letter and envelope offered in evidence by complainant,
admakedC1 and C2.  Objected to asimmaterial and
imdevart. The letter is read to the witness.] A

Qest Was Geo. W. Whitney, chief of police of Bayonne,
wohestestified on this examination before the masterin your
behe, one of your agents referred to in that letter who had
invited %()ur wife to return to your home and family ?

Ars. Yes, si—he had my authority and my permission.

Quest Did you send and authorize him to go to New York
foryou and see Mrs. Close and her friends, and try to pur-
aakher fo return to your house at Bayonne ?

Ams. Yes, sir.

Quest Did you send and authorize him to state for you the 20
condion of matters at Bayonne, in order to induce her
fiek o advise her to return, or in order to induce her to
retum’?

As. Don't remember.

Qest Did hereport to you that he had been to New York
anthe mission on which you sent him ?

Ars. Yes, sir.

Quest Whose residence is IT Park Avenue, which you
wide on the envelope Exrivit (727

Ams. | believe, Mr. John H. Wilcox. 30

Quest Are you well acquainted with Mr. "Wilcox ?

Ams. | cant say|l am an intimate friend—I know him
verywell; | first saw him about eighteen years ago.

Quest Is his wife any relative of your wife ?

Ars. Yes, sir, a cousin; Mrs. Wilcox is the daughter of
Abrer Mellen, who is my wife’s own uncle.

Qest Are you well acquainted with Mr. Mellen ?

Ars. Yes, str.

M%ei And for how loner have \)J/ou been intimate with 0
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Ans. The first time | saw him was over forty yeasap

Quest. Have you been intimate with him, and hae te
relations between your families been very intimate for nary
years ? ;

Ans. Yes, sir.

Quest. His family are among the nearest kindred your
wife and children have in this locality ?

Ans. Yes.

Quest. When Mr. Whitney returned to Bayonne fromte
mission on which K/IOU sent him to New York, did hereut
his interview with Mr. Wilcox ?

Ans. Xthink he did say something about it.

Quest. Did he not tell you that he called at the hosed
Mr. Wilcox, that he did not see your wife, but wes rdared
to Mr. Wilcox, and went to the store and had this interview!

Ans. He did not tell me about not seeing Mrs. oo
being referred to Mr. Wilcox.

Quest. Did he tell you that he called at the house of M.
Wilcox, and also went to Mr. Wilcox’s store and hed tis

20 interview with him ?

Ans. Yes, sir.

Quest. Have you since the 1st day of October thrediened
to Xour children to terminate your existence?

ns. No, sir.

Quest. Look at the letter now shown you, and say wise
handwriting it is ?

Ans. My son David’s writing—David who wes eaninsd
before the masterin my behalf.

Quest. Do you remember the occasion to which lie refers in

30 that note, when your children received from you the impres-
sion that you intended to shoot yourself?

Ans. | remember the occasion you refer to; my famiy o
both sides have been subject to paralysis—have died from it;
—[objected to as not responsive, by complainant’s counsel]—
| had felt all the symptoms, so far as | know, the night before,
and especially at one time during the night or near morning
| was so paralyzed | could not get out of bed; supposing it
might occur in a short time, | made what | supposed Wes

proper arrangements for that event.
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Qed, Did your arrangements contemplate or require the
exhibition of fire-arms to any member of your family ?

As | can't say that they did; | can answer that better by
sajrgthat | never exhibited any to them.

Qe Did you call in aphysician ?

As. No

Qes, Dont you know that your children on that occasion
dstindtly understood from you that you intended to commit
sudds, or threatened to do so to them ?

Ams. No, si—nothing of the kind, 19

Qe Do you remember that chief of police Whitney staid
with you or at your house on the night your wife last left,
till two or three o'clock a . m 2 :

As. No, sir.

Qed, How late do you remember the occurrences of that
eling?

Ars. Well, Xshould think, probably, till | went to sleep.

Qest After the commencement of this suit, and before
your examination here, did you prepare what you call a his-
tay of the difficulty between yourself and wife, in writing ? 20

Ars. Partially so.

Qes Did that statement, so prepared by you, contain
dsmrewords, and language, and expressions, and references
uniitand i |mpr%per for the eye or ear of any pure minded and
unmaried girl

As. No further than was necessary to express the facts
thet were

Qes To trrlgt efxtent d|d7|t contain such words, language,
exressiars, and references

Ars. Yes, sir. 30

Qest Did you exhibit that statement to, or have it read or
%'edfor you by either of your boys or either oi ybur child-

As. 1had it copied by one of them; they took it into their
omnroomand copied it at my request.

Quest Por what purpose?

Ars. For the purpose of defending the suit against me; |
syposad this was the preliminary matter of the main suit.

Quest Is it in your opinion a proper exercise of parental
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government to permit one of your children to copy adde
ment of that character for that purpose ?

Ans. | see no impropriety in it under the droumstances.

Quest. Was that statement when so copied fumished by
you to your counsel in this suit?

Ans. It has been.

Quest. Have you in the last few years kept at your hage
and used liberally a full assortment of liquors, gin, band,
and whiskey ?

Ans. Yes, sir; | can answer yes to each of them, and ddy
if you want, and beer.

Quest. Which of the above mentioned spirits hes beenyour
especial weakness ?

Ans. | don’t take anything very weak; | adopted the den
over thirty years ago never to drink anything stronger ten
brandy, if | knew it.

Quest. How much brandy can you drink at a siting with-
out being drunk ?

Ans. | never tried it.

Quest. How do you do your drinking now-

. adhys—day
through the moming, and along through the aftemoon, o
entirely in the evening before you go to bed ?
Ans. | suppose | can answer that by saying that | dit
through my own mouth, at all times whenever | think it is
necessary.

Re-direct. .y

Quest. Have you got all of that $25,000 which yourecaved
from the sale of that house in New York City ?

Ans. No, sir.

Quest. How much of it have you left ?

Ans. About $11,000.

Quest. What has become of the rest of it? §

Ans. | have had to use it for the purpose of making Up
deficiency in my family expenses over my income.

Quest. Then your family expenses during the pastfew7e
have exceeded your income ?

Ans. Yes, sir, largely.

Quest. How much per year?

Ans. About $8,500 to $9,000. JOS. B. Close.
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Qubsaibed the 23d day of November, 2. 4. 1870, before

John S. DeHart.

Adioumed to November 25th, 1870, at 9 2. m.

Examination resumed pursuant to adjournment.  The testi-
nuytaken to-day is to be subject to all legal objections
(Hll(]‘ mey be taken thereto at the hearing before the Chan-

John H. Wilcox, @ Witness for the complainant, being duly

snan saith—
| resce at 17 Park Avenue, New York City; | own my
hasg worth $40,000; it is in afine location ; very best; my
fee of business is at fifty-nine Fourth Avenue; John
IIl. Wicox & Co.; business is manufacturing of hair and
beddng | know the complainant, Ellen M. Close; is
ardative of iny wife; a cousin; she is staying at my
toss ad has been there about six weeks; | know the
ddfencart, Joseph B. Close; know his son-indaw, Jordan L.
Bailey; Mr. Bailey was at my place of business with his wife
adMs. Cose about the middle of August last; he then ex-
pessad his opinion as to Mr. Close; he said that Mr. Close
vesavery bad man ; no one knew how bad he was; that he
a a the request of Mrs. Close and his wife, called upon me
formy advice—Mr. Close having abused his own wife and
roded Mr. Bailey's wife down a flight of stairs; 1 said
something must be the matter with the man; must be rum
» rePAe* yes) that was the trouble; that is about
8 esadatthattime; | had a conversation a day or two
8 ewards; Mr. Bailey came to my store again and repeated
& stantially the same in the presence of my son Oscar; pre-
vioudy to the occasion when he came there with the two
aes he had stated that Mrs. Close had a great deal of
r’n ewith her husband from his ill treatment; | have seen
OitMii ™ 1 hiraself as the chief of police of Bayonne
~ 7, Mr. Whitney ; he called upon me at my store; 1 had
sawhM0MB (@ llam”ance with him ; | should know him if |
o Air stated that he had been at my residence
tiJ@ rs"A ose) af the request of her husband, and found
8 ewas engaged; declined to seehim; called to see me :

10

20

30
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if | wouldn’t induce her to have an interview with him; wd,
he was in my office an hour | should think; talked a geet
deal; well, he said Mr. Close felt very had; wanted hmto
request her to come back again; that he had reformed adl
promised to be a better man; he stated that his hhits
had been very bad; he had seen him drunk ad i
toxicated the time his wife went away; | think it wes
the last time he (Whitney) went over with her fo po
tect her; after she had gone the old man says, “ Gertlemen
walk in, let'shave something;” he took a little; the ddnan
filled his glass about two-thirds full of raw liquor; afterte
had filled his glass he set it down and went to the dosgtfr
something, turned his back—while his back wes tumedte
(Whitney) emptied out about half of Mr. Cose's gess, fe
said he thought he had enough ; he stated that Mr. red
come to his house drunk and abusive—that he told him tet
he would not have such language in his house—that he mst
get out or he would break him in two—that if he would ane
to him at his office when he was sober, he would talk to im

20 as he was a public man and expected abuse ; Mr. Gosewet

30

40

away and came back to him the next day, somewhat si,
but still under the influence of drink; he again stated thet e
was sorry for his treatment towards his wife, and requested
him to come and see her, and get her to come back; thetis
about all.

He said that he stayed with Mr. Close the night Ms. Gee
went away; he came back at 9 o'clock p. m.—he found that
Mr. Close had gone to bed with his clothes on, intoxicated;
he stayed there till about 2 o'clock that night to protect the
young ladies, fearing that Mr. Close might get up in the nig t
and abuse them; Mrs. Close and her children have visit« at
my house from time to time, ever since | have been kegirg
house; during that time they have visited our friends; | hrou
some places where they visited when they resided in  éV
York—they visited Mr. Abner Mellen’s and Mr. Wi iam
Banks, Mr. Samuel Smith, Samuel T. Peters, Samuel Fienc s
family—they all stand well in society—they are all peopeo
means; | am a married man—! have two children; from
experience as a man of family and krewledge of the HB"
of Mrs. Close and the children, ~ Should say $2500 for *
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Cose, ad $1,000 a year for each of the children, to bring
tremup, educate and clothe them as they ought to he, would

telitte enough.

Bang aoss examined, saith—

WenMrs. Bailey and Mrs. Close came to my place for
aic | told her sne had better go back again—I thought it
wald be all right down there; she wanted me to write to
Ms Mellon and state her caseto her friends there—they were
trenat Sharon Springs; | told her if she did not think it was 10
stedre could come to my house and stay, where she was wel-
ae the conversation was desultory—it lasted half an hour;
| caat recollect any more at present.

This conversation took place in the office at my store; there
aethe counting-room and the office communicate my pri-
\eeofiee—simply afence five feet high divide the office from
the counting-room ; 1 ha-ve no office up stairs.

| ad Mrs. Close went up stairs that day to have a private
conversdion—Mrs. and Mr. Bailey were with us—we went
trereto retire from my clerks, so that they would not hear all 20
tet wes said; the conversation was—Mrs. Close and Mrs.
Baley repeated Mr. Close’s abuse to them—Mr. Bailey list-
aedfothe whole of it; Mrs. Bailey stated that Mrs. Close
adher husband had serious trouble—that in going to her
mother'sassistance Mr. Close had knocked her down stairs;
thetis about all.

Thereis alounge in my private office down stairs—| was
siing upon that some portion of the time while we were
talking, and the other time | was sitting upon the chair; Mrs.
Baley and Mrs. Close were sitting upon the lounge and Mr. 0
Banlgyo[\j achair facing us and close to us.

d think they were in the store about- half an hour
altogether; there is not a lounge up stairs; we all stood by
tewindow; Mrs. Close expressed a conclusion as to return-
kg toMr. Close’s house; she said she would go back to Mr.
(as—the children were there.

Quest Did you not tell her on that occasion that she had
better retum to her husband—that you did not think she had
suffient cause for divorce, that she had better provoke him

N
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to commit some overt act, so that she could have goodgami
for a divorce ?

Ans, No, sir.

The next conversation was at my house; after my i}
had returned; when she came up and said, that her hut
had again abused her; J advised her to go back, that wvashi
duty to her children and her husband; when he puther
by force, if he did, she could come to my house and was wef
come there, until she could make other arrangements—t

10 about all—that is the substance.

I think she went home and came back; it has been <
ject that has been thoroughly discussed, at my house, thela«
six weeks; I can’t tell all that was said; I expressed spadd
surprise to see her come into my house with a baby and Mj
Maxwell’s servant girl and his son; in asking her howitves
she said her husband had driven her from her home—v 1
that is about all that amounted to anything; she has staidal
my house since; it was about six and a-halfo’clock when Md
Close came in with Mr. Maxwell’s servant girl; I did not gyj

20 her any advice that evening; I don’t recollect of giving
any advice, special, since that; she stated that Mr. Qose
sent an agent there—Mr. Whitney— and asked me what I
better do—my reply was that if Mr. Close was penitert,
ought to call and see her—that he was accessible tonyhi
at all times—that | knew nothing against Mr. Close, pasj
ally; that all I have heard was report; if he didnt lei
come alone, Mr. Mellen, his uncle-in-law, and M.
would come with him; I said I was anxious to see herp
antly situated; that is the purport of the full advice is

30 have given her since she has been at rny house.  (

Quest. Did you not advise her to run Mr. Gosein €
she could before she began a suit for divorce’?

Ans. No, sir. tg

Quest. Do you not know thatshedld oto he x|
nearly $2,000? [Objected to.]

Ans. Not of my own knowledge—! have hear

#Quest. Did you ever hear it from her ?
Ans. She told me that sh§ purchased several 18gaf'
40 self and children—she didn’t tell me specially-1*w
mark to my family in my presence.



COURT OF ERRORS AND APPEALS. 101

Qet. How long since you. first hea>d her remark it ?
As Sorefive or six weeks since.
| Qest Who'is your lawer in New York?
As | have none at present, having no legal business to

didto. . m m
Qe Who have you been accustomed to having do you

Ness?
Brown, Hall & Yanderpool and Thomas D. Robinson.
| Qe Has Mr. Forster, the counsel here, or his partner,
leerdreany law business for you ? S

As No, never, in ani way, shape, or manner.

Qed Did you not take Mrs. Close to the office of Weeks
1o, in Wall street?

As | never went to Mr. Forster’s office with her.

Qes Wasit through your advice that she procured coun-
i*¥toproceed i this suit, or did you advise her to procure
ausd?

As | did not advise her to procure counsel, originally.

Qe What conversation have you had with her concem-
ing thet matter, and where, and when ?  [Objected to.] 20
i As At my residence; can't say when; | told herif she
ves determined to make a case against Mr. Close, she had
better emmploy the best counsel possible ; | think that is all |
aeever told her or advised her.

Qet Have you not promised to assist her in paying the
[ew&sof this suit against Mr. Close ?

As. Pecuniarily, not one cent—not even promised that
[deaoud stay at my house, freely, my wife being an invalid;
|dlid s_é;pﬂshe could stay there three or four weeks; she
|Fessiaid Six. o0

Qest How long have you known Mr. Close ?

As. Twenty years; | have been in the habit of seeing him
frequently during that period of time; | don’t think | have
beedanything against Mr. Close’s character, except from the

e | have stated.

Re-direct.

Qe On your cross-examination you have stated that
Ms Qogeremarked in your presence, that she purchased sev*
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eral bills for herself and the children—did she say that teee
purchases were necessary to supply her or their pesirg
mgts abthe time she made the remark, or anything of tret

Ans. Yes, she did say they were for their wants—that they
Pad asked for clothing for the winter, and Mr. Cose reisd
0 get it.

Quest. Did she say anything asto Mr. Close's refusd @
failure to furnish her with money, or how lately within te

10 past six months he had furnished her with money, in ayd
these conversations, asto which you have testified on yor
cross-examination—if so, what did she say on those sbjeds?

Ans. | have heard her say—the last and only morey tet
he has given her, adequate to her personal necessities, )
last July; she had. asked him since, and he had refused fe;
unless it was for car fare to come down to New York

Quest. With regard to the $2,000, which you say you heed
she had run Mr. Close in debt, did you also hear at the sne
time that Mr. Close had stopped the great part of the gk

20 covered by the bills for that $2,000, and that she hed ben
unable to get the goods she had so ordered by reason ofhis
stopping their delivery—and what did you hear on that 3>
ject, if anything? [Objected to as leading.]

Ans. Heard that Mr. Close had been to three orfour ofte
establishments, and forbidden the delivery of any goodspu-
chased by any person calling herself Mrs. Close; | heard tet
she had been unable to get them in consequence.

Re-cross-examination.

30 Quest. Have you taken any interest in behalf of either of
the parties to this suit ? (;Objected to.]

Ans. No further than duty asa charitable man prompted
to both sides.

Quest. To which side has your charity inclined ?

Ans. | have always thought equally well of Mr. andMs
Close, until the report of these serious troubles—aways an
sidered Mr. Close as a gentleman in every respect) arse
quent to these feelings | sent him a message through his
agent, Mr. Whitney, to have him come and see his wie»*

+q my house, with Mr« Banks, Mr. Mellen, or any other fiend
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he chose, to try and seftle, the unhappy matterf, my words
have been Similar to Mrs. Close, no stronger and_with no
other motive but o have them again united; hence, 1 dont
feel that | have leaned on either side, and qonsider tjja” |
have been perpendicular, in all. respects; th§, most s”ipus?
things | have heard have been through My. CloseVaggpt, Mr,
Whitney.

Quest. | your feelings are entirely im parti in, diip«
adty between Mr. and Mrs. Close, how bappepsifc thajt yourf
recollection Of matters vyhich are. flayor"l" to fceitis * ;g09ij| 10
andthose Which would be favorable to him, sobad? [0*;.
jected to.]

Ans. 1 don't remember that my recollection, hps. been %
faullt i anSyvering questions as to events on, eithprf sh\g.

John H. WiLCp*.

Subscribed and swom the 24th day of November, a. a. 1$7Q,
before

John S. DeHabt , M\

Samuel French @ YVithess produced for. the cplpplamant
being duly swom, saith—

| reside at No. 9, Park avenue, Neyr York; know Mr,
Close; have known him twelve or fifteen years, mpre, orrles§"
know his Wife and family; Mr, and Mrs, Qipse andspjpg.of
the children have visited at my house Mr Close,and | bgye,
been inimate friends, and are sosstilly sofar as | kngw | am
amamed man and have a family.

ndvou state from your acquaintance >gith. Mr, gnd

"ta Close and family, and frpin your own Img\yledge of the.
epaess ofliving, yrhpt would be & reasppable anci propgr,
amud allowance for the. support; and clothing ofh£rt™ pipsp, #s0
an dsofor the proper support, clothing, and, suitable, edupp-
fons eachchild? [Objected to%’} :

Winess says, that would be of course for support anib€y
coynery lglwwere would be alarge difference between the city

omsel. Answer as to each, if you please?
iness. | should think Mrs. Close could supppifi; herself
@pedtatly, for from .$2,000 to $3,000 a year, and for the
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children, at from $500 to $1000 apiece, in the county;
and they can't live as well in the city for much less ten
double.

Quest. What is your business?

Ans. Publisher and printer, at 13 Park Row, and 122Ns-
sau street, New York City.

Being cross-examined.

| have a wife now and one son.

. Quest. It is quite an aristocratic place where you live—is

10 it not?

Ans. It isjust as a man may think—1 do not think it &
aristocratic place. :

Quest. For what would a house, such as you live in, rert
for in that vicinity ?

Ans. A house, without furniture, would rent for £53
to $3,000.

Quest. How much doesit cost you for your necessary ex
penses ?

Ans. | couldn’t tell you; | have many that are unnecessayy.

20 Quest. Have you lived in the country with your family?

* Ans. No, sir, not with my family ; previous to my having
afamily | lived in the country.

Quest. Upon wliat knowledge do you base your esimee
for expenses for living in the country ?

Ans. From what my expenses were, and others that | hae
lived with previous to my coming to the cityj and from ny
frequent visiting in the country, and conversing with perties
as to their expenses.

Quest. How long since you came to the city?

30 Ans. Some twenty years ago; | came from massachusetts,
town of Randolph, county Norfolk; | was a single men when
| came from the country.

Quest. What were your expenses then 7 [Objected to)]

Ans. My individual expenses were about ayear.

Quest. Is your basis for expense for living in the city based
upon New York City ?

Ans. Yes, sir.

Quest. Upon what facts do you base your opinion ?
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Ars. From What | know to be the rents. and, expenses of
ordinary families in the city. :

Quest What families have you reference to ?

Ans. Such as Mr. Close and myself are acquainted with.

Quest. Name some of them?

Ans. | don't care to name them; | mean families of clerks
mmoderate salaries, and so on up to merchants; | respec-
tively decline to give any particular- names, unless ther#js a
spedd object. :

Question repeated. 10
*Ans. | should rather not answer; | don’t see any good of
putting in names ; | know the rents and have general experi-
ene | mention Mr. William Banks, Mr. Marshall—there are
alargo number; the only objection | have to mention names,
isthat | don't like to mention them; having no right to bring
their rames in ; | have had a very general experience of the
renis, especially since the war; | will give you Mr. Ward and
M. Brooks—don’t know their first names—P. Il. Drake and
E A, Brooks.

Quest. Where does Mr. Brooks live? 20

Ans. East 34th street, between Lexington and 3d avenue ;
M. Marshall lives in the same block; Mr. Drake lives in 34th
street, between Park and Lexington avenues; Mr. Ward and
M. Brooks live in 30th street, between Lexington and 4th
avenue; two of these parties keep horses and carriages—Mr.
Drake and Mr. Banks.

Quest. What do you know about their expenses?

Ans. | know their rent and | know the cost of marketing,
of ges bills, coal, and | know the prices generally—the cost of
dothing, of schoal bills; the cost of clothing a child from six 0
fo fiteen years, yearly, is from $150 to $200 on an average;
the board would costin a cheaper locality, down in Fourth to
Blecker street, is $5.00 per week—this was the price for board
foraboy about seventeen years old—this is in a common
dass of boarding houses; the schooling in the first dass schools
of New York, it would cost from $200 to $300, ordinary bran-
ches without music.

Quest. Do you know anything about the expenses in educa-
tional seminaries in the country?
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An8. Yes, sir, $400 or $500 to $1000 Ones, and you npey
a good dealfinore for more expensive ones.
Quest. What'seminaries do you irefer to ?
Ans. Siich as Fairchild's, of Flushing; it is difficult for ne
to give you names; in my busihess | receive circulars foma
sent out circulars of my own buEnesso
thousand of them—seminaries of Great Baningtonad
hear litica, Kew York.
Sam’l French.

10 Sworn and subscribed the 2&th day 6f November, 2. 4. 180
‘before
John S. Dé¢Hart, M. G

Margaret A. MatiweU) @ Witness produced for the am
plainant, being duly swom, saitli—

| jive right Opposite Mr. Close, at Bayonne City, nte
Plank road; | don’'t know Mrs. Close intimately— kow
her; | remember the occasion when she left with her beby,
| lent her my servant—she requested me to ; my serventg
Went over to New York with her to carry the beby; ma

1 'Sabbath afternoon prior to that, | ;aw Mr. Close use videte

to Mrs. Close; it wassome weeks before | heard a roein |
"my own hbiise—| came Out—Psaw Mr. and Mrs, Coseantre
stoop; | saw him kick her off the stoop, and ask her why de
had ordered him down stairs in his own house ; the noseves
the sound of voices, loud; those are the words | heard Hm
repeat, and also profane Ianguage, which T woulan't WAt
utter.

Being cross-examined, saith—
[Counsel for defendant objects to the whole of the tesinmory
30 of this witness as irrelevant.

| live as near opposite to Mr. Close as can be; | wsm
the garden when | saw and heard this; two fenes vee
between me and Mr. Close’s house; there are trees ad
shrubbery in Mr. Close’s yard ; my house is lower then his;
| could not give any idea what the distance is— never heer
it; his house stands back some distance from the road; ©
does mine ; they are on opposite sides of the Plank road, I



COURT OF ERRORS AND APPEALS. 107

drit know how wide the Plank road is—it may be seventy
fet— don't know; Mr. Close sued my husband; a paper
vesleft at my house for me by some officer; 1 don’t remem-
terwhether there was more than one paper; | know there
vesorg; it was for rent due for the store; the lawyer settled
tresuit, my husband authorized him to do it; | have never
redany feeling against Mr. Close.
Margaret A Maxwe 11 .

SN and subscribed the 24th day of November, a. d.

180 before 10
John S, DeHart , M. C.

James A. Maxwell$ awitness for the complainant, being
dlyswom, saith—
| live at Bayonne City; have lived there two years;
kowthe value of real estate there; know Mr. Close’s prop-
ay! | can't say how many acres there are; it extends
famthe Plank road to Newark bay; it is worth about
-soe of it, from $500 to $1,000 a lot—lot 25x100 feet;
sne of the choice lots are worth pretty near $1,000;
ayofthe lots $500; the last witness is my wife; | heard her
testify; | sawthe occurrence on Sunday to which she testi-
fied ad| corroborate her statement.
Qe Did you see Mr. Close kick his wife off the stoop ?
[Cojeed to.]
Ans. T did.
Qest What did you see Mr. Close do on that Sunday ?
Ars. | saw Mr. Close kick Mrs. Close off the stoop ?
Qest Did you hear any language?
Ars. Yes, there was a good deal of language used; he was
much excited at the time; as near as| can remember, it
“You damned whore, you order me out of my own
g doyou?” | believe the children were all there near
wee 1was; the language was very loud.

Being Cross-examined, saith—
stood about ten feet from my stoop when this occurred,
ng the front fence—directly in front of my stoop ; the diffi-
ywes on the top of Mr. Close’s stoop when it commenced;
Vs aB over the stoop before it got through.

(0]
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Quest. What part of the stog 00p did that difficulty to wich
you have reference, occur upon *

* Ans. Top part.

Quest. How far does the stoop extend ?

Ans. Well, there is a verandah that passes the whole front;
th% stoop is from ten to twelve feet—may he more— nen
wide.

Quest. How long is it?

Ordmarg width of stoops—five or six feet; | anmdt
aware that Mr. Close’s property is laid out in lots; it issm®
thing like a farm, uncultivated; | don’'t know whether it
yields much income; a portion of it is cultivated—about o
or three acres; vegetables are raised upon it; don't omn ay
land there; never did; | believe one street is cut through-
called Avenue C; it runs to the point on the side next o
Newark Bay—I don't know its name—! thought is wes Ae-
nue C; | am not aware that | have been sued by Mr. Gose
| got anotice; it never came to a suit, that | am awere of; |
am not aware that a person is sued as soon s he is sevedwith

20 aprocess ; 1received a notice of that kind ; | consider Mh
Close a friend of mine—always did—no feeling whatever—
only friendly asfar as| am concemed ; came here today udkr
subpoena; very much against my will or wisR.

James . Maxwell .

Swomn and subscribed the 24th day of November, ..

1870, before
John S. DeHakt.

30 c{ﬁmes Guy, a Wwitness for complainant, being duly swan
saith—

| live at Bergen Point, Bayonne City, with the Rev. Gn
Zabriskie; | amgardener; Xhave seen Mr. Close; have lived
with him; | went to him in 1869, and lived with him alitie
over a year, and left May 30th, 1870.

Quest. During the time that you lived with Mr. Cose, dd
you see any violence or hear any language made use by hm
towards his wife in the presence 0f his children or any of them
—if so, what did you so see or hear? [Objected to, becase

irrelevant and immaterial]
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As. | have heard him make some language, but have not
snhim; | wes in the kitchen when | heard that, and he
vesin the dining room.

Qest What was the character ot the language you so
head? [Objected to.]

As. | have heard him blaspheme and—well, | just
audht say the words that Mr. Close said.

Qs What was the nature or substance of them, as near
ayucngive it ? [Objected to.]

As. | have heard him call her a whore; say it was the 10
dret e ought to be on; | believe that is all | heard that |
a@recollect that time.

Qest How was Mr. Close in his family when you were
there; was he, when in the house, usually with his wife and
chiden, or where was he ?  [Objected to.]

Ars. He was generally in the kitchen with the girls ; with
svat girs.

Qes. What was he doing there ?

Ars. Talking with the girls.

Qest What do you mean—giving them directions as to ,q
therr duties about the house, or conversing with them in a
familiar manner!  [Objected to.]

As. Sometimes conversing with them, other times telling
tremwhat to do.

Qest Was he ever telling stories, joking, or laughing
withthem? [Objected to.]

As. Yes, sir.

Qest All of those ?

As. Yes, Gir.

Qest How frequent? [Objected to.] 30

Ars. Four or five times a day.

Qest How frequently did you in the kitchen hear him in

edining room using blasphemous language, or language of
t echaracter mentioned by you ? [Objected to.]

Ars. About once in two weeks; probably a little oftener,
sdisremenmber.

Qe Do you mean that his use of such language was con-
8  recuring at about the lapse of that interval of time

you were there ?  [Objected to.]
NS S 40
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Quest. When these occasions came around, wes his ln
guage loud ?
Ans. Yes, sir.
y Qgest. Were these occasions at any particular part of te
ay
Ans. Generally in the evening.
Quest. Do you know whether Mr. Close had been dinking
any on those occasions ?  [Objected to]
Ans. That | couldn’t say; | havn't seen him.
10 Quest. Did you ever see him drink while you were thee?
[Objected to.]
Ans. Yes, sir.
Quest. Often? [Objected to.]
Ans. | have not seen him drink oftener than three fimes a

day.

Quest. What did he drink ?

4ns. | have drank some of the same; | believe it ves
Bourbon; he asked me to drink; we both drank together;
that took place sometimes as often as three times aday; |

20 would not be with him three times, but | have seen hmtee
times.

Quest. What was your position with Mr. Cose?

Ans. Between gardening and farming; he aways tregd
me Iiberalg.

Quest, During the time you were there did his dhiden
have any fear of him, or not, on these occasions of his led
the language mentioned by you at other times? [COjeded
to.]

Ans. That | could not really say.

30 Quest. What do you mean by that—havn't you ay ida
on the subject?

Ans. Nothing more than | have heard.

Quest. Heard from whom ? [Objected to.]

Ans. From the servant girl.

Quest. What did you hear from the servant girl on *d
subject? ' [Objected to.] t

Ans. | have heard her say that when he wes usngt a
Ianguage they would run and hide from him.

uest. Did you ever see Mr. Close affected by the liJor
40 he drank? [Objected to.]
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Ars. Yes, sir.

Quest. How often ?

Ans. Might see him once or twice a week a little affected
byit.

Quest. What effect did it have on him that you saw ? [ODb'
jected to.]

Ans. It generally made him very cross and ugly,

Being cross-examined, salth—

Quest. When you heard him using this language to which
yourefer, you were in the kitchen and him the dining room, 1
wereyou not?

Ans. Yes, sir.

Quest. Could you tell to whom he was using it ?

Ans. Yes, sir, by hearing the girls say so; that it was lus
wife

Quest. What girl was this ?

Ans. The waiter girl.

Quest. What was her name ?

Ans. Sarah, they called her; I don’t recollect her last name.

Quest. Was she at Mr. Close’s when you left ? 20

Ans. Yes, sir.

Quest. Is she there yet ?

Ans. No, sir; I do not know where she is now.

Quest. Do you know how she left Mr. Close’s, whether by
her own accord, or whether Mr. Close discharged her? [Ob-
jected to.]

Ans. I seen her on the day she left; she said Mr. Close
discharged her.

Quest. Did not Mr. Close, while you were there, gather
®ust of the vegetables for family use ?

Ans. Yes, sir; peas, beans, and everything of that kind he
look into the kitchen and gave the girts directions about shel-
ling them.

Quest. Help them shell them sometimes?

Ans. Well, I was not in the kitchen at all times; I have
seen him carry them in.

Quest. Was Mrs. Close much about the kitchen ?
Ans. No, sir.

Quest. Did Mr. Close ever scold you while there ?
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Ans. He has, once or twice.

Quest. What did he scold you for ?

Atis. Sometimes he would tell me to do something; e
would come out and say it wasn’t done as he said; thenle
would commence cursing me.

Quest. Didn’t he sometimes scold you for being intoxicated,
coming home late and lying down stairs ?

Ans. Ho, sir; I never laid down stairs as much as he did

Quest. Weren’t you under the influence of liquor sometimes
while you were there ?

Ans. Ho, sir; not thatI know of.

He-direct.

Quest. To how many girls did Mr. Close give directions
about shelling peas, and how often did they require sth
directions from him? [Objected to.]

Ans. He gave it to one girl, directions, I couldn’t say how
often.

Quest What other girls were there besides the waiter girl! |

Ans. Cook, a girl they call the seamstress, who took cared
the children—three in all; there was no man there besides J
me, except one month.

Quest. What is this lying down stairs—where was the
place, and why was it that Mr. Close laid down stairs nue
than you did? [Objected to.]

Ans. Those times when he had trouble with his wifele
would be sitting in the parlor—I have heard the girls sayle
would sit in the parlor the most part of the night.

Quest. Where was this—was there a room by the padar
where he would sleep then ?

Ans. There was a room, but I don’t know whether he degt
in it.

* James Guy

Sworn and subscribed this 24th day of Hovember, a.p-

1870, before
John S, DeHart, M- ~
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| Tre defendant being recalled by bis counsel, saith—
Tgot no property by my wife; I got my property my econ-
anyand bard labor; no one ever gave me $5 in my life.
Quest How many children have you bad living at borne
duirg the last three or four years ?
A Nine; two or three of them have been at boarding
sdod.
Qest. The oldest ones are girls, are they not?
I A Yes, sir.
I Qest. Have you supported them all ?
Ams. Always, from their birth up.

I Qest. Have you kept horses and a coach ?

I As Not latterly; none for family use in three or four

Iyears not since my buildings were all burned down; prob-
dlyfive or six years.

I Quest. In what kind of style have you and your wife been
accustorred to live in, moderately and economically or extrav-
gatly, and in an aristocratic style ? [Objected to.]

Ars. Well, I should say moderately and economically.

I Quest. Have you always lived in that way since you were
maried [Objected to.]

Ans. Yes, sir; more moderately and economically in for-
neryears than in later years.

I Qoest. The place where you live, is it a grand, stylish look-
gplace, and furnished grand, or is it a moderate looking
place and moderately furnished ? [Objected to.]

Ans. It is an old dilapidated house, and has been built over

% years; the furniture is below medium.

Quest. Have yon any one else besides your family, which

Iyouhave mentioned, dependent upon you wholly and in part
forsupport?  [Objected to.]

Ans. Wholly my father, and partly my brother, and several

o ny older children; I am sixty-one next April; my wife -is
about forty-five. - ..

Being cross-examined.

Quest. Is the meaning, which you attach to the words mod-
meztdy and economically in your testimony on this recall,
express by your purchases and use of liquors in your house ?

20

30
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Ans. I did not answer the question, not supposing it irdu
ded anything but my style of living and household nmatters.

Quest. Do you not consider the use of liquors, or of aher
luxuries, a part of the matters which go to constitute the style
of living of a man and his family ?

Ans. Liquors, I do not.

Quest. Then you do not claim that your use of liquors hes
been either moderate or economical, but admit that it hes
been extravagant and imprudent ?

Ans. T don’t admit it.

Quest. Do you apply the term moderate and economical &
you understand the meaning of those words to your use ad
purchases of liquors ?

Ans. Not so far as my friends are concerned who call ym
me.

Quest. Do you so far as your own personal drinking of
liquors is concerned, apply the term moderate and economical
to your use of liquors, as you understand the meaning of thet
term ?

Ans. As much so as my eating.

Quest. Then in the item of food and provisions for the et
ing of your family you have been no more moderate a
economical than in your own personal drinking of Liquor?
[Objected to.]

Ans. I believe we have both been supplied with Cur neoes-
sary and proper wants.

Question repeated.

Ans. I know of no better answer than that I have provided
nothing more than was proper and necessary for food and
drink for both of us.

Quest. Do you mean to say that you have practiced the
same and no more moderation and economy in your provision
of food and clothing for your family as in your provision of
liquor for yourself? [Objected to.]

Ans. My provision for my family, whether in liquor ar
otherwise, was all provided for them as well as for myself.

Question repeated.

Ans. Yes, sir; I do not provide any more liquor for mjsel
than anything else for them.

Quest. Have you heard the testimony of Mr. Wilcox, M*
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French, Mr. and Mrs. Maxwell, and Mr. Guy, given before
the master this day ?

Ans. Yes, sir.

Quest. Are you acquainted with Mr. Marshall, who was
mentioned in Mr. French’s testimony as living in 34th street,
rear Mr. Banks?

Ans. Yes, sir; not acquainted with his family; have known
Mr, Marshall before the republican party was formed; I
think he was a clerk in the dry goods business; I am ac-
quainted with Mr. E. A. Brooks, mentioned by Mr. French; 10
heisone of the employees of my son David, who was ex-

amined here the other day.
Jos. B. Close.

Subscribed this 24th day of November, 1870, before
John S. DeHart, m.. C.

Those parts of the foregoing examination which were taken
by question and answer, were so taken because the counsel of
the respective parties so desired, and because it seemed neces-
sary that the examination be so taken for a correct under-
standing of the evidence. 20
John S. DeHart, M. c.









