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Saverio Rizzolo, trading under the
name and style of Ri lo Con- .
Y o to on Action at Law.
struction Company,
Plaintiff-Appellant, On Mechanics’
US. Lien.
Charles W. Po yshbr, Builder, and
Alf red Stahl, Owner,
Defendants-Appellee.

On Appeal.

Brief of Appellee, Alfred Stahl.

Statement of Facts.

This is an action upon a sealed building contract,
made between Saverio Rizzolo, trading as the Rizzolo
Construction Co., the plaintiff and appellant, and
Charles W. Poysher, one of the defendants, for the
erection and construction of a one-story moving pic-
ture theatre building to be located at No. 635 Bergen
street, Newark, N. J. The contract bears date Octo-
ber 29, 1912, and was filed, with the specifications,
in the Essex County ClerK’s office, November 22,1912.

The appellant claimed he had performed his con-
tract and that the last payment of said contract,
amounting to fifteen hundred dollars was due, to-
gether with extra work amounting to the sum of five
hundred and fifty-six dollars, and that those sums,
to wit, the sum of two thousand and fifty-six dollars,
was a lien on the premises described in the lien claim
and complaint under the Mechanics’ Lien Law of this
State.

The appellee and the defendant, Charles W. Poy-
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sher, denied that the contract had been performed,
they also set up the failure to produce the architect’s
certificate and the written orders for extra work as
provided for in said contract, they denied that any-
thing' was due for the balance of the contract price
or extra work or that any extra work had been per-
formed and denied that the appellant had any right
of lien on said lands under the Mechanics’ Lien Law.

The Mechanics’ Lien was filed on June 23, 1913
and named said Charles W. Poysher and Alfred Stahl
as builders and owners, describing the curtilage as
75x 100 ft. and set up a hill of particulars in which
only the last payment is set up and the extra work
was set up without separating the labor and materials
and without any dates. The contract work was set
up as being performed between certain dates only.
The issuing of the summons was endorsed on the lien
claim on July 1, 1913.

A motion of non-suit on the pleading was made
prior to the trial by the appellee and defendant,
Charles W. Poysher, because of the failure of the ap-
pellant to file a reply to the answer of the appellee
and the defendant, Charles W. Poysher. This motion
was denied by order of the Court below bearing date
December 20, 1913.

At the trial appellant moved to amend his «reply”
by setting up that architect’s certificate was fraudu-
lently witheld and that the written order required
by the contract was waived. This motion was granted
over the objection of the appellee and the defendant,

No reply was ever filed by the appellant to the an-
swer of the appellee and the defendant, Charles W.

oysher, until ordered filed nunc pro tunc by the Su-
preme Court, June 1, 1915.

At the conclusion of the appellant’s case the ap-
pellee and the defendant, Charles W. Poysher made
a motion for non-suit, which was denied.
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After the making of this motion the appellant
moved to amend the lien claim by inserting dates
between which i1t was claimed the extra work was
done and by amending the dates alleged in the declar-
ation as the date of the last work done. The lien claim
alleged the date of the last work as April 26, 1913,,
and the declaration alleged same as December 30,
1912.

At the conclusion of the evidence the appellee and
the defendant, Charles W. Poysher, moved for the
direction of a verdict which was also denied.

At the trial the Court allowed the architect to tes-
tify what he told the contractor and refused to allow
the appellee and the defendant, Charles W. Poysher,
to testify as to what they told the architect and what
the architect told them. The Court also refused to
allow the expert of the appellee and the defendant,
Charles W. Poysher, to testify as to what was re-
quired by the building laws covering the construction
of such moving-picture theatres without the produc-
tion and proof of such laws. The contract required
compliance with all such laws. The Court also al-
lowed testimony to show that the appellee, Stahl, con-
veyed said property to one Harry Denberg without
making known the defects in the building.

The contract required the finishing of the building
by December 30, 1912, and it was not finished until
February 26, or April 26, 1913. Time was of the
essence of such contract.

The jury gave judgment for the full amount claimed
by the plaintiff even including items waived by the
appellant and ordered omitted by the- Court, with
interest.

The judgment record was amended by the Court
without notice to this defendant.

The judgment was appealed from the Essex Cir-
cuit Court to the Supreme Court by the two defend-
ants, Alfred Stahl and Charles W. Poysher, and the
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judgment was sustained as to Charles W. Poysher and
reversed as to Alfred Stahl and so far as the same
was a lien under the Mechanics’ Lien Law.

I have divided this brief into two parts. Part I
being in support of the decision of the Supreme Court.
Part II being a discussion of the other points pre-
sented to the Supreme Court by this appellee. Part
IT is set out on the theory that if this Court should
find that it cannot support the decision of the Su-
preme Court on the ground presented, it may be able
to support it on one of the other points presented to
the Court beiow.

The grounds of appeal presented to the Supreme
Court are attached hereto.

Part 1.

The Supreme Court held that the appellee, owner,
was entitled to a non-suit and that so far as said
judgment 1s special it must be reversed.

The Court says: “Clearly the item of {1,500 is
not set forth as the statute requires Sec. 16, IV (C S
3304).”

“The present bill of particulars does not set
forth the amount and kind of labor performed
and materials furnished, it does not state prices
and times, as to the $1,500 even after amend-
ment *and if it can be held to state that the work
was done by contract, it does not mention the
price.”

As to the amount and kind of labor performed and
of materials furnished.

See Sec. 16 of the Mechanics’ Lien Law.

Associates of Jersey City vs. Davidson, 29 N.
J. L., 415.

Edwards vs. Derrickson, 28 N. J. L., 39.

As to extra work being a “lumping” charge. See
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Associates, do. vs. Davidson & Sec., 16 Mechanics’
Lien Law above cited.

As to the time. To say that the work was done
between certain dates is not sufficient.

Associates, &c. vs. Davidson, supra.

The above arguments seem to have b€en conceded
by the Circuit Court and by counsel of the appellant
as a motion was made and granted attempting to cor-
rect these two items.

As to invalidity of order of amendment, especially
because it is an order “made in the cause and there-
fore void.” See Point 3f"Part II.

The bill of particulars is still defective, even after
amendment as to time.

It is not sufficient to say that work was done in
February or March and not stating dates.

See Associates, &c. vs. Davidson, supra.

Part II.

Point 1.
Motion for Non-Suit on the Fleadings.

The complaint set up performance of the conditions
of the contract generally, the answer of the defend-
ants set up specifically the failure to produce the
architect’s certificate and the written order required
in case of extra work. No reply was filed to said
answer at the time of the motion. Appellants served
notice of motion for non-suit which was argued and
denied by the Court below by order dated December
20, 1913 (Case, p, ).

Every material ,-legation of fact in a pleading,
which 1s not denied by the adverse party, is deemed
to be admitted. Rules of Court, Sec. 20.

Judgment of non-suit may be entered against plain-
tiff on failure to plead according to the rules. Prac-
tice Act. (1912) Sec. 14.

The motion should have been granted.



Point 2.

No Reply Filed.

ne vMpemteM in order to meet the situation set
orth m Point 1 attempted to correct same by moving
at the outset of the trial below to “amend” his “reply”
by setting up fraudulent withholding of the archi-
tect’s certificate and waiver of the written order as

to extra work which motion was granted.
1 lig reply was filed so there was none to

2. The had been guilty of laches. The
answer was filed July 21, 1913, the motion for non-
sui on the pleading made December 20, 1913. No

ttemgt was made to file a reply until the trial, Janu-

Laches of course is a question for the Court upon
the facts m each case and the dates set out speak for
themselves.

I can only add that this being a suit under the
Mechanics Lien Law that Sec. 18 of that law requires

lhgent prosecution within one year from the issuing
Jd W &c. Vo. vs. Dougherty, 96

A Thes. appellant* believ«the? should have the bene-
fit of Points 1 and 2 notwithstanding the ordering of
the filing of a reply mine pro tunc by this Court on
g V>°15’ t0 WhiCh z; h*S 'W*511«<*» e no ohjec-
1ion. The granting of the said order not affect
the situation created prior to that time.
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Point 3 .*

Lein Claim Defective.

The lien claim in this case is fatally defective, in
that,

1. In that it names Charles W. Poysher and Al- .
fred Stahl as builders.

The plaintiff’s contract was under seal with said
Charles W. Poysher and nothing appears anywhere
in the record justifying the addition of Alfred Stahl
as builder.

Even if Poysher were the agent of Stahl the latter
could not be held because an undisclosed principal
could not be held on a contract under seal executed

by an agent in his own name. Borcherling vs. Katz,
37 N. J. Eq., 150.

2. In that it names Charles W. Poysher and Al-
fred Stahl as owners.

The complaint shows that Alfred Stahl alone was
the owner at the time the lien claim was filed. There
1s nothing in the case justifying the addition of
Charles W. Poysher, as owner.

Point 3.

Order Amending Lien Claim.

To overcome some of the defects in the above lien
claim, the after .the motion for non-suit,
moved to amend and the said amendments were
granted and the order made over the objection of the
appellgA"R

The appellate- claiirathe said amendment and order
should not have been made and that the order is of no
validity.

1. The order is an order “made in the cause and
therefore void.” It is entitled and made in the suit
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in the Circuit Court of whose record the lien claims
form no part.
American Brick Co. vs. Drinkhouse, 59 N. .
L., 462, at p. 466.
Vreeland vs. Boyle, 37 N. J. L., 346
- Mechanics 1I/ien WBaw, Sec. 20, as amended
Pamphlet Laws, 1911, p. 47.

2. It was not made on “reasonable notice to all
parties interested,” as required by statute Pamp L
1911, 47.

No notice at all was given to these appellants of,
the proposed amendments, let alone any question of
reasonable notice. The motion was made at the trial
after motion of non-suit and granted. jd

Furthermore no notice was given to, Harry Hen-
berg to whom the property had been sold as appears
in the plaintiff’s case. Certainly he was one of the
interested parties.

[ The appelte.ii.ts also alleged “surprise” stating
that thex ~ * n ot prepared to prove dates as none
was alleged in the pleadings.

4. The amendments could not “justly” be made
as required by statute Pamp. Laws, 1911, 47.

See Bartly vs. Smith, 43 N. J. L., 321.

It is true that in that case the plaintiff had made
his contract with W and he named S as builder—
did not name both W and S as in our case, but it
seems to me that the reasons of the Court apply to
the case before us and I would like, by reference, to
incorporate the whole of the opinion in this brief.
The Court points out the difference bétween a mere
mistake and a known misstatement and the Court
States it would be an “unjust exercise of the discre-
tion given to the Court” to permit the amendment.

The Court says the case presents the question

whether a party to an action may commit any and
every error in practice, whether in form or substance,



and make any misstatement of his cause of action,
under oath or otherwise, charge whomsoever he will
to be his debtor, and claim the right to amend under
the statute.”

It will he recalled that of the four statutory require-
ments directed to be inserted in the lien claim in our
case, three were erroneous and two at least with full
knowledge of the true facts.

I am confident that it will be found that this is
the only case in which a lien claim was amended at
the trial.

Even as amended the bill of particulars in the lien
claim is still defective both as to the contract work
and also as to the extra work.

It is not sufficient to say that work was done in
February or March in a certain year.
See citations under Point £.

Point 4.

Failure to Produce Architect’s Certificate.

No certificate of the architect was produced show-
ing that the fourth or final payment and the extra
work—had become due as provided for in said con-
tract. It was contended that the same was fraudu-
lently withheld.

The law in this state is well settled that no action
can be maintained on a contract containing a stipu-
lation of this character without the production of a
certificate or production of proof that the certificate
was waived or proof that the certificate was fraudu-
lently withheld.

Shyers vs. Pinkerton>59 Atl. Rep., 462.

Thtsf appellftstte contend* that the rule of law is
that the refusal Of the architect to furnish the eertifi-



cate must be the result of a fraudulent collusion be-
tween the architect and the owner.

Thaler VS. Wilhelm Greisser &c. Co 19 Atl
Rep., 147.

The case of Chisim vs. Schipper, 51 OV d L
1, decided by the Supreme Court, in 1881, holds the
contrary view. Magie, J., in that case wrote the dis-
senting opinion stating the law to be as claimed by
these appellants.

In Bradner vs. RoffseiZy 31 Atl., 387, 57 N. J. L.,
412, Magie, 7 wrote the opinion in the Court of
Errors and Appeals reversing the judgment below
and he was exceedingly careful not to adopt the rule
laid down in chisim < SchHe said the c:
was tried on the doctrine laid down by the majority
of the Supreme Court in Crisim vs. Schipper and that
the argument and briefs of counsel had not assailed
that doctrine and “for the purpose of this case” it
may be deemed not to be in question. So that this*
appellwte believe that this question has not been
finally settled in this state.

The case of Thaler vs. Wilhelm Greisser Const. Co.

«pm decided in the Supreme Court of Pennsylvania
in 1911, says that in Pennsylvania two classes of cases
involving satisfactory performance have given rise to
two lines of decisions, the first where the work or
maternal is to be satisfactory to the party acquiring
it and there the question for determination is not as to
whether or not the one complaining ought to be satis-

ed, but solely as to good faith of the dissatisfaction
alleged. The second rule is where the work or ma-
terial must be satisfactory to the third party desig-
nated as arbiter-and there in order to maintain the
action of the claimant must show that the expressions
of dissatisfaction were the result of fraudulent collu-
sion between the arbiter and owner.

There is no question raised of fraudulent collusion
between the architect and owner or builder in the case
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before us and if the rule of law contended for by
th»st appell«fifcs- 1s correct the judgment below 1s er-
roneous.

Even taking the rule laid down in Chisim vs.
Schipper, supra, th|s" appellftfi* still contend* that
1t was not shown in this case that the architect’s cer-
tificate was fraudulently withheld.

The only rule that I have been able to find defining
fraud is that by Garrison, J., in Bradner VS. Rofseil,
57 N. J. L., 32, in this Court. He says that one of
the ways in which the fraudulent conduct of the archi-
tect might be made to appear is:

1. By proving that he stated that the builder was
entitled to his certificate.

Later Judge Garrison puts it in these words:
“And the architect be shown to have Expressly
Stated that the certificate was earned.”

There is not proof in the case showing that the arch-
itect, Hyman Rosensohn, had expressly stated that the
respondent was entitled to his certificate or that he
had earned it. He was asked on dimct“examination,
(Case, p. 110) “Was he (the entitled to
his final certificate?” A “From all appearance Wit h
the Owners ; yes, sir.” This certainly is not a state-
ment that the work was completed in accordance with
the contract, plans and specifications.

It is difficult to see how the architect could make
an expression of opinion because he testifies.

“That for the final certificate I merely go to
the job and ask what complaints he has got to
register’ see if I can remedy it and then settle
up the affairs between the owner and contractor”
(Case, ).

“I only look at things complained of.”,, Asked on
re-direct examination whether he didn’t examine the
rest of the building at all he said, “No, just casually
looked around that is all” (Case, p.s*f).
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.The architect also admitted that there were some
adjustments to be made between the owner and con-
tractor (Case, p./y").

2. Following the expression of approval by proof
of an arbitrary refusal to furnish the certificate itself.

In this line of proof, he says, one element would
be evidence of the completion of the building “in
strict accordance with the terms of the contract.”

“If the proof showed there was at this time a
substantial defect in the work done or a sub-
stantial failure in its full completion, the subse-
quent withholding of his certificate by the archi-
tect could not be deemed fraudulent.”

There does not seem to have been a refusal by the
architect to furnish the certificate. It seems from a
reading of his testimony that he would not issue and
still he did not refuse to issue it.

There was no evidence of the completion of the
building “in strict accordance with the terms of the
contract” but the contrary was in fact the case, and
that there was a substantial defect in the work done
and a substantial failure in full completion. The fol-
lowing are some of the particulars complained of:

Water meter omitted.

Front elevation, plaster ornamental design omitted.

Drain from court to sewer omitted.

The chimney is not of brick, is not lined, is not laid
up in red mortar and has no cap. It is built of cement
blocks. It is also cracked for a distance of ten feet.

The doors in the building are not five-cross panel
birch veneer doors but white pine was used instead;
the water closet door which should have been cypress
1s also white pine.

There is no cross-bridging between the roof beams

to support the ceiling. They were merely nailed to
the roof.
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Brass faucets were used instead of nickel plated
ones.

A wash-down closet was put in instead of a syphon
jet closet as required.

The water pipes are not of the size

The above items are admitted by the 1s&gSiiaSit.

The steam heating plant is worthless. The specifi-
cation says. “Steam Heating: Building to be
heated to seventy degrees Fahrenheit in zero weather.”

There is no proof in the case that the boiler would
heat the building to the above temperature in zero
weather. There is some testimony that the place was
warm in cold weather but not that it was heated to
seventy degrees in zero weather.

Heating is a science, and an exact science to such
an extent that there are courses in heating and engi-
neering in such colleges as Cornell with eminent pro-
fessors teaching those subjects. . ~

The heater installed by the through a
sub-contractor, Florian Hable, is an Abenroth boiler
with a rated capacity of 425 feet radiation. Mr. Hable
says its capacity is from 350 to 400 feet (Case, p. $¥).

The amount of (square) feet of radiation required
to heat this building is given by Nathan Meyers, an
expert of the defendant, as 1,063 feet by what is
known as Pierce’s table; on cross examination he also
figured according to Carpenter’s table in the presence
of the Court and jury, 860 feet of radiation. Theodore
Geiser, another expert of the appellants, using Mill’s
tables figured 902 feet of radiation.

Mr. Hable says his rule is to figure the cubic feet,
of the building and divide it by eight and he makes
the square feet of radiation required 415, but he only
figures the auditorium of the building and figures
only 16 feet in height. If we figure the average height
as 20 feet 3 inches, the front being 18 feet 6 inches
and the rear 23 feet, and the lobby 15 x 22 x 20 feet
3 inches I would make the square feet of radiation
required as 628 square feet.
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So that no matter how we figure the radiation the
boiler cannot heat the building; evem the rule of
thumb used by counsel of the”**""eut requires 468
square feet and that rule as testified by the witness
cross examined is not a proper or scientific method of
measuring heating plants.

The appell€ite also claim and it has been testified
that the steam heating plant is improperly and poorly
installed.

The plans show a court on the side which was ad-
mittedly omitted and by reason of this the appell*etsr
a*e obliged to use the adjoining lands which they own
for exit purposes instead of using only the lot upon
which the theatre iserected. It is but fair to state)
however, that the *S«p”sleit claims that this change
was made with the consent of the appellee.

Appellee also claims that the plumbing work was
installed in a very poor and unworkmanlike manner.

, It 1s admitted that the painting inside was spotted,
and the appellants claimed it ought to have been
damp-proofed so it would not spot.

We also claim the cement floor and cement work
was defective and that the whole work was done in a
poor and unworkmanlike manner.

Point 5.

Failure to Produce Written Order as to Extra Work.

No written order was procured from the owner ap-
proved by the architect and an express agreement in
writing as to cost of the extra work claimed nor was
any waiver shown.

Where a building contract provides, in substance,
that no additions or alterations made during the
progress of the work shall be regarded as extra work
unless agreed to in writing, and signed by the parties
before such work is begun, the mere performance of
extra work without such written agreement will not
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give rise to an implied waiver of the provisions of the
contract in that respect.

Landstra vs. Bunn, 81 N. J. L., 680.
Headley vs. Cavilee, 82 N. J. L., 635.

In the latter case the Court of Errors says that the
clause above referred to is not a limitation upon free-
dom of contract and that the parties to the contract
are at liberty subsequently to contract differently in
variation of the original contract, “either orally or by
writing,” and that the question as to whether there
has been such a variation, which would be a waiver
of the said clause, is a question of evidence.

Such a provision in a written contract as that now
before us mhy be modified or waived by the acts or
subsequent agreements of the parties, or both.

“And to the question what is sufficient evidence
to justify a jury in finding that the contract was
changed, or its provisions waived in this regard,
our answer 18, that if the evidence satisfactorily
shows that the parties distinctly agreed that the
alteration should he deemed extra work, and that
the owner definitely agreed to pay extra for it,
and especially if a definite price was fixed in that
agreement, this would he sufficient to establish an
express contract for such extra work outside of
the original contract, or a modification of the con-
tract to the extent of such agreed work, and
would justify a recovery therefore, regardless of
the restrictive clause. - 1

“The, ordering of the extra work by the defend-
ant without written order must not be construed
as evincing an intention to alter or vary the con-
tract ; but rather that such action was to be taken
in conformity Awith its terms.”

Langstra VS. Bunn, supra.

The fact that extra work “was to be done and
charged for” not regarded as specific agreement.
Headley VS. Ga/cille cites Langstra vs. Bunn as hold-
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ing that waiver maj not be implied from the doing of
the extra work without objection and its tacit accept-
ance.

“It 1s true that some of the extra work claimed
was done by the mere request of the owner and
without any specific agreement that it was to be
paid for extra. Such items the trial should have
excluded.”

Headley Vvs. Caville, supra.

The appellee claims that the evidence does not satis-
factorily show that the parties “distinctly” agreed
that the items claimed as extra work should be
deemed extra work and that the owner definitely
agreed to pay extra for them. It may be contended
that a definite price was fixed and a contract demand-
ed for the items but there certainly is an entire ab-
sence of any specific and definite agreement that they
should be paid for extra.

Point 6.

Extra Work Required by Contract and Caused by
Defendant’s Fault.

Item: Change from wood beams to re-inforced

concrete celling.......cooeeevvvvieeiiiiinnennnnn, $K0.
Required by City Laws. See Case,
pDp. N7
Item: Concrete between beams and booth floor
in place of wood..........ovvueeennnnnn. 50.00

I%‘qulred by Law, Case, pp. 5%t 5t and

Item: One double iron-trap door above iron-
ladder.
Required by Law, Case, pp. 5f 19§, 191
and 194
The appellant in his contract had obligated him-
self to comply with all city laws or state or corpora-
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tion laws relative to the erection and construction of
buildings.

The item of extra work for lowering rear exits exca-
vating, retaining wall as per submitted estimate $235.

The testimony of George Gardner, a surveyor,
shows that the exits as now existing comply within
an inch or two with the plans and we contend that his
evidence based on the science of surveying is control-
ling and cannot be overcome by the bald denial of the
respondent. The surveyor is also corroborated by the
testimony of Nathan Myers.

The appellant having originally built the runways
higher than called for, he cannot claim extra com-
pensation for lowering them so as to comply with his
contract.

We also claim thé present level is required by city
laws. See Case, pp. 51 and SS.

Point 7.
Date Performance.

There 1s no evidence or at least not sufficient evi-
dence to show the dates when the work was finished.

He testifies on page &"-that he kept no books of
account and the only way he knows the dates when
the work was finished is “to get the record to see
when he ordered the lumber.”

There is no proof at all of the dates on which or
between which the various items of extra work were
performed or furnished.

There is also a variance the Lien Claim states the
last work done April 26, 19IS, the complaint states
it as December 20, 1912, and the proof February 26,
1913, and April 26, 1913.
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Point 8.
Summons Not Endorsed in Time.

The lien claim was discharged by failure to issue
summons in the suit within four months from the
date of the last work done or materials furnished
in such claim and by failure to have the time of
1ssuing such summons endorsed on the lien claim by
the clerk within four months of such last date.

The appellant testifies on pages 39 and 3%, 8 and
89 of Case, that the work was finisned on Washing-
ton’s Birthday, with the exception of the railing
which was put in the end of February, 1913. Sunu
mons were 1ssued and endorsed on the Lien Claim un-
til June 1, 1913, one day over the four months period.

It 1s also fair to say that he also says he did work
in March and April and also says he finished April
26, 1913. But having set several dates which are in
contradiction to each other he surely cannot accept
the one most in his favor.

In any event if we eliminate the extra work the lien
claim is discharged because he testified that the gen-
eral or contract work was finished in February, 1913.

Point 9.
Questions Admitted and Overruled.

The Court refused to allow Nathan Myers, an ex-
pert, produced by the appellants, to answer questions
Nos. 27, 28, 29, 34 in the grounds of appeal, which
sought to bring out the requirements of the building
laws or codes of the city and state covering work in
controversy in this suit, without production and
proper proof of such laws or codes and this in view
of the fact that such code and laws were used and
referred to bv Hyman Rosensohn, an expert produced
by the

These appellees contend that an expert does not
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have to produce the books upon which he bases his
opinion.

The Court refused to allow the same witness to
answer questions 30, 31, 32, 34 and 35 in said grounds.
These questions sought to bring out Mr. Myer’s opin-
1on on whether certain items were extra work under
the contract, also what certain work in the specifica-
tion named meant and whether the architect would
have been justified in issuing a final certificate.

Lawson on Expert & Opinion Evidence, 2nd Ed.,
p. 85, 111. A. A suit is brought on a written con-
tract for making certain excavations. An engineer
1s asked whether or not there has been any excava-
tions executed by the plaintiff, within the meaning
of that term as applied to the work in the contract,
held competent, citing Reed vs, Hobbs, 3 111, 297.

Questions Nos. 18,19, 36 and 37 in the said grounds,
two of which were allowed to be answered over ob-
jections and the other two were overruled. The Court
allowed testimony as to conversations between the

and the architect but refused to admit
testimony as to conversation between the appellants
and the architect. We claim that the action of Court
was erroneous in both cases and that certainly if the
appellant 1s to be allowed to state what the archi-
tect told him and the appellee 1s not allowed to over-
come this either by showing what the architect told
them, or what instructions they gave him, such testi-
mony would amount to an estoppel.

Question No. 20 was objected to as leading and
No. 23 as not proper cross examination.

Questions Nos. 21, 22, 24 and 20 were objected
to as irrelevant, immaterial, incompetent and unfair.
They were not only legally not admissible but were
asked with the idea of unjustly prejudicing the mind
of the jury against the appellate, especially the two
questions relating to the sale by the owner to a third
person as to whether he sold it with a defective heat-
ing plant and whether he informed the purchaser that
the plumbing was loose and out of order.
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Point 10.

Verdict Excessive, &c.

The jury verdict of the jury was excessive in that
no deductions or allowances were made for work and
materials admittedly not finished or not in accordance
with the contract hereinbefore referred to, nor for
failure to finish the work within the time designated
in the contract.

The jury gave a judgment for the full amount
claimed, with interest, and did not even««elude two
items which the Court ordered them to omit in its
charge (Case/i2fzf, line/* ).

Point 11.

Time of Essence.

Time was of the essence of the contract and this
especially in view of Article 7 of the Contract, Case,
page 253, which provides for the extension of time
through any causes not those of the contractor. Arti-
cle 5 same page requires completion on December 30,
1912, and again on the same page, lines 18 and 19,
we again have a requirement that the contractor is
to proceed with the work so as not to cause any delay.

The work was not finished until February 22, 26
or April 26, 1913, all of which dates were testified
to by respondent.

The motion for non-suit and for the direction of a
verdict are discussed under the various points of this
brief to which they relate.

Respectfully submitted June Term, 1916.

HUGO WOERNER,
Attorney of Appellee, Dr. Alfred Stahl.



21

Grounds of Appeal.

Filed by Appellee in the

NEW JERSEY SUPREME COURT.

Saverio Rizzol o, trading under the
name and style of Rizzolo Con-
struction Company,

Plaintiff arid Respondent, On Mechanics’
vs. ' Lien.

Action at Law.

Charles W. Foysher, Builder, and On Appeal.
Alfred Staiil , Owner,
Defendants and Appellants.

The appellants state the following grounds of ap-
peal: 1

X The Court denied the motion of the appellants
for a judgment of non-suit which motion was based
on the fact that the respondent had filed no reply to
their answer. The order denying said motion is dated
December 20,1913, and was filed January 7,1915.

2. The court on the trial of khe case granted the
motion of the respondent to “add to his reply’ alle-
gations of fraud on the part of the architect and
waiver as to written authority on the part of the
owner, over the objections of appellants on the;ground
of laches. . T - - °m.

3. No reply was filed by the respondent to the an-
swer of the appellants.

4. 'The Court at the trial allowed the motion of the
respondent to amend the lien claim so that Charles
W. Poysher be designated as builder and Alfred Stahl
as owner 1n such places as it; may be necessary, the
first item of extra work, for Eighty Dollars, done in
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the month of February or March, 1913, by agreement
between the builder and the contractor, the claimant;
the same date and the same words to be prefixed to the
other items of the extra work; changing the date of
the last work done in the complaint from December
30th to April 26, 1913, and the Court signed an order
allowing such amendments.

5. The order of the Court which 1s not dated and
is filed January 7, 1915, allowing amendments to the
lien claim 1s an or*der made in the cause and therefore
void. It does not amend the lien claim.

6. The Court denied the motion of the appellants
for a non-suit at the close of the respondent’s case
made on the following grounds:

a. There was no testimony to connect Alfred Stahl
as builder.

b. So far as Alfred Stahl, builder, was concerned,
because of the general rule that an undisclosed princi-
pal cannot be held on a contract under seal executed
by an agent in his own name.

c. So far as Charles Poysher, owner, was con-
cerned, because the pleadings showed that he was not
the owner at the time the lien claim was filed.

d. So far as the lien claim is concerned, because
the bill of particulars annexed to the lien claim is
radically erroneous, in not specifying or exhibiting
the amount and kind of labor performed and of mate-
rials furnished, and the prices at which and times
when the same were performed and furnished, and
exhibiting the balance due to respondent, both as to
the extra work and the statement as to the wobrk and
materials furnished work under the contract. Also
because of the by contract did not state generally that
certain work therein stated was done by contract at
a price mentioned.

e. The testimony of respondent showed he could



not fix the dates of performance except by his bills for
delivery of materials, which is not evidence.

/. If the extra work was eliminated there was
no evidence to show the date of the last work done
under the contract, or if there was competent testi-
mony, it showed that it was done the latter part of
February and the snmmons were not endorsed in time.

g. The lien claim was void because of wilful and
fraudulent misstatements of the matters directed by
statute to be inserted therein in that it names Charles
W. Poysher and Alfred Stahl as builders.

b. Failure to produce a written certificate of the
architect to the effect that the fourth or final payment
of Fifteen Hundred Dollars, and the extra work had
become due as provided for in said contract, or to
show that the same was fraudulently withheld.

i. Failure to procure a written order from the
owner approved by the architect and an express agree-
ment in writing as to the cost as provided in said con-
tract or to show a waiver thereof.

j. Variance, the declaration states last item of con-
tract work as December, 1912, proof, if any, February,
1913.

k. Even under the amendment made at the trial,
the bill of particulars is not sufficient in stating the
dates in February and March.

. The Court denied the motion of the appellants
for the direction of a verdict made on the grounds that
there was no evidence to go to the jury to show the
completion of the contract in accordance with its
terms, to show a fraudulent withholding of the final
certificate of the architect or to show a waiver of the
written agreement as to extra work, and that there is
no evidence to show the date of performance of the
contract and extra work.

8. The lien claim 1s void because it does not con-
tain a bill of particulars exhibiting the amount and
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kind of labor performed and materials furnished, and
the prices at which and the times when the same were
performed and furnished and exhibiting the balance
justly due to such claimant, both as to work done un-
der the contract and as to the alleged extra work,
neither does the statement as to the work and mate-
rials furnished by contract state generally that cer-
tain work was done by contract at a price mentioned.

This is true of the lien claim before as well as after
the attempted amendments.

9. It, the lien claim is void because of wilful and
fraudulent misstatements of the matters directed by
statute to be inserted therein in that Charles W. Poy-
sher and Alfred Stahl are named as builders and
owners.

10. The lien claim was discharged by failure to
1ssue summons in the suit on such lien claim within
four months from the date of the last work done or
materials furnished in such claim and by failure to
have the time of issuing such summons endorsed on
the said lien claim by the clerk within four months
from such last date.

11. There was a variance as to the date of the
last work done the complaint stating the last work
done December 30, 1912, the evidence February, 1913.

12. The respondent did not perform the contract
between himself and appellant, Charles W. Poysher,
on which the judgment is based, in accordance with
the term of said contract.

13. The respondent did not produce the written
certificate of the architect to the effect that the fourth
or final payment of fifteen hundred dollars, and the
extra work had become due as provided for in said
contract nor was it shown that the same was fraudu-
lently withheld. Nor in case of such waiver was it
shown that there had been a performance of the con-
tract sufficient to entitle respondent to recover.



14. No written order was procured from the owner
approved by the architect and an express agreement
in writing as to the cost as provided in said contract
nor was a waiver thereof shown.

15. There 1s no evidence, or at least not sufficient
evidence, to show the dates when the work and mate-
rials were furnished under the contract nor of the
dates when the extra labor was performed and mate-
rials furnished.

16. The items charged for as extra work are all
required by state or city laws; or state or corpora-
tion laws relative to the erection and construction of
buildings, with which laws the plaintiff below had
obligated himself in the contract to comply with, and
they are therefore part of the contract work and not
extra work. In addition the item of two hundred
and fifty-three dollars charged for lowering the two
rear exits, excavating and retaining wall to the rear
of the theatre wall was caused by the plaintiff's own
error in erecting the exits several feet above where
the plans required it to be placed.

17. The order of the Court amending the judg-
ment record dated and filed January 9, 1915, was
made without notice to appellants.

The following questions were admitted.

18 To the witness Saverio Rizzolo.

“What did he (Rosensohn, the architect) say
to you?”

19. To the same witness, “What did you say?”

20. To the witness Florian Hable, “Did you in-
stall it (heating system) according to specifications?”

21. To the witness Alfred Stahl, “Were you in-
terested in running that theatre?”

22.  To the same witness, “And you sold him (Den-
berg) that property with a defective heating plant?”

23. To the witness Charles W. Poysher, “Do you
know when Rizzolo stopped work on that building?”
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24. To the witness Harry Danberg, “Did he (Dr.
Stahl) tell you that the plumbing was loose and out
of order?”

The following answers were admitted.

25. By the witness Saverio Rizzolo, “I went in
two or three days to the architect, and I hear they
want to pay so many per cent.” “Ten per cent.”

The following questions were overruled.

26. To the witness Nathan Myers, “What is the
capabity of the boiler?”

27. To the same witness, “Will you turn to that
section and read it?”

28. To the same witness, “When was that build-
ing code put in force?”

29. To the same witness, “As to the concrete be-
tween the beams and the booth floor in place of wood,
1s there any law or ordinance covering that, requiring
concrete between the beams and the booth floors?”

30. To the same witness, “In your opinion, Mr.
Myers, the drain from the rear yard to the cellar,
which is charged for as extra work, under the plans
and specifications, is that extra work?”

31l. To the same witness, “In your opinion, then,
this means a drain from the rear court, or yard, to
the front?”

32. To the same witness, “In your opinion, exam-
ining the plans and specifications, what do the words

in the specification mean: ‘Drain the court to
sewer’ ?”

33. To the same witness, “In your opinion, then
the exit door used as an exit would not be extra work
under the specifications?”

34. To the same witness, “And can you tell us
whether or not there is any provision in the building
code requiring reinforced concrete ceiling in a build-
ing similar to this?”
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35. To the same witness, “How, in your opinion,
would the architect in this case, considering the plans
and specifications and the building, from your examin-
ation, be justified in issuing a final certificate under
the contract?”

36. To the witness Alfred Stahl, “What was said
at that time (when he and Poysher were at Rosen-
sohn’s office) ?”

37. To the same witness, “Was that conversation
in relation to the contract on this building?”

38. To the same witness, “What about the pur-
chase price?”

39. To the same witness, “You said a minute ago
that you had no interest in that building. What did
you mean by that?”

40. The verdict of the jury was excessive in that
they made no deductions from the claim of the
respondent for work not done and materials not fur-
nished nor for work and materials not done or fur-
nished in accordance with the contract, nor for loss
caused by failure to finish the work within the time
designated by the contract nor for items stricken out
at the trial.

41. Time was of the essence of the contract.

42. 'There 1s no evidence to support verdict of the
jury and the judgment.

43. 'The verdict of the jury and the judgment are
contrary to the evidence.

44. The verdict of the jury is contrary to the
charge of the Court.

45. The judgment should have been in favor of the
appellants and against the respondent.

46. The charge of the Court is erroneous.

HUGO WOERNER,
Attorney of Appellants.
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New dJersey Court of Errors

and Appeals

Notice of Appeal to New Jersey Su
preme Court

(Filed January 20,1915)

ESSEX COUNTY CIRCUIT COURT

Saverio Rizzolo, trading under 1
the name and style of Rizzolo I
Construction Company, /

Plaintiff, 1 Action at Law.

vs. / On Mechanic’s

Charles W. Poysher, Builder 1 Lien,

and Alfred Stah1, Owner, 1
Defendants. I

To Samuel F. Leber, Esq., Attorney of Plaintiff:

Take notice that the defendants appeal to the
New Jersey Supreme Court from the whole of the
judgment entered in this cause; also from the or-
der of the Court denying the motion of the de-
fendants for a non-suit, which order bears date
December 20,1913, and was filed January 7,1915';
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Affidavit of Charles Pfeifer

also from the order of the Court allowing amend-
ments to the lien claim and amending the com-
plaint in this cause which order is not dated and
is filed January 7, 1915, and also from the order
of the Court amending the judgment record bear-
ing date and filed January 9, 1915.

HUGO WOERNER,
Attorney of Appellants.

Affidavit of Charles Pfeifer

State of New Jersey,
Essex County.

Charles Pfeifer, special deputy sheriff of the
county aforesaid, being duly sworn, on his oath
deposes and says that on the 1 day of July, A. D.,
1913, he delivered personally to the said defend-
ants Charles W. Poysher and Alfred Stahl, a true
copy of the within summons and complaint, with
a ten days’ notice endorsed thereon.

CHARLES PFEIFER,
Special Deputy Sheriff.

Subscribed and sworn to, this
2d day of July, A. D., 1915.
John P. Manning,
Master in Chancery of
New dJersey.



Summons
(Filed, July 3,1913)

The State of New Jersey to Charles W.
Posher and Alfred Stahl. You,
(Seal) Charles W. Poysher and Alfred Stahl, jq
builders and owners are summoned
to answer the annexed complaint of Saverio Riz-
zolo, trading under the name and style of Rizzolo
Construction Company, in an action at law, in
the Circuit Court in and for the County of Essex,
in which the said Saverio Rizzolo claims a build-
ing lien on certain buildings and lands belonging
to you, described in said complaint. And take
notice that unless you file your answer to said
complaint with the Clerk of said Court, at New- 2q
ark, within twenty days after service upon you of
this writ and the annexed complaint, the plaintiff
may proceed in the suit, and judgment may be
entered against you.

Witness, Frederick Adams, Esq., Judge of our
said Court, at Newark aforesaid, the First day of
July in the year one thousand nine hundred and
thirteen.

Joseph McDonough,
Clerk. dJ

LOWY, LOWENSTEIN & LEBER,
Attorneys.
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Complaint
(Filed, July 3, 1913)

ESSEX COUNTY CIRCUIT COURT

Saverio Rizzolo, trading under
the name and style of Rizzolo

Construction Company,
Action at Law

Plaintaiff,
vs. On Mechanic’s
Charles W. Poysher and Al- Lien
fred Stahl, Builders and Complaint
Owners,
Defendants.

Saverio Rizzolo, trading under the name and
style of Rizzolo Construction Company, having
his office at #148 Mount Prospect Avenue, in the
City of Newark, County of Essex and State of
New Jersey, says that he demands of the defend-
ants, Charles W. Poysher and Alfred Stahl, the
sum of two thousand fifty-six dollars, together
with interest and costs of suit, by reason of the
following:

L On the twenty-ninth day of October, nine-
teen hundred and twelve, the drfendant, Charles
W. Poysher, was the owner of a plot of land, situ-
ate in the City of Newark, County of Essex and

State of New Jersey, upon which he was then
about to construct a certain moving picture

theater, which land is described as follows:

Beg innin ¢ at a point in the westerly line of
Bergen Street, distant therein northerly three
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Complaint

hundred and five feet and thirty-one one hun-
dredths of a foot from the corner of the same and
Clinton Avenue; thence (1) northerly along Ber-
gen Street seventy-five feet; thence (2) westerly
at right angles to Bergen Street one hundred and
five feet and six one hundredths of a foot ; thence
(3) southerly parallel with Bergen Street seven-
ty-five feet; and thence (4) easterly one hundred
and five feet and six one hundredths of a foot to
Bergen Street aud place of Beginning.

2. On the said last mentioned date, the defend-
ant, Charles W. Poysher, entered into a written
agreement with the plaintiff for the erection and
construction of said moving picture theater,
which agreement is on file in the Essex County
clerk’s office as Building Contract #3625, under
the provisions of which agreement, the plaintiff
undertook to erect and construct the afore-
said building, in a certain manner in said
agreement specifically set forth, and the said
Charles W. Poysher agreed to pay unto the said
plaintiff as consideration for such performance,
the sum of forty-six hundred dollars, in four cer-
tain payments, the fourth and final payment of
fifteen hundred dollars to be made when the said
building would be completed.

3. On the twenty-first day of November, nine-
teen hundred and twelve, while the said work of
erecting the said building was still in progress,
and before its full completion by the plaintiff,
the defendant, Charles W. Poysher, together with
his wife, by warranty deed, conveyed unto the
defendant,- Alfred Stahl, the equal undivided one-
half part of the land hereinabove described, with

jq
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Complaint

all its buildings and appurtenances, which deed of
conveyance was accepted by the said Alfred
Stahl with full notice and knowledge of the con-
tract entered into as aforesaid for the erection of
a moving picture theater upon said land, and with
full knowledge of the fact that upon the comple-
tion of said building, there would become due and
payable unto the plaintiff the final payment of
fifteen hundred dollars.

4. On or about the thirtieth day of December,
nineteen hundred and twelve, the plaintiff fin-
ished the construction of said building, and by the
terms of said contract, the final payment of fif-
teen hundred dollars then became due from the
defendants to the plaintiff.

5. At the instance and request of the defend-
ants, Charles W. Poysher and Alfred Stahl, the
plaintiff performed extra work and furnished ex-
tra materials in the erection and construction of
said building, which extra work and materials
amount to the sum of five hundred and fifty-six
dollars, as shown on the bill of particulars to this
complaint annexed.

6. On April twenty-fifth, nineteen hundred
and thirteen, the defendant, Charles W. Poysher,
together with his wife, conveyed by deed, to the
defendant, Alfred Stahl, the remaining undivided
one-half interest in said land, with its buildings
and appurtenances, which deed of conveyance
was accepted by the said Alfred Stahl, with full
knowledge of the fact that the plaintiff had com-
pleted the erection of the said moving picture
theatre upon said premises, and had done all
other things necessary to entitle himself to the
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Complaint

final payment of the fifteen hundred dollars in
the aforementioned contract stated, and that he
had also performed extra work and furnished
extra materials of the value of five hundred and
fifty-six dollars.

7. The defendants, Charles W. Poysher and
Alfred Stahl, have not, nor has either of them
paid the sums in paragraphs four and five men-
tioned, or any part thereof.

8. The plaintiff has performed all the terms
and conditions of the said contract on his part.

9. The said debt is a lien upon said building
and land, by virtue of the provisions of the act
entitled,

“An act to secure to mechanics and
others payment for their labor and mate-
rials in erecting any building.’’

The plaintiff demands as damages the sum of
two thousand fifty-six dollars with interest and

pPAO+O AT CI111f

LOWY, LOWENSTEIN & LEBER,
Attorneys for Plaintiff.

The following is a bill of particulars of the
extra work, labor and materials furnished by the

said Saverio Rizzolo, trading as Rizzolo Construc-

tion Company, the amount and the kind of labor
performed, the materials furnished, and the
prices at which the same were performed and fur-
nished.

Change from wood beams to reinforced
concrete ceiling.......ccoeeeveeeeennnnn. —++++ $80.00
Concrete between beams and booth floor in
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Affidavit of Merit*

place of wood ... .,
One extra door covered with metal in

booth completed.......ccccvveeeeeiiiiiiiiiinnne.. 15.00
One double iron-trap door above iron lad-

S O TS OO SURN 8.00
Ifelx ®rass shore electric chandelier sets .. 72.00
One y2 shell with brass frame chandelier.. 10.00
Extra work cellar drain from rear yard to

68.00

cellar » o; -
To lower the two rear exits excavating re-

taining wall as per submitted estimate.. 253.00

Total...ccooeeeenn.... $556.00

Affidavit of Merits
(Filed, July 8, 1913)
ESSEX COUNTY CIRCUIT COURT

Saver io Rizzolo, trading under |
the name and style of Rizzolo I

Construction Company, /
Plaintiff, f Action at Law
vs* > On Mechanic’s
Charles W. Poysher and A1-f Lien.
fred Stahl, Builders and 1
Owners, |

Defendants. /

State of New Jersey, \
County of Essex. / ss:

Charles W. Poysher and Alfred Stahl, being
sworn, on their oaths say, that they are the
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Answer

defendants in the above stated cause, and that
they believe that they have a just and legal de-
fense to said action on the merits of the ease.

CHARLES W. POYSHER,
ALFRED STAHL.

Sworn and subscribed to before me this
7 day of July, A. D., 1913, at Newark, N. J.
Edward F. Schwartz,
Notary Public,
of New Jersey.

Answer
(Filed, July 21, 1913) 20
ESSEX COUNTY CIRCUIT COURT
Saverio Rizzolo, trading under
the name and style of Rizzolo
Construction Company,
Plaintiff, Action at Law
vs. On Mechanic’s
Charles W. Poysher and Al - Lien,
fred Stahl, Builders and 30
Owners,
Defendants.
Defendants Charles W. Poysher and Alfred
Stahl residing in Newark, say that:
First Defense :
40

1. Defendants admit the first paragraph.
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2. Defendants admit the second paragraph,
except that the payments under said contract in-
cluding the fourth and final payment, were only
to be made when all the conditions and covenants
of said contract had been performed and com-
plied with by the plaintiff and that fourth or
final payment was not to be made until the build-
ing was completed and accepted.

3. Defendants admit the conveyance set forth
in paragraph three but deny that the same was
accepted with the knowledge and notice set forth
in said paragraph.

4. Defendants deny the fourth paragraph.

5. Defendants deny the fifth paragraph.

6. Defendants admit the conveyance set forth
in paragraph six but deny that the same was ac-
cepted with the knowledge of the facts set out in
said paragraph.

7. Defendants admit the seventh paragraph.

8. Defendants deny the eighth paragraph.

9. Defendants deny the ninth paragraph.

Second Defense:

The defendant Charles W. Poysher denies that
he is the owner of the building and lands set forth
and described in said complaint and the defend-
ant, Alfred Stahl, denies that he is the builder of
the building referred to in said complaint.

Third Defense:

The defendants say that the plaintiff did not
provide all the materials and perform all the

4Q work mentioned in the specification and shown
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Answer

on the drawings prepared by Hyman Rosensohn,
architect, for the proper erection and completion
of all the general works required for the one-
story moving picture theatre building to be lo-
cated at No. 635 Bergen Street, in the City of New
ark, County of Essex, State of New Jersey, which
specifications are identified by the signature of
the parties and annexed to said contract as pro-
vided for in article one of said contract.

Fourth Defense :

The defendants say that the contractor did not
complete the several portions and the whole of
the work comprehended in the said contract on or
before the Thirtieth day of December, A. D.,
Nineteen Hundred and Twelve.

Fifth Defense:

The defendants deny that the plaintiff is en-
titled to any sum for any extra work because he
did not procure a written order from the owner
approved by the architect and an express agree-
ment in writing as to the cost of such alleged extra
work as provided for in Article III of said con-

tract.

Sixth Defense :

The defendants say that the plaintiff did not
procure a written certificate of the architect to
the effect that the fourth 6r final payment of Fif-
teen Hundred Dollars had become due, as pro-

vided in Article IX of said contract.
HUGO WOERNER,
Attorney for Defendants.

10

20

30
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Notice of Motion for Judgment of
Nonsuit

(Filed, )

ESSEX COUNTY CIRCUIT COURT

Saverio Rizzolo, trading under
the name and style of Rizzolo

. Construction Company, Action at Law
s Plaintiff, On Mechanic’s
Lien.

Charles W. Poysher and Al -

fred Stahl,
Defendants.

Sirs:

Take Notice that I shall apply to his Honor,
Frederic Adams, a Circuit Court Judge, at the
Court House, in the City of Newark, on Saturday,
the Twentieth day of September, Nineteen hun-
dred and thirteen, at 10 o’clock in the forenoon,
for a judgment of nonsuit in the above stated
cause, because no reply has been tiled by the
plaintiff to the answer of the defendants, tiled in

the above stated cause.
Dated, September 15, 1913.

HUGO WOERNER,
Attorney for Defendants.

To:
Lowy, Lowenstein & Leber, Esqs.,

Attorneys of Plaintiff,
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Subpoena
(Filed,
Subpoena ad Testificandum

The State of New Jersey to Harry Den- 1Q
(L. S) berg, Greeting, ss :

We Command You, that laying aside all and
singular business and excess, you be and appear
in your proper person, before the Essex County
Circuit Court to be held at Newark, in and for
the County of Essex on Monday the fourth day
of January at 10 o’clock in the forenoon of the
*same day to testify all and singular what you
know in a certain cause now depending and un-
determined in our Court, between gaverio Riz- 20
zolo, plaintiff and Charles W. Poysher, et al., de-
fendants, of a plea of contract on the part of the
plaintiff; and this you are in no wise to omit,
under the penalty of One Hundred Dollars.

Witness, Frederick Adams, Esquire, Judge of
our said Circuit Court at Newark, the second day
of January, One Thousand nine hundred and fif-
teen.

Joseph McDonough,
Clerk. 30
SAMUEL F. LEBER,
Attorney.

State of New Jersey, \
County of Essex. ]

Meyer E. Ruback being duly sworn according
to law deposes and says that on January 2, 1914,
he served a true copy of the within subpoena upon qq
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Harry Denberg therein named by handing the
same to him personally together with the sum of
Fifty Cents.
MEYER E. RUBACK.
Sworn and subscribed to before me this
T« 4th day of January, 1914.
Harold W. Headley,
Master in Chancery of New Jersey.

Order
(Filed, January 7,1915)

20 ESSEX COUNTY CIRCUIT COURT

Saverio Rizzolo, trading under
the name and style of Rizzolo
Construction Company,
Plaintiff, Action At Law

vs. On Meehan-
Charles W. Poysher and Al- ic’s Lien.
feed Stahl, Builders and
Owners,
30 Defendants.

This matter coming on to be heard on a motion
to strike out the complaint, and non-suit the
plaintiff, and the Court having heard argument
thereon, and having duly considered the matter,
it is, on this twentieth day of December, nineteen
hundred and thirteen, ordered, that the said mo-

4p tion be, and the same is hereby denied, and that
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Order Permitting Amendments

the defendants pay unto the plaintiff the sum of
five dollars as and for the costs of the said motion.

Let the foregoing order he entered.

FREDERIC ADAMS,
Circuit Court Judge,

Order Permitting’ Amendments
(Filed, January 7, 1915)

ESSEX COUNTY CIRCUIT COURT

Saveri o Rizzolo, trading under 20
the name and style of Rizzolo
Construction Company,
Plaintiff,
VS. On Lien Claim
Charles W. Poysher and Al -
fr ed Stahl, Builders and
Owners,
Defendants.
30

On application of Samuel F. Leber, attorney
for the plaintiff, it is ordered that the following
amendments to the lien claim herein filed are
hereby allowed:

1. Cross out the words “ builders and own-
ers.”

2. Add after the name Charles W. Poysher
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Order Permitting Amendments

the word “ builder,” and add after the name Al-
fred Stahl the word “ owner.”

3. Let the foregoing designation apply to every
part of the lien claim so 'that wherever Alfred
Stahl is designated as “ builder,” it snail be
changed to “ owner,” and wherever Charles W.
Poysher i1s designated as “ owner,” it shall be
cnanged to “ builder.”

4. Add to the first item of extra work in the
bill of particulars, the date “ in the month of Feb-
ruary and March, 1913” ; and the words “ under
contract between the builder and claimant” add
same dates and the same words to the second item
of the extra work; add the same dates and words
to the third, fourth, last and next to the last items
in the bill of particulars, after extra work.

On further motion for the plaintiff, it is Or-
dered that the complaint herein filed be, and the
same 1s hereby amended so as to read that the
work was completed on or about the 26th day of
April, 1913, in place of the 30th of December,
1912,

By order of

FREDERIC ADAMS,
Circuit Court Judge.
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(Filed, June 1,1915 Nunc pro tunc by order of the
Supreme Court)

ESSEX COUNTY CIRCUIT COURT
10

Saverio Rizzolo, trading under
the name and style of Rizzolo
Construction Company,
Plaintiff, Action at Law.

VS. On Mechanic’s
Charles W. Poysher and A1 - Lien.
ered Stahl, Builders and

Owners,

1. The plaintiff denies every allegation con-
tained in the first defence of the defendants’ an-
swer, inconsistent with the allegations of his com-
plaint.

2. The plaintiff denies every allegation con-
tained in the second defence of the defendants’ an-
swer, inconsistent with the allegations of his com-
plaint.

3. The plaintiff denies the allegations contained
in the third defence of the defendants’ answer.

4. The plaintiff denies the allegations contained
in the fourth defence of the defendants’ answer.

5. The plaintiff admits that he did not procure
the written order for extra work from the owner,
approved by the architect, and an express agree-
ment in writing, as to the cost of such extra work,
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as provided for in article 3 of the contract between
the plaintiff and defendants, but the plaintiff says
that he did not procure the said order and agree-
ment, because the provisions of said article 3 re-
quiring same, had been waived by the parties to
said contract.

6. The plaintiff, in reply to the sixth defence,
admits that he did not procure a written certificate
of the architect, to the effect that the fourth or
final payment of fifteen hundred dollars had be-
come due, as provided in article 9 of said contract,
but the plaintiff states that he has failed to pro-
cure such certificate because the architect has wil-
fully and fraudulently, and without good and suf-
ficient cause, withheld his certificate, although the

\'
plaintiff has become fully entitled to same.
LOWY, LOWENSTEIN & LEBER,
Attorneys for Plaintiff.
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Order
(Filed, January 9,1915)

ESSEX COUNTY CIRCUIT COURT

Saverio Rizzolo, trading as Riz- \ 10
zolo Construction Company, 1
Plaintiff, I
Vg (Action At Law.

Charles W. Poysher and Al- / On Mechan-
ered Stahl, Builders and 1 1ic¢*8 Lien.
Owners, 1

Defendants. /

It appearing to the Court that the judgment g
heretofore entered in the above cause was general
against Charles W. Poysher, builder, and
especially to be made of the lands described in
the plaintiff’s lien claim, and it also appearing
that said judgment should be made especially of
the building and lands described in the plaintiff’s
complaint.

It is therefore, on this ninth day of January,
nineteen hundred and fifteen, Ordered, that the
aforementioned judgment and the record thereof g
be amended and the same is hereby amended to
read that said judgment is to be made “ espe-
cially of the building and lands described in the
plaintiff’s complaint.”

Let this order be entered upon the minutes.

FREDERIC ADAMS,

Circuit Court Judge.
On motion of

Samuel F. Leber,
Attorney for Plaintiff. 40
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Judgment
ESSEX COUNTY CIRCUIT COURT

Action At Law.

On Lien Claim
After Verdict
Judgment en-
tered January

25019.
Saverio Rizzolo, trading under
10  the name and style of Rizzolo
Construction Company,

v Plaintiff, 6. A. D. 1915,

Charles W. Poysher and Al- ODQ%nzllzge $2,-
fred Stahl, Cost .
osts :
Defendants. Total -

Lowy, Lowenstein & Leber, ,
20 Attorneys for Plaintiff.

Judgment after verdict in the above entitled
action at law on lien claim was rendered on the
sixth day of January, A. D. Nineteen Hundred
and fifteen, in favor of the said plaintiff Saverio
Rizzolo, trading under the name and style of Riz-
zolo Construction Company and against the de-
fendant Charles W. Poysher generally for the
sum of Two Thousand Ninety-three Dollars and

30 “orty-three cents, damage to be specially made
of the lands of the defendant Alfred Stahl, owner.
Beginn ing at a point in the westerly line of Ber-
gen Street distant therein northerly three hun-
dred and five feet and thirty-one one-hundredths
of a foot from the corner of the same and Clinton
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Clerk’s Certificate

Avenue; thence (1) northerly along Bergen
Street seventy-five feet; thence (2) westerly at
right angles to Bergen Street one hundred and
five feet and six one-hundredths of a foot; thence
(3) southerly parallel with Bergen Street seven-
ty-five feet; and thence (4) easterly one hundred 1Q
and five feet and six one-hundredths of a foot to
Bergeii Street and place of Beginning; and the
sum of costs of suit.

Judgment entered and signed January 6, A. D.
1915.

WM. S. GUMMERE,
Judge.

20
Clerk’s Certificate
ESSEX COUNTY CLERK’S OFFICE

State of New Jersey, V
County of Essex. ]

>

I, Joseph McDonough, Clerk of the Circuit
Court, in and for the County of Essex in the
State of New Jersey. Do Hereby Certify that
the foregoing is a true and correct copy of the 30
notice of appeal and transcript of the proceed-
ings and judgment record in the case of Saverio
Rizzolo, trading as Rizzolo Construction Com-
pany vs. Charles W. Poysher and Alfred Stahl,
and the same is taken from and compared with
the original papers and record and as the same
now remains on the files of said office.



Grounds on Appeal

In Testimony Whereof, I have hereunto set
my hand and affixed the seal of said Court and
County at Newark, N. dJ., this 23d day of Janu-
ary, A. D. 1915.

Joseph McDonough,

mm Clerk.

U (L. S)
Ten cent Document Stamp attached across the
face of which reads as follows:
Joseph McDonough, County Clerk.
January 25, 1915,
Essex County.

2Q Grounds on Appeal -
(Filed, February 18, 1915)

NEW JERSEY SUPREME COURT

Saverio Rizzolo, trading under
the name and style of Rizzolo
Construction Company,

Plaintiff and Respondent,
30 vs.

Charles W. Poysher, Builder

and Alfred Stahl, Owner,
Defendants and Appellants.

Action At Law.
On Mechanic’s
Lien.
On Appeal.

The appellants state the following grounds of
appeal:

1. The Court denied the motion of the appel-
40 lants for a judgment of non-suit which motion
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was based on the fact that the respondent had
filed no reply to their answer. The order deny-
ing said motion is dated December 20, 1913, and
was filed January 7, 1915.

2. The Court on the trial of the case granted
the motion of the respondent to “ add to his re-
ply’’ allegations of fraud on the part of the ar-
chitect and waiver as to written authority on the
part of the owner, over the objections of appel-
lants on the ground of laches.

3. No reply was filed by the respondent to the
answer of the appellants.

4. The Court at the trial allowed the motion
of the respondent to amend the lien claim so that
Charles W. Poysher be designated as builder and
Alfred Stahl as owner in such places as it may be
necessary, the first item of extra work, for Eighty
Dollars, done in the month of February or March,
1913, by agreement between the builder and the
contractor, the claimant; the same date and the
same words to be prefixed to the other items of
the extra work: changing the date of the last
work done in the complaint from December 30th
to April 26, 1913, and the Court signed an order
allowing such amendments.

5. The order of the Court which is not dated
and is filed January 7,1915, allowing amendments
to the lien claim i1s an order made in the cause

and therefore void. It does not amend the lien
claim.

6. The Court denied the motion of the appel-
lants for a non-suit at the close of the respond-
ent’s case made on the following grounds:

10

20

30

40
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Grounds on Appeal

a. There was no testimony to connect Alfred
Stahl as builder.

b. So far as Alfred Stahl, builder was con-
cerned, because of the general rule that an undis-
closed principal cannot be held on a contract un-
der seal executed by an agent in his own name.

c. So far as Charles Poysher, owner, was con-
cerned, because the pleadings showed that he was
not the owner at the time the lien claim was filed.

d. So far as the lien claim 1is concerned, be-
cause the bill of particulars annexed to the lien
claim is radically erroneous, in not specifying or
exhibiting the amount and kind of labor per-
formed and of materials furnished, and the prices
at which and times when the same were performed
and furnished, and exhibiting the balance due to
respondent, both as to the extra work and the
work under the contract. Also because of the
statement as to the work and materials furnished
by contract did not state generally that certain
work therein stated was done by contract at a
price mentioned.

e. The testimony of respondent showed he
could not fix the dates of performance except by
his bills for delivery of materials, which is not
evidence.

/. If the extra work was eliminated there was
no evidence to show the date of the last work done
under the contract, or if there was competent tes-
timony, it showed that it was done the latter part
of February and the summons were not endorsed
in time.

g. The lien claim was void because of wilful
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and fraudulent misstatements of the matters di-
rected by statute to be inserted therein in that it
names Charles W. Poysher and Alfred Stahl as
builders.

h. Failure to produce a written certificate of
the architect to the effect that the fourth or final 10
payment of Fifteen Hundred Dollars, and the
extra work had become due as provided for in
said contract, or to show that the same was
fraudulently withheld.

i. Failure to procure a written order from the
owner approved by the architect and an express
agreement in writing as to the cost as provided in
said contract or to show a waiver thereof.

j. Variance, the declaration state last item of 20
contract work as December, 1912, proof, if any,
February, 1913.

k. Even under the amendment made at the
trial, the bill of particulars is not sufficient in
stating the dates in February and March.

7. The Court denied the motion of the appel-
lants for the direction of a verdict made on the
grounds that there was no evidence to go to the
jury to show the completion of the contract in ac-
cordance with its terms, to show a fraudulent
withholding of the final certificate of the architect
or to show a waiver of the written agreement as
to extra work, and that there is no evidence to
show the date of performance of the contract and
extra work.

8. The lien claim is void because it does not
contain a bill of particulars exhibiting the amount
and kind of labor performed and materials fur- 40
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nished, and the prices at which and the times
when the same were performed and furnished and
exhibiting the balance justly due to such claimant,
both as to work done under the contract and as
to the alleged extra work, neither does the state-
ment as to the work and materials furnished by
contract state generally that certain work was
done by contract at a'price mentioned.

This is true of the lien claim before as well as
after the attempted amendments.

9. It, the lien claim, i1s void because of wilful
and fraudulent misstatements of the matters di-
rected by statute to be inserted therein in that
Charles W. Poysher and Alfred Stahl are named

as builders and owners.

20 10. The lien claim was discharged by failure

to i1ssue summons in the suit on 'such lien claim
within four months from the date of the last work
done or materials furnished in such claim and by
failure to have the time of issuing such summons
endorsed on the said lien claim by the clerk with-
in four months from such last date.

11. There was a variance as to the date of the

last work done thé complaint stating the last work

30 done December 30, 1912, the evidence February,
1913.

12. The respondent did not perform the con-
tract between himself and appellant, Charles W.
Poysher, on which the judgment is based, in ac-
cordance with the term of said contract.

13. The respondent did not produce the writ-
ten certificate of the architect to the effect that
40 the fourth or final payment of Fifteen Hundred
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Dollars, and the extra work—had become due as
provided for in said contract nor was it shown
that the same was fraudulently withheld. Nor in
case of such waiver was it shown that there had
been a performance of the contract sufficient to
entitle respondent to recover.

14. No written order was procured from the
owner approved by the architect and an express
agreement in writing as to the cost as provided
in said contract nor was a waiver thereof shown.

15. There 1s no evidence, or at least not suffi-
cient evidence, to show the dates when the work
and materials were furnished under the contract,
nor of. the dates when the extra labor was per-
formed and materials furnished.

16. The items charged for as extra work are
all required by state or city laws; or state or cor-
poration laws relative to the erection and con-
struction of buildings, with which laws the plain-
tiff below had obligated himself in the contract
to comply with, and they are therefore part of the
contract work and not extra work. In addition
the item of Two hundred and Fifty-three Dollars
charged for lowering the two rear exits, excavat-
ing and retaining wall to the rear of the theatre
wall was caused by the plaintiff’s own error in
erecting the exits several, feet above where the
plans required it to be placed.

17. The order of the Court amending the judg-
ment record dated and filed January 9, 1915, was
made without notice to appellants.

The following questions were admitted.

18. To the witness Saverio Rizzolo.

10
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“What did he (Rosensohn, the architect)
say to you?”

419. To the same witness “ What did you say?”

20. To the witness Florian Hable “ Did you
install it (heating system) according to specifi-
cations?”

21. To the witness Alfred Stahl “ Were you
interested in running that theatre?”

22. To the same witness “ And you sold him
(Denberg) that property with a defective heat-
ing plant?”

23. To the witness Charles W. Poysher “ Do
you know when Rizzolo stopped work on that
building?”

24. To the witness Harry Danberg “ Did he
(Dr. Stahl) tell you that the plumbing was loose
and out of order?”

The following answers were admitted.

25. By the witness Saverio Rizzolo “1 went
in two or three days to the architect, and I hear
they want to pay so many per cent—.” “ Ten per
cent.’*

The following questions were overruled.

26. To the witness Nathan Myers “ What is
the capacity of the boiler ?”’

27. To the same witness “ Will you turn to
that section and read i1t?”

28. To the same witness “ When was that
building code put in force?”

29. To the same witness “ As to the concrete
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between the beams and the booth floor in place of
wood, 1s there any law or ordinance covering that,
requiring concrete between the beams and the
booth floors?”

30. To the same witness “ In your opinion Mr.
Myers, the drain from the rear yard to the cellar,
which is charged for as extra work, under the
plans and ’specifications is that extra work?”

31. To the same witness “In your opinion,
then, this means a drain from the rear court, or
yard, to the front?”

32. To the same witness “ In your .opinion, ex-
amining the plans and specifications, what do the
words in the specification mean: ‘Drain the court

”

to sewer.’

33. To the same witness “In your opinion,
then the exit door used as an exit would not be
extra work under the specifications?”

34. To the same witness “ And can you tell us
whether or not there is any provision in the build-
ing code requiring reinforced concrete ceiling in
a building similar to this?”

35. To the same witness “ How, in your opin-
ion, would the architect in this case, considering
the plans and specifications and the building,
from your examination, be justified in issuing a
final certificate under the contract?”

36. To the witness Alfred Stahl “ What was
said at that time (when he and Poysher were at
Rosensohn’s office.)”

37. To the same witness “ Was that conversa-
tion in relation to the contract on this building ?”

10

aq
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38. To the same witness “ What about the pur-
chase price?”

39. To the same witness “ You said a minute
ago that you had no interest in that building.
What did you mean by that?”

40. The verdict of the jury was excessive in
that they made no deductions from the claim of
the respondent for work not done and materials
not furnished nor for work and materialst not
done or furnished in accordance with the con-
tract, nor for loss caused by a failure to finish the
work within the time designated by the contract
nor for items stricken out at the trial.

41. Time was of the essence of the contract.

42. There 1s no evidence to support verdict
of the jury and the judgment.

43. The verdict of the jury and the judgment
are contrary to the evidence.

44. The verdict of the jury is contrary to the
charge of the Court.

45. The judgment should have been in favor
of the appellants and against the respondent.

46. The charge of the Court is erroneous.

HUGO WOERNER,
Attorney of Appellants.
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ESSEX CIRCUIT COURT

Saverio Rizzolo, trading under
the name and style of Rizzolo
Construction Company, 10
Plaintiff, Action at Law.
Vs.
Charles W. Poysher and A1 -
fred Stahl.

Monday, January 4, 1915.
Before Hon. Frederic Adams, J., and a jury.

Appearances: 20
Messrs. Lowy, Lowenstein & Leber for plain-
tiff, by Sajnuel F. Leber, Esq.
Hugo Woemer, Esq., appeared for defendants.

Plaintiff’s counsel moves that plaintiff be al-
lowed to add to his reply allegations of fraud on
the part of the architect and waiver as to writ-
ten authority on the part of the owner.

Defendants’ counsel objects on the ground of
laches. 3q

Motion granted.

A jury is called and sworn.

Mr. Leber opens for plaintiff.

Mr. Woemer open for defendants.

SAVERIO RIZZOLO, plaintiff, sworn in his
own behalf:

Direct-examination by Mr. Leber: 40
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Saverio Rizzolo—Direct

Q, Mr. Rizzolo, yon reside here in this city? A.
Yes, sir.

Q. What i1s your business? A. Contractor,
builder.

Q. How long have you been in this business?
A. Twenty-five years.

Q. Do you trade under any— A. Under the
name of Rizzolo Construction Company.

Q. How long have you traded under this name?
A. About six or seven years or five; I am not
sure about it; it 1s over five.

Q. Do you know Charles W. Poysher? A. Yes,
sir.

Q. Have you had any business transactions
with him? A. The first time I met him was some
time in August, 1912; I estimated for a moving
picture.

Q. Where was that moving picture theatre to
be located? A. Five hundred thirty-five Bergen
Street.

The Court: You have a “written contract,
have you not?

Mr. Leber: Yes. I offer in evidence the
written contract between the parties—this
1s the filed copy—Dbearing date the 29th
day of October, 1912, and filed on the 28th
day of November, 1912, in the office of the
clerk of this county. I think it is the 28th
of November.

Exhibit P-1 marked.

The Court: Are the plans on file?

Mr. Leber: No, sir.

The Witness: They are on file in the city de-
partment.

The Court: I meant on file with the
County Clerk.
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Q. Mr. Rizzolo, I show you Exhibit P-1 (paper
shown to witness). Is this the contract and
specifications referring to this moving picture
place? A. Yes, sir.

Q. Mr. Rizzolo, I show you a set of plans (blue-
prints shown to witness). Are these the plans
handed to you referring to this theatre? A. Yes,
Sir.

By the Court: Q. How jnany papers are there,
Mr. Rizzolo? A. Four.

Q. Those are the plans by which you worked?
A. Yes, sir—well, a copy of them.

By Mr. Leber: Q. Have you the copy which
was furnished you for working purposes? A. I
ain’t got it, except a portion that I gave to you
last time.

Q, You have not got the complete set? A. No.

By the Court: Q. How many were there in the
complete set? A. Four, just—

Q. Like that? A. The same amount.

By Mr. Leber: Q. Just like this? A. Exactly
alike.

Mr. Leber: This copy was taken from
the city files, if your Honor please, and I
offer it in evidence.

(The blueprints referred to are shown to
defendants’ counsel.)

By Mr. Woerner: Q. Do you know who filed
these plans?

Objected to.

A. I do not.

Mr. Leber: I do not think Mr. Woerner
is entitled to any cross-examination now,
at this time.

Mr. Woerner: You are offering these in
evidence, are you not?

Mr. Leber: Yes.

20

40
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Mr. Woerner: Yon say these are the filed
plans?
The Court: This is cross-examination on
your offer.
Q. Do you know who filed these plans? A. It
2Q must be the architect or Mr. Poysher.
Q. You do not know of your own knowledge?
A. No.
Q. Did you get the permit? A. The permit
was given by Mr. Rosensohn.
Mr. Leber: 1 object to that.
The Court: Confine yourself to the offer.
Mr. Woerner: No objection.
Exhibit P-2 marked.
By Mr. Leber: Q. Mr. Rizzolo, I call your at-
20 tention to the second sheet of P-2. Did the copy
furnished you for working purposes contain the
red notations!, or the notations in red pencil mark
that you find on this sheet (shown to witness) ?
Objected to.
A. No.
Mr. Woerner: I think you either ought
to use these plans, or the one that he had.
If ~counsel introduces these plans and
claims that they are not the proper plans,
30 I do not see where we come out. I want a
set of plans that were used. If those were
not the set, I think we ought to get others.
The Court: This raises the question
whether the witness did in fact work to the
plans which were on file officially in the
City Hall.
ODbjection withdrawn.
The Court: What do you say to that question?
40 0. (Question read.) A. On the plans that I
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done the work, it was facsimile of these same
plans, except there was no mark of any red pencil
or any other mark at all, except the blueprint.

The Court: All you are asked is whether on
sheet 2—

The Witness: There was no mark on my plans, jq

Q. I call your attention to sheet 3. There
seem to be some notations upon it in red pencil.
Now, mark the copy that was furnished you for
working purposes, did that contain the red pencil
marks (indicating) ? A. No, no mark at all.

Q. I call your attention to the fourth sheet.
There seem to he some red marks, or marks in
red pencil, on this. Did the plans yon received
contain the red pencil marks (indicating)f A.
No, sir. 20

Q. Now, in all other respects were the plans
furnished you similar to theset A. Yes, sir.

The Court: Are these red notations im-
portant to your case?

Mr. Leber: I do not know; I simply saw
them for the first time this morning.

The Court: Well, so far as you know,
they are not important?

Mr. Leber: So far as I know, they may
not be important. I wanted to identify the
exact copy.

Q. From whom did you get the plans and speci-
fications for this job? A. From the architect.

Q. Who was he? A. Hyman Rosensohn, 800
Broad Street.

Q1 When did you commence to erect this build-
ing, Mr. Rizzolo? A. That was in the latter part
of November, 1912, we started the excavation.

Q. The contract bears date the 29th day of Oc- 40
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Saverio Rizzolo—Direct

tober, 1912. What was the reason of the de-
lay between the date of the contract and the
date of the commencement of this work? A. Af-
ter the contract was signed at the office of Mr.
Rosensohn, he came to me with Mr.—after the
contract was signed at the office of Mr.
Rosensohn he requested me not to start until the
contract will be put on file.

By the Court: Q. He told you not to start un-
til the contract was on file? A. Yes, sir.

Q. Who told you that, the architect? A. The
architect and Mr. Poysher—that they had to do
some other thing, which he didn’t explain to me,
but only told me not to start in until I would be
notified.

®y Mr. Leber: Q. Well, who notified you to go
ahead? A. Mr. Rosensohn.

Q. And did you-go ahead? A. Yes, sir.

The Court: What does the contract say
as to when the work shall begin and when
it shall be finished?

Mr. Leber: There 1s nothing stated as to
when the work shall commence, but the con-
tract states that it shall be finished on or
before the 30th day of December, 1912.

Q. Did you erect that building, Mr. Rizzolo ? A.
Yes, sir.

Q. Did you erect it as provided for in your con-
tract? A. Yes, sir. I done more than what it
called for. Some places in the foundation I had
to go deeper, and I don’t charge nothing for it.

Q. When did you finish the work? A. Mr. Poy-
sher took possession on Washington’s Birthday,
they opened up.

Q- What year? A. Nineteen hundred?thirteen.
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Q. Well, you say he took possession on Wash-
ington’s Birthday. Was your work finished at
that time? A. It was all finished with the excep-
tion of some railing which the architect come af-
terwards and make me do.

By the Court: Q. Who was it that took posses- jq
sion? A. He takes possession and runs the place.

Q. Who? A. Mr. Poysher.

Q. Anyone else? A. Well, all his men.

Q. Did Dr. Stahl take possession? A. Well,
Dr. Stahl wasn’t there that time, but he come be-
fore that time, and he wants to know why I don’t
go ahead with the work.

The Court: Q. Never mind. I did not ask you
that.

By Mr. Leber: Q. When did you put that rail- 20
ing in and when did you finally finish all the work
required of you? A. The railing was put in dur-
ing the month of February, the end of February.

Q. The end of February? A. Yes, 1913.

Q. Did you do any work in March? A. Yes.

Q. And did you do any work in April? A. Yes,
Sir.

Q. When were you through with all your work
there? A. About the 26th day of April. This
was 'most all extra work. 30

Q. Now, Mr. Rizzolo, you do not speak English
very plainly, and it would help us all if you speak
slowly and as distinctly as you possibly can. A.
All right.

Q. I did not understand that last answer at all,
and I am sure that the jury did not. A. The gen-
eral work was complete on April 26th.

By the Court: Q. The general work? A. Yes,

sir. I call it general on account there was a, lot
of extra work. 40
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Q. Aside from the extra work? A. Including
the extra work and all.

Q. The extra work and all? A. The regular con-
tract with all extra work, on April 26th, it was
complete.

By Mr. Leber: Q. After April 26th, 1913, did
you do any more work upon this building? A.
No more. >

Q. Now, during the time that you were con-
structure this building did you see Dr. Stahl on
the job? A. Yes, sir.

!Q What was he doing there? A. He came
around and see how the work was getting along,
why can’t we rush it any more, and I told him it
was lack of money, and he told me that—

Q@ It was what? A. Short of money, and Mr.
Poysher wasn’t able to pay me according to the
contract, and he said that day, “ I just put in the
Clinton Trust Company about $2,400 cash in my
name and Poysher’s name. You go ahead with
the work,” and give me some money, give to Wit-
tel $500, check signed by Poysher and Stahl.

Q, Who was Wittel? You said he gave $500
to Wittel. Did you not say that just now? A.
Yes, sir.

Q. Who was Wittel? A. Wittel was the man
that furnished cement blocks.

Q. A material man? A. A material man.

Q. When was this conversation that you had
wuth Stahl? A. Sometime in December.

Q. How far had you gone on with your work?
A. We had the roof on.

Q Was that the first time that you saw Dr.
Stahl there? A. I saw him before.

Q. And did you see him after that day? A.
Yes, several occasions.
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Q. What did he do there on the job? A. Used
to look around, like any owner have a right to
look.

Q. Did you know that he was an owner? A.
Well, Poysher told me that he was the owner—
part owner.

The Court: I understand there is no
point made about that if I understood
Mr. Woerner. If I understood you, there
was no point about the liability on the part
of either of these defendants, except such
questions as might arise out of the char-
acter of the work that was done.

iMr. Woerner: Well, not as to ownership.

The Court: I noticed in your pleadings
something about the ownership as bearing
on the question of liability. I asked a ques-
tion which was intended to get your idea
on the subject, and I understood you to say
that you did not rely for a defense on any-
thing in this ease except on the fact that
the work was not properly done, that no
architect’s certificate was obtained and
that the requirements of the contract as to
extra work were not performed.

Mr. Woerner: I misunderstood your
Honor. I claim that Dr. Stahl was not
liable as a builder. As to the fact of
ownership, I do not care, because it is not
material, but as to liability under the con-
tract, I will show that under the contract
Dr. Stahl is not liable.

The Court: Very well. I wanted to*un-
derstand you.

Q. Did you get the first payment? A. I got
the first payment from Mr. Poysher.
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Q. How did you get it, by cash or check!" A.
Sometimes, part in cash—

Q. No, I am talking about the first payment!
A. I got the first payment in five different times,
part in cash and part in check.

10 Q- Did you get it when you were entitled to it!
A. Well, he gave me part before and part after-
wards I was entitled; he, didn't have it and I had
to wait for it.

Q. The contract provides that you were en-
titled to the first payment when you were ready
for the ceiling beams. Now, do I understand
that you got some of this.$1,000 before you were
ready for the ceiling beams! A. Yes, sir.

Q. How; much did you get before you jwere

20 ready for the ceiling beams! A. About $500.

Q. And the balance after that! A. The balance
after that I had pretty near the roof on.

Q. Then you had the roof on! A. I had pretty
near the roof on when he gave me the balance.

Q. Well, when you got the first money from
Mr. Poysher you did not have an architect’s cer-
tificate, did you! A. No.

Q. Did you get the architect’s certificate for
that first payment! A. Well, I got it after I had

30 about $500 or $600; then I got the certificate, and
I gave it to Mr. Poysher and he gave me the bal-
ance, and still i1t left about $100 short, which he
gave me a week later.

By the Court: Q. Well, did you ever get an
architect’s certificate for the full amount of your
first payment! A. I did.

Q. That was $1,000, was it not! A. Yes.

Q. You got an architect’s certificate for $1,000!

40 A. I don t get it direct myself; Mr. Rosensohn he
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gave 1t to 'Mr. Poysher, and. Mr. Poysher
brought—

Q. Well, yon got an architect’s certificate for
$1,000? A. Yes, sir.

Q. That was your first payment? A. Yes, sir.

By Mr. Leber: Q. Yon did not get that cer-
tificate from Mr. Rosensohn? A. No, sir.

Q. Who handed you that certificate? A. Mr.
Poysher.

Q. For what purpose did he hand you that cer-
tificate? A. Well, he went down there and got
it. I went to Mr. Rosensohn; I wanted he shall
give it to me. He says he sends it to Mr. Poysher,
and then Mr. Poysher brought me the certificate,
and I sign it, and he gave me the balance of the
money. » )

Q. Now, did you get your second payment of
$900? A. I got it in the same way, partly on ac-
count.

Q. You mean in part payments? A. Yes.

Q. From whom did you get the $900? A. Well,
I get about $500 or $600 from Mr. Poysher in two
different payments.

Q. And from whom did you get the payments ?
A. Well, when I reached two payments—I had
two certificates all at once. Mr. Stahl was away,
and Mr. Poysher wasn’t able to pay any more
money, and in fact Mr. Stahl come and wanted
to know what was going on, and at that time he
placed the money in the trust company, the Clin-
ton Trust Company, and that time I handed him
both certificates ; in fact, even the certificate was
given to Mr. Poysher again by Mr. Rosensohn.

Q. You say you handed both certificates? A. 1
signed both certificates.

By the Court: Q. Did you get an architect’s

jq

20

30



42

Saverio Rizzolo—Direct

certificate for your second $900 payment? A. I
did.

By Mr. Leber: Q. When you refer to both cer-
tificates do you refer to the certificate for the first
and second payments or the second and third? A.

10 I mean the second and third, $900 and $1,200.

Q. And that was the time when Stahl told you
about the money that/he deposited in the Clin-
ton Trust Company? A, Yes.

Q. And did you get your money then? A. Well,,
not all together, but he holds $500—he gave up
$500 to Wittel, cement blocks, and he told him he
gives him the balance; he agreed to give him the
balance a little later; but I had to sign the cer-
tificate and give it up to Mr. Stahl and Mr. Poy-

20 sher.

Q. Did you ever get any money from Dr. Stahl?
A. Yes, sir.

Q. How much money did you get from him?
A. There was a check—I don’t remember—$250
of that money.

Q. $250? A. Something like that; I don’t re-
member. Anyway, some check he gave to me.

Q. Can you tell us when it was that you got
the $250 from Dr. Stahl? A. Well, I can’t tell

30 exactly, but it was some time in January.

Q. What year? A. 1913. He must have the
check.

Q. Now, you say that you finished this work
about the 26th of April, 19137 A. Yes.

Q. Now, did you ever get the $1,500 payment
provided for as the last payment on this job? A.
No, Mr. Stahl refused to pay.

Q. Did you see him about 1t? A. Yes.

Q. When did you see Mr. Stahl? A. When the

40 performance wjas on in that place, right on.
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Q. What performance? A. Well, this moving\
picture theatre.

Q. Well, they were running performances
there? A. Yes, sir.

Q. Did you ever get an architect’s certificate
for this last payment? A. How can I get it
when—

Q. Never mind that. Did you get it? A. No.

Q. Did you ask for it? A. I asked half a doz-
en times from Mr. Rosensohn.

Q. What did he say to you?

Mr. Woerner: I object to that question.
I do not think we ought to be bound by
what Rosensohn said.

The Court: He was your agent, was he
not?

Mr. Woerner: Yes. I do not think he
can bind us by declarations which we can
not deny.

The Court: (After further argument.)
I will overrule the objection.

Defendants’ counsel objects to this rul-
ing of the Court.

Objection noted as ground of appeal.

Q. What did Rosensohn tell you? A. Mr.
Rosensohn told me that Mr. Poysher told him not
to 1ssue a certificate, because he didn’t have the
money; if he would issue the certificate it would
put him in trouble, and he has got to wait until
Mr. Stahl sends the money; and several times
when I went to Mr. Poysher, and one day I was
kind of a little nervous and anxious, that he came
down with me to Rosensohn—

Objected to.

ja
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are asked about what the architect said to you.

Q. You say that you went down to see the ar-
chitect a number of times is that right? A. Yes,
Sir.

Q. Now, the first time you went down to see

2Q him, you have given us the conversation haven’t
you? A. I did already, yes.

Q. Now, did you see, the architect again after
that? A. I went to see Mr. Poysher-*-

Q. I did not ask you that. Did you 'see the
architect after that? A. Yes, I see him four or
five times more.

Q. Did you ever see Mr. Poysher about this
last payment? A. I did.

Q. Did you have any conversation with him

20 about it? A. Yes.

Q. What did you say to him? A. I told Mr.
Poysher that I wouldn’t go on any more with
that extra work unless he makes the final pay-
ment, because I didn’t have no money and I had
bills to pay, but he told me, “ Rizzolo,” he says,
“look here; I can’t get money from Mr. Stahl
until all the work 1s complete, even this other ex-
tra and if you don’t do that I can’t help it; the
money I got no more; it is lost” ; because he

30 loaned money outside. And then he says he got
to sell half interest to Mr. Stahl to get enough
money to complete this building. “ Now,” he said,
“when I have the money myself I give to you,
but this time I can’t help it.” Then I says “ Tell
Mr. Rosensohn to give me the certificate” —

Ry the Oourt: Q. Are you telling what Poysher
said to you or wthat the architect said to you? A.
Mr. Poysher told me—me and Mr. Poysher, we

40 went to the corner of Clinton Avenue, and he tele-
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phoned Mr. Roseasohn, and he told Rosesohn—

By Mr. Leber: Q. Well you do not know
whether he had Rosensohn on the other end of the
wire, do you? A. Well, Poysher called me inside
and made me hear what Rosensohn would say.

Q. Well, did you hear what Rosensohn said? A.
I did.

Q. What did he say? A. Well, Mr. Rosensohn
said, “I am ready to give a certificate,”” Of
course, my idea was this—

Q. Never mind what your idea was. What did
Rosensohn say? A. Rosensohn said, “ Have you
got the money to pay Rizzolo?’’ He said, “ Yes.”
“All right, bring the money down, and the cer-
tificate I can issue any time in your presence.”
“Well,” Mr. Poysher said, “ I ain’t got no money
with me, but I got to wire Mr. Stahl to send me
a check, and later one will be up ; in two or three
days I will have it.” When you get the check
bring it down, and I will issue the certificate.’’

Q, Did you go down to Rosensohn’s two or
three days after that? A. I went every two or
three days.

Q. Did you ask for your certificate? A. Well,
he said, “ Bring Mr. Poysher in.”

Q. Did you bring Poysher down? A. He
wouldn’t come with me.

Q. Did you ask him to go down? A. Certainly,
several times.

Q. Well, at this time, while you were going
down to the architect’s for your certificates, did
you see Stahl? A. I did not.

Q. Well, did you ever get your certificate? A.
No.

Q. When was it that you made your last re-
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quest for a certificate? A. That was about some-
time May 10, 1913.

Q. Of whom did you make your request? A.
To Mr. Eosensohn.

Q. Was that the last request that you made?
A. T believe so.

Q. What did he say to you? A. Well, he said
he can’t issue a certificate, because Mr. Poysher
told him not to give me a certificate; he said, “ If
I give it to you, he don’t pay you anyway.”

Q. Did Mr. Eosensohn ever say to you that you
were not entitled to your certificate?

Objected to as leading.
Question withdrawn.

Q. What did you do after you made your last
request on Eosensohn for your certificate? A.
Well, we met on 535 Bergen Street myself, Mr.
Poysher and Mr. Stahl, and I wanted to know
why—

By the Court: Q. When was this? A. That
was some time in May.

Q. Yourself and the architect and Mr. Stahl?
A. Yes, sir.

By Mr. Leber: Q. Was the architect here? A.
I think it was a meeting with all four there.

Q Who made that meeting up? A. Mr. Stahl,
Mr. Poysher and the architect.

Q. Did they ask you to be there? A. Yes, they
notified me to come up there.

Q.-Didyougo? A. I did.

Q. What took place? A. Well*, they looked
around, and they claimed that the painting in this
moving picture wasn’t satisfactory to Mr. Stahl,
especially on the cement block.

Q What was the matter with the painting,
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Rizzolo! A. We painted on the cement block.
These cement blocks are porous ; there was no—
with plaster on top of the cement block; that is
what the specifications call for; and the cement
blocks are porous. When the outside weather is
damp the cement block absorbs the moisture, and
no doubt they make a change in the color in-
side.

Q. Did it change the color of the painting! A.
Yes.

The Court: What do the specifications say
about painting the cement blocks!

Witness : The specifications call for one coat of
waterproof—-

Objected to.

The Court: Wait a minute.

Mr. Leber (reading): “ All painting to
be done in a first-class, workmanlike man-
ner. Materials to be of the very best de-
scription. Cover all sap knots etc., of the
woodwork smoothly before priming with a
strong coat of shellac. Putty up all wood-
work smoothly before priming. All tin to
have two coats of Prince’s metallic paint.
Exterior: To be painted two coats in
color selected. |Casings and cornices on
front to have three coats. Interior: Use
Flood & Conklin Company’s crystal finish
varnish. All other woodwork to be stained
and to receive two coats of hard oil finish.
Metal ceiling to be painted two coats in
color as selected by owner. Do all neces-
sary painting and staining to make a com-
plete job.”

The Court: What portion is to be con-
structed of cement blocks!
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Witness: It comes now.

Mr. Leber: The walls of the building
were to be of cement blocks.

The Court: Then do you understand that
the specifications call for the painting of
the cement block?

Mr. Leber: No, sir; I think it refers to
the interior.

Witness: The interior.

Q. The theatre was built of cement blocks? A.
Cement blocks.

Q. And plaster on the blocks? A. Before I
plastered, I think the specifications calls for one
coat of liquid filler, what wie call waterproof.

Q. Did you do that? A. The man done it.

Q. It was done? A. The 0. K. Roofing Com-
pany did it.

Q. And you did that work? A. It was done.

By the Court: Q. And that was put on what?
A. On the cement block.

Q. You had your cement blocks first, and then
you put on a coat of shellac? A. One coat of R.
I. W. waterproof.

Q. And then you put it on that? A. Yes.

Q. Well, did they complain of that? A. They
say 1t shows some spot on the plaster. The work
was done in the wintertime and it wasn’t per-
fectly dry and those cement blocks always chang-
ing the face of uniform color. They call for two
coats and I put on about five coats.

Q. Did it change— A. Always was some spot.

Q. Did it chage a uniform color? A. Not al-
ways ; there was always some spots show.

Q. There were always some spots? ‘“A. Yes,
Sir.
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Q. Yon plastered on the shellac? A. Yes, sir.

Q. Then did you paint the plaster? A. Yes,
Sir.

Q. And was. thisj called for by the specifica-
tion? A. Two more coats than the specifications
called for. ’

By fMr. Leber: Q. Well, I believe you were
telling the Court and jury of this meeting which
took place between you and Poysher and Stahl,
and I believe you said the architect was there,
and they made these complaints about the paint-
ing? A. Yes.

Q. What was said? Go on and tell us the con-
versation. A. Well, they were talking between
the three; I was standing a little wuys. He says,
“ Rizzolo, I will' ask you some allowance’—

Q. Who said that? A. Mr. Stahl. He was will-
ing to pay, talking about $250, or a couple of hun-
dred dollars, and Mr.—the architect says, “ Well,
I ain’t got nothing to say about that. I seems
to me, even if this block has got to be painted, it
don’t cost more than $30 or $40, but if Rizzolo
wants to allow you $1,000, it is up to him.” And
then the thing w]as stuck, and they told me to let
them know. I went in two or three days to the
architect, and I hear they want to pay so many
per cent—

Objected to.

‘Q How many per cent? A. Ten per cent.

By the Court: Q. You say you heard it. Who
told? A. The architect.

Q. What did he say? A. “ Those people make
you an offer of ten per cent.”

By Mr. Leber: Q. Ten per cent of your claim?
A. Yes, sir.
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Q. What did you say? A. Well, I laughed. 1
says* *What do you mean?” to the architect.
“Anybody come to me, if I done the job for-$4,-
600 and pay all the bills myself, not a dollar, and
then I lose $400 or $500 on the job, I can’t pay at
aU”’-

Objected to.

By the Court: Q. Ju§t tell us what the archi-
tect said to you on this occasion. You say they
offered you ten percent and you laughed? A.
Well the architect told me, “ Nothing to do; I
wouldn’t have nothing of that kind in my office.”
“What shall I do? Give me the certificate.” He
says, “ It 1s too late now. If I give' you the cer-
tificate, I can’t date on my books the certificate I
giye back. You better sue these people. They
don’t have even no intentions to pay.” And then
I went to my lawyer and brought suit later on.

Mr. Leber: I offer in evidence the lien
claim filed in this case.
Exhibit P-3- marked.

By Mr. Leber: Q. Mr. Rizzolo, did you do any
work besides the contract work? A. Yes.

Q. What work did you do? A. I done a cellar
drain. The first time, it was in the wintertime
when we do the work, and the moving picture
slopes in the rear. There was no sewer provided
in the plans.

Q. Can you hold this plan up so that the Court
and jury may see what you are talking about
(handing blueprint to witness)? Will this blue-
print show it? A. Yes, sir.

Mr. Leber: Suppose we put that on here, and
point out to us what you mean.

(Blueprint placed upon the wall.)
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Q. Now, take this pointer and point out to the
Court and jury what you mean by this cellar
drain. A. (Indicating on blueprint) This cellar is
about seven feet below the sidewalk, running
from here to here, and the rest of the cellar only
slopes in the rear, about four feet six from this
point.

The Cjourt: Where is that item on your
bill of extra work?

Mr. Woerner: Next to the sewer.

The Court: Extra work, cellar drain,
$682

Mr. Leber: Yes, sir.

Witness: The rain comes before I had the roof
on, and I had this place so that there was about
three or four feet of water in this place, and Poy-
sher came around and says, “ What are you doing,
excavating?” I says, IIWhat can I do? 1 can’t
drain this water;’’ and the only way was to make
a drain from this cellar to this place (indicating).

By the Court: Q. Who said this? A. I said to
Mr. Poysher. “ Well,” he said to me, “ don’t the
plans and specifications provide for any sewer
from this place to this place” ? I says, “ No.” He
looked at the plan, and he didn’t find any. Then
he went down to Rosensohn and talked the mat-
ter over with him.

By Mr. Leber: Q. Did you go with him? A. I
did not. Mr. Poysher went down and explained
it—

Q. Well, you were not there, were you? A. No.

Q. Then you do not know whether he explained
it or not. A. Well, he must have explained it
because when we came back—

Q. Never mind that. What did he tell you to
do? A. He said, “ Go ahead and make a drain,

jq
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and make it as cheap as possible.” And I figured
1t out the best to do was excavating, because I had
to go around four feet, then back five feet. I esti-
mated it costs about $62.
Q. $62? A. $62 or $65.
in The Cfourt: How much have you charged for
t?
Witness: Well, about $67; I don’t remember ex-
actly.
Mr. Leber: Have you got any memorandum of
that?
By the Cjourt: Q. What did you say to him at
that time, if anything about what it would cost?
A. T said about $65.
By Mr. Leber: Q. You charge in your lien claim
20 $68. Have you made a mistake? A. I don’t re-
member exactly. I charge whatever I put on the
bill.
Q. Did you ever give him a bill? A. No, only
I told him about it, and then asked him to give me
a contract for this $68. Then he says, “ Rizzolo,
what 1s the use of making a contract? Don’t you
trust me?” He says, ‘I will pay you.” “ Well,”
I says, “ You better make a contract.” “ Well,”
he says, “ my word is just as good. Didn’t I tell
30 y°u to go ahead?” Well, I didn’t think anything
about it, so my men went ahead and done the ex-
cavating, open up the trench, and after the trench
was done all the water run to the front of the cel-
lar, and then I laid a pipe from this to the front
sewer (indicating on blueprint).
Q. And for that you charged $68? A. Yes.
Q. For the excavating and the pipe? A. For the
excavating and the pipe.
Q. Now, you say the plan does not show any
40 sewer there? A. No.
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Q. Was this the first extra work that you did
there !

By the Court: Q. (Interposing) Before you an-
swer that question, tell us where you took this
water to. Where did the water go after you got
your pipe laid! A. It goes in the front cellar.

Q. What! A. They went all in the front cellar.
The front cellar at that time was built and it was
seven feet deep.

Q. How did the water get away! A. I made a
drain—

Q. No, I did not make my question clear to you.
After you had made your drain and laid your pipe
where did the water go! A. All around in the
front of the cellar.

Q. You do not mean that it went into the cel-
lar! A. Yes.

By Mr. Leber: Q. Did it get out of the cellar!
A. Well, after we put the sewer. The sewer wasn’t
in on the front part of the cellar at that time, but
I took this rear part, and all the water ran in the
front cellar.

By the Court: Q. Well, who dug the sewer! A.
The contractor.

Q. Was that in your contract! A. Yes, but I
gave a sub-contract, the plumbing work.

Q. Well, this water first ran inside of the build-
ing or out side of the building! A. (Indicating
on blueprint.) Here, there was so much water
here, and to get that water out I had to make an
excavation from the lower part of this front part.
This cellar was seven feet deep and this part was
only four feet, six deep.

Q. How much water was there there! A. There
was about two feet.
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By Mr. Leber: Q. And then that water that
went into the front cellar was carried out by a
sewer that was there! A. After when the sewer
was put in it drains out.

Q. That sewer was in your contract! A. No,
the outside sewer—

Q. I mean the outside sewer. A. Up to the
front was in my contract, but from here to here
was not in any contract ai all (indicating).

Q. Now, I believe I asked you whether this was
the first extra work that you did there on this
job! A. Yes, that was first.

Q. Did you do any other work besides this! A.
Yes.

Q. What was that! A. The second item was
that the inspection of the city came around, and
they wasn’t allowed to have any wood floor beams
on the cellar, but they wanted reenforced concrete.

Q. Under the specifications what kind of beams
were you obliged to lay there! A. Called for
wooden beams and plaster underneath, plaster
board and plaster the ceiling, and above that it
calls for tile.

Q. And then what did you do! A. Well, I had
to make re-enforced concrete, and I used iron
beams under the partition and then a rod, and
then all re-enforced concrete.

Q. At whose request did you do that! A. That
was at the request of Mr. Poysher and the arch-
itect.

Q. Did you have any conversation with these
two men about 1t! A. Yes, sir.

Q. Where was the conversation, if you remem-
ber it! A. On the job.

Q. And what was said about it! A. Well, he
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said, “ There is no use of laying any beams,” and
I bought the beams—

Q. You had the beams_bought? A. Yes, sir.
He said, “ Those beams can’t be there, because it
is against the law.”

Q. Who said that? A. Mr. Rosensohn. Then
we talked the matter over with Mr. Poysher, and
he said, “ This work can’t go ahead; it has got to
be made according to what the city wants.”

By the Court: Q. What was the objection to the
wooden beams? A. The specification was drawn
for wooden beams, and the city ordinance
wouldn’t allow us to use any wooden beams.

Q. The city ordinance? A. Yes.

Q. That is the way you understood it? A. That
1s the way they told me.

By Mr. Leber: Q. Who told you that? A. Mr.
Poysher and the architect.

Q. Well, go back and tell me what they said
about changing the work from wooden beams to
concrete and iron beams. A. Well, they asked me
what it costs. I told them the difference. Of
course, I would allow him for wooden beams and
plaster, and the difference will be about $80.

Q. To whom did you say that? A. To Mr.
Poysher and the architect.

Q. And what did they say about it? A. Well,
Mr. Poysher said it was too much, but I told him
it wasn’t too much, and he said, “ Will you allow
me for the beams?” I said, “ Already I allowed it,
because that job costs about $150 if I had to do it
re-enforced concrete, but this way I only charge
$80;” and he said, “ All right, go ahead.”

Q. Did he say anything about paying you for
that? A. Certainly, he says, “ Go ahead; I will

1Q
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pay you.” Then I asked him, I says, “ Make a
contract;” and he says, “ Oh, what do you bother,
a little argument like that? Are you afraid 1
won’t pay you?” Then I looked at Bosensohn, and
Bosensohn said, “ Go ahead, it will be all right.”

2Q Q. Now, did you do any other work after that

20

20

40

which was extra the contract? A. When I made
the ceiling beams above the lobby, and I laid the
floor according to the specifications, and some of
the city inspection came around and stopped the
job.

By the Court: Q What 1is the inspector’s
name? A. I don’t remember. They stopped the
job, not to go ahead.

Q. What job was it that he stopped? A. Alto-
gather.

Q. What were you doing that he objected to?
A. I was laying the floor on the second floor,
above the tiling work, the front part, where the
machine goes. The specification calls for a wood-
en floor, and I had the wooden floor laid, and they
said unless I took out that job they don’t let me
go ahead.

By Mr. Leber: Q. Was Poysher there when this
happened? A. He wasn’t there, but he came af-
terwards.

Q. Did you tell him anything about it? A. He
said, “ Why don’t you follow the work” ? I said
t*Somebody come around and stop the work.’’ He
says, “ For what” ? 1 says, “ They want re-en-
forced concrete above; they wanted concrete be-
tween the beams, a concrete floor on, which was
wood floor, to be fireproof, where the machine for
the upstaris, moving picture, got to be set.” 1
said, “ My specification calls for wooden beams
and wooden floor; that is all I done, and I can’t do
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any other thing. If yon want it done, I will do it.”’
And he sent for Rosensohn, and Rosensohn’s
clerk came and told him how to do the job, arid I
said, “ If T will do it, I am.going to be paid for

1it.” He says, “ How much will it cost” —
Q. Who asked yon how much it would cost? A.
Mr. Poysher.

Q. Was he there? A. He was present.

Q. What was said about that? A. I said it cost
$50. I had to rip up the floor, because I had it
laid already, and I had the ceiling on.

By Mr. Woemer: Q. What memorandum are
you looking at, Mr. Rizzolo? A. I got a memor-
andum, a copy of the bill.

Q. Have you any recollection outside of that
memorandum?

Objected to.

Mr. Woerner: The witness is testifying
from a paper, and I desire to examine as to
that paper.

The Court: Lay the paper aside, Mr. Rizzolo.

Witness : All right.

By Mr. Leber: Q You say you told him it
would cost $50 to do the work? A. Yes, sir.

Q. What did he say about it? A. Well, he got
a little mad. He says, iIBy and by I cut this from
this building, from $5,600 to $4,600. Now we go
up again. I don’t know where I come in.”
“Well,” he says, “I have got to pay you. You
had better do that; go ahead.”

Q. Did you do any other work besides this? A.
Yes.

Q. What was that? A. The sidewalk.

Q. What work? A. The sidewalk.

20

40
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Q. What did you do about the sidewalk? A.
Well, I laid the sidewalk.

Q. Well, you were paid for that, were you not?
A. Yes, he paid me.

Q. Well, T am not talking about anything that
was for; I am talking about the items not
paid for. You have given us three items of extra
work, of the drain in the rear to the cellar, $68;
changing the beams to re-enforced concrete in the
cellar, $80, and then you have testified to a $50
item of laying concrete between the beams and
booth floor in place of wood. Now, besides these
items, are there any other items that you did?
A. I put on a fire-proof door.

Q. Where? A. Upstairs, on the second floor.
I told Mr. Poysher it would cost $15.

®. And what did he say about that? A. Well,
he says, “ All right; we don’t kick about a small
item.”’

Q. Did he ask you to do it? A. Yes.

Q. And did you do it? A. 1 done it.

Q. Were you paid for it? A. No.

Q. Was this door called for by the plans and
specifications? A. No. He wants the door be-
cause he wants to come in the gate from the out-
side work during the summer.

By the Court: Q. Where was this door?

Mr. Leber: Where was the door placed?

A. On the second floor.

By Mr. Leber: Q. Will you point it out? A.
(Indicating on blueprint.) Right about this sec-
tion. This was the second floor. The door was
on the south side of this—

By the Cjourt: Q. What was said between you
and Mr. Poysher as to the price of that door, if
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anything? A. Well, I told him before it would
cost him $15, and he says, “ How it cost so
much?” 1 says, “ It has got to be made of fire-
proof; it has got to be covered with metal on both
sides, and the jambs has got to be covered with
metal on both sides.”” He says, “ All right, go jq
ahead,’” and he will pay for it.

By Mr. Leber: Q. Well, you say you furnished
that complete door? A. I did.

Q. Now, 1s there any other work that you
did there not called for by the plans and speci-
fications? A. Well, when the inspector came
around and examined the place he told Mr. Poy-
sher he would’t give him <a permit until he puts
an iron trap-door on the top of the stairway go-
ing from the first floor to the second floor, and 2q
Poysher told me to see how it has got to be done
and made. I told him I don’t know wiiat the door
cost; I can’t give him any price, but I will charge
him what the iron man would charge me. The
iron man charged me eight dollars, and that is
what I charged him.

Q. Did you charge him that? A. Yes, sir.

Q. Was it paid? A. No.

Q. Did Mr. Poysher agree to pay you for it?
A. He says, “ Whatever it will cost, I will pay you
for it.”

Q. Did you do any work in the rear regarding
excavating? A. When he got the first permit
to run this moving picture, they gave it to him on
condition that he must lower the rear exit.

Q. The rear exit? A. Yes, they claim—

Q. Point that out to us on the plan. A. (Indi-
cating.) There is a door in the rear, and then
taking from the low part of the elevation to go 40
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up the level to the yard, and it was very deep,
and the inspector says, “ I will give you a permit
provided in a month’s time you will lower these
at least two feet more;” and Poysher told me to
give him an estimate what it will cost to lower
jq those exits; in other words, rip it all out inside
and lower the door and build the wall in the rear
and make excavation and Jche connections with
some cellar drains from the rear to the low part
of the cellar drain, where it has been put in be-
fore in the other building. Now, to do this kind
of work I had to excavate about three feet in the
rear, and then build the retaining wall in the rear
on the northerly side and the westerly side, and
then I had to take down the fence and rebuild the
2q fence.

By the Court: Q. When was this done, Mr.
Eizzolo? A. During the month of April.

Q. After you had the building up? A. Yes, he
was running the business.

By Mr. Leber: Q. You say you were asked for
an estimate for that work? A. Yes.

Q. Who asked you for an estimate? A. Mr.
Poysher.

Q. Did you furnish the estimate? A. I brought

gQ an estimate. He told me to make an estimate,
and I took it to Eosensohn.

Q. Did you do that? A. I made the estimate
and brought it to Eosensohn, and after one week
he told me to go ahead, and I did not want to go
ahead until he paid me—

Q. Was that estimate in writing? A. In writ-
ing.

Q. And did you hand that paper to Mr. Eosen-

40 sohn? A. Mr. Eosensohn.
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Q. And what happened after yon handed that
estimate to Rosensohn? A. ell? he said, X
will let you know.”

Q. Did he let you know? A. After four or five
days they sent for me, and they said “ Rizzolo,
you go ahead” —

Q. Who sent for you? A. Rosensohn.

Q. Who was there? A. Rosensohn. And he
said, “ Mr. Rizzolo, it is agreed to pay you $253
for extra.”

Q. For that work? A. For the estimate, yes.

Q. And was that the amount of your estimate?
A. Yes.

Q. Now, then, what was done next, and what
was said? A. I didn’t want to go ahead until
they paid me some money on the extra I done
before, or make a payment, so that I can pay my
bills and get material.

By the C)ourt: Q. Did you ever have any con-
versation with Mr. Poysher about this excavating
business? A. Mr. Poysher came to me and in-
sisted that I would help him out to do this extra
work, and".X told him I wasn’t in a position to
proceed with any more work on this job unless
he pays me some money, Which was overdue to
me.

Q. Did you ever show him the estimate? A.
Well, he brought the estimate himself.

Q. Who did? A. From Rosensohn. Mr. Rosen-
sohn told me to give it to Mr. Poysher, and he
says, “ Rizzolo, can you do it any cheaper?’] 1
says, “ That is impossible.” I show him what
work has got to be done, and he said, “ You had
better do it. If you don’t do it they won’t renew
my license in the City Hall” ; and I says I can’t
do it until he pays me some money, and he told

10
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me he didn’t have any money; he couldn’t get any
money from Mr. Stahl until all the work is com-
pleted satisfactory, and then he will get all the
money required.
By Mr. Leber: Q. Well, what did you do? A.
10 Well, after chewing the rag a couple of days, Ro-
sensohn told me, he says, “ Rizzolo, 1 don’t see
any way out. The best way to complete that job—
they ain’t got any money; he has got to get money
from Mr. Stahl’V-Mr. Stahl was away in New
York State; he was sick—
By the Court: Q. Who said this to you? A.
Mr. Poysher.
Q. Well, what did he say to you about doing
this extra work? A. Well, Mr. Poysher came to
2q me one day, and he says, “ Mr. Rosensohn sent
you word to go ahead with that, Rizzolo.”
“Well,” 1 says, “ what I need is word? Make a
contract. I want some money.” And Mr. Poy-
sher said, “I ain’t got no money, but I will tell
you what I will do; I will give you $30 today and
I will give you a little more next week, and I will
pay you to finish the sidewalk, and that little mon-
ey, you can pay your bills.” So I ordered the ma-
terial to work. That was some time about Febru-
30 aiY 16th, something like that, or March—from
Wolf.
Q. February— A. February or March I or-
dered the material from Wolf.
The Court: We have been talking about a job
you did after that.
Mr. Leber: Yes, in April.
The Cjourt: In April.
By Mr. Leber: Q. You say you bought mater-
1al from Wolf that he furnished in February or
40 March? A. I mean after that time, when Mr.
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Poysher told me to go jahead with the job, he
would give me some cash to pay me for the extra
work that I done, then I went ahead with the
work, and then I ordered the material from Mr.
Wolf.

By the Court: Q. The material for this.extra
work, for the excavating and the lowering of the
rear parts, the two exitsf A. Yes, sir.

By Mr. Leber: Q. Did Mr. Poysher tell you to
go ahead with that work! A. He told me to go
ahead, I would be paid everything when it would
be completed.

Q. Did he say anything about paying the
amount of your estimate for this work! A. He
accepted the estimate; be agreed to pay the $253
when 1t i1s all complete, but he says he has got to
get the money from Stahl.

Q. And did you finish that work! A. Then I
went ahead; I finished the work.

Q. Did you render a bill to Mr. Poysher or to
Mr. Stahl for this work! A. Well—

Q. I mean for the extra work! A. I brought
this bill to Mr. Rosensohn and Mr. Rosensohn
gave it to Poysher.

Q. How do you know that! A. Well, Mr. Poy-
sher came to me and told me that he don’t think
he owes me so much.,

Q. Did you ever get paid these items of extra
work that you have testified to! A. Not a cent.

Q. So that there is due to you at the present
time the $1500 fourth payment under the contract!
A. Plus extra work.

Q. And the amounts for the extra work that
you have testified to! A. Yes, sir.

20
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CROSS-EXAMINATION by Mr. Woerner:

Q. Mr. Rizzolo, did you put a water meter in
this building? A. I don’t know; it depends on
the plumbing. I sublet the contract for the plumb-
ing.

iq Mr. Woerner: Just janswer the question.
(Answer read.)

Q. You say you do not know whether it was
put in or not? A. I don’t know.

Q. Well, don’t you know what work you did
there? A. Yqgs, we built a sewer, we started from
the street, a connection for the toilet and supply
with the cold water, a connection with the water—
the plumbing work.

Q. You had the whole contract, did you not?

20 A. T did.

Q. And your plans jand specifications call for
a meter, do they not? A. I don’t know if they
call or not, only I gave the contract—

Mr. Woerner: Just answer the question.
Mr. Leber: I think he is entitled to an-
swer the question.

Witness: I did answer. I don’t know if it calls
for a meter or not.

The Court: If you do not know, say so.

3Q Witness: I don’t know.

Q. And did you put any front ornamental plas-
ter piece on the building? A. Yes, sir.

Q. Do you know whether it is on there now or
not? A. What?

Q. (Question read.) A. Yes, I know they are
on.

Q. I refer to the plaster piece shown on the first
page of Exhibit P-2, and ask you whether you put
up that ornamental plaster piece (indicating) ? A.

40 I don’t know if those are ornamental or they are
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just alike, because some changing has been done
on the front. The plan called for some square
windows land we put round windows—

Q. Just answer the question! A. Well, there
are some, but I don’t know if they are ornamental
like this. .o

Q. How did you support the ceiling in that
building, did you put up bridging! A. (No re-
sponse.)

Q. Can’t you hear me!

(Question read.)

, A. Certainly.

Q. You did put up bridging! A. Yes.

Q. You did not nail the ceiling to the supports
of the roof! A. I did.

Q. You did! A. Yes.

Q. Well, do you know the difference between
bridging and nailing the ceiling to the supports of
the roof! A. I know the difference” certainly.

Q. Then why do you say that you put in bridg-
ing when you nailed it to the roof! A. We put
bridging on the front, wooden beams.

Q. The front of what! A. On the lobby, cross-
bridging, 2 by 2.

Q. But not the rest of the building! A. The
rest of the building, when I found there was a
longer rafter and the ceiling fell down by itself—
it was 24 feet broad—I went to Rosensohn and
asked him, “ How can we eliminate 1t” —

Q. Please leave out what you asked. Tell us
what you did.

Mr. Leber: I think he was right to an-
swer the question that way, if your Honor
please.

The Court: Tell us what you did. The
question relates to his acts.

10
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Q. Yon say yon put a bridging on in the lobby?
A. T did.

Q. Did yon put jany bridging anywhere else?
A. I didn’t put a bridge on the theatre ceiling,
because I agreed with Mr. Rosensohn in place of

2q the bridge I put supports from the roof beams to
the ceiling beams to hold them up on the level,
because the ceiling, 2 by 6f was too light; it was
all sink; so I had to support it, to raise it, and
then bridge it to make it level, the ceiling, and
with that cross-bridge, we took it out and we used
it for supporting from the roof to the ceiling,
and each beam has got three or four braces. It
can be seen even now.

Q. Did you use bridging in the theatre part of

2q that building or not? A. I did.
The Court: He said he did in the lobby.

Q. (Question read.) A. I did.

By the Court: Q. Did you or did you not? A.
I did in the front part.

Q. Well, that is what I say, in the lobby. A.
He says, “ Did you put any bridge in the build-
ing?”

Q. No, in the theatre part? A. No.

The Court: That is what he asked you. Pay

3q jattention to the question.

By Mr. Woerner: Q. Do you know whether or
not you bridged the cross-bridge or rafters in the
building? A. There is no rafter.

By the C'ourt: Q. Do you understand the ques-
tion? A. I do.

Q. What do you say to it? A. There is no raf-
ter.

By Mr. Woerner: Q How about the roof

40 beams, did you cross-bridge the roof beams? A.
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I did say that in place of putting a cross-bridge
we used boards about 9 or 10 inches wide to sup-
port from the roof to the ceiling to bind roofing
and ceiling together.

Q. That is, up and down? A. Yes.

Q Now, I am talking about the beams going
across, supporting them by cross-bridging,
whether you call that rafters or— A. Well, cross-
bridges means a stick, 2 by 4, to put in that way
between beams, put in place, put that way, put
a brace about 4 or 5 feet long, some put on slant-
ing to reverse the roof beams and the ceiling
beams.

By the Court: Q. Then you did not put any raf-
ters— A. I didn’t put any cross-bridge.

By Mr. Woemer: Q. Were the plumbing fix-
tures that you put in that building new? A. Cer-
tainly, you can see the bill from the house—

Q. You have answered the question; that is suf-
ficient. Now, will you tell us whether or not your
wall footings are above or below the surface of
the floor at its lowest point (indicating on blue-
print) ? A. I must be below.

Q. Do you know whether it is or not? A. I
know it is below.

Q. Then why do you say it must be? A. Well,
of course, it can’t be any other way.

Q. Did you put in five-panel birch veneer doors
throughout the building? A. I don’t remember
if it was five-panel or six-panel.

Q. Don’t you know that you put in cypress in-
stead of birch veneer doors in that building? A.
(No response.)

By the Court: Q. What about that? A. I know.

Q. You did? A. Yes.

jq
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By Mr. Leber: Q. What kind of doors were
they? A. They were inside doors, what we call
two toilet doors. They call for birch veneer here,
but on account of the dampness that was in that
place, I went to Mr. Rosepsohn, and I told him

IQ that I had bought birch veneer doors, but before
I put them on the face of this birch veneer was
gone already, and I told him it was impossible
to hold this veneer on, and he Said, “ All right,
put on different kind of doors, solid.”

By Mr. Woemer: Q. What kind of a door did
you put on the rear of the building? A. I think
white pine or fir door, some kind of wood like
that.

Q. Did not the plans and specifications call for

20 birch veneer? A. Outside birch veneer wouldn’t—

Q. Just answer the question. A. I don’t remem-
ber exactly if they call or not, but when you come
to that birch veneer question—

The Court: Perhaps the fair way to ask
that quejstion would be to show the witness
the specifications and draw his attention
to it. You are practically examining him on
a written instrument, and he is relying on
his memory.

30 (Defendant’s counsel hands paper to wit-

ness.)

The Court: When you find it, read what it is.

Witness: “ All doors to be five cross panel
doors of birch veneered, except water-closet com-
partment doors to be of cypress.”

The Court: That answers your question.
You asked him what the specifications cal-
led for.

40 Q. What kind of a door did you put in the rear?
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A. I said I don’t remember if it is white pine
or fir door.

Q. It is not a birch door, is it? A. No. I told
yon the reason why I didn’t put birch veneer ; be-
cause birch veneer wouldn’t stand the outside

weather, or any place where it is damp, and on .

account this building was built in the winter it
was too much damp, and those doors were brought
over there and all the veneer fell off of the doors
before I had a chance to use it, so the architect
told me to use white pine or fir door. There is no
difference on the price; in other words, the white
pine door costs more than the birch veneer.

Q. What kind of a door did you use on the
toilet? A. I don’t know if it is a fir door or cy-
press door. !

Q. The specifications call for a cypress door,
do they not? A. Yes.

Q. The specifications call for the building to be
heated at seventy degrees Farhenheit in zero
weather?

The Court: Do you remember that?

Witness: I do remember, yes.

The Court: They call for that?

Witness: Yes.

Q. Will the boiler and radiation that you put
in that building heat the building to that degree
of temperature? A. They heat so good that the
heating only starts about four o’clock, and the
performance will begin about six or Seven, only
two hours and a half, and during the night they
stop the heat.

The Court: Well, can’t you say yes or no to
that question?

Witness: Yes. ' vV m

20
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Q. And this apparatus that you put in will heat
to that temperature? A. Yes.

Q. The explanation that you give us is that the
reason it does not is the fact that they shut it off
after the performance and only start it at four

ja o’clock? A. I say even with that they will do the
work all right.

Q. Did you figure out the radiation in that
building? A. Yes.

Q. How many feet of radiation were there? A.
Well, the man who I gave the contract to, he fig-
ured it.

Q. But you did not, did you? A. I did not.

Q. Then why do you tell me that you did? A.
I didn’t figure it. I know the heat was seventy

20 degrees, because several times I was in that place,
and it will do now.

Q. You say you sub-contracted the heating
work? A. Yes.

Q. And I think you testified that you did not
figure the radiation, didn’t you? A. I didn’t; I
am not a steam-fitter; I am a general contractor.
I know my business. Sometimes you have to take
an expert and a good mechanic for these heating
purposes, which I gave the contract out for; he

0Q did all the work the way the specifications call for,
and it was satisfactory to everybody.

Q. Can you say of your own knowledge whether
that heater and the radiation will heat that build-
ing? A. Certainly.

Q. What capacity of radiation is the boiler? A.
I didn’t figure out.

Q. Then how do you know it will heat? A. I
know when I went in that place on a cold night
it was too much heat, that the operator had to

40 open the window.
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Q. Before you put up this building did you
bother at all about figuring the radiation or the
size of the boiler? A. Well, I gave it out to some-
body for an estimate; I didn’t figure myself the—

Q. That i1s all I wanted to know. A. —the
amount of radiation.

Mr. Leber: He has answered that several
times.

Q. Well, you did not figure the heating specifi-
cation? A. I gave it out to other people to esti-
mate what it costs according to the plans and
specifications, and then I submit my bid to the
architect, and then I gave the gentleman the job.

Q. What kind of a heater did you tell this other
contractor to put in? A. I didn’t tell him any-
thing.

Q. You simply handed him the specifications?
A. I tlold him that the place has got to be heated
seventy degrees and make good job, and he says
he will guarantee for it.

Q. And you left that to him? A. Yes, and I
think, the way I see the work was done, it was
done just the way they wanted it.

Mr. Leber: Never mind that.

The Court: You have answered the question.

Mr. Leber: Yes, you have answered the ques-
tion.

Q. And did I understand yOu that you claimed
that you furnished this building as called for by
the plans and specifications? A. Yes, sir.

Q. And that implies that it was a good, work-
manlike job?

Mr. Leber: I object to that question. I
do not think that is a fair question; that is
a conclusion.
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The Court: That seems to be a conclu-
sion.

Q. Do you say that the building was done in a
good, workmanlike manner? A. Yes, sir.

Q. And you claim that $1500, the final payment,
1s due? A. Of course it is.

Q. Now, as to this extra work, the change from
wood beams to reenforced concrete ceilings. You
testified, I believe, that the building department
required that change; is that true? A. Well, af-
ter I done the contract they called me and told
me to take off the wood, beams, it has got to be
reenforced concrete, between the architect and the
city and Mr. Poysher.

Q. That is the reason you changed it? A. Cer-
tainly.

Q. And that is also true of the concrete between
the beams and the booth floor in place of wood?
A. Yes, sir. \

Q. Now, the extra door that you covered with
metal, that was in the booth, was it not, that extra
door? A. Yes, it was from the booth through out-
side.

Q. Isn’t that required by the city ordinance or
state law? A. No; it was required by Mr. Poy-
sher. Mr. Poysher, he was outside in the summer-
time, and he needs a door from that building
through outside of the booth, which he had, and
the city required it to be covered with metal, that
door.

Q. Now, this double iron trap-door above the
iron ladder, wasn’t that required by city ordi-
nance or state law?

Mr. Leber: I object. The question is
what the plans required, not what the city
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ordinance required, or any other kind of
law. We were not supposed to do anything
except what the plans and specifications re-
quired.

Mr. Woerner : That.is all we ask; that is
what the specifications say: * The con-
tractor is to comply with all state and city
laws and to erect a building according to
permit, plans and specification. The con-
tractor is to be responsible for all viola-
tions of the laws and to obtain all necessary
permits at his own cost and charges, and
1s to comply with all state and corporation
laws relative to the erection and completion
of the building.”’

The Court: That seems to put the re-
sponsibility on the builder.

Mr. Woerner : That is our contention.

The Court: Now you ask the witness
whether he knows what the requirement of
the law on this particular subject is. He
has not answered that question.

(Question read.)

The Court: Do you know? A. Mr. Poysher told
me that he can’t get a permit until a trap-door
will be put in that place. The trap-door was not
called for, and I didn’t estimate for any such
thing.

By the Court: Q. The question is whether you
know whether that was required by the city ordin-
ance or the state law? A. I don’t know; I didn’t
look.

Q. You do not know? A. No.

Q. Who asked you to put it in? A. Mr. Poy-
sher.
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By Mr. Woerner: Q. And your attention was
not called to it by any inspector of any kind? A.
No, Mr. Poysher, because when the inspector went
on the place I wasn’t there, and he told__

The Court: Never mind that. You have an-
swered the question.

Q. Now, this extra cellar drain that you claim
for, where does' that run from? A. Prom this
point here (indicating on blueprint).

Q. Inside or outside the building? A. That is
inside of the building—to this point (indicating).

By the Court: Q. Tell us, if you can, in words
that will describe the place. Was it from one cor-
ner of the building that it ran? A. From the mid-
dle of the theatre, at the low part in the rear,
abou 10 feet away from the rear wall, to the front
part of the theatre, or, in other words, to the end
of the cellar. The cellar is only about 10 feet in
the front.

Q. It ran from the rear of the cellar to the front
of the cellar? A. Yes,.

By Mr. Woerner: Q. Do you know why in your
bill you say from the rear yard? A. Well, that is
another thing. When I made an extra estimate it
was from here and from the rear to the middle
part (indicating).

Q. It says, Extra work, cellar drain from rear
yard to cellar, $68.” A. Yes.

Q. That is the one you were testifying about
when you pointed from the lowest point of this
cellar to the front cellar, was it not? A. Yes.

Q. Do you know why in your bill for extra work
you say it runs from the rear yard? A. Because
I did connect it from the rear yard.

By the Court: Q. Well, your item says, “ from
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the rear yard to the cellar.” To the front cel-
lar.

Q. It seems to begin in the rear yard and end
at the cellar, according to the item? A. Well, they
do like that, just exactly.

Q. Well, I understood you just now to say that
it ran from the rear of the cellar to the front of
the cellar. That would seem to be a different
thing. A. Well, there is two connections ; I have
got one connection from here running to the front
and the other running from the rear of the cellar
to make connection on this; I made a kind of a
cesspool in the center so that it will drain that
water (indicating).

By Mr. Woerner: Q. Which one did you make
first? A. I made first the center one, but this
point to that point (indicating); then I connected
ne rear afterwards.

Q. You made the rear last? A. Yes, but now
the drain runs from the rear of the yard to the
rear part of the front cellar.

Q. What made that drain necessary? A. To
take the water away from the building, and when
they are washing the water runs out.

Q. After the building was finished was there
any necessity for a drain like that? A. Well,
suppose they washed the floor, the water would ac-
cumulate in a hole; you can’t get it out any more.
Of course, for me it was necessary to dry the cel-
lar by leaving the drains open.

Q. Could you not pump it out? A. Well, I
pumped it out in the front part, not in the rear;
in the rear I drained it out. It went,all on the
front.

Q. Will you tell me whether you built that drain
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for your own convenience, so as to get the water
out, or whether it was made necessary by the con-
struction of the building? A. It was made neces-
sary by the construction of the building. It was
agreed by the owner and architect that the cellar
was eliminated before, or, in other words, they
claimed before it was the sewer; but the theatre
was supposed to cost about $6000, and then Mr.
Poysher told them to eliminate the plans and
make it cost only $4600, and they cut out a lot
of stuff from that theatre, so they made it cheap,
and they compel me to put it in and they agree
to pay for it.

Q. Is it not true that under the plans and speci-
fications you were to build a drain from the rear
yard to the front cellar? A. You can see the plans,
that don’t show.

Mr. Woerner: Well, I am not an architect. You
put up this building.

The Court: Let the witness see the plans.

Mr. Leber: What page are you referring
to, Mr. Woerner?

Mr. Woerner: Page 9, the last line,
“*Drain the court to sewer.’'

Q. Did you see that (paper shown to witness) ?
A. There 1s no court provided in this contract,
and this is only shown in the front of the cellar,
not in the rear. There is nothing shown on the
plans of any kind.

Q. Well, this does say, “ Drain the court to
sewer,” does it not? A. There was no court.

Mr. Woerner: I move to strike out the
answer.

The Court: The mere question is what it
shows.
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Mr. Leber : It speaks for itself.

The Court: Yes, but this is one way of
getting it on the record. Strike out the
other answer.

Q. Does it not say in this specification, “ Drain
the court to sewer” ! A. Yes. 10
Q. Underlined with lead pencil, and I put my
finger on it, and he says— A. “ From a point 6
feet outside of cellar wall connect with earthern
drain a four-inch cast-iron pipe, continue up
through roof two inches above the highest point

of roof.”

The Court: Is that two incheis or two feet! A.
“Two feet above the highest point of roof, place
a cleanout on main soil pipe inside of cellar wall
were it can easily be gotten at to clean out.” 20

The Court: Now comes what counsel was ask-
ing you about.

Witness: “ Drain the court to sewer.” But
there was never any court there.

Q. You would not understand the rear of the
building by “ court,” would you! A. I mean there
was no court there.

Q. There was no court at all! A. No.

Q. Then you would say that you would not have
to put in the sewer under these specifications; is 30
that it! A. Nothing at all, because at that time
the rear part was pitched outside.

Q. And it has no meaning in these specifica-
tions!

The Court: Well, this presupposes a
sewer, but it calls for a drain leading from
the court to the sewer.

Mr. Woerner : Yes. Now, what I am try-
ing to find out is this: The witness under
these specifications supposed that he did
not have to put in any sewer or any drain. 40 *
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Of course, our contention is that the court
means the rear of the building, the yard,
the open space.

By the Court: Q. You had a sewer in your con-
tract? A. Yes, sir.

2Q Q. Leading from the front of the cellar— A.
Yes, sir.

Q. —to the sewer, I suppose? A. Yes, sir.

Q. That was in your contract? A. Yes, sir.

By Mr. Woerner: Q. Now, the lowering of the
rear exits, excavating retaining walls, as per sub-
mitted estimate? Have you got that estimate ? A.
I gave it to Mr. Rosensohn and Mr. Poysher.

Q. Have you got a copy of it? A. I got it home;
I ain’t got it with me now.

20 @ What necessitated the lowering of the rear
exits?

The Court: Before you answer that question,
Mr. Rizzolo, can you bring that estimate with you
this afternoon or tomorrow morning?

Witness: I think so;yes, I will do it..

The Court: Look it up.

Witness: Yes, sir.

Q. What necessitated the lowering of the rear
exits ? A. It was in this condition, that Mr. Poy-

30 sher told me that those exits, they are too steep,
and the building, or the fire underwriter, or the
law there, compels him to go down two feet.

Q. You did have the runway higher before, did
younot? A. ]I did not;I had it according to plans
and specifications.

Mr. Woerner: I move to strike out that
answer.
Mr. Leber: Why?
Mr. Woerner: I asked him whether he
40 did not have the runway higher before.
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(Question and answer read.)
The Court: He said he did not. Strike
out the rest.

Q. Do you claim that your runway now is lower
than it 1s shown on that plan and specification?
A. Yes, sir.

Q. And the way you originally built it was ac-
cording to plan and specification? A. According
to plans and specifications.

Q. How high was it in the rear, how many feet?
A. I'don’t remember exactly; I only know that I
lower it 2 feet from the original height.

Q. Do you know how high the runway is now?
A. 1 don’t know.

Q. You do not know whether it 1s 2y2 feet or
more or less? A. About 2y2or less. ’

AQ. And originally you had it 5 feet? A. About
47,

Q. Four and one-half? A. That is what it mea-
sures now. If you take a level from this point here
and measure it to here, you find it is 4 * feet (in-
dicating).

Q. You say it i1s 42? A. About that, about 4
feet, I guess.

Q. Do you know whether the rules of the license
department require 4~ feet? A. I ain’t got noth-
ing to do with making the plans; thoy give me the
plans and I figure the plans.

Mr. Woerner: I move to strike out the
answer.

The Court: The question is whether you know.

Witness: I don’t know nothing about the rule.

At 1 o’clock, p. m., the Court takes a
recess of one hour.
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After recess.

SAVERIO RIZZOLO, plaintiff, resumes the
stand in his own behalf:

Cross-examination (continued) by Mr. Woer-
ner:

Q. Mr. Rizzolo, the last item for extra work,
lowering the two rear exits, excavating retaining
wall, as per submitted estimate—that was caused
by the lowering of this runway in the rear of the
building, was it not? A. To lower the two exits
in the rear of the building.

Q. And that made this work necessary, did it
not? A, They asked me to do it and I done it,
and by lowering the exit I had to excavate in the
rear and then build a retaining wall, supporting
the bank on the westerly side of the property and
also on the northerly side, and I had to bring it
down quite deep to hold that wall.

Q. Rut can’t you tell me whether or not that
was caused by the lowering of the two exits? A.
Well, by lowering the two exits I had to do all
that work.

Q. All the extra work? A. Yes.

Q. Now, you say that before you did any of
these items of extra work you always saw Mr.
Poysher? A. Yes.

Q. Did he order all of it? A. Yes.

Q And you say you always made an agreement
as to the price? A. Always I told him the price
before I started.

Q. And in every case you asked for a writing?
A. I did right along, but they refused; he said it
1sn’t necessary.

Q. You did get one writing for extra work,
did you not? A. Yes.
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Q. I show you a paper-— A. There was one
writing, when I put the cornice.

By Mr. Leber: Q. The cornice, did you say?

A. Yes, sir.

By Mr. Woerner: Q. Dated January 3, 1913?

A. We done that without the knowledge of the ar- 10
chitect.

Q. Is that an item of extra work (paper shown
to witness) ?

The Court: You may answer the question.

(Question read.)

A. Yes, sir.

Paper marked D-1 for identification.

By the Court: Q. Has that been paid for? A.
They did.

By Mr. Woerner: Q. Do you keep any books of 9
account? A. No book.

Q. Have you got this account of Mr. Poysher or
the other defendant in any book? A. No.

Q. Did you ever render a bill? A. It was made
on a loose leaf, like this one, an estimate. This 1s
a regular estimate I made for one item.

Q. Did you ever render a bill? A. I did give the
bill to Mr. Poysher and Rosensohn the last time,
and Mr. Poysher came back to me and told me he
never thought it would go so high. 30

Q. Have you got a copy of that bill? A. I must
have a copy, but I don’t got it by me. I will try
to bring it tomorrow morning.

Q. You did not have a copy in Court this morn-
ing, did you? A. No.

Q. Now, the contract— A. You mean the bill 1

Q. Yes. A. 1 got a bill here; I got a copy of
the bill, but I thought the judge asked me for es-
timate, which I am going to produce tomorrow. 40
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The Court: Yes, I asked you for the estimate,
but Mr. Woerner is now asking you if you ever
made out a bill.

Witness: I made a bill; I made three or four
bills; I gave one to Mr. Poysher and one to Mr.

2Q Rosensohn, and I got a copy here, too.

By the Court: Q. Have you got a copy of the
bill that you gave him? A. Yes.

By Mr. Woerner: Q. Will you produce it? A.
The lawyer has got it.

(Plaintiffs counsel hands paper to de-
fendants’ counsel.)

Q. I show you a bill to Poysher and Dr. Stahl,
Hyman Rosensohn, architect; dated May 1, 1913,
and ask you whether that is a copy of the bill

20 (PaPer shown to witness) ? A. Yes.
Paper marked D-2 for identification.

Q. Now, the last work on the contract was done
about Washington’s Birthday, 1913? A. No, it
was done after that.

Q. Well, all except the railing, was it not? A.
Yes.

Q. And you finished the railing in February?
A. Well, it was in February and March.

Q. Well, can’t you tell me? A. Well, it was in

30 the end of February; it might be between Febru-
ary and the 10th of March. If I can look at the
bill T can tell you exactly the time. I didn’t know
1t was so particular.

Q. But you have not any record as to the dates?
A. No; I can get the record to see when I ordered
that lumber; just after; I presume March 1st,
something like that.

Q. That is the only way you can estimate the

40 dates? A. Yes.
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Q. And the same thing is true of the extra
work, as to the dates of performance? A. No, I
remember the date when I finished the job.

Q. When did you finish it? A. On February
26th,

Q. How did you find that out? A. I find out
some witness; I asked if there i1s anything else
that he wants, and he says no. After we done the
rear retaining wall, he sayS; he can get his new
license, and then when I went for my money, then
the trouble came.

Q. Now, the paint on the cement blocks, or the
cementing inside of the building, did spot, did
it not? A. Yes.

Q. It peeled off too did it not? A. No, no peel
off.

Q. Did you cover the cement blocks with la
waterproof substance? A. I did not cover them,
but the man I gave the contract to did cover them.

Q. Did you see him do them? A. I seen them,
and Mr. Poysher himself saw them and the ar-
chitect saw them; he told me not to lay on plaster
until he came down to examine them and see that
the plaster was on.

Q. Then the plaster was put on and, the paint?
A. Yes, then the plaster was put on.

Q. The payment that you testified to of $250,
was that by Dr. Stahl personally? A. By check,
I think, made between Dr. Stahl and Poysher.

Q. Both of them? A. I think both names was on
the check, after they placed money in the trust
company, the Clinton Trust Company.

Q. Now, when you were at the building, the con-
versation that you testified to, in May, was Mr.
Rosensohn there or not? A. He made an appoint-
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ment to meet Mr. Rosensohn and Mr. Poysher and
I to go all over, but I can’t remember exactly if
Mr. Rosensohn was or was not in it, but I dis-
tinctly remember that Mr. Poysher and; Mr. Stahl
was there.

Q. Nlow, just what did Mr. Rosenshon say when
he refused to give you the certificate ? A. He never
refused to give me the certificate, except he says,
“ Come down to Mr. Poysher, because Mr. Poy-
sher told me not to give you a certificatel was
entitled to the certificate, but he said, “ If I gave
it to you he wouldn’t pay me.”

Q. Well, did he tell you that he would not give
you a certificate because Mr. Poysher did not have
the money or because Mr. Poysher told him not
to give it to you, or both? A. Well, both ways;
he said he didn’t have any money, and he wanted
even to hold the certificate back; he didn’t have
any money ; wait until Mr. Stahl came ; and then
when Mr. Stahl came and commenced to find fault
about the painting, it wasn’t much good.

Q. When you asked him for a certificate for how
much of a certificate did you ask him? A. I asked
him for $2056 certificate.

Q. Covering the contract and the extra work?
A. And the extra work. And he says he can give
me a certificate for the contract price, but the
rest of it he couldn’t give me a certificate, because
1t was agreed by verbal agreement between me
and Mr. Poysher, with his own knowledge, and he
says he can’t give no certificate on that—extra
work.

Q. You received the first three certificates, did
you not, for the first three payments? A. Yes.

Q. I show you a certificate dated December 17,
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1912, for $1000, and asked yon whether you re-
ceived that certificate (paper shown to witness) ?
A. T did receive it.
' Q. And was it paid? A. It was paid.,

Paper marked D-3 for identification.

Q. I also show you a certificate dated January
17, 1913, for $900, and ask you whether you re-
ceived that certificate (paper shown to witness) ?
A. This certificate has been paid in full, but not
directly to me. Part of (this money was paid to
material people and some excavating people. 1
don’t want those people to bring any other bill.

Q. But you did receive the amount of the cer-
tificate? A. The.amount of \the certificate was
paid, but part to other people.

Paper marked D-4 for identification.

Q. I also show you a certificate dated January
17, 1913, for $1200, and ask you whether you re-
ceived that and whether it was paid directly to
you or (paper shown to witness)—

The Court: January 17th?
Mr. Woerner: Yes.
The Court: The same date as the other?

Witness: Yes, sir.

Mr. Woerner: It seems to be, yes.
The Ciourt: What amount, $1200?
Mr. Woerner: $1200 and $900.

Q. Did you receive that? A. Part of this money,
when I received it he—

The Court: Never mind what’ became of the
money. You received that?

Witness: Yes, sir.

The Court: And was the money paid either to
you or your materialmen or laborers?

Witness: Yes, part of that money was paid to
Wittel, cement block man, $950.
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Paper marked D-5 for identification.
Mr. Woerner: That is all except the es-
timate that was to be produced.

RA-DIRECT-EXAMINATION by Mr. Leber:

Q. Mr. Rizzolo, I want to ask yon a few ques-
tions. Was there a cellar underneath that part
of the building which we calfthe theatre part? A.
No, it was only cellar, only the front part, what
we call between the front door and the vestibule
door, where the heating part is now.

By the Oourt: Q. Oan you give us about the
size of the cellar, the size of the excavation? A.
Well, the plans call for about 12 by 24, or 11 by
24,

Q. And can you give us the figures of the build-
ing? A. The full length of the building?

Q. Yes. A. (Measuring on blueprint). 100 by
25.

Q. Then only a very small part of the building
had a cellar under i1t? A. Yes, sir, only the front
part, about 10 feet, and the full width of the thea-
ter has a cellar

By Mr. Leber: Q. Oan you tell us how much of
a yard there is in the rear? A., About 3 feet 6 or
3 feet 10.

The Court: Whalt?

Witness: About 3 feet and 10 inches or 3 feet
4,

The Court: You were asked about a yard.

Witness: A little over a yard.

The Court: The ground in the rear of the build-
ing.

Q. How much space is there between the rear of
the building and the end of the lot? A. Well, I
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say 3 feet and about 8 or 9 inches, 3 feet 9. You
* mean one yard and one-third of a yard or one-
fifth of a yard? About that much (indicating).

Q. How much yard space? A. Yes, from the
building to the rear part of the fence.

By the Court: Q How wide? A. The full jq
width of the building, 25 feet, and I had to exca-
vate more, about 4 or 5 feet more, in the next lot
to give it an exit to come up; I would say 30 feet.

By Mr. Leber: Q. You were asked on cross-ex-
amination whether you bridged the rafters, or
cross-bridged the rafters—I think that is the ex-
pression used in the specification—and you said
that you did not do it. Why did you not do it? A.
Those rafters, what we call the roof beams, wasn’t
bridged because Mr. Poysher doesn’t want to go to 20
any expense to brace the top to the bottom to sup-
port the ceiling. Then I asked the architect if
eliminating’ that cross-bridging, and that same
amount of money I will do and spending
in support from the roof to the ceiling,
to brace the ceiling up. Well, he said
it was a good idea because that ceiling, on
account it was long, put boards underneath, and
the metal ceiling, it sagged down like that, and
nothing was provided; so I braced from the top 30
of the beams to the bottom of the ceiling and made
plenty of brace, so that it looks uniform and
level, the ceiling.

Q. Was that a better or worse job than called
for? A. It is better as it i1s, not to put any more
expense on the owner and' at the same time to do
the same thing or better.

Q. You were asked on cross-examination
whether the ornamental plaster called for by the 40
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plan was supplied by you. Was it supplied by
you? A. Yes.

Q. Exactly this design or another design (indi-
cating on blueprint)? A. I can’t remember ex-
actly; it might be some variation, but no variation
on the price, because any ornamental plaster man
can tell you—

Q. Did you furnish as muph ornamental plaster
as 1s shown on this plan? A. I furnished more,
because we madie the ornament on ithe window.
In place of square it is circular, and in place of
those ornamental pieces on the windows we placed
it on the top where they mark it.

Q. Right here (indicating) ? A. Yes. Some-
times, you know, you can’t put ornament as large
as is shown on the plans.

Q. Were the windows changed in any way? A.
There was a change from square to round win-
dows.

Q. Who asked you to do that? A. That was
agreed between Mr. Poysher and me, and in place
of window-frame I made a galvanized frame to
cover the outside.

Q. Did you charge for that extra? A. Nothing,
nothing.

Q. You were examined on the question of the
heating system that was installed in this place.
Have you visited this place in the winter time!
A. I did many a time.

Q. When? A. Many an evening I look at the
show.

Q. Have you been there recently? A. Yes.

Q. How recently? A. About the 15th of De-
cember.

Q. Was it cold? A. It was nice and warm
there.



89

Saverio Rizzolo—Re-direct

Q. I mean outside, was the weather cold or
warm? A. Oh, cold weather, yes.

Q. Well, was it warm in the theatre? A. Very
warm.

Q. And on the other occasions of your visits to
the place during cold weather did you find the
place well or poorly heated? A. Very well heated,
and sometimes they had to keep the door open a
little bit to give a little fresh air, because there
1s too much heat in.

Q. I show you certificates marked D-4 for iden-
tification and D-5 for identification. I notice that
they both bear the same date. Did you get both
these certificates at one time (paper shown to
witness) ? A. Yes.

Q. I call your attention to the receipt part of
D-51 In whose handwriting is this receipt? A.
This is my handwriting.

Q. In whose handwriting are the figures on the
sidie of the receipt? A. That is my own handwrit-
ing. This was including the two receipts, the two
certificates.

Q. So that the receipt on the back of D-5 for
identification includes— A. The other certificate.

Q. —the $900 certificate? A. The reason why
there was two certificates issued at one time, be-
cause Mr. Poysher didn’t have any money, as I
told you before, and when the Doctor come he got
the money, and he ordered the architect to get the
certificate, and I think those figures shows here
what money has been paid; $950 goes to Wittel,
cement block, and $100, I think, goes for Moses
Rosenstein for metal ceilings, and another $130
was to pay the man who done the excavating, $130,
making $1,180, and $20 he gave to me to make
$1,200.
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Florian Habele—Direct

RE-CROSS-EXAMINATION by Mr. Woerner:

Q. This round window—is it not a fact that you
had the round window on hand and! put it in with-
out asking Mr. Poysher, and after it was in you
asked him how he liked i1t? A. No, I made it and
put it in with the consent of Mr. Poysher, and even
a young fellow, the clerk of the architect—before
I changed that I went down there to see if he was
pleased to make those changes, use the round win-
dow in place of square window.

Q. Did you ask to have that change made? A.
Yes, I did ask, and he asked Mr. Poysher, and
Mr. Poysher was satisfied, and then we went on
and put them on.

Further DIRECT-EXAMINATION by Mr.
Leber:

Q. Why did you ask to change the window from
a square window to a round one? A. I had this
window and frames covered with galvanized cor-
nice, and I told him if he is pleased to use those in-
stead of the square, I put the round one on. I put
1t without extra charge, and before Mr. Poysher
told me to go ahead he asked the architect, and
he found no objection, and then he said, “ All
right, go ahead.”

FLORIAN HABELE, sworn in behalf of plain-
tiff:

Direct-examination by Mr. Leber:
Q. Mr. Habele, where do you live? A. 279 Nor-
folk Street, corner of Thirteenth Avenue.
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Q. What i1s your business'? A. Steam-fitting.

Q. How long have you been in this business?
A. I served my time in there; with the exception
of eight years that I was out working for the
Sprague Electric Company on electric motors, all
the other time I was working in jthat line.

Q. All the rest of that time? A. Yes, sir.

Q. How many years all together have you been
in this business? A. Well, I went in in 1885, and
then I served my time, and then 1892 until 1899 I
had a business in New York, and from—about five
years I was in business in Newark.

Q. Are you acquainted! with the moving pic-
ture theatre located at 535 Bergen Street, in this
city? A. I am, yes.

Q. Is that the theatre concerning which we are
talking about? A. Well what I heard here, that
1s all I know.

Q. You have been in Court this morning? A. I
was here this morning, yes.

Q. Did you do any work in that theatre? A.
Yes.

Q. What work did you do there? A. I put in
the heating system there.

Q. At whose request did you put in the heating
system? A, I putitin on Mr. Rizzolo’s request.

Q. Did he ask you to figure on the job? A. I
figured on Mr. Rizzolo’s plans and specifications.

Q. You say you figured on those plans and
specifications? A. Yes.

Q. I am showing witness Ejxhibit P-1. Will you
examine the specification regarding the steam-
heating plant (paper shown to witness) ? A. (Ex-
amining paper.) Yes.

Q. Are those the specifications that you figured

ja
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on? A. Well, that is what I figured on, yes. 1
can’t remember no more that I have seen any
other specification or any more in details.

Q. Well, do you recognize the details? A. X
can’t recognize it after two years passed. I got

10 jobs, working every day on different jobs. I

didn’t have it in my mind, over two years ago.
Q. Well, did you install the heating system
there? A. Yes, sir.
Q. Did you install it according to the specifica-
tions ?
Objected to as leading.
A. Yes, I did.
The Court: The question is allowed.
Q. Now, did you ever test that heating plant?

20 A, I did, yes .

30

40

Q. When did you test it? A. I tested it when
we got through with it.

Q. Well, when did you get through with it? A.
I think it was in February or—dJanuary or Feb-
ruary, I think; I don’t know; I think it was Janu-
ary.

Q. Well, it was pretty cold then, was it not?

Objected to.

A. Yes, it was cold.

Q. These specifications provide that the heating
plant should stand the test of seventy degrees
Fahrenheit in zero weather? A. Yes.

Q. Did that heating plant stand the test? A.
That will stand the test, yes.

Q. Did it stand the test when you tested it? A.
It did stand the test; it was all right, according
to the way it worked. I don’t know how much de-
grees we just had; I know it was very warm.

Q. It was very warm? A. Yes.
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Q. Have yon been there in this place since you
made the test? A. Yes, I was there about—more
than a dozen times, because I done a job right
across the street several weeks after, and I was
there and I found that the—in jthe first place, they
didn’t attend to the heating right. That boiler
was made for pea coal, and they used very big
stove coal. That is one point. The second point
was that I Was there several times that I found the
return valves closed. They are supposed to be
open all the time. That madie a condensation of
the water in the coils, and probably put the steam
heat on the bum that way. I called the attention
at that time to—a colored man was at that time
attending the boiler, and I asked what he is doing
that for, and he says he doesn’t know that; he
didn’t close it, he says. I watched it for several
days, and I found it two or three times closed,
where the supply valve was open and the return
valve was closed. That condenses the water in the
coils, and by high pressure it will make the pipes
leak that way and spoil the system.

Q. If that plant is properly taken care of will
it work right? A. If it was worked right, it is one
of the best laid out boilers that could be.

CROSS-EXAMINATION by Mr. Woerner:

Q. Did you have any contract with Mr. Rizzolo
as to what kind of a boiler— A. Just a verbal con-
tract; we didn’t have no paper.

Q. Just wait until I finish the question. Did you
. have any contract as to what kind of a boiler you
should put in? A. No, not at all.

Q. That was left to you? A. Yes, just to go and
went over the radiation.

iq
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Q. And the same thing is true of the radiation?
A. Yes, just look over the xadiation.

Q. Did you figure out how many feet of radia-
tion were in that building? A. Sure, I have fig-
ured it. I can’t remember now how much the

2Q radiation is. I got it in the book, but I wasn’t
prepared for it, but I am pretty sure it was pretty
near a surplus of a hundred radiation, the boiler
1s; the boiler was either 350 or 400, something
like that; I can’t remember any more what it was.

Q. Do you know what capacity of radiation the
boiler 1s.? A. What?

Q. What capacity of radiation the boiler is? A.
I don’t know is it 350 or—it is between 350 and
400; that is all I know.

20 Q. And you do not know how much radiation
you figured for the building? A. Well, if you give
me the dimensions I can figure it out; I can figure
1t out and give you what you want.

(Defendants’ counsel hands blueprint to
witness.)

Witness: (After figuring on paper.) 430.

Q. What is that? A. 430.

By the Court: Q. What is that? A. Radiation..

Q. Square feet of radiation? A. Yes, sir.

30 By Mr. Woerner: Q. Now, will you tell us how
you figure that? A1l What?

Q. Can you tell us how you figure that? A.
Well, I figure the height and the width. I can give
it to you in—

By the Court: Q. What is this the boiler? A.
; The building.

Mr. Woerner: Njo, the building.

Witness: (After figuring on paper.) I make it

40 139 feet.
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The Court: What is- it that you are try-
ing to get?

Mr. Woerner: The radiation.

The Court: What do you mean by the radiation
of a building?

Witness: I want to get the radiation for the
auditorium and for the room.

By the Court: Q What do you mean by the
radiation? A. By the radiation I mean, in the
first place, the air space, and then the heating ca-
pacity to heat the air space to that degree.

Q. You want to find first the number of cubic
feet of air in the building? A. Yes, the cubic feet
of room in the auditorium.

Q. What do you find the number of cubic feet of
air? A. Multiply the width with the length and
with the height.

Q. And what is the result? A. The length is—

Q. I thought you had done it. Have you made
the figures? A. Yes, I got—I got that wrong.

The Court: You had better do that tomorrow.

Mr. Leber: Will you do that after Court and
have the figures for us tomorrow morning?

Witness: Yes, I can do that.

(By consent of counsel, the jury is sent
to view the premises in question, accom-
panied by counsel on both sides and in
charge of an officer of the Court.)

Adjourned wuntil tomorrow, Tuesday,
January 5, 1915, at 10 o’clock, a. m.

SECOND DAY
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Florian Habele—Gross
Tuesday, January 5, 1915.

Met pursuant to adjournment.
Present: Counsel as before stated.

FLORIAN HABELE, resumes the stand in be-
half of plaintiff:

Cross-examination (continued) by Mr. Woer-
ner:

Q. Did you figure out the radiation in the build-
ing? A. I figured it out just as good as I could.

Q. How many feet do you make it? A. We have
got 437 feet, about 437 feet of radiation, and the
boiler is 475.

By the Court: Q. What do you mean by 437
feet of radiation? A. That is the supply.

Q. You mean cubic feet of air or square feet
of— A. No, that is the air to be heated, about 29,-
620.

Q. Cubic feet? A. Yes. That means about 374
feet of radiation required to heat it continually.

Q. Now, go back to your figures for radiation.
What do you find? A. 29,920.

Q. Is that 29,920 or 29,6207 A. 29,920"well,
it 1s pretty near—and that requires a heating
radiation of 374.

Q. 374 what? A. Feet of radiation.

Q. Square feet? A. Yes, sir.

Q. Square feet of heating surface? A. Yes,

Q. Is that what you mean? A. Yes, sir.

Q. How do you know it does? A. Well, we fig-
ure that on account of the building being poorly
ventilated and closed up, and if the heat is con-



97

Florian Habele— Cross

tinuously supplied it will always keep on seventy
degrees.

Q. Now, how many square feet of that heating
surface did you have? A. I have all together 437,
about.

Q. Now, what is it that tells you that 374 square jq
feet will heat that air up to 0 in zero weather, if
you know—a formula, or a rule, or something?
How do you know it? A. You see, for instance,
you wanted to heat this building here; we have
to figure on the space and the square feet of space;
then we figure on the windows, if there is many
windows, or if there is a frame building or a stone
building or a brick building, and then accordingly
we divide that. If it is a frame building with
many windows, we divide 1t into four—the air 20
space, you know, so many square feet of air to
be heated, divide that with »four—a frame build-
ing with many windows or doors. If the build-
ing is made out of stone, or anything like that,
with less windows and no ventilation, we make
our own adjustment.

Q. Yes, I understand that all that can make a
difference, but how do you get at the square feet
of heating surface that will bring that amount of
air up to a certain temperature? How do you 30
know it is 374 and not 375 or 250 or 5007 A. We
calculate on experience; that is what we—

Q. Have you got a book that gives you any rule
about 1t? A. They have books on that line, yes.

Q. What did you go by, any book, or your own
experience? A. My own judgment.

Q. You never saw any experiment on this build-
ing in zero weather? A. No, sir.

Q. You never were up there when it was zero 40
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outside? A. I never was there when it was zero,
no.
By Mr. Woerner: Q. Now, how did you arrive
at 29,920 cubic feet? A. That is about. Well, I
figured on the auditorium, about 85 feet by 22

2Q feet wide and 16 feet high.
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Q. What did you figure the building itself, with-
out your wall space apd windows, what did yon
figure that at? A. What do you mean?

Q. Don’t you take the length of the building
and the width and the height?

The Court: Eighty-five by twenty-two
by sixteen, he said.

A. Yes, I took 16, the height; I took the average
from the center. One part is lower; on the front
it is lower and on the rear it is higher.

Q. Did you figure the height of the building at
16 feet? A. Yes, sir.

Q. How do you make that out? The front of
the building is 18 feet 6 inches and the rear 23
feet. A. This is the figure I got when I made my
estimate on it. At that time there was no floor
in yet. I was over there this morning, and I
couldn’t get in to measure the height; it was
closed up.

Q. And what did you figure the length, 100 feet?
A. I figured on 85 feet for the auditorium.

Q. And what is the width? A. The width is
22 feet.

Q. If my figures are right, I make that 30,800
feet? A. 30,8007

The Court: Well, that is arithmetic. Qo
on.

@ How much did you allow for windows and
doors and loss of heat? A. Well, the way I fig
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ured out was, I divide it in eight; that is on ac-
count of the doors always closed and the windows
always closed, everything closed up. There is
only windows on one side.

Q. In that building you have got all the coils on
the south side, have you not? A. Yes, on the
south side all the coils, yes; that is, with one ex-
ception. There is one coil in the toilet on the north
side, too, a small one.

Q. That is the only coil on the north side, in
the toilet? A. Yes. That is a 16-foot radiator.

Q. On your direct-examination you testified that
pea coal ought to be used for that boiler? A. Yes,
that is what the boiler is made for ; the grates are
made for that purpose.

HARRY DENBERG, sworn in behalf of plain-
tiff:

Direct-examination by Mr. Leber:

Q. Mr. Denberg, where do you live? A. 629
Bergen Street.

Q. Is that right next door to a moving picture
place? A. Yes, sir.

Q. What is your business? A. Tailor business.

Q. How long have you lived at 628 Bergen
Street? A. Since 1910.

Q. Do you know who owns the moving picture

theatre right next door to where you live? A.
I own it.

Q. You own it? A. Yes.
Q. When did you buy it? A. I bought it on the
last—I bought it in August, 1913.

jq
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Q. And have yon owned it since then? A. I
own 1t yet.

Q. From whom did yon buy it? A. Dr. Stahl.

Q. Did yon know of Mr. Rizzolo’s lien claim
against this property ?

q Objected to.

A. Yes.

The Court: Do not answer a question
when an objection is made. Where is the
materiality of this?

Question withdrawn.

Q. Who runs the business there?

Objected to.

The Court: You mean at the present
time?

2q Mr. Lieber: Yes, at the present time.

The Court: How is that material?

Mr. Leber: Well, I want to lead up to
proving the different questions that are
raised about this building; for instance, the
heating plant. I am laying the foundation
for further testimony, that is all.

The Court: Go on.

Q. Who runs the business there now? A. A
fellow by the name of George H. Clancy runs it.

30 Q. Did you ever run the business there? A. I
ran it about six months.

Q. Have you ever found any trouble with the
heating plant? A. No, sir.

Q. Does the heating plant sufficiently heat up
the building in cold weather? A. Well, it heats up
when they put the steam up in time, but the trouble
is they don’t put it up in time; they put it up
when the people are supposed to come in, and
then they start up the heat, and they expect to get
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heat that same minute. It takes a little time;
they have got to start it up a little earlier and heat
it up a little.

Q. If it starts up a little earlier does it heat up
the building properly?' A. Yes.

By the Court: Q. What kind of a heating ap-
paratus is this? Hot air or steam or hot water?
A. Steam and hot water.

Q. Steam? A. Steam.

Q. Radiating coils? A. Yes, sir. When they
put the steam a little earlier—they put it up the
last minute, when the people is expected to come
n—

The Court: You were not asked about that, and
besides you have already told us that.

10

Witness: Of course, when I ran it I had the 20

steam going in time.

CROSS-EXAMINATION by Mr. Woerner:

Q. Mr. Denberg, do you know whether it will1
heat 70 degrees in zero weather—that boiler? A.
Yes, it heats all right.

Q. Listen to the question. Do you know
whether it will heat to 701degrees Fahrenheit in
zero weather? A. It will heat 70 degrees; if you

put enough coal in the boiler, it will heat it. Of zg

course, they don’t put so much coal in; that is
the trouble they can’t heat it.

Q. When did you try it and get it to 70 degrees ?
A. Well, I didn’t need so much heat; if I got too
much heat, when the people comes in they can’t
stand it. I get just as much heat as I want. You
don’t need the boiler to go up as high as 70
degrees; there will be too much heat.

Q. Do you have to close the ventilators when 40
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you get up too much heat? A. Ventilators—
what ?

Q. To ventilate your theater? A. Well, of
course, in the winter time I wouldn’t open up them
ventilators; if I got too much heat I would open

2Q the door in the cellar, and the heat goes down a

20

30

40

little.

Q. Can you heat that building comfortably with
the proper ventilation, with the ventilators open?
A. Yes; I will prove it to you.

Q. Did you have any talk with Mr. Rizzolo
about this case? A. No.

Q. You did not have any conversation with him?
A. No.

Q. Did you have any conversation with anybody
representing him? A. No.

RE-DIRECT-EXAMINATION by Mr. Leber:

Q. You are here under subpoena, are you not?
A. Yes, I am under subpoena.

Q. T forgot to ask you about the walls. Have
those walls been repainted since you bought the
building? A. I painted it, put on two coats of
paint.

By the Court: Q. When did you do that? A.
I done it on the last of July, the last July, 1913.

By Mr. Leber: Q. I thought you bought the
property in August? A. I bought it in August.
I didn’t paint it right away; I waited.

Q. If you bought the property in August, how
could you have painted it in July of that year?
A. I bought it in August.

The Court: He says he bought it in 1913.
Mr. Leber: Yes, and he says he painted
it in July, 1913.
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Witness: 1914.

The.Court: A year later?

Witness: Yes. I made a mistake. Last July, I
said.

Q. Did the walls require new painting? A.
Well, it did require it. Of course, they have been jq
dried in; they was painted new, but the paint
dried in, and I had them put on two coats of paint,
blue paint.

JOSEPH RIZZOLO, sworn in behalf of plain-
tiff:

Direct-examination by Mr. Leber: 20

Q. Mr. Rizzolo, where do you live? A. Ninety-
seven Pine Street, Montclair.

Q. And what is your business? A. Plumber.

Q. How long have you been a plumber? A.
About nine years.

Q. Are you related to Mr. Saverio Rizzolo? A.
No, sir.

Q. Did you do the plumbing work on the moving
picture theater located at 635—1I think it is 635—
Bergen Street? A. Yes, sir. 3q

Q. Did you see the plans and specifications?

A. Yes, sir.

Q. For that job? A. Yes, sir.

Q. What kind of plumbing fixtures did you put
into the place? A. According to specifications.

Q. Were they new or old? A. Of course, they
were new.

Q. Something has been said on cross-examina-
tion of Mr. Rizzolo that there were old plumbing 40
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fixtures put in the toilets; is that so? A. No, sir.
Q. Did you do your plumbing work according to
the specifications? A. Yes, sir.
Q. Was that plumbing work all right when you
got through with 1t? A. Yes, sir.

CROSS-EXAMINATION by Mr. Woerner:

Q. What kind of faucets did you put in the toi-
lets, brass or nickel? A. I don’t remember if they
were brass or nickel now; it is two years ago.

JULIUS RAMIGr, sworn in behalf of plaintiff:
20 Direct-examination by Mr. Leber: 1
Q. Mr. Ramig, where do you live? A. 610 and
612 South Thirteenth Street.
Q. What is your business? A. Roofing.
Q. Just roofing? A. Yes, sir.
Q. Do you do waterproofing? A. Well, that is
all included—waterproofing and dampproofing.
Q. And are you the owner of the business? A.
Yes, sir.
Q. Do you trade under the name of the 0. K.—
30 A. 0. K. Roofing Company; yes, sir.
Q. How long have you been in this business ? A.
Five years.
Q. Did you do any work on the moving picture
place at 635 Bergen Street? A. Yes, sir.
Q. Who asked you to do the work? A. Mr. Riz-
zolo.
Q. You were the subcontractor for what part of
that work? A. For roofing and dampproofing—
40 dampproofing inside.
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Q. Did you figure on, the plans and specifica-
tions? A. Yes, sir.

Q. I show you the specifications attached to Ex-
hibit P-1 and ask you to refresh your memory by
looking at them (paper shown to witness). Now, 1
did you dampproof the walls of that building ac-
cording to the specifications? A. (After examin-
ing paper.) Yes, sir.

Q. Was it a good job? A. Yes, sir.

Q. Did you also build the roof? A. Yes, sir.

Q. Was the roof a good job? A. Yes, sir.

Q. That is all the work you did on that building?
Yes, sir.

Cross-examination waived. 20

HYMAN ROSENSOHN, sworn in behalf of
plaintiff:

Direct-examination by Mr. Leber:

Q. Mr. Rosensohn, you are an architect? A.
Yes, sir.

Q. Where do you practice your profession? A. zq
In the City of Newark, 800 Broad Street.

Q. How long have you been an architect? A.
Nineteen years, going on twenty.

Q. Are you licensed by the State of New Jer-
sey? A. Yes, sir.

Q. Do you know Mr. Poysher, Charles W. Poy-
sher? A. Yes, sir.

Q. Did you prepare the plans and specifications
relating to the construction of a moving picture
theater at 635 Bergen Street, this city? A. They
were prepared in my office; yes, sir. 40
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Q. At whose request were they prepared? A.
Mr. Poysher, and a gentleman by the name of Mr.
Stevenson, I think, were present.

Q. Stevenson? A. I think so; I think that was
his name.

Q. Mr. Bosensohn, will you please look at the
plans on the wall and tell us whether these are the
plans prepared in your office relating to this
theater? A. (After examining blueprint.) Yes,
Sir.

Q. I show you Exhibit P-1 (paper .shown to wit-
ness). Was this contract and the specifications
prepared in your office? A. Yes, sir.

Q. The date of that contract is October 29,1912,
1sitnot? A. Yes, sir.

Q. Do you know when the work was com-
menced? A. Yes, I have got an idea that the work
hadn’t started for possibly three or four weeks—
I don’t exactly remember, but we will say about
three weeks after the contract had been signed.

Q. Do you know what caused the delay in start-
ing the work? A. I don’t think I exactly remem-
ber it.

Q. I call your attention to the date of the filing
of the contract. Was there anything said between
Poysher and Bizzolo after the contract was signed
as to when the work was to commence ?

The Court: Anything said in your presence?

Mr. Leber: Yes, I mean that; in your presence.

The Court: In your hearing.

A. No, I don’t really remember it.

Q. Can you tell us who filed that agreement?
A. Yes, my office filed it.
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Q. Why was the agreement filed nearly a month
after it was signed? A. That must have been held
off on account of them not being ready to go to
work.

Q. Who was not ready to go to work! A. Be-
tween the contractor and the owner; I can’t tell.

By the Court: Q. You say it must have been?
A. Yes, sir.

Mr. Leber: Well, do you know?

Q. Do you remember? You just told us that
you did not remember the cause of the delay in
the beginning of the work. Now, do you remem-
ber the cause of the delay in filing the contract?
A. No, I don’t remember it; I don’t remember at
the present moment.

By Mr. Leber: Q. Well, was the work to be
started before the contract was filed?

Mr. Woerner: I object to that. The wit-
ness has testified that he does not remem-
ber.

By the Court: Q. If you remember anything
that was said on that subject you may state it.
A. Oh, I told the owner not to allow Mr. Rizzolo
to go on and work until the contracts are filed. 1
tell that to every client of mine.

By Mr. Leber: Q. Well, what kept that con-
tract off file for a month?

Objected to.

The Court: He just said that he did not
remember.

Q. Do you remember anything about that, Mr.
Rosensohn? A. No, I can’t recall anything at
the present moment.

Q. Were you to supervise this job? A. No, sir;
I was to issue certificates.

10
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By the Court: Q. What is that? A. I was to
issue certificates.

By Mr. Leber: Q. Well, how would you deter-
mine when to issue certificates? A. By either go-
ing down to the job and seeing whether he is en-
titled to the certificate or the owner coming and
telling me to issue the certificate.

Q. How many times Were you on this job, if you
remember? A. Oh, I happened to be about a
dozen times.

Q. How many certificates have you issued on
this job? A. Three.

Q. I show you certificates D-31 D-4 and D-5 for
1dentification, and ask you whether these are the
three certificates you refer to (paper shown to
witness) ? A. Yes, sir.

Q. I observe that two of the certificates bear
date the 17th day of January, 1913. Were they
issued together? A. Yes, sir.

Q. Isn’t that unusual, to issue two certificates
at one time? A. There is nothing very unusual
when the owner hasn’t got the money at one pay-
ment to hold off and let it go for the next payment.

Q. Was that true in this case? A. Yes, sir.

Q. Do you mean to tell us, then, that one of
these two certificates should have been issued be-
fore the 17th day of January, 1913? A. Yes, sir.

By the Court: Q. That would be the second—
A. The second certificate.

By Mr. Leber: Q. The one representing the
second payment? A. Yes, sir.

Q. Well, why did you not issue the certificate
for the second payment when it was due? A. I
think it was the owner that came down to me;
Mr. Poysher came down and told me—
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The Court: I do not hear you. Speak louder.

Witness: I think it was Mr. Poysher that came
down to me and told me that he was a little short
of money, and we might just as well hold off this
contractor from his certificate until he was ready
for the next one, and then he might be in position
to get some money.

Q. And did you follow his instructions? A.
Yes, sir.

Q. Mr. Rosensohn, Mr. Rizzolo finished that
work, did he not? A. Yes, sir.

Q. Did he erect that moving picture theater ac-
cording to the plans and specifications prepared
by you? A. For all appearances, yes.

Q. Well, did you examine that building? A. I
examined that building at the final examination,
when I had both owners—

Q. Who were they? You say “ both owners.”
A. Mr. Poysher and Mr. Stahl, and I think Mr.
Rizzolo was there. We had made an appoint-
ment—in other words, they made an appointment
to come down to the building and look it over to see
what claims they had against Mr. Rizzolo. I came
down and looked it all over, and asked them what
kicks they had to register, and they told me at that
time.

The Court: Told you what?

Q. What did they tell you? A. They told me
that they didn’t like the decorating inside; in
other words, the painting; that some of the spots
showed through. 1 said that that wasn’t such an
awful great thing, as I absolutely and distinctly
remember warning Mr. Poysher about the cement
block business; that that would never make a
good job. I also told him that this cold water
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paint, naturally, any damp would come through;
that the damp-proofing on the wall doesn’t neces-
sarily keep it out, so that it would show up on the
decorating, on the cold water paint.

By the Court: Q. I do not understand you ex-
actly. You mean if the painting was done accord-
ing to the specifications, it would still become
spotty under dampness? A. Yes, sir. He said he
didn’t think he had enough heat in the place, and
I said that that was easily remedied as the steam-
fitting man hadn’t gotten his money, and if there
was any trouble with it, that man stood ready to
make good. As far as the painting was concerned,
I asked him whether if I could get an allowance
from the contractor at that time, to allow him
enough money to repaint the place—that is, the
side walls—then he thought that would be satis-
factory.

Q. Who was that Mr. Poysher? A. Poysher
and Dr. Stahl, both.

Q. Did both of them say that? A. Yes, sir.

By Mr. Leber: Q. Well, was there an adjust-
ment arrived at these points? A. Yes, sir.

Q. What was the adjustment? A. That I was
to get the contract to allow him for painting
those walls, and that the steam-fitting man was to
come back and fix up the steam heating plant in
shape*

Q. Was that done, was the steam heating plant
fixed up? A. Yes, sir.

Q. Well, how much was to be allowed for re-
decorating the place? A. He was to come down
to my office and I was to set the prices for him.

Q. Did you ever set the prices? A. I did.

Q. How much? A. I told him that the redeco-
rating there would certainly not cost over $75.
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By the Court: Q. You mean the painter? A.
No, sir; I told the owners, Dr. Stahl and Mr. Poy-
sher, when they came to my office.

By Mr. Leber: Q. Well, were they satisfied
with that? A. No, sir.

Q. What did they want? A. They thought they
wanted about $500 or $600.

By the Court: Q. Are you speaking now of the
painting alone? A. That is all I understood was
the matter with the building until they came to my
office, when I told them that was all it was worth,
the painting, $75, and they said, “ Oh, no, we want
$500.*

Q. Did they say what they wanted the $500 for?
A. Yes, sir.

Q. What was i1t? A. They claimed a certain
amount of delay in time; they said that the work
wasn’t extraordinary good; as a matter of fact
they said it was botchy. I told them that I didn’t
think it was.

By Mr. Leber: Q. You say you were up there
with the owners and that you looked the building
over. Was that building erected according to the
plans and specifications? A. It was erected ac-
cording to plans and specifications, and also with
some understandings that we had before we en-
tered into the agreement.

Q. Some understanding that who had? A. Poy-
sher and Mr. Rizzolo and myself.

Q. Regarding this work? A. Regarding some
of the mechanical work on it, yes.

Q. Well, now, have you ever been asked by Mr.
Rizzolo to issue a certificate—I mean a final certi-
ficate? A. Yes, sir.

Q. Have you been requested by Rizzolo to issue
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the final certificate more than once? A. Yes, sir.

@ How many times has he asked yon for the
final certificate? A. Possibly four or five times.

Q. Was he entitled to his final certificate? A.
From all appearances with the owners; yes, sir.

Q@ Why did you not issue it to him? A. Well,
at one certain time Mr. Poysher came with Mr.
Rizzolo to my office and asked me to issue the final
certificate to him. I says, “ Mr.—"”

Q. Who asked you to issue the final certificate?
A. Mr. Poysher. I said, *Mr. Poysher, have you
got the money?” He says, “ No, I have got to get
it from Dr. Stahl, and he is up in the mountains.”
“Well,” I says, “ get the money.” Mr. Rizzolo
happened to be at that time in my office, and he
didn’t know what I was driving at. Mr. Poysher
after that—I think it was that I called him up on
the telephone, or he called me up and asked me
the reason I didn’t issue the certificate. I said I
had a certain amount of contractors that came to
the office and asked if I owed Mr. Rizzolo some
money; they asked me to take care of them when
the final payment was made. I told Mr. Poysher
1f he had the money to come down to my office, and
I would settle it in my office; I then would be in a
position to settle up with the other contractors
that Mr. Rizzolo owed to.

Q. You mean subcontractors? A Yes, sir.

Q. Did you ever after that see either Poysher or
Stahl regarding this last certificate? A. Yes, sir.
Q. How many times? A. I think it was once.

Q. What took place? A. Why, Mr. Stahl, or
Dr. Stahl, and Mr. Poysher came to my office and
asked me, or told me, that I should try and get
them a settlement from the contractor, allowing
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them about $500. I said there wasn’t enough
money to pay off the contractors at that time. At
that time there was a certain remark made about
money owing to certain people anyway, and that
Mr. Bizzolo wasn’t extraordinary responsible;
that I could very well do it, on account of the sub- 10
contractors running after their money, anyway,
and they would be satisfied to lose a certain
amount of money. I told Dr. Stahl and Mr.
Poysher both that I didn’t intend to do anything
of that kind; that I could possibly get them an al-
lowance from $125 to $150, but any money over
that I certainly wouldn’t stand for.

Q. What was said about the certificate, if any-
thing? A. I told him at that time that if he—

Q. Told whom? A. Told Dr. Stahl and Mr. 4,
Poysher, both; I am talking about both of them
as one. I told them that if they insisted upon a
settlement of that kind that I would issue a cer-
tificate just the same. He said, “ You can issue it
if you want to. We won’t pay it anyway. You
will have to sue for the money.”

Q. Do you know when possession was taken of
this place? A. I think it was around Washing-
ton’s birthday.

Q. Do you know who took possession? A Mr.
Poysher and Mr. Stevenson—a big, tall fellow. 1
don’t remember his name exactly, but I think Stev-
enson was his name; I don’t remember the name.

Q1 Did they run a theater there? A. So I un-
derstood.

Q. Were you ever there? A. Only once.

Q. When was that? A. Some time in the win-
ter, between February and April, I suppose.

Q. Well, you say you were there once. Were
they running a show at that time? A. Yes', sir. 40



114

Hyman Rosensohn—Direct

Q. Well, now, Mr. Rosensohn, you said a mo-
ment ago that you told Dr. Stahl and Mr. Poysher
that you would issue a certificate to Rizzolo? A.
Yes, sir.

Q. And that they said you could if you wanted

jq to, or words to that effect, but that they would not
pay it, and so on.' Why did you not issue the cer-
tificate to Mr. Rizzolo? A. Well, it seems Mr. Riz-
zolo came to me a little after that and asked me
about the certificate, and I told him to go down—I
told him exactly what Dr. Stahl had said, and told
him he had better go down and see the owners and
see whether he can’t make arrangements with
them. He went away. I haven’t seen him for
about a month or two after that, and then he came

20 to my office and asked me for the certificate, and
says he is going to start suit. I told him I
wouldn’t issue a certificate under those conditions;
I didn’t want it to appear that I was issuing a cer-
tificate on the day he was going to start suit.

Q. Was that the only reason you withheld this
certificate? A. At that time, yes. ¢

Q. Mr. Rosensohn, I call your attention to the
first page of Exhibit P-1. The agreement provides
for the erection of a one-story moving picture

3Q theatre. There seems to be the word “ brick”
typewritten there and then crossed out. Was this
ever to have been a brick structure ?
Objected to.
Q. Well, why was this word inserted and
stricken out?
Objected to as immaterial.
The Oourt: I think the only question is,
Mr. Leber, what the contract was.
40 By the Court: Q. Can you tell us whether that
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erasure was made before the contract was signed ?
A. Yes, sir; that erasure was made before the
contract was signed.

By Mr. Leber: Q. Who made that erasure?

The Court: Isn’t that immaterial?

Mr. Leber: Well, I don’t know. iq

The Court: The specifications will show
what the material was to be.

Question withdrawn.

Q. Mr. Rosensohn, was there any extra work
performed by Rizzolo on this job? A. Yes, sir.

. Q1 Do you remember anything regarding the
change of the wood beams to reinforced concrete
ceiling? A. Yes, sir.

Q. Will you tell us what that all is about? A.
The building department in approving the plan 20
approved the plan for less than 300 seats without
being fireproof. When they had started to work
and they were ready for the lobby, at that time the
inspector of buildings stopped Mr. Rizzolo from
work. Rizzolo and Poysher both came to my office
at that time and said they had been stopped by the
building department wanting to know why they
were stopped. I went over to find out in the build-
ing department. Mr. O’Rourke, at that time the
superintendent of building department, told me 30
that he wanted the lobby fireproof. I asked him at
that time whether it was not a hardship on the
part of the contractor, because he had approved
the plans the other way. He said it didn’t make
any difference he wouldn’t let the work go on any
other way; he wanted the lobby fireproof, rein-
forced concrete and iron beams, steel beams. To
settle the affair, so as not to wait too long a time,

I agreed with Mr. William P. 0 'Rourke, the super- 40
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intendent of buildings, that I would make the
lower floor, the floor of the lobby, fireproof; the
upper floor, we will allow the wooden beams to re-
main, the beams of the roof, and put concrete, till
between the beams with concrete, and cover 1t over

2Q with cement; so that he agreed to that and allowed

2q

30

40

it. I then saw Mr. Rizzolo and Mr| Poysher, both;
I told them about it; I went to the job and told
them about what I had done. He asked me at that
time whether he couldn’t fight him in Court. I
said he could, because there was no law that com-
pelled us to do anything, but I told him that there
wouldn’t be enough money in it and the delay
would be worth more than this. Mr Rizzolo at
that time agreed to do the work fairly cheap.

Q. Do you remember the price? A. 1 don’t
exactly remember, but it was somewheres this side
of a hundred dollars; that I can remember.

By the Court: Q. You are now speaking of that
whole job, the re-enforced concrete for the floor
and the concrete between the beams above? A.
Yes, sir.

Q. That is, all together ,you think, about a hun-
dred dollars? A. Yes, sir.

Mr. Leber: I am referring to the first
item in the lien claim, if your Honor please.

The Court: Well, the witness has spoken
of both; therefore I asked him what he
meant.

By Mr. Leber: Q. Well, was the work done, was
it changed? A Yes.

Q. Was that change made with your approval?
A. Yes, sir; and Mr. Poysher and myself and Mr.
Rizzolo were there, and I think the big, tall fellow
was there, too, at the same time.
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Q. Yon have said that Mr. Rizzolo offered to do
that work fairly cheap. Was there ever any or-
der given to Mr. Rizzolo to do that work? A. Well,
that was the morning Mr. Rizzolo demanded a cer-
tain writing. Mr. Poysher said, i 1All right, I will
give it to yon when I get down to Mr. Rosensohn’s
office// Mr. Poysher said to me, “ Yon can tell
him to go ahead with the work; I will give him
the writing when I get down to your office.”

Q. Was that writing ever given? A. I don’t
know.

Q. Well, was it given at yonr office? A. No, sir.

By the Court: Q. Within yonr hearing was any
definite price named? A. Yes; I can’t remember,
though; I can’t remember the price that was
named at that time.

Q. There was a price, but yon do not remember
what it was? A. Yes, there was a price, but I
positively remember it was this side of a hundred
dollars.

By Mr. Leber: Q. Was there any other work
done not required by yonr plans and specifica-
tions ? A. Yes, sir.

Q. What was it? A. At the time when they
were ready to get the license for running the
house—the license was granted to them, and I
had seen Captain Gasser at that time, so that he
should approve it, that within thirty days he was
to change the run that started from the rear part
of the auditorium out to the rear exit. The run
was too steep, he claimed; Captain Gasser claimed
that it was too steep, So that people might slip and
fall on 1it.

By the Court: Q. What do you mean by “ the
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run” ? A. The lower part of the auditorium was 40
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about 4 feet, something in that neighborhood,
lower than the outside level of the yard. The exits
were on a level with the yard, because the fire de-
partment— the building department—doesn’t al-
low steps up from an auditorium.

Q. It has to be an inclined plane! A. An in-
clined plane.

Q. That is what you mean by “ the run” ! A.
Yes, sir.

Q. He thought it was too steep! A. He thought
it was too steep, and that would have to be fixed.
So that I really guaranteed Captain Gasser my-
self that- that would be done within thirty days’
time, and he granted them a permit so that they
could go on and get their license.

The Court: Well, you haven’t any extra
item for that, have you!

Mr. Leber: Yes, sir; that is the last item.

The Court: Yes, I see.

By Mr. Leber: Q. Well, who did that work!
A. Mr. Rizzolo.

Q. How did it happen that he did the work!
A. Well, he was ordered to do it. Mr. Rizzolo
went over those items with me on the job, and Mr.
Poysher was there; I think Dr. Stahl was there.
I told them what they would have to do; they
would have to retain the yard from the Chadwick
Avenue side; they would have to retain the yard
alongside—

By the Court: Q. You mean build a retaining
walll A. Yes, sir—'dig out the yard, to protect
the yard, and connect the yard to the sewer. Then
he would have to dig out so as to allow for the
yard, which was going to be much lower than the
yard adjoining, and come around with the wall on
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the other side, towards Clinton Avenue, and steps
up, or a run up, just the same, an incline up, and
take the inside, the entire piece out, a distance of
about 10 or 12 feet, cut that all out, drop the door-
ways, the exits to the rear, two of them, and form
new runways.

By Mr. Leber: Q. Those were your specifica-
tions, were they? A. Those were my verbal speci-
fications of what would have to be done, what Mr.
Rizzolo would have to do to lower those inclines.

By the Court: Q. What do the specifications at-
tached to the contract show? A. That shows the
way they were there.

Q. And that shows what was thought to be too
steep? A. Because the rear of the ground—

Q. The slope as shown on the specifications at-
tached to the contract is the slope that was ob-
jected to as too steep; is that it? A. No, I don’t
think that was it. The ground in the rear was
slightly higher than in the front, or, in other
words—a little bit higher than the front, so that
when you come to put the exit on the rear, he had
to keep the exit above the ground, so as not to
have any water running down, running inside.

Q. Well, you ought to know whether this par-
ticular job that you have been talking about was a
job which was in accordance with the specifica-
tions filed with the contract or whether it was a
new feature. A. No, it was a new feature from
what was filed. I suppose there would be no ob-
jection to the way it was filed, but they demanded
it; they said it was too steep the way it was.

Q. Who made that objection? A. Captain Cas-
ser.

By Mr. Leber: Q. Well, did Rizzolo figure on
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this job? A. Yes, sir; he brought me in a written
figure, and I gave that to Mr. Poysher.

Q. Do you remember wha't that amounted to ?
A. T remember, because I have heard it. It was
something in the neighborhood of $263, but I per-
sonally don’t remember. 1 remember that I
handed the paper to Mr. Poysher.

Q. Well, Rizzolo did that work, did he not! A.
Yes, sir.

Q. Who requested him to do it! A. I wasn’t
there when he was requested to do it.

Q. So you do not remember? A. No, sir.

Q. Was there ever any trouble regarding the
gathering of water in the building? A. Oh, yes,
they had quite an amount of water. The boys used
to skate in there, or float in there, at certain times.
I think it was once covered with ice, if I remember
right.

Q. Now, Mr. Rizzolo has testified that he built
a drain from the rear of the yard, or the rear of
the building, running towards the front of the
building, and connecting that drain with the
sewer which was built in the front cellar—well,
across the front of the building anyway. Do you
know anything about that? A. Why, yes, I gen-
erally have a drain put into a moving picture
place so that they can wash—when they wash the
floors the water would drain off to the sewer, but
in this ease I don’t know whether I put it in or
not.

Q. Will you examine your plans and tell us
whether you had provided for a drain? A. (Ex-
amining blueprint.) No, sir; no drain is pro-
vided for.

Q. Well, was a drain put in? A. Yes, sir,

Q. Who put it in? A. Mr. Rizzolo,
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Q. Who requested him to put it in? A. Well, I
can’t remember that now; I can’t remember that.

Q. You do not remember that! A. No;it wasn’t
ordered in my presence.

Q, The specifications provide for the bridging
of the rafters. Was that done? A. No, sir; but jg
he had—

Q. Why was it not done? A. Because I had de-
cided at that time to support the ceiling instead.
The roof beams were made of two-by-twelves, and
the ceiling beams were made two-by-eight, and the
span was a little bit too long, so that I asked him
to cut the bridging out and use supports from the
roof beams, hanging the ceiling; so that he put in
just as much work in the one as he would in the
other. 20

Q. Then that was a change in the plans and
specifications, was 1t? A. Yes.

Q. Was Mr. Poysher consulted about this? A.
Oh, yes, I gave Mr. Poysher to understand that
he was getting more money’s worth than he was
paying for.

Q. What did Mr. Poysher say about that? A.
Nothing— “ Go ahead.”

Q. “ Go ahead” ? A. Yes, sir.

Q. Was it gone ahead with- according to your gg
directions? A. Yes, sir.

By the Court: Q. Would it cost more or less
to do it that way than to bridge it? A. Well, it
really cost more.

By Mr. Leber: Q. Was there anything allowed
Mr. Rizzolo for that? A. No, sir.

Q. I call your attention to the last page of the
specifications. Will you examine it (paper shown
to witness) ? No, I do not know whether I g
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want the last page exactly. It is next to the last
page, under the head of ‘‘ Cast iron soil and waste
pipes.” A. (Examining paper.) Yes, sir.

Q. I call your particular attention to the last
sentence in that paragraph, which reads, “ Drain
the court to sewer.” Was there a court in that
building or on the premises? A. Originally there
was supposed to be one on the side, but Mr. Poy-
sher and Mr. Stevenson, or that other gentleman,
the one that was there, did away with it, on ac-
count of them having open air alongside of this
theatre; and I think that these plans show that
court where it had to be filed for the building de-
partment, so that they would have a court on the
side of it. (Examining blueprint. ) There i1s your
red line running along; that shows the court; that
is for the exit—this red line showing along there
(indicating).

By the Court: Q. A passageway? A. A pas-
sageway, an alley for the side exits.

Q. Ten feet wide? A. No, sir, 3 feet wide.

Q. They did not have that? A. He owned the
whole lot alongside of that, so that instead of ce-
menting this alley at all he used the whole yard
for means of exit, so that there was no court at
that time.

By Mr. Leber: Q. Well, was the rear yard a
court referred to in your specifications? A. No,
sir; a yard i1s yard, a court is court.

Q. Well, Mr. Bosensohn, you heard Bizzolo tes-
tify that he built a drain on the rear of the build-
ing and thereafter connected it with the rear of
the yard out towards the front of the building, and
that that was done at the time when the building
was filled with water, and done for the purpose
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of carrying off the water. Does that work that he
did in the building of this drain come within that
or any other provision of your specification? A.
No, sir.

Q. Mr. Rosensohn, did you see the plumbing fix-
tures when they were put in? A. I can’t say that jq
I noticed anything particular about them.

Q. Well, if they were old fixtures would you
have noticed the difference? A. Yes, sir.

Q. Well, were they old fixtures that were put in
there? A. Not that I remember.

Q. Your plan shows some ornamental plaster
work. I have got this all upside down, or some-
body did, but that does not make any difference.
Instead of the ornamental plaster going at the
bottom, we will imagine that it is on top. These 20
artistic designs appearing at the top of this build-
ing—that is supposed to stand for ornamental
plaster work, is it not? A. Yes, sir.

Q. That did not go on there, did it? A. No, I
don’t think it did.

Q. These windows are rectangular. We called
them square yesterday, but I think we forgot our
geometry. They are rectangular, and the windows
on the building, as we saw them yesterday, are
round. Will you please explain to the Court and
jury the omission of this plaster work and why
the round windows in place' of rectangular ones?
A. I don’t exactly remember now. I think it was
that I was asked a question whether he should
allow the contractor—whether the owner, Mr.
Poysher, should allow the contractor to use other
kind of windows—1in other words, oval windows—
and I said it didn’t make any difference.

Q. Who asked you that? A. Mr. Poysher, on 40
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the job, with Mr. Rizzolo being there. I said it
didn’t really make any material difference at all,
as long as he got his windows in. As far as the
ornamental plaster is concerned, I didn’t think it
was so pretty as all that. I am glad it is not on.

The Court: I do not understand you.

Witness: I say I armglad that the ornamental
plaster is not on, because it does not look so ex-
traordinary nice.

Q. Well, is there a difference in value? A. No.
I think he used some little ornamental plaster
around the windows—that 1s, around the window
frames, on the front, the trim around the window
frames; but all this ornamental plaster, really, if
he left them out—I don’t remember now, I ain’t
been near this place in two years; but if he left
them out, it is only $10 worth of ornamental plas-
ter in there, and I never heard any kick against it,
anyway.

Q. Nobody complained about that? A. No, sir.

Q. Something has been said about the doors.
Your specifications provide that the doors, ex-
cepting those for the toilets, I believe, or the rear
part of the building, one of the two, should be of
birch veneered. What doors were put into this
building? A. Well, I can’t say that I remember
what kind of doors were put in, but I do remem-
ber saying to the owner that he had better not put
in any birch veneer doors; that I had too much
trouble with them; and it was about that time that
I had gotten quite a number of complaints about
birch veneer doors in moving picture places, be-
cause 1t was so damp in there that the veneer
would come off.

Q. Is that all you remember about the doors?
A. Yes, sir.
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Q. Well, when yon examined this building on
that occasion that yon have already testified to,
when Stahl and Poysher were there, did yon look
at the doors? A. I looked at—1I really only looked
at the things that Mr. Poysher and Dr. Stahl com-
plained of.

Q. Was there any complaint made as to the
doors! A. Nothing, with the exception of the
painting and the steam heating.

By the Court: Q. Can yon give ns any informa-
tion as to the difference in the price between the
birch veneer that was to be put in and the doors
that were put in! A. There is really no differ-
ence ; they are about the same price. As a matter
of fact, some of the cypress doors would cost a
little more money, because the birch veneer—

Q. What is that! A. Because the birch veneer
1s continually being used—

Q. That is, at that time! A. Just about the
same. ) ; r
CROSS-EXAMINATION by Mr. Woerner:

Q. Do you remember my coming to your office
on September 15th of last year! A. You!

Q. Yes. A. Yes, sir.

Q. Do you remember telling me at that time
that the reason you did not issue the certificate
was because certain deductions were to be made!
A. I might have said to you that the owner wanted
certain deductions; I might have given you the
entire statement of the whole case, the way I have
explained it here. I don’t remember giving you
any other statement than that.

Q. Do you remember telling me that the reason
you did not issue the certificate was because cer-
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tain deductions were to be made between the
parties ? A. Certain adjustments were to be made;
I might have said that.

Q. Do you remember whether you said that or
not? A. I might have said that, Mr. Woerner.
jq Q. And do you remember saying to me at that
time that the building was substantially finished?

A. No, I don’t think I remember that.

Q. I beg your pardon. A. I don’t think I re-
member that.

Q. The red pencil marks on that plan were
made by the building department? A. Yes, sir.

Q. Do you know whether that was before or
after the worksstarted? A. It must have been
before, because he can’t start to work until he gets

20 his permit.

Q. Do you remember of your own knowledge
that you told Mr. Poysher not to start with the
work before the contract was filed? A. Yes, sir.

Q. When did you tell him that? A. As a matter
of fact, I told him more than that before he gave
Mr. Rizzolo the job; I told him certain things
about Rizzolo; I have had Mr. Rizzolo on two jobs
before that; but I distinctly warned him not to
allow him to dig a shovel full of dirt until I had

3q the contract on record.

Q. What did you tell him about Rizzolo? A. 1
told him about certain things that I thought and
certain things that actually occurred, so that if he
wants to be safe from any liens that he had better
not allow Mr. Rizzolo to go on with the work until
the contracts were filed.

Q. Won’t you just state what you did tell him?
You say you told him certain things. A. I don’t

40 know. That was in strict confidence that I told
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liim these things. I merely told him it would be
better for him, so as not to allow any other con-
tractor or any other subcontractor to file a lien
on his building, if he didn’t allow the contractor
to start to work until he had filed the contract.

Q. What I want to know is what you told him
about Rizzolo. A. Well, if I must answer it, I will
answer it.

Q. I beg your pardon! A. I say if I must an-
swer it—Must I answer that?

The Court: If it relates to this job.

The Witness : No, it does not relate to this job.

The Court: We do not want anything
that does not relate to this job, I suppose,
directly or indirectly.

Mr. Woerner: No.

Q. Was it as to Mr. Rizzolo’s financial stand-
ing? A. Yes.

Q. And was it with relation to the entering into
the contract between Rizzolo and Mr. Poysher?
A. No, sir,

Q. Now, on this job when did you issue the
certificates, when the work was done or when the
owner requested you to issue i1it? A. The owner
requested me to issue those.

Q. Would you withhold the architect’s certifi-
cate if he was entitled to it simply because the
owner told you? A. Sometimes it is the best
policy to do.

Q. Did you do it in this case? A. I did.

Q. With that second certificate? A. Yes, sir.
It was not really withholding it. I merely told
Rizzolo that he wouldn’t get any money; what
was the use of issuing a certificate?
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talking about? A. That is on the second certifi-
cate; yes, sir.

Q. You do not know whether he was paid in ad-
vance on some of those certificates, do you? A.
Oh, yes, I do.

Q. Was he? A. Yes, sir; I know he got his
money in little sums, aud I know that I warned
the owner against that, too.

Q. And the reason you did not issue that certi-
ficate earlier, even though Mr. Rizzolo was en-
titled to it, was because Mr. Poysher did not have
any money? A. Well, there was something else
to it, too, besides not having the money. He had
to pay, I think it was, the cement man a certain
amount of money, and he didn’t have the entire
amount and he said if I had issued the certificate
the cement man would be entitled to get his
money, and as it was he could string him along
for another week or two, until he i1s entitled to the
third payment, and then they can straighten all
things out.

Q. You say you did not supervise the work?
A. No.

Q. You merely went there when -certificates
were wanted? A. Yes, or when any trouble arose.

Q. You did not figure out the radiation of the
boiler or the— A. No, sir. In cases of this kind
all I do is when the owner-~for the final certificate
I merely go to the job and ask him what com-
plaints he has got to register, see if I can remedy
it for him, and then settle up the affairs between
the owner and the contractor.

Q. Will you say that a cement building cannot
be made so that the paint will not spot?

Mr. Leber: I object to that. I suppose
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the question is whether under these speci-
fications that result would be forthcoming.

The Court (After argument): It is too
broad.

Q. Under the specifications prepared by you for
this building, was the paint liable to spot in the
building if the work was properly done? A. With-
out a question of doubt it would spot. One coat
of dampproofing is not enough for brick, let alone
cement block.

Q. I will ask that question again that I asked
before. Can a building be made waterproof so
that the spots will not show on the paint?

Objected to.

Mr. Woerner: This comes under the
painting specifications. The specification
calls for “ Damp proof all back walls with
R. I. W. damp proofing.” Now, it does not
say so many coats, and I think if two coats
were necessary he would have to put on
two, and if ten were necessary he would
have to put on ten. If those blocks can be
made damp proof, I think it was the duty
of the builder to do it.

By the Court: Q. Do you understand that there
1s any provision in the contract as to the number
of coats? A. Yes, sir.

Q. Where 1s it? A. Well, we specify when it is
necessary, one or two coats.

Q. Where does it say that? A. it says, ‘‘Damp
proof the walls.” That would mean merely one
coat.

Q. One coat of what? A. Damp proof.

Q. “ Damp proof all walls with dehydrogen'
damp proofing.” What is. that, a kind of paint?
A. Yes, sir.
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The Court: Then it goes on, “ All walls
and partitions to be plastered one coat of
Adamant plaster in the regular manner.”
Well, the question is whether that means
one coat or as many coats as are necessary
to keep out the damp. What do counsel
say about that?

Mr. Woerner: Does not your Honor think
that this means to make the walls damp
proof?

The Court: That is your view. What
does Mr. Leber think?

Mr. Leber: If there i1s any ambiguity
about the meaning of this specification, I
suppose the man who drew the specification
1s the proper witness to testify as to what
1t means. Now, I think that there can be
several constructions placed upon this sen-
tence. It strikes me as if it might be am-
biguous. I have no objection to Mr. Rosen-
sohn testifying to what that means.

The Court: Is it not a question for the
jury? Ambiguities go to the jury.

Mr. Leber: They do, but I do not think
1t 1s improper to call a witness to explain
the ambiguity.

The Court: I think it is a question for
the jury. The Court construes written in-
struments, but the Court does not assume
any responsibility about ambiguities where
they arise from the use of language. It is a
question for the jury.

Mr. Woerner: What i1s the ruling of the
Court on the question asked?

Mr. Leber: Whether it 1s possible to
make a building waterproof.
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The Court: Well, that is rather broad.
What you want to know is whether the
method of keeping out damp as specified

m under the head of damp proofing can be so
employed as to keep out damp, and what is
necessary to do in order to reach that re-
sult. That is what you want to know, 1s it
not?

Mr. Woerner: Yes, I will try to reach
that.

By Mr. Woerner: Q. Do you know how many
coats of R. I. W. damp proofing there were on the
wall? A. I don’t think there is over one.

Q. Did you see that one put on? A. I saw it on
before it was plastered, yes.

Q. Would two or three coats prevent the walls
from becoming damp? A. Not on the inside.

Q. What would be necessary to be done? A.
Coat the outside with two coats and one coat in-
side ; that would cover it.

Q. Nov/, as to the final certificate. What is the
real reason that you did not issue that certificate ?
A. That was the real' reason; Dr. Stahl and Mr.
Poysher—in other words, Mr. Poysher came to
my office first and asked me to issue the final certi-
ficate to Rizzolo. At that time I asked him if he
had the money. He said he was going to get it
from Dr. Stahl, who happened to be up in the
mountains. I said, “When will you get the
money” ? “In a couple of days,” he said.
I said, “ All right, when you get the money
come down to the office, and I will settle
up your claims.” The reason for my not
1ssuing the certificate at that time was, first that
he did not have the money, and, second, there
were these subcontractors on the job. The next
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reason—I think Mr. Poysher came to my office
after that, and I asked him about the money,
whether Dr. Stahl—or I went over to his place
myself, I think it was; I went down there on that
afternoon and saw—I asked him why he didn’t
come around with the money, because the subcon-
tractors had been coming down to my office pretty
near every other day, asking for their money. He
said he had not heard from Dr. Stahl. The next
thing I heard was Dr. Stahl and Mr. Poysher com-
ing around and putting in a complaint to me about
a certain settlement—no, I met them at the build-
ing, and after that meeting at the building they
came to my office, and that was the time that I told
them that I could possibly get them $125 to $150
as the loss, and that would be by the subcontrac-
tors, and he thought at that time he wanted $500
or so, and I wouldn’t stand for anything of that
land. That is all.

Q. But the final result was— A. That he went
out of my office absolutely—I won’t say that I said
to him one way or the other, but it was very un-
pleasant; I said, “I won’t stand for any work of
that kind at all. Now, you can get out and do
what you please.” I said I would issue the cer-
tificate—

By the Court: Q. You said you wouldt A. Yes,
sir__and he said to me, “ If you issue the cer-
tificate, I won’t pay it. I am going to take that
to Court, anyhow.” Then I said to Rizzolo after
that—1I said to Dr. Stahl and Poysher—I said to
Rizzolo, “ You get after them and get your
money.” I hadn’t heard from him then until the
day before or the day after he started suit; then
he came after his certificate, and I said I wouldn’t

give it to him then. cgd,

M
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By Mr. Werner: Q. But finally after this un-
pleasant interview Dr, Stahl and Mr. Poysher told
you you could issue the certificate if you liked; is
that right? A. Right at that meeting, yes— ‘ You
can issue the certificate ; we will never pay it.”

Q. And the reason you did not issue it was he-
cause of stop notices? A. No, sir.

Q. Did you not testify to that on direct-examin-
ation? A. No.

The Court: No, he did not say anything
about stop notices.

Q. Or claims of subcontractors? A. I had prom-
1sed the subcontractors that I would see that they
got their money, and I wanted to see that settle-
ment take place in my office ; that was the reason.

Q. And after they told you to issue the certifi-
cate, the reason you did not issue it was because
you wanted to see these people get their money?
A. No, at the time Dr. Stahl and Poysher said,
“You can issue the certificate” ; that was not the
time, no. The time when Poysher was down to my
office and Dr. Stahl was up in the mountains, that
was the time I didn’t issue the certificate, and Mr.
Poysher told me to issue it to Mr. Rizzolo, and I
said, “ Have you got the money” ? And he said,
“ No, I have got to get it from Dr. Stahl.” And I
said, “ Get the money and come to my office, and
then I will settle you up.”

Q. After the last time when they told you to
issue the certificate and you would not do it, what
was the reason you did not issue it then? A. I told
Rizzolo a couple of days after that to go over and
see Dr. Stahl and Poysher, and see if he can’t get

20

3Q

along without a law suit, and he went away. He 40
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stayed away possibly a month or a month and a

half or two months, and I haven’t heard from him

*and I thought really he had settled up, until he

came to me and said, “ I have given the case over

to Mr. Leber; I want the certificate” ; and I said,
2q “1I can’t issue no certificate now.”

Q. What was the reaspn you could not issue it?
A. Because I didn’t want it to appear that I was
1ssuing a certificate for a case, that was all.

By the Court: Q. Well, do you not think that
you assumed responsibilities which did not belong
to your duties as architect? Do you not think that
all you had to do as architect was to satisfy your-
self whether the payments were due and give cer-
tificates ? It was very obliging to you to look after

20 these other men. A. I always do.

Q. Do you think that was a good reason for not
issuing the certificate? A. Well, Mr. Poysher said
he didn’t have the money, and I wanted to see
those people get their money. As a matter of fact,
I felt sorry for them.

Q. Well, really, do you not think that was not
any of your business? A. No, I don’t. I have been
trying to arbitrate all these affairs; I very sel-
dom let them go to Court.

30 By Mr. Woemer: Q. For how much of a certi-
ficate did Mr. Rizzolo ask you, what amount? A.
Final certificate and extra work.

Q. What did the extra work cover? A. Oh, he
had a bill at that time.

Q. You do not recollect the amount? A. No.

Q. Now, the change from the wood beams to re-
enforced concrete ceiling. Was that required by
the building code of the City of Newark? A. No,

40 SiI‘.
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Q. Who ordered that changef A. Mr. Poysher
and myself— Originally?

Q. Yes. A. Mr. Poysher.

-Q Who ishe? A. The building superintendent.

Q. Does not the building code require courts
for moving picture theatres? A. Yes.

Mr. Leber: I do not suppose that is the
proper way to prove what the building code
shows, if your Honor please.

The Court: The best way to show that
1s to put the code in.

Mr. Woerner: I will offer this for identi-
fication (producing pamphlet).

Q. Can you tell me whether that is the building
code of the City of Newark (pamphlet shown to
witness) ?

Mr. Leber: I object to that. The witnes
1s not competent to prove that.

The Court: The witness may answer
whether he knows.

A. Yes, sir; this is the building code.

Q. Will you see whether that provides for
courts for moving picture theatres? A. I don’t
think they had a code at that time for moving
pictures, only for theatres, under “ Theatres.”
You must have looked that thing up before,
haven’t you ?

The Court: Well,you can have stricter
proof on that subject, if necessary.

Q. Did not the clause in the specifications
“Drain the court to the sewer”—did not that
mean drain the rear and sides of the building? A.
No, that merely means the side of a building; that
means the court of a building; that does not mean
the yard. If I wanted to drain the yard, I would
call for draining the yard.
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Q. Is not the conrt the means of exit from the
rear? A. No, the conrt is the means of egress as
well as means of light for the side. There are dif-
ferent kinds of courts.

By the Court: Q. That is the little three-foot
passageway along the side (indicating on blue-
print) f A. Yes, sir.

By Mr. Woerner: Q. Now, there is no method
of getting from the rear to this court that is
shown on the plan except through this back door,
1s there, or these two runways? A. Through the
back door, yes.

Q. And if the court is a method of egress and
ingress, would it not cover the rear? A. No, it
would not; the yard would cover the rear, while
the court would be covered on the side.

Q. And you would limit the definition of a court
to means of egress on the side? A. Yes, I would
limit the definition of the word “yard” from the
rear line of the building to the rear of the lot.
The court means on the side of the building. It
may be a.court all the way through, or it may be
a street court, or another court; but a yard is en-
tirely different from a court,

Q. Well, even at that, would not this “ Drain
the court” mean to drain the side of the building?
A. Yes, the side of the building, but they- decided
to change that detail by having the open air. They
owned the whole lot alongside of it. I only showed
the court for the benefit of the building depart-
ment, to show that I had means of egress on that
side. They decided to throw out the three-foot
alley, not to do anything with that alley at all, but
occupy the whole lot as the means of egress.
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Q. Did you not subsequently have a court, any-
way? A. No, sir.

By the Court: Q. What was the value of that
court there? A. Only to show the means of egress.

Q. That is the value of that red line, then? A.
Yes, sir.

Q. What was under foot in the court? A.
There wasn’t anything, no provision there.

Q. Just the dirt? A. Just the cinders that was
there.

By Mr. Woerner: Q. Do not the rules of the
building department provide that where you elim-
inate the north court that the court is to be put
in the rear? A. No, it does not do anything of
that kind; it merely gives me a chance to do away
with a court on the other side, if I give egress
on the other side. In other words, if I can show
them enough exits from the front, side and rear,
I can do away with the alley on the other side,
that is all.

Q. There are some of the veneered birch doors
on there now, are there not? A. Birch veneered?

Q. Yes. A. I don’t know.

Q. When you inspected this building for the
final payment, you say, you only looked at the
things complained of? A. That is all.

Q. Now, this bridging. Do you say that it was
not necessary or that there was a change in the
rules of the building department? A. I didn’t say
anything of the kind. I merely said, as far as the
bridging was concerned, that he did more by hold-
ing up the ceiling beams from the roof beams; in-
stead of putting the bridging in through the tier
on the roof, he supported the ceiling beams from
the roof by means of the hangers.

1Q
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Q. And did Mr. Poysher consent to that? A.
Why, sure.

Q. Wliy do you say, “Why, sure” ? A. Be-
cause he was the one that came around about it?

Q. Did he ask you to have that change made?
A. Yes.

\

RE-DIRECT-EXAMINATION by Mr. Leber:

Q. Mr. Rosensohn, just one question. You say
that when you went up there on the occasion when
Stahl and Poysher and Rizzolo were present that
you simply examined the things that were com-
plained of. Did you not examine the rest of the
building at all? A. No; just casually looked
around, that is all.

The Foreman: Your Honor, one of the
jurors would like to ask the witness a ques-
tion.

The Court: You may do so.

By Juror No. 2: Q. I noticed on your visita-
tion to the premises spoken of, at 635 Bergen
Street, that the ornamentation of plaster work
was left off. The question that I want to ask is
this: The change in the windows.—the windows,
as I noticed were metal, or metal cases. How
about the cost? Would the change in the windows
offset the elimination of the plaster work? A.
Yes, without a question of a doubt the metal win-
dows would cost more than the wood, and that
would offset the ornamental plaster; but I do not
know whether that was done for that purpose, to
offset the ornamental plaster.
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PHILIP SCHILL, sworn in behalf of plaintiff:

Direct-examination by Mr. Leber:

Q. Mr. Schill, what is your business? A. Glass,
sash and doors.

Q. Do you manufacture that? A. No, sir.

Q. You mean that you supply these commodi-
ties to buildings ? A. Yes, sir.

Q. Did you supply the sash, doors and glass
on the theater building at 635 Bergen Street? A.
Yes, sir.

Q. What kind of doors were supplied there?
A. First I took all birch veneer doors there on
the job, and then I was told to leave the inside
doors, the birch, that was delivered there, and all
the doors that lead outside I should take it back
and bring pine instead of them.

Q. Who told you to do that? A. Mr. Rizzolo.

Q. Were any persons there besides Mr. Rizzolo?
A. Mr. Poysher was there at that time.
> By the Court: Q. I did not get everything that
you said. Wtiat kind of outside doors did you
putin? A. Pine.

By Mr. Leber: Q. You say Mr. Poysher was
there? A. At that time; yes, sir.

Q. Did he have anything to say about that?
A. No, sir.

Q. Did he object to it? A. No, sir.

Q. Did you put pine doors on in the front? A.
Yes, sir.

Q. What is the difference between a pine door
and a birch veneer door so far as the cost is con-
cerned? A. Pine costs more than birch.

Q. Wliich is more serviceable for an outside
door? A. You can’t use no birch veneer door
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outside, because the veneer will come off as soon
as 1t will get wet.

Q. So that you say for the inside of the theatre
you used birch veneer doors? A. Yes, sir.

CROSS-EXAMINATION by Mr. Woerner:
Q. What kind of pine doors did you furnish for
outside? A. White pine.

Plaintiff rests.

Mr. Woerner: If your Honor please, I
desire to move for a non-suit in this case
so far as Dr. Stahl, builder, is concerned,
first, because there is no testimony to con-
nect him as being responsible for the work.
There is some testimony that he was
around there and he asked Rizzolo why
he was not working faster, but it does not
seem to me that there is sufficient testi-
mony to bind him.

Second, because of the general rule that
an undisclosed principal cannot be held
on a contract under seal executed by an
agent in his own name. It is the firmly
established common law doctrine that ac-
tion can be had on a sealed contract only
against those whose names appear on it.

So far as Charles Poysher, owner, is
concerned, while I do not think that 1s
material under the Mechanics’ Lien Law,
there is no question but what under the
pleadings and proofs in the case he was
not an owner at the time the lien claim was
filed, and I think for that reason he ought
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to be stricken out, in order to clean up the
record.

Third, that no lien claim action can be
maintained in this case, because the bill of
particulars is radically erroneous in not
specifying or enumerating the kind or
amount of labor performed or the mater-
1als furnished and the prices at which and
the times when the same were performed
and furnished. Now, I claim an inspection
of this lien claim does not show what was
done, or does it show the time it was ex-
ecuted. As to the extra work, it does not
state the amount of the labor performed,
nor how many days’ work was done, nor
what the labor was for, nor what mater-
1als were furnished. It does not separate
the material from the labor, nor does it
state the time of performance. That not
appearing in the lien claim, there is nothing
on the face of the lien claim to show that it
was filed within four months after the last
work was done or that the summons was in-
dorsed at that time.

Fourth, I claim that the lien is void be-
cause of wilful and fraudulent misstate-
ments in inserting the names of Poysher
and Stahl as builders.

As to the time. If we eliminate the extra
work, the lien claim was not filed within the
proper time. The last work under the con-
tract was done the last of February.

Mr. Leber: Let me correct you. The rail
was put in in April.
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tion, because he testified positively that
it was the last part of February.

The Court: There was something said
about the railing being put in in April, I
think.

Mr. Woerner: Fifth. The fifth ground
1s failure to produce the written certif-
icate of the architect to the effect that the
fourth, or final payment of $1500, and the
extra work, had become due, as provided
for in said contract, or'to show that the
same was fraudulently withheld. I think
1t distinctly appears that the final ground
taken by the architect for not issuing the
certificate was the fact that he did not
want it to appear as though he was in-
terested in the case. I do not think that
1s fraud. That was the final and last state-
ment that he made for his refusal to issue
the certificate.

Now, as to the two certificates. 1 would
call attention to the fact, as to the certifi-
cate required for the extra work, that the
reason set up in the reply is waiver, not
fraud. Fraud is set up as to the certificate
of the architect for the contract work and
wailver as to the certificate for extra work.

(Counsel argue.)

Plaintiff’s counsel asks leave to amend
the lien.claim and the complaint in so far
as it 1s necessary to call Poysher the build-
er and Alfred Stahl the owner.

(Counsel argue further.)

Mr. Leber: I ask that I be permitted to
amend the lien claim so as to insert oppo-
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site the last item of $253 the date April,
1913.

Mr. Woerner: I would object to any
amendment at this time, first, on the
ground of notice, and, second, on the
ground that the property has been sold, jq
There is a different owner, who is un-
doubtedly entitled to notice, and there may
be different mortgages, for all we know; so
that I do not think we can amend a lien
claim affecting property of other persons
without notice.

Mr. Leber: There are no other persons
before this Court.

Mr. Woerner: The evidence shows it.

Mr. Leber: The evidence shows that the 20
drain was erected in February or March,
1913, and I would ask leave to say Feb-
ruary or March, 1913—to insert that in
the lien claim; and the testimony further
shows that in February or March the other
extra work was done, and I should ask leave
and do ask leave, to insert those dates in
the lien claim. Certainly no surprise can
be claimed at this time.

Mr. Woerner: I would like to say one
thing on the amendment. I am not pre-
pared to prove the time or the dates of
these different items, and as to that I would
plead surprise, if an item is to be put in
front of each article furnished. There is
no proof of it, in the first place. 1 think
we would be entitled to an opportunity to
find out what dates they were furnished.
So that I do not think there ought to be 40
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any amendment at this time. Also for the
other reasons that I stated.

At 12:50 o’clock p. m., the Court takes
a recess until 2 o’clock, p. m.

After recess.

The Court: Now, tell me what your mo-
tion is.

Mr. Leber: Under the statute, it is nec-
essary that I reduce this into writing and
that your Honor subscribe it, which I will
do before the case is ended. That is the
provision of the act of 1911.

In the first place I desire to amend the
lien claim so that Charles W. Poysher be
designated the builder and Alfred Stahl
as the owner, in such places as may be
necessary. I think your Honor passed on
the $1500 payment, so that we do not have
to amend anything there. The first item
of extra work, for $80, done in the month
of February or March, 1913, by agreement
between the builder and the contractor, the
claimant. The same dates and the same
words to be prefixed to the item of $50,
being the second item of the extra work.
The same dates and words to be prefixed
to the third item, of $15. The same dates
and the same words to be prefixed to the
fourth item. The same amendment to be
made to the item called, “ Extra work for
cellar drain from rear yard to cellar, $68.”’
The same words and date to be prefixed
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or added to the last item 1in the bill of
particulars.

I do want to call your Honor’s attention
that Mr. Woerner called our attention to
the fact that there was a variance between
the date stated in the complaint as to the
date of the finishing of the work and the
evidence. We have said in our complaint
that we finished the work on or before the
30th of December, although the lien claim
says that we did the work on the 26th of
April. In order to have the record as per-
fect as we possibly can make it, I ask leave
that we change the date in the complaint
from the 30th of December to the 26th of
April, 1913.

The Court: Mr. Woerner, I deny your
motion to non-suit.

Defendant’s counsel objects to this rul-
ing of the Court.

Objection noted as ground of appeal.

The Court: I also grant the application
to amend made by Mr. Leber.

Defendant’s counsel objects to the rul-
ing of the Court.

Objection noted as ground of appeal.

Mr. Woerner: I would like to add one
more ground for non-suit under the amend-
ment made, and that is, even as amended,
the bill of particulars is not sufficient in
not stating the dates in February and
March.

The Court: Certainly. I will note your
objection to that.

Defendants’ Counsel objects to this rul-
ing of the Court.

ODbjection noted as ground of appeal.
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HARRY GEISER, sworn in behalf of defend-
ants:

Direct-examination by Mr. Woerner:

Q. Mr. Geiser, what i1s your business'? A.
Plumbing and heating'contractor and engineer.

Q. How long have you been in that business? A.
A little over twenty years.

Q. In the City of Newark? A. In the City of
Newark.

Q. And where did you learn your trade? A.
In the employ of the same concern that I am with
now, Theodore Geiser & Sons.

Q. Did you examine the heating plant and
plumbing work at 635 Bergen Street, the moving
picture theatre in question in this suit? A. I did.

Q. With the plans and specifications? A. I
looked at the plans and specifications prior to
visiting the building to make myself acquainted
with conditions.

Q. And did you find the plumbing and heating
work in accordance with the plans and specifica-
tions? A. Not at all, in my opinion.

.Q. What did you find? A. So far as the plumb-
ing went, in the first place, the specifications, as
all specifications, called for a workmanlike job.
I should say the job was far from workmanlike
in a great many respects. 1 should say partic-
ularly the case where the specifications called for
a syphon jet closet in the toilet rooms, an inferior
grade of toilet, or pattern, I should say.

By the Court: Q. Wherein does the inferiority
consist? A. In the pattern, in the bowl. The
specifications called for a syphon jet closet and a
wash-down closet had been installed.
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Q. You had better have the specifications be-
fore you, and then you will not make a mistake.
Just find that particular item (paper shown to
witness). A. “ Furnish and put up in toilet com-
partment a syphon jet porcelain closet with hard-
wood seat, tank, chain and pull complete.’’

Q. Now, you say they put in some other kind
of closet? A. Yes, your Honor.

Q. What other kind was that? A. What we
term a wash-down closet.

Q. What is'the difference? A. The difference
1s that the wash-down closet has a smaller bowl.
The construction of the closet is that the out-
let 1s to the back of the closet, instead of in the
center, as in the syphon jet. The motion of the
closet—the flushing of the closet is controlled by
the force of the water rather than by the action
of a jet of water through a syphon jet. One closet
1s a syphon closet; the other closet is simply a
forced wash—that is, an improved washout closet.

Mr. Woerner: What else did you find, Mr.
Geiser.

Q. While you are on that, just tell us something
about the relative prices of the two articles, if
you know them. A. Well, so far as the speci-
fications go, it leaves the question of price to a
large extent out, and I should say the question of
price, that the specifications call for between the
syphon jet and the wash-down closet, the design
that was placed in here, would perhaps amount to
twenty-five per cent or thirty per cent.

Q. Which way? A. The syphon jet would be
more expensive.

By Mr. Woerner: Q. What else did you find,
Mr. Geiser? A. I didn’t seem to find a water
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meter located in the cellar, that it calls for in the
specification. It calls in the specification, “ At
the foot of the water supply furnish and put in
a water meter as required.’”’

Q. Is there one in or not? A. A water meter
should be placed at such a location that the—

Mr. Leber: I object to that. I think the
witness ought to answer the question.

Witness: I couldn’t find a water meter.

By the Court: Q. That is, in the cellar? A. In
the cellar; I couldn’t find a water meter in the
cellar, your Honor.

By Mr. Woerner: Q. Did you look in the place
where it is usually placed? A. I looked for the
water meter at the point where it would be re-
quired by the water department to have a meter
placed.

Q. What else did you find? A. Also “ Furnish
and put up in each toilet compartment an iron
enamel sink on brackets, with necessary nickel-
plated faucets, etc., complete. Furnish and put
up urinal Standard lipped-shaped, with necessary
slate partitions.’”” I find in the case of the sinks
it says, “ Furnish and put up in each toilet com-
partment an iron enamel sink on brackets, with
necessary nickel-plated faucets, etc., complete.
Furnish and put up,” and so forth; but whether
it would be construed, in my estimation and my
practice, I would not consider it as complete be-
cause the sinks were hanging from the wall; they
had not been properly supported to the wall. The
faucets—I don’t know whether those faucets were
nickel-plated or not, but I wouldn’t pass on them
for good nickel-plated faucets.

By the Court: Q. In what room was this? A.
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In the toilet room. In the matter of the
urinal, it called for a Standard lipped pattern
urinal in a slate stall. 1 find that the
contractor had installed what we call a porcelain
stall urinal.

Q. What is the difference? A. The porcelain
stall urinal is a one piece nrinal, cast in porcelain,
with the outlet at the floor. The urinal called for
was a lipped urinal, suspended from a slate par-
tition, with sides and with trap connections to the
wall.

By Mr. Woemer: Q. Anything else as to the
plumbing work? A. The specifications—I have
not looked over them— I noticed in going over the
building, in the rear of the building, what I should
term the court, on which the two rear exit doors 2Q
open, a grating, a small grating, that was intend-
ed perhaps as a bell trap to drain the rear court.
This simple improvised grating placed over the
opening of the pipe, having no bell trap or no
means of obstructing or keeping back the sedi-
ment and dust and dirt that would settle around
and gradually fill up that pipe, to me was incom-
plete.

By the Court: Q. What do you find called for
in the specifications? You see, we want to know
what was furnished and what was called for. A.
Simply drain the court sewer; that is the speci-
fications.

Q. “ Drain court to sewer,”” 1s it not? A.'
“ Drain court to sewer.”

Q. It does not call for a grating? A. Np. We
would in the plumbing business assume—1I should,
and I believe that any man who was versed in the
art of plumbing—in order to drain a certain place 40
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to a sewer, should assume 1t would necessitate all
the fittings required to properly do so.

Q. You say this was a poor grating! A. Sim-
ply a little strainer. I also noticed in front of the
moving picture screen a similar small grating.

By Mr. Woerner: Q. Now, as to the heating
work, did you examine that? A. Yes.

Q. What have you to say. as to whether that
complied with the plans and specifications? A.
(Referring to paper.) It seems to be a very small
paragraph, your Honor. *(jSteam Heatingi
Building to be heated to 70 degrees Fahrenheit
in zero weather.” No, I didn’t find the condi-
tions that would warrant the fulfilling of the
contract.

@ Will you explain to the Court and jury why
it does not comply with the specifications? A. T
found on my visit to the building that on the
south wall of the auditorium, part of the perpen-
dicular wall, suspended a coil 75 or 80 feet long
of pipes. When these pipes are filled with steam,
one foot of pipe is equal to approximately one-
half foot of radiator surface; the ten pipes would
be equal to about 350 to 400 feet of radiator sur-
face in the auditorium. I found in each of the
toilet rooms—I know I found in the ladies’ toilet
room I doubt whether there is any in the gents’
toilet room—1in the ladies’ toilet room I found one
section, two-"column steam cast-iron radiator con-
taining 16 feet, and in the booth, I think, one
three column—however, in the entire building not
more than 450 square feet of radiating surface,
and then downstairs a steam boiler with a rated
capacity—the rated capacity is what the manu-
facturers of the boiler claim the boiler will do
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under certain conditions, with allowances made_
a boiler rated in the catalogue at 425 feet—

Mr. Leber: I object to that. I do not
think the witness can tell what that boiler
1s rated at in a catalogue. He is telling us
what it 1s rated in a catalogue.

The Court: Perhaps not from memory.
The catalogue might be produced.

Witness: Your Honor, to my best knowledge,
and gentlemen of the jury, I was going to proceed,
to my best knowledge and practice in the past
twenty odd years—

Mr. Leber: Well, now—

The Court: That is all right. You may go on
in that way.

Witness: I do not believe the boiler—because
boilers of such construction in the past have not
performed the duty—and I don’t believe that the
boiler placed there is equal to a capacity of
425 pounds, because they have not upheld them-
selves”- a boiler with a firepot of the size and
construction on such work of that character.

By the Court: Q. Do you remember the make
of this? A. The make of boiler?

Q. Yes. A. Yes, this 1s an Abendroth boiler,
a round Abendroth boiler. I made some rough
calculations as to what would be required to heat
the building. From my experience, I could see at
once that the building was not adequately taken
care of for a building of that type.

Q. Did you calculate the— A. The amount of
heating surface required, radiation, and also size
of boiler.

Q. The amount of air to be heated? A. Yes,
your Honor.

qo
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Q. The cubic feet? A. Yes, your Honor.

Q. What did you make that? A. I made the
cubic feet in the building 45,596 cubic feet. The
method which I used to figure—there are various
methods—in proportion the amount of radiation
required for a room-“we have handbooks that
will give us data, and from experience and tests
that will give us numerous tables from which to
work, but I have selected a table called the Mills
table, which is very simple and it is very readily
understood.. The contents in this table are as
follows: That a foot of radiation in a building
will heat, when all of the heat losses are taken
care of, 200 cubic feet of contents. To take care
of the heat losses through the walls, ceiling—that
1s, the roof, the glass, skylights, and so forth—
we have figured, for instance, through glass there
is an actual loss of one foot of radiation for every
two square feet of glass surface; for instance,
there is a loss through a good constructed 12-inch
thick wall a foot of radiation for every square foot
of wall; through a wooden roof with slag cover-
ing a loss, as near as we can estimate, of one
foot of radiation to 15 square feet of roof. After
that has all been figured and tabulated, we are
then to take into consideration the general con-
struction of the building and the usages of the
building. A moving picture house, where the oc-
cupants are moving in and out more or less, open-
ing the doors and leaving out a great deal of hot
air and leaving in the cold air in its place, will
require more heat than a room that is open at a
certain period and the doors are closed for a long
period. I proportioned that up, and it would be
902 feet as a minimum.
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By Mr. Woerner: Q. That is, that would be re-
quired? A. That would be required to heat this
building 70 degrees in zero weather.

Q. Do you construct all your heating plants on
these formulas? A.. More or less so. I use this
formula on seventy-five per cent of my work, be-
cause it 1s quick, and I found it was accurate. 1
use the other formulas, but it checks up very close-
ly with other formulas.

Q. What is meant is, when you get a job that
1s the only way you have of estimating, is it not?
A. Yes, sir.

Q. Now, as to the workmanship. Did you find
anything with regard to the size of pipes—were
they sufficient? A. The job seemed to me to be
very poor; the distribution of the radiation
seemed to be left out of the question; it seemed to
me as though it was put in the easiest possible
way to install a heating plant, without any con-
sideration as to the drafts or the cold corners of
the building. The radiation was placed on the
south side of the building, running from east to
west, with conections on the eastern side. The sup-
ports were, to my mind, rather scanty. It seemed
as though the pipes were likely to sag and become
pocketed, hold the water and air, preventing the
entire coil from heating the lobby, which, in my
estimation 1s one of the principal parts to be
taken care of—simply without radiation altogeth-
er. My reason for loading up the lobby—you will
notice in a theatre they always have considerable
heat in the lobby, the doors opening and closing
so as to blow in the air, so that when anybody
goes in and out with the doors open there will
be warm air instead of cold air. They seem to be
left out of there altogether.
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Q. Are there pipes of sufficient size leading
from and to the boiler? A. The pipes to the radi-
ators are of insufficient size and they are not
drained; they are improperly drained. The pipe
leading to the one in the toilet room, and, I think,
to the ticket booth, rises from the boiler up to the
radiator, and no return to it; it is of insufficient
size to properly feed the radiator with steam, let
alone take off the water. The result should be,
and has been, in my practice, that when a little
pressure was exerted on the end of the pipe that
it would form what we call a syphon, and fill the
radiators with water.

Q. What kind of coal is the proper kind of coal
to use in the boiler that is in that building? A.
It 1s very wide—there are very wide opinions
on that question. I personally should say that
either stove coal, nut coal or pea coal. The only
coal that I would bar for a small furnace of that
kind would be furnace coal. It is very seldom used
in a steam boiler.

Q. Either one can be used, do you think? A;
Either one can be used. It is a question of the
matter of firing, the time. The pea coal they
would have to fire much more often than they
would with the nut coal or the stove coal.

Q. What would be necessary in order to put the
heating in condition with the specifications in that
/building? A. It would be necessary to take out
the entire plant.

Q. What would you do then? A. Then we
would make what we call a layout of the building,
and figure out the points of our greatest heat
losses, and load those points where the greatest
heat losses occur with radiation. We would take
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and heat the entrance—the lobby, you might call
it—placing two radiators in there, one on each
side of the doors, and heat the toilet rooms. It
would be necessary to run a main either down
each side or around the building in order to take
care of the heating of the building property and

draining it off, or it would be necessary to take J

the boiler out entirely, and it would be necessary
to put in a flue larger than it has now to accom-
modate the boiler.

Q. That is, you would have to put in a larger
boiler? A. Yes, sir.

Q. Would the chimney carry a larger boiler ”
A. No.

GROSS-EXAMINATION by Mr. Leber:

Q. When were you up there, Mr. Geiser? A. 1
visited the building in April, 1913, to the best of
my knowledge at this time, the first visit I went
to it.

Q. How many visits have you made there? A.
Made a visit there last week.

Q. You say you examined this heating plant
in April, 1913? A. I did.

Q. Can you tell us the exact day? A. I cannot.

Q. And at whose request did you make the ex-
amination in April, 1913? A. I believe it was Dr.
Stahl’s.

Q. Did he tell you that he wanted your expert
opinion as to this heating plant? A. He wanted
me to let him know why the plant would not take
care of the building.

Q. And did you let him know? A. I told him

the plant wasn’t adequate to take care of the
building.

20

60

4Q



156

Harry Geiser— Cross i

Q. I did not ask you that. A. Yes.

Q. Did you let him know? A. Yes.

Q. At whose request did you go there last
week? A. I went there at my own convenience; I
was called—

1Q Q. I did not ask you at whose convenience you
did it. At whose request did you go there? A.
I wasn’t requested.

Q. You went there voluntarily? A. Voluntar-
ily.

Q. And you had not been there since April,
19137 A. No. . v

Q. Had you seen Dr. Stahl since April, 19137
A. About two weeks ago, I guess, when this trial
first started.

2q Q. How did you know that this trial started
two weeks ago? A. Dr. Stahl came and saw me
before the trial would start and engaged me to
give expert testimony.

Q. Did he agree to pay you for your expert
testimony? A. Yes.

Q. So you are being paid for this evidence, are
you? A. I am.

Q. Did you have a conference with Mr. Myers,
the architect sitting at this counsel’s table? A.

2Q Nothing particular.

Q. I did not ask you whether you had any
particular conference with him; I asked you
whether you had any conference with him? A.
No.

Q. You did not? A. No conference.

Q. The specification as to the heating system
1s very meagre, is it not? A. It is, very.

Q. You would not figure on specifications of
that kind, would you? A. Why, yes, we have

40 figured on specifications of that kind.
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Q. You have? A. Yes.

Q. In how many cases have you figured on spec-
ifications such as these? A. Well, that is a pretty
hard question to answer; after twenty-odd years
experience I could not tell you that.

Q. There is not anything in these specifications
as to the size of the boiler to be used, is there? A.
No.

Q. There 1s not anything in the specifications
as to where the pipes should go, is there? A. No.

Q. Is there anything in the plans to indicate it?
A. No.

Q. Is there anything in these specifications to
show the width of the pipes to be used? A. No.

Q. So that all that is required by these speci-
fications is that a heating plant should be in-
stituted sufficient to heat up to 70 degrees Fahr-
enheit? A. Correct.

Q. As an expert, would you not say that that
largely leaves to the discretion of the contractor
as to where to place the boiler and where to put
the pipes? A. Yes.

Q. And it would not make any difference wheth-
er the pipes were put on the south side or on the
north side of the building, would it? A. No, if
you could heat it.

Q. And 1t would not make any difference wheth-
er he had a large boiler or small boiler as long as
he could heat that building to 70 degrees in zero
weather? A. Correct.

Q. Now, you say you were there twice? A. Yes.

Q. What time were you there last week? A.
About 2 o’clock I should judge, in the after-
noon.

Q. Was the boiler heated? A. No.
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Q. Was there a fire in the boiler? A. No.

Q. Did yon ever test this boiler yourself? A.
I have used boilers of that kind—

Q. I did not ask you that; I asked you whether
you ever tested in this particular boiler? A. You
mean put a fire in it?_

Q. Yes. A. No.

Q. Did you ever test it so as to ascertain to a
certainty whether or not this heating plant could
produce 70 degrees in zero weather? A. No, it
was not necessary.

Q. So that you are giving us your theoretical
knowledge gathered from experience; is that it?
A. Practical and theoretical experience, yes.

Q. And, in your opinion, you think this heating
plant is not sufficient to produce a 70 degree
temperature at zero weather? A. I don’t think;
[ know.

Q. You know that to be a fact? A. I know that
to be a fact.

Q. Do you recollect that we had some quite cold
days last winter? A. I realize that.

Q. Do you recollect that we had quite a spell
of zero or close to zero weather last winter? A.
1 realize that.

Q. And when the owner of that building gets
on this stand and says that he knows that that
heating plant is sufficient and that it heats at
70 degrees in zero weather, would you say that
was correct or incorrect? A. I should say that
he didn’t know what 70 degrees in zero weather
was.

Q. That is what you would say? A. Yes, sir.

By the Court: Q. Can you tell us Mr. Greiser,

4P what the seating capacity of this room is? A.
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I didn’t enter that, I didn’t enter that question
at all, yonr Honor.

Q. Were there seats there? A. Yes, sir.

Q. Well, two or three hundred people? A. I
suppose two hundred people.

By Mr. Leber: Q. You said that the toilet was
not a syphon jet toilet? A. Yes, sir.

Q. Did you find a hardwood seat there? A.
Yes, sir.

Q. Was there a hardwood seat there? A. Yes,
I guess they would call it a hardwood seat.

Q. Well, was it a hardwood seat? A. Yes, I
would say that.

Q. Did you examine it? A. Yes.

Q. Did you find a tank there? A. There was
a tank there. 20

Q. Did you find a chain and a pull complete
there? A. No chain, no.

Q. No chain? A. No.

Q. Well, that works with one of these brass
buttons? A. Yes, with a button.

Q. Well, it 1s just as good to work this thing
with a button as with a chain, i1s it not? A. Yes;
a chain is simply a misinterpretation or misread-
ing in the specification, so far as the chain part.

Q. You think that is a misreading? A. Yes,
as far as the chain part.

Q. You think he meant— A. He meant a pull.

Q. Did you test that toilet? A. I flushed it.

Q. Did the water flow out? A. Yes, sir.

Q. Well, the water flows just as well as from
ft syphon jet, does it not? A. No.

Q. Why not? A. Because it gives a gurgling
noise in this closet so that you can hear it out-
side; anyone outside of the door can hear it. 40
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With a syphon jet it goes off with a suction, with
less noise.

Q. So that it is a question of noise? A. Not
altogether; it is a question of the closet.

Q. And you estimate that the jet closet costs
twenty-five per cent more than the closet that was
put in there? A. Yes, sir.

Q. But the same volume of water goes through
that closet? A. Not the wash-down as goes
through the syphon jet, no.

Q. Well, is there a sufficient supply of water
there? A. To work the present closet?

Q. Yes. A. Yes.

RE-DIRECT-EXAMINATION by Mr. Woern-

erQ. What about the seat in the toilet? A. Well,
to me, I don’t know—1it looked to me—it was a
hardwood seat, and so far as the fulfilling the re-
quirements of the specification, it is a very poor
quality of hardwood seat. I don’t know what
stage it 1s in now. At my last visit I went to
that building to look over the heating stuff and
to refresh my memory, but at the time I remem-
ber noticing particularly that, looking at the hard-
wood seat. They were in a very poor condition,
and it seemed to us as if the varnish was about all
gone; it was in very poor condition.

RE-CROSS-EXAMINATION by Mr. Leber:

Q. There is no question as to the cost of a hard-
wood seat, is there? A. No.

Q. And would you in reading the specification
on that point think that there ought to be a carved
mahogany seat on this toilet? You would not
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isupply a carved mahogany seat on this toilet,
would you? A. (After referring to paper.) No,

Q. You would put on there just an ordinary
hardwood seat, would you not? A. Well, I would
put on a hardwood seat—

Q. Well, why don’t you say yes or no? A.
Well, yes.

By the foreman of the jury: Q. In stating the
difference between the two closets, you stated that
the difference amounted to twenty-five per cent.
I would like to know what you mean by twenty”
five per cent, twenty-five per cent of What? A.
The cost of one and thé other.

Q. In other words, what in dollars is the dif-
ference? A. Well, I suppose I would have to say
that the closet that is in there arid the closet that 2(1
is really Called for, and everything in the speci-
fication called for first-class manner—-a first-class
syphon jet closet would cost about from $8 to
$12 additional over the cost of the present closet
that is 1U there*

SAMUEL JOSEPH DUEANT, sworn in be-
half of defendants:

Direct-examination by Mr. Woerner :

Q. Mr. Durant, you are employed by Nathan
Myers, the architect and engineer? A. I am.

Q. Iil what capacity? A. Architectural drafts-
man.

Q. Did yo6u éxainiiie the plftnS shown in back of
you and the SpecificationsI A. Tbe plans I did.

Q. Do you need the specifications to figure out
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the heating? A. No, I didn’t see the specifica-
tions at all.

Q. Will you examine the specifications and tell
us whether you figured out the heating capacity
of this building? I think it is at the very end. A.
(Witness examines paper.)

Q. Did you figure the heating? A. Yes, sir.

Q. And what are your figures? A. Why, I fig-
ured there ought to be 1063 feet of radiation in
the building.

Q. And how do you arrive at that? A. Why, by
a rule which is called Pierce’s rule.

Q. Just tell us what your figures are. A. I
figure by the British thermal units needed to heat
the volume of air, the wall surface exposed, the
glass surface exposed and the ceiling exposed. I
get the square feet of those surfaces and the cubic
contents of the air. The air I multiply, say, by
2.5, which is constant. When you want to figure
say, 70 degrees inside of zero weather, the wall
surface I figure by 20, which is a constant of the
same; the glass by 76 and the ceiling by 22, which
gives me 233,815 B. t. u. s., British thermal units,
and I divide that by 220, which is a constant divi-
sor for steam with two pounds pressure at the

2Q boiler, which gives 1063 feet of radiation.

40

Q. And what capacity boiler would that re-
quire? A. Why, I didn’t see the building myself.

Q. No, I mean to— A. Oh, if the job is a per-
fect job, not figuring any loss by poor construe-,
tion, you would have to add about ten or twenty
per cent to that.

Q. What in round figures would that be? A.
I haven’t figured it here, the size of the boiler.

By the Court: Q. I do not quite understand
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you. Did you see the boiler that is installed in
this place? A. No, I did not.
Q. You have not been there at all? A. No.

CROSS-EXAMINATION by Mr. Leber:

Q. At whose request did you make these figures, jq
Mr. Durant? A. Mr. Myers’.

Q. When did he ask you to make this calcula-
tion? A. Yesterday, I believe.

Q. Did you have the plans before you when you
made 1t? A. Yes, sir.

Q. Why did you use Pierce’s table? A. Because
I am most familiar with it.

Q. Have you ever heard of Mills’ tables? A.
Yes, sir.

Q. Do you ever use Mills’ tables? A. No, sir.

Q. Well, under Pierce’s table the result you
reached is greater than the result that Mr. Gei-
ser testified to? A. Yes, sir.

Q. You have heard his testimony, have you not?
A. Yes, sir.

Q. How do you estimate that you would require
a greater heating surface on the Pierce table than
Mr. Geiser gives us on the Mills’ table? A. Well,
my table is different from his; I haven’t figured
it by his table. I really don’t know how to figure
it by his table as accurate as I do by this table.

Q. Well, is yours the accurate one? A. Well,
I don’t know.

Q. Then you could not tell when you used those
tables whether you would hit the thing right in
constructing a building? A. Yes, I could.

Q. When you hit it right? A. Yes, I would.

Q. Do you always use Pierce’s table in Myer’s
office? A. Yes, I do. 40
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Q. You do? A. Yes.

Q. How long have you been in the office? A.
Going on ten years.

Q. Have you ever had any complaints on any
heating plants constructed on your tables? A.
Complaints don’t come to me.

Q. Have you heard of any complaints being
made? A. No.

Q. You would get those complaints? A. I pre-
sume Mr. Myers would.

Q. Well, as an expert, it is possible in using
these tables, constructing a heating plant accord-
ing to these plans, that you would get some kicks
on the heating plant, would you not? A. Not as
far as the radiation goes, no.

Q. You mean not as far as the theory goes, do
you not? A. This is not a theory.

Q. Is not this theoretical? A. This is from
experiments.

Q. But is not that theoretical knowledge that
you have been testifying to? A. My knowledge of
1t may be theoretical, yes.

Q. And there is quite a good deal of difference
between theoretical knowledge and the practical
workings of the thing, is there not? You have
found that as an architect, have you not? A. Not
in heating.

Q. Not in heating? A. No.

Q. Well, does not every steam-fitter use his
practical experience more than the tables? A.
Yes* that is why he goes wrong.

Q. That is why he goes wrong? A. Yes.

Q. Is not his experience worth more than the
theoretical tables? A. No, not in this.

Q. You do not think so? A. No.
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Q. Well do you refer to Pierce’s tables or
Mills’ tables? A. Pierce’s tables.

Q. You do not know anything about Mill’s
tables, do you? A. Very little.

Q. So that if Mills’ tables were used, you can-
not tell us if the same results, would be reached?
A. I haven’t studied Mills’ tables.

RE-DIRECT-EXAMINATION by Mr. Woer-
ner >

Q. Are these the tables that you use in figur-
ing your different jobs, your different steam-heat-
ing jobs? A. Yes, sir.

Q! They are built according to those tables? A.
Yes, sir.

Q. Are there different kinds of tables? A. Are 20
there different kinds?

Q. Yes. A. Yes, there is a great many kinds.

GEORGE H. GARDNER sworn in behalf of de-
fendants :

Direct-examination by Mr. Woerner:

Q. Mr. Gardner, what is your business? A. qq
Civil engineer and surveyor.

Q. In this city? A. Yes, sir.

Q. How long have you been in that business?
A. For the past twenty-seven years.

Q. Have you examined the exits at this moving
picture place, 635 Bergen Street? A. Yes, sir.

Q. At my request? A. Yes, sir.

Q. Do you know whether or not the present
exits comply with the plans as shown on that

board (indicating) ? A. Yes sir. 40
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Q. You had a copy of the plans'? A. Yes, sir.

Q. What is the height of the exit next toward
the* wall? A. Well, it is level from the street in,
practically level, and then it pitches down to where
the moving picture is thrown on the screen, and

- that agrees within 2 1/2 inches of what the plan
calls for; it is 2 1/2 inches higher than the plan
calls for.

Q. Could you see the line where the exits were
originally built on the wall? A. No, it was too
dark. I had to use pocket electric lights in order
to establish the grade. The place wasn’t lit up.

Q. And you have your field-book with you show-
ing your measurements? A. Yes, sir.

2Q CROSS-EXAMINATION by Mr. Leber:

Q, Did you make the measurements? A. I did,
with a surveyor’s instrument and a levelling rod.

Q. Did you do that alone? A. I read it alone.
I had my target 12 feet high, and I levelled my
instrument up and read it myself, and he held an
electric light so I could see where the cross hairs
cut.

Q1 When were you there to make those mea-
surements ? A. Saturday.

gQ Q. What time? A. In the morning, in the
neighborhood of about eleven o’clock.

Q. You say it was dark? A. Yes. The pro-
prietor of the show objected to our using his elec-
tric lights.

Mr. Leber: Oh, never mind that.

Witness: Well, that is the reason we didn’t
have electric lights.

Mr. Leber: I did not ask you for the reason, Mr.

4p Gardner.
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JACOB STUVEN sworn in behalf of defend-
ants:

Direct-examination by Mr. Woerner:

Q. Mr. Stuvens, what is your business? A. Con-
crete work.

Q. How long have you been in that business,?
A. About twenty-five years.

Q. Did you examine the concrete and cement
work at the building 635 Bergen Street? A. I
did.

Q. At whose request? A. Mr. Stahl’s.

Q. And did you have the plans and specifica-
tions? A. 1 did; yes, sir.

Q. In your opinion, does the work comply with
the plans and specifications ? A. It was very poor
work.

Q. Have you some samples of the work here?
A. Why, I took some samples, yes, sir.

Q. Will you explain to the Court and jury why
the cement work and concrete work does not com-
ply with the plans and specifications? A. (Wit-
ness produces and opens a package.) First of all,
it 1s very poor workmanship, and I suppose they
didn’t use enough cement.

Q. From your samples there can you show the
Court and jury where the defects are? A. (In-
dicating.) Well, there is a piece that came out
without a hammer and shovel, just took them out
with our hands and fingers, had a knife and took
them out.

Q. Is that between the cement blocks? A. That
1s in the retaining wall in the back yard.

Q. And what did you find in the rest of the
building? A. It was all cracked up.

10
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Q. What was that? A. The auditorium floor
and the sidewalk and the back yard.

By the Court: Q. What do you say about that?
A. All cracked up.

By Mr. Woemer: Q. Have you got any samples
of that? A. No, I have not now.

Q. What about the construction of the side wall,
did you see that? A. You couldn’t see much; it
was all covered over with plaster, only from the
outside.

Q. Did you notice anything about the chimney?
A. There was a big crack on each side, about an
inch or an inch and a half wide.

Q. How long is that crack? A. I suppose pretty
near all the way down.

Q. Did you examine the cement coping? A.
Only from the bottom down, what I could see:
I didn’t go up on top.

Q. Did you go in the booth? A. I did, yes,
sir.

Q. What condition did you find there? A. That
1s all cracked up, too.

The Court: What is this?
Mr. Woerner: The booth where they
show the pictures.

Q@ What would you say as to the workmanship
in laying the cement blocks? A. Well, I don’t
know much about cement blocks, because that is
not my business.

Q, Laying them 1is not your business? A. No,
sir.

Q. You are simply in the concrete line? A. Con-
crete, yes, sir.

Q. And what would you say as to the workman-
ship of the concrete? A. Well, it looks very poor
at the joints; a whole lot of them is open.



169

Jacob Stuven—Cross

CROSS-EXAMINATION by Mr. Leber:

Q. When were you up there, Mr. Stuven? A.
About two weeks ago.

Q. At whose request? A. Dr. Stahl’s.

Q. Are you being paid for your time? A. I
am not, no, sir. 10
Q. You are doing that as a favor to Mr. Stahl?

A. Yes, sir.

Q. How long have you known him? A. I guess
about four or five years or more.

Q. Have you ever done any work for him? A.

I did, yes.

Q. You say that you took this stuff from the
retaining wall? A. Yes, sir.

Q. When did you take that? A. About two
weeks ago. 0Q

-Q. Did you see the specifications for this retain-
ing wall? A. I did not, no.

Q. Well, then,. how do you know that this was
not done according to the specifications? A. I
only know it is done poorly; that i1s all I know.

Q. Well, it might have been done according to
the specifications', might it not? A. Well, I don’t
know that.

Q. You have not seen any, have you? A. No,
Sir. 30
Q. You say that the floor of the auditorium is

all cracked up? A. Yes, sir.

Q, Is that a bad job? A. In my opinion it is,
yes, sir.

Q. Are the cracks noticeable? A. Well, if you
have enough light you can notice them; anybody
can.

Q@ Is that true of the entire floor? A. Well,
kind of irregular all the way through, I guess. 40
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Q. All the way through! A. As far as I could
see.

Q, Is it cracked all the way down! A. It is
cracked nearly all the way through there.

Q. Do you mean to say that the entire floor of
the auditorium is all cracked up! A. As far as
you can see, yes.

Q. Is that so! A. Yes" sir.

Q. And you were there two weeks ago! A. 1
was there two weeks ago, yes.

ALFRED STAHL sworn in behalf of defend-
ants:

Direct-examination by Mr. Woemer:

Q. Dr. Stahl, you are a practicing physician in
this city! A. 1 am.

Q. And were you the owner of this moving pic-
ture place at one time! A. I was.

Q. 635 Bergen Street! A. I was.

Q. That is the building that you sold to Jacob
Denberg! A. Harry Denberg.

Q. Have you examined the building since you
sold it! A. Yes, I have been over there.

Q. Have any changes or improvements been
made! A. Yes.

Q, Will you just tell us what they were! A.
Well, the interior wall has been redecorated; the
wall of the vestibule, or of the lobby, has been re-
decorated ; the plastering has been done up in the
booth, and plastering or cement work has been
done on the floor of the auditorium; some hard-

40 ware has been put in.



171

Alfred Stahl—Direct

AN, Was anything done to the exterior of the
building? A. Yes, the outside was painted, the
front.

Q. And that was done by Mr. Denberg? A.
Yes.

Q. There has- been some testimony that you and
Mr. Poysher, Mr. Rizzolo and Mr. Rosensohn were
at this building in the month of April or May ? A.
In April, I believe.

Q. Did you go over the building? A. Yes.

Q. Will you tell us what was said and done at
that meeting? A. Well, he came up; we wanted to
have him go over, and we were dissatisfied—

Q. Who? A. Rosensohn. We wanted him
to go up and go over it. We had been after him
anumber of times to go over the thing, as we were
not satisfied, and we point out to him numerous
things that we thought should be remedied, and
he said he would get after Rizzolo.

Q. What things were those? A. Well, the
painting; that is, the walls leaked; that is, water
came into the auditorium; and the heating system
wouldn’t heat during the winter adequately to
give afternoon shows; and the plumbing we ob-
jected to, to the drains and to the plumbing in
general, and to the cement work. We claimed that
the outside had not been pointed up properly;
otherwise it would help to take some of the
dampness away from that wall.

Q. When did you make these objections? A. At
that time; that is the first time I seen Mr. Rosen-
sohn.

Q. And did you go down to his office? A. I went
down once, yes.

Q. Who was there? A. Mr. Rosensohn, Mr.
Poysher and myself.

10
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Q. Was Rizzolo there? A. No, he was not.

Q. How did you come to go there? A. Well,
we had this—I had a number of stop notices
brought to me from different men, and he had
some, and I went down with them, gave it to him

ijg and asked him what—

Mr. Leber: Never mind what you said to him.

Q. What was said at that meeting?

Mr. Leber: 1 object to that. Mr. Riz-
zolo was not there.

By the Court: Q. Who was present? A. Poy-
sher, Rosensohn and myself.

Mr. Woerner: There has been some tes-
timony as to what Mr. Rizzolo said or what
the architect said at these different times

2q to Mr. Poysher and to others. I think we
ought to be able to show what conversation
Rizzolo had with us.

Mr. Leber: There is no objection to
showing what conversation Rizzolo had
with you.

Witness: Rizzolo was not there.

The Court: The architect was a witness
for the plaintiff, and testified to what he
had said on certain occasions. Now, do you

0q want to contradict Mr. Rosensohn?

Mr. Woerner: Yes.

The Court: As to the statements on par-
ticular occasions ?

Mr. Woerner: 1 do.

The Court: Then the regular way would
be to lay a foundation by asking him
whether on certain occasions he made cer-
tain statements. I do not remember whether

40 you did that or not. If you adopted that
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method, yon may now inquire of this wit-
ness whether Mr. Rosensohn on those oc-
casions said certain things; but that is the
extent of it.

Mr. Woerner: I would like a ruling on
the broad question as to whether we can in-
troduce conversations with the architect as
to payments, giving certificate’s on this
work. Mr. Rizzolo testified and the archi-
tect has testified that the reason certificates
were not i1ssued was because—

The Court: I will rule on any question
that you may ask. I cannot make a broad
ruling, because I do not know what it would
include. Ask a definite question, and I will
examine it. ' 20

By Mr. Woerner: Q. When you went to Mr.
Rosensohn’s office what was said as to issuing
certificates'?

Objected to.

The Court: This gentleman is one of the
defendants, one of your own clients.

Mr. Woerner: He was.

The Court: Mr. Rosensohn i1s not a party
to the case, although he was the architect
on the job, and presumably the agent of
the owner. I do not see by what rule of
evidence you are entitled to his statements
in this way.

Mr. Woerner: Well, it seemed to me that
Mr. Rizzolo told him one thing, and I think
we ought to be just" ais much at liberty to
show what he told us. Of course, it is hear-
say, I presume, in a sense, but I think it is
permissible. I cannot see how else we could
show what the architect really did say. 40
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Argument

The Court: Mr. Rizzolo 1s the contractor,
and testified as to statements made by Mr.
Rosensohn, as the agent of the owner, to
him as to matters within the scope of the
agency. That would be just like testifying
to what was said to him by the defendants
themselves, because it may be assumed that
an architect is authorized to make state-
ments with respect to the certificates to a
man who went to get them. Now, you are
asking your client what his own agent said
to him.

Mr. Woerner: Well, that is not the situ-
ation just now, 1s it, under the pleadings
as amended? The architect was the agent
of Mr. Poysher.

The Court: (After argument.) Suppose
Mr. Rosensohn is on the stand. You say,
‘“Mr. Rosensohn, did you state to Mr. Poy-
sher and Dr. Stahl on a certain occasion at
a certain place so and so, and so and 'so?”
If he denies it, you can contradict him,
and the way to contradict him i1s to call
the witness to whom he is said to have said
it, and to ask him if he did say it. This
1s what is called laying a foundation. That
rule does not apply, of course, to a party.
A party’s admissions are always evidence.
The rule does apply to third persons, and
Mr. Rosensohn is a third person.

Mr. Woerner: 1 would like to examine
the doctor in the morning. I will have Mr.
Rosensohn’s testimony written out.

The Court: If you have not laid the foun-
dation, I do not say that I will not give you*
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an opportunity to do it. You will have to
have Mr. Rosensohn here to do it.

(By request of defendants’ counsel, the
witness is directed to stand aside for the
present.)

10

NATHAN MYERS sworn in behalf of defend-
ants:

Direct-examination by Mr. Woerner:

Q. What is your business'? A. That of an ar-
chitect.

Q. And you have been so for how long? A. This
is my nineteenth year in business for myself. 20

Q. And where were you educated for your pro-
fession? A. I graduated from the College of Ar-
chitecture of Cornell University in 1896.

Q. And you practice where, in the City of New-
ark? A. I had my office in Newark during all
these years, and an office in the Woolworth build-
ing, in New York, for a year and a half.

Q. Have you examined this moving picture
p-ace at 635 Bergen Street? A. I have.

Q. At whose request? A. At the final request
= first of yours, and finally of Dr. Stahl.

Q. And did you examine the plansi and specifi-
cations? A. I did.

Q. And does the building comply with the plans
and specifications? A. No, sir.

Q1Will you tell the Court and jury in what par-
ticulars the building does not comply with the
plans and specifications? A. (Indicating on blue-
print.) On the front of the building there are 4¢

30
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shown three casement windowst to the picture
booth, and ornamental plaster ornamentation
above the same. The front is changed by having
round windows instead of oblong windows, and
the ornamental plastering omitted.

ijqg By the Court: Q. Do I understand that the
plastering is there! A. The ornamental plaster-
ing is omitted. The building as erected in sec-
tion, in longitudinal section, is approximately as
shown on the drawings. The rear exit doors are
approximately at the same level as the vestibule
doors. By actual measurements, they are three to
five inches higher than shown on the plan. The
runway, or the gradient, from the low part of the
theatre starts at approximately 10 feet from the

2q rear wall, instead of, as shown on the drawings,
about five feet from the rear wall. The radiation
is not shown on this drawing here, but it is on
this side of the building, on the south side of the
building. There is a door from the picture booth
to the outside, not shown on this drawing.

By Mr. Leber: Q. You mean that there is a
door in the building that is not shown on the
drawing! A. Yes.

Mr. Leber: All right.

2@Q Witness: There are of lot of minor points that
I do not know that it is woyth while talking about.
There is a ladder shown here on one side of the
drawing, and now it is located at this other point,
about 2 feet distant (indicating on blueprint).

By Mr. Woerner: Q. Now, as to the character
of the work tself. What have you to say as to
the character of the different work in the build-
ing! A. The work is not executed in a workman-

4Q like manner.
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Q. Will you just state in what particulars?
Take the cement work. A. The cement sidewalk
and the cement floor on the interior shows bad
cracks—not necessary that the work will have to
he taken up and replaced immediately, but the
work is not done well. The gradient from the low
point of the pit to the rear doors is so bad that if
one stamps on them they can hear it sounding hol-
low, and this work will have to be rebuilt within a
reasonable time. The exterior cement blocks show
cracks at certain places. The chimney 1s built
of concrete block, unlined, instead of, as specified
to be, of brick and lined, and as required by the
building code of the city.

Q. Will you just look at the specifications a
minute with reference to that chimney? A. I have
it (referring to paper).

Q. Will you just read it? A. “ Build chimneys
of good burned brick as shown, to correspond
with the drawings. All flues to be straight and
true, of uniform size throughout, and smooth on
the inside. Top out above roof, using good hard
burned brick for facing, laid in red mortar,
properly cleaned down at completion. Furnish
and set iron collars and covers where required.
Cap the chimneys with cement capping. Line the
flues with fire clay flue lining. Build parapet
walls with cement blocks 3 feet above roof with
cement coping.”

Q. Have the specifications been complied with
in that respect? A. They have not.

By the Court: Q. What about the lining? Your
criticism was that it was not lined. Does that
say anything about lining? A. Yes, sir; “ Line
the flues with fire clay flue lining.”

jq
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Q. That has not been done, yon say? A. No,
sir.

By Mr. Woerner: Q. Then the chimney, yon
say, was bnilt of cement, or concrete? A. Con-
crete blocks.

Q. Instead of brick? A. Instead of brick. And
1t is cracked on the outside.

Q. For what distance? A. Well, for not less
than 10 feet from the grade, from the ground.

Q. From the top down? A. From the bottom
np; that is, from the yard level,.not where the
boiler draws into the flue.

Q. What do you say as to the laying of the
cement blocks, what about the workmanship of
that? A. I think the laying of the cement block
1s the average work done in that line.

Q. About the courts, or areaways, what is the
workmanship on those? A. The cement work laid
in the rear court, or termed or called for as yard,
1s not well done, and the concrete retaining wall
i1s very poorly done.

Q. Have you any idea how long they will last?
A. Well, one or two seasons of winter frost, suc-
cessive thawing and freezing, will throw that wall
n. /

By the Court: Q. The retaining wall? A. Yes,
sir; it has started already.

By Mr. Woerner: Q. Now, as to the heating
plant; did you go over that? A. I did.

Q. What have you to say as to the workmanship
on that? A. As soon as I observed the building
I immediately saw that the amount of radiation
as installed, first, would not be enough to heat
the building, and the way it was installed, even

40 if the radiation was there, was not satisfactory,
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because taking an eye observation one could easily
see that the lines were trapped in themselves ; the
water condensation would not flow back proper-
ly and fully to the boiler.

Q. Why not? A. Because they were hollowed
out. There must be a decided grade from every
point of the coil, so there will be a ready flow.
As the steam condenses in the coils it forms water.

Q. How long are those coils? A. The coils are
about 80 feet long.

Q. What causes this sagging? A. In the first
place, because they were improperly put up; the
proper care was not taken to get the hangers at
the proper lines, and in some places, instead of
using the cast-iron hanger that they have in gen-
eral, towards the rear exit they did not have the
hangers, I suppose, on the premises, and they
simply put in nails to try to hold up the coils.

By the Court: Q. Where does that water go
when it is properly arranged? A. The water of
condensation is supposed to return quite rapidly
to the boiler, and then it 1s formed into steam and
takes the same circuit again.

By Mr. Woerner: Q. What do you say as to
the rest of the heating work? A. There is only
one coil forming the entire radiation; in other
words, there is only one air valve on the entire
system, which would not allow steam to be raised
as quickly as if the air could be driven quickly
out of the coils. The system should have been
divided into a number of coils, and on each coil
its individual air and steam valve. The boiler
1s located in the basement, and 1s, like the radia-
tion, of inadequate capacity.

Q. Now, will you just tell us what the radiation

10

20

30

40



i80
Nathan Myers—Direct

1s and what it ought to be under the plans and
specifications? A. Radiation is that substance
through which heat is transferred from one source
to another. In steam-heating systems the radia-
tion may be of either iron or steel or sheet metal,

jqg and the steam is created within the boiler, and is
allowed to circulate terthe radiators, to the radia-
tion, through pipes, and as the heat is transfer-
red it condenses into water and returns to the
boiler.

Q. Will you give us the figures of what the
radiation is and what it ought to be? A. There is
approximately 800 feet of coil pipe, one-half inch
pipe, and taking into allowance the main, which
1s also exposed in the theatre, there is approxi-

2q mately a little more than 400 feet of radiation in
the building.

Q. And what is the capacity of the boiler? A.
The manufacturers claim that the boiler will do
400—

Objected to.

The Court: You may omit that statement. We
haven’t the manufacturers here.

Witness: I have got the catalogue.

The Court : Confine yourself to your own knowl-

30 edge:
itness: Boilers of that kind, round top—

Q. In your opinion, what is the capacity of the
boiler? A. About 425 feet of radiation”

Q. How much radiation is there according to
accepted tables in your profession? A. That
building should have a little more than 1000 feet
of direct radiation.

Q. What would it necessitate to get that radia-

4Q tion? A. It would necessitate the installation of
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that much of feet of radiation °subdivided into
proper sections, with the proper valves and a
steam boiler of the capacity of about 1350 feet at
least radiation.

Q. If this boiler was put in of sufficient capacity,
what would you say as to whether the chimney
would be large enough? A. The size flue would
not be large enough for the larger size boiler, nor
would the cement block withstand the stress of
heat that would be put to it, and that is. the cause
of the present crack.

Q1 Would you have to build a new chimney or
simply put a new flue in? A. You would have to
build a new chimney.

Q. What is your opinion of the workmanship of
the steam-heating plant in general? A. It is poor.

Q, Did you examine the plumbing work? A. I
did.

Q. What would you say as to the plumbing
work? A. Why, the average of what might be
expected for that class of work in the specification.
It does not follow exactly to the specification.
There 1s a wash-down jet instead of a syphon jet
closet, and a low down tank instead of what the
specification says; it calls for a high tank.

Q. Would you say it is done in a proper, work-
man like manner?

Mr. Leber: What?
Mr. Woerner: The plumbing work.

A. There 1s one point in which the specification
has not been carried out, in my estimation. There
1s an item on page nine, which says, ‘‘Drain the
court to the sewer,”” and the court i1s not drained
to the sewer; it simply empties into the cellar
and then is allowed to drip on the floor and run
off in an indirect connection to the sewer.
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Q. That is the drain which has been testified
to here as extra work? A. Yes.

Q. We will go over that later. Now, as to a
meter. Did yon find any meter in the building?
A. I did not see any meter there.

Q. Did you look where it ought to be set? A.
Yes.

Q. Now, about the cross-bridging. Can you tell
us whether that is called for by the specifications?
A. It is.

Q. Is there any cross-bridging in the building?
A. That I don’t know.

Q. You have heard the testimony as to the sup-
porting of beams, have you? A. The roof beams?
Q. Yes. A. Or the ceiling beams to the roof?

Q. Yes. A. I am not clear on that testimony.

Q. You did not hear the testimony as to how the
ceiling beams are supported to the roof, did you?
A. I didn’t hear that—1I did hear it, but I am not
clear on it. I might be refreshed.

The Court: The general idea was, it
seems to me, as I recall, that instead of this
cross-bridging, the beams were suspended
or hung from above. Am I right about
that ?

Mr. Woerner: Yes.

By the Court: Q. Is that your recollection? A.
Your Honor, I believe that is what I remember
now. Supporting the ceiling beams from the roof
beams—it is a greater reason why there should
be bridging in the roof beams, because there is
greater stress on those roof beams.

By Mr. Woerner: Q. Can you explain that so
that we can understand it? A. The object of

4p placing cross-bridging between all beams in any
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tier is that should any excessive load be applied
to any particular line of beams, a span of beams
helps to carry that load, whereas if the cross-
bridging is omitted, should there be any particu-
lar load on any one beam, it might collapse. The
building code calls for that bridging for that pur-
pose.

Q. Can you refer to that section of the building
code? A. I can by looking in the index. (Witness
refers to pamphlet.) Page 94.

Q. What does it say? A. “ All wood floor and
roof beams shall be properly bridged with cross-
bridging, and the distance between the bridging
or between the bridging and walls shall not exceed
8 feet.” Therefore there should have been at
least two rows of bridging in that wall.

Q. That 1s not there? A. The space is con-
cealed; I don’t know whether it 1s there or not.

Q. Does the bridging make a stronger job? A.
It makes a stronger and safer job.

Q. Now, as to the extra work. There is a
charge made for a change from wood beams to
reenforced concrete ceiling. Can you tell whether
or not reenforced concrete ceiling is called for
by any law or building code? A. The building
department requires—concrete ceiling and vesti-
bule.

Q. The reenforced concrete ceiling. A. Over
the boiler room ?

Q1 Yes. A. The building department, accord-
ing to their code, requires that boiler rooms be
fireproofed in moving picture theatres.

Q. Will you turn to that section and read it?

Mr. Leber: I object to that, unless it is
proven that these laws were in existence

jq
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at the time this contract was made and un-
less these laws are proved. There is no
objection so far as the cross-bridging is
concerned, because we have gone into that,
but when it comes now to what the law re-

-~ quires as to the concrete, I will object to

that.

The Court: The question is what the reg-
ulation was at that time.

Q. Have you got the building code before you?
A. T have.
Q. When was that building code put in force?
Mr. Leber: That is not the way to prove
that. I object to that. There is a set way
of proving city ordinances, and the build-
ing code 1s a city ordinance; it is nothing
else.
The Court: If you insist upon such
proof, you are entitled to it.

Q. As to the concrete between the beams and
the booth floor in place of wood, is there any
law or ordinance covering that, requiring concrete
between the beams and the booth floor?

Mr. Leber: 1 object to that because it
assumes the existence of a law proving it.

2Q Mr. Woerner: We will prove it later. We

have to find out what the law is.

The Court: Tie better way to do that is
to introduce the law. If you know where it
1s, it can be produced, and if you cannot find
it you can prove that. It will be governed,
of course, by the law at the time the work
was done.

Mr. Myers, it 1s drawing near the end

40 of the day, and I suppose you will be here

on
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to-morrow. I want to make a suggestion.
You have referred to certain features of
the work which, in your opinion, are not
in conformity to the requirement of the
specifications and of good workmanship.
I have in mind particularly the condition jq
of the plumbing—the condition and con-
struction of the plumbing; the heating sys-
tem, including, of course, the boiler, and
whether your attention has been directed to
the probable cost of making the work con-
form to what it should be I do not know,
but you may be asked that question to-mor-
row, and therefore I mention it now so that
you may have it in mind.

Q. In your opinion, Mr. Myers, the drain from qq
the rear yard to the cellar, Which is charged for
as extra work, under the plans and specifications
1s that extra work?

Mr. Leber: I object. That question was
argued on the direct case. I referred to
"that clause as being an ambiguous clause,
and asked the architect who drew the speci-
fication what, in his opinion, that meant
That was overruled. I was not permitted
to go into that. Your Honor said that you gQ
would construe a contract, but as to an am-
biguous contract, the law did not place that
burden on the Court, but placed it on the
jury, and I took that as final in this case.
(Question read.)
Mr. Leber: That calls for construing an
ambiguous part of the specification.
The Court: That is the ditch from the
court to the sewer. 40
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Mr. Woemer: “ Drain the court to
sewer.”” Those are the words. 1 suppose
this witness could be asked whether the
yard was a court.

The Court: The witness may be asked
if he finds any requirement of that kind on
the specifications or on the plan.

Do you?

Witness: I term that a court, as it is termed
so by the building department. In the construc-
tion of moving picture theatres the building de-
partment demands an alley or a court on two
sides of the construction, but where it is not given
on the two sides they at times will accept as a spec-
1al consideration a court to the rear, with the exits

rear instead of the side, where they get no
extra exit through additional land on the side,
where they have the court, and I would term that
actually as a court, and it was meant so, in my
estimation, and accepted by the department, from
my experience with them.

The Court: The specification says—

Witness: “ Drain the court to sewer.” And
there 1s no other court to the premises.

Q. In your opinion, then, this means a drain
from the rear court, or yard, to the front?

Objected to.

Objection sustained.

Q. In your opinion, examining the plans and
specifications, what do the words in the specifica-
tion mean: “ Drain the court to sewer” ?

Objected to.

The_Court: I did rule on that just now.
I thought I sustained an objection to that
same question just now.

Mr. Woerner: No, I just wanted to get
his opinion on the specifications.
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The Court: Yes, I understand, but I
thought that was the question I just ruled
on.

Mr. Woerner: I ask him his opinion as to
whether that was extra work. Now, I ask
him, and I wanted to get his opinion as an
architect, as to the construction of those
words.

The Court: I sustain the objection.

Q. That cellar drain, where does that empty, or
the drain that is there now A. In the boiler-
room? It drains to the sewer.

Q, And where does that other drain run to
that is charged for as extra work—the cellar drain
from the rear yard? A. I am told that a drain
was put from the—

Objected to.

The Court: Never mind what was told you.

Witness: Well, one can only see the two out-
lets; I don’t know whether it exists between or
not.

Q. Did you see the cellar drain from the rear
yard to the front cellar? A. I saw an opening
in the yard which was supposed to connect with a
pipe going underneath the theatre construction,
and I saw an opening in the cellar which is sup-
posed to be its outlet. That is in the boiler-room.

Q. Where does that lead to, or empty, if you
know? A. Drips onto the boiler-room floor over
or about a basin that leads to the sewer.

Q. In your opinion, is that a proper construc-
tion? A. I wouldn’t say so, no.

Adjourned until to-morrow, January 6,
1915, at ten o’clock, a. m.
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THIRD DAY
Wednesday, January 6,1915.

Met pursuant to adjournment.
jq Present: Counsel as before stated.
NATHAN MYERS, resumes the stand in be-
half of defendants:

Direct-examination (continued) by Mr. Woer-
ner:

Q. Mr. Myers, since you were on the stand yes-
terday have you been to the building? A. I have
been.

20 Q- Can you tell us now whether or not there is a
water meter in the building? A. There is posi-
tively no water meter in the building.

Q. As to the water pipe put in by the plumber,
1s that in accordance with the specifications? A.
It is not.

Q. In what respect do they differ? A. The
specification calls for three-quarter inch water
supply and a five-eighth water supply has been
put in.

30 Q. I forgot to ask you yesterday: you are a li-
censed architect by the state of New Jersey? A.
I am.

Q. Will you explain, as shortly as you can, the
difference between a syphon jet closet and a wash-
down closet? A. The action of a syphon closet is
that the substance in the bowl is syphoned out; a
jet acts and syphons everything out cleanly; in
other words, everything is pulled out. A wash-

40 down jet, the action is to force the water out; it
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does not cleanse the bowl as thoroughly and does
not act as properly. There is a great difference
m the sanitary value. Besides, a wash-down closet
uses more water than a syphon jet closet.

By the Court: Q. Can you tell us the difference
in the price? A. They vary according to the
quality and size. The specifications call for a
high tank—that is why the chain was called for—
and they have got a low tank. An average differ-
ence of price might be from $8 to $12 on each
combination. I believe there are two in the build-
ing.

By Mr. Woerner: Q. You heard the testimony
of Mr. Habele, the plumbing expert, the plumber
on this job? A. As to steam heating?

Q. Yes. A. I did.

Q. Can you tell us where his calculations are
wrong, if they are? A. Why, if I remember
rightly, he testified that he figured the heating as
to cubitage, only the amount of air space in the
building, and upon the assumption that the ven-
tilators would be closed; in other words, no
change of air in the cubitage. He figured, as I
remember, 16 feet for the height of the auditor-
1um, whereas the auditorium as shown on the plan
and as built is almost 21 feet average, being 18
feet 6 inches at the entrance and 23 feet at the low
point. That makes almost one-third more cubit-
age in the building than he figured. I don’t be-
lieve he took in the full depth—

Mr. Leber: 1 object to that. I don’t
think the witness ought to tell us what he
believes.

Witness: Well, he testified, I believe—

Mr. Leber: Just a moment. I have made an ob-

20

0q

64a



ng

20

30

40

190

Nathan Myers—Direct

jection to your testimony, and I am entitled to a
ruling by the Court.

The Court: I have here the testimony of Mr.
Habele. There cannot be any doubt as to what
he said. What particular feature of his testi-
mony have you now in mind?

Witness: The dimensions of the size of room
that he estimated. If I remember he estimated__

The Court: Well, now, we will see.

Mr. Leber: My particular objection is to
the witness going on in his testimony and
saying what he believes another witness
did. Now, there is quite a difference be-
tween referring to a man’s actual acts and
what a man believes that he did.

The Court: Eighty-five by 22 by 16; those
are Mr. Habele’s figures.

Witness: He assumes the length of the building
to be heated as 85 feet, omitting the toilet rooms
and the vestibule and the booth, which need heat-
ing, and if they do not have the radiation exposed
in themselves they will rob the theatre part of the
heat through the openings, and therefore he
should have figured, instead of 85 feet for the
length, a length of about 97 to 98 feet; and he has
simply taken the thumb rule of cubitage instead
of taking into consideration the exposure of wall
surface, exposure of ceiling, glass surfaces, de-
fects in workmanship of the openings and changes
of air.

By the Court: Q. Now, what number of cubic
feet of air did you get? A. The approximate
number of cubic feet of air in the entire auditor-
lum and accessory rooms is approximately 46,851.

Q. Mr. Habele’s figures were 29,920, which
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would require, in his opinion, 374 feet of heating
surface, and he said that the building had 437
square feet. That was the surface. Now, how
many feet of heating surface do you say that your
calculation requires? A. 1 haven’t it separate for
the volume of air; I have a total after considering
the volume of air by changes of air; wall surface,
glass and ceiling.

Q. Well, take it in that way. W”hat are your
figures in square feet? A. Feet of radiation?

Q. Yes. A. 1064 feet of direct radiation.

Q. One thousand what? A, 1063.

Q. As against Mr. Habele’s 3747 A. Yes.

By Mr. Woerner: Q. Is that all on that? A. As
to that question.

Q. Now, are you familiar with the state laws
governing construction of buildings? A. Theatre
buildings ?

Q. Yes. A. Yes.

Q. Can you tell us whether or not there is any
state law governing booths in moving picture the-
atres? A. There is.

Mr. Leber: I object to that. I do not
think that is proper.

The Court: We can be referred to the
law. He says he knows there is a law. We
can be referred to it.

By the Court: Q. Do you know where it is? A.
The law was enacted in 1912 and, I believe, signed,
in March, 1912.

Q. What head ought that to be under? A.

Moving Picture,” or “ Motion Picture Build-

ing,” or “ Booths.”

The Court: (Referring to book.) It is
page 300.
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By Mr. Woerner: Q. Can you point out in the
Pamphlet Laws of 1912 the section governing
booths in moving picture theatres, regarding the
doors (handing book to witness) ? A. Chapter 197
of the session of 1912 is “ An act for the regula-
tion of public shows,” and prescribes how booths
In moving picture theatres shall be constructed.

By the Court: Q. What do you mean by
“booth” ? A. The compartment in which the pro-
jecting machines are located.

By Mr. Woerner: Q. Can you find the section
governing the exit doors and fireproof doors? A.
“ For each booth there shall be provided a door
not less than two feet in width and six feet in
height, consisting of an angle iron frame covered
with sheets of said fire-resisting material one-
quarter of an inch in thickness, and attached to
the framework of such booth by hinges, in such
manner that the door shall be kept closed auto-
matically at all times, when not used for ingress
or egress.”

Q. In your opinion, does that section require the
extra door covered with metal in the booth and
the double iron trap door above iron ladder, un-
der that section?

Tiie Court: Well, that is a matter of con-
struction of the statute. Let me see it.
“ For each booth there shall be provided a
door not less than two feet in width and six
feet in height, consisting of an angle iron
frame covered with sheets of said fire-re-
sisting material one-quarter of an inch in
thickness” — (the relative word “said”
looks back to the first section, I think. “ As-
bestos or other strong fire-resisting mate-
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rial.” ) “ —one-quarter of an inch in thick-
ness, and attached to the framework of
such boothstby hinges, in such manner that
the door shall be kept closed automatically
at all times, when not used for ingress or
egress.” All you want to speak about now
1s the doors. Well, the statute calls for one
door in each booth.

By the Court: Q. Did you find a door of that
kind? A. I found the door. The only door that
there is there is the door to the—

Mr. Leber: Well, now, the witness has
answered the question. He found a door.
I do not see why the witness should keep
on speaking.

By the Court: Q. Well, tell us about the door.
What kind of a door did you find? A. A sheet
metal door to the exterior wall, providing egress
from the booth in case of fire.

Q. Well. A. May I explain the object of that
door?

Q. The door that you found? A. That is re-
quired by statute. v

Mr. Leber: Are you interested in the ob-
ject of that, if your Honor please?

The Court: The witness may give us his
1dea about it. He i1s an architect.

Q. Go on. A. The object of placing a door of
that size in case a sudden fire appears in the films
that the man contained therein can save himself
instead of being burnt up. The object is to get a
door large enough and proper so he can get away.
There is no door in that booth that a man could
get away to save his life outside of the door that
was put in that exterior wall.

20

40
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Q, Well, is that door that yon fonnd in the
booth? A. Sir?

Q. Is the door which you found in the booth?
A. Yes, sir.

Q. But you say it is more distant from the lo-

1q cation of the operator than you think it ought to
have been? A. No,At is in the booth; the law does
not say how distant it shall be.

Q. Well, your criticism on the door that you
found, I understood, was that it was not readily
accessible to the operator? A. I beg your par-
don. My testimony, I. believe, is to show that the
door was required by law.

Q. So I understand. And you found a door.
Did you find a door in compliance with the stat-

2q ute? A. Not absolutely; it is not of the same con-
struction, but it serves the same purpose.

Q. Well, how does it differ in construction? A.
Well, it is not built of angle iron and it is not
built of as strong material as asbestos, as speci-
fied, being of less than—1I don’t think the door is
more than a quarter of an inch thick, and covered
with sheet metal.

Q. Did it have an angle iron frame? A. No,

sir.
30 Q- And was it covered with asbestos? A. No,
sir.
Q. But merely with metal, you say? A. Yes,
Sir.

The Court: That does not seem to be in
compliance with the statute. You may pro-
ceed.

By Mr. Woerner: Q. Is there any section gov-
erning the door opening on the bottom to the iron
40 ladder? A. I believe the same law contains a
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section which requires all other openings to the
booth to be fireproof, to have fireproof inclosures.

By the Court: Q. You are now speaMng of
doors or windows? A. Windows or openings.

The Court: ‘‘The windows in said booth
used in connection with the machines and
apparatus, and by the operators thereof,
shall not be larger than is reasonably nec-
essary to secure the desired service, and
such fire-resisting material shall be pro-
vided for each window and shall be so sus-
pended and arranged that they will auto-
matically close the window openings upon
the operation of either a fusible or mechan-
ical releasing device, with a fusible link at-
tached.’’

Q. Well, do you think there is a general provis-
ion as to all openings? A. I believe that relates to
all openings.

Q. Do you think that relates to windows? A.
Yes. Well, these windows are just small enough
just to get the projection through it.

Q. Did you find windows provided with asbes-
tos? A. I don’t remember what their covering is;
I remember they are sheet metal covering, the
same as the door.

Q! Similar to the door? A. Yes, sir.

By Mr. Woerner: Q. Is that the only section
covering openings, that you know of? A. That
1s all T find.

Q. In your opinion, then, the exit door used as
an exit would not be extra work under the speci-
fications ?

Mr. Leber: I object. That is for the jury
to say.
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The Court: What is this extra door?

Mr. Woemer: Exit, your Honor.

The Court: Exit door?

Mr. Woerner: Yes, sir.

By the Court: Q. Do the specifications call for

2Q an exit door? A. To where, the booth?

Mr. Woerner: The one you have been testifying
about, outside.

Witness: Whether the plans and specifications
call for that particular exit door?

The Court: Call for an exit door.

Witness: They do not show an exit door to the
booth.

The Court: The contract, if I remember
right, requires that the contractor shall con-

20 form to legal requirements in his construc-
tion. That would bind him to put up a door
which is called for by law, I take it, whether
the specifications mention it or not.

Mr. Leber: While we are on that subject:
the testimony i1s that there was a special
agreement made to furnish this extra door
and that it was to be paid for. I simply call
your Honor’s attention that it may have a
bearing on the question.

30 The Court: That is to be considered in
connection with the contract obligation to
comply with the law.

Mr. Leber: Yes, sir. I objected to the
question.

The Court: I sustain the objection.

Defendants’ counsel objects to this rul-
ing of the Court.

Objection noted as ground of appeal.

40 By Mr. Woerner: Q. Are you familiar with the
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building code of the City of Newark? A. I am.

Q. And can yon tell ns whether or not there is
any provision in the building code requiring a
reenforced concrete ceiling in a building similar
to this?

Mr. Leber: I made the same objection
yesterday to this, and I reiterate my ob-
jection.

The Court: Let us have the building code
produced, and we will look it up.

Mr. Woerner: I find it very difficult to
get the code. The only one we have can-
not be used, and my object in asking the
question i1s to get a ruling. It seems to me
that an expert has a right to testify without
going into the means of his testimony. For
instance, I think a lawyer could testify that
so and so was the Statute of Limitations.
My objection in asking this question is to
bring that matter to a head.

Mr. Leber: I do not understand that Mr.
Myers is called as a legal expert.

The Court: In the face of an objection,
I think the code ought to be produced.

Defendants’ counsel objects to this rul-
ing of the Court.

Objection noted as ground of appeal.

Q. Has the word “ Court” any technical mean-
ing in the building trade? A. It has.

Q. And what is that meaning? A. An open
space surrounded on more than to sides by in-
closures.

Q. I show you the specifications and call your
attention to the words, “ Drain the court to
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meaning of that is in the building trade (paper
shown to witness) f

Mr. Leber: I do not know whether that is
exactly a proper question, if your Honor
please.

(Question read.)

The Court:, The question as now pre-
sented relates to a technical term, a term
which the witness considers to be a tech-
nical term, having a special meaning in the
trade. The rule in those cases is that tes-
timony may be taken to understand a con-
tract by interpreting special terms, works
of art, and so forth. On that ground I
think it is admissible.

Objection withdrawn.

A. The meaning of this clause in relation to the
problem for the building before us would mean
the draining of the court about the building, to
the side and rear of the building.

Q. And in your opinion, would the charge of an
extra cellar drain from rear yard to cellar be a
proper extra charge under the specifications?

Mr. Leber: 1 object. That is for the jury
to say.

The Court: That depends upon the inter-
pretation of the contract, does it not? It
1s called for in the specifications, is it not?

Mr. Woemer: “ Drain court.”

The Court: “ Drain court to sewer.”
That i1s called for in the specification?

Mr. Woemer: Yes.

The Court: If it is called for in the speci-
fication, it is part of the contract, of course.

Question withdrawn.
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Q. Going back to the booth, what would you say
about the strength of the floor? A. The floor is
structurally dangerously weak.

By the Court: Q. The floor of the booth? A.
Yes, sir.

By Mr. Woerner: Q. What is the reason for
that? A. Because the wood beams originally
placed and intended to only hold a wood floor
were afterwards covered with janumber of inches
of concrete; they have overloaded the floor, and
the slightest hammering of the floor with the foot
of the weight of the body creates a severe vibra-
tion.

By the Court: Q. What is the remedy? A. To
take the entire floor out and put in a new floor of
proper strength.

Q. Can it be braced as it is? A., Not unless one
would put additional girders underneath the same
exposed in the vestibule, or columns in the vesti-
bule, which would be objectionable.

By Mr. Woerner: Q. Now, under the specifica-
tions, In your opinion, if they were properly per-
formed, would the painting spot inside of the
building? A. It should not.

Q. Now, as to the general character of the work-
manship on the job, what would you say as to
that? A. The cement exterior block walls are
fairly well laid up; they have some holes through
the same—

Q. Just make this short. The general work-
manship, not specially. We have been over that,
I think. A. Poor.

Q. Now i1n your opinion, would the architect in
this case, considering the contract and plans and
specifications and the building, from your exam-
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ination, be justified in issuing a final certificate
under the contract?

Mr. Leber: I object. That again is a
jury question. That is the very issue. This
man cannot decide this case.

1Q The Court: I think this is a question for
the jury, all the facts being before them.
If the contract wtas complied with, the final
payment was earned; if it was not complied
with, the final payment was not earned. It
1s for the jury to say from all the evidence
whether there wais a compliance.

Defendants’ counsel objects to this rul-
ing of the Court.

Objection noted as ground of appeal.

20 Q. Was' the building, in your opinion, finished
in compliance with the contract and plans and
specifications? A., It was not.

CROSS-EXAMINATION by Mr. Leber:

Q. Mr. Myers, I believe you said that you were
first requested to make your examination by Mr.
Woerner? A. I was.

Q. A little louder, please? A. I did.

Q. When did he request you to examine the

30 building? A. On the afternoon of December 31,
1914.

Q. 1914? A. Yes.

Q. Prior to that time you did not even know of
this structure, did you? A. Not the slightest, no
more than I passed by and saw the structure.

Q. And) when Mr. Woerner requested you to
make your examination, did he then show you the
plans and specifications? A. Our conversation

40 was over the ’phone.
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Q. Are you to be paid for your expert services
in this case? A. I am.

Q. Was that arrangement made with Mr. Woer-
ner or with Dr. Stahl? A. Dr. Stahl.

Q: When did Dr. Stahl complete these arrange-
ments with you? A. The same afternoon, De-
cember 31st.

Q, Over the ’'phone or in your office? A. He
was sent to my office by Mr. Woerner.

Q. Your office in this city or in NJew York? A.
In this city.

Q. Andi did Dr. Stahl then and there give you
the plans andi specifications? A. I believe he did.
Q. And I suppose you discussed— A. He did.

Q. He did? A. He did.

Q. And I suppose you discussed; then and there
your terms for your services? Ai To Mr. Woer-
ner and also Mr. Stahl—Dr. Stahl.

Q. And upon the agreement being made as to
what you were to be paid, you consented to act?
A. No, sir.

Q. When did you consent to act? A. I told Dr.
Stahl that as an expert I had often refused cases,
and I would not act—m

Q, I did not ask you that; I asked you when you
consented to act? A. After 1 had made an exam-
ination of the plans and visited the building next
morning with him and saw the conditions.

Q. When did you make an examination of the
plans? A. On New Year’s Eve, December 31st.

Q. Was Dr. Stahl present when you examined
the plans? A. No.

Q. Was Mr. Woerner there? A. No.

Q. Was anybody there besides yourself? A.
Nobody besides myself.
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Q. But before Dr. Stahl left you and he agreed
as to what you were to be paid, didn’t you? A. If
I was to act.

Q. If you were to act? A. Yes.

Q. N]ow, then, on New Year’s Eve you studied
the plans and specifications? A. I did.

Q. And when did you examine the building? A.
New Year’s morning.,

Q. Did you examine it alone or did you have
some assistance? A. I had no assistance. Dr.
Stahl came and saw that I could get into the build-
ing.

Q. Did he point out things to you?. A. No.

Q. Was Dr. Stahl the only person there while
you made your examination? A. The only per-
son.

Q. Did he stay there during the entire time
while you were examining the building? A. He
did.

Q. When did you get there? A. I got there, I
believe—1 got there at 10 o’clock.

Q. When did you leave? A. About an hour
after.

Q< So that you made an examination of am hour
that day? A. Yes, sir.

Q. And when did you again see that building?
A. The day the jury went up, Monday.

Q. Well, you made no examination that day, did
you? A. Yes I looked about.

Q. You looked about— A. And I verified by
rule—

Q. I did not ask you that? A. Yes, I did look.

Q. Did you make an examination then? A. I
did.

Q. How much of an examination did you make
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on that occasion? A. About fifteen minutes’ time.

Q. What did you examine? A. I examined to
verify by rule the height of the sill of the rear
exit dioors relative to the floor level in the front
of the theatre.

Q. Is that the only examination you made? A.
I verified my opinion as to the soundness of the
runway of the rear, towards the rear exit doors,
and the general cement work.

Q. Is that all that you did that day? A. Yes,
sir.

By the Court: Q. That is where you say the
cement sounded hollow? A. Yes, sir.

By Mr. Leber: Q. When did you again see that
building? A. This morning.

Q. And how much time did you spend this morn-
ing on that structure? A. Ten minutes.

Q. Did you time yourself? A. Why, I did. not
take out my watch.

Q. Well, you judge that you were there ten min-
utes? A. About ten minutes.

Q. And you went there this morning for what
purpose? To go into the cellar to look at the
steam boiler and to look at the water lines and to
further seek the possibility of a meter.

Q. So that the testimony you have given us, Mr.
Myers, relates largely as to the condition of the
building as you found it when you made your ex-
amination? A. Yes, sir.

Q. Of course, you cannot tell in what condition
that building was on or about the 26th day of
April, 1913, can you? A. I can tell very well its
condition since it was erected, and even during
its erection of that work which is to be seen.

Q. There might have been a waiter meter there
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on the 26th of April, 1913, might there not? A.
Impossible, because there is no connection on the
water line, which I examined this morning es-
pecially for that purpose, where a water meter
could have been placed. There is only one union
on the line, whereas if there was a water meter
there would have to be two unions.

Q. There might be a change as to the water
lines? A. I don’t believe so.

Q. You do not believe it, eh? A. No.

Q. Well, persons can change their structures
vdthin a year’s time, can they not? A. Well, they
would have to take out their entire water line.

Q. I know, but they can change their structures?
A. Oh, people can change their structures.

Q. And there might be a change in the water line
there, might there not? A. No, I don’t think so.
Q. You are positive aibout that? A. Yes, sir.

Q. I believe I understood you to say, Mr. Myers,
that so far as the plumbing work was concerned,
it was as that class of work usually is.,, Did you
say that yesterday? A. I did.

Q. Well, what did you mean by that? A. I
meant to say that the plumbing as installed is of
that quality as is generally installed in that class
of moving picture theatres.

Q. Does this building as it is shown on the
plans described in the specifications belong to a
class? A. Yes, sir.

Q. Well, by “ class,” we must understand that
there are more than one like it? A. Yes.

Q. And to what class does this building belong?
A. A class of buildings that should not be per-
mitted to be erected.

Q. In your opinion? A. Yes, sir.
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Q. But that is not the opinion of the city au-
thorities, evidently, is 1t? A. Yes, sir; it is the
opinion of the city authorities.

Q. Well, they are erected by the permission of
the building authorities, are they not? A. Yes,
Sir.

Q. Do I understand you to say that, in your
opinion, this building belongs to a class that is so
poor and so cheap that it ought not to be erected—
it ought not to be allowed! to be erected by law;
that is what you mean by that? A. The Code is
against it, the law is against it.

Q. Well, if the Code is against it and the law
1s against it, will you please tell us why it is that
these plans have been approved by the city build-
ing department and that the place has been li-
censed to do business there?

The Court: You are asking the witness
rather too much, I think.

Mr. Leber: Do you think I am putting
two or more questions in one, or is it not
proper.

The Court: I think it is a question that
the witness ought not to be expected to an-
swer; why it 1s that the city officials licen-
sed something that is not according to law,
in the view of the witness.. How can the
witness answer that question?

Q. Well, you think, then, that this building is of
a very cheap class of buildings? A. Yes.

Q. And ought not to be permitted to be built;
that is what I understand you to mean? A. Yes,
Sir.

Q. That means, I suppose, that the entire struc-
ture is of poor class? A. The entire workman-
ship of the structure is of a poor class.
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Q. I am noit talking of the workmanship; I am
talking about the building itself as it was shown
on the plans and described in the specifications.
Thatds of a poor class, is it not? A. Why, I do
not mean to say that the plans and specifications
require a poor class of work—

Q. No, and I did not ask you that, either. A.—
but the work that results from them is a poor
class.

Q. This is a poor class of structure; that is what
you mean to tell us? A. Yes, sir.

Q. And it is shown on the plans and described
in the specifications as a poor structure, is it not?
A. No, the specifications require the workman-
ship and materials to be the best of their kind.

Q. Let us understand; that., So far as the front
1s concerned, with the exception that the ornamen-
tal plaster is noit on and the exception that the
windows are oval instead of rectangular, the front
is as shown on the plan, is it not? A. Approxi-
mately so; it 1s not exactly.

Q. Substantially so, is it not? A. Yes, in the
design.

Q. And so far as the four walls of that building
are concerned, substantial compliance has been
had with the plans and specifications, has it not?
A. One moment.

Q. I am talking of the exterior? A. The exter-
1or?

Q. Yes. A. Yes.

Q. That 1s right, is it not? A. It is.

Q. And! so far as the general pitch of the inter-
1or is concerned, there is substantial compliance,
1s there not? A. Yes, sir.

Q. Alnd the plumbing is as it ought to be, ac-
cording to the specifications? A. No.
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Q. Did yon not say that it was just as it ought
to be in that class! A. I did not say it was just
as it ought to be; I said that the plumbing is sub-
stantially as that class of work is done, but the
specification does not call for that.

Q. What! A. The specification does not call
for that in particular cases.

Q. In some particular cases you have pointed
out to us the difference, have you not! A. It has
been pointed out.

Q. You have pointed it out, have you not! A.
Not entirely.

Q. I think you said there were a few minor
things that you did not care to speak about yes-
terday; isn’t that true! A. Yes, there are many
little things that are too small to bring up.

Q. It is not worth while to talk about it at all!
A. No, not that it is worth while talking about.
We can talk for a week, you know, if we talk
about everything in the building.

Q. The case would take too long! A. That is
the idea.

Q. Was that chimney built according to the size
shovm on the plans! A. I believe it is.

Q. If 1t had been built of brick and not of cement
blocks, it would be of sufficient size to accommo-
date a heater such as ought to be put into that
building, according to your opinion, is that true!
A. That is right. *

Q. So that, in order to accommodate a heater of
the size you believe ought to be put in there, the
chimney ought to be removed and a new chimney
built of a larger flue! A. Yes, sir.

Q. Is that true! A. Yes, sir.

By the Court: Q. Do the specifications prescribe

Jjq

20

30

40



10

20

30

208

Nathan Myers— Cross

the size of the chimney? They dio the materials, I
know. A. I don’t think that they do. I looked at
them. I am not quite sure it does not (examining
paper).- It gives no size.

By Mr. Leber: Q. Now, Mr. Myers, that chim-
ney ought not to be thrown down because it is
built of cement blocks, ought 1t? A. It ought to.

Q. Why? A. Because cement blocks will never
stand the expansion that will occur in flue from
the heat that is delivered there by the direct con-
tact with the boiler.

Q. Even with the boiler that is there? A.. That
is the cause of the crack that is there.

Q. You are sure of that? A. Positive.

Q. I believe you said that the cement floor is
cracked; did you say that? A. Yes.

Q. Is it badly cracked? A. That is a quality
term.

Q. Well, you are an expert; you ought to know;
you ought to know what I mean by “badly
cracked.”” A. I would term it badly cracked.

Q. Is the entire floor in that condition? A. The
cracks extend over a large area of the floor; not
every square foot is cracked, but the cracks run in
various directions.

Q. Ig that a substantially good floor? A.
I would not consider it so. .

Q. Can you tell us whether or not that floor
has been laid in accordance with the specifica-
tions? A. (Referring to paper.) The specifica-
tions called for, “ The entire auditorium and cel-
lar bottom of building to be leveled off and set-
tled thoroughly and concreted four feet deep and
finished with one foot Portland cement finish.”’
The specifications do not say as to what each
should constitute—
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By the Court: Q. What? A. The composition of
each, and. what the composition of the top should
be.

By Mr. Leber: Q, Well, will you say that Riz-
zolo complied with these specifications? A. From
the general conditions at the beginning of the
specifications, which covers the fact that all ma-
terial should be of the best described, I should say
not.

Q. What causes the cracks? A. Contraction.

Q. You have seen cement floors that you your-
self have supervised or had constructed that
cracked, have you not? A. Yes.

Q. And it is not possible that cement floors made
of the best material would crack? A. Yes.

Q. It would depend also upon 'the time of the
year when the cement is laid, would it not, or
when the concrete i1s laid? A. Somewhat, but we
lay concrete in the dead of the winter.,

Q. Mr. Myers, you have answered the question.
Have you examined the seats in that building? A.
Not carefully.

Q. Did you notice whether the seats were
screwed to the floor? A. I did not.

Q. Are they not screwed to the floor? A. They
are.

Q. And was not this floor drilled for the purpose
of screwing the seats to the floor? A. They must
have been.

Q. And would not that have an effect upon the
floor so far as cracking is concerned? A. Posi-
tively not.

Q. It would not? A. No.

Q. Well, if bad material had been used in laying
this concrete, would the concrete hold the screws?
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Q. So that the fact that the seats are in substan-
tial condition and not loose would prove that
good material has been used, would it not? A.
But there 1s no such proof.

Q. Well, did you try the seats? A. No, and I
don’t know anybody else that did.

Q. Well, was it not your duty, for the purpose
of determining whether Rizzolo used good or poor
material in laying that floor, to make all the testa
required for that determination? A. I might have
made additional tests above those that I did make.

Q. Well, why did you not make them? A. I for
got to make that particular test.

Q, Well, was it not fair to Rizzolo that you
should use every test known to you for that pur-
pose?

Mr. Woemer: I object 'to what his duty
was to Mr. Rizzolo. It does not seem to
me that that is a fair question.

The Court: That is a matter of opinion.
I sustain the objection.

Q. You have prepared a great number of speci-
fications during the nineteen years of you prac-
tice as an architect, have you not? A. I have.

Q. And do you always call a yard a court? A.
We do not—T do not.

Q. A yard is a yard, is it not? A. A yardis a
yard.

Q. And usually the word “ yard” is employed to
designate the space between the rear of a building
and the end of the lot, 1s it not? A. Not in theatre
planning.

Q. Would you call any side space a yard? A.
We do.

Q. Do you? A. We do—1I do.
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Q. Would you call a front space a yard? A. It
1s not a yard.

Q. Well, some people designate it as a front
yard, do they not? A. No, sir.

Q. They do not? A. Not in theatre construc-
tion.

Q. But you have, in your experience, designated
the space between the rear of the building and the
rear end of the lot as a yard, have you not? A.
Not in theatre construction.

Q. You have in other kinds of buildings? A. In
residences, tenements.

Q. Have you ever run across specifications pre-
pared by other architects relating to the construc-
tion of a theatre where the rear space was called
a yard instead of a court? A. I have not.

Q. Then the only one who called the rear space
a yard is Mr. Rosensohn? A. That is the first
time I have seen it so called.

Q. The first time in all your experience, is it
not? A. That is right.

Q. You say that the floor of the booth is struc-
turally weak, do you not? A. It is.

Q. And you tested it? A. I did.

Q. How did you test it? A. By jumping on it.

Q. There are other tests to determine whether
a floor 1s structurally weak or not, are there not?
A. Yes.

Q. Did you use the other tests? A. There was
no other test necessary.

Q. Did you use the other tests? A. No.

Q. Is that floor leading from the booth out into
the space a fireproof door? A. Nlo.

Q. Do you know that there was a fire in that
booth last Saturday? A. I read so in the paper.
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Q. Did you see that place this morning? A. I
wasn’t np in the booth this morning.

Q. Do you know whether there was any loss of
life there or any danger to life? A. The fire
was not large enough, according 'to the paper re-

10 ports, to cause loss of life.

Q. Then you gain your information from the
paper reports? A. As to that fire.

Q. You say that the specifications require a
three-quarter inch water supply and that is a five-
eighth inch water supply there? Ai Yes.

Q. Now I would like to have your assistance,
Mr. Myers, regarding that heating plant. As I
understand you to say, your computation shows
that that building requires 1063 square feet of

20 heating— A. Of radiation.

Q. —Of radiation, rather, for the purpose of
heating that building to 70 degrees Fahrenheit in
zero weather? A. Zero weather, yes.

Q. And to give us the benefit of that determina-
tion or of that opinion, you have made calcula-
tions, have you? A. Yes, sir.

Q. By saying that 1063 square feet of radiation
1s necessary, you mean that the pipes carrying the
heat ought to be of that dimension, do you not?

30 A. That is the idea.

Q. Aind in addition to that, of course, you ought
to have a heater of the capacity to radiate through
those pipes enough heat to produce the result, as
you have testified? A. Yes.

Q. Is that right? A. Yes.

Q, How many feet of radiation are now in that
building? A. About 400, 400 to 425' feet.

Q. So that it would be necessary to have nearly
three times as many pipes? I am talking only as

40 a layman, Mr. Myers. Pardon me! A. Yes.
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Q. Three times as many pipes in that,building—
A. Yes, sir.

Q. _as there are now to> properly heat that
space? A. Yes.

Q. And you would have to have a heater of
nearly three times the capacity that the present
heater is? A. Yes.

Q. That i1s right? A. Yes.

Q. Does that mean that the heater would have
to be three times the size? A., Yes.

Q. It does? A. It does.

Q. Now I think I understand it, that in order
to heat this building according to the require-
ments of the specification it would be necessary to
have about three times as many pipes as you have
there now and a heater about three times tfie size
of the one that is there now? A. Yes.

Q. And if we had all these pipes there and this
sized! boiler, or heater, then we would be able to
heat the building 70 degrees in zero weather? A.
Yes.

Q. Is that right? A. Yes.

Q. Now, in order to determine the amount of
radiation that was necessary for any building,
students of architecture and building contractors
have experimented and have formulated rules for
the guidance of the profession, have they not? A.
Not students of architecture, but professors and
heating engineers.

Q. Professors of what? A. Professors of heat-
ing and engineering, such as Professor Carpenter,
of Cornell, is considered an expert.

Q. Yes, I was about to ask you about Professor

Carpenter, of Cornell. Did you study under him?
A. T did.
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Q. And he formulated a rule, did he not? A
Yes.

Q. Aind I suppose he formulated the rule after
a great deal of experimentation? A. Yes.

Q. Of your own knowledge? A. Yes.

10 Q. And 1s that rule considered an authorityf
A. We dlo not follow it any more.

Q. Why? A. We used to follow it ten or twelve
years ago.

Q. Why? A. Because since Carpenter formu-
lated his rules, twenty years ago, there have been
a great number of additional tests made as to the
radiating capacity of materials, which the later
rules govern and take into account to a greater ex-
actness.

20 Q. Is Professor Carpenter alive yet? A. 1
don’t remember if he has died since I was there
or not.

Q. So that his rule is obsolete? A. Some still
follow it.

Q. But you would condiemn following Carpen-
ter’s rule? A. I have given up following Carpen-
ter’s rules in my practice.

Q. Other architects follow Carpenter’s rule, do
Jhey not? A. I don’t know.

30 Q. Could you assist us and give us the result
that Professor Carpenter would reach on the
question of radiation required in this building?
A. That would take about an hour to do.

Q. Would! it take an hour? A. I think so.

Q. I think we could get at it quicker than that,
if the Court will let me have a board and some
chalk. While we are waiting for the setting of
the scene, I have another question to ask you.

4Q There i1s a difference in computation between
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dwelling-houses and halls and theatres, is there
not? A. Yes.

Q. So that you have two sets of rules to follow
have you not? A. Why, the rules have to be
made adaptable to the usages and the air chamb-
ers, and things of that sort.

Q. So that every set of rules must be modified
by the particular building and the experience that
we have gained® must it not? A. Yes.

Q. And experience plays a great deal, does it
not? A. Yes.

Q, So that the judgment of a practical steam-
fitter is worth something in computing the rule, is
it not? A. I don’t believe so. The later rules
take into consideration those factors. Of course,
it is left somewhat to 'the experience and discre-
tion what factor is to be used for some of these
purposes.

Q. Well, these rules that have been set down
have been formulated by human beings, have thev
not? A. Yes.

Q. Andl probably by only one man; isn’t that
so? A. I don’t think so; I think they are the re-
sult of experiments.

Q. Now you are familiar with this book issued
by the United States Radiator Corporation, are
you not (pamphlet shown to witness)? A. We
have their catalogue.

Q. Have you a copy of it in your office? A We
have.

Q. Now, we spoke a little while ago about Car-
penter s rule. Was he one of your professors?
A. He was.

Q. Would you recognize his rule if I showed it
to you? A. I think I would, although I have not
used it m over ten years.
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(Plaintiff’s counsel indicates in pam-
phlet.)

Witness: I would rather send for an engineer-
ing book in my office showing Carpenter’s rules
better than this.

10 Q- Well, is not that Carpenter’s rule? A. I
don’t recognize it as such; it might be.

Q, You have not Carpenter’s rule here? A. No;
I can send for it. I looked at it this morning.

Q. Have you read this rule? A. I have looked
over that. It says in the catalogue that that is
his method of figuring.

Q. Well, suppose we use the method prescribed
by the rule as given in this book. Now, what is
the first thing to do? A. According to this cata-

20 logue, it says that Carpenter submits the follow-
ing rule for determining the size of the radiator
needied for a given room: “ Add the area of glass
surface” —

Q. Let us go slowly, step by step. Have you
measured the area of glass surface in this build-
ing? A. We measured 2508 feet—no, pardon me!
— 264 feet of glass surface.

Q. 264 feet of glass surface? A. Yes.

(Plaintiff’s counsel writes figures on

30 board«).

Mr. Leber: I will just call that glass.

Q. Does that include all the glass surface
throughout the entire building? A. Yes.

Q. Does that include the glass in the front
door? A. I don’t believe i1t does; I don’t remem-
ber that it does.

Q. Well, who took the measurements for the
glass surface? A. Mr. Durant, under my instruc-

40 tions.
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Q. Does it include the glass surface of the oval
windows ? A. I believe it does.

Q. And wherever there is any glass in that
building? A. Yes.

Q. And that gives us 264 square feet? A. Yes.

Q. Now, what are we to do with it, according to
Carpenter? A. Add the area of glass surface in
the room to one-quarter of the exposed wall sur-
face.

Q. Now, what is the exposed wall surface? A.
2,508 feet.

Q. How do you make that out? A. It was fig-
ured.

Q. Did you do that figuring? A. Mr. Durant
did these figures and I checked them afterwards.

Q. Look at these plans and tell us what the
measurements show according to the plans. See
if that 1s correct. I simply want to know whether
that is the right figure? A. (Referring to plan.)
Well, we will have to take the average height of
the building, which is 21 feet, by the length of all
the exposed wall surfaces, the rear, the side and
the front, and that part of the north side which is
not protected by the building to the north. There
is a building on the neighboring property to the
north, which we would not add to it.

Q. That would give you 2,508 feet? A. Yes.

Q. Now, you have got to take a quarter of that,
you say? A. According to this rule, one-quarter.

(Plaintiff's counsel figures on board.)
Q. That gives us 627; is that right? A. Yes.
The Court: That seems to be right.

Q. That gives us 627 square feet. What is the
next step? A. “And to this add from 1/55 to
3/565 of the cubical contents—1/55 for rooms on
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upper floors, 2/55 for rooms on the first floor, and
3/55 for large halls.” You see, this rule of Car-
penter is applicable mostly to residential build-
ings ; it is not applicable to a building of this
kind.

2Q Q. It i1s not? A. No, and if I had Kent on
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Heating & Ventilating, which devotes half a page
to Carpenter—

Q. Qriticizing Carpenter? A. No,- it simply
gives an opinion on Carpenter. Kent is not even
the newest book on heating and ventilating. It
would show you this particular instance. This
United States Radiator catalogue—

Q. Well, suppose we go on and figure that out.
What is the cubical contents of the air in the
building? A. The cubical contents is 46,851; you
might say 47,000 approximately.

Q. Well, I am not so much interested in making
that so large; I would rather have it less. A.
Well, giving you the benefit of the doubt, make it
46,800.

Q. Now, you think that we ought to take 3/5
of that? A. 3/55.

Q. 3/55? A. According to this rule. Multiply
the 3 and divide by 55.

(Plaintiff’s counsel figures on board.)

Q. Is that right—2,500? A. Well, it is about
right—2,550, yes.

Mr. Leber: (Figuring on board.) Well, we
put that under the other figures. What must we
do next?

By the Court: Q. Let us see how far we have
got. First you put down' you 6277 A. No, 264
feet for glass first.

Q. Then 627? A. Yes, sir.
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Q. Then 2,550? A. Yes,

By Mr. Leber: Q. And then what do we do?
A. Multiply by 25 per cent for steam.

Q. Well, you add these three? A. Yes.

Q. And then you take 25 per cent of that; in
other words 14? A. Yes.

The Court: That 1s 3,441, is it not?
Mr. Leber: Yes, 3,441.

Q. You take a fourth of that? A. Yes, and
that gives 860.

The Court: How much?
Mr. Leber: About 860.

Q. Then according to Carpenter’s rules all you
would have to have would be 860 square feet of
radiation, would you not? A. If you apply his
rule, hut you would not get the heat.

Q. Now, you mentioned in your direct-examin-
ation the thumb rule. I show you the thumb rule
as stated in this book (indicating in pamphlet).
Is that substantially the rule you refer to? A.
There are many rules that people take by general
experience.

By the Court: Q. What book are you referring
to? A. This is the catalogue of the United States
Radiator Ciompany.

Q. Is that the concern that furnished this radi-
ator? A. No.

By Mr. Leber: Q. You say that there are many
rules. Do you mean that there are many thumb
rules? A. Yes, many people have their own
thumb rule by experience, but they never come—

Q. Well, I thought this rule was promulgated
by Mr. Thumb? A. No, just a casual expression.

Q. You mean the thumb that is sometimes called
a finger? A. Yes, sir.
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Q. Will you look at this rule that is called a
thumb rule. Are you familiar with that rule? A.
I have seen that before.

Q. 1~ that used? A. Not by people that are—

Q. Well— A. Well, it should not be used;
whether it is used or not I don’t know.

Q. I know what is your opinion, that it should
not be used, but is it used? A. I don’t know that
it is used.

Q. You have never used i1it? A. No.

Q. Well, according to the thumb rule as given
in this book, in order— A. The rule of thumb.

Q. The rule of the thumb. The rule to follow
in figuring the radiation in assembly halls and
churches 1s 100 to 125. Does that mean 100 cubic
feet of steam to 1,000 cubic feet of contents—of
space, I mean? A. Let me see the space. “As
this method of figuring only considers the cubical
contents of space to be heated, some experience
in heating is required to determine the proper
factor to be used for different conditions; the ex-
posed wall and glass surface varies the amount
of rediation to be used.”

Q. Then there is a rule stated? A. “ One
square foot of direct radiation will heat assembly
halls and churches, cubic feet, by steam from 100
to 125 cubic feet.’”’

Q. If the space shows a cube of 46,800 feet, ap-
plying the rule you just read, horn many square
feet of radiation would it require? A. 468 ac-
cording to this rule.

Q. 4687 A. Yes.

Q. We will put that down (writing on board).
Then according to the rule you have just read, it
would require 468 feet of radiation, and, accord-
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ing to the Carpenter rule that we figured out on
this board, it would require approximately 860
square feet of radiation? A. Yes.

RE-DIRECT-EXAMINATION by Mr. Woer<
ner:

Q. You said that the number of radiators and
the size of the boifer would have to be increased
three times. Do you mean that necessarily the
boiler would have to be three times as large? A.
A Dboiler of almost three times of that which is
installed would have to be installed to heat that
building to 70 degrees of temperature at zero
weather outside.

Q. But it would not necessarily have to be three
times as large in size, would it? A. It would
have to be three times the grate surface and three
times of its creative capacity.

By Juror No. 2: Q. Mr. Myers, you spoke of
a crack alongside of the chimney, running from
the top of the chimney down— A. It is not along-
side that I refer to, but it is through the blocks in
the chimney.

Q. Is not that due to a settling? A. No,

Q@ either of the front part of the building or
the other end of the auditorium? A. Do you re-
fer to the crack at the side of the chimney ?

Q. Yes. A. (Sketching on board.) There is a
crack where this cement block of the wall adjoins
the chimney; there 1s a large crack there through
the flue, and there is a slight crack there (indicat-
ing on sketch). Which one do you refer to, the
one through the flue or the one adjacent?

Q. The cause which made that crack possible
"alongside of the chimney on the main wall, would

2Q
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that be in any way responsible for the crack in the
chimney as well? A. This would not be respon-
sible for that (indicating,) positively not. This
might have resulted from this expansion, because
the heat of the flue expanded the chimney until it
opened up about half an inch, and after the
chimney contracts, when it gets cold and closes up
—1t might be that it has expanded and forced this
wall apart, and when it contracts it leaves this
side crack there. That side crack might be from
the expansion in the flue, which I believe it 1s, and
it might be from the settling away from it, but I
don’t believe it was; but this crack here was due
to expansion.

Q. That crack might be due to conditions of the
ground, in settling, and so forth? A. It might,
but I don’t believe it is. We test these things
right along in high pressure plants and bakeries,
and so forth.

By the Court: Q. Mr. Myers, I suggested yes-
terday that you might be asked today to form and
give an estimate of the cost of making good cer-
tain features that you found objectionable; I men-
tioned particularly the runway, where you said
the cement sounded hollow under the foot, and

2Q the insufficiency of the boiler capacity, including

40

the chimney, and today you have mentioned the
overloading of the floor by concrete, which you
think would necessitate the taking out of the floor
and putting in another. Have you given any at-
tention to the possible cost of making the neces-
sary changes, the changes which, in your view,
would be necessary to remedy these difficulties?
A. I have.

Mr. Leber: If your Honor please, may

I be heard on that question?
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The Court: I asked him if he gave any
attention to it, and he says he has. I have
not asked any question. A question would
probably come from counsel, if they desire
to ask it.

Mr. Leber: Well, it has not so far come
from counsel.

The Court: If counsel object to any
question, I will not ask it.

Mr. Leber: I am afraid I should have too
good a lawyer against me if your Honor
should ask these questions.

ALFRED STAHL, resumes the stand in behalf
of defendants:

Direct-examination by Mr. Woerner:

Q. Dr. Stahl, did you make the final payment
on this building! A. I did not.

Q. Do you know whether it was made! A. It
was not, to my knowledge.

Q. Why was it not! A. Because the work was
not satisfactorily finished.

Q. In what respect was the work not finished!
A. Well, the heating system would not heat prop-
erly; the painting on the wall and decorating,
both the exterior and interior, were not satisfac-
tory; the cracking of the floor and weakness of
the floor of the booth; the runways being cracked;
the inability to drain the court in the rear, and the
general workmanship in general was considered
bad.

Q. What was the matter with the heating! A.
It would not heat it on cold days.
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Q. Were you there when the heater was going?
A. No, but Mr. Poysher was there; he run the
place,

Q. Did you see the painting work? A. I did.

Q. What was the matter with the painting
work? A. Well, it had been originally painted a
green color, and it had run all down; in other
words, it was streaked and spotted probably fif-
teen different shades.

Q. You say the drain in the court in the rear
would not drain? A. No, it would not.

Q. Do you know what the cause of that was;
or do you not? A. Well, my opinion was that the
trap, or the strainer, that he had over it was sim-
ply of tin, and even before he had finished the job
it had already rusted through and dirt got into the
pipe and partly filled it up.

Q. Is the ornamental plaster piece on the build-
ing? A. It is not; it never has been.

Q. What would you say about the woodwork in
the toilets? A. Well, the material is bad and the
workmanship is worse. So far as the material is
concerned, the crating that was around the seats
when they came from the manufacturer was used
for some of the trim.

A7 the Court: Q. You are now speaking gen-
erally of the woodwork? A. Of the inside trim.

By Mr. Woerner: Q. What would you say as to
the plumbing work? A. The fixtures, most of
them, were loose, the sinks especially and instead
of nickel-plated fixtures, they were brass.

By the Court: Q. Which particular fixtures
have you in mind? A. Why, the faucets in the
toilets.

By Mr. Woerner: Q. Was the building, in your
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opinion, finished according to the plans and speci-
fications? A. It was not.

Mr. Leber: I object to that.

The Court: I will let it stand.

Q. Did you provide the funds for the erection
of this building? A. Partly.

Q. Were any funds provided jafter the third
payment was made? A. No, I am sure not.

Q. What I want to know i1s whether you set
aside any funds for the balance of the contract
after the third payment? A. Yes.

Objected to.

The Court: How many payments were
there, four.

Mr. Leber: Four:

Mr. Woerner: Four.

Mr. Leber: Does that make any differ-
ence, whether he set aside any money or
not?

The Court *What difference does it
make? It is a matter of contract obliga-
tion. If the contract was performed the
fourth payment became due.

Mr. Woerner: Mr. Rizzolo has testified
to that fact, and besides he has testified that
the reason the certificate was not issued
was because Mr. Poysher said he had no
money. I want to show that the actual
cash was in the bank to make this pay-
ment. It seems to me it is material.

The Court: Well, as ja response to the
statements by a witness on the other side,
you may ask the witness the question.

Witness: There was approximately $2,000 after
the third payment was made.
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Q. How was that provided? A. I drew the
money ont of my own account and deposited it in
a second account, making checks payable only on
signature -of Mr. Poysher and myself.

Q. Do you know about the date that you pro-
A ed that money? A. About January 26, 1913
—or 1914.

Q. And where was the money deposited? A.
Clinton Trust Cjompany.

Q. Did you ever issue any instructions to Mr.
Rosensohn as to the issuing or withholding of a
certificate? A. None whatever.

Q. Did you ever have any conversation with
him with relation to issuing a certificate? A. None
whatever.

Q- Mr. Rosensohn testified that when you and
Mr. Poysher were at his office you asked a deduc-
tion of $500 or $600. A. I did not ask for any
amount at that time or any other time.

Q. What was said at that time?

Mr. Leber: I object to that. You Honor
ruled on that yesterday.

The Court: This is a conversation be-
tween whom?

Mr. Woerner: Mr. Poysher, Mr. Rosen-
sohn and the witness.

The Court: This was something in Mr.
Poysher’s presence?

Mr. Woerner: Yes.

Mr. Leber: Not in Mr. Rizzolo’s pres-
ence.

The Oourt: Not in Mr. Rizzolo’s pres-
ence. Then you are inquiring as to conver-
sation among your own clients and your
own agent. I do not think that is compe-
tent proof.
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Defendant’s counsel objects to this ruling
of the Court.
Objection noted as ground of appeal.
Mr. Woerner: I would just like to ask
two more questions, to put it on the record.
Q. Was that conversation in relation to the con- jq
tract on this building? Do not answer that ques-
tion.
Mr. Leber: I object to that.
The Court: I make the same ruling.
Defendant’s counsel objects to this rul-
ing of the C|ourt.
Objection noted as ground of appeal.

CROSS-EXAMINATION by Mr. Leber:

Q. Dr. Stahl, you are related to Mr. Poysher, 2q
are you not? A. I am.

Q. What relation exists between you? A. He
1s my brother-in-law.

Q. You testified on your direct-examination yes-
terday that you have seen the building recently?
A. T have.

Q. And some changes have been made there
since you owned the property? A. There have.

Q. You said that the interior walls were re-dec-
orated; is that right? A. I did.

Q. And that the interior of the vestibule was
re-decorated? A. I did.

Q. Then the beautiful art panels that we saw
the other day were not on that building when you
owned it? A. Assuredly not.

Q. And the front was re-painted? A. It was.

Q. And the cement floor of the auditorium was
fixed up? A. It was.

Q. But you did not do any of these things, did
you? A. No. 40



2q

20

30

40

228

Alfred Stahl— Cross

Q. When did you discover that the heating sys-
tem was not sufficient? A. During the winter that
Mr. Poysher ran the theatre.

Q. Do you remember when he commenced run-
ning the theatre? A. Well, he told me that he
started on February 22d, the first night that he
opened.

Q. Were you interested in running that thea-
tre?

Objected to.

Mr. Leber: Well, it is not so awfully im-
portant.

The Court: It might be competent for
the purpose of showing that he took an in-
terest in it and would be likely to pay some
attention to it.

Mr. Leber: Yes.

The Court: That is all. You may an-
swer it. mmm )

A. Yes.

Q. So that you had an interest in the building
and in the land, and also an interest in the busi-
ness that was to be run there? A. I have had.

Q. With Mr. Pioysher, your brother-in-law? A.
Y)es.

By the Court: Q. Was that February 22d a
year ago?

Mr. Leber: Was that February 22, 19137

Q. You said Poysher started on February 22d
a year ago or two years ago? A. Was that 1914
or 1913?

By Mr. Leber: Q. Well, don’t you remember,
Doctor? A. Well, I have got to fix these dates in
my mind. I am on the witness stand. I don’t
want to make a statement that I am not positive

of.
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The Court: Very well, if you do not remember.

The Witness: I think it is simply a matter—
when the theatre was finished, that is when he
opened the theatre, I think the records will show
that.

Q. Well, you say that you discovered that the
heating plant was insufficient during that winter?
A. Yes.

Q. Did you make any complaint about it—I
mean you yourself? A. I was not here to make
the complaint.

Q. Where were you? A. I was in New York
State, Saranac Lake.

Q. Were you there in January? A. I was; I
was here in—

Q. When did you come back from Saranac
Lake? A. I came here for two days on a visit,
January 25th or 26th, and I stayed two days or
probably three, and then I returned—

Q. Did you go back? A. Yes, sir.

Q. And how long did you stay there? A. I
stayed there until about the 29th or 30th of
March, the same year.

.Q. Then you came back? A. I came back.

Q. So the information that you had that this
heating plant did not work you gather from what
was told, do you not? A. I do.

Q. And who told you that? A. Mr. Poysher
told me, the officer and any number of people that
had been in the theatre.

Q. What was done regarding that heating plant
do you not know, do you—I mean of your own
knowledge? A. I don’t understand the question.

Q. Well, was there anything done to fix that
heating plant? A. Not to my knowledge.
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Q. And when the end of the winter came
around yon still had information that that heat-
ing plant was insufficient? A. I did.

Q. Did-you ever fix it"f A- No.

Q. Did you ever spend a dollar on that heat-

20 ing plant? A. No.

Q. Did you ever spend a dollar fixing up that
building? A. No, I didn’t spend any money.

Q. And then you sold it, did you not? A. I
did.

Q. And you sold it to Denberg, didn’t you? A
Yes.

Q. And you sold him that property with a de-
fective heating plant, did you not? A. He under-
stood that.

20 Q@ Never mind that. I am asking you that
question.

Mr. Woemer: I submit that the answer
is proper. He said he sold it in a defective
condition, and the witness said he knew it.

The Court: No, yes or no would be a
proper answer to that question.

(Question read.)

Mr. Woemer: I object to the question.

The Court: I will allow the question.

30 Answer it yes or no.

A. It was sold in that condition, yes.

Q. You sold him the property as it was, with
all its defects, did you not? A. Yes.

RE-DIREC{T-EXAMINATION by Mr. Woer-

ner:
Q. When you sold this property to Mr. Den-
berg were the defects known to him? A. They
40 were.
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Q. What about the purchase price? A. The
purchase price was made in accordance with these
defects, so much so—Do you want me to tell
you—

Mr. Leber: I object to that. That will
open quite an inquiry.

The Court: I will not let it go any fur-
ther. He said the purchase price was made
in accordance with these defects.

CHARLES W. POYSHER, sworn in behalf of
defendants :

Direct-examination by Mr. Woerner:

Q. Mr. Poysher, are you one of the defendants
in this case? A. Yes, sir.

Q. And you are the person that made the con-
tract with Rizzolo, trading as the Rizzolo Con-
struction Company? A. Yes, sir.

Q. For the erection of the moving picture place
involved in this suit? A. Yes, sir.

Q. Was that contract finished? A. No, sir.

Q. In what respects was it unfinished? A.
Well, the specification called for ornaments on
the front and different kind of woodwork and
door, and the painting was to be in first-class
condition; the toilets were supposed to be better
that what they were, as they overflowed pretty
near—two or three times a week, anyway so
that I had to take a broom and go out there
and sweep the water out of the auditorium when
the people were there, I had Mr. Nungesser come
over to fix them, and he couldn’t fix them.
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Mr. Rizzolo also looked at them, and he couldn’t
fix them. And the paint rubbed off in the lobby
there on everybody’s clothes, and the swinging
doors in the front were not what they should
have been. The heating plant was not sufficient
to heat the auditorium, and the people com-
plained about that, and in general the work was
very poor, as far as I considered. The booths
upstairs were very shaky.

By the Court: Q. What was? A. The booth
floor was shaky at the time, and there was no
cross-bridging, as I noticed, that had been put
in, but upright boards to support the ceiling. 1
mentioned those things to Mr. Rizzolo, and he
said, “I fix.” and he never fixed those things.
We could not pass on the building until those
things was fixed. I told Mr. Rizzolo at the time
that if he would fix those things his money was
ready for him at any time. I had stop notices
coming to me nearly every day, which was turned
over to Mr. Rosensohn; Mr. Rosensohn was to
take care of those when Mr. Rizzolo got through
with the job.

Mr. Leber: Is the witness answering
questions or making a speech? 1 object to
it so far as that is not an answer.

The Court: I will let the testimony
stand.

By Mr. Woemer: Q. Did you run the place
after i1t was finished? A. Yes, sir.

Q. A moving picture place? A. Yes, sir.

Q. What did you say about the heating plant?
A. Mr. Rizzolo—

Q. No, what do you say as to how it worked?

4Q A. Well, we could never get heat properly in
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there; I couldn’t say what temperature we could
get in there; I never tested it; but it was very
cold all the time Mr. Stevenson was with me at
the time, and he made some notes, which I prac-
tically just found. Of course he didn’t sign them
at all, but he made these notes— iq

Q. No, you cannot use them. A. Well, he
said—

Q. No. A. It was very cold; the people com-
plained of being very cold, their feet to their
knees, I noticed. We could not seem to get it hot
enough, although I put in all the coal I could use
there; I had it red hot myself to bring the heat
up.
Q. Did you pay Mr. Rizzolo his last payment?

A. No, sir. 20

Q. Now, as to the items which Mr. Rizzolo
claimed as extra work. Did he see you every time
he did these different items? A. Practically af-
ter he had started in onto them, sometimes he
talked to me onto it different times.

Q. Did you make an agreement for each par-
ticular item? A. No, not for all, not a written
agreement.

Q. What? A. No written agreement.

Q. Did you make any verbal contract? A. Not gQ
for all; some.

Q. Did you ask for a written agreement? A.
Did he ask for one?

Q. Yes. A. He never ask me for one, no.

Q. Do you know what caused the delay in the
commencement of the construction of the build-
ing? A. I do not. Mr. Rizzolo didn’t get on
the job.

Q. Was it through any fault of yours or Dr. 40
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Stahl’s? A. No, sir. I went to Mr. Rosensohn
and spoke about Mr. Rizzolo, why he hadn’t been
there, and so on, and1IMr. Rizzolo was to go—
Mr.-Leber: I object to the conversation
with Rosensohn.
The Qourt: You need not state what you
said.

Q. Did you have any talk with Mr. Rizzolo
about the delay? A. I did.

Q. What did he say? A. Couldn’t get the men
at the time they excavated.

Q. When was the building to have been com-
pleted? A. On the 31st of December.

Q. Well, was it? A. No, sir.

Q. Do you know why the 31st of December was
set? A. Yes, sir; because we wanted to get open
for the first day of January, which was New
Year’s.

Q. You wanted to get what open? A. The
theatre.

Q. When did you get it open? A. The 22d day
of February.

Q. Did you run a show then? A. That even-
ing, yes, sir.

Q. And you ran right along after that? A.
After that; yes, sir.

Q. Did you ever tell Mr. Rizzolo not to start
until he was notified? A. No, sir.

Q. It has been testified by Mr. Rizzolo and Mr«
Rosensohn that at the time they met you and
Dr. Stahl at the building that the only objections
you made were to the painting and the heating,
1s that so? A. No, sir; I made other objections
besides that.
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Q. Did you ever instruct Mr. Rosensohn to is-
sue or withhold the certificate for the final pay-
ment on the contract? A. I told Mr. Rosensohn
that—

Objected to.

Witness: Let me have that question again jq

please.
Mr. Leber: Just a minute.
Q. (Question read.) A. Yes, sir.
The Court: What is the objection?
Mr. Leber: I object to that. I do not
think that whatever he told Mr. Rosensohn
In our absence is admissible.
The Court: It affects his own position,
his own attitude. It seems to me he has
a right to answer. 20
(Question and answer read.)
Q. What instruction did you give him?
Objected to.
The Cburt: For the same reason, 1
think it is competent.

By the Court: Q. What instructions did you
give him? A. Well, I told Mr. Rosensohn not
to i1ssue this certificate until I told him to go
ahead and do so, and that Mr. Rizzolo had not
finished the work up there satisfactorily, and the cx
repairs should be made and fixed up according
to the plans and specifications. After a long try,

I finally got Mr. Rosensohn and Mr. Rizzolo to-
gether. When I would make an appointment at
Mr. Rosensohn’s office, Mr. Rizzolo would not be
there, and when I made it up at the theatre, Mr.
Rosensohn would not be there. Finally I got Mr.
Rosensohn there, and he told Mr. Rizzolo when
he left the building to go ahead and help me to 40
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get the theatre going, so that I could make money ;
the work did not look right as it was, and he
should rectify these things, and the payment
would be ready for him, and Mr. Rizzolo said,
“T1 fix.”

2q By Mr. Woerner: Q. Did you have funds on
hand to make the final payment? A. Yes, sir.

Q. Where were those funds? A. Clinton Trust
Company.

Q. Now, Mr. Rizzolo testified that some of the
prior certificates were withheld on account of lack
of funds; i1s that so? A. No, sir; they were paid
ahead of time; the money was advanced to him.

QROSS-EXAMINATION by Mr. Leber:

20 Q. How did you pay Rizzolo in check or in
cash? A. Some cash and some in checks.

Q. And you paid him in different sums, did you
not? A. Yes, sir.

Q. From time to time, as you went along? A.
Yes, sir.

Q. Sometimes before he was entitled to a certi-
ficate? A. Yes, sir.

Q. You say that there were funds deposited
in the Clinton Trust Company Bank? A. Yes,

30 sir-

Q. Is that the money that Dr. Stahl testified
to a minute ago? A. He put it in with me to-
gether; yes, sir.

Q. Two thousand dollars, on about January
26th? A. Yes, sir, about that date.

Q. When did you pay the third certificate? A.
That I don’t remember. I knew the third pay-

40 ment was due when I paid it, the balance of it.
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The Court: The second and third were
paid at the same time, were they not?

Mr. Leber: They were dated the same
time, yes, sir.

The Court: We have the dates.

Q. I show you the two certificates marked D-4
and D-5 for identification, and ask you to examine
the receipts on the back of them. What dates
do they bear (paper shown to witness)? A.
January 18, 1912, for $900.

Q. Is it 1912 or 1913? A. 1912 on this receipt.

Q. Probably an error. A. January 18, 7—I
don’t know whether that is 7 or not; it must be
’12—both dated the same day.

Q. Is that the time you deposited the money
in the Clinton Trust Company? A. No, sir; I
don’t know exactly the date that we deposited
the money there. This was in small amounts.
Little cards were given for different amounts, and
finally these were-given for the full amount, and
those cards were taken up.

Q. You owned this property alone at one time,
did you not? A. Yes, sir.

Q. You owned it along at the time you made
the agreement with Mr. Rizzolo? A. Yes, sir.

Q. And sometime in November you conveyed a
half interest in it to your brother-in-law Dr.
Stahl? A. Yes, sir.

Q. And I believe in April, 1913, you. conveyed
the remaining half interest to Dr. Stahl? A. I
think it was about that time, yes, sir.

Q. Do you remember when or about when this
building was finished? Well, that is probably not
a fair question for you. I do not want to
be unfair. Do you know when Rizzolo stopped

30

40
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Charles W. Poysher— Cross

working on that building? We will put that ques-
tion that way.

Mr. Woemer: I object as not proper
cross-examination. I asked him nothing
about the date.

jq The Court: I think it is competent.

Defendant’s counsel objects to this rul-
ing of the Court.

Objection noted as ground of appeal.

Q. About when did Rizzolo stop further work
on this building?" A. If I remember right—I
haven’t paid much attention to it because I wasn’t
much interested in it—if I remember right—I
didn’t look up the dates—the runways were to be
cut down, ordered by Chief Gasser, and I was al-

20 lowed one month to do it in; I signed for it be-
fore Mr. Gasser, and Mr. Rizzolo—

Q. Are you answering the question?

By the Court: Q. When did Rizzolo do his last
work? A. Well, I think about along the last part of
March or the first part of April; I don’t know the
dates.

By Mr. Leber: Q. And it was after he got

* through that you conveyed to Dr. Stahl your re-
maining half interest in this property; isn’t that
gQ so? A. Yes, sir.

Q. And you had been running a theatre busi-
ness in that place from the 22d day of February
on? A. Yes, sir.

Q. And up to what date had you been running
that business? Q. Up to what date have I been
running it?

Q. Had you been running it? A. When Mr.
Rizzolo got through.

40 Q. From what date to what date did you run
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that business'? A. Well, I ran that business up
until about the latter part of July, if I remember
right.

Q. Was that the time that the property was
then sold by Dr. Stahl to Denberg? A. I think

it was. I had to get out of there on account of j

that. I had it leased from Dr. Stahl.

By the Court: Q. For how long a period or
for how many months were you running it? A.
About five months.

Q. Beginning when? A. February 22, 1913.

Q. Until the latter part of July? A. I think
it was about that time.

By Mr. Leber: Q. You said a minute ago that
you had no interest in that building. What did you
mean by that ?

Objected to.

Q. Were you not interested in that building? A.
After I had sold i1t?

Q. No, at that time.

Mr. Woemerr I make an objection.
The Clourt: You mean at the time he was
running it; is that the question?
Mr. Leber: Yes.
The Court: I will allow it.
* Q. Were you not interested? A. At what time
was | interested?

The Court: At the time you were running it.

Q. At the time you were running it. A. Oh,
yes, I had to be interested in it or I wouldn’t be
running it.

Q. And in the month of March and the begin-
ning of April you were interested in the building,
were you not? A. Yes, at that time.

Ja

20

40
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Harry Denberg—Direct

Q. What did you mean when you said a mom-
ent ago that you were not interested? A. What
do you mean, what question?

Q. Well, I do not know what you meant; you
said it. A. Well, there is one time I said I didn’t
remember the dates because I wasn’t interested
at the present time, I meant; that is, I had no
ownership in it, inasmuch as Dr. Stahl had the
property; it was turned over to him, and he as-
sumed all responsibility for everything, and con-
sequently I couldn’t see where I was interested
in it.

Q. Did he assume responsibility for all the de-
fects in the building, too? A. Certainly, he ac-
cepted it that way.

Q. He did, eh? A. Yes.

Defendants rest.

HARRY DENBERG, re-called in behalf of
plaintiff in rebuttal:

Q. Mr. Denberg, did you ever paint the front
part of this building—I mean the outside? A.
Only the frame.

Q. The frame? A. Yes.

Q. Did you ever do any repairing to the cement
floor in the theatre building? A. No.

Q. Is that cement floor cracked up? A. No.

Q. Did Mr. Stahl ever tell you at the time when
you bought the property that the heating plant
was out of order? A. No, he had nothing to tell

me, because I bought it.
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Q. I am not asking whether he had anything to
tell yon. Did he tell you that the heating plant
was out of order? A. No, he didn’t tell me noth-
ing.

Q. Did he tell you that he had trouble with
that heating plant? A. No.

Q. Had he had trouble with that heating plant?

Objected to.

Question withdrawn.

Q. Did he not tell you that the plumbing work
was loose and out of order?

Mr. Woemer: I object to this line of
questions. I think they are immaterial. If
a man sells a house he does not tell the
buyer what defects there are, if any.

Mr. Leber: Dr. Stahl testified that he
called his attention to it and that that was
taken into consideration in the purchase
price.

The Court: You may answer the question.

Defendant’s counsel objects to this ruling
of the Court.

(Question read.)

A. No, he didn’t tell me nothing.

Q. Was the plumbing work loose at that time
when you bought the property? A. It ain’t loose;
it ain’t loose now.

Q. Was it loose at that time? A. No.

Q. Did he call your attention to the fact that the
painting work was spotted? A. He didn’t—why,
I painted it myself.

Q. Did you see that the painting work was
spotted when you bought the property? A. Well,
1t was spotted; it was dried in from the walls.

jq

2q

qq

40
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Q. Did yon receive any allowance from Dr.
Stahl for the defect or any other defects in that
property when yon bought this property? A. No.

The Court: Yon need not answer that;
it 1s immaterial.
2Q Question withdrawn.

CROSS-EXAMINATION by Mr. Woerner:

Q. You examined this building before you
bought it, did you not? A. Yes, sir.

Q. And you agreed to pay a certain price? A.
Well, I paid the price what he wants for it.

Q. And you got what you paid for? A. Yes,
sir.

Q. Was there not a deduction made at the time

2q the agreement was signed of some $200? A. Well,

the reduction was—

Mr. Leber: Now, I was stopped from go-
ing into this thing.

Mr. Woerner: I think he answered the
question, and it got before the jury. I
thing it ought to be rectified, if possible.
The question was really answered before—

The Court: I think it is irrelevant; I do
not think it bears on the present issue.

3Q Mr. Woerner: I do not think so either.
Q. You say you did not do any repairs to the
cement floor? A. No.
Q. Did anybody else? A. No.
Q. Since you owned it? A. Since I own it,
yes.

Plaintiff rests.
Mr. Woerner: 1 offer in evidence the

three certificates, D-3, D-4 and D-5 for
40 1dentification.
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Motion for Direction of Verdict

Papers marked respectively Exhibit D-3,
Exhibit D-4 and Exhibit D-5.

Mr. Woerner: Also the specimens of the
cement work produced by Mr. Stuven.

(Not marked.)

Mr. Leber: If yonr Honor please, I think jq
that Mr. Woerner has no objection to your
Honor signing the order containing the
amendments, and I would like to have the
record complete before the case goes to the
jury (handing paper to the Court.)

Mr. Woerner: I have no objection to the
form.

Mr. Leber: Yes, to the form. Pardon
me!

Mr. Woerner: I would like to make a mo- 20
tion for the direction of a verdict on the
ground that there is no evidence to go to
the jury to show the completion of the con-
tract in accordance with its terms, to show
a fraudulent withholding of the final certi-
ficate by the architect, or to show a waiver
of the written agreement as to extra work,
and that there i1s no evidence to show the
date of performance of the contract and ex-
tra work. 30

The Court: The motion is denied.

Defendant’s counsel objects to this rul-
ing of the Court.

Obejction noted as ground of appeal.

Mr. Woerner sums up for defendants.

At 1 o’clock p. m., the Court takes a re-
cess of one hour.

After recess. 40
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Charge
Mr. Leber sums up for plaintiff.
The Court charges the jury as follows:

Charge

10 4 .

2q

30

40

Adams, J.
Gentlemen of the Jury:

The largest and most important item in the
plaintiff s claim is an item of $1,500, the amount
called for by the contract as final payment.
Whether the defendants are bound to pay this
sum depends upon your settlement of a very sim-
ple question of fact, whether the work has been
completely done in accordance with the contract.
One feature, and a very important feature, of the
contract, i1s that the parties have appointed an
architect to determine when these payments be-
came due. There were four payments. Three have
been paid. And the evidence of his conclusion,
which 1s final when he makes it, 1s afforded by
a certificate given by him to the builder, to the
contractor. It the contract is certified by the
architect to be completely performed, if the
final payment is certified to be due, there is noth-
*ng f°r the builder to do but pay, because the ar-
bitrator, the architect, has been appointed by
mutual consent the judge of that question. If the
architect does not give a certificate when he has
applied for it his refusal is final against the right
of the contractor to receive the payment, unless
his refusal is fraudulent, by which I mean with-
out reasonable and proper excuse; and the only
thing that would excuse him from giving the cer-
tificate would be the fact that the work was not,
in fact, completely done. It is possible that an
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architect might, from malice or any of the various
motives which are classified under the word fraud,
refuse to certify to the correctness of a final pay-
ment which was, in fact, due, and which he must
have known, or ought to have known, was, in fact,
due. Under such circumstances the contractor
may recover the amount of that payment, notwith-
standing the architect withholds his certificate.
But so important is his judicial character created
by the act of the parties, that unless the plaintiff
in a case of this kind shall satisfy your minds
that his failure to produce a certificate for the
payment which he claims is due to fraud, or what
I think is an equivalent phrase, to some excuse
which i1s not ja reasonable and proper excuse, he
does not entitle himself to the payment.

There being no evidence of a waiver in this case
of the architect’s certificate the question is pre-
sented in its bald naked form. The final payment
1s not made and the contractor cliams it and urges
it is due, and he does not succeed in getting from
the architect this certificate.

It 1s for the plaintiff to show, if he can, that
the failure to meet this requirement is due to the
misconduct and misbehavior of this architect; and
in that way, and in that way only, can the plain-
tiff get the payment which he claims. Therefore
it is a question for you whether this certificate
was properly withheld, whether in fact the con-
tract work was completely and properly done.

Take the item of heating. A great deal has
been said upon that subject and it is a very im-
portant subject you will agree. The contract was
not that any particular heater should be put in;
the contract was not that any particular number

20

oq
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of feet of pipe should be installed; the contract
was not that any particular formula should be
used in making the calculations; the“contract was
that a certain result should be produced, a result
which would insure the comfort and health and

10 freedom from liability to illness of audiences in
severe winter weather, and that would yield a
temperature of 70 degrees Fahrenheit in
zero weather. As soon as the contractor does
that, and gets that result, he satisfies the demand
of the contract. If for any reason whatever he
fails in producing that result, either because he
gets too small a boiler, too small a number, too
low a number of feet of radiating surfaces; or if
for any other reason he does not get the result,

20 in i"at very important respect to perform
his contract; and if you find from the evidence
in this case that he did so fail this plaintiff can-
not recover one penny of his $1,500.

There are other important features of the work
which are said to be not in accordance with the
contract. It is hardly necessary for me to go over
them. I recall the construction of the chimney,
which is said to be totally inadequate to the carry-
ing off of the amount of draft that would be

30 created by an adequate plant, and that this would
be the%case whether it was built of brick or con-
crete; also the matter of the floor which was dan-
gerously overloaded, according to one of the wit-
nesses, by a superimposition of cement. Not to
dwell on these different items, the question, which
1s a very simple one, is a comparison of the
work done with the contract requirements. If

40 y°ur minds are led to the conclusion—and you
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have had the advantage of seeing the premises
which I have not—that the contract has been fully-
complied with, the plaintiff is entitled to your
verdict for this item of $1,500. If you are led to
the conclusion that the contract has not been fully
complied with, then the architect was justified,
(and not only justified but it was his duty) in
withholding his certificate, and the plaintiff can
recover nothing of that sum.

The rest of the case consists of items of extra
work. You will notice when you read the contract,
gentlemen, that there is a careful provision that
when extra work is desired there shall be an
agreement made between the owner and the build-
er, and it shall be reduced to writing, specifying
the work and perhaps the amount”-I do not re-
member the exact phraseology of it—and only
then is a foundation laid for the recovery of that
extra item. Undoubtedly that was put in to pre-
vent fraud by the insertion into jobs of unsound
items for extra work and intended to throw a
guard around that, and to bind the parties to pre-
cautions, to definite agreements, as to each item of
extra work. The Cburts have cut that down a
great deal on the very intelligible principle that
the parties who made the contract could make an-
other, and that if these parties, after having made
this bargain, with this imposing clause in it, con-
cluded to waive it do it in the simple and more
direct rule of thumb way (to allow an expression
which is applicable to steam-heating) they had the
legal power to do itj and the thing has finally
come into this position, that if the parties agree
on the amount of the extra work, and if the build-
er promises to pay for it, the formal requirement

jq

20

40
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or the written agreement is understood to be wai-
ved and ho longer necessary. But it does re-
quire, you will see, something; it does require an
agreement as to price and promise to pay. Pro-
bably if nothing definite was said about promise

IQ to pay a reasonable sum would be implied. But
at any rate the law goes as far as I have indi-
cated in requiring some definite proof.

There are only a few of these items and I do
not propose to dwell on them. $80; $50; $15; $80;
$72. 1 have written the word “ omit.” on those
that are to be left out. $68; $253 for the lowering
of the exits.

I submit to you three questions. Does the evi-
dence show that any of these provisions were re-

20 by statute or by the building code? If so,
even although they are not mentioned in the con-
tract the plaintiff in this case was bound to do
them and cannot charge for them as extra work.

Another question. Are any of these items,
items which are mentioned in the contract itself?
If so, they are not extra items.

Was the work done upon these extra items at
an agreed price specified here and did the owner,
the builder, promise to pay? Is the law satisfied

30 a compliance with the requirements necessary
to establish liability to pay the extra item?

In the first place, is it an extra item, which de-
pends upon the question, is it in the contract, or
1s 1t required by some building code which the
contract requires the contractor to observe? If
it 1s an extra item, that is, if the work itself is
extra to the work called for by the contract, was
it the subject of an agreement binding upon the

4Q parties?



249

Charge

This is a mechanic’s lien case, gentlemen. It
affects certain lands on the westerly line of Ber-
gen Street, 300 feet to the north of Clinton Ave-
nue, a lot 75 by 100, owned by the defendant, Al-
fred Stahl. A

Yon are to determine, also, in considering the
question of the liability to the land, whether the
period of four months has elapsed after the last
work done and materials furnished and the com-
mencement of the suit or filing of the lien claim.
I do not know whether it appears—the first day
of July, 1913. Thse conditions being fulfilled, if
they are fulfilled, the land, which is owned by Mr.
Stahl, would be liable to whatever claim can be
established in this case in favor of Mr. Rizzolo
against Charles W. Poysher, the builder. If the
plaintiff, Mr. Rizzolo, shall appear to you to be
entitled to anything on this contract, including
extra work, he would be entitled to a general judg-
ment against Mr. Poysher on that sum, with in-
terest at six per cent from the time the money was
due, and that amount would become a special lien
on the land of Mr. Stahl.

Your verdict will be either for the plaintiff or
for the defendants. If you find for the plaintiff
the clerk will take your verdict as being a verdict
against Mr. Poysher, to be specially made on the
land of Alfred Stahl, the other defendant.
Whether the liability exists you will determine
from the principles which I have endeavored to
state to you.

The jury retires.

20
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\
This Agreement,

Made the Twenty-ninth day of October, in the
year one thousand nine hundred and twelve by
and between Rizzolo Construction Clo, of the City
of Newark, County of Essex and State of New
Jersey, (hereinafter designated the Contractor),
and Charles W. Poysher, partly of the first part’
of the City of Newark, County of Essex and State
of New Jersey, hereinafter designated the

Owner), partly of the sec-

ond part.

Witnesseth, that the Contractor in considera-
tion of the fulfillment of the agreements herein
made by the owner, agrees with the said Owner,
as follows:

Article I. The Contractor under the direction
and to the satisfaction of

HYMAN ROSENSOHN (Architect)

acting for the purpose of this contract as agent
of the said owner, shall and will provide all the
materials and perform all the work mentioned in
the specifications and shown on the drawings pre-
pared by the said Architect for the proper erec-
tion and completion of all the General works re-
quired for the one story moving picture theatre
building to be located at 635 Bergen Street in the
City of Newark, County of Essex, the State of
New dJersey,

which specifications are identified by the signa-
tures of the parties and annexed hereto.
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Art. II. Architect shall furnish to the Con-
tractor, such further drawings or explanations as
may be necessary to detail and illustrate the work
to be done, and the Contractor shall conform to
the same as part of this contract so far as they
may be consistent with the original drawings and
specifications referred to and identified, as pro-
vided in Art. 1.

It is mutually understood and agreed that all
drawings and specifications are and remain the
property of the Architect.

Art. III. No alterations shall be made in the
work shown or described by the drawings and
specifications, except upon the written order of
the Architect, and when so made, the value of the
work added or omitted shall be computed by the
Architect and the amount so ascertained shall be
added to or deducted from the contract price. In
the case of dissent from such award by either
party hereto, the valuation of the work added or
omitted shall be referred to three (3) disinterested
Arbitrators, one to be appointed by each of the
parties to this contract, and the third by the two
thus chosen; the decision of any two of whom shall
be final and binding, and each of the parties hereto
shall pay one-half the expense of such reference.
No extra work shall be done without a written or-
der from the Owner approved by the Architect
and an express agreement in writing as to the
cost, and it shall then form part of this contract.

Art.IV. The Contractor shall provide sufficient
safe and proper facilities at all times for the in-
spection of the work by the Architect or his au-
thorized representatives. He shall within twenty-

jg
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four hours after receiving written notice from the
Architect to that effect, proceed to remove from
the grounds or buildings all materials condemned
by him whether worked or unworked, and take
down all portions of the work which the Architect

2Q shall by like written notice condemn as unsound or
improper, or as in any way failing to conform
to the drawings and specification.

Art. V. Should the Contractor at any time re-
fuse or neglect to supply a sufficiency of properly
skilled workmen or of materials of the proper
quality, or fail in any respect to prosecute the
work with promptness and diligence, or fail in the
performance of any of the agreements herein con-
tained, such refusal, neglect or failure being certi-

20 bed by the Architect, the Owner shall be at liberty,
after three days written notice to the Contractor’
to provide any such labor or materials, and to de-
duct the cost thereof from any money then due or
thereafter to become due to the Contractor
under this contract; and if the Architect
shall certify that such refusal, neglect or
failure 1is sufficient ground for such action,
the Owner shall also be at liberty to termi-
nate the employment of the Contractor, for

30 said work and to enter upon the premises
and take possession, for the purpose of complet-
ing the work comprehended under this contract,
of all materials, tools and appliances thereon, and
to employ any other person, or persons, to finish
the work, and to provide the material therefor;
and in case of such discontinuance of the employ-
ment of the Contractor he shall not be entitled to
receive any further payment under this contract

40 until the said work shall be wholly finished, at
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which time, if the unpaid balance of the amount
to be paid under this contract shall exceed the
expenses incurred by the owner in finishing the
work, such excess shall be paid by the Owner to
the Contractor, but if such expenses shall exceed
such unpaid balance, the Contractor shall pay the
difference to the Owner. The expense incurred
by the Owner as herein provided, either for fur-
nishing materials or for finishing the work, and
any damage incurred through such default, shall
be audited and certified by the Architect, whose
certificate thereof shall be conclusive upon the
parties.

Contractor to proceed with work so as not to
cause any delay.

Art. VI. The Contractor shall complete the
several portions, and the whole of the work com-
prehended in this agreement, on or before the
Thirtieth day of December in the year one thou-
sand nine hundred and twelve.

Art. VII. Should the Contractor be obstructed
or delayed in the prosecution or completion of hisi
work by the act, neglect, delay or default of the
Owner or the Architect or of any other contractor
employed by the Owner upon the work, or by any
damage which may happen by fire, lightning,
earthquake or cyclone, or by the abandonment of
the work by the employees through no default of
the Contractor, then the time herein fixed for the
completion of the work shall be extended for a
period equivalent to the time lost by reason of
any or all of the causes aforesaid; but no such
allowance shall be made unless a claim therefor

10
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\ .
twenty-four hours of the ocecnrance of such delay,
the duration of such extension shall be certified
by the Architect, but appeal from his decision
may be made by arbitration, as provided in Art.
HI, of this contract.

Art. VIII. The Owner agrees to provide all
labor and materials not included in this contract
m such manner as not to delay the material prog-
ress of the work, and in the event of failure so to
do, thereby causing loss to the Contractor agrees
that he will reimburse the Contractor for such
loss; and the Contractor agrees that if he shall
delay the material progress of the work so as to
cause any damage for which the Owner shall be-
eome hable (as above stated), then he shall make
good to the Owner any such damage. The amount
o1 such loss or damage to either party hereto shall
m every case, be fixed and determined by the
Architect or by arbitration, as provided in Art.
111 o1 this contract.

,, Art- Xt isi hereby mutually agreed between
tne parties hereto that the sum to be paid by the

Owner to the Contractor for said work and ma-
terial shall be $4600 00/100
Forty-six hundred 00/100 Dollars

subject to additions and deductions as hereinbe-
fore provided, and that such sum shall be paid
in current funds by the Owner to the Contractor
m installments, as follows :

First Payment $1000 when ready for ceiling
beams.

Second Payment $900.00 when plastering done.
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Third Payment $1200 when standing trim,
metal ceiling and cement floors done.

Fourth Payment $1500 when completed and ac-
cepted.

Fifth Payment 10

Sixth Payment
Seventh Payment
Eighth Payment
Ninth Payment
Final Payment

The final payment shall be made within three
days after this contract is fulfilled.

All payments shall be made upon written cer-
tificates of the Architect to the effect that such
payments have become due.

If at any time there shall be evidence of any lien
or claim for which, if established, the Owner or
the said premises might become liable, and which
1s chargeable to the Contractor, the Owner shall
have the right to retain out of any payment then
due or thereafter to become due an amount suffi-
cient to completely indemnify him against such lien
or claim. Should there prove to be any such claim
after all payments are made the Contractor shall
refund to the Owner all moneys that the latter
may be compelled to pay in discharging any lien
on said premises made obligatory in consequence
of the Contractor’s default.

Art . X. It is further mutually agreed between
the parties hereto that no certificate given or pay-
ment made under this contract, except the final 40

New Jersey State Library
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certificate or final payment shall be conclusive
evidence of the performance of this contract,
either wholly or in part, and that no payment
shall be construed to be an acceptance of defec-
tive work or improper materials.
2Q Contractor to employ union men.

Aut. XI. The said parties for themselves, their
heirs, executors, administrators or assigns, do
hereby agree to the full performance of the cove-
nants herein contained.

In Witness Whereof, the parties to these
presents have hereunto set their hands and seals,
the day and year first above written.

RIZZOLO CONSTRUCTION 00., Seal
20 by Savéria Rizzolo Seal

CHARLES W. POYSHER. Seal

In presence of

Hyman Rosenshon.
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(Endorsed on the bach)
#3625
building agreement
Between

10

Rizzolo Cons. Co.

Contractor.
AND
Chas. W. Poysher

Owner.
R
General 20
AT
6%5 Bergen Street,
Newark, N. J.
D ated
October 29 1912
AVMOUNT OF CONIRACT
$4600  00/100 30

ARCHITECT
HYMAN ROSENSOHN
745-747 Broad Street, Newark, N. J.
Filed 11-22-12 12:16 P.M..
Joseph McDonough, Clerk
Specifications filed with this contract Nov. 22. 40
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Specification :

Of labor and materials required in the erection
and completion of a one-story brick building to
be located at #635 Bergen St., Newark, N. J., for

CHAS. W. POYSHER owner.

According to the plans and specifications made
for the same by

Hyman Rosensohn, Architect.
800 Broad St.
Newark, N. J.

Under his personal supervision and directions.
Drawings and General Conditions.

The several drawings herein referred to consist
of- the following:
Front Elevation Plan of First Story

Cro ss Section “ “ Foundation

Longitudinal Section.

The several drawings must be accurately fol-
lowed and measured according to their scale and
all notes and explanation wherever they appear on
the drawings as they are all part of the contract.

The plans and specifications are the property of
the Architect and are not to be copied or used
for any other buildings but are to be returned to
him at the completion of the work.

Anything that is not mentioned in this specifi-
cation and is on the plans or vice versa shall be
considered as part of the contract.
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The contractor is to comply with all State and
City laws and to erect the building according to
permit, plans and specifications.

All materials to be of the best description and
should the contractor introduce any materials
different from the kinds herein expressed it shall
be i1immediately removed and made good at
contractor y expense.

The contractor is to be responsible for all vio-
lations of the laws and to obtain all necessary
permits at his own costs and charges and is to
comply with all State and Corporation laws re-
lative to the erection and completion of the build-
ing.

The contractor shall properly remove all rub-
bish and waste materials from the premises at
completion of the work.

Masonry

Excavating:
1
Do all necessary excavating and levelling re-
quired for the cellar walls and trenches, and
foundations as shown and required by the draw-
ings.

Footings:

To be 12" concrete to be composed of gravel and
Portland cement and to extend 6" on each side of
the walls as shown. All to be clear of frost.

Foundation:

Properly lay up the cellar and trench walls as
shown 16" thick with concrete composed of 1

g
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Portland cement two sand and five gravel, all to
be clear of frost.

Cement Blocles:

Cement blocks for all walls which must be laid
wet in warm weather with flushed joints leaving
no open spaces in the walls. For thickness of
walls see plans and section.

All cement blocks to be laid in the most work-
manlike manner with portland cement mortar.
Attend other mechanics where necessary to block
up and fill in properly behind the work.

Chimneys:

Building chimneys of good hard burned brick as
shown to correspond with the drawings. All flues
to be straight and true of uniform size throughout
and smooth on the inside. Top out above roof us-
ing good hard burned brick for facing laid in red
mortar properly cleaned down at completion.
Furnish and set iron collars and covers where
required Cap the chimneys with cement capping.
Line the flues with fire clay flue lining. Build
parapet walls with cement blocks 3'-0"above roof
with cement coping.

Hatchways:

Build hatchways as shown. Concrete riser
coped with 2x10 cement treads. Side walls of
concrete 12" thick. Furnish and put up iron doors
In two parts over hatchways as shown and di-
rected. Furnish and put up an iron ladder to
booth

Furnish and set cement sills for all windows
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and doors. Sills to be not less than 4" on wall.
Cement coping on front.

Concrete:

The entire auditorium and cellar bottom of
building to be levelled off and settled thoroughly 10
and concreted 4" deep and finished with V port-
land cement finish.

Tiling:

Tile in lobby and toilet floor with Ceramic tile
to cost 40" per sq. ft. Tile in lobby to have name.

Plaster Blocks:

All partitions and booth to be of plaster blocks. 20

Plastering and Damp Proofing:

Damp proof all back walls with R. I. W. damp
proofing. All walls and partitions to be plastered
one coat of Adamant plaster in the regular man-
ner scratch only.

Do all necessary patching after other crafts-
men. Furnish and put up on front elevation plas-
ter ornamentals as per design, as shown. 30

Plaster board and scratch coat on cellar ceil-
ing as directed. Furnish and set iron beams of
size and weight as shown on plans furnish and
put up iron railings as shown on plans. Furnish
and set iron ladder to booth as directed. All iron
to be painted before setting.

Stucco Work:

Front to be stucco on cement blocks as shown 40



262

Exhil?it P-lfD-l and 2

on elevation to be regular four coat work, 1st
scratch to be floated up true and even, face to be
well scratched to form a 'key for second coat,
3rd coat to be rough composed of five gravel
washed so asi to be clear of all earthy particles

10 to be put on with brush. Fourth and finish to be
same as third with brush.

Owner--------=-=-s-ms oo —oe-
Witnesg-------sommmmmmmmemcmeeeees
Contractor
Carpenter Work :
,Timber:

All timber used throughout to be the best of the

20 several kinds, Sawn Die Square, free from shakes

and other imperfections impairing its durability

and strength. Timber not exposed to be of hem-
lock.

All timbers, girders, trimmers, joists, parti-
tions, studs, roof, etc., must be properly finished
according to the plans. All joists and studding
must be properly sized in width and pointed.

Wood Lintels:

All openings of every kind in brick and stone
work must have wood lintels, that of stone not
less than 5" thick by required length and good
bearing on the walls.

Cross Bridging:

Cross bridge all rafters in the building every

6/-0 with 2" x 2" stuff properly cut in between

timbers as soon as joists are levelled and se-
40 cured and nail each with 2 10d nails.
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Headers and Trimmers:

All headers and trimmers to be 4" thick prop-
erly braced and spiked together leaving all open-
ings of sufficient size for the finishing of all
chimneys, etc., and in no case allow the wood to
come within 2y2" with the brick around the
smoke flue. The carpenter must take all necessary
care in framing his work so that all important
timbers will not require cutting for chimneys,
plumbing pipes etc., to pass through but he must
so frame all timbers so that pipes can run between
such framing.

She of timbers:

Veiling beams 2" x 8" 20" on centres

Floor beams for lobby 2" 10" 16" “ «
Partition studs 2% 4" ¢ yu Kok
Baiters 2"« 12" 20" 11 11

Furnish any other timbers required by the
drawings of the required size, etc. Do all neces-
sary cutting for other craftsmen.

Partitions:

All partitions to be built for plaster blocks. All
partitions to be substantially bridged once in their
height. Partition between toilets to be of 7/8" x
3 y2" beaded and centre beaded N. 0. pine. Beam
over cellar to be notched and made ready for til-
ing.

Timber:

For inside cypress. Roof to be covered with 1x
10 grooved hemlock boards for roofing. All doors

10
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and window frames to correspond with the draw-
ings.

Inside work:

The carpenter must run the flooring closely

10 around all studs and close to the brickwork clos-

ing all spaces completely. Ceiling of entire build-

ing to be ceiled with 1 x 10 tongued and grooved

N. C. pine boarded for metal. Lattice work of 2"
strip ventilating opening.

Flooring:

All doors to be five cross panel doors of birch
veneered except water closet compartment doors
2Q to be cypress. Front doors to be constructed
of white pine as shown. All doors and windows to
have 7/8" x 4y>" moulded centre trim and 5"
cabinet head with crown neck moulding as per de-
tail.

Jambs for all outside doors to have 1 1/4" re-
bated. For doors inside to have 7/8" jambs and
/2" x 2" stop planted on. Auditorium to have 7"
base with wall moulding and quarter round on
floor. Construct frame for screen as directed by

2Q owner. Put in auditorium a 4'-0" railing as di-
rected of wainscoting 2V2' x 7/8" beaded and
centre beaded with wooden cap with 5 x5 newel
post on side *of aisle.

. .- L i
Hardware:

All doors to have mortice locks, hardwood
knobs, butts, escutcheons and to hand on three
hinges of copper bronze. All doors to have one

40 key.
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Sash:

To be made in the usual and best manner 'XWf-
thick of white pine to be easement windows with
all necessary hardware, etc.,, complete. Con-
struct box office and operating room as directed. A

Glass:

For all windows use American sheet glass,
single thick, free from shakes and other imper-
fections. American glazing quality plate glass for
box office with metal cornice and nickel plated
clamps. For front doors to have American plate
glass with IV2>" bevel.

Roofing:

The main roof to be covered with 5-ply tar and 20
gravel roofing warranted tight for ten years.

Galv. Iron Work:

Furnish and put up a galv. iron ventilator
and skylight as shown on plan and as per detail.
Furnish and put galv. iron column on front as
shown on plans. Furnish and set galv. iron caps
for plaster in auditorium.

Metal Ceiling: 30

Furnish and put up steel metal ceiling in
auditorium and lobby with 9" cove cornice to cost
8% per square foot of design as selected.

Note:

Booth to be made fireproof. Both sides of booth

to be covered with metal.

Owner
Witness——*—-cmmmcmmmeaees

Contractor 40
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Painting Specification

All painting to bé done in a first class workman-
like manner. Materials to be of the very best de-
scription. Cover all sap knots etc., of the wood-
work smoothly before priming with a strong coat

10 of shellac. Putty up all woodwork smoothly be-
fore priming. All tin to have two coats of
Prince’s metallic paint.

Exterior:

To be painted two coats in color as selected.
Casings and cornices on front to have three coats.

Interior:

20  Use Flood & Conklin Co’s, crystal finish varn-
ish. All other woodwork to be stained and to re-
ceive 2 coats of hard oil finish.

Metal ceiling to be painted 2 coats in color as
selected by owner.
Do all necessary painting and staining to make
a complete job.
Decorating to be as selected and directed by
owner.
Owner------— --=mmemeee eeeen —
Witnesg---------smmmmmmmeceeeeeoe -
Contractor------------=-e-memmmueon

Plumbing, Tinning and Gas Fitting

Furnish all materials and perform all labor re-
quired for the proper putting up and completing
all the plumbing work in a good, substantial and
workmanlike manner according to the plans and
specifications and to the full extent and meaning

40 of the same.
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All local laws to be complied with even if they
conflict with this specification. All cutting for
pipes to be done by the carpenter and then only
close to the bearings.

Any beams etc., cut by the plumber will be re-
placed at his expense. All horizontal and vertical
pipe connections to have large joints made with
oakum and run with molten lead well caulked. All
Y branches and 1/ 8" bends, all cast iron pipes to
be properly secured and supported with iron
hooks, bracers gqnd hangers.

All water service pipes must be run on inch
strippings or in case they are to be prepared by
the carpenter to be put so that they can easily be
gotten at to examine. No pipes will allowed to
run on the outside wall unless absolutely neces-
sary.

All lead water and ventilating connections to
iron pipes to be .made through brass ferrules
which must be soldered to the lead pipes and
caulked with oakum iron and the joints run with
molten lead. The plumber to do all necessary
digging, obtain permits at his own costs and
charges. Drains to be first quality cement of size
as shown and connected with sewer. Pipes to be
properly trapped and cemented tight.

Cast iron soil and waste pipes:

From a point 6'-0" outside of cellar wall con-
nect with earthen drain a 4'-0" cast iron pipe con-
tinue up through roof 2'-0" above the highest
point of roof, place a clean-out on main soil pipe
linside of cellar wall where it can easily be gotten
at to clean out. Drain the court to sewer.

ja

20

. 30
Il

40



268

Exhibit P-1, D-1 and 2

Water supply:

Excavate a sufficient depth and lay a 3/4" galv.
iron pipe from street main to house with lever
handle and stop cock. All supply pipes to be
3/4" galv. iron. Place stop cock at curb accord-

10 ing to the rules of the local water Co. Furnish
and put up a water meter as required.

Bach air pipes:

Furnish and place a 3" cast iron pipe extending
from fixtures leaving a 112" branch to all fix-
tures except water closet to have a 2" branch. All
connections with waste and back air pipes to be
made with brass and wide soldered joints.
20 m ,
Toilets:

Furnish and put up in toilet compartment a
syphon jet porcelain closet with hardwood seat,
tank, chain and pull complete.

Sinks:

Furnish and put up in each toilet compartment

an iron enamel sink on brackets with necessary

2Q nickel plated faucets etc., complete. Furnish and

put up urinal Standard lipped shaped with neces-
sary slate partitions and brick in Gent’s toilet.

Tinning:

Run galv. iron leaders where directed to con-
nect with sewer.

Steam heating:

Building to be heated to 70 degrees Fahrenheit
40 in zero weather.
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Electric wiring:

Wire the entire building for electric lights to all
gas outlets according to the laws of the Under-
writers knob and tube system. Wire for 2 arc
lights on front. Electric fixtures to be supplied
and selected by Architect.

Owner— ------s-mmmmmmemeeeeeeeees
Witness-------=-mmmmmmmemeceeeeees
Contractor—---------=-------o----

10
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IN THE OFFICE OF THE CLERK OF THE 4
COUNTY OF ESSEX

Saverio Rizzolo, trading under j
the name and style of Rizzolo 1
Construction Co., * /

Claimant, I>Lién Maim.
VS. / ’

Chakles W. Poysher and Al-V

feed Stahl, ]
Builders and Owners. I 30

County of Essex, ss:

Be it Kxtowh, that Saverio Rizzolo, trading
under the name and style of Rizzolo Construction
Co., of the City of Newark, in said County, claims
a lien upon building and lands hereinafter des-
cribed, pursuant to the provisions of “ An Act to
secure to mechanics and others, payment for their 40
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labor and materials in erecting any building,’” and
the several supplements thereto, for a debt con-
tracted and owing to him for labor performed and
materials furnished for the erection and construc-
tion of said building as hereinafter set forth, to
Wlt:

First : The said building is a one story moving
picture theatre building on a lot of land or cur-
tilage, situated in the City of Newark, in the
County of Essex and State of New Jersey, and
more particularly described as follows:

Beginning at a point in the Westerly line of
Bergen Street distant therein Northerly three
hundred and five feet and thirty-one one-hun-
dredths of a foot from the corner of the same and
Clinton Avenue; thence (1) Northerly along
Bergen Street seventy-five feet; thence (2) West-
erly at right angles to Bergen Street one hundred
and five feet and six one-hundredths of a foot;
thence (3) Southerly parallel with Bergen Street
seventy-five feet; and thence (4) Easterly one
hundred and five feet and six one-hundredths, of
a foot to Bergen Street and place of Beginning.

Second: The names of the Owners of the said
land and the estate therein, on which said lien is
claimed are Charles W. Poysher and Alfred Stahl
who have an estate in fee simple therein.

Third : The names of the persons who con-
tracted the said debt, and for whom and at whose
request the said labor was performed, and mater-
1als furnished, for which the aforesaid lien 1s
claimed, are the said Charles "W. Poysher and
Alfred Stahl.

Fourth: The following is a bill of particulars
of the aforesaid labor performed and materials
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furnished by the said Saverio Rizzolo, trading as
aforesaid, the amount and kind of labor per-
formed and materials furnished, and the prices at
which and times when the same were performed
and furnished, and giving credit for all the pay-
ments thereupon, and deductions that ought to be
made therefrom, and exhibiting the balance justly
due to him from the said Charles W. Poysher and
Alfred Stahl, viz:

Final payment under contract dated Oct.
29th, 1912 $1500.00
Extra work performed and materials
furnished at the request of the owner
and architect as follows:

Change from wood beams to reinforced

concrete ceiling . 80.00
Concrete between beams and booth floor

in place of wood 50.00
One extra door covered with metal in

booth completed 15.00
One double iron trap door above iron

ladder 8.00
Six brass shore electric Chandelier sets 72.00

One y2 shell with brass frame chandelier 10.00
Extra Work cellar drain from rear yard

to cellar 68.00
To lower the two rear exits excavating,

retaining wall as per submitted esti-

mate 253.00

Total amount claimed $2056.00

All the above labor was performed and ma-
terials furnished between the twenty-ninth day of

iq
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October, 1912, and the Twenty-sixth day of April,
1913.
SAVERIO RIZZOLO,
Claimant.
State of New Jersey,
Essex County.

Saverio Rizzolo, of full age, being duly sworn,
on his oath saith, that he is the claimant named
in the foregoing claim; that the within bill of par-
ticulars and statements therein set forth are true;
that the same is for labor performed and ma-
terials furnished by the claimant in the erection
of the building in the said claim described, at the
times therein specified, and that the amount, as
claimed therein, is justly due and owing from the
said Charles W. Poysher & Alfred Stahl to the

claimant.
Signed :

SAVERIO RIZZOLO.

Sworn and subscribed to before me this
21st day of June, 1913.
Meyer E. Ruback,
Notary Public of
(Seal) Essex County, N. J.

Filed, June 23,1913.
Joseph McDonough,
Clerk.
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Endorsement on back of Lien Claim

Lien Claim

Saverio Rizzolo, trading under
the name and style of Rizzolo
Construction Co.,

Claimant,
vs.

Charles W. Poysher, and A1l-
fred Stahl, Builders and
Owners.

Summons issued on the within
Lien Claim 1 day of July, A. D.,
1913.

Joseph McDonough,
Clerk.

Filed June 23, 10:02 a. m., 1913.
Joseph McDonough,
Clerk.

Exhibit D-3

HYMAN ROSENSOHN, Architect

$1000.00
To Chas. W. Poysher

This is to Certify That

Rizzolo Cons. Co. Contractor for General is en-

titled to the First Payment of

Dee. 17,1912

20

40
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One thousand.......ccccccvvevevvieiiiiiiiiiiiiiiiennes o Doljar8

100

as per Contract when ready for ruling beams

Bergen St.

Adnount Previously Paid, $..........
Amount of Contract, $4600
Extra>$.......... HYMAN ROSENSOHN
Nowii e e, Receipt on other side.

RECEIPT

$1000.00 Dec. 17th 1912

100
Received from C. W. POYSHER,

Ten Hundred and No/100.................. Hollars cash
and as per certificate on the other side.
RIZZOLO CONSTRUCTION CO.,
by Saverio Rizzolo

Exhibit D4

HYMAN ROSENSOHN, Architect

$900,00 Jan. 17,1913

To Chas. W. Poysher
This is to Certify That

Rizzolo Cons. Co. Contractor for General is en-

titled to the Second Payment of

Nine hundred 00 Dollars
100
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as per Contract......ccccccvcceen cevvvvevvenneeennnn.
Bergen St,
Amount Previously Paid, 1000.00
Amount of Contract, $4600.00

Extra, $.......... HYMAN ROSENSOHN 10
No....... . Receipt on other side.
RECEIPT
$900.00 Newark, N. J., Jan., 18, 1912
100

Rece ived from CHAS W. POYSHER

Nine hundred ..........cccooovviviiiiiiiiniiiiininnn, 00 Dollars
as per certificate on the other side. 100
RIZZOLO CONSTRUCTION CO.,

by Saverio Rizzolo

Exhibit D-5
HYMAN ROSENSOHN, Architect

$1200.00 Jan. 17,1913
To Chas. W. Poysher
This is to Certify That
Rizzolo Cons. Co. Contractor for General is en-
titled to the Third Payment of
Twelve hundred .............. c..cooen e, 00 Dollars
100
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as per Contract when white coat on
Bergen St.
Amount Previously Paid, $900.00
Amount of Contract, $4600.00

Extra, $.......... HYMAN ROSENSOHN
NO.oovreeen. Receipt on other side.
RECEIPT
$1200.00 Newark, Jan. 18th, 1912

100
Received from CHAS. W. POYSHER
Twelve hundred....cooveeiiiiieieeeee, 00 Dollars
100

rec following $950.00 for pay until
cement Block Nine hundred fifty

AOLLATS i 950.00
One hundred to Moses Rosenstine ......... 100.00
and one hundred thirty to Omberio in
FOO1l. i e e, 130.00
1180.00
20
Received in full........... - $1200.00

as per certificate on the other side.

RIZZOLO CONSTRUCTION CO.,,

by Saverio Rizzolo
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(Filed, March 6, 1916)
NEW JERSEY SUPREME COURT

November Term, 1915 iq

Saverio Rizzolo,
VsS.
Charles W. Poysher, Builder
and Alfred Stahl, Owner.

Submitted November term, 1915.
Decided February , 1916.
Appeal from Essex Circuit. 20

Samuel F. Leber, Esq., for plaintiff.
Hugo Woemer, Esq., for defendants-appel-
lants.

Per Curiam:

We find no error which warrants reversal of
the judgment against the builder. The case is dif-
ferent with the judgment against the owner. The
lien claim contained a bill of particulars as foi- 30
lows:

Final payment under contract dated Oct.
29th, 1912 1500.00
Extra work performed and materials

ifurnished at the request of the owner

and architect as follows:

Change from wood beams to reinforced
concrete ceiling 80.00
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Concrete between beams and booth floor

in place of wood 50.00
One extra door covered with metal in
booth completed 16.00
One doubt iron trap door above iron lad-
8.00

Six brass shore electric Chandelier sets 72.00
One | shell with brass frame chandelier 10.00
Extra work cellar drain from rear yard

to cellar 68.00
To lower the two rear exits excavating,
retaining wall as per submitted esti-
mate 253.00
Total amount claimed $2056.00

At the close of the plaintiff’s case a motion was
made to non-suit as against the owner because
of the insufficiency of the bill of particulars.
Thereupon on application of the plaintiff, the
Circuit Judge allowed amendments specifying
that the items of $80, $50, $15, $8, $68, and $253
were furnished by agreement in the months of
February or March, 1913. No amendment was
»made as to the items of $1500, $72 or $10. Clearly
the item of $1500 is not set forth as the statute
requires. Section 16, IV (C. S., 3304) requires

“A Dbill of particulars exhibiting the
amount and kind of labor performed and
of materials furnished, and the price at
which and times when the same was per-
formed and furnished, and giving credit
for all the payments made thereupon and
deductions that ought to be made there-
from, and exhibiting the balance justly due
to such claimant.”
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When the work and materials are furnished by
contract, the particulars need not be stated

““further than by stating, generally, that
certain work therein stated was done by
contract at a price mentioned.” iq

The present bill of particulars does not set
forth the amount and kind of labor performed and
materials furnished, it does not state prices and
times, as to the $1500 even after amendment; it
does not give credit for all payments made; and
if it can be held to state that the work was done
by contract, it does not mention the price. The
plaintiff does not defend this method of setting
forth the particulars but argues that the question
was not properly raised by motion to non-suit, 20
since the lien might be good as to the other items
as to which amendments were allowed. The dif-
ficulty with this argument is that the bill of par-
ticulars is a single bill and if it fails to comply
with the statute, it cannot support a lien as to a
portion only. The owner was entitled to a non-
suit and as far as the judgment is special against
the property, it must be reversed. Whether or not
an amendment is still permissible 1s a question

not presented by this record. The reversal is 30
without costs.
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Order of Reversal and Affirmance
(Filed, March 15, 1916)

NEW JERSEY SUPREME COURT

Saverio Rizzolo, trading under
the name and style of Rizzolo

Construction Company, Action at Law
Plaintitf-Respondent, On Mechanic’s
vs. Lien

Charles W. Poysher, Builder On Appeal.
and Alfred Stahl, Owner,
Defendants-Appellants.

20 This cause having been argued at the November
term of this Court by Samuel F. Leber, of counsel
for the respondent, and Hugo Woemer, of coun-
sel for the appellants, and the Court having con-
sidered the same and finding no error in the rec-
ord, judgment and proceedings in the KEssex
County Circuit Court, so far as Charles W.
Poysher, builder, is concerned, and the Court find-
ing error in the record and judgment below as to
Alfred Stahl, Owner, and in so far as the judg-

3Q ment is special against his lands.

It is, thereupon, Ordered, that the judgment of
the Essex County Circuit Court removed by no-
tice of appeal in this cause be affirmed as to
Charles W. Poysher, Builder only.

It is Further Ordered and Adjudged that the
said judgment of the said Essex County Circuit
Court be in all things reversed, set aside and for

40 nothing holden as to the defendant-appellant, Al-



281

Order of Reversal and Affirmance

fred Stahl, owner, and so far as the said judg-
ment is special against the property of the defend-
ant-appellant, Alfred Stahl, owner, situate in the
City of Newark, in the County of Essex and State
of New Jersey, described as follows:

Beginning at a point in the westerly line of 10

Bergen Street distant therein northerly three
hundred and five feet and thirty-one one-hundred-
ths of a foot from the corner of the same and Clin-
ton Avenue; thence (1) northerly along Bergen
Street seventy-five feet; thence (2) westerly at
right angles to Bergen Street one hundred and
five feet and six one-hundredths of a foot; thence
(3) southerly parallel with Bergen Street
seventy-five feet; and thence (4) easterly one
hundred and five feet and six one-hundredths of a
foot to Bergen Street and place of Beginning, to-
gether with the buildings thereon without costs.

It is Further Ord ered that the record and pro-
ceedings be remitted to the said Essex County
Circuit Court to be proceeded with in accordance
with this judgment and the practice of said Court.

Entered March 15,1916.
On motion of
HUGOWOERNER,
Attorney of Appellants.
A true copy.
Wm. C. Gebhardt,
Clerk.

20
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Notice and Grounds of Appeal
(Filed, April 14,1916)

NEW JERSEY SUPREME COURT

Saverio Rizzolo, trading under
the name and style of Rizzolo

Construction Company, Action at Law
Plaintiff, On Mechanics
Vs. Lien

Charles W. Péysher, Builder
and Alfred Stahl, Owner,
Defendants.

On Appeal

Take notice that the plaintiff appeals to the
Court of Errors and Appeals from so much of the
judgment entered in this cause, by our Supreme
Court, as adjudges that the judgment of the Essex
County Circuit Court be in all things reversed,
set aside and for nothing holdep as to the defend-
ant, Alfred Stahl, Owner, and in reversing said
judgment so far as the same is special against the
property of the defendant, Alfred Stahl, Owner,
which property is particularly described in the
Order of Reversal entered by our Supreme Court
in said cause.

Also take notice that the plaintiff appeals to
the Court of Errors and Appeals reserving to
himself all rights that he may have to move for
an amendment to his said lien claim with respect
to the bill of particulars therein contained.

The plaintiff appeals upon the following
grounds:
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1. The Court erred in reversing the judgment
of the Essex County Circuit Court against the de-
fendant, Alfred Stahl, Owner, and in reversing
said judgment in so far as the said judgment is
special against the said lands of the defendant,
Alfred Stahl, Owner.

2. The Court erred in holding that plaintiff’s
lien claim failed to comply with the Mechanic’s
Lien Act respecting the bill of particulars in said
-lien claim contained.

3. The Court erred in holding that the plain-
tiff’s lien claim after amendment in the Trial
Court failed to comply with the Mechanic’s Lien
Law respecting the bill of particulars therein
contained.

4. The Court erred in holding that the defend-
ant, Alfred Stahl, was entitled to a non-suit at the
trial below.

5. The Court should have affirmed in whole the
judgment of the Essex County Circuit Court.

SAMUEL F. LEBER,
Attorney for Plaintiff-Appellant.

To:
Hugo Woerner, Esquire,
Attorney for Defendant,
Alfred Stahl.

Service of the within Notice and Grounds of
Appeal acknowledged this 13th day of April, 1916.

HUGO WOERNER,
Attorney for Defendant,
Alfred Stahl.
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