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STATE OF NEW Jl!:RSEY 
Department of Law and Public Safety 

DIVISION OF ALCOHOLIC BEVERAGE CONTROL 
1100 Raymond Blvd. Newark, N. J. 07102 

..J .• - ' -

February. 8, 1966 · 

£~ COURT DECISIONS - JOA v. PINE BEACH and DIVISION OF ALCOHOLIC 
.. ::i "BEVERAGE CONTROL - DIRECTOR AFFIRMED. 

SUPERIOR COURT OF NEW"JERSEY 
APPELLATE DIVISION < 

Docket No. A-248-64. · .. '. :. 

ANDREW ·a·~ JOA and 
.ADELE L. JOA, 

Plaintiffs-Appellants, 

vs. 

.BOROUGH OF .PINE BEACH, a MUNICIPAL 
.CORPORATION, And DIVISION OF ALCOHOLIC 
BEVERAGE CONTROL, 

' ... ' .. ~ l : Defendants-Respondents. 

) 

) 

) 

. ) 
) 

)' . 

~~~~-~~-~~-~~~-----------~-~-----~-~~----~ 

... 
.. 

r,,i .·, 

. ' 
.. 

Argued December 13, 1965 -- Decided Decembe·r 20, 1965 · 

. Before Judges Kilkenny, ·Gaulkin and L.eonard. 

Mr. Francis Tanner, Sr. argued the cau~e for 
plaintiffs (Messrs. Tanner & Tanner, .attorneys)-.» 

.Mr. Henry H, Wiley argued the cause for · 
defendant Borough of Pine Beach (Messrs. Berry, .. 
Whitson & Berry, attorneys). . . . 
Mr. Av·rom J. Gold, Deputy Attorney General, 
argued the cause for defendant Division or 
·Alcoholic Beverage Control (Mr. Arthur J. Sills, 
'Attorney General of New Jersey, attorney; · 
Mr. Samuel B. Helfand on the brief). 

' \ .. 
. · PER 'CURIAM. 

><< . ".· · . . (Appeal from Director's decision in Joa v. Pine Beach, · 
. Bulletin 1592, Item 3. Director's order affirmed ·without opinion.)' 
" . • • ·f' 
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2• COURT DECISIONS -~·GLOUCESTER TOWNSHIP ·v. -MATTEO and DIVISION OF- -
ALCOHOLI_C BEVERAGE CONTROL - DIRECTOR AFFIRMED.41 

SUPERIOR " COURT OF -NEW-- JERSEY-: . •. 
APPELLATE DIVISION '. . 
Docket No. A-216-64 _ 

TOWNSHIP-COMMITTEE OF THE 
-TOWNSHIP OF GLOUCESTER, 

) 

) 

) 

) 

) 

) 

Appellant,_ 

'vs. ' 

GEORGE W. MATTEO, SR., and 
DIVISION- OF ALCOHOLIC BEVERAGE 
CONTROL, DEPARTMENT OF LAW 
AND PUBLIC SAFETY, STATE OF 
NEW JERSEY, 

-) 
Respondents. 

-----------------------------------
' . . . ,. . ·,, . . . 

-Argued December. 6, 1965 -~ Decid~d Deceinbet :-23,: 1965: 

Before JUdges Gaulkin, Labrecque ·and·-'.Bi;-own..- -. · 
. . . ' 

Mr. Edwin T. Ferren II 1argued the cause· for 
appellant Messrs. Richman, Berry & F~rren,~, - . 
tt ) - . . - .I a orneys • - - _ .- : · - _ _· -. . - . _ -- · _-

Mr. Sam Denst~an argued the c~use ·for: -----:_·-:; 
respondent George W. Matteo, Sr. (Meusrs. _ ,· _ 
Simon, Jaffe & Denstman, attorneys; Mr.·,_ ,._,. ... _ 
Sidney S. Jaffe on __ the brief) • - __ ._ : . - _ .-.:<. __ 

1 ·,-· 

_Mr .. Avrom J. -Gold, Deputy Attorney Gene_ral'~i -- , _ 
__ .argued the cause for Division or Alcoholic .. 
_ Beverage Control (Mr. Arthur J. Sills,_. _, 
Attorn~y General of New Jersey, attorney; . 

. ·;Mr. Samuel B~- Helfand on the brief).: <- .. -_ 

?p1tR -:cUR'J:AM ~ -· -- -. , 
·:' 1,, • . ': ' .• 

: ~: ,, . '' ' ~--(Appeal' from_ the Director's' decision -in Ma tte"b·' v'. ': ' ' 
Gloucester,_ -Bul_letin 1591, -Itemt,r. Director affirmed. - -Opiri:Lon : 
not· appr,oved for publica·t1on by the Court Committee· on- ~pinions.) _ 

' " 
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3·. . COURT DECISIONS - STATE v •. ZURAWSKI - COMPANION CASE TO 
ZURAWSKI v. LINDEN, BULLETIN 1617, ITEM 1. 

STATE OF NEi'W JERSEY, ) 

Plaintiff-Respondent, ) 

SUPERIOR COURT OF NEW JERSEY 
APPELLATE DIVISION 

A-128~64 

) 

) . 

Zurawski - 89 N·.J. Super. 488 · . .-'. 

' . . . 

. . MERDIE ZURAWSKI,· 

·Defendant-Appellant. ) 

~----~~--~---~--~~-~--~----~~--~ 

Argued September 20, 1965 -- Decided December 21, 1965 

Before.JUdges Gaulkin, Labrecque and Brown. 

Mr. Hyman Isaac argued the cause for appellant 
·(Messrs. Heibel, Isaa« & Tannenbaum, attorneys:; 

·Mr. Barry M. Epstein, on the brief). 

Mr. Richard A. Koerner, Deputy· Attorney General, · 
argued the cause for respondent (Mr. Arthur J. 
Sills, Attorney General of New Jer~ey, ~ttorney). 

Theopinion of the court was delivered by BROWN,· J.A.D. 

Defendant, charged with bookmaking, appeals from the 
· denial° of• his· .motion to suppress evidence seized by Linden ·police .. · · 
without a search warrant in the tavern of which he was the licensed. 

·· ''_'pwner~: The question presented is whether a search of licensed i · .· · .· 

·premises and seizure of gambling para.phernalia therein, without :a. 
:_.:search warrant, is· valid as against the tavern mmer and whether 
· ·'.it .m~y be used to support a criminal prosecution against him 

; . 

':,/- ·.,J: .. 

,:-, · · · , ... · · ·'The· order appealed f~om recites that the motion below< . · "..:: · 
. ; 

·.··.was .. .-heard on.·a·. s_tipula ti on of facts. If so, the stipµla tion · 1s · · .-.. , 
:.:;v:not~~ in,cforpor~ ted, in the record before us.. However the. bri.eff;. . ·.: ;·:· .. · ·: , 
'./:>s.:eeni.· tc;r agree· on the following facts. On May 12, 1964,, shortly :·. ,_<; .. ~-
·: .·a:fter l:OO'o 1.cloc.k in the.-after:tloon, three detectives of the ·.·· · 

local police department entered the tavern.· One of them.informed··· · 
defendant that they were making an inspection· on behalf of the · · 
municipal alcoholic. beverage control board. They proceeded to. ".,.>· 

·search the place although they had no warrant. A lottery slip_ .. 
. . was dis covered under a stack ·of towels in the pantry and. then m'ore . ·.' . 

slips were· found beneath boxes stored on a shelf in· the kitchen.:;,·-;,.··· .. 
. ·.All· space involved was within the "licensed premises" as described .. 

__ : in .defendant's application for his plenary retail consumption.· ,·, .. 
:~'license. ·.,He was arrested forthwith.·. ·, ·: ·. :-=.:-. 
.• ,•. ~ . • . "'!!: . ' •• ... . ' . 

< ..... N.J .s.A~ 33::.1-35 provides in par.t:: · 

. . ·''Investigations, inspections. and searches of -: -~~ ~ 

. ·i:···.· ·· 11censed· premises may be made without search. warrarit-
.· .... by. the .. director, his deputies, inspectors or in- · - · ... -;) · 

·, yestigators·,» by each other issuing authority and by: 
. . : ~ny offio~r •. "· 

. >.·· 
. ~·; 

·i·, 



:·· .. i' 
• ' . ,,:i'! 

.·· 

. , . Defend_ant argue~ tmt this enabling .sta~ute "*. * ·* :wa~··· 
.intended only to facilitaje investigations and searches for the 
~ole. purpose of ferreting out violations of the Commissioner's . 
rtiles with the end of sus~ension or revocation of the privileges 
of liquor licenses." The~efore, says defendant, the statutory 

· power was misused here beaause the search was conducted "to . · .,. .. 
. ~ ' . 

uncover a violation of the criminal law" and thus his constitutional 
right of privacy was unlal~fully invaded. · · ·. · · · .... 

. . The Leg is la ture has imposed upon the municipality the . :. 
responsibil-1 ty for enforcEtment of the law governing retail liquor··"· 
.licenses. N.J.S.A. 33-:1-

1
')_4,,, Concern for strict regulation at the 

municipal level is furthe reflected in the statute by this · 
direction: · · 

. . . 

· !·.· "To the end tha~ local police and other- enforcing · . 
agencies shall enfqrce this chapter in the interest 
of economy and effective control, all officers shall 
use all due dilige~ce to detect violations of this chapter. 
·and shall _apprehend the offenders * * *." · N .J ~-S.A. 

. . . 33:1-71. . I . . 
i- :.'; . . · In order to qualify for a license, defendant signed and 

·acknowledged a fDrm conta~ning the following: . 

. ·. . . "Th~ applicant. Jonsents that the. licensed pfemiseS . 
·.and all portions ot the building containing same, in­

cluding all rooms, ![cellars·, .out-buildings, passag·eways, 
. clos'ets, .vaults, yards, attics, and every part .of the · 
·structure of which~1 the licensed premises are a· part and 
all buildings used'in connection therewith which are in 
his possession or der his control, may be inspected . 
and searched withoJt warrant at all hours by the Director 

·.of the Division of iAlcoholic Beverage Contro1, ·the.. · 
Director of th~ Diiision of ~axa tion, their ·duly. : .. -, · .. ·: .. ··, 

"authorized· inspect~rs, investigators and agents an.d .. al1 . ..:: 
. . . other of ricers." I . , .. 

t · -.· ·.. -The ·unique posirion· of a liquor licensee· was outlined in .. :.· 
Blanck- v. Mayor and Boroµgh Council of Magnolia, , 38 N .J. 484 (1962) 

. . "From the earlilst history of our State', the sale · . 
of intoxicat1ng·11tuor has been dealt with by the . 
Legislature in an xceptional way. Because of its · ·.. .. ... 
sui generis nature and significance, it is a subject .: , / ... 
by. its elf, to the rea tment of which a1i the analogies .. 

. of the law, appropriate to other administrative agencies,: 
cannot be indiscriiliina tely applied., n (,R •. 490) • ·. · · · .. 

\ ·rn Guill v.· Ma or.-· and Council ·or Cit of Hoboken, 21 N.J. 574 · 
J\ "(195 , the court.para,phrased,.with evident approva1;-the holding 

:.c,f Justice Collins in Hoboken v. Goodman, 68 N~J .I,. .217 (Sup:~<r!·t.<.· 
· '.'.i902), in· these words:. · ". ;. · . ·. . .· .. :· .:... · . , -. '..'-· ... ·' , . · : "' .. , ... , 

.·· . . ·, . . ' ;.. .. ' ' , .. ·.·, 

';. ·.·.· .. n~· *:.~the; ,._sai~' :·:~i .intoxf~-~tidg liq~or at' ~~tai:l>'' . "' 
'is' not l,ori.e of 'the privileges . or immunities ·-of' "c:~itizen~. 
ship protected- by the United States Constitution ·,or., · :. :_·," 
the Fourteenth amendment thereto,' - but is rather a · .. ·. 

: business subject to prohibitio:q or regulation*::*_ *o '' , .. · 
. {~.. 5 84) • . ' ·. ,/ ' ' . ' . . ' . ., . ; ' .: .. ' " . ' 

The. field of activity is such. that entry into it "is not a privilege 
of a-citizen of the state or a citizen of the Uti~ted States." :.,~.~­
·Crowley v. Christensen, 137 U.S-~ .86, 11 S.Ct •. 13, 34·._~L. Ed.-62.0;. 

; . '• .· 
~q .. s9o)..: · 
... : ·~ . 
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.. < · , The Director•s rules and regulations expressly Prohibit:,)\ 
.·. P.ossession in the licensed premises of lottery tickets such as <\' 
.·,,:~:~-~.~ se.ized there in. this case. f2tate Regulation N.p. 20,. Rule 6•:· :·. 

jr~/~*:r~~~e·. ~~rl~aY!~s a~ja~~i~aUo~~ ~~v~~~f!:e~~~ ~~~Iu:it~r his:.~ 
<;~~~~.?ial busin~ss. N.J .• S.A. 33:1-35 does not expressly ·limit the_,,·: .. ::·/1, 
· 1lS~· to be made, of evidence obtained through its provisions~ ... The:,·.; ..... 
1·:).anguage. granting the search power should be "liberally construed"~'· ·· 
·<1n accordance with the mandate of N,J .s.A. 33:1-73. In the light 
;::~r. ·such construction the search of licensed premises he·re ·involved· · 
._._·mµs t · be upheld. To do otherwise would thwart the leg is la tive . ·· . 
··:.Policy·. for strict control, of a business said to be "so prone to 
-~~ils." Boller Beverages. Inc. v. Davis, 38 N.J. 138,_ 150 (1962) •. 

i:~·,< i •• > 'search without a warrant of premises licensed for the )\_ 
, s~le of intoxicating liquor has b~en upheld in other· jurisdictions · ~; 

,j;~_}?ec·aus e · of the $pecial ·nature of the business. In Zukowski v., State, · · 
'·:0'1·167. Hsi•· ·549, . 175 A. 595 (Ct.App. 1934) defendant licensee sought .. · · ; 
•)·to ·~up.press evidence seized during such a search and which supported 
.·an,· indictment against him for possession of liquor upon which no ·· 
1
1

• ·tax had been. paid. Denial of the motion to suppress was. affirm1ed. 
··:The· court.· said: 

·"The search*** was made with his consent 
voluntarily and formally given, under the terms of 
the statute, to induce the issuance of a license to 
him for the sale of alcoholic beverages. The consent 
was none the less voluntary.because of the fact that it 
was a prerequisite to-.. ,his obtaining a license. In thus 
authorizing the search he debarred himself from con­
tending that it was unlawful.'' (175 A. at 597). 

J'.nFischer v. State, 195 Md. 477, 74 A. 2d 34 (Ct.App. 1950) the X 
:s.elzure of evidence used to convict a tavern licensee for operating 
~ horse race gambling establishment· in the premises was valid~ted 

· . on the· same basis of express consent to search. Waiver of the · 
right.of privacy as to licensed premises was also recognized in . 

. Hines v. State, 362 S. W .• ,- 2d 652 (Tex.Ct.Crim.App. 1962); Oklahoma · , 
Alcoholic Bevera e CO?i: Bd:- v. McCulle , 377 P. 2d 568 (Okla.Sup.Ct. 

~'.19. 3 an~ Hurless v. Department of Liquor Control, 73 Abs. 161,. 136. 
:·:N.E. 2g_ 736 (Ohio Ct.App. 1955), appeal dismissed 164 Ohio St. 
·492,. 132 N.E. 2d 107 (sup.Ct. 1956) •. 

. , . : ·~'. 

.. . . : .. : . We ·rind nothing in the record to support defendant 1 s .. 
·'::contention that the search in question was excessive and oppressive • 

. : :'~ . : _Af f uined •. 
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;~fl~±'. .. ; ~PPELLNr~ DECISIONS - MC CRATE v o HARRISON •. 

;. ".., 

-.· ....... :. 
Appel_lant, 

·,.: I;• 

. ' ... ,:.!;;,··;:}V· ' . . . ' ' I . ' 

'MAYOR'. ''AND COUNCIL OF .·THE TOWN . 

~·(:~~~~R;r,soN, ... Respondent. 

·. ) 

-.) 

. ) ' 

) 

) 

.)' 

ON APPEAL, . 
CONCLUSIONS·.:. 
AND. O~DER ... '' 

. ,··, .' 

:~'am~s R.-_, Heaney, Esqe, Attorney for Appellant~ 
·W~lter AG. Michaelson, Esq.,, and Joseph Po .DiSabato, Esq'>) · 
. /("'" ·" · Attorneys for. Respondente. · 

.:· ;· ·1' •• 

:-·ii.' ::. ; ' - ' ' . 

. ':i::;~t-.T~E. DIRECTOR!-. · .-.. . ·:.· '· 

'?/.,:~ __ :'. .·.· .· · ·. The Hearer has filed the following Report he~ein: · 
_·J.:r , . .· ... ; 

i ·· Hear~r' s Report : . ·· .. ; -~ .. . ' ... 

; ~ t, :· ..... 

· · · ·This appeal is from the action of ·responclerit w-here~f, tin.-. 
_."June 2, 1965, 1 t suspended appellant's plenary retail constimptio1i · · 
) .. icense. ·for_ premis~s 613 North 4th Street, Harrison, for ~ perio(l 
<~r-~three __ m.onths eff~ct;i.v.e. June 13th, after appellant-'.':w:.as "found::.··,,::,._:· 
_.•_.guil~y of the:· following charge: . · . .. · . - · . - . · _ _ ·.:' : 
'l '.:··,··, •. :.·.·. '. . . . • ' . .: • • . ·, 

·;,< ;· .... <tlbti o~'.,about.· March 4, ·1965, you· aliow~d/-!)ef-~'i~t-ed'..:.· . 
· . and- suffered: .i:n and upon the licensed premise~. :a. -brawl,,._· 

· ~·cts of v·iolence,. disturbance· and-unnece.ssary-rioise:_·"·"-- · 
:and you allowed,· permitted and ·suffered· the-· license~,·:~··:._ 
p~ace· of business to be conducted in such.a·_·manner·:.:-..: '. 
af? to be.come ~ nuisance in violation of .Rule· 5-:,_ .. : . 
State Reg~a.tion N<;>Q .. 20o" · · . ::-- ... ·, , , . · .· 

• • • _' ••• ·~ • ';. ' •• • ,.. • • ' • ' '. ' ... : •• 1 • 

_ .. _ ~--·". - Upon the filing of the appeal, an order. dat.ed June .-10; 
:196_5, _was entered by the Director staying respondent's :ord~r o~ .' · 

',,suspension -until .further order. hereinG · .. R~ Se 33:1:..,.31·~;: <:; .• · ·: ·: .. ':: <: 
I . ~ . , . • ' , ' , ' . , . ' ~ ' : : . ~ . . ,' 

·,··: -: : •. _:. i -_.; ·.Appellant ··in:'his petition of appeal -ali~g·~~·- that the.->' . 
. ~c.tion· of ~espondent was erroneous. in that "+ t-.was;:illeg~l·,. "; :· 
_·a~bitr-ary ,:·.ilnre~sonable·j)·.· c.apricious,.:·d1scrim~natory.:, ·bas.ed o+f·: \\1_ 
-~Pur.ely· partisa~ .. poli ti:ca:t .·:~onsidera t~ons, . based :·upon :1ns.µfficient: 
:_ey~_d.ence,,_--agai;nst. th~· w~ight ·of: :the evidence. and,.m:iduly:·hars.11· and. 
···:~:~y._e1~~ ~l_:';' .. : - .. ,- . "·"·; -- _, ... : , \ ." .. ·\ ·, ..... · :~ .... ·- ·: . . :. :-. . ," ·,_: . ,. <.; " .. ·.; ·· ..... ·:·. 
·.:::; _ .\ · :.,.-,; ... '.'.;".:- Res~c>ndent ' .. s __ :ah's"w~r ·d·eni~·s·>~he ·a1iegations _ in--~ipp-e'ilartt:'-~j-·: 

'. 'peti tloh of' appeal '.arid 'contend·s that' its ·_ac.tion '''was. based :'on:,pro!»er 
0:a'nd-· s'er.iOUS COil$iderati·on Of·. j;he . e·v_id_ence. -.submitted.,,_ .and . tJ:i~ -,p_erialty 

·. -t-he.r.eort v,i~1s ·proper: ·and'.· :fair .un<J.er -. the·_. ev:t~.ence. n .· ·'.·:·.:· ·:· .. '· '_,, · :.: ..... , · ... .-. -, 
',-" ~"" ,''i'."f> .· . - .~ ... "· .. '_:." .': ... ·'.' .. :.·' ... ·' ....... ;_. .. ·.: .. : ... '.· ... "·· ."'.·.:;.-.:. 1

_:, . ' '.: .. ·:"'., -,·i-, 
. . . : :"·>·.~:The· "appeal was be'ard. :d.e _:ri.ovo. pursU:arit<to·.· Rule 6 of State ,',_· 

, Regula tioh No o. 15, ~i th<f~ll opportuni tY: ·afforded .the a ttorn~·ys . for.".· 
'-the respective parties ·to present testimony·. and cross. examine . 
. wf.tnesses ~ · - · · · , 

. ) . .• .. 
'I ' ~ . ,' 0 • 

;::,/f".-/:,:::.,_':_.· ·'.·.:Edward' Jo Austin. te.stif.ied.· tP,at at lO p.,m·~. -o~·:Ma~ch ·"4/·.-·;:. 
,.l'9.6'$:;·:;aS·.'he .entered.' appellant,' s licensed premisesj he :was: met -.by .. -_·. 
i':·J.opn".:Gormle·y· .who "reque$t'ed· that he·.tvhelp. him- to .. :quiet ·down. the:-·"· , 
., ta~ern; ,,. that ··be s~w Thomas" .. Doyle :.lyin~g_ ·on .the flo_or. afl:d, ".sta;n~1tig·.!:/,· 

\ ' \>'~ '\ ·, ~ ' ' I ' . ', t" ~· ' , + I ' ' ' ' : 1, ' ' I • ,. ' ' ' ' ~, ' ' ' I I ' : ' '' ' .. 1 ' " I ' ' ' I I • /. o,' ;' \ I ' 
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. beside Doyle, Kevin Hoey whose ''face was all blood and his ,·nose .· 
.was busted;" tha. t he (Austin) and Gormley took Hoey "over ''1to his 

. own tavern" which·is "the Cozy Corner, across the road from the .· :: 
t':Dublin House;" that "ten :minutes, or something,.- five minutes" later 1 

.·Hoey· ler·t the Cozy Corner and thereafter tw.o police ·officers entered. 
_··and inquired of the bartender concerning Hoey•s.whereabouts~: Austin: 
· furtb.er testif.ied tha.t he Il;ei ther saw the fight ·nor knew. anything, ,<,.: 

·about what happen~d in appell.ant•s premises. . ... · · · < 
,,, ' ' ' .. ' .. 

. 't · . Edward J.a Mccann testified that·, when he· arrived ·at .. · .. 
·appel;lant•s premises at about g p.m. on the night in question, he<_ 
saw Doyle seated at the bar; that some time .thereafter, while . '.' ... 

. engaged in conversation with a friend, he "heard an argument start": 
and a fight started" between Doyle .and Hoey; that "there was a. lot,· 
of commotion and then the next. thing I knew Tom Doyle was on the . :. · 
floor;" that he and another man, as well as John.McGarrigle (the:'' .. 
bartender,. whq bad come from behind· the bar) tried_ to separate . them·'.·. 
f3.nd he heard McG,arrigile say to somebody ttto call the 09ps;" ·that th~··_ 
fight lasted "Oh, a few minutes,. maybe five minutes;'' that Doyle's./ 
"nose was bleeding a 11 ttle bit arid his mouth and there was. blood .. : . 
in his ·ear;" that Doyle appeared·· to be conscious as he said. to Hoey,>, 
~Leave me alone;." that Hoey left before the police arrived. · · · :.- · 

.·· r' 

. · · · McCann furthe'I· testified that, so far as he could ·s~e,. :.: 
only ·fists were used ln the fight;. that he had no recollection .. 
of :Hoeyts··feturn to.appellant's premises as he {Mccann) was helping 

; . to ·clean· the blood from the floor and piclting up some. chairs; that:: 
as. he .left the tavern he noticed appellant· come in. · · .. :."~:\ .·,.:>,'\·. 

. . . . When questionejd conc·erning the argument, Mccann testifi'ed· 
.. tha. t there were loud voices lasting "a. couple of seconds" but he .... 
,., did not pay much attention and fir st becam~ aware of the fight whel) .;· 
: .. he "heard the thud. n 

· · Samuel Foley testified that he vis! ted appellant's . . 
.. establishment around 9:30 p.mo and· sat at the short· section of the·.:'. 

. L-shaped· bar; that there were five or six people in the premises · ·· 
.. but he did not know any of them; that "a bout quarter to 10 :00" . htf . 
: heard a commotion involving two men who he subsequently learned ~o 1

-

... be Doyle and Hoey and, when he turned around, the fight was alrea:dy· 
-in progress; that Doyle fell to the fl~or and "three or fotir .or the 

· fellows tried to stop them;" that during the occurrence he (foley) 
.. "saw about. three. guys laying on the floor at one time or another"> . 

.. who "must: have:. got .hit;-" that ''this went on about r~ve minute~",',.(. 
,before Hoey :left; that·"thereafter nthe bartend~r. gave me· a plastic'. -
bag full» qf ice· to put<on his [Doyle's] face, and as I started ·to.· 
·do that Mr •. Hoey came . back in so I took the· .bag of' ice. and put ·it:. · 
·on ·the bar and went back .where I was;."· that ·Hoey "started· beating.,_ . 

, :Mr • ._ Doyle again" while he was on the floor; that the bartender did . 
Ot1ot .. go to a telephone ·up to: the time the police ·arrived. · · 

.. ' . . . '~ ... ' : '.., .-

;: .. ·. , . · .FoleyfUrther. testified ~hat, after'. ·Hoey C9-me into.the-!".'.,. 
'premises on the s.econd occasion, he (Foley) asked the bartender for.· 

. change to make :a telephone c~.11 to· the police and he then went next 

. door and induced the, proprietor of a liquor. store who was closing· · 

.the place ·to permit him ·to use the t'elephpne in order to ~all the . 
·.·police.· The time- he. made the call was n1o:OO o'clock .right on the· 

... ·' d 0 ·~. '~ ' : " . . ', . ' " ·. ) . . .. 
t.:.: ·:', . ~. ·' .'. · · . ,,.. . · K.~vin M. Hoey te.stified that he was uncertain as to the ~.' 
< tinie ·he ~entered appellant• s premises on Marc~ .4, 1965; that he ~at:_ 
: "'.~t the bar_. two ·Seats away from where Doyle was seated. He asked ·" 
"'I)oyle _t,'f.o~ :' s_.ome· .mon.ey·' tha t 1 he had owed me, rather· politely, and he'.:. 

· :·:.,'gaye me .. $5: .ra~her politely" but. therea:fter he and Doyle· engage~:· , .·>· 
' ~· '• • ' f . ' • • •• . ~ ' ~ : • : ~: .: . ' • • 

·.<·!'', 
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· in not a loud but heated, incoherent conversation, including the .· 
use of dirty remarks and calling each other nameso ·Hoey stated 
that he slapped Doyle Hin the mouth" and then each apologized to . 

. ~he other and he offered to buy Doyle a. drink. Hoey did not knol-r>· 
whether. or not the bartender was behind the bar at: the time. He · · 
further testified that nabout fifte·en minutes after·the argument 
the slap, the apology. He go~ up and left. Now, I didn't ·pay a~y· ... 
attentiono· But then later on when he was coming back from the· back· 
room or h~ might have been playing pool, he might have been in the · 
bath:oom, I don't know, but he hit me with a bottle;" that he then. 

·knocked Doyle down and started kicking him;: that, al though he did 
· .. not recall whether .he punched Doyle or· pushed him down he knew he· 
·, kic~ed ~im; that he did not think he kicked him in the' face but he 
.'did kick Doyle in the body' and, although he didn't keep track of .. · 
::'.the time,· he estimated "the fracas lasted about two minutes .. " that>. 
a couple of men grabb~d him and he hit another fellow but h~ did not 

··know him as "my eyes were almost shut. I couldn't very well see· · ·· · 
anything except Mre ·Doyle-!" that he had no knowledge where the , 

·bartender was during the incident but remembered leaving with Austin 
·.and Gorml_ey ~nd .. going across ·the street to his wife's tavern. . · 
·l~the~more, he testified that he had no recollection of coming back 
t~ appellant's premisese 

. ' ~ ' ' 

· :.. .·•> ·._ . Thomas Doyle testified that he visited appellant's premise: 
at_ . .9:1'i5.1 Pcm. on the date in quest~on and, while there, Hoey and he 

. ~ngage~l in /.~~conversation concerning money; that "I owed him some ·· · 
·;:,.money,.; I .. borrowed some money off him, and I had change_ of a ., 
.-ten>.do_llar bill. in fr,ont of me and he says, 'Hey, you got more 
,1noney< on .. ·the ·ba.r than I've go~ in my pocket,' or words to that 
·,~x,tent-' .so· I ·,_ga_V:e him a five and it didn't seem to please him .. ·., 

.':'.because. he reached over and he picked up some more of the money.. . 
;::.How much he picked up, I don't know. So when I protested he belted· 
. me in ·the mouth; vw that Hoey walked away and he (Doyle) followed him .. ~ 
·etto· try and get . the· rest of the money off him" when Hoey "belted 
)n.e good ··this time;" that he neither remembered apologizing nor where. 
·the :bartender. was at .this tdme; that he had no further recollection: 
of.wh,at ·occurred _in appellant's premises but all he recalled was · ~-· .· 
·"waking up in a cell in the Harrison jail the next morning;" that he:: 

<~:~was. taken to West Hudson Hospital where he remained for a period of. , . 
. ·<tw:elve days, being treated for "three fractured ribs, internal, 

.. O:.b1eeding,·of the kidneys, laceration of the right eye, pneumonia . 

. ·:_and._.pleurisY0." ··(These· injuries were corroborated by the medical 
.:>··:r•eports>from Wes.t Hudson Hospital, marked as an exhibit herein.). 
'.·.After leaving the hospital Doyle had six loose .teeth which were ... 
·extracted. Doyle further testified that the bartender is his wifet.s . 

. ":·nephew. and that he had no recollection of ever striking Hoey with 
ta: .. :.:bott.le e. ·. 1 

' . ·~ ~ . . 

. . John McGarrigle, al though admittedly disqualified to be 
_employed.on licensed premises, was acting as bartender on the night 
:.in_question •. He testified that "near 10::00 o'clock, I think". he 

.. observed Hoey standing at the· bar near. Doyle and then saw Doyle get 
.. sla.pped.; ·'~fter which Hoey apologized. He further testified that he .. · 
. "started pouring beers and Tommy got up --'' and a fist fight ·started 

·.;between Doyle and Hoey which lasted anywhere between two and five 
·: .. ,·.minutes;->tbat. ''Doyle got knocked down and-. there ·was some blows . 
,_::exchangedj .Tommy was getting the worst of it, and Kevin left;" .that 
,Hoey kicked Doyle as he.lay on the floor, at which· time he (McGarrigJ 

·.came. from behind the bar while ·others were attempting to stop the 
·brawl;\that: .a ,couple of -the patrons were pushed to the floor and he. 

·, · ''g_o~ pushed·· back;.·" that Hoey left but "about a minute and a half. · ·. 
·, ·1ater"returned and, as Doyle lay on the floor, Hoey_ "smacked him 
· ,. ~~.:::·c.ouple··.-·or times and· the:Q. dragged him. behind th~ bar" and left;. :. , 
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that at no· time did he_ call the police or the. hospital although 
he recalled «y_elling" for. somebody to call the polj.ce. · 

.. Police Serge~nt Virt~eii-t Pagano. te-sti'fied "'that .·he -arrived 
at apipellant•s.premises· after 1o:p.m. and·that'Othe disturbance had 

·ceased and he observed two police officer·s·: who -had pr"eceded him 
to the_'premises taking· Doyle to· the hospital.;. _Altholigh at_. . 
previous -times ·_police had been· dispatched ·to,--· ~-ppellant' s· . premises,. 

-the alleg·ed dis put~ or disturbance had ended. arid no formal - . 
·.complaints were:.made.,. '. -.· .· . 
. '.. ' :" .... 

·. ·._: ._· :· . -_.-:. William' Fallon,: ·Act.ing _Captain.of_, .the Detectlve. Bureau, 
. testified- _that the police records indicated that at· times police 

are s·ent to .the are_a in· whicJ:i appellant•·s premises· is located 
-~-but that ·he has"<no, personal· knowledge of· any' fights.· occurring in 
·.appe11apt9:s. establishment. ··, · · · · . .. . · " · · 

.>_: ._., _· .:'-'· · .. · __ .-:. ",.-.-:_Appe'itfu.nt _ t$s.tifie~·- th~ t .on- Ma.rch':.41;h. he :r.ec_eiv~d a 
-. terephone·_. call_· that there was a- fight· in: ·his· tavern and,- when he 

.;.-:arrived -t~ere immediately after_ the police; the.··di.sturbance ·was 
over~·-.;_He further testified.that~. with.the exception of the matter 

._._nmi, µnder. ,consideration,-.he_·was. never charged W"it_h>~ny. v.iolation 
.(>f:_ :the AlcohC?lic. Beverage, Law_o _ _'Appella·nt· contends ... that re.spondent" 

.:w:as .-influenced 'by political ·considerations .-as -the penalty imposed 
was:::·exce-ssive • .' -I:n order to substantiate his·. coritention:·with. . - -

.· .. ·refere·nce-, to.·~the"·penalty; appellant* s ·attorney-..·questioned the 
. -~ ~o'Wn· Clerk _in_.,an. a_t,tempt to show that other· licensed. premises were 
·_given··'.lesser: pen~ltie s by· respondent . for seri_ous. offenses. · · 

,; . ~· ·: i'haVe.carefuily examined the t~stiniOny ~f the witnesseS . 
. <'.)lho_.,-.were· p~esent when the _alleged occurrences took ·place, and I 
·:.was·:particular_ly impressed with the testimony\.of .Samuel Foley. He 
.<.'.:t·estifi49d"·t.m~t he had. been 'in. appellant~-s- premlses, on only one 

>; _occas~9rf pr·i,ar· to'. the ,date· in question, approximately four o_r five • 
-- :-~. YE;?ars:·;·ago·, : ~nd· did not know ·any of the patrons or the bartender.. :: 
.·~·-:'·T.ne ·'ot~er. witnesses ·consisted of the bartender, ·the two . comba tant·s 

·.i:·_, (thEf·\.r~fe ·or one ·being the aunt of the bartender)_; and one regular.· 
. ··_·.patron of ·the _establishment. lt'oley was the. person who called the -' 
.· .. police· when. ·Hoey re-entered the premises on the second occasion· · · 
·.·:and .. resumed. th~. attack on Doyle. · .As - stated· by Foley, and not i , 
. cqntradicted by the bartender, the latter made no at~empt at all·.-_ 
. · to call the.· p9lice or. the hosp! t~l al though Doyle was lying on · . , ... 
. -the r10·9r· and,· as some of, the witnesses said, was unconscious for a·\ 
·". 'c9ns:fderable --1.ength· of- time.· · · : . ·. · · . ·· ,, . · . · 

.•.. ·· .. ·.. . • w~bSter de.rines brawl .as a. n16ud~ · ~hgry,' 6; d1s~rdeily . . . 
.,·'qua~~e_l '.;······"'-~,.rough :i:ioisy. and often -prolonged hand-to--hand fight. . ." ·.·. 

_,.:._ta- barroom···hra.wl)." · Webstere s · Thfrd New International Dictionary'· .. ' 
.. '·:unabridg·e(f~ ~: See·. also ·Plikaytis v. Harrison, )~ull",etin .. 754, Item 1. · _· 
::·:'·'~-'~ ~ ••• '~· . ·.~· .)., .. ~ '' ••. . ,··. • ... : .• '> •. ,·.·, . •·. ' '.·.~· 

. -':;'.-:-:_··-,·_ .. > '.-· ..... The ·incident wherein Doyle-·was .. s,t~u~k --by. Hoey,· causing; 
:··him:.to_·fall· to the floor_, lasted_aminimum ... of five·minutes.·. The:,.-.:: 
·_·.-ba:rtende~ most ·certainly was, or should -have· been, aware, when: .. ; , ·· 
·.Hoey. -had· previously slapped Doyle, that further. trouble could be: ..... 
· ·antiqipated •.. Therefore,_ instead of ignoring the :ma'tte:i-_; he_ was".·'.­

_: under a duty. to request. Hoey to leave the premise.s and; if· he -·' .. '· " .. 
.. <::.refused ... to ~-do" so., forthwith to seek assis~anc~ .. fr9m' the ·poli~e~ .. " .. -... -:-~-

'( . ·. · ·. · .. ··,; :ft 'has been' con~istentiy h~~d· t~ t a 1.ic~~~ee or .. ~t~r,: . 
. ,->_:.person "in'" charge of. licensed' premises cannot s~and ·-ia1y by and····>'..: .. ': . 
. );:~" .. witness·_ :a. ,brawl, ·acts . of violence or .. other .serious -occurrenc_e -. .... : . _'. 
,-:~ ~~t.h.out.~.us,ing_ every ~Il1eans. ~t ·his· command. to_· ·s~op :tlq.e_·:·<t;tstu.rban_~~ ·-:· 

.":·:;~-~5:;: ~~ .·. : . \'' ·. 
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and prevent tts recurrence. In this instance it is clear .tha~ .. 
'· the bartender failed to meet his obligation for reasons best . 
·.known to himself • 

. , Under the circumstances lierein, I am satisfied :tha.t.: ·· 
a· disturbance, acts of violence and brawl took place on appel--:· ·: .. 

~ .,_. lant Is • premises" According to Hoey' he and Doyle·, 'during an . :· ... · 
: argument., engaged in a lieat.ed discussion accompanied by "dirty.· 
··''·remarks" before a physical; assault occur_red.. Shortly there~· ·. 

after the fight involving the parties in questlon: resumed. Ho.ey. · · · 
then left appellant w s premlses for a period of time but ·retm-ned .. 
·and ·continued to assault Doyle. · 

:,, ,, 

In Connor v.·Fogg, 75 N~J.L$ 245, Sup. Ct. 1907, the 
. ·court, in considering the terms "allowed, pe:I"mi tted or.-.. suffered n, 
:··stated: 

"To permit is defined as meaning t6 authorize or · 
to give leave (McHenry v. Winston, Lt9 S .. W. Rep. 4), b11t 
the term •ptfrmit' has been often used synonymously with 
'suffer,~ so that it may be said that one who suffers the . 
doing of a thing which he might have prevented permits 
it.·" .- ·-· . . 

Because of the bartender's conduct, the licensee must 
'b~ held accountable for the violatlon permitted by his.employee 
(Rule 31 of State Regulation No. 20) for allowing, permitting· · 

·'and suffering a brawl, act of violence or disturbance~ oh the .. · ·" 
licensed premises. 

It is apparent that, in the absence of a prior·adjudi_: 
·cated record, ·the penalty imposed herein is quite severe. How­
ever, in fixing a penalty, the local issuing authority has a 
right to consider not only the offense but the offender and all 
.of the surrounding circums·tanceso -In the _nature of things, .. · · 

·:.penal ties-·-ca.R.l:e identical only by accident. The sta·tute con- ... 
:templates individual treatment of offenses and offenders and,-·.·~)~ 
in tre absence of arbitrary, discriminatory, oppressive -or· · .. ·. 
9therwise palpably unjust treatment, the courts will not inter~,·· . 
fere. DeFebb v. Davis, App .. Div. 1962, not officially reported,'·_;. 

. reprinted in Bulletin 11~82, Item le The power of the Director , · 
:. to· r·educe or niodify a penalty imposed by a municipal issuing , . · 
··authority ·will be sparingly exercised and o·nly with the greatest _ 
qaution. · · Russo v. Lincoln Park, Bulletin 1177, Item 7. · See ~- . ~, 
also Benedetti v. Trenton, Bulletin 1040, Item 1. ·· Any ·plea· to~·.::··.,; 
~mitigation should be made, if at all, to respondent·:, .which.may:.: 
.gr,ant reli~ef in the :event that the. members thereof ~ete!>mine" · ,., 
~that such action is .advisable.· In Re .Bischoff,, Bulletin 53·; 
Itein ; ~ the Commis·s.io.ner pointed otit that it is within the · , ,· 
'.:jutisdiqtion·of the municipal issuing authority to modify a.-:. · ,,. .. 
. P~·nalty,.prev.iously imposed where th.e fact~ warrant it. ·" · " ' · 

: ' , , . rt ~s r~commended that an ~rder be ehte;ed a.ff irniing . :· 
.··:respondent •s·.-action, .dismissing the appeal, and ·fixing the effec-· . 
. . tive date·s·.:·:for the suspension .imposed by respondent· and stayeq: · 
.Pending the e.n~ry .or· the order herein. ··"·'-" 
•" I ' ' ' ' J l •' 

. : ' 

: -.~ . ' 

', ·-.-
.' 

·r . . '· 

Conclus·ions and Order 
'. '':. 

>:.,: ' ..... · .--Pur$\mnt to. ·:Rlile. ·14 ·ar-.st~_te Regulation. No·o i5~'. the·: .... ·"-'>.:· 
", .. att<;>..rney.,fo;r. appellant filed except.ions .to .the-. Hearer's Report' .. ·' 
('.;:~nd' ;~wri t~·~'.n :"a'i·gument 'in' substantiation the~eof. ' '·. . . . 

,; ... • ' ,l ; ~ ~ .... ' • ' ' • • • ·' • 
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I have considered all of the exceptions :taken to the 
Hearer's Report ·and find· that. they· 1ack meri.t. · 

. -

:·:.. . .... ··. ..' Art~r. ca~ef'ully cons:l.d~ring· al:t ·.of, th~:· '·evidence. addu_ced 
.. :. in this· matter1 I .·concur iri the.)findings arid :conclusions :o·t the · .: 
·::::H~arer }l:P.d adopt them _as my. :conelu~ions here_in, except so much 
_··.thereof. as char~cteri~es the penalty ,as. "quite .. severe"·· · .As :'to . . 

.. :this; .it ·1s my,-_.vfew·t:nat under all of· .the.·facts and circumstances,,.· . 
. :;the penalty is amply warranted and fully justified. · ... · 

, "' . c.J: shall:,_therefo~e,· affirm the action of respondent and 
·. r~impose .the· su8pens1on of license• 

' ·~ ·_. 

· ·Accordingly, it is, on this- 29th day of December, 1965, 

· ~· . ORDERED that Plenary Retail Consumption License C-2, 
· . issued by. the Mayor and· Counci1 of the T·own of HaI'rison. to Robert· 

:Mccrate, t/a ·Dublin House, for premises 613- North 4th Street, . 
·~- Harrison, be and the same is hereby suspended for ninety~two 

.. :{9,2) days · (the equivalent of t~e original suspension for· three 
·months from June 1.3~ 1965 to September 1.3, 1965)., ·commencing · 
· at 2:00 a .• m .• Wed~esday, January 5, 1966, and terminating at 
.. · 2:0.o _a.m.-. Thurs<i:.~Y, April~· 7 '· 1966. · 

· JOSEPH P. LORDI,· 
DIRECTOR 

5. ·DISCIPLINARY PROCEEDINGS - SALE TO MINORS - AGGRAVATING·. CIRCUMSTANCE 
- LICENSE SUSPENDED FOR 75 DAYS. 

· In the Matter of Dis-c'iplinary 
Pro.ceeding s _ against. 

'~ .. Joseph A. Strada, Jr. 
t/a·Streda Lotinge 

. 6615 Hudson Avenue . 
.West New ~ork, New Jersey 

) 

) 

) 

) 

· Holder of Plenary Retail Consumption ) 
·Liqense C-59,· issued by the Board of 
Coinmissioriers o.f t;tle Town of ) 
West New .. York. · 

···~ ~ -- - _ . ....;.· ~ - - - - - - - _· - - - _). 

CONCLUSIONS 
.and 

·.ORDER 

_:}A:t~iand.~±/ ·A. ':_'·A.braJAs9n, Esq.,. Attorney ro·r~. Licens·ee. 
· ::~.~war~ F.~- ~'brose, Esq.·, Appearing for" .Division of Alcoholic 
'" ·.:.:"" · ""· · .· , · · . · · :\ .< .. · ', :'·. .... · · · · · · · Beverage Control •. 
._.<BY:~·THE :DIRECTOR:":.·' .. : . 

,. '· J':< :: ~' ,' t • f • ,.·.,, ·. !: I ~ '•,., • ' ' , • •' T ' 1 " ' 

.<·'.·,\ ·: '.'. " . ' '., .. '' .. ' '· '. . ., . . .. ; .. · .... · • · ..... ·., . ·:: ·. .. 

··,;<;:.~:;~.;" . >· · ... ,'·: .Lic.ensee· ~~1e~ds .:!!Q.!!"VUl t .:t(>. a '_·Charge., ·_-a~leglng· ·:that .·on .. ; .. 
: ; 1'..:.s:¢.J)t,e1h~~z:.,.:,3~·:199 5 iJ~.e,:: sol9- . 4r1ilks of ·~~.er,'· and· mi:s:e~,:'·'d:rinks. ·to,_;->'>>.[/: . 
.. . •.);:W,~lve>m.in9.rf),·>;o?le.,;age'· 16, :~a.~~ .. age, .171-,,,:five .·age·· l.8f···thre.~·.· age ;/191:.;::\. 
J'~NLtWo'iigei',,20/'in:Yio;L8:tio~,6f-Rule l'.ofrState RegUlatlon· Nc)/,2()/ 

i:J~\~U.:r~;·~,::~:C:~;,: . i~:~.~zif_<;~~a;>,r~c~rd, · but · -~_Onsfa~ ~i~g ':\he-•.f i~:rat'io~'..~~:,}.~'t\.·· 
",;:;'~::~~·~tay~,t~:';i:· ~~Y:: ',:th~·. :ag.e$·. a:p.d , the numbe~ of, mi·nor.s-.: invpl ve·d, ·as.'.>welr::;i 
A;>~.~f~P.~fi:co·~~f?sive,::,pl.e~.:entered, .the lic_ense· w:!;.11. b~·-:9uspended'.":for.:. 
·:·.·;,i;.'~'~!0.·:r.L .. ~Y~tiye··\d~JS'~,.·: · .~ ·.: , :: · , . · . · : .· .·· ·;. · : ··.. . "·' -> "< .. ;c· ;., .:<,' .... : ;: ' ·,. 

<:'.'.f~·~,ota.fr~1y;· it is; On this 29th- day.of I>eiiel!'ber/196~, ·.· 
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. .... . .. --~RDERED., t~at P~enary Retail ·consumption License. -C-59,., .. ::y,;,,-
issued·. by the Boaro.-·o-r Commis_sioners of the Town of ·we:st New Yot.~·.;:~·:, 

. to Joseph. A~ Stra.da; :.J., t/ a Strada Lounge, for pr.emis~s. 6615. ·- :" ~:: 
- '<fiudson"Avenue,. West: Nevr York;,· be-· and the sa.tne is hereby suspended·.~:~·,:: 

fqr·,s·eventy.-five (75} days, commencing at 3:00 a..m. Wednesday,." ... ·;><: 
Ja,nUa.ry. 5'.,- 1966, ·and terminating at J~OO a~m .. Monday, March 21,~ . · 

. 1966 •. 
·. ·.· ' .. ,. - -. ; . . . . ,., 

··:. ,' :' . 

. JOSEPH P .... LORDI, 
DIRECTOR 

DISCIPLINARY PROCEEDINGS - ALCOHOLIC BEVERAGES NOT .TRULY LABELED .­
LICENSE SUSPENDED FOR 20 D,AYS, LESS 5 FOR PLEA •. · 

·In the Matter of Disc:tp·l.inary 
.. Procee~ings ag.ainst · · · 

Mlkedan, . Inc.-: .. " . 
t/a Ritchie'~ Tavern 
~74 H~lsey Street 
.Newark,. N El J. · 

) 

) 

) 

) 

Holder of Plenary Retail. Consumption ) 
Lioense C-239, issued by the·· Municipal 

· Board of Alqo.holic Beverage.. ) 
· Control· of the ·city of ·Newark 

- ....... - -·- - - - -·- ~ -·--.- - -.- -.- .J. t • . . 

CONCLUSIO~S 
and .· 

ORDER 

'Licensee, by Daniel P. Marchese, President, Pro se.· . 
Mqrton B. Zemel, Esq., Appearing for Division of Alcoholic 

Bev~rag~· Control. 

BY THE DIRECTOR: 

. .- 'i.".) 

. Licensee pleads non vul t to .a charge alleging that· on 
~eptember 8:, · 1965, it possessed alcoholic bev,erages in· four bottles 
beating labels which did not truly describe their contents, in 
viola ~ion of Rule 27 o-f ?ta te .Reg'Ula tion No_. 20. ·-

Absent prior rec.ord, the· license "will bE:? suspended:_'for;_ : " 
. twenty ·days, with remission of five days for the plea. ente·red,-:· ... : 
··leaving. a n~t suspension of fift·een days•· Re Al's .Cafe, }3ar, Inc.' 
BU11etin 162·?-, Item ;. , . · . · · · 

A;ccordingly, it 1_~, on ·this ~Qt~ day ·~f Decemb~r, .1965, ,; ·, 
. . . 

. ,, · ORDEREJ;:> .tnat .-p:renc1r; Ret~il. Consumption :License C-239 ,:· 
·.issued by the Muni.cipal ~oard or· Alcoholic Beverage Cqnt~ol or· 
.the· City of Newark to.Mikedan, .Inc~;. t/a Ritchie's Tavern, for 

.· ·premis.e-s .27.4 Halsey Street, Newark, . be and the same ·1s hereby 
, ·susperiO.ed for· fifteen. (15) days, commencing at 2:00 a.m. Thurs-: 

:_;·day, January 6,. 1966, and t·erminB:ting at 2:09 .aom. Friday, . 
January 21,, 19,66@. · 

·"..;.; 

. . . . . . 

JOSEPH Pe LORDI, · 
DIRECTOR 
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DISCIPLINARY PnocEEDINGS - SALE IN VIOLATION OF STATE REGULATION 
:NO. 38 - LICENSE SUSPENDED FOR 15 DAYS, LESS 5 FOR PLEA - CHARGE 
OF SALE BELOW FILED PRICE DISMISSEDo 

In the Matter.of Disciplinary 
.. Proce~dings,_'against 

The P.oint Tave~n, Inco 
1 Main St~e~t · 
Matawa~, New Jersey 

) 

) 

) 

) 
Holder of Plenary Retail Consumption 
License C-3, issued--·by the Borough_ ) 
Council of the Borough of Matawan 

-~~~-~~-----~~----~ 

CONCL-qSIONS 
and 

ORDER 

Rosen & _Kanov_, Esqs ... , by Leon M. Rosen, Esq., Attorneys for. 
Licensee 

·Edward F • .(Unbrose, Esq., Appearing for Divisio:ilof Alcoholic 
Beverage Control • 

. BY THE DIRECTOR: 

The Hearer has filed the following Report herein: 

Heare.r 1s Report 

L_icensees pleaded !!QI! vult to Charge 1 and no~. ~_uilty to 
Charge 2, as· follows: 

n1. On Saturday,. August 28, 1965, at about 1:25 
a.m., you sold and ·delivered and allowed, permitted 
and suffered the sale and deli.very_ of an alcoholic 

·beverage, viz., a _pint bottle of Calvert Extra Blended 
Whiskey, at retail,. in its original container for con­
sumption off your licensed premises andcallowed, per­
mitted and suffered .the removal of said alcoholic 
beverage in its.original container from your licensed 
premises; in violation of Rule 1 of State Regulation 
No. 38. 

''2. On Saturday, August 28, 1965, you sold and 
offered for sale, at retail, directly or indirectly, 
the above-mentioned pint bottle of Calvert's Extra 
Bl~nded Whiskey, an alcoholic· beverage, at less t~an 
the price thereof filed with the Director of the 
Division of Alcoholic Beverage Control; in violation 
of Rul_e 5 of State Regulation No(!J 30." 

In view of ·the confessive plea to Charge 1, I shall con-:­
sider the facts and issues rel.evant sol,ely to the disposition of 
Charge 2o 

Two Division agent·s participated in the inve~tigation 
.which culminated in preferring the above chargese 

· Prior to presenting the factuai picture, the attorney for 
the Division and the attorney for the licensee stipulated that the 
date in.each charge be amended to read "Sunday, August 29, 1965" 
instead of Saturday, August 28, 1965~ · 

. Agent M testified that he and Agent B and two other agents-
who .did: not actively participate in this investigation arrived at 
the, vi.cinity of the licensed premises at 12; 50 a.me. on Sunday, 
August 29, 1965, 1at which time Agent B-entered alone". About, two 
minutes .ther~after.,. Agent M. entered the licensed. premises. 'and .. 
took".-a- seat at, the· bar about four seats to the right of Agent B 
Mrs. Elsie- Balf"was tending bar .. 
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~ ' 
Upon ente.ring the licensed premises, Agent .-M ordeted and· 

-was served a glc.ss of beer, in payment of which he gave the barmaid 
a $-5 bill. The beer co~t 1-5¢ and he received four single 4ollar 
·bills and coins from the barmaid. At about 1:20 a.m. he purchased 
a· pin:t c;lf· . .iCalvert whiskey of Mrs .. Ball, giving her three of the' $1 
bills from the change of $5, and left the tavern •. It had been · . 
stipulated that the filed price for the item was :$3~05.· 

.. . · .. : . Under vigorous cross examination, the agent ts version of 
·the.occurrence did not vary. He stated that he had control over 
:his mon.~y apd he did not see Mrs., Ball pick up a nickel from his. 
· chang·e on the bar., He did admit tha~ he did not. count his change 
when he :gicked it up.. He denied paying for the beer wi.th a fifty­
cent coin ~.nd paying for the bottle of whiskey with a $5 bill. · 

. Agent B testified that he entered the licensed premises 
at 12:50 a.m~ on Sunday, August 29, 1965, and took a position 
midway at the baro He ·saw Agent M and the barmaid (identified as 
Elsie Ball) engage in a short conversatione Mrs. Ball turned, 
reached .on a sh.elf, took down a pint of.. Calvert whiskey, put it 
in a paper bag and handed it to Agent M. Agent .M handed the 
barmaid _th.ree $1 bills and she went to the cash register with the 
three single dollar billso · -

On cross examination, Agent B reiterated that Agent M 
paid for the bottle of whiskey with three $1 bills and he did not 
see Mrs. Ball pick up any· change from the bar. He denied that 
Agent M entered the men's room immediately upon entering the tavern•· 
and that he asked Mrs,.·Ball for the bottle of whiskey immediately 
upon approa.ching the bar. , He conceded that -he was not watching 
.Agent·M•s change all of the.time. · 

In behalf of the licensee, Elsie Ball testified that she 
was employed as a barmaid; that Agent M entered the tavern at 1:00 
p.m., first went to the men's room and then ordered a bottle. of 

-beer which he·paid for with.a fifty-cent piece. The beer cost 30¢ 
and she gave him a·dime and two nickels change. After Mrs. Ball . 
admitted the sale of the bottle of Calvert, she testified as follows: 

''He gave me a five· dolla~ bill. I gave him .back 
two ·one dollar bills. I rang it up. He had change 
fr6m the bottle of beer of th~ firty cents he had 

. given ~e, and I took a nickel from· the change~" .j• '. 

"_,. · · ·:· ·: On .cross examination,· the witness admitted .. that she knew . 
. the price'..of the bottle of whiskey was .$3 • .05 and she·· explained the 
trahsac~io.n as follows: 

"Q You knew the price.was $3.05? 
· A That is· right·;. · 
. Q When you took the fiv~· doll~ar bill. frpm hlm .you· 
' s~y you~ went ·to the re·gister and'··~ang it' up? 

.A I' certainly did~· , . . . . · ·_ .. · 
Q What dict~you . ring up? · · 
A ~hr.ee dollars, and I went back and took a nickel. 
Q Then what did you do? 
A Rang up five cents. 
Q Was there any reason you did not ring $3.05 at 

o·ne time? 
A Because he had given me a $5 bill and I gave him two 

$l's .. wna.t was the.use taking a nickel from a dollar. 
when he had 20· cents laying on the bar?" 

. , ". ".>.. It is. a firmly established principle that disciplinary · . · 
· :.::·>p.ro.ceedings against -liquoL 1 i.censees are civi~ in nature and r~quire 

:·· .proo£ py a preponderance of v~~e believable evidence only.. Butler 



' . 

·BULLETIN·l658 PAGE 15. 

Oak Tavern~. Division of Alcoholic Bevera e Control~ 20 N.~~· 373 
1956 ; Hornauer v. Division of· Alcoholic Bevera e Coritrcil, ·. 4~- N.J. '-·· 

Super. 501 1956 ~·· This principle was resta.t.ed in Ho~1ard ·Tav.ern, 
· Inc. v~~- Division of Alcoholic. Beverage· Control (App.Div. 1962) ,-
. not officially reported, reprint,_ed in Bulletin 1491, Item 1,-. where 
the court said: · · , · · 

· "The truth of changes ln a proceeding before an 
admiriistrativ.e .. agency need be established· only by._ a 
prepondera~ce of the believable evidence, not beyond 
a reasonable clo.ubt.- Atkinson v. Parsekian,· 37 N.J. 
143 ,, · 149 (1962)." . 

. . 

The ·-general rule in tll:ese ,cases is that the finding must· 
be based on competent legal evidence and must be.greunded on a 
reasonable certainty as to the probabilit-ies arising from a fair 
considera ti.on ~f· the ·evidence. 3~A d •. J~·s •. ·Evidence, ·sec. 1042. 

. . I have· .c&.refully weighed, ·evaluated ·and considered all of 
·the· material .testimony presented in 'this. proceeding.- I am persuaded 

.. : that Agent M •.s testimony (buttre;ss.ed ·by the· testimony of Agent B) to 
· the: 'ef·fect· tha~ ;the barmaid accepted three single dollar bills in 
: . payment of _the pi_nt bottle of Calvert's "!hiskey presents a true and 

. · ;· accur~t..e ·.account of 'the. occur~ence.. I. ain .convinc~d th.at the expla-
· .. ··.·nation· given. by the barmaid, Mrs·. Elsle Ball, that' she m~~e two 

separ·a~e : .. transa._ctions in r.ecei ving payment in the sum of $3. 05' is 
.'r.. improbable, ·contrary to common experience and incred.ible. 

. . . . .. Wbile_.~a: finding of guilt should not be made where the 
evidence is_ in se'rious conflict and equally as consistent with 

'·irµlocerice: as with guilt, nevertheless a categorical denial by the 
' ,.licens,e:e; .. shotirq···not be permit·~:~d~ to overcome clear and logical 

·. :~·: ~v_idence to., the contrary •.. 

.. . .' " . . ·.It is. a fundamental principle that a licensee is respon­
·· s.ible f.or. the misconduct of his employees and is fully accountable 

;. ·.for · .. their ·activities on the licensed premises. Kravis v. Hock, 
· ·. ~ 1.37·.N.J~.:i..·. 252 (Sup.· Ct. 1948); In re Schneider, 12 -N.J·.Super. 449 
.l': .... {App.:Diy.~: .. ·195i).r .Rule· 33 9f. State Regula tion. __ .No. 20. · · 

,·_ ~ !~ ... : ~.· ... · ;. ··:· ·... . .: .. ,:. ~.; ~. .• . . . 

· ~:::.:·:-.,,,.,_·.·,=_:;_· ·,·;~· :t,,··c·~n'clude·, and, I find· tha't the Divisfon has established 
. thf('··~r~tp.: .or. Ch.B.rg_e 2 l;>y a. fair preponderance of the credible 

~.:>:·;'ev1dence,'j··-i.ianc.t·. r.r.Ekommend that the· 11ce~see ·be f.ound guilty of _said 
·>:.':· q·~af~·-~.· 2,~:/ ... -· . :· . .. · · 
.<~ .·~/:.,.,-;/ .. · ':, > .·'.l'he .licensee .. has no prior adjudi.cated record. It is 
, ·:;:.f-~·th,er .r.ecom~erided that -ah order be entered suspending the license 

~;··_, _on·.:'·.th._e··.first ·charge· for fift.een days (.Re MaesmJ Inc., Bulleti~ 16_~4, 
; ..... ·~;I,tem,._2)- and. on t~e s.econd charge for J~.en .days ~Re City Hall Wines & 
· <~·,:-1iquors,.:.rnc."-, Bulletin 1615,· Item 7) without remission for the plea 

·'.,to.". Cha~gt3 l,· in view· of. the contest on Charge 2· (Re Edna W. Fuller 
Company, Bullet.in 1545, Item .3) , ... making a total suspension of 
_:twenty-five" daY:s !t · · 

_1·, ; • ' ' . . 

•,' 
': ,• - .. • •. Conclusions and.Order 

. ~ .. : ,~ • 1 . '· ...... ~. . '. : ,. J ~ • • .__: 

·":<,'·.:.- .. ·. ·. · · .. < :·.Havi~g,_,·ca·~efully ··conside.red the eµtire record ·herein, · .... 
• "r .in~luding ·the·. trapscript · o·f testimony,· 'the 'Hearer·' s report and . >._:· · 
.:· .:.': ·exceptio'ns· the ir:e.to; .·I ·cannot adopt the Hearer 's report in· whi.qh: he·,~ ~· · · . 
... ,. recommends ··that·. the lie ens ee ·be found gull ty .Q.f Gharge. 2. ·. The .. ... ·~. ·.; .. 

. p.roof s ,"· in.,.my :·opinion, fail· to . suppo~t t~e c~arge ·by a fair , ,. ' .. 
:.·.pr~pon~eranc.e'. of the believable evi9-.e~c:e. Under .·the circumstanc~s,., 

:,·-'t.:find.the 'licensee not gui~ty of Ch~r'g'e. 2. " ·,'.. 
,.... .·, ... 

. . 
1 ·,, 
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"·'·.Since the ,plea of-·non vult to Charge l,.was ·entered'. ·"_.·.· 
pric)r ;to ... the date of hearing;-the license will ·be: suspend·ed··_on ·''.., .. 
the·· first" charge for fifteen days, wi.th remission of -~·five days 

-~-~·r· .. _\_the .;plea entered, leavipg _a net suspensio~·,:of- ~·e..Ii'A.~¥~:···~·,,.,: ... : .. ::'. .,.· · .. 
. . · ". ... -:.:, Acco-r.ding~y, it is, on this 10th day O:f January .l966, 

• 1" ' ' '. • • ' .• ~ • 

. . 

_-·.; ::~-.<-.; "'- . : __ .ORDERED that Plenary Retail Consumptiq-n· License C~JJ,,·. '. 
:-iS_$Ued by: the -B0rough Council of the Borough of Matawan . .-t'o:---.T11:e·,;<··· · 

- <Point Tavern; Inc ... for premises l. Main Street, Matawan~· ,.'be·_::arid:·:·:._ · 
the· same .. 1-s hereby suspended for ten ('IO) days, commencing. at· .. ;;·'.·:·.-
2:00 a.m~ _Monday, January 17, 1966, and terminating a:t-:~~-:00 a. •. m~-

:Thursday', January 27, 1966. · - - · _., "··· 

·, . 

. :··' '. 


