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1. APPELIATE DECISIOIIS - OLD

01d Mil1 Strean, fnc.,
t/a Guss fron H6e,

Appellant,

Mayor and Councll of the
Borough of Paramus,

February 23, L976

MIIJ. STREAM, IT{C. v. PARAMUS.

0n Appeal

c0NCLUsI0l{s
AND

ORDER

Respondent. 
]

EiTrTn6r-n-afEafr & Foial E!qs., by Robert J. Cltrino, Esq.,
Attorneys for Appellant

Joseph S. Di Mariar Esq., Attorney for Respondent
Clare R. Petti, Esq., Attorney for Objectors
BY THE DIRECTOR:

The Hearer has filed the fo11owlng re1:ort hereln:
Hearer I s Renort

Appellant, the hold.er of a plenary retail consumption
license for premlses 201 Paramus Road, Paramus, appeals fron
the actlon of the respondent Mayor and. Council of the Borough
of Paranus (herelnafter Council) r,ltr ich, by resolution dated
June 26, 1)fj, suspended the subject license for twenty dayst
effective July 6, l)lJ, after finding the appellant guilty of
alleged violation of an agreement ent€red lnto betlreen the
appellant and the respondent on June 29, 197+ and for alleged
vlolation of Rule 5 of State Regulation No. 20.

In its petition of appeal, appellant alJ.eges that the
actlon of the Council uas enoneous and should be reversed for
the following reasons: (1) 0n June 19, 1975, a hearlng was
held by the Council on objections to the reneual of the sald
license for the current license period; (2) no statutory noti-ce
was given to the appellant that a hearlng on the said alleged
vi olatl ons woul-d take place on June 1 p , 197 5 , nor r.ta s the
appellant represented by an attorney or. prepared to defend
1tself against the alleged charges; (3) that, on June 19, 1975
the Councll d.etermined, that the appellant was gu1lty. of certaln
vlolatlons and suspended the subSect lieensel and (+) the
appellant uas never given proper statutory notice of any alleged
charges, nor was it ttafforded the opportunlty to have a fair
hearingrr 

"



BUI,I,EEIN 2215
PAGE 2

In its answex! the Councll sets forth that: (a) -at its
June 12, lgi5-o6etifi-i; consiOer appellantts application (anong

liftu"rl'foi''renewal 6l it" plenary ietaif consumption licenset
;;;i;i; ioljections ina pr6testaiions, were recelved on that date
iior-""ria"iis in tne ne:-Lmorhood.'r; (b) as a result of these-"-"ipl-.itttir--iire co"""11-;;"i a noti6e to the appellantr-which
notice was lrnever 

".i"i[v receivedrr advislng.the appellalt lFat
i-ir".ritie-*ouia-larte ;ita; on June 19t 1975 *1th. respect-to the
r*ia-ioUJ".tions"; anb (c) a representatlve of the corporate
aDDelrant "." ""tr1"ii! ir6se"l i;1" the autlience" on Ju-ne 12, 197'
.i[-J""J t g, lgZ, and, ttrereforer this constituted notice'

Upon the filing of the appeal, the Dlrector entered
an order. ali"a ,lufv 3, 1915, stayin!-the'Councilrs order of
i""p"""i6" fending in6'aeterirlnation of this appeal'

This is an appeal de novo pursuant to Rule 6 of State
Regulatlon Wo. f 5, witir'futflpfr?Iunity afforded both parties
to'present testinony herein and eross-exanine witnesses'

From my exanrinatlon of the pleadings and after.
considering the bvldence presented' heiein, ^I .am ler suaded that
annellantt! notion to reverse the action of the Council because
oi'lack of Jurisdiction should be granted.

f nake the following findings: Appellan! t199 ..
aonlication for renewal of 1ts license and compu-ed wlln-rne
ifli"to"V requisites. Wri-tten objectlons havlng_been filed wlth
iire Couni,irr'the said Council at its June 12, 1?ZZ T"?lilg noted
that such "6b;ections'r have been filed, and notifled. those.
p"""""i that i hearing on the said obj6ctions would take place
;;-iil" ig, lgZ5. ciio Barcellona, the secretary-Treasurer of
ilie corpoi'ite'ippellant and j.ts principal stockholderwas trin
the audiencel a-t- both June 12th and June 19th neetings'

The Council sent a notice to Barcellona by certlfied
na1l addressed to hiro at his hone address. The letter was
uunclained" and returned. to the council (subsequent-to June 1!t
ltirt-;it;, nhich the Councll sent a letter by regular.mail to
nije6lffona. The notice ilid not contain any specifications of
crrarees. nor did it inrl.lcate that the June 1 9th neetlng r^rould

conslitute a neeting ln disclplinary proceedings'

At the June 19th neetingr obiectiot?s to the renewal
of the license were nade by resideirts, inclucling lepre sentatj-ve s

;i itj; Firar1rs fnterested bitizens Association. Tlle appellant was

trot 
-""p"u."nted 

by an attorneyr was not notified of aly specifi'c
;hut;;;-;4. -tn"ti,ror"' 

could- iot adequately defend i-tself

"giiiit iny'specific cfiarges. . Nevertlreless, the Council
determined that trie apillil"i had violated iesolution No' /4-6-fi
(which enbodi.ed an agibenent made in 197) wherein. the^appellant
;;;"d to certai.n spEcial conditlons attached with reference to
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the renewal of its license), and for violation of Rule I of
State Regulation No. 20. Iis resolution, adopted on June 26t
1975,, coataine d the following pertinent parts:

"WIIERF.A S the Governing Body of the Borough of
Paranus was in recelpt of written obiections by
Borough residents protesting the disturbances
caused by three retail consumption liquor 1l9qn!99h
namely Ma:CES, THE CUSS F30M HOE, and LIFT THE LATCllt
and;

W}IEREA S, under State Regulation No. 2 Rule 6 of
the Rules and Regulations of the Division of Alcoholic
Beverage Control it shall- then becorne the duty of-the
issuing Authority to afford a pub11c hearing to all
-^-+.i ^^ ^-/l.Pctl t-LltDt arr\rt

WTIERF,AS, the Governing Body of-Paranus held a
public heariirg on June 19, 1975, and.heard objeetlons
ind protestations of Borough residents and also .^
testinony of certain Borough officials, such as the!e5Llul9lly uI uYl- vcl1lr 'uwJ- wL.6rr vr!rvref J,
Chief of-Police, Chief Building Inspector, Fire: vltvvt '--, --

Preventj-on Chief and the Health Officerr and;

WffiREA S the Governing Body has found and
determined that

a. Maxies is an eating and drinking
establishment on Paranrus Road. conducting the least
amount of business of the three and. the only objeetion
of thi.s licensee is that its parking Iot is being
allowed to be used by the pations of the Cuss From Hoe'

b. Lift the Latch is-a drlnklng and eating
establishnent on Paramus Road and' its patrons are
being allowed to park on property ornrne d by Sadd'le
Rivei Country Club with its permission-; alsor the
parking lot 6f Lift the Latch has not been resurlaced
irith nicaaarn because of a septic tank system under the
surface of said lot, as a result causing d'ust to
circulate from the use of the parking 1ot'

c. The Cuss Fiom Hoe is an eatj-ng and drinking
establishmerit on Paramus Road. which had ente:'ed into
in ret"etent ulth the Borough of Paramus on June 29t
t9z4l aereeine to some eleven conditions in an attenpt
t6'airJii"t" fhe disturbing cond'itions associated witn
thii business. the licens6e agreed. to elininate the
annoying conditi-ons and to conply r'rithin 60 d'ays of tbe
dated oi the June 29, 19?\ agreement. .Thls agreenent
was incorporated into Resolution 7+-6-5+ uhich was
passed June 24, 197).' d. The G6verning Body of the Borough of Paramrrs
has deternined. that t[e Crrls -From Hoe has failed to

"orpi-V, 
'1ti tfri.t 60 days, the f ollolring paragraphs in said

agreemenl.
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Paragraph 1 (Slrrvey); Paragraph 2 -(Parking -i-ayout); Farigraph 3 (Security personnel);. Paragraph 6
(Llyout'for fire- pr-vention); and- Paragraph 1O

(Nctice of change in operating pol-lcyl.
e. The Governing- Body has further deternined

that the Cuss From Hoe has violated State Regulation
No. 20 Rule 5 i.n that the l-icensee has allowedt
pernitted or suffered disturbqncesr unnecessary nolse
ind has allowed tkre place of business to become a
nulsance to the discomfort and annoyattce of the
residents in the sumound.ing neighborhood.

NOW THEREFORE, be it resolved by the Governing
Bbdy of the Borough of Paramus as follows:

1. There lacks sufficient evidence or reasons to
warrant any disciplinary action against Maxies antl Lift
The Latch licensee s.

2. As a result of the aforementioned violation of
Resofution 7\-6-r\' and violatlons of State Regulatioir-
No. 20 Rule 5 by the Cuss From Hoe, the plenary retail
nnnqrrrnniion licensee No. C-25 ovned. by Cuss Fron Hoetv vlrv lJrl, v4 vr. +4

sha11 be suspended for a period of twenty dayst
comnencing JuIy 6', 1975."

My careful reading of the subject resolution ind'icates
that the Council clearly sought to transport and convert this
hearlng on 'tobiectionsrr to the application for renewal . 

pursuant
to Ru16 6 of Siate Regulation No. 2, to an action in disclplinary
oroceedinss pursuant io N.J.S.A. 33:1-31 and State Regulation
ilo. 16. ifri3 is statutorify impernissible. As the Director
recently d.elineated 1n Bernie Feldman's Ligugr Sloret Inc. v.
Bavonne. Bulletin 187O. Jten 1, the Council has brcad powers
unaffif ,i.s.A. 33 z1-35'to

tt. . .roake r or cause to be made, such
inve stigati- oirs as he or it shall- deen proper in 

-the administration of this chapter and of any anil
all other laws now or which rnay hereafter be in
force and effect concerning alcoholic beverages....rr

Under the authority of this section, the Council t'l-a s ful1y
authorized to conduct the hearing or1 June 19, 1975 and' obtain
evidence which it required 1n the investigation of the present
status of the appellint's l-icense and in its consid'eration of the
aoplication for-ienewal thereof. However, if it determines, froro
th6 testi-mony of the witnesses that sufficient evidence has
developed which nay form a basis for an action to suspend or
revoke- the said license, it was required to proceed in t!r9
manner prescribed by N.i.S.A.33:1-31 . That section in its
pertinent part provide s:
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rr-{ny license, whether issued by the director or
anv other -: sslri nrt etrf.hnr'i lrlrqrr ho erreh6n.{6d ^Ff eJ , .!qJ ve rqe!,srrusu vt-
revoked by the director, or the other issuing authority
mev srtsncnd nr rarr.rlra anrr 'l i nanca i ccrra^ hrr .i J- fnrpJ rur rvr
^F-. ^+r +L^ .a!^1 r .ariy or rne r o.l-J_owlng cause s :

a. Violation of any of the provisions of this
nh.c niol .

*+**'k
g. Any vlolation of rul-es and. regulations;

*+***
j. For any other cause designated by this

chapter o

No suspensicn or revocation of any license shall-
be roade until a l-day nor:ice of the charges preferred
against the licensee shalf have been given to him
nersnnl"l Irz .rr 'i'rrz rrtr i I i no f.ha qema hrr laoi qJ_a_r.ad mr i l
ad.d.ressed to hj"m at the licensed premises and a
r.ensoneh'l p nnnor+1,hi+rr *a lra L6.?^ the1'eOn affgfded
to him.

it is crystal clear that the authorizatj-on to conduct
an investigation and a publ1c hearing does not thereby clothe
the Council with authority to suspend. a license witout strict
compliance with the statutory imperatlves. Thus, the
ntocodr:r^e inrrnl.pd hw thc Cnrrnoi I hcr.pi n was fetallw defentivevJ vr.v

for two reasons: (1) The appellant was not served. with a
sntrcificetirrn nf ch:rpes in al -: sr:inlinarw nr.occcdi ncs as reouifedtrvv 4..
L.. +L^ ^^.ir ^+^+.-+^*,r vlr. ft is true that Barcellona was present at the
meetings of the Council on June l2th and June 19th. 0n each of
these occasions, he heard. "cornplaints'r by residents and nay very
!€11 have been aware of their grievances. However, theserrcomplaints'r lrere never fornallzed j-nto specific written
charges by the Council.

The attorney for the Council argues that, since a
representative of appellant was present rrin the audj-encerr and
wa; aware of these b-omplaints, that such presence was the
equlvalent of lawful- service. This contention is patentl-y
frivolous. The statute specifically provides that appellant
must be served with a notice of cllarges preferred against it.
Since this was not done, the appellant was not statutorily afforded
due process, and a fair opportunity to neet the said charges.

WoSee
Tf avn 1 . I

. Bulletin 1311 .
a, guffetin 1859,
536 (sup. ct. 19+6).

In @River Vale, Bulletin 11t8t
INem 2, involving the same jurlsdictlonal- issue, the local
issuing authority renewed the applicantrs lieense and, in the
same resolution, sraspended the license for thirty d.ays I'for
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Barcell6na it fris hone addregs. This notice was nerely a
r statement of anY chargesnotice of hearing, and did not includ.e a

38 N:J. Super. it62 (App. Div. 1P16 N.J. b-uper. +OZ (App. D)-v. 1')-)))i
: supl?i.Y?te-: v..,Mulrgongvt ?!5 ., .5 :, 1"5i3' cisuFioft#''i5i#i,,til3" i t i 

" "do'irot have unllnited authority to revoke or suspend licensest
butmustconp1yrrithstatutoryrequiIements.@'
5 N.J. Super 118, 121 (App. Div. 19+9).

I. therefore. find. and conclude that the action of the
Councj-I in 6rd.ering th6 suspension of the appellant's -license
r^rithout conplying trrth the procedural requirenents as delineated
he::eiaabove- wis erroneous and should. be reversed. In viev of
this recommendation, it is rl:lrece s sary to consid.er the merits of
the substantlve charges.

conduct 1n the operatlon of the prenises heretofore, which, in
ine oplnion of tire Township Comnittee,. is not in the best interest
oi-ilr6 comnunity't. on app6a1 to the Director the appellants
alleged that the action of the Township committee was erroneous
n"""i". no charges were ever served by the respondeTt upon the
ippellants. The Director held that the srrspension inposed
mii not be viewed as a conditlon within the neanj-ng of the tern
as'used in R.S. ll:1-12. Cf. Hoffroan v. Oranee and.DeLasclat
Bul-letln 598, Iten 7,

(2) The statute specifically provides that the 5-day
notice of the charges preferred agalnst the licensee must be
rtserved upon hin persoirally or by-rnailing tle saner-by registered.
mai1, addiessecl tb hfun at theJicePsed premisestr. Respondent
i;nthr 11 r'ra-s sent to

preierrea" F.i.rt[.6rnore, it was sent to the hone ad'dress of
ilarcellona rather than to the licensed. premlses, as conmanded
uy tiie statute. The fact is that 1t was never actually received
by Barcellona on behalf of the corporate appellant.

Thus, neither of these two cond.itions lta s conpliect with'
Since the statute prescri.bes a specific course and procedure in
dlsciplinary proceedings tnvolving the posslble suspenslon or
revocition tf-a hcense. an arbitrary or sunmary suspension without
conpliance witlr its terirs clenies the appel] ant d.ue process, i. e. t
the- onportunitv to.answer specific charges duly served upon it.
Fanwobh v. nocbor 19 tl.l. S{rper. 106, at p. 316. (App. Div. 1919).
TffiffiAoes not pernit-any discretion with respect to its
applicati-on and- inplen6ntation. In @!: the court. stated
thit . where the i siue involve s a matter of lar^rr and not of
discietion, and the 1oca1 i-ssuing authority -misapplied the
statute, the court has unhesitantly reversed.

The owner of a liquor license acquires. througlr his
investnent therein, an interest which is entitled to the protection
of the law and may'not, upon consj.derations of sinple fairnesst
be taken fron it capricioisty or arbitr3T]lY: Te.,Coryi!99e of
T,akewoorl rn- v. Brairdt. 18 N.J. Suoer. 462 (App. Di.v. 1955) i
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It is, accord.ingly, recommended that the action ofthe Council be reversed, wiihout pre jud.ice to its right toinstitute discipJ-inary proceedings, upon conpllance withstatutory prerequi sites.
Conclusi.ons and 0rder

No Exceptions to the Hearerr s report were flLed hereln
pursuant to Rule 14 of State Regulatlon No. 15.

Havlng carefuJ.ly considered the enti-re record hereln,
lncljldlng the transcript of the testinony, the exhiblts and
the Hearerr s report, I concur ln the findings and reconmendatlons
of the dearer .and adopt then as ny concluslons hereln.

Accordingly, it is, on thls 26th day of November 1975,

ORDEnXD'that the action of the respondent l,layor and
Council- of the Borough of Paramus be and the sane ls hereby
reversed, r,rlthout prejudice to any further actlon whlch may be
ta.ken by the Council agathst the appellant ln accordance with
the provisi.ons of the Afae1611c Beverage law.

Leonard D. Ronco
Dlrector
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2. APPEIJIATE DECIS]OI{S - AI,EXC'OOD TAVERN '

Alexgood Tavernr Inc. r )

Appellant, )

v.,)
Board of A1coho1lc Beverage )
Control for the CltY of
Paterson, )

INC. v. PATERSON.

BUI,LSIIN 2215

thorougtr
the partles

and thelr ,

0n Appeal

coNclusIoNs

and

ORDER

Respondent. )

Krugman, Chapnick & Grlnshaw, Esqs. 1 by Matthew M. Keshlshlanr Esq"
Atfo rneys for ApPellant

Joseph A. l,a Cava, Esq., by nlfpfr f,. DeI,ucclar Jr., Esq. t Attortey
for Respondent

BY THE DIRECTOR:

An appeal was filed from the action of the loard of
Alcoholic Beve'r.Lge Control for the City of Paterson (bereinafter
ilou".ii-"rtr.it, on-fun" zJ, 19?5 r denied rener,ral of-appellastr s

if"nlifr""Jtiif conuumpti6n ri6<!nse for premtses 50 t;est Broadl'|'ayt
P ate rson.

The Board had received r€ports from the Building
Department and Health Departnent of- the c1!y 9l Paterson to the
efiJci-tf."t the building housing appellantrs llcensed -prenlses uas
rnot flt for hunan habllation. . . . ". !;c consequence of these
repolts, the Board denied. appellant| s license.

At the outset of the$ qovo heari'nC -!e1d 1n tht.s Dlvi.slon
j-n accordance with nuri O-or sTitE-E'eulatlon No. 15r a
d.iscussion of the nerits of the re spe etlve positlons of
took plaee at the request of the respectlve atto rtreys t
proffars of proofs were exPloted.

The Board obviously dbternined' to deny.renewal . 
of.-appeI-

lantt s llcense stenrolng from a lack of understand.tng that ttle
license coul.l be rene"Sa subjec'" to the special condltion attached
that it not be actuJly iiJula qnti-f tLre iicensed preraises eomplied
wlth the heatth arrd;;feit-"oAuu. As the appellant had previous\v
ueen notifred by the tocai uruan renewal- agency-that !!9-Pll1dineii;c;6i;a was- suu3e-t-io demoli!1gn' tqe,apP"ll?1t-99lsidered
itself !:taced ln an-untenable position of havin8 19 "ef9d:i. "b;iid1d-e*-to tJ t"r"ar-i" oi-der to nnake it conforn to the codes.

In consequence of the discussion between counselt the
Board. agre ed. to thd entqr of 3n ord'er b.r the Dlrector requiring
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the.issuance_of appellantts license nunc pro. tunc to the comnence-nent of the licensing year, express:.fl6uJ6t-6-ttre speciit con_dition that the iicense noi be-dehvbred inless ana untit iUe
Fuilding in which the license j-s housed is nad.e to coniorn 

-to 
1ocal,

be alth and safety reo-ulrements.

It is anticipated. that an appU.cation for
place transfer r.roulC fol-low. The parties agreed to
{ear9rr9 repor.t and requested. i&eedlate entfu of the
Concluslons and order.

Accorrlingly, 1t is, on this 2nd day of Decenber 1925r

ORDERED that the action of the Board of A]-cobollc
Beve rage Contr.ol for the Clty of Paterson denylng reneval of
Plenary F.etai1, Consurptlon License C-168, previously hetd by appel-lant Alexgood Tavern, Inc. , for prenises'!O West Brbad.way,
Paterson, be and the sarne ls he reby revelsed I and. 1t ls fiirtbe r

ORDffi.ED that the Board. be and 1s hereby d.lrected to r€new
appellant rs plenary retail consuoption license for the current
licensing year Eunc prg tunc, conroencing July 111975t exprcssly
subject to the special condj-tion that such license shaIl not be
actually lssued and delivered- to appellant unless and r.uetil the
building in uhich the sald llcense is housed is repalred so tbat 1t
ful1y conplies with the codes and regulations appllcable to bulldlngs,
construetlon, safety and health ln the Clty of Paterson.

PAGE 9.

a place-to-
rrralve the
Dlrectorrs

Leona"d. D. Ronco
Dlre ctor
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3. APPELIATE DECISIONS

Hlghland Casinot
t/a Zod'iac Bar

- HIGHIAND CASI}O,

lnc. )

)

INC- v. CLIITON.

BI'LLETIN 2215

0n Appeal

c0NCLUSr0NS
and

ORDER

APPellant,
)

v')
Municipal Board of A1c oholic
Beverale Control of the C.'tY )
of Clj.ftont

)
Re sPondent .

Edwin J" tffklew-iez, Esq., Attorney-for $nne11ant
l,tifiiir-i.-bultiu.tt; t;];'Etq, bv'John D.- Pogorelec, Esq',' A{torney for ResPondent.

BY TIIE DIRNCTOR:

The .Hearer has filed the folloving report hereln:

He arer I s Report

This is an appeai fron the action of the Munlclpal goarcl of Alco-
itofi[-ieiiru-d"-6-""i"rr-oi ttr" City of Clifton (herblnafter, Board)
wnicfr. on Maich 2i - l97r, found appellant gu11ty of a.charge al1eg-
;ft-dfi.i; o" octol6r 28','r9?) app?:ilant violated Section 10-ct ,.
["Ei"fd f of the Revised Orainaiiies of the City of Cliftonr ln that
it failed to have its Ii-censed prenises closed during prohibi.ted
lours for sale of alcoholic bevirages. In consequence of the flnallng t
ifr"-Soi"d iuipenaea-apfefiant' s pl6nary retail eonsuuption. license for
premis"! 9Lr Hiehland ivenue, Cliiton, for a perlod. of thirty dayst
affecti.ve Lprt]- 7, L975.

Upon the filing of the appeal, the Director, by Order dated'
Lprii-[, igZ5,, stlyed the eiiective dates o1 5u':h suspension pendlng
tire det6rmlnation of the aPPeal.

rn its netiti on of appeal, appellant denied the fact'ual 11l9gt:.
tioi. ip!"'"iiJn-t-n"-s"iia-5i."[-its decision, and contended the li-
i!"i"a-i"iryi""r f."a l"en 1awfu11y closed as r6quired.. flg Board *n-
twerea that i.ts finainii r"ie n"i"O upon the factual testlnony before '

1t, upon rohich its concluslons were based.

Atthehearingdenovohereinrthe-partles-?greedto.subroitthe
stenographic traisfiilT-f the pioceedings helci before the Boarcl. 1615

' 
.:l
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was supplemented by the testinony of two witnesses produced by the
appellant and the subsission in evid.ence of the relevant hours ordi-
nance by respondent i-n accordance with Rules 5 anci 8 of State Regu-

In support of the charge, the record refLects the foLlowlngl
Sergeant Frank LoGloco of the local- poltc€ departro€ntr. whlle con-
ductlng a_routlne check of appellantts prenlses about 4:00 a.m. on
October 2E, I97+ observed, from the exterlor thereof, what appeared
to hln to be patrons wlthln. He rras Joineal by Police Offlcer Peter
Paccloretti and both gained. entry to the premlses after loud knocking.

The Sergeant observed approxlnately nlne persons seated on the
floor clrcled about a tablecloth upon whlch there were glasses con-
taining al-coho11c beverages. Upon entry, he observed one of the owners
in the act of secretj.ng a bottle of alcohofic beverage from their view.
Snlfflng at the glasses upon the floor, the Sergeant satlsfled hinself
that those glasses contained alcoholic beverages. It vra s explalned to
hin that the persons present were unpaid enployees of the llcensee
asslstlng 1n the clean-up follovlng a soeial affalr.

Patrolrnan Paccloretti testlfled before the Board that, upon entry,
tbe persons seated on tlre floor as he had observed through the windovt
arose and took seats at nearby tables. In front of then were glasses
containing alcohollc beverages. The persons present were llsted on a
forn contalning the name s of epployees of the premlses. The offlcers
entered the prenises at about 4:OB a.n"

In defenee of the charger the principal officer of the corporate
appellant and two ernployees'gave the followlng account:- Both empfgy-
e6! naa partlcipatect-in-a soclal functlon after.vtrich t!.'.9'nrincipal
stockholder lnvited them to stay for breakfast.' The tablecloth on
the floor was placeci there as a reposltory.for unclean dlshes and
glasses. There- rrrere no nembets of the pubitc preseltr no a"lcoholic
beverages were served, and. the premlses were closed ln confornity
nith the required ordinance.

The crltical lssue refates to the lnterpretalon of the controlling
section of the ordlnance app1lcab1e. That ord.lnance requires retail
eonsumption llcensed. prenlses to be closect durlng the hour s that the
sale ol alcoholie beverages is not pernitted 1"e.r between 3:00 a.n.
and 7:O0 a.n. .

It tra s uncontroverted that the nlne persons present vere gathered
around a tablecloth placed on the floor and were having or about to
partake of a repast. one ior Inore of these lnillviduals vere nuslcians
whose duty hours had ]-ong since passed. Some cl-eaning hacl been done
during the hour the prenlses were closed to the general publlc.
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o'dinrnnoq ncTte.inino in n'l ncino hnrrrs have been uniformly
.!,vlv9lIr+Ilb

interpreted, !o mean that, if anyone is found on the prenisesl-lruel:preuell uQ lllv<llr ul.Ldut lr drrJ ulrY rtf J" vl.lru
it sha1l be deemed a vioiation; the closing- of-premi se s provi-it shall be deemed a violation; the closlng- ol-prem1 se s prc
si-on means that afl nembers of'the public loust be excluded.

rson, Bulletin 1t68t+j? "::t:et]-n looy, lreln J t
Itero 1; Oliver
and cases

Hence, from the factual background the issue nay be further
d.1stilled to the question: were the nine enpfoyees properly
wlthln the licensed prennlses durlng the prohlbited hours so ttrat
as to therx, the inteidiction of the ordinance is not applicable?

If all ul.ne of the employees had been individually busily en-
gaged at their cleaning chores upon entry by the police, it is
unlikely that a conplaint would have resulted. Cf" The Bie Top
Cafe v. Newark, Bulletin 2109, Iten 1.

The testinony was uncontroverted that glasses containing al-
eoholic beverages were upon the tablecloth lying in the niddle
of the floor. To suggest that they were i-n a collecting point
for eventual cleaning, with all nine of the persons gathered
around, is incredible. It is apparent and f so find, that at
time of the entry by the oolice, a party or a socialralbeit for
the enployees, was in progress. S\rch a party j.s prohibited und.er
the closing provisions of the ord.inanee.

I conclud.e ihat apoel-lant hras failed to sustain the burden of
establishing that the- Board.'s action was erroneous and. shculd be
reversed., ai required by Rule 6 of State Regulation No. 15.

Appellant finally contends that the penalty inposed uas exces-
sive. The measure or extent of a penalty to be imposed in dlsci-
plinary proceedings rests within thre sound discretion of the issu-
ing authority and r.iill not be disturbed on appeal unless the evidence
clearly shows an abuse of d.iscretion. Schwartz v. Patersonr Bu11et1n_1577) Item 21 Bacus v. Guttenbers, Bulletin 1ll2r Iten 4; P.J. Mullins
3ar, Inc. v. Paterson, Bulletin 1t68, ften 1.

The power of the Director t.o ieduce or mod.lfir a penalty lnposed
by the loca1 issuing authority will be sparingly exercised and then
1rn1y with the greatest cautlon. Sventy & Wilson v. Point Pleasant
bg[, Bulletin 1930, Iten 1 and cases therein cited.

There appears to be no great or subsiantial variance betr,reen the
penalty hereln lmposed by the Board and some precedential penaltles
inposed fron tine to tine by this Divlsion for such offense. There-
fore, I find that this contention lacks merit.

.n.r3.li&, 3"::i?lli'Hi Ji: :Tffi "tfl: :ii:"?i ;:::;'ffi ?*:"::t"?':ulilg
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the effective dates for the
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d.eterminatlon of thls appeal and fixlng
siilpension of license heretofote inposed

By letter dated October 6, I)JJ, Edward Kucharski r a menber of
the bar of the State of New jersey i-nforned this Division that he
represents Waldemar Andes with whon he is personally acquair.,ted and
descrlbes as an rrhonest, respectable and very hard-workingrr wh9, o1..
0ctober 2. 19?r, purchaSed fiftv-rercent of the corporate appellentrs
stock and'wfli paitfclpate actlvely ln the operatlon of appel-lantrs
business. Kuehlrski f6ars the findncial impact that would be suffered
by the transferee of the stock by the inposition of a suspension. He
requests that in the event that the Director ad.opts the Hearer's re-
corinended fintings, that appellant may be pernitted to pay a fine in
l1eu cf suspension. Upon duly considerlng the above correspond'ence
and the nature of the charge, I further reconmend' thatrin the event
this report 1s adopted, the appellant nay be permitted to.pay a fllet
1n conpionise, in iieu'of suspension upon proper applicatlon therefor.

of
r.+

by

Conclusions and Order

No Exceptions to the Hearerr s report vere fl1ed on behalf
the appellant exceot that in a letter dated 0ctobet 29, 1975,
urges- i-nposition of a fine in lieu of suspension as reconrnended
the tlearer.

Howeve!, by letter dated October 28, 1975, t']ne Board
filed an exceirtion to the hearerts recomrnendati6n for the
lnpositlon of a fine, in l-ieu of suspension of llcense.

Havlng considered the entj.re record hereinr including
tbe tTanscript of the testirnony, the exhibits and the Hearerr s
report, I concur ln the finding and reconrnendat j"on of the
Eelrer'as to the affirnance of-the action of the Board with
respect to the guil-t of the appellant on the subject charget
and adopt the said reconnendatlon as ny conclusion herein.

The Board, however objects to the ilearert s recornmendation
that f approve dn application by the appei-lant for the payment
of a flnb, in compromiser in lieu of suspenslon of license. It
argues thit "the general velfare of the citizens of Cllfton
vould be affected'r by the acceptance of a fine.

N.J.s.A. 33:1-31 (Chapter 9 of the Laws of 1971 ) states
as r'o11ovs:

rrThe Director nay, in his discretion
and subject to rules and regulations, accept
frorn any licensee an offer in compronise
in such amount as nay in the dlscretion of
the Director be proper under the circurnstances
in lieu of any suspension of any license
1^.r' * l-ra D.i raaf nr nr r- - *ny o ther i. s sr.Ling autho ri.ty .
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Any suns of rnoney so collected by-the Dj-rector
shilt i:e paj.d forthvith into the State
Lreasury ior the general purpose of the State'rt

Th'rs, while the sole discretion l,rith respect-to acceptance
of a fi-ne in lieu of suspension 1s vested in the Directorr r
have. as a matter of policy and normal proceCure solicited the
viev6 of the local issulng authority before arrlving a! ny.
determination as to whether or not to approve such a-ppllcatlon;
and such vlews are given serlous considerati-on and vhere r
Jo""io"r the objection to be reasonable, I have denied such
applications.

In the instant natter, I have given careful consideration
to the objections by the Boi.rd but have deternined on the basls
of the facts herein that its objection is unreasonabler- for the
folloving reasons: (t) The chirged offense involved the alleged
fall-ure fo have the licensed prenises closed during prohibited
trours of sal-e of alcoholic beverages. The testinrony establlshed
that only the bartenders, r.aaltres ses and rrlenbers of the band
uere in ihe premises, hairing a repast after they had- -servedsuests at a -social affair; (e) No nenbers of the public (other
f,han appeJ.lant I s ernpl-oyee!) vere present or were served after
tne reLL:- hours for- saie or servibe on the said premi-ses;. (3)
This iE the first adjudicated v-iol-at i.on, and the appellart -hasnn nr.i..,r" r,ecorr!: (I+) The f i af.w ner.r'ent stock intgrest of IrenarrlJ Prr\rr revvrut \r/ vJ .Yv*vv..v
Ronbnd, the principal corporate officer, vho r'ra s -actua11y present
when tlie alleged iircident- occurred, has'been sold and transferred
to a bcna !!lE purchaser. Thus, s6e has nor'r divested herself of
her interest in- the corpo:ate appellani ancj, accorciing to the
letter of October 8, 19i5 a ddressed to rne by the attorney for
the appellant, she has agreed to pay the {ine if the application
therei6r is afproved; and (5) Finally, I have-cornput-ed the
fine j-n the sir.ir of $9OO.OO r,rhich I consiaer to be a substantial
and reasonable penalty uader the circwlstances.

Thereforer f find that the objeetion of the respondent
is without merii and is re;ected. In the exerclse of rny
,,i'i q.?trti nn ^ T eoncrlr in the recommendalion of the Hearer ltith
respect to'the inposition of a fine in lieu of suspensiol of'
l-icbnse for thit'ty days; adopt it as my concfusion; and I sha1l
approve appeliantts appiication for the paynent of a fine.

Accoi'ding1y, it is, or: tiris 2Oth day of llovenber 1975r

ORDEFED that the actj.on of the }ftrnicipal Board of
Alcohol:c Beverage Control of the uity of Clifton in finding
the aopellant guitty oi the subject charge, be and the same is
hereby afflrrned; and it is further

CRDEIl3D that the anneal herein be and the same is hereby
disr::issed; and it is furiher
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IRDERED that ny order dated Aprl1 l+, 1925, staying theeffective dates of the suspension h'eretof6re tnfiosed- by-the
respondent pending the det6rnrinatlon of the app6a1 Ue inO tfre
same is hereby vacatedl and it is further

4 . STATE TICEI\EES - NEl{

ORDERED that the payrnent of a $9OO.OO flne by the appell-antls hereby accepted in I1eu of a suspensLon of llcense for- t,hirty(30) aays.

Leonard D. Ronco
Dlrector

APPTICATION FILED.

P & R Beer & Soda Dj.stribators, Inc.
t/a Wide Area Boverages
?03 Bay Avenue, Stafford Trp.
P0 laanahawkin, New Jersey

Appaicaiion filed Febmary L9, Ly/6
for person-to-person transfer' of
State Beverage Distrib.rtor t s License
SBD-6 fton Frar:k A. lJeurilg and l,Jalter
J. Tobll, t/a Wide Area Borerages.

N'ar-^-lx&-r'-r,
Leonard D. Ronco

Drrector


