PUBLIC HEARING
before
SENATE ENERGY AND ENVIRONMENT COMMITTEE
on
SENATE BILL 1762 AND ASSEMBLY BILL 1778

> (Imposing taxes on the disposal of solid waste at landfills,
and authorizing local government units to enter into long-term

contracts with private firms for the financing, construction,

operation, and maintenance of resource recovery facilities)

Held:

July 16, 1984

Room 346

State House Annex
Trenton, New Jersey

MEMBERS OF COMMITTEE PRESENT:

Senator Daniel J. Dalton, Chairman
Senator Paul Contillo

Senator Peter P. Garibaldi

ALSO PRESENT:

Mark T. Connelly, Research Associate

Office of Legislative Services
Aide, Senate Energy and Environment Committee

TR R s i A

mwweuw







SENATE, No. 1762

STATE OF NEW JERSEY

=t D o W D D

© oo

10
11
12
13
14
15
16
17

T A

IXTRODUCED MAY 14, 1984
By Senators GORMLEY and CODEY

Referred to Committee on Energy and Environment
Ax Acr concerning solid waste disposal and resource recovel",v,‘
amending P. L. 1975, c. 326, P. L. 1970, ¢. 40 and P, L. 1971, c. 198
and supplementing P. L. 1970, c. 39 and P. L. 1976, c. 68.

BE 17 ENACTED by the Senate and General Asseinbly of the State -
of New Jersey:

1. (New section) The Legislature finds and declares that the
State’s capacity to safely dispose of solid waste at sanitary landfills
is rapidly diminisking; that the recovery of any potential resource
in solid waste, especially its conversion to useable energy, is in the
ﬁublic interest; that the acquisition, construction or operation of
resource recovery facilities is characterized by high initial capital
expenditures and initially high costs of disposal which may be
stabilized or decreased based upon a return on energy geneljéted,
all of which require long-term ﬁnancial arrangements and a steady
and secure flow of waste; that to encourage the use of resource
recovery it is necessary to attain the most advantageous financing
and ownership structures for implementation of resource recovery
projects by units of local government while maintaining strict
financial and programmatic scrutiny by agencies of State goverﬁ-
ment; and that it is neceesary to provide for funding of the solid
waste management programs of the State and of the solid waste
management districts, all as hereinafter provided.

2. (New section) As used in this act:

a. *‘Contracting unit’’ means any county; any wunicipality; or
any board, commission, committee, anthority or agency, which is
not a State board, commission, committee, authority or agency,
Enulwnon-umm enclosed in bold-faced brackets [thusl in the above bill

s mot d and is & ded to be omitted in the law.
Matter printed in italies thus is mew satter. -
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and which has administrative jurisdiction over any district other
than a school district, project, or facility, included or operating in

" whole or in part, within the territorial boundaries of any county or

municipality which exercises functions which are appropriate for
the e_xe,rcis,"e by one or i_nore uuits of local government, and which
bas statutory power to make xiurchases and cnter into contracts or
agreements for the performance of any work or the furnishing or
hiring of any maferigls or supplies usually required, the contract
price of which is to be paid with or out of public funds;

b. ¢‘County’’ means any county of this State of whatever class;

c. ““Department” means the Department of Environmental '

Protection; ’ '

d. ““Director’’ means the Director of the Division of Taxahon
in the Department of Treasury;

e. “District’’ means a solid waste ina_nagement district as desig-

~ nated by section 10 of P. L. 1975, c. 326 (C. 13:1E-19);
21

f. ““District investment tax fund” means a District Resource
Recovery Investment Tax Fund established pursuant to subsection
b. of section 15 of this act; .

g-“‘Division’’ means the Division of Taxation in the Department

“of Treasury;

b, ““Franchise’ means the exclusive right to contrel the disposal
of solid waste within a disti'ict_as awarded by the Board of Pubiic
Utilities: '

i. ‘‘Independent public accountant”” means a certified public
accountant, a licensed public accountant or a reglstered municipal
accountant;

j. “Investment tax’’ means the resource recovery investment tax

: u'nposed pursuant to subsection b. of section 3 of this act;

- k. “Investment tax fund’’ means the Resource Recovery Invest-

* ment Tax Fund containing subaccounts for each county pursuant to

the provisions of section 14 of this act: .

1. “Ont-\of-d.istrict_. solid waste’’ means any solid waste accepted
for disposal in a district which was generated outside the receiving
district; C L

m. ‘““Person or party" means any individual, public or private
corporatxon, company, partnership, firm, aszociation, political sab-
division of this State, or any State, bl-state or interstate agency or
authority; L . '

‘n. ‘‘Resource r'eéovery facility’’ means a solid waste facility

444 constructed and operated for the collection, separation, recyeling,
448 and recovery of metals, glass, paper, and other maternle for reuse
4ic or for energy production;
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o. ‘‘Sanitary landfill facility” means a solid waste facility
at which solid waste is deposited on or in the Jand as fill for the

- purpose of permanent disposal or storage for & period exceeding

six months, except that it shall mot include any wa:te facility

_approved for disposal of hazardous waste;

p. ““Services tax” means the solid waste services tax imposed
pursuant to subsection a, of section 3 of this act;
q. ‘‘Services tax fund’’ means the Solid Waste Services Tax

Fund established pursuant to section 12 of this act in which the

receipts from the services tax and any interest thereon will be

* deposited;

r. “Subfranchise’ means the exclusive right, as awarded by a

district, of a vendor to control the disposal of solid waste within all -

or any portion of a district; and -

5. “‘Vendor” means any person or party ﬁlnancialiy qualified for,
and technically and administratively capable of; uidertaking the
design, financing, construction, operatioh, or maintenance of a
resource recovery ;fbaci.lity or of providing resource recover}; ser-
vices. :

3. (New section) a. There is levied upon the owner or operator
of every sanitary landfill facility a solid waste services tax. The

services tax shall be imposed on the owner or operator at the -

initial rate of $0.25 per cubic yard of solids and $0.003 per gallon
of liquids on all solid waste aecepted for disposal at a sanmitary

‘landfill facility. On the first day of the 13th month following the

imposition of the services tax and annually thereafter, the rate of

the services tax shall be increased by $0.01 per cubic ¥ard of solids. '

'b. (1) There is levied upon the owner or operator of every

_ sanitary landfill facility a resource recovery investment tax. The

investment tax shall be levied on the owner or-operator at an

initial rate of $0.28 per cabic yard of solids and $0.004 per gallon

of liquids on all solid waste, other than waste produets 'resu]ting
from the operation of a resource recovery facility, accepted for
disposal at a sanitary landfill facility.

(2) Unless the rate is otherwise adjusted pursuant to section 11
of this act, the rate of the investment tax shall be increased pur-
suant to the following schedule:

(a) On the first day of the 18th month followmg the imposi-

tion of the investment tax, the rate of the investment tax shall -

increase to $0.56 per cubic yard of solids: -
(b) On the first day of the 30th month following the imposi-
tion of the investment tax, the rate of the investment tax shall
‘increase to $0.84 per cubic yardof solids;and
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~ (c) On the first day of the 42nd month following the imposi-
tion of the investment tax, the rate of the investment tax shall
increase to $1.12 per cubic yard of solids. A

The mvestment tax shall no longer be levied on the owner or |
operator of a samtary landfill facility on and after the first day of
the first month of the 11th year following the imposition of the
investment tax. ' . ,

c. (1) There is levied upon the owner or operator of every sani-
tary landfill facility a surcharge on the investment tax. The sur- .
charge shall be imposed on the owmer or operator at a rate of
$0.21 per cubic yard of solids and $0.003 per gallon of liquids on
all out-of-district solid waste, other than waste products resulting
from the operation of a resource recovery facility, accepted for.
disposal at a sanitary landfill facility. -

(2) If the department shall determine that a district has failed
to fulfill its solid waste management planning responsibilities
pursuant to section 17 of this act, the rate of the surcharge on the

_investment tax levied pursuant to paragraph (1) 61‘ this subsection -

shall, upon notification to the Board of Public Utilities and to the
director, immediately be increased to.a rate determined by the
department, not to exceed $0. 42 per cubic \ard of solids or $0.006

' per gallon of liquids.

d. If any owner or operabor of a sanitary landfill measures the
solid waste accepted for disposal by a measure other than cubic
yards or gallons, the tazes and surcharges imposed by the provi-
sions of this section shall be levied at a rate equlvalent thereof as
determined hy the director.

- e.No taxes or surcharges shall be levied on the owner or operator

of a sanitary landfill facility for the acceptance of solid waste
generated exclusively by any agency of the federal government if
a solid waste collector submits to the owner or operator a copy of
the cbntract, with the federal agency indicating the effective date of
the contract was before the effective date of this act. Taxes and
surcharges shall be levied on the owner or operator for acceptance
of solid waste generated by a federal agency if the contract between
the federal agency and the solid waste collector was entered into,
or renewed, on or after the effective date of this act.

4. (New section) a. Every owner or operator of a samtary lnnd-
fill facility which accepts solid waste for dxsposal and which is
' subj'ect to the taxes and surcharges imposed pursuant to section 3
of this act, shall register with the director on forms preseribed by
him within 20 days after the first acceptance of that waste.

.b. The director shall prepare and transmit to each owner or.
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operator of a sanitary landfill facility forms for the rendering of a
tax return.-The form shall be structured in a manner and form
determined by the director and shall provide for the following
information, and any other mformatmn he may deem necessary
to be rendered in the return:

(1) The tota]l number of cubic yards of solids and gallons of
liquids- accepted for disposal during the previous month;

'(2) The number of cubic yards of solids and gallons of
liquids accepted and place of origin of out-of-district waste
accepted for disposal during the previous month; and

(3) The amount of each tax or surcharge paid according to
the amount of solid waste accepted. '

The director may presctibe a consolidated form for reportmg the
taxes and surcharges imposed under this act and the taxes imposed
pursuant to P. L. 1981, c. 278 (C. 13:1E-91 et seq.) and P. L. 1981,
¢. 306 (C. 13:1E-100 et seq.).

5. (New sectxon) Every owner or operator of a samtar\' landfill
facility shall, on or before the 20th day of each month, render a

Teturn under oath to tl_l_e director and pay the full amount of taxes

and surcharges due as stated in the return.

6. (New section) a. If a return required by this act is not filed, or
if a return when filed is incorrgct or insufficient in the opinion' of
the director, the amount of tax due shall he determined by the
director from such info'rmation as may be available. Notice of such
determination shall be given to the taxpayer liable for the payment
of the tax. Such determination shall finally and irrevocably fix the
tax unless the person against whom it is assessed, within 30 days
after receiving notice of such determination, shall apply to the
director for a hearing, or unless the director on his own motion
shall redetermine the same. After snch hearing, the director shall
give notice of his determination to the person to whom the tax is
assessed. '

b. Any taxpayer who shall fail to file his return when due or to
pay any tax when the same becomes due, as herein provided, shall
be subject to such penalties and interest as provided in the *‘state
tax uniform procedure law,’’ Subtitle 9 of Title 54 of the Revised
Statutes. If the director determines that the failare to comply with
any provision of this section was exzcusable under the circum-
stances, it may remit such part or all of the penalty as shall be

appropriate under. such circumstances.

e. (1) Any person failing to file a return, failing to pay the tax,
or filing or causing to be filed, or making or causing to be made, or
giving or causing to be given any return. certificate, affidavit,
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representation, information, testimiony or stateinent required or
authorized by this act, or rules or regulations adopted hereunder '
which is willfully false, or failing to keep any records required by
this act or rules and regulations adopted bereunder, shall, in addi-
tiou to any other pemslties herein or elsewlere prescribed, be
guilty of a crime of the fourth degree. ‘ -
(2)- The certificate of the director to the effect that a tax has
not been paid, that a return has not been filed, that information has
not been supplied or that inaccurate information has been supplied
pursuant to the provisions of this act or rules or regulations

- adopted hereunder shall be presumptive evidence thereof.

7. (New section) In addition to ‘any other powers authorized by
this act, the director ghall have the following powers: '

a, To delegate to any officer orremp‘lovee of the division any
powers or responsibilities reqmred by this act as he may deem
Decessary; .

- b. To promulgate and dxstnbute any forms necessary for the
implementation of this act; and

c¢. To adopt any rules and regulations pursuant to the
‘Administrative Procedure Act,”” P. L. 1968, c. 410 (C.

. 52:14B-1 et seq.) as he may deem necessary to eﬂ'ectnate the

* purposes of this act. L

. 8. (New section) The taxes imposed by this nct shall be governed
in all respects by the provisions of the ‘‘state tax uniform pro-
cedure law,”’ Subtitle 9 of Title 54 of the Revised Statutes, but onlx"-
to the extent that a specific provision of this act or any rule or
regulatlon required to be promulgated by this act may be in con-
fliet therewith. :

9. a. (New section) Notwithstanding the provisions of any law
to thie contrary, the owner or operator of a sanitary landfill facility
may collect the taxes and surcharges levied and imposed pursiant
to this act by imposing an automatic surcharge on any tariff estab-

‘lished pursuant to law for the solid wasts disposal operations of
“the sanitary landfill faclhty

b. For the purposes of this act, all municipal, connty, and State
contracts for solid waste collection and disposal shall be considered
tariffs for solid waste collection, and shall be subject to any adjust-
ment of tariffs resulting from the provisions of this act.

10. (New section) a. The Board of Public Utilities shall, within
60 days of the effective date of this act, issue an order adjusting
the tariffs established pursuant to law for solid waste collection
operations by an amount equal to the total amount of the increase

in the adjusted tariffs for solid waste disposal operations to take

eﬁect on the date on which the tax is imposed.
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bh. The Board of Public Utilities shall, by the date of anv increase
in the services tax or the investment tax required in subsection a.
of section 3 of this act, issue an order adjusting the tariffs estab-

lished pursuant to law for solid waste collection operations by an.

amount equal to the total amount of the increase in the tariffs for
solid waste disposal operations that shall be adjusted on that date.

¢. The Board of Public Utilities shall, within 60 days of notifica-
tion' by the department that an additional surcharge shall be

-imposed on an owner or operator of a sanitary landfill facility or

that the investment tax rate shall be adjusted in a manner other

than by the rate adjustments provided' in subsection b. of section 3

of this act, issue an order adjusting the tariffs established pursuaﬁt
to law for solid waste collection operations by an amount equal
to the total amount of the increase in the tariffs for solid waste
dlsposal operations.

d. In issuing any order requlred by this section, the Board of

Public Ttilities shall be exempt from the provisions of R, S.

48:2-21.

11. (New section) a. Each district, in concultatxon “with the
department, may conduct a study to deterinine the tax rate esti-
mated to be necessary to be paid into the district investment tax
fund so as to lower the cost of resource recovery facility services
to a level which is competitive with the cost of dxsposa] in a sani-

" tary landfill utilized by the district.

b. After completion of the study, the distiict may request the
department to adjust the investment tax rate set forth in séction 3
of this act to a rate, not to exceed $2.80 per cubic yard, or the

_equivalent thereof, which is consistent with the conclusions drawn

in the study:and with the plan developed pursuant to subsection d.

- of section 15. The district may request the department to adjust

the rate, subject to that maximum rate. on an annual basis in
accordance with the conclusions drawn as a result of a review of
the study and any additional information gained during the pre-
vious yesr. : .

c. The provisions of any law to. the contrary notwithstanding,
two or more districts may conduct a joint study and establish a
single investment tax rate for the districts.

d. The department shall, upon approval of a request by a dis-
triet, notify the Board of Public Utilities and the director of the
investment tax rate adjustment in that district.

12. (New section) There is created a nonlapsing Solid Waste
Services Tax Fund to be the depos_ito_fy for tiic services tax moneys,
and any interest thereon, paid to the director pursuant to this act
and disbursed as provided herein. '
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13. (New section) a. Before any moneys in the services tax fund
are appropriated as provided hereunder, the cost of administration
and collection of the tax shall be paid out of that fund.
. b. The moneys collected in the. services tax fund shall be appro-
priated to the Department of Environmental Protection and shall
be used only in the following manner: 4

(1) By the department for solid waste planning, permitting,
regulation, enforcement and research, pursuant to the provisions
of the “Solid Waste Management Act,” P. L. 1970, c. 39 (C. 13:1E-1
et seq.); o : ’ .

(2) By the department for reviewing the economic aspects of
solid waste management ;- o .

" (3) By the department for admini‘stering the services tax fand;

and ' . ' ' .

4) To provide State aid to solid waste managément districts
for preparing, revising, and implementing solid waste management
plans. At least 50% of the annual balance of the services tax fund
shall be used for State aid and shall be distributed in amounts

" ‘proportionate to the population of each district, except that no-

district shall receive less than 2% of the amount apportioned to
aid all districts. In the event that the department determines pur-
suant to section 17 of this act that any distriet shall fail to fulfill
its solid waste managemeht planning responsibilities, the depart-
ment may withhold for the entire year or until the district fulfills
its responsibilities, all or a portion of the amount of moneys that
district would have received in an)" vear pursuant to this para-
graph. Any moneys withheld for the entix_‘e‘year shall be distributed
among the remaining districts in the same proportion as the other
moneys were distributed. o

14, (New section) There is created a Resouree Recovery Invest-
ment Tax Fund to contain subaccounts for each district to be held
by the State Treasurer, to be the depository for:

a. The investment tax revenues collected by the director
resulting from the amoun_'t of solid waste generated from ',within
each county; - '

b. The surcharge revenues collected by the director resulting
from the acceptance of out-of-district waste:

c¢. The investment tax revenues collected by the director not
otherwise deposited in another investment tax fund subaccount
pursuant to subsections a. and b. of this section shall he

deposited in the receiving district’s subaccount : and
d. Any interest thereon. '
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The moneys deposited in each dlstnct subaccount fund shall be
disbursed as provided herein.

15. (New section) a. Before the moneys in each investment tax
fund subaccount are appropriated as provided hereunder, the cost
of administration and collection of the tax and sm'charge‘shall be
paid by the monevs in the subaccounts '

b. Each district shall create a Dlstnct Resource Recovery In.
vestment Tax Fand, to be the depository of the moneys appropriated

“to each district pursuant to this section to be administered by the

governing body of each county, and the Hackensack Commissiox_:, in
the case of the Hackensack Meadowlands Distriet.
¢. The moneys collected in each investment tax fund subaccount

shall be appropriated to each distriet for deposit in its distriet in-
- vestment tax fund and shall be used dnl'y in accordance with a plan

prepared and approved pursunant to subsection d. of this section
and ouly for the following purposes:

(1) To reduce the rates charged by a resource recovery facility
serving the district in order to provide gradual transition between
resource recovery facility rates and sanitary landfill facility rates.
Any reductions may be achieved through use of investment tax
fund money: to pay construction costs and related facility start-up
costs, or to pay directly part of the fees charged for disposal at a
resource recovery facility. -

(2) To cover any expenses directly related to fhe planning, design-
ing, financing; construction, operation or maintenance of a resource
recovery facility or the acquisition of the services of a resource
recovery facility, including expenses incarred if a study is con- -
ducted pursuant to section 11 of this act;

(3) To design, finance, construct, operate, maintain environ-
mentally sound sanitary landfill facilities to be utilized for:

‘ (a) Disposing of those solid wastes which cdnnot be pro-
cessed by a resource recovery facility or which result from the
opeération of a resource recovery facility;

(b) Disposal of solid waste, on an interim basis, until a
resource recovery facility becomes operationel; and
(¢) Disposal of solid waste, on a long term basis, in those
 districts which demonstrate to the satisfaction of the depart-
ment that utilization of a resource recovery facility is not
feasible for disposal of the solid waste generated in that dis-
trict; and ‘

(4) To administer the investment tax fund, provided that not
more than two percent of the annual balance shall be used for
administration.
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d. Within two years of the effective date of this act, and prior to

‘the disbursal of any funds, each district shall prepare a plan, includ-

ing a schedu]e,_ which shall outline the proposed uses of the moneys
in the district investment tax fund as well as describe the mauner
in which those nioneys will be disbursed. Each plan shall be adopted
as an amendment to the district solid waste management plan: re-
quired pursuant to the provisions of the “Solid Waste Management
Act,” P. L. 1970, c. 39 (C. 13:1E-1 et geq.). This plan may be
é.ménded, 85 necessary, in accordance with the procedures provided
therefor pursuant to the “Solid Waste Management Act,” P. L.
1970, c. 89 (C. 13:1E-1 et seq.). '

e. Each district shall, by October 31 of each year in which moneys
remain in its district investment tax fund, file an audit of the
district investment tax fund and any expenditures therefrom with
the Local Finance Board in the Division of Local Government
Services in the Department of Community Affairs.. The audit shall ‘
be conducted by an independent public accountant. ‘ ' '

f. Upon approval by the department, two or more dis‘tricts.may
establish a joint investment tax fund to receive the investment tax
fund revenues and any surcharge collected pursuant to section
3 of this act. :

16. (New-section) If the department shall determine that a dis-
trict has failed to fulfill its solid waste management planmng re-
sponsxblhtles pursuant to section 17 of this act, the’ department ,

may assume the administration of the district investment tax fund

of that district and may use the moneys in the fund for the pur-
poses permitted in subsection c. of section 15 of this act for the
benefit of that distriet. '

17. (New section) The department may determine that a district
has failed to fulfill its solid waste management planning responsi-

bilities as required by sections 11 and 12 of P. L. 1975, ¢. 326

(C. 13:1E-20 and 13:1E-21) and by subsection d. of section 15 of
this act. A determination of failure shall include a finding that the
district has not made a good faith effort toward fulfilling its
planning responsibilities. A

18. (New section) Notwithstanding the provisions of any law,
rule or regulation to the eontrary, as an alternative to any other
procedure provided for by law, the design, financing, eonstruction,
operation or maintenance, or any combination thereof, of a resource

_recovery facility or the provision of resource reci)very facility

services may be procured by a contracting unit in aeeorddncg with
the provisions of sections 19 through 27 of this act.
19. (New section) Any contract between a vendor and a con-
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tracting unit for the de'si‘é'n‘, financing, édnsttii'ctidn, operation or

‘maintenance, or any combination thereof, of a resource recovery

facility or for the provision of the services of such a facility may
be awarded for a period not to exceed 40 years. .

20. (New sectioh) a. The cdntracting unit shall isste a request
for qualifications of vendors which shall include the date, time of
day and place by which qualifications shall be received and the
minimum acceptable Quaﬁﬁcgtions,_and which shall be made avaii-
able to all potential vendors through adequate public notice which
shall include publication in at least one appropriate trade of‘pro-
fessional journal and a newspaper of general circulation in the
jurisdiction of the contracting unit. In addition to all other factors
bearing on qualifieation, the contracting unit may consider infor-
mation which might result in debarment or suspension of a vendor
from State contracting and may disqualify a vendor if the vendor
has been debarred or suspended by any State agency. v '

b. The contracting unit shall publish, in the same publications

-in which notiqe of the ieqnest for qualifications appeared, a list

of qualified vendors and & statement setting forth the basis for
their selection. ‘

a1 (New section) a. The contracting unit shall issue a request
for proposals to the qualified vendors which shall include a de-
scription of the services and facilities required, the specific infor-
mation and data required, and & statement as to the relative im-
portance of price and other evaluation factors.

b. The contracting unit shall fix a date, time of day and plhce
by which proposals shall be received and shall specify the format
and procedure for submission of proposals. The contracting unit -
may extent the time for submission of proposals provided that any
extension shall apply to all qualified vendors and the contractingv
unit shall provide simultaneous written notice of any extension to
all qualified vendors. :

22. (New section) a. Proposals shall be reviewed by the con-
tracting unit so as to avoid disclosure of contents to competing
vendors during the process of proposal review. A list of Pproposals

" ghall be pfepared and shall be open for public inspection in the

offices of the contracting unit at reasonable hours for at least 30
daye after the contract award. '

b. As shall be provided in the request for pfoposals, discussions
may be conducted with qualified vendors who submit proposals
for the purpose of clarification to assure full understanding of, and
responsiveness to, the solicitation requirements. Any revisions in -
the request for proposals which may be developed in the course
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of those discussions shall immediately be commuhicated to all qua]i-A

fied vendors. Revisions to proposals may be permitted after sub-
missions and prior to award for the purpose of obtaining best and

final offers. In conducting discussions, there ghall be no disclosure
of any information denved from proposals submitted by competing
vendors.
‘ 23. (New section) a. The coritracting unit shall designate the
qualified verkdor, or two vendors if simultaneous negotiation is to
be conducted, whose proposa] or proposals are determined in writ-
ihg to be the most advantageous to the public, taking into considera-
tion price and the evaluation factors set forth in the request for
proposals. No other factors or criteria shall be used in the evalua-
tion. The contract file shall include the basis on which the desig-
nation is made.
b. The contracting unit may negotiate a proposed contraet, which
ghall include the accepted proposal, with the designated vendor.
24. (New section) Any contract to be awarded to a vendor pur-
suant to the provisions of sections 19 through 27 of this act or pur-
suant to the “Local Public Contracts Law,” P. L. 1971, e. 198
(C.40A:11-1 et seq.) or any other contracting procedure authorized
by law for resource recovery facilities, shall include where apphca-
ble, but not be limited to, provisions concerning:
a. Allocation of the risks of financing and eonstructing a resource
recovery facility, such risks to include:
(1) Delays in project compleﬁon;
2 'Construction cost overruns and change orders;
(3) Changes necessitated by revisions in laws, rules or regu-
lations;
(4) Failure to achieve the required operating performance,
(5) Loss of tax beneﬁts and
"~ (6) The need for additional equity eontributions.
b. A]lbcatioxi of the risks of operating and maintaining a re-
source recovéry facility, such risks to include:
(1) Excess downtime or technical failure;
(2) Excess labor or materials costs die to underestimation;
"(3) Changes in operating procedure necessitated ny revi-
gions in laws, rules or regulations; ;
(4) Changes in the amount or composition of the solid waste
delivered for disposal;
(5) Excess operat;on or maintenance costs due to poor
' management; and
(6) Increased costs of disposal of the Tesource Fecovery
facility residue.




28
29
30

31

32
33
34
85

36

W W w
© 00 =

© 0 =3 o O W N =

[ i il il v o I
- U W = O

PV RRRBEREER

13

¢. Allocation of the risks associated with eirecumstances beyond
the control of any party to the contract:

d. Allocation of the revenues from the sale of energy:

e. Default and termination of the contract:

f. The periodic preparation by the vendor of an operating per-
formance report and an audited financial statement of the facility
which shall be submitted to the contracting unit, the department
and the Division of Local Government Services in the Department
of Community Affairs;

g The intervals at which the contract shall be renegotiated; and

bh. Employment of current emplovees of the contracting unit
whose positions will be affected by the terms of the contract.

95, (New section) Any new or substantiallyv renegotiafed con-
tract to be awarded to a vendor pursuant to this act shall be the
subject of a public hearing to be held by the contracting unit in

. the jurisdiction of the contracting unit, prior to sabmission of the
‘contract for the approvals required in section 26 of this act, in
_accordance with the following procedure: ‘

a. The contracting unit shall provide adequate public notice of
the proposed contract award to prospective consumers and other
interested parties, which shall include publication in at least one
newspaper of gen,erél circulation in' the jurisdiction of the con-
tracting unit; ,

b. The contracting unit shall schedule a nieeting to be held within
45 days of publication of the public notice with consumer repre-

" gentatives and other interested parties in order to present and

explain the terms and conditions of the contract and to receive
written qués,tions which shall become part of the hearing record;

c. The contracting unit sghall hold a public hearing within 90
days of providing notice of the proposed contract award at which
the questions submitted at the meeting held pursuant to subsec-

" tion b. of this section shall be addressed. At the hearing, interested

parties may submit statements or additional questions concerning .
the terms and conditions of the proposed contract;

'd. The contracting unit shall, within 30 days of the close of the
hearing record, publish a hearing report which shall include all
issues and questions raised at the hearing and the contracting
unit's response thereto; and

e. The hearing report and the determination of the contracting
unit concerning the terms and conditions of the contract shall be
provided to all interested parties and hearing attendees at least 15 -
daj's ﬁrior to submission of the contract for the approvals required
in section 26 of this act.
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26. (New section) a. Any new or substantially renegotiated con-
tract to be awarded to a vendor and a copy of the public hearing -
report shall be submitted to the deparfment which shall approve or
disapprove the proposed contract based on its being cousistent with
the district solid waste management plﬁn adopted pursuant to the
provisions of the “Solid Waste Management Aet,” P. L. 1970, c. 39
(C. 13:1E-1 et seq.) within 60 days of réceipt‘. If the department
shall disapprove the proposed contract, the contracting unit may
prepare'an amended contract and, if the amendments are sub-
stantial, hold a public lleariilg thereon pursuant to the pfov‘isioné
of section 25 of this act. Thereafter the amended contract may be
resubmitted for approval. In the alternative, the district solid
waste management plan may be amended so as to be consistent’
with the proposed contract. V

b. Any new or shbstantia]l,v renegotiated"contr,act to be awarded
to & vendor and a copy of the public hearing report shall be sub-
mitted to Division of Local Government Services in the Department
of Community Affairs which shall approve or disapprove the pro-
posed contract within 60 days of receipt. The Division of Lbcal’
Government Services shall approve the cbntract if the division .
finds, in wfiting, that the contract meets the requirements of section
24 of this act concerning the contents of the contract and that the
contract comports with the fiscal and financial capabilities of the
contracting unit. If the Division of Local Government Services dis-
approves the proposed contract, the division shall inform the
contracting unit, in writing, of the changes necessary for approval.
The contracting unit may then prepare an amended eqnti'act and,
if the amendments are substantial, hold a public hearing thereon
pursuant to the provisions of section 25 of this act. Thereaftér, the.
amended contract may be resubmitted for approval.
" ¢. Any new or substantially renegotiated contract to be awarded
to a vendor pursuant to this act, pursuant to the “Local Public
Contracts Law,” P. L. 1971, c.'198 (C. 40A:11-1 et seq) or pur-

“suant to any other eontracting procedure authorized by law for .

resource recovery facilities. shall be filed with the Board of Public
Utilities along with a copy of the public hearing report. The Board
of Public Utilities shall, within 90 days of receipt, review any con-
tract filed with it and approve that contract if the hoard finds the-
contract to be in the public interest. If the Board of Public Utilities ,
disapproves the contract because the contract is not in the public
interest, the board shall notify the contracting unit in writing of
the changes needed in the contract in order for it to he in the public
interest. The éontracting unit may prepare an amended contract
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and, if the amendinents are substantial, hold a public hearing
thereon pursuant to the provisions of section 25 of this-act.. There-

" after the amended contract may be resubmitted for approval.

. In reviewing and approving ‘the contravcti, the Board of Pullic
Utilities shall not determine a rate base for, or otherwise regﬁlate
the tariffs or return of , the proposed resource recovery facility. The
board shall not, thereafter, conduct any further review of the
contract. ' ) ]

d. Notwithstanding the provisions of subsection e. of this section,
all parties to any contract may request the board to determine a rate
base for the pi'oposed resotrce recovery facility, in which case the
board may make that determination and the terms of any contract
so approved shall remain subject to the continuing jurisdiction of
the board. ' A

27. (New section) The contracting unit may award a contract
for resource recovery facilities or services to a vendor only after
a public hearing thereon and upon approval by the department, the
Division of Local Government Services, and the Board of Public
Utilities. . o

98. (New section) Whenever the Division of Rate Counsel in the '
Department of the Public Advoeate represents the public interest in :
a proceediing held to consider a contract awarded pursuant to sec-
tions 19 through 27 of this ac{, the Director of the Division of Rate
Counsel may assess the vendor in the mhm_xer provided for in section
20 of P. L. 1974, c. 27 (C. 52:27E-19). B

29 (New 'section) A contracting m"nit may lease or sell the site for
a resource recovery facility to a vendor which has been aw'zirded a
contract pursuant to this act or pursuant to the “Local Public
Contracts Law,” P. L. 1971, c. 198 (C. 40A :11-1 et seq.) or pursuant
to any other contracting procedure authorized by law for resource
recovery facilities. '

30. Y(New section) Any contracting unit which has substantially

and materially complied with the provisions of sections 20 through
93 of this dct, prior to the effective date of this act, as determined

by the department, may award contracts pursuant to the provisions
of this act. '

31. (New section) a. Each dié_trict which is awarded a frnnchjsé
pursuant to the pi-ovisions of section 6 of P. L. 1970. c¢. 40 (C.
48:13A-5) may award subfranchises to one or more persons en-

_gaged in operating a resource recovery facjlity in all or m'_,y part

of that district, provided that any subfranchise so awarded does
not alter the terms of any franchise awarded by the Board of Public
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Utilities and that the subiranchige shall conform to the solid waste
mmlag'ement plan for that district as approved by the department.

" b. Subfranchises awarded pursuant to this section shall be of
sufficient area to support the estimated technical and economic needs
of the resoi:rée recovery facility which is to serve the district or
portion thereof. .

32. (New sectlon) a. The department may adopt any rules and -
regulations pursuant to the provisions of the “Administrative ‘
Procedure Act,” P. L. 1968, c. 410 (C. 52:14B-1 et seq.) as it may
deem necessary to effectuate the pui'poses of this act. ’
~'b. The Board of Public Utilities may adopt'zmj7 rules and regula-
tions pursuant to the provisions of the “Administrative Procedure
Act,” P. L. 1968, ¢. 410 (C. 52:14B-1 et seq.) as it may deem
necessary to effectuate the parposes of this act.

¢. The Division of Local Government Services in the Department
of Community Affairs may adopt any rules and regulations pursu-
ant to the provisions of the “Administrative Procedure Act,” P. L.

1968, c. 410 (C. 52:14B-1 et seq.) as it may deem.necessary to-

effectnate the purposes of this act.

33. (New section) Any additional expenditures made by a munie-
ipality or county necessary to comply with an order, issued by the
department purstant to the provisions of the “Solid Waste Manage-
ment Aect,” P. L. 1970, ¢. 39 (C. 13:1E-1 et seq.) and the Board of
Public Utilities pursuant to the “Solid Waste Utility Control Act
of 1970,” P. L. 1970, c. 40 (C. 48:13A-1 et seq.), to transport solid
waste to a resource recovery facility, or any expenditures necessary
to refiect adjustment in rates, fees or other charges made in con-
nection with the taxes and surcharges imposed pursuant to section

3of P.L.ce. = (C. ) (now pending before the Legislature as
‘Senate Bill No. of 1984), or the provisions of a contract
entered into pursuant to the provisions of P. L. =, c. (C.

), (now pending before the Legislature as Senate Bill No.
of 1984), shall, for the purposes of P. L. 1976, c. 68 (C.

40A: :4-45.1 et seq.), be considered an expenditure mandated by

State law. :
34. Section 11 of P. L. 1975, ¢. 326 (C. 13:1E-20) is amended to
read as follows:

11.a. (1) Within 360 days after the effective date of this amenda-
torv and supplementary act, the respective boards of chosen
freeholders, in the case of counties, and the Hackensack Com-
mission, in the case of the Hackensack Meadowlands District,
shall develop and formulate, pursuant to the procedures herein
contained, a solid waste management plan for each respective solid
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waste management district; provided, however, that the commis-

‘sioner. may extend such period for & maximum of 45 additional |

days upon the certificatior of the board of ¢:0sen freeholders or
the Flackensack Commission, as the case may be, of the ecauses of
the delay in developing and formulating a plan, and upon the-
commissioner’s determination that an extension will permit the’
development and formulation of a solid waste management ﬁlan
as required herein. Within 90 days of the effective date of this
act, each district shall make the necessary personnel, financial and
legal arrangements to assure the development and formulstion
of the plan within 360 days of the effective date of this act.
Every such solid waste management plan shall be developed and

formulated to be in force and effect for a period of not less than

10 vears, upon the expiration of which a new plan shall be developed
and fornmulated pursuant to the procedures bherei_n contained; pro-
vided, however, that every sach plan shall contain provisions for
automatic review thereof not less than once every two Years

following the approval thereof by the .depa_.,rtment, which review -

shall be undertaken by the board of chosen freeholders or the
Hackensack Commission, as the case may be; and, provided further,
however, that every such plan may be reviewed at any time by the
department. Upon such review, if the board of chosen freeholders,
the Hackensack Cojnmission, or the department, as the case may .
be, determines that any solid waste manazement plan, or any part
thereof, is inadequate for the purposes for which it was intended,
such board of chosen freeholde:s or the Hackensack Commission, as
the case may be, shall develop and formulate a new solid waste
management plan, or any part thereof, and such new plan, or part
thereof, shall be adopted thereby pursuant to the procedures con-
tained in section 14 of this amendatory and supplementary act.
Nothing herein contained shall be construed as to prevent any

388 board of chosen freeholders or the Hackensack Commission from
38c readopting a solid waste managenient plan upon the expiration of
38p same in a solid waste management district;' provided, however,
382 that any such readoption shall be pursuant to the provisions of
887 section 14 of this amendatory and supplementary act.

SRS RES

(2) Any two or more districts may formulate and adopt a single
solid waste management plan which shall meet all the requirements
of this act for the combined area of the cooperating solid waste
management distriets. ' - _ ’ '

b. (1) To assist each board of chosen freeholders in the develop-
ment and formulation of the solid waste managerient plans re-

. quired herein, an advisory solid waste oouncil ahall be constituted
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in every county and shall include municipal mavors or their
designees, persons engared in the collection or disposal of eolid
waste and environmentalists. The respective size, composition and
membership of each such council! shall be desigf:ated by the respee-
tive hoards of chosen freehdlders. In the Hackensack Meadowlands
District, the Hackensack meadowlands municipal committee, estab-
lished pursuant to article 4 of P. L. 1968, c. 404 (C. 13:17-7 and
13:17-8), ‘is hereby designated an advisory solid waste council
for the purposes of this amendatory and supplementary act; pro-
vided, however, that nothing herein contained shall be construed
8s in any way altering the powers, duties and responsibilities of the
Hackensack Meadowlands municipal committee except as herein
specifieally provided. The respective boards of chosen freeholders

- and the Hackensack Commission shall econsult with the relevant

advisory solid waste council at such stages in the development and
formulation of the solid waste management plan as each such board
of chosen freehqlders" or the Hackensack Commission, aé»the case
may be, shall determine; ‘provided, however, that a solid waste
management plan shall be adopted as hereinafter provided only
after consultation with the relevant advisorv solid waste counecil.

(2) In the development and formulation of a solid waste man-
kagement phn for any solid waste management district, the board
of ehoseh freeboldas or the Hackensack Commission, as the case
may be, shall: . ‘

(2) Conenlt with the mnt'v or municipal government agencies
eopeerned with, er respansible for, water pollution control, water
policy, water supply, or zoning or land use within the solid waste‘
management distriet; :

(b) Review such plana for sohd waste collection and disposal
proposed by, or in foree in, any municipalitv or municipalities
within the solid waste management di_strict, to determine the suit-
ahility of any snch plan, or any part thereof, for inclusion within
the solid waste management plan of the solid waste management

-district; and

(e) Consult with peuons engaged in solid waste collectxon and-
disposal in the solid waste management district.

35. Section 6 of P. L. 1970, e. 40 (C. 48:13A-5) is amended to
read as follows:

6. a. The Board of Publie EUtxllty Commissioners] Utilities shall;
after hearing, by order in writing, when it finds that the public
interest requires, designate any municipality as a franchise ares

. %o be sarved by ane ar more persons engaged in solid waste collec-

tion aad mey eward any solid weste mansgement district fas] a
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franchise [area to] which shall be served by oné or more persons
engaged in solid waste disposal at rates and charges published in
tariffs or contracts accepted for filing by the board; provided,
however, that the proposed franchise area for solid waste coMlection
or the proposed franchise for solid waste disposal conforms to the
solid waste management plan of the solid waste management
distriet in which such franchise area is to be located or such fian-
chise is to be awarded, as such plan shall have been approved by
the Department of Environmental Protection. »

b. Upon application by any solid waste management district,.
the Board of Public Utilities shall, by order in writing, award &
solid waste management district, or two or more districts, a frax-
chise which shall be served by a person engaged im operating &
resource }ecovery facility, provided that the proposed franchise
shall conform to the solid waste management plan, as approved by:
the departinent, of ihe solid waste management district or districts
to which the franchise will be awarded. : ‘

Each district awarded a franchise pursuant to this subsection
may award subfranchises pursuant to the provisions of section 31
of P. L: c. (C. ) (now pending before the Legis-
latuie as Senaie Bill No. of 1984), provided the subfran-
chises do ot alter the terms of @ franchise awarded pursuant to
this subsection. ' -

c. Franchises awarded pursuant to this section skall be of suff.ci-
ent area to support the estimated technical and economic needs of
the vesource recovery facility which is to serve the district or
portion thereof. ' :

d. For the purposeé of this section, franchise shall mean the
exclusive right to control the disposal of solid waste within a
district as awarded pursuant to this section. ,

e. The board shall encourage the eonsolidation of all accounts,
customers, routes and facilities by persons engaged in solid waste
collection Lord within franchise areas or tn solid waste disposal
[within such] pursuant to afranchise [areas].

Nothing in section 11 of this act (C. 48:13A-10) shall be inter-

_preted to prevent the implementation of this section by the Board

of Public [Utility Commissioners} Utilities.

36. Section 15 of P. L. 1971, c. 198 (C. 40A:11-15) is amended to
read as follows: :

15. Duration of certain contracts. All purchases, contracts or
agreements for the performing of work or the furnishing of ma-
terials, supplies or services shall be made for a period iiot to exceed
12 consecutive mouths, except that contracts or agreements may
be entered into for longer periods of time as follows:
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(1) Supplying of .
(a) Fuel for heating: purposes, for any tenn not exceeding
in the aggregate, two years;
(b) Fuel or oil for use of axrplanes, automobiles, moior
~vehicles or equipment for any term not exceeding in the aggre-

- gate, two year'si; .

(c) Thermal energy produced by a cogeneration facility, for
use of heating or. air conditioning or both, of any term not

‘ exceeding 40 years, when the contract is approved by the Board

of Public Utilities. For the purposes of this paragraph, “coges-
eration” means the simultaneous produetion iu one facility of
electric power and other forms of useful energy such as heating
or process lteam, ‘
" (2) (Deleted by amendment; P. L. 1977, ¢. 53.) _

(3) The collection and disposal of garbage and refuse, for any
term not exceeding in the aggregate, five vears;

(4) The recycling of solid waste, for any term not exceeding 25
years, when such contract is in conformance with a solid waste _
management plan approved pursuant to P. L. 1970, ¢. 39 (C. 13:1E-1
et seq.),and with the approval of the Division of Local Government
Services and the Department of Environmental Protection:

(5) Data processing servxce, for any term of not more than three
years; ' :

(6) Insurance, for any term of not more than three years;

- (7) Leasing or servicing of automobiles, motor vehicles,

‘machinery and equipment of every nature and kind, for a period

not to exceed three years; provided, however, such contracts shall
be entered into only subject to and in accordance with the rules and
regulations promulgated by the Director of the Division of Local

87-38 Government Services of the Department of Community Affairs:

28558588088

(8) The supplying of any product or the rendering of any service
by a telephone company which is subject to the jurisdiction of the
Board of Public Utilities for a term not exceeding five years;

(9) Any single project for the éonstructjoh, reconstruction or
rehabilitation of any public building, structure or facility, or any
public works project, including the retention of the services of any
architect or engineer in connection therewith, for the length of time
authorized and- necessary for the completmn of the actual con-
struction; :

{10) The providing of food services for any term not exceeding
three years; - - :

(11) On-site inspections .undertaken by private agencies pur:

'suant to the “State Uniform Coustruetion C_ode Act” ‘(P. L. 1975,
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c. 217.; C. 52:27D-119 et seq.) foi' any term of not more than three
years; ‘ v
(12) The performance of work or services or the furnishing of
materials or supplies for the purpose of cohsei‘ving energy in build-
ings owned by, or operations cbnducted by, the contracting unit,
the entire price of which to be established as a percentage. of the
resultant savings in energy costs, for a term not to exceed 10 years:
provided, however, that such confracts shall be entered into only
subject to and in accordance with rules and regulations promulf*ated

by the Department of Energy estabhshmg a methodology for com-

puting energy cost savings;

(13) The performance of work or services or the furmshmg of
materials or supplies for the purpose of elevator maintenance for
any term not exceeding three years;

(14) Leasing or servicing of electronic communications equip-
ment for a period not to exceed five years; provided, however, such
contract shall be entered into only subject to and in accordance
with rules and regulations promulgated by the Director of the Divi-
sion of Local Government Services of the Department of Com-
munity Affairs;

(15) Leasing of motor vehicles, machmery and other equxpment
primarily used to fight fires, for a term not to exceed seven years,
when the contract includes an option to purchase, subject to and in
accordance with rules and regulations promulgated by the Director
of the Division of Local Government Services of the Department of
Community Affairs;

(16) The provision of solid waste disposal services by a resource
recovery facility, or the design, construction, operation or mainte-
nance of a resource recovery facility for a period not to exceed 40
years when the contract is aepproved by the Division of Local-

_Government Services in the Department of Community Afairs, the
. Board of Public Utilities, and the Depariment of Environmental

Protection; and when the facility s in ctqurmance with a solid
waste management plan approved pursuant to P. L. 1970, c. 39
(C.13:1E-1 et seg.). For the purposes of this subsection, “resource
vecovery facility” means. a solid waste facility for the collection,
separation; recycling and recbvery of metals, glass, paper arid other
materials for reuse or for energy production. ‘

_ All multi-year leases and contracts entered into pursnant to this
section 15, except contracts for the leasing or servicing of equip-
ment supplied by a telephone company ’which is subject to the
jurisdiction of the Board of Public Utilities, contracts for therral
energy authorized pursuant to subsection (1) above, construction
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contracts authorized pursuant to subsection (9) above, or contracts
and agreements for the provision of work or the supplyitg of equip-
ment to promote energy conservation authorized pursuant to sub-
section (12) abo&e, or contracts for resource vecovery services or a
resource recovery facility authorized pursuant to subsection (16)

100 above shall contain a clause making them subject to the availability
101 and appropriation annually of sufficient funds ae may be required
102 to meet the extended obhgauon, or contein an annual cancellation

103 clause. '
104 The Division of Local Govermment Services shall adopt and
105 promulgate rules and regulations concerning the methods of ac-
106 counting for all contracts that do not coincide with the fiseal year.

1
2
-3

37. This act shall take effect immediately except for section 3
which shall take effect the first day of. the third month following
enactment. '

STATEMENT
The States capacity to dispose of its non-hazardous solid waste
through landfilling is rapld]y diminishing. As required under the

 “Solid Waste Management Act,” P. L. 1970, ¢. 39 (C. 13:1E-1 et

seq.), each solid waste management district has prepared a plan
for solid waste management. Most of the plans developed provide
for the establishment of resource recovéry facilities to replace the
sanitary landfills currently in use. Resource recovery facilities
provide an environmentally acceptable means of solid waste dis-
posal and also will convert waste to energy and thereby: be more

: eeonozmcalh efficient than landfilling.

The construction and initial operation of resource recovery
facilities are highly capital intensive and, therefore, the owners
or_operators of the facilities may need to charge disposal fees which,
at least initially, will be substantially higher than landfill disposal
fees. In order to encourage and facilitate the provision of resource

recovery services, it is necessary to reduce the initially high cost

of these disposal services so that the fees are more competmve with
landfill disposal fees.

This bill provides for a resource recovery investment tax on sohd
waste disposal at sanitary landfills to be plaeed in a resource re-
covery investment fund in each solid waste district for later use in

~subsidizing the tramsition to resource recovery. The tax will be

levied on all solid waste gererated within each district at an initial
rate of §0.28 per cubic yard of waste. Thereafter, the tax will be
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automatically inereased *v $0.2% a2t 18 months, 30 months, and 42
months after the tex is first imposed unless otherwise adjusted by
the distriet with the approval of the Department of Environmental
Proteetion. In addition, the bill provides for a surchai'ge on the
tax to be levied on all out-of-distriet waste received in a distriet at
a rate of $0.21 per cubic vard. The funds generated by the sur-
charge will be retained in the resource recovery fund of the receiv-
ing district as compensation for accepting solid waste from another
district and to provide an incentive to districts that send waste to
another district to disconﬁnue that practice.

" This bill also provides for the imposition of an additional tax to
be levied on all solid waste accepted at landfills at a rate of $0.25
per cubie yard. At least 509 of the funds generated by this addi-
tional tax will e distributed among the 22 solid waste management
distriets for the purpose of preparing, revising,'and implementing
solid waste management plans. The remaining funds will be used
by the Departmnent of Environmental Protection for research, »
planning, permittirig, regulating and enforeing the provisions of the
Solid Waste Management Act and for administering the services
tax fund. '

To atiract private sector financing of resource recovery facilities,
it is necessary to remove any institutional impediments which now
exist. This bill would encourage private sector financing of resource
recovery facilities by establishing a method of procurement by local
- government through the use of loxig term negotiated contracts;
designated franchises and simplified rate setting as an alternative _
to traditional public utility regulation. This process would be sub- - .
jeet to strict serutiny by the Department of Environmental Pro-
tection, the Board of Public Utilities and the Department of Com-
munity Affairs. . '
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AN Acr concerning solid waste disposal and resource recovery,
amending P.L. 1_975, c. 326, P. L. 1970, c. 40 and P. L. 1971, ¢. 198
and supplementing P. L. 1970, c. 39 and P. L. 1976, c. 68.

Bz 1T ENacTED by the Senate and General Assembly of' the State
of New Jersey: -

1. (New section) The Legislature finds and declares that the
State’s capacity to safely dispose of solid waste at sanitary landfills
is rapidly diminishing; that the recovery of any potential resource
in solid waste, especially its conversion to useable energy, is in the
public interest; that the acquisition, construction or operation of
resource recovery facilities is characterized by high initial capital .
expenditures and initially high costs of disposal which may be
stabilized or decreased based nupon a return on energy generated,
all of which require long-term financial arrangements and a steady
and secure flow of waste'; that_ to encourage the use of resource

" recovery it is necessary to'nttain the most advantageous financing

and ownership structures for implementation of resource recovery
projects by units of local government while maintaining strict
financial and programmatic scrutiny by agencies of State govern-
ment; and that it is necessary to provide for funding of the solid
waste management programs of the State and of the solid waste
management districts, all as hereinafter provided. '
EXPLANATION—Mattér enelosed in bold-faced brackets [thual in the above bill
i is mot emacted and is intended 1o be omitted in the law.
Matter printed in italics thus is mew matter.

Matter enclosed in asterisks or stars has been adopted as follows:
®—Assembly committee amendments adopted June 18, 1984.




O 0D ~1 & O W N =

L T ol i~
o W e O

144
15
16

7 4

18
10
20

22

23
24

25

.2
27
28

29

30

e

33

35

35

37
38
39

41

2

2. '( New section) s used in'this att:
a. “Contracting unit’ meansany .eonnty;apynmnicipalit}': “any
bi-State authority;® or any board, commission, committee, au-

- thority or agency, which iz not a Siate board, commission, com-

mittee, atthority.or agency,«sd svhich' has administrative jurisdie-
tion .over any district other-than a school district, project, or
facility, included or operating in whole or in part, within the terri-
torial boundaries of any county or municipality which exercises
functions which are appropriate for the exercise by one or more
units 6f local government, and which bas statutory power to make
.puréhas_es' and enter into contracts or agreements for the per-
“formance of ﬁny work or the furnishing or hiring of any materials
‘or supplies usually requiréd, the contract price of which is to be

- paid with or out of public funds;

b. “County” means any county of this State of whate\ er class:
e. “Department" means the Department of Environmental
Protection; ,
d. “‘Director’’ means ‘the Director of the Dmslon of Taxation
in the Department of Treasury;
-e. “‘District’’ means a solid waste manugenent district a'.e‘desig-
nated by section 10 of P. L. 1975, c. 326 (C. 13:1E-19):

f. “District investment tax fund” means a District Resource
Recovery Investment Tax Fund established pursuant to subseetion
b. of section 15 of this act; '

g. *‘Division’’ means the Division of Taxation in the Department
of Treasury,

b. ““Franchise’’ means the exclnsxve right to control the disposal
of solid waste within a district as awarded by the Board of Public

“Utilities* [ J* *;° -

i. “‘Independent pnbhc aeconntant” means a certlﬁed public
accountant, a hcensed public aceonntant or a registered mnmclpal
acconntant .

j. *“Investment tax’’ means the resoulce recovery mvestment tax
nuposed pursuant to subsection b. of section 3 of this act;

k. “Investment tax fund’’ means the Resource Recovery Invest-
ment Tas Fund containing snbaccounts for each county. pursnant to
the provxsxons of section 14 of this acty

1. “Out-of-district solid waste’” means any solid waste.accepted
for disposal in a distriet which was ge_nerated outside the receiving
dlStI‘ICt, .

1. ‘“‘Person or‘party”-means any mdmdual pnbhc or private
corl »orntwn, wnmany,qnﬂsemhlp ﬁmn,qsnonahon, pohtxcal sub-




3
42 division of this State, or any State, bi- state, or- -interstate ageney or
43 authonty,
43a. °n. “Recycling facility” means o facility, ot which materials
438 .which would othericise become salid.waste are. collected, separated
43c or processed aud returned to the ecanamic: mmn.«heam. in the form
430 of raw maierials or- products;® ,
4. °[n] ®o.® “Resource remvery.‘fmijhfy?‘ means. a_solid waste
444 facility constructed and aperated: far, the. cellection, separation,
. reeycling, and Tecovery of:metals; glass, paper; and other materials
444 for rense-or:for energy praduetion: ’
- 44p °[0]* °p.° “Sanitary landfill, fecility™ means. a. solid waste
45. faeility at whieh solid waste.is:deposited an or-in the land as fill for
46. the purpose-of permanent-dispasal ar:storage for a period exceed-
ing six months, exeept that it-shall not: inclade: any: waste faeility
approved for disposal of hazardous: wasts; » '

*fp.3* *0.* “Services:tax” meane:the: solidwaste serwices tax im-
posed pursuant to subseation-a; of seetian 3 of this.act;. v

*[q.]* *r.* “Services tax fund” means the Solid Wasts:Servicas
* Tax Fund established pursuant:tosectian 12 of this.act in which the
receipts from: the serwices tax and-any interest thereon will be
deposited;

1} °s:*“Bubfrenchise” meaps: ithe. exclusive right, ag-awarded
by audistrict; of aivendor to contpel the dispasal.of:rolid wasts within
all.or any portion of: & distriets and: A

'['sJF °t.* “Vendor” means: any. persan or, party ﬁuanuall}
qualified for, and technically and administratively oapable of,
undertuking. the design;. financing, construetipn, operation, or
- maintepance: of: a resoires. resovery. facility. or of provadmg re-

sOuYee: TECOVEry. A6rvices,

3. (New section) a. There. xs leyied: upon the owner or operator _
-of every sanitary landfill faaility. a solid: wagte services tax. The
services tax: shall be imposed ox: the owner or aperator at the
initial mta of $0.25 per-cubic yard of solids and-$0.003; per gallon
of liquids on all solid waste accepted for disposal atzia sanitary
landfill facility. On the first day. of the 13th-month following the
imposition: of the services tax and annually thereafter, the rate of
the services tax shall be.inoreased by $0.01 per: cuhic vard of solids.

b. (1) There is levied upon.the owner or operator of avery
sanitary landfill facility a resource. recowery invésunent tax. The
investment tax ehall be levied on, the owmner or operator at an
initial rate of $0.28 per cubic.yard:of solids. and $0.004 per gallon
of lignids on all solid waste, other than waste products resulting

gassggsaszas
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from the operation of a resource recovery facility. accepted for
disposal at a sanitary landfill facility. '
(2) Unless the rate is otherwise adjusted pursuant to section 11
of this act, the rate of the investment tax shall be increased pur-
suant to the following schedule:

(a) On the first day of the 18th month followmg the imposi-
tion of the investment tax, the rate of the investment tax shall
increase to $0.56 per cubic yard of solids;

(b) On the first day of the 30th month following the imposi-
tion of the investment tax, the rate of the investment tax shall
increase to $0.84 per cubic yard of solids; and

(c) On the first day of the 42nd month following the i 1mp051-
tion of the investment tax, the rate of the investment tax shall
increase to $1.12 per cabic yard of solids. '

The investment tax shall no longer be levxed on the owner or -

‘operator of a sanitary landfill facility on and after the first day of

the first month of the llth year followmg the imposition of the
investment tax.

e. (1) There is levxed upon the owner or operator of every sani-
tary landfill facility *which accepts out-of-district solid waste® a
mcharge on the investment tax. The surcharge shall be imposed
on the owner or operator at a rate of $0.21 per cubic yard of solids
and $0.003 per gallon of liquids on all out-of-district solid waste,
other than waste products resulting from the operation of a re-
source recovery facility, accepted for disposal at a sanitary landfill

38a facility.

(2) If the department shall determine that a district has failed
to fulfill its solid ‘waste management planning responsibilities
pursuant to section 17 of this act, the rate of the surcharge on the
investment tax levied pursuant to paragraph (1) of this subsection
ghall, upon notification to the Board of Puhlic Utilities and to the
director, immediately be increased to a rate determined by the
department, not to exceed $0. 42 per cubic vard of sohds or $0.006
per gallon of Kiquids. ‘ ' )

‘d. If any owner or operator of a sanitary landfill measures the
solid waxte aoeepted for disposal by a meaeure other than cubic
yards or gallons, the taxes and surcharges imposed by the provl-
sions of this section shall be levied at a rate eqnivalent thereof as
determined by the director.

e. No taxes or surcharges shall be levied on the owner or operator
of a sanitary landfill facility for the acceptance of solid waste
generated exclusively by any agency of the federal government if
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a‘solid waste collector subinits_to.the owner orvope’fator *an item r'znd'
tnvoice, signed and verified by an authorized officer bf the federal
agency, indicating the number of cubic yaids of solid waste to be
disposed of and* & copy of the contract with the federal ageney
indicating the effective date of the contract was hetore the effective
date of this act. Taxes and surcharges shall be levied on the owner
or operator for acceptance of solid waste generated hy a federal .
agency if the contract bet‘weenf the federal agency and the solid.
waste collector was entered into, or renewed, on or after the effec-
tive date of this act. »

4. (New section) a. Every owner or opera‘or of a sanitary land-
fill facility which accepts solid waste for disposai and which is
subject to the taxes and suichargcs imposed pursuant to section 3

* of this act, shall register with the director un forms prescribed by

him tithin 20 days after the first acqept}mce of that waste.

b. The director shall prepare and transmit to each owner or
operator of a sanitary landfill facility forms for the rendering of a
tax retirn. The form shall be structured in a manner and form
determined by the director and shall provide for the following
information, and any other information he may decm necessary
to be rendered in the return:

(1) The total number of cubic yards of sohds and gallons of
liquids accepted for disposal during the previous month;

(2) The number of cubic yards of solids and gallons of
liqiids accepted and place of origin of ont-of-distriet waste
accepted for disposal during the previous month; and

(3) The amount of each tax or surcharge paid according to
the amount of solid waste accepted. :

The director may prescribe a consolidated form for reportmo the -
taxes and surcharges unposed under this act and the tazes imposed

 pursuant to P. L. 1981, c. 278 (C. 13:1E-91 et seq. ) and P. L. 1981,

c. 306 (C. 13:1E-100 et seq.).

5. (New section) Every owner or operator of a éaﬁitar_v_ landfill
facility shall, on or before the 20th day of each month, render a.
return under oath to the dxrector and pay the full amount of taxes
and surcharges due as stated in the retarn.

6. (New section) a. If a return required by this act is not filed, or
if a return when filed is incorrect or insufficient in the opinibn of
the director, the amount of tax due shall he determined by5 the
director from such information as may be available. Notice of such
determination shall be given to the taxpayer liable for the payment
of the tax. Such determination shall finally and irrevocably fix the
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tax nnless thet-persbzf.agninst whom it-is as<ersed, within 30 days
after receiving. notice of such determination, shall apply to the
director for a hearing, or uinless the director on his own motion

'shall redetermine the same. After such hearing, the director-shall

give notice of his determination to the per=on to whom the tax is

.assessed.

b. Any taxpayer who shall fail to file Lis return when due or to
pay any tax when the same becomes due, as herein:provided,.shall
be subject to snch penslties and interest as provided in the “‘state
tax uniform procedure law,’’ Subtitle 9 of Title 34.of .the Revised
Statutes. If the-director determines that tle failure to comply with
any 'provision of this section was ezcusable under the circum-
s¢ances, it may remit such part or all of the penalty as shall be
appropnate under such circamstances.

c. (1) Any person failing to file a return, fm.lmg to pay the tax,
or filing or causing to be filed, .or.making or causing.to be v_made, or
giring or causing to be. given amy. veturn. certificate, affidavit,
representation, information,. testimony or statement required or
authorized by this act, or rules .or: regunlations adopted hereunder
which is willfully false, or failing to keep.any.records required by~
this act or rules and regulations adopted bereunder, shall, in addi-
tion to any other penalties herein. or elsewhere prescribed, be
guilty of a criie of the fourth degree. ‘

(2) The certificate of the director to-the effect: that a tax bas
not been paid, that a return bas-not been filed. that information has

not been supplied or that inacourate information has been supplied

pursaant to the provisions of this act or rules or -regula‘tions
adopted hereunder shall-be presumptive evidence thercof. -
7. (New section) In addition to any other powers.aunthorized by
this act, the director shall have the following powers:
"~ a.To delegate to amy-officer or employee of the division any
powers or responsibilities requnired hy this:act as he may deer
© NeCcessary; '
b. To promulgate and distribute any forms necessary for the
unplementatxon of thm act; and
¢. To adopt any ‘rules and mgnlahons pursnant to the
"¢ Administrative Procedure Act,” P. L. 1868, c. 410 (C.
52:14B-1 et seq.) as he may deem necessary to effectnate the
purposes of this act. '
8. (New section) The taxzes imposed by this- act ghall be governed
in all respects by the provisions of the ‘‘state-tax uniform pro-
cedure law,” Subtitle 9 of Title 54 of the Revised.Statutes, but.only
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to the extent that a specific provision of this.act or any rule or
regulation required to be promulgated by thig act may be in con-
Hict therewith.

9. a. (New section) Notwithstanding the:piovisions of any law
‘to the-contrary, the owner or operatorof a-sanitary landfill facility
may-collect the taxes and surcharges levied .and imposed pursuant
*¢o this act by imposing an automatic surcharge on any tariff estab- -
lished pursuant to law for the solid waste theponl -operatlons of
'the sanitary landfill facility.

“b.“For the purposes of this att,all municipal. connty, and State

- contraets for solid waste collection:and disposal shall be considered

tariffs for solid waste collection, and shall be subject to any-adjust-
~ment of tariffs resulting from the provisions of this:act. ‘

‘10. (New section) a. The Board of Public Utilities shall, within -
60 days of the effective ‘date of"this «act, isswe an -order-adjusting
the tariffs established pursuant to-law for solid waste collection
wperations by an amount equal to the total amount of the increase
in the adjusted tariffs for solid wastte dinosa] opcrations to take
effect on the date on which the ¢ax is lm])OH‘d

b.-The Board of Public Gtilities-shall; by the date of :any increase

..inthe services tax or the investment. tax required in sabsection a.

*of subsection b.* of section 3:of thisact issue an-order adjusting

. the tariffs established pursuant to law. for solid waste collection

-operations b\ an-amount -equal to the total amount of the increase¢
in"the ‘tariffs for solid waste disposal operations "that shall be

12a adjusted on that date

13
14

15

16

¢, The Board of Public Utilities shall, svithin 60 dayvs of notifica-
tion by ‘the department that an additional -surcharge shall be
:imnposed on an"owner or operator of a‘sanitary landfill faeility -or. -
‘that the investment tax rate'shall be adjusted in a mamer ‘other
“than by the rate adjustments provided in subsection b. of section 3
“of this act, issne-an order adjusting the tariffs established pursuant
‘to.law for solid waste collection operations by an amount equal
to the total amount of the increase in the tanffe for solid waste
disposal operations. ’

d. In issuing any order required by this sectxon, the Board of
:Public Utilities shall be exempt from the-provisions of R. B.
48:2-21. o ,

11. (New section) a. Each district, in comsultation with the
.department, may cbnduct a study to determine the *investment*
tax rate estimated to be necessary to be paid into the .district

investment tax fund so as to lower the cost of resource recovery
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facility services to a level which is competitive with the cost of

‘disposal in & sanitary“landﬁll utilized by the distriet.

b. After completion of the study, the district may request the
department to adjust the investment tax rate set forth in section 3
of this act to a rate, not to exceed $2.80 per cubic yard, or the
equivalent thereof, which is consistent with the conclusions drawn
in the study and with the plan developed pursuant to subsection d.-
of section 15. The district may request the department to adjust
the rate, subject to that maximum rate, on an annual basis in
accordance with the conclusions drawn as a result of a review of
the study and any additional information gained during the pre-
vious vear.

¢. The provisions of any law to the contrary notwithstanding,
two or more districts may conduct & joint study and establish a
single investment tax rate for the districts.

d. The department shall, upon approval of a reqnest by a dxs-
triet, notify the Board of Public Utilities and the director of the
investment tax rate adjustment in that district.

12. (New section) There is created a nonlapsing Solid Waste
Services Tax Fund to be the depository for the services tax moneys,
and any interest thereon, paid to the director pursuant to this act
and disbursed as pronded herein.

13. (New section) a. Before any moneys in the services tax fund
are appropriated as provided hereunder, the cost of administration
and collection of the tax shall be paid out of that fund °, except that
the cost. of administration and collection shall not exceed 2% of the
total amount in the fund®.

b. The moneys collected in the services tax fund shall be appro- -
priated to the Department of Environmental Protection and shall

“be used only in the following manner:

(1) By the department for solid waste planmng, perniitting,
regulation, enforcement and research, pursuant to the provisions
of the “Solid Waste Management Act,” P. L. 1970, c. 39 (C.13 1E—1
et geq. Y R

(2) By the department for reviewing the eeouomxc aspects of
solid waste management;

(3) By the department for ndininistening the services tax fund®.
No more than 2% of the fund shall be used for the costs of admin-

 14a istering the fund®; °[and]®

148 °(4) By the departmem for recyclmg research and planning;
14c and®
15 *L(4)X° °( 5)' To- pronde State aid to solid waste mnagemem
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districts for preparing, revising, and implementing solid waste
management plans®, tncluding the implementation of the goals of
the State Recycling Plan. The moneys may also be used by the
districts to support community oversight projects and to establish
a citizens’ advisory commiltee. A district receiving State aid shall
1ot use more than 2% of the aid for the costs of administering the
id®. At least 50% of the annual balance of the services tax fund
ghall be used for State aid and shall be distribnted in amounts’
proportioimte to the population of each district, except that no ‘
district shall receive less than 2% of the amount apportioned to »
aid all districts. In the event that the department determines pur-
suant to section 17 of this act that any district ghall fail to fulfill
its solid waste management planning responsibilities, the depart-
ment may withhold for the entire year or until the district fulfills
its responsibilities, all of & portion of the amount of moneys that
district would have received in any year pursnant to this para-
g'i'aph. Any moneys withlield for the entire year shall be distributed
smong the remaining distriets in the same proportion as the other

moneys were distributed.

o¢c. The district may appoint a citizens’ _advisbry committee to
consist of interested local officials and citizens. An appointed
citizens’ advisory committec or an existing advisory solid ¢qste
committee may develop' and implement oversight projects and -
conduct community awareness programs reyarding resource re-
covery facilities in a district.

d. The department shall issue a report to the Governor and the
Legislature detailing how moneys received pursuant to this act

- were spent by June 1 of each year in which moneys are received.* -

14. (New section) There is created a Besource Recovery Invest-
ment Tax Fund to contain *[subacconnts]® *sub-accounts® for
each district to be held by the State Treasurer, to be the depository
for: » ‘

8. The investment tax revenues collected by the director
resulting from the amount of solid waste generated from within
each county; S o o

b. The surcharge revennes collected by the director resulting
from the acceptance of ount-of-district waste; :

¢. The investment tax revenues collected by the director not
otherwise deposited in another investment tax fund *[sub-
account]® °sub-account® pursuant to subsections a. and b. of
this section shall be deposited in the receiving district’s ®[sub-

" account]® *sub-account*; and - ‘
d. Any interest thereon.
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The moneys deposited in each district °[subaccount]° °sub-
account*® fund shall be disbursed as provided herein.

15. (New section) a. Before the moneys in each investment tax
fund °[subaccount]® ®sub-account® are appropriated as provided
hereunder, the cost of administration and collection of the tax and
surcharge shall be bpaid.by the moneys in the ‘[snbaocounts]‘

4 sub-accounts, ezcept that the cost of administration and collection
4B shall not exceed 2% of the total amount in all the sub-accounts®.

5
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b. - Each district shall create a District Resource Recovery In-
vestment Tax Fund, to be the depository of the moneys appropnated
to each district pursuant to this section to be administered by the
governing body of each county, and the Hackensack Commission, in
the case of the Hackensack Meadowlands District.

c.i“'.[‘he moneys collected in each investment tax fund °[sub-
account]® *sub-account® shall be appropriated to eacli district for
deposit in its district investment tax fund and shall be used only in

-accordance with a plan prepared and approved pursuant to sub-

section d. of this section and only for the following purposes:
(1) To reduce the rates charged by a resource recovery facility
serving the district in order to provide gradual transition between

- resource recovery facility rates and sanitary landfill facility rates.

Any reductions may be achieved through use of investment tax

‘fund money®[;J°* to pay construction costs and related facility

start-up costs, or to pay directly part of the fees charged for dis-

.. posal at a resource recovery facility.

'(2) To cover any expenses directly related to the planning, design-

ing, finaneing, construction, operation or maintenance of a resource
recovery facility®, including a compos:tmg or recyclmg facility,® or
the acquisition of the services of & Tesource recovery facility,
including expenses incurred if a study is conducted pursuant to

’26A section 11 of this act;

27
28
29
30

31
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(3) To design, finance, construct, operate'[,]’ °or® maintain
environmentally sound sanitary landfill facilities to be utilized for:
(a) Disposing of those solid wastes which cannot be pro- -
cessed by a resource recovery fnmhty or which result from the
operation of a resource recovery facility;
(b) Disposal of solid waste, on an interim basis, until a
resource recovery facility becomes operational; and ,
(c) Disposal of solid waste, on a long term basis, in those
. districts which demonstrate to the satisfaction of the depart-
ment that utilization of a resource recovery facility is not
 feasible for dlaposa] of the solid waste generated in that dis-
trict; and
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‘(4) To administer the investment tax fund, provided that not
more than two percent of the annual balance shall be used for
administration. : '

d. Within two years of the eﬁeétive date of this act, and prior to
the disbursal of any funds *by the distn’ct‘, each district shall pre-
pare a plan, including a schedule, which shall outline the ‘proposed
uses of the moneys in the district investment tax fund as well as’
describe the manner in which those moneys will be disbursed. Each
plan shall be adopted as an amendment to the district solid waste
management plan required pursuant to the provisions of the “Solid
Waste Management Act,” P. L. 1970, ¢. 39 (C. 13:1E-1 et seq.). This
plan may be amended, as necessary, in accordance with the pro-
cedures provided therefor pursuant to the “Solid Waste Manage-
ment Act,” P. L. 1970, c. 39 (C. 13:1E-1 et seq.). o

e. Each district shall, by October 31 of each year in which moneys
remain in its district investment tax fund, file an audit of the
district investment tax fund and any expenditures therefrom with »
the Local Finance Board in the Division of Local Government

‘ Services in the Department of Community Affairs. The andit shall

be conducted by an independent public accountant.

f. Upon approval by the department, two or more districts may
establish a joint investinent tax fund to receive the inveétment tax
fund revenues and any suréharge collected pursuant to section
3 of this act. _

16. (New section) If the department shall determine that a dis-
trict has failed to fulfill its solid waste management planning re-
sponsibilities pursuant to section 17 of this act, the department
may assume the administration of the district investment tax fund
of that district and may use the moneys in the fund for the pur-
poses permitted in subsection c. of section 15 of this act for the
benefit of that district. , ‘

17. (New section) The departinent may determine that a district
has failed to fulfill its solid waste management planning responsi-
bilities®, whick may include failure to implement ihe State Recycl-
ing Plan goals,® as required by sections 11 and 12 of P. L. 1975,
¢. 326 (C. 13:1E-20 and 13:1E-21) and by subsection d. of section
15 of this act. A determination °[of failure shall include]* *by the
department that the district has failed to fulfill its planning
résponsibilities may be based upon® a finding that the distriet has
not made a good faith effort toward °*[fulfilling its planning
responsibilities]® *identifying sufficient available mitable' sites for
solid waste facilities within the district, or negotiating interdistrict
agreements, to provide for the disposal needs of the district®.
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18. (New section) Notwithstanding the provisious of any law,
rule or regulation to the contrary, as an alternative to any other
procedure provided for by law, the design, financing, construction,
operation or maintenance, or any cbmbination thereof, of a resource
recovery facility or the provision of resource recovery facility
services may be procu:ed by a contracting unit in accordance with
the provisions of sections 19 throﬁgh 27 of this act. ‘

19, (New section) Any contract between a vendor and a con-

tracting unit for the design,;ﬁnancing, construction, operation or
maintenance, or any combination thereof, of a resource recovery
facility or for the provision of the services of such a facility may -
be awarded for a period not to exceed 40 years.
- 20, (New section) a. The contracting unit shall issue a request
for qualifications of vendors which shall include the date, time of
day and place by which qualifications shall be received and the -
minimum acceptable qualifications, and which shall be made avail-
able to all potential vendors through adequate public notice which
shall include publication in at least one appropriate trade or pro-
fessional journal and a newspaper of general circulation in the
jurisdiction of the contracting unit. In addition to all other factors
bearing on qualification, the contracting unit may consider infor-
mation which might result in debarment or suspension of a vendor
from State contracting and may disqualify a vendor if the vendor
has been debarred or suspended by any State agency.

. - b. The contracting unit shall publish, in the same publications

in which notice of the request for qnaliﬁcationé appeared, & list

_of qualified vendors and a statement setting forth the basis for

their selection. - o »

21. (New section) a. The contracting unit shall issue a request
for proposals to the qualified vendors which shall include a de-
scription of the services and facilities required, the speeific infor-

_mation and data required, and a statement as to the relative im-

portance of price and other evaluation factors. -

b. The eontrécting unit shall fix a date, time of day and place
by which proposals shall be received and shall specify the format
and procedure for submission of proposals. The contracting unit
may °[extent]® *eztend® the time for submission of proposals

~provided that any extension shall apply to all qualified vendors

and the contracting unit shall provide simi:ltaneons written notice
of any extension to all qualified vgnddrs. ;
22. (New section) a. Proposals. shall be reviewed by the con-

. tracting unit 80 as to avoid disclosure of contents to competing
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vendors during the process of proposal review. A list of proposals |

‘ghall ‘be prepared and shall be open for public inspection in the

offices of the contracting unit at reasouable hours for at least 30.
days after the contract award. ' o

b. As shall be provided in the request for proposals, discussions
may be condnoted with qualified vendors who submit proposals
for the purpose of clarification to assure full understanding of, and
responsiveness to, _the solicitation requirements. Any revisions in -

the request for proposals which may be developed in the course

of those discussions shall immediately be communicated to all quaki-

fied vendors. Revisions to proposals may be permitted after sub-

missions and prior to award for the purpose of obtaining best and
final offers. In conducting discussions, there shall be no disclosure
of any information derived from proposals submitted by eompeting
vendors.

23. (New section) a.- The contracting unit shall designate the
qualified vendor, or two vendors if simultaneous negotiation is to
be conducted, whose proposal or proposals are determined in writ-
ing to be the most advantageous to the public, taking into considera-
tion price and the evaluation factors set forth in the request for
proposals. No other factors or criteria shall be used in the evalua-
tion. The contract file shall include the basis on which the desxg-
natxon is made. . ,

b. The contracting nnit.mo.y negotiate a proposed contract, which

_ghall include the accepted proposal, with the designated vendor.

24. (New section) Any contract to be awarded to a vendor pur-
suant to the provisions of sections 19 through 27 of this act or pur-
guant to the “Local Public Contracts Law,” P. L. 1971, ¢. 198
(C; 40A :11-1 et seq.) or any other contracting procedure authorized .
by law for resource recovery facilities, shall include where applica-
ble, but not be limited to, provisions concerning:

a. Allocation of the risks of financing and constructmg & resource
recovery facility, such risks to include:

(1) Delays in project completion;
(2) Construction cost overruns and change orders;
(3) Changes necessitated by revisions in laws, rules or regu-
lations;
(4) Failure to achieve the required operating performance,
(5) Loss of tax benefits; and
"~ (6) The need for additional equity econtributions.

b. ATlocation of the risks of operating and maintaining a re--

source recovery facility, such risks to include:
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(1) Excess downtime or technical failure;

(2) Excess labor or materials costs due to underestimation;

- (3) Changes in operating procedure necessitated hy revi-
gions in laws, rules or regulations;

(4) Changes in the amount or eomposition of the solid waste

‘ dehvered for disposal;- : '

" (5) Excess operation or. mau\tenance costs due to poor
management; and '
(6) Increased eosts of dxsposal of the resource recovery
f&mhty residue. :
. ¢ Allocation of the risks associated w1th circumstances beyond
the control of any party to the contract;
d. Allocation of the revenues from the sale of energy; -
_ e. Default and termination of the contract;

f. The periodic preparation by the vendor of an operating per-
formance report and an audited *[financial]® *balance* statement
of the facility which shall be submitted to the contracting unit, the
department and the Division of Local Government Services in the

: De'partment of Community Affairs;

g 'The intervals at which the contract shall be renegotiated; and

b. Employment of current employees of the contracting unit
whose positions will be affected by the terms of the contract.

25. (New section) Any new or substantially renegotiated con-
tract to be awarded to a vendor pursuanf to “sections 20 through
24 of° this act shall be the subject of a public hearing to be. held
by the contracting unit in the jurisdiction of the éontrqcﬁng unit,
prior to submission of the contract for the approvals required in
section 26 of this act, in accordance with the following procedure:

a. The contracting unit shall provide adequate public notice of
the proposed contract award to prospective consumers and other

interested parties, which shall include publication in at least one

newspaper of general circulation in the jurisdiction of the con-
tracting umit;

b. The contracting unit shall schedule a meetmg to be held within
45 days of publication of the public notice with consumer repre-
gentatives and other interested parties in order to present and
explain the terms and conditions of the contract and to receive

written questions which shall become pért of -the hearing record;

¢. The contracting unit shall hold a public hearing within 90
days of providing notice of the proposed contract award at which -
the questions submitted at the meeting held pursuant to subsec-
tion b. of this section shall be addressed. At the hearing, interested
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parties may submit statements or additional questions concerning
the terms and conditions of the proposed contract;

d. The contracting unit shall, within 30 davs of the close of the .
hearing record, publish a hearing report which shall include all

issues and questions raised at the hearing and the contractmg
unit’s response thereto; and _

- e. The hearing report and the determination of the contracting
unit concerning the terms and conditions of the contract shall be

‘provided to all interested parties and hearing attendees at least 15

days prior to submission of the contract for the approvals required
in Bection 26 of this act. .,
26. (New gection) a. Any new or subsfantmlly renegotiated con-
tract to be awarded to a vendor and a copy of the public hearing
report shall be submitted to the department which shall approve or
disapprove the proposed contract based on its being consistent with
the district solid waste management plan adopted pursuant to the

provisions of the “Solid Waste Management Act,” P. L. 1970, c 39

(C. 13:1E-1 et seq.) within 60 days of receipt. If the department
ghall disapprove the proposed contract, the contracting unit may
prepare an amended contract and, if the amendments are ‘sub-
stantial, hold a publlc hearing thereon pursuant to the _provisions '
of section 25 of this act. Thereafter the amended contract '[ma)]' »

*shall* be resubinitted for approv: al. In the alternatlve, the distriet . -

solid waste management plan may be _a.mer_nded 50 as to be consistent
with the proposed contract. ’ '

b. Any new or substantially renegotiated contract to be awarded
to a vendor and a copy of the public hearing report shall be stb-
mitted to Division of Local Government Services in the Department

-of Community Affairs which shall approve or disapprove the pro-
posed contract within 60 days of receipt. The Division of Local

Government Services shall approve the contract if the division
finds, in writing, that the contract meets the requirements of section
24 of this act cohcerning the contents of the contract and that the
contract comports with the fiscal and financial eapabilities. of the
eontra.ctmg unit. If the Division of Local Government Services dis-
approves the proposed contract, the division ghall inform the

* contracting unit, in writing, of the changes necessary for approval.

The contracting unit may then prepare an amended contract and,
if the amendments are substantial, hold a public hearing thereon
pursusnt to the provisions of section 25 of this act. Thereafter, the
amended contraet °[may]® °shall® be resubmitted for approval.
c. Any new or substantially renegotiated contract to be awarded -
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to a vendor pursuant to *sections 20 through 25 of* this act, pur- '
suant to the “Local Public Contracts Law,” P. L. 1971, ¢. 198 (C.

. 40A:11-1 et seq.) or pursuant to any other contracting procedure

authorized by law for resource recovery faci]iﬁes, shall he filed
with the Board of Puhlic Utilities along with a eopy of the public

" hearing report. The Board of Public Utilities shall, within 90 days

of receipt, review any eontract filed with it and approve that con- -
tract if the board finds the contraet to be in the public interest. If the |
Board of Public Utilities disapproves the contract because the
contract is not in the public interest, the board shall notify the con-
tracting unit in writing of the changes needed in the contract in
order for it to be in the public interest. The contracting unit may
prepare an amended contract and, if the amendments are sub-
stantial, hold a public hearing thereon pursuant to the provisions of
section 25 of this act. Thereafter the amended contract '[mdy]’
*shall® be ‘resubmitted for approval.

In reviewing and approving the contract, the Board of Public |
Ptilities shall not deterniine a rate base for, or otherwise regulate-
the tariffs or return of, the proposed resource recovery faci]ity. The
board shall 'not, the'reaftg_r, conduct any further 'review of -the
contract. ' B

4. Notwithstanding the provisions of subsection c. of this section,
all parties to any contract may request the board to determine a rate ;
base for the ‘pi'op'os‘ed» resource reeovery facility, in which case the

’board may make that determinaﬁon and the terms of anr contract

50 approved shall remain subject to the continuing jurisdietion of
the board. o ' _
27. (New section) The contraeting unit may award a contraet
for resource recovery facilities or services fo a vendor only- after .

" a publie hegring thereon *pursuant to section 25 of this act® and

upon approval by the department, the Division of Local Govern-
ment Services, and the Board of Public Utilities. '
28. (New section) Whenever the Division of Rate Counsel in the
Department of the Public Advoeate represents the‘pn'blic interest in
a proceeding held to consider a contract awarded pursoant to see-

.tions 19 through 27 of this act, the Director of the Division of Rate

Counsel may assess the vendor ®as provided hereafter. Whenever
a vendor shell first submit a contract to the Board of Public
Utilities, the vendor shall be assessed an asmount equal to one-tenth
of 1% of the estimated gross revesiues of the facility in the first

" year of its operation. Thereafter, the vendor shall be assessed® in

\
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the manner provided for in seetion 20 of P. L. 1974, c. 27 (C..
52:27E-19). } '
29*.¢ (New section) '[Aj' *Notwithstanding the provisions of
any other .lau’, rule or regulation to the conirary, a* contracting
unit may lease or sell the site for a resource recovery faeility to a

vendor which has been awarded a contract pursuant to this act or

pursuant to the “Local Public Contracts Law,” P. L. 1971, c. 198
(C. 40A:11-1 et seq.) or‘pursuant to any other eontracting pro-
cedure authorized by law for resource recovery facilities.

30. (New secﬁon) Any contracting unit which has rsubstant"i,ally
and materially complied with the provisions of sections 20 through
23 of this act, prior to the effective date of this act, as determined
by the departmént, may award contracts pursnant to the provisions
of this act: R

31. (New section) a. Each distriet which is awarded a franchise

. pursuant to. the provisions of section 6 of P. L. 1970, ¢. 40 (C.

48.:13A-5) may award subfranchises to one or more persons. en-
gaged in operating a resource recovery facility in all or anv part
of that distriet, provided that any subfranchise so awarded does
not alter the terms of ary franchise awarded by tlie Board of Public
Utilities and that the subfranchise shall conform to the solid waste
management plan for that district as approved by the 'deparmjent.-

b. Subfranchises awarded pursuant to this section shall be of
sufficient area to support the estimated technical and economic needs
of the resource recovery facility which is to serve the district or
portion thereof. A .

. 32, (New section) a. °(1)°® The department may adojpt any r'ﬁles(
and regulations pursuant to the provisions of the “Administrative
Procedure Act,” P, L. 1968, ¢. 410 (C. 52:14B-1 et seq.). as it may
deem necessary to effectuate the purposes of this act.

‘(2) The department shall adopt rules and regulations for the

4nvengineen'ny désig‘n of resource recovery facilities, to include a
4c requirement that state-of-the-art air emission technology be in-
4p stalled to control the emission of hydrocarbons, particulates,

4r

diozins, nitrogen ozides, carbon monozride, heavy metals, hydro-

4r chloric acid, sulfur ozides and other acid gases and pollutants from
4G each resource recovery facility which is expected to emit these

4u pollutants.®
5

6
7

. Qo

b. The Board of Public Utilities may adopt any rules and regula-
tions pursuant to the provisions of the “Administrative Procedure
Act,” P. L. 1968, ¢. 410 (C. 52:14B-1 et seq.) as it may deem
necessary to effectunate the purposes of this act.
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c. The Division of Local Government Services in the Department
of Community Affairs may adbpt any rules and regulations pursu- -
ant to the provisions of the “Administrative Procedure Acf,” P.L.
1968, e. 410 (C. 52.£14B—1 et seq.) as it may deem necessary to
effectuate the purposesof this act. ’

33. (New section) An) additional expenditures made by a munic-
ipality or countS' necessary to comply with an order*[.J* issued by
the department pursuant to the provisions of the “Solid Waste
Management Aect,” P. L. 1970, c. 39 (C. 13:1E-1 et seq.) and the

Board of Public Utilities pursuant to the “Solid Waste Utility

Control Act of 1970,” P. L. 1970, c. 40 (C. 48:13A-1 et seq.). to
transport solid waste to a resource recovery facility, or any
expenditures necessary to reflect adjustment in rates, fees or other
charges made in connection with the taxes and surcharges unpoeed
pursuant to section 3 of P.L.**¢c. . (C. ) (how pending
before the Leglslatule as Ascemb]\ Bill No. 1778 of 1984). or the
provisions of a contract entered into pursuant to the provisions of
P. L. ,e - (C. ) (now pending before the
Legislature as Assembly Bill \o 1778 of 1934).- shall, for the
purposes of P. L. 1976, c. 68 (C. 40A:4-45.1 et seq.), be considered

‘an expenditure mandated by State laxw.

34. Section 11 of P. L. 1975, c. 326 (C 13 1E—20) is amended to
read as follows:

11. a. (1) Within 360 days after the effective date of this amenda-
torv and supplementary act, the respective boards of chosen
freeholders, in the case of counties, and the Hackensack Com-
mission, in the case of the Hackensack Meadowlands Distriet, -
shall develop and formulate, ‘pursuant to the procedures herein
contained, a solid waste management plan for each respective solid
waste management distﬁct; provided, Liowever, that the commis-
sioner may extend such period for a maximum of 45 additional
days upon the certification of -the board of chosen freeholders or
the Hackensack Commission, as the case may be, of the causes of
the delay in dé\’eloping and formulating a plan, and upon the .-
commissioner’s determination that an extension will permit the
development and formulation of a solid waste management plan
as required herein. Within 90 days. of the effective date of this
act, each district shall make the necessary personnel, ﬁnancial and
legal arrangements to assure the development and formulation
of the plan within 360 days of the effective date of this act.
Every such solid waste management plan shall he developed and
formulated to be in force and effect for a period of not less than
10 years, upon the expiration of which a new plan shall be developed
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and formulated pursuant to the procedures herein contained; pro-
vided, however, that every such plan shall contain provisions for
automatic review thereof not less than once every.two vears
following the approval thereof by the department, which review
shall be:nndertaken by the board of chosen freeholders or the
Hackensack Commission, as the case may be; and, provided further,
however, that every such plan may be reviewed at any time by the
department. Upon such review, if the board of chosen freeholders,
the Hackensack Commission, or the department, as the case may
be, determines that any solid waste management plan, or any part
thereof, is inadeqnate for the purposes for which it was intended,
such board of chosen freeholders or the Hackensack Commission, as
the case may be, shall develop and formulate a new solid waste

- management plan, or any part thereof, and such new plan, or part

thereof, shall be adopted thereby pursu‘ant to the procedures con-

‘tained in section 14 of this amendatory and supplementary act.

Nothing herein contained shall be construed as to prevent any -
board of chosen freelloldérs or the Hackensack Commission from
'read'opting a solid waste management plan npon the expiration of
same in a solid waste management district; provided, however,
that any such readoption shall be pursuant to the provisions of
section 14 of this amendatory and supplementary act. : '

(2) Any two or more districts may formulaite and adopt a singie
solid waste managenient plan which shall meet all the requirements
of this act for the combined area of the cooperating solid waste
management distriets. ;

b. (1) To assist each board of chosen freeholders in the dévelop-
ment and formulation of the solid waste mamigemént plans re-
quired herein, an advisory solid waste council shall be constituted
in every éoullty and shall include municipal mayors or. their
designees, persons engaged in the collection or disposal of solid

. waste and environmentalists. The respective size, composition and

membership of each such council shall be designated by the respec-
tive boards of chosen freeholders. In the Hackensack Meadowlands
Distriet, the Hackensack meadowlands municipal committee, estab-
lished pursnant to article 4 of P. L. 1968, c. 404 (C. 13:17-7 and .
13:17-8), is hereby designé.ted an advisory solid waste council
for the purposes of this amendatory and supplementary act; pro-
vided, howevet, that nothing herein contained shall be construed
as in any why altering the powers, duties and responsibilities of the
Hackensack Meadowlands municipal eommittee except as herein
specifically provided. The respective boards of chosen freeholders-
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and the Hackensack Commission shall consult with the relevant
advisory solid waste council at such stages in the devélopment and
formulation of the solid waste management plan as each such hoard
of chosen freeholders or the Hackensack Commissiou, as the case
may be, shall determine; provided, however, that a solid waste
management plan shall be adopted as hereinafter provided only
after consultation. with the relevant advisory solid waste council.

(2) In the development and formulation of a solid waste man-
agemerit plan for any solid waste management district, the hoard
of chosen freeholders or,the Hackensack Commission, as the case

‘may be, shall:

(a) Consult with the county or municipal government agencies
concerned with. or responsible for, water pollution control, water

. policy, water supply, or zoning or land use \nthm the solid waste
_ management -district ;

(b) Review such plans for solid waste collection ard disposal
proposed hy, or in foree in, any municipality or municipalities
within the solid waste management district, to determine the suit-

" ability of ah_\' such plan, or any part thereof, for inclusion within

the solid waste management-plan of the solid waste management
district; and
(c) Consult wnh persons engaged in solid waste collechon and

: dlsposal in the solid waste management district.

35. Section 6 of P. L. 1970, c. 40 (C. 48 :13A-5) is amended to
read as follows:

6. a. The Board of Public [I’mm Commxssxoners] Utilities shall,
after hearmg, by order in wntmg, when it finds that the public
int_erést requires, de_sig'nate any municipality as a franchise area
to be served by one or more persons engaged in solid waste collec-
tion and may eward Ax‘i.v solid waste management district [as] a
franchise [area to] which shall be served by one or more persons
engaged in solid waste diéposal at rates and charges published in
tariffs or contracts accepted for filing by the board; provided,
however, that the proposed franchisé:area for solid waste collection
or the proposed fmnc_hise for solid waste disposal conforms to the
solid waste 'mahagement plan of the solid waste management
district in which such franchise area is to be located or such fran-
chise is to be awarded, as such plan shall have been approi'ed by
the Depaﬁ‘mént of Environmental Protection.

b. Upon application by any solid waste management district,
the Board of Public Utilities shall, by order in writing, award a
solid waste management disirict, or two or more districts, a fran-
chise which shall be served by a person engaged in operating a
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resource recovery facility, provided that the propbsed franchise
shall confosm fo the solid waste management plan, as approved by
the départment, of the solid waste management district or districts
to which the franchise will be awarded.

Each district awarded a 'hmzclu"se pursuant to this subsection
may award subfranchises pursuant lo the provisions of section 31
of P. L. c. (C. - ) (mow pending before the Legis-
lature as Assembly Bill No. 1778 of 1984), provided the subfran-
chises do not alter the terms of a franchise awavded pursuan! to

‘this subsection.

¢. Franchises awarded pursuant to this section shall be of suffici-
ent area to support the estimated technical and economic needs of
the resource recovery facility which is to serve the district or
portion thereof. )

d. For the purposes of this section, franchise shall mean the »
exclusive r-iglzt to control the disposal of solid waste within a
district as awarded puisuant to this section.

. ¢. The board shall encourage the consolidation -of a]l accounts,
customers, routes and facilities by persons engaged in solid waste
collection [or} within franchise areas or in solid waste disposal
[within such) pursuant toa franchise [areas]).

Nothing in section 11 of ‘this act (C.-48:13A-10) shall be inter-

- preted to prévent the implementation of this section by the Board

of Public [Utility Commissioners] Utilities.

36. Section 15 of P. L. 1971. ¢. 198 (C. 40A :11-15) is amended to
read as follows:

15. Duration of certain contracts. All purchases, contraets or
agreements for the performing of work or the furnishing of ma-
terials, supplies or services shall be made for a period not to exceed .
12 consecutive months, eXcepi that contracts or agrecments may
be entered into for longer period= of tinie as follo“ s: ‘
(1) Supplying of :

(a) -Fuel for heatiiig purposes, for any term not exceeding
in the aggregate, two years;

(b) Fuel or oil for use of airplanes, automobiles, motor
vehicles or equipment for any term not exceeding in the aggre-
gate, two years;

(c¢) Thermal energy produced by a cogeneration facility, for
use of heating or air conditioning 6: hoth. *for* anfc term not
exceeding [20] 40 years. when the contract is approved by the
Board of Public Utilities. For the purposes of this paragraph,

“cogeneration” meané the simultaneous production in one
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facility of electric power and otler formx of nseful energy such
as heatmg or process steam;

'(2) (Deleted by amendment ; P. L. 1977, c. 53.)
(3) The collection and disposal of garbage and refuse, for any

term not exceeding in the aggregate, five vears;

(4) The recycling of solid waste, for any term not exceeding 25
jems; when such contract is in conformance with a solid waste
management plan approved pnrsn_ant to P. L.1970, c. 39 (C. 13:1E-1
et seq.), and with the approval of the Division of Local Government
Services and the Department of Environmental "Protection; '

(5) Data processing éex_-vice, for any term of not more than three
years;

(6) Insurance, for any term of not more than three vears:

(7) Leasing or servicing of automobiles, motor vehicles, [elec-
tronic communications equ‘ipmeht_.] machinery and equipment of -
every nature and kind. for a period 1ot to exceed three vears: pro-
vided. however, such contracts shall be entered into 6nl_v subject
to and in accordance with the rules and regulations promulgated
by the Director of the Division of Local Government Services of
the Department of Community Affairs:

(8) The supplying of any produet or the rendering of any service
by a telephone compan_\ which is subject to the jurisdiction of the
Board of Public Ttilities for a term not exceeding five years;

(9) Any single project for the construction, reconstruction or

‘rehabilitation of any public building, structure or facility, or any
- public works [projects] project, including the retention of the

servipes of any architect or engineer in connection therewith. for
the length of time aﬁthori'zed and neéessary for the completion of
the actunal constraction; . )

(10) The providing of food services for any term not ex(eedm"
three years; = :

(11) On-gite inspections undertﬁken by private agencies pur-
suant to the “State Uniform Construction Code Act” (P. L. 1975,
c. 217; C. 52:27TD-119 et seq.) for any term of not more than three’
years; ' ' '

(12) The performance of work or services or the furnishing of
materials or supplies for the purpose of conserving energy in build-
ings owned By, or operations conducted by, the contracting unit.
the entire price of which to be est_ahlished as a percentage of the
resultant savings in energy costs, for a terin not to exceed 10 vears:
providéd. however, that such eontracts shall be entcred into only
subject to and in accordance with rules and regulations promulgated
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by the Departent of Energy establishing a methodology for eom-

2 - puting energy- cost savings[.]:

(13) The performance of work or services or the furnishing of -
materials or supplies for the purpose of elevator maintenance for
any term not exceeding three years:

(14) Leasing or servicing of electronic communicatioys equip-
ment for a period not to exceed five vears; ﬁro‘}ided, however, such
contract shall be entered into only subject to and in accordance
with the rules and regulations promﬁlgated by the Director of the
Division of Local Government Services of the Department of Com-
munity Affairs; v

(15) Leasing of motor vehicles, machinery and other vequipment
primarily used to fight fires, for a term not to exceed seven vears,
when the contract includes an option to purchase, subject to and in
accordance with rules and regulations promulgated by the Diréctor‘
of the Division of Local Government Services of the Departnient of
Community Affairs: o ' ’

(16) The provisioi of solid waste disposal services Ly a resource
recovery facility, or the design; *financing® construction, operation
or maintenance of a resource recovery facility for a period not to
exceed 40 years when the contract is approved by the Division of
Local Government Services in the Department of Community
Aﬂ’qirs; tlie Board of Public Utilities, and the Department of
Environmental Pfofection; and when the facility is in éon_form‘ance
with a solid waste management plan approved pursuant to P. L.
1970, c. 39 (C. 13:1E-1 et seq.). For the purposes of this subsection,
“sesource recovery facility” means a solid waste facility for the
collection, separation, recycling and vecovery of metals; glass,
paper and other materials for veuse or for energy production.

All multi-vear leases and contracts entered into pursuant to this
section 15, except contracts for the leasing or servicing of equip- -
ment supplied by a telephone company which is subject to the
jurisdiction of the Board of Public Ttilities [or]). eontracts for
thermal energy .authorized pufsuant to subsection (1) above, cou-
struction contracts authorized pursuant to subsection (9) above,
°[or]° contracts and agreements for the [provisionsy provision of
work or the supplying of equipment to proniote energy conservation
authorized pursuant to subsection (12) abové, or contracts for re-

source recovery services or a vesource recovery facility authorized

100 pursuant to subsection (16 ) above®,* shall contain a clause making

101 them subject to the availability and appropriation annually of
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102 sufficient funds as imay be required to meet the extended obligation,.

103 or contain an anuiial cancellation clause.

104 Tle Division of Local Govermmnent Services shall adopt and

105 promulgate rules and regulations concerning the methods of ac-

106 counting for all contracts that do not coincide with the fiscal year.

1
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*37. Section 19 of P. L. 1975, c. 326 (C. 13:1E-28) is amended to

‘read as follows: ‘

19. Subject to such terms as agreed upon by [a board of chosen
freeholvdersj‘the' governing body of a county or the Hackensack
Commission, as the case may be, any municipality within which
any solid waste facility is located pursuant to an adopted and
approved solid waste management plan, shali be entitled to any or
all of the fo]lowihg berefits in consideration for the use of land
within its muzieipal boundaries as the locaticu of such solid waste
facility : ' , v '

a. The receipt of annual sums of money fin lieu of taxes on such .
property] in such amount as may be agreed upon between the
[board of choseh fréeholders] governing body of a couaty or the
Hackensack Commission, as the cage may be. and the munieipality,
and each [such board of choseh freeholders] governing body of the
county and the Hackensack Commission is empowered to make such
payments and eacli such mnnicipa]ity is empowered to accept such
payments' ai;d to apply them in the manner in which taxes may. he

-applied in such municipality; provided, however, that no such

annual pavyment [with respect to any pareel of such property] shall
[exceed] be less than the amount of taxes paid Ethereond ou the
land used. for the facility for the taxable year immediately prior to
the time of its use as the location of such solid waste faci'lit)‘:

b. Preferential rates charged for the services provided hy the
golid waste management district for any solid waste disposed of at
a solid waste facility within said municipality, which rate dis-
counts shall be subject to the approval of the Board of Pahlie
Ttility Commissioners and shall 1ot be in excess of 25% ;

e. The right to reécqni're any real or personal property used by
the solid waste management district in connection with the opera-
tion of any solid waste facility upon the termination of the uses for-
which Snch property was originally acquired, unless prior to such
expiration or termination the [board of chosen freeholders]
governing body of _tbc'éounty or the Hackensack Commission, as the
case may ‘be, entered into a new agreement for the continued use
of such property. ' o



CEBAEASERABREBE Y

O Cen (5,3

25

Any real property reaéquired by a municipality [in accordance
with paragraph ¢. of this section.j shall be repaired.and, as nearly
as practicable, 'restored ‘to its original cOndition, including, in the
case of a sanitary landfill, adequate landscaping of the final earth
covering to conform with the immediately surrounding terrain, by
and at the expense of the [board of chosen freeholders] governing
body of the county or the Hackensack Commission, as the case may
be, or adequate compensation made therefor by [said board of
chosen freeholders] the governing body of the county or the Hack-
ensack Commission; as the case may be.

In the event that any municipality and any [board of chosen free-
holders} goveming body of a county or the Hackensack Commis-
gion, as the case may be, fail to reach an agreement on the benefits
authorized herein in consideration for the use of land within
municipal boundaries as the location of a solid waste facility, the
commissioner, after consultation with the relevant board of chosen

" freeholders or the Hackensack Commission, as the case may be, with

the mayor of the relevant municipality, and with the relevant
advisory municipal council, shall fix such terms and establish such
benefits as he shall deem appropriate.®

*[37.]° *38.° This act shall take effect immediately except for
section 3 which shall take effect the first day of the third month
following enactment.
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ASSEMBLY COUNTY GOVERNMENT AND |
REGIONAL AUTHORITIES COMMITTEE

STATEMENT TO

ASSEMBLY, No. 1778

with Assembly committee amendments

STATE OF NEW JERSEY

DATED: JUNE 18, 1984

Asgembly Bill No. 1778, with Assenibly committee amendments,
establishes a new method of contracting for the construction, operation,
gnd maintenance of resource recovery -facilities, and simplifies: the
rate-setting procedures. In addition, the bill permits franchises and
subfranchises to be awarded in order to ensure a solid waste flow to the
facilities. The bill also establishes two taxes and a surcharge to pro-
vide stable funding sources for the State and the solid waste manage-
ment districts to use in implementing, regulating, and enforeing solid
waste management plans and in reducing resource recovery fees.

The new contracting procedure permits a contracting unit to reqﬁést
proposals from vendors for the'oonstrnction, operation, and mainte-

‘ nance of a resource recovery facility. The contracting unit may then
designate a vendor or vendors based upon price and evaluation faetors
for the purposes of negotiating a proposed contract. Certain provisions
maust be included in the proposed contract eoncerning the allocation of -
risks between the vendor and the contracting unit in the event problems

. arise during the construction or operation of the resource recovery
facility. .

‘After a proposed contract has been negotiated, the eontracting unit .

"must hold a meetmg with consumer representatives and a public hear- .
ing to explain the contract and answer any questions thereon, -

After the public hearing, the contracting unit must submit the pro-
posed contract for approval to the Department of Environmental Pro-

" tection, the Division of Local Government Services, and the Board of

Public Utilities. .

 Upon approval by all three parties, the contract may be awarded to a
. vendor for a period not to exceed 40 years. .

The bill further provides for a resource recovery iuvestment tax on
solid waste disposed at sanitary landfills to be placed in a resource
recovery investment fund in each solid waste district for later use in
suboidizing the transition to resource recovery. The tax is levied on the
owner or operator of a sanitary landfill for all solid waste accepted -
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from a distriet, 2t an initial rate of $0.28 per énbic vard of waste. There-

‘after, the tax will. be automatically increased by §0.28 at 18 months, 30

months, and 42 montks after the tax is first imposed, unless otherwise
adjusted by the distriqt and the Department of Environmeiital Pro-
tection. o . ‘ .

In addition, the bill provides for a surcharge on the tax to be le\-iéd
on the owner or operator, on all out-of-district waste received in a
distriet, at a rate of $0.21 per cubic yard of \rdste The funds generated
by the surcharge will be retained in the resource recovery fund of the
recelvmg distriet as compensation for acceptmg solid waste from

- another district, and to provide an incentive to districts that send

waste to another distriet to discontinue that practice.
The bill also provides for the imposition of an additional tax to be

levied on all solid waste accepted at landfills, at a rate of $0.25 per
. cubic yard of waste. Atleast 50% of the funds ‘generated by this addi-

tional tax will be dlstnbuted among the 22 solid waste management
districts for the purpose of preparing, revising, and implementing solid
waste management plans. The remaining funds may be used by the
Department of Environmental Protection for rev iewing, regulating,
enforeing, and assisting in the development of solid waste ‘management
plans, and for administering the tax funds. -
The committee held three public hearings on the bill and invited »
interested individuals to a commiitee meetmg to discuss air emissious

- from resource recovery facilities.

The committee amendments:

1. Limit the amount expended for adnumstermg the tax funds to 2% '
of the total amount in the funds;

2. Permit counties to use the services tax fund moneys to implement
the goals of the State Recycling Plan and to support community over-
sight projects and community awareness programs. In addition, a

" county may appoint a citizens advisory cominittee;

3. Permit the Department of Environmental Protection to use the
services tax fund moneys for recycling research and planning;

4. Further define the conditions by which the department may deter-
mine that a county has failed to fulfill its solid waste planning respon-
gibilities; to include failure to implement the State Recychng Plan
goals, or inability to negotiate interdistrict agreements or to identify
suitable facility sltes and :

5. Require the Deparhnent of Envxronmental Protection to adopt
rules and regulations concerning the engineering design of resource -
recovery facilities, to include a requirement that state-of-the-art air

" emission technology be installed to control pollutants.

In addition, the amendments clarify the benefits a host mnmclpahty

» may receive. Other amendments are techmcal in nature.
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SENATOR DANIEL J. DALTON (Chairman): We would like to get
started now. This morning's hearing is on A—1778, sponsored' by
Assemblymani McEnroe, and S-1762, sponsored by Senator Gormley,
concerning the development of resource recovery in New Jersey.

’ I do not have an opening statement, nor any remarks. Does
~any member of the Committee have a ‘statement or remarks to make?
- (negative response) As a result, what I would like to do 1is go
directly to testimony from the Assembly sponsor, Assemblyman McEnroe.
At this ktime, I would like to take the opportunlty to commend

Assemblyman McEnroe for all the hard work and many months he has put in
| on this legislation. Assemblyman?
ASSEMBLYMAN HARRY A. McENROE: Thank you. You're very kind, Senator,
and I appreciate that. Members of thevCommittee, Senator Garibaldi and
Senator Contillo, I am very happy to join you this morning to relate
some of our experiences around this great State of New Jersey.

In 'reviewing the proposed legislation, we had four public
hearings in four different parts of the State. We began, I believe, in
this very same room. We then traveled north to the City of Newark in
Essex County, where we had a group of perhaps 200 people, and testimony
which lasted approximately six hours. We - then traveled to Salem
County, where landfilling is probably the most appropriate procedure in
some of the more rural areas, and we heard substantial testimony there
from both public and private citizens, all involved and all concerned
with the management of our waste in New Jersey. ,

Ne:then heldhe hearing emphasizing the Committee's concern
with air emission control. We held that here in the State House -- in
the Annex in fact -- and we heerd testimony from numerous people from
across the country, as far away as Texas and California, all addre531ng
our concern with qualified air emission control of any facilities built
in the State of New Jersey.
| I think the. comments and supportive testimony we heard, the

maJor part of the concerns we heard-- All of the criticism of the
legislation I would characterize as constructive criticism. I think
every responsible person who came before the Committee emphasized the

requirements and the need to address a better way of managing our waste




in New Jersey. As all of you know, this is the most denSely populated

state in the hatibn. Without reciting history to any great extent,

'six or seven years ago we had 0verf300 landfills; we are now down to

somewherefin.thelneighborhood of 76 or 78. Ninety percent of the waste

‘in New Jersey is delivered to 10 major landfills. So, that in some way

- emphasizes the importance of the deliberations of this Committee today,

and of the Législature, in general,'in addressing the needs of what we
do. in the 1980's to accept and resolve this crlsls in a more
environmentally and f1nanc1ally-sound way. '

I like to think that the bill establishes a framework for the
orderly d2velopmént'of solid waste management in the comihg years. The
criticism, of course, is understandable in certainlareas, but it is all
baSed,'I:think, on parochial considerations and not feally on reviewing
the whole concept of where we are going and the fact that we lack a
su1table and acceptable alternatlve.

‘1 will be happy to answer any of your questions, Senator.
I believe all of you have had an oppbrtunity to review .all‘ of the

technical aspects of the bill. As you know, it establishes a new

* stable funding source. It addresses other questions, such as

franchising, which in ‘its real sense is control of the waste stream.

It recognizes the importance of the new concept of privatization, in

that it eliminates some of the institutional difficulties with the

encouragement - by public bodies of private mbney in the funding,

- management, and construction of energy recovery facilities around the

State. It also addresses the need to establish a longer period of
contractual arrangements, in that it amends existing public contracts
law so that it provides that a district -- a county, in other words --

can proceed for a period of 40 years and can establish a contract after

appropriate public review by a vendor who would establish‘ this‘ new
direction and new way of handling waste through energy recovery~
fac111t1es.

Agaln, for 14 years the Legislature has contlnually supported

the concept -- the reality really -- that we were in a cr;s;s

circumstance, or would»Soon be. We have reached that now, and this
bill, of course, establishes-- They were planning procedures, you




might say, over those yéars,' but now we are gettihg into the
~ developmental stage of .energy recbvery facilities and acceptable
landfilling. I think this is a beginning of that new procedure. It is
not the first bill introduced, and it certainly will not be the last,
but I think it raises our level of concern, our level of interest, to
the level of supborting the development, as opposed to'the planning
, éspects of new waYs of doing thihgs'in New Jersey.

~ SENATOR DALTON:  Very good. - Are there any gquestions for
Assemblyman McEnroe from the members of the Committee? (negative
response) We do not have any questions forvyou, Assémblyman McEnroe.
Thank you very much. ;

' ASSEMBLYMAN = McENROE : Thank you. 1 appreciate the
opportunity, Senator. If there no questions today, of course I will'be ’
happy to provide background information, position papers, and in an
informal way, address any concern or question that any member of the
Committee may have. ‘ '

SENATOR DALTON: Very good.

ASSEMBLYMAN McENROE: Thank you very much.

SENATOR DALTON: Just for everyone's understanding, what we
would like to do now is go into testimony from the Executive Branch.
It is my understanding that besides Commissioner Hughey, we have
representatives of both the Board of Public Utilities and the
Department of the Public Advocate here. We will listen to them, and
will then listen to the counties which are represented here. After
that, we will go into not only individual concerns from the'industry,

but into environmental concerns from the groups which are represented

- here. _ ,

I would like to <call on Commissioner Hughey from the"
Department of Environmental Protection now. Good mdrning;
‘Commissioner.

COMMISSIONER ROBERT E. MUGHEY: Good morning, Senator Dalton and
members of. the Cdmmittee. 1 have offered considerable testimony on
this bill and have been working‘with'the sponsor, Assemblyman McEnroe
for approximately 18 months, so I am going to make my testimony today

short.




The bill - in front of you» is the result of a two-year
process. It was begun at a point where I started to meet with the
counties about the problems they were having developing options in
solid waste management. When we first met with the counties, we sort
of broke'up the responsibilities. We realized, and 1 think everyone on
. this Committee realizes, that the counties have a major responsibility
in garbage. They are the ones that have the responSibility for siting,
and for doing the environmental assessments on both upgraded landfills
and resource recovery. I thought the State had to take the
responsibility -- particularlyvmy Department -- for streamlining the
process to put‘the counties in a position where they could exercise
their options and, also, address what I think is the second major issue
in garbage for the future, and that is the cost of doing it right,
whether it iS’upgraded landfills, resource recovery, or recYCling :

' I think we all recognize that garbage in this State has

reached a crisis. Unfortunately for all of us, it is not a new crisis,
it is one that was recognized over a decade ago, and it hasn't really
- progressed much in this oecade. It has become increasingly real, and
~ we are way beyond whether it is imminent or not. We are past imminent;
we are in the midst of a_garbage crisis in this State. There are 13
landfills today which handle over 90% of the State's nonhazardous
waste. Of those 13 five are either at or over capacity today as we
sit here, and are continued on an. ad hoc baSis because we have no
alternatives. '

The solid waste law, which I think the Legislature passed

very Wisely a number of years ago, is in danger almost daily -- I have
‘to administer parts of it -- with being~used,in reverse. - In other

words, the counties which have done their'job,‘which have gone through
the planning process, which have had to bite the bullet on siting, and
which have moved to either upgraded landfills or towards resource

~~ recovery, are now being faced with their having followed'the_law work

against them, as other counties which have not quite gotten as far
along are forcing their problems on those which have, I am not in a
particularly good position with regard to that, nor'is the BPU, as we

are asked, as crises develop, to distribute garbage throughout " the




State. That is probably one of the most unpopular things that I.have‘
to do. | '

So, garbage is not a crisis that we talk about conceptually
or academically. It is a crisis that is veryvreal. It is a problem
that is intenSe,vand I think it is the State's responsibility to begin
to provide some of the alternatives. ,

, The bill before you today does do some things, and it doesn't
do some things. . I think it is important for all of us to realize
exactly what it does and exactly ﬁhat it doesn't do. It does address

the question of rate shock. We now have counties, like Cape May and
| Burlington, which are going to upgraded landfills which go from a
charge of $5.00 to $6.00 a ton to $26.00 a ton in a one or two-week
“period. The reason we have that rate shock is because we héve‘nevér 
set aside money to offset the difference between doing it wrong and
doing it right. One of the things that this bill provides is a
graduated increase in the tipping fee so that we can start to set aside
funds to take away the future rate shock. It is never going to
accomplish it totally, and the total increase that is proposed in this
'bill is 5% to 10% over a four-year period. The BPU is going to testify
in just a minute, and 1 think they will tell you that they have not
'seen a rate increase that small in the last five yeafs., But not one of -
. those rate increases that they have seen has had a public benefit. The
difference here is that we are going to try to start to assemble money
so that we can lay it of f against the future.

Now, there are going to be some municipalities that will not
like that initially, but I would suggest to this Committee that in
~garbage it is merely a question of when you want to pay, not whether
- you are going to pay. I think we have all seen that in the last five
years in this State. We saw it most recently invthe_Meadowlands where
with'ohe landfill, we funded -- with the help of BPU -- one-third of
‘the environmental improvements required, and it was';appealed by 13
communities. That was one-third of the environmental improvements,
‘which means that automatically two-thirds of the environmental
, improVements are'going fo find their way onto the next landfill‘thatr
opens in the Meadowlands. So, we are building ourselves into a



tremendous cost for the future, and we ought to be doing it in some
organized fashion. -

» This bill does streamline the contracting process. 1 think
that is the part of it.that,Assemblyman-McEnroe is most familiar with.
I think it is a lesson we have learned from working with the counties.
No county has gone through this pfocess easily. As they have to deal
with the'contracting process in this State, they are deéling with a new
technology, a new idea that is being "imposed on an old set of
standards. What this does is make it possible‘fOr other counties in
the State to do what Essex County has had to do on its own.

It does provide the counties with some Optibns, and 1 think
~that is very important to us. It does acknowledge the relative
position for those counties in this State, and I think the County
Association is going to testify today.  For the first time to my
knowledge, they ‘have unanimously sUpported a piece of legislation.
‘There ‘are cbunties which are not very far along in the planning process
and,'thérefore, have something to lose in this legislation. 'Tnere are
also counties which héve completed the planning process. I think it is
a strong'statement on their behalf that they have taken this collective
position. - o ' ' -
Who stands to lose? Well, one of the things that the bill
provides is a small surcharge for those counties which have to send
their waste to another‘éounty. It is not enough to make any county in
this State want to take anyone else's waste, but it at least recognizes
the inequity of the current'situation. -

o The bill provides the enforcement capébility we have been
lacking at both therStatenand county levels. I think we have been
working for the last two years to get the counties to work with our
Department more and more in terms of enforcement. We have actually
written them into consent agreements. For the firsﬁ time, we are going
to have the resourcesv to do that. The Chairman sponsored a very
similar piece of legislation that would have done just that a cbuple of
years ago. We appeared together before the JAC a number of times to
talk about the need for this kind of legislation.




What doesn't this bill do? Well, it doesn't make resource
recovery imminent. It applies to both upgraded landfills ‘and resource
. recovery, but it doesn't make it financially possible. It doesn't set
aside~any‘environmental standard. As a matter of fact, because of the
amendments that Assemblyman McEnroé Worked in in the Assembly, it
actually stiffens the general environmental standards of this State.
It doésn!t_take the rate far enough. - There is no way we can make
'enough‘progfess in four years to really offset the rate changes we are
going to see in the next 10 years. But, it does soften the blow, and I
think it is very important to do that. o

I think we all acknowledge now, and the Leglslature certalnly
does, that garbage has sort of been the ignored stepchild of this -
State. I think we have done very well in handling some of our.
environmental problems, but this is one that has sort of passed us by.
" New Jersey has avréputation for planning for environmentai problems,
and I think this is a step in the planning process. The State is the
only place where we can acknowledge the existing problems of .the
existing system. It is the only place where the éontracting process -
‘can be streamlinéd, and I think it is the only place Where certainty
" can be built into the rate-setting process. It is the only place where
ybu-canlacknowledge,that some of the counties have done an putsfanding
Jjob and some of them have done somewhat less than an‘outstahding job.

I think these are the ingredients the sponsor and I see in
this bill. I want you to know how we gdtvhere. We got here because we
have been working with the counties for over 18 months on this bill.
Everything they have run ihto~snags with in the current process we have
tried to anticipate and build into this piece of legislation. As
Assemblyman'McEnroe said, we know it is not the last time we will be
before the Legislature with; regatd» to garbage. - We are currently
working on a comprehensive mahdatory recycling bill and I know there is
interest on the part of the Legislature in that kind of legislation. I
hope we will have it in front of this Committee in the fall. We are:
now working with recycling groups in the State and with about six
groups which have expressed specific interest in recycllng, in order to
‘decide how fast we can phase in mandatory recycling, how we can deal




with the market as we do it, and how we can make it the easiest dn the
" counties that have to build it into their solid waste plans.
| Let me say again that this bill is not a cure-all, but it
~ does address those Aproblems we  were aware of in wbrking with the
counties. To. be abie to take a piece of legislatiodrand make it as
‘comprehensive aé this is to me a really unusual occurrence. It is a
credit to the sponsor of thellegislation. It is also a credit to the
~ Public Advocate, the Board of Public Utilities, and the people in my 
Department who have worked bn itvéollectiQely_for the last year and a
half. | | | |
We d0vnot'a1ways answer enVifonmental pfoblems by negotiating
our problems in advance between State agencies with far different
interests. However, I think for the environmental problems we face in
Vthis State it is the only wayvto do it. Now, between ourselves, the -
_Public Advocate, andvthe'Board of Public Utilities, certainly there is
not cohcurrence‘dn every line that is in this bill. BUt, we have
tried to anticipate our probiems"with each other and our potential
- problems with £he Legislatu:e.' Everyohe's comments through the public
hearings that were ,heid by Assemblyman McEnroe were built into
amendments. Each one of the agencies in the Executive Branch had
input. We think that the bill, as amended, is a perfect start on a new
road for New Jersey and solid waste. That new road comes - none too
soon. This is not the complete answer but it is a step in the right
direction, and we ask for your support. Thank you, Mr. Chairman.
 SENATOR DALTON:  Thank you, Commissioner. Are there any
questions from the members of the Committee? Pete? , ' |
'SENATOR GARIBALDI: Yes. First, Commissioner Hughey, I would
like fo commend you for your‘ comprehensive presentation on what is
perhaps one of the most pressing problems in theAState, You have a
heck of a job ahead of you. I can see from the work that you, the
counties, Assemblyman McEnroe, and all those who participated have
dohe, that you‘ have - come -up .with a comprehensive plan. My -only
question is-- 1 happen to represent perhaps one of the most heavily
- dumped upon areas in the State of New Jersey -- MiddleSex County --
~ which has a variety of solid waste dump sites that have given us'one‘



large headache. - The fact is we have, even in my own town in Monroe
Township, a dep Vthat,v first of all, we had to fight with the
Departmentl of Environmental  Protection back in 1976 to close. We
'eventually.got the closure rights, but the fact is it has been costing
-us one bundle of money. We have capital improvements in there,
. leachate collection systems, and a treatment plant' to the tune of
- anywhere between $2 million and $3 million, plus an annual operating
cost which fluctuates annually from $85,000 to upwards of $155,000 --
operating costs -- and we don'f know how long that is going to go on.

' This is a major problem and I don't see it addressed here. I
don't know how you can address it. How can‘you‘keep garbége from
coming in from other areas -- interstate, county, inner county,’ or
whatever else -- because1that landfill that I just referred to had a
life span originally of 150 years had it Jjust been.for the lbcale,
But, it was filled far beyond capacity within a 30-year period. Now,
- the residents of that community are faced with this astronomical tax
burden;whiéh can only be raised with a property fax. It.is-going to
drive the homeowners fight out of their homes. '

It is one thing tb say it is the counties' responsibility to
site dump sites and to site facilities, but I don't see the counties,
. the ~_State, or anyone else, even these super, duper funds that are
supposed to be available, being applied toward the restoration of these
“landfills which are costing-- We have people who live all aibng‘the
landfill who are afraid to plant tomatoes in their ground. You know,

these are questions which have to be addressed at this time. . While
| this bill sets up a plan for the future, I don't see anything in here.
Perhaps that is not the intent here, but something has to be done to
‘address the problems we are faced with now. -

- COMMISSIONER HUGHEY:  Right. First of ‘all,b I agree with
you. . As you might expect, I would love it if every one of those
concerns would go away. I think that is the worst part of this job, as
I.éaid before. Middlesex County is a good example. Middlesex County -
has an adopted solid waste plan. One of the ingredients of that plén,
and unfortunately the -only one that was a little wéak, wés the

 contracting with other communities, which they had the right to do. I



~ think thare was hesitancy oh the part of both the communities comihg in

. and Middlesex"Countyl~itself at a certain point in doing those
contracts;v 1 think'there'are‘tWO-reasons for the problem there, one of
which is that, the contracting, and the fact that you have counties

'.'whlch have, over time, become reliaht on Middlesex County. As you

know, ‘we are going through a crisis up there as we sit here today,
where three counties have as their solid waste plans really, a reliance
on Middlesex County. I think that is a problem that will ultimately be
resdlved in the courts. 1 think it is beyond both of us because it has
to be. I think we are going to see some legal dec181ons in garbage
that - w1ll be not unlike the decisions we have seen in housing. 1 think
we are 901ng to have to, because I think there are counties which are
be1ng penallzed, and they are belng penalized for plannlng, as opposed
to not planning. ’

| The other problem in Middlesex County, which I am sure you'

are aware of, is that we have always thought, and it has always been

~ politically popular to keep the rates down on garbage. There are a lot

of things associated with that problem, but the basic one is that it is
cheaper'here to dump than it is in New York City, and it is cheaper in
South Jersey to dumb in Gloucester than it is to dump in Philadelphia.
So, keeping the rates low has been to our real disadvantage. The
‘ Supreme Court says, on one hand, that you have to have equality in
terms of the distribution of garbage and that we cannat stop
out-of-state people from coﬁing‘in except as consistent with our solid -
waste plan, so it isvdaable; 'But, on the other hand, by kééping our
rates artificially low, and I do think they have been artificially low
- because we jdst recently started to address the costs of closure-- The
"one you're working on is $2 million to $3 million. We're working on
one currently that is going to be in the neighborhood of $20 million to
- $40 m11110n for closure. I think as those costs for env1ronmental
E 1mprovements begin to go onto landfills in this State, you are going to
see far less incentive for anyone to want to’ bring their garbage to New
Jersey. 1 think that is a plus; I don't think that is a disincentive.

~ SENATOR DALTON: . Pete, if I may, just on the point you
raised, that ‘is also a_point I am'interested in. Commissioner,'the
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only ’thing I would raise in conjunction with Senator Garibaldi's
question is‘the fact that in 1981 we passed the Landfill Closure ahd |
Contingency Act. That Act has, in “many. cases, allowed landfill
owner/operators to set aside moneys in an escrow account for closure,
so you are collecting - in the present for a closure that will happen in
the fdtUre; HOWeVer, in many cases there ére landfills ‘throughout the
State that have closed prior to accumulatlng any 31gn1flcant money in
that closure or escrow account. , ,

Additionally, there are landfllls ‘that have been closed
either in 1981 when £he Act was passed or prior to the adoption of the
Act. Wouldn't it make sense tb'provide a portion of the Solid Waste '
Services Fund in this bill for the closure of landfills that will be
closing in the very near future, and, also, landfills that have been
cloéed where there are no moneys available to monitor them? There are
a number of landfills in Gloucester County that havé been closed, andv
yet there are not sufficient funds to provide the monitoring capacity
needed. Wouldn't this be an appropriate vehicle to address that

prOblem? - : » ' ‘ o
| . COMMISSIONER HUGHEY: I think the answer to that is "Yes, "
~and ‘the questlon now is whether there is enough bu1lt into it
financially to do it. I think you are aware of the problems we've had
sometimes,‘and this is a similar case, Dan. We're talking about a very
similar kind of situation,/ where in 1981 we started to provide
something, and now we have a closure and maybe we have a third of the
cost. So, we are never going to have quite enough money "in those
closure funds. We are probably going to have to look for another
source. Whether it is this piece of legislation or a similar piece I
can't answer, but’l'will take a look at it and give you an estimate.

SENATOR DALTON: Okay. Senator Gafibaldi,.do‘you have any
further questions? ”
' SENATOR GARIBALDI: No, thank you.

'SENATOR DALTON: Senator Contillo? |

~ SENATOR CONTILLO: Commissioner, is it true that you own the

solid waste in this State?
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COMMISSIONER HUGHEY: Doflrown it? I have been trying to
‘give it to BPU; but they won't take it. (laughter) It is true that I
find myself in a position where I cannot avoid it.

SENATOR CONTILLO:' Okay. Inasmuch as we are talking about
- waste-- You'khow, I am not a scientist, and one of the questions I
‘have asked people whom I bonsider to be scientists is, do you have
- evidence? - I don't have any evidence that it is better to go to
vfesource; recovery and produce electfiéity- than it is simply to
vincinerate. Do ydu~have evidence to substantiate thét we are better
off going to resource récdvery as opposed to plain incineration?

COMMISSIONER HUGHEY:  Well, I think you have to look at

- garbage as somewhat of a closed loop, so I think you should always
develop by-pfoducts in thaf loop. For that reason, resource recovery
is attractive. to me. 1 think that because of the benefits“of
electricity and the fact that it builds more monéy into the facility,
- you can afford to ask for more stringént environmental standards. 1
think‘thét is in the interest of 'all of us. Incineration is an oldv
technique. We used to have incineration in many places in this State,
buﬁ,l think you really have to look at reusing as much of everything in
the garbage field as you ‘can. . For that 'reason, I think resource
recovery makes a lot more sense. ' o ,

} SENATOR CONTILLO: 1 know;:I generally agree with everything
you just told me. But, do we have any scientific data that upholds}the
position that it is less costly to build a plant and get back the
electricity than it is simply to build a less expensive'plaht in the
first place and simply incinerate it? Do we have any scientific
evidence to substantiate that? o o o

 COMMISSIONER HUGHEY: Well, first of all, because of the
standards we are going to apply, you are not going to be able to build
a less costly incinerator. You are going to have to do state of the
art. If‘yourdo that, you might as well-- "Fimancially, YOu have to
work everything into the plan. I would think that Essex County, which
is represented"here today, could tell you that ’they.‘have strong
financial evidence that you have to be able to recépture. There are
a number of studies we haVe;dpne'in the Department that work fact intd
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- the rate based on having electricity tb sell, or not having it. We can
make that available to you, but I think the answer is "Yes." There is
strong evidence that it helps; it certainly helps the ratepayer.‘

SENATOR DALTON:  On that point, I think that Paul is
sensitive to the fact that historically in this country half of the
resource recovery facilities have gone belly up. Okay? I think that
is whatvyou are driving at. , '

- SENATOR CONTILLO: It was. :

SENATOR DALTON: I shouldn't-say they have goné belly up just'k
for financial reasons, although a lot of them have. There have been
environmental reasons, and things of that nature. What we seem to be

"doing in the bill -- and I'm not saying it's wrong, Commissioner, 1
would Just like you to respond -- is we're committing ourselves to a
teéhhology that, in fact, doesn't have a historically-good track
record. How would you respond to that? '

COMMISSIONER HUGHEY: First of all, I don't think we are
committing ourselves to any type ofe-‘ ' |

- SENATOR,DALTUN: (interrupting) In this cbuntry, I should
say. Someone's gasp reminded me of that. o
'COMMISSIONER HUGHEY: I think what we are doing is brbviding

- an option. I do- not think we are committing ourselves to a

technology. I mean, it is cOnceivéble that you wouldn't- have resource
:vrecovery built under this bill and you would still be in an advantage
position because you would have set aside moneys' for upgraded
- landfills. I don't think you are gding to see a massive run to
resource recovery in this State. I think righf now there‘ére two on
the drawing'board that look like they may be moving forward -- two in
the whole State. So, we have never talked in terms of just changing
~ the whole way we do business in the State. However, we have used.
 some statistics recently to try to tell you why we think it is
neceésary to have the option whether it is used or not. With some
resource recovery -- some meaning like four in the next 10 years, four
facilities, or five facilities -- this State will still have a demand
for about 158 acres a year of‘landfills. With none, you double that;
you're over 300 acres. Now, everyone on this Committee, and everyone I
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' work’with; is aware that in the‘laét three years we have not_béénnreal
» 3ucceSSfu1 in finding two new acres. So, we havé to have more than oﬁé
alternative. I very honestly - think that what we are going to‘endrdp
- with in this State isré*series of solutions. Resource recovery, for
ekample, even in those places where it is debated, does not exist
:without é‘landfill. You have to have that in order to developvthe 
financing. You have to have backup, ésh; and nonprocessables. I do
not think either will Exiét without a recycling plan in the future, and
I don't think that any'of those things if we had them today would solve
the problem we are in right now. We are going to go thfough three or
four very uncomfortable years. ‘ ’ . ' o
' ‘ _ SENATOR DAL TON: I'm sorry I interrupted ydu,.Paul; I just
wanted to clarify that. B

' SENATOR CONTILLO: I can only draw an analogy in my own mind
-about. when they bUilt' 50.'many atomic“energy reactors across the
country. We were assured by the sciehtists, the bonding attorneys, the
engineers, and the ’architects' that this was fine and was going to
work. Now we are being given the same assurance for the resource
recovery plants. Someone pointed out a plant that does a certain thing
in Sauqus, Massachusetts, butiapparently when you look into it a little
further, it only produces——',Stéam does not produce electricity. I saw
avnice program by a hospital, but it was a very tiny plant. Do you
-~ know what I'm saying? = You may be given thé unpleasant job in the.
future of shutting down these plants_if we are not truly prépared,_if'
we do not know where we are going with them, and all theframifications

that are going to follow. - - i ,
' - COMMISSIONER HUGHEY: Let me jdst commént on that, because as
a worst case-- ) B | | | ‘ ‘

| SENATOR CONTILLO:  Okay, but what we want to do as a

Committee, and'as ﬁon-scientists, as laymeh-- I asked the Chairman if
‘we could go to some of the plants, and that is when we found out that
'wé'couldn't,find a plant that does what the plant is supposed to‘do in
Essex County or ﬁhat the plant is supposed to do in Bergen County --
one that is that size that does all those things. |
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- COMMISSIONER HUGHEY: wc will certainly try to provide that
opportunity for'ydu. One of the comments 1 hear all the time is, "If
'y0u have it, then you are really in trouble." Well, one thing about
resource recovery is that you can always shut it down. You don't shut
~ down landfills, and we have a lot of examples of that. I mean, I can't
correct the problems under the ground. Twenty-five of our former
iandfill sites are noﬁ in the Superfund. So, there is no easy way out
of the garbage crisis. I think it is going to take all‘of these
‘alternatives’to do it. I do not think we are giving upvany of our
rights to.condition the apblications for these projects as they come
on. That is not what this bill is intended to do. This bill is
attempting to take some of the hurdles away ‘from :the contracting
- process and to begin to provide the resources to move forward. It will
not move us there tomorrow. The arguments are not over in terms of
resource recovery, but right now the arguments can't even be heard.
.SENATOR CONTILLO: Could you describe for me howvyou decide
on what size plant‘is going into, let's say, Essex?
, CUMMISSIONER HUGHEY: I don't decide that at all.
'SENATOR CONTILLO: Who decides that, Commissioner?
COMMISSIONER . HUGHEY: The counties have that role. The.
- counties decide whether they want to go to ngraded iandf11133 resource
recovery, both, or both in combination with recycling. They thenvsize
the plants and the facilities to meet their flows. Essex is the County
that is the furthest along, and one of the people from Essex is here
today. I'm sure he can discuss this with you. They do the sizing
given the flows they have in that County. o -
SENATOR CONTILLO: There seems to be a number of 'loose
elements flying around that could impact very severely on the size of a
plant, and théy do not seem to be directed in this particular bill.
| COMMISSIONER HUGHEY: - I think they are in this bill,
particularly with regard to the areas of the bill which deal with
franchising, where a county is given control over its own waste and can
direct that waste. I think that is a very important feature of the
legislation. o 4
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SENATOR CONTILLO:  Commissioner, could you enlighten me
slightly on-- Mr. Chairman, is it all right for me to continue with my
questions? o | |

" SENATOR DALTON: Surely. , |

SENATOR CONTILLO: Could you enlighten me on why we decided
on county boundaries, political.bodndaries,'as opposed to what might be
some more logical boundafies, ‘'you know, more economical _areas, as
opposed to just counties? _ : ‘

COMMISSIONER HUGHEY: - I wasn't here when that decision was
| made; that preceded me. I think the counties have always been looked
at‘legislatively in this State as the only way*to get some regional‘
solutions. I think that what you are going to see in the future are
' counties -- either because they want to or becausé.they are forced to
- -- working with other counties. There is no prohibition at all in any
~ of the legislation you have ever passed that says that counties cannot
work togethef. Unfortunately,'with regard to garbage, what has slowed
people down from working together is that some. counties have - the
opinion that'working'togéther means sending their garbage soméwhere
1else. With that spirit of cooperatlon, we have not seen a lot of joint
ventures, but I thlnk you will. o _ ‘

' I think it is inevitable that as we get into phasing in all
of the components of a good garbage plan that some counties will take
one part 6f the burden and othervcounties will take other'parté‘of the
burden. We have probably seen more progress in that direction in the
last couple of years than ever before because the tension has réally
developed. 'We see that now on an ad" hoc basis, uncomfortably in
MiddleSex County, where they have to deal with other counties, in
Burlington County, which has had to phase out of contracts with other
counties, and down where Senator Dalton is, where counties are fairly
dependent on Gloucester. Right now there is an artificial cooperation,
vbut'that codperation oughtAfo become a'lot more official. _

' SENATOR CONTILLO: It seems to me that it would be impossible
to determine the size of the plant you need, until you determine the

amount of garbage that is going to go into that plant. -
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COMMISSIONER HUGHEY:  The counties and I have already
'made determinations. 1 mean, we have a law we are wdrking with, where
counties have a responsibility, where their flows are known, and where
they are making plans to deal with their flows -- either making plans
~or not making plans. The only way I could take it another step would
be to say to counties which are doing the job -- and I don't think you
want me to do fhis -- "Now, in addition to your flbws, I want you to
plan for all»thé counties around you which are not doing it." I mean,
that would be the only piece of planning that is missing, and I do hot
intend to do that. I think the counties have a responsibility. Over
the last 18 months I have forced them to address that responsibility,
and I think that many counfiesrare beginning to do it collectively --
not always -- but thevonly way I could follow your'suggestion to its
- logical conclusion would be to say, "We won't do anything until every
county gets even." I don't think we are ever going to be there. o
» SENATOR CONTILLO: I am not making a suggestion; I am ésking
~ you a question. However, I see an area you have not planned for and it
disturbs me. You have not taken into consideration-- I shouldn't say
you, Commissioner, I mean the sponsors of the bill. First off, I
recognize what a problem we are dealing with. It is interesting to
hear ‘someone say we had é crisis 14 years ago, when we are sitting‘hére
today with the same c¢risis that no one would listen to you«about.‘ I am
not sure, you know, that we can push our minds far enough into the
future. I don't know how you can talk about resource Trecovery,
incineration, or landfill, and not talk about recycling, because if you
do not mandate recycling, if you do not reduce that flow to the
- furthest degree you can reduce it so you know the size of the plant you
are going to build-- Once you build a resource recovery plant, I don't
think you can recycle. ' o |
- Again,  from what I have been able to réad; resource recdvery
plants operate seven days a week to produce electriéity. They have to
have a guaranteed constant source of waste. If you build a plant, you
buildbit for a certain waste flow. Now, once that plant is built, I
don't see how you can then consider recycling; because you are going to
drop ybuf waste flow anywhere from 15% to 20%. Now, will we have a

‘plant that is 20% too large?
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‘ COMMISSIONER HUGHEY- The answer to that is, if we pht all
_the plants that are being dlscussed right now with any activity at all,
which is a total of three, and if we ‘had the best recycling law.in the
country and it took out 80% of the waste flow, which is a lot more than
" they are ant1c1pated to do, we still wouldn't be in a p031t10n where
those plants could be guaranteed everything that they could use. I
mean, the extent of this crisis is way beyohd. what the question
suggests. We need every part of the garbage situation to fall into -
pléce immediately, and we know that won't happen. We are working on a
mahdatory reéycling bill, but that is not easy either. Thisvbiil took
18 months to draft; that bill has taken six months so far and will
' probably get to you in the fall, which will make it about nine months,
because the con51derat10ns there are pretty enormous too. How fast can
you put things into the marketplace? I don't mean to make a profit,
because 1 think we are going to change our minds about febycling in
this State. We are going to do it to avoid costs.

SENATOR CONTILLO: And to reduce the waste load.

v COMMISSIONER HUGHEY: Right. I think that is going to
. chénge,»-but you still have to be able to put thihgs into the
marketplace’éndfyouvhave to be able to phase it in for urban  areas
where you are not dealing with residential curbside pickup. That has
not been easy to negotiate either, and won't be done through the
negotiation brocess when we bring it to ‘you. I'm sure we will go
thr0ugh a lot more. So, it certainly deserves its own attention. It
is going to bé another major piece of legislation. I don't see how the
sponsor could have ever worked it into this piece of legislation. This .
one dbes a lot of things.  Recycling deserves its own legislation, and
I think we will have it. Bothv 6f the sponsors of this bill have
already expressed an 1nterest in having that piece of leglslatlon, but‘
it is just so complex..

» SENATOR CONTILLO: Are you suggesting that the Bergen County
tplant and the Essex County plant, when they are built, will not take
care of all the waste flow in Bergen and Essex?

 COMMISSIONER HUGHEY: Well, they certainly will not take care

of it in the area, and Essex -- which, again, is here, and I would
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- rather they would testify about'their own plant -- has built recycling
into their plant and has sized their plant accordingly.
' SENATOR CONTILLO: = Well, that was my point.

COMMISSIONER HUGHEY: fWell, they have. _ _

- SENATOR CONTILLO: Recycling should be a mandated aspect
before the construction of a resource recovery plant, as Essex County
| has apparently seen the wisdom of d01ng ,

' 'COMMISSIONER HUGHEY: ~ They have factored that into their
plant size and I think that they should talk about that.

'SENATOR DALTON: Commissioner, I think: the point that Senator
Contlllo is making 1s that oftentimes we have heard of this bill,
rightly or wrongly, as our comprehen31ve response to the solld waste
problems -of the present and of the future. Nhat Senator Contillo is
~ pointing out is that recyclihg has to be part of that response. 'You
“know, one aspect of it is the cost and cost reduction; andther'aspect,'
obviously, is the pollution problem that comes abodtvifﬂydu, say, for
instance, burn plastics. I would assume the economic aspect and the
pollutant aspect are the two keys. ’ ; ,

In order for us, as a Leglslature, to really ldevelop' a
comprehen51ve response, as you recogn1ze by starting to develop a bill,
we have to have recycllng as part of that overall component

COMMISSIONER HUGHEY: I couldn't agree with you more.

SENATOR DALTON: The thing is, what we would like to do in
this Committee, is try to deal with that as-a whole package, so that
when ‘we go to the Senate and to the Legislature we will have a
compréhensive and Viable response to our solid waste problems in the
future. ' ' -
COMMISSIONER HUGHEY: I would agree with you, except to the
extent that I think they have to go simultaneously. I think to
recognizé that this is not a cure-all, the sponsor of this legislation
and I have never said in front of any Committee, or at any hearing,
that this answered all of the problems. I don't think we have,ever
testified on the b;ll where we didn't say that récycling was part of
it. We récognize that to the extent that we are drafting a piece of
leglslatlon. ' ‘ N |

SENATOR DALTON: Right. .
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~ COMMISSIONER HUGHEY: However, I do not think that one should
hold back the other. I think this stands 6n its own merit. It -is very
important, and I think the counties can tell you why. We think that
this deserves'tolmove forward. . ‘ '
, , SENATOR CUNTILLO; We heard from the bonding attorneys when
they were here initiéllyvon this type bf legislation-- They had to
have a guaranteed source of raw material, which was the garbage. They
wént'to méké sure that that blant; when it is built, in order to pay
off the bond totals khows preciselyvhow much waste load is going into
that plant. : f
‘ You have sort of a cavaller attitude about the amount of
garbage that goes into a plant. You're telling me there is plenty . of
- garbage to go around and not to concern ourselves about that.

COMMISSIONER HUGHEY._ Sir, I do not have a cavalier attitude
at all. What I am saying is that theré will be a lot of garbage going
into every plant.v The countles which have done this right, and the one
that you will have an opportunity to discuss this with today which is
‘further along than any of the others, which is Essex County, have built
- in those faétors. 'They have to. We review their plans; their bonding
houses review their plans; and, in Essex County's case, the Port
Authoriiy'reviéws the plan. So,il‘am not at all cavalier about it. I
think it is predictable and I think that the counties which are mov1ng
'forward have done it predlctably.

I would tell you that on upgraded landfllls the same thlng
occurs. Cape May did not build an upgraded landfill at $26.00 a ton
compared to where you are used to looking, which is $9.00 a ton, and do
it cavalierly. They knew what kind of material was coming in; they
~knew how they were going to be able'to>afford the investment. So, the.
‘counties which are doing the job as prescribed can answer the questions
you asked. I am not at all cavalier about it. I would tell you that I
do not feel it is>’necesséry‘ for mev to answer the whole range of
;questions because the counties are' a part of this process. The
counties which have done it well can answer every one of those

questions.
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_ SENATOR CONTILLO: I view a landfill differently than a
. resource recovery unit, because if you build a landfill ‘and then you go
to recycling and you start filling that landfill at a slower rate,
that's fine. I think we would all_be'happy-to hear that. But, I think
there is a different problem you face with a resource recovery‘unit
which may not be faced with an incinerator if the flow were'to slack
offe o

COMMISSIONER HUGHEY: What I'm saylng is I think you wlll
: flnd that the counties whlch moved toward resource recovery bu11t in
recycling. . : . ‘ |
' ~ SENATOR CONTILLO: Well; we'll talk to them. Thank you.

SENATOR DALTON: Commissioner, some of the crities whom I
have talked to regarding Assembly Bill 1778 have maintained that the
proposed series of taxes on existing landfills to‘ be 'escrowed to
offset higher tipping fees for resource 'recovery facilities would
. 'produce insufficient revenues to have any significant impact for many
years. The counties which are prepared to construct and operate these
facilities within the next few years would receiVe'scant benefits. from
‘the resource recovery investment funds. 'Similarly, these same counties
have already planoed for the implementation of resource recovery and
would not require additional planning money from the Solid Waste
Services Tax Fund. The counties which are not as far along in the
development of resource recovery or sophisticated solid'waste planning
would be encouraged to delay the 1mplementatlon to receive the maximum
benefits from these tax revenues. '

How would you respond to thosevcharges5

- COMMISSIONER HUGHEY: Actually I have only talked to one
county which had anywhere near that feellng. ‘I think the counties
which are furthest along _reallze that - what they‘ are doing here is
blazing new ground for other people. It will not be an immediate
advantage to them, but having been through the process -- I think the
sponsor of this bill can talk about one county -- they realize it is
~ really necessary for the counties which are to follow.

In terms of whether people can delay in order to bulld up the
account, I think people are going to find it harder and harder to delay

in this State for a varlety of reasons, not the least’ of which is that

21



we are hot hesitant to take them‘to court enymore; We are d01ng that,v
~and we will do it in a much bigger way in ‘the year to come.

So, Aif the argument is rlght, I think you have to assume bad
-falth on the part of the counties. I certainly cannot plan solid waste
in this State thinking that no county is going to do what it is
 supposed to do. If I find that to be the case, then it is my
obligation to take those ccuntiee to court, which I intend to do. But,

- is it insignificant7- Dan, I think it'is° 1 Qish we were sitting here
'in 1972 making the provlslons that are provided in this bill. to avoid
major rate changes in the years ahead, because if we were, we wouldn't
be having a rate change in this State right now. We would have planned

enough ahead of tihe torknow that we could set aside money and delay
future tipping-fee increases.

, As you begin thls kind of legislation it is Just like the
Closure Act. It will not . do the whole job, but it 1s a step, and I
think it is a very 1mportant step. _ . : . _

SENATOR DALTON: I guess my question is, if we are talking
about -- You said there are> three planned for. Essex, obviously, is

~ out in front. My dnderstanding is that Bergen is starting to come

along, Camden-- I don't know about Middlesex, but there is also
~Hudson. My concern is that for those counties the Resource Recovery
Investment Fund is going to mean very llttle,‘lf anyth1ng. "You and 1
have discussed resource recovery and what we're saying is that within
the next 10 years we will see no more than» five resource recovery
plants. Basically, I haye just now indicated the counfiesnwhich we

will probably see them from. v
Now if, in fact, that is what we will see in the next 10

years, five resource recovery plents'from‘those five counties, and they
have - not indicated a desire for this‘resource recovery investment tax
-- I mean, they are well along in the planning process already -- why
do we need the tax? ' . .
COMMISSIONER 'HUGHEY: ~ As a matter of fact, they have
supporced it uniformly with, I think; one exception. 1 have one letter
on it from the solid waste planner in-Camden County who said he did not
| - like, not the tax, but the extra tax for sending it to another county.
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I don't guess I would like it if I were him either because I would be
sending my waste to Gloucester County, but I think if I were Glbucester
. County I would like it.' So, I-haven't had that opinibn expressed. to me
by any 6ne of the counties which are planning it, or the counties which
_are not planning it for the next five jears.

SENATOR DALTON: I'm expressing it to you, okay? )

; COMMISSIONER HUGHEY: Okay. I do not happen to think it is a
valid érgument. ‘In addition to the counties you have discussed, - 1
think I would probably add Ocean County and Atlantic County to that
1list, which have it in their plans. From among that group you should
see the four or .fivé, and there are some counties which may work .
together to do something that is a scaled-down version Of any.of-the
‘major counties. j , | ' |

'My discussions with the counties lead me to believe that they
all want to see it. I think the county‘represenfativevhere today will
testify in support of this bill. '

SENATOR DALTON: I guess my question is, if these plants are
going to be built or not be built based upon their own merits, not
based upon this investment tax, why do‘you need the tax? That is my
‘question. j | ‘ ’ ' '

- COMMISSIONER HUGHEY: I think it is the difference between
going from $8.00 a ton to maybe $25.00 a toh, as opposed to maybe
$18.00; I think that ié important. To give you an exémple, what you
have to do, Dan, is build a curve from when it starts to when it is
going to be completed. What you have accrued in the account is a part
of that curve. It can help to offset future tipping fees. It is not
going to be dramatic, but I do think it is a step in the right‘
direction. I have yet to have a county very seriouSly, with one
exception, say that the tax :sh0u1d not be a part of that. We're
talking here about a 5% to 10% increase over four years, which is very
minor,‘but which begins to make people plan for the accounts that ére
‘going to be necéssary for the future. I think it is a very important
part of the bill. A

SENATOR DALTON: At least 50% of the revenues derived from
the. Solid Waste Services Tax are allocated to DEP for solid waste
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planning and. programs. Again -- and I won't say critics.this time,,I

'will "say myself, okay ,Q- _thisr amount, obviously, will serve to

 underwrite the total DEP budget. What specific soliddwaste programs

,‘does the Department intend to fund from these moneys?

© COMMISSIONER HUGHEY: This part of that bill is very similar
to one that we talked to you about two years ago which would have stood
on its ,oﬁn.‘ That is a step up in the enforcement ability‘ of the
Department with regard to solid waste. We have a breakdown of what we
project to.be able to build with that. It is not ongoing services. We
can provide that breakdown to you specifically onrquestions.related to
the money that would come to DEP. We prepared it for the JAC but 1
don't have it with me; I will get it to you. ' :

SENATOR DALTON° I would be very appreciative. CommisSioner,

v A 1778 seems to 1gnore the plight of municipalities hosting new or
expanded landfills and resource recovery facilities. The bill provides
planning funds to the Department and to the counties and 1nvestmentd
funds to the counties to facilitate the development of resource
recovery. Since thevmuniCipalities must bear the burden of accepfing
the environmental and healtH hazards associated with lamdfilling or
incinerating'solid waste, shouldn't economic incentives or financial

‘remuneration be provided to host municipalities wherein resource
recovery facilities or new landfills will be sited?

COMMISSIONER HUGHEY : Actually the bill as amended does
address that. There was an existing incentive clause under the
_existing solid waste law which was proving, at least in the case of
 Bergen County, to be inadequate for negotiation purposes. I think an
, amendment which Assemblyman McEnroe accepted will change the incentive
pretty dramatically to the benefit of the host municipality. I could
be corrected on that. Harry, is that amendment 1n7

ASSEMBLYMAN McENROE: - It is my recollection that it is.

.SENATOR.DALTON: Now, wait a minute. AThe exact_wording of
the amendment is-- _ ' | '
MR. CONNELLY: That is not the wording; it is paraphrased.

SENATOR DALTON: Okay. What it does is, it permits by the

mutual agreement of the governing bodies of‘ the county and the
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.muhicipality wherein a solid waété' facility is to be located, the
receipt of annual sums of money as host municipality considerations.
"These annual payments shall hot be less than the tax value of the land.
used for the'facility." Okay?‘ So what you are saying is, at a minimum
these annual payments shall not be leés than the tax value of the land
used for the facility. | - ' '

COMMISSIONER HUGHEY' Correct. , .

. SENATOR DALTON: As a policy determination, I think that is
simply not ehbugh. 'I‘think what we have to do is write into this bill
an increased incentive for the host municipalities. As 1 said, just
leaving it at "shall not be less than the tax value of the land used
for the facility" is totally inadequate. o |

COMMISSIONER HUGHEY: Dan, I don't necessarily disagree with
you and I don't think Assemblyman McEnroe would either. Think of‘where
we came from. The existing bill had a lid on it. We got two
interpretafions from the Attorney General on the existing Solid Waste
Act. This was an attempt to set a minimum as opposed to a maximum.
So; we reyersed the'bolicy that existed préviously Now, if you want
to go a step furthef, I certainly would not disagree with that, and I
don't think the sponsor would, .

SENATOR DALTON: I think if we are going to have ' resource ,
recovery in this State, I mean,- that is one of the things-- You
know, whether you talk about resource recovery or whether you talk
’abbut landfills, you are going to have to provide significant
incentives. I think that should be part of this overall bill.

’ ‘COMMISSIONER HUGHEY: I have no prbblem with that.

- SENATOR DALTON: I have no further questions. Pete, do you

have‘any questions? ' ' oL

’ SENATOR GARIBALDI: One thing I don't know -- maybe Senator
Contillo touched on it -- about the volume required for a resource
recovery unit to become economically feasible, is the amount of truck
traffic and what that does to the roads. What in this law, or in this
proposed legislation addresses a municipality's road structure, because
those - trucks pulverize the roads? We are still 'working on the-

restoration of roads in many of our towns and, again, I have to say the
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. counties, the'State, nor no one else who forced these dump sites within
municipalities have come along and said, "You know, we'll help you
out. We'll repair your,roads.“ They get all the fees from all those
~commercial truck rates, but they do not pass anything down to the towns
to help them fo keep their roads ih decent shape. B
| COMMISSIONER HUGHEY: I think that goes more to Senator

Dalton's question than to the first question. It is a question of
inbentives which has to doi_with> the whole series of infrastructure
: queStions.that'you are familiar Qith. If you are treating leachate,

you are doing that in a sewer facility. I think that is one of the

reasons wﬁy we wanted to reverse the "cap" policy, in‘order to make
incentives greater. But, again, 1 don't think any 6f us would be

disinclined to think that mbre -incehtives “would not be even more
‘attractive. | : '
| 'SENATOR_DALTON:‘ Thank you very much, Commissioner.

COMMISSIONER HUGHEY: Thank you, Senator.

SENATOR DALTON:  Is there anyone from the Board of Public
_Utilitiesvhere who would like to testify? (affirmative response) We
will now hear from Bob Swain and Kevin Davis‘ffom BPU. :
* ROBERT SNAIN: My name is Bob Swain; I am one of the Board's regulatory
officers. With me is Kevin Davis, as Senator Dalton indicated. I
gueSS the reason I was asked to come down here was because I wasAgiven
the primary responsibility for the Board of coordinating its efforts to
'implement a résource recovery scenario under what they consider to be -
existing statutes;’ Also, Kevin and I met with Assemblyman McEnroe and
Commissioner Hughey ;to ~discuss various “amendments ~ which 'wefe
incorporated, in part, into the bill. | ‘

Under the Board's responsibility as it has seen it under the
Solid‘ Nasté Utility' Control Act, we  conducted a series of generic
'hearings which lasted approximately one year, through which we
: established a rate—éetting:mechanism, among other things, under Qhat we
consider to be existing law. That law’required us, as we found out and
as we were advised.by the»Attorney General's office on this scofe, that
we were required to establish rates for resource recovery facilities on
a rate-base rate of return basis. What we did then was, we stretched
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what we considered to be our limits on'OUr’statutory constraints and
established what we believed to be a mechanism under existing law which
we thought might encourage private investment in resource recovery
facilities Qnder the traditional rate-base rate of return rate-setting
methodology. | ' ‘

, ., Forbyour review and‘behefit, I have with me copies of the
~ order which the Board issued 6n February 23, 1984. Also, I must say

that we are here to support this bill. Our review of the bill‘was 

related primarily to the manner in which it affected our rate-setting .

responsibilities. We are assured, from having reviewed the bill,'that

it provides two alternatives to the scenario we have developed in our

order. We are of the opinion that while some of the conclusions that

are reached in there may not necessarily be true -- excuse me, I don't
mean 'nqt necessarily true -- they may not be drawn on an economic
basis, we are of the opinion that there should be provided an
opportunity for the counties to avail themselves of any opportunity to
develop resdurce recovery facilities in as ,expeditious a"mannerv as
v'possible. That is essentially why we are very‘supportive‘of,this bill.
We are really here to answer any questions you may have on

any'technical aspects from our perspective. As I have indicated, we

met with Aséemblyman McEnroe and Commissioner Hughey and proposed

several amendments to the bill. I guess that is about it. I have the
order here for your benefit. Of course, we have answered several
questions you have had informally. The Board is willing to do anything
it can to assist you in your analysis, ‘in conjunction with the
Department and with Assemblyman McEnroe. . “

SENATOR DALTON: Paul, do you.have'any“questions? ‘

SENATOR CONTILLO:  Why don't you go ahead and do what you
want to do first? I'll just hold back for a minute. -

SENATOR DALTON: - You are in favor of the bill?

MR. SWAIN: Yes, we are. - o

SENATOR DALTON: Okay. The whole rate regulation ofyresburce
recovery-- You have indicéted that you would like to maintain your

traditional role, is that correct?
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MR. SWAIN: ‘Well, we have indicated in the order, Senator,
that we feel constrained under our interpretation of;existing statutory

- requirements to regulate resource recovery facilities under the more
“traditional rate-setting methodologies.  There have been varying

positions taken in our geheric proceeding that indicated that such a

rate-setting methcdology‘-would discourage private in&estment' in the

vfacilities. 1t 1s not that we agree or dlsagree w1th those p051t10ns.

They may be true; they may be false. But, we really just set up a
methodology under what we consider to be our requ1rements under
existing law. '

So,‘if the legislation thch is proposed would in any way
enhance or encourage theidevelopment of resource recovery facilities, -

~ we would be .in favor of it beceuse I believe that is what the Board

considers 1ts mandate to be under the two acts.
‘ - SENATOR DALTON: Even though the fact is that in many cases
' the Board could glve up its tradltlonal role as far as rate regulatlon'
is concerned7 ‘
MR. SWAIN: That is correct. o
SENATOR DALTON: You would be willing to give that up for the |
good of resource recovery within the State?
MR. SWAIN: That is essentially correct. I think meybe the

¢ bill propoSee two alternetives to our traditional ratefsetting
i scenarios, one of which would be -- as I think Commissioner’ Hughey

indicated -- a long-term contractual scenario under which a long-term

contract would be looked at on a one-shot basis by the Board ‘and would

_ be approved as being in the publlc 1nterest.

The other scenario, which is an amendment we proposed and
wh1ch Assemblyman McEnroe was in favor of, as was Commlss1oner Hughey,
was to present a third alternatlve, that being to have a county come
in, or a yendor.come in with a contract to-be'approved by the Board,
but'they could ask to have the Board subject it to its more traditional
rate type analysis of it, i.e., find a rate base and rate of return

| over a longer period of time. In that instance, the contract itself

1’ would be subJect to the continuing Jurlsdlctlon of the Board and

subject to modification.
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SENATOR DALTON: Could resource recdve;y‘ifécilities be
financed and constructed in this State without this bill?

MR. SWAIN: Well, that depends upon who you listen to.

SENATOR DALTON: Well, I'm listening to you right now.

" MR. SWAIN: I would have to say that we think our methodology
provides a means through which they could be financed. Of course, as
Commissioner Hughey indicated, there will be a tremendous rate impact
of putting these facilities on line. We have tried to mitigate that
impact by establishing what we céli a real levelized rate-setting
methodology which utilizes a rate-base rate of return analysis, buf
spreads it over a lohg period of time. We have also taken the position
in our generic order that we could also use rate-averaging concepts 
which are utilized in HMDC, for which they were able to get their
bailing facility on line at a lower cost thén they otherwise would have
been able fo do, to further mitigate these costs and, also, to provide
‘a disincentive, as it were, for collectors to go to-- In othef words,
it would also have to do with waste flows as well, this rate
~averaging. But, there are those who take the position that there would
be a substantial loss of tax incentives if there was any type of
rate-base rate of return methodology employed. .

Whether or nof those assertions are true is really not for
‘the Board to determine. Once it did determine thatAit was essential
_ under existing law to establish a rate based upon our traditional
methodblogies, we had to do what we did on the order. .

SENATOR DALTON: Don't forget my question now. '(1aughter)

MR. SWAIN:. Your question was, can they be-- I believe
perhapé they'can, but once those assertions were made, I think--

" ) SENATOR GARIBALDI: (interrupting) What was the question?

MR.. SWAIN: The question was, "Can they be built under

existing law?" o

- SENATOR DALTON: The question was, do we need the bill to
finance and construct resource recovefy facilities? o

‘MR. SWAIN: We would take the position that yes, the bill

provides a reasonable alternative and the bill should go through based

upon that.
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recovery?

SENATOR DALTON: I am not asking whether you - are generallyg‘

for or against the bill. What I am asking is, do we need the bill to

construct and finance resource recovery plants?

MR. SWAIN: We do not believe the bill, if a utlllty came in
under our scenarlo, could be relied upon. I am he51tant to say we are
providing the answer to the entire proéess._ It may well be that we are

~wrong. That is why we think you might need the bill.

- SENATOR DALTUN: It just seems strange to me that, given your

‘docket; Qhat, you outline in your docket, and your methodology for
- financing - and constructing‘ resource recovery plants, you would then

’indicate that you need this bill to build resource recbvery]plants. 1

mean, what you said in your docket is basically, "We can do it this way
without A-1778."

MR.: SHAIN That is correct. We aiso said in our order that.

we would encourage any means through which we believe resource recovery

facilites could be expedltlously constructed in the State.
SENATUR DALTON 'Did you ever think about running for publlc

offlce, because you are very good? (laughter)

MR. SWAIN:  Thank you very much, Senator.

SENATOR CONTILLO: That was not a compliment.

MR. SWAIN: It wasn't a compliment?

SENATOR DALTON: Yes, it was; it was a compliment.

MR. SWAIN: Thank you. Maybe that is why the Commissioner

. sent me down here to speak. o

SENATOR GARIBALDI: Don't express gratitude.
SENATOR DALTUN-' Although the privatization component. in

"~ A-1778 purports to be optional, the entire tone of the bill, as well as

DEP 8 publlc pronouncements on the subject, suggest that the financial

‘ community will not invest in utility-requlated resource recovery

facilities in New Jersey. Have you, or any representatives of the

Board met with any prospective resource recovery vendors or

, representatives ‘of the financial investment community who have

expressed support for a utility-regulated approach to resource

MR. SWAIN: We have. -
SENATOR DALTON: Who was that?
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MR. SWAIN: I think the Signal RESCO position, which was
placed on the reéofd of our generic proceeding, is supportive of our
tradltlonal type of ut111ty regulatlon. ‘

SENATDR DAL TON: Dkay. So-- , »

_ MR. SWAIN: (1nterrupt;ng) Excuse me, sir. I think there is
a repreéentative.from>Signal RESCO here who will give téstimony‘to tha£
‘effect. ‘ 7 ~

SENATOR DALTON: Okay. I have no further questions at this
time. o : o : : — o
- SENATOR CONTILLO: How does‘the’Board‘feel, as we heafd'on
‘privatization before, aboﬁt ~the idea of a municipélity making a
one-shot contract that has to last for 30 years, the life of the bond?

| MR,‘SWAIN:' The Board is really ndt too much in favor of
that ; however, we did havé»built into the legislationvanother amendment
"~ which- permits' them to have their choice. In fact, 1 believe the
Board's position is consistent with that taken by Commissioner Hughey.
1 think you are ‘really talking about counties, rather than
municipalities. Is that correct? : ‘

SENATOR CONTILLO: Yes, that is correct. = - |

} MR. SWAIN: It really is their choice to make; This provides
them with three options as opposed to the option under exlstlng law.
That is why we are supportive-of the blll. '

SENATOR DALTON: Pete? , :

' SENATOR GARIBALDI: Yes. You mehtioned one private firm;
Signal RESCO, and 1 am sure there are many others in the State of New
'Jersey, if not in the nation, that would‘love the opportunity to come
in and site a resource recovery facility in the State of New Jersey.
I'm sure they would provide every possible advahtage'tb the taxpayérs
because i have heard in many cases, testimony that was provided in
certain communities where they were looking to situate and they offered .
just about everything but the kitchen sink if they would be given that
"qpportuﬁity. Why then do we need to tax taxpayers in order to provide
an incentive? | .
KEVIN DAVIS: 1It's my turn. We are not 1nvolved in the tax surcharges
in this bill. - The Board has had--
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SENATOR GARIBALDI o (1nterfupting) ' Weli, ultlmately,
,'whatever these rates are, you know the taxpayers are going to pay it.
MR. DAVIS: (cont1nu1ng) - no input at all as far as those
. particular charges are concerned. That.is from another anglé that we
have not dealt with, so we really canhot comment on what is written
into the bill as far as taxes and surcharges'are'concefned.

MR. SWAIN: Hay I make one commehtithough? As we indicated
before,'tﬁe_raté'impact,of placing these facilities on line will be
substantial. Toward the end that these taxes are utilized to mitigate
that great impéct, we'think there is a benefit to these taxes. We're
talking ‘about increasing the costs of disposal in the State of New
_Jérsey_ anywhere from $100.00 to $300.00 once these things come on
line. We have heard éll‘sorts of -numbers. : .

SENATOR GARIBALDI: All right, then you raise another point;
Should we consider some division in the intent within the four corners
of this proposed legislation and remove any suggestlon that any fees,
or ‘any funds collected as a result of the rate increase or rate

structure--  Should we say that ‘there should be no suggestion for

- resource frecovery, that that be just for the restoration of the

‘landfllls in existence now and in the future7 ,
MR. SWAIN: I thlnk that the taxes which are being assessed
;through this vehicle are being utilized for the proper purpose, if that
is your quest1on..~ ' - - ,
* SENATOR GARIBALDI: But, it also suggests in here that it is
an incentive for resource recovery. It is clearly intended in the

legislation that these . funds that would be generated would also be
utilized for the purpose of stlmulatlng the construction and

development of resource recovery throughout the State of New Jersey.
‘MR. SWAIN: Correct me if I'm wrong, but I think there is

also avprovisionAih there that allows these funds to be utilized --
and, of course, I didn't write the bill, sponsor it, or anyfhing.-- if-
a county determines that resource recovery facilities are not féasiblé
~in their county and if they S0 certify'that to the Commissioner and'the'
Commissioner agrees with them; then I think the funds can élso be
disbursed for a secure or sanltary landf111 in a partlcular county. I 

am not terrlbly sure on that.




SENATOR DALTON: I think, to go to Sehator' Garibaldi's
'questione, you have a mechanism. in plaee withintthe.bill; i.e., the
taxes, to mitigate the rate shoek. Okay? I think 'whatv'Senator
Garibaldi is getting at is, are there any other procedures or
regdlatory mechanisms you are working on within the BPU thet would also
‘mitigate rate shock, thereby precluding the need for these new taxes?

MR. SWAIN: Hell, the methodology that we have worked out is
contalned 1n our order. As I understand the 1mplementat10n of ‘these
taxes, they are. not contlngent “upon whether the county makes a
determination to proceed under our rate-setting methodology or one of
the alternatives proposed through the leglslatlon. Thus, a county that
chose to proceed under traditional Board regulation would also be able
to avail itself of the tax advantages_of this particular bill, and also :
utilize the method we have developed which we believe will mitigate the
rate impact of placing these facilities on line. o |

SENATOR DALTON: Do you think the hethod you have developed
is a much more effective method for precludlng or at least lessen1ng
rate shock than the taxes in the bill? - _ - '

MR. SWAIN: Than the taxes themselves?

SENATORtDALTON: Yes, within the bill. v

MR. SWAIN: At the risk of sounding foolish again, we really
cannot tell whether we are going'in the right direction. We think we
are golng in the right direction, but we cannot tell until someone
,comes in to us and says, "We would like “to go your route." Then we
will see if it works. I hate to predict--

- SENATOR CONTILLO: (interrupting)  Have you had any
' proposals? - ‘ B o
o MR. SWAIN: We have had discussions with a number of

coUnties. Again, they are still, ae Commissioner Hughey ihdicated,.in
the plennihg stages. I think the only county that is ready to go right
away is Essex County, which has indicated a desire to go the other
route. Although we have had some dlscu551ons with other counties, they
have not come as far as Essex. )

- SENATOR CONTILLO: Fine. Using the e0nventioﬁal way of

building a plant as opposed to privatization?
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| MR. SWAIN: I think Essex County would preferito gpvunder'the
privatization route. The representatlve from Essex County is here, I
, thlnk to give testlmony. ,
| SENATOR CONTILLO:- No, but have you had any preliminary
discussions with counties which are cbnsidering the conventional method
‘of building a resource recovery plant? | :
MR. SWAIN: Yes. In fact, the position taken by Signal
RESCO, which was preparing to build ‘a plant in Middlesex County, was to
come in under our traditional--  That is on the record of our
proceeding. Of course, we can make any documents available to you for
your assisténcé. They were going to come in under our scenario, but
apparently théy ran into some problems in Middlesex CoUnty with respect
to siting and other concerns, and they subsequently failed to file
. their applicétion. ' ;
It is a véry complicated propess thrbugh which these things
would be reviewed under either scenario proposed by the Department and
_.thxs legislation or by the Board, so it would take a while in any
event. : , . '
| SENATOR DALTON: Thank you very much. |
“MR. ‘SWAIN: Thank you. I hope I didn't confuse you too much.
SENATOR DALTON:  Susan C. Remis, Department of the Public
Advocate, Division of Public Interest Advocacy. Good afternoon, Susan.
'SUSAN C. REMIS: pGood afternoon,- Mr. Chairman and members of the
Committee.p.My name,ié Susan Remis, and I am appearing today on behalf -
of Joseph H. Rodriguez, the Public Advocate of " the Staté of New
Jersey. I appreciate this opportunity to share with you my views on
resource recovery and solid waste disposal. The issue before us -- how
to manage our solid waste problems over the next years and decades --
is one that must be considered with great care.
I would 11ke to take just a moment to hand out some materials
1 brought with me. ‘I have my written statement; I have some specific
amendments;I would like to see added to this bill; and, I also have a
letter'_from Commissioner Rodriguez and a position paper that my
'Department prepared on the environmental aspects of resource recovery.
If 1 may just give these materials to the Committee A1de._
' - SENATOR DALTON. Sure. Thank you.
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'MS. REMIS: In my testimony today, I pian to highlight‘some
of the Public Advocate's views on solid waste disposal, and. then
address some of the specifics of_Assemny Bill 1778 and Senate Bill
1762, - | - B

I would like to address first the importancekof eliminating
our dependency on landfills. According to DEP, we only two or three
years left of landfill capacity in this State; therefore, we need
to explore and deVélbp new approaches to solid waste disposal.

~ Resource recovery facilities can certainly be Qné‘COmponent
'of a-'comprehehsive disposai sfrategy, but the hazards and costs
associated with'resqurce'recovery must be addressed. A review of the
‘scientific literature reveals that resource recovery plants emit a
number of poliutants into the air, and residue which includes heavy
metals, toxic organic sqbstanbes,’ and acid gases.  These ‘toxic
substances are released at rates and in forms that may result in
chronic adversé health effects and environmental damage. ,

For example, DEP reports that resource recovery facilities in
New Jersey are expected to generéte 283 tons of lead emissions by
1990. Lead is é toxic metal which affects thé'gastrointestinal system,
“liver, kidneys,‘ blood, and central nervous system and has been '
identified as a carcinogenic substance. } ' |
| ‘Scientists have also 00nsis£ently found toxic organic
substances such as dioxins in the stack and fly-ash emissions from
resource recovery plants in both the United States and in Europe. -

In addition, Tresource recovéry facilities can - produce
substantial, quantifies' of acid gases. Even with the controls that
New Jersey presently requires, a large resource recovery facility can
emit over a ton of hydrogen chloride daily. These acid gas gmissions-
may irritéte a person's eyes and‘throat,‘prodUCe acid rain, and cause
damage to certain crops such as tomatoes and corn.

While we acknowledge resource recovery as avmethod of . solid
waste disposal, we should not minimize the environmental and public
health hazards associated with these facilities. ‘

" As Senators Dalton and Contillo suggested, the most common
sense method of reducing the environmental dangers of resource recovery
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'is simply tob burn leés garbage.' fhe State Advisory ’Commitfee on
Recycling;states that we can recycle up to 55% of'our waste streém, énd
the State Office on Recycling has established an annual 25% recycling
rate as its statewide recycling goal. If New Jersey recycled 25% of
its waste stream, we could reduce - the amount of solid wastc ihcinerated
and the amount of required landfill space by 2,700 tons per day. As a
result, fewer andISmallcr.resource recovery facilities could dispose of
New Jersey's solid waste. A smaller facility "would incinerate less
refuse and emit fewer pollutants into the air. It would also generate
less re51due for dlsposal in a landfill. _ |
Moreover, a downsized resource recovery plant would reqdire
" much lower costs. For éxample, Essex County has downsized its facility
by 15% as a»fesultvof‘anticipated recycling programs. Essex County
vreports that this 15% reduction in plant‘size will reduce ash residue
- by at least 39 000 tons each year, and result in a sav1ngs of more than
$20 million. If a recycling rate of 25% or higher were accompllshed,

. emissions and costs would drop even further.

Recycling programs will also reduce toxic emissions from
resource recovery plants in another way. If certain items, such as
metals and plastics, are removed from the waste stream before they are
~ incinerated, the emissions of texic organlc substances, heavy metals,
and acid gases w1ll be substantially reduced.

A precombustion separatlon program w1ll also 1mprove the
burningvefflclency of resource recovery facilities. Waste components,
such as metals and glass,vhave a higher resource value if they are
.recycled or ccprocessed rather than incinerated for energy}, When these |
 materials are removed frcm:the waste stream, the remaining solid waste
' w111 'have an iﬁproved _energyi content. In order to achieve: thev
récycling_ benefits I - just described, we recommend the following
actions: ‘ ' ‘ _v |
'1) DEP should reqhire eéch resource recovery plant applicant
to incorporate a waste reduction program into the plant's ~operating
‘plan before the fac111ty is permltted to operate;

2) Each county should incorporate a mandatory recycling

component into its'solidbwaste'management plan. Recycling’would not °

36




only be envirohmentally beneficial to the counties, but it would also
make economlc sense to adopt such programs; ’

3)  New Jersey should aggre331vely seek to. develop markets
for recycled goods; and, o ,
' 4) New Jersey should create economic incentives and
financial assistance to encoufage waste reduction and recycling '
progfams._ _ - ' | :
With regard to Assembly Bill 1778 and Senate Bill 1762, this

Committee could dramatically improve the economic climate for waste =

reduction and recycling by amending Sections 13 and 15 of the bill so
that the tax funds created by the bill could be used for waste
| reduction and recycling progrems, as well as for resource rec0very.

If these measures are adopted, New Jersey will sighificantly
reduce the eize of our waste stream, cause fewer pollutants to be
. emitted from resource fecovery facilities, and extend the life of our
State's diminishing number of landfills. '

In addition te reducing the size of our waste stream, the
State of New Jersey should also adopt the most stringent and
- comprehensive of environmental requlations to feduce emissions of"
harmful pollutants and address the hazardous nature of the ash residue.

Although DEP is now drafting standarde for the design and
operation of resource recovery facilities, we believe it is essential
that these standards be in place before a facility "is permitted to
operate. ' k .

Our Department will also seek the adoptlon of stendards which
will require applicants to incorporate the best avallable control
technology to reduce toxic emissions from their facilities.

DEP should also issue regulations which specify both ambient

air standards and emission rates for the heavy metals and toxic organlc ,
‘substances which are emitted from resource recovery plants.
- Finally, in order to minimize any adverse health and

environmental impacts of resource recovery plants, DEP should, at the
outset, establish a program for continuous testing of the ef fects of
the plants' emissions. This testing should include an evaluation of

the toxicity of the plants' emissions and of the ash residue.
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I. am very pleased to report that the Assembly Committee on
County Government and Regional Authorities adopted a number of the
_ recommendations that I just outlined. For example, the Assembly
Committeeramended'Section‘13.of the bill in a way which allows DEP to
use the money collected in the Services Tax Fund for recycling research
and planning. The Assembly Committee also smended Section 13 of the
~ bill to allow counties to use the Services Tax Fund money to implement
the State recYcling plan‘.goals° ‘In addition, the Assembly Committee
amended Section 15 of A-1778 to provide counties with Investment Tax
Fund money tovcover the'expenses_of building and opereting'composting
'and recycling facilities. |
 With regard to the pollutants, the Assembly Committee adopted
an amendment to Section 32 of the bill which requires DEP to adopt
design regulations which incorporate state-of-the-art technology to-
address the pollutants from resource ‘recovery' facilities. We are
very pleased that the Assembly Committee‘adopted-these amendments and
we strongly urge that this Committee amend Senate Bill 1762 in the same

~ manner.

_However, there are a few additional amendments which the
Department of the Public Advocate believes will clarify and strengthen
both Assembly Bill 1778 and Senate Bill 1762.  Essentially, these
amendments will increase the.recycling aspeet of the bill, strengthen
the ‘environmental safeguards governing the operation and design of
resource Tecovery facilities;' and give greater protection to
ratepayers. - ‘ | ' ' ' '

The folloWing amendments relate to the reoycling component of
the bill: - o | R |

First, we would like to see A;1778 include s definition on
recycling. The bill as it currently stands only definesia recycling
'facilitys . We‘propOSe,that this Committee adopt the same definition
that is used in the New Jersey Recycling Act, namely, "'Recycling'
“means any process by which materials which would otherwise become,solid
waste are collected;' separated, or processed and returned to the

economic mainstream in the form of raw materials or products."
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| ‘Second, on Page 8, Section 13(4), we recommend that the
legislation'be ehanged to allow DEP to have the option of using the
moneys collected in the Solid Waste Services Tax Fund for recycling
programs, in addition to the recycllng research and plannlng which it
now authorizes. ' ’ ‘ ’

~ Third, on Page 10, Section 15(c)(2) of the bill, we would
like to see that districts also have the authority to use the money in
their Investment Tax Fund for recycling programs, in addition to the
recycling facilities which the bill now authorizes.

If this Committee adopts these ”amendments, the tax funds
_created in Assembly Bill 1778 and Senate Bill 1762 could be used more
effectively for waste reduction and recycling prpgrams. In this way,
the Committee could substantially improve the economic climate for
recycling. N | _
' I believe Senator Dalton had an. excellent point. We would
agree with the Senator that these tax funds should also be used to _
close and monitor the landfills in our State. Going back to recycling
for just a moment, I would like to point out that DEP is currently
‘drafting a nmndatory recycling bill, as Commissioner-Hughey testified,
and the Department of the Public Advocate is very pleased that DEP is
drafting this important piece of legislation. We look forward to.
werking Qith DEP and this Committee to get this essential bill enacted
into law. If this Committee chooses not to use Assembly Bill 1778 and -
Senate Bill 1762 as a vehicle to enact all of the Publlc Advocate's
amendments on recycling, we strongly urge this Committee to incorporate
our recycling recommendations into DEP'S-propoeed mandatory recycling
bill. '

I would also like to propose several amendments which deal
more directly with the design and operation of resouce recovery
facilities. As I mentioned earller, the Department of the Public
Advocate strongly supports the Assembly Committee's amendment -which
requires DEP to issue design regulations addressing the pollutants
which are emitted from resource recovery facilities. However, we do
not believe it is clear if "design" regulations include regulations for

~ the operation of and emissions from resource recovery plants. In order
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to clarify the legislative intent, provide administrative officiais
with a clear understanding of theif-obligations under - this bill, and to
better protecf our public health and environment, we propose that Page
17, Section 32, Lines 4A and 4B be amended to read: - "The Department :
shall adopt  rules and redulations. for the engineering design of,
operation of, and emissions from resource recovery facilities."
~As this Committee is well aware, the public is most pohcerned
abdut the emissions of foxic‘organic substances and heavy metals from
resource recovery .facilities.‘v Td address these legitimate concerns
~and, again, tdvclarify_the obligaiions of the administrative officials
under the bill, the Public .Advocate recommends ‘that the following'
language be added to‘Pége 17, Section 32, Line 4H: "The Department's
rules: and regulétions shall also include ambient air standards and.
emission rates for dioxins, furans, héavy metals, and other
non-criteria pbllutants which are _emitted-vfrom resource recovery
facilities." ' _ . | '
- Moreover, the bill does not state whether these regulations
should be prohulgated before a resoﬁrce recovery facility is permitted
to operate. Accordingly,bwe recommend that the following ianguage’be
_inserted: "The rules and regulations required in Section 32(a)(2) of
. this Act shall be in effect before a resource recovery facility is
>granted a permit to operate." . »

' 1 have' one last proposed amendment which relates to the
design regulations r‘equired in Section ‘342 of this bill. The bill
states that stateeofathefért air emission technology be installed to
control pollutahté, but the bill does not define what "state of the
art" means. I believe that different people give different definitions

to this term. It is unclear whether state of the art requires a

resource recovery applicant:,to inétali the best ‘available control _

technology, technology which results in the lowest achievable emissions -

rate, or merely the generally-accepted industry equipment. In order to

~clarify the bill's requirements, 1we_ recommend that this Committee

define "state of the art." Since resource recovery facilities shbuld
only operate with the most étrihgent of environmental sténdards,'the
Public Advocate recommends that "state of the art" be defined in_

40




Section. Z as '"best available control technology." This is the
definition which is used by the Clean Aif Act and the Water Pollution
Control Act. ' . o |

-1 would 11ke to turn briefly to the private contract
alternative established in A-1778 and S-1762. It is the Public
~ Advocate's position that the rate-base rate of return approach
~currently followed by the BPU, albng with the flexible rate-setting
methods outlined by the BPU as a result of their generic hearihgs, are
sﬁfficient to  promote private investment in resource Trecovery
facilities.  Such BPU rate regulation will élso provide better
protéction for New Jersey ratepayers. However,‘v as the  BPU
representative testifled, there are some 1nvestors who belleve ‘that
private contracts between countles and vendors are necessary to attract
. private capital to resource recovery investments. In llight of the
"clear need to explore new solid waste disposal methods, the private
contract option may be reasonable. But, this privatization alternative
should only be pursued if some spec1f1c provisions are added to protect
the ratepayers.

The Public Advocate is pleased to report that the Assembly ~‘

Committee on County Government and Regional Authorities amended Section
26 of the bill to require a new or substantially renegotiated contract
to be resubmitted for approval by 'DEP,A BPU, and the Department of
 Community Affairs. We also support the Assembly Committee's amendment
of Sectlon 28 of the bill which clarifies Rate Counsel's f1nd1ng. We
~urge that this Committee amend 5-1762 in a similar manner.

' The Public Advocate also proposes several amendments which
will increase the protection provided to ratepayers.. Fifst,‘Sectidn‘31
of the bill should be amended to give BPU the authority'to award both
franchises and subfranchises for solid waste collection and diéposal;
The bill, as it is currently drafted, gives subfranchise authority to
the counties. Under the current scheme, a county will lack the
authority to award a subfraﬁchise across county lines even if the
composition or volume of the solid waste flow dictétes such a result.
If BPU retains the subfranchising authority, these determinations can

be made in the State's public interest.
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Second, a private,cdhtract should be reviewed whenever any
change is~.negotiated..v_vSections 25 and 26 of the. bill should,
_therefore; be amended to reflect these changes. ”

Third, we - must keep in mind that these private contracts
could bind a mun1c1pa11ty or county for 40 years. . Clear review
procedures should be written into the bill to ensure that the'90fday
review period will not hinder or limit the clear airing of.the‘concérns
~of all parties. Moreovér, 90 days is a very short review period when
one considers the long duration of the contracts. The 90-day period
may, therefore, need to be extehded. 1 am confident that my Department
~could work w1th the BPU to develop procedures to protect the public in
the contract review process. ,

‘ Lastly, Section 33 of the bill now reads: "Any additional
expenditures made by a municipality or county necessary to comply with
this bill are mandated by State law." This provision should be amended |
to read: "Any reasonable expenditures."

4 The members  of this Commlttee are now faced with the tough
~decision of how the State will dispose of its solid waste in the
future. Assembly Bill 1778 and Senate Bill‘1762, if enacted, will
_faise roughly $24‘ million a year to subsidize the costs of.
constructihg,voperating, and maintaininngesourceireCovery facilities.’ }

1f this Committee adopts the recycling and environmental
control amendments that the Assembly Committee.édopted,las well as the
“amendments that are proposed by my Départmenf, reéource recovery will
be conducted in an env1ronmentally-safé manner and with’ approprlate»
-~ financial incentives for recycling. Such a response to our solid waste
'crisié'will not only benefit our environment and public health, but
will also reduce our dependency on landfills.

Thank you, members of the Commlttee, fbr the opportunlty to
speak to you on this 1mportant subJect. ‘

'SENATOR DALTON: Thank you. Are there any questlons from the
~members of thg Committee? (negative response) Thank you very much. '

Based upon the ungodly pressure I have been receiving from
the members of this Cbmmittee, we are about to set a precedent. We are
going -- for the first time at any hearing that this Committee has
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‘undertaken in the last three years -- to break an hour for lunch. We

will be back here at ten m1nutes to two.
(RECESS)

AFTER RECESS

SENATOR DALTON: We would like to get started again. It
should be noted for the record that the Committee invited the
Depaftment of Energy to come down to testify with regard to resource
_recovery's impact upon the energy futhre of the State. Specifically,
Essex County is contemplating the construction of a plant that is going
to be a 60 megawatt blant.’-There are four or five other planfs which
have been proposed. All ofv‘this is going to have an impéct in
diminishing our energy needs to a certain extent. HerVer, the
Department of Energy chose not to attend, and I think that should be‘
shown for the record. ‘

The next person to- speak will be Mr. Philip Beachem,
Legislative Coordinator, New Jersey Assoc1at10n of Counties. Good
afternoon, Phil. ' ’ - f
PHILIP BEACHEM: Good afternoon, Senator. My name is Phil Beachem; I
am the Llegislative Coordinator for the New Jersey Association of
Counties. I am appearing today on behalf of our Association, which
‘represents all 21 counties in fhe State.

The 'New Jersey Assogiation of  Counties has épent the past
months reviewing the specific elements of this iegislation, and has‘
worked closely with Commissioner Hughey, Assemblyman McEnroe, and their
staffs to ensure that ‘this legislation responds to the ‘needs' and
concerns of the county governments. ~ This extensiVe review included
discussions by our Public Works and Ehvirdnmental Protection Committee,
chaired by' Ocean County Freeholder George BUckwald, our Legislative
Committee, chaired by Middlesex County Freeholder David Crabiel, and
‘finally by the NJAC Board of Directors themselves. At both the

o New Jersey State Library




Committee and Board levels, ‘there was etrong ~support for ‘this
- legislation. Additionally, a pfesentation by staff members of DEP was
made before an NJAC affiliate, the New Jersey Assoeiation of County
Administrators. - - 7
' The - Association of Counties is pleased to endorse this
comprehensive and realistic legislation. ‘We believe that this
legislation seriously addresses a major statewide problem and offers
needed assistance to the counties in designing long-term solutions to
. that problem. | - .

~ County officials7threughout the State have been, and continue
to be concerned 1about the protection of our environment for the
well-being of current.and.futurefgenerations. We recognize that New
Jersey's capacity to safely dispose of solid waste through landfilling
has nearly reached its linit. ansequently; many counties have planned
for, or are in the, process of planning for, the establishment of
'resource recovery facilities. County officials are committed to
resource recovery as an environmentally .aceeptable method of solid
waste disposal. Nonetheless, it must be understood that resource
‘<recovery is a very costly proposition, especially when cdmbared to the
:relatively low cost'of landfilling. Therefore, a concerted effort must
be made to help bridge the gap between disposal at landfills and
disposal through resource recovery. We‘believe that this legislation
accomplishes that purpose in an equitable manner. The legislation
strikes a fair balance between the urgent need for environmentally-safe
'solid waste disposal on the one hand, and the ability of thetpublic to
‘bear the cost for such disposal on the other hand. . |
, The ResoUrce Recovery Investment Tax created by this bill
will greatly assist the county governments in making the difficult
transition between lanefilling and}resource-recovery. It will provide
us with the financial capability to implement our district plans, while
at the same time offering a strong incentive for more rapid development
of respuree recovery operations. } Additionally, the Solid Waste
Services Tax will establish a stable source of funding for our solid
waste management programs, and will allow for the increased enforcement

activities which we believe are extremely important. It will also
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permit the counties to provide needed assistance to certain
municipalities to help _offset extraordinary, expenses incurred as a
result of hosting a solid waste facility. - I just might add, Senator,
that based on your comments earlier this morning, the counties
requested the amendment be put into the bill that would provide this
money for the host monicipalities.b ,

With regard to the host bonus surcharge'established by this
legislation, we believe it offers a reasonable and appropriate
mechanism for compensating thoSe‘ counties which ~accept garbage from
outside their borders. This element of the legislation has met with
approval from both importing and exporting counties. ‘ '

- Fipally, we support those provisions of the bill which
establish an ~alternative competitive procurement procedure that
addresses the unique aspects of privateiresource recovery services and
encourages private-sector financing through long-term negotiated
contracts and designated franchises. These particular components of
the legislation offer practical and workable solutions to a highly
complex problem. | . . _ '

| In closing, let me point - out that county 'governments, as
'solid waste management districts, are most directly affected by this
legislation. We appreciate this opportunity to share our views with
the members of this Committee, and we offer our full cooperation in
securing passage of this legislation and/or working on any amendments
the Committee‘may have in mind.“Tne New Jersey Association.pf Counties
believes that this legislation will greatly assist the counties in
effectively dealing with the serious problem‘of solid waste and, in so.
d01ng, will benefit all the c1tizens of the State of New Jersey. |

SENATOR DALTON: Very good. Paul, do you have any questions?

SENATOR CONTILLO: I have no questions. Thank you.

SENATOR DALTON: Thank you, Phil. o R

MR. BEACHEM: Thank: you, Senator. :

SENATOR DALTON:  Next we will have V1ck1e Snyder from

" Gloucester County.

VICTORIA SNYDER: Good afternoon. .My name is Vickie Snyder. I am an
Environmental Specialist for the County of Gloucester. 1 apologize;
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1Freeholder Deputy Frederlcks was here to testlfy, but had to leave
because of scheduling conflicts.

On behalf of the County of Gloucester, I would like to thank
the Commlttee for the opportunlty to testlfy before you today on this
very comprehen51ve and complex legislative proposal.

Prior to presenting formal commentary on S‘1762, I would like
to outllne Gloucester County's current status in 1mplement1ng its solid

- waste management plan.

On April 18, 1984v’ the Gloucester County' Board of Chosen
,Freeholders adopted a resolution de81gnat1ng the Signal RESCD Company
as the vendor to 1mplement resource recovery in Gloucester County.
'Thls action culminated a process begun in May,»1983, and included a
" national search to which 17 firms submittedvdetailed responses. ' '

- In January, .1984, the Counties of Salem and Gloucester
executed an Interdistrict Waste Flow Agreement which details the
~amount, type, origin, and condltlons under which Salem can export waste
to Gloucester.

On April 18, 1984, the .Gloucester County’ Board of Chosen
Freeholders adopted a reaolution to execute an Interdistrict Waste Flow
Agreement with Camden County detailing the amount, type, origin, and
conditions under which Camden can export waste to Gloucester. Camden's N
action on this Agreement is expected shortly. . -

- In July, 1983, Gloucester County initiated an extensive waste
monitoring program at‘the‘Kineley Landfill, the largest disposer of
waste in the State, at an annual cost to the County of between $80 /000
and $100,000. _
' This program provides five pieces of_information from every
truck that enters the landfill; the NJSWA identification number; the
hauler's name; the type of waste; the amount of waste; and, the origin
of the waste. The landflll averages about 600 trucks per day and .
'reaches more than 700 in peak flow times. |

“The largest single proolem encountered by the County in
‘meeting its plan outline is providing disposal capacity until the
resouroe recovery facility' is operational. In 1983, the County
designated the Kinsley Landfill as its disposal-,facility until
1987 or 1988. This element of the plan waS'baeed on the following:
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1) In 1980, NJDEP permltted a 50-acre section rising 102
feet from its base elevation. Engineering data showed that this
'portlon of the landfill would have a life expectancy of six years
receiving 3,000 tons of waste per day. N

2) The County anticipated some increased waste flow dne fo
landfill closures and redirections and proJected a four and a half year
llfe span. . :
3) The 50-acre section opened on March 15, 1983, It'is
projected to be at capacity between October of this year and May of
next year. The facility is receiving between 5, 000 and 5,500 tons of
waste per day. . ‘ } S

With this.intfoduction'and background, 1 would now like to
presenf specific and general comments on the proposed legislation and

some suggestions as to possible modification.
‘ In an overall‘context, Gloucester County views this bill as -
- comprised of our major sections: . a new legislative mechanism to raise
the coet of traditional solid waste disposal to a level where high
- technology disposal optidns would be competitive. Further, it would 
provide a revenue stream to assist solid waste management dlstrlcts to
implement high technology alternatives; a revamping of ‘the public
contracts law to accommodate . the procu;ement of high technology, and
veryx expensive- solid waste management facilities; inéorpofating the
BPU's regulatory functions into a single statutory format to coordinate‘
‘DEP' and BPU functions as they relate to waste management;- and,
incorporation- of some -modifications toa the plannlng functlons

enumerated in the existing Solid Waste Management Act. _
Below are presented specific comments and questions on

~portions of the proposed legialation:.» 4

1) Do the levies under the taxing provisions in Section 3
apply to sole souree ~municipal facilities or - sole source
industrial /commercial facilities? S

2) With reference to the provisions of Section 3 a. dealing
‘with the Solid Waste Services Tax, Gloucester County has the following

comments: Based on what we feel is one of the best publications

describing the solid waste problems in New Jersey,_Thrdwing It Away in
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~ New Jersey, published by the American Lung Association in cooperation
with DEP in 1983, it was estimated that between 11 and 14 million tons
of waste are disbosed of in New Jefsey annually; .based on these
figures, the proposedvtwenty-fivevcent levy for the purposes stated has
the potential to yield between $9.6 million and $12.3 million annually;
Section 13 contains provisions for the use of these revenues and the
mefhode of distribution; NJDEP‘would receive 50% of this fund with 50% -
to be distributed to the 22 solid waste management districts and this
means that DEPAcould receive between'$a.8'million and $6{1 millioh;
and, the 22 management districts would share in like ameunts based on
population. ' B ’ _ '
Althougﬁ_we fully realize the difficulties in structuring an
equitable distribdtion mechanism, Gloucester County would like to point
out some inequities in the proposed system and offer a suggestion for a
femedy:' o » “
1) Gloucester County represents about 2.7% of the State's
population; ' ‘ o '
2) ».Gloucester County, at the Kinsley Landfill, currently
provides disposal capacity for approximately 1.5 million tons of'waéte
annually, or between 10.7% and 13.6% of the total estimated waste
disposed of in the State; and, - | . |
' 3) - Gloucester County recommends that the proposed
legislation should provide to those management districts, such as
Gloucester; Middlesex, and‘Oeean Counties, and the HMDC, which provide
a disproportionate share 'of disposal capacity, additional funding
commensurate with their effort. » ' |
~The following comments will deal with the  mechanisms
, establishing the Resource;Reeovery Investment Tax Fund as dutlihed in
Section-3,vSubsections b.(1) and b.(2)(a), (b), and (c): '

' 1) These provisions provide a mechanism to: raise revenues
for resource recovery implementation; provide a methed to escalate the
reVenue stream; in conjunction with Section 11, identify the procedures
‘to adjust the tax so revenues can beeome commensurate to need; and, in
"cohjunction with Section 14, establish a method to allocate the

revenues to the management district accounts.
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2) We may quibble whether the tax structure is adequate or
ihadequate to meet the stated legiélative intent of assisting resource
recovery implementation, but Gloucester County's main concern lies with
' the'method of allocation. If the provisions of ﬁhese sections are
interpreted correctly, district accounts will be based on the amount of
waste generated in each district. If this is the case, Gloucester has
some serious reservations with this provision and would offer the
following comments: : _ ' ‘

a. As stated previously, it is estimated that the best
estimates of waste.disposéd of within the State is between 11 and 14
Amillion tons. Now, this range of estimate may well serve’planning and
othér functions at the State level, but when we are considering the
distribution of tens of millions of dollars among 22 accounts, I don't
think this level of error is acceptable.

- b. - To illustrate our concern, the following example is
of fered: In early 1983, Gloucester County began structuring its
Interdistrict - Waste Flow Agreements. An intregal> part of these
Ageéments-was the definition of the total amount of waste disposed of
at the Kinsley Landfill. Two data sources developed by the State were
identified by us; however, due to processing delay, data was only
available for 1981.

The facility reporting mechanlsms upon which the State bases
1ts collectlon of closure and recycllng taxes showed sbout 3.8 million
cubic yards disposed of at this facility. However, this report does
not show the origin of the waste. '

The Hauler/Collector Report requires each hauler/collector as
a licensing requirement to provide information about the amount, type,
and origin of waste collected and the facility at which it was
disposed. The report showed about 9.5 million cubic yards disposed of
at Klnsley, whlch is a dlfference of about 250%.

To close this information gap, I would suggest the fbllow1ng
procedure. Recently, the DEP imposed an emergency regulation which
‘requires each hauler to file a form upon entering a disposal facility,
identifying the amount, tYpe, and origin of‘waste. We‘expect this rule
to become permanent. Therefore, we would recommend that an identified
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portion of thevState's Solid Waste Services Fund.bevdedicated to close ”
this information gap, through the production of reports from the data
gathered - from the reporting required by the rules. ,V Rigorous
enforcement of the rule by the State can increase the quality of thls
data, thus 1ncreas1ng confidence in the distribution mechanisms.

As an aside, the amount and type of waste generated within
each ,district is vital to the economical implemehtation'nOf resource
rétovery‘fscilities. When you consider -it costs;between $75,000 and
$100, 000 per ton to construct these facilities, even an error of 50
tons can result in unused capac1ty costlng between $3.5 mllllon and. $5
‘'million.. o ‘ :

My next comments will address the nechanismsvestablishing and
imposing the waste importation tax as outlined in Section 3 c.(1) and
(2). | | | EE

1) At Section 2 e., "district" is defined according to New
Jersey statute P.L. 1975,' c. 326, Section 10. More than 60%, or
- 900,000 tons of the waste disposed of in Gloucester County is from out

of state. It would seem that the structure of this Section would
1preclude the levy of this tax on out-of-state waste. |

The greatest attractlon presented by New Jersey landfllls ‘is
‘their low cost. At Kinsley the tipping fee is $3.13 per cubic yard,
and the inability to levy even this small surcharge will notvhelp to:’

. control the out-of-state waste flows.

2) The purpose of Section 3 c.(1) and (2) seems to be to

‘provlde an incentive to exporting dlstrlcts to develop their own solid

waste management facilities. v '
3) Since Gloucester generates but 12 5% of the 1.5 million

- tons dlsposed of -at Kinsley annually, we do not think this levy is
adequate. This 1s.espec1ally true since this facility has the lowest
tipping fee of any commercial faoility in the State. Perhaps if
Gloucester was an exoorting district our testimony would be’ different.

However, we are not and, therefore, 1t is our recommendation that a

~ flexible tax1ng structure would be more approprlate. Perhaps_the tax

per cubic yard could be graduated, based on the volume or percentage of
waste contributed to a-facility during a defined time frame.
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4) The Sect1on also contains a provision prov1d1ng for thé
doubllng of the import levy if DEP determines a district has not

fulfilled the solid waste management planning responsibilities required

by C.13:1E-20 and C.13:1E-21. However, this declaratibn may be much

harder to make without some more definite guidance; Furthermore, some
provision shouid be made to include the importing district in this
_process. o

.It, would appear, with current language, that ouf-of—state
generators would not‘ be affected by this provision. Some thought

should be given to modify this oversight so that the tax can be levied

on all imported waste. _ : ,

My next comments will deal with sections defining the
procurement process beginning at Section 18. They are of a general
nature, but theykare important to currentvactivities being undertaken
by quucestér County to implement resource recovery as a disposal
method. ' :

Nearly a year ago, Gloucester County, relying oﬁ prior
Attorney Generél opiniohs, began its resource recovery process. As

was noted earlier, Gloucester County has recently named Signal RESCO

Company to plan, design, construct, own and operateh its resource’

recovery facility.
Gloucester County feels that delaylng a process we are

already a year into while waiting for the legislative process to

conclude, would seriously impair the County's efforts. Therefore, we
would‘request that districts. already well info the process be granted
relief from these provisions and be allowed to continue with their
selected procedure. ' '

I am providing the Committee with three exhibits. The first
is a printout illustrating the results of Gloucester County's waste
flow monitoring program. We feel data similar to this ié eséential to
implement the allocation process for the Resource Recovery Investment
Tax Fund; Also prbvided fof your review is a six-month summary sheet
showing the amount and origin of waste disposed of in Gloucester
County. Lastly, ‘we' are submittin§ an April 24, 1984 néws article

outlining -the demise of a waste management facility in Philadelphia to
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illustféte’the'points made about implementing the higher imbdrtation
tax levy. | e .

On behélfvof‘GIOUCeéter County, I again thank you for the
opportunity to comment on this most important legislative proposalQ

- SENATOR DALTON: Paul?

SENATOR CONTILLO Do you have a system be1ng planned at the
present time? , :

' MS. SNYDER: A resource recovery system?

 SENATOR CONTILLO: Yes.

MS.VSNYDER: We went thfou@w a request for qualificafion
proéess. We had 17 nationwide firms respond, and out of them. we
selected Signal RESCO to. plan, operate, and construct the resource
recovery fac111ty. ' o

' SENATOR CONTILLO Nlll the rates be subJect to the Board of
Publlc Utllltles' Comm1331oners7

MS. SNYDER: VYes. : ,

.SENATOR CONTILLO: They will be. Is the privatizétion
process bonded, or how will it be bonded? o -

MS. SNYDER: That has not been identified yet. 'Signal RESCO
will be putting together a. package, and that will be a part of what
they will be submitting to us.

SENATOR CONTILLO: Okay.

~ SENATOR DALTON: Vickie,‘regarding your suggestions on the
' 7out-of-state waste flow and the taxatlon issue, please be assured thaf
~ the Committee takes that very serlously ' '

‘MS. SNYDER: Thank you. ) : '

“SENATOR DALTON: Secondly, the procurement procedure, and the
fact that you are now a year into the process -- Essex. County,
obviously, is several years into the process; and other: counties,
inclbding‘Bergen County,:are'into the process_—- that, also,_will be
'addressed. I cannot tell you which way it is going'to be addressed,
but that problem is going to be cbnsidered very seriously. -

‘MS. SNYDER: = Thank you. That is one of our major concerns.

SENATOR DALTON:  Sure. Thank you very much. That was
excellent testimony. ) ‘ o :

MS. SNYDER: Thank you.
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SENATOR DALTON: Next we will have Madelyn Hoffman, Statewide
Coordinator of SMOKE. Do you have someone with 'yod, Madelyn, who
wishes to testify? | o | |
MADELYN HOFFMAN:  Yes I do, Senator. This is Mrs. June Kruszewski
from the Ironbound sectlon of Newark. ‘ »

- SENATOR DALTON: If June would like to come up w1th you, she
may testify also.

MS. HOFFMAN: »My name is Madelyn Hoffman. I émvthe Statewide
Coordihator of SMOKE, a coalition of citizens' groups from 13 New
Jersey countles who are faced with a proposed garbage incinerator
~either in their community or in a nearby community.

What I have given you as a package includes a letter which we
sent to Assemblyman McEnroe, sponsor of A-1778, in responée to hearings
which were held‘by'him and amendments that were made by him to A-1778

and, also, téstimony given by Dr; Jim Hilbert, who is a Ph.D. scientist
| who has been advising SMOKE over the last cbuplé"of years. This
testimony was also subﬁitted to Assemblyman McEnroe at the hearing he
held in Newark. I just provided ‘those documents as. background
~ information. k I

- Basically, SMOKE is conéerned abdut a number of different
issues that need to be addressed before anything like A-1778 is
’considered and passed. Our first major area of concern is that of air
pollution. The doéument'by Dr. Hilbert indicates the amounts and types
of pollutlon, including dioxin emissions, heavy metals emissions,
particulates emissions, and acid gases. Let me just say for the record
now that DEP, by its own statewide implementation plan for the control
of lead, admits that gérbage incinerators will be the second largeét
source of airborne lead in the environment, second only to automobiles |
by the year 1990. So, we are not talking about small amounts of lead;
we are talking about a great deal of lead from incinerators.

' Also, scientists have found that the particulates that are
the most detrimental to people are the very smallest of—partlculates,-
called microparticulates, and any and all of the air emissionAcontrols
wé have seen do not adequately address the issue of the very small,
fine particles that; when breathed in, will stay lodged in your lungs.-
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The larger particulates can be sneezed out or coughed out, or something
like that, but the smallest ones are the most deadly. I think that
bééomes a very serious issue when we talk a little bit later about
what sites are currently under consideration for building garbage
incinerators. ' o

~ Our main concern with this air pollution, in addition to the
fact that some of - the sites which‘are'currently'under consideration
have very high levels of air pollution already, is that there are no
air ‘emission standards coming forth from DEP to address these
concerns. They have guidelines; but the guidelines do not address the
~ issue of the micrdbarticulates,A'»'The guidelines-,do not address,
specifically, a sténdard fof dioxin and some of the ‘othe: more
dangerous emissions which are expected from incinerators. ;

' The amendmént of fered ’by> Assemblyman McEnroe to kind of
_addréssf that issue is one that requifes state-of-the-art controls;
however, stéte;of—the-art controls are not necessarily the same thing
" as what is a safe level of exposure fo a partiédlar poliutant, Yoh‘may
uée»something like an electrdstatic precipitator for the control of
' particulatés but, again, as I mentioned befbre, that doesn't adequately
deal with the microparticulates. ~ So, state of the art and éafety are
two totally different things. It is not enough to require state of the
art; you need to also set speéific air emission standards. '

' " The other thing we are concerned about with :garbage
‘incineratofs is that they will notveliminate the need for landfills. 1
was pleased to hear Commissioner Hughey address that when he spoke to

- you earlier, because I would say a few years ago, that was not really

entering into the picture. ;,We, were told that garbage incineratofs
would be a cure-all for the garbage problem,’ and would solve our
‘problem with landfills.‘ Now, even thé Commissioner of the Department
of Environmental Protection is saying we will still need landfill
'space. One of the main issues regarding landfills and landfili space
is the issue of the ash residue from the incinerators. There have been
studies done -—'again this is in Dr. Hilbért's testimony, backed up by
scientific evidence -- which show there are significant levels of
dioxinv in the ash and 'there ére also significant concentrations of
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heavy metals in the ash from inciherators. In fact, California has
defihed the ash as a hazardous waste. Sciehtists in Massachusetts also
consider ash toxic because of the level of contamination byv heavy
metals. ' - ‘. |

So, before any funding were to be put into place for the
construction of these incinerators, ‘it would be essential to define and
- study whether this_aéh‘will be hazardous or not. If it is hazardous,
that is going to add still more cost to the disposal of our waste
becauée it will have to be treated in a hazardous waste landfill as
- opposed to a,sahitary landfill. So, there would be additional costs
involved in taking it to a hazardous waste landfill.' |
o The other main issue is siting. East Brunswick is one town
where an incinerator is proposed, and I know LeW'Goldshore was here
‘earlier from East Brunswick to speak to that. A couplé'of the other
sites include Manviile, which is in Somerset County. There were two
residents of Manville here earlier who had to leave after lunch.
“Manville, as you know, is a place where a lot of people are suffering
 from asbestos-related lung problems. Those small, fine particles of
asbestos have lodged in their lungs. Now we'Te talking about building
a garbage incinerator in that community and adding more fine‘
particulates to the air. These people have suffered quite a bit énd,.
at this point, there is nothing at all which would prevent Somerset
County from building a garbage incinerator in the community. There are
no siting criteria being spoken about anywhere,»not‘eVen in the DEP
guidelines. ' | /

' Newark is another site which is proposed, and June will talk
more about that later. The highest levels of dioxin in the country
have been'discovered'IESS than half a mile away from where they want to
build this plant. ;Again,_there are no legal siting criteria that would
prevent Essex County from doing this. There is also a proposed
incinerator for Rahway, which is the middle of refinery land. The
curfent levelsvof‘lead in the air there are extremely high; it is a
nonattainment area. Going . back to what 1 said before, garbage
incinerators are going to be the second largest source of airborne lead
by 1990. ' R

55



1t ié our feeling -- and we have seen this happen with
‘hazardous waste -- that decisions about where to build an incinerator,
_at this point, are beingr made more out of political expediency for
('bolitibal’purposes,‘rather than on environmental issues. Assembly Bill
1778, or any bill that would establish a mechanism for funding before
_issues like.where these incinerators can be sited are addressed, 1is
premature. We‘may wind up 10 or 15 years from now regretting the fact
‘that we built something  in these areas because of all of the
environmentél problems that will be posed. We have already had that
problem with landfills. They were considered state of the art 15 or 20
‘yeérs‘ago. We do not want to now irreversibly pollute our air in the
same way that we have polluted so much of our water. ’
' Another 1nterest1ng thing from this morning's testlmony is

~ the whole aspect of cost. I was not much comforted by Commissioner

Hughey talking about how we érevgoing to try to minimize the impact of
rate shock'because he is not talking about doing anything to lower the
cost of garbage disposal. Instead, he is taiking more about trying to
~ appease the people and fool the people‘into thinking that the costs are
not going up that high, kind of tryinq to 1lull us to sleep for a few
years. I think some of the research we have ~done . has shown that
recycling as an alternative can be a lot less expensive and can deal
with just about as much of the waste. In fact, Signal RESCO, in its
envifonmental impact statement submitted to East Brunswick, admitted
that they would only'deal with 63% of the waste. A lot of the wasté
had to be brodght to a landfill étraight of f because it couldn't burn,
and then other parts of the waste would be brought to the landfill as
ash. So, they admitted to 63%, which I would think is probably a -
little bit conservative because they want to sell their incinerators.
Dr. Marwan Sadat from the State Departméht of Envirohmental
Protection admitted that 55% recycling was possible. So here we are
talking about a difference of maybé 8%, and yet we are talking‘about
$300 million to build one incinerator.. If you took that $300 million
and put it into recycling programs, you would probably wind up dealing

;_with about as much waste over the long haul.
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We have been talking about crisis a lot this mornlng.' What
people have failed to mention is that an 1nc1nerator won't be on line
tomorrow, and it won't be on line in six months, whereas a recycling
program could begin fight away. - In fact, Woodbury, New Jersey, is
currently recyciing 55% of its v&ast’e° Three years ago, they were only
recycling 10%. 'So, they have gone a very long way in a three-year time
‘.period. In that same three-year time period, there might have been a
lot of money spent on research into garbage incineration, and they
wouldn't have been as far along down the road as they are at this
point.  So, I thihkvyes, we do have a crisis, but that the garbage
incinerator is not an immediate solution to that crisis either.
Recycllng could very well be in many cases. ,

I was 1mpressed by Senator Contlllo s questlon earller,’"lf
" you bu1ld an incinerator, how much recycling can you do and how much
demand is there on the waste to go into that incinerator?" It is our
feeling overall as a coalition that an incineratof, if you build the
incinerator first, will serve as a disincentive to recycling. I was
guoting an instance  in Akren, Ohio,i where there 'was a fairly
comprehensive paper reeycling program.' Once incinerators were on the
agenda, however, -that paper became municipal pfoperty because the
municipality had to supply a certain amount of garbage eaeh year fo the :
incinerator in order to 'makek it economically feasible. The
privatization aspect which is being discussed in'this bill as well,
actually enables counties to enter into these "put ‘up or pay"
contracts, where for 40 years they guarantee a certain emount of
waste. I would think that no operator is going to put in $300 million
on a facility if they cannot bevguafanteed_that they’are going to'get
enough waste to make it economically feasible over the long haul so
they can make the money back on their investment.

So, yes, if we build these incinerators first I think it will
serve as a dlslncentlve to recycllng over the long haul. Now, there
~are countles -1 happen to come from Newark, which is in Essex County
-- where the county is addressing the 1ssue of recycling, but. they are
addressing the issue of recycling=- They are talking about building a
2,200 ton per day. facility and then recycling betweeh 10% and 15% of
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the waste.. We heard. testimony this morning indicating that 55% is
pOSSible;-the representative from the Department of the Public Advocate

indicated that. As.lohg as that 2,200 ton per day facility is going to

- be constructed, I do not think we will ever get beyond the 10% to 15%

reeycling because that becomes'tdo.much of a demand on the waste which

‘the incinerator needs. Yes,‘peoble will say there may not be a market -
for plastic,‘orvthefe may not be a market for this, or ehefe may not be

a- market for that, but if every county were doing it and doing it

serlously, those markets could be created. If the money that is now

being spent on garbage 1nc1nerator .proposals would be used for that

kind of thing, we would be a long way in the right direction.

Basically, what we propose as a coalition is that-- We dq'

-v‘not support A-1778 as it stands. If there were certain things

‘addressed by»the bill, we might then consider supporting ita Those
things are: that there would be a 50/50 split between the moneys
"'collected ~in the  fund, 50% for recycling and 50% for garbage
incineration, where it was clear that gerbage incineration was not the
same thing as recycling. = That is one point I forgot to mention
earlier. = These garbége incinerators are called resource recovery
plants, but if you look at a recycling program like Woodbury's and you
put that againsf a garbage incinerator, it is easy to see that the
amount of resources . recovered by this incinerator are mlnlmal in
‘kcompar1son. , o '
So, if we talk ‘about a 50/50 Spllt, prior - to this ‘hearing 1
did not think about also allocatlng moneys -for landfill closure, so
that 50/50 split could be amended to include someth1ng like that -as
well. Our main purpose behind that was to get the money allocated for
the implementatlon of recycling programs, as opposed - to research,
: development, and so on, because we believe ‘that once we begin to
implement these programs we will find that the need for incineration,
or any other very high cost technology, mightvbe'minimized, if not
altogether eliminated. | , o ‘
~ We also need siting criteria‘ybefore"garbage- incinerators
c¢an be built to eliminate e’problem'like Manville, where an incineratorv
‘would  be built in the middle of an area that is already suffering a
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lot from existing air pollution. ~ We would also want air emission
standards  addressing issues like particulate emissions  -- d
microparticulates in particular -- dioxin, formaldehyde, cadmium, lead,
and chromium, the whole range of emissions that are goihg to come -out
of these incinerators. We would also want a definition of the;ash
prior to any law guaranteeing funding for these, because that could
very well escalate the costs of disposing of garbage agaln even more.v'
Lastly, we know the Department is considering a mandatory
comprehensive recycling act. We applaud that. We feel it is in large
part due tokthe'debate that has been raised over the last cduple of
years - as to the fact that there are alternatives to garbage
incineration. However, as it looks right ‘now, ‘the recycllng that is
going to be proposed by DEP is go1ng to be more on the side of 10% to
15%, as opposed to going the other way, you know, trylng to recycle asQf
much as poss1b1e before 901ng ahead with anything else. 1. believe”’ they
still remain committed to building garbage incinerators, whether'it be
in one community or fiveicommdnities around the State. The process for
‘building them and for siting them has‘to'be'a very rational ohe..'At
this p01nt, we do not feel that that ratlonallty and that plannlng is
there. . o v '
~That is all I have to say..‘
SENATOR DALTON: Mrs. Kruszewski? |
JUNE KRUSZEWSKI: Good afternoon. I am June Kruszewski. I am here as
a resident of the Ironbound. 1 was born and raised in the Ironbound.
We have so many things wrong with the Ironbound that a garbage
incinerator or a resource'recovery facility will not help us one bit.
We are down there amongst chemicals, paint. factories,
vpetroleum,hfactories, and everything you can imagine. We have,,mdre ‘
’pellutionf'in the = Ironbound than practically anywhere .else in the

State. On top of all the problems, we had dioxin down there, as you _'

‘well know. The DEP has stlll not cleaned it up because they still do
~ not have a plan.

‘ ‘We are fighting every day of our lives to breathe, and here
we are, right 1n.the middle of the Ironbound, rlght where they are
‘going to put thia garbage incinerator. They tell us, the residents,
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- that it Aiéh't f.he- Ironbound, that it is Port Newark. = We have been
living there all our lives. This is on Blanchard Street. It's 500
. feet away from Diamond Alkali. It's right near ‘where Sherw1n-W1111ams
is. Itvis‘right near the Farmers' Market. - And they tell us it is not .
the Ironbound. ' ,

As residents, we havé ‘been fighting constantly. We are
fighting moré pollution and more toxics. We have a warehouse over near
Penn Station that had 10,000 drums in it when we étarted to fight -
them.: We had to take them to court. We have been in Morristown six
times on that case. We went to court about the dioxin because DEP did
not clean it up. They did not give the people in the nelghborhood a
good health test. They handed them a form, a paper form,~énd told them
to fillfit out, and then give it back to them. No one was there to
show them the form; no one was there to explain it to them. The forms
disappeared all of a suddeﬁ. The workers in the factory-- There is an
article in the-papef this morhing.- The people who worked at Diamond
Alkali Qere,never contacted. Half of them are dead now because they
didn't know what they had. They didn't know about dioxin. We as
children nevéf knew asbout dioxin. We didn't know about dioxin until we
found out about Agent Orange, until we knew about the plant closing,‘»
v:,untii DEP came down and told us éil sbout the dioxin. Then they told
us about the other plant, Brady's, which was contaminated. And, what
did they do? They enclosed it wlth ‘plastic. That was suppoéed to
_prevent it from harmlng us. ' | -

Now we have this garbage 1nc1nerator. We do not want it down
there. We are trying to prevent it from coming down there. We want
our neighborhood cleaned up.‘ We are residents, and we would' like you

to consider our lives, and our children, and the senior citizens.. We
have two'prdjects with a thousand people in'them, Now, if ydu:tell the
people to move, where are they going to go? No one wants urban people
in their néighbdrhobd. As'I said, we have these two projects. We have
all these people; we'haVe 50;000 residents in a five-mile area. And,
we'ré going to put a garbage incinerator there? That's inhumane.
Thank you. : - g  L | .
) SENATOR DALTON: Thank,you, Mrs. Kruszewski. Thank you very-
' chh. Paql, do you have ény questions? '
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SENATOR CONTILLO: No, thank you.
- SENATOR ‘DALTON: . Thank you again.
'MRS. KRUSZEWSKI: Thank you. |
SENATOR DALTONE Next we will hear from Jim Lanard, New
‘Jersey Environmental Lobby. ‘ , |
JAMES LANARD: Thank you, Sénator. I can be very brief, since many of
the comments which were made by the representatives.from the Public
| Advoéate's'office and SMOKE, who Just testified, are comments.that the
Environmental Lobby endorses. I will not go over those points. I will
Just list several others which I think should be considered. o
One is that the communities which are going to be the hosts
for these facilities are going to have community organizétiohs and
fesidents very cdncerned'about the siting of such a facility in their
back yard. Ohe way we think we should help those community residents
resolve this question of whether there should be a site in their
community is to provide them with technical_assisténce which they could
use to make their own determinatipn'of the adequacy of the plans and
the program that would be proposed for that area. I think the
legislatioh could be amended then fo ‘provide funds for community
P orgahizations which could actually submit a proposal, or a bid to a
'State agency, maybe the Department of‘Envifonmental Protection. There
| could be competition among different commUnity groups, if there were
different groups which existed on'this issue, to see who could get the
funding. I guess there would also be regulations. adopted that would
'identify how the moneys could be vSpent and possibly who :éould be
contracted with to help the communities through their assistance.
Specifiéally, I have in mind that there might be a regulation
that would identify the éngineering firms that could be hired to do an
assessment of the proposed facility's environmental impact statement,
so we would know that the results coming out of the community's
research were provided by competent and certified experts. |
The second issue, which was addressed recéhtly by>SMOKE, is
the siting issue, and I think we need to have some sitihg criteria

adopted by regulation o:'by mandate as soon as possible.
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B We would like to take the next step past mandatory recycling
and see the leglslatlon include mandatory beverage container dep051t'
1eg1slat10n, which would also guarantee an additional 5% of the waste
stream belng removed from incinerators before incineration. '

We agree- that the standards should be adopted . before
‘permitting, and we think that _e ‘major .issoe -- again mentioned by

SMOKE, and not addressed so.fer in the legislation -- is the waste.
There are two types of waste. SMOKE mentioned one, which is‘the ash
- from the_incineration process. The other has to do with thevwaste,that -
is reéovered'.in the pollution ' control eqoipment, specifically the
~ scrubbers and the filters,‘whether'they_are electrostatic precipitators
or fabric filters. That pollution is of special concern. to the
‘ Environmental Lobby -because the ’reason. the controls are on is to
prevent the ambient environment from receiving those ashes and gases.
Once they'are condensedvand'once they are collected, it seems to me by
definition they already are hazardous, because thet is why they are
being ‘prohibited from being emitted into the community environment.
Tnerefore,'it seems very simple to define that waste as‘hazardOUS and -
to make sure that it goes to a hazardous landfill or to a hazardous

waste fac111ty of -some type.

We would like to reserve our comments on the economics 1ssue,
v"Senator, if we may. I assume ‘the Committee will be holdlng at least a
. Committee meetlng before you vote on this bill. He wlll prov1de our

' comments to you on the economics at that time. ' ‘

SENATOR DALTON: Paul do you have any quest10ns7 o

SENATOR CONTILLO: No, thank you.

SENATDR DALTON: Jim, regarding the whole 1ssue of the ash or
re81due that is captured by the scrubbers, fllters, or whatever, if, in’
fact, you define that es hazardous waste, I would assume it would then
have to be taken to a facility or facilities that are being established
by the Dodd Commission. Okay? However, those facilities, as you well
know, are years away. No one probably knows that better than you do.
Where then,'in féct, if you‘have Essex County which will be coming on
board within the_next several.years, would you take that’material?
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MR. LANARD: The first place I would not take them would be
to an éiisting landfill becéuse of the leachate problems ydu»have in
~almost any facility in the State. One thing that is being considered,
1 think,_ByAthe Dodd Commission, and which could be considered for this.
- waste, is to go to the industries in our State that strive to be good
heighbors and good business partners in our State, and ask theh'who are
currently storing hazardousvwaste on their facilities permitted by the
~ State, to accept some of this waste for an interim period of time
bending]the siting of these hazardous waste facilities. It is élear to
us, from our insufficient information I might add, that - these
industries could accommodate this interim storage period until the
facilities are permltted in the future. :

SENATOR DALTON: I do not have any further questlons, thank
you. | ' ‘

MR. LANARD: Thank you.

SENATOR DALTON: I would like to start getting into the
industry; hdwever, it has just been pointed out that there are some
people here from Essex County. I know that Senator Contillo, in
particular, was interested in hearing their testimony. 1Is there anyone
here from East Orange? Is there anyone representing East Orange? (no
response) Is there a representative of Lew Goldéhore here?

UNIDENTIFIED PERSON FROM AUDIENCE: Yes.

SENATOR DALTON: Do you want to testlfy’

UNIDENTIFIED PERSON FROM AUDIENCE: Yes. I would Jjust 11ke to
, read a statement. . ' )

SENATOR DALTON: How long is the statement?

UNIDENTIFIED PERSON FROM AUDIENCE: About three pages

SENATOR DALTON: Why don't you give it to the--

UNIDENTIFIED ~PERSON FROM AUDIENCE: I believe you have a
,cbpy. - ' ~ A o IR
SENATOR DALTON: Does the hearing reporter have a copy,
because we can have her include the statement in the transcript? This
would be in order to expedite the testimony here if we could.

what I would like to do is hear Mr. Ptylar's testlmony and
then go immediately into the industry because their testimony is most
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important to this hearing. Whichever way the industry wants to work
it-- If youbwant to come’Up and do it seoarately, or if you want to
come up collectively to do it, whichever you prefer-- However, what we'
are trying to do is e11m1nate anyone from being redundant. So,
- whichever way you prefer will be fine. Mr. Pytlar? :
THEGDORE PYTLAR: Thank you, Mr. Chairman. My name is Ted Ptylar. I
am the Director of the Division of Solid Waste Management.1n\£ssek
County S Department of Plannlng and Economic Development. I am here
today to testify on the bill. I will start out by just giving you a
‘little background,vother than what has been given, on our sol;d-waste‘
management situation‘in Essex County, and will then get to our comments
on the bill. | - | |
» It is pos31ble to make these relatlve determlnatlons. Essex

County may have the worst garbage disposal crisis right now of any
county in the State. We do not have any landfills, nor have we ever
had within the boundaries of Essex County. We rely on landfills
outside of our boundaries in the Hackensack Meadowlands district. " The
landf111 we are currently ut111z1ng for disposal, and the past two that
we have utilized, are all landfllls that had been prev1ously shut down
because of having been fllled to capacity with garbage. They have had
to be reopened to accept our waste due to the 1nab111ty to 31te new
facilities in our region.

‘ We have been work1ng in Essex County for sbout the last four
or f1ve years on a solution for our garbage disposal problem, which
includes the maximum expansion of recycling, as well as the
construction of a waste-to-energy plant. ‘ . ' '

_ Ve supoort this bill as it stands now as.a logical extension

of the 1975 amendments to the New Jersey Solid Waste Management Act,
 which gaveg the counties the responsibility for dealing with their
‘garbage problems. This bill gives'the counties the extra incentives
and clarified regulatory framework which is needed to enable them to go
~ ahead with developing and carrying out their solid waste plants
' From Essex County s point of view, we have two amendments to
suggest to the bill that we feel would strengthen it. One is to create
a sales tax exemption for the acquisition of resource recovery
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equipment, as has been previously extended for the procﬁrement of
recycling equipment in the State Recycling Act. The othef would be to
designate Essex County as a franchise versus a franchise area, as we
have already been designated by the Board of Public Utilities. »
~Just for a little background on that second request, in July,
1982, Essex County petitioned the Board  of Public -Utilities for
designation as a franchise -- a waste disposal franchise. Our final
‘designétion from the Board was as a franchise area. We feel, from the
point of 'viéw of developing waéte-to-enérgy facilities, that the
granting of a specific franchise to a canty‘wbuld be a little stronger
and would provide a little more éertainty which would enablé the
counties to carry out theirv.obligations with respect to waste
deliveries to these plants. o
| ' I would also like to comment on the issuegwhichryou have been
hearing a little bit about today of DEP's emission guidelines versus
the need for standards for resource récovery facilities. In our viéw,
there are two main questions in this area which need to be éddreésed;
The first is, are DEP's regulationé as contained in the guidelines
stringent gnough as they stand? The second is, can DEP be trusted to
require that these guidelines be adhered tokin7théir permits for the
cohstrUction and operation of these plants? The answer to the first
question regarding the stringency of the guidelines,. we feel} is
clearly "Yes." Often DEP's guidelines are compafed unfavorably-to the
guidelines'which have beeh put forth by the State of California. We
found in our detailed analysis of the two that DEP's.guidelinés are, in

many cases, more stringent, more specific, and more enforceable on a

~ long-term basis to provide safe environmental regulation of these

facilities than are California's guidelines.

' ‘As you know, opponents of these guidelines and of these
fac111t1es in general have consistently opposed them. However, from'
our numerous attempts to follow up on the reasons they have stated for
their opposition, we have been unable in any case to find any
substantiated support for their claims and conclusions regarding any
negative health impacts of these facilities ‘and regarding any
deficiencies in DEP's guidelines. Therefore, verbal debate occurs
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regarding the. health_ impacts .= of resource recovery facilities,
particularly masséburning incineration'facilities. It is so important
that 1 think you would agree it has to give way to written
"substantiation and a willingness;to'provide backup for the claims that
are made by the parties. B ' '

A good example of the stringency of DEP's gu1de11nes is the
,requ1rements that they have already put forth regarding the preparation
of the environmental impact statements for these facilities. The -
impact statement that we had to prepare for the Essex County facility
was 1, 500 pages long and contained a detailed scientific analysis of
"the spec1f1c emissions from our plant and the spec1fic predictions of
ground-level 1mpacts and their potential impacts on public health. We
analyzed over 20 pollutants that are prOJected to be emitted from the
plant, 1nclud1ng the pollutants which are governed by State and Federal
regulations, and the others, sochvasyheavy metals and organics, which
are not. The impression that can be 'giVen is that there is no
‘mechanism which exists for assessing the impacts of these pollutants on
public health. That is not correct. We have State and Federal
regulations regarding'a.certein set of pollutants, which are known as
" "eriteria pollutants," and in ~the areas .where _we have no State or
Federal regulations »specifically enunciating ambient concentration
~levels which are allowable, DEP has required that Qe do detailed risk_
assessments',utilizing a compounded set of worst-case vassumptions. to
"assess the effect of emissions from such things as heavy metals and
' -organics on public health. For example, Ms. Hoffman brought up the
“matter of microparticulates being emitted from a facility and said
that they'aretnot adequately addressed by DEP. Well, DEP has required
us,  in our assessments, to really go a step further in thel
consideration of microparticulates. We have assumed that all of the
emissions -- whether they are attached to the microparticulates or to
larger particulates -- are accessible to people'sflungs in ordertto ,
have any negative health impact that they might have, and that all of
the pollutants that come out of the stack and are inhaled by people,
"assuming that they are at the point of maximum impact to the facility--
We assume that all of those are going to be active in the person in
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terms of having their méximum potehtiai health impact. We also assume -

»that.people are exposed to the emissions of the facility at thekpoint
of maximum impact for 24 hours for 70 yéafs consistehtly.-

~ So, we have been more conservative -- and we have been doing

-that under DEP's fequirements -- than people who are criticizing DEP

v: recognlze, I think, or would lead you to recognlze.

The second question is regarding the ablllty to trust DEP to
require that the standards or the regulations they have set in their
‘guidelines are going to be adhered to in their permits. The process
which will be followed by DEP to let everyone see whether they have
dbne that or not is that they'will,draft'the permits and the conditions
for those permits, which will be made public pribr to a public hearing
on a resource recovery facility, prior to the point at which DEP makes
the decisioh to actually grant the permits.  The public: and all‘
interested partles will have a charice to study those draft permits and
to comment on them at the hearlng.
| In Essex County, we have proceeded very far down the llne --
- which has been said here today several times -- following DEP" s
réquirements and moving toward a public hearing and publié scrutiny of
the draft permits which DEP will put,fofward. The reqUirement_that‘DEP
promulgate standards rather than guidelines for resource recovery
facilities prior to the permitting of those facilities would deiay our
project, we feel, by at least a year, which would bevnecessitéted by
the iegal process involved in putting-forth standards. We thihk that
in Essex County we deserve the right to go to our,hearing, td'have the
'public see how DEP intends to regulate these facilities, and to see
whether'thektrust which we advocate in DEP's ability to do this ié
justified or not. At that time, they could make a determination
whether DEP is really doing the job that they claim and that we would
support they are doing on these facilities. ‘

So, on behalf of Essex County, I would sdggest that you do
‘not follow that recommendation regarding the mandate fpr emission
,standatds. _ : ' '
There are many other issues regarding thev environmental
impacts of resource recovery which I could cover here. However,,to
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illustrate I will just touch‘on one of them that has been mentioned,
which is the matter of the ash from a resource recovery facility. It
is true that ash, at times, has been found to be hazardous, but that is
as a result of being SUbject to a test involVing very strong acid which
is unable tovseparate’any hazardous metals from the ash itself. So,
~ ash,’ even if it is- found"hazerdous, is not somethino like liquid
benzihe or something  which poses ‘an  immediate threat to the
surroundings; “However, in most;oases when these tests have been done,
, theAash'hos'notvheen‘found hazardous. In Europe, in many‘cases; the
“ash is put to productive uses. - - '

If our ash will be required by the State to be tested using
those very strlngent conditions with very aggre351ve acid testing, and
if it is found to be hazardous, we will, of course, have to take it to
‘a hazsrdous waste disposal facility. Ne have had to identify one
already in that 1nstance, and we would probably take 1t somewhere in
Pennsylvanla if no fac111t1es exist in New Jersey.

However, we feel that the weight of the testlng and the
1nformatlon that is actually avallable on the characteristics of the
ash show now that the probab111ty is very high that the ash will not be
found hazardous. We also d1spute the contention that Callforn1a has
'class1f1ed ash as hazardous. Our’ understandlng is that California says
ash from a resource recovery facility is hazardous only A1f the
;materlels the facility processes are- hazardous.

Thank you, Senator, for your time. I will be happy to answer
_any questxons you might have.

' SENATOR DALTON: Senator Cont11107

SENATOR CONTILLO: Maybe you could glve the Commlttee the
benefit of some of your experience now that Essex County “has come SO
far down the road. Who is going to'setvup the plant for you? Have you
‘solidified that? o | o o

MR. PYTLAR: In Essex County, we entered into a JOlﬂt’
publlc-sector partnershlp with the Port Authorlty of New York and New
-~ Jersey in 1981 to develop our project and to go ahead with our
‘procurement process. We decided, as have many other counties, to go
ahead with what>is called a "full-service procurement'prooess," which 1
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- think is also being called privatization now in New Jersey. We are :
currently negotiating with a company known as AmericaanefOels Company,
which is a joint venture of Browning-Ferris Industries and.Air Products
Incorporated, to build a fac111ty in Essex County. This would'be the
European design of a mass-burnlng type of f80111ty whlch would generate

~electricity. |

Our choice of American Refuels is based on a competitive
procurement process where we received ‘23 statements of 1nterest in
submitting proposals to us. We prequal1f1ed four out of those 23 firms
and received three ~in-depth proposals for ‘the . construction and
operation of our facility. The firm which we hire, if it is American
 Refuels, will have the contractual responsibility to design, build, and

- operate the facility for ]20 years ‘under a  set of contractual
performancepguarantees to us which will include meeting all State and
Federal emissions requirements. They will include the processing of a.
minimum tonnage of waste each year. They will include processing the
waste efficiently so as to have a certain specified level of residue
quality which will show that it has been processed, vand processed
efficientlyr They will also include certain other things, which we
feel will give us a total package that will give us confidence in the
reliability ,of' the vsystem‘ to reliably, eeonomieally,- and - in an -
environmentally-sound way process our waste over a long period of time.

SENATOR CONTILLO: Will they be responsible for dealing with
the questlon of whether or not it is hazardous waste and dlsp031ng of-

’that re51due, or will that be the County's responsibility?

' ' MR. PYTLAR: Well, they will have to undertake the testlng,
or maybe the testing could be done jointly. I would assume the testing
would be done under the auspices of DE?. If it is found to be
hazardous, it would be our responsibility on the government's side
to locate the dlsposal site for it, and the public would bear the extra
costs for the disposal of the ash in that ‘situation.

' SENATOR CONTILLO: May I ask you how 90u decided simplyAnot

to do 4plant ineineration, or why you decided to go for reSOOrce

recovery? ‘ | | | V

| MR. PYTLAR: Okay. This is a question similar to one asked

us‘by Assemblyman Hollenbeck last year which we responded to in detail.
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* SENATOR CONTILLO: It is the same question I asked the--
'MR 'PYTLAR° (1nterrupt1ng) Right,_and I will give you'the
: response we sent to Assemblyman Hollenbeck at that time. We did a
- detailed analys1s of that questlon for h1m and found that it is clearly»

' cheaper to‘ ‘go with waste-to-energy than straight 1nc1nerat10n. The .

extra money'ycu spend on the heat recovery equipment in the facility is
~more than paid off byvthe revenues you receive from the sale of that
energy, whether it be electricity or steam. In addition to that, over

© time if you simply have a disposal plant, as you know, the costs are

only going'to go up because you are not generating any product from
that plant.'» So, your operating costs wlll go up constantly and the
fees will have to reflect that. 1In a waste-to-energy plant you have
“the generatlon of a product whlch is sold and which helps you to offset
your disposal fee.

Also, the whole gene51s of this type of technology was such
_'that they were constantly looking for ways to improve the efflclency of
the destruction of the ‘garbage and to improve the emission control
~efficiency of the plants. The cooling of the flue gases is Vvery
important in that whole frameﬁork. It was found that the best way to
~ do Vthat; and‘ the mcst efficient cﬁay to do that, was to basically"
recover the heat from  the “flue gases, which cooled ' them _doyn and
-enabled»the air pollution control equipment to work better. If .you did
not have that heat recovery for energy production, you would probably
have to spray water into your flue gases,‘whlch would actually create
another pollution source from your plants and make it a much blgger~

" problem.to deal with the em1851ons from the plants. _
SENATOR CONTILLO: In other words, it was an easy call as far

as you were concerned7 _
MR. PYTLAR._ Yes.
SENATOR CONTILLO: It was not a d1ff1cu1t choice?
* MR. PYTLAR: Not in that sense, no.
~ SENATOR DALTON: If I may interrupt the Senator Jjust on the
point he is raisihg, what 1s the track record of this company or of the
joiht venture'in resource recovery plants9
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‘ " MR. PYTLAR: They are. the Amer1can licensees of a European
de51gn which is owned by a firm named Deutsche Babcock in Germany.
About 50 of ‘those plants have been built throughout the world, several
in the size class we are talking about. American Refue}s,ltself has
not built a plant yet under this license. This would be the first one
 they build; however, that ’just- reemohasizes the -importance ~of the
various guafantees and contractual obligations that we will be pdtting
them under. ‘ B R | | |
SENATOR DALTON: Has the German method been used here in the
United States? . A : ' S
MR. PYTLAR: Well,'thia design is not SUbstantially different
from the Signal RESCO design or the Ogden Martin design. - Those
companies ' are also American licensees of European technologles, which
g also burn the garbage using the same basic process to effect an
efficient burnlng. ‘They do have plants operating in the United States
at Saugqus, Chicago, and down in- St. Petersburg,,Florlda. I would say g
they are the most notable ones and the ones‘ most similar to ours.
There is a plant that is just starting up in Peekskill, New York, which
B is exactly the same size as the Essex County plant will be. It has
three 750-ton-per-day furnace boilers, as will ours. Once that plant
passes’its acceptance tests, which I have been informed it ‘is going
‘thrOOgh right noa, it would be a very gooo plant to see as an example
of . what we are going to do. | ' -

SENATOR DALTON: I m SOrry, "Paul.
SENATOR * CONTILLO: You have sort of eaten 1nto my next

question, so I might be a llttle bit repetitious. Can you take me to a'-
plant the same size that you are sbout to build that does everything
your plant is going to -do? . ,
| MR. PYTLAR: Do you mean right now in the United States?

 SENATOR CONTILLO: Yes. If you want to take me to Europe
‘that is all right too, but I prefer to drive in a car. '
MR. PYTLAR: I'll tell the County Executlve about that.
SENATOR CONTILLO: Start in this country. ‘
MR. PYTLAR: I would say the plant that has been operating 4_

and which has established an operating track record gmost"like ours
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‘would be the St. Pétérsbdrgj. Florida plant, which opened _earlys in
1983. it; is a 2,000-ton-per-day plant versus a 2,250-ton-per-day
- plant, so it is- very slose to ours. It doesn't have as good air
pollution control as will be required in New Jersey because that plant
only has ‘elestrostatic ‘precipitstors.’ Ours will have acid gas
scrubbers and electrostatic precipitators. Our precipitators will be
more efficient than theirs; they hill be basically bigger. In Europe
and in Japsn,zlican take you to see hundreds of these plsnts that have
been operating. . o N v
SENATOR CONTILLO" You mentloned Saugus, Massachusetts, where
:they do- not produce electricity. _ , |
' " MR. PYTLAR: I believe Saugus has been produc1ng steam for
sale to‘General Electric. They are now convert1ng to electricity.
| SENATOR CONTILLO: Okay, but at the present time they are not
making electricity? o | - , |
- MR. PYTLAR: That is simply a matter of adding turbines and
generators. That is not really a pollution question. A
| -~ SENATOR CONTILLO: It seems to me that all of the plants are
simply this or'simply that. - They are almost the same, you know, but
none of them are the same. _ . .
"~ MR. PYTLAR: Well, the St. Petersburg plant produces |
electr1c1ty.v » - '
SENATOR CUNTILLO. It does, but it does not produce the level
of air qual1ty that you say you will producs in Essex County.i
MR, PYTLAR: Our plant will have more efficient--

- SENATOR CONTILLO: (1nterrupt1ng) How about Peekskill? Does
that maybe combine all of the-- ‘ ' ‘

MR. PYTLAR: (1nterrupt1ng) Peekskill has prec1p1tators, but
not scrubbsfs. New Jersey is only one of two states in the United
States which require acid gas scrubbers on these plants, along with
California. So, in other states you will'generally not see those. ’
| SENATOR CONTILLO: What does that add to the plant in costs
pefcéntagewise? | | ,' ,

“MR. PYTLAR: What does that add? That adds about $5.00 to
- $7.00 ‘per ton in tipping fee costs ‘to the plant. - Most_ bf it is
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actually operating expenses. The extra capital expenditure is about
$18 million or $20 million. . : oo

SENATOR CONTILLO: . Was the Plant in Peekskill made,
manufactured, or built by'the same people who are going to build the
Essex plant? - } : ' o | _
MR. PYTLAR: No, that is a Signal RESCO plant. Signal RESCO
is one of the firms that submitted a proposal to us, but we decided to
go with the other firm based on the business -and'venvironmentai
proposais they made to us. ' ’ . o
‘ 'SENATOR CONTILLO: Did they build the plant in St.
Petersburg, Florida -- the people who are gbing to build your plant?

MR. PYTLAR: No. As I told Senator Dalton, American Refuels
~has not yet built a planf under their license to Deutsche Babcock.
' This will be their first plant in the United States. o
SENATOR CONTILLO: Earlier bn,'one'of the first statements
 you made was that you decided to go into thefhighest level of fecycling
 possible. I am very interested in thatbportionvof‘it.' Could you just
enlighten us a little more about that? Have you decided what that is?
Did you decide to include newspaper? . N :

'MR. PYTLAR: When we came to the point in time that we had to
make our_final decisions on the sizing of our'waste-to-enefgy plant, we
wanted to look at the‘relationship on an economic and operational basis
.betweenr waste-to-energy  and recycling in detail. There was a very'
long-standing debate that you shouldn't take burnable thingé out of
your waste  for récycling because it would hurt the waste-to-energy
plant. A | ' B |

o we,Adid an anélysis of that - ani engineering analysis --

predicting the various levels of recycling in terms of the expahsion of
, recycling in Essex County, to assess what effect that would have on the
| waste-to-energy plant, to assess how that would be done economically
throughout the Codnty, and to assess the public's receptiveness to
recycling. We found, in fact, when you plan on recycling'both burnable
and nonburnable things, like newspapers on one hand and glass and
bottles on the other, that the net effect favors 'waSte-to-energy
because it raises the fuel value of the garbage. In other words,
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taking out the nonburnables has a greafer effect than taking out the
‘burnables. We looked at things'for'which'there are markets in New
Jersey - newspaper,rcorrugated éardboard,Ahigh-grade of fice paper, all
:'kinds -of bottieé, énd all kinds of cans. We . postulated various
recycling scenarios on up,to 35% waste stream reduction doing that type
~of analysis. Bésed upon that analysis and based upon our findings
about recycling, we decided to reduce the size of the waste-to-energy
plant by 15% to anticipate the expansion of recycllng in Essex County

“by more than three times what its current level is. Right now we

recycle somewhat less than 5% of our waste. _ '

Now, in a County like Essex where we have about half of our
population distributed between our inner urban areas and suburban
areas, we feel that is really a great stride forward, because while the
notable success stories in recycl1ng have been in suburban areas, the
~ notable failures in recycling thus far, in terms of f1nd1ng a way to
makg recycling happen, have been in the urban areas. We think that

through a system of urban redemption centers we can greatly incréase
 the amount of recycling going on in urban areas such as Newark,
Irvingtbn, East Orange,'and‘Orénge.' HoweVer,‘it is not a sure thing
because no one has ever done it énykhere before. Recycling has not
‘worked well in the cities for various reasons. We think we can do
better, bdt in that sense a goal"of reducing the wasté Stream by 15% in .
a County like Essex, we think, is a major step forward. ‘
| What we did to make that real was, we modified our County
Solid Waste Managément Plan. What we said in our County Solid Waste
Management Plan was, when the waste-to-energy facility opens, all the
- towns in ;he County will have to bring.their waste there. Hdwever,
" none of thé_waéte that is delivered there can have more than degligible
~amounts of newspapers, bottles, all kinds of cans, corrugated
cardboard, or high-grade office paper in it.

SENATOR CONTILLO: What sbout plastic bottles?

, 'MR. PYTLAR: We did not ‘include plastlc because as far as we
know right ~Now, there 1s no reliable market for us to sell plastic
bottles. The plastic bottles coming out of New York City's bottle
: bill, we understand, are being so-called "land banked." In other
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words, someone is storing them trying to figure out what to do with
them. There have been some developments in the area of marketing
plastic bottles, but right now you could not p01nt to a place where 1
could take 200 tons of plastic bottles that might come out of Essex
B County ;everyday' and sell them. From the point of view of proper
plahning, we feel we have to be able to tell people who are making
récommendatibns to that, that you can, in fact, market the thingé that
we are advocating for recycling. _ ' S

SENATOR CONTILLO: Or, there may be no place to brlng them
because ‘there is not yet a stable supply. )

MR. -~ PYTLAR: Well, I don't know if that is really the
relatiohship, :The relationship may be that it costs more to recycle a
plastic bottle than it does to produce one in terms of the'energy used.

‘ SENATOR CONTILLO: But, your decision was based on the fact
that there was no market for the plastic? '

MR. PYTLAR: 'Our decision was based on our ab111ty to get
market commitments; that's right. - . ‘

SENATOR CONTILLO: Okay. Roughly, if your average is 15%,
ﬁhat‘are‘you saying -- maybe 5% to 10% in the city and 20% to 25% in
the suburbs? . B o v o A
MR. PYTLAR: That's right. We anticipate more in the
suburbs. o , - ' ;
’ SENATOR CONTILLO: What  would you figure would be a
reasdnable recycling percentage in a suburban area? , .

MR. PYTLAR: Well, it is going to vary by town. I think one
thing you can't forget about is that some towns have a situation which
- makes recycling more fgasible and the potential »for it bettér than
other towns. . You have the notable example of Woodbury, which is
recYcling half or more of its garbage. You have the Town'of Montclair
in Essex County, one of the long-standing recycling successes, which’is
recycling about 15% of itsvgérbage; ‘The reasons for the difference in
level vary. The two big things that affect recycling are what you can
actually market and the level of participation you are going to get
from your residents and from the businesses in your town. I would say
a Town like Montclair, where there is a good recycling program, at best

75



receives aboct 75% cooperationrvlln.other WOrds,YZS% of the hecple and
businesses do not do it. You can never'expect 100% of the people and
~ businesses anywhere to recycle. That is going to hold your levels
down. I would say, however, that an aggressive suburban recycling
program could shoct for 25%. While I think that is st1ck1ng your neck
out,. I think it is well worth d01ng in terms of what we should be do1ng
in managing our solid waste in New Jersey. : :
SENATOR CONTILLO: In all of your calculatxons are - you
' assumlng mandatory recycllng, or is this strlctly voluntary?
MR. PYTLAR- Absolutely mandatory.- Mandatory  recycling is
- very important in terms of getting the highest levels of cooperation
you can get.. The County does not have a position on the bill which DEP
is working on now for mandatory recycling, but there is a questipn, I
think, which we all have to consider,'and that is whether a State level
'kmandate is going to have the good effect that municipal mandates have.
A municipal ordinance has a very good effect in maklng people aware of
recycling and getting them to cooperate. I don't know if the State
telling people to recycle would have the same good effect.
SENATOR DALTON: What do you feel the distinction is? |
MR. PYTLAR Well, a recycling mandate is strlctly a
cOnscience'thlng. Obviously, you do not enforce 1t a lct, although 1
know Woodbury does some pretty aggre531ve things in enforcing it. You
_knoﬂ, you are not going to put people in jail;. Obviously, you are not
going to fine them extremely heaVily; It is really just making people
aware that recycling is importantav 1 think that can be donevbetter at.
the local level and that the ‘message gets across better because you
have a better contact among the local elected officials, the community
groups, and so forth, who are really the network, as you know, in a
town which makes things happen. I am not saying that a State level
mandate is somethlng I do not think is good, but I think there have to
‘be other things that go with 1t. ,
~ SENATOR DALTON: . Such as? ‘ ,
MR. PYTLAR: Such as strong commitments provided;by‘the.State
that every mdnicipality;cculd market their recyclable materials. I
- don't think the State can justifiably tell -people they must have
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recycling'and’notvalso tell them they can be assured they can market
their materials. -As you know, down in South Jersey some programs are
having problems now with marketing glass because of the switch to

plastic. So, it is not all a rosy picture and,wé haVe to be sensible

"~ - .about what is needed to make recycling happen.

I think statew1de mandatory recycling is someth1ng that is

our ultimate goal, surely. How we get there is the question. Doing it
.right is very important. o - SRR . '

SENATOR CONTILLO: How did you mandate it in Essex County?

MR. PYTLAR: Well, in Essex County, as I said, we modified
our solid waste plan to say that no more than negligible amounts  of
those'récyclable'materials shall be in the waste stream. 0bv10usly, we
have flexibility in this when defining "negllglble," but what we mean
by that is 'that every town should have a mandatory separatlon ordinance
for the multi-materials in their town. VThey should have programs to
support it. We are providing the technical assistance in Essex County -
for all of our towns to create those kinds of programs.

SENATOR CdNTILLO: 'Technical,‘but not financial?

'MR. PYTLAR;‘ No, financial too. We. are helping them to
identify funding sources and, of course, the Recycling Act is a major
funding source you have to tap. ‘ ’

SENATOR CONTILLO: Is that adequate now? 4

MR. PYTLAR: It is not adequate to do the whole JOb /We
m1ght fund some of it out of our energy recovery flnanc1ng. We are
also going to build a fac111ty-- . o ‘ |
| SENATOR CONTILLO: (interrupting) ~There is more funding in

 the existing plan. Would that be useful to a County like Essex now?

MR. PYTLAR: Yes, we are considering that. We are also going
to build a secondary plant which we call "a materials recovery
facility." This will allow the collection of mixed recyclables from

‘curbside and will allow them to be processed at a central facility for
marketing. That will allow much greater convehiehcevfor the residents.
in terms of putting out recyclable materials. They’will not'have.to.
separate all the different materials. Obviously, a lot of people do
not want to do that. We are going to allow people to put things out
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. mixed. TheyVWill be taken to this plant where; through a series of

'91mple hand-sorting steps, crushers, and magnets you can separate the

recyclables into marketable materials. . » .
SENATOR CONTILLO: But, apparently there is ho question in

~ your mlnd, because you put a lot of effort into ‘your recycllng program,

~ that you really ‘shouldn't go forward w1th resource recovery until youk
‘.have settled the recycling program. .

MR. PYTLAR: VYes, I would say that is true. We definitely
set out to do that and we thlnk we did it. The tricky question about
it is what you can really achieve in recycling.' I think that is a big
unknown. 1 think we should be very aggressive and optlmlstlc about it
in New Jersey, but we shouldn't be 1mprudent or insensible about what'
‘is really doable. _ ‘ : ‘ .

SENATOR CONTILLO- ‘Thank you. Will you‘make some of your
~ data -- some of the things we have discussed -- available to me in the
future7 . : ,
MR. PYTLAR: Certainly. 1 will send you some of the
‘ 1nformat10n we have. - ' ' , :
| SENATOR DALTON: What I would like to do is focus for just a
brief moment on the role of the Port Authority. .What was their role in
bringing about the plant in Essex County9 .

" MR. PYTLAR. We recognized that in 901ng ahead with - our
.project‘ it -yould requ1re a tremendous amount of technical expertise’
froh.the ehgineering,vledaly and financial sides. We ldoked,at some
information, some guides that had been produced regarding how to go
~about developing a weste—to-energy project, and saw that - the money
~involved in puttihg that expertise together, where we certainly did not
heve it'on;Staff infthe County, was substantial. In fact, it might be
"as much as a quarter of a million dollars a year or more:fqr a county
to build a msjor resource recovery facility. We recognized that at the.
time -- and I won't get into the deta1ls of exactly why -- the Port
Authority was a poss1b111ty for us to work with in doing that. We
-recognized its expertlse in those ‘areas, - and we decided that if we
could structure the proper working ‘relationship between . the Port
.Authorlty and the County, it would be beneficial and desirable for the
County to go ahead with them in the development of a prOJect.
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Basically, we went to them with an idea about how we could
work together. We were able to work it out, and wé decided to move
ahead. That occurred in early 1981 and since then we havevbéen working
together on the development of our project. '

N SENATOR DALTON: What financial a351stance have they been to
you? o ‘ , .
MR. PYTLAR: They are goingfto issue Port Authority bonds to

help to finance the project. They are also helping‘ us to put the
toverall‘financing package tdgether, which will include private equity
in the privatization scheme we are using from American Refuels. It
will also include some of the assistance we're getting from the State
from the Natural Resources Bond Act, which we had applied for a few
years ago now, 1 guess. : } '

‘ SENATOR DALTON: I am a South Jersey 1egislator, obviously

“with a parochial view, and there’is' a grabble on for casino moneys
now. I would be interested to know if the Porthuthority Vould like to
come down and help us‘with resource recovery. Maybe we could make a
trade-off. | . o f '
MR. PYTLAR: Well, you have the Delaware River Bridge and
~ Tunnel. Maybe you can juice them up a little. ‘ e
» - SENATOR DALTON:  The concern I have is that 1 assume Essex

County is formally supporting the bill. ' '
' MR. PYTLAR: Yes, we are. | | |
SENATOR DALTON: We're talking about the Investment Tax
| Fund, but Essex County . would receive very little from that Fund. Why

then would you be in support of that component of the bill? :
 MR. PYTLAR: Well, while we would not receive a lot from that

Fund, we would receive something, and we feel it would help us to
finance our project and to avoid the rate shock, which has been spoken
about today. We feel that is very real, as you know, when a. major
: progect comes on hne and the towns have to pay for it. _ o }

We also feel that what has obv1ously been lack1ng in New
Jersey since the counties were given the job of deallng with the
garbage prbblem is basically a clear set of guidelines and regulations

that are cogent and understandable. They would let you see a route to
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get to where you are going. There haVe always been questions fegarding‘
how to deal with the waste flow control ‘issue when working with the
BPU. How do you deal with the rate regulatlon when working with the -
BPU? - How does the perm1tt1ng process work? What is proper to do in
terns of procurement of a prlvate flrm, and what is  the proper
relatlonshlp that a county has in that respect, given our public
bidding laws in New Jersey? Your questlonrto Mr. Swain earlier was,
"Can it be done without 1t7" Well, - probably yes, but it is so
complicated and so overwhelmlng at times that if we are really serious
about moving ahead and dealing with the problems of solid waste in New
~ Jersey, we need to clarify things.: We need to clarify the whole
institutional and legal framework that exists, wh1ch would help us to
move along. ’ o
We need a basic place to look for: What do you have to do to
develop a resource recovery project of any sort in New Jersey? It is
very beneficial, I th1nk, for any county at this- po1nt in time. v
. SENATOR  DALTON: - That - deals with the 1nst1tut10na1'»
framework. What I'm talklng about is the flnanc1al framework w1th1n
the bill. You're going from one falrly significant component of that
‘financial framework, and you' re 901ng to receive very little. Why then
are you so supportive of the bill? ‘ . |
MR. PYTLAR: I would say that the f1nanc1al framework will
prov1de up-front plannlng money for people, which is, as I sald, very
‘1mportant. It is just as important as getting the tipping fees down --
‘just having the money to do the planning in order to move yourself
ahead. ‘ | o L _

_Even though we're not going to get a lot of money, we think
the bill is good. It is needed in New Jersey to move the State ahead.

. SENATOR DALTON: If you eliminate the taxes and just'maintain

the "how to" within the bill --,intother words, the steps needed to go
to resource recovery’—— do you feel the bill is still worthﬁhile?
3 MR. PYTLAR: Yes, it is. Within the confines of full
disclosure, full participation of everyone who is interested, and full
adherence to environmental requirements, the bill provides a good
framework in which to work. - ’
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It bringS»inzsome,new players we hadn't seen before like DCA,
‘etcs, and it funds the Public Advocate's intervention such as power
plants, which we find a little bit questionable because baeicallyfthe
public is going to pay for that directly out of tipping fees.',Overall,'
it provides everyone with a role. It clarifies the role, so if you are
going ahead on a prOJect now, assuming this bill is in place, you will
know what you have to do and with whom you have to talk. - With a
skillful planning and- development approach, I- think you can have
~ confidence that you are going to get somewhere within a certain period
of time. That is something which is unpredictable now. | o

SENATOR DALTON: I agree with you completely. I am just
- trying to justify taxing the residents of ;he‘State of New Jereey to
the extent we propose taxing them in this bill, particularly since we
are sitting on a sorpius. The framework, however, that you endorse is
something 1 agree with and 1 think is needed. -

How does the government of Essex County propose to avoid rate
shock to the residents? | R ,

MR. PYTLAR: As we said, one of the reasons why we‘went with
the Port Authority is because they have a very sound financial -
footing. They can issue bonds at a lower 1nterest rate than the County
can for this project. That is one thing that will help us save money.

‘ We are also pursuing sources of financial assistance such as -
»the Natural Resources Bond Act, in which we'll get a $15 mllllon loan.
from the State. , o

SENATOR DALTON: You've agreed, DEP hes agreed, and now this
Committee has to agree. . ' _ '

MR, PYTLAR: Right. I sort of lose track of where the bill
is ef times, but I know it is working its way through. We're looking
at everyway we can to cot down the price.v As 1 said, we are also-
looking for a very strong package of contractual guaranteee from a firm
‘which we think can do the job and do it right. ,

' As we have experienced with utilities-- -~ Someone made a
statement about.nuclear,power plants earlier today. You have often had
experiences with utility cost overruns. We are not in that mode in
Essex County. We have a fixed-price contract which can go up if there
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. is a tornado and ‘it knocks  the tolant down. - But, it cannot go up
' .becaoseathe firm blows it and spends too much money. They have to eat
-it, and we think that is a very important part of our relationship.
They have to do,the job that.they_have‘characterized to us that they
can do, and we have satisfied ourselves to a certain level that»they
can dovit. "They are on'the‘hook, and we think that is very importaht.

SENATOR DALTON: My last question is, why Ironbound? Why
s1te a fac111ty there as opposed to other parts ‘of the County? ’ '
o * MR. PYTLAR: When we began our process of developlng a
progect to deal with our garbage problems in Essex, we did a
- substantial amount of site analyses in the County._ We analyzed sites
‘throughout the County, and we utlimately had information on 45 sites
through various sourcea"of'infOrmation.j We had several criteria which
we utilized in choosing a site: local zoning; adjacent land use;
“vehicular access; benefits to the economic growth stimulus that a plant
“would provxde, and, any local constraints to safe operation. So, we
stacked all the sites up agalnst those, and the site we chose is
clearly the best site in the County. _ ;

One of the hotable'strengths it has is vehicular access for
vehicles comihg to the site from outside of Newark‘ and traveling
directiykto it on the highways -- either Route 280 and the Turnpike, or
Route 78 and Route 1. They can exit about 100 feet from the 31te and
go rlght onto special access roads to the site.

While the Ironbound communlty feels heavily 1mpacted by past
pollution, from our analysis of these projects, these facilities are
not inherently dangerous. They . have proven they can work safely
throughout the world, and thls has been done for years. k

- Once you choose a site which is good, you have to do the full
environmental analysis which is required by DEP to identify,the points
of maximum impact from emissions -- identify what those levels‘:of '
 emissions are for all'pollutaﬁts.'.lhen you do a risk assessment on
_some of the more exotics, such as dioxin and heavy metais, to see what
the health impacts are of the-facility{ If the facility is operating
right, or if it is only operatlng half-right, Qhat‘ are the health
k impacts ,under worst-case conditions, worst—case weather condltlons,
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etc.? Essex County isn't the only place where these k1nds of analyses'
 have been done.A S v

In Zurich, Sw1tzerland, Canada; and the Netherlands, they
have also conducted very similar analyses. The Weight of the evidence
and the conclusions are really uniform. While these plants do give off
emissions which are Justlfxably a. concern to us all, the amounts that
‘they glve of f and. the exposures which are actually created are far from
~ being a danger to health. , ' :
v For example, in Ontario, they have set an air standard for
~ dioxin. The maximum impact of our plant will be 30,000 times less than
the standard set in Ontario, which is a very strict one. _

We think we have gone through a very extensive process in
analyzing these things, as we have been required to do by DEP. We
think that will be obvious when they put forth the draft permits. = We

‘believe these draft permits are going to be very strict and are going o

to answer a lot of the questions that are still unanswered. It is

really a matter of trusting DEP, which I know a lot of people have a

hesitancy to do -- to see that they are 901ng to do the job they say

they are going to do. o

~ SENATOR DALTON: Thank you very much.
SENATOR CONTILLO: I have one question.
SENATOR DALTON: Make it quick because-- ‘ ;

 SENATOR CONTILLO: (interrupting) It is a quick one. - It‘is

a one-line question. Can you tell'us the cost per'ton when a new

e

-facility opens, assuming that the‘Port Authority bonds will have to be
paid off? |
; ' ‘MR, . PYTLAR: I would say just under $20 00 per ton barring
any unforeseen c1rcumstances. ThatAls what we are projecting right
now. . ' ' |
SENATOR CONTILLO: Twenty dollars? | | |
, ' MR, PYTLAR: That is my one-line answer. If you want
details-- (laughter) L o ;
SENATOR DALTON: Thank you very much. We appreciate it. Is
Art Young still here? (affirmative response) Art, Jeff Ross indicated
to me that he has to:catch a_plane, so I'm IOOking to you. If Jeff
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‘misses his plane, he can get mad at you instead of me. How would you

f'like'to work this? (Mr. Young replles from audxence,vbut transcriber
is unable to hear answer.) _ , ‘

SENATOR _DALTON:_ Okay, so we'll start off with Jeff. ‘Jef'f',

Af you,make.your plane, you can thank Art. (laughter) ‘
JEFFREY D. HDSS:‘, Good afternoon, Mr. Chalrman. I am here today on
behalf of the New Jersey Chapter of the National Solid Wastes

" Management Association. Our Association membership includes companies
involved in all aspects of solid and hazardous waste collection and
disposal, including - two " national companiee --  Browning-Ferris
Industries and-Signal'RESCO;_Jnc.tf— which are at the forefront of
resource recovery development in the State. ‘

7 _NSWMA» has consistently 'supported resource recovery as an
integral part of - planned,'v env1ronmentally-sound, | and v
economxcally-eff1c1ent solid waste management. = A-1778 is designed to
assist solid waste management districts to implement resource recovery

)('by offering a more flexible framework for rate regulation. ,It also
institutes dlsposal taxes with a twofold purpose: . closing the gap ‘
between low landfill and hlgh resource recovery disposal rates; and,
prov1d1ng funds to subsidize resource recovery constructlon.

NSWMA  presented detailed comments on A-1778 before the
Assembly County Government andoReglonal Authorltles Committee on April
19;in Newark, New Jersey. I have included the major points of that
in my testimony, and for brevity's sake, I will just submit them for
the record. ‘ ’ | |

, SENATOR DALTON: Okay, the whole thing will be read into the

 record. . . I, |

" MR. ROSS: There are'a couple of concepts and provisions of a

‘general nature that we continue to have reservations sbout in this

legislation. They include the follow1ng

Generally, we object to the concept of using solld waste
haulers and landfill operators as State tax collectors. In recent
years, the industry has been burdened with collection and, in some
ceses, .the escrowing and auditing of taxes for fecycling, landfill
closure, and the cleanup of abandoned sites: Pessing~these new taxes -
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onto waste customers sounds straightforward in bill form, but has
caused many unanticipafed “accounting and biliing prdblems: for our
members and hostility by our cdstomers. ‘ ‘

Secondly, we see little benefit to be derived from the
proposed >Solid Waste Services Tax. Half of this amount would
constitute a dedicated fund underwriting DEP's solid waste budget.
NSWMA has always believed that departmental Spending should be subject
to legislative review through the normal budget process.

Next, there are several coﬁments I would like to direct to
‘some of the provisions that were added to A-1778 when it was approvedv
‘by the Assembly County Government and Regional Authorities Comm1ttee.

One concern we continue to have is that we recommended to the

Assembly Committee that Section 15 c.(1) -- uses of the District
Resource Recovery Investment Tax Fund -- be clarified to guarantee
resource recovery tipping fee subsidies to all district users. The
‘legislation provided that the District Fund may be used "to provide -
gradual transition between resource recovery .facility rates and
sanitary landfill facility rates." This seems ‘to indicate that the
money should be used for everyone's benefit. ‘Our concern is that
districts mighf be tempted to use the Fund only in the form of grants
to municipalities that provide their own waste collection services.
This, of course, would be unfair to residents and businesses in towns
. without municipally-financed waste collection service. These consumers
would be subject to the new taxes, but would receive no SUbéidy in
return. The Assembly Commlttee did not address this 1mportant concern,
and we urge this Committee to address this potentlal 1nequ1ty by

© including the language I provided for you.

BaSicélly, all 1 am asking is that you insert the words "to
reduce the rates charged to all'users of a resource recovery facility."
 The Assembly Committee also adopted an amendment on Page 8,
Sectlon 13 ‘Line 17 allowing use of the Solid Waste Services Tax Fund
for 1mp1ementat10n of the goals of the State Recycling Plan. We are
- supportive of recycling in the overall waste management scheme.
Recyclihg preserves our natural resources and'reduées the‘total‘amount
of waste which ultimately must be disposed. However, to appropriaté

85




funds to promote the' goals of the State Recycling  Plan seems
-inconsistent with the 1mmed1ate goals of this leglslatlve proposal,
which is to facilitate the constructlon and operatlon of resource
recovery facilities as expedltlously as possible.
The role and form of recycllng in New Jersey currently is
‘being éddressed_ln leglslatlve proposals spec1f1callyv11m1ted to this -
- aspect of soiid waste manégement. In'fact; several of these proposals
~ are currently pending before this Committee, including §-1531 by
. Senator Cowan and S-1865 by Senator Contillo, both of which expand and
extend the Recyling Act of 1981. Furthermore, the DEP is currently
preparing legislation to'implemeht a mandatory recycling scheme and has
“created a task force to solicit our industry's expértise and views. In
- short, we suggest that A-j778 keep its focus on resource recovery and
leave recycling 'to more delibefate and cdmpréhensive tréatment in other
bills. | , o L |
| We also are concerned with an amendment adopted by the
Assembly;Committee on Page 8, Section 13, Line 29, which would allow a :
vdistrict to appdint"a citizens' badviéory committee. An appointed
citizens' adv1sory committee or an existing adv1sory solid waste
commlttee could develop and 1mp1ement oversight prOJects and conduct
' commun1ty ‘awareness programs regarding resource recovery facilities.
- Citizen participation in env1ronmental planning is an -important - and
| legltlmate role which our industry recognizes. We are only concerned
“w1th the extent of the participation and how 1t will effectlvely fit
1nto achieving the goals of A-1778. Thus, we naturally are concerned
with the word "oversight" whlch clearly seems to indicate that any
citizens' advisory group,wlll have legal authority or powers separate
. from the district planningkmechanism. It is important to clarify in
'-jthis section that the citiiens' advisory group will not khave
- independent legal remed1es Or powers to 1mpede decisions made by the'
planning district. _
My final concern is with an amendment adopted by the Assembly
Committee on Page 16, Section 32, Line 4, which reads: "The Department
 shall adopt rules and regulatlons for the englneerlng des1gn of

resource recovery facilities to include a requ1rement that
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state-of-the-art air‘emission technology be installed to control the
emission of hydrocarbons, partlculates, etc." |

For waste-to-energy facilities, state of the art could mean
electrdstatlc_prec1p1tators that are capable of contolling pollution to
the level acceptable by the United States Environmentaiv Protection
Agency. Our concern is that state-of-the-art air emissidn technology
may not be applicable to resource recovery facilities,‘.For ekample,
state-of-the-art air emission technology for coal-fired or oil-fired
facilities may not be applicable to resource recovery facilities.
While that technology is still state of the art for control of the
listed pollutants in general, ‘it might be unproven technoldgy for
waste-to-energy facilities for a variety of reasons.  Ffull-service
contractors in this 1ndustry generally believe that they can
successfuliy employ'emlsslon control systems under the Clean Air Act
definition of best-available control fechndlogy.

We are aware of public concern with respect to frace
‘emissions of .dioxin and other pollutants from"wasteetoeeﬁergy
facilities. All indications point to the fact that such emissions from
these facilities may be routinely controlled by Using best-available |
‘control technology within normally acceptable limits. I wish to point
out, however, that.techhology to . detect poliution hasvsuperseded the
engineering data available on: (a) the causes of how such pollution is
generated in a combustion facility; (b) the overall effect of such
pollution on the envifonmenﬁ; and, (c) the interrelationsﬁip of
ovérecontrolling one pollutant and the résulting, emissions of other

pollutants. : - : _
In other words, we have the. ability to detect all kinds of

‘trace pollutants which this ihdustry believes it can control within
acceptable limits, but the ihdustry cannot tell you at this point how
to des1gn these fac111t1es to eliminate the problem. Today, the
pract1cal solution appears to lie somewhere 1n the tradeooff of whether
or not you wish to bury solid waste or incinerate it; and how much you
want to pay to do either. In the future, when we have more information
available to us, ‘waste-to-energy ~facilities may be constructed
differently. In both cases, the DEP and the permlttlng process already'
prov1de the flexibility to control air emlss1ons.,
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We recommend that tnis amendment  be carefully examined,
along with the air emission controls already mandated by the DEP. If
the determ1nat1on is made that this amendment is stlll needed, we would ‘
recommend that it be revised to read: -

o - "The Department should adopt rules and regulations to include
a requirement that the best-available control technology be employed to
: control the emission of hydrocarbons, partlculates, etc." '

That concludes my comments. '

SENATOR DALTON: Thank you very much, Jeff. Paul?

SENATOR CONTILLO: I have no questions.

MR. ROSS: Thank you very much.

o SENATOR DALTON: Our next w1tness is R1chard Felago. o
RlCHARD FELAGO: I would like to read this brief statement, and then 1
will be happy to answer any questions. I think my statement will
;answer,aome of the questions that came up earlier regarding some of the
- specific aspects of planned financing, etc. ’

I am Richard Felago, ProJect Manager of Bu51ness Development, ’
in charge of New Jersey projects for Signal RESCO, Inc. 1 appreciate

 the opportunlty to appear before this Commlttee to offer comments on
E the proposed legislation. _ : '

‘ Signal RESCO was formed as a result of the merger of
ywheelabrator-Frye, Inc. of Hampton, New Hampshire, and The Signal
Companies, Inc. of La Jolla California, and was created throdgh the

- -integration of the refuse-to-energy business activities of both

companies -- the Energy Systems Division of Wheelabrator-Frye and the
Solid Waste Systems Division of UOP, Inc., a subsidiary of Signal.
Signal RESCO, Inc. pioneered the private ownership of

~ resource recovery facilities in the United States with its RESCO

project in Saugus, Massachusetts, which has been operating continuously
since 1975. That is a 1500-ton plant producing steam.uhich is now
being’converted to electricity production. Currently, Signal RESCO has
the following prOJects in various stages of 1mplementatlon.

Our 2000-ton-per-day Pinellas County facility located in St.
'Petersburg,‘ Florida commenced operations ' in May, 1983. A third
1000-ton-per-day unit has already been yfinanced.:by the County;

construction on that unit will commence shortly.
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Westchester RESCU Peeksklll, New York, a 2250-ton~peréday
faclllty began acceptance testlng in July, 1984. Commercial operations
are scheduled for August, ,1984 - As a matter of fact, it is in
acceptance'testing right now. |

The 2250-ton-per-day Baltimore RESCO facility currently under
construction near the newly renovated harbor area of Baltimore is more
than 70% complete, with operations expected toward the end of 1984.
That is also an electric generating facility. ' ‘ :

Construction on the 1500- ton-per-day North Andover proJect
' commenced in 1983, with commercial operations expected in 1985.

We are in actlve negotlat1ons for projects in Brldgeport,
Connectlcut, a 1500-ton plant; Worcester, Massachusetts, ‘a 600-ton -
plant; Brooklyn, New York, a 3000-ton plant; dand,' San Diego,
California, a 1500-ton plant. These are all electric generation
facilities. Co . _ |
Signal RESCO is actively involved in the Edgeboro RESCO
'project for Middlesex County, and as you heard earlier, Signal RESCO
has been selected by Gloucester County as .a developer of that County's
resource recovery prOJect° , ‘ ,

The proposed legislation, Senate Bill 1762, has been
introduced as an attempt to foster the "orderly develOpment" of
resource recovery progects in New Jersey.' It seeks to accomplish this
objective in two ways: (1) a series of taxes on eiisting landfills to
be escrowed to  offset higher tipping fees at resource  recovery -
‘fac111t1es, and, (2) institution of a procurement process for resource

_ recovery implementation. - .
The New Jersey Department of Environmental Protectlon is to

be commended for taking an active role in attempting to solve the solid
waste disposal crisis facing New Jersey and for supporting the
implementation of resource recovery as a means to meet that crisis.
The DEP recognizes, as does the BPU in its Decision and Order of
February'23, 1984 of»the generic proceeding on resource recovery,‘that
it is the price disparity between high-technology resource recovery )
facilities and - low-technology landfills which has bdelayed the
implementation of these important projects. The DEP further-recognites
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the fact that there w111 be 1nstances in which. two or more d1str1cts
~will need to work together to find a mutually-agreeable solution to
their solid ‘waste disposal problem and DEP try1ng to find a means for

"host" districts to be compensated for acceptlng ‘'waste from other
districts. ’

S1gna1 RESCO has several concerns, however, regardlng whether
or ‘not the legislation as proposed Nlll accomplish its obJectlve of :
hastenlng the development of resource recovery 1n New Jersey, either
-through the use of the dlsposal tax planned or through the use of
‘the procurement process. ,

The legislation ‘deals with the 1mp031t10n of several new
taxes, all for( varloua funds. Using current waste. generatlon-
statistics of 0.5 per ton per person per year, the resource recovery
_investment tax will raise approximately $6 million in the first year
~ from New Jersey sources to be distributed among the 21 solid waste
" districts. Recognlzxng further the fact that administrative costs w111
reduce that amount, it would appear that a 31gn1f1cant 1mpact will not
- be made toward reducing resource recovery costs for several years,
unless a significant quantity of waste continues to be imported from
out of State.'_Aa we all know, New Jersey does not have several years -
- to wait befOre'implementing resource recovery, nor do its citizens wish
. to create a new incentive to 1mport waste from out of State.

The task of administering these various taxes is also a
source of concern. By its own admission, the DEP is understaffed.
Will sufficient staff be allocated to ~cope with the additional
record keeping required by the imposition of these new taxes? We see
that es a practical problem. : ' |
. Senate Bill 1762 addresses a procurement process for the
'selectlon of a project developer. We believe a more expedltlous method
‘would be to allow countles to select a developer based on a
c0mprehen31ve revzew of qual1f1catlons, and allow that selected
A.deVeloper a time frame in which to complete project ’implementation
using the existing mechanism of shared review by DEP and BPU as
stipulated in the Solid Waste Management - Act and the Solid Waste
'"Utility Control Act. This ‘method assures maximum publlc scrutiny and

testimony as an application moves through the approval process. .
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In its testimony last year before the Board of Public \_
Utilities at the generic hearings on"resource’recovety, Signal RESCO ‘
stated its belief that the BPU should retain re_pgnsibilitx_ta,aSSure
that all persons engaged in resource - recovery ~provide safe, |
adequate, and proper service on a cont1nu1ng basis. Signal RESCO .
believes that the BPU is positioned best to evaluate the financial j
wherewithal and technical capability of various organizations. We also
find a certain level of comfort on the part of many:ceunty end local
"eleCted’officials in having a State level body whose responsibility it
is to review capabilities and proposals, and determine tariffs and
prices, all in the public interest. ' ; .

As the leading supplier of resource recovery systems in the
country, Signal RESCO believes that the ut111ty envlronment in New
Jersey ‘has the potential to 1mplement prOJects faster than the
alternative method proposed in thlS legislation. My own experience is
that each municipality or county -- usually a firstétime participant in ,
such a negotlatlon -- tends to reinvent the wheel. A single entity
such as BPU would provxde a repos1tory of knowledge, for example, why
certain risks are shared.. In this manner, given a r1sks=and-pr1c1ng
scenario, BPU could hasten development of the project by app1y1ng the
prev1ously obtained knowledge to accelerate the hearings and
rate-setting procedure. - This accumulation of knowledge'kould not beb
. obtained in eny other procurement environment. Wlth a State level
body, we expect later projects to move progress1vely more qu1ckly as
‘prOJects are developed throughout the State.
- The best mechanism for resource recovery implementation is
already in place. In fact, Gloucester County has just decided to
procure a system through selection of a developer, and the preject will
 proceed in accordance with existing law on 'the‘ basis of the BPU's
forward-looking order from the generic hearings on resodrce recovery.
To change that’mechanism could require a redrafting of N.J.S.A. 4B:13A
et seq., a lengthy process. Further, to change the mechanism at this
juncture, before a resource recevery application has,been through the
'syetem, could interject an element‘ of uncertainty into project
implementation and Caese feluctance on the part of investors to

undertake financing in these capital-intensive projects.

91




Regardlng subfranchlslng, Signal RESCO believes that once an |
area is de81gnated as a franchise area, no subfranchise subsequently
' awarded should alter the terms of any franchise awarded by the BPU.

Any such subfranchlse area designations, of course, should conform to
:the solid waste management plan. . This is necessary to assure a
contractor of a- continuing avallability' of waste to support the
technical and economic requ1rements of the facility serving that.
district. ' : , : : 3
© Signal ~RESCO» believes that the BPU should retain
jurisdictian, and upon petition and appr0va1 by the BPU, should grant
~ to such bersqn‘a franchise or subfranchise which would confer on that
petitioner the exclusive right to receive and dispose of processable
solid waste (excluding' recyclables) in a designated franchise or
subfranchise area. Again, this assures that technical and economic ‘:
Avrequ1rements of the plant would be met. ‘

Signal RESCO apprec1ates the efforts of the Leg1slature to
deal with the solid waste dilemma facing New Jersey and applauds the
“effort  to  move the State toward  the  future  with
techhologically-effieient " and environmental ly-sound -solid  waste
disposal. - | ’ _

That concludes my . prepared statement;

SENATOR DALTON: ~Would you like to go to the next person with
you? (affirmative response) =~ , , ’

CHARLES H. JACOBSON. Thank you, ”Senator. My name is . Charles
Jacobson, and I am a Certlfled Public Accountant. I have represented

Edgeboro Disposal for all the years it has been subject to the BPU
control. '

_The main thrust of thellegislationtwe are discussing today is
totencourage the prope:vdevelopment of waste disposal in the State of
New Jersey. Commissioner Hughey, in his remarks, noted that there are
N only eight major land disposalv companies in existehce'“today, and
Edgeboro is one of those eight companies. He also noted that there are
no new landfills that have been opened in the State of New Jersey.

I am going to try to“address_myself to one of the problems we
have had in operating a landfill. One of the requirements in handling
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waste in the State  of New Jersey is to encourage the traditionél
‘landfill. We are speaking of resource recovery and recycling, and it
hos ‘been testified to here foday that we are going to need the
traditional landflll to handle ‘the re51due and the excess unrecyclable
materlal. _ - : ' _
The landfills operate under the Board of Public Utilities,

and they set allithe~rules governing rates -- tariffs that landfills

can charge. One of thé methodologies discussed this‘morninngas that

the BPU uses a return on rate oase. I would like to address myself to

~ the inadequacy of thot rule. That methodology is fine and good for New
‘Jersey Bell Telephone, Public Service, and other . large publlc,,//
utilities, but when you talk about a. landfill employlng the same

_ methodology, it becomes very difficult. ‘

The problem area we have is, tariff increases are restrlcted
to the rate base. The rate of return that has been allowed by the BPU
is somewhere about 10% or 12%. Where in the_yorld are you going to get
anyone to invest any real money in a traditional landfill with that -
kind of rate of return? Nho‘do you know who would invest‘money4wi£h
~'that modest a return and take the risks that aré inherent in'operating=
a landfill? | ‘

“There is another area that is very restricted on the part of
the BPU., It is in evaluating and permitting assets to be included in
the rate base. Having worked on a number of réte cases,'andxhaving
dealt with staff, the Public AdVocote, and intervenors, theré is a
-~ horrendous burden put on the landfill, particularly where yoo have a
low-cost basis of property that may have cost you $100 an acre many
years ago. If you use $100 per acre in determining your rate base, and
the value of fhe land today may be $20,000‘or_$50,000 an acre, it is
totally unrealistic. ' ' _

We have a landfill in Morris County that changed hands, and‘;
the Board stuck with the position that they didn't recognize the true
value of the land -- what was actually paid for the land. They were
not permitted to raise their tariff in a realistic fashion, and they

ultimately wéntvbankrupt.



Over the . years, we ran an analysis of the percentage of net
earn1ngs to the gross revenues at Edgeboro, and compared it to a
national company. Over the last five years, Edgeboro DiSpoaal has
realized a 4.92 ‘return. on . gross revenues. That is totally
unreallstlc, whereas Waste Management, in an analy51s in a Standard and
.Poor's report -- which, 1nc1denta11y does not own a landfill in- the'
State of New Jersey, and there is probably a very good reason --
-reahzed a return on their gross revenues of 10.58.

‘ The questions were ralsed, "Why don't we have more 1andf1lls
developing? Nhy is there a diminishing number of landfills?" The
reason is because large public companles do not want to take the risk.

| SENATOR DALTON: Isn't it also true that government entities
don't want large companies in their Solid Waste Management Act because
- of the fact that they may encourage out-of-state waste flow?

| MR. JACOBSON: That is qulte possible, Senator. On the other
hand, ‘with the changing state of the art -- the art of operatlng and
melntalnlng a properly run landflll -- large 1nfu31ons of cap1tal are
involved. ‘ - R : '
SENATOR DALTON: I understand that part; I understand the
p01nt you are making.  You are indicating that it is a financial
‘reason, but I was thinking perhaps it could be more of a government
institutional reason as to whyvprivate.eompanies aren't getting more
involved. In government, the county SWACS (Solid Waste _Advisory
Committees) may not be in a position or politically may not,want to
| encourage morebprivate investment in "landfills within‘the State."

' Chuck, perhaps you can address yourself to this. You are, in
' fact, encouraging an out-of-state flow there. Do_yoo understand what I
mean? = ' - B ' | ‘
CHARLES McMULLIN: - Yes, I can respond{ The questlon of . encouraglng
an out-of-state flow is really a matter of whether you are going to
requlate the solid waste 1ndustry as a utility. Therefore, one that
has a sticker can walk in. It seems to me that the one who gives out
the sticker is the one'who’determines-who can ultimately pass through
'oor door. In this State,'the-DEP'and the PUC provide the stickers.

The second issue relative to an out-of-state--
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SENATOR DALTON: (interrupting) Wait a minute. Given the

Supreme Court decision-- .
MR. McMULLIN: (continuing) That is exactly myvsecondbpoint.
SENATOR DALTON: Okay. . : '
MR. = McMULLIN: The second boint, in dealing with an

out-of-state issue is that I know when I go to a restaurant in

Philadélphia, I don't bring back my garbage. I don't bring my money
back either. Hence, we have an 1nterstate 1ssue. o
Thirdly, in my Judgment, 1ndustry, and State and local

government have never cooperated to deal with that Subject._ It bhas

been very popular to take the position of, "I want'it out”tomorpow,

morning."  Well, that doesn't happen for many very practical reasons,

one being public health. We believe -- and, I'll get into that -- that .

there should be a structured mechanism to, in fact, get them out
because we are dealing with a position in this State which, I think, is
an economic cfime.b We're burning up cheap capacity because we're
‘taking it out of State as soon as it gets expensive. Simultaneously,

we are penalizing our residents by considering additional taxes. To

me, it is a double whipsaw on the residents of the State of New Jersey. .

Jacobson. _ :

MR. JACOBSON: That is fine. Just to add to that, Senator,
we have a substantial percentage of waste coming from New York, and we
have no control over it. It comes in, and we can't turn it away at the
door. Whether we own the facility, or Waste Management or some other
large public company owns it, they would be in exactly the. Same
position. S o T o
Some of the legislation that we thihk"is needed to help

alleviate difficulties in maintaining and encouraglng the establishment -

of the traditional landfills is:

Tariff adJustments should be based on a percentage of net
earnings after taxes, or a rate-base rate of return, whichever is
larger, and then change the methodology of determining the rate base.

~ Another major inequity that we need legislation to cure is to
allow the purchaser of a landfill in a bona fide arms-length
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transaction to use the actual cost of the facility and the equipment in
'deterhining'his rate base. It makes absolutely no sense to force a
purchaser of a facility to use historical costs that may have related
back 10, 15, or 20 years ago. ' - _
_‘ Shorten the perlod in wh1ch the BPU . has to act on a

petitioner's request for a tariff 1ncrease. _Some,cases.take as long as
‘nine months to be finalized" at very, very substantial professional
 costs -- sometimes to the tune of $100,000 to $150 000 to get a tariff
increase adjustment through. _
‘ Another mechanism that should be adopted and enacted upon is
t'an automatle, annual 1ncrease in .the tar;ff based on a recognized
economic index. t- \ '
‘ 1 would also 11ke to comment on the "host community“f
| amendment to the leglslatlon. I would like to say that Edgeboro, with
the acquiescence of the BPU, is currently involved in discussions with
East Brunswick, our host community, to fund the capital improvement
totally for approximately $2 million. This is for road construction.
Some daya there are 800 trucks passing over Edgeboro Road. That
1rr1tates the local taxpayers, résidents,» and industry. = Something
‘should be done to improve the road system. If the BPU will permit us
to adjust the tarlff accordlngly, we intend to allocate those funds
directly for. that improvement.

Thank you for giving me .the oppdrtunity to speak on this
matter. Mr. McMullin will speak next. ' |

MR. McMULLIN: My name is Charles McMullln, and I am

President of Kinsley Landfill. We operate a substantial landfill
located in Gloucester County, Deptford Township, New Jersey.

As as been prevxously stated, Kinsley is the recipient of a
-substantial amount of waste coming from both in and out of State.
Today 1 would like td address the problem as we see it.

The proposed leglslatlon, in our judgment, does not really
address the problem in terms of prov1d1ng a solution. Rather, it puts
us into another iteration of several years and then coming back to the

~Committee.
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1 have a couple of charts I want to show you. - I will make
my presentation brief. I think the first thing you have to look at is
the issue of Chapter ‘326.' In my own personal judgment, I do not
believe we have had more than a half a dozen solid waste plants in the
State of New Jersey. The reason is because, as you may know; the
reQUireménts under Chapter 326 call for the siting of facilities that
identify the capacity for the vpartiéulér county in question over a
10-year period. To my knowledge, I know Gloucester is not one, nor is }
Camden. I know Middlesex.is no longer one at this point; it was at one
point in time.  Burlington County has yet to ‘move ‘forward on its
_ bproposal. So, I would go back to the heart of the issue, whichiis
| decision-making. ' ' o
_ This chart before you shows the amount of solid waste that
has gone into Kinsley from 1973 to 1983. You can see that it has
increased tenfold.v In fact, there are some notable dates. '(referring
to chart) This is when Chapter 326 was passed; this is when it became
effective; and, the first plans came. in here. What occurred with the
first plans was, the DEP finally had the statutory muscle to close
vlandfills that were frankly dumps. As you can seé by the jumps, there
A are specific iandfillsbthat were, in fact, closed for veryAlegitimate

reasons. From that perspective, Chapter 326 has»been'Very.QOOd with

respect to environmental cleanup == stopping existing sites from
continuing. - - :
‘However, the other side of that is, you all know that garbage

has to go somewhere. As you can see, the rate in 1983 indicates that
4.9 m;lllon 'yards of material went into Kinsley Landfill. I can tell
- you that that is just too much material coming into the landfill. ,

1 spoke before about the issué regarding out-of-state waste.
We are now focusing on out of State the other way. As you may know,
North Jersey has begun to go 1nto Pennsylvania, and South Jersey 1s now
considering it. If you look at the costs that are identified as the
expansion of,K1nsley -- and, that expansion has been necessitated by
the fact that other counties, as well as out-of-state materials;'have
increased -- you'll see that the cost of going anywhere but to the
expan51on of Kinsley is sizeable.
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. For instance, with Kinsley the cost of solid waste in

Glooeeeter,County would be roughly $1 million a year. To go anywhere
else, it would be $6 million or $7 million a year. You talk about
. economic shock to resource recovery; and that may be three to five
‘yeers'from now. I think today Gloucester and Camden Counties have
economic shock in terms of landfilling. ~ I can tell you emphatically .
that the landfills that are identified are of an inferior environmental:
design. | B

- This all brings about the pOint of the legislation, which 1s
'that the answer may not necessarily be taxes. In fact, I find the
taxes to be .quite unfair because on one hand, we are alloWing
out-of -state people to burn out cheap capacity, and on the other hand, .
we're penalizingvthe people in New Jersey who are going to live with
resource recovery and landfills by having to pay’more'today.

I think the problem we are dealing ‘with is a structural
problem within Chapter 326. Chapter 326 was a decision-making tool
that, in my judgment, didvnot look to each of the 22 districts having
resouroe recovery plants. It didn't expect each of the 22 districts to
have the economic expertise that would be located in a State agency
such as the BPU to -evaluate the lendfilling,vtrecyeling, (or
resource Trecovery facility economics-- B The 22 districts were not
;envisioned to have the environmental expertise to evaluate the detailed
hydrogeological integrity of a landfill, nor to evaluate the impact of
a high-tech resource. recovery facility; In my judgment; they were
- clearly left to the State of New Jersey -- the DEP on environmental
- matters, and the BPU on economic matters. Those two egencies -- like
it or not -- do respresent us, and I rely upon them as an induetry, as
well as a person,'to take care of my'pocketbook, as well as my health.

“The problem we are confronted with today is that in my
Judgment there is a need for facilities in this State. It isn't Jjust
a need for resource recovery, lendfilling, or recylcing. thet we are
‘looking for, as the Senator talked about before, is a proper mix. How
much resource recovery? How much recycling? How much landfilling°
There is a multi-dimen51onal problem insofar as it is clearly economic
because resource recovery is very expensive compared  to landfilling.‘
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It is somewhat'technical because how much of the recycle stream can you
get out by havingugarbage'trucks going'd0wn the same road? Can we
~ separate it so it meets with market specifications? It is also
economic in terms df, can we afford to;Send our garbage trucks down the
road twice to piék'up newspapers, bottles, and cans? Thirdly, it is
also environmental. , ’ _ '
The dilemma we are currently facing was cléa:ly stated this
morning and I agnee.‘ The crisis was here a yéar ago, and we really
have a problem. How many of these facilities is the requisite amount?
That, in mY judgment,'was the key charge to the County Solid Waste
-Coordinators, and that, in fact, is the kéy issue that we have not yet
resolved. There may be a lot of reasons for saying we need more takes 
and more money, but the fact of the matter is, we did not make the
decisions, and here we aré today'beihg asked to discuss and promote
substantial taxes on the citizens of New Jersey when wevstill do not
know what we want. , o _ ‘ '
What we have done at Kinsley is, we have developéd a chért
based upon the ptopdsed‘taxes. ‘What this shows is that Kinsley would
- take substantial amounts of materials -- somewhere hear'6,000 tons per
“day --. and, after a five-year period, it would only generate $17
million. What are you going to do in a County such as Morris where
“they don't have landfills? What are you going~td do with a County such
as Essex where ydu don't have landfills? In our humble opinion, while
‘this may not look very nice -- and, it might be a solution for
Gloucester County -- it clearly is not a solution relative to the State
of New Jersey. ' ' , .
We went one step further and said, “Okay,'We don't want to
leave youvhanging, so what is the solution?“ We think the solution is
 to go back to the issue of a mix of facilities. Over here where it
says, "Present Cosfs" is our current cost to dispose of a yard of solid
waste. According to the Mitre Report -- that was one of the technical
reports that was prepared for the DEP}-? it was the amount per cubic
~ yard for resource recovery in the Gloucester County.plant. What we
said was, "This is going to be an economic shock in the future." I

showed you economic shock before in the present. If we were to just

99



get approVal in terms of expanding the'landfill, all we would do is
move the problem from 1984 to 1989. That is clearly not the point.

The point is, we should grapple with the issue of what types
of facilites are required. In Kinsley's plan, what we have done is, we
'have looked st 1,000 tons per day of:resource recovery and 1,500 tons -
per day of.recycling. The balance is landfill, and within five years,
we will remove the City of Philadelphia from the State of New Jersey.

As a result of doing those things, what we will come up with
is a price per. cubic yard of $5.75. That is assuming,resource recovery
at $45.00 per ton, it is assuming recycling at $15.00 per ton, and, it

,.18 assuming our current rate relative to Kinsley s landfilling.

SENATOR CONTILLO: At what? '

B - MR. McMULLIN: At $3.13 per yard. There has been some
discussion that landfilling is going to be very, very expensive. Our
design cost is for a double-liner -- three feet of clay on our natural
clay base, as well as a liner on top of it. ' The liner is similar to
your nameplates ' o ’ |

Even WIth those improvements, as well as the leachate
»collection system, we do not expect to have any substantial change in
- the _tipping'ffee at Kinsley Landfill. We, as a company in this
business, recognize that we can ill-afford to utilize our available
land without prior processing of solid waste. To that end, in the
Kinsley plan as we have identified it  -- and, this can. be applied‘
anywhere in the State-- We should do something quickly. |

Hhat is the one thing you can do quickly? ‘Obviously, I think
“you can get into recycling. Recycling, I believe, is going to be
;difficult, as has been discussed here today, particularly from a sewer
separation approach.

We have recognized that maybe in suburbia it does work to
_moderate degrees, but in other types of communities, it does not work.
We believe that taking mixed municipal refuse out of the solid waste
collection truck and putting it into a aeparation plant will do two.
things: ‘
| Number. one, it can be implemented, assuming permits, within a
year because there are no stack issues. It is essentially a sorting
‘and mixing issue. ' ” '
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Number two, wé gét a very good issue on the quality, which =
gets into the environmental issue of the stack latér,on, as Well_as'the‘
- quantity of garbage. . ] , |

~ Number three, for every ton you pull out, you_savé SOmewhere

in the vicinity of about $100,000 in capital costs. Therefore, the
cost of the ultimate 1nc1nerat10n plant will be down because the sizing
‘w111 be constralned. ’ _ ' .
 We believe the publlc is demanding that something be done
- today. We have talked about Chapter 326 and resource recovery ‘in
Chapter 76; we have talked about upgrading the iandfills; -1 think
Edgeboro has a HSecure facility, and .1 know Kinsley has a secure

facility. i am unhappy to say that I don't think there are too many:
| others in the State. We should have those, and we shoUid have them
_now. We should have recycling, and we can have it now. We should also
have resource recovery because in order to exist on $2. 00 or $3.00 per
~ cubic yard landfills, I think we are kidding ourselves. As was stated
by Vickie Snydef in her testiﬁony, we opened up a 50-acre section of
our facility in 1982, and it is already near capacity. ' That is 100
feet, so in tw0'years, we used 25 acres. 1 am not proud to say that
because 1 think there is a better way. _ |
’ ‘What we are talklng about with regard to the proposed
legislation --vand, I agree with my colleagues' comments -- I think
very much puts that into the future. I think that causes -a real
problem today with regard to how we are 901ng to handle our waste. We
‘have to deal with the out of State. It is not going to go away. Let
me back up. ' ' ' | ' o |

Last summer Kinsley went to the Board of Pub11c Utilities

because we were afraid Morrls County was coming down to Klnsleyv
Landfill. As you can appreciate, Gloucester County isn't too delighted
to take the people we take now, let alone Morris County.' We went in to
get a franchise, and the franchise admittedly was to'keep.garbage out.
So far, the BPU has let just about everyone in. In the opinion of our
lawyers, once you have a franchlse, you have the issue that the burden
of allowing someone else's garbage coming in is on them. It has an

effect upon our existing service area. It is much like if you live

101



next to Public Service and:want‘to'usekit, but because you are in the .
Atlantic City'Electric service area, you can't go in there. Obviously,
it is magnified somewhat from the solid waste's utility side. |
'We- believe that the franchise approach or the contracting-'

approach. of New Jersey counties | getting together with these
interdistrict waste flow orders will provide the standard by which
~ .either Philadelphia or New York}uill either sign up on the same basis
'_or get out. Until ue do that,' we areb continuing to play games.
Frankly, we are tired of taking S0 much garbage, as well as so much
abuse, and we think there 1s a much better way to go. | '

’ Regarding the issue of . resource recovery versus landfilling,
the fact of the matter 1s that they are go1ng to coexist. What we have
in the Kinsley plan is how they, 1n fact, do coexist. What we have in
the present leglslatlon, as well as the legislation which is proposed,
is competltlon among facilities. It is amazing that relative to today,
-everyone has too much garbage, but relative to five ‘years from now,
everyone Nlll want to hold onto their garbage. ' .
‘ We think the biggest thing you could do to help the solid
~ waste industry provide the essential service is to force the counties

" to make decisions. The county that is receiving'the garbage, at that

point in t1me, should be able to uake the dec131on for those who are
| sending it. That will say, "Guys, act or get off the pot." I'thlnk
now -- eight years into the planning process -- is eight years of
planning whereby everyonev should know enough to make the deciaion '
Decisions are not easy, but the day»to-day effect of the dec1s1on is
shown on that flrst chart, which shows our volume went up 10 times in
10 years. Frankly, it is 1mposs1b1e for us to keep up with that rate.
- It is totally the antithesis of our corporation philosophy.

I didn't get 1nto the issue of the bill because I believe the
tax1ng ig distressing. It does not deal with the problem. I think
~dealing with the problem is, how do we utilize ‘our existing cheap
‘ capaczty7 The way to utilize it is to have the utility involved in
resource recovery, mater1a1 separation at the plant, and residue. Once
you have done that, you come up with the middle-ground number  as
opposed to the two'extremes.. That is how you avoid economic shock. If
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you go back to. this (referring to Chart), even in small Gloucester
County-- Seventeen million dollars, while it may seem significant,
really isn't When you think about the cost of the plant. If you
recognize that $17 million is,being,generated by a facility such as
Kinsley'with 700 or 800 trucks per day, you can see that if you're

" dealing with that amount of action and that small an effect, then maybe

we‘arevdealing with this from the wrong perspective -- or, you want to
triple and quadruple the tax. I would submit that the former is truly
the case. , ’ | '

SENATOR CONTILLO: I don't follow your math. I have trouble
‘coming up with $5.75 with the mix of $45.00 per ton for resource
recovery, $15.00 for sewer separation, and $10.00 for--

MR. McMULLIN: (interrupting) It is a weighted average.

SENATOR CONTILLO: Oh, that is per cubic yard.

MR. McMULLIN: That is correct. '.

- SENATOR CONTILLO: You were giving me numbers per ton before.
. 'MR. McMULLIN: To come up with the $5.75, it is a weighted
average of those numbers. It is 1000 times.$45.00 per ton; 1500 times
$15.00 per ton; and, then the remainder for five years is for
landfilling. - That would provide you with an average over a 10-year
_ perlod of $5.75. 1 can submit the details on that to you. '

SENATOR CONTILLO: Okay, Nlll you do that for me?

MR. McMULLIN: Sure.

SENATOR CONTILLO: Thank you.

SENATOR DALTON: Are there any other quest10ns7 Penul‘7

SENATOR CONTILLO: The other point you made which is new to
me, is to allow the county to‘eet the rate for the receiving district,
“which will encourage counties to take it upon themselves to do it.

MR. McMULLINi Senator, prior to comingvte Kinsley, I was the
Solid Waste Director of Middlesex Cpunty. 1 was'ihvolved in the first
plan that was submitted. . ' -

In 1979, we were trying to get the same counties you read
about in. the newspapers today to sign up or get out. And, here we are
-- 1979 to 1983, four years of my own personal frustration relative to
Middlesei County. Frankly, Gloucester‘County is in the same position.
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~Just because I am at the landfiil site in Gloucester doesn't make the
'probieM”any differeht; In Middlesex, the solid waste disposal facility
operators are:having a problem*dealing with that type of vplume.‘ They
haven't been able to come up with a solution to that. Frankly, neitherv
has the County. ' . ‘. ,
I think. the Comm1351oner said it thls ‘morning. We now have
Chapter 326, and it rewards those who do not act responsibly in terms
of the specific reduirements'of the Act. One of the problehs I've had
all'elong with Chapter 326 is, if you have the broblem, then you'deal
“with it and resolve it.  We heye counties which don't generate any
_garbage, and then we have 22 districts of which p:obably'half'don't
“have landfills of any merit -- all involved in this with equal weight.
At some point in time; one has to address the problem by saying, "Cut
the decision because you're hurting the people in Middlesex andv
Gloucester."_" ,
A If you removed all of the waste from our landfill, except
" Gloucester County's, our facility would probably take them 1nto the
next century -- at $2.00. '
' SENATOR CONTILLO: Okay; I have one-more_question. " Aside
from ydur,‘proposal; which is a new :thought' to me and is very
interesting, if it is not implemented, your suggestion is to increase
the tax, even though your basic proposal is not to have enfollment go
this way. | | o h ,
MR. McMULLIN. Nell, the poxnt I want to make 1s, if you
think that $17 m11110n in Gloucester County is going to prevent
economlc shock-- I think the Commissioner stated it will not. I think
~ you have a couple of choices: You can substantially increasevthe tax,
- which I do not support,_or, I think you have to have decieiohs made in
New Jersey which force decisions. In the opinion of our counsel, yeu
can force that once you have equal appllcatlons to both sides of the
r1ver. ' N
If we have to sign a loan, then they have to sign a loan,
etc. In that way, you will reSolvekthat theyxare either in forever or
~ out forever. If they are not QOing to burn out your cheap capacity'--
~a love them and leave them.type ‘of s1tuatlon-- ‘That is what we are
deallng with. ) | |
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| SENATOR CONTILLO: In other words, you want to get married.
(laughter)‘ ' » S | |
MR. McMULLIN: Or divorced -- either one. :
SENATOR DALTON: Chuck, I don't understand that. What you
areisaYing is that what we have to do is, we have to have someone --
and, I suspect it is the Commissioner of the DEP -- come down and say,"
"Gloucester County, make provisions for your future solid waste
planning. One of those has to be how you are going to dealvwitn the
City of Philadelphia." Is that right? |
" MR. McMULLIN: No, I think that is already in the statute. 1
think they have to do that. The Achilles heel of Chapter 326 has been
these Interdistrict Waste Flow Agreements. The ones which have been
'signed say they are going to last for five years; but nobody knows why.
Somerset was for a couole of years. A couple of years have
gone by, and they still don't have anything. Do you follow me? ’
The point is this: We have to make 'dec131ons '1n-State,
elther by the counties getting together, or what I'm suggesting is, if
they don't get together in six months or a year, then the receiving
county should have absolute authority over that material. Once we have
done that,'We will have established a standard by which the rest of the
‘world -- meaning beyond the Delaware and the Hudson Rivers -- has to
act. | v | _ '
Then we can go to Philadelphia and New York, and say, "Look,
we have signed with Salem, Camden, Gloucester, and the counties in the
northern part of the State, so, you either get out within the
~ three-year period or whatever is reasonable" -- we have various
milestones -- "or, you sign up for the whole shooting match." That,.
frankly, could reach the ooint‘that they may say, "Good, take it for 20
years." ' | ‘
| SENATOR DALTON- Yes, that is why I said, "Why wouldn't they
want to do that?" ' _ ' , ‘
MR. McMULLIN: Because I have a hard time believing that in
either case, they would want an "X" hundred million dollar rateable on
the other side of the water.- o .
SENATOR CONTILLO: At $5.75 per cubic yard?
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MR. McMULLIN: That is a good point. They would be operating -
~under the . premise of - the ‘larger number with no rate-averaging
involved | It may backfire, but the poiﬁt is, whet progress have we
made durlng the last eight years relative to this issue?

As you may "know, North Jersey is going to Pennsylvanla ‘now.
So, th1s whole exc1u51onary issue has always been sort of scary. - Now
we're sendlng out of State. In light of that, I don't know how you are
’ 901ng to shut off in-State arb1trar11y. Do you follow me on that?
‘ SENATOR DALTON: I guess my-- _ _

MR. McMULLIN: (1nterrupting)_ We are huhg up on one point.
I think you have to make a proposition to the City of New York and the
City of Philadelphia and say, "Guys, you either come with us as
everyone else has fer a long term, or get out frdm under . this
schedule." I think that is the best position we have identified in-
deallng w1th this problem. | | o
‘ SENATOR DALTON' My response to that is, if 1 am Mayor of
- Philadelphia and I see cheap dumping ever'in New Jersey,'why wouldn't‘l
want to go with it for a long term? -
| MR. McMULLIN: It is because at that point, it would be my
view that-- He might. - | B |
_ ‘SENATOR DALTON: I would rether do that than build my own
facility. - ’
 MR. McMULLIN: Then he might do that.
SENATOR DALTON: I would have no environmental headaches, no
'flnanclal headaches, and no siting problems. I would say, "I']1 send
it over to New Jersey." I mean, that is what we have right how.

MR. McMULLIN: * No, you don't have that right now.

SENATOR DALTON: What do we have now?~'

MR. McMULLIN: If you were to put up a plant in Gloucester
County, do you'believe you would get the City of Philadelbhie? They
) may come to Kinsley when Gloucester is going to Szgnal RESCO.
| SENATOR DALTON: Let's assume-—- | _
MR. McMULLIN: (interrupting) That would be the worst case

_for everyone.
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, SENATOR DALTON: Let's assume the Kinsley plant, and let's
assume that you say to Mayor Goode, "You will pay $5.75 per cublc yard
for the next 20 years." Okay? If I was Mayor Goode, I would probably :
think, “Boy, that is -not @ bad deal."

MR. McMULLIN: You're right; it is an excellent deal. If you.
take the Essex deal, I would buy two of them at their prlces. '

SENATOR DALTON: Yes. :

- MR. McMULLIN: The point is that this assumes the Clty wouldk
belleaving’in‘five years. If the City were to stay, then we: would have
two options: bne would be to continue landfilling with their
incorporation, which 1 thihk is wrong; and, two would be to size the
facility from 1000 to whatever is requ1red. At that point in time, you -

“would bhave two ‘sub-options: one would be to of fer this rate just to
New - Jersey people, and to offer the full fesource recovery rate to
'Phlladelphla, or, two, would be to have a comblned rate for everyone.
I don't know the answer to that. _

SENATOR DALTON:  Let's apply the same type of phllosophy to
the bill at hand. We have the Assembly bill which imposes two sets of
taxes -- one is a sub-set -- and then provides a prlvate contractor
with two options as far as rate regulation goes.

_ ' Given your thoughts, how can this bill be 1mproved‘7 Are you
suggestlng we eliminate the taxes, perlod’

MR. McMULLIN: I don't belleve that the taxes are requ1red
because of what this chart shows. I think there is an existing
mechanism that could work ‘at our fac111ty or any other maJor fac111ty
~in the State, which would avoid this whole economic issue of shock.

_SENATOR DALTON: And, that is developing a proper mix, as you

call it? S S o
~ MR. McMULLIN: That is correct. |

SENATOR CONTILLO: In some places, you can't develop. There
are no landfills in lots of places.. For example, they can't do this
mix in Essex, and they probably can't do it in Bergen. '

MR. McMULLIN: Well, if that 1s the case, then I would say
Essex should take the tax today. ’
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SENATOR - CONTILLO: 1 think this is‘ sort of a parochial
approach. It can't be a statewide approach. I'm not saying that is
bad-- f S o | '
 MR. McMULLIN: (interrupting) I think the approach has been
that we are going to come up with "the" answer for our solid waste
problem. They are very different. I think Middlesex is very similar
to Gloucester, but I have to say you are r1ght. In Hudson and Essex,-I
th1nk you have a very different 31tuat10n.‘ '
SENATOR DALTON ~This Committee, by the way, never purported
that this bill was a comprehen51ve approach to solid waste. This bill
is one option that, as the Commissioner said, we should be looking at.
vwe all said several months ago that this was the solution, but it
isn't. Whaf_we are trying to do here -- both Senator Contillo and
myself -- is to determine in our own minds that if you are going to get
resource recovery inf_Essax, Bergen, Camden, and- Ocean without ' the
1nvestment tax-- . o '_v - _”
My thought about the tax is-- I am not a big fan of taxes.
Why would we have it? Will it be just tqbtax people more? I mean,
we're goihg to get resource recovery anyhow. . | ' |
The secondapart then becomes the service tax and how you
allocate it. My thought about that is, you might be able to meet the
objectives of that tax out of the General Fund instead of imposing--
MR. McMULLIN: (interrupting) Maybe you should. j
SENATOR DALTON: Yes, really -- instead of imposing the tax.
What I am suggesting is, there is ‘one part of the bill that pufportsvto
be a stimulus to resource recovery, but I don't undarstand where it
is. Nhere is the stimulus? You are going to get it anyhow.

MR. McMULLIN: I think that answers the Senator's question.

If Essex; Bergen, and the other counties you mentioned go shead without
it, then 1 would say maybe you don't need it for them. I just don't
know. But, relative to the Gloucester and Middlesex situation where
iyou have. this opportunlty, I don't believe there is a st1mulus.

I think the whole issue has come down to two thlngs.

Siting: - There has been some discussion about rewarding the
host cammunity.' It was discussed before, and we believe that Deptford:a
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. (laughter)

iTownship takes a hell of a lot of heat by us being there. We run a
secure facility, but that doesn't cut it. They take a lot of heat .
There are 700 trucks'ccming into tnat facility everyday. They ‘should
be compensated because no one else either wanted to or was forced to.
In our Jjudgment, in some places that will overcome the siting issue.

Dec1s1on-mak1ng  The decision-making issue is “that
Gloucester and Mlddlesex have had to sbsorb all of this garbage for too
long, while the other people went on to all of these ethereal studies
of resource recovery andvtrips here, there, and everywhere. The fact
of the matter is‘,’ garbage is generated everyday and it has to go .
- somewhere everyday. We are punishing the communities and the counties,
as well as the operators, for doing the job. . ’ '

~ SENATOR DALTON: Oh, I agree. Do you have any comments about

that, Mr. Felago? : . .

MR. FELAGO: I was‘formerly with Mitre, and I left before
that particular‘work was done. You may‘be able to apply some effect in |
the early years. It has been touted in various places. It has been
called a revenue-stabilization fund. The idea has been that there is a
bot there where you can reduce the rate shock of the early-year
changes, and then it would continue up, so that if you looked at the
return on -a net-present value basis, it would remain constant. But,
you had started out with a more attractive tipping fee. ,

I think I am in agreement with the statements that were:
“made. ~ The example I tried to give showed what I think is the
conclusion you have already come to. It seems it will make a very
insignificant impact. To raise taxes even higher to the point where it
‘would make a significant impact, I can only question whether that would
be at all palatable. o S |

SENATOR DALTON: I thought it was very interesting that you
were more enthusiastic about the traditional Board of Public Utilities'
approach to regulating than the. Board.- of Public Utllltles was.

v . SENATOR" CONTILLO: Besides the Essex County facility, is
there any other facility-- Each facility you spoke about is a
traditional facility. Besides the one that the Port Authority is
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involved with; are there any otherbfacilities that you know of wnich,
get involved in the prlvatlzatlon concept? , , |

MR. FELAGO: We ‘have been involved in Middlesex County for a
number of years now, and we hope to be very close to f111ng on that
project. We have done a significant amount of work. The environmental
impact statements ere completed and ready to go. - We have to iron out a
'couple of things before we file, but nonetheless, we have done quite a
bit of work. -
' ' SENATOR CONTILLO. So, you go both ways. ,

MR. FELAGO: As my statement says, we have been involved with
five‘projectslthat have been procured through the other method. What
we see is, given the env1ronment and given the SWMA and SWUCA in New
Jersey, the reasons why they were ‘passed, ‘why they exist, and how
things are done now is-- we see that as not only a workable framewprk,
but asrl said before, we see it potentially as a frameﬁorknthat could
accelerate implementation as the subsequent’projects come along. We
see a good number of projects“ae'future potential in this State.

_ - I might give you an example to spell that out a little more.
I am involved in negotiations with the Bridgeport facility. We were
selected,_and»es matter of fact, within the last week and one-half, Qe}
 have come to:agreemenf on a memorandum of‘ali'major issues with the
Connecticut Resources Recovery Autho:ity, which is the implementing
agency in the State of Connecticut. We were selected to replacé»an RDF
facility -- Echo'Fuel 11, which received some notariety some years ago.
SENATOR CONTILLO: Is that a resource recovery plant?
MR. FELAGO: It was an RDF facility.
SENATOR CONTILLO: You throw initials around like--
' MR. FELAGO: (interrhptingf I'm sorry. It was what they’

called a-Refuse_Derived Fuel facility; it was what they called a finek'b

RDF. fThe material went through a‘frontoendJSeperatipn threading --
_ shredd1ng and separation, and multiple separation-- I' ‘

,. SENATOR CONTILLO: (1nterrupt1ng) Was it like the one in

o Hempstead? | o A : ‘ n

| ' MR. FELAGO: Nell,.that‘is'a wet-pulping process. That is

different. It is another RDF process that didn't work.
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Some lessons have . been learned about Refuse Derived Fuel
productlon facilities, which is ‘why we are proponents of the mass-burn
concept. The mass-burn concept is when you take the material and burn
it; you don't process it. ‘ -

SENATOR CONTILLO: That is a process that has been proven and
it has been used and used and used. : j o
' MR. FELAGO: Yes. There are over 400 plants using the
~ mass-burn technology worldwide. A Swiss firm, Von Rolle, now has over
190 plants’ either operating, under construction, or in the ‘design‘
phase. The Saugus facility is a Von Rolle plant. Von Rolle owns 400
plants total, so it has a signifiCant opefating record. Of course, we
~have the other facilities in the United States that I mentioned before.

' Regarding Bridgeport, we are going to replace an RDF
faoility. Let-ne justlgive you a little bit of background. That was a
facility where they did all that shredding, secondary.shredding and
seoarating. k'They took the combustible fraction and put it into a
tremendous ballimill. The'diamefer of the ball mill was'brobably from
 that corner of the window up to the corner of the ceiling, that’is how
big it was. It was full of steel balls ‘about two inches in diameter.
~ What they d1d was, they 1nJected hot sulphuric acid and brittled this
material to create a fine-powdered RDF. The theory was excellent, but
the ptoblem was, they could never quite bring the plant through
 acceptance testing. It never got off the ground. History was that CEA
‘went bankrupt, "and that facilityv was abandoned. We are ‘going to
‘replace it. That is an aside just for background.

The po1nt of the story is, when we got 1nto negotiations, we
, began over aga1n. Somevof the people were familiar - with the financing
that had been done on the Peekskill plant, which is now coming on
line. That was financed in Novembe:,.1982. I would say that the first
two or three monfhs were spent with:  "Well, you did this in
Westchester. We're looking at this now. Why was this done, and how
did this come out? Why did you wind up this way?" What happened was,
for the first four or five months of negotlatlons, 1t was an education

process as to how all of that came about.
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Once there was an understandlng concerning trade-offs of
the revenue stream and various r1sks assumed by both parties -- once'
they understood that -- I think things moved a lot more rapidly. So,'
we spent f1ve or six months in an historical educatlon process, and
then we spent two or three months getting down to the issues. Now we
have a memorandum of understanding. o .

v I submit that if the team had essentially been the same team
which had been through that process, it would have been an 1nherent
understand1ng of why those things werevtraded, why the price came out

 as it did, and‘uhich risksbwere traded off for what reasons. 1 think
the process probably could have been cut by a number of months. " ‘

. The potential we see in New Jersey is, if you have that State»
regulatory body-- Many county off1c1als from.many different counties
have said to me that they are kind of comfortable with the idea that
there is a State body which is going to review this process and they
are going to look at it.. They canvtest financial wherewithal. I'mean,
they have had to look'at‘the Three Mile Island settlement. They can
understand how these costs and rlsks should be traded off. Hopefully,

' .h it would become almost a repet1t1ve cookle-cutter process.

SENATOR DALTON: They can also take the pol1t1cal heat 1f
* things go wrong. : : :
MR. FELAGO: Well, weyhave_had that suggested too.
SENATOR DALTON: - That might be another reason why they are
comfortable. - o o o
| 'MR. FELAGO: Exactly. That is exactly right, but from a
prOJect implementation standpoint, isn't that a positive aspect? That
is absolutely the case. I have heard that from a number of quarters. ‘
| As a matter of fact, as a consultant, I was one of the
coauthors of the Resource Recovery Management Model, which has been
used by many counties to implement resource recovery, accordlng to the
method that is in A-1778. 1 know it intimately. It has been referred
to and used ‘around the country many times. o |
However, I might submit that given the ut111ty environment 1n
the State of New Jersey, it is unique. It \is a different place. 'It‘
looks at a different way of doing things, and in our opinion, it offers
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the potential for accelerated implementation as these projects come on
line. It makes it an exciting environment in which to vimplemént
projects. It is different than ﬁhe other 49 states; there is no
question about that. - ' e
| SENATOR CONTILLO: Do you feel that some of the projected
Federai chahges'in'the tax laws are going to change the two options?
'MR.. FELAGO: Bridgeport happens to be exempt. I presume you
are referring to the IDB éap? | : ' ‘ o ‘
| SENATOR CONTILLO: Yes. | - |
MR, FELAGO: Given the population of the State of New Jersey
and the "cap," since it is on a per-year basis, we don't think it will
“have a‘significant impact on the major projects that are likely to.go'
ahead.  We have lobked at that. It seems there will‘be enough money
raised, given the funding level by using IDB's in the State over the
, last>seVeral years. I don't think it would work if you had a plant in
every Histrict, but'I sihcerely doubt there is going to be a plant in
every district. We don't see that as a major impact'pn‘financing.
_ SENATOR DALTON:  Thank you very muéh; We appreciéte'your
testimony; it was very enlightening.
 SENATOR CONTILLO: It was enlightening, Mr. Chairman.
* SENATOR DALTON: That concludes our hearing.

(HEARING CONCLUDED)
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BY THE BOARD: -

, The Board wishes to make clear that the purpose of this proceeding and the
Order which follows is to encourage expeditious resource recovery development by
establishing a favorable regulatory climate for private investment in such ventures, which
"~ will at the same time insure safe, adequate and proper service at just and reasonable
rates. In this vein, it should be noted that the manner in which this Board will exercise its
jurisdiction over such facilities will be governed both by the statutory constraints which
delineate the extent of its regulatory control over solid waste disposition as well as the
individual needs of solid waste management districts. These needs can only be assessed
after scrutinization of individual applications under N.J.S.A. 48:13A-l et seq., on a case-
by-case basis. Thus, in regulating resource recovery facilities this Board will be governed
by the conviction that there exists a compelling need for it to remain flexible so as to
retain the capability to address the diverse concerns that most surely will arise as -
individual applications are filed. Accordingly, the recommendations set forth herein are
tl?us be construad as guidelines as this Board cannot possibly anticipate all such concerns at
this time. o .

- In order to insure that all views of those potentially affected by waste to
energy development were presented in this proceeding, the participation of responsible -
State and local government entities, the investment community, entrepreneurs of.
successful resource recovery projects in other jurisdictions, representatives of New
Jersey's electric public utilities, and representatives of solid waste collectors operating in
this State was solicited and encouraged by the Board. The positions of a number of the
eighty-three participants, together with testimony adduced at five evidentiary hearings
held concurrently with'a number of informal meetings, comprise the voluminous record of
this proceeding upon which this Order is based. The Board acknowledges with
appreciation the time and effort expended by those who participated in this proceeding
. and stresses the need for continuing cooperation by all responsible individuals and entities
if resource recovery projects are to be successfully developed in this State pursuant to the
legisiature's mandate. - -

On March 23, 1983, a preliminary meeting was held at the Board's offices -

. whereat a procedural mechanism was established through which informational evidence
could be presented to the Board by those interested in the development of resource
recovery in this State.. It was determined that participation in and dissemination of
information through this proceeding would be enhanced by its bifurcation into a phase

- dealing with the franchising of resource recovery projects (waste. flow) and a phase _
dealing with tariff design procedures and mechanisms. The Board will address each phase

- of this proceeding and the issues developed by the parties therein individually.

JURISDICTION

-~ The contemporaneous enactment of the Solid Waste Management Act (L. 1970,
" €. 39, as amended by L. 1975, c. 326; N.J.S.A. 13:1E-1 et seq.) and the Solid Waste. Utility
Control Act of 1970 (L. 1970, c. 40, as amended by L.T§7'5,3' . 326; N.J.S.A. 48:13A-] et
* 8eq.) evidenced the legislature's concern over the manner in which collection, disposal and
utilization of solid waste generated within this State was affecting the health, safety and .
welfare of its citizenry,' N.JS.A. 13:1E-2a, and constituted an attempt to alleviate this
concern through the establishment of a systematic and integrated approach to solid waste
disposition. Concurrent jurisdiction and responsibility for implementation of the
legislative scheme embodied in the foregoing Acts was delegated by the legislature to the
Department of Environmental Protection (Department or DEP) and the Board of Public
Utilities (Board or BPU). ° : A

: Pursuant thereto, the Department was vested with broad planning powers and
responsibilities and hence authorized to coordinate solid waste management planning at
local, regional and State levels. The exercise of these responsibilities in conjunction with

DEP's other plenary powers has given the Department pervasive control over environ-

mental aspects of solid waste collection and disposal in accordance with legislative
“design. The legislature's intent that the Board have equally broad regulatory powers over

economic aspects of solid waste disposition was manifested by its designation of solid
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waste disposal facumes as pubhc unlmes. N.JS.A. 13:1E-27. As recognized by the
legulature, central to the successful 1mplementauon of this systematic and integrated
approach, is the rapid development of environmentally secure and economically viable
resource récovery systems in this State. N .J.S.A. 13:1E-2(7). The purpose of the instant
generic proceeding is to explore the means through which this legislative mandate can be
expediently accomplished.

POLICY CONSIDERATIONS

Development of a Board policy on resource recovery must be prefaced with a
teiteration of the Board's fundamental regulatory responsibilities. These responsibilities
have evolved over time and have been recognized as the sine gua non of utility regulation.
In general terms, they are to protect the public interest.” More specmally, they are the
protection of ratepayers’ interests. There are three ma]or elements of ratepayer .
protection:

(l) _ The responsibility to assure ratepayers that utilities
e will provide safe, adequate and proper service at the
lowest reasonable cost. N.J.S.A. 48:2-21, 48:2-23,

(2) The responsibility to establish a regulatory
: environment in which utilities can attract capital at a
reasonable cost, and have an opportunity to realize -

" Board allowed returns on investment. FPC v. Ho
Natural Gas Co., 320 U.S. 591 (1944); Public Service
Coordinated 1 ransport v. State, 5 N.J. 196 (1950).

(3) The responsibility to establish surveillance and
auditing procedures to assure ratepayers that utilities
are exerting all efforts to control costs and efficiently .
manage their firms. N.J.S.A. 48:2-13.

These responsxbxhtnes are relevant, with equal emphasas, to the regulanon of resource
recovery facilities. Deviation from a commitment to meet these responsibilities would be
unacceptable. The Board has conducted this generic proceeding to explore innovative
regulatory policies and develop a positive regulatory attitude toward the rational
expansion of resource recovery facilities. Regardless of the ultimate details of our
regulatory policy, our commitment to the protection of ratepayers is unchanged.

This generic proceeding has produced numerous complex technological,
financial, legal, and economic questions that should be addressed in a thoughtful
analytical framework. What are these questions, how do they interrelate and how can the’
answers l:!,e utilized to structure a comprehensive regulatory policy for resource recovery :
facilities?

The following areas are critical to the development of a policy on resource
recovery: - N )

(1) Allocation of ‘waste flows to competing facilities, i.e., landfills and
resource recovery facilities.

This area involves the analysis of three interrelated regulatory tools: franchising policy,
waste flow orders, and rate averaging. All parties to this proceeding recognize that waste
flows are the very life blood of this emerging industry. Absent a well-defined
institutional arrangement for assuring waste flows, it is probable that private capntal will
rm be available to fund these projects.

(2) Eoonomlc regulation: revenue requirements.
Assummg for the moment that adequate waste flows are assured to a resource recovery

facility, what kind of economic regulation is best suited to stimulate development and
continue the Board's oommxtment to protecting ratepayers' interests? Under ‘
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consideration are the tradmonal rate base/rate of return regulatory schemes (with
variations), long-term contracts, or combinations of techniques. The primary choice is
between the costs/benefits of ongoing revenue requxrement revnew (i.e., rate cases) versus
long-term agreements.

(3) Economic regulation: tariff deszgn.

The tinancial vmbnhty of a resource recovery facility depends on the cash flows generated
from the transformation of waste to energy. Waste flows can lead to three sources of
cash flows: (a) disposal tipping fees, (b) sales of electric energy, and (c) sales of metals
and other recyclable materials. The analytical problems in this area relate to the choice
between cost based rate setting and pﬂnciples which allow for recognition of policy goals
in rate setting (e.g., rate averaging). -

- From the Board's perspective there are a nurnber of objectives or indexes
which are relevant to evaluating competing regulatory environments. These are:

(l) Avoidance of "rate shock" for users of landfills and
resource recovery facilities. -

(2) Relative efficiencies in getting resource recovery v
: facilities sited, licensed, and financed.

(3) Adaptability of regulatory environment to new
_ technologies.

(4) Adaptability of regulatory envirohment 1) :
- extraordinary events such as plant abandonment or -
potential bankruptcy. _ ‘

' 1'here are trade-offs between risk reducing regulatory guarantees and ratepayer
protection. Risk abatement (e.g., waste flow guarantees or assured electric sales, etc.) by
either legislation or Board Order must be effectively factored into an overall risk
assessment for the protection of the ratepayer. )

WASTE FLOWS
Franchising’ :

. - A review of the record reveals unanimity of opinion over the necessity that
waste to energy facilities have an adequate flow of solid waste which will provide each
facility with adequate revenue streams. Indeed, without a guarantee of suﬁncnent :
quantities of processxble solid waste, resource recovery facilities would find it difficult to
generate sufficient income to satisfy debt service requirements and meet ongoing
operation and maintenance expenses. It is clear, therefore, that successful resource
" recovery development is critically dependent upon institutional mechanisms that assure
;.ach such facility an adequate flow of processible waste throughout the duration of its
inancing.

“The tlow of waste to disposal facilities in this State has heretofore been
effected through the joint waste- flow orders of the BPU and DEP. While this mechanism
provides a means through which the Board and the Department can direct solid waste to
operational resource recovery facilities, the record reveals that some of the participants
to this proceeding are desirous of a more substantial assurance that sufficient quantmes
of waste will be directed to such facilities once they are constructed. The Board is of the -
opinion, as are the majority of the parties, that its exercise of the franchising authority
vested in it by N.J.S.A. 48:13A-5, in conjunction with the Board's other plenary powers of
enforcement and waste flow direction, will provide such an assurance. As the manner in
which this autherity is exercised will be contingent upon the diverse needs of each
respectnve applicant after such needs are quantified by analysis on a case-by-case basis, it
is essential that the Board maintain the flexibility necessary to address such individual
needs. We believe that N.J.S.A. 88:13A-3 permits us to do so.
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; N.J.S.A. 48:13A-5, as it relates to disposal facilities, provides in pertinent part
that: o o ' :

The Board ... shall, after hearing, by order in-writing, when
it finds that the public interest requires, designate .... any
solid waste management district as a franchise area to be
served by one or more persons engaged in solid waste dis-
posal at rates and charges published in tariffs or contracts
accepted for filing by the Board....

In construing the impdrt of the foregoing statute, the Supreme Court has observed that:

The PUC unquestionably has the authority under N.J.S.A.
48:13A-5 to allocate franchise areas to solid waste disposal
- and collection utilities. In Re Application of Saddle River,
71 N.J. 14, 31 (1976),

and that:

If specific resource recovery plants or other collectors or
disposal facilities believe they need a franchise grant to .
assure economic survival, they should apply to the BPUon a

case-by-case basis. A.A. Mastran elo, lnc. v. Department
of Environmental Protectlon,

Thus, we c0nstrue N.J.S.A. 48:13A-5 as empowering the Board to both designate any solid .
waste management district as a franchise disposal area and as enabling the BPU to confer
individual franchises upon solid waste disposal facilities operating within such disposal
areas. Under this construction, the degree of participation of individual solid waste
management districts in the franchising process will be left to their discretion. Qutlined
herein are two of many ways through which such discretion might be exercised.

" A solid waste management district or county that decides to fully participate
- in the franchise process could first apply to the Board in a separate proceeding lfyr
designation of its solid waste management district as a franchise disposal area.
Thereafter, a suitable owner/operator who could ultimately be the recipient of franchise
privileges and conditions should apply to the Board for the same. Under this scenario, the
solid waste management district, as the primary planning entity within its district, would
support or oppose a franchise petition in the event the owner/operator were to seek a
franchise. The Board believes that ideally, applications for designation of franchise
disposal areas and applications for franchises should be considered simultaneously. The
- Board recognizes that in certain instances it may be necessary to bifurcate the process,
‘thus designating a solid waste management district as a franchise disposal area without
simultaneously designating a franchise. It must be emphaslzed, however, that the mere
designation of a franchise disposal area, in our view, does not in and of xtself confer any
franchise privnleges or responsxbxlmes upon any existing facilities. -

S .\ second, but by no means exclusive alternative to the foregomg approach,
would permit a private company which ulti tely will own and operate the facility, to
apply directly to the Board for a franchise.2/ Under this approach the potential

. owner/operator would trigger the mechanisms for requisite approvals by petitioning the
Board for a certificate of public convenience and necessity pursuant to N.J.S.A. 48:13A-6,
and, if it so desires, for a franchise under N.J.S.A. #8:13A-5. The Board wu’ lnot grant a
franchise until the:

1/ This is the approach utilized by Essex County whose Solid Waste Management
District was designated a franchise disposal area by Decision and Order of this
- Board dated July 22, 1983, in Docket Number 827-650. Camden County has filed a
- similar petition which is bemg considered by the Board m Nocket Number 839.760.

2/ This approach is under consideration by Middlesex County. See P-14, Testxmonx of
Sighal Resco, at 3-5, 5/31/83. ‘
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«.franchise area for ... solid waste disposal conforms io the
solid waste management plan of the solid waste
‘management district in which the franchise area is to be

located, as such plan shall have been approved by the
Department of Envntonmenta] Protection. ﬂ.J.S.A. 48:13A-5
{Emphasis supplied). : i -

" Nor will lt certificate an ownerloperator.
‘ ...mtu the proposed ... duposal system has been registered
with _and ag%roved by the State Department of
vironmental Protection as vided by faw, N.J.S.A.
Emphasis supplieaf ]

88:13A-6. (

Thus, absent previous DEP approval, the filing of either request with the Board will
necessitate prior or simultaneous filings with DEP as to the system's conformance with

- - the district plan. Department approval of the proposed facnhty‘s inclusion in the solid
 waste management plan of the atfected district is necessary since Board approval may not
contravene such plan.

. Upon resolution of the threshold issue of whether the proposed system .
conforms to the applicable district plan, both the Board and the Department will be in a
_ position to then conduct proceedings wherein the merits of individual applications are:
considered. It is anticipated that through these proceedings, as well as through
amendment of solid waste management plans, individual districts or developers will be
provided a forum within which to ensure that their economic and environmental concerns
_are addressed and accommodated. Under the second approach, however, individual
districts will place the burden of gomg forward upon the owner/operator they have
selected.

The plethora of variations to either of the above approaches serve to
underscore this Board's belief that individual applications under N.J.S.A. 48:13A-] et. seq.
may, and must be tailored to the individual needs of each respective ‘tive solid waste -
management district and the owner/operators which will provide service therein.
Petitions will thus be scrutinized on a case-by-case basis, given the obvious legislative
intendment that the Board, the DEP and mdmdual districts have the latitude to tailor
. such applications to the varying needs of the respective solid waste management districts.

" In determining such needs, individual districts should work with the Board staff to develop

their proposed plans.

Waste Flows: Rate Averagmg

Resource reoovery technology is now d\aractenzed by capitalization,
operation, and maintenance costs in excess of the cost reflected in current landfill nppmg
fees. The differences between landfill rates and resource recovery rates will act as a
serious disincentive to the flow of wastes to these facilities. In order to reduce these
disincentives and reinforce compliance with waste flow orders, regulators can employ a
rate averagmg concept in the relevant solid waste market,

Under a rate averaging scheme, the cost-based tipping fees for all waste
facilities within a district or series of districts are averaged. Municipalitiés and

haulers which use landfill facilities whose disposal fees are below the average fee will pay
the average. The excess these disposers pay over the cost-based tipping fee will serve as
a subsidy to resource recovery facilities which require tipping fees above the average, but
“only collect the average. As a result, all users of landfills or resource recovery facilities
in a given area will pay the same tipping fee regardless of where they dump. Hence, there
-will be no apparent economic incentive to avoid using a resource recovery facility due to

a higher uppmg fee. _
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This Board has approved the adoption of a umform system of rate averaging by
the Hackensack Meadowlands Development Commission, which operates a solid waste
baling facility. In the Matter of the HMDC Uniform System of Rate Averaging, Docket .
No. 814-429, 7/12]82. Implementation of similar rate averaging schemes may be desirable
in districts \vhxch are integrating resource recovery into their solid waste master plans.
This Board will encourage such efforts by the respective solid waste management districts
since we believe such schemes to be equitable, with concommitant benefits resuiting from
reduced rates for solid waste disposition.

Moreover, wnhout a systemn oi rate averaging, customers resxdmg in areas
designated as being within a facility's franchise could, based solely on their location, be
forced to pay higher tipping fees. In addition, all residents within a district, whether
utilizing a resource recovery facility or not, will be accruing benefits from the operation
of said facility. Diversion of a portion of a district's waste flow to a resource recovery
plant will effectively prolong the operational period of surrounding landfills, without
significantly contributing to the dilemma of land scarcity within a district. If fees were
to be set individually based on each disposal facility's cost base, residents disposing in -
landfills might, by virtue of the operation of a resource recovery plant, have access to

low-cost waste disposal over a long period of time at the expense of the resource recovery

disposers. Hence, depending upon the individual needs of each respective solid waste
district or districts, it may be appropriate to establish a uniform system through which

" the costs associated with all disposal facilities within the same are a.Uocated evenly to all
_ ratepayers.

) We wish to emphasize that the Board will use both its franchising authority
and its ability to rate average to the maximum extent practicable to insure an adequate
waste flow to resource recovery facilities, thereby contributing to their economic
viability.

ECONOMIC REGULATION

The second phase of this proceeding, dealing with tariff design procedures and
regulation mechanisms, produced a dichotomy of opinion. While we have determined that
the above concern for proper waste-flow direction should more appropriately be resolved
on a case-by-case basis, the Board believes that the divergent positions ascribed to by the
participants in the second phase require resolution in this opinion. At the same time,
however, this Board does not wish to foreclose the filing of petitions that may vary in one
way or another from its recommendations herein. The Board again reiterates its
conviction that it will be necessary to maintain flexibility so as to encourage resource
recovery lmplementatxon in this State.

For purposes of brevity, the positions of the parties shall be succmctly
summarized. The Signal Resco Company has taken the position that the Board is -
mandated by statute and )udicml construction thereof to employ traditional rate base,
rate of return techruques in the rate regulation of resource recovery facilities once they
come on line. This position is endorsed by the Public Advocate. Slgna.l Resco also
maintains that such regulatxon will not hinder private investment in resource recovery in
this State and that it may, in fact, enhance it. This assertion has been supported by at
least one major investment banking firm, Lezard Freres & Co. o _
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Browning Ferris Industries (BFI), supported by the DEP and a number of
financial institutions, maintains that Board regulation of resource recovery facilities on a
rate base, rate of return basis will stifle private investment in resource recovery
development.3/ BF1 suggests alternatively that the Board permit the filing of service
contracts between the facility and those that would dispose of waste, reviewing the same
under a standard of overall fairness, on a one time basis. Thereafter, the Board would
have no regulatory control over or responsxbuxty for the operation of the facility or the "
conduct of the vendor.

~N.J.S.A. 48:2-21.2 provides in pertinent part that:

In arriving at any determination as to.the justness or
' reasonableness of any existing rate, fare or charge or in

ﬁscribinf a just and reasonable rate, fare or charge, the
d s not be bound: )

1. To find a rate base, if it determines that

- {c) the  product or service is a _new offering and not

covered by an exxstmg rate, iare or charge approved by
" the board. .

When the board shall prescribe a rate, fare or charge
without finding a rate base, it shall, in its
determination, make a finding of the facts on the basis

“of which it prescribed such rate, fare or charge
(Emphasis supplied)

Similarly, pursuant to N.J.A.C. 14:3-9.6 pubhc unlmes are permitted to enter into
contracts with customers for the sale of services at rates differing from those set forth in
tariffs on file with the Board provided copies of such contracts are filed not less than
. thirty (30) days prior to their effective date (See also In Re Application of Saddle River,
supra., at 22-23, 30-33). Such contracts are subject to Board review and may be modiiied
at any time in the public interest. Finally, N.J.S.A. 48:13A-5 permits franchise :
designation by the Board, provided persons engaged in solid waste disposal do so at:

«rates and charges published in tariffs or contracts
accepted for filing by the board ... (Emphasis supplied).

3/ This posmon is prermsed upon BFT's opinion that rate base, rate of return regulatxon .
will result in substantial negative tax consequences which will discourage private '
investment. Specifically, BFI is concerned that such regulation will cause a private
investor to lose energy tax credits, and will preclude accelerated depreciation.

BFI contends that it will be unable to avail itself of the energy tax credit if
. investment in the facility is treated as investment in property considered "public -
utility property" where such property is (a) used for the sale of electric energy; and
gb) rates for the sale of electricity are established using a traditional rate of return
ormula.

The Board believes that for tax purposes resource recovery facilities will be
considered as being primarily dedicated to solid waste disposition and that the
electricity generated by such disposition will be considered a by-product thereof.
‘More importantly this Board has established that rates for the sale of electricity to’
electric utilities produced by cogenerators will not be set on a rate base, rate of
return basis but, as discussed more fully hereinbelow, pursuant to standards '
:nmg:‘t;gk the Board under gmdehnes of the Public Utilities Regualtory Policy -
ct

Snrm.larly, where appucable, this Board has, and will continue to permnt the
normalization of depreciation.
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Notwithstanding the above, we are of the opinion that resource recovery :
facilities will be required to submit to rate base, rate of return regulation. Therefore, the
Public Advocate's interpretation of the law as it regards this issue is correct in that:.

currently Title 48 generally and cases interpreting it,
require rate base/rate of return findings to be made after

plenary proceedings in order to determine - just and -
reasonable rates. See Re Revision of Rate by Redi-Flo
Corp., 76 N.J. 21 (1578} In_re Intrastate Industrial Sand
Rates, 66 N.J. 12 (1974) Public_Service Coordinated

Transport v. State, supra. (Eosmon F%%%r on Behalf of the
Fubhc :'Kavocate, BPU Docket No. , 9/19/83, at 10).

Indeed, we believe that such rate treatment is not only required by law but, more
importantly that it will promote resource recovery development and, at the same time,
protect the ratepayer.

It is the Board's opinion, therefore, that we are required by existing law to fix
just and reasonable rates for resource recovery facilities by determining the fair value of
utility property (rate base), examining utility expenses and fixing a fair rate of return to
investors commensurate with the risks associated with their investment. Public Service
Coordinated Transport supra., at 2l6. We are equally convinced that this Board is
empowered to employ such innovative rate-making techmques as are necessary to address
the critical and unusual problems that assuredly will arise as this State moves into
- ‘resource recovery implementation. In the matter of the Petition of Jersey Central Power

& Light Co., 85 N.J. 520, 532 (1981). Here follows some, but not all of, the innovative
techniques that we believe are within our power to employ in conjunction with traditional
regulatory tools.

Revenue Reguxrement

The revenue requu'ement for tipping fees, under traditional rate base, rate of
return regulation, would be obtained by calculating the difference between the total
revenue requirement, as determined by operation and maintenance costs, depreciation
expense, taxes, and return on rate base, and revenues generated from "other" sources,
such &s electricity sales, and ferrous metal sales. The resultant figure, when divided by
the total tonnage of waste reeexved, would yield a cost-based tipping fee.

Analysis of the probable trends which:such revenue reql.urernent determxnants
will follow over the projected life of the facility indicates that a pricing policy based on
traditional year-by-year cost of service standards may be inappropriate. - Tipping fees in
the initial year of operation would have to generate revenues to pay a return on the full .
value of facility investment. Because the initial capital investment in a resource .
recovery facility is quite substantial, a severe rate impact, relative to present landfill
tipping fees, would undoubtedly result. Unlike traditional utilities, resource recovery
facility revenues are generated from the sales of the process by-products, electricity and
ferrous metals, which are expected to rise over time and thus provide a mechanism '
through which the rising costs of operatzon and mamtenance can be offset.

It dearly would not be prudent to implement a pricing scheme which caus for
Initial rates greatly in excess of those charged for the alternative service, landfilling,
with rates dropping in the future at the same time the economic value of that service was
increasing. Not only is the inherent rate shock of such a policy undesirable, but it would
create a situation whereby decreasing prices would be paid for a service whose value
could be increasing. Accordingly, while the Board will not dictate the specific rate
treatment to be accorded resource recovery facilities in this Decision and Order, the
Board belleves that a framework for tipping fee rates could be based upon the use of lorig-
term levelization of costs. Such a pricing policy could facilitate a more equitable
distribution of revenue requirements over the period such a policy is in effect. Included in
this levelization process would be a recognition of expected capital outlays over the .
period being considered. Although each facility is to be treated as an individual utility,
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pursuant to N.J.S.A. 13:1E-27, these capital expendxtures would, unlxke tradmonal
utilities, only take the form of replacement or modification of existing facility
components. Plant capacity is expected to remain constant. It therefore would be

" desirable to levelize rates over the economic life of the facility, thus provndmg revenue
stability for prospecuve investors.

The tesnmony of Signal Resco supports the use of nominal levehzanon in
, aalculanng tipping fees. With this method the tipping fee revenue requirements are

calculated exactly as in the traditional method, with one exception. An inflation factor is
applied to the value of each component cost or revenue item and revenue requirements
are calculated over the useful life of the plant. The present value of the revenue
requirement in each year is then calculated. The sum of these is the present value of
revenue requirements over the life of the plant. Nominal levelization entails the
calculation of equal annual "payments" over the life of the plant, much like mortgage
payments.. The sum of the present values of these "payments" has the same present value
as the total revenue requu'emems over the life of the plant. As related above, since the
DEP and the Board are in a position to essentially guarantee a relatively constant,
predictable waste flow, the division of the levelized annual revenue requirement by the
annual tonnage of waste expected will yield a nppmg fee which is constant over the life -
of the facxhty. o )

Since the txppmg fee under a nominal levelizing methodology would be the
~same each year in current dollars, the net effect would be that ratepa;ers in the out years
will be paying increasingly less in constant, or real, dollars for the same service. In
addition, although this tipping fee would be lower than the initial fee under traditional
rate base calculation, it would still be significant cause for rate shock to consumers.

: In order to properly distribute the pricing burden to all ratepayers, both
present and future, the Board is of the opinion that the real levelization of prices must be .
considered in our evaluation of options. This method is intended to more closely track the
scarcity of solid waste disposal. v

As with nominal levelization, the calculation begins with the present value of
the revenue requirement over the life of the plant. Real levelization entails the
calculation of annual payments which increase each year at the rate of inflation. As with
nominal levelization, the sum of the present values of these annual payments has the same
present value as the total revenue requirement over the life of the plant. Incorporation of
an annual inflation escalator into the tipping fee will allow for the initial fee to be set at
a level significantly lower than that necessitated by a nominal levelmng structure.

The net result of real price levehzlng is equxvalent to the nominal levelizing
‘procedure, that i is, at maturity the entire investment principal will have been paid off,
while providing investors with the agreed upon return. However, while the nominally
levelized tariffs provide for equal current dollar tipping fees each year, real levelization
calls for the rates to increase each year in approximate concurrence with the inflation
rate, thus providing a mechanism whereby all ratepayers, both present and future, will
pay, to the extent practxcable, the same constant dollar values for waste disposal. This
would be ;lprroprmte since the value of the service provided remains constant, or may in
fact, act be increasing as scarcity of the alternative, landml disposal, becomes a
greater problem.

; Further, this rate method for a single resource recovery facility can be
combined with the rate averaging concept for the solid waste disposal sites in a district, -
:; :m series of dzstrxcts, to provnde for equitable rate treatment for all those utxhzmg said -

} ties. .

- Small Power Producuon
Pursuant to sectxon 210 of the Public Utihty Regulatory Policies Act of 1978
- (PURPA) (16 U.S.C.A.8824a-3), the Board has established guidelines governing the pricing

- policy of electricity sales by resource recovery facilities and other qualifying facilities
(QF). Decxsxon and Order, 10/14/81; Order of Clarmcauon, 12/7/83, Docket No. 8010-637.
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Pursuant thereto, the Board has set 110% of the PIM billing rate as the minimum avoided
energy cost and has established a mechanism for the calculatmn of avoided capacxty cost,
- Id. In that Order ‘we opined that:

It is our firm belief ... that the negotiation of long term
contracts that are tailored to the specific characteristics of
a particular QF will maximize benefits to the QF as well as
to the affected utility and its ratepayers. Id.,at 2.

The Board remains convinced that proper management of resource recovery facilities will
be best served by long-term contractual arrangements which establish a price for the sale

. of electricity for the term of the financing of the facility. Contract provisions can
provide for stability in the revenue stréam of electric sales, improve the financial
viability of the project, serve to attract investment therein and reduce rate impact. In
short, individual contracts can be developed to meet the unique cash flow needs of
individual resource recovery facilities. Furthermore, an accurate appraisal of the total
revenues generated by electricity sales over the lifetime of the contract will facilitate

. calculation of, as well as reduce, total revenue requirements of the facility. The Board
and its staff are prepared to assist in these negotiations where needed.

Inasmuch as electricity policy is a contributing determinant in calculating e
proper tipping fee levelization, this Board recommends a contract life equal in duration to
- the period levelized prices are in effect, that is, the economic life of the facility.

Levelized Adjustment Clause

There is, of course, substantial uncertainty implicit in the long-term
levelization process herein discussed. Calculation of operation and maintenance costs for
any given year could be based on the estimated effect of inflation. Similarly, projections -
for revenues generated from electricity and ferrous metal sales are predicated on the
expectation of a guaranteed volume of waste flow.

- The Board recognizes that variations from predictéd levels of expense and
revenue generation may occur, given the length of time encompassed by tipping fee
levelization. We believe it may be appropriate then, to include an adjustment clause in
the tipping fee, thus providing a mechanism through which any significant shortfalls or
excesses can be recovered without significantly compromising the integrity of the
levelized pricing structure. Similarly, this adjustment charge will serve to rexmburse
ratepayers in the event that excess revenues exist.

The levelized adjustment charge should only be employed td-deal with
"uncontrollable” circumstances. These could include extraordinary unexpected price
increases in materials needed for operation and maintenance activities. Also, shortfalls in
revenues generated from tipping fees and sales of electricity and ferrous metals, caused
by a lengthy facility shutdown, or perhaps a trash hauler's strike, could be considered
uncontrollable, and thus eligible for recovery in an adjustment charge. In accordance with
Redx-Flo., supra., said adjustment proceedings must be tied to a base rate docket.

The Board will not, ho\vever, consider inclusion of unanticipated capital
expendxtures in any levelized adjustment charges.. Petitions for the recovery of such
costs, which may be necessitated by environmental requirements, technological
improvements, and other unanticipated costs, will have to be filed with the Board as a
base rate petition. Such petitions should be filed prior to incurrence of said cost, unless
emergency circumstances dictate otherwise. In these circumstances the Board will make
use of any appropriate regulatory mechanism, including but not limited to its authorxty
under N.J.S.A. 48:2-2].1 (adjustment of rates durmg pendancy of hearing), to insure the
expeditious recovery of such costs. -

Use of an adiustment clause of this type will surely reduce the level of
uncertainty of cost recovery of a resource recovery investment. Hence, a levelized rate

in conjunction with dn adjustment clause will both reduce risk to investors (and their
required returns), as well as reduce ratepayer cost, relative to either a long term conitract
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or standard rate base/rate of return regulation. The dual mechanisms should therefore be
viewed as a signal to ratepayer and investor alike that their respective costs and risks wm
be effectlvely mm;mxmd and balanced by the Board. C

CONCLUSION

" We believe that the Board, as evidenced by the above, has sufficient regulatory
tools to accomplish the mandate of the legislature. Through the use of traditional utility
franchising concepts, and rate averaging schemes the financial integrity of resource
recovery facilities can be assured by proper waste flow direction. Also, while it is clear
that the hereinabove recommended ratemaking mechanisms are outgrowths of traditional
approaches to economic utility regulation, they are, in fact, tailored and modified to meet
the private industry needs of these new facilities while at the same time insuring
" protection of communities and ratepayers. They are, we believe, indicative of the Board's
conviction that to accomplish this mandate our approach to resource recovery must be
innovative, aggressive and reflect a firm commitment to do what is needed to insure its
successful implementation. At the same time, the Board is not omniscient and it must be
reocl;gmzed that alternatives to those proposed herein exist and may be appropnate to
explore. .

- In sum, the dev'elopment ef resource recovery in this State is of vital
importance, in that this technology cz n both assure the adequate and safe disposal of solid
waste over the long tarm, and create additional electric capacity. Because of this unique
duality of benefits, the Board is willing to use less traditional regulatory mechanisms
which, previously and for all other utility industries under our jurisdiction, are not -

* necessary or preferred. Our State's landfill dilemma in and of itself calls for such
measures. Moreover, these ratemaking mechanisms play a creative dual role in that they
will not only promote resource recovery development, but also minimize the rate impact
of the emerging industry on the New Jersey solid waste ratepayers.

. The long range effectiveness of resource recovery, to a large extent, will
depend on the stimulation and commltment made to this development of the technology in-
the formative years. )

DATED: February 23, 1984 ~ BOARD OF PUBLIC UTILITIE.S

BY: , [p .
BARBARA A.CURRAN -
PRESIDENT .

GEORGE ARBOUR

COMMISSIONER
-vl..l A /"A'Wa
ATTEST: - EDWARD H. HYNES
g ' COMMISSIONER
ESTELLE C. WARREN o

ACTING SECRETARY _
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July 16, 1984 | | o e
“Hearing before Senator Dalton and the Seﬁate Committee on

Energy and the Environment
submitted by Madelyn Hoffman, coordinator oF SMOXE

Qo)sEA-4elg

. WEAT WE PROPOSE:

Enclosed are topies of testimony submitted to Asseﬁblyman
Harry McEnroe concerning A-1778. The testimony indicates the
reasons why we could not support his bill. Since that testimony

was- submitted, several amendments have besn ma