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The answer of the Circuit Court of the County 
of Bergen within named. 

The record and proceedings whereof mentioned 
is within made with all things touching and con-
cerning the same. I do certify and return to the 
Court of Errors of the State of New Jersey at Tren-
ton at the day and year within contained in a cer-
tain schedule annexed. 

JAMES W. MERCER, 

Clerk. 

Notice of Ap ,peal and Grounds 

(Filed .) 

BERGEN COUNTY CIRCUIT COURT. 

ALBERT ARNN, 
Plaintiff, 

v. 

THE BOROUGH OF NORTHVALE IN THE 
COUNTY OF BERGEN, 

Defendant. 

Action at Law. 

To FREDERICK W. MATTOCKS, Esq., Attorney of the 
Def end ant or To Whom it May Concern: 

PLEASE TAKE NOTICE that the plaintiff in the 
above entitled cause appeals to the Court of 
Errors and Appeals in the last resort in all causes 
in New Jersey from the whole of the judgment 
entered in this cause on the following ground, to 
wit: 
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Summons. 

1. Because the Circuit Court erred in directing 
a non-suit against the plaintiff in the above entitled 
cause. 

GEORGE w. BABCOCK, 
Attorney for the Plaintiff . 

Summons. 

(Filed .) 

The State of New Jersey: 

To the Borough of Northvale 1n the County of 
Bergen: 

You are summoned to answer the an-
nexed Complaint of Albert Arnn, in 

(Seal) an action at law in the Bergen Coun-
ty Circuit Court. And take notice that 

unless you file your answer to said complaint with 
the Clerk of the Bergen County Circuit Court at 
Hackensack, within twenty days after service upon 
you of this writ and the annexed complaint, the 
plaintiff may proceed in the suit and judgment 
may be entered against you. 

WITNESS, NEWTON H. PORTER, Judge of the Ber-
gen County Circuit Court, at Hackensack, this 18th 
day of October, 19Q6. 

GEORGE w. BABCOCK, 
Attorney for the Plaintiff . 

IRVING T. BRICKELL, 
Clerk. 
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Complaint. 

(Filed November 6, 19126.) 

BERGEN COUNTY CIRCUIT COURT . 

ALBERT ARNN, 
Plaintiff, 

v. 

THE BOROUGH OF NORTHVALE IN THE 
COUNTY OF BERGEN, 

Defendant. 

Action at Law . 

Plaintiff, residing in the Borough of Northvale, 
in the County of Bergen and State of New Jersey, 
says: 

1. The defendant is a municipal corporation of 
the County of Bergen and State of New Jersey. 

2. In December, 1925-, and for a long time prior 
thereto and continuing thereafter, plaintiff was the 
owner of certain lands and premises situated in 
the Borough of Northvale on the northeasterly side 
of Paris Avenue and the southeasterly side of 
Union Street in the Borough of Northvale and 
more particularly known as lots numbers nine (9') 
to fifteen (15) inclusive and twenty-five (25) to 
thirty (30) inclusive in Block #110, as shown on 
the assessment map of the Borough of Northvale; 
upon which said premises the plaintiff has main-
tained for some time, and still maintains, conducts 
and carries on a manufacturing business and has 
located thereon certain buildings and machinery 
wherein and with which to manufacture concrete 
blocks, tile, septic tanks and a general concrete 
business. 
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Complaint. 

3. Prior to December, 1925, the def end ant, its 
agents and servants, caused to be laid and con-
structed a certain sewer or drain, extending from 
Paris Avenue northerly or northwesterly along the 
Northern Railroad of New Jersey in said Borough, 
fro1n which large quantities of surf ace water which 
flowed from the surrounding country from adjoin-
ing streets or highways, and the rain which de-
scended thereon, flowed freely down said sewer 
or drain from a point therein where it intersected 
Paris Avenue and the Northern Railroad of New 
Jersey to a point in Pierron Street in the said 
Borough. 

4. It was then and there the duty of tp.e said 
def end ant to allow the said large quantities of 
water which flowed on said Paris Avenue from ad-
joining streets and highways and the surrounding 
country, and the rain water which fell thereon, to 
flow down the said Paris Avenue in a natural di-
rection of the declivity of said Paris Avenue to 
the lowlands. 

5. Said plaintiff further alleges that the said 
defendant, contriving and unlawfully and unjustly 
intending to injure, prejudice and aggrieve the said 
plaintiff in the possession, use, occupation and en-
joyment of his said messuage and premises, and 
to render the same incommodious, unfit for habi-
tation and of little or no use or value to the said 
plaintiff while the plaintiff was so seized and pos-
sessed thereof and was carrying on and conduct-
ing his said business, did, in or about the month 
of December, 19125, and on divers other days and 
thnes afterwards and before the commencement 
of this suit, wrongfully and unjustly kept and con-
tinued and caused to be kept, laid and constructed, 
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Complaint. 

a certain large and long sewer, drain, pipe or cul-
vert extending from the Northern Railroad of New 
Jersey along Paris Avenue, near to, adjoining and 
in front of the messuage; lands and premises of 
the plaintiff, which said sewer, drain, pipe or cul-
vert the said def end ant built, constructed and laid 10 
and caused to be built, constructed and laid in 
so unskillful, careless, negligent, unlawful and im-
proper a 1nanner, and kept and continued the same 
in such unskillful, careless, negligent, unlawful and 
improper a manner from the day and year last 
aforesaid, to the day of the c01nmencement of this 
suit; that by reason thereof large quantities of 
water and other refuse from a larg,e area of the 
surrounding country flowing down said Paris Ave-
nue was diverted, ran and flowed into and through 20 
said sewer, drain, pipe or culvert, and was col-
lected and concentrated therein, and was thrown 
with great force and violence down to, over, upon, 
against and into the said premises of the said plain-
tiff, and the buildings and grounds surrounding 
the1n and which were especially used by the plain-
ti'ff in maintain ing and carrying on his business 
aforesaid, were greatly weakened, injured, wetted, 
washed in, washed out and damaged the said prem-
ises of the plaintiff and his business aforesaid, · 30 
and further, the premises were torn up, displaced 
and carried away by the force and violence of the 
said waters, and by reason of the premises the said 
messuage and premises of the said plaintiff be-
came and were damp, incommodious, insecure 
and unfit for habitation and the carrying on of 
plaintiff's business, and also by reason of the 
premises the plaintiff has lost the benefits, profits, 
gains and advantages which he otherwise might 
and would have received by carrying on his ~,aio 40 
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Affidavit of Service. 

business therein, and by reason of the premises 
the plaintiff will be put to a great expense in im-
proving the said premises and making the same 
fit for habitation and use, and for repairing, re-
1naking, and replacing of the lands dan1aged, torn 
up and washed away by the water aforesaid, and 
otherwise has been g-reatly injured and damaged 
by reason of the negligent acts of the defendant. 

WHEREFORE, plaintiff demands as damages the 
sun1 of Twenty-five thousand dollars ($25,000.00). 

GEORGE w. BABCOCK, 
Attorney for the Plaintiff. 

Affidavit of Service. 

State of New Jersey, ( 
Bergen County, S ss.: 

Louis TURRO, being duly sworn on his oath, says 
that he is the Special Deputy Sheriff named in the 
deputization endorsed and made a part hereof and 
that on the 28th day of October instant, he served 
the said summons and complaint upon the def end.:.. 
ant therein named The Borough of Northvale in 
the County of Bergen by serving their Borough 
Clerk Albert T. Gugger in person at his place of 
abode Northvale, N. J. by exhibiting the said sum-, 
mons and complaint to said defendant, and ex-
plaining to him the contents thereof, and by de-
livering to Albert T. Gugger Borough Clerk of 
the Borough of Northvale in the County of Bergen 
a true copy of said summons and complaint. 

LOUIS TURRO, 
Special Deputy Sheriff . 

Sworn and subscribed before me this l 
29th day of Oct. A. D. 1926. 
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Answer. 

State of New Jersey, ( 
Bergen County, ) ss.: 

I, GEORGE P. NIMMO, Sheriff of said County, do 
hereby deputize and appoint Louis Turro to be 
my Special Deputy, to execute and return the writ 
according to law. 

GEORGE P. NIMMO, 
Sheriff. 

J. A. w. DONALDSON, 
Under Sheriff. 

Witness my hand and seal this ( 
18th day of Oct. A. D. 1926. 5 

Answer. 

(Filed November 17, 1926.) 

BERGEN COUNTY CIRCUIT COURT. 

ALBERT ARNN, 
Plaintiff, 

v. 

THE BOROUGH OF NORTHVALE IN THE 
COUNTY OF BERGEN, 

Defendant. 

Action at Law. 

Defendant, the Borough of Northvale, in the 
County of Bergen, a corporation organized and ex-
isting under and by virtue of the laws of the State 
of New Jersey says, that: 

. 1. It has no knowledge or information with re-
spect to the allegations contained in the second, 
third and fourth paragraphs of the complaint 
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Rule for Judgment. 

heretofore filed in the above stated cause sufficient 
to enable it to fonn a belief with respect thereto 
and it therefore neither ad1nits nor denies the 
san1e, but leaves the plaintiff to make such proot 
thereof as he may be advised. 

2. It denies the allegations contained in the 
fifth paragraph of the plaintiff's said complaint 
herein. 

WHEREFORE, the defendant, the Borough of 
Northvale, in the County of Bergen, demands judg-
n1ent that the plaintitt 's complaint be dismissed 
with the costs and disbursements of this action. -

FRED w. MATTOCKS, 
Attorney for the Defendant 

The Borough of Northvale, in the 
County of Bergen, 

Closter, N. J. 

Rule for Judgment _ 

Therefore let a jury come thereupon before the 
Judge of the Circuit Court on the second Tuesday 
of December A. D. one tnousand nine hundred and 
twenty-seven by whom &c. and the same day is 
given to the parties aforesaid at the place afore-
said. 

This cause being regularly on the list for trial 
at the December Term A. D. one thousand nine 
hundred and twenty-seven and the same being 
called and both parties appearing and a jury em-
panelled. and sworn and the evidence the respec-
tive parties offered and the Court on motion of 
Counsel for the defendant the Court granted a 
Non-Suit, and the jury was released of the cause. 

· It is thereupon on this twenty-second day of 
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County Clerk's Certification. 

March A. D. one thousand nine hundred and 
twenty-eight Ordered that judgment final be en-
tered in favor of the defendant and against the 
plaintiff Albert Arnn for the sum of Seventy-one 
dollars and Fifty-five cents costs. 

Therefore it is considered that The Borough of 
Northvale in the County of Bergen do recover 
against Albert Arnn the sum of Seventy-one dol-
lars and Fifty-five cents ($71.55) for the costs by 
the Clerk here taxed in favor of the defendant and 
with his assent. 

Certi:6.ca tion 

State of' New Jersey,; 
C t f B Sss.: oun y o ergen, 

I, JAMES W. MERCER, Clerk of th~ County of Ber-
gen and also Clerk of the Circuit Court in and 
for said County, do hereby certify that the fore-
going is a true record of the above case. 

IN TESTIMONY WHEREOF I have hereunto 
set my hand and . affixed the seal of said 
County and Court at Hackensack this 
twenty-second day of March A. D. one 
thousand nine hundred and twenty-eight. 

JAMES W. MERCER, 

Clerk. 
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Case. 

A Jury was empanelled, accepted and sworn. 

The Court: Who is moving for a view, you, 
. Ttidge Mattocks? 

Mr. Mackay: Judge Mattocks. 
The Court: Of course, you will have to arrange 

for transportation. 
Mr. Mattocks: Yes; that will be all right. We 

will arrange to pay for it. 
The Court: Where is this borough? 
Mr. Mattocks: The Borough of Northvale, that 

is in the northeastern part of the County. 
The Court: How far from here? 
Mr. Mattocks: I should say about nine miles . 
The Court: Then, if the jury leave her 'e ab.out 

quarter of ten, they would get up there-
Mr. Mattocks: And back again by ten o'clock? 
The Court: Leave here and make their view, 

or would you rather open your case tomorrow, and 
then go up? 

Mr. Mattocks: It is immaterial to me. 
Mr. Mackay: It does not make any difference 

to me, your Honor. I think it would take about 
three-quarters of an hour to go up there. 

The Court: Three-quarters of an hour, and 
back? 

Mr. Mackay: No. A half to three-quarters of 
an hour, up there. 

Mr. Mattocks: Unless the jurors could meet at 
Northvale. We want, of course, to have the case 
opened in the morning first, unless we could open 
it now. 

The Court: You may open the case, and then 
we will arrange for the view later. Tomornnv 
morning, at ten o'clock. 

(Recess.) 

11 

Case. 

Hackensack, N. J., December 20, 19'27. 

10:00 A. M . 

TRIAL RESUMED. 

The Court: I understand there will be an open-
ing, and then the jury will go out to view the prem-
ises. 

Mr. Mattocks: That is the way I understand it. 
The Court : Yes. 

Mr. Mackay opens the case to the jury on behalf 
of the plaintiff. 

Mr. Mattocks opens the case to the jury on be-
half of the defendant. 

The Court: Members of the jury, the counsel 
for the defendant has requested that you view 
the premises, and counsel for the plaintiff has not 
any objection, so we have arranged that you go out 
to this land and view it. 

You may swear two officers to go with the jury. 
Mr. Mackay: May I ask your Honor that the 

plaintiff be permitted to go with the officers, and 
counsel to point out? 

The Court: Well, if you and Judge Mattocks 
will agree as to what has been pointed out. All 
right, swear the officers, please. 

(The jury retires in charge of two officers to 
view the property.) 

(The jury returned.) 
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Albert Arnn , direct. 

ALBE RT ARNN, the plaintiff, sworn as a wit-
ness on his own behalf, testified as follows: 

Mr. :Mackay : I would like to have this 
1nap put on the board, if your Honor please . 

10· (Map placed on board before the jury, and 
designated Exhibit P-1 in evidence.) 

Direct examination by Mr. Mackay: 

Q. Where do you live, Mr. Arnn? A. I live at 
Norwood, New Jersey. 

Q. And what is your business? A. I have been 
in the concrete products business. 

Q. And how long have you been in that busi-
ness? A. I have been in the business a number of 

20 years. Outside of Bergen County, I have been 
affiliated with the Eastern Fireproofiing Company 
in the concrete work there. 

Q. Were you ever in business in the Borough of 
Northvale? A. Yes, sir. 

Q. In the County of Bergen? A. Yes, sir. Nine-
teen-

Q. When did you commence business in the Bor-
ough of Northvale? A. In nineteen and twenty-
two. 

30 Q. And in what location in Northvale did you 
have your business? A. On the north side of Paris 
Avenue between Union and Charles Street. 

Q. And can you refer to the map on the board; 
is that the picture of your place of business on 
the upper right-hand corner? A. It is; yes, sir. 

Q. And when you started in 19·22, just where 
was it located, on what property? A. In 19'22, it 
was on the-facing on Union Street, lot 15, and 
so on out. 

40 Q. Yes. And how long prior to 1922 had you 
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Albert Arnn, direct. 

been in possession 
twenty-let us see. 
years at that time. 

of that property? A. About 
Around eighteen or twenty 

Q. And under what document or instrument did 
you go into possession of that property? A. I 
bought it from the Borough of Northvale. 

Q. And when? A. In nineteen and four, I think 
it was. 

Q. I show you a certificate of tax sale from D. S. 
Firenze of the Township of Harrington to Albert 
Arnn, dated August 20, 1906, and recorded in the 
Bergen County Clerk's Office on the 29th day of 
August, 1906, in book 186 of mortgages on page 
489, and ask you if that is the instrument under 
which you went into possession of this property? 
A. (Referring) It is. 

Q. Does that instrument cover other property 
besides the property in which you have your place 
of business? A. It does. 

Q. Will you just refer to the particular lot? 

Mr. Mattocks: I object. The instrument 
speaks for itself, and I think it ought to be 
introduced in evidence. 

The Court: Well, I will permit him to 
identify the particular property. 

Mr. Mattocks: But not for the purpose of 
testifying as to what it contains. 

The Court : The instrument speaks for 
itself. 

Q. Will you just ref er to that certificate of tax 
sale, Mr. Arnn, and tell the Court and jury which 
particular lots your property is located on, your 
place of business? A. There has been a change. 
There has been a new assessors' map made, since 
I have had this property, there has been a change, 
you see, from block 30 to block 110. 

10, 
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Albert Arnn, direct. 

Q. \"f\T ell, ref erring to that certificate, what block 
and lot numbers is the property covered by? A. 
Thirty. 

Q. Thirty? A. Yes. 
Q. That was on the old assessment map? A. 

Yes, sir; if I remember; I think I remember rightly. 
Q. Now, on the new assessment map, what block 

number would it be in? A. 110. 
Q. Block 110 on the new assessment map? A. 

Yes, sir. 

Mr. Mackay: I offer the certificate in evi-
dence. 

Mr. Mattocks: I have no objection, except 
that it is at variance with the complaint~ 
your Honor. The plaintiff contends that he 
is the owner of the premises. 

The Court: Well, it is his proof. 
Mr. Mattocks: I object to this as not prov-

ing ownership of the premises. 
The Court: Well, we will meet that later 

on. 
Mr. Mattocks: Exception. 
The Court: I will allow it for the time 

being. 
(Certificate marked Exhibit P-2 in evi-

dence.) 

Q. Now, after receiving that certificate of tax 
sale, Mr. Arnn, Exhibit P-2, did you continue to 
pay the taxes on the property? A. Yes, sir. 

Q. And have you paid them right down to date? 
A. I have the 1926 in my grip there. 

Q. Yes. And has anyone disturbed you in your 
possession of that property since 1906? A. No, sir. 

Q. Has anyone made any claim of title to the 
property since 1906? A. No, sir. 

15 

Albert Arnn, direct. 

Q. Has anyone endeavored in any way to inter-
rupt your possession of the property since 1906? 
A. No, sir. 

Q. And you say in 1922 you commenced business 
on the property? A. I did. 

Q. And what kind of business? A. In clearing 
up the ground ready to pump sand and to manu-
facture concrete products. 

Q. And was there any particular reason for your 
locating your business on that particular property? 
A. Well, it was on the main thoroughfare, and I 
had laid out plans to work back, as there was-I 
wanted to work back into the property so that I 
could keep pumping the sand near where I could 
get ahold of it and handle it easily. 

Q. Now then, from 1902, did you manufacture 
your concrete products? A. I did; yes, sir. 

Mr. Mattocks: May I correct that? I 
think the certificate is dated 1906, do you 
mean? 

Mr. Mackay: I am talking now from the 
time he commenced his business on the 
property, and the certificate is dated 1906. 

Q. When you started your manufacturing busi-
ness in 1902, did you carry- A. 1922. 

Q. 1922? A. Yes. 
Q. Yes. And did you carry on that business 

through what part of 1922? A. We started in the 
latter part of- · around March, I guess, or the latter 
part of April, and we carried on the business 
through 1922, 19,23., 19124, 1925, up through prac-
tically all of 1925, up through December. 

The Court: 1925? 
The Witness: Yes, sir. 
The Court : 19'26 ·? 

10 

20 

30 

40 



10 

20 

40 

. Albert Arnn, direct. 

Mr. Mackay: No. 
The Witness: No, no. Nineteen twenty 

-December, the first part of December, 
nineteen and twenty-five, is when we did our 
last manufacturing. 

Q. And what was the reason that you discon-
tinne<l your manufacturing in December, 1925? A. 
Being flooded out by water from the drain that 
was laid on the north side of Paris Avenue. 

Q. Now, will you just refer to the map an<:! show 
the jury where that drain begins and where it ends 
with ref ere nee to your property? A. Shall I get up? 

Q. Yes. Just get up and point it out. A. (The 
witness stands before the map, Exhibit P-1.) It 
begins up here at Sharer Street, coming down 
there and goes across to my property here (indi-
cating). 

Q. Where does it end? Where does the drain 
itself end? A. Right here at-on the - about where 
this mark is here (indicating). 

Q. And, ref erring to the map, that would be west 
of your property? A. Yes, sir. It would be about 
one hundred and-I should judge between one 
hundred and one hundred and twenty-five feet 
from where my property is. 

Q. Now, where is Charles Street on the map? 
A. Charles Street is right here (indicating). 

Q. That would be east of your property? A. 
East of my property. 

Q. Yes. Now, you say you were flooded out in 
December, 1925·? A. Yes, sir. 

Q. Just tell the Court and jury what you mean 
by that; in what way were you flooded out? A. 
In December, going up one morning to go to work, 
of course,-should I go ahead and lead up to me 
going up to the property? 

17 

Albert Arnn, direct . 

Q. Just tell us what happened. A. All right, Sir. 
In Decen1ber, nineteen and twenty-five, the Bor-
ough of Northvale started in this construction of 
this drain. They distributed the pipes along in 
front of my place on the ground, and they was 
left lay there for quite a number of days. Then 
they completed, as you see, down to that mark 
there that I have there, within 125 feet of my 
property; they completed that end, and then, in 
turn, they ·took the pipe that is laying in front 
of my place some place else; I couldn't say just 

· where they had taken it, but they had taken tha1 
away. Then they started in to construct a little 
open ditch, which I have pictures to show the 
change by the latest construction in front of my 
property. I immediately-there is a neighbor who 
lives across the street from me, and that is the 
man who lives in the house right near my prop-
erty by the name of Muzzio; I went over into Muz-
zio 's yard, and there we spoke of this question, 
and what-what an injustice it was doing to me, 
and he says -

Q. Never mind. Do not tell us what you said 
to Mr. Muz.iio. A. All right. 

Q. Or what he said to you. A. No. 
Q. What did you do, now, when you saw this 

condition in front of your property? What did 
you do besides going to see Muzzio? A. I left Muz-
zio and went and-to-got the Mayor, Firenze, at 
Muz.zio's suggestion-

Q. No. Do not tell us that, what anybody sug-
gested. A. No. 

Q. What did you do, yourself? You saw the 
Mayor? A. Yes, sir; and brought the Mayor down 
with me. 

Q. And the Mayor's name was, at thnt time? A. 
Dominick Firenze. 
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Albert Arnn, direct. 

Q. Mayor Firenze? A. Yes, sir. 
Q. And did you bring him down to your prop-

erty? A. I did. 
Q. All right. Then, what else did you do? A. 

I asked him, then, why it was that, according to 
the-the plan that they had laid out, why it was 
that they did not follow that out, the ordinance 
that they had made; I asked him why they did 
not follow it out and· lay the pipe down by my 
property. 

Q. Yes? A. I also asked him why it was that 
they diverted this water down on my property. I 
asked him-

Q. Yes. Well, go on. A. -why they diverted 
this water down on my property. Also, then, I 
says to him, I says to him, I says, "You are not 
giving me a square deal. Here I am, a property 
owner, paying taxes." I said, "Now, I am paying 
between two hundred and fifty and three hundred 
dollars a year taxes on this property. You are 
going ahead now and going to deprive me of mak-
ing a living." 

Q. Yes? A. "You are going to take my rights 
away from me." · I said, "Now,"- · 

Mr. Mattocks: Of course, your Honor, 
this has nothing to do with the obligation of 
the Borough of Northvale. 

The Court: I am just adn1itting it be-
cause-

Mr. Mattocks: Any statements to an 
official, of course, are not binding upon the 
borough. 

A. (Continuing.) This is just what the-what I 
s.aid to him. 
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Q. Never mind. A. To the Mayor. I am saying 
it was I said this to the Mayor. 

Q. Never mind. Wait until you are asked a 
•question, please. 

The Court: I will sustain the objection. 

Q. Did you go before the Mayor and Council 
at any time after this condition arose? A. Yes, 
sir; the following meeting night. 

Q. And when was that? A. That was the first 
meeting night of the Council in January, nineteen 
and twenty-six. 

Q. And at the meeting of the Mayor and Council, 
did you protest about this condition that existed in 
front of your property? A. I did; yes, sir. 

Q. And what did you say to them? A. I told 
them how I had went to Mayor Firenze and how 
I had plead with him not to divert the water on 
me, and I told them that I had clai,med my con-
stitutional rights which every citizen has. I says-
I told him as to what I had told Firenze. I says, 
"Now, the constitution of the State of New Jersey 
gives a man rights." 

Q. Did you ask him to remedy the condition for 
? A y . you. . es, sir. 

Q. Did you ask him to complete the drain or 
sewer down to Charles Street? A. I asked him the 
reason why they didn't change it and they wouldn't 
give me any reason. 

Q. They wouldn't give you any reason? A. No, 
Sir. 

Q. Now, prior to the construction of this drain 
or sewer from Sharer Street, where did the sur-
f ace water go from Sharer Street down? Referring 
to the map, will you show the Court and Jury? A. 
Down here (indicating). 
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Q. From Sharer Street first, starting there. A. 
The water come down here, see (indicating)? 
There was an old drain, as you see here (indicat-
ing). One drain already in. Then the water come 
down to the railroad here (indicating), and then 

10 it run due north to the railroad, about eight hun-
dred feet, about, along up, I should judge, here 
(indicating) ; then it went under the railroad in 
the culvert, and then went out towards Sparkill 
Brook. 

Q. Now, at that time, and prior to the construc-
tion of this drain, from Sharer, within 125 feet of 
your property,- A. Yes, sir. 

Q. -did the surf ace water come down beyond 
the railroad and overflow onto your property? A. 

20 No, sir. 
Q. Did you ever have any trouble prior to that 

time with surface water overflowing onto your 
land? A. No, sir. 

Q. And after the construction of this sewer or 
drain to within one hundred and twenty-five feet 
of your property, in what quantities did the sur-
f ace water come onto your land? A. Well, it come 
down in volumes, large quantities of it. 

Q. And what was the result of that coming onto 
30 your land? A. The result was that it washed in 

the banks on the side of the lake. It washed in 
the mud, into the lake. It deprived me from man-
ufacturing products in my plant because of the 
water coming in. 

Q. And you speak of a lake on your property. 
Just describe that lake? Is that a natural lake, or 
an artificial lake? A. It is an artificial lake. 

Q. How did it get on the property? A. I built 
the-I dug the lake out on this property. 

40 Q. And for what purpose did you dig the lake? 
A. To get the sand. 
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Q. And what kind of sand was it that you 
wanted to get? A. I wanted to get the good, clean 
sand for the manufacturing of concrete products. 

Q. Yes. And was it good, clean sand that you 
got from the lake? A. Yes, sir. I have a speci-
men with me. 

Q. And did you use that sand in 19'22, 1923, 
1924 and 1925 in the manufacture of your prod-
ucts? A. l did. 

Q. Were you able to use it after 19'25 when this 
drain was constructed? A. No, sir; I have not. 

Q. And why were you not able to use it? A. 
Because the sand is full of loam. In the lake, 
there was about, I should judge, from eighteen 
inches up-I could not tell, I did not make sound-
ings all over, but a number of soundings I n1ade, 
was from eighteen inches on up. 

Q. Did you use any of the sand in the lake at 
all? A. I have not. 

Q. You have not used any of it? A. No, sir. 
Q. Did you do anything yourself, Mr. Arnn, after 

December, 19,25, to try and reduce the damages 
that was being done by this water? A. I did; yes, 
sir. 

Q. And what did you do? A. I had at that time 
in stock a lot of large pipe which I had there, and 
I laid them all along the front to keep the water 
from-from coming over so that-in such a man-
ner that it would wash out the property. 

Q. And what else did you do? A. And on the 
one side, I put a heavy log, some timbers along 
the one side, to keep it from coming in the other 
way. That is, it broke the bank down, it would 
wash in and would keep washing the bank in. So 
I tried to avoid that. 

Q. And did it remedy the condition at all? A. 
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It helped the banks from falling in; but I still got 
the water. 

Q. You still got the water? A. Yes, sir. 
Q. Did you go again, after the meeting in J anu-

ary, 19·26, to the Mayor and Council? A. I did; 
10 yes, sir. 

Q. And when did you go again to them? A. I 
went in June. 

Q. Of what year? A. Of nineteen and twenty-
s1x. 

Q. 1926? A. Yes, sir. 
Q. And at that meeting, did you then take up 

with them the condition about the water coming 
on your property? A. I did. I went and asked 
them - I said, "Now, let us get together on this · 

20 and try to be men." And I asked them personally, 
I says, "Now, I have come now, I think that I have 
done my duty. I have come now the third ti1ne 
before the Mayor, and the second time before the 
Council." And I said, "Now, I want to find out 
from you what you are going to do." I says, "You 
know-you know how conditions are." I tried to 
explain to them how I had been flooded out, and 
so on, and so I said, "Now, what are you going 
to do? Are you going to continue this, of this 

3"0 drain down by my property, or what are you going 
to do? Are you going to divert the water back 
to its original courser' Councilman Platzer said, 
"No, we are not going to do anything." One of 
the others-I could not say who it was-said some-
thing else to the effect that they knew what they 
was doing. "Well," I said, "now I am going to 
give you the data that I have." I said, ''Now, I 
have come here as a man, as a taxpayer, trying 
to-asking you for constitutional rights." 

40 
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Q. And did they do anything? Did they do any-
thing for you? A. No, sir; they did not. 

Q. Did they come down to the property after 
you had been at that meeting at all? A. They 
did not. 

Q. Have they done anything since 19'25? A. In 
April of this year-

Q. That is 19127? A. Nineteen and twenty-seven. 
Q. Yes? A_. They start-they started and put up 

a big embankment along in front of my property. 
Q. What kind of an embankment? A. Well, at 

the time that they-they put it up, it was around, 
I should judge-it was sixteen or eighteen inches 
high, probab,ly more, filled in all along in front 
of the property; prior to that time, it was all open. 

Q. Prior to April of this year,- A. Ye.s, sir. 
Q. -it was all open? A. Yes, sir. 
Q. And now, do you know the diameter of your 

lake that you had there? A. I know approximate-
ly, it is-it is about running between 65 and 70 in 
length; on the one end it runs about 65, and taper-
ing off more in width at the other end, and prob -
ably between 50 and 55. 

Q. And will you tell us approximately how 
many square yards of sand you would take out of 
that lake in a year's time? A. vVell, the capacity 
which I could take it out; do you mean that? 

Q. Yes. A. Is that the question? 
Q. Yes. What you can take out in a year's time 

in carrying on your manufacturing business? A. 
How much I did take out? 

Q. How much could you take out? How much 
would it produce a year? A. Yes. Well, we pro-
duced 100 yards a day. 

Q. 100 yards a day? A. Yes, sir. 
Q. And do you know, can you tell us, 111 your 
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op1n1on, what would be the reasonable value of 
that sand per yard? 

Mr. Mattocks: I object, if your Honor 
please, if this is asked for the purpose of 
arriving at loss of profits, that no part of the 
land or sand underneath the lots belonged 
to this plaintiff, and he has no right to cal-
culate the value of the sand in arriving at 
any loss of profits in this case. 

The Court : ,v ell, I will permit it. It 
might or might not be. There may be an-
other aspect. I am merely holding by tax 
title. 

Mr. Mattocks: Exception. 
The Court: Yes. You may renew your 

1notion later to strike it out. 

Q. Will you answer that question? 

(Question read.) 

A. As it was in the lake, or as it is out, do you 
mean? · 

The Court: Well, suppose you qualify 
this man a little more as to his knowledge 
of values. 

Mr. Mackay: Yes. 

Q. How long did you say you had been in the 
concrete business, ·Mr. Arnn? A. I have been in 
the concrete business in Bergen County here for 
the last-since 1922. 

Q. Yes. And you have been manufacturing con-
crete products? A. Yes, sir. 

Q. And what do you use in the manufacture 
of concrete products? A. Sand. 

Q. Sand? A. Gravel. 
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Q. And have you bought and sold sand of this 
quality? A. I have. 

Q. In the manufacture of concrete products, 
similar to what was contained in this lake on your 
property? A. I have. 

Mr. Mackay: I think he is qualified now, 
if your Honor, please. 

The Court: I will allow it. 
Mr. Mattocks: May I just ask a question, 

your Honor please, with regard to his quali-
fications? 

The Court : Yes. 

By Mr. Mattocks: 

Q. You say this particular sand-you are refer-
ring to the sand in this lake? A. I did; yes, sir. 

Q. Is this sand anything unusual? A. It is in a 
sense, yes. 

Q. Then you have gotten sand like this in other 
places, have you? A. Not in this color, no. 

Q. This is the only sand that you have got of 
this kind? A. Of this-

Q. At this particular place, isn't it? A. Yes, of 
that kind. 

Q. You never bought or dealt in this kind of 
sand before? A. Not in the wash sand. I have 
bought and dealt in the pit sand, but not in the 
wash sand, the same as I had. 

Mr. Mattocks: I admit the witness's 
qualifications with reference to-

The Court: Well, I understand he sold 
this sand. 

By the Court: 

Q. How long have you sold this sand, this par-
ticular sand? A. For the last four years. 
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Q. Have you sold 1nuch of it? A. Not 111 no 
great quantities; no, sir. 

Mr. Mattocks: Of course, sand generally; 
I suppose a witness would be qualified to 
testify to the value of sand generally, not 
any particular value of this sand. 

The Court: Well, he said he dug this 
sand and he sold it and been selling it for 
the last three or four years. 

Mr. Mattocks: This particular sand'? 
The Court: Yes. I think that qualifies 

him as to this. 

By Mr. Mackay: 

Q. Will you answer the question? A. Will you 
read me that question again? 

Mr. Mackay: Will you read him that 
question? (Question read as follows) : 

"Q. And do you know, can you tell us, in your 
opinion, what would be the reasonable value of 
that sand per yard?" A. $2.50, delivered in my 
neighbor hood. 

Q. Now, then, just tell the Court and jury the 
manner in which you carried on your business, 
that is~ with reference to beginning from the manu-
facture of the products, and then the disposition 
of them on the market? A. I manufactured-well, 
tile blocks, septic tanks, and other-other articles, 
small articles. I manufactured and sold them and 
installed a lot of them. 

Q. Yes. And in selling them, did you keep any 
accounts of your sales for the different years? A. 
I have; yes, sir. 

Q. And did you keep them personally? A. Sir? 
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Q. Did you keep them personally? A. No. I 
did not keep them personally, no. 

Q. And what was your method of keeping your 
records? Just tell the Court and jury how you 
conducted that? A. My method was of making a 
slip at the shop; not living near the shop, I 1nade-
I had a slip at the shop, and I in turn turned it 
over to my wife, and she kept the books. 

Q. And you have those records with you today? 
A. I have; yes, sir. 

Q. Now, what machinery did you have in your 
buildings in December, 19'25, when this water, as 
you say, flooded the property? A. I had the com-
plete equipment for a six-inch centrifugal pump; 
that includes two floats; it includes an A-frame 
where a chain block is used to - raising and lower-
ing of the suction; it includes about 10 feet of 
six inch-there is a difference between the hose, 
between the discharge and the suction, because 
one is much more expensive than the other. And 
it includes about six or seven feet of the suction, 
and I had 20 smne feet of the discharge. I had in 
the neighborhood of 100 feet of six-inch pipe for 
a discharge into the-into the bin. That requires 
numbers of lines of ropes to hold the float in its 
position. I had a concrete mixer which-at the 
sand bin. I had numerous moulds for making cor-
ner blocks. I had cars that was mounted, and 
dis1nounted somewhere. I had a tractor for power. 
I had also a small gas engine for light work that 
I used. I had _moulds for making of pipe, five-foot, 
five-foot in height, three feet in diameter. I had 
six or eight of those moulds, and I had some six 
or eight smaller moulds that made the two-foot 
in dia1neter. I had other moulds for making an 
eight-inch square pipe, and so on down. 
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Q. Yes. A. That is, smaller ones. 
Q. And what became of that machinery an<;l 

equipment? A. \Veil, it is stored away up there 
in the shop. 

Q. Can you make any use of it whatever? A .. 
I cannot as long as the drain is running down on 
me. 

Q. Yes. Could it be put in any condition where-
by use could be 1nade of it? A. It could; yes, sir. 

Q. And have you any idea what would be neces-
sary to be done in order to do that? A. Well, it 
would be necessary to stop the flow of the drain 
down on n1e; it would be necessary to repair them 
and to get thefi1: in order. 

Q. Have you any idea what it would cost to re- · 
pair them? A. Yes, sir; I have a list made out 
what I think would be the costs of repairs. 

Mr. Mattocks: I object to that, your Honor 
please. The witness is not competent to 
testify. 

The Court: Read the question. 

(Question read.) 

The Court: I sustain the objection. 

Q. When did you buy this machinery and equip-
ment, Mr. Arnn? A. I bought - in 19122, I bought 
the pumping outfit. 

Q. Where did you buy that? A. I bought a lot of 
it over in Long Island City from the~known then 
as the Degman Company. 

Q. Was it new or second-hand? A. Some of it 
was new and some of it second-hand. 

Q. How much of it was new, and how much was 
second-hand? A. Well, I should judge about one-
half of it had been used. 
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Q. Can you tell us the articles that you bought 
new? A. I bought a new six-inch centrifugal 
pump. 

Q. How 1nuch did you pay for that? A. That 
cost in the neighborhood of between four and-
around four and five hundred dollars, I think it 10 
was. 

Q. Yes. What else did you buy new? A. I 
bought two hose; I had a new piece of hose, that 
was 20 feet, and I had to pay in the neighborhood 
of-I think it was $5.00 a foot, I think it was, for 
that. 

Q. How many feet? A. That is twenty, either 
twenty or twenty-two feet. I forget which it is. 
Say 20 feet. 

Q. And what else? A. I had to buy chain 20 
blocks. 

Mr. Mattocks: I object to all of this tes-
timony upon the general ground that it is 
not a part of any damages, or cannot be 
made a part of any damages against this 
defendant. 

The Court: I said I would admit it sub-
ject to being stricken out. 

Mr. Mattocks: I just want to get my ob-
jection. 

The Court : Yes. 
·Mr. lVlattocks: Entirely too remote. 
The Court: What was the last question? 
(Question read.) 

By the Court: 

Q. Is that what you used in your business? A. 
Yes, sir; that is the discharge hose. Then I had 
to have about-it run between 8 and 10 feet of 
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suction hose, which runs higher than what dis-
charge hose does; it runs about $7.00 a foot. 

By Mr. Mackay: 

Q. Yes. And your chain blocks, how many of 
those did you buy? A. I had two. I had to buy 
two of those. 

Q. Two. And what did they cost? A. They 
come at around-I think one was fifteen and-
between fifteen and eighteen dollars, I think it was . 

Q. Is there anything else that you bought new? 
A. That was the-that was new, yes, sir; that was 
the pump and the two-two lines of hose, and 
the chain blocks; that was new, that outfit. Then 
I had to buy the-I bought the six-inch pipe, the 
iron pipe; I bought that second-hand. 

Q. Now, in what way did the water damage this 
machinery and equipment that you had? A. When 
rubber hose is not used, it deteriorates of its own 
self faster than what it does when it is-when it 
is in use. 

Q. Yes. But how did the water - I am asking 
you-damage this machinery and equipment? A. 
Well, the floats, for instance, I had to take them 
out of the water. I had large floats that this-
to install the pun1p on, and I had to take them 
out of the water. In taking them out of the water, 
being built of a dou!ble- -being a double shell, as 
we would class it, it seemed to have, as it would 
-the wood seemed to break away from the water-
proofing in between the two-in between the two _ 
bodies, and that is the-they are practically a total 
loss to me. 

Q. You say you bought them when? A. In nine-
teen and twenty-three, I think it was. 
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Q. 1923? A. Yes. I had the pump before I 
had the floats. 

Q. And did you buy the floats new? A. No . I 
did not buy the floats new. 

Q. You did not buy them new? A. No. 
Q. Now, did you keep a list of your customers 

who bought from you? A. I have; yes, sir. 
Q. From 1922 down to December, 19,215.7 A. Yes, 

sir. 
Q. Did you do any business at all after Decem-

ber, 1925,? A. I sold off what products I had. 
I had quite a few dollars in products. I made 
a sale the other day down to-I made a sale until 
around Thanksgiving, I think it was, that I had 
sold some products that I have on hand. 

Q. And how much have you sold since 1925 
down to date? A. I think it runs four or five or 
six-let us see. I just cannot recall just the 
amount, but it runs around $,600, I think. 

Q. About $600? A. Something in that neigh-
borhood. 

Q. And are those products you manufactured 
after 19'25 or before? A. No, sir. I manufactured 
them before December, 19·25. 

Q. Before the water came on the place? A. Yes, 
sir. 

Q.· I see. Have you sold any products or manu-
factured any products and sold them since the 
water came on the place? A. I have not manu-
factured any products since December, nineteen 
and twenty-five. 

Q. Now, can you tell us the amount of products 
that you had on hand all manufactured in Decem-
ber, 19·25, prior to the time that the water came 
on there? That is, the value of them, completed 
products? A. Well, valued, I guess, around seven 
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or eight hundred dollars, probably; maybe a little 
more. 

Q. Seven or eight hundred dollars? A. Yes, sir. 
Q. And you have sold about five or six hundred 

dollars worth of those? A. Yes, sir; every bit of 
that. 

Q. Up to date? A. Yes, sir. 
Q. Is that correct? A. Yes, sir. I think it will 

run probably, maybe, as high as seven hundred~ 
as I can remember. 

Q. Now, did you take pictures of this property? 
A. I did; yes, sir. 

Q. And when did you take the pictures? A. I 
taken them in Decen1ber, nineteen and twenty-five. 

Q. And did you take any after that? A. I taken 
some afterward; I taken also prior to that time,. 
a year prior to that time; I also had pictures taken, 
I think, two years prior, in 1923, I think. 

Q. Now, I show you a picture and ask you if 
that is a correct representation of your property 
prior to December, 19'25? A. (Referring) It is. 

Q. And that shows the condition, does it, before 
the water came onto the property? A. Yes, sir. 

Q. And with completed products? A. Yes, sir. 

Mr. Mackay: I offer that in evidence, your 
Honor pelase. 

l\1r. Mattocks: No objection. 
(Photograph marked Exhibit P-3 1n evi-

dence). 

Q. Now then, you say, in December, 1925,, you 
also took pictures of your property? A. Yes, sir. 

Q. And I show you, first, a picture, and does that 
show a correct representation of the front of your 
property prior to the construction of the drain? 
A. (Referring) It does; yes, sir. 
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Q. And the second picture, does that show a cor-
rect representation of your property? A. (Refer-
ring) It does; yes, sir. 

Q. Just a minute. And a correct representation 
of the open ditch just before the water was-where 
the water came through on the property? A. It 
does; yes, sir. 

Q. And the third picture. Does that show a cor-
rect-is thaJ a correct representation of the con-
dition of your property after the first rain while 
the ditch was overflowing in December, 1925? A. 
(Referring) It does. 

Mr. Mackay: I offer those in evidence, 
your Honor, please. 

Mr. Mattocks: Let us have them marked 
in the proper order. 

Mr. Mackay : Yes. One, two, three. 
(Three photographs marked Exhibits iP-4, 

P-5 and P-6 in evidence). 

Q. Now, I show you another picture and ask you 
if that is a correct representation of your property 
before the water was diverted into this drain ? A. 
(Referring) Yes, sir. 

Q. And another picture. Does that show a cor-
rect representation of how the water from the open 
ditch flooded your property after the first rain? 
A. It is. 

Mr. Mackay: I off er those in evidence. 
Mr. Mattocks: No objection. 
(Two photographs mar~ed Exhibits P-7 

and P-8 in evidence). 

Q. Now, you said, Mr. Arnn, that in April, I be-
lieve you said, of this year, they built an embank-
ment of some kind along vnur propPrty? A. I 
did; yes, sir. 

10 

20 

30 

40 



10 

40 

34 

Albert Arnn, direct. 

Q. Is that so? A. Yes, sir. 
Q. And did you have a picture taken of that 

condition after the embankment was put there? 
A. I do; yes, sir. 

Q. I show you a picture and ask you if that is a 
correct representation of the condition of your 
property jn April, 19'27? A. (Referring) Yes, sir. 

Mr. Mackay: And I offer that in evidence. 
(Photograph marked Exhibit P-9 1 in evi-

dence). 
The Court: The hour of adjournment has 

come. A recess until 2 o'clock. 

(Recess). 

AFTER RECESS. 

2:00 o'clock P. M. 

ALBERT ARNN, the plaintiff, recalled for fur-
ther direct examination, testified as follows: 

By Mr. Mackay: 

Q. Now Mr. Arnn, just at recess I asked you with 
reference to the picture sho,vjng the condition of 
your property in April, 1927, which was marked 
P-9. Now, referring again to this map, and running 
along from Sharer Street down to Charles Street, 
is there a brook beyond Charles Street? A. Yes, 
sir. 

Q. There is a brook there? A. Yes, sir. 
Q. And that is about how far from Charles 

Street? A. About 600 feet. Maybe a little more. 
Q. Are there any other streets between Charles 

Street and the brook? A. Yes, sir. 
Q. And do you know the names of them? A. I 

just cannot recall them now; no, sir. 
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Q. Well, can you tell us how many there are? 
Never mind the names. A. There is two streets ., 
and then there is a large plot that runs in that be-
longs to the-to farm property, that is not listed 
as streets. 

Q. I see. Now, have you made an examination 
of your books with reference to the amount of 
business that you did during 1922, 19·23, 1924 and 
1925? A. I ];lave, yes, sir. 

Q. Can you tell us, from memory, the amount of 
business that you did in 1922? A. I could not tell 
you exactly; no, sir. I have it listed. 

Q. Have you made a list of it? A. I have; yes, 
sir. 

Q. From the books? A. Yes, sir. 
Q. And could you tell us, would that refresh 

your recollection, if you saw that list? A. It would. 
Q. I show you a paper, and ask you what that 

is? A. (Referring.) That is a list of sales from 
1922 to nineteen and twenty-six. 

Q. Is that the list you just ref erred to that you 
made up from your books? A. It is. 

Q. Now, refreshing your recollection from that 
list, will you tell the Court and jury the amount 
of sales that you made in 19,22? A. Five hundred 
and twenty-

Mr. Mattocks: I object to that, your Honor 
please; not the proper proof of business 
done. He says he kept books, and no ex-
planation why those books are not pro-
duced, and if this is a statement taken from 
the books, it certainly is not evidential. 

Mr. Mackay: I might say that I am going 
to offer the books later by Mrs. Arnn, whose 
handwriting the __ entries were made in, but 
I want this-
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The Court: If that is your only objec-
tion, Judge, on the statement of counsel, I 
will permit him to use this, if that be your 
only objection. 

Mr. Mattocks: I object, also, upon the 
ground that the cause of action here is based 
upon a loss of profits, and this is not-well~ 
I will withdraw my objection. 

The Court: You withdraw your objec-
tion? 

Mr. Mattocks: Yes. 

Q. You may answer the question, Mr. Arnn. A. 
In nineteen and twenty-two, the sales was $523.70. 

Q. And in 192'3? 

Mr. Mattocks: What did you say 1922 
was? 

The vVitness: Five hundred and twen~y-
three, seventy. 

Mr. Mattocks: Five hundred and twenty-
three, seventy? 

The Witness: Yes, sir. 
The Court: Five hundred and twenty-

three? 
The Witness: 

$3,795.40. 
Seventy. 19Q3 were 

Q. In 1924? A. $5,431.116. 
Q. And 19125? A~ $3,066.45. 

l ? A. Q. Now, does that represent the gross sa es. 
It does; yes, sir. 

Q. And how much of that would be profit? A. 
Between 30 and 40 per cent. 

Q. Now, were your buildings damaged on 
property, Mr. Arnn? A. I beg your pardon? 

Q. By reason of this water flowing over 
land? A. They were; yes, sir. 

the 

the 
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Q. And to what extent? A. To the extent of be-
tween fifty and one hundred dollars, I should 
judge. 

Mr. Mackay: You may cross examine. 

Cross examination by Mr. Mattocks: 

Q. I show you a-

Mr. Mattocks: Have you any objection 
to this being introduced 1n evidence, an-
other map? 

Mr. Mackay: No. 
Mr. Mattocks: No objection to this 

borough map being introduced in evidence. 
I will off er this map of the Borough of 
Northvale,. assessment map covering the 
premises in question. 

The Court: Is the defendant's exhibit go-
ing in as of now? 

Mr. Mackay: I have no objection to it, 
to save time. 

The Court: All right. 
(Map marked Exhibit D-1 in evidence.) 

Q. I show you Defendant's Exhibit Number 1, 
and ask you if your property is shown upon that 
map? Is that it, block 110? A. (Referring.) It 
is; yes, sir, with the exception of the-

Q. You are bringing an action in this case for 
damages to lots numbers nine to fifteen, and 
twenty-five to twenty-eight, inclusive, in block 110; 
is that correct? A. I am bringing an action for 
damages, with the exception of the two lots that 
the Borough own there; I own the rest of those. 
This map is laid off-

Q. I am just asking you what you are suing the 
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Borough on. Are you suing the Borough for the 
damages to lots nine to fifteen? A. Yes, sir. 

Q. And twenty-five to twenty-eight, inclusive? 
Correct? A. I am; yes, sir. 

Q. Now, do you know who owns lots 29' and 30? 
10 A. The Borough of Northvale, I understand. 

Q. And the pipe line that you spoke of, com-
ing down Paris Avenue,- A. Yes. 

Q. Paris Avenue is shown on this map at that 
place, is it not; that portion of Paris Avenue 
shown on this map? A. It is. 

Q. After this pipe line was put in, you say that 
a great deal of water came through this pipe line; 
is that so? A. It did; yes, sir. 

Q. And flowed over your property? A. It did. 
20 Q. You are now bringing suit for? A. I am. 

Q. And it flowed over property, number 29 and 
30 lots? · A. It did. 

Q. It flowed over Charles Street? A. It went 
down that way. I suppose it flooded it. 

Q. Charles Street. And the end of this pipe, 
where would you say that it ends on this map; can 
you indicate about where it ends, with this lead 
pencil? A. I can indicate sornewhere near it; yes, 
sir. 

3u Q. About where? A. The pipe line ends 
about-

Q. This is Union Street (indicating)? A. Yes. 
Q. And this is Association Street (indicating)? 

A. Yes, sir. I will get Association Street, and I 
will go back 100 feet. 

Q. Here is Association, Paris Avenue (indicat-
ing) ? A. Yes. 

Q. About halfway between the block, is it not? 
A. Something like that; yes, sir. About right in 

40 there, see (indicating)? 
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Q. I see. So that, when this water came through 
there,- A. Yes. . 

Q. -through this pipe, and it flowed and flood-
ed your premises, it also flooded lots 29 and 30 
in block 105, did it? A. I could not say as to so 
much of that, that it did. It flowed all along my- 1 o 

Mr. Mackay: I object on the ground that 
that is immaterial. There is no action 
brought here by the owner , of lots 29 and 30. 

The Court: I will allow that. 
Mr. Mackay: Exception. 

Q. Would you say that it flowed over on the 
south side of Paris A venue, too; so much water 
that it flowed all over? A. This spring-

Q~ No. I am talking about the time in ques- 20 
tion. A. I all}. talking-I am telling you when it 
did do it. 

Q. W 'ell, I am talking about when it did do it. 
When it did do it, did it flood over on the south 
side of Paris Avenue? ' A. Up to nineteen and 
twenty-six-

Q. I ask you to answer my question. When 
it flooded, did it flood over on the south side of 
Paris Avenue prior to 1926? A. It did not. 

Q. Then you mean to say it only just flooded 30 
your lots? Were your lots the only ones that 
were flooded at the time you speak of? A. My 
lots, and the lots that was below me, naturally, 
got its dose; also. 

Q. Well, you did not own those lots? A. I did 
not, no. 

Q. And you did not own Charles Street, did you? 
A. I owned all the rest of the property on that 
side of the street with the exception of those two 

· lots. 40 
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Q. You did not own Charles Street, did you? A. 
I owned both sides of the street. 

Q. You did not own the street, did you? · A. 
No. 

Q. And this water flowed over Charles Street, 
did it? A. I should judge it did, yes. 

Q. It certainly did? A. Yes. 
Q. And it flooded to the west of you, did it not? 

A. To the west of me? 
Q. To the west of your lots? A. I cannot ac-

count for flooding. west of m~. 
Q. There is a street just west of you called 

Union Street upon that map? A. Yes, sir. 
Q. Did it flood over that street? A. It probably 

did, yes. 
Q. Well, will you say that it did not? A. Well, 

I am giving you-saying that it did. 
Q. It did? A. Yes, sir. 
Q. At the time you speak of, this water flooded 

over Union Street, at the time; flooded over your 
property? A. It flooded over Union Street, and 
then run in on my property. 

Q. It flooded over Paris Avenue too, did it not? 
A. No, it didn't flood over Paris Avenue, no. · 

Q. It flowed over Union Street; is that correct? 
A. It flowed down Union Street. 

Q. And over property of other people than 
. yours? A. No doubt of that. 

Q. No doubt of that? A. Yes, sir. 
Q. Numbers of other people? A. I do not know 

about the numbers. I could not say that. 
Q. Well, did it flood properties-lots in block 

lOIS:? A. I could not say. 105 is a little higher 
than what my property is. I could not say whether 
it did or not. 

Q. Well, the end of this pipe was about between 
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the division line of block 105? A. Yes. But the 
end of this pipe is much higher grade than what 
it is down 100 feet away from it. 

Q. Well, the lots to the west, on the west side 
of Union Street, are about on a level with your 
lots nine to fifteen; isn't that so? A. On the east 
side of Union Street? 

Q. On the east side of Union Street, yes. A. 
On the eas~ side of Union Street? I am on the 
east side. 

Q. I say, the lots on the west side of Union Street 
are about on a level with your lots on the east 
side? A. The lots on the west side is a little higher 
than mine. 

Q. A little higher? A. Yes, sir. 
Q. But you wouldn't say that those lots were 

not flooded at the same time that yours were? 
A. Well, I will say this: I will say that the water, 
the most body of the water would come down 
what you would say Union Street, and there it 
would break over at Union Street which, if you 
look at the pictures, you will see where it did break 
over Union Street, and you can see that it not only 
broke over Union Street, but it broke over from 
there down. The body of the water then started 
to work off. 

Q. And the water also went along down toward 
the brook, did it not, when you had heavy rains? 
A. Well, it went down onto the meadows. 

Q. Into the meadows? A. Yes, sir. 
Q. To the east of you? A. To the east of me. 
Q. And the brook would also overflow, would 

it not? A. I could not say that the brook would 
overflow; it would, probably, at times. 

Q. Well, did it? A. I have noticed it on the-
on the other side of the street to it. 
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Q. You spoke about Mr. Muzzio owning some 
land opposite your property on the south side; 
1s that not so? A. I spoke of Mr. Muzzio living 
on Association Street. 

Q. Yes. And you spoke- A. On the-
Q. -about him owning some property there, is 

that so, that he did own some property opposite 
yours? ,A. Not-not opposite my place. When I 
spoke of Mr. Muzzio, in reference to me being 
at this drain, and Muzzao being in his yard. 

Q. Well, did this water that you speak of flow 
over on Mr. Muzzio's lot, too? A. Not on Mr. 
Muzzio's property, no. 

Q. It did not? A. It did not. 
Q. I see. So the water did flow over Union 

Street, over Charles Street, and over other prop-
erties beside you, at that time? A. You cannot 
designate just where those streets are. 

Q. Is that so? A. I could not designated Charles 
Street, only through measurements. Union Street, 
in front of me, I can designate, and~ 

Q. Well, how far east of your property is Charles 
Street? A. Well, it is supposed to be-from Union 
Street to Charles Street, is 200 feet. 

Q. And you had a lot facing on Paris Avenue, 
100 feet in width, running easterly from Union 
Street; is that so? A. Running easterly from Union 
Street; yes, sir. 

Q. So that Charles Street was 100 feet farther 
east? A. Yes. 

Q. Now, you know, then, where Charles Street 
is, don't you? A. I do; yes, sir; 1-
. Q. And you know that the water that you are 

complaining of flowed over Charles Street- A. 
Well,-
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Q. -at the same time that it flooded yours? 
A. Sure; a certain amount of it, yes. 

Q. Yes. Now, your buildings that you speak 
of were partly upon lot number 30, is that not so? 
A. According to your plans, you say-not the main 
building, nut just only a shed and part of the 
sand bin that I have on the other side. 

Q. Well, I will show you a sketch and ask you 
if that is a_ fair representation of your property, 
lot numb.er 15-, lot number 30, Charles Street and 
Union Street, and the end of the cobble stone pipe, 
or the end of the pipe and the cobble stone gutter 
along the front? A. · (Ref erring.) Yes. 

Q. Is that a fair representation? ' A. That is; 
yes, sir. That is a fair representation. 

Mr. Mattocks: I will mark it for iden-
tification. 

(Sketch marked Exhibit D-2 for identifi-
cation.) 

Q. Now, looking at this map, will you say where 
your buildings are? A. My buildings is running 
right along Paris Avenue, right off of Union Street, 
about right in that section there (indicating). 

Q. And isn't it a fact that part of your build-
ings are on lot number 30, shown upon this sketch? 
A. None of the permanent buildings. 

Q. And part of your structures? · A. Part of the 
shed that is over the concrete mixer setting right 
iri there is probably on the Borough property. 

. Q. And, as a matter of fact, your concrete mixer 
itself is on Borough property, is it not? A. I never 
knew it was until you said so this morning. 

Q. Will you say it is not? A. I don't say it was 
not, because I didn't measure it, but I-in fact, I 

10 

20 

so 

40 



10 

20 

30 

40 

44 

Albert Arnn, cross. 

thought that those two lots was included 1n my 
property all along; I never knew it until-

Q. Until you started suit, until after you started 
suit? A. Before I started suit, last year, about in 
October, of 1926,. 

Q. As a matter of fact, in your complaint you are 
asking for damages to lots numbers 29 and 30, is 
that so, in block 30, or block 110? A. I did not 
ask damages only on the property where I was 
working on. 

Q. And that includes lots 291 and 30? A. I am 
not asking on this property. 

Q. You do not know anything about what your 
complaint contains? A. My attorney will tell me 
just what-he has charge of that. 

Mr. Mackay: In view of Mr. Arnn's state-
ment, I ask to strike out of the complaint 
lots 29 and 30. 

The Court: So ordered. 
lVIr. Mackay: \Ve make no claim for dam-

ages to those particular lots. 
The Court: So it is lots 9 to 15, and 2.5 

to 28, inclusive. 

Q. Now, where you took the sand out of this 
hole, you deposited it upon lot number 30, did you 
not? A. According to that plan, I have been using 
it; yes, sir; part of lot number 30. 

Q. You won't say that you did not put it on lot 
number 30, will you? A. No, I won't say I did not, 
no, no. 

Q. And it was this sand that you dumped on lot 
number 30 that you used in your business? A. 
Part of it, yes. My-

Q. You had a lake, so to speak, on your property? 
A. I built a lake on my property; yes, sir. 
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Q. You built it? A. I dug it out. 
Q. How did you build this lake to start with; how 

did you do it? A. My two sons and I. Shall I go 
into details of when it was and so on? 

Q. Well, there was top soil there, was there not? 
A. Sir? 

Mr. Mackay: Answer the question. 

A. (Continuing) Yes. I cleaned off the top soil, 
which was about a foot of black soil. 

Q. About a foot of top soil? A. Yes, sir. 
Q. And you took that off? · A. Then I taken and 

started with a-just using a small hoe; I had to 
take a lot of it out by hand. 

Q. And then you took out the sand? A. After 
taking off the top soil, I started in on the sand. 

Q. You took out the sand? A. Yes, sir. 
Q. And you used this sand in the manufacture 

of your concrete products? A. I did. 
Q. And how large a place did you make there? 

A. I had a hole that was as it is now. 
Q. Well, was it any larger than it is now? A. 

No. But I am saying, each year, naturally, it has 
made it larger .. 

Q. Yes. How large is it now? A. It is, running, 
I think-I just call it on the west side, facing on-
on the west side, it is about 65, feet wide, I should 
judge, running back about 65- or 70 feet, running 
east. 

Q. So that the hole now is about how big, 40 
by 60? A. 60 by almost 70, I think, I should judge. 

Q. About 60 by 70? A. Yes. That is in the 
front, but it runs off more-it runs narrower in the 
back. 

Q. Well, the area, will you say, was about 60 by 
70, is that correct? A. Well, it might be. 
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Q. And how deep is it? A. Well, I could not say 
how deep it is n'ow. 

Q. How deep was it? A. In some places, it was 
more than 9 feet. 
. Q. More than 9, feet? A. Yes, sir. 

1 o Q. And in some places ., it was what, two feet? 
A. The greater area, that is, over the greater area, 
it was practically running on the average of say 
seven~seven feet, I should judge. 

Q. About seven feet? A. As a whole. 
Q. You would say it averaged about seven feet? 

A. That was the depth when we last quit pump-
ing sand. 

Q. Yes. And you say you took out 100 yards a 
day? A. When we pumped sand, we timed it on 

20 the last pumping, my two sons did the pumping 
themselves ., and they timed themselves. just to see 
how fast they could get it out. 

Q. I am not talking about how fast you could 
take it out. A. Well, I am giving you-

The Court: No. We want to know the 
quantity. 

The Witness: The quantity, that time, 
they taken out 100 yards in less than a day. 

30: Q. Well, how long did you work at this place? 
A. Sir? 

Q. How long did you work there? A. How long 
the work day was? 

Q. How long were you working at this place 
taking out sand? A. Well~ we only taken out sand 
just as we wanted to use it. 

Q. Well, you did not work every day? A. Tak-
ing out sand, no. 
- Q. And how many days did you work in a year? 

40 A. Well,-
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·-Q. In 100:2, we will say; how many _days did you 
work? A. I could not tell you the exact number 
of days, . because there was rainy days, and so on, 
that we could not-we did not work. 

Q. Well, how many men did you have working 
there? · A. In 1922, I had two men and myself 
a greater portion of the time, and part of the time 
I probably had one or two extra at different times. 
· Q. Well, can you tell us how many cubic yards 
of sand you took out of that hole altogether? A. 
I could not 9 no, sir. 

Q. You cannot tell us? A. No, I could not, just 
how many had been taken out. 

Q. Well, can you calculate now how many cu-
bic yards you have taken out of that hole, if it is 
60 by 70, and 7 feet deep? A. Not off-handed; no, 
sir. 

Q. You could not tell us that? A. No, sir. 
Q. Well, you would be surprised to know it was 

about ten thousand yards? A. It might be. 
Q. Cubic feet, I mean. A. Yes. 
Q. And how many cubic feet in a yard? A. 

Twenty-seven, isn't there? 
Q. And how many yards would you then have? 

A. How many yards, what? 
Q. How . many yards would that make, about 

five hundred yards? A. Well, it would be five 
times the amount, if you want to work it out. 

Q. Wouldn't that be about five hundred yards? 
A. Well, I will say it is. 

Q. So that in three years' work there, you only 
took out five hundred yards of sand, is that true? 
A. Well, we are not saying that-that has only 
been five hundred yards of sand. 

Q. Well, what would you say that the quantity 
is? A. Well, because the sand runs in pockets, I 
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couldn't tell you just exactly how much; there is 
places where the sand is much deeper than what 
it is in others. I never give it a thorough measure-
ment. I am just giving you approximate. 

Q. Well, we are approximating; we are asking 
your approximation. You say it averaged about 
seven feet deep by sixty feet long and seventy feet 
wide? A. Yes. 

Q. Now, can you explain to this jury whether 
there is more than five hundred yards of sand in 
that capacity, in that space? A. No. 

Q. You could not say that, could you? A. If 
that is-

Q. You won't dispute it, say in three years, you 
only used five hundred yards of sand? A. About 
that. 

Q. As a matter of fact, you discontinued manu-
facturing your products before December, 1927, or 
19'25, isn't it so? A. No, sir. 

Q. Didn't you tell various people in Norwood or 
Northvale that you had discontinued manuf actur-
ing your products? A. I did not. 

Q. You never told anybody that you discon-
tinued manufacturing your concrete blocks? A. I 
told them that-at 1925, that parties wanted some 
blocks, and I told them, I says, "Now, I am build-
ing a house of my own, and I am using all of my 
concrete blocks, and I am using all of my material 
that I have on the yard, that is in the block line 
or something similar to other blocks that I use," 
I said, "I am using them on my own place; I am 
building a house in Norwood." Different parties 
told me, and I says,-! told them that I couldn't-
wouldn't make any blocks for nobody then, be-
cause I was too busy on my house in Norwood. 
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Q. When was that? A. That was in 19125, along 
about-let us see. I was working in October. 

Q. And that was before this drain was put in? 
A. Before the drain was put in. 

Q. That you told somebody in Northvale that 
you had no blocks for sale? A. I couldn't recall 
who I told, or anything like that. I might not have 
told anyone. I couldn~t say that. 

Q. I am asking you what you did tell somebody? 
A. Yes, I did; whether in Northvale or not, I 
couldn't say. 

Q. But you did tell somebody or other who came 
from Norwood or Northvale that you had no 1nore 
blocks for sale? A. At that time. 

Q. In October, 1925? A. At that time. 
Q. And that was before this drain was put in? 

A. Yes. 
Q. Correct? A. Yes. 
Q. And you could have manufactured your 

products with other sand, couldn't you? A. I 
could not, no; not at my place of business. 

Q. You could not manufacture your products 
with any other sand? A. Not in my place of busi-
ness, no. 

Q. You could not buy sand? A. I could have 
bought the sand, yes. 

Q. And had it delivered there? A. Had it de-
livered there. 

Q. And you could have manufactured your 
products? A. No, I could not. 

Q. You could not? A. No, sir. 
Q. Isn't it a fact that the only reason why you 

stopped manufacturing blocks was because you 
could not pump any more sand? A. (No response.) 

Q. What is the matter, can't you answer the 
question? A. Well, I am just collecting my mind. 

10 

20 

30 

40 



50 

Albert Arnn, cross. 

Yes, I had to stop because I could not pump any 
more sand. 

Q. You could not pump any more sand? A. 
Why, certainly. 

Q. I see. And the water that flowed over your 
1 O lots was only when they had heavy rains; isn't 

that so? A. That is where the main trouble was!) 
the heavy rains. 

Q. Now, prior to the installation of this drain 
along the north side of Paris Avenue, isn't it a 
fact that the water came down Paris Avenue be-
fore that? A. Not to any amount. 

Q. It did not flood over your proP,erty? A. Not 
to any amount. 

Q. Not to any amount? A. No, that it would 
20 stop me from working. Of course, naturally, there 

was a little bit of rain water. . 
Q. vVell, the water did not stop you from work -

ing, did it? A. It certainly did. 
Q. Didn 't you work right in this lake? A. I 

could no t manufacture in the like. I manufactured 
in the sheds and the shop. 

Q. Do you mean to tell this jury that the water 
was so extensive after this pipe line was put in 
that it flooded your buildings away? A. It flooded 

30 my buildings, yes, sir, and destroyed property in 
the buildings. 

Q. And how high are your buildings? Are they 
above Paris Avenue? A. No. They are not above 
Paris A venue. 

Q. They are not? A. No. 
Q. And when the water was so high that it 

flooded your buildings, it extended all over the 
swamp. didn't it? A. It did. 

Q. After the pipe was put in? A. After the pip~ 
40 was put in. 
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Q. It :t:ooded all over the whole swamp, didn't 
it? A. It would have to; yes, sir. 

Q. That is, over Charles Street, and Union Street, 
and dozens of other properties owned by different 
people? A. I owned all in that section. 

Q. That is so? You did not own the corner? 
A. I did not own them two lots, but I owned all 
the rest of it. 

Q. No. Bqt you did not own the property down 
near the brook? A. I owned within a couple of 
hundred feet of the brook. 

Q. Do you say you had a tax title? A. I had; 
yes, sir. 

Q. You do not own it? A. Well, I have the title; 
I am holding possession of it. 

Q. Well, now, prior to this pipe being put in, 
you say that there was no water, practically, com-
ing d0wn Paris Avenue at all? A. I manufactured 
right along each year up to 19125 without being 
bothered with water. 

Q. Isn't it a fact that there were two pipes under 
the railroad carrying this same water under, the 
pipes under the railroad? A. Not to my knowl-
edge, there wasn't. 

Q. You do not know whether there was or 
whether there was not? A. Not to my knowledge; 
no, sir. 

Q. So that there wasn't any water running down 
Paris Avenue from the railroad, east, prior to the 
putting in of this pipe? A. I am not familiar with 
that end of it up there so much as to say that 
there was. 

Q. I said, running east from the railroad. A. 
Running east from the railroad? 

Q. Toward your property? A. Sir? 
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Q. Toward your property? A. The water, acer-
tain an1ount of it, I guess, was. 

Q. Wasn 't there water on the south side, run-
ning down in the ditch? A. When the ditch was 
open so you could get out. 

Q. Doesn't it run there now? A. A certain 
amount, yes. 

Q. Doesn't it flood over the south side of Paris 
Avenue now? A. Which ditch are you relating to 
now'! 

Q. The ditch on the south side of Paris Avenue. 
A. lt runs down Paris Avenue, yes, and it runs-

Q. And it floods the swamp just opposite your 
property now, doesn't it? A. What comes down 
there runs in there. I do not know how much 
comes in there, whether it would be flodded or not. 

Q. Before the pipe was put in, didn't the water 
come down the ditch on the north side,, the same as 
it is now coming down on the south side without 
a pipe? A. Something similar, I should judge. 

Q. Some? A. Yes. 
Q. But not enough to flood your property? A. 

No. Because I could handle it from running into 
1ny property, I diverted it around to the far end. 

Q. Well, you could manufacture blocks, then, you 
say, if it had not been for the water interfering 
with your machinery in your buildings? That is 
your answer? A. I-not only the machinery, but 
in making my products I had to make them on the 
ground. The tile had to be made upon the ground ~ 
and when it would flood over, naturally, the water 
would come in there, and if the tile was just freshly 
made, it would naturally melt right away; the 
water would melt them right down. 

Q. And, of course, your property is not flooded 
now, is. it? A. Not today, it isn't, no. 
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Q. Well, it has not been? A. It was a few days 
ago in that heavy rain, the water was-was pretty 
bad there. 

Q. Well, it is only when you have heavy rains 
that this occurs? A. The worst, yes. 

Q. What did you do with your machinery? A. 
Sir? 

Q. What did you do with the machinery that you 
say was in the building? A. I had it in the other 
building there. 

Q. ,vhat have you done with it? It is not there 
now, is it? A. Yes. It is right in the other building 
in front there. 

Q. Oh, all the machinery you have or had at any 
time is there now? A. With the exception of a few 
pieces that I have at home. 

Q. Just a few pieces that you have at home? A. 
Yes, sir; and the rest of it is there. 

Q. So that your manufacturing plant, as it was, 
is there now, practically? A. Yes, sir. 

Mr. Mattocks: That is all. 

By the Court: 

Q. Just a minute, Mr. Arnn. A. Yes, sir. 
Q. I am interested in knowing about this drain. 

You spoke of a drain laid by the Borough? A. Yes, 
sir. 

Q. Have you examined that? A. Examined it? 
Q. Yes. A. Yes, sir. 
Q. Will you describe it? A. I can describe it. 

It is a 15-inch drain running from Shearer Street 
down past 111y property to Charles Street. The 
drain is a 15-inch vitrified clay pipe, is laid within 
125 feet of my property. Then it runs off in a little 
open ditch, which is a little cobblestone gutter, 
from there down by my property. 
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Q. What other property does the water flow 
over? A. The Borough has the far end of my-on 
the saine block as mine, that is on the-10O feet 
aloncr Paris Avenue, the Borough owns two lots, 

5 

where that flows over. But the rest of the property 
around-pardon me; shall I go on? 

Q. That is all right. A. The rest of the property 
around there, with the exception of those two lots, 
belongs to me. I am in possession of it. 

Q. Well now, whose land other than yours is 
flooded by this water which comes through the 
drain? A. Well, I could not say just how far that 
water reaches over. 

Q. Well, does it flood the community generally 
there? A. It takes in all of that section. 

Q. All right. 

Redirect examination by Mr. Mackay: 

Q. And do I understand, Mr. Arnn, that that sec-
tion is held by you under your certificate, with the 
exception of these two lots that are owned by the 
Borough? A. Yes, sir; that is for quite a distance 
down. 

Q. To what extent, to what dis_tance? A. I have 
a four and eight-tenths acre piece of property in 
there. It joins that, right into this property, see?' 
And then it is cut up in lots. 

The Court: Just a minute. You are not 
setting those areas up as being damaged. 

Mr. Mackay: No; no, I am not. 
The Witness: Shall I proceed? · 

Q. Yes. A. I owned down to where the Standard 
Oil Company has-joins on the property on the 
north side. That is down, say, about-let us see; 
it must be seven or eight hundred feet along Union 
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Street, you see? Then it comes over, way over to-
I cannot 'just recall the street now, bu·t it is about 
six or eight hundred feet, or probably more, and 
then comes up and has a little offs.et in it, at about 
six hundred-about four hundred feet back of 
Paris Avenue, there is a little offset, and then it 
takes in Paris Avenue, with the exception of these 
two lots. 

Mr. Mackay: That is all. 

CHARLES DIETRICH, sworn as a witness on 
behalf of the plaintiff, testified as follows: 

Direct examination by Mr. Mackay: 

Q. Where do you live, Mr. Dietrich? A. Ridge-
field Park. 

Q. And what is your business? A. Concrete 
business. 

Q. And how long have you been in the concrete 
business? A. The last thirty-five years. 

Q. Are you still in the concrete business? A. 
Yes, sir. 

Q. And who are you connected with today? A. 
With the Walker Cement Products. 

Q. Did you ever see the manufacturing plant 
of Mr. Arnn at Northvale? · A. Yes, sir. 

Q. And when was the first time that you saw 
that? A. Oh, off and on, I have seen it, when he 
first started, and-

Q. And have you ever bought and sold sana? 
A. No. I never bought sand; only I got some 
sand in and tried it out and see what kind of 
quality the sand was. 

Q. You got sand from Mr. Arnn's place? A. 
Yes. 

Q. And you tried it out to see the quality? A. 
Yes. 
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Q. And what have you got to say in your opinion 
about the quality of it for concrete manuf actur-
ing? A. The quality is all right, only you know 
it was too far of a haul. 

Q. Well, never mind that. You say the quality 
is all right? A. Yes. 

Q. You say it is good quality or fine quality? 
A. Yes, sir. 

Q. Or how do you grade the qualities of con-
crete sand? A. Well, you know it is clear, wash 
sand, the way he pumped it out, you know, and 
then the loam, or whatevL'r is in there, why, she 
would run away, and it was just partly near like 
a wash sand. 

Q. Yes. And did you say that you saw this 
sand and took samples of it, or tested it? A. Oh ,. 
that was-he had just about started. 

Q. Well, with reference to December, 1925, was 
it before or after Decen1ber, 1925?' A. Before. 

Q. Can you tell us about how long before? A. 
That I could not recall. I did not-

Q. Now, did you ever go there after December ,. 
1925? A. Yes. I used to go, off and on, there. 

Q. And going back again prior to 1925, did you 
notice the condition of the land and the sand and 
the soil there? A. Well, I will tell you. He 
pumped it up and made a flat bed, see, the sand, 
see in order that he could make the blocks, 

' manufacture on there with the moulds, see, and 
they level it off; that would eliminate pallets or 
blocks, see, to manufacture blocks. 

Q. Yes. A. I had the same thing over here in 
Little Ferry for the Walker Cement Products, see? 
I made them all in the yard; level it off, put 
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sand on; and Mr. Arnn, he started the same way. 
So I sold him some of the moulds where he manu-
factures the blocks with. 

Q. Now, in the manufacturing of cement pro-
ducts , what is necessary? A. Cement and sand. 

Q. Yes. Well, with reference to the condition 
of the place where they are manufactured? A. 
Yes, sir. 

Q. Do you have any particular kind of soil that 
you have to put them on, or manufacture them 
on? A. No, sir; you don't have to have-just par-
ticular soil. You can use pallets, iron pallets, or 
wooden pallets, you see? 

Q. Yes. A. But the pallets generally cost as 
much as the machinery and that. 

Q. Well now, prior to December, 1925, did you 
notice anything about the condition of the prop-
erty that would prevent Mr. Arnn from manu-
facturing concrete products? A. Prior to that? 

Q. Prior to December, 19·25? A. No. 
Q. Was he manufacturing them there, to your 

knowledge? A. Yes; he was manufacturing. 
Q. He was manufacturing then1. Now, after 

1925, December, 1925, did you have occasion to go 
to his place of business there? A. Yes. 

Q. And when? A. I think it was in 1926. 
Q. And what would you say about the condition 

of the property then, at that time? A. I think it 
was around in April, 1926. 

Q. Yes. And what would you say about the 
condition of the property then? A. It was in good 
condition, so far. 

Q. Was it in good condition sufficient to manu-
facture and carry on his cement products business? 
A. Yes. 

Q. Did you go to it after thnt time and notice 
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anything that would prevent him from n1anufac-
turing the concrete products? A. Mr. Arnn called 
me over to see the condition after it flooded - what 
the bed he made floated away. I think that was 
around in May. 

Q. Of what year? A. 19126. 
Q. 1926? A. Yes. 
Q. And did you see the condition that existed 

there- A. Yes. 
Q. - after the bed floated away? A. Yes. 
Q. Did you? A. Yes, sir. .. 
Q. What was its condition? A. Well, he couldn't 

go ahead unless he filled it up again. 
Q. And in order to fill it up again, what would 

he have to do? A. He would either have to pump 
sand, or go and start making his products on 
pallets and other machinery. 

The Court: What was that? He would 
have to what? 

The Witn ess: You know, they 1nanufac -
ture-over here, we have got-we are mak-
ing all the blocks on pallets, and then we 
put them in the steam room, you see and he 
had a different system, see? He dumped 
them on the ground, which I . got photo-
graphs of it, which my yard in Little Ferry 
was-

The Court: Never mind that. Tell us 
what you saw there. 

Q. You say he had a different system. What do 
you mean by a different system? A. You know,. 
he would take the mould and dump them right 
on the ground and strip it and leave it dry there,. 
see? 

Q. Was that a proper way to manufacture ce-
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ment products? A. I have done it; and, of course, 
if you have got a small yard, why, it is more profit-
able. 

Q. It is more profitable? A. Yes, a srnall yard; 
but if you want to run it where you manufacture 
thousands of them, why, it would not pay. 

Q. With reference to his yard, would you say 
his was a small yard or a large yard? A. His was 
a smaller yard. 

Q. A small yard. So his method of manufactur-
ing cement products or concrete products you 
would say was the proper method? A. For a s1nall 
starter, yes. 

Q. Now, what was there that you saw after De-
cember of 1925 that prevented him from carrying 
on his concrete business? A. As I say, he would 
have to fill up again; if any rain would come, or 
a flood, why, it would be the same thing again, 
see? 

Q. Yes. Well now, do you know what caused 
that condition there to exist? A. The-from what 
he showed me, where the water was coming down 
there. 

Q. Could you see that? A. Yes, sir. 
Q. You could see that? A Yes · . , sir. 
Q. Now, when you saw the place prior to De-

cember, 1925, was it in that same condition that 
he could not manufacture his products at any 
time? 

Mr. Mattocks: It seems to me, your Hon-
or, this witness is being led considerably in 
this case. 

The Court: Yes. You are leading the 
witness, Mr. Mackay. 

Mr. Mackay: Well, I do not intend to, 
your Honor please. 
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Q. Supposing you tell us, then, the condition of 
his property prior to 1925? I think I have already 
asked you that question. 

The Court: You have covered that. 
Mr. Mackay: You may cross exan11ne. 

Cross examination by Mr. Mattocks: 

Q. Where is your place of business? A. I a1n 
with the Walker Cement Products now, at Little 
Ferry, New Jersey. 

Q. Little Ferry? A. Yes, sir. 
Q. You say you used to buy sand from Mr. Arnn? 

A. I never bought sand. I got some sand there just 
to try it, see? 
_ Q. Oh, you just went up there to try some of the 
sand? A. Yes. I got a couple of yards there, and 
I made some blocks of it. 

Q. It did not make any better blocks than any 
other sand, did it? A. Well, it made a nicer look-
ing block, see? 

Q. You couldn't get any more money for it, could 
you? A. No. 

Q. It did not make much difference whether you 
got the sand here, there or somewhere else, did it? 
Yes, or no? A. No. It was good sand all over. 

Q. When you went up there and you saw this 
place flooded,-you did go there, didn't you? A. 
Mr. Arnn took me up there-

Q. Yes. A. -to look at it after. 
Q. And you say the place was flooded over there, 

don't you? A. It was not flooded, but it was 
washed away, what he had before there, see? But 
there was no water on the place at that time when 
I was there. 

Q. Oh, there wasn't any water there when you 
w·ere there? A. No. But all the bed what he had 
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for to manufacture the blocks, that was washed 
::iway. 

Q. You did not see any water on the property at 
all? A. I couldn't say that I seen water there. 

Q. You didn't see any water? A. It was all 
soggy. 

Q. You did not see any water flooded over the 
land when you were there? A. No, sir. 

Mr. Mattocks: That is all. 

Redirect examination by Mr. Mackay: 

Q. But you say you did see evidence of-

Mr. Mattocks: I object to the witness be-
ing led. 

The Court: No. He said he saw it soggy. 
The Witness: Soggy, the way you walk, 

it was soggy; it wasn't flooded. 

Q. What did you mean, when you said, in an-
swer to Judge Mattocks' question, that the place 
was washed away? A. Because he filled it up and 
levelled it off, you see, and when Mr. Arnn asked 
me to come up and take a look at it, I seen it, it 
was flooded away, see? 

Mr. Mackay: That is all. 

Recross examination by Mr. Mattocks: 

Q. How do you know it was filled up? A. What? 
Q. How do you know that it was filled up? A. 

My God! I was there, and I seen him fill it up, 
and I can see where a place is filled up, levelled 
off, and then I can see afterwards it is washed 
away. 

By the Court: 

Q. You saw it filled up? A. Sure. 
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By ~Ir. Mattocks: 

Q. You do not know whether he carted the dirt 
away after he put it in there, do you? A. No. I 
wasn't no watchman there. 

Q. He might have carted the dirt away? A: ~e 
l O might have done that. I wouldn't say he did it 

or not. 
Mr. Mattocks: That is all. 
Mr. Mackay: That is all, Mr. Dietrich. 

CHARLES ARNN, sworn as a witness on behalf 
of the plaintiff, testified as follows: 

Direct examination by Mr. Mackay: 

Q. Mr. Arnn, are you the son of the plaintiff in 
2 0 this case? A. Yes, sir; I am. . 

Q. And did you work with your father at his 
place of business on Paris Avenue in Northvale_? 
A. Yes. My father and I started the place of busi-
ness. 

Q. And when did you start with your father 
there? A. Why, we started in the latter part of 
March or the first of April in 1922. 

Q. And how long did you contin~e to assist your 
father in the business? A. I assisted my father 

3(J until September, 1923, when I went to sch?ol. 
Q. When you went to school? A. Yes, sir. 
Q. And when did you return from school? A. 

Well I-that was my first year at college. I worked 
with' my father vacations, all vacations, and I 
worked with him the following year. I stayed out 
of school the second year. 

Q. You stayed out of school the second year? 
A. Yes, I did. 

Q. That would be what year? A. That would 
4o be 1924. 
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Q. 1924. And what kind of work- A. I beg 
your pardon. -That would be 1923. 

Q. 1923. And what kind of work did your 
father do there? A. My father pumped out sand, 
sold some, and used most of it for manufacturing 
concrete products. 

Q. And he was manufacturing concrete products 
from 19'22 on, was he? A. Yes, he was, up until 
December, 1925. 

Q. Now, were you there in part of 1925? A. 
Yes, I was. I was there the summer of 1925. 

Q. The summer of 1925? A. Yes. 
Q. And during the time that you were there and 

assisting your father, was he ever prevented from 
manufacturing his concrete products by reason of 

· the surface water flowing on the land? A. No. 
He never was prevented, because we had filled in 
the place, and there was not any-we were not 
troubled at all by water. 

Q. You had no trouble at all? A. No. Not a 
bit of trouble. 

Q. Now, in manufacturing concrete products, 
where did your father place them? A. Well, my 
father manufactured many different types. Most 
of our business was done-welJ, I should say, with 
blocks, at first; we started making blocks at first; 
and these blocks would have · to be dumped over 
there on the ground, and this yard, of course, had 
to be level, a level, hard, sand-packed yard. 

Q. Yes? A. And it was absolutely essential be-
cause it was that type of machine. 

Q. And was that done while you were there as-
sisting your father? A. Yes. I helped do it. 

Q. You helped to do it. Now, did you see your 
father's place of business after December, 1925-? 
A. Yes. I saw it every time I was home. 
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Q. You saw it every time you were home. And 
what would you say, then, in December, 1925, 
about the condition of the land? A. It was im-
possible to go on as we had been going on. There 
was no question about it. 

Q. Why? A. Why, because-
Q. Yes? A. -the yard had been washed away, 

and I was up there several times when it was rain-
ing, and the water comes in from the open ditch 
right across the yard, and if you ever filled it in, 
it would only wash away again. 

Q. Do you know of any reason why the water 
came in after December, 1925, in any greater quan-
tities than it did prior to that time? A. Yes. Prior 
to that time, the water west of the railroad track, 
draining the hill, coming down Paris Avenue 
would-

Q. Well, now,- A. -run along-
Q. -when you say west of the railroad tracks, 

supposing you just step down and point out to the 
jury on the map from the point that you mean 
down to the railroad track? A. This is west on 
this map (indicating), is that right? 

Q. Yes; this is west (indicating). A. Yes. This 
is west (indicating). Why, the water coming here ·, 
as I understood it,-

Q. What you saw? A. What I saw was this: 
that the water coming down from the hill, this be-
ing a grade-Northvale is on a hill-from t~e rail-
road track going west, coming down the hill here, 
the water would reach the railroad track, and most 
of it, if not all of it, would go in a northerly direc-
tion up this way (indicating), as a matter of fact, 
along both-along the railroad track at this point, 
on the western side, there is a drainage ditch. 

Q. There is a ditch there? A. There is a large 
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drainage ditch, and that took care of this water. 
So that when these culverts were put under the 
track, why, what happened-and this was cut off-
what happened was this: you would get an enor-
mous pressure of water from the hill that way, be-
cause this would drain this whole hill section, and 10 
this enormous pressure would come down through 
the culvert and out into an open ditch with tre-
mendous force. 

Q. Now, when you ~peak of the culvert, what do 
you mean? A. I mean a 15-inch vitrified pipe. 

Q. Well, which culvert are you referring to now? 
A. I mean the culvert under the~the culvert that 
drained the hill across from this point on Sharer 
Street, down to this point here (indicating). No. 
This point here (indicating), right east of the bor- 20 
ough property. 

Q. That is about how far from your father's 
place of . business? A. That is-well, I should 
judge a hundred or a hundred and ·twenty-five 
feet. 

Q. Now, prior to the construction of that drain 
or culvert, did it come down, all the way down 
from Sharer Street across the railroad in the same 
quantity? A. What do you mean? 

Q. The same quantity of water come down be- 30 
fore the construction of that drain? A. I do not 
quite und~rstand your question. 

Q. Well, I will reframe it. I will withdraw that. 
~rior to the construction of the drain,- A. Yes, 
sir. 

Q. -which ended about 125 feet from your 
father's property, did the same amount of water 
come down across the railroad track to your 
f ~ther~s property? A. Why, there wasn't any no-
ticeable water before that construction; but after 4o 
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the construction is when the water just gushed 
down with force, tremendous force, taking about 
everything it had with it; even the embankment 
they put in later which, if you were up there, you 
will notice it has practically disappeared. 

Q. Now, you say it came down with greater 
force. And then did it flow on your father's land? 
A. Yes, it did. It flowed on my father's land, be-
cause the ditch-I do not think the ditch was ade-
quate enough to take care of that volume drain-
ing the whole hillside. 

Q. Do not tell us what you think. The water did 
flow over onto your father's land, didn't it? A. 
Yes, it did. 

Q. Now, do you know whether the Borough did 
anything to-just listen to my question, now-
whether the Borough did anything after they con-
structed that culvert to protect your father's place 
of business there? A. Yes. I happened to be 
home when they did it. It was Easter, my Easter 
vacation of this year, April. And I happened to 
go up to the plant one day to look it over, and 
I noticed a-supposedly Borough contractors-I 
know they were working for the Borough, with 
big truck loads of dirt, perhaps,-yes, dirt, and 
they had began to construct a bulwark by a mound 
of dirt on the north side of this open ditch, so that 
it would, to a certain extent, prevent the water 
from flowing over my father's place of business; 
but this was merely a bulwark of just plain earth. 
It was raised perhaps two feet, maybe not quite 
so much, above the surf ace of the open ditch, 
and it was about four feet wide; but that was 
just loose earth, and I saw them construct that. 

Q. And they built what you call a bulwark, is 
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that right? A. I do not know whether that is a 
good name for that. 

Q. Well, I mean, that is what you saw? A. Yes. 
Q. That is what they did? A. Yes. 
Q. Now, I show you Exhibit P-9, and ask you 

if that is the bulwark; is that bulwark shown in 
that exhibit? A. (Referring.) Yes. This is the 
picture I took showing this bulwark. 

Q. And is that the bulwark that was constructed 
by the Borough in- · when? A. That was con-
structed by the Borough, April, 19Q7. 

Q. Yes. A. I saw it being constructed. 
Q. That was not there prior to April, 1927, was 

it? A. No. It was not. 
Q. And that bulwark, is that still there today? 

A. What is left of it. There is not much left, 
though. 

Q. There is not much left? A. No, sir. 
Q. How high would you say it was in April, 

1927? A. I should say that they piled the dirt 
up two feet, but, of course, that was loose, and the 
first ra~n, it would not be two feet. 

Q. I see. 

Mr. Mackay: Cross examine. 

Cross examination by Mr. Mattocks: 

Q. When you say this water flooded your father's 
land after the pipe was put in,- A. Yes. 

Q. -how much land, how much territory, did it 
flood beside your father's land? A. Why, of 
course, I am not as well acquainted there as my 
father is, but-and I do not know exactly where 
his boundary lines are. 

Q. Well, you know where the end of this pipe 
line is, don't you? A. Yes. I know where that is. 

Q. Well, that is not in front of your father's 
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t · ·t? A No It 1·s at the end of the proper y, 1s 1 . . . 
Bono property. 

Q. And that is about one hundred feet west of 
your father's property, isn't it? A. Perhaps a little 
more than one hundred feet. 

Q. And there is also a street between that and 
the end of your father's property, is it not? A. I 
am not-I think there is, but I-

Q. Do you think this will refresh your recol-
lection as to the locality? · This (indicating,) is 
about the end of the pipe, is it not? This (indi-
cating) is Union Street. Do you know the name 
of the streets up there? A. Well, the streets are 
not there. How can I know the names of them? 
They are only there on the map. 

Q. Well, Association Street is there, isn't it? A. 
Yes; that is there. 

Q. And there is a street near Union Street, isn't 
there? A. Why, I have-I do not know, it is not 
named. 

Q. You do not know? A. There is no street 
there. 

Q. You know where Mr. Buonocore lives? A. 
No, I do not. 

Q. You do not know that his house faces Union 
Street up here? A. No. 

Q. You do not know that? A. Why should I? 
Q. Well, I am asking you, do you know it? A. I 

do not know it. 
Q. I see. A. I do not know where Union Street 

is because I-it is not there. 
' Q. Don't you know it is a street between your 

father's property and the end of this pipe? A. I 
am telling you the only streets I know. 

Q. You do not know it, do you? 
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Mr. Mackay: I think he has answered, 
your Honor please. 

The Court: He said the only street he 
knows-which one is that? 

The Witness: Is Association Street. These 
other streets are not there. They are only 
map streets. 

Q. Well, when you saw this flood which you · 
speak of, did it flood over this lot right at the 
junction, or right at the end of the pipe? A. Not 
right at the end of the pipe. That drain there is 
a little higher and - but after, say fifty feet or sev-
enty-five feet after it left the pipe, it started in. 

Q. To flood? A. Not much, but as it went down, 
it flooded more and more. 

Q. So that, beginning fifty feet, seventy-five feet, 
we will say, from the end of that pipe, it started 
to flood over the land north of Paris A venue? A. 
Yes. 

Q. Is that correct? A. That is right. 
Q. And how far east did it flood beyond your 

father 's land? A. Well, there again I do not know 
the exact boundary of my father's property; of 
course, I don't. 

Q. Well, let us assume that-you know where 
your father's buildings are? A. Yes; I know where 
they are. 

Q. Do you know where the concrete mixer is in 
the building? A. I know where the concrete mixer 
lS. 

Q. Yes. Well, that is at the end of your father's 
building, the east end, is it not? A. It is at the 
end of the second building, the east end. 

Q. Yes. And you have some sand pits, or sand-
places that you keep sand beyond that toward the 
east? A. Yes. There is a sand bin there. 
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Q. All right. Now, did the water flood out that 
far? A. Yes. It did. It could not flood where 
the sand bin was, because at that particular point 
there were-it is a log bin, and the logs would 
prevent it, but it flooded-it rushes past there and 
flooded other property. 

Q. But it did not flood the sand bin, then? A. 
It did not necessarily flood it as much as the rest 
of the property, but water ran into the sand bin, 
I remember seeing it; there was even ice in there. 

Q. In the winter time? A. Yes. 
Q. Well, you did not manufacture blocks in the 

winter time, did you? A. It is entirely possible. 
Q. I am asking you whether you did or not? A. 

Yes. We did one winter there, we manufactured. 
Q. What winter? A. Practically all winter. I 

won't say all the coldest weather, we didn't. 
Q. The water then extended and ran farther east 

than it covered-flooded farther east than that still, 
did it not? A. Some of it did. The majority of 
it, though, did not. 

Q. How far? A. I do not believe it flooded far-
ther than-well, I do not know; I would not say 
exactly. 

Q. How far north did it flood? A. It flooded-
of course, the lake was lower than the surrounding 
property and what happened was, it ran from the 
culvert. 

Q. I asked you how far north it flooded? A. 
Well, the lake is north. 

Q. How far? A. It ran from the culvert into 
the lake, and no farther. 

Q. It did not go any farther north? A. No. It 
ran in to the lake. 

Q. So that your father 's lots nine, ten, eleven and 

•. ·- -
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twelve were not flooded at all? A. I do not know 
where nine, ten, eleven and twelve are. 

Q. Well, they are beyond the lake, aren't they, 
further north? A. 1-1 do not know whether they 
were flooded. 

Mr. Mattocks: That is all. 
Mr. Mackay: That is all, Mr. Arnn. Is 

the Borough Clerk here, Mr. Mattocks? 
Mr. Ma ttock,s : Yes. 

ALBERT T. GUGGER, sworn as a witness on 
behalf of the plaintiff, testified as follows: 

Direct exam.ination by Mr. Mackay: 

Q. vVhere do you live, Mr. Gugger? A. North-
vale. 

Q. And do you hold any position in the Bor-
ough of Northvale? A. I do. 

Q. And what? A. Borough Clerk. 
Q. And how long have you been the Borough 

Clerk? A. Seven years; going on seven years. 
Q. And have you with you the ordinance book 

of the Borough? A. I have. 
Q. For the year 19125? A. I have an official copy 

of the ordinance in the 1ninute book, not an ordi-
nance book. 

Q. You have no ordinance book? A. No. 
Q. But you have the ordinance in the minute 

book? A. Yes, sir. 
Q. Will you just turn to the ordinance in your 

minute book to provide for the draining of Paris 
Avenue from Charles Street to Sharer Street? A. 
I will. I have it. 

Q. And will you just turn to the record of the 
minutes of when that ordinance was introduced 
by the Mayor and Council? A. Yes. 
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Q. You have it? A. Yes. 
Q. Will you read to the Court and Jury ., please, 

from your minutes with reference to the intro-
duction of the ordinance? 

The Court: Well, you had better get the 
ordinance in. 

The Witness: I have the ordinance here. 
The Court: Get the date. 

Q. What is the date of the ordinance, Mr. Gug-
ger, when it was introduced? A. September 17th, 
I believe. September 14th, 1925. 

The Court: 1925. 
A Juror : Can we hear? 
The Court: Turn around so the jury can 

hear. 
The Witness: Do you want it read? 
The Court: Read the ordinance. 
The Witness: (Reading) "An ordinance 

to provide for the draining of Paris Avenue 
from Charles Street to Sharer Street in the 
Borough of Northvale, Bergen County, New 
Jersey, and appropriation of the costs 
thereof. 

Be it ordained by the Mayor and Council 
of the Borough of Northvale that there shall 
be constructed in said Paris Avenue the 
necessary drains and catch basins and their 
appurtenances for the draining thereof in 
accordance with the plans and specifications 
prepared by Hering & Westphal, Borough 
Engineers, and on file with the Borough 
Clerk. That this improvement is hereby de-
clared to be a local improvement, and that 
damages sustained and the benefits confer-
red upon any lands affected by said im-

·.' -
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provement shall be assessed in accordance 
with the statutes in such case made and pro-
vided. That there is appropriated the sum 
of eight thousand dollars, or so much thereof 
as may be necessary, to pay the cost of the 
aforesaid improvement, which said sum or 1 O 
sums shall be raised by the issuance and sale 
from time to time during the course of the 
improvement as may be necessary of tem-
porary loan notes or temporary bonds to 
run, with all renewals thereof, for the period 
of six years from the date of the completion 
of the aforesaid improvement, with interest 
not exceeding 6 per cent. per annum. 

All other matters with respect to the form, 
issuance and sale of said temporary notes or 20 
bonds shall, unless provided for by resolu-
tion, be determined by the Mayor and the 
Borough Treasurer who, together with the 
Borough Clerk, are hereby authorized to 
sign the same and affix the corporate seal 
thereto. 

In case temporary bonds are issued here-
under, the same may be either registered or 
coupon bonds, and if coupon bonds the ,cou-
pons attached thereto shall bear the fac- 30 
simile signature of the Borough Treasurer. 

This ordinance shall take effect immedi-
ately." 

The Court: Does that show when this 
was passed or read? 

The Witness: Do you want the minutes? 
The Court: What? 
The Witness: Do you want the minutes? 
The Court: Yes. 
The Witness: (Reading) "The Clerk read 4o 
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the following ordinance: An ordinance to 
provide for the draining of Paris Avenue 
from Charles Street to Sharer Street in the 
Borough of Northvale, Bergen County, New 
Jersey, and the appropriation of the cost 
thereof. Final hearing of same was declared 
open for comments by Mayor Firenze and, 
after hearing, all concerned declared this 
hearing closed. It was then duly moved and 
seconded that the Clerk give notice of same 
and, on roll call, all councilmen voted in 
favor." 

Q. ,vhat is the date of that meeting, Mr. Gugger? 
A. September 14, 1925. 

Q. And when was the ordinance finally passed? 
A. That was the final passage. 

Q. On September 14, 1925? A. Yes, sir. 
Q. And after the final passage of that ordinancer 

have you any record in your minutes of Mr. Arnn 
appearing before the Mayor and Council? A. I 
have not. 

Q. Do you recall him being present at a subse-
quent meeting of the Mayor and Council? A. 
I do. 

Q. And at what meeting? A. I do not just 
remember. 

Q. Can you give us any idea about when it was? 
A. I could not. 

Q. Would you say it was in October, November, 
December or January? A. Possibly in October or 
November; I ·would not say for sure. 

Q. Was it in January? A. I do not know. 
Q. Do you recall him being present at another 

meeting of the Mayor and Council in June of 
1926? A. I was present at every meeting of the 
Council. 

75 

Albert T. Gugger, direct. 

Q. I beg your pardon? A. I am present at every 
meeting of the Council. 

Q. Yes, you were, I understand. A. Yes. 
Q. I say, do you recall Mr. Arnn being present 

at the June meeting of 19126? A. Well, I would 
not say I recall it. 

Q. You do not recall it? A. No. 
Q. Would you say he was not at a meeting in 

June? A. I would not say he was not, no. 
Q. You would not say he was not? A. No. I 

would not say he was not. 
Q. Have you any record in your minutes of any 

June meeting in which Mr. Arnn appeared before 
the Mayor and Council and entered a protest about 
the condition of his property because of the 
amount of water that had been flowing on the 
land? A. No. 

Q. You have no record of it at all? · A. No. 

Mr. Mackay: That is all. 
Mr. Mattocks: No cross examination. 
The Court: That is all. 

By Mr. Mackay: 

Q. Just a minute, Mr. Gugger. I will ask you 
one more question. A. Yes, sir. 

Q. Don't you recall Mr. Arnn asking you to put 
a record on your 1ninutes that he was present there, 
objecting? A. I do. 

Q. He did say that? A. He did say that. 
Q. Now, does that refresh your recollection as 

to what meeting he was at when he asked you 
to do that? A. It does not. 

Q. It does not refresh your recollection? A. No. 

Mr. Mackay: That is all. 
Mr. Mattocks: That is all. 

.) 
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Mr. Mackay: The ordinance Is In evi-
dence, I assume, your Honor? 

The Court : Yes. 
Mr. Mackay: I would like permission, if 

Judge Mattocks will consent to it, to intro-
duce a copy of what the Clerk has read. 

Mr. Mattocks: Of the ordinance? 
Mr. Mackay: Yes. 
Mr. Mattocks: No objection. 
(Paper marked Exhibit P-10 in evidence.) 

JAMES J. MUZZIO, sworn as a witness on behalf 
of the plaintiff, testified as follows: 

Direct examination by Mr. Mackay: 

Q. Where do you live, Mr. Muzzio? A. North-
vale. 

Q. And how long have you lived in Northvale ? 
A. Well, 25 or 30 years. 

Q. Do you know Mr. Arnn, Albert Arnn, the 
plaintiff in this case? A. Yes, sir. 

Q. How long have you known hirn? A. Well, 
on and off, I have known him for about twenty 
years. 

Q. About twenty years. Do you know where 
his place of business was located on Paris Avenue 
in Northvale? A. Yes, sir. 

Q. Are you familiar with the location of that 
property? A. That is, to a certain extent. 

Q. Do you live anywheres near it? A. Yes; I 
should judge about a distance of say 200 feet,. 
more or less. 

Q. 200 feet? A. More or less. 
Q. Yes. On what street do you live? A. Asso-

eiation and Paris Avenue. 
Q. On the corner? A. Yes. 
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Q. And how long have you lived on the corner 
of Association Street and Parish Avenue? A. Well, 
aJbout-between 25 years. 

Q. And during the time that you lived in North-
vale, did you see Mr. Arnn go to the 1 property 
where subsequently he located his business? A. 
Did I see him? 

Q. Yes. A. Yes; many a time. 
Q. Yes. A. That is, in the past year or so; that 

is previous to being closed down. 
Q. Yes. Did you see him before that? A. Yes. 

On and off, he used to c01ne up and see me. 
Q. And how many years back did you know 

that he went there to the property? 

The Court: How is that material? 

A. Well, I should judge seven, eight or nine 
years, something like that. I used to come up on 
and off to look at his property. 

The Court: Just a minute. 
The Witness: Sir? 
The Court: What is the purpose of this 

testimony? 
Mr. Mackay: On the question of owner-

ship if there should be any question raised 
as to that, to establish a period of more than 
twenty years. 

The Court: You know your title in this 
case is based upon your evidence; you are 
claiming title through this tax title. 

Mr. Mackay: Yes; that is true. 
The Court: You cannot raise adverse pos-

sess10n. 
Mr. ·Mackay: I ask an exception to your 

Honor's ruling. 
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Q. Now, during the time, Mr. Muzzio, that you 
have lived on the corner of Association Street and 
Paris Avenue, did you notice the condition of 
Paris Avenue with reference to the surface water 
flowing down frmn Sharer Street? A. I do not 
know if it come down from Sharer Street, but I 
noticed the condition , yes. 

Q. Well, what was the condition of Paris Ave-
nue with reference to surf ace water before Sep-
tember, 1925? A. Well, it was in passable condi-
tion. The water did not flow from one side of the 
street to the other, what it has done since that 
pipe has been put in. 

Q. Well, then, would you say, after September,. 
1925, the surf ace water has increased in volume? 
A. ·yes. Water goes across the street, comes over 
from the side where Mr. Arnn's place is, over to 
where I live; that is, on the side of where I live,. 
at least. 

Q. Did you ever see it flow over onto Mr. Arnn's 
property? A. Yes. 

Q. And very often? A. Heavy rain, yes, flood 
the place. 

Q. Now, do you remember when the Borough 
constructed this drain from Sharer Street down 
Paris A venue to Charles Street? A. I remember 
when they constructed the drain, but I did not 
know it come from Paris - from Sharer Street until 
I went up there. 

Q. You remember the drain? A. Yes. 
Q. Does that drain run all the way to Charles 

Street? A. I couldn't tell you. 
Q. You do not know that? A. No. 
Q. You have not examined it, have you? A. No. 

I do not know, really, where Charles Street is. I 
have been there where it lays, but I do not really 
know. 
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Q. Are you on the same side of Paris Avenue as 
Mr. Arnn? A. No, sir; on the opposite side. 

Q. You are on the opposite side? A. Yes, sir. 
Q. Well, did you see the surface water flowing 

down on the same side as Mr. Arnn? A. Yes. 
Q. Yes. Now, would you say that the same 

amount of surface water flowed down there before 
this drain was constructed? A. No. 

Q. No? A. No. It never crossed the road be-
fore, to my knowledge, that I can remernber . 

Q. It never did? A. That is, not at that sec-
tion of Mr. Arnn's property. 

Gross examination by Mr. M attacks: 

Q. Well then, you have said that since the pipe 
has been put in, that the water goes over on your 
side of Paris Avenue? A. Yes, it has crossed over. 

Q. And floods your property? A. Not my prop-
erty. 

Q. Whose property does it flood? · A. I do not 
know whose property it is. It is in back of where 
I live. 

Q. Well, a lot of property in the rear of yours? 
A. Shoots over a lot of property in the rear of 
mine. 

Q. Yes. A. Naturally. 
Q. How many acres? A. I could not tell you. 
Q: Are there lots there? A. I do not know 

whether they are lots or acreage, I could not tell 
you. I know there is a lot there. 

Q. Aren't you familiar with the map of the Bor-
ough of Northvale? A. To a certain extent. 

Q. You are a member of the Borough Council, 
aren't you? A. Yes. That is, this last year; not 
when they put that drain there. 

Q. Looking at what I have before you, does that 
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refresh your recollection of whether this is the Bor-
ough 1nap of Northvale or not? A. It looks like 
part of it to me. 

Q. Do you know where you live on that map, 
or where your house is on that map? A. Why, I 

10 will try to show you. 
Q. Well, here is Association Street (indicating). 

Do you live on Association Street? A. Yes. 
Q. Corner? A. Yes. 
Q. You live on the corner of Association Street 

and Paris A venue? A. Yes. 
Q. In Block 104? A. That is what they call it, 

I believe, now. 
Q. The end of that pipe line is halfway between 

Association Street and Union Street, is it not? A. 
20 I never really-I believe it is, but I would not say 

for sure; I believe it is. 
Q. Don't you see it every day? A. I know; but 

I have not taken notice whether it is halfway be-
tween; I know it is somewheres near there. I 
would not take an oath on it. 

Q. Then since this pipe line was put in, the water 
spreads all over both sides of Paris Avenue; is that 
correct? A. Well, it floods Mr. Arnn's place, and 
when it is a real bad rain, I have seen it go over 

30 the road back of my place, that is, I call it-
Q. Does it run over Bono's corner here, these 

lots (indicating)? A. Not in Bono's, because they 
are too high to go there. 

Q. Well, aren't Bono's lots right there (indicat-
ing) ? Lots 30, 29 and 30, in 105? A. It cannot go 
over to Bono's, because he is right-it cannot-

Q. Well, it floods over Charles Street, doesn't 
it? A. I do not know where Charles Street is, to 
tell you the truth. 

40 Q. Do you know where Mr. Buonocore lives? A. 
Yes. 
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Q. Doesn't he live on Charles Street? A. I do 
not know. I know he lives on Association Street. 

Q. It floods over both sides of Paris A venue? 
A. Yes. 

Q. These lots in blocks 111, 119', 110 and 120, is 
that correct? A. Well, I see it flood; it comes 
down on both sides, that is, when it crosses over, 
it is-a heavy storm, it crosses from that drain 
there and goes over to the other side, across the 
road. 

Q. And floods all over the property in the rear? 
A. The property, what? 

Q. East of yours? A. I do not suppose it goes 
all over it. It goes down as far as the drain. I 
have seen it flood over that way, yes, but I couldn't 
say it is all pertaining to that drain. 

Q. Just answer this question: Does it flood over 
Paris A venue? A. Yes, yes. 

Mr. Mattocks: That is all. 
The Court: That is all. 

Redirect examination by Mr. Mackay: 

Q. Did it flood over Paris Avenue before the 
drain was there? A. I say I never seen it at that 
section. I_ have seen it down by the bridge, but 
not up at that section; I haven't seen water fron1 
one side to the other; I cannot say that I did. 

Mr. Mackay: Mrs. Muzzio. 
The Court: What is this, cumulative? 
·Mr. Mackay: Yes. 
The Court: I do not know that you need 

that. You are trying your own case, but if 
it is cumulative, you have the evidence in; 
it is nothing more than repetition, is it? 

Mr. :\1ackay: Whatever vour Honor says. . . 
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It is along the sa1ne line showing the condi-
tions prior and after the construction of the 
drain and culvert. 

The Court: Well, it is pretty well estab-
lished, and if it is only cumulative, I cannot 
see any purpose. 

Mr. Mackay: If your Honor does not want 
it, then I will rest. 

The Court: Well, if you insist, of 
course,-

Mr. Mackay: I do not insist, if your Honor 
believes it is not necessary. 

The Court: Well, it is cumulative; I 
1nean, it is simply repetition of what has 
been said. 

Mr. Mackay: I do not want my client to 
say to me afterwards I did not use all my 
witnesses. That is the only thing. 

The Court: You may use your own judg-
ment. 

Mr. Mackay: I will be guided by your 
Honor's decision in the matter. 

The Court: Well, I think you have estab-
lished the facts which you hope to establish 
by three or four witnesses. 

Mr. Mackay: I will rest my case, then. 

Mr. Mattocks: I move, your Honor please, for a 
nonsuit on the ground that an action does not lie 
at the suit of an individual having suffered special 
damage, even from the neglect of a municipal cor-
poration in the performance of a public duty, and 
I will refer your Honor to the case of Waters v. 
Newark, in 56 New Jersey Law, 361. That was 
a case where-do you want me to read the case~ 
your Honor?' 
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The Court: No. I am familiar with the case, and 
the later case of Buckalew, which cites that. 

It seems to me at this time the pleadings ought 
to conform to your proofs. You charge, Mr. Mac-
kay, in your complaint, ownership; the testimony 
is, of course, that ownership is by tax title. 

Mr. Mackay: Yes; that is correct. 
The Court: I think the pleadings should be 

amended to cover that situation. But you have this 
further situation: The tax certificate is more than 
20 years old, and the right of redemption is barred 
after 20 years. One of the dilllculties you encoun-
ter, as the proof now stands, if it gets that far-I 
have this motion to pass on-it would simply be 
an ownership by virtue of a tax title. Then, under 
that, his holdings are in the nature of a mortgage, 
and the measure of recovery would be an injury 
to the security. Now, a case wherein a suit was in-
stituted for recovery for trees, the court held there, 
in a motion on the pleadings, the holder of a piece 
of property by a tax title is guilty of waste in that 
he cut trees. Now, by analogy, it seems to me, if 
the owner of a tax title could not use the trees on 
the premises, by the same reasoning he would not 
be entitled to use the sand on the pre1nises. So it 
makes a considerable difference just as to what is 
the ownership, what is the nature of the title. 

Coming now to the motion at the close of this 
case, the evidence is in showing that it is a public 
improvement by virtue of the power of the Bor-
ough of Northvale, and there is in evidence, too, the 
testimony of the water flowing over the plaintiff's 
property. In addition to that, there is proof, too, 
that not only is the plaintiff's possess.ion damaged, 
but the water flows over other places in the sense 
that, while he has suffered pecuniary or special 
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damage, still it siinply forms part of what n1ight he 
called a public wrong and, under the circum-
stances, taking the cases, it seems to me that the 
plaintiff does come within the rule of the \\ 7 aters 
case and the case of Buckalew v. Board of Free . . 

holders in 104 Atlantic. 
Mr. Mackay: Will your Honor hear me? 
The Court: I will hear you, yes. 
Mr. Mackay: The complaint, if vour Honor 

please, in this case, is drawn under the pleadings 
in the case of Kehoe v. Rutherford, which your 
Honor is undoubtedly familiar with, which was a 
very similar situation. There, in the Borough of 
Rutherford, they constructed artificial drains, and 
that seems to be the test under the Kehoe case 
whether a municipality in the undertaking of an 
improvement constructs artificial drains in such a 
manner so as to divert surface water and take it 
out of its ordinary course and throw it off in an-
other course in a greater volume. 

The Court: That is true. That follows the old 
case of West Orange v. Fields, which holds that if 
the municipality so concentrates the flow as to 
make the one man's property the recipient of the 
entire drainage, then the owner can claim com-
pensation from the municipality. However, that 
does not change the fact in this case that the evi-
dence shows that, not only has this property been 
overflowed, but other properties, several streets, 
and other owners; in other words, it is in the nature 
of a public nuisance. It can be distinguished from 
Jersey City v. Kiernan, and it can be distinguished 
from Fields v. West Orange, and it can be distin-
guished from the Jes sup D. Bamford case. 

Mr. Mackay: If your Honor will bear with me 
a moment or two longer. I think the defense is-

.. 
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I appreciate your Honor's reasoning about it being 
a public improvement-that they installed an arti-
ficial drain. Now, they commit an active wrong 
because they install something, artificial. Now, if 
they had undertaken a public improvement in the 
nature of grading a street, for instance, and in 
the grading of that street, which would be a public 
improvement, they changed the grade so that the 
surface water comes . down with a greater force 
or volume, that is something which the munici-
pality cannot be held responsible for. But where, 
as they said in the Kehoe case, and as they said 
in Dohrmann v. Hudson County, where they built 
a system of drains and a culvert, where the water 
accumulated and came out onto a hotel property 
that the plaintiff had been leasing, there, the dis-
tinction was the fact that the municipality, by 
putting in something, artificial and thereby divert-
ing the surface water and causing damage, it took 
it out of the rule that the municipality could not 
be held responsible for the undertaking of a public 
improvement. 

The Court: Well, in the Kehoe case that point 
was raised, and the only thing that saved the 
plaintiff in the Kehoe case was that all the prop-
erty damaged was the property of Kehoe, and the 
Court pointed out that he suffered damage alone, 
disassociated from his membership with the gen-
eral public. 

Mr. Mackay: But supposing somebody else suf-
fered damage, would it be fair to say, when the 
Court says if they put something in artificial 
thereby causing damage, that because it injures 

~,fifty people, that one ,person cannot have a remedy 
for , the _ injury or wrong that is done to them? 
Those other fifty people or more may have the 
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same cause of action against the municipality be-
cause of the fact that they put something arti-
ficial, something that was not natural, it had noth-
ing to do with the natural condition of the ground 
and the care of the surf ace water. 

l O The Court: How about a sewer construction? 

30 
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Suppose a sewer · construction were put in? 
Mr. Mackay: I think they would be responsible 

in that, too. 
The Court: That is precisely the case of Kiernan 

u. Jersey City. 
Mr. Mattocks: And Waters u. Newark, exactly 

the same case, constructed a sewer. 
Mr. Mackay: I think that is the test, your Honor 

please. In this case in 84 Law, the case against 
the County of Hudson, they refer again to Kehoe 
v. Rutherford, and they say distinctly in that case 
that it was the artificial construction of something 
that caused the damages, and that is our situation. 
As we show, this water came down to the rail-
road, took a northerly course by reason of this 
construction, came under the railroad. 

The Court: Well, as I see it, the proof does 
not show that this man's property was the sole 
sufferer in the sense that there was a concentra-
tion of water due to this drain. It comes within 
the water rule for non-performance or improper 
performance where the public has been injured; 
although special dam ~ge has come to the plaintiff, 
he is not entitled to recover. That will be my 
ruling, and the motion for a nonsuit will be 
granted. 

Mr. Mackay: May I have an exception? 
The Court: Yes. 
Members of the Jury, I have taken the respon-

sibility in this case, and have relieved you of 
further consideration of it. 

- -- -·.-- •--'- '----=-'--- -,· •--"-,.. ·- -'--'-""·"-"'-' 
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Exhibit P-2. 

CERTIFICATE OF TAX SALE. 

D S Firenze Collector 
to 

Albert Aarnn 

I, D S Firenze Collector of Taxes of the Town-
ship of Harrington, in the County of Bergen, do 
hereby certify that at a pu 'blic auction held at 
Northvale in said Township on the Eighteenth day 
of August A. D. _Nineteen Hundred and Six, for the 
purpose of making certain taxes on account of 
which real estate was assessed in said Township of 
Harrington for the year Nineteen Hundred and 
Five, under and in pursuance of the provisions of 
a certain act of the Legislature entitled, "All' act 
for the assessment and collection of taxes,'' ap-
proved April Eighth, Nineteen Hundred and Three, 
and the supplements and amendments thereto. 

I, as such Collector of Taxes of said Township of 
Harrington did sell to Albert Aarnn in fee simple, 
all the following described lands and premises, to 
wit:-

All certain lot of land and premises situate, lying 
and being in the Township of Harrington, County 
of Bergen and State of New Jersey, known and de-
scribed as lots 116 to 26 B8, 1 to 13 B27, 1 to 30 B28, 
12 to 15, 27 to 30 B29 1 to 21-24 to 28 B30, 1 to 30 
B31-1 to 12-1 16 to 27 B32-1 to 30 B3410 to 15~25 
to 30 B36--10 to 1.5-25 to 30 B39-10 to 151-25 
to 30 B40 10 to 15-25 to 30 B41-8 to 15-22 to 
30 B42-6 to 15~20 to 30 B43 5 to 15 B44--1 to 
30 B45·-l to 30 B46--1 to 30 B47, 1 to 6--16 to 
20 B48 1 to 4-16 to 18 B49, 1 to 2 B50, 1 to 3.5 
B53-1 to 26--B54 1 to 40 15 to 22 B55. Saniel 
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Map for the sum of Twenty dollars and Eighty Six 
cents, being the amount of taxes assessed against 
one Robbins & Aarnn on account of said land, tene-
ments and hereditaments for the year Nineteen 
Hundred and Five together with the interest there-
on and all the costs, fees, charges and expenses 
touching the same; that is to say: 

Amount of taxes for 1905,. . . . . . . . . . . . . . . . . $20.86 
Interest for the same from December 20th, 

A. D., 190 , at 6 per cent. per annum. . .60 
Fees of Collector for preparing and publish-

ing notices of sale. . . . . . . . . . . . . . . . . . . . .25 
Selling . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .25 
Adjournments .......................... . 
Fees for making and executing certificate of 

sale . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .50 
Fees for acknowledgment of certificates... .50 
Clerk for recording report................ .10 
Fees of Assessor for assessing. . . . . . . . . . . . . .17 
Fees of Collector for collecting. . . . . . . . . . . . .17 
Fees of Justice for return of delinquents. . . .02 
Fees of County Clerk for record return of 

delinquents to Clerk' 's Office. . . . . . . . . . . .05 
Fees of Collector for returning to Clerk's 

Office . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .02 
Printing and postage. . . . . . . . . . . . . . . . . . . . . . 2.05 

Total ............................ $2.5.54 

I do further certify that the right of the owner 
or owners, mortgagee, occupant or persons having 
either a legal or equitable interest in said real 
estate to redeem the same will expire on the 18th 
day of Aug, 1908. 

IN WITNESS WHEREOF, I have hereunto set my 
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hand and seal this 20th day of August, Ninete .en 
Hundred and 6. 

D. s. FIRENZE 
Collector. (Seal) 

D. S. Firenze, Collector. 
TOWNSHIP OF HARRINGTON 

TO 

ALBERT AARNN 

CERTIFICATE OF TAX SALE. 

Received in the Clerk's office of Ber-
gen County N J on the 29 day of 
August 1906 at 3 P M and recorded in 
Book 186 of Mortgages on pages 489 
&c 
Received payment for taxes on said 
lot s f r0111 J H Kelley 

Albert Arnn 

State of New Jersey, l 
County of Bergen, ) ss.: 

BE IT REMEMBERED that on this 20th day of 
August Nineteen Hundred and 6 before me a Com-
missioner of Deeds personally appeared D S 
Firen ze Collector of Taxes of the Township of 
Harrington in the County of Bergen, and I having 
first made known to him the contents of the fore-
going Certificate of Sale he did thereupon ac-
knowledge that he signed, sealed and delivered 
the same as his voluntary act and deed for the uses 
and purposes therein. expressed. 

GARRETT z DEMAREST JR. 
(Seal) Com. of Deeds 

Bergen Co. N. J. 

10 
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EXHIBIT P-3. 

This is an Enlargement from a Picture Taken by Charles Arnn in 1923, 
While Manufacturing Concrete Products. 
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EXHIBIT P-4. 

Picture Showing End of Drain Pipe and the Open Ditch, 
in December, 1925. 

Picture taken by Ruth Arn n, under dir ecti on of Albert A rnn ; 
witne ssed by Mr. and Mr s. J 0 1111 Muzzi o. 
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EXHIBIT P-5. 

Picture Showing Open Ditch Just Before the Water Was 
Diverted Through this Ditch, in December, 1925. 

Picture taken by Ruth Arnn, under direction of Albert Arnn; 
witnessed by Mr. and Mrs. John Muzzio. 

93 

Exhibits. 

EXHIBIT P-6. 

This Picture Shows the Condition of My Property after the First Rain, 
While the Ditch was Overflowing, in December, 1925. 

Picture taken by Ruth Arnn, under direction of Albert Arnn; , 
witnessed by Mr. and Mrs. John Muzzio . 
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EXHIBIT P-9. 

This Picture Shows How the Borough of Northvale has Never 
Bridged Over the Open Ditch, Thus not Giving Me a 

Driveway Into My Property. 

This is an enlargement from a picture taken by Charles Arnn, in April, 
1927, after the construction of an additional embankment by contractors for 
the Boroughs of Northvale, Delmonte and Marcason. 

Intr. Aug. 3/ 25 
Passed Sept. 14 
Approved Sept. 14 
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Exhibit P-10. 

An Ordinance to provide for 
the clearing of Paris Ave. from 
Charles St. to Scharer St. in 
the Boro. of Northvale, Bergen 
County, N. J., to the appro-
priation and cost thereof. 10 

Be it ordained by the Mayor and Council of 
the Borough of Northvale, that there shall be con-
structed in said Paris Ave. the necessary drains 
and catch basins and other appurtenances for the 
draining thereof in accordance with the plans 
and specifications prepared by Hering and West-
phal, Boro Engineer and on file with the Boro 
Clerk. That this improvement is hereby de-
clared to be a local improvement, and the dam- 20 
ages sustained and benefits conferred upon any 
lands affected by said i1nprovement shall be as-
sessed in accordance with the statute in such case 
made and provided. That there is appropriated 
the su1n of $8,000 or so 1nuch thereof as n1ay be 
necessary to pay the cost of the aforesaid i1n-
provement, which said sum or sums shall be 
raised by the issuance and sale f ro1n time to time 
during the course of the improvement as 1nay be 
necessary, of temporary loan notes or temporary 3 0 
bonds to run with all renewals thereof, for a 
period of 6 years frmn the date of the comple-
tion of the aforesaid improvement with interest 
not exceeding 6% per annum. All other matters 
with respect to the form, issuance and sale of 
such te1nporary notes or bonds shall unless pro-
vided by resolution be detennined by the Mayor 
and Boro Treasurer who together with the Boro 
Clerk, are hereby authorized to sign the same and 

40 
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affix the corporate seal thereto. In case temporary 
bonds are issued hereunder the same may be 
either registered or coupon bonds and if coupon 
bonds the coupons attached thereto shall bear the 
facsimile signature of Boro Treasurer and effec-

10 tively innnediately. 
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New Jersey Court of Errors and Appeals 
ALBERT ARNN, 

Plaintiff-Appellant, 

V. 

THE BOROUGH OF NORTHVALE, Ill 

the County of Bergen, 
Defendant-Respondent. 

On Appeal. 

BRIEF FOR PLAINTIFF-AP 'PELLANT. 

Sta teinen t. 

This action is brought against The Borough of 
Northvale in the County of Bergen for alleged 
damage caused to certain property in the Borough 
of Northvale which the plaintiff-appellant had ac-
quired the right of possession to under a certificate 
of tax sale (Exhibit P-2, Case, p. 87), which he 
acquired August 20th, 1906 and had paid taxes on 
continuously down to the tin1e of trial (Case, p. 14). 

In 1922 he commenced business on the property 
for the manufacture of concrete products. He car-
ried on said business during 1922, 1923, 1924 and 
19QJ5., until December 1925, (Case, p. 15). He discon-
tinued his manufacturing business in 1925 because 
he was flooded out by the water from the drain 
that was laid on the north side of Paris Avenue 
(see Exhibit P-1, Case, p. 87). 

In September 19i25, an ordinance was adopted 
by the :Mayor and Council of The Borough of North-
vale to provide for the clearing of Paris A venue 
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from Charles Street to Scharer Street. This or-
dinance provided for the construction on Paris 
A venue of the necessary drains and catch basins 
and other appurtenances for the draining thereof, 
in accordance with the plans and specifications 
prepared by Hering and Westphal, Borough En-
gineers (see Exhibit P-10, Case, p. 9i]). The plain-
tiff-appellant's property was located on the north 
side of Paris Avenue, between Charles Street and 
Union Street and known as lots 9 to 15 and 25 to 
28 inclusive (see Defendant's Exhibit D-1, Map, 
Case, p. 98). 

That after the construction of the drain, catch 
basins and other appurtenances for the draining of 
Paris Avenue, the surface water was diverted in 
large quantities onto the plaintiff-appellant's land 
and destroyed his manufacturing business. He 
complained to the Mayor and Council (Case, p. 19). 
Prior to the construction of the drain, the surf ace 
water went through an old drain down to the rail-
road and then due north to the railroad about 800 
feet and then it went under the railroad in the 
culvert and then went out toward Sparkill Brook. 
Prior to the construction of the drain in question, 
the surface water did not come down beyond the 
railroad and overflow upon his property. He never 
had any trouble prior to that time with surface 
water overflowing onto his land. After the con-
struction of the drain in question, the surf ace water 
came down onto his land in volumes, large quan-
tities of it, with the result that it washed in the 
banks on the side of the lake, it washed the mud 
into the lake and deprived him from manufac-
turing products in his plant because of the water 
coming in ( Case, p. 20). He complained again to 
the Mayor and Council (Case, p. 22), but they 
would do nothing for him, with the result that 
he had to give up his manufacturing business and 
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his machinery and equipment were destroyed 
( Case, p. 27). 

The case was tried before the Bergen Circuit 
and a judgment of non.suit entered, from which 
this appeal was taken (Case, p. 1). 

POINT I. 

The judgment of nonsuit was erroneous. 

The complaint charges the respondent with 
active wrong-doing, in that it caused to be diverted 
surf ace water in the Borough of Northvale from 
the c·ourse which it otherwise would have taken 
and caused it to flow in great volume upon the 
lands occupied by the appellant and upon which 
he was carrying on a manufacturing business, 
thereby destroying his business, machinery and 
equipment and lands whereon it was located. 

The active wrong-doing upon the part of the de-
fendant-respondent was the installation of drains, 
catch basins and other appurtenances for the 
draining of Paris Avenue (see Exhibit P-10, Case, 
p. 97). Prior to the installation of these artificial 
drains, the water did not flow down Paris Avenue 
in any great volume, but took a natural course. 
Prior to the installation of the drains and appur-
tenances, it flowed from Scharer Street to the rail-
road, through an old drain, then along the railroad 
and then due north to the railroad about 800 feet. 
Then it went under the railroad in a culvert and 
then went out toward Sparkill Brook. Prior to 
that it did not go down beyond the railroad and 
overflow on the plaintiff's property. He never had 
any trouble prior to that time with surface water 
overflowing on his land. But after the construc-
tion of the drains and appurtenances under the 
ordinance (Exhibit P-10) it came down in volumes, 
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large quantities of it, onto the plaintiff's land 
( Case, p. 20), causing the damage complained of. 

Plaintiff had been in the business of manufac-
turing concrete products on the property since 1922 
until December, 1925, when he was obliged to dis-
continue because of the great amount of surface 
water that had been diverted onto the property. 
He is corroborated in this by the testimony of his 
son, who worked with him at times (Case, pp. 63, 
64, 65, 66). He is also corroborated by the testi-
mony of Charles Dietrich (Case, p. 51). Mr. Muz-
zio, another witness for the plaintiff testified (Case, 
p. 79): 

"Q. Yes. Now, would you say that the same 
amount of surf ace water flowed down there 
before this drain was constructed? A. No. 

"Q. No? A. No. It never crossed the road 
before, to 1ny knowledge, that I can remember. 

"Q. It never did? A. That is, not at that 
section of Mr. Arnn's property." 

And on cross examination he was asked: 

"Q. Then since this pipe line was put in, the 
water spreads all over both sides of Paris Ave-
nue; is that correct? A. Well, it floods Mr. 
Arnn's place, and when it is a real bad rain, 
I have seen it go over the road back of my 
place, that is, I call it-

"Q. Does it run over Bono~s corner here, 
these lots (indicating) ? A. Not in Bono~s, be-
cause they are too high to go there." 

Plaintiff offered to produce other witnesses to 
testify to the condition (Case, p. 81). 

Counsel for the respondent moved for a non-
suit and relied upon the case of Waters v. Newark, 
56 N. J. L. 361. We relied upon the case of Kehoe 
v. Ruther/ ord, 74 N. J. L. 65,9, and other cases. 

From the discussion between the Court and 
counsel on the motion for nonsuit, it appears that 
the Court was of the opinion that because more 
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than one man's property was damaged by reason 
of the diverting of the surf ace water through arti-
ficial drains, no cause of action accrued to the 
plaintiff. 

It is our contention that the case comes clearly 
within West Orange v. Field, 37 Eq. 600; Kehoe 
V. Ruther/ ord, 74 L. ,66,91; Bailey v. Osborn, 80 L. 
333. 

POINT II. 

Law. 

Waters v. Newark, 56 L. 361, is not contrary to 
the doctrine laid down in the other cases for the 
reason that Justice GARRISON in that case, speak-
ing for the Supreme Court, said: 

"The courts of this state have said in con-
clusive form that the neglect of a municipal 
corporation to perform or its negligence in the 
performance of a public duty imposed on it 
by law, is a public wrong to be remedied by 
indictment, and cannot constitute the basis of 
a civil action by an individual who has suf-
fered particular damage by reason of such 
neglect." 

(and he cites other cases.) 

"The doctrine of these cases is that where 
the public has been wronged there is but one 
redress, viz., the public remedy by indictment. 
Where, however, such public misfeasance has 
resulted not in the creation of a public 
nuisance for which an indictment would lie, 
but solely in the infliction of a private injury 
to the property of an individual, the remedy 
therefor is by a civil action by the party dam-
nified." Citing Jersey City v. Kiernan, 21 
Vroom 246. 

The case of Buckalew v. Freeholders of Middle-
sex, 91 L. 517, was for injury received by Buckalew 
as the result of an accident caused by the automo-



6 

bile which he was driving running into a hole in 
the road known as the Woodbridge and New 
Brunswick Turnpike in Middlesex County-a 
county road, and the theory upon which the judg-
ment of nonsuit was affirmed, was that the plain-
tiff's injury did not result from any active wrong-
doing of the defendant corporation,-simply a 
neglect to perform. In the present case the com-
plaint alleges active wrong-doing and the evidence 
bears out the fact that prior to the installation of 
the artificial drain, the surf ace water took a differ-
ent course along the railroad on Paris Avenue and 
did not reach the plaintiff's property, but by reason 
of the construction of the artificial drain from the 
railroad on, down Paris Avenue, the surf ace water 
was diverted in great volume, so as to completely 
destroy the manufacturing plant of the plaintiff, 
which the plaintiff had been operating without in-
terference for at least three years prior to the con-
struction of the drain in question. 

The installation of the drain in question brings 
it clearly within the case of West Orange v. Field, 
37 Eq. 600, wherein Justice VAN SYCKEL, speaking 
for this Court, at page 601, half-way down the page 
says, referring to the case of Town of Union ads. 
D1urkes, 9 Vr. 21: 

"As stated in that case, the authorities are 
quite uniform in holding thaf no res~onsi~il-
ity attaches for damage done by the d1vers1on 
of surf ace water by the public authorities, 
where the diversion is merely incidental to 
and occasioned by the making or alteration of 
street grades. 

"The injury complained of here is. not that 
consequent upon the alteration of grades, but 
flows from a scheme put into execution by 
the municipal authorities, by which the water 
is prevented from following the grades of the 
streets. By means of artificial ducts of chan-
nels the surf ace water over a large district is 
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carried away from where it would otherwise 
be discharged, and made to pour upon the 
complainant's lands." 

Kehoe v. Rutherford, 74 L. 659, which has been 
cited by this Court numerous times and has been 
recognized as the law wherein the municipality 
may be held for diverting surface water by arti-
ficial drains, makes the distinction quite clear. 
Justice TRENCHARD speaking for this Court, in that 
case, lays down three rules of law and on page 
661, at the bottom of the page says: 

"It is also the settled law of this state that 
a ·municipality has no right, by artificial drains, 
to divert surf ace water from the course it 
would otherwise take and cast it, in a body 
large enough to do substantial injury, on land 
where, but for such artificial drains, it would 
not go." 

The case of BuC'kalew v. Freeholders of Middle-
sex, relied on by the learned Trial Judge, also 
refers to the Kehoe case, and Chancellor WALKER, 
speaking for this Court in that case on page 520, 
said: 

"Kehoe v. Rutherford, in this court, opinion 
by Mr. Justice TREN:C:HARD, is an authority of 
the same kind, for there the exemption of a 
municipality from actions by individuals suf-
fering special damage from its neglect to per-
form, or its negligence in performing, public 
duties, was expressly recognized and reaf-
firmed, etc.'' 

It is well to note that in this language he refers 
to actions by individuals suffering special damage, 
meaning more than one; in fact, meaning all per-
sons who suffered special damage by reason of 
any active wrong-doing on the part of the munici-
pality in diverting surf ace water through artificial 
drains. 
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We gather from the decisions that it is the active 
wrong-doing of the municipality that makes them 
liable. This was referred to again by this Court 
in the case of Lydecker v. Freeholders of Passaic, 
911 L. 622, in the opinion of Justice BERGEN, on page 
629: 

"If the complaint had charged, and the proof 
sustained, the committing of an active wrong 
and not the negligent omission to perform a 
public duty, a diff erent question would be pre-
sented." 

I therefore contend that the complaint (Case, 
p. 3) in this case, charges, and the proof sustains, 
active wrong-doing on the part of The Borough 
of Northvale, in that they constructed an artificial 
drain and other appurtenances in question along 
Paris A venue from Scharer Street (see Map, Case, 
p. 86) and thereby diverted the surf ace water 
which prior to the installation thereof, ran through 
an old drain to the railroad and thence northerly 
along the railroad to an open ditch (see testimony 
of Albert Arnn, Case, p. 20, testimony of Charles 
Arnn, Case, p. 64, lines 30 to 40). 

Annexed to the State of the Case are the several 
exhibits, P-3 to P-9 inclusive, . which show the con-
ditions prior to and after the construction of the 
artificial drain and appurtenances in question. 

I therefore submit that the direction of the ver-
dict of nonsuit is erroneous and may be set aside 
with costs. 

Respectfully submitted, 

GEORGE w. BABCOCK, 

Of Counsel for the Plaintiff-Appellant. 
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New Jersey Court of Errors and Appeals 

ALBERT ARNN, 

Plaintiff-Appell ant, 

vs. 

THE BOROUGH OF NORTHVALE, Ill 

the County of Bergen, 

Def endant-Appellee. 

Action at Law 
on Appeal. 

BRIEF FOR DEFENDANT-APPELLEE 

Statement. 

This action was tried at the Bergen Circuit on 
December 19th, 1927, before Judge Caffrey and a 
Jury. 

At the close of the testimony introduced at the 
trial on behalf of the plaintiff, counsel for the 
defendant moved for a non-suit on the ground that 
an action does not lie at the suit of an individual 
having suffered special damage, even from the 
ne :glect of a municipal corporation in _ the per-
formance of a public duty, and several leading 
cases were cited in support of the defendant's 
contention. The Court granted the motion for a · 
non-suit. To this ruling an exception was taken 
and allowed. 

This appeal brings into this Court the whole 
record for review. 
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The facts in the case at bar are as follows: 

The plaintiff, the holder of a certificate of tax 
sale for which he paid $25.54 brings this action 
against the Borough of Northvale for damages· to 
lots 9 to 15 and 25 to 28 inclusive in Block 110 
shown on the assessment map of the Borough of 
Northvale, to the buildings erected thereon and 
for the loss of profits to his business, a portion 
of which map, showing the district in question, 
marked Def. Ex. 1 ( Case, p. 99). 

It is not disputed that the Borough of North-
vale, pursuant to ordinance duly passed con-
structed a drain pipe underneath the surf ace and 
along the northerly side of Paris A venue in said 
Borough from Scherer Street on the west to a 
point 125 feet west of the plaintiff's lots and an 
open cobble stone ditch from the end of said drain 
pipe easterly to Charles Street, as shown on said 
map, defendant's Ex. 1. 

After the drain pipe was installed and after a 
heavy rain, a great deal of water came through the 
pipe and flowed over the sides of the open ditch 
and over the plaintiff's lots numbers 9 to 15 and 
25 to 28 in Block 110, over lots 29 and 30 not owned 
by the plaintiff, and the land of other owners, 
and also over Paris Avenue and Union and Charles 
Streets. 

In the case under review there is no proof that 
the drain pipe or open ditch was improperly or 
illegally constructed, or that the municipal au-
thorities had no legal right to construct the same. 
The gravaman of the plaintiff's action being laid 
upon the alleged diversion · of the surf ace water 
coming down Paris Avenue, where it would not 
otherwise have gone, from whence it flowed upon 
the land of the plaintiff, causing the damages for 
which the suit was brought. 

• i 
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With reference to the area flooded, plaintiff tes-
tified (Case, p. 39) as follows: 

"Q. Were your lots the only ones that were 
flooded at the time you speak of? A. 1\'Iy lots 
and the lots that was below me, naturally got 
its dose also." 

"Q. Well did you not own these lots? A. 
I did not, no." 

"Q. And the water flowed over Charles 
Street, did it? A. It certainly did, yes." 

"Q. There is a street just west of you, called 
Union Street upon that map? A. Yes sir." 

"Q. Did it flood over that street? A. It did, 
yes." 

"Q. It flooded over Union Street; is that 
correct? A. It flowed down Union Street." 

"Q. And over the property of other people 
than yours? A. No doubt of that." 

"Q. No doubt of that? A. Yes sir." 

The plaintiff also testified (Case, p. 41). 

"Q. And the water also went along down 
toward the brook, did it not, when you had 
heavy rains? A. Well, it went down into the 
meadows." 

"Q. To the east of you? A. To the east of 
me." 

"Q. And the brook would also overflow, 
would it not? A. It would at times." 

The plaintiff also testified (Case, p. 43). 

"Q. And isn't it a fact that part of your 
buildings are on lot No. 30? A. Part of the 
shed that is over the concrete mixer is prob-
ably on Borough property." 

The plaintiff testified (Case, p. 44). 

That lots 29 and 30, Block 110 are Borough prop-
erty . 
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JAMES J. MUZZIO, Witness for plaintiff testified 
(Case, p. 78). 

"Q. Well, then, would you say, after Sep-
tember 1925, the surface water has increased 
in volume? A. Yes, the water goes across the 
street, comes over from the side where Arnn's 
place is, over where I live." 

"Q. Did you see it flow over onto Arnn's 
property? · A. Yes." 

"Q. And very often? A. Heavy rains, yes, 
flooded the place." 

(Case, p. 79), continued. 

"Q. Are you on the same side of Paris Ave-
nue, as Mr. Arnn? A. No sir, on the opposite 
side." 

"Q. Now would you say that the same 
amount of surface water flowed down there 
before the drain was constructed? A. No, it 
never crossed the road before." 

James J. Muzzio, further testified (Case, p. 79 
to 81). 

"Q. It floods over both sides of Paris Ave-
nue? A. Yes." 

From the testimony introduced on behalf of the 
plaintiff, it unquestionably appears that the plain-
tiff was not the sole sufferer; that water did not 
flow on to the plaintiff's property alone, but on 
the contrary, the water flowed over the properties 
of other owners and also over Paris Avenue, Union 
and Charles Streets. 
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ARGUMENT. 

POINT I. 

The rule of law applicable to the facts in this 
case has been well settled by the courts of this 
State. In a long line of de·cisions it has been ad-
judicated in conclusive form that the neglect of 
a municipal corporation to perform, or its negli-
gence in the performance of, a public duty im-
posed on it by law, as in the case at bar, is a pub-
lic wrong, to be remedied by indictment, and 
cannot constitute the basis of a civil action by an 
individual who has suffered particular damage 
by reason of such neglect. 

Sussex vs. Strader, 18 N. J. L. 108. 
Livermore vs. Freeholders, 29 N. J. L. 245. 
Pray vs. Mayor of Jersey City, 32 N. J. L. 

394. 
Waters vs. Newark, 56 N. J. L. 361; 28 Atl. 

717. 
Bisbing vs. Asbury Park, 80 N. J. L. 416; 

78 Atl. 196. 
Buckelew vs. Freeholders, 104 Atl. 308. 

It is quite evident from the facts of this case that 
the public at large was to a greater or less extent 
subject to the same condition to which the plain-
tiff refers his special injury. This being so there 
is no private right of action by the plaintiff against 
the defendant. 

In the case of Waters v. Newark, 56 N. J. L. 361, 
the Court says: 

"The plaintiff, in 1875, was the owner of 
property on the corner of Kinney and Halsey 
Streets, Newark. A sewer built by the defend-
ant ran through Kinney Street. There was 
a manhole at the corner of Kinney and Halsey 
Streets, opposite plaintiff's property. Later 
in the year 1875, a connection from another 
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sewer was made into the Kinney Street sewer 
above the plaintiff's property, causing an in-:-
creased ainount of sewerage to flow through 
it. Before these new connections were made, 
the Kinney Street sewer had sufficient capac-
ity to carry off all the drainage that flowed 
into it. After these connections were made, 
the Kinnev Street sewer did not have sufficient ., 
capacity and whenever there was a heavy rain 
the water backed up from the sewer and 
flowed out of the manhole and sewer basin, 
ran across the sidewalk in front of the plain-
tiff's property and ran into the windows of the 
plaintiff's house, causing damages." 

Justice Garrison speaking for the Court, said: 

"The Courts of this State have said in con-
clusive form that the neglect · of a municipal 
·corporation to perforrn or its negligence in 
the performance of a public duty imposed on 
it by law, is a public wrong to be remedied by 
indictment, and constitute the basis of a civil 
action by an individual who has suffered par-
ticular damage by reason of such neglect. 

"The doctrine of these cases is that where 
the public has been wronged there is but one 
redress, viz., the public remedy by indict-
ment. Where, however, such public misfeas-
ance has resulted not in the creation of a 
public nuisance for which an indichnent 
would lie, but solely in the infliction of a pri-
vate injury to the property of an individual, 
the remedy therefor is by a civil action by the 
party damnified. Jersey City vs. Kiernan, 21 
Vroom 246. 

"It follows that, in any given case of special 
damage, the question as to the right of civil 
action is narrowed down to the inquiry 
whether such damage is or is not part of a 
public wrong for which an indictment wou]d 
lie. 

"An examination of the statement of facts 
in this case shows that the sewer maintained 
by the defendants on Kinney Street was not at 
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all times of sufficient capacity to vent the 
water that reached it through the transverse 
sewers, and that in consequence of this neg-
lect the public highway upon which the plain-
tiff abutted was overflowed. It is evident, 
therefore, that the condition to which the 
plaintiff refers her special injury was one to 
which the public at large was, to a greater or 
less extent, subjected, and that, upon proof of 
these facts, an indictment ·would be sus-
tained." 

This being so, there is, upon the authorities 
above cited, no private right of action in the plain-
tiff. 

The plaintiff-appellant contends that the case at 
bar is within the doctrine of Kehoe v. Ruther/ ord 
(74 N. J. L. 659) and other similar cases. 

Chancellor vValker writing the opinion in Buck-
elew v. Freeholders, 104 Atl., 308 explains the doc-
trine of Kehoe v. Rutherford. He says at page 309: 

"Kehoe v. Rutherford, in this court, opinion 
of Mr. Justice Trenchard, is an authority of 
the same kind for there the exemption of a 
municipality from actions by individuals suf-
fering special damage from its neglect to per-
form, or its negligence in performing, public 
duties, was expressly recognized and reaf-
firmed, while it was held, on the particular 
facts of that case, that an action lay for the 
diversion of surface water by a municipality 
from the course it would otherwise take, and 
casting it in a body large enough to do sub-
stantial injury on land, where, but for an ar-
tificial drain, it would not go. The lands and 
property damaged were those of the plaintiff, 
l{ehoe; they were not public property in any 
sense, and the damages consequently, was that 
suffered by the owner alone, dissociated from 
his membership in the general public." 

The distinction between the case of Keho e v. 
Ruther/ ord and the case at bar is apparent. 
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In the Kehoe case, it was only Kehoe's lands that 
were damaged, while in the case at bar, property 
owners other than the plaintiff and the public gen-
erally were injured. 

POINT II. 

There· was no legal proof of damages. offered 
by the plaintiff in the case at bar. 

(1) The plaintiff claims damages to lots num-
bers 9 to 15 and 25 to 28 in Block 110 and the 
buildings erected thereon. 

As the plaintiff is the owner of a certificate of 
tax sale of the lots in question, for which he paid 
the sum of $25.54 (Case, p. 88), which has never 
been foreclosed, his interest therein is that of a 
mortgagee and the measure of his damages, if any, 
is li1nited to the injury done to his security. 

Jackson v. Turrell, 39 N. J. L., 329. 
Schalk v. Kingsley, 42 N. J. L., 32. 
Elvins v. Del. & All. Tel. Co., 63 N. J. L., 

243. 

There being no proof of any damages to his se-
curity no damages to the real estate can be allowed 
to the plaintiff. 

(2) There was no evidence introduced of dam-
ages to plaintiff's buildings. 

(3) There is no allegation in the complaint of 
damages to the plaintiff's machinery ( Case, p. 5). 
Any evidence of damages thereto is irrelevant. 
Such evidence was objected to by defendant (Case, 
pp. 28 and 29). 

( 4) Testimony of loss of pFofits in plaintiff's 
business, was incompetent, too remote, speculative 
and uncertain. 
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As the plaintiff is the hold~r of a certificate of 
tax sale of the lots in question he was not entitled 
to use the sand, dug from the premises in the man-
ufacture of his concrete products. 

Brewer v. Ireland, 67 N. J. L., 31. 

"The purchaser of a tax title in possession 
of lands under his certificate of sale is not au-
thorized, by the common law, or by statute, 
to cut timber trees during his term." 

The plaintiff testified (Case, pp. 20 and 21) that 
for use in the manufacture of his cement products, 
this sand was dug out by him, leaving a hole in 
the ground which filled with the water complained 
of thereby preventing the plaintiff from continu-
ing his said business. It was to get this sand which 
caused the plaintiff to locate his business at the 
place in question. 

The value of the · sand went toward making up 
the profits claimed by the plaintiff to have been 
lost through the alleged acts of the defendant. 

The profits testified to were uncertain, re1note 
and speculative. 

In tort actions, remote, speculative or uncer-
tain profits lost are neither an element of 
damages nor evidence of damages. 

Bates v. Warricks, 76 N. J. 4, 108. 

For the reasons above stated, the appeal should 
be disn1issed and the judgment affirmed, with 
costs. 

Respectfully submitted, 

FREDERICK W. lYIATTOCKS, 
Attorney for Borough of Northvale, 

in the County of Bergen, 

Defendant Respondent. 






