BULLETIN 1903

ITEM

1.

2e

3.

A

Amzda

STATE OF NEW JERSEY
Department of Law and Public Safety
DIVISION OF ALCOHOLIC BEVERAGE CONTROL
1100 Raymond Blvd. Newark, N.J., 07102

| April 9, 1970
TABIE OF GONTENTS

APPELLATE DECISIONS -~ HILLCREST TAVERN, INC.
Ve PATERSON

DISCIPLINARY PROCEEDINGS (Asbury Park) LEWDNESS
(INDECENT ENTERTAINMENT) - LICENSE SUSPENDED
FOR 30 DAYS ~ DEFERRED EPFECTIVE DATE OF

- SUSPENSION.

STATE LICENSES - NEW APPLICATION FILED.

New Jersey State Library



STATE OF NEW JERSEY
Department of Law and Public 8afety
DIVISION OF ALCOHOLIC BEVERAGE CONTROL
‘1100 Raymond Blvd. Newark, N,J, 07102

BULLETIN 1903 April 9, 1970
1. APPELLATE DECISIONS - HILLCREST TAVERN, INC. v. PATERSON.
HILLCREST TAVERN, INC, D
t/a HILLCREST TAVERN, INC.,
Appellant, ON APPEAL
CONCLUS IONS
Ve AND ORDER

BOARD OF ALCOHOLIC BEVERAGE
CONTROL FOR THE CITY OF

)
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PATERSON, | ;
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Andrew Marchisen Esq., Attorney for Appellant
Joseph L. Conn, ﬁsqa, by Samuel K. Yucht, Esq., Attorney for
Respondent
BY THE DIRECTOR:
The Hearer has filed the following report herein:

" Hearer's Report

This appeal challenges the determination and action

. of respondent Board of Alcoholic Beverage Control for the
City of Paterson (hereinafter Board) which by resolution dated
April 30, 1969 suspended appellant's plenary retail consumption
license for premises 19%-196 Union Avenue, Paterson, for twenty
days effective May 12, 1969, after finding it guilty in
disciplinary proceedings of a charge alleging it allowed,
permitted and suffered a brawl, act of violence or other

- disturbance on its licensed premises, in violation of Rule 5
of State Regulation No., 20,

. Appellant in its petition of appeal contends that
respondentt!s action was erroneous in that the alleged violation
did not occur in the licensed premises and, further, that the
"weight of evidence in this matter discloses «that whatever
altercation that took place, was caused by other persons and
not the Appellant or its president, and that the Appellant and
the corporate president acted in a proper manner in the incident
complained of on March 5, 1969."

Respondent®s answer admits the jurisdictional allegationé
in the petition and denies the substantive contentions.

Upon filing of the appeal an order was entered staying
the order of suspension pending further order herein.

The attorneys for the respective parties agreed to
submit the appeal on the transcript of testimony taken in
proceedings before respondent Board pursuant to Rule 8 of State
Regulation No., 15,

Richard G, Marchitto testified that on March 5, 1969,
‘at approximately 1 a.m., he entered the licensed premises and
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ordered a drink from John Brown, Jr. (president of the
- corporate licensee) with whom he had been acquainted. Then
"we had an argument and I turned around and walked out the
door and we were arguing on the way out and I tried to put my
hands out to tell him to stay away." He continued, "Well :
John Brown came over kind of boisterous, loud mouth and I tried
to keep him away from me and I was on my way out, turned my
~back and I got pushed through the door and later, outside, was
jumped." And additionally "Well, as I was going out the door
he grabbed me and I grabbe& back 1in defense of myself and was .
pushed dut of the door. Once I got out the door I was on the
ground. I got stomped on my back." .

Upon the  witness being questioned as to where he was
jumped, he responded, "Right outside the door; right on the
‘ sidewaik " He sustalned a "broken spine" as a Tesult of the
incident; necessitating hospitalization for a period of two
weeks., %imothy O'Brien (who had accompanied Marchitto to the
licensed premises) assisted him home. _

On cross examination the witness asserted he had
v151ted a tavern in the immediate vicinity of the licensed
premises prior to entering the licensed premises, where he had
"four, five or six beers." His hair was disheveled becatise he
is engaged in .construction work and he also helped a friend "on a
car."” He did not recall seeing a female tending bar. It was
“his impression that the female was sanding along51de John Brown,
Jr. who was on the patron's side of the bar. He didn't see
anyone behind the bar. He denied being requested to leave the
premises by either the barmaid (identified as Joan Chanowski)
or by Brown. He denied that, while outside the tavern, he
argued with John Brown, Sr, and that he grabbed him by hlS :

. shoulder and shirt and held him. Finally the witness testified
that as soon as he entered the door, Brown commenced shouting

~at him and said he didn't want him in the licensed premises
because several months prior thereto they had engaged in an
argument concerning a watered-dovn drink.

In essence, Ray Massaker testified he stopped in the
tavern while en route home to purchase c1garettes and to have a
‘"nightcap." He had patronized the licensed premises on two
previous occasions. He went into the men's room and, upon
emerging therefrom (after two or three minutes), he saw no one
~in the tavern. Upon going outside he saw several persons
standing around. John Brown was being held back by a female.
He led Brown back into the tavern. He did not see anything
. happen in the tavern. He saw no assault on the sidewalk., He
had been in the tavern approximately fifteen minutes prior to the
alleged occufrence. He did not see anyone on the sidewalk
although he had assumed someone was on the sidewalk. He did not -
recognize Marchitto as being present at the scenee» ' -

. Timothy O'Brien ‘testified that, on the day of the
alleged occurrence and pursuant to his suggestion, he and -
‘Marchitto entered the licensed premises., Concerning the
incident in question, he testified as follows:

"ell, they |Marchitto and Browg;{ were grguing.
Their v01ces were loud and they started moving towards
the side door. They were kind of milling around. I
was trying to figure, more or less, .what was going on,
whether I should get into it. You know, I was really
so confused, and as they had gone to the side door and
I went out, I was out on the sidewalk, They stood in
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the doorway arguing for a while and Richie came
out the door like on a fly and in the process of
doing that he took a swipe at Brown's sweater jacket.
Apparently they had been scrapping because I remember
him saying, 'Look what he did to my sweater.!' Mr.
Browvn came out along with, I believe, another person
by the name of IMMr. lMassaker who pushed him off to the
side because I made the pavement., VWhen I got up I saw
- Mr. Brown was kicking Richiej; in fact, -it was Mr. '
Massaker who pulled the man off, pulled Brown off
Richie o & 8'e f ’ )

He picked Marchitto up and drove him home. Concerning their
state of attire he testified that they were both in their work
clothes. It was possible that their "hair was messed and we

had dirty hands and dirty clothes." He did not recall whether
or not the barmaid Joan Chanowski was behind the bar when they
first came in. He returned to the bar later that morning in
order to find out why the incident had occurred. Joan Chanowski
was tending bar at that time.

Detective Patsy Affinito, of the lbécal Police
Department, testified that, pursuant to assignment, he visited
Marchitto zwho was confine& in a hospital) on March 24. A
warrant was issued for Brown's arrest. Brown came in voluntarily
and cooperated with the Police Department.

In defense of the charge, Joan Chanowski testified
that she was tending bar on March 5 at 1 a.m. when Marchitto
entered the barroom accompanied by O'Brien. O'Brien immediately
went into the men's room. ©She refused to serve Marchitto -
because he appeared to her to have "had enough to drink" and she
summoned Brown, Marchitto directed obscene language at Miss
Charnowski. Brown requested Marchitto to leave and enlisted
O'Brien's aid in getting Marchitto to leave. She observed Q'Brien
and Marchitto leave the premises and Brown "go the ladies' room
instead of the men's room." John Brown, Sr. (Brown's father),
-who had been sitting at the bar, went outside. When Brown came
out of the ladies' room he inquired of his father's whereabouts
and then went outside. Miss Chanowski observed Marchitto
holding John Brown, Sr. by his jacket. The questioning then
revealed the following:

"Q@ And what did you see, you looked out the outside
window?

A I was standing by that section there and I saw
what was going on. ©So John went to the guy and said,
'Take your hand off my father.' .So the guy took
his hands off his father and he pulled John by the
vest. _

Q. :Where did this take place? :

A Outside on the sidewalk. So he pulled John by the
vest, actually, and the guy could hardly stand up. He
fell dowvn and he»npulled him with him. John was trying
to get himself up but the guy was holding his vest and
everything. When the customers came out it appeared
like they were, appeared to be fighting, but they
weren't. The guy fell on top of him himself. He looked
like he was in a fight before he came in the place.
That's why I didn't want to serve either of them,
because he was really in bad shape.

Q Did you see anybtody punch or kick anybody?

A No, Because I was out there during the time,
during the whole incidént. ELveryone -- nothing
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loohed like nobody was be1n~ kicked, because when

they were shoving on the ground, one guy fell

dOoWleases .

Q ¥las there any fight inside the tavern?
A None at all,
Q Was anybody pushed?

- A There may have been a couple of words inalde when
John asked the guy to leave and when he gave him some
lip. Like he gave me 1lip and called me names. I have
to tell you this. John, Jr., he went to the ladies'
room. Heé wasn't going to start nothing. When John came
out he asked where his father was and when he was told .
that his father was outside -- John was really in the
ladies! room at that time."

John Brown, Sr. (employed as a day bartender at the
licensed premises) testlfled that he was in the barroom as a
patron at the time of the alleged incident. He observed
March itto and 0'Brien enter the tavern, go to the other end and
'sit up against the wall. He heard the barmaid refuse to serve them
‘drinks and tell them to leave. He heard no shouting or loud
talking. He observed Marchitto and O'Brien go to the side exit.
He turned again and saw that his son was not in the barroom. He
went outside to look for his son. Not seeing his son outside
he turned to re-enter the barroom. HMarchitto grabbed him by %he
shoulder. His son came out and said to Marchitto, "Take your
hands off my father.' Marchitto removed his hands from John
Brown, Sr. and pulled at his son. They both lost their balance
and fell on the sidewalk. There was no kicking. Massaker led
Brown back into the tavern., Marchitto appeared to be drink.

On ross examination the witness asserted that he did
not hear Marchitto direct obscene language at the barmaid.

John Brown, Jr. testified that he and his father
were having a drink at one end of a seventy-foot long bar.
Marchitto and O'Brien entered and walked past them. He heard
the barmaid say that she was not going to serve them. Brown?
Jr. then went behind the bar and said, "'You heard her, Richie

Marchlttgj. She's not going to serve you because you " 1ook
Intoxicatéd. Get away.''" He entered the ladies' room and,
upon coming out, he noted that Marchitto and O'Brien were not in
the premises. He questioned the barmaid as to his father's
whereabouts. ©She said, "'I suppose he went outside with those
guys.'" He testified further, "I opened the door and I seen
this guy. He had hold of my father. I said, 'Richie, leave
him alone.!'! So I said, 'Let him go.' Down we go. ©So the other
fellow, what's his name, right there ---he says, 'Come on, John.
You're a businessman. éet inside,' With that, I went right
back inside ...." Later he continued: ,

"Q When you went outside, how did you get mixed
up with Richie?

. A I asked the gentleman to get his hands off my
father, which he did. Then he grabbed me. It was so
quick in time, it wasn't more than two or three
minutes and this whole thing was all over.

koK ko kK
@ That night did you have any argument?
- A Not a word. Never said a word to the man. Just
told him: You're not getting a drink; both of you
better leave. I went to the ladies? room and came oute.
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Q When you went to the. 1adies' room had they left?
A They must have. I didn't see them when I came out
of the ladies' room. They were gone." .

On cross examination the witness testified as
follows: ' .

"Q When these gentlemen came in you were sitting
with your father drinking?
- A Yes, sir, o
Q You recall how many drinks you had that evening?
A Maybe five or six, at least -~ Sloe gin and club
soda., I don't drink too heavy because I can't make 1t.
Q How were you feeling by this time?
A Gee, to my knowledge, I had a few drinks before
I come here, that is Seotch, before I came here, This
was Sloe gin.
Q When you were sittlng there and they came in,
didlgou hear any ruckus going on between them and the
A T think T had heard the barmaid said, 'Look
I'm not serving you a drink., I tend bar here and i
won't serve you.! The bar, it's not like this TOOM,
. You could heaf everything. It's a 70~foot bar., This
. must be 70 feet long."

- The pertinent part of Rule 5 of State Regulati@n No.
2@ reads as followsgs -

"No 11@ensee shall engage in or all@w ermit or
suffer in or upon the licensed premises an ewdness,
~+  immoral activity, or foul, filthy, indecent op gbseén@
"+ language or eonduet or any brawl, act. of vielence,
disturbance or unne@essary noise ,,,,N

| The eritical inquiry is whether in faet a brawl, aet
ef vielence, disturbance or unnecessary nolse oegurred in er

- upen the li@@nsed premises. The determination of this issue

' pr@se nts a purely factual questien, Obviously the Beard een=
eluded that an argument erupted between John Brewn, Jz.
( gr@sid@nt of the corporate lisensee) and Marehitto in the tavern

itself and centinued outside, I have @@r@fullg examined the '

transeript and am of -the opinien that a suffieient disturbanse
esaurred inside the licensed premises to warrant the Beard's :
eenelusion- that Brown's conduct came clearly within the interdiet
of the above eited rule.,

: - Meoreover, in order to meet the burden required by Rule
6 @f State Hegu_abi@n No, 15, appellant must shew manifest errep
.and that the action of the B@ard was clearly against the legile
and effeet of the nr@s@nt@d fa@tag That buzd@n was net met
here, rgen O ; .t=‘l~“ Stores Asgesciatien v

 Habolien. ¢ ap-Rergsy-

: T therefore conelude that the Board has established '
the truth of the charge by a fair gr@p@na@ran@@ of the eredible
evidence and that it acted reasonably thereon in reaching the
determinati@n that appellant was gullty of the said @hanv

%% Bulletin 1783, Item 2; G;g@-an X,
‘Bul etin 1079, Ttem gnggnggbxa. Paterson,
Ttem 1,

@s
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Accordingly it is recommended that an order bhe
entered affirming respondent’s action, diomlsoing the appeal,
and fixing the effective date of suspension which was stayed
by the Director pending the entry of the order hereino

Conclusions,and,Order

No exceptlone were baken to ‘the Hearer's report within
the time llmlted by Rule 14 of State Regulaticn NO& 15,

Having carefully considéred the entire record
hereln? including the transeript of the testimony and ‘the
‘Hearer's report, I concur in the findings and conclusilons of the
Hearer and a&op% his recommendation.

Accordingly, it is on the 17th day of Februery, 1970,

ORDERED that Plenary Retail Consumption License
Cw227, issued by the Board of Alcoholic Beverage Control for
the City of Paterson to Hillcrest Tavern, Inc., t/a Hillerest
Tavern, -Inc., for premises 194-196 Union ’ Averue Paterson, be
“and the same is hereby suspended for twenby (203 days commencing
at 3:00 a.m, Tuesday, February 24, 1970, and terminating at ‘
3: OO a.m. Monday, Maroh 16, 1970.
RICHARD C. MeDONOUGH
- DIRECTOR

(1 Topleea ™ Bﬁ&mﬁMD W e M{)

2. DISCIPLINARY PROCEEDINGS LEWDNESS ( TNDEGE} MMEN
LICENSE SUSPENDED FOR 30 DAYS - DEFERRED EFPBCTIVE DATE oF
SUbPENSIONe

In the Matter of Disciplinary
Proceedings against

)

| ) CONCLUSIONS

Mrs. Jay's, Ince. , AND ORDER

t/a Mrs. Jay‘s : )

909<911-913 Ocean Avenue _

Asbury Park, N, J, )
)
)

Holder of Plenary Retail Consumptlon
License C-%, issued by the City :
. Council of $he City of Asbury Park

Anschelewitz, Barr Ansell & Bonello, Esqs.; by Robert I. Ansell,
"Esq., Attorneys for Licensee :
Edward ﬁ Ambrose, Esq., Appearing for the Division

BY THE DIRECTOR: o
- The Hearer has filed the following report hereins:

Hearer's Report :
Licensee pleaded not guilty to the following charge:

- "0n July 10, 11 and 12, 1969, you allowed, permitted and
suffered lewdness and immoral activity in and upon your
licensed premises, viz., allowing, permitting and. suf-
‘fering a female, attired in the seml-nude; . commonly re-
ferred to as 'topless'y to act as a barmaid and/or
waltress in and upon your licensed premises; in violation
of Rule 5 of State Regulation No. 20."
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> The Division relied ~on : the testimony of three ABC agents
in substantiation of the charge.

Agent B testified that, accompanied by Agent 0, he
visited the licensed premises (containing a small service bhar,
a dining room, and a very large bar in the center, and having
the appearance of a nightclub) on July 10, 1969 a% 11 p.m. The
agents sat at the main bar. The patronage was between twenty-five

and fifty people, Two females, one of whom identified as Judy
zeller, were tending bar. -

Agent B's attention was drawn immediately to Judy because
she "had a see-through blouse on which she didn't have any bra,
underneath.” The blouse was received in evidence as Exhibit D-1,
Upon being questioned as to the lighting at the bar, Agent B
responded, "It was dimly 1it in the place, but where the bar --
where she was working at was a pretty bright light on the cash
register, in other words, when they rang up the money you could
see fairiy good.," The questioning then proceeded as follows:

"Q How much of her [Judy's] breasts did you see?

A You could see the nipples=splainly through the
blouse, in other words, the blouse was tied with
a bow, with a knot in the front, and you could
see through it.

€ And how much of the breast could you see?

A The whole breast." ;

The agent was positioned across the bar approximately two feetdis-
tant from where Judy was standing. Judy wore nothing over the
upper part of her body other than the aforementioned blouse.

: On his next visit to the licensed premises on July 11
Agent B was accompanied by Agents O and R, They entered at 10 p.m.
and positioned themselves at the bar. The patronage fluctuated from
approximately fifty to one hundred people. Agent B remained at the
bar from time of entry to midnight, at which time the agents de-
parted from the premises. During %his period of time Judy was ob-
served waiting on the tables in the dining room. On numerous occa-
sions it was necessary for Judy to pass to within ten feet of where

- Agent B was seated in order for her to go back and forth from the
dining room to the service bar. During the two hours that Agent
B was in the premises Judy was wearing the same see-through blouse
that she had worn the night previous. She wore no other covering
on her breasts. '

Agents B and O revisited the licensed premises on July

12 at 10 pem. and sat at the bar. The patronage consisted of ap~-
proximately fifty to seventy-five males and females. The patron-
age increased to one hundred twenty-five at the height of activi-
ties, Judy was again observed waiting on tables approximately
fifteen or twenty feet from where the agents were seated. The
agent observed that Judy "had the same see-~through blouse on and
her breasts were exposed, and she had no bra on.," Upon being
questioned as to whether Judy was ever closer to him than fifteen

- feet, Agent B replied, "Yes, occasionally a couple of times I
went over by the men's room and she had a tendency to walk by -
me to get drinks at the service bar to bring back to the tables."
On each of the nights the bottom part of the blouse was tied
tightly with a bow in front. He observed no movement of the
breasts, : :
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o At approximately 11 30 accompanied by Patrolman

HarVey J. Bolger of the local. Police bepartment Agents B and O }“

approached Judy and Identified themselves. - The group proceeded:

to the kitchen area where Judy was informed of the alleged viola-“*

tion, Iater, Alan Zeller (Judy's husband, who was employed as &' .
service bartender) and Jeannette Wiener (known as Mrs, Jay, the = -

ma jor stockholder of the corporate licensee and an employee 1in. ;;-”°
the licensed premises) entered the kitchen. Both were informed"
- of the alleged violation, , .

Mrs. Wiener informed the agents that "sometimes she e
sends this girl home to put a bra on. That she doesn't wear it .=
- and she didn't see anything wrong with it."  Upon entry by the "
agents into the kitchen, Richard Wiener (a son of Mrs, Wiener: and&fh
the manager of the licensed premises) was also informed of the SR
alleged violation. He replied that "he was unaware that she was o
attired like that." 1In the presence of her. husband, Patrolman
Bolger and Agent B, Judy removed her see-through - blouse., Her. - 2
breasts were completely uncovered, Judy then put on a bra (which
. she had in her handbag) and another blouse (not a see-through)
rwhich was giVen to her by a female entertainer.- ,

' On cross examination Agent B testified that the enter s
tainment furnished by the band and the go-go dancer on each occa= "
sion he-visited the premises were not in anywise offensive, He

~ described the place as being dimly lit. The lighting was fur- -
.nished by overhead fluorescent 1ights. -The only other- lighting he

observed were lights on each cash register containing a buld

- approximately eight inches long with a shield covering the topy,
and spotlights used to light up the bandstand located at the open
end of the U-shaped bar. The lighting was the same on each of -
the three nights he was in the premises. The blouses that Judy

"wore were the. same each’ night and did not differ in color.~_;~,

: : On each of the nights Agent B consumed beer.. He did}%@yﬁ
not on any of his visits become sexually ex¢ited or passionate . - . -
by looking at Judy. He admitted being informed by Mrs. Wiener .
that, because it was fairly dark in the premises, the patrons..:. -
could not see Judy's exposed breasts well. He also admitted
being informed by Richard Wiener that he had no knowledge that .
Judy was working without wearing a brassiere. He averred that -
- 'he informed Wiener that he could observe the absence of a bras= "
"siere when Judy was near the lights at the service bar.rye;_; <

e . Agent ¢] testified that he accompanied Agent B in the oo
investigation of the matter now on trial on July 10, 11-and. 12,
1969.  0On July 10, 1969 he entered the licensed premises at 11
p.m. and sat at the bar. He observed Judy and another female"

- tending bar., Judy was wearing the blouse that was received in o
evidence. His attention was attracted to Judy because, when she:*
went to the cash register (a distance of approximately twelve -

-feet from where he was positioned), he could observe through- theg?

- 1light on top of the cash register that Judy s breasts were, bare .
underneath the blouse. _ ‘ . S

- . Agent O revisited the 1icensed premises with Agents B,ﬁw
»and R on July 11 at 10 p.m., and he observed Judy waiting on
tables six feet distant: from where he was positioned. Judy was - '
“attired in the same blouse "and her breasts were exposed. Therej_~-
was no covering outside.of the blouse." - Judy was still in the ‘

_kpremises when the agents left at midnight.-. S
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Accompanied by Agent B, Agent O re-entered the licensed

=premises on July 12 at approximately 10 p.m. and sat at the bar,

Judy was again serving as a cocktail waitress. - In response to the
inquiry concerning his observations of Judy Agent 0 testified
"she had the same blouse on and she was waiting on the tables,
and when she hit the light, I was able to observe she had no

bra on and I could see her breasts completely."

: Agent 0's testimony concerning the confrontation which

took place in the kitchen area on the night of July 12 corrobor-

ated -Agent B's testimony.

, Additionally, Agent O testified that, in his conversa-
tion with Judy, Judy said that "she saw nothing wrong with her
attire, that she goes down the street that way! ,

"Allan Zeller (Judy's husband), upon being informed by
Agent 0 that his wife was not properly attired replied "he was
aware of it, and she doesn't like to wear bras. He told her
sometimes that she should put a bra on, she doesn't pay any atten-

ﬂtion. She works that way."

- On cross examination Agent O testified that the prem-

‘ises were dimly 1lit. He first observed Judy was not wearing a

brassiere when she entered the light of the cash register. He
did not become sexually excited because of this observation. He

"recalled that, at the confrontation in the kitchen, Mrs. Wiener

infermed him that she instructed Judy to wear a brassiere. ,

Agent R testified that he accompanied ABC Agents 0

and B in the instant investigation on July 11, and corroborated

their testimony with respect to Judy's attire.
Patrolman Harvey J. Bolger testified that, accompanied

by ABC Agent 0, he entered the licensed premises on July 12 at

approximately 11 ¢30 pem. and met with Agent B, While he was at

‘the head of the bar he observed Judy walting on a table about

ten feet distant wearing a blue see-through blouse. As she :
walked towards him in front of the bar, he observed all of Judy's
breasts, including the nipples, without any covering except for

~the blouse. He was in the kitchen at the time that Judy removed

her blouse to hand to the agents as evidence.

In defense of the charge Richard Wiener (son of
Jeannette Wiener) testified that he is in the employ of the
corporate licensee as its manager. On July 12 he worked at

| the licensed premises until agproximately 9 or 9:30 p.. He

returned to the licensed premises at approximately midnight due

" to a telephone call he recelived from his mother informing him
- -that ABC agents were in the premises. Prior to leaving the

premises on July 12, he had seen Judy in the performance of her
duties as a_waltress0 He identified the blouse received in evi-
dence as being the same blouse that Judy wore on July 12. He

; did not notice that Judy was not wearing a brassiere underneath

the blouse.

Upon being questioned by the agents as to whether or

‘not he knew that Judy was topless or bra—less£ he responded that

he was not aware of 1t. The licensee does not advertise any-

thing in connectlon with the attire, or lack thereof, of its

waitresses.
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On cross examination, upon being queried as to whether
or not he was informed by his mother or anyone else that Judy
desired to work bra~less, Wiener replied, "I knew she was in the
habit of ‘going bramlesso I think there was an incident where
she came in one evening, or one afternoon, and was bra-less, and.
it was my understanding she was told not %o come in and work.
that way in the future, by my mother." :

, Because of the lighting conditions he did not detect
that Judy was bra-less on the nights of July 10, 11 and 12, or
that she was dressed differently from any other waitress. He
made no special observation of Judy on any of those nights.

On redirect examination Wiener testified that the
lighting in the bar area is furnished by three black strobe
fluorescent tubes which cast a dim purple light, The light makes
certain items of clothing glow. Spotlights are used to light up
the bandstand and the platforms used by the go-go girls. They do
not light up the surrounding areas. The four ¢ash registers -
in the bar area have 11ghts which cast 1ight on the keys of
the registers.

Mrs. Jeannette Wiener testified that she works in the
dining room and from there goes into the night c¢lub, working at
the cash register, checking the trays brought to her by five
waltresses, until closing.

‘ Judy had been employed at the licensed premises for
four or five years. She identified L-1 in evidence as being a
photograph of Judy in her usual attire. She could not tell by
viewing the photograph whether or not Judy was wearing a bra.
Upon being queried as to whether or not she ever observed that
Judy was not wearing a bra, the witness replied, "she came in.
one day, worked behind the bar, and she wore a 11ght colored
top, 1ike this with flowers on it, and I could immediately tell
because you see with the lights, and had yellow and black and
white flowers, and I said, 'Judy, you.can't work like that.!
fact, she didn't even own a bra. So my son went and got his wife
to bring a Bra down, and she left the bra and she put that bra
on." She admonlshed Judy never to work without a bra because "I
- didn't want any trouble and I kneWw that -~ you know, I just didn't
want to start anything., Maybe the A.B.C. man would come in and
maybe notice something that was wrong." This incident occurred
approximately a month or two prior to the occurrence of July 12,
Aside from this one incident, she did not observe Judy working -
without wearing a bra. Addi%ionally she testified "on the floor,

I would always say to her, 'Judy, have you got a bra on?' And she‘

would say, ‘'yes.' And I got tired of asking her because as I
say, the glrls all wear these dark outfits,. black or brown, that'
their costume, with the mini-skirts." :

Judy Zeller testified that she had been employed as a
cocktail waitress at the licensed premises. She admitted wearing
the blouse received in evidence occasionally, including July 12,
and on "quite a few" other occasions, and wearing blouses similar
to it, of different color, on other occasions in the licensed
premises. She also wore a blouse sheerer than the one received
in evidence on other occasions. On July 10, while tending bar,
she wore bell-bottom slacks, a black-and-white blouse and a ‘
flesh-colored bra. She admitted wearing no. bra on eilther July
11 or July 12, and "quite a few" other occasions.
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Mrs. Wiener noticed that Judy was not wearing a, bra
oné night "when I was working behind the bar. I came in with a
blouse much more sheer than these, and she [Mrs, Wiener] told me
to go put a bra on. So I put a bra on for a couple of nights.
And then I went back out on the floor and then I took it off, gnd
'she never noticed,"

Upon being asked to detail the conversation she had
with the ABC agents at the confrontation in the kitchen of the
licensed premises, Judy responded, "I asked them what was the mat-
ter and they said I was in violation of the liquor laws. I -
wasn't dressed properly. And I said, 'What's the matter with the
way I'm dressed?' They said, you know, it's not proper. I said,
'Well, I dress like this: all the time., I walk down the street
like this, and I have never been arrested walking down the street
like this.* They said they were sorry but that's the law. One of
them asked me if Mrs., Wiener allowed me to work like this, and I
said, 'No. -She told me to wear a bra so I wore a bra a couple
of tlmes P ® Customarily she does not wear a brassiere, eXplain-
ing that "they are uncomfortable."

: 'On cross examination the witness asserted that, when
tending bar on July 10, she was attired in bell-bottom slacks, a -
black-and-white see- through blouse with floral designs tied in the
middle, and a full size flesh-colored (also known as a "nude") bra.
A photograph of Judy, marked L—1, portraying -the manner in which -
the blouse was Worn, was recelved in evidence.

: In rebuttal Agent B testifled that on July 10 Judy was
not attired in a bra, "nude" or otherwise. Agent O asserted that
Judy on July 10 was not wearing a bra that he "could see."

- During the course of the.hearing the attorney for the
~licensee moved that the Hearer visit the licensed premises and
view the blouse and the manner in which it is worn under the same
lighting conditions that prevailed on the dates in question. This -
Hearer reserved decision. I recommend that this offer of demon-
strative evidence be rejected. _

The courts have held in Sedlack v. General Mbtors :
Corp., 69 A.L.R. 2d %20 253 F, 2d 113 that the admissibil ity of

. demonstrative evidence is largely within the discretion of the

~ trial judge. We find the court in Hampton v. Rautenstrauch, 83
A.L.R. 2d 1260 (Mo.), 338 s.w. 2d 105 was in accord with this ‘

above statement. In Kunzman v, Cherokee S8ils Co., 95 A,L.R, 2d

673, 253 Iowa 885, 11l N.W. 2d 534, the court held that the deter-

mination of relevancy and explanagtory value of demonstrative evi-
dence primarily rests within the discretien of the trial court.

- ~ I find, after reviewing the testimony of the various
witnesses, that i was sufficiently enlightened pertaining to the.
factual compley, thereby rendering the use of demonstrative evi-
dence unnecessary in the determination of this matter. In a some-
what similar situation this Hearer held to the same effect. See
Re_Play Pen Incornoration, Bulletin 1778, Item 5, affirmed by the
Appellate Division in P Pen I ornoration Ve ﬁi of Alcoholic
Beverage Control (19685, not offlcially reported, reprlnted in~
Bulletin 1805, Ltem 1. -

In adjudicating this matter I have also examined the
various exhibits consisting of publications perlodicals, excerpts,
“ete,, recelved in evlidence at the request of the licensee's attorney
during the course of the hearing.
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e ~ Licensee contended (a) that the lighting conditions that
exlsted in the licensed premises on_the‘datei men%ionéd in the
charge obscured a view of the breasts; (b) if the breasts were not
obscured from view, that in itself did not constitute lewd and

immoral conduct as charged; (c) the employee acted contrary to =
licensee's orders and therefore licensee was not responsible, and

- (4) the testimony of the ABC agents was not credible, - S

o In answér'ﬁo licensee's first and last contentions'I 'f o
find as a fact the upper part of Judy's anatomy was covered solely

- by a see-through blouse and that Judy's breasts were fully exposed =~

to view in the lighting arrangement existing in the licensed prem-
1ses and, therefore, Judy could be characterized as being topless -
~on each of the dates mentioned in the charge. It is apparent to -
‘me that the ABC agents did not possess extrasensory powers of per- .

ception, What they observed could have been observed by anyone s

else having a normal power of observation. The testimony of Patrol-
_man Bolger to the effect that he had a clear view of the waitress' ...
breasts through the see-through blotise that she was wearing elearly
- eorroborates the testimony of the ABC agents on this vital point. -
- Additionally, Mrs. Wiener testiflied that she had on one occasion

. observed tha% Judy's breasts were uncovered except for a blouse.

- ‘Mrs., Wiener's testimony reflects that she was aware of possible
- impending trouble if Judy was permitted to work accoutered in that -
manner and, in'the’exercise_of‘sounq,judgméntz'she directed Judy
“never to work without a bra., Of coursé, Judy's explanation that
she ordinarily does not wear a bra because she finds them uncom- - .
fortable is not relevant to the determination of the issues in-

- volved., Other females may find other itéims of apparal too uncom='
fortable or confining and attempt to work in costumes that would .
be even more revealing. - ot e RN -

B , The licensee's argﬁment that the Division has failed to =
prove that the waltress' attire without any further consideration. .
constitutes lewd and,immoral*activity‘1n,accordance‘with contemgff*

porary standards lacks merit.

; . In New Jersey there is no conflict of authority in the
~law relating to the topless female in licensed premises. YVide,

- Re Play Pen Incorporation, supra..

- . The consistent enforcement of Rule 5 of State Regula-
‘tion No. 20, since its promulgation in 1937, by all of the s
Division Directors has met with the approbation of the courts.

R -~ -Although statutes penal in character normally must be -
strictly construed; the Legislature enjoined the courts other-
.-wise in R.S,. 33:1-% SR i : ‘
S "Intention and construction of law, This

. -.chapter is intended to be remedial of abuses.inherent
~ in liquor traffic and shall be liberally construed."

’3 which provides:

v.{:-Vidé »
is v, Hock

N, J.L. 2F9 Sup.Ct. 1947, reversed on other -

k, 136 N.J.L, 28 (Sup.Ct. 19%7);

- Kravig y 135 NoJ,L. 259 A2 , ner R
. grounds, 136 N.J.L. 161 (B. & A, 1947), Further, Chief Justice . -
e

- Case, speaking for the court in Hudson Bergen etc, A .«
" Hoboken et 1., 135 N.J.L. 502 (E. & A, 19%7), at pp, 506-507," =~
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: "The sale of intoxicating liquor has, from the
earliest history of our State, been dealt with by legisla-
tion in an exceptional way. in 1ts legal significance it 1s
sul generis. 'It is a subject by itself, to the treatment

of which all the analogies of the law, appropriate to other
topics, cannot be applied.' Paul v, Gioucester County, 50
N.J.L. 585, 595. 'The sale of intoxicating liquor is in a
class by itself.' Bumball v. Burnett, 115, Id. 25%. !The |
right. to regulate the sale of intoxicating liquors by the
legislature, or by municipal or other authority under legis-
-lative power given, is within the police power of the :
-state, and is prac%ically limitless. It may extend to the
prohi%ition of the sale altogether. A license is not a
contract., It is a mere privilege.' Meehan v. Excise Com-
missioners, 73 Id. 382; affirmed 75 Id. 557, 'There is no
inherent power in a eitizen to sell intoxicating liquors by
retail. It is not a privilege of .a citizen of the state or
of a eitizen of the United States., As 1t is a business at-
tended with danger to the community it may be entirely pro-
hibited or be permitted under such conditions as will limit to

- the utmost its evils.' Crowley v. Christensen, 137 U.S. 863
3% L. Ed. 620, 'The liquor business is peculiarly subject to
strict governmental control.' Franklin Stores Co. v. Burnett,
120 VN.J«L. 5960" o ) ’ o ) '

Later the court stated, at pp. 507-509t

_ "The reason-and the need for singling out the
liquor traffic for peculiar-limitation and strict super-
vision may be ‘read in our statutes from early colonial
times.... Thus, through nearly 250 years the legislature
has struggled with the conditions arising out of the sale

- of liquor. The current statute is to be construed in the
light of the long series of statutes of which it is the
culmination and of the decisions of the courts regarding
those statutes. Meticulous technicalities should not be
-permitted to thwart so considerable an effort toward keeping
a public convenience from becoming a soclal evil. The state
authorities should be given every reasonable opportunity to
work out the mandate of the legislaturec..." ,

This language was quoted by the court in deciding Greenbrier
v, Hock, 1th.J. Super. 39 (App.Div. 1951), at p. 43, See
also In re Schneider, 12 N.J. Super. 49 (Rpp.Div. 1951)3
McFadden's Lounge Ve Division of Alcoholic Beverage Controi,
- 33 N.J. Super. 61 (App.Div. 19 $ Paddock Bar, Inc. V.

- Division of Alcohollic Beverage Contr o_l',";té'—N.Jei Super, 405
(App.Div. 1957). S o

’  In MeFadden's Lounge v, Division of Aleoholic Beverage.'
Control, supra, Judge Jayne pointed out at p. 62: -

. "Experience has firmly established that taverns
where wine, men, women, and song centralize should be
conducted with circumspect respectability. Such is a'\rea-.

- sonable and Jjustifiable demand of our social and moral
welfare intelligently to be recognized by our licensed
tavern proprietors in the maintenance and continuation of

~ their individualized privilege and concessionese."

and in justification of the strin§ency of Rule 5 of State Regu~

lation No., 20 he stated (at p. 66): ‘



PAGE 1+ o - BULIETIN 1903

Wees disciplinary rule governing the conduct of those who
have been granted the spectal privilege of vending alco-
holic beverages at a designated location ... must be

measured in its relation to the- reasonably apprehended evils.-
of the tradescso” .

: Additionally our courts have uniformly held that the
standard applied by’ this rule (Rule 5 of State Regulation No. 20) .
to licensed premises has been more restrictive than the standards
applied to commercial or non-licensed premises, Vide, Davis v. New.

Town Tavern, 37 N.J. Super. 376 (app.Div.1955), wherein the court
ruled, at p. 378:

o "What is lewdness or immorality for purposes of
a rule regulating premises licensed for the sale of alco-
holie beverages may be determinable on-a- distinctly nar-

rower basis than for purposes of regulation of commercial
entertainment generally. " o

. Reférring once more to McFadden's Lounge, the court
pointed out, at p. 68

“... Wwe are not presently concerned w1th the
preliminary censorship of a book or of an oral address
or lecture. Our immediate interest and attention 1s
-confined to the disciplinary action taken against the

- licensee of a public tavern, whose privileges may law-
- fully be tightly restrlcted to limit to the utmost the
 evils of the trade. Vide, Paul v. Gloucester County, 50
N,J.L. 585 (E. & A. 1888)... In re Schneider, supra.&

In a business as highly sensitive as the traffic of
. 1iquor, the Director is charged with the exercise of constant
vigilance in the enforcement of the various statutes and the :
rules and regulations pertaining thereto. A relaxation from the
requirements of the provisions contained in the Alcoholic Beverage
‘Law and the rules and regulations of this Division would be con- .
trary to their intendment and ‘against the dictates of sound public
policy. A public convenience should not be allowed to degenerate o
~into a social evil. See Jeanne's Enterprises, I St T ‘
etce, 93 N.J. Super.230 (App.Div. 19 ' E
(19335 %o hold otherwise, as Lucretius sagely observed "the :
falllng drops at last will wear the stone."

Conduct in a licensed premises whether it be in the
form of art, dress or speech, like morality in general, consists
in drawing %he line some place. ‘To reason contra woulé be invit-
ing the rule of the Jungle to prevail. :

Licensee's argument that its employee acted 1n dis-
obedience of its instructions and therefore the licensee should
not be held accountable therefor must also fail., Although the
licensee was apparently sincere in its contention, none the less
the argument is without merit, It is basic that a licensee is <
chargeable with the misdeeds of its employees. To rule otherwise
. would serve to emasculate the proper enforcement of the enact-

ment and the rules and. regulatlons and negate the salutary provi--
sions thereof. Lo : . S ,
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It is a well established and fundamental principle that
a licensee is responsible for.the misconduct of persons employed
and 1s fully responsible for their activities during their employ
on licensed premises. In re Olympic Inc., 49 N.J. Super., 299; In
re Schueider, 12 N.J., Super. 44+9; Rule 33 of State Regulation No.
20. Furthermore, the responsibility of the licensee does not -
depend upon his personal knowledge or participation. In fact,
1t has been held that a licensee 1s not relieved even if the
employee violates his explicit instructions. Greenbrier, Inc.
Y. Hock, 14 N.J. Super. 39 (App.Div, 1951)3 F._& A. Distrib.
Co, ve’b;y, of Alcoholic Beverage Control, 36 N.J. 3% (1961).

Finally, it may be well to point out that all 1i-
censees are charged with knowledge of the admonition of former
Director Lordi expressed in Re Play Pen Incorporation (Bulletin

e,

1778, Item 5), supra, as follows:

".eso In passing, however, I wish emphatically to advise
all licensees that so-called 'topless’ female employees,
whether entertainers or otherwise, and whether with
pasties deseribed by the Division agents or the larger
ones described by the licensee's witnesses, will not be
tolerated on licensed premises in this Sta%e..."

4 Accordingly, after considering the entire record and
the various precedents cited, I am persuaded by the clear and con-
vincing proof in this case that the charge has been sustained by a
fair preponderance of the credible evidence. I therefore recom-
mend that the licensee be found guilty of the charge.

Although there is no prior adjudicated record against
the corporate licensee, the license formerly held by Jeannette
Wiener (an officer and stockholder of the corporate licensee)
in partnership with Morris Wiener (50% and 49%, respectively)
for these same premises was suspended by the Director for fifteen
days effective February 28, 1955, on gambling charges. Re_Wiener,
Bulletin 1053, Item 6.

It is further recommended that the prior record of
suspension of license for dissimllar viclation occurring more
than five years ago be disregarded, and that the license be
suspended for thirty days. Re Play Pen Incorporation, supra.

Conclusions and Order

Written exceptions to the Hearer's report and argument
- thereto were filed by the licensee pursuant to Rule 6 of State

- Regulation No. %6.

I £ind that the matters contained in the exceptions’
. have either been considered indetail by the Hearer in his
~report or are wilthout merit, o '

' ‘ Consequently, having considered the entire record herein,
- ineluding the transcript of the testimony, the exhibits, the
memorandum of counsel for the licensee, the Hearer's report and
the exceptlons and argument filed with reference thereto, I con-
cur in the findings and recommendations of the Hearer an& adopt
them as my conclusions herein, -

Recent investigation by Division agents has disclosed that
the licensed premises are presently not in operation. The report
- indicates that the ligensee operates on a seasonal basis and the
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premises usually open around the first of June, Thus no
effective penalty can be imposed at this time.

Hence, the effective dates for the suspension will be’
fixed by the entry of a further order herein after the operatxon
- of the licensed premises shall have been fully resumed on a
substantial basis.

Accordingly, it is, on this i7th day of March 1970,

ORDERED that Plenary Retail Consumption License C-5
issued by the City Council of the City of Asbury Park to Mrs. Jay's
Ince,, for premlses 909-~911-913 Ocean Avenue, Asbury Park be :
and the same is hereby suspended for thirty (30) days the
effective dates of such suspension to be fixed by fur%her order.

RICHARD C. McDONOUGH
' DIRECT (R

'“3;« STATE LICENSES-- NEW APPLICATION FILED

" American Corporation
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