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SENATOR RAYMOND LESNIAK (Chai~• an}: Is. ·there a 

representative from DEP here? 

JOSEPH 8. WILEY ( from audience, 
but I will not be testifying. 

observer. 

not near • icrophone}: I am from DEP, 

.. I have been asked to sit in .as an 

SENATOR LESNIAK: Can you take a message ··to the Commissioner 

that I would like someone here from DEP to testify this morning about 

how the problems of availability of insurance affect the Department's 
. ~ 

cleanup program? · I think this is .an important 1ssue that we have to 

discuss today. 'I think it is incumbent upon DEP, and it is the 

Department's obligation and responsibility, to appear today to testify 

in that regard. 

MR. WILEY: Sure. 

SENATOR LESNIAK: .That wasn't on the record, right? 

HEARING REPORTER: If you don't want it--

SENATOR LESNIAK: No, I very much want it to be on the 

record. Is it on the record? 

HEARING REPORTER: Yes. 

SENATOR LESNIAK.: Okay, then let's start the Commission 

meeting. May I have Senator Dalton and Assemblywoman Ford come to the 

fore. Denise, will you please get them? (addressing Aide to the 

Commission) 

This is a public hearing of the Environmental Impairment 

Liability Insurance Study Commission. Notices were properly sent out. 

This is a hearing pursuant to Senate Concurrent Resolution 141 

sponsored by Senator Dalton, who is a member of the Commission; and who 

is sitting on my right. Member of the Commission, Assemblywoman 

Marlene Lynch Ford, is sitting on my left. We had. an organizational· 

meeting consisting of all the Senators and Assembly persons on the 

Commission, and subsequent to that meeting, we sched.uled te>day' s public 

hearing, the purpose of which is to identify the problems Senator 

Dalton's resolution addresses concerning the availability and 

affordability bf environmental impairment liability insurance, and how 

that impacts upon various functions of government. 
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Senator Dalton, DEP has been requested to appear hefe today 

to testify with regard to the. problems arising out of insurance and 

their cleanup program. I have been told by a representative of the 

Department that they do qot plan to send anyone here today to testify. -

1 told that representative, .who did not identify tlJm~elf-- 1 'ro sorry, 

MR. WILEY: l'm Joe 

LESNIAK: Joe W~ley from the Division Of Waste 

Management. l asked Mr. Vliiey to convey to. lhe Commissio,ner that 1 

think it: is his obligation ancl r~sponsibility to appear before. this 

Commission, or have someone else appear before this Commission, to · 

testify about what problems have arisen from the cleanup program with 

regard to insurance. 

At this time, · I would like to repeat that the purpose of 
' ' .. 

today's -hearing is to identify the problem. We will listen to any 
- - -

solutions that anyone has, as well. However, the main purpose of . the 

subsequent headng --:- the next hearing - .. at which time both the 

Department of Insurance and -the insurance industry will be · asked to 
testify specifically, will be solutions to the - problem. Today, the 

-, 

focus of the hearing will be the problem >itself and; of course, in 

-conjunction with that problem, if .anyone has any suggestions, they are 

welcome to offer them. 

Senator Dalton, would you like to make an opening statement? 

SENATOR DALTON: No. 
SENATOR LESNIAK: Assemblywoman Ford? 

ASSEMBLYWOMAN FORD: l do not have any statement. 

SENATOR LESNIAK: Okay. The first person to testify will be 

Larry Cirignano. Am I close, Larry? 

LAWRENCE D. CIRIGNANO: Not bad. (laughter) 

SENATOR LESNIAK: Not close, right? Larry is from the New 

Jersey Alliance for Action. Larry, will you please begin by telling. us 

what the Alliance for Action is. 

MR. CIRIGNANO: Sure. 
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SENATOR LESNIAK: - .Please come to t~e> front ·table~ .'.We have 

just been joi.ned by Assemblyman Bob Shi!)n, who .is. third to niy left. 

-_ Good morning, .Assemblyman. 

MR. CIRIGNANO: _ My name is Larry Cirignano. _ J represent,_the 

N~w Jersey Alliance for Acti9n. We are a c::oalit:ion of over 400 of ~ew 
- . -- J~rsey' s --- pusiness, labor, - ,i~dustria1, -p-rofe~si6h~l, ed~~ational, and 

- governmental' associations. . We ~ork tow~~ds i~proying -.- the .quality of 

' life Jn N~w Jersey 'through the reduction of ~u~eaucracy'· and the . 

_eliminat1on···'C>f- ;red tape.·, 
.· . .. ·. 

On August 22, • 19~5, we, along -with a number of 01,Ji' members, 

--_., sPonso~eo a conf ere rice ·, regarding , the , crisis , , sHt:Ja\:ion •, which .is -

affecting our . State. We .forwarded copies of _the.· materials from that 

conference to this Commission, as well as news clips of the newspaper 

coverage; 
' . . · .. 

The conference detailed the scope of the_ problem as _testified 

to by Joseph Wiley' who -_ is , the Chief of - the.· Bureau -of, CoMtracts 
. . -

Management at the New Jersey Department of Envirorun_ental Prot~ct ion. . 
,· 

· SENATOR LESNIAK:: This is -t-he s~me Joseph Wiley Who is 

sitting in the back of the. room? 

MR. CIRIGNANO: _That's right. 
. . . . 

SENATOR LESNIAK: He appeared . at your cohf ere nee? 

MR. CIRIGNANO: That is correct. 

SENATOR LESNIAK: __ And testified to the ~cope of the problem? 

MR •. ClRIGNANO:- - Yes. 

SENATOR LESNIAK: Okay, but he is not here to testify today. 

Thank you. Plea~e go ahead. _ _ 

MR. CIRIGNANO: Pollution is spread all over the State •. 
·, , 

SENATOR LESNIAK: Excuse me; l 'm sorry. He's here, but will 

not testify today by hi_s own choice. 

MR. CIRIGNANO: Pollution is spread all over the State. · With 
:. . : . . . . . . . 

97 Super fund .sites and numerous hazardous .and toxic waste sites, 

pollution is ·everyone's problem. The construction arid engineering 

communities Were represented and testified, as_did Mrs. Peggy Haskin of 

. the LeagueOf W~men Voters, -who is_ the Cochairrrian of the Coalition for 

a Clean New Jersey. 
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All of · these people testified 'that there is a need for 

insurance reform. The lack .of afforqable insurance, or. in fact, a11y 

insurance at all, will prevent all clean1Jp of .hazardous and toxic waste 

sites and will cause. cleanup . to stop~ · .No reputable cont:ract:or, 

engineer, pr f;}rchit:ect will .~ark wj_thout Jlability i.ns~ra~ce. in 

essence, is the problem. Without liability Jns~ra~c~; there wfll be no 

cleanup •. 
. .. 

Mr. Brian Deery, Assistant Director, Munic:ipal Utilities 

of Associated General · Contractors National · Off ice in 

. Washington, DC, testified. at, the conference that. the·•·· problem was 
national in scope. He cited HR-2817, which attempts to deal with the 

problem. This legislatlon has been proposed, but no action has been 

taken. 

We applaud Governor Kean's decision to place a 90--day hold on 

insurance companies. However, as Commissioner Gluck has stated, II The 

Legislature must deal with the problem." 

The Governor's action is only· a temporary solution to the 

problem, but it does hold off the0 immediate threat. 

The Alliance continues to offer its · services to your 
Commission at this time. We applaud · your actions in holding this 

public hearing. We urge you to come to a conclusion as expeditiously 

as possible, and we hope to continue to serve the people of New Jersey 

by doing what neither government.nor business can do on its own. 

SENATOR LESNIAK: Are there any questions from the members of 

the Commission? (no response) Good morning, Assemblyman Deverin, who 

has just arrived and who is sitting next to Assemblywoman Ford. 

Any questions? (negative response) Okay, thank you. At 

this time, I would like to call representatives from the Utility and 

Transportation Contractors Association -- Robert Briant, Executive 

Director, and.Steve Brauer, Legal Counsel. 

ROBERT BRIANT: Ladies and gentlemen of the Commission: We want to 

thank you for this opportunity to testify this morning. I'm Bob 

Briant, Executive . Director of the Utility and Transportation 
. . 

Contractors Association of New Jersey. 
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Our: Association numbers · approximately 540 member firms which 

do all forms of heavy highway and utility construction and, more 

recently, in the past four to five years, also do all of the hazardous 

wapte cleanup construction work. in New Jersey .•. 

We are greatly concerned about the problem b7fore you becau~e 

we find recently that most of our contractors' 1.nsurance coverages have 

. been cancelled ·or, in fact, our ,contractors have been told that 

policies involving pollution liabil,it'y will not· b~ written in the 

future. This creates quite a havoc for our industry because 

contractors are going to be forced to make two decisions: Number one, 

not to bid on any of this work in the future, and that is not in the 

best interest of the citizens of this .State, or numbe.r two, bid work 

without having proper insurance coverages, which leaves their. companies 

wide open to all kinds of potential legal actions. 

We have another concern about this matter, and that is, the 

State is about to launch a landfill closure program in New Jersey. 

Most insurance companies and carriers are going to look at the landfiH 

closure program as being another type of hazardous waste cleanup 
I 

program, and our contractors who have been active in that work will 

find, very soon, that they will not have insurance coverage to even 

do that kind of work. So, we see two programs that are going to suffer 

greatly, both hazardous waste cleanup and municipal landfill cleanup 

work. 

l have brought with me our Association legal counsel, 

representatives of our contractors, and· representatives of our 

insurance agents, who can respond to specific questions and give you 

specific instances o.f the kinds of problems we have experienced in the 

past •30 days. With this, I would like to introduce our Association 

legal counsel, Steve Brauer • 

. STEVE BRAUER: Thank you, Mr. Chairman. Good morning, ladies and 

gentlemen.· Mr. Briant has provided you with copies of the statement 

I prepared in connection with the testimony and, rather than go into it. 

in detail, I would like to just highlight some of its points. 

I'm sure you are going to be hearing from numerous witnesses 

today to the effect that we have. a crisis in liability insurance as it 
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. . 

impacts upon hazardous waste icleanup. Based upon a . very recent 

experience which l had· as an attorney representing contr~ctors, I can 
. . . 

tell you that the crisis has reached a point where this insurance does 

not exist in the marketplace. It cannot be gotten ~~ , 81')Y price. 

Indeed, contractors have been ~dvised that liability insurers would not 

be willing to write $1 millio~ worth i~f cov:rag~ iofi $2 ~ill.ion worth 

of premium dollars. This is symptomatic and indicative of a number of 
. ' . ~ 

undercurrents and t.rends which have . come to a head and are now 

manifesting themselves .in this State. 

As I am sure many of you 'are aware, not too long ago there 

was a court decision in Jackson Township· involving the pollution of 

water supplies there. In that case, the insurance industry discovered, 

to its. surprise and chagrin, that its potential liability exposure 

exceeded what it thought it was writing insurance for. Without 

commenting upon that decision, I think it is safe to say that the 

insurance industry now perceives that there is a climate in New Jersey 

Which puts them at risk and exposes them to potential liabilities 

beyond what they anticipated and beyond what t.hey have charged premium 

dollars for. 

Additionally, when you are talking about hazardous waste 

removal projects, you are often talking about risks which are . largely 

unknown and potentially unknowahle •. · Many of the sites we are talking 

about have been repositories of materials for decades, and no one can 

fairly gauge what's there. Because you do not know what is there, it 

is difficult, if not impossible, to ascertain definitively what the 

potential liability is if something that is there is released into the 

atmosphere or into the water supply~· · Liability insurers, by nature, do 

not want to go in and insure risks that they cannot evaluate and 

estimate. In the same vein, actuarially, if they cannot identify and 

estimate the risk, they cannot calculate a premium, nor can they 

calculate what lhe dollar exposure may be. 

In addition to all this, over the past decade,. the liability 

insurance industry has experienced some catastrophic loss situations 

relating to toxic materials. I'm sure I don't have to say anything 

more to this Commission than to mention the problems that have occurred 
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with asbestos in New · Jersey. I have been involved in asbestos 

litigation in this State, and' I know that the insurance industry has 

expended tens, if not hunareds of millions of dollars, in loss 

payments, loss settlements, and the costs of handling thousands of 

claims.· 

Coincidentally, within the last few months, we all observed 

the tragedy in Bhopal, India, which I think highlighted the kinds of 

dangers you can encounter when you are dealing with some of these 

hazardous substances. 

For all of these various reasons, 1 believe the insurance 

industry has now said, "We are not going to write this business." As 

Mr. Briant suggested ..,._ and I am sure other speakers will -- without 

the protection of liability insurance, it is. really 'not fair or 

realistic to expect that the contractors are going to undertake to do 

this work. The industry needs protection. Indeed, they need it for 

themselves and for the public, because without this protection, 

everyone is at risk. 

One other area in.which this problem has manifested itself in 

terms of the construction industry, is the impact which. the lack of 

insurance has had upon the ability to obtain bonding to do public 

work. As you are aware, under the New Jersey Bond Act, all public 

construction work must be undertaken with the payment of. performance 

bonds. Increasingly, we are seeing a phenomenon where the bonding 

companies are questioning whether or not they will write payment and 

performance bonds, because of the absence of insurance, or the risk 

that the bond may ultimately be.looked to as an insurance policy. 

As I indicated in my statement, and by way of identification, 

I currently chair the New Jersey State Bar Assoc.iation' s Fidelity and 

Surety Committee, and I do devote some .of my practice to fidelity and 

surety work. By nature, a surety bond is not an insurance policy. It 

is not written for that purpose, and the surety bonding company that 

issues such bonds does not have an anticipation of having to act as the 

liability insurer of last resort. In light of the problem of obtaining 

more traditional forms of liability insurance, there is a real risk 

that a bonding company may assume that it will be looked to as an 
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insurer. It. is 

unwillingness to assume •. 

Because of all of these problems which 1:1re coming together 

O()W; there is a need for action, I believe, on an·inwnediate basis •. It 

is obviO\JS t.haf the legislature has recognized .that ~e~d by for~ulating . 

this Commission. In my prepared remarks ;;,._{ alt.hough the Chairman 

.indicated' we are not l allude to,:;;at 

least three areas--

SENAJOR LESNIAK: 

certainly welcome any suggestions. 

' MR. BRAUER: Thank you, 

primary ··focus, blJt we 

I. allude to three 

particular areas which I think are worthy of note and consideration. 

First· of all, one of the problems which underlies the anxiety of the 

insurance industry, as I suggested, is the actions of some· courts in 

expanding liability. from a court's poinf of view, ,certainly they are 

responding to cases before them · and they are seeking to protect 

rights. Individual lawyers bring suits on behalf of 1ndividual.clients 

or groups of clients in order. to. protect fhose rights and vindicate 

their interests. However,' l think one' of the things that has to be 

considered as a matter of policy is whether or not we can afford to 

have the same sort .of system of individual manifestation or prosecution 

of rights, if the end result of the prosecution of those rights is the 

impairment of the system to clean up its hazardous waste situations. 

One of the . things that I think has to be looked into 

seriously· is the possibility of the Legislature making very difficult 

policy judgments, and perhaps cutting back or limiting the rights of 

individuals, under certain circumstances, to pursue claims against 

people. who did not contribute to the underlying problem of hazardous 

waste, · but rather who subsequently came in to try t6 solve the 

problem. They may ultimately find themselves exposed to enormous 

damage claims because of what they tried to do to solve problems that 

had been festering foryears and years. 

If should be noted in this regard that .even if there is 

ultimate vindication through the le.gal process of a contractor who has 

a claim asserted against him, the costs of being named in a lawsuit and 
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defending one's self in that cir~umstance are enormous. I suppose 

ultimately someone is going to look at the legal profess,ion and level 

criticism there, but one of the areas that r think has to be. considered 

.is the possibility of passing laws to say, as a matter .. of policy, . t.hat 

certain. rights which may traditionally have bee_n available, . have . to 
. . . 

somehow be curtailed in the.· interest of society's problem in cleaning 

up waste. 

SENA TOR LESNIAK: What·· remedy would you suggest for the 

contractor who is negligent in performing his duties? 

MR. BRAUER: Certainly, Senator Lesniak, insofar as it is 

demonstrated that a contractor is negligent, and does not do work in 

the manner that he should in accordance with state-of-the-art 

techniques and knowledge, he should be held accountable for his errors 

or omissions. What I am really alluding to more are situations as now 

exist, where anyone who goes into a hazardous waste site may be held 

strictly liable in the event that there is some sort of manifest at ion 

of injury following work on the site. Indeed, there was a story in the 

newspaper just the other day about a site . currently under. 

considera_tion, where an attorney indicated he had a number of claimants 

ready to file suit. Now, a contractor wasn't even there, but certainly 

there is a potential risk to any contractor going onto that site faced 

with the knowledge that there are potential claimants out there waiting 

to file suit for exposures they have been living with for years. 

Once you get on the site, it is. a practical matter, and once 

you are involved in any aspect of the process, you have to assume that 

you are going to be joined in any litigation which emanates because a 

lawyer doing his job has to make sure that he looks to· any possible 

tort-feasor in protecting his client's interest. 

SENATOR LESNIAK: If the• State were to indemnify the 

contractor for damages and for defense on a strict liability claim, but 

still hold that contractor responsible on a negligence claim, do you 

think that the insurance industry would be able to .write-~ Do you 

think insurance would be available if that were thEl case? 

·MR.BRAUER: As a matter of fact, Senator Lesniak, that was 

the second point that I was going to make by way of suggestions, and is 
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one tllat I allude to in my prepared . statement. I believe the whole 

· area of indemnification and payment of defens13 c()sts for contractors is• 
. . 

one which has to be explored, and can be of 

policy and as a matter of legislative fiat. 

In di.rect answer to your question,, 

insurance industry would tak~ much solace from inde111nificatioh 'under a 

strict liability situation or any other·· situation, to say, "Now we /can 

·safely write insurance." But. it certainly Js .a·.·. step in.· the right 

direction. from a contractor's standpoint, faced wi.ththe possibility 

of not having insurance, or having insurance cancelled, if he at least 

knew that he was going to be indemnified or held harmlesa or have the 

costs of defense borne by the State or the governmental entity for 

which he was dding work, · it would give him protection ab<Jve and beyond 

· the insurance· situation. 

I think that some fcirm of indemnification back to the 

contractor is essential in light of the situation which now exists. As 

I am sure you are aware, traditionally. in public contracts, the 

· indemnification runs the other way. it runs from the contractor to the 

State or to the governmental entity, where the contractor holds the 
State, or its agencies, harmless. In a traditional context, although 

our industry has resisted that because we think there are fundamental 

problems with it-- Traditionally, that has been a part of these kinds 

of contracts; the industry has lived with it for years. We are now at 

a point where unless some relief is provided by way of indemnification, 

certainly in the absence of insurance -- traditional insurance -- there 
is a real risk that people will not do this work because they cannot 

afford the exposure. 

The third area that I suggest may be ripe for consideration, 

· is regulation· of the insurance industry. . As everyone is aware, the 

Governor, within the last couple of weeks, has enacted an emergency 

insurance regulation addressing this li!:lbility insurance dilemma, not 

just as it applies to hazardous waste, but broadly as it applies to 

general liability in New Jersey. From the .construction industry 

standpoint, I think it is safe to say . that we applaud the. Governor's 

actio.n because it is a response to a situ.ation which has developed to 
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crisis proportions. from what I have. been told, .the insurance industry 
' . - . . ,.... .:· , ' . .. ',• . ,. ,. ' 

is, perhaps inevitably, unhappy with the regulation, and I ,am sure you 
•' ,· . : ,,· .. . . 

Will be hearing from the industry as these hear:ings proceed. However, 

one of .the things that I think has to be corsidered., although, again, 

it · is not an easy problem, is whether or 'not there is some way· of 

regulating the industry to make ~ertain · that it cannot selectively 

· choose what kind of insurance it wants to write and what sort of risks 

it wants to insure; .but rather. must bear some responsibility for the 

bad as well as the good. 

I know there was a crisis a few years back with automobile 

insurance, and that was one of the problems. that arose, .where carriers 

did not want to write automobile insurance because it was costing them 

money, but they still wanted to write other lines of insurance which 

were. profitable. It· may well be that on this hard issue, the · 

Legislature, once again, will have t.o take a look to see whether there 

is some sort of fair and equitable regulatory scheme that can .be put 

· into place to maintain traditional liability insurance for this kind of 

wo.rk, while at the same time allowing insurance companies to assay 

their risks and decide what sort of business they are going to conduct 

in New Jersey. 

I think in closing I would like to ref er the Commission back 

to my statement, which is more comprehensive on these points, and 

also indicate that we are really on the cutting edge of a very, very 

difficult problem. I know fro! my private practice, and from my 

involvement .with the UTCA, that there are various contracts which are 

now in process at the State Department of the Treasury and the State 

DEP. Answers to some of these problems, I would suggest, have to be 

forthcoming· in fairly short order, or else the State and its 

subordinate entities are going to find themselves without the kind of 

responsible and diligent pool of contractors that they normally have 

available to do their work. 

The industry is ready to respond, as it has responded in the 

past. I think that is a safe statement to make. But, in order for it 

to do so, it requires the kinds of protection which will allow it to do 

its work in a responsible way without putting everything at risk. That 

is really what we are talking about here. 
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Thank you, Mr. Chairman. 

SENATOR LESNIAK: Senator Dalton? 

SENATOR DALTON: Thank you, Mr. Ch.airman. Mr. Brauer, just 

to focus on the emergency regulation announced by the Governor two 

weeks ago, the emergency regulation has t.t;ie effect on a contractor that 

there would be no dramatic premium increasesmidterm. There would have 

to be some rationale based upon, I think, a fourfold criteria for not 

rei;1ewing -- misrepresentation of fac~, basically a criteria .that is 

already used by the insurance industry for.the most part. 

From what I understand, however, this emergency regulation in 

no way precludes the industry from jumping its rates five, six, 

sevenfold in promulgating a renewal policy. Is that correct? 

MR. 8RAUER: I am familiar with the regulation, Senator 

Dalton, and my recollection is that in my reading of it there is 

nothing which specifically addresses whether or not an insurer can 

increase premiums. I know there have been stories in the press which 

have characterized the regulation as being one to freeze premiums. I 

did not _see it in the regulation. 

SENATOR DALTON: Neither did I. 
MR. BRAUER: That may be an effect of the regulation that is 

expected or surmised, but I agree with you, I don't think it is in the 

regulation. 

SENATOR DALTON: From my understanding, that has been the 

effect very recently. Whether they be government entities or private 

entities, the effoct would be that t.he insurer would immediately write 

in the pollution exclusion, the comprehensive pollution exclusion, and 

then jump the rates dramatically. 

So, what I am suggesting is, other than providing a market, 

in many cases, a contractor may not have the wherewithal to meet those 

premiums • 

. MR. BRAUER: Senator, the problem is even more pronounced 

than that. Notwithstanding the regulation -- and I know this from 

personal experience in a matter that I have been involved with over the 

past few mon~hs -- there are insurance carriers which are saying, in 

effect, "We intend to · cancel insurance if contractors embark upon 
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hazardous· waste work." To put it another way, · the)' are. taking the 

position that the regulation is unenforceable, or. t~at they are going 

to act in what they deem to be their best intereSt, regardless of the 

regulation. 

I have to assume that · at some point . in . time• in the not too 

distant future, a case is going' to Oc~ut Which is .going to test the 

regulation, and there may very well. be qu~stions as tci its legality. 1 
' ' ' 

am really not prepared to comment on that. Ultimately some ~ourt, I 

guess, will have to decide that issue. But·· I think the industry, at 

· least in this area, is of the mind that regardless of any emergency 

regulation, they do not want to write this. insurance, and will not 

write it unless they are absolutely forced to continue insurance under 

existing policies~ 

With respect to the issue of the pollution exclusion, as I 

understand it, there has been· apptoval of exclusionary language for 

excess insurance, excluding pollution· coverage. But· the exclusion has 

·. not been. approved with reference to general liability insurance, so, 

arguably at least, there is coverage under the standatd form GL policy 

for certain pollution work, even though there. may not _be exclusion, 

there may not be coverage for excess insurance. 

SENATOR DALTON: I suspect you can even atgue that point. I 

mean, the bottom line is the .. companies that are writing general 

liability policies for public entities are putting in a carte blanche 

pollution exclusion. Ultimately, some judge somewhere is going to make 

a determination about whether or not that is an effective clause. 

MR. BRAUER: It is my understanding that unless the 

Commissioner has approved certain forms, there is a real question as to 

whether or not the insurers can write terms into policies. The 

regulation, as I read it, envisions a process whereby the Commissioner 

will develop a body of regulations in order to set forth criteria for 

cancellation. Unt.il that is done, there is a freeze on cancellations. 

I don't think anyone knows yet what effect it is going to have. It is 

just too soon to say. 

SENATOR DALTON: Two more quick questions, Mr. Chairman. You 

· indicated that this has not only had an effect on the standard or 

Net11· 
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.. ·:::::~::1 .. :s~~:::td::::.: •,.t;t::l;~Y~~~:i;t:e:tm:~:i:: .. 
but in many cases, a pei' fc,rmance; bond i~ just tha~. It is rno~eys that. 

are put up regarding; .or . in. conjuociiofl w:ith. the; :ngpe,.s of someone 

. ;~rtJ•;•W:~~t::~:•~;:~!f}it~ta•.~.··st···otu·.t .. t\ .. l•:
1
.·: .. n·.:e:do.t,.•·•••·c·Lb.:.Y•~.•.d.·.d .. b .•. ~o·.:t··:_;·•·i·•·•·•.•·tt•.·.····,·.=hi•"e;.•···•·. 

Pitman, where .ttle contr~tot tlas ~OQ~ the -~ol.'l< . . .. ,. l·I 

. redera.f,.and. St~t.e agencfes{'~nd ·Yet·-~ec'.~ti.11:h~J'J a'.:si(h11titi6~ere'the 

, leachal:ing of hazardous waste continues.; S.o~ i:t l~ not,'Just. '.a 111~tter 

·of being scared off because 'no one i~ :'tje>lng 'to wf~t.-e ·Poiiutie>1f·und~r 

the GL, it. is whether you, -can ··actually cdrnply with' the. performance 
. . . -·. . .· 

standards set Lip- in t;:.he contracC . . , 
' •.' .. - .. -. .'· .. 

MR •. ,BRAUER: .... · The ·. rationale of performanc,e . bonds, . as you 

~ugQest, , is · to -- I ~uppQSe very si!llpiy ~- guarante~ performance. 

Generally speaking, you'.have ·a deiin~d. a~d firilte ·'respohsibility and 

undertaking s~t forth in. contract ~oc!Jment:s:~ ··. There .is apoint when. a 

Job is finished, when it is accepted,.w~~n final payment, ism~de, and a 

· bo~ding company·• kpows what its responsibilit:y and exposure is, based 
upon thoSe finite param~ters.. As you suggest, if' yo~· have a job which 

may define finite. definition, thet~ is aiways the possibility that 

sorneone,: at s~me potnt down the· road and it could be a month, it· 

.· .could be-~. year, it ~ould 'be 20 ye~~s -- will say, "Wait a second, the 

contractor didn't finish perfo~ming," ·and oh the th~ory' the . bond is 
st.n1 in force. . ... . 

I can relate to you one ~pecific example of lhis problem, 
. . ' ' . . . 

again; in · my private .. practice,'· where a bonding company. said, ih 

.,effect: ''We won't iss:ue ii. _bond for a hazardous·_\'4aste job unless there 

is insurance,''. and there wasnit. insul'a~ce. '·so, we,had.t:.othink:about 

alternatives since the insuranc:e was not there •. ' Essentially' what we 

c:ame _·up- ~itti' was •the di'~fting C>f rather: s6phisticated .. language, which 

was. appended to ,both t!ie. bond and .ihe contract to express, as clearly 

.· . as possible;• the notion that the bond ·~~s · not written as an i~surance 

policy of last resort. ·. It wa,s not being offered as an unlimited and 

nonspeci°fic guarantee. of •p~rformance in. perpetuity._ · Even with that, 
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there is always the risk that some time down the road, some court may 

say, in effect, l'We don't care what you said.; t.his is. what the legal 

· effect is." I suppose neither the Legislature nor a lawyer, as 

carefully as they try to craft things, can ever provide absolute 

guarantees that there . is r;iot going· to be some expansion or some 

interpretation of their best efforts to limit liabilities. That is the. 

way 'the system seems to work. 

But there are efforts being inade in the marketplace to deal 

with the problem, in, I .think, rather. ihnovafive ways •. ·. However, we ean 

only go so far with that because it is just not going to work unless 

there are some very fundamental, and 1 think systematic or systemic 

changes, in the entire process. 

SENATOR DALTON: Relative to regulation of the industry--

Regulation of the industry without talking about limiting liability or . . 

· effectuating other changes would be almost useless, don't you agree? I 

mean, you have described the problem, I think, fairly well, from an 

industry perspective. It is very tough to quantify · the risk 

actuarially. · Just saying to the industry, 11Well, we are going· to 

regulate you· in. order to bring you back into this area," without some 

other fundamental changes, would seem tobe counterproductive, wouldn't 

you agree? 

MR. BRAUER: Yes, I agree, Senator. I do not want to create 

a misimpression that I was listing these various things as isolated 

· approaches. I think all of these things. have to be considered, and I 

am sure there · are other things I haven't mentioned which have to · be 

considered. But I agree that without some sort of concentration upon 

the indemni fi.cation and liability. issues, anything else is kind of a 

stopgap. It's sort of plugging your thumb in a dike; it does not go to 

the problem. 

· In a certain sense, God forbid if there was ever a disaster 

on a hazardous waste site. The discussion of liability insurance is 

almost irrelevant because -,.- I mentioned the Bhopal situation -- if we 

. ever had a catastrophe where something was hit and a cloud was spewed 

somewhere, and you had $1 million, or $5 million, or $10 million worth 

of insurance, that would go just as the cloud dissipated i_n the wind. 
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. ' The 'real protection ~~ ::cef.tain\y as •. an •:;~:~oi-n~y :.ad\ii1;1:ing clients ~- I . 
· ·• .• would like tq. see, , ~ClUld. t>e s.~e; -sort of· a. ,.sy~~em . ~~efe~y a contr,lictor 

could 99 in and kno~ ttl~t h~ w~s n~t ~t risk beyond ,anything J.hat he .. 

. , ,,did negligibly· or tailed to' cioi.n· .. ~c~~rr;ia~ce wittl1;1~·andard_,~~~ra~~ng 
practices or st~te-of-the-a1\_tt,~hnology,~ . <:. ,.. " 

'' .·· Indi:3eo; t ver·{ carididly \at ate i~ my "written' ~~marks tfiat when 

· ·1· .am •asked: th~'.questfon by :eo~tractors'/:~a~'.i·.:afl).',oe~,~fon;aily,,~hf3ther 

· 1~~·:t~~}:h:~;::kLtit:Lti~ttt?;::::••·•~ta~t•;:it: 
.·•·•• .. :it~:•tJt:t;jt~;:::::t:;1:~10:f:r~n:~tt:f••~:t h::1 

th8t problem, the effect~ ·are ·so Drac°'(lian, so inpredibly great, that 
.. _, . . . . .. - . .. ·. .. . ' .... 

' it is not ,excessive to. say the. bµsiness and the personal wherewi,lhal of 
the contra.clt would be wiped out. •... Ultimately', I guess pebple make 

. '. . . - . . . ..,. .. . \ . .. 

business judgments as ; to, 'what . they can and can't do, but' as an 

·. •·• ·. 'attorney' I ·can' t make \:hose j~dgments .> .• But it is a 

·: attorney', that l look: ~t ·wit~ trem~Odouf•trepidation 
. . ' ' . . : '.· . . ... ,· : , . 

situation, as .. an 

-~nd · appr_ec iation. 

fo-r the dangers. ... ·. •. ·. > · . .· . .· 
SE:NATOR LESNI'AK; •• Thank you,·. Senator Dalton. Senator. Laskin? 

·· .· SENATOR LASKIN: I seJ that there .at~ a lot of ~itnesses, but 

. let me ask you a feW questions anci' maybe :others will hear. Commissions 

in this State have a w~y of going on' and oil and oh ad infinitum. Every' 
. . .· ,. . . 

yeai;- they come- to. the,ir expiration date •and·• th·ey are renewed for 

another · year. I ·. do_n' t think this Comfoissic>n .. will fall into t.hat 

category. The crisis, problem ·which f thi~k everyone ·on this Comm,ission 
'is famil:i.ar with-,,-'- ,, This is a Commi$sfon that was appoint1;3d with pe~ple .··•· 

who know .what..·. ~his· problem ·.is. all about~·. · l don't think ~e can ·afford 

· to · let .thi~ one 'go .oh and on. . . . . 

So, we ha~e to have answers/ .. Now, ·. when you and Senator­

. Daltpn, · who .··~peak-~ la~guage'that 1 do not understand·.-- ·tt)at's,_the 

insurance busi~ess ,. :and J am not. fainiliar • with that ... .:. . you can talk 

about the philoso~hy rif insurance, but l have to understand,' in, a IJIOre 

· basic way·, what suggestions can come from the~e witnesses .as. to how to 
solv·e this problem •.. 
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. The 0.rst. suggestion, you __ inade was State .indemqification. · .. 1 

hav.e ,a problem with that because :-wtien IJ1ear' indemnificatioh,,' 1 think 

·· a cont_ract~r may tend ~ot t.o be ~s ~tron~i)' -~dher~:~\: \:~ ~igh\ta~d~rds 

· · · . when h~ :knows that so!l)epne .. i~ going i-.:o pay hi~ ,bill _ if> .. he . does ·· .. 

. . ~omethi~g w_~ong_ •. But St~te i~d~~~-~ti6~~io~.i~ ~- ~~g~·;~ti~~:.': " · ., ·: ' . 

. You mentioned stronger: regulation< o'f the tnsurarice :industry •. 
l·.·•think.the insurance industry: iri thl~-5.tat:~, tj~er~lly, ,peeds ·•.~· lof o:f 

. ~tart:; t:pr~:.:Wh.·e:.••· .. •.o.· .. d···1·d:n~:,-tl.t·d··k•yn.•·•o·~w2:t .. ·•·h~.:a·_°t,.t!~ :t~t~~: !tld~utq:6b:: . 
insurance.is over. 

What 'about ' the ide~ _;_ and this .. is maybe just ~. dream t.hing . 

-- of federal reglJlation, as. opposed_ .. to ind_ividual state regulation of•· 

'the insul'.ance industry? .Have yo.u eve·r given ~ny .thought. to that? I 
.hav_e. -.·· : '· -: : 

MR. BRAUER:_ l have not, Senator, but 1 would like to· speak : 

to the question pf Federal regulation· in a slightly different way.: 

,.· .. ·As ··r unde:rstahd it, ·.'in Sl,!perfund jobs, which' a:lre funded. by 

'Federal EPA dollars, ttiere is provision for the type '6f indemnification. 

• I alludecl to before. That . has not been . implementeq on the State 

level. · I believe it is -- or i_f. it/ isn't; ,it should be -- under. 

· consideration for jobs now in the pipeline which are going to be going 

out, because there is going to be a problem getting contractors· to bid ·•· . 

and do th~ '°'ark without it. · . . . ·· •· · · 

SENATOR LASKIN: I don't want to take .any more time. I just 

hope that the Witnesses realize. we are desperately· searching for some 

good ,suggestions on 'how to solve this proble'm-. . My feeling is that ' 

Senator Lesniak, who is not going to ·1et this t.hing 'dra9 o~,. anc:i on, 

·· and on ad infinitum, is going to want, to •come ·out with. some \lery strong 

suggestion~ on how to attack this problem ~ssoor, as possible. _ 1 kno,w 
municipal .·insurance' premiums have gone through ·the ceiling; and that 

~ffects ~veryone~ 

MR •. BRAUER: This is a p~obleni which really cuts across 

lines. I think this is bipartisan' and multi~fa¢eted. ·. Everyone has, the 

same interest;. it .doesn't.· matter \'lhether you are in the insurance 

industry; thecontratting industry, ora public program • 

.. SENATOR LASKIN: All right,- thank you. 
. \ ' 
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SENATOR LESNIAK: Are. there.· any que$tions? Assemblyman 

· Oeverin?. 

ASSEMBLYMAN OEVERIN: Yes. 1 wonder, does your work with the 

contractors who work on toxic problems tak~ you anywhere else besides 

Jersey?. Are you connected with the Northeastern ~tat es at ail? 

MR. BRAUER: No, 'I am ~at, Ase,emblyman. 

ASSEMBLYMAN DEVER IN: You are not aware of ,What the situation 

is in the other states then? 

MR. BRAUER: I am only aware by vlrtue of· w)1at I read and 

what I hear informally from other attorneys. 

ASSEMBLYMAN DEVERIN: Wh~t do you hear? 

MR. BRAUER: My impression is that the · problems we have in 

New Jersey are similar to the problems they have in other ·.states, 

· although I think New Jersey is really <ahead of everyone else fbr a 

variety of reasons. I think we have identified more sites. We are a 

small populous State, everyone is very close together, and, in my 

experience, I think there has been a responsiveness to the kinds of 

problems we have. That is· my impression from dealing with various 

people in State agencies. I detect a e.incere desire to get on with the 

problem of cleaning up th.ese sites, and. a desire to work through some 

of these problems, which I must say are very, very difficult to work 

through. 

ASSEMBLYMAN DEVERIN: Has the save-harmless ·clause been 

considereq by any other state that you know of? 

MR. BRAUER: I don't know the.answer to that, Assemblyman • 

. ASSEMBLYMAN DEVERIN: Okay, .thank you very muCh. 

SENATOR LESNIAK:. Assemblywoman Ford? 

ASSEMBLYWOMANFORD: I have one question. To your knowledge, 

are there contractors who are working without insurance? 

. MR. BRAUER: Right now, on th is sort of thing? 

ASSEMBLYWOMAN FORD: Yes. 

MR. BRAUER: I do not · believe there are any . contractors 

\'larking without insurance right now, although I believe there are 

contractors who are working with insurance where there may be questions 

. as to whether or not ·their. insurance will remain in force and will 
. . 

ultimately be availabl~ in the event that there are claims asserted. 
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In order to answer your question, Assemblywoman Ford, I think 

you have to keep .in . mind that we . are in a very, .very dynamic 

situation. I think the situation that abided three or four months ago 

was a little different than what .we have now. When the fil'st project 

started going, contractors who do this kind of work went to their 
. . 

insurance agents and insurance brokers. I think they· had certif~cates 

and were able to· get insurance. As the Jnsurance companies bl:3came more. 

aware of what kind of· work was being done and started to factor in 

things like the Jackson >Township experience and some of the other 

things I have mentioned, I think it occurred to them that there were 

· risks here that they were not willing to blithe1y undertake, and they 

started to resist. 

One job in particular that I know of was originally to be let 

back in June or July. At that · time, there were certain requirements 

for insurance, which ultimately had to be changed on a re-bid. Now, 

some three months later, we find that the assumptions that were made 

about insurance then are no longer operative because the situation has 

changed, and has continued to move. I think today -- and we have 

insurance industry people here with · us who perhaps can better respond 

to this question ,-- that a contractor who goes out to bid hazardous 

waste work cannot get liability insurance for that job~ 

available in the marketplace. 

It is not 

MR •. BRIANT: Assemblywoman Ford, another· point to amplify on 

what you just brought up is, when a job is advertised now, there are 

less contractors who can bid the work because they do not have the 

insurance. What that tends to do is drive costs up, and keep 

contractors out of the marketplace who · are qualified to dO the work 

bl.It who, in fact, do not have the insurance. 

One of our contractors does bid . work out of state, 

Assemblyman Deverin. He can respond to your question, if· you· would 

like him to, relative to how some of the other states are handling the 

kind of problem we are talking about today. Would you like· him to 

respond to that question? 

SENATOR LESNIAK:. Yes, we would. I would just like to tell 

Dr. Sadat to please be patient, and I would like to thank him for 
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coming to testify. It will be just a few more moments before I call 

him. 

MR. BRIANT: We have Joseph DeNunzio with us. He is one of 

our contractors who handles this work and tle has bid ,je>QS .out of state. 

JOSEPH O. DeNUNZIO: My name is Joseph p. /DeNunzio. We <lperate 

throughout the Northeast--

SENATOR LESNIAK: .· Mr. OeNunzio, have to move up 

to the witness table to be recorded. 

Mr. Brauer, on Supetfund sites you have to have · insurance~ 

Isn't that required under the Federal regs? 

State? 

MR. BRAUER: Yes, I believe. it fa • 
. · SENATOR LESNIAK: . Do you know. if it is mandatory in the 

MR. BRAUER: Senator; I can only respond to that-­

(Dr. Sadat speaks from the audience.) 

SENATOR LESNIAK: Dr. Sadat told .me it is not. 

MR. BRAUER: I'm not sure 1 necessarily agree with what Dr. 

Sadat said. 

SENATOR GAGLIANO: May I have a clarification on that? . 

SENATOR t.ESNlAK: We'll wait for Dr. Sadat to come up. 

SENATOR GAGLIANO: Yes. I would like a clarification on that 

because a very large · job in my district, Burnt Fly Bog, has not 

proceeded because-- I thought one of the issues was insurance. 

SENATOR LESNIAK: 1 'm sorry for listening to testimony from 

across the room. . We will give Dr. Sadat a chance to answer that 

specifically. 

MR.· BRAUER: Mr. Chairman, would you like me to respond to 

Senator.Gagliano? 

SENATOR LESNIAK: Please. 

MR. BRAUER: Senator, it is my understanding that insofar as 

previous jobs which have been put out to bid are concerned, all of 

those jobs have had requirements in the Requests for Proposals or the 
. . 

bid documents calling for insurance. I do not know specifically what 

may be on line now or what. is planned, or whether there has been any 

chahge in the requirements. But, to the best of my knowledge, and this 
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is based on-- I was involved recently on a project which is currently 

on the threshold. There were insurance requirements. 

why--. 

SENATOR LESNIAK: Burnt Fly Bog is a Superfund site? 

SENATOR GAGLIANO: Yes, it is. 

SENATOR LESNIAK: That may be the difference. I don't know. 
. . 

SENATOR GAGLIANO: You had asked about Superfund. That is 

SENATOR LESNIAK: We know it is required under· federal regs. 

The question was, is insurance required for State work as well? 

MR. BRAUER: One other point. In Superfund, there. is 

indemnification language which runs in f a'vor of contractors. That may 

have ah impact upon the availability of insurance, although there are 

insurance people here who I think can speak to that better than I. 

SENATOR LESNIAK: Mr. DeNunzio? 

MR. DeNUNZ IO: Gentlemen; with regard to the Superfund, I 

think the intent was to indemnify the contractor and the engineer 

involved in cleanup sites, and to hold them harmless with regard.to the 

effects of ·. any pollution liability not resulting from their own 

negligence. We are ready to accept our negligence. What the insurance 

industry thinks about it, I can't answer. But, we are working on 

hazardous waste sites. We have a serious problem today, in that we 

have just signed a contract, and we are under threat from the insurance 

company and expect a notice that they are going to cancel our insurance 

in 30 days, regardless of what the Governor's order was. I thank him 

for his order because I think it did help. We would not have gotten 

the insurance. We had gone all over the world. Lloyd's of London 

refuses to write it at any cost, even four times the amount of the 

insurance required. 

At our National Board meeting in Washington -- the National 

Utility Contractors Association -- it became evident about four or five 

months ago that this had become a national problem. The cost of 

liability is one thing. It has gone up substantially. Our excess 

liability policy went from $5,000 to $35,000 just in the last month. 

But at least that is a definable cost. We are under threat -- not only 

my own company, but every one of the companies I am affiliated with 
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through my family because of some possible .. assert.ion that some 

attorney, sometime in the f~ture, is going to end up bringing in my 
.. :-. : 

name because of family· corporations. That would threaten that policy, 

which would put me put. of business. We are a public .works contr.actor 
, ... . '· .. 

operating all over the State and in the Northeast, and .we require 

insurance t.o do that work. 

lt is a crisis, and we hope, at least on t.he Supe,rfund sites, 

that you will indernnify the people working on those sites for that 

problem. Our excess policy, by the way,··. has an explicit pollution 

exclusion and has gone to a claims-made type of claim. You can asl< the 

insurance industry what that means. I am a Httle confused myself, but 

it means we are not going to have protection in the future . over 

something that may have happened during the term of the job. 

We have contractors who are not bidding because they are not 

able to get insurance. This inability to get insurance will increase 

your ·• costs on future projects~ There is a direct threat of no 

insurance. 

SENATOR LESNIAK: And that is the same in other states, as 

well as in New Jersey? 

MR. DeNUNZIO: I have subcontractors from out of state with 

present Certificates of Insurance which are under threat of 

cancellation. When trying to get certificates for new jobs, they are 

unable to write them.. The company turned them down. When those 

policies end, thef will not be renewed. 

SENATOR LESNIAK: Assemblyman Shinn? 

ASSEMBLYMAN SHINN: I guess my comment goes to-- I sort of 

identify the problem · in ·two· areas. One, you have contractors who are 

involved in a cleanup operation, and, on the other hand, you have the 

municipal/county/State problem. The municipal problem is that 

municipalities historically had the responsibility for solid waste. I 

would guess that there are probably at .least 50 municipal landfills 

that have either been closed Or are in the process of closure. They 

have problems with en~ironmental liability impairment. 

Counties, which now have the responsibility for solid waste 

and bringing systems on line, have the problem of securing 
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environmental impairment insurance. In our case, we are looking at a 

self-insurance type situation. The State is not exempt because the 

Hazardous Waste Commission is going to be faced with the same thing -­

the environmental impairment situation. 
' . 

I would like to hear· some comment. You . spoke . about some 

indemnification. From discussing the problem with se\/eral people, I 

can see from a municipal/county/State level some sel f-ins1..1rance and an 

upper indemnification so. that the insurance company would know the 

extent of its liability. In essence, you have a layer situation, where 

a municipality, a county, or the State would insure itself up to a 

certain layer, hopefully with the private sector. Then maybe there 

would be some sort of an upper indemnification type situation, so at 

least you would be able to define limits of liability and a private 

carrier would have some comfort coming forward with a premium that had 

some known quantity. As I understand the major part of the problem, 

there is no way to quantify the liability risk. It seems endless in 

many. regards. 

MR. BRAUER: Assemblyman Shinn, with regard to the point of 

self-insurance, within the past couple of months, on the particular job 

that Mr. DeNunzio is involved in, we discussed _with the State -- I 

acted as his attorney -- alternatives to traditional insurance, in view 

of the situation, which had deteriorated to the point where we couldn't 

get . it. · One of the things we discussed with them was the question of 

whether the State might establish some sort of se1 f~insurance vehicle 

to cover both it and its contractors against some level of risk in 

connection with hazardous waste work. I know there are risk management 

people from the State here who perhaps could speak to that issue 

better than I. 

Certainly, from a contractor's standpoint, I think it is safe 

to say that the industry would be more than willing to work along with 

the State, if the State could come up with some solution to its own 

insurance problem. As a practical fact, if we ever get into a 

situation where claims are asserted against the contractor who is naked 

-- that is to say, one who does not have insurance -- and the State is 

involved, the State is going to be dragged right into the midst of any 
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sort of litigation or claim, regardless of whether or not. tnere are 

hold-h~rmless provisions .going back · in f_avor of the State. 

The State has certain wherewithal that a private contractor 

does not have~ The. Attorney General's office tlas, I suppo1>e, -- nundreds 
. . . ' ·-" :-: 

of deputies who are charged with the responsibility of representing the 

State ~nd, insofar as they are ~epfesenti11~ the St~te, and the State 

is insur.ing itself· and extending protection to its contractors, -

presum~ly that resource, which is already being provided, could be 

made available to sol.ve the problem as an>adjunct to self-insurance. 

· It is my impression, from the discussions we had, that there 

is a need for some clarification as a matter of policy as to whether or 

not the State would engage in some sort of self-insurance scheme. 

There may also be legal or_ constitutional problems which arise in terms 

of control over funds and various other things. I know that any 

solution, at least in the current state of the law, is going to require 

input from various agencies and, ultimately, from the Attorney 

General's office. I think one of .the difficulties we have here is, in 

· my experience, when you are involved in that kind of process, it just 

tends to drag on and on and on, and you go from. one agency to another 
agency, then to the Attorney General's office. You may have to go 

through half a dozen different layers of people at the Attorney 

General's office until you reach the sufficiently high or sophisticated 

level where someone can just cut the Gordian knot · and make a hard 

decision. 
. . 

We even explored other alternatives in a particular context. 

We talked about setting up some sort of claims fund jointly with the 

State, where both State and contractor would contribute. - We were 

looking for solutions to a problem which manifested itself on a 

particular job. · We worked _ our way through some things, but we 

certainly.have not addressed the problem fully. But, self.:_insurance is 

certainly -one thlng I think the industry would respond to very 

favorably. -

ASSEMBLYMAN SHINN: Do you see a separate approach to the 

municipal/county/State problem versus the contractor issue on liability 

impairment? Have you given that any thought? 
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MR. BRAUER: Well, I am certainly not as familiar with the 

experiences that . the government er1tities have . had with .. their own 

insurance situations as they are. It is my impression that the 

locaHties in the counties are experiencing the .same so:rts of problems. 

SENATOR LESNIAK: If I may, we have plenty of pe~p1e here to 

testify on behalf of the municipaliti~s ahd counties. 

ASSEMBLYMAN SHINN: l just . .wanted to •throw that issue· out .so· 

we could get some ideas back. One last point I would like to make is, 
when you try to analyze the costs, the costs ah1ays 'cc,me back~- In any 

fashion, whether Lloyd's o.f London is going to do all .of the liability, 

if they will, or whomever' the costs . always come back t.cr sorne 

governmental level · and end up with the taxpayer, . either in .a .premium 

base, the cost of cleanup, or whatever. I think thal is an important 

issue. I don't see anyone else footing the bill. 

SENATOR LESNIAK: Assemblyman Martin? 

ASSEM13LYMAN MARTIN: . With respect to · the indemnification 

issuf;l you threw out as a possible help in this area,·what would be your 

reaction to some form of insurance whereby the prime contractor would, 

in fact, have soine :liability to a fixed limit, and from that point on 

there would be indemnification by the public body, be it municipality, 

county, or State? 

MR. DeNUNZIO: I think that would help. I think the problem 

today is that when insurance companies look at private businesses, they 

don't have a limit of liability. So, within your solution, if you 

clearly limit that, then I don't think you will have a problem with the 

insurance industry. 

ASSEMBLYMAN MARTIN: · The problem as you see it right now is 

the open-ended li9bility · aspect which prevents an insurance company 

from--

· MR. DeNUNZIO: Absolutely. Our present contract calls for 

the State to pay for the liability insurance. We could not· get a 

policy for general liability four dollars to one dollar because they 

said, "Look, you can pay me $4 million for a $1 million policy, but it 

might cost us $50 million. n They absolutely did not want to write it 

because of the Jackson Township case. Apparently there is a fear out 
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there that they have an unlimited lia.bility. Certainly,< if you limit 

liability;..- · I fear 30 da.ys from now tlaving absolut~ly no insurance. 

I 'did want to address Senator Laskin' s ·. concern about 

indemnification and that we, as coritractors, would. be looser. 

· ·1 Ultimat.ely, we, as taxpayers, always :pa.y our own in.sufa~ce, as you 

indicated. However, we, as corilract.or~, U1timat~ly p~y Las.a cost -­

our t~surance. We ate rated indfvidua.liy; ]us~ aSincompensation, our 
liability .and our li~bility rates go u~, a~tL9ur deductibles go: up.·· .. 

five years ~~o, we had a zefo dei:tuctible. 1r went to $250, 

$500, $1,000; presently; it is $5,000. so; in essence; to some extent, 
' ' . ·.· ' ' ...... ,, •', ' . : .' 

· ·. we do self-insure. A lot of that has to do with the size of the 

project. But there are hundreds . of small contractors out there Who 

would love to bid some of your · smaller contracts, but they Just can't 

· afford to under the present condition • 

.SENATOR LESNIAK: Thank you very much. There is just one 

matter of cfarification. One ~f the problems is that if you have a $1 

million coverage policy, the insurance company just can't put that $1 

million on the table and walk away.· They · still have to def end. the 

case, Which could cost them$15 million, $ZO million, or $25 million to 
defend in some instances. 

MR. DeNUNZ IO: Well, Mr. Brauer mentioned ear lier that 

presently on a site where .. we intend to go · to work, there are 

already allegations from attorneys who a.re prepared to sue if citizens · 

· · have been damaged by that site. As a result, we are faced with 

lawsuits before we even go under the contract. That is a cost that is 
. . 

really not considered to be insurance, and it is a concern • 

. SENATOR LESNIAK: Okay, thank you very much. At this time, I 

would like to call D.r. Marwan · .Sadat, Director, Division of Waste 

Management, Department of Environmental Protection. Dr. Sadat, 1 am 

glad you're here. 

We a.re anxious to hear the status of cleanup operations 

vis-a-vis the insurance problem. 

DR. MAAWAN SADAT: Good morning,Mr. Chairman. 

SENATOR LESNIAK: Good morning. 
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DR. SADAT: I have to apologize to you. 

asked formally or informally to. testify, so l•had some of my sta(f. 

here--

SENATOR LESNIAK: If that is the case, let m~ apolo~i~El• I 

you had been. In any event, we are glad to .have you here. 

OR. SADAT: Of course, I would be glad tO at least try to 

some of the questions .you may have. I think the first thing 1 
' \ . . . 

have to tell you is we, at the Department, are. not in the insurance 

ln fact, on any of .our contracts the insurance requirements 

are, generally speaking, determined by the Department of Treasury, ~he 

Attorney General's. Office, and formerly the ~pill Fund Administrator. 

As far as the Department is concerned, the insurance problems have been 

a fairly new concern with respect to our cleanups. Last year we had 

big contracts and. had no problem. . In fact, I think about a year ago we 

bid the Burnt.fly Bog contract, and there were six bidders, including 

Mr. DeNunzio, who had no problem with the insurance •. 

The insurance problem is developing on a day-to--day basis so 

. what I tell you today may not hold· up tomorrow. In fact, we know that 

when we first Jet the contract for the PJP site in North Jersey,· 

insurance · did not appear to be a problem at the first bid. At the 

second bid, we were beginning to experience some problems and were also 

experiencing some problems with bonding. 

· What the Department has done is work with the Attorney 

General's Office and the Department of Treasury to develop language 

which would allow contractors to proceed with the work by relieving 

them of some of the requirements we had set. We started with a fairly 

ambitious number-- I believe that two years ago · when we started 9ur 

insurance requirements for engineering firms. which were set by the 

Spill Fund Administrator were $10 million. That number was reduced to 

$1 million. As far as I know, so far engineering contractors, 

consulting firms-- Right now if we had to proceed on a design or 

feasibility study contract and they couldn't get insurance, I think we 

would negotiate some kind of waiver from insurance requirements. 

In response to your question with respect . to Federal 

requirements, the Federal regulations do not require States' 

27 



contractors which· are ciC>ing Superfund work to have insurance. ·••• .. · ...... · .·•.· . 

been.a State reqyirement at the Et(:ivice of the. Spill fund Apministrator,·. 

the Attorney General's Office, and the Department of Treasury. It is 

also a fact. that . the Corps of Engineers, on . the other hand, has 

· insisted on some kind of ·insurance. . .. 1 · '.don't ~~ciw >~hether . they are 

experiencing difficulties nat:ionW.ide With' Sup·erfund cle~11up •. It is a 

· little diff}cult to tell initially because\the regions don't always act 

in a uniformed and consistent matter. That means, one of the Corps' 

regions may decide they want insuranbe and ·another in~y · not. I really 

can't· comment too.·much on.•the .. national. picture. 
that EPA regulations for the CFI do not require 

insurance from their contractors on Superfund 

answers your ·question.· 

However, it is a fact.· 

the states to require 

jobs. I think that 

Our recent experience · with engineering contracts has been 

that we have not COIJle across major. insurmountable insurance problems. 

That is not to say that willnot happen tomorrow. It is a very dynamic 

sort of thing that is happening, and, frankly, it would be foolish on 

my part to predict that .. we are not going to have problems with 

engineering projects within the· next few months. There 0is no question 
. . 

that over the last thr.ee months we have> experienced some difficulty 

with construction contracts, and with the following sites: At the ' '_ ' ' ·. 

Cigna trading warehouse in Somerville, the cleanup contractor had some 

difficulty coming up with the appropriate bonds and we had to work very 

closely with him to make sure that could be accomplished. . It was 

accomplished and .they are proceeding with the work~. On PJP • .., and .Mr. 

DeNunzio -- I believe they were working yesterday . with"' the Attorney 

General's Office and· the Department of Treasury to come · up With 

language which .would allow the contract to be awardeo and meet our 

requirements.· I believe that was accomplished. On Burnt Fly Bog, we 

have some difficulties, but we think we can overcome tl'i*m. But again, 

I im not--

SENATOR GAGLIANO: Excuse me, Mr. Chairman. If I may, Dr. 

Sadat, I would appreciate it if. I could interrupt here and ask you 

exactly how. you intend to overcome the problems of Burnt Fly Bog, 

because my recollection of it is that this phas~ was bid and that you 
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required $l0 million in coverage. The .successful was able 

to hold onto $2 million of. c:overage, at least for _a perJod, and even 

that was questionable. There was some litigation before -an 

administrative 1aw juoge--

DR. SADAT: I_ don't think we are talking about this conli-~ct, 

Senator. 

SENATOR GAGLIANO: What? 

DR. SADAT: l'm not talking am 

talking about an immediate removal. attion we· are planning· because we 

need to proceed with some work and_ decide-~ 

SENA TOR GAGLIANO: Yes, .but--

DR. SADAT: Under_ the different contract. And that contract 

itself, I think, we have sort of abandoned the idea of receiving that. 

SENATOR GAGLIANO: I understand that, but, wasn't the 

catalyst for the abandonment of that, the issue of insurance? I say 

that, and I want it to be on the record, because I attended a meeting 

Qf the community· involvement group at Marlboro Town Hall. I was 
. . -

sitting in _ the audience, and they invited me to the table, just as 

you're sitting at the table, and I heard a representative from DEP say,_ 

"We' re going to award this Job in the next few days."_ Since that time 

the whole thing has fallen apart, and if I can characterize it more 

understandably for this Commission, you are now entering oh a time and 

material type .job, as opposed to a regular contract to complete the 

work. By time and material I mean that I think you are reaching out 

for contractors who have certain equipment and know-how,_ and you are 

going to do a little at a time. That's my feeling .on the matter. - When 

people were told in ·my district that there would be one contract and we 

would go forward, I thought the insur_ance was the biggest problem. I 

still hold _that belief, and I would like your explanation of -that. 

OR.< SADAT: The insurance was a problem. The responsive 

bidder was not able to get the approptiat:.e insurance, while on the 

other hand, the non-responsive bidder . was ab1e to get insurance. I 

think .what happened in the Burnt Fly Bog was it got so complicated in 

terms of whether we would award a contract to what we co_nsidered 

a non-responsive bidder, that we decided to proceed with our 
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non-emergency contract and do an immedi~te removal of the materials 

there. I have Joe Wiley with me who is Assistant Director for Planning 

and who knows the details of .exactly what happened •. Joe, do you want 

to go into the Burnt fly Bog issue? 

MR. WILEY: Yes--

SENATOR GAGLIANO: 

. SENATOR LESNIAK: 

Pardon me, Mr. Chairman. This is--

I understand •.. Please,· go right ahead • 

SENATOR GAGLIANO: (co11tinuihg) --a key, cu.rrent issue, and I 

think it really can bring all of the issues to one point. 

SENATOR LESNIAK: Go right ahead. 

MR. WILEf: Senator Gagliano, as you know from the meeting 

with the citi;zens group, we stated that we were unable to award the bid 

contract due to the problem of the lowest responsive responsible bidder 

being unable to obtain the insurance required at that time. 

SENATOR GAGLIANO: That was the· $10 million .total coverage, 

correct? 

MR. WILEY: That is correct. As Dr. Sadat indicated, under 

our system of procurement we did not feel we could award the contract 

to a what we considered a non-responsive bidder, and there was some 

litigation on that matter. Basically we were fac:ed with the question 

of, "How can we quickly move to have some work done during the 

construction period that we still have available this year?ll We looked 

at . our procurement system, and we concluded that there was a means of 

having some work done under another contract that had been previously 

bid. 

SENATOR GAGLIANO: fine, but the bottom line on the issue 

here is, when you do the so-called -- what I call -- time and materials 

wotk, are you going to require $10 million worth of coverage of the 

contractors who come in with the backhoe and the dump truck, as opposed 

to someone who you wanted to have come in and do the full job? 

MR. WILEY: The insurance requirements for the non-emergency 

small cleanup contract are not the same as for the bid contract for 

that particular site. They are, essentially, lower and we will allow 

the contractors to maintain, in. effect, the insurance they had when 

th~y bid the contract. That contract was bid last Fall, so at that 
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. . . 

time there was co-verage available, and they have maintained that 

coverage. 

We certainly don't want to predict what could ]1appen, and the 

the type of coverage they have may be canceled. l think we are_ 

same situation there that Mr. DeNµnzio described. 

SENATOR GAGLIANO: That ls what l'm gettfog to. I think the 

risk issue is exactly the same. By rewriting--

DR. SADAT: That is what 1 said, Senator. I said, to predict 

going to happen tomorrow, would . be foolish on our part. I 

think, maybe, what I should do--

SENATOR GAGLIANO: But i think now the State of New JerseY 

is apparently changing it to a time and materials type job, and 

therefore, assuming the insurance risk. In light of that, would it not 

have been better for the Department to have recommended to the 

Legislature that we did something prior to this point· so that we cou~d 

have a responsible contractor, whoever it might b~, do the entire job, 

and therefore alleviate your own problems in the Dep8rtment in terms of 

monitoring the job and also getting the job done? 

MR. WILEY: Senator, I just want tb clarify one thing about 

what the job is. I appreciate what you are saying about the possible 

greater risk involved if we take the· responsibility oLdirecting the 

·activities of the contractor and working on a time and materials basis, 

· and that is certainly a valid point. . What we intend to do is only a 

portion of the work that we consider to be relatively straightforward, 

which is loading some contaminated materials onto trucks, and taking 

that material to an approved landfill. There is another part of that . 

job that we do not currently have a mechanism to undertake, and that is 

· to · get the slucige out of the lagoon. It is a very difficult type of 

work and, because of its magnitude and difficulty, we did not feel that 

that is appropriate as a time and materials job under that particular 

contract. ·In effect, we had to phase back what we could do immediately 

in order to use that type of contract with the risks that .we would have 

to assume ourselves. 

SENATOR GAGLIANO: What would you recommend? Dr. Sadat or 

your colleague, if you had a recommendation to make to. the Legislature, 
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-- . and 1 '. recogni ie ··.you · are . pot in . t~t irtSl1~,ar,ce :,bL,Js,:in.~ss,, ,:y.ou· ·arE, •· 

· ••· · .. tr)'tng to do 1f t:l~anup. •: :wpat 111q~e sp~cifica).ly C,:~L,Jtd; ye>lJ. ~~ggest to 
us that would help 'yo\J· on these jobs?. . ... , . . . 

· · · .. DR~ SAQAJ: .· What. :j_ •would sugge·st; '.Senat'or, is . there· is· 

.. presently Senat.e: etn .. · ... 31·.·t2·.o.· .·16··.s·':. ::y··~ .. ohu/r•·~ .. h.···b· .. ::.·l.w·l·,.;a,·1·•.~·a'..•1~sp.·.·.·oo'.·.· ... :·n.·.·•·.sseo .•. n:· .ae .... tdoi.,r·.b·•·.··.i_::_} .. ~··•a:nn.•.~d:·oWre.s·· .. :c': ... ··ec.or ... ·.·t°:.:at .. •. l.l: •. 1n11·.· .. oy·· . 'an9 'D'aitoh, ~~ · l 'think 

·.suppotLthat.Cbi.i1.·· • in>fact, l nagpi-epa:re~ .e)<t:er;,sive comments on;the', 

: i:, il 1 to the Commis.si,~h~;, :suppo£tih~i :fiiat. bill_:..:;: 1 \btnk it. ;~olil<! · inake. 

':~:.:·:;:z~:::: 2 :{:\n7ZI~)~i:~tt!t;t::;::.~d! •. · 
. :··~solving•our cleanup 'insurance' problem. 'lt .m~/ .need SOJne··~dditionai. 

language to. deal with insurance issues t.hat l.'m not. t.erribly. familiar 

. with. 

One. of the re.c~mmendation~ that we would make,. is that the· 

biil extend · no( only to ccmtracto~s.:and ~onsulting engineers, but also 

fa laboratories. We have be~n aqv1sed. by ,5-ome· of the laboratories who 

·do \'lOrk fbt the St,ate ,.of New jersey'?' .. ou:r term contracts th·at they are 

experiencing. some dfrfj_~ulty. wi.th·insur~nce. ··· .. we·· are·· wor~iflg .with them 
.·_. . . . ., ,, . . ,. 

. to ·see ; how w·e . can SC>l ve that. . • Wh~n 'We have a problem . I think our .··· 

immediate response is> to solve the problem tJie best we know how with 
' ., . . '. ' . 

. the assistance of the Attorney·,.Cienerall.s Office and the Department Of 

Treasury~ or to look at, ~nother way :of procurement. Surely, .we wol)ld 

support and not o~pos~ legislat:.io~ to solve this problem •. 

· 1 have ~ad~ 'extensive. ~omme~ts to· the Commissioner supporting · 

S-3206, which is tt,e· only bill that .l am aware of. 
SENATOR DALTON: Can,fpick up on that?: 
SENATOR LESNIAK: . Go ahead. ·.· 

SENATOR DALTON:··· .. ·. I .think Senator Gagliano's .. line of 

~uest.ion~ng reaUy gets at. the. heart of the matt.er. What you have here 

is a major fill. site, ~urnt Fly Bog, _:. ·and we have over 100 throughout 

ih~ State -- a~d· yoD have four: play-~rst the J>~O.ple who have been or 

may be damaged ;BS a 'result ri( th~i:r ·residing near. th~t site, the State 

wanting to . m6ve · f ~rward . with ·a ;cleanup:, contractors ~nab le to get 
' . . . 

insurance wliic:hmeans you can not to inove forwar:d, and an industry that 
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. . 

is not willing to write that insurance, based upon their assessment of. 

the risk. What the Chairman, through the Commission, is attempting to 

do is--- The Contillo bill is a good bill and is attempting to address 

.the liability of contractors, but · it is.· only . dealing· 

with one player out of the whole thing. You still. have a number .. of 

other players out there. People who may or m~y not be d~maged ·either 

prior to or during a. cleanup action-- That is certainly a problem. 

Even if the Cantillo bill is passed only a part of the· problem is being 

· addressed. l haven't· heard anyone from the industry come forward and 

say, "Well, with the Contillo bill we wilrwrite contractors,'' although 

I suspect there is that possibility. I guess What I am looking for, 

Mr~ Chairman, from the Department, is their thol!ghts. We have an 

overall problem here. We are not going to solve it on a piecemeal 

basis ·· and we are not just going to address contractors. · We have 

several other important players to bring into this process. So, how do 

·you suggest resolving it? 

DR. SADAT: Well, Senator, I think one of the major issues 

you are concerned about is victim's compensation. Frankly, I--

SENA TOR DAL TON: That is part of it, correct~ 

DR. SADAT: Frankly, I think that is an extremely difficult 

issue to solve. There have been some attempts to solve it through the 

Spill Fund. I am not sure that solved it completely. If we can't 

resolve the victim's compensation part, the Super fund effort in the 

Senate may bog down the whole Superfund legislative effort. It is my 

understanding that that is a major issue with respect to 

reauthorization of Superfund. Frankly, I am not an expert in victim's 

compensation, although I understand some of the implications. My, and 

I think the Department's, position is that right now we need at least a 

mechanism to allow us to proceed with a very· important job, which is to 

do cleanups. We have worked very diligently with the Department of the 

Treasury and the Attorney General's Office to resolve these problems as 

they have come up. But certainly they are time consuming,· they do 

cause some delays, and I would suggest that maybe this is only one part 

that· we need to resolve, and then we must deal with the much thornier · 
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issue : of victims I . ~ompen~~~ion •.. : l:_.· am Qpt '. an expert .:in_jraat: f~e~:ct,.: and . 

.. 1. would .. tl:link. ~hat ... your1.ould .want JC) considef .· v~l'Y ·c9r¢fyl1y·.a1~ .the 
i~pHc~ti~n~ -Of vi6tj_~ 1:; ~o~~e~s~tiori ~ ' first bf all -'1 thi,nl< from. a . 

pullli~ .'heaith',Jssu'e it. is some\:imes extremely. difficµlt.: to estabJish a . 

.. ~5!:~::01ttlo::0i:.t~t:··}:ti:rt:t'~~8:1i1:~:t:,t::~. 
·a ~.irect c~u.i-se of relation~hip •• l-t-6J.nk Jacksop '.l~wrsnip was a. fairly 

.. ·· 'easy:Fcase becausel:h~re 

·. tela~·eci heal\:h eff~cts~ 

.· ~as cohtamiOat ion oL drinking; ground wete1· .• .and·. · 

.. · ... But :,in '~.a-~~~ \ih~:r~' §b~- ha,,:~ . if l~ndfill ·• or a 

difficult · •. ;:\:it~t~~!:i::µ::::t:.1:t:~:::~ .· bt:::}t::\::Z stored $t 

that site- and health lmpact. . . . . 

SENATOR DALTON: . Victim'S ~Clmpe~sation aside, how do you ·move 

forward? 

DR. SADAT:.· J 'm sorry, Senator?_ •.•. 
. .. . ·. . ·. . . 

SENATOR DALTON:' Victi~'s compensation aside~ how do you.move 

·forward?.· 

DR~ SADAT:·. Well, r think the~- ' 

· • ·.····SENATOR · DALTONi · ... You still · nave ·• contract.ors · without 
insurance.·. 

·. . .·· 

·· DR. SADAT: Well, l.,_thir:ik, so· far .what the Department ha·s, 

don~ is to move these .· contra,cts. for,wal'd by telaxin•g the insurl:ince 

· requifements to the greatest extent possibie. r think the Cantillo 

bill would . help that~ but l tm ··not an insurance expert' and I can It 

• guarantee that if: the Cantillo bql . was·· passed· it would encourage the 
. ' . . ·.· . . . 

insurance companies to· write .. insurance policies. 

SENATOR LESNIAK: Senator Gagli~rio. 

SENAioR GAGLIANn: Dr. Sadat~.·.again realizing you are not in . 

. . the . insutance •. business· but. in ,the -business o·f cleaning up these sites,·.· 

have there been any meetings of fnsuranc~ company representatives who 

can··make ·decisions and representatives .of you Department, the Attorney 

General; and others ·w.ith t~specL to the Possible iss~ance of insurance 
. . 

· .. policies?: Do you understand what I .am saying? 

·DR. SADAT: Yeah, . I get your--

SENA TOH: GAGL!ANO; High level, hard""."headed meetings on this 
. ' 
issue. 
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DR. SADAT: Right. There were a number of meetings with. the 

insurance carriers. 1 personally was asked about a year ago to. attend 

a meeting which never happened. ·But, we were trying to set up a 

meeting with major insurance carriers and Mr. Hunt, who ,is the Spill 

Fund Administrator' to have the .underwrit.erswrife ;·bl~nket polky for 

the State and its contractors, for $100 million. I don't believe that 

went anywhere because · the meeting • never took· place and I 

think the. insurance. companies just were not willing. to do that.· I 

think . there has been constant cominu~icat ion between lhe nepartment of 

Treasury, the Spill Fund Administrator, and the insurance companies. 

I'm not privy to these conversations· and as I said, the one meeting I 

was supposed to ·attend never took place. 

SENATOR GAGLIANO: One other thing. I would like to take 

just one more minute. Are you familiar with the actions with respect 

to the Lone Pine Landfill suit?· 

DR. SADAT: Yes, Senator. 

SENATOR GAGLIANO: We might as well have this on the table. 

It is also in my district, unfortunately. How many defendants would you 

estimate there are in that case,.lncludingmunicipalities, contractors, 

people who just happened to be standing by somewhere along the line? 

Would you say there are 300 defendants? 

· DR. SADAT:· I think originally there were 70. That number 

may.have grown. 

SENATOR GAGLIANO: Seventy? 

DR. SADAT: Yes. Originally, I think there were 70. The 

original committee had 70 defendants. 

SENATOR GAGLIANO: . And that included municipalities, county, . 

and various contractors, correct? 

DR. SADAT: Yes. 

SENATOR GAGLIANO: Many of whom have not been near the site 

in probably 15years. 

DR. SADAT: · That. is correct. 

SENA TOR GAGLIANO: I happen to know because we represent a 

municipality or two that had been joined, and most of the people in the 

municipality don't even remember that there· was any dumping or garbage 
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. . . . . 

disposal from that municipality to Lone Pine Landfill. It is so long 

ago since · there may have been garbage removal from· the · town to that 

dump site. Do you think that that suit, as much as Jackson, has caused 

this problem with the insurance companies? 

DR •. SADAT: .1 can only. guess. l:lS te> what h1:1s caused problems 

with the insurance companies. I don't think Lone Pine is really a suit 

that may have scared the insurance companies. My intuition. is, and I 

am dealing not with facts but with intuitipn, that conceivably Jackson 
. . . 

Township and Bhopal, were the two major factors. Frankly, I think, the 
. . 

insurance companies possibly need sqme medication for the hazards which 

are associated with the different sites. There are sites where the 

possibility of a Bhopal are non~existent and really are not much 

different from other construction sites except for the level of 

protection for the workers. I think that is something we can deal with 

and we can qualify. Ther.e are other sites which are more dangerous. 

When you are dealing with drum removal, or sites where the substances 

are stored in tanks or drums and have noL been properly quantified and 

qualified-- Then, I think, the possibility of a catastrophic event ,-­

certainly not in the magnitude of Bhopal -- is there. The probability 

is higher. I don't · think the insurance companies take that into 

account. Frankly, although Burnt Fly Bog is not a good site, it 

certainly cannot be equated to a BhopaL There is no comparison. 

SENATOR GAGLIANO: It is a manageable-­

DR. SADAT: That is correct. 

SENATOR GAGLIANO: (continues) --situation which, between 

you and a good contractor, could be taken care of. 

DR •. SADAT: That is correct. 

SENATOR GAGLIANO: That is why I am saying, the bottom line 

here is the insurance issue and whether or not we as a State are going 

to stand behind you and whoever does the work and see to it that there 

is protection. That is why we are here. 

SENATOR LESNIAK: Senator Laskin, do you have any questions 

specifically of Dr. Sadat? 

SENATOR LASKIN: 1·have no questions of the witness. When he 

is finished, perhaps I can have a couple of minutes to say something. 

SENATOR LESNIAK: Okay, after me. 
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; :·~/-,,.::,.-,. 

SENA TOR LASKIN: · 
:- ' ; .· ·. 

I don't warit to ··bog "this thing: down ·an.y .. 
more. (laughter} · ·•· .· -··· ., · · · -·· 

SENATOR LESNIAK: . We needed that •. 'AssemblywomEm Ford?, 

. ASSEMBLYWOMAN FORD: · Dr. · Sadat, I am going 'to ask you the 

same question that Ser,,ator Gagliano .asked you ~ecause ,( .a~ ~~t: $Ure of 
your ans:~er: • .· Has there. · beeM . a~y · j·oint' · d1s~~~sio~s- b~t,eeh · your 

, . Oepartmenf, · the . Department of· lnsutance, '.and t.pe ;,ofnet <age~cies 

affiliated'wit:h this? lthink whatyo~·-said b~for,e, .. :and·'t:ofrerit m~_if 

i . am . wrong; was that: :;es . th~r~ ' w~r~: ' But . ~s you ·mo~ed · on ~ith ··your 

answer you indicated that' a meeting had b~en canceled' •. Is,:that .rfght? 

DR. SADAT: Let me again .. ~tate ex~cit:.ly-- ··.· You know, tepeat 
. ' . ·•. . 

what . I said. 

ASSEMBLYWOMAN FORD: There had been some .informal 
communication but:. there has been no formal communications? 

_DR. SADAT: A year ago ~e were supposed to have a meeting 

with Mr. Hunt' who is the -Spill Fund Admini~trator f and some of . the 
. . . ; .. . 

. insurance carriers. That. meeting'' never·occurred because,' I think, the ' 

insurance coropanies were reluctant or si~plyrefusedto ev~n enter irito 

discussions about underwriting a major policy · for . the State· and it~ 

contractors. · I am aware only through hearsay. 

ASSEMBLYWOMAN FORD: So you personally don't kno.w. . 

DR. SADAT: 1, personally am not aware of any communications, 

·.•but_ 1-..; · 
ASSEMBLYWOMAN FORD: So I should pose this question to .. 

· · somebody else at the Department. Firie •. 

DR. SADAT:_ That is correct. . But l do. know and have heard 

that there a:re communications with the Department of Insurance, the 

Department of the Treasury, arid the insurance carriers. 

ASSEMBLYWOMAN.·· FORD: Has the insurance problem delayed to any 

: ex\:.ent the speed .to _which we are proceeding in cleaning up known toxic 

waste sites? 

OR. SADAT: . I would say in general what. we have· done is taken 

other routes to get around the problem where we have hidden· obstacles. 

For example, in the case of PJP we ran into a problem with insurance. 

Along with our concern for public health . issues the Department's 
'· .. . 
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·.position· was to move on an eme.rgency bas1s andiwe asked the Department 

of the Treasury for a waiver from adve.rtisement which allowed u.s to .go 

with a sole source contractor to p~t out thefire~ That is what we are 

doing now. . . We have m,oved in every qase wher~ \'le .felt there was a . 

public health demand as gu~ckly as we could. 

SENATOR LESNIAK: Okay. Ho~eveF, the overall p'roblem in 

terms pf overall cleanup, certainly dow9 the road if .. not tomorrow, is 
,_,·,_ ·"(• ... ,"< .-- ,,' ·-: 

going to be insurance. 1t does present J3 serious 0probl~111 that we have 

to.address. ls that correct? 

DR. SADAT: There is no questiOn, Senator,<that we need to . 

· resolve this. 

SENATOR LESNIAK: And if the Government doesn't address it we 

are not going to get these sites cleaned up. Would you say that? 

DR. SADAT: Tl1at is sort of difficult to predict at this 

point. As I said, we could waive all insurance requirements because,. 

certainly, the Federal :regulations would allow us to do that. 

SENATOR LESNIAK: .But t.hen you may not get the contractors· to 

clean it up in any event •. 

DR. SADAT: Th.at .is correct. 

SENATOR LESNIAK:. I'm sorry~ Assemblyman Shinn. 

ASSEMBLYMAN SHINN: It seems like one of the thoughts that 

mlght be included in our package is something very simplistic that says 

the limit of liabilityofan insurance policy, or the face value of the 

policy-- In other words, it seems· the· court is interpreting an· endless 

liability· to a carrier so that he does not really know what he is 

insuring, what his limits are, or: what the face value of the policy is. 

SENATOR LESNIAK: If l may answer that, the problem with that 

is even if the carrier says there 1s a 111illion dollars in our policy, 

they. still have to defend the policy. They still have to defend their 

insured, which may cost $15 or $25 million just in defense costs. So 

it is not the problem of unlimited liability of the carrier vis-a-vis 

its policy, but it is the cost of that defense. That is the problem. 

ASSEMBLYMAN SHINN: Isn't what I am hearing, part of the 

problem is that liability awards are going beyond the limits of the 

policy? 
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SENATOR .LESNIAK: .. But the insurance .company would not· have. to. 

pay that award •. They only have. to pay up to the ~lmit of their policy 

if, in fact, they defended the policy. · If they don't defend the policy 

>they will get stuck .with the entire amount. Ass.embl,yman ~~rtin •. 

ASSEMBLYMAN MARTIN: One ~question,, Dr ••. -witn respect t:o the 

bids that have been submitted. through your ~ffice, . are· you· able to.· 

calculate, at all, ·· the increase· ih costs because of J.he liability. 

_ problem? . . 

DR. SADAT: That. is a reimbursable GOSt.. The Department~ as 
. . 

part. of our bidding proc;edure, pays the c;ontractor up front for .. the 

cost of obtaining insurance •. 

ASSEMBLYMAN MARTIN: . My question is are you able to put any 

. type of price tag on it at this time? 

MR. WILEY: I·. think · it is. very difficult right ·· now, 

Assemblyman •. However, a point that was made earlier is probably valid 

about competition being limited because contracto,rs are not · able to 

·· obtain insurance and therefore• cannot compete, which is bound to drive 

· up the b~d prices. We have seen . bids coining .in higher ~han .· our 

estimates, possibly due to that factor. - · Also• the contractor may be 

looking at the risk of covering his own cost of defense if he cannot 

obtain coverage through insurance. 

ASSEMBLYMAN MARTIN: Can you put any type of percentage range 

on those. increases? 

MR. WILEY:· There are a number of factors• involved and I 

really don't think we can attribute a given percent to the limited 

competition or to the· cost of defense. It is in the realm of 
: . . 

speculation, buf it is probably a substantial amount; · it is not a 

· _negligible amount. It.is probably more than 5%. I .wouldn't want to 

say how much more, but it is a cost implication we have to· contend with 

in terms of the carrying out of this program. 

SENATOR LESNIAK: Thank you. If I may, just in summary, go 

over again my opening statement vis-a-vis· the procedure!:> of the 

C.ommittee. I am glad Dr. Sadat, . the Contractor's Association, the 

municipalities, and other groups are here today because we are trying 

to identify wha~ the problem is. Specifically, we have to address the 
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extent, the magnitude, and the complexity of iL We have already seen · · 

how complex it is in just our first two hours of hearings. I think I 

can adequately summarize your testimony by saying it has presented a 

serious problem to . the Department,· blJt as of today it · is not 

insurmountable, although j.t could very well .be so in the future, w.hich 

could even be tomorrow. 

I just want. to make one• statement vis-:a-vis strict liability, 

negligence, and the Cantillo bill. ~trict liability has been in our 

tort law and our statutory law vis-a-vis dangerous ... products and 

production of hazardous material for quite a long time~ What it 

ensures is a course· of doing business, and that companies that are 

doing business take the proper and best precautions possible. And that 

that cost, of course, is paid, ultimately, by the consumer or the 

taxpayer. For that also protects the health and well-being of the 

people of the St.ate · of New Jersey because it is a standard that the 

companies have to live up to. Maybe, sometimes we will have to relax 

that concept. It appears to me that the cleanup of hazardous waste is 

not something that·· people-- · That has to be done. These sites have to 

be cleaned up. It is not a business judgment where we can say that we 

are to encourage or discourage this business. It is something that has 

to be done. We may have to relax that strict ·liability, even as 

· important as it is to the health and safety of our people. We may have 

to relax it and find another way to get at it. I want to thank you for 

being here to testify about the problem, Dr. Sadat. 

DR. SADAT: Thank you, Mr. Chairman. 

SENATOR LESNIAK: Senator Laskin, do you have a statement? 

SENATOR LASKIN: Yes. I don't know if it will fall on deaf 

ears, but l. notice on .the. list of potential witnesses, most of them 

represent municipalities or governmental entities. 

SENATOR LESNIAK: You mean everybody together at the same 

time? 

SENA TOR LASKIN: Well, no. But. my guess is that every 

witness is going to tell this Committee that there is a serious problem 

out there and everybody is going to tell us how the problem · affects 

them. I respect that and I appreciate that. But there is not one 

speaker on this list from the insurance industry. 
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SENATOR LESNIAK: . That ii rlght. 
. SENATOR'LASKIN:: w~s t~at.· purp~sely done :lhat waii 

SENATOR LESNIAK: .Speaking ~f deaf ea:cs, Senator, what F said 

loday the procedure we· outline~· af;:our fi~st ,:,iieet~o-g .w~~. ,we< 'were· 

>going tc, try '.'."-. obvio1,.1sly, we can\t do everything ,~11-•. at ._ once. in . one 
heari,ng•-- tti identi,fy the proble~~ _· .. ·. ··-. . ·•. · ... ·· •.. .·. 

SENATOR °LASKiN: •. :My qoestlorfWa~ ·w~re>they ~skecr to testify? 

· SENATOR LESNIAK: Nq, they· were. asked to :be here and listen 

· t:o the testimony-~-•· . _. 

SENATOR LASKIN: Okay~ 

S~NATOR l..ESNlAK: ( ccinti~ues) :..-and to te~t if y at our next 
p·ublic hearing •. · 

SENA TOR LASKIN·: Okay. : 

· SENATOR LESNIAK: Ol<ay. •-· Thank you. . ls.· the- Oepartm~rit .. of 

Treasury represented here?: · ls Lee Sylves~er here? 

· LEE SYLVESTER: Yes, sir • 

. · SENATOR LESNIAK: .. Okay. . Mr •. Sylvester, · can you say a few 

words regarding what the Department of Treasury sees as the problem and 

any potential solutions to it? 
'' .• 

MR. SYLVESTER: · My name is lee Sylvester, and 1 ain speaking· 

to you today as a representative' ·of the NeW Jerse;. State Department of 

Treasury' . General Services Administration,. Divis.ion of purchase and 

Property •.. I am the Assistant Chief in the Bureau of Risk Management 

which is the Agency in. the. State Government· char9ed with the .duty of 

developing a -financial plan, _ insurance, self-insurance, and_ other . 

methods to transfer risk to· protect the State against any claims made . 

against it or any attempts to alter its physical as~ets. . The Bureau 

·. acts as. a consultant to all State agencies. for .. the development_ of 

contracts and contract insurance specifications, and designs :and 

recommends risk management policies to redu~e . the State'.s direct 

exposure to loss.: My remarks are being delivered today on behalf of 

Jhe O,ief of the · Bure~u of' Hisk Management., Bo.b Hunt, who wears the 

other hat of. Administrator of. the Spill Fund •. Mr. Hunt, at this ~ome~t. 

is 011 his way to London for a series of meettngs where he hopes to 
' . . .. 

. _ successfully complete negotiations with Lloyds underwr itets to fill in 
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layers of the State's excess .catastrophic liability policy. If should 

be noted that while the State is a recognized self-insurer who pays 

routine liability claims via the. tort claims fund, we are a corporate 

entity comparable in structure to an .JBM, a Prudential Insurance, . a 

· Johnson and•· Johnson, or.·. any . other . mfiJC>t por_poratlon. ~i.th annual 

revenues and income of $9billion or greater. Therefore, With the same 

n~ed. to· protect this income against the potentir:t1 of catastrophic. 

claims. 

My testimony today will focus upon the impact to a state 

resulting from the current non-availability of environmental liability 

insurance. It should be noted that our own market analysis, which we 

did almost on a daily basis for thepastyear,·reveals that the current 

unavailability of environmental liability insurance is the leading edge 

of a general liability insurance industry crisis. 

Restrictions in insurance markets first emerged in July of 

1984. Coverage availability has steadily diminished since then, but at 

an accelerated rate since March of this year. Although predicted 

earlier, the total elimination ... of any liability protection for 

· environmental risk seems to have occurred from July 1 up to as recently 

as. the last 1 to 3 weeks. You have heard testimony from people to that 

effect. 

What is or what will be the impact o.n State Government? The 

first impact we are discussing is that hazardous waste cleanup 

contractors can no longer obtain liability insurance. This includes 

al1 phases of cleanup, from feasibility design, to laboratory testing, 
to actual site cleanup contractors. As a result, contractors who once 

saw this as 8 profitable business are withdrawing from the field faster 

· than they got in. While a few still remain, these fortunate ones who 

lasted until the final cut -- that is coverage withdraw -- have only a 

matter of time before they also withdraw. 

· Without Legislative reform, the State commitment to cleaning 

up our environment can only be continued if we agree to indemnify and 

assume some of the liabilities of all contracto.rs performing any phase 
of environmental cleanup. 
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We.· rieed only to look at· the recent history of environmental 

losses to guess the financial impact. Jackson Township, $5 million 

plus legal costs; Johns Manville, $500 million plus legal costs; 

Bhopal, $250 million plus legal costs. These are btJt thr.ee incidents, .. 

and while we don't predict that every wastE:l site will automatically 

produce liability claims,· the State has · ideMtifi.ed appro~imately 181 

sites, of which 99_ are on the Superfund l,isL A conservative estimate 

of future liabilities c~uld be in the billions. 

Number two: Asbestos removal contractors face a similar 

dilemma. The only difference is the major financial impact will fall · 
. . 

on local school · boards and colleges. financial predictions are the 

same. Remember, Johns Manville was an asbestos exposure. · The State 

itself is having severe difficulty with purchasing( any kind of 

liability insurance. As mentioned earlier, the State's Risk Manager is 

still attempting to negotiate portions. of our liability program, which 

expired on July 1. 

Insurance underwriters· view. the. State. of New. Jersey as .an 

environmental loser rather than an environmental. leader from their 

1 perspective as a risk assumer. Primarily because of court decisions 

like Jackson Township, which heavily impacted on the interpretation of 

the insurance contractst insurers are avoiding governmental risks in 

New Jersey. They feel that any liability insurance will become 

environmental insurance by judicial interpretation, and they simply do 

hot want the risk. 

I have attached for your review an article from the March 19 1 

1985 edition of The Wall Street Journal which is a very good, 

non-technical overview of the problems in the environmental liability 

insurance market. 

In summary, New Jersey needs to become an insurance and 

environmental leader and the reform of legislation for environmental 

liability ts a good place to start. 

Do you have questions, sir? 

SENATOR LESNIAK: Sure thing. Can't we very simply as a 

policy matter, legislatively, say a general liability policy is a 

. general liability policy, and an· environmental impairment. policy is 
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that' . and. thus avoid the problem of judJcial . interpretation. a~ 

with regard to that? 

MR •. SYLVESTE.R: Perhaps •. 

SENATOR LESNIAK: It doesn't solve any problems other than 
. . . 

defining the two so at 1~a.st we ,Cndw ~hereto-start. 
. . 

· MR.. SYLVESTER: That may be a. .. sol:1Jtion. They thought they. 

· tiad it· defined in the simple porti<Jn .pf t~e contract of general 

liability which says they will pay property. da~age and bodily injury • 
. .- ' - '·' .· .. : . ., ·, ' . ' ' ',·: :_ . 

The coutt case of, I think it was Reichel versus Travelers Insurance --

. and I think it was a Federal case ... .,.. s.aid that the general liability 

insurer is responsible to p;ay cleanup costs. 

SENATOR LESNIAK:. Of course,_the United States Supreme Court 

Justice Douglas once sa.id that Congress could not have meant what they 

said. (laughter) So we always run that risk •. Are you saying in your 
. \;__, 

testimony that the State of New Jersey really can't · even--

Indemnification is not in terms of the contractors. · It is not the sole 

solution, because even that may be too costly to us. 

MR. SYLVESTER: Yes, that is correct. From our corporate 

perspective that is fine. · We can · indemnify. I understand just 

recently -- within the last week or so -- a Deputy Attorney General's 

or Attorney General's ruling says that we can indemnify a contractor. 

But that transfer.s the risk right to us and to our $9 billion ta>< base 

of revenue. From a perspective of risk management that means that 
. . 

monies you have allocated in the Legislature to pay programs may have 

to· be diverted to pay unanticipated or unexpected claims of serious 

magnitude. That is why we buy or attempt to buy the catastrophe policy · 

to minimize that diversionary effect. 

SENATOR LESNIAK:· . How big a corpor.ation is the State of New 

Jersey vis-a:-vis, for instance, Exxon?·· 

MR. SYLVESTER: We· are. talking, in round numbers, roughly 

70,000 to 75,000 employees which puts us up in the neighborhood 

probably the.size of close to the 300 of fortune's 200 companies. Our 

revenues are UP in the neighborhood of Fortune's.500 companies. We are 

· not-- · I don't picture us being:--

SENATOR GAGLIANO: Our assets are tremendous. 
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MR. SYLVESTER. We insure our assets which are over $2 

billion of real asset value. So, yes, we are very very large. 

SENATOR LESNIAK: But in terms of our income, we can't afford 

to be self-insurers in all regards? 

MR. SYLVESTER: My view is, not 100% because our revenues are 

to pay for public services as much as possible. The money is for 

programs, human services, and everywhere else. The more dollars we 

divert from that function to pay for a lot of catastrophic losses 

I'm not talking about the everyday nickel and dime losses -- that may 

be transferred give us less money to perform our function as a 

government. 

SENATOR LESNIAK: So we have to, in some way, deal with the 

liability problem. We can't just shift it. 

MR. SYLVESTER: Yes, that is correct. If we shift it and we 

assume it, then how are we going to handle it? 

SENATOR LESNIAK: Senator Dalton? Senator Gagliano? 

SENATOR GAGLIANO: Yes. Mr. Sylvester, .have there been any 

negotiations between your Division and Department and the insurance 

companies as to what might be acceptable to them? For example, has 

there been any discussion suggesting that if the insurance companies 

would provide municipalities, counties, and school boards with a 

certain amount of insurance and cover any claim that might come under 

that, and if we would indemnify contractors up to a certain amount, 

would catastrophic insurance then be made available? Let me get back. 

Let us say we are talking about a cleanup, which most · municipalities 

are not involved with but certainly the State is. Let's say we feel 

reasonably certain $10 million worth of coverage for all purposes is 

appropriate. If we indemnify up to the $10 million, is there any 

chance that we can discuss with the insurance companies the excess 

coverage. I know the excess coverage is what really is falling apart 

because there is no way of knowing what their losses might be. 

MR. SYLVESTER: Yes. 

SENATOR GAGLIANO: Has there been discussion along these 

lines? We are kind of in the dark about this. The Mayors are calling 

us, the county government leaders are calling us, and certainly the 

45 



· _ p:eopl~ ·dump: sites 

WEf know i~ there 1s :ng'\n~o-rancef '.' 
.... ,, .. <. ·; .. , . : "! 

. .• .. 

MR.SY~VESTER: Yes~: Y~u:havehit on part J1f the proble!ll of 
ilability/---

.-risi<;~­
. •. Tho~e markets hav~ just :walked aw~i-

SENAT:OR GAGLlANO: Right;'' ~T~ey've c_oi\~psed.·-· 

MR.' SYLVESTER: Yes; thef colli:lpsed. -

•. SENATO!{ GAG~lANO:: How: caM we .' rebuild that market ,through 

- some kind o-f te~sonabl~: ir1demnifi.cation on t.he part_ofth~ State? 

MR. SYLVESTER:;' I _think th~t- would be better answered by the, 
insµrers -.:_themselves. 

. . .. 

-.Bob -Hunt is now ,'in -London because the State 

,, .itselLcannot 'buy genera'i liability. We had a generai liability policy 
'up ·tO $100· ,•'~iilion,·· ·'excess ·-bf.' $1, millJon, ,- and'·that_ previ6U$' _po1ic:y , 

.: included envirC>t1nient~1 •-·- irrtpairment. ',, '. 0~ July' 1 ' our geperal . liability 
polky }reduced to ff mil).ion .-~)( bf $2 1/2 111i1:rion'. , W.e are trying now 
_ jllst to rebuiiq it to $25 million~ which we feel is even small for some 

. of the .e~posures iri th_e State,:.hut is stlniething we could live .with in 

th~ event of a sharp catast;ophic claim ,which was viable and a ·judgrri~rit 

·•-awarded. •·· 1 ·can't answer your qu~st.ion until Bob Hunt· gets back._from 
·· lor,don,'-,just to see -wl1al: the l}oyds' und~rwriter~ ~~-- who ate one of the· 
, f q~emost ~.,. will say; . _ - ' -._- --- · - ·· ·- · · < · - .- · _-

- , _-..• SENATOR GAGLIANO: The Commfss.i.on ~eetings are 'that timely as 

, fBr as the State i.s c~nce~ned' too' ~ot just using contractors and not 
'ju~f, in;suring inunicipalit{is/ ;but:'also _in: tertns-·of the-__ coverage ·tne' 

State 'ftselfhas on ifs ~wn liability issues. 
-- -_ ...• SENATOR ~ESNll).K: •, )lhat.-time does his fligh~ arriv_e? 

MR. , SYLVESTETR: _<He just arr:i.ved~. '• In f~ct hi~ -p1ane ·is 
> landing 'just ~bo ~t no~. ' ' 

·, · SENATOR LESNIAK:.- Weil we'll go. pickhim up~ 

-·· SENATOR GAGLIANO·:,· He is just- getting there~ 

MR. SYLVEST[R: He'S_ Just getting \:here. Hei 11 be back 
-- Monday or 



S.ENATOR GAGLIANO: l don't ha.ve any other questions, but I 

think that is going to be a key to the decisions that we make •. 

SENA TOR LESNIAK: It is possible the . Commission will have to 

go out there and meet with them •. (laughter) 

MR. SYLVESTER: The industry may have some recommendations on 
' . . ·.·,' ,' ·. -·, 

that subject about what they would and wouldn't do. 

SENATOR LESNIAK: We definitely Will want to hear from them 

at our next Commission meeting. 
.·, >--,---'- :: . ' . , 

SENA TOR DAL TON: 

that the-- You are talking 

remarks were toward that. · 

r think the point has to be made, however, 

about contractors. and Senator Cont illo' s 

Again, wh.at you h~ve is a lot of other 

government agencies . out there, and I am sure there is no way to 

contemplate indemnification of those other · government . entities as 

well, which is also part of the problem. · We have municipalities in 

this State that don't have any landfills within their borders that 

can't buy general liability. ·They can't purchase it anywhere. So, 

good luck to Mr. Hunt, but that problem is . going to be here regardless 

of his conversations with Lloyd's. 

MR. SYLVESTER: No, he is just focusing on purchasing for the 

State as a corporate entity, as opposed to municipalities. There is a 

similar scenario we are wrestling with simultaneously to your 

environmental impairment which is foster parent liability. That market· 

went to zero. 

SENATOR GAGLIANO: Foster parents? 

MR. SYLVESTER: That is a separate subject, but-.,. 

SENA TOR LESNIAK: Let's not bring that up. We have enough 

problems~ 

MR. SYLVESTER: We are wrestling with another aspect of . 

liability in the same scenario. 

SENATOR LESNIAK: . Senator Laskin? 

SENATOR LASKIN: Yes. Like a broken record I'm going to keep 

going· back to the fact that I recognize the problems, arid I really 

· don't think any of these witnesses today will tell me. about any 

problems that I don't already know. I say that respectfully. I don't 

mean that as a smart guy. 
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Your statement, "without legislative reform, · the State 

commitment to clean up 9ur env.ironment can only l;>e continued if we 

agree to indemnify and assume liabilities." We know that. I'm trying 

to understand-- This thing with London won't .solve any proplems. All 

the London trip is going to do is buy an insurance polfoy if he is 

lucky. That i::loesn it solve the problem~ That means that. somebody will 

pay an astronomical premium to get~ insurance policy which may last a 

fe~ months and maybe cancel six months down the line •. That's not going 

to solve the problem. 

Let me throw this scenario out to you. This is off the wall, 

but suppose we adopted legislation·. to grant immunity from suit to 

public entities municipalities, school boards, etc. -- which is 

the old common law theory of immunity towards municipalities. That 

would solve that one .little problem. Then public entities would have 

no problem about astronomical insurance rates, etc. That problem would 

be eliminated. If we do that, somebody is going to say, "Well how 

about all of those poor people out there? Who can they sue to recover 

. damages?" If we make public entities immune, the suit would then be 

directed to the contractor almost exclusively. The reason I say that 

is because if we start narrowing this issue, maybe we can solve the 

problem easier. Maybe we can develop some kind of a . contractor's 

insurance program. Immunize the public entities, but still leave 

somebody to sue, to recover damages. 

I'm just trying to cut through all of this in some way to 

come up with an answer that will solve the problem. I'm just throwing 

that out to you. I don't even know if we can do this Constitutionally, 

but suppose we could adopt a theory of immunity to public entities? 

Now the suits would have to be ·against the contractor. Wouldn't we be 

able to solve that problem a little more easily? Do you have any 

·. suggestions on how to solve this thing? 

MR. SYLVESTER: I won't directly respond to your scenario. I 

envisioned a similar solution to what we did with the Fede.ral Flood 

Insurance and with various other major insurance problems. If perhaps 

we put into effect a national environmental impairmeht liability 

insurance fund, similar to the Federal Flood Insurance Fund which the 
. . 

Federal Government put into effect, applicable to the 50 states. 
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... ··· SENA, TOR LASKlN: ~ut how would that . be, funded? 

MR.-' SYLVESTER: It wo~la •;·~e fur1d~d similar to the, F;cieral : .. 
. . . . . 

Flood program. They . have premiums paid >for . by·•.···c6ntl'actors. and· 

· muriici:pEilities, et·c. · 

·. ·.SEN,\TORLASKlN:·< l~~t's follow that. :'\tie, ~till.are backta:the' . 

. ·. same issue, which· is .who will be' the ,insurance :conipany? Will Jt be tt,e ...... ·· 

· ........ State,·'1i.k~ the .feder~l .Flood program, ~r·will you -be able·t~·coi;winc~ 

· insurance· companies to back tl:lat ktn{ of a''con~~~t? ...... We ah t~lk>_j.~ · 

. generalities .::and I' apologize but I like to 'get .. t·e> ,,the ,point~· : The . 
. . . ·'• '•• ' . . . '... . . ;· .. •.· 

·.concept.sounds good, but who is _going to be the insul'i;lnce company? · 

. . . MR. SYLVESTER: Where are' th~ billi~n~ of dollars .gq~~g to 

come from to p~'y for the li~bilitie:s and the cleanups? 

. SENATOR LASKIN: All right, this will be the last thing ·1 

. say. · .. If w,e . folio~ that . logic' fhe insurance c~mpany will be· exactly as 

··· .. it . is, right now, and you .still . have the same problems~ · That doesn't ·· 

.· solve it. 

. MR. SYLVESTER: 

. industry.·' 

The assets still ·. are. not ·· there · in toe 

SENATOR LESNIAK: · Let me just say :that . this is ·8. complex 

problem and I' don't believe it is comlng to any simple solution. A 

simple solution· is ~nly going to crea~e mor~· p~oblems. As Chairman, I 

don I t know all the problems~ ·· People w!1o testified already today have 

identified· specifics· of those problems · that l may have. only known 

generally or read about. in the paper •. 1 am anxious to hear the other 

· people testify. J don't even·.have· knowledge of .. all the problems, let 

· · alone a solution. Assemblywoman ford, do yolJ have any questions? 

ASSEMBLYWOMAN ·.FORD: No questions. 

ASSEMBL YMAt,j SHINN: . Yes, .1. have a ques~ion.' I understood you . 

. to. say that some short time, ago the · State had $100. million . worth of 

liability impairment insurance and now has $2 1/2 million •. 

MR~ SYLVESTER: . It has zero, sir. 

ASSEMBLYMAN SHINN: It has zero. 

MR. SYLVESTER: - That is corr.act.. 

liability insurance. 

·. ASSEMBLYMAN SHINN:, But specifically--· 

We do. have .. ·general 

MR. SYLVESTER: ·$3 million ex of $2·1/2 million.· 
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ASSE.MBLYMAN SHINN: And the general liability insurance that 

the State carries is--

MR. SYLVESTER: Reduced as of July 1. 

ASSEMBLYMAN SHINN: In what limits?. 

MR. SYLVESTER: From $100 million excess of $1 million and 

certain other sub-policy limits to $3 .millib~ excess of $2 1/2 million 

self-retention, which would then be the cou~t claims fund. 

ASSEMBLYMAN SHINN: I think this is very •relevant .. -

MR.. SYLVESTER: Without• the environmental liability 

endorsements in the policy. 

ASSEMBLYMAN SHINN: In the Bhopal bill. hearing which was in 

my Committee, I specifically questioned the. Department of Environmental 

Protection doing protocols in reviewing methods of operation of a 

specific chemical company and approving a protocol, and the implication 

liability that that carried with it if there was. an event. I was told 

that the Tort Claims Law protected DEP from that. Could you just 

briefly define what the Tort Claims Law .protects from this liability? 

Maybe that is impossible but I think it isan important issue. 

SENATOR LESNIAK: I don't know if he could do it briefly. 

MR. SYLVESTER: I can't do it briefly. I think the best 

person to answer that would be one of the DAG's since.they live with it 

day in and day out. I cannot go into the very specifics of the 

administrative versus minsiterial duties and responsibilities of an 

employee of the State~ 

ASSEMBLYMAN SHINN: Was that an accurate statement in that 

case? 

MR. SYLVESTER: There is protection there, sir. 

SENATOR LESNIAK: For certain acts. 

MR. SYLVESTER: For certain acts. The State can become a 

discharger of the Spill· Compensation fund Act very simply in innocent· 

disposal of chemicals from the. print shop. 

SENATOR LESNI.AK: Assemblyman Martin. 

ASSEMBLYMAN MARTIN: So if you are not carrying liability 

insurance right now you are, in effect, in a form of self-insurance 

which would just come out of general State revenues. 
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MR. SYLVESTER: We are carrying $3 million of insurance at 

the present, excess of .a $2 1/2 million base self-retention, which is 

the Tart Claims Act forming that fund of money per occurrence or c1aim 

type of coverage. This means if we have a judgment awarded against us, 

the Tort Claims fund will pay the first $2 1/2 million, we will pay the 

$3 million above that, then if there is a greater amount above that, we 

would pay. it again out of the Tort Claims fund or General Revenues. 

That is the existence of the market tOday. It woul.d collapse. We used 
. . 

to have $100 million, excess of $1 million, · sb we cciuld cover an)' 

possible contingency~ 

SENATOR LESNIAK: Any .other questions? Thank you. Senator 

Laskin, your curiosity may be peaked by our next speaker, who· knows 

something about the insurance industry, I am · told. He is Dav id 

Rosenberg, from the Environmental Compliance Services. 

Mr. Rosenberg, what is Environmental Compliance Services? 

DAV,ID ROSENBERG: I will be glad to explain that to you. Hopefully, I 

can answer some of the Senator's questions, although I do not represent 

an insurance company. 

ECS Center, to answer your questions directly, is a managing 

general agency specializing in underwriting a program of insurance for 

those companies primarily involved-. in the transportation, treatment, -

storage, and disposal of hazardous waste. 

The coverages of insurance afforded by our company include 

general liability, automobile liability and physical damage, workers 

compensation and u~brella liability. 

the National Union Fire Insurance 

As a managing general. agency for 

Company of Pittsburgh, we are 

responsible for underwriting and administrating a full program of 

insurance. We are currently endorsed by five major national 

associations, and our current book_ of business includes some 375 

accounts involved in the transportation, treatment, storage, and 

disposal of hazardous waste. 

In the State of New Jersey, ECS currently insures 39 

accounts. Of these 39 accounts, approximately 10 are involved in 

cleanup and consulting of hazardous waste. 
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Most of my remarks, SenatOr, . are addressed' to the problems-­

and hopefully' I. can shed s0111e light onthe problem~ as we see them. I 

· have not prepared solutions to the problems, although. 1 would be more 

than glad to entertain what we feel are some of the solutions.· 

It is obvious that the soft market for commercial property 

and casualty insurance has disappeared. almost overnight.· The 

avaHabHity for certain· lines of coverage, . e~pecially in the excess 

areas, is almost non-existent. During l:,he 1983 underwriting cycle, ECS 

was. able to underwrite the following lines . of coverage: · general 

liability, automobile liability, workers comp and unbrella. The 

general liability and automobile liability, as well as the umbrella 

policies, were written on a $1 million dollar limit, on an 

policy. 

outside 

occurrence-form type 

purchasable through 

TSO facilities, and 

compliance with RCRA 

DOT-mandated limits. 

The excess coverages 

markets . for transporters 

were readily 

as well as 

contractors, 

[Resource 

thus putting our clients 

Conservation Recovery Act] 

into 

and 

ECS, however, is not without its problems. · Effective July 1, 

1985, we have currently lost our authority to underwrite. $1 million 

worth of umbrella coverage for those _accounts involved in the TSO of 

hazardous waste and transportation •. In addition, effective that date, 

ECS · has temporarily lost authority to underwrite consultants and 

· cleanup contractors. 

In regard to the transporters and TSO facilities, all 

coverages have been changed to a claims-made policy, from the 

occurrence form which previously existed. Effective October 1, 1985, 

all TSO facilities through our agency will be written. with an absolute 

pollution exclusion. And . coverage for sudden accidental, as well as 
' ' ' ' 

gradual, will be written on what we call a separate pollution liability 

policy via the National Union Pollut_ion Department. All TSO facilities 

- will now require a pre-inspection and a risk assessment survey, to be 

completed by an approved engineering firm of the carrier's choice. All 

costs of risk assessment will be borne by the insured. Inspection fees 

are.ranging from $4,00Q...;$12,000 per account. 

52 



.:. - ·: : .•·_ . ' 

Regarding the _ problem in out industry today, -- a wide v~rlet y 
of - e~planatii:m,s have -been gf~eri -fof -the' app~;ent; reduded' a~~habilfty 

- -, 

_ and increased cost.s of insurance premiums~- · Traditionally, insurance 
_- ___ i~dustry-ptofits,_ like the stockmarket, are.sut>ject to--changing, often· 

cyclical,. 'economic ··condition~.-- , ·ourlng the: ~ef~~ds: or-:1'979·-throU~h· 

-_ 1983, wheri -high -interest rates predpmin~ted :the ecpnq~y, aH: ,c-a,irfers --

-were - very interested , in writing all types aof :liab:ility insurance, of 
' . . ... · .. · . . . . -~ . ' . . . . , . ' . . -· . .. . , ' ... , .. . '. . . ' "'" . 

-- course, inc iuding clear1up . co~tractors ' as . iell, a~ any :>polluti,bn-t ype 

·exposure __ account.- • _ H~wever, _ -as int,ere~t --• iates ._ l>egan -_- to : d~cline; __ -- j.his -- • 

cash-flow undetwrit.i_ng,•as it i~ known by the insufance indu~try; als,o 

~tarted to de~line~: -_ It ii:;'- e~timat~~ - du~ing the 1983 -~no~rwriti.ng 

cycle, property and casualty . insurers s~f feted their bfggest, loss Jn 

history, estimated at $21 billion.. In addition, the investment income 

failed to exceed underwriting ·- losses by approximately $~ _- billion _- -

-dollars. 

-_ Some statistics_ which l point_ to in m)' written presentation 

•· are the following:- The combined loss i-atio for tl")e entire property and 

casualty business as a whole_ cl imbecf _ to t18% 1 ast -•- year. That --is to say 

-that• insurers collectively incurred $118 in claims __ . and operating 

e~pens~s for every $'100 in premiums collect_ed. The combined loss 
, . -. 

· ratio for automobile poli~ies was even worse, -- at 130%; _ workers 

c.ompensation estimated at 123%; general liability was estimated to be 

· in e·xcess of 150%. 

J - ? -- - erssey_. -

SENATOR -- LESNIAK: Excuse m_e. These are national -figures? 

_MR. ROSENBERG·: Yes, sir. 

SENATOR GAGLIANO: These are national figures, not just. New 

- - . 
MR_. ROSENBERG: That is correct. 

_Another· major factor which we briefly touched upon is the 

dramatic tur_naround in -the reinsurance market. During the past five 

years, it:1surers got_ caught in the same cash flow underwriting game as 

_- the primary insurers.. -- The abunci,ance of capacity - in t'he reinsurance _ 

- market - was a major: - factor -- fuellng competition and .reducing _pricil"lg ·-

among - ttle reinsurancEl -• marketplace. _ This, capacity, was_ -no longer 

available, as losses began to soar _and· investment income began to 
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dwindle •. The_ result has been a tighter controf by. rein'surers as to the 
> .. quility' o'f busine~s, . and also a :severe: decrease·· in the 'availability of 

-'policies writteh: . bY ·• primary··· insurers . tn the. ·_ affectecr. line. of . 

coverages. 

Another j_t.~in which the :commi$sion touched upon tl'lis morning 

- is ·pollution exclusfon, __ -. which: h_aa - ~~en ';'.p~rt e>f _- t:he _ ~e>mprehens.ive --

general lia,bility policy"• sincti 1974. -__ -· rhe pollution exclusion in your, 

. stari~ard itriL policy •. -- tem~ve~- f'rom cb~v;r~ge:· bpdily injJry or _property 

. damage arising·. out of tl1e. di~charge ,di.spersal re'.].ease .J?S~Eipe' -and.· the 
. . .. - , . . . ... ' . . . .. . ., . - ; . '" . ,,. . 

.. policy go~s on to n~me a number of toxic$ and irritants, contaminants, . 

•. that a~e released intO ·or on the land, , ~t Elf\Y water course of bod)'..:_ 

·- body of. water""- But the' rel~ase ~r ·escap~ does ~ot apply . if .. the 

dlschkrge is sudden and accidental. •- -·-· .. · . · __ -_ - ,' - ·. - .· . 

- ln{ti,a}ly, t.-he poll~ticin exclusi~n appeared to be a promising 

defense. to those types Of environment.al 1iabiiit.y claims resulting from· 

what we tetm a gradual type release. ···- Consequently, th~. insurance 

-_ industry formulated a policy known as _t,he environmental impairment 

liability pe>lfcy, which wa~ created to protect.companies fromli.ability 

__ resulting·from __ ·a gra,dual __ type. release'.- HQwever, the courts have 

consistently _ rejected the interpretation -- recorded · by the -insurance · 

industry, and- in recent cases ·examining the pollution exclusion, have 

· found very H.ttle difference be.tween what is ·termed to be sudden · and 

_-accidental,' and what -is termed to be gradual. 

Ih addition, ;ecent cases have also examined the definition 

of an · occurrence., ·. This is-· a,Jso defined·- in the CGL _ policy as an 

accident, including continuous, repeated exposure to conditions which 

re~ults _.in_ bodily injury or · property. damage _ neither expected nor 

intended, from the_ standpoint of the ins~red. 

- . Without bel~bo:ri~g. the Jackson Township holding' we very well 

know. what that. case' did to the definition of. the term "occurrence." 

The underlying claims ~ere· brought by' citizens from over 97 families. 

· For · whaf the l~surance industty felt. to · be a gradual type cl~im, it 

- was forced t~ defend for these ~overatj~s th_at they_ allege occurred over 

a period_ of time ·and were also-- The court also· awarded damages for·­

emot_iorial distress, medical surveillance, _ and diminished quality of 
life~ · 
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Another problem that we see is the interpretation of the 
. . ,,. .-

Federal Superfun_d and the implications of joint and several lfability. 

Super fund, as we know, was passed by Congress and signed . info law on 

December 11, 1980, and was specifically designed to address the need 

for a comprehensive . system to · respond to releases of hazard0l.1s 

substances into the environment, and impose gability . on those 

responsilJle parties for such releases. Superfund does not address 

financial responsibility. 

· Super fund legisl,.ation was enacted in. the closing days of the 
' : . . 

Carter administration, in direct re~ponse to the Love Canal incident. 

Perhaps the most .interesting and controversial provisions of Superfund. 

are the liabilities imposed upon responsible parties. Responsible_ 

parties · are named in the legislation . to be owners, past owners, 

operators, generators, and transporters associated with facilities from 

which hazardous wastes are leaking. That includes · cleanup 

contractors. 

While the fund is utilized as a last resort to pay for 

cleanup costs, the primary payers. are owners, operators, generators, 

transporters, and cleanup contractors of hazardous waste products. The 

real teeth of Superfund come from recent case law. The courts have 

consistently allowed the application of joint and several liability· 

upon several responsible parties for the cost of cleanup, although 

Joint and several liability is not specifically named in the law. 

The application of strict liability, or liability without 

fault, has. also been consistently applied to Super fund. Under strict 

liability, the defendant can be held liable regardless of the existence 

or absence of care or negligence, in good faith. 

The final problem as we see it, and again, as the Committee 

has discussed, is the cost of litigation. The litigation burden in the 

United States is truly staggering. In 1984, there was one private 

civil lawsuit for every 15 Americans. Since 1979, federal civil 

filings by private parties have increased 50%, while State filings have 

increased 20%. The cost of legal defense for third-party commercial 

general liability claims is now more than $2 billion per year, 34 times 

the 1960 · total. · Just handling the paperwork associated with civil 
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suit~ is estimated by, i orb~s magazin~ ;to cost the .taxpayer~ in. excess .. 

of$36Q lllillio_n per: yea~" •. T~at is le>~; c~le11d1;u; year .1984. . . 

-·. ___ Many of the problems, Se;nator, as you touched upon, are a 
. . . ·. . . . . . . . . . ' 

direct .re·sult ,of, our civil -.justice ·system·. and stem from_ the expanded 
:· ... ' .·· .. , . .'. ,,, , .. :., ., .· . . .'·.. ;_ . ,:, .. ·. . : ; 

Judicial interpr~tation of the ,dllty.'to'defend. assumed· by· 'insub:irs·under. -

-•--• the :current CGL policy~•. ln addit:ic1n, ~policf holdl!lrs 0h.ave little o~ no -

-_ incentive to reduce defense costs. Unde£ 'the ,.cJrrent 'C~l. ·pol\cy, 

defending a lawsuit costs the insured riothing directly; · -~s- ' pqlicy ·­

, ·do~s:r1ot spell· out ~~netary ;l~its.f,or>~~sts Qf defe~se~-··- ·Jhe irtsur~d,·s · 

own · funds ar,e not at ri~k until tl"!e. poli!=Y' s inde111nity-liniits have been 
.·. ·-:· . : 

r-eached •.. 

SENATOR LESNIAK: Who selects the attorneys for the defense? 

MR. . ROSENBERG: u~~all y, . Senator, that is selected by the 

carrier. 

SENATOR LESNIAK: : So ~he_ attorney engages in prolonged 

discovery-- Don't they have ·control oVer the defense ijS well? 

MR.. -ROSENBt.RG: That . is assuming that the insurance industry 
. . . . . .-· . : . . . . . -· 

has control. It is hoped that the industry h~s control.-_--. The_ problem 

. is 'that the insurance industry is usually on the defense side, and the 

plaintiff's side is brought by private parties, or·· familil;)s such as in 

the Jackson Township case' and lhe insurance cart iers are forced to--

.. SENATOR LESNIAK: l thought you. were saying that the insured, 

thoLigh, eng~ges inprolong~d ciiscbvery and increases the costs. It is 
not the_ insured that is ·1~creasing the litigation .costs. 

· MR. ·RoS_ENBERG: · Well, i am not familiar with the financial 
arrangements that insuranc; co~panies make with· their counsel, but the 

insured ls ,_prolonging l-itig~t,ion by increasing the 'discovery period. 

_·_ T~at is part Of the pri;:,blem, as .• ~e see it, with the. increased costs of 
. litigation. . .. ·- . . . . . 

SENATOR LESNIAK: The. insured, 13ctually, is responsible for 

tunning up defense_ co9,ts? ·. 

MR~ ROS_ENBERG: The_ insured, that is correct. -
... ,. . 

SENATOR DALTON: · __ It depends on who you are talking about as 
far as the insured~ ---- · · , · · · · · · . · - .· -

MR. ROSENBERG: .· in ar,ytype of litigation, of course•. 
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SEN.ATOR DAL TON: I mean, if you are · t.he defendant, and you 

. are the insured,_ it is not in your best tnterest>to_--

MR. ROSENBERG: The point, Senator, is that 

for the insurance industry on the cost of defense. 

there i~ no cap 

That has been 

previously outside the policy limits, and the insurance company is 

forced to defend without regard to limitations. 

SENATOR DALTON: But if I am the company defending my 

insured, I have an incentive to keep costs down. 

t-1R. ROSENBERG: .That is correct .• 
,' . ",' .. ••' - ' 

SENATOR DAL TON: So it is the plaintiff that does -- not have 

the incentive, is what you are saying? 
. . 

SENATOR LESNIAK: . That is right. His testimony says that the 

defense actually does that, but I would tend to disagree with that. 

Go ahead, I'm sorry. 

MR. ROSENBERG: That concludes my testimony. Again,_ the 

testimony was limited to some of the problems as we see _ them, being ~ 

involved with insuring the hazardous waste accounts for the l_ast _ four 

years. We hope.that this will provide some insight into the problems. 

We have not prepared wr_itten testimony as to some of the . solutions to 

the problems, but I would he glad to entertain any questions that the 

Commission might have. 

SENATOR LESNIAK: Well, first of all, if you do have any 

proposed solutions and you want to put them in writing, please feel 

free to submit them for the record, and for us. 

Would you say-- Because of the increased liability, that 

companies are also undertaking more safety precautions, risk analysis, 

and inspections than ever before? 

MR. ROSENBERG: Yes, and largely mandated by the insurance 

carrier, the _ insurance company _that we write business with. As 

evidenced by the written testimony as well as the oral testimony, 
. . 

certain classes of hazardous waste accounts, treatment, storage, and 

disposal facilities must. currently undergo a risk-assessment done by an 

approved environmental engineering firm. This was never done before, 

and a lot of the blame for the problem must be directed at the 

insurance community_ itself. I must state very candidly, I am not a 
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•.. repr~sehtative:;: :of lhe lnsuran~e · compahi~s, ;El~tho~gh· 1 ·act 1~ the 
. c~pacity of· an ~g~nt fot the.:Nafi~h~i U~iciri fire 'ins~ran·c~· Colr\p~~y--
. 'Risi< a~se~s~~rits w~rf not knmi#n prior ti t~is \inder~irit:i~g c·ycle, ~nd · 

•· part :of the problem ~as, the· :in~t:.ttance_ companies did. not· know what they 

Wtire.' irisµring. ' So> that < will' b~i a :ve~/: import~nt :.~art / o( ~o~nd . 

<uncierwfiting ~hich ·hopefully will·:ticmtin~e,. ~ven when· t.t,e· ~oft: llll;lrket ' 

reappears. . ' . ·. 
' . .· 'st~ATOR LE:SNIAK: .So p:aft of the~ pr_oblem is t.h~t we are 

'pay.i.rig- ~he·•.-.pi:per for ~~ybe ·.·decades.)of/.neglect.,:oi lack.of -concern, and 

,just. not <!dentifyl~g the. prol::>lf:lm. that has come to bear during these 
: .. ··. · .. 

· ye~rs. •; .:· . . .:_ . . · -' 

: . .. \ ',,··. 
. . 

· MR. ROSENBERG: That is correct. _ The nature of the insur.ance 

. industry . is a' cy6lical busjJ1e~s •• · This is not the fir$t time that the 

.insurance industry-has.seen a restrict¢dmarketplace and a reduction .in 
capacity. , I ·think it. _is the fi.rsft,inie that we are seeing a. crisis of .. 

· proportion as exists today, especi~lly with re.spect. to the pollution. 

type risk.-. That is -.largely · attributed, .· I feel, - to the legal 

erivironment and the interpretations of policies which we;e intended to. 

cover a certain ·pollution incident and have been interp·reted by courts 
-~ . ·. . 

. to cover something di ffererH; .•.. 

SENATOR LESNIAK: Would you say, therefore, that one of the 

things that we can do is legislatively define specific risks that are 

· not defined, and are subject'ed to judicial exp.ansion? That this could 

. help in sp_ecific areas in terms· of at· 1east being able to define what 

t_he risk i,s ,, an_d then assessing the cost of thElt risk'? 
· .. MR. ROSENBERG: lhat certainly can help, and· I Would like to 

.. expand upon that, to~, because tl'le. i.~surarice industry has offered what 
they feel to be some . solutions. And 1 would ·. suggest ·that two 

organizations the Commission might want to touch base w:i.th .ate the 
American Immrance Associati~n .. · out .. of 'New . York, as well as the 

Independent Insurance' Agents, also out of New York •. They have provided 

.···.testimony. directly ·to.'Congress. in· light of the current problems 

associatecl with insurance risks. 

The . insurance industry has offered some solutions to the 

problem by switching to a claims~made policy, effective January 1, 
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. .- ' . . . . 

1986. It has been proposed by the insurance industry that switching to 
. . 

a claims-made policy will limit what we call the detail of liability 

associated with hazardous waste type exposures. 

SENATOR LESNIAK: But only if you can get insurance 

coverage. 

MR. ROSENBERG: Well-... 

SENATOR GAGLIANO: How is that going to help Solve anything 
.. 

with ;respect to a municipality,· for example, tht3.t buys the insurance 

but still coull:l be responsible for · something t.hat happened t5 years 

ago, and the municipality could have been in existence 200-300 years? 

The claim may have arisenwhatever-- · 10.~ 20., 15 years ago--

SENATOR LESNIAK: Well, actually, claims-made, I guess, would 

help. The occurrence policy would not help in that matter. 

MR. ROSENBERG: An occurrence policy coverage is triggered by 

when the alleged incident occurred. What is happening with your 

general liability carriers that have been forced to defend or pay 

claims for t.he Jackson Township case--· Insurance general liability 

· carriers 20 years ago ,were brought into that matter because · it was 

alleged when, in fact, did the occurrence take place? · On a claims-made 
. . 

policy, your claim is triggered by a written receipt by the insurance 

carrier of the claim; not notice of claim, but of the claim itself. 

There is a pin I should put in that. Claims-made policies are usually 

written with a retroactive date, and there is a buy-back provision for 

the insured that he can purchase a claims-made policy with past 

coverages included in that policy. We are seeing most, if not all, of 

the carriers today writing claims-made policies, i.e., your 

environmental impairment liability policies, with a retroactive date 

upon inception: So, the insurance carrier can predict with certainty, 

with more certainty than previously, that the carrier is on the hook 

from January 1, 1986, through January 1, 1987, and if the claim is not 

received during that policy period, coverage is not triggered for 

future events. 

SENATOR GAGLIANO: Right. So if that policy is in effect-­

For example, in a three-year cycle with Municipality A, at the end of 

the three-year cycle, Municipality A goes to another car tier, and the 
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claim comes in in writing during the fourth year, the new carrier is 

the only carrier that is responsible. 
,. .-

MR. ROSENBERG: That is .correct, Senator. 

SENATOR DAL TON: Mr.. Rosenberg-... Just another question, 

Senator. Are you suggesting that this .claims-made coverage will b~ 
,. ,,, ··, 

available irfthis State as of Januaryi1 f 1986?: 

MR. ROSENBERG: I am suggesting more than that. I think that 

it will be written by carriers. effective January l, 1986. The 

Insurance Services Organizatio~, which sis an organization established 

by the insurance industry to publish forms and manuscript forms for the 

insurance industry, has proposed that pollutionliability be excluded 

from your general liability forms· effective that date, and . that 

insurance carriers write .a claims-made po1icy for pollution coverage on 

a separate pollution liability effective January 1, 1986. Whether in 

·fact that is offered by the insurance carriers, I do not know. 

SENATOR DAL TON: Yes, I think that is my point. We can talk 
. . 

. about occurrence, we can talk about claims-made, but unless we get a 

· guarantee from the industry that they are going to come in and write 

it, this is all very nice, but it is not very relevant. 

MR. ROSENBERG: Our agency - ... and ECS is a general managing 

agency, we write through a national network of brokers, so we have 

accounts in the State of .New Jersey, as well as the State of 
California, throughout thi.s country --- can currently write policies on 

a claims-made form for transporterS and TSD facilities. Now, I have to 

put a pin in that too, because obviously, the people that we report to 

are not very happy with the Governor's--- I guess, legislative actions, 

as . far as mid-term cancellations and increases in premiums are 

concerned, so.we are waiting to hear from them as to how they.are going 

to react. We have heard -- which has not been confirmed --- that their 

. response to .the Governor's actions would)be solely not to write in the 

State of New Jersey, similar to what the insurance community previously 

has done in tne State of Minnesota, in regard to the punitive damages 

which the State said must appear in an environmental type liability. 

claim. 
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SENATOR DALTON: So again, to reiterate my pr~vious question 

There are no guarantees relative to a claims-made form that the 

industry will come in and be writing· classes of business such as 

municipalities in January 1, 1986. 

·. MR. ROSENBERG:· There are no guarantees. Lloyd's does' not 

want to write pollution-type risks for municipalities. I can't speak 

as pertinently on·· that issue. Until this whole problem shakes itself 

out, the problem with the reinsurance markets-- They do not want to 

write pollution-liability type accounts. I think part .of the solution 

would be to do what Minnesota has done, and essentially what the State . · 

of Minnesota has done is rewrite the Superfund Jaw. They have 

eliminated the retroactive implications of Superfund to the date the 

law was passed, which I believe was January 1 , 1980. That law was 

rewritten effective July 1, 1985. That would encourage people to come 

back into this marketplace. My carrier would look at cleanup 

contractors if the standards of joint and several liability and strict 

liability did not apply to the cleanup contractors. 

SENATOR DAL TON: And we could . also make that-- Make 

application for that with our State laws as well. We have our spill 

fund, we have our landfill closure fund, and if we go back to limit any 

liability concurrent with the enactment of that law, that may be. 

helpful as well. 

MR. ROSENBERG: That is correct. 

SENATOR LESNIAK: Senator Laskin? 

SENATOR LASKIN: let me pose· this not as a total solution, 

but as an attempt to arrive at one. Suppose there was a total immunity 

of public entities from liability, making municipalities immune from 

suit, coupled with a change in the standard from strict liability to 

ordinary negligence. Would we then be flooded with insurance companies 

wanting to do business in New Jersey? 

MR. ROSENBERG: . Senator, quite candidly, I don't. believe so. 

Not at this time. The problem with the insurance industry -- as again, 

we touched· upon -- is that the insurance is only contingent upon what 

type of reinsurance can be purchased in the marketplace. Currently, 

all your major carriers are renegotiating their reinsurance treaties, 
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. which . e~pire on· January ·· 1, 198·; ~ :_ . :( doh' t' :thlnk that we ; would be' 

. _· fio~ded. ,, I kr10~. that _fBr· my ~utp~ses, ): -~-6~1ci' :b~ abl~ :·i6 ~rif:e 'i 
cleanup contractor,· ~hich l am ndt' permitted t'~ WritfJlh the .State of 

·· New Jersey--·__ . _ , 

- .·SENATOR LASKIN'/ ·Bec'3use_or.'the>.~t:rtc\:: liatillity .·prob1em?· 

· .. • .. -• >.MR~ ROSENBERG:: .• · That: . is: cort'~t .;: 
·._ SENATOR· LASKIN:-•· --- Sri -.if: we :en,t __ .. _ _ ordinary. negligence 

standard,,-· and· we immunized <pJbli~:_ bodi;~::·};hin:· ;Jit;, ~iild,n'.t---\~af ~o a, 
.... '.long way tow~~d·-.stllving_.-this._probl.em?;.· 

.. _ MR,. ROSENBERG:· Absolut'.81i~ ·J,>of ~outse~ can o~}.Y speak for--·. 

my carrier~­

- . SENATOR LESNIAK: _.· Are you talking about .. cleanup~- or. are you 

- : talking about-- _- __ 

__ SENATOR · LASKIN:.. •- Eve;ythfng. -. Anything to· do. with 

-- environ~ental issues •.. 

·-. '.SENATQR ·1.:ESNlAK; .·_Recognize-the sacrifice you are making. 

_ _ SEN~TOR LASKIN: : Oh, l>am nqt saying do it. I ·.am just 
-- thro'~in~ that out as a question. 1 f we; i~muni~e the ·municipalities and, 

go· back· tq ordinary.· negligence~ I would think- that would solve the 
. . . . . . . . . 

. whole prohlem •. 

SENATOR LESNIAK:. With other changes, I am sure it would. 

SENATOR DAL.iON: You. create a pigger problem, because 

somebody _is goir{g t~ hav:e t~ p~y th~ damB~~s. There is a flip side' to -· 
. --- that~ 

·MR. ROSENBERG: · __ Jhat doeS.not speak f~r the problems Of the 

past, :either·. 1 think that we must recognize the pollution problems 
< are.·- largely a. societal port.ion; and_ 1 · ,think the problem _with. t.he · 

insurance industry is that it. is \'lilling _ to acf. Bs a mech~nism of 

: finantj.a{ responsibili.t; b~t -hot t~ : in6or 'the entire costs of ~lea~up 

' of the environment when those c:~sts. sho~l~ be really categorized as 
· m~re of a soci~tal problem. -• . ___ - -- -_ · -·• -

SENATOR <GAGLIANO:· ·.With respect t~ that, ~ould ttlere be a 

-combination of the change irl the · st.Btute ·. of limitations• laws, as well 

a~ some ~mmuntt.y? Wollld thaL-help? Has that been ~tudied? _-
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MR. ROSENBERG: Well, I think that whl:lt we previously stated 

as far as the retroactive date Jor the past, recognize that at a 

certain point, you cut off liability. Prior to that, you have some type 

of funding mechanism available for the cleanup of these hazardous w.aste 

sites. The. hazardous waste site that was a state-df-the art yesterday 

is not state-of-the;...art today. All landfills leak, and why. should the 

transporter, who. ,is tram)porting to a state--of-the-art. facility in the 

State of New Jersey, be saddled with the Cost of lit:i.gation as Well as 

the cost of cleanup, as lhe current iaw .providei;? . 

SENATOR LASKIN: May 1 ask you a question? Why should the 

· transport·. develop a better-- State of the art to you may hot be state 
' ' 

of the art to me. Why should I. build a better mousetrap? That is the 

other side of that coin. 

MR. ROSENBERG: That is the other side. 

ASSEMBLYMAN SHINN: Just a question. The claims-made 

concept tl1at you are .referring to-- If you have a claims-made policy 

from January 1 , .1985 to January 1 , 1986, and you get a claim in 

February 1986, then you, in essence,·have no coverage because the claim 

was not filed in that coverage period of time? 

MR. ROSENBERG: The trigger is when the insurance carrier 

receive notification of claim. 

SENATOR LASKIN: No, no, no-- Wait a minute. Answer the 

question for Bob. The answer is, you have no claim against that 

insurance company who wrote for. that year. Now, your next insurance 

company, who succeeded February 1, would then be responsible for · the 

claims-made theory, since it is carrier at the time the claim is made. 

ASSEMBLYMAN SHINN: . It does not relate to when the incident 

occurred, it relates to when the claim is made.· 

SENATOR LASKIN: That is right. 

MR. ROSENBERG: That is correct. 

SENATOR LESNIAK: Okay. Thank you very much. I know there 

are a lot of people that testified. We expect to hear from everybody1 

we may pool some groups in terms of municipalities, but everyone who is 

on the fist and wants to be heard, will be heard. 
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. ·- \ 

.:···· -' ... •· ··' 

~~1 . 
Mille.r. · .. .. 

t.o~hship?' 
l!llLtM4 / 0

~:::, of~:;t; c~:t::Jtn~)t; Elli\ ca>silting Township 

Township Clerk,. 
: l~at . imeans he Js : also . re~ponsible , ftlr :,.<>ur, ; insurance si tuat ~or,~ .• Mr • · . 

Santos .has seryed. the· Tqwnship _in several capaci}ies~··.• He is currently 
.. · .. Adrtiinist.:rator.· .' .·. t· th1nk ··ttie·' .. ·gent'lenien. will' be . ebl~ t~ .... ·answer- '80)''· . 

. specific questions if the.y come up"'.'~ >I hope~ 

I, would like to:also-...;. . . . 

· SENATORGAGLIANO:. ·· Mr. Mayor,: I. em sorry, :I did riot get your 

last name. · 

•, ''MR. 'SCHREIBER: .. William Sct)reiber·~ , ... T was Mayor :.last year, . 

. but I st:.ill lil<e the way it sounds. 

· ASSEMBLYWOMAN FORD: T was prosecutor last year too, Bill, so 
·.' .· . ' .. · ,· .. 

don't worry .. about it. - .. ·•.. . 

· SEN.ATOR LESNIAK: · -Once a Mayor; '.always a Mayor. 

MR •. SCHREIBER:. r·.· would,·like to also mention that I was also· 

a member '.of. 'the Township's ·. Board of· Health . from . 1976...;1980, which 
. . . . . . .. . .. 

happens to be the lime the Legler case broke. So, I was familiar with· 

· .. •the details- of that be.for~· it achie~e{J a~y natlonsl prominence. 

·I~m alsogping to meptio~ that t also happen to hold a Ph.D. 
in · chem1stry/ a~d have had sighificaRt r~sponeiibilities for safety 

. of chemi~try · in my prof essiona1 life, so the:re may be some technical 

qU~sticm~ 1.: can help ~ith. in that .respecL . . 

·· ... ··. < .. I ·th~ught"'.""." . Do you ha~e B~Y •·• p~tiicular pteforern~es on where 

te>, start? . Otherwi~e, 1 wouid like to ,just follow s~me"'."~ . 

' .. SENAJoR' LESNIAK;.: Wbatev~rC,you feel is b_e$L . 

. MR~ SCHREIBER:· .. Well.' .first •of. all. let me.· just say that this ' 

· .. hearing strikes me as 8 r~y of sunlight ½hroughthe clouds, because it 

il3 really goqd to' see :that the. Legislature is att~cking this problem 

•. r;1nd also· prov iqing . this 9pportuni ty. ··· 1 had heard that Jackson Town ship 
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.. : .. .. 

sort of gets mentioned·· every other sentence in this business. Mr. 
' ' 

Miller was at an insurance semim1r yesterday, and Jackson was mentioned 
' , ' 

· every other. sentence. I think there are· -~ number of · misconceptions 

there.· . . . - . 

first, by· the way, in spite of what You may' read in t~e. ' 

. papers., Jackson is a nice place. The sun ,is shini~g.t.:tlere,_ ju.st as it 

·is here. right now, and over 26,000 ,people live there happily--

. practically· all 

.. ·.think anyone 

of them. 

should 

We are really 

drive by to 

{Jnf orturiately, we do get some bad press. 

d6ing 
.. 

well. t c~;tairily very 

see that· for themse.lves. 

The Legler case-- As l saw it, the initial reaction to this 

case . by the insurance companies w~s ·· to run away from· it. And 
. ' 

consequently the Township had to appoint a special counsel. I would· 

· also say that perhaps-- This was a landmark thing, as it turned out. 
. . 

And it was certainly a struggle for Township officials -- I was one of 
. . . .. -

them, as Board of Health Chairman at the· time -- and others to know 

how to deal with the public and their concerns. about this sort of 

thing. The nature of the pollution there was very, very slight, and 

only found intermittently in some of the wells, not in. aH of them by 

any means. In fact, I don't know that it was_ ever really proven that 

the pollut'ion originated from the Jackson Township landfill, or 

certainly, that it all originated there, · because. there was other 

dumpin~ on private property in the area. 

I am getting a little out of order, but. I want to say tha.t 

something Dr. Sadat said really Concerned me. He said there was· 

·· groundwater contamination and health effects. In fact, there were no 

proven adverse health effects, and nothing in that · entire judgment . 

giving any money for medical damages. ·. I was shocked to hear him say 

that, in fact; l think that we have had a lot of problems with that 

sort. of thin~; and the comment about Jackson Township and Bhopal· as 

causes of our insurance problems-- ·1 really took offense there. And I 

would· just remind people that Bhopal was a chemical factory, dealing · 

with some pretty nasty materials. 

SENATOR LESNIAK: I think, though, he meant that Jackson 

Township decision, certainly not Jackson Township. 
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. MR. SCHREIBER: . t: '.underst~rid that~ . Evel'\ $0, l: ;Would like to 
. put this Jn perspe~tive·~. .. . aoth the~- Th~~e ; is . a . great difference .. 

between a ch~mical factory ~he~e ~ate;ials are manufactur~cl·: and. stored.·: 

for·· use,( arid. a·.·.·.·d~P-..• ~ite ~h~re they.; are·._,put:.' in.the_ ... ground·.'and' 

dirru~d ..•. ·Atetan;rtte}W0~~·.·~1:t::1t£l"~,\~:~ut:4,t:.:;fiE}:r··. 
the insurance companieS:Was·to.baek'away foorti it,:ands~yth,atcoverage 

·· ::;.:~~--Aild1:t ~ii"i:t d;:i::: l:.;:f ;Itt::!tg•:: r:i~~·::: ... 
·. result of that was that we -~·nd~d up;_:-· Well,: fi.rst:.of J11, we '.ended up 

n . '. • . . . . . . • . . . ' ' 

.. having to file suit against our insurance ·coinpanies in order to obtain ·· 

c6verage~ . lt i~ sort 'or like ins1..1ranc~-_; .. ·Now,· 1 hav'e ,• a. lot of 

insurance people sitting behind me, but T'll just. go right. a.head ·and 

:lake my .chan_ces, ariyway.~ It is sort of like,. insuranee is .just fine to . 

have; but w.hen yp~ need it,' you have to -turn ~rid file suit against you·r 

.·. lnsurance<cornp~nies~ This has happ~necl ih a number of non;,.e~vironmental 

· cases we have . had as well •. 

. . ' . At the same time, th~ T.ownship had to .retain its pwn attorney 

to represent· it . in ·the l~gl~r ease~ • And .I have to say' without 
commenting,, on people 1 ~ professional' qualifications, as. a· result, I 

. ·. think we ptobably ended up with an attorne; who. was less experienced in 
, . ~- . . " . ' -. . . . 

this type, of matter, than if- the' insurance companies stepped i.n. And I 
. . . . . . . 

am not looking to get into ~n argument ori how the case was handled, but. 

. just the fact_ that the insurance companies, b/ initial' reaction, put 

. the. Township 1n ar(. in~redibly 'difficult' situation. We were ,dealing 

· with· ~· landmark cas;e, so 1n additio~ to· ~rying to make sense out of the 

>trememd.ous legal tanar~: ttu:1t r~·s~ited, the attorney we' hired had :to go 

after ·the· .insurance .comp~nies. ·· .. Initially, he · was successful in 

achieving .a· coverage for the defense, whi~h r, think t-ias . cost somewhere 
.. betwe~n $750,000 and $1.· ~ill ion, ~t lhi~ :point,·, .. which . is. a . lot .· less 

, than $15 or $Zs:· mil].ion, 'the kind of ni.Jll\bers that you re,ferred to~ 
' . . 

Senator Lesniak. 

l feel that, had .the insurance compani~s come in with their 

experienced people -- attorneys and whatnot --. at the outset, that they 

could have reached_ seitlements, · ·and could have. dealt .with this thirig 
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the way cases are generally dealt with every day, by settlements out of 

court and for· some sum of money which is far less than . any of the 

figures which are generally bandied about. Then, this Jackson Township 

case would have never received the national notoriety that it has. It 

never would have become a major expense to the insurance companies. 

But what they basically did was leave the Township, which was certainly 

not a specialist in settling these type of cases-'- They left the 

Township hanging out in mid-air. 

The judgment was initially for about $15.6 million or 

something like that, plus interest, so consequently, people said it was 

$16-$17 million. The interest, by the way, at that point was about 

$5,000 per day. 

Now this resulted in two further legal actions. Of course, 

there was an appeal to the Appellate Court on the case itself, which 

also required the Township to again sue its insurance carriers to be 

responsible for the judgment. So you can see these incredible tangles 

developing here. We at least won on the first round, and this was the 

matter of occurrences that was brought up before. If you simply say 

that each family involved was a separate occurrence, then our insurance 

coverage was adequate. So, at least in initial court challenge, it was 

stated that we had coverage for the $15-plus million judgment. And in · 

the meantime, that judgment itself -- a part of which had to do with 

the Tort Claims Act -- has been reduced by the Appellate Courts to $5.6 

million dollars. I should state that none of us here are attorneys or 

insurance specialists; we have to leave that up to the right people, 

So far, the insurance companies have paid out close to $1 

million in legal defenses, and I think a small part of the judgment, 

so people are not out $5.6 million or $15 million at this point. Of 

course the suit -- the original case that had been reduced to $5. 6 

million -- is being appealed by the plaintiffs at the Supreme . Court 

level, so that will go on, and o.f course the insurance companies are 

appealing the ruling that they are responsible, so they are still going 

against the Township in this matter. 

I think it is also useful to point out -- I may have to rely 

on Mr. Miller for this -- but I believe that the coverage that was 
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. . . . . . . ·. . 

obtained •with the number ·or. occurrences was from our ,regul~r . in~urance 

policies- and .• not the llllbr~l.la_ policle$1, ·ancr·yet. it set;,ms to be ._there·­

ar_e a lot - of -problems with umbrella pol1~1e·s. The Township · currently 

does not have one. Yet· it· •was not. the umbrella J>,olicy ·tti~t,:,~as '_ 
invoked-.---

ASSEMBLYWOMAN FORD:' 
•M~/ SCHRtIBER: . Yes~ ·- ·. . _·. 

ASSEMBLYWOMAN. fORD: . I "don't "'~ant to interrupt you,. but 

What :de>es -~~~kson ·T o~~s~j.p do now, wh~n _- it wan\:$ t~ ~o out and buy an 

insurance po lie; to··• protect ib;elf. again thi·s? 
-- -- MR. SCHREIBER: Well-- , . - -- -

ASSEMBL_YWOMAN. FORD~ .· Do you have_ insurance against this? . 

MR~ SCHREIBER: - This is why 1 ;am very glad that Mr. Miller is -
here. •·· 

·. DAVID·- MILLER: ·. We . were fortunate enough to get an policy renewal thts 

year; but :the p:remlµms we~t up at least 300% over last year. But - the 

u~brella policy·- was· cancel~d out in t~e middle of -the -year. 
. , . . 

ASSEMBLYWOMAN FORD: •.• --- So. what do yell. pay ·now for insurance? 

MR~ MILLER: -. The umbrella that we had canceled out went from . 

last year's $fi,OOO to this year's $70:,000. - The general liability of 

last year, at $29,000, ·went to $91,000 this year.· 

ASSEMBLYWOMAN FORD: Have you made -any arguments to your 
. .. . 

carrier, based upon the· appeal; that your exposure-'."" I mean, that the 
. . :_, . . .. . ' , 

appellate_ decision knockec;t :out the greater part of the awards: the 

medical surveiilance, the .pain and s~ffering -aspect of it? -_ 

MR._ MILLER: · Well, I think _ these premiums probably were 

.• generated oa the general ~xposure to• the whole of municipalities across 

. all·• of New Jersey. we' were just -tossed into the pot. 
. . . . . 

ASSEMBLYWOMAN ·. . · . 
FORD: - Yes, across the board, not necessarily 

. Jackson Township~ 

SENATOR DAL TON': That is an , assumption. There are - some 

--__ -_ people who will tell you that they, are g~neJ:'.ated on a wiUy-nilly 

bas{s right now~ that there is no ijCtuarial . justification for these 

iriCreases. 
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MR. SCHREIBER: I think it is interesting, that in fact, 

Jackson Tpwnship was . able to get insurance, where you . might have 

thought we would have been the first place to have been-... 

SENATOR DALTON: I · was going to mention that. . 1 .have 

municipalities in my district that don't have a landfill within their 

borders that can not get general liability insurance, so--

SENATOR LESNIAK: After the meeting you'll tell Senator· 

Dalton the company who wrote the insurance~ ··· 
. . . . 

. MR. ··scHREIBER: In fact, ·that Js · an interesting point, 

because Jackson, ... of course, felt-- And I ·· think the reason the 

pollution exclusion did not apply is. that Jackson was considered the 

operator of the landfill, .not an active polluter. Of course, we are 

not the operators of the landfill anymore; we are going to get hit with 

all sorts of closing costs for that that we can not recover, and that· 

is another problem· for this Convnission to deal with. But, of course, 

when you are in this environmental area ... .:.. As I was listening to so 

much other testimony, I was wondering why most towns do not operate a 

landfill, why they are into the same problem? Maybe no .t.owns have 

landfills anymore? 

SENATOR LASKIN: You don't need a problem to get astronomical 

insurance premiums in New Jersey. 

MR. SCHREIBER: I don't know--

SENATOR LASKIN: Because we have the worst system in the 

country when it comes to insurance. Our premiums go through the roof 

· every . 0th.er day, depending on the weather. 

MR. SCHREIBER: What I was-- I had finished most of what l 

wanted to say about the Jackson case itself, except that my last 

qliesticm here..;­

still on appeal, 

amount-- ls this 

Now again, gi veri that it has . not been paid out, is 

and has been reduced to one-third of its original 

grounds for the nationwide insurance problems that we 

have been hearing about? I, frankly, don't understand that, because it 

would only affect the one company, if this itself were the reason. 

Maybe the reason has something to do with falling interest rates. 
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. . . . . . . - : 

.. : l . . think the ..• insui::ance. ;representative .· who was .here . was 

certs.inly ;correct in :1.1:llnenting 'ttle l.itigio~s cli~ate that we live: in. 

. We hav~ a lot of. other problems along 'those lines' ' 81"\d I ·guess they•. . . . ·• . ' - - . . . - '. . . . 

really: .~re not the province :of this· Commission~ An ~xample i~, the ~ase 
df :a forme;. worl<er. who along with'.<about. :·five:''.'c,t ~even people'/ filed 

:·· :suit··· ,against the. Township~> ;E~~h \of these ··•i:~<eriti:tled:: t6· .:his·;·own 

atb:frney, so a simple case can hllild llp tenf; of>:tihotJsands of pollars .in . 
' . ' . . ' ,• '" ·." . . <-~:. ·, ··-·.,_,-;_::, ·-·. . . : .. .. :·~ :' ~·· - .··~ .·:. •' 

.. J.eg~l ·fees. ·r wanted to sneak that in on you, ev~n .though it is not 

.. ··· ·<environtn(;lntally-relat.ed~ .but 1 am 'sure it is still part of :the 9rowing •.. 
. : -

cost of insurance •. · 

: I would like to just stop .for. a second. and see if there are 

·.· any. questfons about:. the ·Legler: suit· Judgment. before bringing up some · 

· .. other problems~ · 

SENATOR GAGLIANO:: r guess wh~t you. are saying,. Mayor, is 

that' based. upon everything that. yoLl have seen so . far' as a former 

Chairtnan,.~f ... the _Board of Health, as a.·former .. Mayor, 'ahd as a present 

member of the Township •Co111111ittee, .that bas~d upo~ your Jackson Township 

case, you ,do not find justification for what has been happening to 

lnsurance cost~ and insurance availability in the State of New Jersey • 
. MR. SCHREIBER:···· Certainly~ not· from the Jackson case. There 

are certain. other overwhelming ·•societal factors, but.I just think that 

And one pf the reasons. I am here,. is to point out that this. is 

ridiculous, . our beincj used. as a scapegoat time and time again. 

Certainly, .we are riot through with the Jackson case, yet. But l also 

feel that the insurance companie_~ are responsible; they. bungled it 

.. initially andlf they nad .handl~d it .th~\ way they-,- If they had taken 

.. an -active role initially, 

point •. ·· The.· total cost~- of· 

just. the legal costs~ .. · .·· 

. . . . 

Jt would n~t .. have · ever ·have come · to this 
I , , • , , • • , , , , • 

the Whole >thing would . have . been less . than 

Let me say, l want to say all these things without in: any way 

' minimizing the suffering that has occurred, that the inconvenie,nce and 

mental t.rauma th1:1t occurred :to people who 'lived there was certainly. 

real. 
.·. 

SENA TOR . GAGLIANO:. I think many of us followed it in the 

local. Monmouth and Ocean County papers, and . I lhink that years ago, if 
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there had been some means devised -- put water mains down those streets 

-- maybe none of this would have occurred, but we don't know that. 

MR. SCHREIBER: . The thing is you would have to see the area 

to realize that is just -- it is ki_nd of an impractical-- Well, we have 

done it, of course, but we were held up a lot by the State DEP in 

getting that in, and that delay, of course, added a lot to the costs. 

SENATOR GAGLIANO: And we paid for a part of the costs, as I 

recall-- the State of New Jersey. 

MR. SCHREIBER: A loan. 

WILLIAM A. SANTOS: A low-interest loan. 

MR. MILLER: · Jackson Township was carrying the cost of that. 

SENATOR GAGLIANO: I guess it is a whole combination of 

events that have culminated in a very severe problem, but I tend to 

agree with you that it is blown out of proportion to the point where 

now, the State of New Jersey does not have coverage itself. We now 

have situations where contractors can not get coverage to do cleanup 

work. It seems to me this would cut down on the possibility of future 

problems, because you have them too-- illegal landfills, and we have 

them, certainly, in Jt.ir two counties, and 1 am sure that every county 

represented here has them at some point. Proper cleanup will eliminate· 

that problem 50 years from now, or 25 years from now, and yet, we can 

not get the· insurance to cover them while they are· doing the 

cleanup. 

MR. SCHREIBER: I don't understand the-- I agree with you and 

as I say, the insurance companies say that there are financial 

difficulties. I don't have reason to doubt that, because of this 

particular issue. And--

SENATOR GAGLIANO: Maybe they are trying to get our 

attention. 

MR. SCHREIBER: Well, I think they have done that. 

(Laughter) I don't know what is necessary, but somehow, we have gotten 

tied up in knots, and made it very difficult to move on to the real 

problems that should be solved. This whole case -- the Jackson 

Township -- was just a disaster for its municipal government. I was 

not a member of the governing body during those years, but I know it 
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was just a crippling thin~. - And we are a growing. community; we need 

our resources for e>ther things, loo. ___ _ _ _ _ 
-·- Any -oth~r-- q'uestions ab~ut: this· Legler busin~ss? 

. ·ASSEMBLYMAN-SHINN:-- I would like t~go back to. your liability 

and/·- environmental - impairment--· im:lurance_ co~etage .••; you-_ said you· had 

-- ·ge,nerai· li.ability, but you. did ncif have enyi,ronmental 'impai.i'men~ ., Is 

tt,at accurate'? 

MR. SANTOS: -· 1 think it hacl the same ~xciusionary •clauses. as:· 

. were -Js~ued t€l - any. other munic=ipal.i.t y ~ That i~ when the suit was 

-_._ultimately.· brougt,t by:• citizens of that · sectif:)n •- of Jacl<son. The 

insurance ca~rier revoked that, .which Of course .is why we _·had· to go 

int.o court, lei get 8 det~rmination 8$ to whether that exclusionary 

clause. was there or ~ot. 1 ain pretty sure it was there as part of the 
' ' 

.. general liability policy. --

ASSEMBLYMAN SHINN: . So you dQ not have· a specific policy in 

effect now for environmental · impairment? 

MR •. SANTOS: Corr·e_ct. 

_ · . __ · ASSEMBLYMAN SHINN: - But. you do have a general liability 

policy"."-

MR~ SANTOSt For all other. matters. 

ASSEMBLYMAN SHINN: ·--with an exclusion -- With or without . . . . 

an exclusion for envir.6nmental inipairmeht? 
' -

MR• SANTOS: . I am not sure •. 

ASSEMBLYMAN SHINN: Ukay • 

. _- MR~ SCHRE18ER: - . I think it might be interesting,. ac-tuall y -­

Mr ,c Santos has a breakdown Ori the cast of' the defense, which was court 

~rdered, 1 might say. 

SENATOR -LESNIAK: Actually, it was ultimately provided by -an 

· insurance company.·. 

MR. SCHREIBER: Yes, but not until there was a court order. 
SENATOR LESNIAK: - Did you_- have a~ attorney assigned by' the 

insurance company, or did th~y just p~y your aUorney 's expenses? -

. MR~ SCHREIBER: -- · We -do now. : · Once the case had been -~ After -
- ' -

_·the second time we had to go -to suit against our insurance companies, 

the case -- because first there was _the defense, then the judgment· --



after the second time, the insuran~e companies, of course, did become 

quite interested. . We got their attention, you might say. 

SENATOR LESNIAK: At what stage in the proceedings did you 

ha\le an attorney who was as~igned by the insuriince company? · 

.MR. SCHREIBER: I think. it was not until after· the second 

. suit against them, ~id-1983.- lt ·was after the ·judgment. -

SENATOR LESNIAK: Oh, it was after the trial? ·: 

MR. SCHREI.BER: After the Judgment. After ·the trial. 

Now, I am sure the insurance companies, had their atlorneys ... 

· following maybe--
. . . 

SENATOR LESNIAK: No, no, actually defending the municipality -

in court. 

MR~ SCHREIBER: Not until after the_ trial and after the judge·. 

said that the insurance companies were responsible for the judgment. 

You see, Jackson Town ship was left hanging out on our own. This is a · 
.. . 

. town in the middle of New Jersey, in which a - lot of people live 

'peacefully among the trees and · stuff. All of a sudden the gov~rning 

body was asked to handle this thing that became a landmark case and at 

the same time the insurance companies, who would have brought in 

lawyers wUh the appropriate expertise,. were not there. Again, I am 

saying this without getting into a comment about · the way .the case was 

handled. 

- ASSEMBLYWOMAN FORD: You can not assume all defense attorneys _ · 

are good. 

MR. SCHREIBER: Let's say they are all good, ·but they are 

better at their specialty~ 

Anyway, here is an idea, that for example, the Continental;...,. 

Is it okay.to mention the names of companies, just to give you an idea 

of a breakdown? 

SENATOR LESNIAK: Sure. It is a public record. 

SENATOR DALTON: Do you have your liability insurance paid 

up? (LE;tughter) 

MR. SCHREIBER: I am reading from a court order; so I hope 
. . ) . . 

that is not con~idered slanderous. 
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. . 

Continental Insurance, which covered the tab for, let's ·say, 
' . . . . 

March 1972-1973, had to pay 11 %. United States fidelity and Guarantee 

covered the Township from mid-March 1973-1979,. and then again in 1980. · 

That is 75% of it.. It· was sort. .of apportioned with the wisdom of 

Solomon that way. . And that was '.just the legal. 

So at any rate, to come backlo your questior:i, the Township 

,did not have an insurance company appointed attorney until well after 
. . . . . ' ' . ,· . 

· the trial, and at that point we also had some input into it, but they 

had the main choice, because they were responsible at that point. 

ASSEMBLYWOMAN .. FORD: . Did you .have two attol'neys, two eeparate 

law firms representing you through the case prior to that? Were there 

two law firms.involved, or was there just one? 

· MR. SCHREIBER: During the trial? 

ASSEMBLYWOMAN FORD: Prior to the trial, even. 

MR. SCHREIBER: No, there was just one. 

ASSEMBLYWOMAN FORD: There was one law firm. Okay. 

MR. SCHREIBER: And there was a tremendous amount of expert 

testimony, by the way, that had to be acquired in the course. of the 

proceedings. 

SENATOR LESNIAK: lf you want, you can submit the defense 

course for the record. You don't have to do it now. We could enter it 

into the record. 

MR. SCHREIBER: I think it is interesting as well as 

disastrous. 

· SENATOR LESNIAK: We are .. going to adjourn for 45 minutes. 

(RECESS) 

AFTER RECESS 

SENATOR LESNIAK: Mr. Dresse1, wh~t do you want to do? 

"ILLIAM G. DltESSEL, JR: Is Jac~son.Township going to summarize? 

SENA TOR LESNIAK: They ate noL back yet, so let's not worry 

about them. You're on~ (At this point, representatives of Jackson 

Township return to room.) Jackson Township, your five minutes are cut 

back to two because you're late. 
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MR. SCHREIBER: No problem. Out of respect for the fact that 

you--

SENATOR LESNIAK: We start on time. 

MR. SCHREIBER: --are very · businesslike and appear to be 

determined · to get somewhere on this, I don't want to take any more 

time, except to make the last few points. 

I .hope one of the things which came out in the testimony 

before wafl, .I don't think the idea of. inestimable liability is valid. 

In fact, the Jackson Township case could have been handled the same as 

many others and settled within the realm of a fairly typical insurance 

settlement. I don't know what other precedents there are, but 

something like Bhopal just doesn't apply because that was a · chemical 

factory, not an environmental dump site. So, I hope that is something 

that people may think about .a little differently. There is not an 

absolutely inestimable degree of liability. 

A fairly easy thing to bring up is the fact that insurance is 

the fastest-growing and most uncontrollable cost townships are facing 

these days. We have a tesolution which I will hand to you. We just 

did this to urge this Commission on. · One of the things it . calls for, 

in addition to taking whatever action is appropriate, is also to 

consider that maybe there should be some sort of a cap exemption 

because of the effect these increasing insurance rates are having. 

SENATOR LESNIAK: We'll bring that up to Senator Russo. 

MR. SCHREIBER: Okay. I would just like to pass this along 

as part of the record. Also as part of the record, I would like to 

pass along a.letter to Dave Miller from our insurance broker. I would 

like to read a very small part of that letter. This is where we lost 

our umbrella coverage. 

"As you are aware, the landmark suit in Jackson had a 

dramatic effect on the entire insurance industry nationwide. The mere 

mention of the name of the town, and underwriters decline. We have 

contacted every known market available to us and have consulted with 

associates, but at this point in time Jackson has a stigma which will 

undoubtedly take a long time to erase." So, that is about umbrella 

coverage. 
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On that matter, our Mayor, Pete Carlson, has . made · a 

. suggestion in a letter to Senator Connors, __ we will also pass that 

along to you -- recommending that, th~ State of New Jersey s~t. aside a 

portion of its surplus to set·· up a pool to m.ake umbrella liability 

insurance availabl.e to those municipalities which are un~ble to obtain 

same .. 

l have heard a lot about · indemnifying. municipalities or 

contractors. This particular ·recommend~tion would teally refer to the 

umbrella coverage, not the main coverage. · That is anothe.r concept. 

As I mentioned before, I would again· like to point out that 

Jackson Township 

difficult case, 

significance. I 

whether with this 

was really 

something 

don't know 

Commission 

left out on its own in an ex.tremely 

that turned out to· have national 

where the matter should be taken up, 

or others, but there ought to be a way 

that the State, or at least municipalities, could get together when 

there. is a case that comes up before one town which affects all of 

them. 

SENATOR LESNIAK: I' 11 leave you the address and telephone 

number of my law off ice. 

MR. SCHREIBER: Oh, okay. 

SENATOR LESNIAK: I'm only kidding. 

MR. SCHREIBER: Okay. The last point, and what I think is 

the only thing that will begin to .lessen the problem, is to-- I think 

this Commission has to look -- as has been brought up before, and I am 

sorry that Senator Laskin isn't here right now -- at the fact that the . . 
extension of immunity restoration and the extension of immunity to 

municipalities and municipal officials. is essential. Having the State 

provide insurance coverage, or some kind of a pool, or whatever, will, 

in fact, still favor the litigation that is plaguing all of us. It is 

sort of a law-of-supply-and-demand thing. If there is more insurance 

money,· there are going to be more people going · after it. The only 

thing that will begin to lessen this climate is the extention of 

immuniti~s, which will essentially lessen the amount of insurance 

coverage needed. 

SENATOR LESNIAK: 

protection to people as well. 

And it will also l.essen the amount of 
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· MR. SCHREIBER: I think it has to 'be done c~refully so that 

people are protected against negligence •. •· I d~n't wa~t. to be immune if 
- I do soni~fhing stupid . ~nd hurt someone, but there~~ 

SENATOR - LESNIAK: · • It · is a little deeper than that, too~ · . 

· .. :::t· ;:::::. ~:tsa ~:~!ncrri:e~tih;e,:t::· J:t::•J:~~1~ .•· 
.to.· have to .. · look at very . de~ply .. and .·souJ ... searchfngiy .• · ..••..• 

;' MR.· SCHREIBER: .su.re, but .. ~~s an: e~~p:Le,:\bY. the .:w~y,· ••when.· 

Jackson was running the landfill; .. it.· was operated. under·· .. trhe rules .of 

: the. State. Public ... Utilities Commission, . and · w~s fo:tced to take :over 

<100 ,ooo gallons of ~aste . per day. In fact, th~ T owliship never wanted 

to do thaL That was mostly: comi.ng from out qf town. We were 

abs·oiutely unable ··to ·bring the State; into the .litigation. The State _ 

was immune, yet we were operating under St~te rules •. 50, clearly there 

' .• · is ·a li.ne which has to be drawn somewhere. . I . just ttlirik. tl)at the line . 

is loo far in one direction. 

That concludes what.we have to say. 
•' •• a • • • • C •••,-- • , .. • • •, 

SENATOR LESNIAK: .. You're absolutely. right.·· We will. take all 

of your s~ggesti~ns under advisement. 
~ . . 

. . . . 
MR. SCHREIBER: We really appreciated the .· opportunity to 

• present· our ·side of thi~ at ·the hearing. 

· SENATOR LESNIAK: · You made some. very good points. -

MR. SCHREIBER: . Thank you. 

SENATOR LESNIAK: ·. Okay. Now we will hear from the Ne.w Jersey 
. ·· _ State League· of Municipalities. 

. MR. DRESSEL: Thank you, Mr. Chairma.n. I have a formal 

•St~tement which I would like to read.into the record~ Then 1 would be 

· available- for any· queetions. There are stili ~ number of municipal 

officials here who were here this mor~ing who .. wouici 1ike to :t~sti fy, 

· .. and they may amplify further on. some of my formal testimony. ._ 
. . 

My name is Bill Dressel. I am Assistant Executive Director 
, . ·. 

of the State League of Municipalities •. ·· 

On behalf of the league, I would like to thank the Commi.ssion . 
. . .. 

. for all of its efforts in soliciting local. input on the availability 

.- and cost Of environmental impairment liability insurance coverage in 

the Stat.e~ 
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As··yoµ know, 'th~- State.League; .. of-.Municipalities.represen\:s 

a bt,oad spectrum of municipal :t:Qncern~ fo "the 55f municipdit:ies which . 

--comprise our -~emb~rship. '~y rema~ks today wlll 0pr~vid8 an overview ·of -­

some of.the: pr~blems- confronting_.·municip~lities. irl \:he··_ environmental· 

tnsurahc_e_.marl<et,.· .. ·imd,· I· will .ol)tli~··so~·- reconnendations for._•··pbssible 

·, ····legis.lative com~ideration i() .thts'_.ar.~a:~ 

,:; I,n: the last f_ew month~,- 1nunit;i,J?~lit_i~s _throughout the State 

have . been .· -experiend,ng di f ficultY <ih.' ~t)btainif!g, adeq~ate · in•sura11ce -

.. co~erage$ 'at,. an affordable· cost~- ·, A rec~·~t L.eagu~_ surve:y ·.revealed .. that 

~pproximat~ly 30% of _· the ~nicipaliti~s ··. may. lose their· present 

insur_ance coverage; I~ ap~ears: that th~- communities' which . were 
fortunate -enough to find a carrier who: would insure- them, exper,,ienced 

unusually high premium-. increases.-· 'As .you know, ·· on September 17, 

Governor -Tholli_as H. Kean approved an. emergency regulation to prohibit 

:insurance _ companies . from - terminating entire -• lines of · insurance 

coverage, or, lmposi11g midterm preinium increases· or midterm reductions 

in -coverages orr munic1palilies. , The League recognizes the enactment of 

this· emergency regulation as only a first·· step in addressing the 

. availabilit:.y of insurance coverage, af le~s~ on a temporary basis~ 
•-. This Com!l'ission sho_uld be aware of a: couple of prob1ems that 

. ·. remaln . whi~h' deserve immedi~te action. ·._.··First' what . happens to the 

communiti.es which received cancellation notices prior to September 17, 

the effecti~e date cff the einergency regulation?_-· .. Representatives of 

some of- t.hose communi.ties are· here today.· Those municipalities are not 

covered by th~ regu-lation and, - in effec~, have been orphaned by 

-insurance • comp~nies . because -the ... industry · .has expressed reluctance - to 

extending cbverage to municipalities>e1ince: they would be r~quired to 
abide by .the· p~ovisions .of the eniergency regulation. . . 

•· Another.· concern is affordability. There is. n~thing in the 

regulation that -prohibits an insu_ran'ce carrier: from quadrupling an 

insurance premium when the policy conies. up for its mandatory renewal~ 

as sef forth :in the regulation. Th~- cost of providing environmental 

Iiabilit y insu.rance, or . any other type of.municipal liability coverage, 

h~s ~kyfocketed, maki~g .it almo~t _impossible Jot 0local .· governments to 

afford. .·, This is not the forum ttj discuss budgetary concerns. in this 
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~:·)',: . 

area; however, the. League _has ·gorie ·on record before _the Local 

Expenditure Limitations - Advisory · Commission requesting · that 

consideration be given to exempting high premium increases from.the cap· 

computation. The real _ tragedy · here is that local_ governments, 

_ regardless of whether insurance costs are in or out of the cap, ;r:1till 

·have to make difficult decisions relative to· either . cutting vit1:il 

. service delivery programs or increasing local taxes 'to pay insurance 

premiums. 

Let me assure you that._our insurance problems• are :not 

singularly related to municipal risk management practices here_ in New 

Jersey. On the contrary, it is a national problem.that is plaguing all 
•, . . 

· levels of government. Although 1 .will not take time to _get into some 

of the economic theories of the insurance market trends that are being 

discussed in the media, I have attached as a part of my formal 

·testimony, a copy of an article that recently· appeared in New~week 

tit led, "The Naked Cities: · Rising Insurance Costs force Officials to 

Pay or Pray • 11 I also included an article from the National _League_ of 

Cities publication, Nations Cities Weekly, titled, _ "The Liability 

Insurance Issue: Another Crisis for Cities· - Is It Manageable?'' for 

additional background information~ In·_. addition, I have included 

articles from newspapers throughout the State that discuss the probl~ms 

many of our communities are confronting in the whole insurance area. 

In part, - the ·reasons for our State's insurance woes are 

attributed to the landfill pollution law· case involving Jackson 

Township. You heard from represe~tatives of Jackson Township earlier. 
. . . 

The exorbitant amount of · that legal · award sent -:- this is what we 

believe, and what_ we have_ been led to believe -- shock waves throughout 
-· . 

the insurance industry, resulting in · companies · pulling out of the 

municipal insurance market due to a fear of the higher risk. 

The insurance dilemma is extremely complex arid there may very 

well be no panacea or cure-all that will grant us immediate relief. 

However, a number of legislative remedies have been proposed to eddress 

the problem, and they deserve mention_. 

Two b.ills, Senate Bill 2545, sponsored by Senator John Lynch, 

- and its'companion measure, Assembly Bill 3073, sponsored by Assemblyman 
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Thomas Foy, · provide that liability of a public entity or public 

employee for a !'pollutant incident" is to be based on a standard of 

negligence. Presently, the standard for determining liability of any 

person or entity for a pollutant incident is "strict liability"; that 

is, liability will be established only upon showing that· the person or 

entity caused the pollutant incident. · No proof of n~glJgent conduct is 

required. The rationale for· liability/based on negligence, expressed 

in . the spopsor' s statement, is that governmental entities undertake 

actions which may. resu1 t in the release of pollutants as a necessary 

function of their public responsibilities~ These actions are not 

voluntarily assumed nor do they result· in profit to the entity. The 

League approved these two measures on the rationale that it is 

appropriate that the liability of governmental agencies be based on the 

reasonableness of their conduct, rather than on "no fault" concepts, 

such as strict liability. Both of these measures are currently 

awaiting further legislative action, and we are hopeful they will 

receive approval in the near future. 

Another legislative initiative recently introduced, is Senate 

Bill 3305, sponsored by Senator Peter Garibaldi. This bill caps a 

municipality's liability for damages resulting from a claim of 

negligent contamination of the environment, such as the contamination 

. of well water due to a seepage of toxic waste from a municipal sanitary 

landfill; at $500,000 per incident and $50,000 per claimant. It does 

not waive any of the immunity provided by the New Jersey Tort Claims 

Act. or any other law. This is another approach different from the 

aforementioned bills, in that it places a monetary threshold on 

liability limits in environmental pollution lawsuit cases. We believe 

that this legislation is also worthy of consideration, since it may 

address the high rates insurance carriers are quoting for coverage 

against claims due to environmental actions. 

Whenever there is a discussion of possible · solutions to the 

insurance dilemma, joint self-insurance or pooling is mentioned. There 

may very well be some logic for a State-administered self-insurance 

pool that would be narrowly designed to provide only environmental 

liability impairment insurance coverage for municipalities. Surely 
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there is a need for this specialized kind of insurance, and the State 

may be able to put together or package a program that would address 

that need. We urge this Commission to discuss this option further with 

representatives of the State Department of Insurance, and officials 

affiliated with the municipal self-insurance pools presently operating · 

in Bergen County, since they have demonstrated expertise in this area. 

In conclusion, we · are in desperate need of a legislative 

remedy that addresses both the availability and affordabili.ty of 

environmental liability insurance and all other insurance coverages.· 

We are confident that · if a legislative solution can be implemented.· to 

address the environmental liability insurance problems we are 

experiencing, there will be a spill-over benefit of addressing our 

other liability insurance problems.· We have asked a number of 

municipal officials to be present today to discuss their particular 

problems in the liability insurance area. I am sure th~ir testimony 

will be of interest to you. 

I would like to thank you for the opportunity to present the. 

League's feelings and thoughts on the very important issue before. you 

today. I would be glad to answer any questions you may have. 

SENATOR DALTON: Bill, how many municipalities in the State 

are presently not covered through a general liability policy? 

MR. DRESSEL: Our survey, which I alluded to in my formal 

testimony, was administered in August -- about the mid· part of August 

-- and then a follow-up survey was sent out in the first part of 

September. It appears that approximately 30%-- Statistically it has 

come out that approximately 30% of the communities would have some 

problems or difficulty in-- This is general liability insurance, 

Senator. We did not get into the environmental end specifically. What 

has happened though is, since the--

okay. 

SENATOR DALTON: Thirty percent without coverage? 

MR. DRESSEL: Approximately 30%. 

SENATOR DALTON: Without any general liability coverage, 

tv1R. DRESSEL: What we have also found is that after September 

.17, the day the insurance regulation was signed into law by the 
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.. ' ' .· 

G(>v~rnor '' we ' have not heard from toe>, fflliny criininunitle$. '' We' sent a ' 

follow-up; l'>ut'I don't kriow if that ~ad ~n.iefJect or' rlot~ ',We' f~lt this 
was golng .· to . bring .. o~ . an onslaJgt,t ,of . peq,ple . i.ndicati.ng they were 

· having problems. But we haven't hearif that since September: 17 •. , · 
. . · SENATOR . DAl,;TON; · S~f,; ·• ap~r~>(~ately~\i:: 1]0~spme . ~dd 

. · : ,municipalities p.resently 'do· ·no.t hav:e.• lia~ili,t.y in~~ran,i::e. ,in. tt,e'' Stat~ •. ··· 

' '·, MR. D~ESSEL? ':4ell,: the: exa~t''. ... o~·di;ng' l.ft ~~r q~~stionnai.te,' 

i,f 'l .. · recall · ·. correttly, w•, ·• !'Ha~:;; y.!iJr · ..... ,c,r,.rier · lndicate,d. an 

.. · unwillj~gn~ss :, to ·. insure ,. your 1iabiU,ty?;,. ', a~d /·.1'70.;.soine · comm~nities_ 

· indicated-.-. 

'· ·• SENA TOR DAL TON: Wh~t t ·am trying t.o get at is; . you have 

carriers who h~ve indibated that as' of January they. will •not renew. 

· However, i:ny question is, how many municipalities are presently without 

general liability? . . . .. 

. MR.' DRESSEL: l can't ;re~1iY give youa fir~ number on that. 

A number of the com~unities were, irr fact, covered by Selected Risks. 

They · repre_serit ·a large number ·'of c·ommunities, .. I think nea_rly 20%, 

which cteal in the. general. liabili:ty/envir6nm~ntal' liability. lines •. '.A· 

number o'f out :~omrilunit.ies·'~hich responded were 0 part' of that··coverage. 
,, 'SENATOR LESNIAK:' You , doni't th1nk th~t the Governor I s 

. regi.Jlatlon _is·• actli~l.iy: going. to .e~co~rage insurance ·companies to rush 

in and ·give coverage to those ~unfoipali~ies that don't have it, do 
. . ~ . . . . . .. . . . you?· 

MR~ DRESSEL:. /don't s~~t~ath~ppening, Senator. There are · 

· -- as I refe~ · to them in my statemer,t. _;_ .some orphans out there, and 
there are some orphans here,· representati;ves c:if communities which have 

: ... · .-· . . .\ ... : .. ·· . . ·: .. ' . . . . . . . 

had: some diffi~ulty.in trying .to get ;insurance coverage. They, too, 
•• · -: . . . - •f : . .•• , _· •. ". ·• . 

· .w~uld like tC> testify here tC>day ~ They can amplify further . on. that 

' very reai concern.' 

S[NATOR LESNIAK:•· How. about ,in· the long term? 
. . . . . . . . Do you have 

any op,1-nion~ on how that type. :of regci1at~oA will .affect the insurance 

,industry's wUli~gnesslo p~o\lide,coverage in the long term? 

·· MR. DRESSEL: · I'm not, sure this .was designed for a long-term 
' ' ' 

solution~ 
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· SENATOR LESNIAK: No, no, no, but it may have effects on a 

long-term basis if the industry is fearful that at any point in time, 

instead of a real solution, regulations are developed in a crisis 

· situation that could have a serious impact upon their business and 

their ability to generate profits from that business, as every business 

has a right to do. 

MR. DRESSEL: I have spoken to insurance representatives, and 

they indicated that they are not in any.real hurry to get back into the 

municipal business in light of this regulation. I think this morning's 

Star-Ledger made mention of an insurance group that expresses the same 

concern over the regulation. I think we have· a problem. The 

regulation was meant to be a Band-Aid to address the availability issue 

in .the short run. I agree; I do not think. it is a long-term solution. 

I think we need something to address the availability, and the bigger 

issue we have mentioned, the affordability issue, as well. 

ASSEMBLYMAN SHINN: You mentioned the concept of 

self-insurance, the State possibly providing a vehicle to supply 

self-insurance to participating municipalities, or counties, or 

whomever, I guess. Do you have any further thoughts on the mechanics 

of how that might work? 

MR. DRESSEL: No, not really. I think it should be patterned 

after other state plans which are in effect. I think there is one in 

Pennsylvania; l think there is another one in Ohio, although I am not 

sure. I could get you additional information. I believe there could 

be a voluntary call that municipalities could participate in statewide, 

that would at least allow them an option. It seems to me that by 

spreading the risk across 555 municipalities for this one specific line 

of insurance, it could very well be an option worth considering. 

In my testimony, I allude to an experience in Bergen County. 

As you know, since 1982, there has been a State statute that provides 

municipalities, on a voluntary basis, an option to join together to 

self-insure all lines of insurance, except health benefits. l think 

that concept might . very well serve as a bench mark or as a basis for 

devising a State plan, having the State administer it, and being able 

to possibly reinsure the excess. 
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-ASSEMBLYMAN SHINN: .. Do yolJ t~~ve ~ny ·fe~lihg toward Ca total 

. self-insurance . p:rogr;a~ potential ve:rsus: a, layer pote!)tial?.: . In other 

words' maybe a townstii.p ~ulcfcle~n up th~ first mni ion, Of ~~m~thing 

·. like th~t which wouid d~firie limits' of l.iat>ili.ty;, and tnen the State 
• • . • '· • ~ ' • . ' • . . ,. >· • . . . , . ., .. 

. •. would_ have'·a:·•1ayer·.··pot~htial.~: ~Ori iy~u:have .liny·· thoughts-;on· •~ither of 

. th~se options? · .• . . · ·· .· · · > , · 

. . .. -~R. DRESSEL:. 0There •~as ~<'•conJeptdiscussed·a few years ago· 

.. ·.··by another commissioner -fo~- sett1ng::'li~i'l\ty:,iimi~~--; \t1~ municipa1Jty 

would have·,· you "know,' a ceiling,:a tt,r.eshfild li,veb ;her'eb~' they would . 

. •1nsure themselves,.and.·then the Stat.a ~ool_d:pickup. the··e~cess, as you .. 

mentioned. I thi~K $1 :mtilion was 'th~ >lhreshold ,at' the local level~ 

·• pet i.ric'icient. As .·· 1 recal)., ~her~ was a .. feeling. in the insu:rance .. 

industry .that that' would make ttiem feel more at ease •. · .. At least they 

would know going -in,· what tt1e municipalit.y,'s limit would be. From the 

municipal. standpoint' It would. address .. the affordability issue because 

you would .know what your . limit~ were by having a thr~shold level that 

was reasonable, but responsible. · Tha( wtiuld take a lot of negotiation 

. · and· discussion by peopl~ a l~t mor'e · intelligent on insurance issues 

than·I. 

ASSEMBLYMAN MARTIN:· I am interested in the same .area of 

. questioning, the co~cept ()f self;..insur~nce. Do you thin°k it .would make 

sense to . have it in a smaller a~ena tha~ the State~ that is' through 

.. the counties or some other regional' arena? 

. . . MR. DRESSEL: Ass~mblyman, 1 think seif..:insurance is a tool, 

a~oth~f opti6n, that muhici~~litfes may w~rit to ~se. The legislation 
was signed in 1982. · We found· one experience in Bergen County -- 23 

communitie~ in t:.he · northern patt of' Berger, County "."~ and I understand 

· there are.15 com~unities bn line right now to perform the second Bergen 

•· .. Coun~y pool. . lt. is not '"administ.er~d· by the Bergen County government, 

. but it 1s in the Bergen County geograpl11cal area •. 

-Their nu~bers certai~ly ~how that there is a savings to be 

. derived. 'I think it is :a voluntary · decision that :lhe municipalities· 

have to get· together and explore. l d~n•t believe self-insurance is a 
. . . 

panariea; I don't think it is going to solve all of our insu'rance woes, 

·• but I think the municipalities should have th.at. option .before them. I 
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think it is certainly something that needs exploring on the 

environmental end, just that one specific line, as far as a 

State-administered pool would be concerned. 

ASSEMBLYMAN MARTIN: What is your general reaction to the 

indemnification concept that was put forward this morning from the 

.private contractors that. they .wish. to .. either be held harmless· or .. · 

provided indemnification by the municipalities or by the State? 

MR. DRESSEL;. That they be indemnified for their actions? 

ASSEMBLYMAN MARTIN: Yes. 

MR. DRESSEL: -1 think I would have a big problem with that. 

I think they sh.ould be responsible. I don't think. we can indemnify 

them. 

ASSEMBLYMAN MARTIN: Suppose the State provided 

indemnification. Would that change your thinking, or is it that the 

approach bothers you? 

MR. DRESSEL: It might be something worth exploring, but I 

would have to get more information. on it. I think there might be. a 

problem with the concept. 

ASSEMBLYMAN MARTIN: One other question. With the 

municipalities in your survey which indicated they were having 

difficulty with their insurance, did you find any pattern in terms of 

what types or sizes of problems those municipalities had that might 

link them, as opposed to those which did not experience problems? 

MR. DRESSEL: That is a very interesting quest.ion. No, what 

we found was that municipalities, regardless of size, geographic area, 

or whatever-- There was no·evident common denominator associated with 

their problems. We thought there was. We did an initial survey back 

in September, 1984 •. We heard in Bergen County that there were a number 

of insurance companies fleeing the municipal insurance market. The 

League did a survey in cooperation with the State Department of 

Insurance. . The results of that survey showed that there was not a 

problem statewide, but that regionally there was a problem and, if I 

recall correct 1 y, it was in the Bergen County area. So, we backed 

off. We thought, "Well, at this point, we are not going to call for 

any legislative remedy or any action by the Governor. We' 11 see what 
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happens." Then in the· spring, as policies came up for. renewal, we 

started seeing more of. a problem. . 011 July 1, .we really started seeing 

that critical curve go up. That is why we are here today. 

SENATOR LESNIAK: Do you want. to ask some individual mayors 

forward? 

MR. DRESSEL: I would Jike to ~all Fred Waiters up .here. I-le 

the Administrator in Ewing Township. I know he .. would .like to 

The.n, Mr. Chairman, .1 WC>Uld just follow your .list, or ask for 

municipal· representatives. L certainly appreciated the, .opportunity.· 

Jhank you. 

SENATOR LESNIAK: Thanks, Bill. 

FRED R~ WALTERS: Mr. Chairman and members of the Commission: My name 

is Fred Walters. . I am the Business Aclministrator for the Township of 

Ewing. 

Initially, .1 think I would like to state that my comments 

will be brief in the hope that this will put me on a positive note with 

the Commission . in this ongoing saga of gloom we have heard all day 

today. 

Ewing Township is one of those communities which the Senator 

to my left alluded to as being one that has. absolutely no liability 

insurance whatsoever at the present time. On May 20, · 1905, we received 

· a notice which, .in effect, told us that we had been canceled out of our 

liability coverage. At that particular. time, we were in the second 

year of a three-year agreement with our insurance carrier. . That 
. .•. ' 

particular coverage obviously had within it the coverage of all of our 
municipal buildings for fire and damage, personal property, and generat 

··liability.· At that time, our insurance coverage called for a$1 ,000 

deductible. The premium cost in our 1985 budget was $19,300, with an 

additiona.I audit cost of approximately $1,700. 

We received this notice Of cancellation· in April and, in 

turn, had to look back to see what · we could do to obtain coverage. 
. . 

·Also, C?Ur reinsurance coverage was canceled immediately thereafter. We 

did not receive notice of that until May 23. Our reinsurance coverage 

allowed us up·t:.o $5 million. Our particular premium for that policy in 

the 1985 budget was about $7,500. The thing that was most 
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difficult for us to understand was the fact that our ex.perience factor 

in Ewing Township was excellent. That was confirmed by our insurance 

agent, as well as the insurance companies. They had no problem with 

any particular area of our liability, but we were still canceled out. 

We immediately advised the State Department of Insurance of 

our problem, and on May. 3 I spoke to them and was .advised that their 

. folder in this regard was becoming rather voluminous. Every day it was 

growing more and more with these types of complaints. Consequently, on 

May 13, 1985, we submitted a formal complaint to go . on record with the 

State that we were having this problem. The Township immediately began 

searching for some kind of liability insurance coverage through our· 

. agent. . Obviously, time was of the essence. We were running out of 

time before the cancellation was to take place. Our agent advised us 

in no uncertain terms, which rather. shocked us, that there was 

virtually no liability insurance available for Ewing Township. 

Finally, we· were able to obtain _;.. and l put it in quotes 

a "quote" from a self-insurance company, which offered us a package. 

They told us they would provide us with fleet insurance, Workmen's 

Comp, and general liability under a self-insured program; however, we 

would have to cancel out the particular fleet insurance we had at that 

time -- which would cost us a 15% penalty fee -- and under this policy, 

the Township would be responsible for the first $100,000 of any one 

claim -- from a $1,000 deductible to a $100,000 deductible. Over this 

amount, the policy would cover up to $900,000. We would also have an 

aggregate coverage of $350,000 for a period of one year. For this 

particular coverage, our premium would be $104,500 -- from $19,700 to 

$104,500. Of course, that did not. include the administrative costs,· 

which were an additional $35,000, for a total ~ost of $139,500. This, 

again, does not even include the reinsurance coverage. 

simple liability package. 

This is a 

Our reinsurance coverage, our umbrella coverage, would, in 

turn, cover us up to $4 million -- you'll note that our initial policy 

covered us up to $5 million· -- and for this underlying coverage we 

would have to pay a premium of $92,500 -- from $7,500 to $92,500. Ther 

figures were astounding; to say the least. I must also add tha~ this 
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coverage excluded.·· public officials'·. liability and pollution liability. 

·soth of those were excluded. . . . . - . . 

further, .the plan did nof cover our munic;ipal building for 

fire or damage, nor did it cover burgla~y, nor did it cove.r windstorm, 

Which our previous policy had co~eted. With thfs ir,. 111ind., the Township 

looked back and said, · "Well; . what. would i.t .cost us to. get that 

coverage?II Wen' .th.at <Would be. fine, .we. coul.d g~t that too,·•.··but .. :that 

would be. an a.dditional $16,325, with ali additional $5,000 deductible. 

It <Was .just incredible the amount of.differentiatJon in the coverage 

between what we previously had and what we were going to receive in. 

this new package. 

We very quickly did a cost analysis to see just how much of a 

differentiation it• would be and what the community would have to come 

up with in 1985 to. obtain this type of coverage. Very briefly, it 

would have cost us an additional $65,000 over what we had budgeted.·· 

Obviously, we didn't have it. In effect, with the $350,000 deductible, 

and with just the simple liability coverage, exclusing the 

reinsurance-- The $350,000, plus the $139,500, in .effect what we were 

,saying was that the Township of Ewing would have to pay out an initial 

$489,500 before we received one insurEihce dollar. That is astounding. 

· We would also be forced to obtain permission from Local 

Government Services if we were forced to go out for an emergency 

appropriation to obtain the additional amount of money for the cover.age 

we hoped to obtain. 

I would like to· throw out just one other quick note right 

here, that being· that our fleet insurance for .1985 was . increased by 

100%, from $42,000 to $82,000. 

In our analysis, we found that we simply couldn't afford the 

additional costs, so in June, 1985, the Township Committee decided we 
. . 

would be forced, at least for the remainder of this year, to go under 

· total self-insurance in. our liability .coverage. However,· we advised 

our insurance agent to continue to try to seek out, to the best of his 

l:lbility~ some type of. coverage within the reasonable amount of money we· 

could afford. Up to the present. time, we have not been able to find 

that coverage. 
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. We talked a little bit about pooling; it was mentioned just a 

few minutes ago. In Mercer County, we are presently looking at a 

pooling situation with all 13 municipalities. We have had an initial 

meeting, and we are trying to devise the particulars and get everything 

put together so possibly we can enter into this kind of a situation for 

all of our insurance. We just don't know how that is going to work out· 

yet, but you must remember th.at at the present time,. this Township 

still does not have liability insurance. 

I might just conclude by telling you that we are one of the 

orphans that Mr. Dressel mentioned in his comments. Ewing Township has 

no liability coverage at this time. 

SENATOR LESNIAK: You certainly can't blame Jackson Township 

for your increase in fleet insurance coverage, right? 

MR. WALTERS: I'm glad you mentioned Jackson Township, Mr •. 

Chairman, because I am amazed. You know, I am ready to go back to my 

municipality today and say, "Let's develop a landfill, go through a 

lawsuit, and I willbe able to get liability insurance." 

SENATOR LES NI AK: There you go; maybe that is the answer. 

Senator Dalton? 

SENATOR DALTON: Who was your carrier, sir? 

MR. WALTERS: Insur~nce carrier? 

SENATOR DALTON: Yes. 

MR. WALTERS: For the liability, it was North River, and for 

the reinsurance, it was Crum and Foster. 

SENATOR DAL TON: What was your· experience under your GL? 

You indicated it was good. 

MR. WALTERS: Rated excellent. We had one claim in the last 

eight to ten years which had an environmental impact, and that was when 

we had some vandalism take place at one of our department locations for 

gas. One of the pumps was left on and there was a spillage. L believe 

the total cost to correct that was about $35,000. That was some five 

years ago, I believe. That is the most we ever had with any kind of a 

claim. 

SENATOR DALTON: What was your experience on your fleet 

policy? 
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MR. WALTERS: Terrific .• · ·. We have never had claims in our 
fleet beyond $20,000 _,:.. $22,000 to be exact. We had years where we 

spent as much as $1,400 or· $1,500. 
SENATOR DALTON: So, as a result.:.- Did North River indicate 

they.would handle your· fleet policy? 

MR. WALTERS: North River didn't have our fleet. North River 

. had our liability. 

SENATOR DAl,.TON: Who had your fleet? 

MR. WALTERS: The fleet was~- Oh boy, it escapes me at the 

moment. 

SENATOR DALTON: They said they would stay on your fleet, but 
. they would double the premium. 

MR. WALTERS: I might add that the initial-­
SENATOR DALTON: With a good loss ratio. 

MR. WALTERS: Yes. The initial contact was a $109, 000 

premium which we negotiated down to $82,500 •.. · 

SENATOR LESNIAK: How long have you been the Business 

Administrator?. 

MR. WALTERS: Seven years. 

SENATOR LESNIAK: Was there a period .of time within those 
seven years when your premiums went down? 

MR. WALTERS: Yes, they did. 

SENATOR LESNIAK: Dramatically? 
MR. WALTERS: During the soft market, everyone's went down. 

Investments were good; interest rates were high. Insurance companies 
were making money. 

SENATOR.LESNIAK: What are the proposed rates in relation to 

the previous rates before they went down? Are they· comparable -.- not 
comparable, but--

MR. WALTER~: Tripled. 

SENATOR LESNIAK: Well., they doubled over what they are now, 
but they were higher at one point in time. 

MR. WALTERS: I think the most we ever paid in the last seven 
years, was $46,000,for example, on our fleet insurance. 

SENATOR LESNIAK: Then it went down? 
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MR. WALTERS: It went down to $38,000 or $39,000. You're· 

correct, it was $23,000 at one time. Then it. gradually worked itself 

back up to where the big hit came in 1985. 

SENATOR DALTON: In effect, the rates may remain the same. 

What you get hit with are surcharges. · · You· are hit with a surcharge 

that is based on -- whatever, some underwriter's indication. In many 

cases, that is, in fact, what drives the costs up. The flip side of 

that ls, in good times you get hit with reductions. ~ut it is a 

determination made by an underwriter in the company. 

MR. WALTERS: One point, just to piggyback on that comment if 

I may, Senator. One thing we keep getting thrown back into our face is 

that· we really weren't paying legitimate premiums. During these past 

few years, municipalities were not paying legitimate premiums. By that 

obviously they mean that because things were good in another area of 

the insurance company and they were doing well financially and their 

premium factor was down -- l'the soft market again" -- municipalities 

were allowed to have lesser premiums. If we were really not paying the 

true premium, that's hard. and very frustrating for administrators, 

mayors, and municipal officials to accept, because that is not our 

problem. Our problem is the budget for whatever it is going to cost 

us. If we can negotiate a good premium, so be it; that is what we are 

there to do. 

SENATOR DALTON: It's interesting how we deregulated 

commercial insurance, i.e.,. competition be the standard, and then they 

tell you you were not paying true premiums. I don't understand the 

correlation. 

MR. WALTERS: Exactly. It's hard to deal with. 

SENA TOR LESNIAK: Well, there are . cyclical effects in the 

business. I think what we have to do is look at those aspects that are 

noncyclical in nature, those which are institutional in· nature, and 

deal with them. 

SENATOR DALTON: That's correct. 

ASSEMBLYMAN MARTIN: I suppose this will be a tough question 

for you to answer, but do you think there is any relationship to the 

work your agent is doing? I have difficulty, as do you, trying to 
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figure but- how Jackson Township . can 'get insurance and yoJ can! L -.- ls it ' 

a product of' one_-. agent. . ~orklng: ·hard~r,'. . oi" _is it.-· contacts or 

_ rel at i·onstiips -with cert_ain insurari~e -comp$nfes1 -- '/How /does . th~t -fit · into - · 
· it1 

. . . 

MR. WAI,.. TERS: : Ttia( is>,a, good_ question. -:r )';tulj believe·:that 

1-r·.we .were Jn: a total m~nqrit)' in J:~~t. ;r~gard;, l~~"- 1 wo~l~ tiave, some -
~usp1c1on. , ~ut we :are ___ not. · .. Ther,e. are .c,thei·>inl}illcipalitie$~ ---• One -

.Senator:-~lluded to the' tiict that 'he ha~ 'hea~d fro~ .soine>himself ;wno 
~i;p].y · pa~not get -liabi.lit y, ··wttether thei/ :expi:,ti~nce factor is: ~ -plus 

or a minus.· -They simply can't get it.· We' re: in the same predicament. 

. . I can't relate to it" t>ei~g>spec~fi~aily oriented to~ai:d our 

. a~ent. . l think it . i~ just the nature of this cta:z:y insurance situation 

.. we_' re dealing with.·: I do~ 't think, they have sat back ...... < meaning the 

--insurance ·companies·-... ··a~cl--analyzed, or done a study, because -1 assume 

__ it is costly, to see ~~ich ctimmunities·: really are in good shape and .why 

.· they sho.uld 'not. be peMali.~ed . to -the degree they ; are. . ·- It makes r,o 

sense, · There is no correlation between Jackson Towm~hip and [wing 

. Township. We have aitremehdous ex~;;ience factor:> They have. had some 

- problems. As indicated a lit_tle whil_e: _ ago, maybe not as major as they 

h"ave been_ publicized in lhe media and represented; to the people' but 

. ·certainly _ they haye had some problems~' _-_: We -- have not. (Mr. Walters 

- -_ knocks on the table.) I must do that because I am superstitious. -

.. ASSEMBLYMAN MARTiN: ._ l have a _related question. If you got 

into s~lf-insl.irance with other Mercer -County towns, would there be a 

problem; with. the towns which have experienced greater liability 

: proble~s in. the past and the -towns, such. as Ewing, which have a very 

. good reeord? -- _ How would · that · hinder your _ intent . to have a pooling 

net.work?· 

MR~ WALTERS: One of the prime concerns of the _consultant. is 

to do an analysis and a st.udy. Consequently, we won't we able _ to 

re~olve this_sit_uation much befo-~e the fir-st -- probably ·sometime after 

the first of the year, next spring~ - One of the prime c:oncerns he has 
. . . . . . - . . 

is to develop and gather- information from all of the communities to see 

if there .is an experien~e rate _that will affect our ability .to pool. 
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from the various municipalities w~ .. have.· been t.alkir,g to, 

including Trenton, there does not seem to be a problem.. They indic~te. 

•• that they do not ,haye · a : major p~obleni in· the experience factor~ .. 'They 
. . . . . 

have a mul.titude t>f other problems, b.ut not in the particular issue we 

a.te· ,dealing with.· So, i ·don·•.t ·expect there wilf,be··· a problem; but·· 

until the consultant can put all of this infotinati.p~ :t()gethef and . 

· · .... anal:yze it, he won't know himself. H~ may come :back and tell us; · 
1'Forget it, fellows, it's not worth it..i' · 

"·,) ·.SENATOR DALTON·: . May l just follow up? Obviously, you didn't 

· · .. have all . of·· your insurance with one · company~ There were . a number of · 

companies that wrote you. 1~/ that corre~t? · 

MR. WALTERS: Yes, sir, over a period of time. • 

SENATOR DALTON: You mentioned Crum and Foster, which handled 
. . . . 

your package and unbrella, and you had another comp.any handling . your' 

fleet policy. I am just wondering, did you ever hear whether· the 

company wanted all of your lines of business, and then they would write 

ypu? 

MR. . WALTERS: The only one. that gave us · that was the 

self..:insurance package I just alluded to. 

SENATOR DALTON: In other words, you bring all of it to us .. , 

or, you know--·. So, it wasntt that. 

UNIO~NTIFIED MAN FROM AUOIENCE: Excuse me •. Cnim and foster, 

North River _ _: they' re· all the same company. Crum .and Foster is the 

group. North River is just one of their companies.· They have six. 

SENATOR DALTON: Thank you very much. 

MR. WALTERS: Let me add one thing, they don't cover our 

. fleet; or some of out· other insurances •.. 

SENATOR DALTON: But there was never an offer made by the' 

c::ompany, through the agent, saying, you know, "We want all the lines"? 

MR. WALTERS: No, sir, there.wasn't • 

. , SENATOR DAL: TON: · Okay • 

. SENATOR DALTON: Are there any further questions? (negative 

response) Thank you very much •. 

MR. WALTERS: Thank you very much. 

SENATOR DALTON: I would like to ·call Mr. Bill Murray, Risk 

Manager; City of Camden. 
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BILL tillRRAY: _.·· 1 would like to thank. the. Commiss;i.9n for _the opportunity . 

of . appearing he.re this afternoon Ori. :behfll:f q( the Cit Y: of, . Camden. . I 

would apprecJate it: if the to~mission Would. relay . to' Senator Laskin 

.::!.: i~i: :::r:1::,!:::pl:tI~nontttt!IJitt~A::~~.·•·;t}~ ;!:· 
.·.· probably a~'•tiorrendoos· as ;Ewing T~~ship;••~t;:\ . ·-':('': .:·• . ,.'. 

. . . Ins~ead, .. I wou:\,d fike _to. dis;u~s ·th~ possibility o( some 

solutions,'. which have been briefly to~cii~i ()~~ :·self~ihsurance', in ',my 

opi:nion-- -Oh~ . 1 should· giv~ y6u ~/~ba~kgtoJnd Jit-sl. · .:,: f h'ave ·been in .. 

the .insurance_. field for. ovet 3Q <yeats/ My .field :is :priniarily ti:sk 

. management, .• loss . an~lysis, and lo~s co~sultant; p~esently, . I ani the 

• Risk ManageI' ·and Ins1.1rance. C~nsultant <for . the City ~f Camden. 
. . 

My experience in· self.;.;.insurance goes back 15 years. I found · 

. that self-1n~u~ance is,, satisfactory ih ce:rtain fields~ Those• fields· 

which are stri.ctly regul~ted' by if;lgisl~tion··c~n be. satisfactorily done 

under a self-insura~ce program •. ·. · 1 ·a~ not.·tbtaf1~··•· satisfied that 

· seff-insurance', such as p90ling, · while it . may be .. the. greatest thing 

since sliced bread ~t this point' and everyone thinks it is going_ to pe 

their s$vior, four ~r fiv~ years dC>wn ~he road, r. don't think it is 

.going to work out. I -think it i,s a stopgap ·measure· which. is of benefit 

to· the municipalities involved at pr.es~ht, but .on the overall _ long haul 

ciown. the road, i don't think it is going to wor_k out. 

· Jnstead, we touche.d briefly today on a cap~type program. · · r 
. WQ~ld suggest two·_ ~rogr~ms to the Commission; one .. is.· three-phase and 

the ._other is four~phase~' The. final phase of · my suggest:ion is 

diffibult, in_ that it ·me~ns dealing with the Federal government. But I 

think we · should all consider- and. acknowledge that the problem of 
. . . ' . 

enviro_nment:al ,damages is a. problem of· our society •. It has been cre.ated ·. 

by our society, by everyone. I thinkto stand and point fingers and 

· say, ;'W.ell, it.'s your respons{bility,11 or ·"It's 'the insurance company's 

responsibility," doesn I~ solve the problem in any way. . . . . 

I ._ think tt1e equitable distrJbution of . responsibility would 

probably be the best sohition, and 1 w~uld~ suggest the following: 

A cap should pe placed on municipal liability~ A cap should 

be · placed on. the. excess. >insurance liability. Following that,· 
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indemnification by the State, with a cap. Following that, 

indemnification by the Federal government. It can also be done 

three-phase, with a cap on the municipality's liability, a cap on the 

State eliminating excess insurance, and then to the Federal government 

area. 

Now, I offer that as probably the most equitable suggestion 

because of the manner in which this has all come upon us. It has been 

. caused by everyone • 

. SENATOR DALTON: Through you, Mr. Chairman, Mr. Murray, what 

do we do if the Feds don't act? There is no way for us, being one of 

50 states, to insure that the Federal government will act. So, 

eliminate the Federal government. What·would you do? 

MR. MURRAY: Well, I don't like to eliminate the Federal 

government. 

SENA TOR DAL TON: Thei thing is, we' re a State government. 

MR •. MURRAY: I realize that to sit here. and say the Federal 

government, is a simple thing for me to do. I realize it takes a great 

deal of work to get the Federal government involved. However, I do not 

honestly believe the State of New Jersey can solve the environmental 

damage problem. I don't believe we can do it. There isn't enough 

money. The courts have already made us aware that they are going to 

award damages, and I do not honestly believe the State can do it 

itself. I believe we are going to have to have Federal assistance. 

I offer those solutions. If anyone has any quest.ions, I will 

be happy to answer them. 

SENATOR LESNIAK: That's a good point. There are too many in 

Washington who, I guess, could deal with that. 

MR •. MURRAY: In conclusion, I would ask that you move as 

quickly as possible. I have today' s newspaper for my area: "GEMS 

water contaminated." We already have five or six suits filed against 

us, and we didn't even dump there. 

SENATOR DALTON: Well, that is the biggest town in my 

district, Mr. Murray, so your headache is shared. (laughter) 

SENATOR LESNIAK: Assemblyman Shinn? 

ASSEMBLYMAN SHINN: You were talking about a cap on municipal 

liability. How would you arrive at the cap amount? 
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MR. MURRAY: Well, that is a point of discussion; m~ybe a 

quarter of a million dollars. · That would be an invitation for the . . . . . '_ . . ' 

insurance companies to come back. They would know their position; they 

would know where they stood. 

ASSEMBLYMAN SHINN: Are you saying that .this would go to a 

fund wlth a proviso upper layer? 

MR. MURRAY: · Well, maybe we should go from there to an upper 

layer, yes. 

ASSEMBLYMAN SHINN: They would come to the municipality.first 

for "X" nunber of dollars, and then go into a fund to subsidize the 

balance of it? 

MR. MURRAY: Yes. 1 understand, from reliable sources, that 

the excess market in New Jersey is going to be dried up by January 1. 

ASSEMBLYMAN SHINN: Do you have any thoughts about where the 

revenue would be generated 

MR. MURRAY:. No, 

tried to be brief here. 

from to form a reserve for that cap effort? 
. . . 

I really don't, Assemblyman. As I said, I 

I had thought of this formula for several 

days, and to me it is an equitable formula. It is one that distributes 

the responsibility, but also invites the insurance companies back foto 

the market. 

ASSEMBLYMAN SHINN: What kind of liability coverage does 

Camden have? 

. MR. MURRAY: Presently, we have a $500,000 limit of 

liability, but we have a $25 million umbrella. 

ASSEMBLYMAN SHINN: Twenty-five million on what? 

MR. MURRAY: Umbrella; excess.· 

ASSEMBLYMAN . SHINN: And that includes environmental 

impairment? 

MR. MURRAY: No. That is excluded by endorsement. 

ASSEMBLYMAN SHINN: And there is no specific environmental 

impairment coverage? 

MR. MURRAY: No, none. We can't get it. 

SENATOR LESNIAK: Assemblyman Martin, questions? 

ASSEMBLYMAN MARTIN: Yes. Would · you be amenable to 

indemnifying a private contractor? ·1 have not heard where he would fit 

into yo,ur concept. 
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MR~ MURRAY: I don't see why not; I · don't see why they 

shouldn't be included. It is obviously a serious problem in the State; 

it is obviously pushing up costs on State contracts. So why sho1..1ldn1 t . 

they be included? 

SENATOR LESNIAK: Thank you very much. 

MR. MURRAY: Thank you. 

SENATOR LESNIAK: . We may hear fro111 the · other . Mayors v,ery 
. ' . '. . . •' . 

shortly, but for brief comments Jim Lanard from the New Jersey 

Environmental Lobby is going to give us a different · perspective, I 

presume, or in two minutes solve all of.our problems. 

JAIES LANARD: Mr. Chairman, members of the Committee, thank you very 

much for the opportunity to discuss· this matter with you. Let me start 

with two initial comments. The first is, we acknowledge there is an 

insurance crisis . in New Jersey concerning environmental impairment · 

insurance liability. We also.want to condition·our comments by making 

sure that you all understand that we don't pretend to be experts in 

this. area. 

· What we have heard so far today is that municipa.lit ies have 

become. the victims of high insurance rates. I want to talk about the 

other victims in ·. this whole situation, that is · the victims who have . 

been exposed to .toxic chemicals that are· leaking from municipal 

landfills and Superfund sites. There has been almost no real 

consideration in any of the discussions so far, · about how a.re we going 

to address the concerns of the victims who have been exposed to these 

chemicals. 

Most of my comments will relate to municipal liability and 

how we propose to address that problem. Let me tell you what our 

suggestions are, if two very very strong conditions are included in the 

proposal. We would. support limiting municipal liability for 

municipally run landfills. There are very strong conditions on that. 

I am hesitant to even mention this without going into the whole thing 

for fear it will be taken out of context, but I will hope it isn't. 
. . . 

You have just heard. about legislation moving through the 

Legislature by Senator Lynch with 5-2545 and by Assemblyman Foy · with 

A-3073, which would indeed lirnit municipal liability and basicaHy 
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completely shield thein from any. liability. We could not live with 

that, nor could the residents of those towns where landfills are 

leaking. The legislation that_ is proposed would result_ in the· 

following scenario: If a municipal landfill 1eaked and a resi_dent's 

well was polluted, and the resident could prove that pollution came 

from that landfill, the resident would not be able to sue • th.e 

municipality for any type of recovery, wh$ther it was just to repair 
. . 

· the well, or drill another well, or for damages due ·to he_alth problems. 

The breadth of the legislation that has passed the Senate, and 

is close to coming up for a vote in the Assembly, has not been fully 

analyzed by the Legislature. 

SENATOR LESNIAK: Unless they could prove negligence. 

MR. LANARD: But it goes to the New Jersey Tort Claims Act, 

and it is not negligence, it is negligence of ministerial duties. So 

that, for instance, if the negligence was a discretionary act-- That 

is the Town Council gets together and says, "Do we want to hire 5 cops 

to make sure the toxic waste doesn't come into our solid waste 

facility,. or do we want to hire 5 cops to walk the streets and make 

sure our citizens don't get mugged," and they make a good decision and 

make sure the citizens don't get mugged and the toxic waste comes in, 

that is not an actionable offense. 

SENATOR LESNIAK: That is right, they are immune from that. 

MR. LANARD: They are absolutely immune, and--

SENATOR LESNIAK: So it's not just changing the standard of 

liability from strict liability to negligence, it is also establishing 

immunity in certain aspects. 

MR. LANARD: You know a ministerial act in a landfill 

situation would be if a guy left the landfill at night and forgot to 

turn the switch for the laechae pump to start pumping. That is a 

ministerial act. If they decided not ·to put a laechae pump in, that is 

a discretionary act. They had the discretion of whether they want that 

kind of pump operating. If they say no and the stuff starts leaking 

out, they are not liabl_e at all. But, remember, we started out saying 

that we are going to propose a solution so that we can shield them from 

liability. 
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Those pieces of legislation .are clearly not the answer. What 

I am going to give you at the end . is a letter that we sent to 

Assemblyman Herman whose Committee was hearing those bills. · It really 

addresses that issue in great detail and. is in one of the packages that 

we are going to give you today, so we don't need to spend too much time 

on it. 

Let me tell you what the conditions are for shielding 

municipalities from liability especially for solid waste. I think 

that--

SENATOR LESNIAK: Are we limiting this to solid waste? 

MR. LANARD: Yes, I want to limit it to solid waste. I 

haven't thought through where it goes but I think you and your staff 

can clearly see how it could apply. I'm more comfortable tjlking about 

a municipal operation specifically because they' re not doing it to make 

money and there is no profit, it is a public necessity. As we have 

heard today, we know that all landfills leak. Therefore, we know that 

some pollution is inevitable. 

SENATOR LESNIAK: 

landfills in this State? 

Jim, how many municipalities operate 

MR. LANARD: Municipalities or counties? 

SENATOR LESNIAK: Okay, well how many? 

MR. LANARD: Senator, I really ought to--

SENATOR LESNIAK: We're talking about municipalities now. 
-

How many municipalities--

MR. LANARD: I don't know. 

SENATOR LESNIAK: Very few, though. 

MR~ LANARD: I want to add incinerators there and talk about 

it at the county level as well. 

SENATOR LESNIAK: .Okay. I'm just trying to put this into 

perspective. It occurs to me that this is going to have to wait until 

our next meeting on the 15th but we should ask the insurance industry 

what the relationship is between the environmental impairment liability 

insurance coverage when a municipality operates a landfill and when 

they do not. That is certainly a--

MR. LANARD: Be an interesting chart to put up. 
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SENATOR LESNIAK: (continuing) .,.-nexus there that doesn't 

,seem to have rhyme or reason. Willy:--nilly was the word? . (laughter) 

Okay. 

MR. LANARD: Also, just SQ I am a .little bit b.roader. than I 

was and l don't mi speak, think about this whole scenario for the 

operation of incinerators, too •. 

insurance questions related to 

I am .sure there is going . to be 

the insurabilit y of garbage 

incinerators. We don't ·• know what the r.isks are. We think we. can 

guess, but-- · 

SENATOR LESNIAK: Let me tel1 you right at the onset that I 

haven't thought about what bringing them into the Tort Claims Act did 
. .,' . 

in terms of immunity from design type of standards which can be the 

most· catastrophic decisions that are made. 

MR. LANARD: . I'm .happy to report to you that when I spoke 

with Senator Lynch and Assemblywoman Ford, who are the sponsors, they 

said they wanted to.see what the study commission came up with and that 

is in my testimony today. · They do not intend to move until you 

report. At least that is my understanding. 

It was also clear to me that they were not trying to pull a 

fast one on anyone. I think they were a l.ittle surprised when I had a 

chance to speak with thern about it. 

Here are the two things that the Environmental Lobby wants to 

do when we look at this issue. We want to prevent human exposure to 

toxTc chemicals, and, . in the event that the State or the government 

fails and there are exposures, we want to make sure there is an 

adequate compensation scheme for those innocent victims. That is our 

· agenda. Now let·· me tell you how we i:,ropose to do that. 

I am also limiting my comments to . non-sudden · pollutant 

releases. I would not propose that municipalities be shielded from 

negligent acts related to a sudden accident if they were operating some 

type of chemical plant or water treatment plant where a chlorine tank 

exploded. I have some different feelings about that which I ha yen' t 

completely finalized out yet, so I will just give you one piece of the 

puzzle here. 
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If \tie were ·to limit liability as 1 said we .might be willing 

--. to d~, the bigge~t question that comes up is wh~t incentive i.~ created . 

. for t.t,e operators of lho~e fa6:iliti_es to run t~e,n with state-o_f-the-art -

technology? <What 1~centive. do_. they ha~e if ihey are 'jµdgment ·proof?. 

'. tr they>don.'t have liability and can't be s~~d, we have(tb c:reaf~ i 
-', - - 'whole system 'Of incentives ~ncJ o~ersighi pr.~gr:ams :t.o -~eke ·sure A~hat· 

because we .don it have the, IISword of Oamoclesllhanging ove.r their heads' 

•-· with these lawsuits, ~hey don't just- rela.x · ~rid g~ io t~e ballpark when 

.- .•. they. should b'e operating a. lan,dfiil io'r incineratc:,r. There are' -

.. -. basicaI,ly 4 or 5 w~ys ·- \'le -propose to• prevent: this froni ha!)p~ning. •. Here 

they are: _ · 
,. 

The citizens need the right to inspect. We propose enabling 

leg-islation · that . creates citizen -task fo_rce.s that: have. the right of 

entry into .thes·e, solid waste facilities that are government owned or 

opei-ated, so that the Citizen task force can go in there and see what 

is-going on. 

The next step is we want the citizens_ to have the righ~ -to 
- -

hire experts - to go in•, because none of us is. really _ competent - to -- --

examine . a facility without the aid. of an expei't. • We want those experts 

funded by the. government. The community and the municipal residents 

-_ should not be expected to hire their own experts,_ so thel'e .should be 

-some enabling legislation to allow citizens to.bring experts-with them 

oh these tours. -_ 

we· need a better citizens- 0:right to sue"_ prov1s1on. Right 

now we do have the Environmental Rights Act which allows, primarily-, 
. ' . .. . 

law suits not for damages for personal injuries, but for enforcement . 

and compliance with. the .law. I'm glad to see iegislation. by Senatqr 

-- Russo to ext,end the. recoveries -that the atl~rneys' and experts can have, 

movlng t~rough quickly. -- That , is absolutely esse:ntial. We are talking _ 

ab~Lit some· very expensive lawsuits which cit:izens :are involved_ in whose 

·-. at~orneys ar~ going :to heed adequate coropensati6n. . . . 

Wei need a,n enforcement program th~t involves the citizens, 

and my proposal would be some type of bounty system which encourages _­

citizens to ge~ involved and become, so to speak, pollution police, 

wh~re they get a reward if they 9re the tipster that leads to some type 
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of prosecution or issued against • the operator of the . 

facility. We have that in the hazardous waste area -- in the Hazardous 

Waste facility Siting Act -- and we have it With some criminal-like 

bounty provisions,. and mayb~ now we should think about moving it to the 

civil aspect. 
- . . . ' '' ': . ' ~ 

The· 1ast thing Jn this regard,, as >far aS creating incentives 

to operate f~cilities in ~ good way, isihat we deve):op a whole string 

· of criminal penalties and enforcement ·t.hat has. teeth ih it and is 

effecti~e so that these folks k~ow if they s~rew up, they are going to 

pay personal fines .and penalties, or they are going to jail. 

Being a typical environmental advocate, my interpretation to 

some of your reactions, Senator Lesniak, is that 1 · am going too far. 

Letme tell you, ifla111going too far--.:. 
' -_ ', ' . . . 

SENATOR LESNIAK: . Did I Say that? 

MR. LANARD: I just interpret your body language. Anyway-­

SENATOR LESNIAK: I don't think too far--

MR. LANARD: Let me tell you why. 

SENATOR LESNIAK: I don't think too far is the right word. I 

think different--• 

MR. LA NARD: • . We 11; then--

SENA TOR LESNIAK: I may go too far--

MIL LANARD: I have been accused of that before, too. 

SENATOR LESNIAK: I may go too far, but in a different way. 

Different.;..;. 

MR. LANARD: Let me say th!3t I think that-.., 

SENATOR LESNIAK: (continues) --and maybe somewhat difficult 

to understand whether it is going to be effective ot not, but certainly 

thought-provoking • 

. MR. LANARD: Okay.· The concept is that the best incentive, 

· right no~, for compliance are these lawsuits. If we take them away we 

have to think of another system. 1 think taking away municipal 

liability is such a radical thing -- and I'm really surprised it is the 

Environmental Lobby talking about it here before you .;._ that we have to . 

meet it with something as aggressive. You haven't heard anything yet, 

because now 1 am talking about what happens after this whole thing 

fails and victims have been exposed. 
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SENATOR LESNIAK: I think maybe the best word to describe my 

body language is skeptical at this point in time. It is new. 

MR. LANARD: I know that you are open, and we can lobby you. 

I have a couple of two by fours that may-­

SENATOR LESNIAK: You may need them. 

MR. LANARD: Suppose· it doesn't· work out? Now we have 

citizens who have been exposed and need some type of compen·sation. The 

answer, in our view, is victim's compensation. In a sense what I am 
. . 

telling you now is the lobby would be willing to trade municipal 

liability for two things. Up-front citizen participation in the 

development, operation, maintenance, and closure of a facility. And 

citizen compensation if all of our efforts -- the Legislature, the 

Government, the local operatot -- fail, we have compensation for those 

illnesses. 

I'll just run through seven points of victim's compensation, 

which .· is written here in a little more detail.. (referring to 

statement). I will tell you that this has been developed by two 

professors with whom I taught a class at Rutgers, and advanced 

students. First, it will capitalize the funds from Dan Dalton's 

favorite source, the tipping fee on solid waste disposal. 

SENA TOR DAL TON: That used to be my favorite source. 

(laughter) There is a Republican in the front office so it is no longer 

my favorite. It's his favorite source now. (laughter) 

MR. LANARD: Let me tell you also that, I think, this really 

saves the taxpayers a lot of money. Remember that any insurance policy 

they are paying for this . extra impairment liability . is being raised 

through property taxes. By wiping out the need for that type of 

insurance coverage, we are saving the municipalities money which saves 

the property tax from the need to keep increasing. There fore, we are 

going to put it in that pocket while taking it out of the other. · I 

don't know· the numbers, and I won't give you numbers today, but my 

guess is it is probably close to a wash. 

SENATOR DALTON:· It is the same pocket, Jim. Landfill 

closure is the same pocket. 

ASSEMBLYMAN SHINN: It is full circle. 

MR. LANARD: It 1 s tipping. Okay, so~-
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SENATOR DALTON: lt'.s tipping, so it is a property tax •. · 

SENATOR LESNIAK: If l . am a · resident of the City of 

Elizabeth and· I pay an extra tipping fee to fund this victim's 

compensation, but if there is an injury to someone in Pompton Lakes 

from a private 1andfill as opposecLtO .~ municipal landqll, the~ l'm 

covered. 

MR. LANARD: That is right. They would still-~ · Because l am 

my comments here to the government--

SENATOR LESNIAK: Pomptor\ Lakes' taxpayers would be paying. 

MR. LANARD: No, actually privately-.- lf you talk about 

Pompton Lakes as a municipal facility, and 1 would agree· with you. 

SENATOR LESNIAK: You are next, Pompton Lakes, that is why I 

did that •. 
, , , 

, ' 

MR. LANARD: We are not limiting liability to private--
. '• ~ 

SENATOR LESNIAK: The question is the tipping fee. . Would 

that be across the board for·every municipality? 

MR •. LANARD: Yes, because the fund is going to be a State 

fund. 

SENATOR LESNIAK: But it would only pay. for victims of 

municipal landfills as opposed to, other landfills. 

MR. LANARD: That is tight. Privately owned landfill would 

not be subject to--

SENATOR LESNIAK: Even thought their garbage · is not going 

into those municipal landfills. 

MR. LANARD: Because, again, we distinguished between the 

governments that are doing it on a not-for-profit basis and bu.sinesses 

that have decided to take the risk in hopes of earning a profit. 

SENATOR LESNIAK: We .may have to spread that. out. 

MR. LANARD: Second, the eligibility for relief would have to 

depend on the nature ofthe illness. We have a, definition of illness 

which we think works for non-sudden pollutant releases. Claims have to 

filed in a timely manner. We are talking about two years from time 

they knew .or should have known of the illness~ .l was speaking even 

today with people who think that needs· to be broadened a little bit. 

The concept is there, and we have to figure out when. can you sue, and 
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when the statute of limitations runs out. The awards should fully 

compensate a victim. We want to make sure there are payments for los_s 

of income, loss of profit, full medical expenses, relocation expenses, 

if necessary, emergency relief, and a couple other types of payments. 

But here is the kicker, and this is a very major change in 

the way that courts and lawyers do business. The victim's burden of 

proof w~uld be less than in traditional court proceedings. We all know 

that trying to prove a cause and effect relationship with toxic 

substances, other than what I call "fingerprint chemicals, 11 where they 

do one type of damage, such as asbestos and mesothelioma and some other 

chemicals that just go to the liver or the kidney or whatever. There 

are very few of those. We don 1 t have the technology yet to be able to 

fingerprint chemicals. Victims are getting sick, having types of 

illnesses that we think are related, and intuitively know are related, 

but in/ a court of law can't prove that they are related. So we are 

going to relax the burden of proof. I'll read you the three points: 

The claimant may recover, if there is evidence that: 

1) The victims suffers from a qualified disease as we've 

defined it. 

2) There is reasonable likelihood that the facility caused 

or was a significant factor in causing the disease. That is pretty 

radical stuff. Reasonable likelihood that it caused or may have 

caused. 

3) The victim was in fact exposed to non-sudden pollutant 

releases from the facility. 

So that tightens it up a little, but there is still a lot of 

flexibility, and there is more than when you try to defend a Tort 

case. The victim's compensation fund would be managed by an autonomous 

board appointed by the Governor with the advice and consent of the 

Senate. 

I'm just about done. I found one of the most interesting 

dialogues today led by your question, Senator Lesniak, to Mr. 

Rosenberg. You asked if companies were being more careful to avoid 

accidents? His answer was, 11 It is now being mandated by the insurance 

companies. There must be an audit, and this was not done before. Risk 
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assessments were unknown. The insurers did not know in the past what 

they were insuring." And one of the previous speakers indicated sort 

of what was happening was a money-grab. It was a good clim.ate to get 

money fast, invest it, and make money. 

I have a question, and I wonder if it is just coincidental, 

that rates are going up at the . same time that for the first time 

insurance companies are doing real environmental audits? Are insurance 

companies finding out that there really is risk out there? We haven't 

learned that from this morning because we are seeing rates go up where 

there are no landfills in the municipality, but that is a question that 

l hope receives. further study. ls there a relationship there? 

The question of· the caps seems to be popular with a lot of 

the speakers today. If you were to put a legislative cap on municipal 

insurance, you still the your problem, Senator, of them having to 

defend the cases anyway, which is really where the insurance companies 

are very afraid of costs. 

We have been working on this issue. We met with the 

Governor's Council over a meeting with the Insurance Commissioner next 

week to keep developing this thing. This is very important to us. It 

is not a right-to-know type of campaign where lots of people get 

trying to achieve some of our other agendas, but really to make sure 

the public is fully represented and. protected. 

That concludes my testimony. I'm going to submit for the 

record the New Jersey Conservation Foundation statement. Dave Moore is 

on your list of witnesses, but he had to leave. I will tell you one 

thing in his testimony that is very interesting. What they do at the 

Conservation Foundation is buy property and eventually deed or sell it 

to the State and preserve it for open space forever. Dave Moore 1 s 

testimony says that as of January 1986, they will be forced to stop 

buying all property because if anything they buy has toxic contaminants 

on it, they could be subjected to bank account breaking liability, 

which would put them out of business and· probably also subject their 

board of directors to personal liability. So they are, in a sense, 

going to go out of business unless you guys figure out a solution that 

addresses that concern. He postulates at the end that other commercial 
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. landowners are going to · find that same problem. You have people in 

syndicates that may want to buy property in New Jersey for holdings and 

may not be able to because of the insurance question. 

SENATOR LESNIAK: I· have a client who was negotiating to buy 

a piece of property that a landfill was formally on, and you just 

convinced me to tell him to forget about it. 

MR. LANARD: Thank you very much for your attention.· 

ASSEMBLYMAN SHINN: My speaker doesn't work, but I don't 

think that makes any difference. I am a guy who has a problem with a 

waste-end tax, and I think I am probably in conflict with DEP and 

everyone else, but--

MR. LANARD: We' 11 join you on that one. 

SENATOR LESNIAK: He has changed his position from four years 

ago, he is on your side this time out. 

well. 

ASSEMBLYMAN SHINN: Oh, okay. 

SENATOR LESNIAK: The DEP is against the waste-end tax as 

ASSEMBLYMAN SHINN: Well they are proposing it and-­

MR. LANARD: Senator Gormley just proposed it again. 

ASSEMBLYMAN SHINN: Yes. I' 11 go to tipping fees because 

they are a waste-end tax by another color. The problem that I have is 

the higher you drive disposal costs at landfills, the more incentive 

you provide to dispose of waste at other than landfills, which my rural 

county has had tremendous experience with. I see it as more of a 

problem than hazardous waste areas because we have facilities in parts 

of the State -- and I'm speaking particularly of DuPont -- which have. 

very comprehensive hazardous waste disposal facility. If we plug the 

waste-end tax and hazardous waste, we are going to drive people to try 

to get a handle on their own waste with manifest systems and so on and 

drive people out of State with hazardous wastes. Then you have 

problems with your whole manifest concept. I see tipping fees as a way 

to distribute cost and generate revenue, but I also see a lot of 

problems on the other side of that coin. If your disposal costs, which 

by the whole virtue of where we are trying to go in solid waste -- you 

know, going out of sight -- at the same time we are going to encourage 

illegal dumping. 
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·,.. : .-:· .. ·., , 

, MR. LANARD: ' 1 ag~ee: wittJ you on :th,e ;tlazardo~s: ~aste 100%~ 

. If i.t 'is a , trJal 1:>allbqo~ . and it is ~lo~( a,nd do.esnrt. hurt• too much lt 

· would . be. okay. But .I . know y~u are : struggling wRh · 1t. ~d I know th~t 

. < Y<>Li personally hare a. gre~t. commi.'t~eht ,£6 mandatory. ~ecycling -- and · 

, YQU have ;:gone tq, forums· 'a1i acrciss :the ·st~te on that :bec:a~se T' ve' seen· 

.... ;:~~~:/:p::v:" =~=~~1::c;:::.r ,tf l~;~:·i::1
~:.::: •. 

. . ' mandating that'·•· all'-·household. toxic:waste be separated befot:e co}lection 
and', wo'uld have legis·l~tion'·. th~t: m~nd~tes\th'at.·i The.· problem ·with· .. 

·. landfills . is. that.··· th~ . householp to,xics and '.'-Jlle_gal ei)tries . into the 

· landfills . leaching •.. out. : I. don'• t 'really worry . too much.·· about my . 

newspap_ers and food· waste going to the landfi1l. t don't think that is·· 

;going 'to creal:e too ,much toxic problem~ . t•m worried about the hair 

sprays, i;tnd the paint. thinner S:11d turpentine· that we al~o throw away~ 
. ,_ - . ,. ', .. ·,, . . . .. 

lf you. take that out of '.the landfill, :.::~ and nt:>w with'· waste treatment 1 
·. . don It know how you t,,o~l~ enforce . it ·~ ... and you h;ve 'mandatory recycling 

·.' ... for the ,glass. and wtlat,ever, you ',are lowering the. volume, and. I don't 

think you will.. see .a real perceptible in~tease in co·st' even though we 

· !Day h.ave this,tipping .fee· tax.· 
ASSEMBLYMAN SHINN:· The oth~r issue yo1.,1 brought. up which I 

. think Was raised here. ,today '.and is . somethin~ we aren't recognizing is . 
non~availeibility .· o{ e,wironm~nta1 'impair1nent. insurance for towns that 

. do not hav~ lanclfills. : 1 think. a 1ot of that· goes. to. buried . fuel tanks 

and., fuel leakage, becau~e fuel spills are a, verY large item which have 
' . .. ~ . . . . . .. ~- . . . .·· .·. . 

popped· up recently with various tjround water pI'oblems. They are a big 
company- toncern when -they are · writing , municipal insurance because of •· 

buried<~nleaded, leaded/ diesel fuel, etc. tanks that can pose a very 

· large co~t tif cleanup. 

> SENATOR · LESNIAK: That ·. is ·· an e~cellent point. To a · .great 
... - . . 

extent that really answers pne ·of the q~estions 1 had. 

. . SENATOR DAL.TOtf':•· .. t:iow'. about : if ·you have a municipality that 

has no landfill and has never experienced a fuel· tank leak and can't . 
. get general liabiJity? .. ·.·.···· 

··SENATOR LESNIAK: . That's another good point. 
. . . .. . . - . 

(laughter) 

SENATOR DALTON: . I think the AssemblYman-~ 
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. ASSEMBLYMAN SHINN: Some of the things they are starting to 

look at is if you have fuel tanks, when were they put in, what material 

are they? If all those answers are yes, they are 25 years old and they 

are steel, and are they tested annually and the potential for--

SENATOR LESNIAK: That is the · single greatest source of 

underground water pollution.· 

SENATOR DALTON: Can I pick up on one of your questions? 

Once you segregate out the household toxins, what do you do with them? 

MR. LANAHD: Well, by the time that law is fully implemented 

I would hope we would have at least one, maybe two new waste facilities 

in New Jersey. 

SENATOR LESNIAK: Perth Amboy. Send it to Perth Amboy. 

SENATOR DALTON: No, I have constituents calling me who talk 

about the fact that they have an insecticide that kills termites. What 

do they do with it? Well, we called the County Department of Health 

and they don't know what to do with it. They told me to tell the 

constituent to sell it to an exterminator. 

MR. LANARD: You know there have been counties around the 

State that have these voluntary drop off days for just that type of 

situation. You need a tremendous amount of education and publicity to 

make them worthwhile. 

SENATOR DALTON: You also need a place to put it. 

MR. LANARD: Yeah. 

SENATOR LESNIAK: I· posed that question to the Siting 

Commission, Senator, and they have a small . source committee that is 

supposed to come up with some recommendations. I don't think Rick 

Gimello is here anymore with some recommendations regarding that type 

of disposal. I haven't seen anything yet. 

ASSEMBLYMAN SHINN: Mr. Chairman to pick up on Dan's comment, 

the DEP has recognized this problem and has been encouraging these 

hazardous waste disposal days. We have one in Burlington County on 

October 26 where, just for that specific purpose, by appointment we 

were open from 9 to 2 o'clock, and we encouraged farmers and residents 

to bring turpentine and paint thinners, and whatever they have in the 

toxic category. We have the appropriate receivers there to take those 
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carriers to· proper disposal. We are going to< try to do that on an 

annual basis. I think that is at least a step in the right direction. 

Somewhere down the line I see a potential for a collection. 

SENATOR LESNIAK: By the way, what are you going to do with. 

it once you get it? 

ASSEMBLYMAN SHINN: We !"lave 50/50 cost sharing ·· grant from 

DEP, and WE:: have a disposal that wilf s~gregate those various chemicals 

and put them through a. proper disposal process at DuPont or wherever 

for proper disposal. 

MR. LANARD: You . know this · is interesting because your 

. insurance liability is-- As soon as you start .doing that you become 

invdlved in hazardous waste disposal. Where it goes with the Federal 

Super fund stuff--

ASSEMBL Yl"1AN SHINN: You can imagine my .. discomfort when we 

found that the State only had $2 1/2 miliion worth of liability. I was 

counting on them. · · 

MR •. LANARD: We' 11 sell the. new DEP building. 

SENATOR DALTON: Jim~ I don't think conceptually your 

recommendations r.elative to citizen's participation are really that 

radical. In fact, some of that should be encouraged to dispose of the 

distrust that surrounds these facilities, if nothing else. One of the 

things that bothers me about one specific recommendation is my concern 

that in many cases a whole community of environmental consultants has 

now grown up almost overnight with regard to a lot of these 

facilities. And · in listening to some of these people. back in my 
district, l find their background and. credibility to some extent, 

dubious. But it is . a great way to make a buck all of a 

sudden. I know you are a lawyer not involved in private practice, but 

if my son was going to go into law school· and I was a father concerned 

- about how much money he was going to make, I would · steer him towards 

environmental law. This whole area has become a great area for rip-off 

artists, for people whose credibility is dubious at _best, and who are 

_out to make a quick buck. Some of the things that you have heard this 

morning about plaintiffs prolonging a court case are based upon lawyers 

and consultants getting rich. That recommendation, to me-- I would 
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· have. no problem with allowing the. municipalities to establish a group 
. ' . 

of consultants that a citizens group can choose fi:om. 

MR. LANARD: Oh, I think that is great. · 

SENATOR DALTON: Yes, but I think this willy-nilly,. get ·my 

consultant from Osh Kosh Tech who graduated with a degree in history 

:: but all· of a sudden is an environmental consultant because he has put 
.. that under liis name. 

MR • LANARD: I agree. We have seen some of these . people 

· going to Villanova University, for instance, ,and getting consultants. 

But the point is the framework for picking tli~ consultants is an easily 

negotiated one, · and could. be legislated. . I hope · that. yo~ and the 

Commission could come with some recommendations and maybe we can all 

move some legislation· quickly on that because. the public relations 

. aspect_. is as important as · the environmental protection . aspect. 

Bringing citizens in there and seeing how these thing operate ls. really 

good. 

SENATOR LESNIAK: l would concur with what Dan said. 1 see ·. 

the· basis of doing something here, but we have-- It appears to me . that ·· 

for· the insurance industry, doing a risk assessment _with the specter of. 

making·· or losing money, catastrophic loss or making a profit. for your, 

· shareholders, does a . . . 

paid and has no real 

they come up with. 

better job of risk assessment than someone who is 

r•esponsibility hinging over them in terms of what 

That is a more difficult· thing tp regulate than 

having the marketplace regulateit. 

MR. LANARD: The issue was _:._.·as I started out that we 

have to make sure the victims have rights if they are expo:sed and get 
. . . 

sick. There is such a movement now to shield municipalities. 

SENATOR LESNIAK: That's after the fact though, Jim. 

MR. LANARD: Yes,, but if we are going to shield 

municipalities, then we have to bring the citizens into the up front 

· part of it. 

SENATOR LESNIAK: I hear your if loud and clear. 

MR. LANARD: .· Okay, thanks. 

ASSEMBL YMA\\l SHINN: I would just like to make one comment 

because a lot of what you are saying-- . Some of which is embodied in 



. . 
. . 

the New Jersey Solid Waste Management Act in . the SWAC provision where 

you have a Solid .Waste Advisory Committee to the Board of. fr-eeholders 
. ·, .. 

as the authority. We have gone one step further with the Solid Waste 

· facilities Advisory Committee which is a small group composed of a 
. ' .. ' ·_. . ' . ' . ·, .. · _· .,'•:··-._ -_-,:,_ ... ,._. 

representative from each municipality inyolved in our case, and an 

environmental member and two froin the >county. It goes in the· same 

direction and probably goes one step fui-ther than. the act does iri that 
• ' ·, ' ✓. . • • • • 

once _you get the broad representativef body ·down to an_ ·operational 

review group -- once you ·get out of t.he Supreme Court, that -- is -- to 

try . to make logical decisions and input on. the operation of the 

facllit y. to the Freeholders. I think that is probably where you are 

going, and 1 think some of that direction is already in the act, and 

could probably be expanded. 

MR. LANARD: 1 don't know how it works, but I'm going to 

propose to take the next step, which intuitively works best for me, and 

that is that I don't want the municipalities selecting the members of 

the task force. · I don't · know how it works but Somehow we have to 

create a mechanism where the citizens pick them. for instance, when we 

go to the Lipari Landfill, the citizens committee that has been 

negotiating with EPA wasn't appointed by the town, but got elected by 

all coming to the Lipari· Committee as volunteers. And that is what we 

. see in most -of the dump site areas. Those are the activists. Those 

are the people who are your most concerned anyway, and they' re the 

people we want to start bringing in on the inside, to help 

participate. The appointees generally are not the people making the 
most trouble for government, they are not the ones speaking the 

loudest; their generally in allegiance. If Pitman had appointed a 
committee -- the Lipari Citizens Advisory Committee that they put 

together. still exists .:._ there would be this distrust because it was 

government appointed rather than citizen elected. I don't know exactly 

how it works,· but in practice we see it working at Superfund sites all 

around New Jersey. Those are the best people we work with, and somehow 

we have to get them more involved in this process. 

SENATOR LESNIAK: Thank you. 

MR. LANARD: · Thank you~ 
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SENATOR LESNIAK: Mayor Donald Krom, -- oh -- Administrator of 

Pompton Lakes. 

DONALD KROM: Yes. I have someone with me, Al Josephson. I'm Donald 

Krom, the· Administrator of Pompton Lakes, the prettiest section of 

Passaic County. We have aH beautiful tree lined streets, the Wanaque 

River, the Pequannock River, and the Ramapo River that are either 

within our town or border it;. it is aesthetically beautiful but gives 

us all kinds of problems with litigation. 

SENATOR LESNIAK: Senator Graves hasn't solved all of your 

problems yet? 

MR. KROM: A few of them, the Senator has been· good to us.· 

However, it creates the problem. I have listened to many things here 

today.other than insurance but it seems that they all lead to insurance 

problems. Solid waste, is the problem that we have in the form of a 

major suit· because with · the proper rainfall these three · beautiful 

rivers become raging giants and we are being sued because of this. 

Everyone from the Police Chief, myself, the Mayor, the Council Members, 

our volunteer firemen, and our volunteer ambulance corps are all listed 

in these suits. 

SENATOR LESNIAK: . It is for flooding? 

MR. KROM: Yes, and the contention there is that all these 

people in elected positions and otherwise had the ability to do 

something to stop it and they haven't. · Also included in there is the 

North Jersey District Water Supply, the Passaic County Water Supply, 

the Hackensack Water Company, and all the municipalities involved in 

flooding within the Passaic River Basin. Also in the solid waste area, 

in many towns the historians· will tell you they all had municipal solid 

waste disposal areas which they brought up to grade and instead of 

building mountains they built parks and developments out of them. And 

if you speak to some of the older citizens of the town they'll tell you 

here they were. 

The way this is going now with organized movements to start 

litigation-- Some organized group will get together and sue just about 

every municipality in the State by searching for some minor municipal 

landfill that has been there for years. We're all in the same boat. I 
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felt coming down here today I would find a cry~tal ball to look into 

and you could come up with a solution for.the entire problem so I could 

go back and tell my town's governing. body and the elect.orate that the 

. problems are all solved in. Trenton, so let's send them a salute and get 

on with our business of the day~ 

SENATOR LESNIAK: This is a slow day, you' 11 have to 

understand. . ( laughter) 

MR. KROM: Enough of that. However, our main concern is 
. . . 

cost. We had a budget for insurance of some $130,000 and we have an 

increase of some $70.,000 which brings us up to $200,000 for the year. 

We' re one of the fort.unl:lte ones since we have \:he coverage,. and we have 

had it. through the years without -change except for increases in cost 

and some limits in coverage. Surveys were taken and they come in and 

check the age and composition of our storage tanks and those things. 

It is a little different coverage from what we had before, but we have · 

complete - covera-ge. and we have good coverage under the present day's 

conditions. .However, as far as the State is concerned, I think if they 
. . ' . 

· should go into -covering the broad · umbrella ranges whereby there are 

limitations set on suits that could be filed againsLmunicipalities, or 
eliminated completely.. In my end of the business, my main concern is 

dollars and cents because if you. budget in the beginning of the year 

and in July they come along and say the price just went up, well, a new 

bill for $70,000 is hard to cover in a municipality of less than 12,000 
. . 

people, and you start worrying about it. 

· SENATOR LESNIAK: Are you going to come to us and complain if 

the price goes down? 

MR. KROM: I'm not going to take a lot of your time, I just 

wanted tobe here and hear what the others have said. I feel from what 

I have heard that we're probably better off than most, 

SENATOR LESNIAK: It appears that you may be. Assemblyman? 

ASSEMBLYMAN MARTIN: I'm familiar with your rivers. 

Hopefully, with some· of the flooding bills we may resolve some of your 

problems, so it doesn't become an insurance and. liability problem for 

you. 

SENATOR LESNIAK: Well it already has. We're into that. 

ASSEMBLYMAN MARTIN: I understand. 
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MR. KROM: And I have a personal suit in that ·1 ·have personal 

. responsibilities because I'm in a position that they say is a legal 

position, and I should know better. I know better now. 

SENATOR LESNIAK: We' re going to take a look, Denise, 
. -

(speaking to aid) and you are going to have to get some information 

from the insurance industry regarding municipal officials and. their 

individual liabilities and exposures. lt seeQls to ml:' th~t you., have a 

multiplicity--._ I know, by the way, from personal experience. I am an 

attorney with a law firm and we are involved in some suits which >have 
-- -

JO, 40, 50 defendants who are public officials. _ The1:;e are civil right1:; 
. . . . ' ; . 

suits-, so according to a Federal Court's decision they each have to 

have their own attorney, and there is duplication and expenses that 

don't have to be incurred. We're stuck with that situation in terms of 

Federal Civil Rights suits, but we are not to be stuck with that 

situation in terms of municipalities. That is one of the things we'll -

be looking at based on the what you have _mentioned today. 
- -

MR. KROM: Well, there are instances where individuals in a 

personal suit have a real concern. 

SENATOR LESNIAK: Sure. 

MR. KROM: Because if the court rules against you, why, there 

are areas where you can't even buy insurance coverage. 

SENATOR LESNIAK: Sure. Thank you very much. 

AL JOSEPHSON: May I--

sa1d. 

SENATOR LESNIAK: I'm sorry. 

MR. KROM:. Mr. Josephson. 

MR. JOSEPHSON: I just wanted to add to what Donald Krom has 

SENA TOR LESNIAK: I'm_ sorry, what position do you hold? 

Mayor, or--

MR. KROM: He's our insurance const,1ltant. 

SENATOR LESNIAK: Insurance consultant. 

MR. JOSEPHSON: I write the Borough of Pompton Lakes _ and 

several municipal risks out of our office. One of the things that 

wasn't mentioned here today that perhaps at this time might be well to 

bring to the attention of your Committee, is the illumination and the 
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difficulty in placing not only the pe>llution -~nd . environmental -hazard 

on renewal p~licie~,-- but also -the: 'police . pro_fessioh_al ··- asp~ct of . a: 

.· gen~ral liabllity policy. We had._ ctmtinued di f;fic~lty over the years 

in writing law enforcement liabilfryas part'. of the general .liability.· 

it is a specialty coverage· and _we a;e fi~ding · on the poliution and 

. enviromrierlt'ai hazard in~urance, where .th~re 'hes. been a ;·total market ... 

·withdrawal, it is a Vf3ry ~riusual happening in •·our office lo 'h~ve anyone, 
.. ·. . . . ' . ·. .•; . , .. ' '· ·. '. . . . . .·•· . 

talk to us in positive_ tj~r•·. about· police professional' Tia.bility 

. insurance,• ~hich 'ts -:an· important: par\:/ of .· a °t:ompr,ehensi~e general 

liability policy. __ _ 

As I ·have indieated, · in our office we have. had a total market 

· withdrawal for munitipal insurance. I'm talking about new· business 

now, I.'m not tal~ing about risks that over the ye~rs we have carried 

.arid the compan.ies have inspected: and looked at: the tanks in the ground 

and how 'the -towh is man~ged and Uie different things that were talked 

· about today.. -- If anyone. i~ -- this · room came to me today as a Mayor or 

·. · Councilman;. and' said,· "We have a ve:r·y Very fine town, it is well . 

m~naged', our loss ratios· are e><cellent, etc. 

over .the years. Is there anY mai'Ket· that you 

and we have inade money 

have in_ your off ice for · 
oonid.pal insurance?" ,my answer: is an unqualified "No," and I don't 

·-- know of any place. they . could go. ·• Donald mentioned. something. about 

Pompton Lakes, and I would like to take .30 seconds or a minut~ to tell 

you about• it. ·· · · We "had a flood last year. How do you· stop a flood? 

Wei re involved in a suit now an_d are•. defending a suit . now, and the 

courts--

SENATOR LESNIAK: ·_ Do yo~ wa.n.t an answer? 
·- MR. JOSEPHSON: -. 1 would l~ve it~ ·· 

,... . .. · . . 

SENATOR LESNIAK:. Well I think i~ is proper planning that may 

or may not· ... - . and 1 don't know · the Pompton situation at all -- but . ' -, .. · . . 

there · is an answer to. that -· question. That ·.is not a rhetorical 
question. · 

MR. JOSEPHSON: I don• t know..;_; 

.SENATOR . LESNIAK: I don't want to get . involved in that 

cohtrover.sy but I don't want to leave that unanswered. There may or 

may not have been a legitimate answer to how you stop or prevent it. 
· .. · 
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MR. JOSEPHSON: The .results of that·. suit against nine to 

eleven municipalities in our area probably will give us our answer. We 

have now anywhere fi,:om 600 to 700 plaintiffs involved in a .class action 

suit, and the minimum law suit on any one of those plaintiffs is listed 

at $1.5 million. Now if you talk about $10 million cir $12 million 

worth of insurance coverage, we are talking· a $600 million plus suit 

involved in this. Of course the cost to defend that is of great 

concern to everybody involved. The Township of Wayne is involved, 

Pequanock, Pompton Lakes, Fairfield, and six or seven· others. · But my 

point is, and it was · mentioned here before, something about 

indemnification of municipalities. 

I wonder if we lost sight of Title 59, and I am wondering if 

one of the reco1001endations that could come out of this Committee, or 

perhaps be considered by this Committee, is an expansion of Title 59. 

I don't know, but Title 59 · has something to do with municipal 

immunity. I'm not an attorney, but I know as far as the defense of 

anybody including a municipality today is concerned, it doesn't seem to 

be something that holds much water in a court of law anymore. 

Someone· mentioned this morning something abo.ut the national 

environmental and pollution coverage possibility similar to that of the. 

National· Flood Association. I think that is a very good suggestion. 

The National Flood Insurance Association has premiums paid to them, and 

the losses people experience in the flood areas are paid out of a 

National Flood Insurance Program. 

SENATOR LESNIAK: It is also subsidized by the taxpayers. 

MR. JOSEPHSON: Yes. It is subsidized by the Federal 

government • 

SENATOR LESNIAK: Well the taxpayers. 

MR. JOSEPHSON: Yeah. Nevertheless, it is a remedy, a 

thought, a positive thing perhaps, and maybe that might suggest some 

relief for national environmental and· pollution coverage. I think, 

really, you 'need some legislative reform consideration with reference 

to what insurance companies cari and can't do. Of course, Governor 

Kean's moratorium spoke to that, and one of the interesting parts of 

that is--

SENATOR LESNIAK: Excuse me, how is that? 
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MR. JOSEPHSON: Last week. 

SENATOR LESNIAK: Yeah, how is that? 

MR. JOSEPHSON: On· his insurance crisis situation with 

reference to what insurance companies can 

the State of New Jersey, and midterm-­

SENATOR LESNIAK: ·until November 12. 

MR •. JOSEPHSON:·· .. Right. · fine, nots cure"'."all, but perhaps a• 

. step in the right direction. · But ·1 do think that legislative reformis 
. . " , . . 

something that is · long overdue. His· moratorium was .mentioned this 
. . 

. morning, but only . one person mentioned· 'the fact that while insuranc.e 

companies can't cance 1, and while • they cannot do anything about 

midterm, they don't say anything about what insurance companies can do 

on renewaL They have to offer the renewal. But when you go to a 

Mayor or a council or the taxpayers in a town, . and you are talking 

about a 300% increase in offering a renewal, there is some. heavy 

thinking involved. I wonder what you are really offering. 

SENA TOR LESNIAK: Any questions? · 

MR. JOSEPHSON: So; I leave that with you. 

SENATOR LESNIAK: Ttlank you very much. 

MR. JOSEPHSON: Thank you for the opportunity. 

SENATOR LESNIAK: I appreciate that very much. Mayor Ball, 

from Califon. Where is Califon? 

JAMES A. BALL: Well, that has been a question that has been discussed 

with the governor a couple of times. We are up in Hunterdon County, at 

the northern end of Hunterdon County. My reason for testifying here is 

so I will be able to put in a voucher. (laughter) 

I have actually rewritten my notes; I had torn them up. I 

. left the room, and I' 11 see what I .have here. I had a few points I 

would like to mention concerning the insurance, actually, which is the 

reason we are here,although I think we have lost track of it somewhere 

along the line. 1 feel that if there· is any insurance rate increase at 

all, that the insurance premiums paid by the boroughs or the towns 

should be taken out of the cap, which is the budget line, because you 

don't know what the final. line is with any increase, whether we have to 
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go with it or not.. All insurance premiums . that ha_ve to be paid, 

actually, should be taken out of the cap part of the budget, because in 
. . . . 

a · small municipality, which I represent, and I think there are enough 

of them throughout the State, a large increase::..-

SENATIJR LESNIAK: . I appreciate your comments, Mayor, but we 

. do have a Cap Reform Commission. . I don't think-::.. 

MR. BALL: Oh, I see. I just wanted-"." 

SENATOR LESNIAK: · 1 don't think we are going to be dealing 

with that on this Commission. But l understand that· poin_t. 

MR. BALL: .All right, thank. you. 

That was one of the things.that I had in mind, but I think as 
. ' . 

you all know, and it has been well testified to, that it is a burden cin 

the entire State of New Jersey, also a burden-- l have been.in contact 

with other states, and I don't know whether our Commission has been 

cross-:-referencing · what the other states are doing, · but I think it 

should. 

The main thing I would like to say in parting is that when 

you do come up and have more meetings, a.- lot of the solutions that are 

rendered by the State tend to be very outstanding, but they cover a 

great deal of territory, and seem to forget the little man down at the· 

· bottom, that small little. borough. I think the small towns and 

boroughs should be· considered. at the hearings· and also be included, as 

they were today~ The rulings that sometimes come up,-- They are very 

fine, they are easy to put into effect in Camden, Newark, New · 

· Brunswick-- Mayor Holland has an easy job in Trenton. ·· When you get . 

down to the small towns, it is. very hard to follow those regulations, 

and I think we would like.to be heard. 

SENATOR LESNIAK: Mayor, hopefully what we come up with will . 

be applicable to the biggest municipality and the. smallest 

municipality. 

MR. BALL: We 11, that is very good. 

There was cine thing I wanted to . mention to the 

environmental-- lobbyist, I think he was. He mentioned having these· 

people who are active in the different towns elected to the board. I 

don't agree with that recommendation, whether the Commission likes to 
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. ·., ·.· _,·.:",'._·- ... -· 

hear it or not, pec::ai.is~'. sometimes those active are too one-sided. I . 

would rather have somebody that can go :~ither. one way .or .the. other, and 

... is not led: right dowri the' primro~e ·path: by something they are entirely 

sold on. Ihat. is a11 I can ~~y, aiid>it. has bee·~ a lovely day. · 

.. · SENATOR LESNIAK:.. Ok~Y~ .· .•. Jhanl< ,: you·· M~yor, I·. app:i;'ediate your' 
. ·cofuing down: -. .·. - ·· . . - . . - . 

··- .We . ha,ve . two other tminic.ipal \'officials·, ' CQuncilma~ . Alan . 

· 'Schneerman from Oceanport-- ' · Js .~~. ·- st:ii1 here?- · Schneider, · l am 

. sorry •.. Have to get those vouchers; 

H. ALAN 5Ctt£IDER: .. · 1 wiJJ ·take offense at that. ··. I .would not think· .of 

~ubmittinc;f a voucher foI' my day h~re ~ . 

I am slightly upset: that ·t had·to spend the whole day here. 

SENATOR LESNIAK: txcus¢ me? · 

MR. SCHNEIDER: . I said_ l am persona11y upset"'."-
SENAT~R LESNIAK: - . · .. What about . the · person that testified 

. earlier _this morning,. if that person were •.. here this afternoon,· would 

··that.· person·.· be upset? . · 

MR. SCHNEIDER: Well, _ I think some of those·· people are 
. ·-

probably paid lobbyists._ 

SENATOR LESNIAK: . 1 don't know, Mayor, that was not my 

dec}sion. Some of my decisions t.Odl3y were based on what the Commii;;sion 

felt were the most import_ant aspects .th_at we were deahng with at that 

time. · If you do not W13nt to testify, that is your right. 

MR.. SCHNEIDER: - No, I have waited al~ day-.:. 

SENATOR LESNIAK: I do.n' t · make decisions based on who is·. paid 

and who is not paid, sir.. . My decision is based on the need to know •• 

· And if -you are a· public -servant, :you should be. satisfied with being 

here aii day.· • 
. . . . . 

MR. SCHNEIDER: l am here. .. My suggestion might be that some 
. . . 

sort of a time frame- could ·. be created so that you would know you were ·. 
. . '\ . ·. 

going to ~pe~k -between 2:00 and 4:00, or maybe;..~ 

_ SENATOR .LESNIAK: Absolutely. I appreciate that, but 1 have 

been· in this·· business for a f el/4 years-~ 

MR. SCHNEIDER: You. have been here much longer than I have, 

and I appreciate that--
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SEN~ TOR LESNIAK: _..;and I can tell you there is no way of· 

knowing ahead of time how long testimony is going to take, and in which 

direction it is going to go, especially when you are dealing with as 

complex and important a problem as we are dealing with today. So I am 

1 istening, I am anxious to hear what you are going to say. 

MR. SCHNEIDER: You are probably not going to hear a lot that 

is new. I am a Councilman in Oceanport, in Monmouth County on the 

Jersey shore. I guess you have heard many personal or town war stories 

as to who has coverage and who does not have coverage. I.think on the 

sheet that I handed you, you could see what we had . last year and what 

our proposals were this year, and what our choices were. We were faced 

with 130% increase, in one aspect; and if we were to take other 

choices, including a 1,350% increase in the umbrella coverage, go from 

$2,000 to $29,000 with the potential of an exposure of $70,000. On a 

self-insured, re insured policy, our premium increase could have been 

400%. That is going from $400 to almost $160,000. 

Substantial-- Now, we have coverage. Ewing Township, whom 

you heard from earlier, did not have coverage. We at least have 

coverage, and we feel fortunate that we do. Ewing probably has a 

couple more zeroes after the numbers, and our numbers are much 

smaller. We have a much smaller town, but the impact on our town is 

just as great for the number of residents that we have. 

Obviously, the problem is to get adequate coverage at a 

reasonable cost. I think part of the solution for us all is going to 

be higher taxes. That is what it is going to have to be. In 

connection with that, I know-- I heard the comment, but I am going to 

say it anyway. The premiums for insurance coverage must be removed 

from the cap. I realize I am in the wrong forun, but that is a 

necessity. Otherwise, every one of the 500-odd towns is going to have 

to go to referendum next spring. 

I don't know if you have any questions about the sheet that I 

handed you. Our coverage includes a comprehensive-- The comprehensive 

really does not include any police vehicles, because there is a $25,000 

deductible. The only vehicles that would be covered are where it costs 

us more than $25,000. Our policy now is for $975,000, and a $25,000 
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deductible. We did hot opt to take the umbrella. We did not take that 

umbrelJa, going from$2,000 to $29,000. 

SENATOR LESNIAK: The only thing I would comment upon 

There are. increases here that are cyclical in nature. That is--

. MR. SCHNEIDER: Absolutely•• . 
. . 

SENATOR LESNIAK: · That is something that~- That is the. way 

business goes, and life goes on. This Commission Is. trying to address 

some of the institutional problems that yje have{ speciflcally' .with 

regard tO the. en\lironmental · insurance and how the enviromental 
. . 

. insurance problem impacts upon your general liability, because they go 

hand in glove in many respects. But that is what we are going to be 

looking at, and that is what our questions are geared to today. 

MR. SCHNEIDER: In regard to· the gentlemen that I heard 

. earlier, about putting the caps 011. general ;:liability, on the umbrella 

liability, having State. and Federal government get in"'.'- I think your 

comment regarding the· cyclical nature does away with that. 1t blows it 

· right out of the game, right out of the park. · You don't need such 

coverage if it is a cycHcaJ affair. . It won't be necessary. 

ASSEMBLYMAN SHINN: Do you have environmental liability 
impairment? · 

MR. SCHNEIDER: No. Totally excluded. 

ASSEMBLYMAN SHINN: . Do you have a closed landfill, or-­

MR. SCHNEIDER: In Oceanport, no. 

ASSEMBLYMAN SHINN: No closed landfill. 

ASSEMBLYMAN MARTIN: Are you involved with any of the 

landfills that Senator Gagliano referred to, Lone Pine--

MR. . SCHNEIDER: They are · not in Oceanport, no. 

ASSEMBLYMAN MARTIN: But you· were not involved in any suits 

in any capacity? 

MR. SCHNEIDER: No. We have never had any environmental 

lawsuit. 

ASSEMBL )'MAN SHINN: Did your carrier give you any spec if ic 

reason why they were.not offering environmental impairment insurance to 

· your specific municipality? 
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MR. SCHNEIDER: It was just something that they were not 

going to do. They just were not going to offer it; and again, as 1 am 

sure with many towns, we were told we were going be non-renewed, and 

they scrambled and scrambled to find us coverage. · lt was a midnight 

decision on the night before the policies were to expire, that they 

· came in with a binder that was going to cover us, as long as we signed 

on the dotted line and paid them. 

SENATOR LESNIAK: As long as you had the check. 

MR. SCHNEIDER: That's right. 

ASSEMBLYMAN MARTIN: When was the last time you. had the 

environmental liability insurance? 

MR. SCHNEIDER: I am new as a Councilman, sir; I do not know. 

ASSEMBLYMAN MARTIN: You don't know whether it was covered 

last year, or When prior to that, 

environmental liability insurance, 

was the last year they had 

as opposed to just general 

liability? 

MR. SCHNEIDER: I have to admit I do not know. 

SENATOR LESNIAK: Thank you, Councilman. 

MR. SCHNEIDER: I want to thank you for letting me appear, 

and I hope my earlier·comments were not out of context, but--

SENATOR LESNIAK: That's okay. 

MR. SCHNEIDER: --it's been a long day. 

SENATOR LESNIAK: Considering the time of day, that· is 

understandable. 

Now, let's see. This guy is really going to be mad, now. 

The Borough of-- Fieldsboro? 

MR. DRESSEL: ( Speaking from audience) Mr. Chairman? I think 

all the municipal representatives did leave, and on behalf of them, on 

behalf of the League, I would like to thank you for listening to our 

muninicipal representatives. 

I would like to request, Mr. Chairman, that at your next 

hearing, whenever that is, I believe the 15th--

SENATOR LESNIAK: It's October 15th. 

MR. DRESSEL: If it is appropriate that ample time be set 

forth to allow some of the municipal representatives who were here, but 

did not stay, to present their comments, 
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SENATOR LESNIAK: Let me say this. We are going to hear, at 

that meeting, from the Department of Insurance and from the insurance 

industry. I would .. think that it would behoove many of your members to 

listen to that testimony, quite frankly. I hesitate to;..- I think it 

would be more beneficial for them to · say something after they have 

heard that testimony. So maybe what we should do is to think about a 

third hearing, . rather than combine .those two, because -that is going 

to-- If you think this day has been busy and ·.complex, that day is 

going to be busy as weU, so we will have .to look at another forum. 

MR. DRESSEL: We would urge you to do that. 

SENATOR LESNIAK: Maybe even by the time your League has the 

convention, we will have a package ready to present, and maybe that 

wou.ld be a good way to present it as well. 

MR. DRESSEL: If you want to do that, we would be glad to 

your staff to set something up. work through you or through 

SENATOR LESNIAK: Thay may be a good idea. Maybe we should 

work on that. 

MR. DRESSEL: 1 have some formal testimony here from the City 

of Vineland, and the Boroughs of Princeton and Park Ridge I would like 
to submit a part of the record. 

SENATOR LESNIAK: Please do. 

We have now those paid guys · we heard about, the American 

Society_of Civil Engineers. 

Thank you for sticking around. Bill Fleming and-­

JOHN HDIUNGSON: Bill Fleming is not here today. 

SENATOR LESNIAK: Okay. You are John Henningson, then. 

MR. HENNINGSON: And I would like to stress that I am not 

paid. 

SENATOR LESNIAK: Not today,anyway. 

MR. HENNINGSON: I ain here on behalf of the Association, but 

I am not being paid to be here, nor was Mr. Fleming, who was here all 

morning. 

SENATOR LESNIAK: · Nor, needless to say, are any of us here. 

MR. HENNINGSON: I am John Henningson. I am a licensed 

professional engineer in the State of New Jersey. I am here to speak 

today on behalf of the-Consulting Engineers Council of New Jersey. 
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SENATOR LESNIAK: John, by the way, I am glad that you stayed 

around. so that we can hear your testimony, because this is a 

multi-complex problem. I know that some of the legislators here -- and 

not the Assemblymen over here -- think that in certain areas, this is a 

simple matter. But we have complex problems.involving municipalities, 

the cleahup of dumps-- There are other aspects of the problem that we 

have not even heard of, and this is going to be one of them, I think. 

MR. HENNINGSON: That is precisely why I stayed, because you 

had not heard from this sector at all. 

The CEC of New Jersey is a professional association that. 

represents the firms and individuals. who practice engineering· in 

private practice in the State of New Jersey. The CEC is associated 

with the ACEC, the. American Consulting Engineers Council, which has 

national representation and headquarters in Washington. And I 

testified last fall, and again this spring, before Senate and the 

Congress in Washington on the Superfund reauthorization. 

I am also Vice-President of Malcolm Pirnie, Inc., of Paramus, 

New Jersey. That firm is not a quick-buck-expert firm; we have been 

practicing engineering nationwide for the last .75 years. In fact, 75~o 

of our clients are repeat business. We have had an office in New 

Jersey -- . Paramus, New Jersey -- since the 1960s, so we are not 

someone who came in to take advantage of some money that was lying 

around to be picked up. 

The staff of our firm is multi-disciplinary, including 

engineers, ·scientists, architects and planners. I am going to use 

Malcolm Pirnie as an example of a firm that provides a service to the 

State of New Jersey and the public in many ways. Malcolm Pirnie 

specializes only in solving environmental problems. In the early 

years, meaning 75 years ago, we dealt on horseback with problems like 

typhoid epidemics and.things like that in water supply. Sometimes the 

engineering solution was to burn down a structure. Later, the business 

became inv.olved in treating wastewater before that waste reached water 

supplies. More recently, our efforts have focused on solving problems 

associated with solid waste and hazarous waste, which now represent 

approximately 15-20% of our gross revenues, but certainly not the most 
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significant part of our revenue. That is of ccmcern to us because the 

current strict joint and several liability problems threaten our whole 

business, although the hazardous waste portion ls maybe 15-20% of our 

business .• 

The professional engineer really forms a critical bridge 
. . 

between a public or private sector cli.ent who needs a probl~m solved, 

and the contractor who actually builds or>implements that solution. In 

many cases, the laws actually mandate that · the design, or more 

. specifically, the plans. and specifications for a certain activity be 

prepared by a licensed, professional engineer. Examples are the 

Federal Clean Water Act, the Resource Conservation Recovery Act, and 

the Environmental Compensation Act here in New Jersey. 

The intent is to assure that the public · is protected from 

catastrophic failures which would occur and cause damage to property,. 

or injuries, or environmental impacts. In addition, the PE usually 

acts as the client's agent in monitoring construction to assure that 

the project is completed as planned. 

· Senator Dalton · mentioned the concern about quick-buck 

consultants. Unfortunately, it is true that currently, engineers are 
suffering an image.problem. The high, Federally funded work levels of 

the 1970s did spawn a great increase in the number of firms practicing 

in various areas~ The slowdown in the 1980s has created a very 

competitive climate in the engineering industry. Many clients are now 

using this situation to force price competition between professional 

engineers,. or among professional engineers on projects, rather than 

make a selection based on, experience, expertise, or reputation. 

Olearly, this plays into the hands of the quick-buck expert. Can you 

imagine shopping around for a lawyer to defend you against vehicular 

homicide charges, or shopping around for someone to operate on your son. 

for open-heart surgery? That is what. is happening with professional 

engineering today. I can not see where it makes any more sense to shop 

for someone to design a building or a bridge or a pollution control 

facility that would affect hundreds of people. Engineers now find 

themselves forced to reduce the scope of services to a bare minimum in 

order to be competitive. This pressure to reduce the factor of safety 
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is clear 1 y not in the public' s interest, which then exace_rbates · the 

insurance and liabiiity problem we are discussing here today. 
. ' 

It is important to recognize that most engineering· firms are · 
. . 

relatively small service organizations which do not have sigriificant 

. financial or other assets. Therefore,. the major b~sis for satisfyi~g 

claims involving professional e~gineers are 'et-rors and timissions, or 

·. prof~ssional ·. liability insur.ance pol1cies that __ are - similar· to the 

so-called malpractice Policies for .ot_her professional$ such ·as medical 

doctors. 

Since last year, our 

liability insurance have doubled. 

firm's pre~iums · for professional 

further, the proposed pollution 

exclusions will preclude coverage for claims resulting from pollution, 

· even where the incident is ancillary to the specific project, - i.e., 
. . . 

highway or building construction.· Without complete coverage, many, if 
. .. . 

not·· most, professional. engineers will · avoid projects where there is_ 

even a remote possibility of claims rE!sUlting from pol.).ution • 

. SENATOR· LESNIAK: Excuse me. Could you go over that again? 

·· What proposed--

. MR. HENNINGSON: Proposed pollution exclusions_ that have been 

. proposed by the insurance industry. 

ASSEMBLYMAN MARTIN: They are written into your insurance; 

they are professional insurance--

SENATOR LESNIAK: They are riot now. 

MR. HENNINGSON: There .are. not now. What has been .proposed 

will prevent coverage for us for any incident involving pollution. 

SENATOR LESNIAK: How has it been proposed? Is your policy 

nearing an end? 

· MR. HENNINGSON: They have made it know that when our policy 

is removed, that exclusion will be attached on to it. 

SENATOR LESNIAK: Who is "they"? 

MR. HENNINGSON: Our insurance representatives, and they are 

just passing along .what they are told by the re-insurers. Without 

complete coverage, many, if not most professional engineers will simply 

avoid projects where there is even a remote possibility of pollution 

occurrence. 
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SENATOR LESNIAK: Your liability is not a strict liability, 

though, is it? 

MR. HENNINGSON: Well, l '11 gef to that. 

SENATOR LESNIAK: Okay. 

MR. HENNINGSON: At a minimum, if ~his curves, many important 

environmental programs in New Jersey will be cqrtailed, . if not 

stopped.·· .. ·. We have been involved in work in over two dozen Super fund 

sites nationwide, and it is clear that the problem is national. in 

scope. Several weeks ago, I met with a. group of 50 erigineers in 

Washington to discuss Federal .legislation, self ... insu.rance, and other 

possible actions. But it is clear that State tort law can not be · 

overcome by Federal legislation, and the State must take action on its 

own behalf. Governor Kean's emergency order might provide a short-term 
. . 

stabilization for some engineers, but won't help those firms who have 

not been able to get any insurance, or renew their policies before his 

action. Clearly, legislation is the only long-term solutio.n. 

It is essential that the current, broad applicability of· 

strict joint and several liability resulting from court interpretations 

· be limited· through legislation on both the State and Federal level. 

Traditionally, the written law -- or the laws that have been written by 

legislatures -- have held engineers to a. negligence standard. Most 

engineers would willingly. accept that standard.. We are willing to be 

held liable for our negligent acts, and I believe that if that were 

done, the insurance companies would be much more liable to come back 

into the. market to support us, in professional liability insurance. 

In addition, the insurance crisis might be mitigated through 

indemnification..: ... 

SENATOR LESNIAK: Let's back up a little bit. What decisions 

hold professional engineers liable on a strict liability basis? 

MR. HENNINGSON: Well, that is-- There has not been a 

specific decision.to this point. The insurance companies are of course 

running--

SENATOR LESNIAK: So you are asking for-- One of the things 

I. can envision us doing is defining aspects of liability and aspects of 

coverage to eliminate the risk of judicial interpretations, so you are 
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saying that is what is needed. What they fear, somewhere.down the road 

is that professionals are going to be held strictly liable for their 

actions. 

MR. HENNINGSON: Absolutely. In fact, when I sat and 

participated in the hearings in Washington -- I believe it was in April 

· -- the Just. ice · Department said absolutely, they want!;3d everyone who 

· could possibly be drawn into the liability chain, to be drawn in. That 

was the Federal Justice Department's position. 

ASSEMBLYMAN MARTIN: Are there other professionals? We heard 

from the contractors this morning, but we really had not, at least I 

had not, thought of players other than what Senator Dalton had 

mentioned earlier. I would assume there may be professional architects 

and other individuals--

MR. HENNINGSON:· Yes sir. This pollution exclusion clause 

that has been proposed has been interpreted by our legal staff and our 

architects to apply if an architect designed a building, state of the 

art -- whatever was best -- and 20 years down the road, it was 

determinedthat there was something in the water that was venting into 

the air -- in the cooling tower -- that caused something, the engineer 

would be held strictly liable. 

ASSEMBLYMAN MARTIN: The engineer? 

MR. HENNINGSON: The engineer who designed the system. 

SENATOR LESNIAK: Wait a second. Let's get something 

straight. An insurance policy can not decide who is liable--

MR. HENNINGSON: 

SENATOR LESNIAK: 

MR. HENNINGSON: 

What I am saying is-­

-~and on what basis. 

What I am saying is that the courts have 

redefined an engineer's liability, when it comes to hazardous waste. 

SENATOR LESNIAK: Where? You just said there has not been 

one decision. 

MR. HENNINGSON: The insurance companies are concerned that 

the current direction of the court will result in a redefinition. 

SENATOR LESNIAK: It has not happened yet, thought. 

MR. HENNINGSON: It has not happened, but I certainly have 

heard the Justice Department testify in Washington that they would 
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consider it a · perfectly . valid • Jnte1tpretati_on . of the · enginee.r' s 

liability. 

SENATOR .LESNIAK: Okay~-. 

, MR. MENNI,NGSON: ' But if>the inSur&JlCe compa~ie~ feel this is 

' .. · going, to .·h~pPen,. they don't ~~~t' ,tci: ~titi ttle:insur~n~~- . 
. ·, 'stNATOR LESNIAK! .Al:>so'iut:ely.{';>, ' . ' ,. ' ' . ·. 

MR.' -HENNING~ON·=" _•• It' seem~ to. me 'there' are two'• issues here 

:that have be~n-disc:uss~~: .first of a'lr?what td:do· ~boutthe insurance 

. : situatio~, and 'secqndly, which' ~e ~~! ~rof,es$fOh~1s' have been trying to· 

' address,·.·· is how to redefin; t.h~ exbmt of .~iability. : from our 

.···standpoint, . if you can . dear with the. second, you . wilr. have , dealt; in 

many .ways, with the how the first:affects_·oUr industry. 

There are a number of .remedies~ Clearly, it is a combination 

of. insur~nce .: reform. and,, l think, :.a. redefinition -of liability where 

·. necessa_ry. Buf r· can tell you quite c!early that if something is not 

'done in' th'e· State of New Jersey _. __ and every other. state ~-- the current 
. '.. . , ... ' 

> envirorirtientai' programs' will · not have . ·responsible;• experienced 

engineers. who · are. ~illing · to.• risk their whole business to des~gn 

remedies. :-_. ' ..... 

1 have a couple of other, comments~ There was a· question 
.· ::. . . 

about protecting public entities. l would· th.ink that,· at some point, 

. there has to be some limit tin the extent of claims. That is one 

. approach taken. in New York 'State ~j,th medical ·malpractice suits_, where. 
.. . . .. 

at l~ast .there was :a limitati,on cm the _lawy~rs' · fees. lt._makes a· 

"disincentive." 

SENATOR LESNIAK: , There is.·· We haye that in New Jersey. · 

MR •. HENNINGSON:· .· But it is not applicable to this sort of. 

an _environmental lawsuit.· 
· SENA TOR LESNIAK: .·Stire. i~. ·.· 

MR~ HENNINGSON.: . ,_It is? 

$ENATOR LESNIAK:_.· Absolutely. · · . 

MR~ HENNINGSON:· Okay. t was not aware of that. That .is t.he 
. . 

best news I have heard in awhile. 

SENATOR LESNIAK: ln the coort tules. 
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MR. HENNINGSON: I would also like to clarify one other point 

that was discussed somewhat, and that is the claims-made policy, which 

was presented here as some sort of a magic formula that would help. 

everything. We are very concerned about claims-made policies; we have 

been paying insurance for as long as there has been insurance available 

to professional engineers, and if it goes to a claims-made basis and . 

our insurance stops the following year, there will be no protection for 

the public at all, even though we have paid premiums for decades, 

including during that period. So I don't see claims-made policies as 

being a solution. Yes, there would. be insurance on the table, but it 

would not be a solution. 

SENATOR LESNIAK: I don't want to get into the issue with you 

too much, but I think you have to look at the whole picture. The idea 

is that the claims-made policy, in addition to everything else, is 

bible, which creates-- You are not going to have the problem of not 

having coverage for the next year, and the premiums that you paid still 

cover you on the occurrence basis, for any actions that were in the 

past. 

So I really don't think that the claims-made policy, 

inherently, is a problem. As a matter of fact, it could be a part of 

the solution, as long as it is part of the whole package. 

would--

MR. HENNINGSON: Excuse me, Senator. You are saying that it 

SENATOR LESNIAK: No, you have premiums that you have paid-­

MR. HENNINGSON: --be a claims-made policy--

SENATOR LESNIAK: No, what I am saying is that the premiums 

that you pay protect you from the past, when you had the, occurrence 

policies. But those premiums do not go down the chute-

MR. HENNINGSON: If I still have that insurance. 

SENATOR LESNIAK: No, no. 

MR. HENNINGSON: Oh, you are talking about the interpretation 

that, even though I am no longer insured by that firm, that firm must 

come in and defend--

SENATOR LESNIAK: No, no. I am just saying that, you pay the 

premiums that cover you on an occurrence basis, and that you are still 

covered for occurrences during that period. 
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. . 

.. · M~. ·· HEN~!NGSON: ·Okay.·_.··· 

SENATOR LESNIAK: fol'ever • . · You iire covered fo.rever • 

• MR. HENN I NG SON': .·. Yes; l know )ih~t you mean there • 

·.·. SENAT.OR ~ESNIAK:. · .. So. that·-1~ •:ntit the problem. That. may be 

part of, the solution:, as lo{lg. ~s :'i,t is ·96i~.9 t~ 'be -~v~ilabl~ ~o ~OU and 

·, . is· parttof 'the: soluttcin, th~n' triat ·ts 'fin~.•···'Jf •u;:,is'>not :available, 

". then it . ~oes not help you at all~ 0 , .· 

'MR~ HENNINGSON: I . ~lso :haye te~ti~ony ;ft~m Mr. ·Fleming; . 

. which I will leave ·wit.Ii you~ I' ~on't r~~d it;:'.niany ~f the comments are . 

•. the samel . and 1 . have a copy · bf 'ihEf Good SS111ar:i,tan .. · -~-~· w~ll, I '11 •. use · 

that tet-m ---pfovisionsoJ the Mi11nesota en\iironmental law. 

. · SENATOR LESNIAK: 1 thought y~u said that you were willing to 

accept your own.negligence. 

· MR. HENNINGSON: . That does not cover us. for negligent acts; 

It just reaffir~s ~hat .th~ stand~rd is for--

SENATOR LESNIAK:. As·. I understand it, the Samaritan was-­

••·. they protec.t you fr~m· yo~r. own·. negligence~ . 

· .. MR. : HENNINGSo'N: .• Not. th.e. w~i . it is · being . applied iri 

Mi~nesota, .· and we ar~ .curr~ntly doing mediation in Minnesota. But . 
there was. a feeling that . because' of the Federal strict Joint and 

sev~ral liability wording, that· it needed to be redefined in the State 
' ·.-· . . ·.. . . ·. : · ... ,· .. . ·., . :· . . ·-. 

to negligent act.s •. · 

It may • need to. be refined. here· as well, 

·· of Minne~ota, to 1i.mit only. 

. SENATOR LESNIAK: •. 

.··. · from what you len me~ 
. : ' . 

MR~ HENNiNGSON: l think .so. 
SENATOR LESNl AK: Okay. · · 

. ASSEMBLYMAN ~ARTIN:_ Just a quick question. As opposed to 

the fast~buck artist you and Senator Dalton m~de reference to before.;.-
•.: ·: .· -. . . 

· · ls there something in any licensing in any state that can separate the · 
unscrupulous,. in any way? 

MR. HENNINGSON:·. No.· The point. here,· 8s 'I really would hope 

.that -- as ih New 'York .and in some other. states and Ori the Federal 

basis -- legislafion could be passed thElt is a Brooks bill type of 
. . . . . . . 

· ·. legis,latfon, > where select.ion is made cm quaiification, expertise and 

experience. Then, negotiate· with the· most qualified firm to do the 

n2· ... · 



work. · If one is going to look for the cheapest price, I.think you are 

headed down the road of having professional services that are 

questionable. The public does not do it with any other 

public professional service, but it is happening now with professional 

engineering. 

SENATOR LESNIAK: Thank you very much. 

MR. HENNINGSON: You're welcome. 

SENATOR LESNIAK: Anyone else here to testify today? Yes, 

sir? You' re not on my list, · are you? 

FRED SACCO: No, Mr. Chairman. 

SENATOR LESNIAK: You had better be good •. (Laughter) 

MR. SACCO: What I have learned is on the 15th, you were 

going to leave it to the insurers-- I was going to come on the 15th, 

Senator, but I am only going to take a couple of minutes. 

SENATOR LESNIAK: Sure. 

ASSEMBLYMAN MARTIN: I don't know who.you are. 

SENATOR LESNIAK: This is Fred Sacco, Assemblyman, from the 

Fuel Merchants Association. He is from Union County, so I am sure he 

is good. 

MR. SACCO: We represent a group of people who move motor 

fuels throughout New Jersey. We probably supply two billion gallons of 

the three billion gallons that are consumed in New Jersey. We suppy 

about 90% of the home heating oil in New Jersey--

ASSEMBLYMAN MARTIN: When you say "we," you are referring 

to--

MR. SACCO: The merchants of our organization. 

What we have learned-- We learned this in early spring, late 

winter of last year. Virtually every petroleum marketer in New Jersey 

would lose, from his umbrella coverage, pollution liability insurance. 

We are not in as bad a shape as many of the municipalities are, because 

we move very quickly and we work with a national organization, where we 

would have the opportunity for pollution liability coverage for our 

members, although the costs of that are astronomical, as you have 

learned from of the municipalities. The problem with that is, even 

though we have done. this, it is a very fragile situation, primarily 
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because of -- and you heard it from the prior speaker -- this jolnt and 

several liability aspect that we are. now facing under the Superfund 

discussions. We have• been lobbying in Washington to make sure that 

petroleum is not a part of that; that gasoline -- petroleum -- does not 
. . 

become a .hazardous waste by definition, because that puts us in a very 

dangerous light with the coverage that we have now. We probably .could 

lose that. 

The other aspect that we are. really concerned about is, we 

have worked for about · seven years to put up an emergency response team 

in almost every county, in the event of. some incident wher.e petroleum 

was spilled. It is a cooperative venture •. We had an incident in South 

Jersey, not too long ago, where a car sideswiped park cars, pulled into 

the path of a fuel oil truck, which swerved to avert, capsized, then 

spilled a whole lot of product. At least six companies responded with 

people through our emergency cooperative effort, to resolve the problem 

and it was eliminated very quickly. ·. What we are concerned about now ia 

under the joint and several liability aspects that we are facing, they 

would all be under jeopardy now with their insurers, should they become 

involved in a lawsuits. They are liable to be pulled into a lawsuit 

because everyone who was involved is now being targeted by the lawyers 

who are representing the claimants. That is the kind of thing we are 

becoming very much concerned with. 

I think most of this hinges on this -- and unfortunately sir, 

I am not a lawyer and I am not an insurance expert, but the joint and 

several liability--

SENATOR LESNIAK: I am tired of hearing about these insurance 

guys. 

MR. SACCO: --to a greater number of people, and I believe 

that is what has happened to the municipalities. Because they have 

underground storage, b.ecause they hav.e landfills, because they are in 

cooperatives with sewerage authorities, and this joint and several 

liability hangs over their head, that insurance companies are backing 

away--

SENATOR LESNIAK: I am .glad you raised that issue, because it 

is something we have to think about. 
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In closing, I . do want to say one thing. We can not lose-­

And I am saying this for the record, obviously; there are so few people 

here. We can not lose sight of the fact that . there are improvements 

that are being made now, today; and have been made over the last five 

years or so that are going to protect the public for generations to 

come -- our children and our grandchildren -- that were not done in the 

past, because we did not have these kinds of liability. So, this 

Commission is going to have a very difficult balancing task to do, 

because we have to save the beneficial aspects of what liability and 

strict liability and several liability have· done, in terms of the 

future health benefits to our society; and at the same time, deal with 

those serious problems that you and everyone else has mentioned. 

MR. SACCO: We recognize your concern. 

SENATOR LESNIAK: We thank you because we will look at the 

fuel oil problem as well. 

Assemblyman Martin? 

ASSEMBLYMAN MARTIN: No, I have no further questions. 

SENATOR LESNIAK: Okay. Thank you very much for sticking it 

out, and we will. see everyone else on the 15th. 

(HEARING CONCLUDED) 
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