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Court o f  E rro rs and a p p ea ls.

Ed w a r d  Be t t l e  e t  a l ., The  St a t e  

Bo a r d  of  A s s e s s o r s  e t  a l .,

Plaintiffs in Error, 
v.

Th e  St a t e , Th e  M o r r is  a n d  E s s e x  

Ra il r o a d  C o mp a n y , a n d  Th e  D e l a -

w a r e , L a c k a w a n n a  a n d  W e s t e r n  

Ra il r o a d  C o mp a n y , l e s s e e s ,

D efendants in Error.

On W rit  o f  
- Error to the Su-
prem e C ourt.

B r ie f  f o r  P l a in t if f s  in  E r r o r .

Statement.

The Record, page 69, shows that in  1 8 8 4  the State 

Board o f  Assessors im posed the fo llow in g  taxes upon

the p roperty  and franchise o f  the prosecutors, to  w it— t 
lo
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U p on  the tan gib le  personal property , in -

clu din g  locom otives, cars, &c., valued 

at $ 2 ,8 2 8 ,2 7 0 .9 7 , a tax  o f

U p on  real estate (other than m ain stem, 

100  feet w ide), used for railroad p u r-

poses, valued at $ 6 ,6 4 5 ,4 9 2 .5 4 , a tax  

o f
U pon  “  the franchise,”  valued at $ 1 0 ,-  

4 5 0 ,0 00 , a tax  o f

A nd a local tax upon real estate (other 

than m ain stem) used for railroad p u r-

poses, valued, as above, at $ 6 ,6 4 5 ,-  

4 9 2 .5 4 , a tax  o f

A n d  also upon the m ain “ stem ,” 100  

feet w ide, valued at $ 1 0 ,0 9 1 ,9 0 7 , a 

State tax  o f

$ 1 4 ,1 5 1  35

$ 3 3 ,2 2 7  37 

$ 5 2 ,2 5 0  00

$ 6 6 ,3 2 3  07 

$ 5 0 ,4 5 9  54

These taxes are im posed under “  A n  act for the tax -

ation  o f  railroad and canal p rop erty ,”  approved  A pril 

10, 1884 , (P .  L ., 1884, page 142.)

The legislation  under w hich the present status o f  the 

prosecutors was attained, is as follow s :

Morris and Essex Railroad Company.

1835, P .  L ., page 25. Sec. 6. A uthorizes railroads 

to  b e  constructed from  M orristow n to E lizabeth or

\
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Newark, “ not exceeding 66 feet w ide;” and section IS  

authorizes the purchase o f  two acres o f  land at either 
terminus.

1835, P .  L ., page 25. Sec. 10. A uthorizes the con­

struction or purchase and the placing on the railroad o f  

machines, engines, wagons, carriages or vehicles, for 

transportation o f  passengers or p roperty  thereon. (A  
separate pow er from  Sec. 6.)

Sec. 16. The charter is perpetual unless term inated 

by  the purchase o f  the road by  the State w ithin  fifty  

years from  its com pletion .

1835, P .  L ., page 25. Sec. 15. Im poses a tax  o f  

one-half per cent, per annum  on the cost o f  said road 

as soon as the net proceeds o f  said railroad am ounted 

to 7 per cent, upon  its cost.

1836, P . L ., page 223. Sec. 2. A uthorizes the con -

struction o f  branch  railroads from  the m ain road to 

Boonton, D enville, R ockaw ay and D over, w ith  the 

same powers, and subject to all the restrictions o f  act 
o f  1835.

1838, P . L ., page 125. Sec. 4. A uthorizes purchase 

and holding o f  land not exceed ing  five acres, at either 

terminus, or at any intermediate point. The assessment 

shown on the R ecord , pages 11 and 12, discloses that



the com pan y holds terminal lands, not o f  5 acres, but 

o f  22.75 acres in Hoboken, and o f  99.78 acres in  Jersey 

City, together 1 2 2 .5 0  acres, b e in g  1 1 7 .5 0  acres more 

than the 5 acres, w hich  w ere law fu lly  held in 1865 .

1851, P .  X., 28. Sec. 1. A uthorizes extension  of 

railroad from  D over to  Belvidere or W ater G ap, “ 6 

rods (99 feet) in w idth ,”  and to widen the (then) present 

road, i. e., road as authorized in  1851 to  same width.

1854, P .  X., page 260. Sec. 1. A uthorizes widen­

ing o f  railroad, w here it  passes through Essex county, 

“ to  any w idth  n ot exceed ing  6 r o d s ” (99 feet), and to 

construct same to Passaic river.

1855, P .  X., page 177. Sec. 1. A uthorizes branch 

to Phillipsburg .

1857, P .  L ., page 111. Sec. 1. A uthorizes extension 

o f  railroad to H udson river in  H udson county.

Sec. 2. A uthorizes erection  o f  docks, piers, &c., in 

H udson river or N ew  Y o rk  b a y  at term inus, and 

bridges over H ackensack and Passaic rivers.

Sec. 7. F or  the purposes o f  this extension, vested 

w ith  the sam e pow ers and subject to  sam e restrictions 

as are contained in  orig inal act and supplem ents.

1860, P .  X ., page 213. H oboken  L and  and Im-
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provem ent C om pan y authorized to construct railroad 

from H oboken  ferry to N ew ark , “ not to exceed 100 feet 

in width.”

1864, P . L ., page 710. Sec. 1. A uthorizes M orris 

and Essex to  bu y  railroad o f  H oboken  L an d  and Im -

provem ent C om pan y betw een H oboken  and N ew ark .

1865, P .  L ., page 555. Sec. 1. A uthorizes con -

struction o f  a branch from  the m ain railroad at or 

near D enville, thence b y  w ay o f  B oonton, through the 

Great N otch  in  F irst M ountain, and thence to  connect 

with some p o in t o f  their m ain road, east o f  said 
m ountain.

Sec. 2. “ That the ta x  o f  on e-h a lf per centum , p ro -

vided b y  their said orig inal act o f  incorporation , to  b e  

paid b y  the said com p an y  to the State, w henever the 

net earnings o f  the said com pan y am ount to seven per 

cent, upon the cost o f  the road, shall be  paid  at the 

expiration o f  one year from  the tim e w hen the road o f  

the said com pan y shall b e  open  and in  use to  P hillips- 

burg, and annually thereafter, w hich tax  shall b e  in 

lieu and satisfaction of all other taxation or imposition 

whatsoever by or under the authority of this State or any 
law thereof.”

1867, P . L ., page 144, sec. 3. Section 3  attem pted 

to relieve the property thus exposed to taxation, under the



contract in section 2 o f  the A ct  o f  1865 , b y  enacting 

that no tax should be imposed upon  any property pur­

chased, held or used b y  said company for the purposes 

o f  their charter or any o f  the supplem ents thereto, ex-

cep t the tax  o f  one-ha lf o f  one per centum  on the cost 

o f  the r o a d ; bu t this section  is p la in ly  no contract, 

and is repealable.

Section 2 o f  this a ct authorizes additional land to be 

acquired  b y  the com pan y to w iden “  the road,” “  eight 

rods beyond its present or its authorized width and 

this additional strip, 182  feet w ide b y  some 118  miles 

long, is m uch larger than the original road, w hich  was 

on ly  authorized to  b e  99 feet w ide, to  w it, an addition 

o f  1 ,888  acres.

1869, P .  L ., page 28, sec. X. V alidates and con-

firms a lease o f  its roads, p roperty  and franchises, b y  the 

M orris and Essex R ailroad C om pany to  the Delaware, 

L ackaw an n a  and W estern R ailroad  C om pany.

1871, P .  L., page 588, sec. 1. A uthorizes the con-

struction  o f  a branch  railroad and tunnel through Ber-

gen H ill, and o f  a w idth o f  w ay o f  200 feet.

1873, P .  L ., page 1348, sec. 1. To construct any 

number of branches, none m ore than 4  miles long, from 

the B oonton  branch  to  points in Passaic county.
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1877, P . L ., page 48, sec. 1. A uthorizes the a cqu ir-

ing all such lands adjoining the roads as the directors 

may deem necessary, without limit as to quantity.

1878, P .  L ., page 179, sec. 1. A uthorizes acqu iring  

o f lands at the d iscretion  o f  the directors to shorten the 

route, or connect points thereon b y  shorter branches, and 

to acquire all such lands as are necessary for depots or 

any lawful purpose o f  the com pany, upon  such lines.

These acts and the pow ers given  b y  them  have been 

so availed o f by  the prosecutors that, as appears 

from the depositions in  the cause, page 66, lines 9 -1 8 , 

since March 23, 1865, (the date o f  the passage o f  

the act, held to have been a contract betw een the State 

o f New Jersey and the M orris and Essex R ailroad 

Com pany,) the prosecutors have acqu ired  359 acres of 

real estate in  addition to  the real estate held at the tim e * 

o f the passage o f  that act, and m ay acqu ire  1 ,800  acres: 
more.

I state it to b e  a fact, although not 

in evidence, that in 1869 , the cost 

of the railroad in  question, was $ 1 0 ,3 0 2 ,3 5 5  29 

And that in 1884, it was 2 4 ,5 4 0 ,5 9 7  59

A n increase o f  $ 1 4 ,2 3 8 ,2 4 2  30

And that in 1869, the cost o f  rolling 

stock was $ 2 ,7 8 3 ,4 5 0  6 4

New Jersey State Library
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A nd in 1884 , $ 1 3 ,1 8 7 ,4 4 4  74

A n  increase o f  $ 1 0 ,4 0 3 ,9 9 4  10

A n d  that the aggregate cost o f  the railroad and roll-

ing  stock in  1884 , was $ 3 7 ,7 2 8 ,0 4 2 .3 3 , and b y  the 

Record, page 69, that the aggregate valuation  b y  the 

State Board, o f  railroad, rolling  stock, real estate and 

franchise, is $ 3 0 ,0 1 5 ,6 7 0 .7 5 .

It also appears from  the act entitled  “  A n  act to 

validate a certain  lease and contract, &c.,”  passed 

F ebruary  9, 1869 , (P . L ., 1869, page 28,) that the 

M orris and Essex R ailroad  C om pany has leased its 

railroads, property and franchises to  the Delaware, 

L ackaw an na and W estern R ailroad  C om pany, a Penn-

sylvania corporation , w hich  lease was confirm ed b y  the 

State.

The lease is not in  evidence, and it does n ot appear 

what railroads, properties, and franchises were let and 

demised, b u t as the D elaw are, L ack aw an n a  and W est-

ern R ailroad C om pany are upon the record as joint 

prosecutors, this is an adm ission b y  them  that they are 

in  possession under this lease o f  the railroads, property 

and franchise included in the assessment record.
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Importance of the Case.

The case is im portan t in that a large am ount o f  

annual revenue, present and future, depended upon its 

determ ination. But it is vastly m ore im portant, for 

the reason that it is claim ed b y  the defendants in 

error, that the state has perpetually aliened its sover-

eign pow er o f  tax in g  the p roperty  o f  the M orris and 

Essex R ailroad C o m p a n y ; that it has perpetually  

aliened its sovereign p ow er o f  taxin g  the p rop erty  o f  

the D elaw are, L ack aw an n a  and W estern R ailroad  

Company, so long  as it is the lessee o f  the p roperty  in 

q u estion ; and that the alleged exem ption  o f  taxation  

covers not on ly the p rop erty  or “  road ” o f  the M orris 

and Essex R ailroad  C om pany, as it existed  at the date 

o f the contract o f  1865 , b u t is extended, b y  necessary 

im plication, to exem pt from  taxation  all p roperty  law -

fully acquired  b y  the M orris and Essex R ailroad C om -

pany, or b y  the D elaw are, L ackaw an na and W estern 

Railroad C om pany, in the nam e o f  the M orris and 

Essex R ailroad C om pany, since the date o f  the con -
tract o f  1865 .

So that, the question  before the court is, H as the 

State perpetually  aliened its p ow er to  tax  a large 

portion o f  the ta xa b le  p roperty  w ithin  its territory  

and jurisdiction , w h ich  p roperty  is cap ab le  o f  p er-

petual expansion  b o th  as to its extent and value ?

The im portance o f  the case is p ra ctica lly  illustrated 
2a
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b y  the fact that the p roperty  exem pted  in  18 65  cost, 

say $ 1 8 ,0 0 0 ,0 0 0 , w hilst the p roperty  cla im ed to  be 

exem pted in 1 8 8 4  cost, say $ 3 7 ,5 0 0 ,0 0 0 , and was 

valued b y  the State B oard at, say $ 3 0 ,0 0 0 ,0 0 0 .

So that, in the nineteen years elapsing between 

1865  and 1884 , at least $ 1 7 ,0 0 0 ,0 0 0  o f  p rop erty  was 

w ithdraw n from  the corpus o f  ta xa b le  property , in 

addition to the $ 1 3 ,0 0 0 ,0 0 0  presently w ithdraw n in 

1865 . It needs on ly  to  consider the enorm ous extent 

o f  additional property  that m ay b e  acqu ired  b y  the 

defendants under ex isting  laws, to  ap p reciate  the ex-

tent o f  the additional w ithdraw als from  the existing 

corpus o f  taxab le  p rop erty  w hich  w ill occu r during 

the next nineteen years.

Prelim inary Explanation.

1. The record shows that these taxes have been as-

sessed against the property , &c., o f  the Morris and Essex 

Railroad Company;  b u t  it appears that the actual 

ow nership and possession o f  the p rop erty  and franchise 

assessed are in the D elaw are, L ack aw an n a  and West-

ern R ailroad C om pany, under the aforesaid lease for 

an unknow n term, and that in 1 8 8 4  they were held 

and operated  b y  said lessee.

2. I f  it b e  held that the assessment could  not be 

law fully  m ade against the reversionary estate o f  the
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Morris and Essex Railroad Company, b y  reason o f  the 

contract act o f  1865 , then, clearly, there was a m istake 

in the assessm ent; b u t i f  the p rop erty  and franchise 

in the hands of the Delaware, Lackawanna and Western 

company at the time of the assessment were, in fact* 

assessable against that com p an y  under the act o f  

1884, then this court should amend the assessment pu r-

suant to the act o f  M arch 2 5 ,1 8 8 1 . (P .  L ., page 194.) 

State v. Montclair, &c., R . R . Co., 14 Vr., 524.

Argument.

In this case, section 15 o f  the orig in al charter o f  the 

Morris and Essex R ailroad  C om pany, (P . L., 1835f  

page 25, dec.,) section 3 o f  the supplem ent o f  M arch 

23, 1865, (P . L . of 1865, page 555, dec.,) and the pre-

I amble and section 1 o f  the a ct o f  F ebruary  9, 1869, 

(P . L. of 1869, page 28, dfcc.,) are presented to  the 

court for its construction  o f  the nature, extent and 

subject m atter o f  the con tract o f  exem ption  therein 

embodied or concerned.

It is im portant to determ ine the canons w hich are 

to govern us in  this construction , for as w e have seen, 

such construction  is to  touch  the sovereign and v ital 

| ■  power o f  the State to  tax  the p roperty  in question  and 

its increm ent, not for a term, but in perpetu ity— a 

perpetual d isability  o f  the State p ro  tanto, and a per-

petual and unequal burden upon  all other taxab le



12

property , are to  b e  im posed b y  tbe construction  o f  the 

court.
Our ow n  courts and the F ederal Suprem e Court 

have settled and form ulated these canons o f  construc-

tion, and the State respectfully  insists that this court 

should a p p ly  them  in  their utm ost strictness in the 

construction  o f  the acts in  question.

Canons.

Says Chancellor Green:
“  P u b lic  grants are to  b e  construed strictly . Con-

trary to  the rule adopted  in the case o f  p riva te  con-

tracts. they are to b e  taken most strongly against the 

grantee and in favor of the public. This is especially 

true o f  all grants w hich, like the present, narrow the 

powers or abridge the functions of government. This 

grant is in  derogation of public right. It restrains the 

soverign power. It narrow s the exercise o f  the great 

duty w h ich  the sovereign owes the people, o f  fur-

nishing convenient h ighw ays.”
Bridge Co. v. Hoboken L . Impt. Co., 2 Beas., 81, 

94.
A nd i f  this b e  the in flexible rule in construing mere 

grants of easements, should it not b e  app lied  w ith  even 

greater strictness to  grants w hich  are alleged to  have 

divested the State forever o f  the sovereign pow er of 

taxation , and to  have disabled it forever from  perform-
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ing its constitu tional duty  o f  levy in g  taxes upon  p ro p -

erty “  under general law s and b y  uniform  rules, ac-

cording to its true value ? ”

Again, the sam e learned ju dge sa y s :

“  But i f  it  b e  adm itted that it is not clear that this 

is the true construction  o f  the contract, and that its 

import is doubtful, the construction must still be against 

the com plainants. It is a well-settled rule o f  construc-

tion that public grants are to be construed strictly ;  and 

in all cases of grants of franchises by the public to a p r i ­

vate corporation, the established rule o f  construction  is, 

that any ambiguity in  the terms of the contract must 

operate against the corporation and in favor o f  the p u b -

lic. The corporation take nothing that is not clearly 

given by the act.”

Del. and R ar. Canal, &c., v. R a r. and Del. B a y , 

&c., Co., 1 C. E . G ., 321, 372.

Again, our Suprem e C ourt says, in particu lar con -

tem plation o f  an alleged alienation  o f  the tax in g  
p o w e r :

“  It is a sound rule o f  construction , that corporate  

franchises, be in g  restrictive o f  individual rights, should 

not be extended beyond the letter and spirit of the act of 

incorporation. The ta x in g  p ow er is o f  v ita l im por-

tance to the existence o f  every branch  o f  governm ent. 

It is an essential a ttribu te  o f  sovereignty inherent in 

the people, im parted  through their legislature to some
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m unicipal corporation , and not to be abridged in tlieir 

hands by presumptive, but only by positive legislative 

enactments, clearly expressed.”

State v. Newark, 2 Dutch., 519, 521.

A n d  again, our Suprem e C ourt says, in like contem -

p lation  o f  an alleged alienation  o f  the tax in g  p o w e r :

“  The eighteenth section o f  the charter o f  the prose-

cutors contains no express prov ision  exem ptin g  them 

from  the usual and ordinary taxation  for State, county 

and m unicipa l purposes. B ut it  was argued that the 

restriction  in the last clause o f  the section, w hile not 

in express terms a p p lica b le  to  such taxation , by neces­

sary implication extends th ere to ; and w hile it  may 

not am ount to an entire exem ption  from  taxation  for 

general purposes, yet it m ust b e  a llow ed the force o f a 

lim itation  on the p ow er o f the legislature to  subject 

the com pany to taxation  under the general tax  laws, 

w hich  m ay from  tim e to tim e b e  passed b y  the legisla-

ture, beyond  the sum o f  one-ha lf o f  one per cent, on 

their cap ita l stock.

The pow er o f  taxation  is an essential attribu te of 

soverignty, b y  reaching to all persons and p rop erty  be-

longing  to the bod y  p o litic . It resides in the govern-

m ent as part o f  itself, and need not b e  reserved where 

p roperty  o f  any description, or the right to use it in any 

m anner, is granted to  individuals or corporate  bodies, 

and it will never be presumed to be relinquished, unless
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the intention to do so is declared in  clear and unambiguous 

terms
State v. Parker, 3 V r., 426, 43 4 -5 .

A gain, the Federal Suprem e C ourt says :

“  That a corporation  is strictly limited to  the exercise 

o f those pow ers w hich  are specifically conferred on it, 

will not be  denied. The exercise o f  the corporate  fran-

chise, being  restrictive o f  ind ividual rights, cannot be 

extended beyond the letter and spirit of the act of incorpo­

ration y

Beaty v. Knowler, 4 Peters, 152, 168.

Again, the same court says :

“  That the tax in g  p ow er is o f  v ita l im portance ; that 

it is essential to  the existence o f  the governm ent ; are 

truths w hich it can n ot be  necessary to re-affirm . They 

are acknow ledged and asserted b y  all. It would seem 

that the relinquishment of such a power is never to be as­

sumed. W e w ill not say that a State m ay not relinquish 

it ; that a consideration  sufficiently va luable  to induce 

a partial relase o f  it m ay not exist ; but as the whole 

community is interested in maintaining it undiminished, 

that community has a right to insist that its abandonment 

ought not to be presumed i7i a case in which the deliberate 

purpose of the State to abandon it does not appear.”

Providence B k . v. Billings, 4 Peters, 514, 561.



16

A nd again, the sam e court s a y s :

“  The rule o f  construction  in this class o f  cases is, 

that it shall b e  m ost strongly  against the corporation. 

E very reasonable d ou bt is to  b e  resolved adversely. 

N oth in g  is to  b e  taken as conceded b u t  w hat is given 

in unm istakable terms, or b y  an im plica tion  equally 

clear. The affirm ative must be  shown. Silence is ne-

gation , and d ou b t is fatal to the claim . This doctrine 

is vital to the p u b lic  w elfare. It is ax iom atic  in the 

jurisprudence o f  this cou rt.”
Fertilizing Co. v. Hyde P a rk , 97 U. S., 659, 666.

A gain , the same court says:
“  Secondly. B ut conceding, for the purposes o f  this 

op in ion , that there is here a contract, as claim ed by 

the plaintiffs in  error, then the. question  arises, w hat is 

the c o n tr a c t ; or, in other words, to w hat does it bind 

the State ? The rules o f  in terpretation  touching such 

contracts are w ell settled in  this court. In  Tucker v. 

Ferguson, 22 Wall., 537, w e said : ‘ But the contract 

m ust be shown to  exist. There is no presumption in 

its favor. Every reasonable doubt should be resolved 

against it. W here it exists it  is to b e  rigid ly scruti­

nized, and never permitted to extend either in scope or du­

ration beyond, what the terms of the concession clearly re­

quire.’ There m ust have been a deliberate intention 

clearly manifested on the part o f  the State, to  grant



1 7

what is claim ed. Such a purpose cannot he inferred 

from equivocal language.”

Newton v. Commissioners, 100 U. S., 548, 561.

And again, in its latest ruling upon this subject, the 

same court sa y s :

“  In the leading case o f  Providence Bank v. Billings , 

4 Pet., 514, Chief Justice Marshall, speaking o f  a p ar-

tial release o f  the p ow er o f  taxation  b y  a State in a 

charter to a corporation , said : ‘ That the taxin g  pow er 

is o f  v ita l im portance, that it is essential to  the exist-

ence o f  governm ent, are truths w hich it cannot be  ne-

cessary to re-affirm .’ ‘ A s the w hole com m unity  is in -

terested in retain ing it undim inished, that com m unity  

has a right to  insist that its abandonment ought not to he 

presumed, in a case in  w hich  the deliberate purpose o f  

the State to  abandon it does not 'appear.’ ‘ W e m ust 

look for the exem ption  in the language of the instrument;  

and i f  we do  not find it there, it ivould he going very fa r  

to insert it hy constructionl 4 Pet., 561, 563. In  Phila. 

& W. R . R . v. Maryland, 10 How., 376, Chief Justice 

Taney s a id : ‘ This court on several occasions has 

held that the taxing power of a State is never pre­

sumed to he relinquished, wiless the intention to re­

linquish is declared  in clear and unambiguous term s.’ 

10 How., 393. In  the subsequent decisions the 

same rule has been strictly  upheld and constantly  

re-affirmed in every variety  o f  expression. It has been
Sta
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said that * neither the right o f  taxation  nor any other 

p ow er o f  sovereignty w ill be  held b y  this court to 

have been  surrendered, unless such surrender is ex­

pressed in terms too plain to he mistaken ;  ’ that 4 exem p-

tion  from  taxation  should never b e  assumed unless the 

language used is too clear to admit of doubt;  ’ that 1 noth­

ing can b e  taken against the State by presumption or 

inference; the surrender, when claim ed, m ust b e  shown 

by clear, unambiguous language, which w ill admit of no 

reasonable construction consistent with the reservation of 

the power;  i f  a d ou bt arise as to  the intent o f  the 

legislature, that doubt must be solved in  favor of the 

State /  that a State 1 cannot by ambiguous language be 

deprived  o f  this highest a ttribu te  o f  sov ere ig n ty ; ’ that 

any con tract o f  exem ption  ‘ is to  b e  rigidly scrutinized, 

and never permitted to extend, either in  scope or dura-

tion, beyond  w hat the terms of the concession clearly 

require ;  ’ and that such exem ptions are regarded 4 as 

in derogation  o f  the sovereign authority  and o f  com-

m on right, and therefore not to be extended beyond the 

exaxt and express requirement o f  the grants construed 

strictissimi ju ris .' Jefferson Branch Bank v. Skelly, 1 

Black , 436, 446 ;  Gilman v. Sheboygan, 2 Black, 510, 

5 1 3 ; Delaware Railroad Tax, 18 Wall., 206, 225, 

2 2 6 ; Hoge v. Railroad Co., 99 U. S., 348, 3 5 5 ; S. 

West. R . R . v. Wright, 116 U. S., 231, 236 ;  S. C., 

116 U. S., 375, (,See Sup. Ct. Reporter, Vol. 6, No. 10;) 

E rie  R y  v. Pennsylvania, 21 Wall., 492, 499 /  Mem-
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phis Gas Light Co. v. Shelby Taxing District, 109 U. 

S., 398, 4 0 1 ; S. C., 3 Sup. Ct. Reporter, 205 ;  Tucker 

v. Ferguson, 22 Wall., 527, 575 ;  West Wisconsin R 'y  

v. Supervisors, 93 U. S., 595, 597 ;  Memphis and L .

R . R . v. Railroad Commrs., 112 U. S., 609, 617, 618 ;

S. C., 5 Sup. Ct. Reporter, 299.”
Vicksburg S. and P .  R . Co. v. Dennis, Sup. Court 

Reporter, Vol. 6, No. 16, 625, 626—7.

The State does not desire to  v io la te  any con tract o f  

exem ption from  taxation , although im posed on it b y  

Federal adjudication  overru ling the judgm ents o f  the 

State courts. But the State does claim  that the qu a lity  

and scope o f  such con tract shall b e  defined and measured 

by the strict a pp lica tion  o f  the foregoing princip les and 

rules o f  construction , deliberately  adjudged b oth  b y  its 

own courts and  the Federal Coitf*t, w hich , b y  construc-

tion, im posed upon the State the burden o f  this con -

tract o f  perpetual exem ption  from  taxation .
_ ' 7 . .

It is not denied b y  us that there is an existing con -

tract betw een the State and the Morris and Essex R a il­

road Company, b u t  it  is denied that under such con -

tract that com pan y is entitled to  have the assessment, 

under review  in this cause, set aside in toto. A n d  the 

State also insists, that the D elaw are, L ackaw an na and 

Western R ailroad  C om pany, the lessees in  possession o f  

the property  assessed, is not entitled to any exem ption  

from taxation  b y  v irtue o f  the contract aforesaid.
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It m ay b e  contended b y  the defendants, that the 

Federal Suprem e C ourt have already adjudged not only 

that there is a con tract o f  p artia l exem ption  from 

taxation , b u t defined its qu ality  and s c o p e ; bu t we 

deny, that the court, in any p art o f  its op in ion , defined 

the contract in any other w ay than to say, that it is 

the contract originally agreed upon in  the original 

charter changed as to the tim e o f  com m encing pay-

m ent o f  taxes b y  the supplem ent o f  1865  ; and in  sup-

p ort o f  our contention  w e m erely ask the court to 

inspect the op in ion  and particu larly  the first clause of 

page 116  o f  the ca^e cited.

New Jersey v. Yard, 95 U. S., 104.

Inasm uch as the Delaware, Lackawanna and Western 

Railroad Company, as lessee, is in possession of, and is 

operating  the ra ilw ay p roperty , franchise, Ac., which 

is the subject o f  the assessment in question, and as 

that com pan y is liab le  to  this assessment b y  virtue of 

sec. 9 o f  the act o f  1884 , (P . L., 1884, p. 146,) unless 

it is exem pted from  such taxation  in w hole or in  p art; 

and inasm uch as the court has clearly  the pow er to 

correct the assessment b y  strik ing out the w ords ‘ ‘ the 

M orris and Essex R ailroad  C om pany,” and inserting 

the words, “  the D elaw are, L ack aw an n a  and Western 

R ailroad  C om pany,” (see P .  L ., 1881, p. 194, and 14 

Vr., 524, before cited,) it  w ill b e  w ell to  consider, first, 

whether, adm itting the existence o f  a con tract between
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the State and the Morris and Essex for p artia l exem p-

tion from  taxation , such con tract exem pts the Delaware, 

Lackaivanna and Western Railroad Company from  as-

sessment under section 9 o f  the act o f  1884 . The 

contention o f  the last-nam ed com pan y is, that this con -

tract o f  partia l exem ption  from  taxation  has been as-

signed to it b y  the “  M orris and Essex.”

Was the Delaware, Lackawanna and Western Railroad 

. Company liable to this assessment in  1884 ?

1. It is a fundam ental p rin cip le  o f  the law  o f  co r -

porations, that a p rivate  corporation  cann ot alien its 

franchises, ex cep t b y  express legislative authority. 

Hackensack Co. v. De K a y , 9 Stew., 548, 560.

An inspection  o f  the charter clearly dem onstrates 

that it contains n o authority  to  the “  M orris and Essex ” 

to alienate any o f  its franchises, either b y  w ay o f  sale, 

m ortgage or lease ; and that the on ly  authority  for 

any alienation  o f  franchises, granted to  that com pan y 

is a strictly  specific authority  to  borrow  m oney and 

secure the repaym ent thereof b y  m ortgaging its p ro p -

erty and franchises, w h ich  p ow er is conferred b y  the 

supplem ent o f  F ebru ary  22d, 1838 . (P . L ., 1838, page 
125).

This in a b ility  to  alienate is app lied  w ith  the 

greatest strictness to  grants o f  exem ption  from  ta xa -
tion.
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In Morgan v. Louisiana, a railroad com pan y whose 

cap ita l stock  was w holly  exem pted  from  taxation  and 

whose road and p rop erty  w ere exem pted  from  taxation 

for ten years after its com pletion , was authorized to 

m ortgage its p roperty  and franchises— it d id  mortgage 

them, and the m ortgagee foreclosed, and bou gh t the 

p roperty  and franchises— the road was not completed, 

when the State levied taxes u p on  the property .

The Federal Suprem e C ourt say :

“  The question  presented is, w hether under the desig-

nation  o f  franchises, the immunity from  taxation upon 

its p roperty  possessed by  the railroad com p an y  accom­

panied the property in its transfer, or w hether the im­

munity was a mere personal privilege o f  the company, 

and therefore not transferable to others. The Supreme 

C ourt o f  the State took  the latter view , and held that 

the exem ption  did  not attach to  the p roperty  o f  the 

corporation  so as to  fo llow  it in to  the hands o f  third 

parties. In this v iew  w e agree w ith  the State court. 

*  *  * * M uch confusion o f  thought has arisen in

this case, and in  sim ilar cases, from  attach ing  a vague 

and undefined m eaning to  the term ‘franchises.’ It 

is often used as synonym ous w ith  rights, privileges and 

im m unities, though o f  a personal and temporary 

ch a ra cter; so that, i f  any one o f  these exists, it is 

loosely termed a 1franchise,’ and is supposed to pass 

upon  a transfer o f  the franchises o f  the com pan y. But
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the term m ust alw ays b e  considered in  connection  

with the corporation  or p roperty  to w hich it is alleged 

to appertain. The franchises o f  a railroad corporation  

are rights or privilges which are essential to the opera­

tions of the corporation, and w ithou t w hich its road and
t

work w ould be  o f  little  value ; such as the franchise to 

run cars, to take tolls, to  app rop ria te  earth and gravel 

for the bed  o f  its road, or w ater for its engines, and 

the like. They are positive rights or privileges, w ith -

out the possession o f  w hich  the road o f  the com pan y 

could not be  successfully w orked. Immunity from  taxa­

tion is not one of them. The form er (i. e., the fran-

chises,) m ay be  conveyed to  a purchaser o f  the road as 

part o f  the p rop erty  o f  the com p an y  ; the latter (i. e., 

im m unity from  taxation ,) is personal, and incapable of 

transfer w ithout express statutory d irection .”

Morgan v. Louisiana, 93 U  S,., 217, 221, 223.

Even, therefore, i f  the “  M orris and Essex ” had been 

expressly authorized b y  its charter to lease its fra n ­

chises, that p ow er w ould  not have authorized it to  let 

this “  immimity from  taxation.”

But again, tw o  railroad corporations w ere chartered, 

and each was exem pted  from  any other taxation  than 

a special ta x  upon  the net incom e o f  the road— sub-

sequently the tw o  corporations w ere consolidated under 

an act w hich declared that the consolidated corp ora -

tion should have “  all the powers, privileges and im -
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munities” possessed b y  each o f  the consolidating com* 

panies. A fter the consolidation  the State levied a 

tax  upon the consolidated com pan y.

The Federal Suprem e C ourt held, that although the 

distinct corporate  existence o f  the consolidating cor-

porations had not ceased, so far as their existence 

m ight b e  necessary for the protection  o f  their creditors 

or m ortgagees, or o f  the new  consolidated  corporation, 

yet that the conditions upon w hich the lim itations of 

taxation  was prescribed  could  b e  perform ed only while 

the com panies were d istinct corporations, and their 

treasurers kept their accounts, and their d irectors made 

the annual reports required, and that having disabled 

themselves from  a compliance with the conditions upon 

the performance of which the am ount to b e  pa id  as a 

tax  to the State cou ld  b e  ascertained, they must be con­

sidered as having waived the exemption dependent upon 

such performance. The new  com pan y was not charged 

w ith  the duties w h ich  the old  were to perform  to the 

State, and b y  w hich the State was to  b e  governed in 

its taxation , nor was the State under any obligation 

to  accep t a substituted perform ance from  other parties, 

and, therefore, the exem ption  was lost.

Railroad Co. v. Maine, 96 U. S., 499 , 508-9 .

A nd again, the same court says :

“ It is qu ite  clear that as a con tract originally 

entered in to  betw een the State o f  W est Virginia
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and the stockholders w ho organized the Chesa-

peake and O hio R ailroad  C om pany under the act 

o f M arch 1, 1866 , it was personal to that corporation 

and intended to  benefit those who should b e  induced 

to subscribe to  its stock. *  * * The con -

tract was not for the benefit o f  those w ho should b e -

come creditors o f  the com pany, further than the fact 

that the property  o f  the com pan y was itself exem pted 

from the charge o f  taxation  w ould enhance its credit 

by securing to  m ortgage bondholders a lien w hich  

could not b e  subordinated  b y  the State. It was not 

made w ith  the creditors o f  the com pany, nor was it 

conferred as a franchise inhering in the property itself \ 

so as to pass by way of encumbrance or assignment to 

mortgagees or purchasers. The language o f  the clause 

which contains the exem ption  is exp lic it . It is that 

‘ no taxation  shall b e  im posed b y  the State until the 

profits o f  the said com pan y shall am ount to ten per 

cent, on the ca p ita l o f  the com p an y.’ But one com­

pany is spoken of and that is the company to be incorpo­

rated under the act. The property to be exempt is the 

property of that company and of no other, and while it 

continues to be the property of that company and no longer. 

And the exem ption  is to cease w hen the profits o f  that 

particular company have reached the lim it designated, 

and that lim it is measured b y  a ratable p roportion  

fixed w ith reference to the cap ita l to  be  subscribed to 

form that com p an y  and no other. And there are no 
4<*
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words of assignability, either expressly or by any impli­

cation, to this immunity. The reasons fo r considering 

such an exemption to be a privilege pertaining to the cor­

poration, and not inhering in the property and passing to 

an assignee, were fully stated b y  Mr. Justice F ield in 

delivering the op in ion  o f  the court in the case o f  Mor­

gan v. Louisiana, 93 U. S., 217, and have been  uni-

form ly app lied  to  sim ilar cases subsequently. Wilson 

v. Gaines, 103 U. S., 417 ;  Louisville, &c., R . R . Co. 

v. Palmes, 109 U. S., 244 ;  Memphis, &c., R . R . Co. 

v. R . R . Commissioners, 112 U. S., 6 0 9 ; St. Louis, 

&c., R . R . Co. v. R . R . Commissioners, 113 U. S., 465. 

A n d  the circum stances o f  the case distinguish it from 

that o f  Humphrey v. Pegues, 16 Wall., 244.”

Chesapeake, &c., R . R . Co. v. Miller, 114 U. S., 

176, 182-4.

U p on  inspecting the orig inal charter o f  the “  Morris 

and Essex,” (P .  L ., 1835, page 25, &c.,) it  w ill b e  per-

ceived that it contains no phrase or w ord w hich  gives 

co lor to the idea that the p artia l exem ption  from tax-

ation, granted b y  the State in Section 15, was intended 

to  b e  a ssign a b le ; on the contrary, it  is clearly appa-

rent that the grant was personal to the “  M orris and 

Essex,”  from  the w ords o f  the proviso, to  w it, “  Provided, 

that no other tax  or im post shall b e  levied  or assessed 

upon the said company.” The language is n ot “  upon 

the property o f  the said com p an y,” b u t  “  upon  the said
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company,” and tota lly  excludes the construction  that 

the quality  o f  exem ption  was intended to  b e  im pressed 

upon “  the p rop erty  ”  o f  the com pany, so as to pass 

with a demise or other alienation  o f  said property .

A n inspection  o f  the a ct o f  1865 , (P . L., 1865, page 

555,) w ill also clearly  show that the con tract em bodied  

therein was wholly personal w ith  the “  M orris and Es-

sex,” that com pan y be in g  nam ed as the sole contractor 

with the State, and no w ord  bein g  contained  therein 

which hints at any qu a lity  o f  assignability  in  the con -

tract.

It is subm itted, therefore, that both  on p rin cip le  and 

authority, the u Morris and Essex ”  cou ld  not law fully  

assign this con tract o f  partia l exem ption  from  taxation  

to the “  Delaware, Lackawanna and Western Railroad 

Company ” ex cep tin g  b y  exprsss authority  from  the 

State.

And that the said com panies knew  that such au-

thority was necessary, is shown b y  their having p ro -

cured the passage o f  the act o f  1 8 6 $ !

The facts are that on December 10, 1868, the 11 Mor­

ris and Essex,” w ith ou t authority  o f  law, executed  to 

the “ D elaw are, L ack aw an n a  and W estern R ailroad 

Company ”  the lease set forth in the P rin ted  Book, and 

at the then ensuing session o f  the legislature, procured 

the passage o f  the act o f  1869  ratifying  the said le a se ; 

and it is contended that this a ct o f  1869  vested in  the 

‘ ‘ Delaware, L ack aw an n a  and W estern R ailroad  C om -
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pany ”  the exem ption  from  taxation  theretofore granted 

to the “  Morris- and Essex ”  b y  the State. W e are, 

therefore, n ext to exam ine critically the act o f  1869 

and the lease, bearing  in  m ind that “  any am bigu ity  in 

the terms ”  o f  either “  must act against the corporation 

that “  the corporation  can take noth ing that is not 

clearly g i v e n t h a t  “  every reasonable doubt is to be  re-

solved a d v e r s e l y t h a t  “  noth ing is to  b e  taken as con-

ceded but what is given in  unmistakable t e r m s that 

“  the taxin g  p ow er o f  a State is never presumed to  be 

relinquished, unless the intention to  relinquish is de­

clared in clear and unambiguous terms and “  in terms 

too clear to be mistaken that “  nothing can  b e  taken 

against the State by presumption or inference ;  the sur-

render, when claim ed, m ust b e  show n by clear, unam­

biguous language, w hich  w ill adm it o f  no reasonable 

construction  consistent w ith  the reservation o f  the 

pow er o f  taxation  ; and i f  a doubt arise as to  the intent 

o f  the legislature, that doubt must be solved in  favor of 

the State.” Tried b y  these tests, the lease and act of 

1869  do not confer any exem ption  from  taxation  upon 

the “ D elaw are, L ack aw an n a  and W estern Railroad 

C om pany.”

Lease and Act of 1869, (P . L ., 1869 , page 28). Be-

sides the presum ptions o f  law  heretofore cited against 

this grant, there is the strongest presumption of fad  

against it.

The m ost reckless o f  legislatures have rarely stripped
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the State o f  the p ow er o f  taxation , and w hen such 

rem arkable grants have been  made, they have been 

induced b y  an overpow erin g  necessity on the part o f  

the State to secure the construction  o f  lines o f  internal 

com m u n ication s; and it  has seemed p o lit ic  to  invite  

the investm ent o f  cap ita l in such lines, even b y  the 

desperate exped ient o f  exem pting  such investm ent 

from taxation  for a term  o f  years. But in the present 

case, no such m otive existed. W hen the act o f  1869  

was passed, the railroad in question  was constructed 

and in operation , and there was no p u b lic  interest to 

be prom oted b y  its passage, nor does the act p u rp ort 

to have been induced b y  any p u b lic  interest.

It is im possible to  suppose that the State intended 

to bestow  this grant o f  exem ption  from  taxation  as a 

mere gratuity, for the alleged donee, the D elaw are and 

Lackaw anna R ailroad  C om pany, is a foreign corporation 

in which the State had no interest, and from  whose 

prosperity the State could  derive no benefit.

It is incredible, that the State could have intended 

to deprive itse lf perpetually o f  the p ow er to ta x  the 

property o f  this stranger w ithin  its territory, and so 

unjustly increase the burden o f  taxation  upon  its ow n 

citizens, to w hom  it owed, at least, equ a lity  o f  rights 

with strangers. It is beyond  the p ow er o f  implication 

to im pose such an intent upon the State, and nothing 

short o f  the clearest and most express declarations in the 

act o f  1869 , can  justify  this C ourt in  adjudging that
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b y  that act the State intended to confer upon this 

foreign corporation  a perpetual exem ption  from  such 

taxation  as should b y  law  be im posed upon  its own 

citizens.

It is subm itted that the language o f  the pream ble 

and sections o f  the act o f  1869 , read in  connection 

with  the lease thereby ratified, not on ly  do  not ex­

pressly and in clear, unambiguous language beyond rea­

sonable doubt, confer, or ratify ail assignment of an 

exem ption  from  taxation , upon  or to  the Delaware, 

L ackaw an na and W estern R ailroad, b u t furnish strong 

evidence that the State had no in tention  to  confer or 

ratify such exem ption .

Preamble.

It m ust b e  rem em bered, that thé preamble is a recital 

o f  the representation made by these two railroad corpora­

tions to  the State o f  the scope, effect and ob ject o f  the 

unlaw ful lease executed  b y  these com panies, and that 

these representations were made fo r the express purpose 

of influencing the State to ratify  and m ake valid  the 

unlaw ful lease. N ow  observe :

a. That in m aking these representations, the com-

panies did 7tot disclose, but studiously concealed the fact 

that it was intended b y  the act o f  ratification  to vest 

in this foreign corporation , the D elaw are, Lackaw anna 

and W estern R ailroad  C om pany, a perpetual exemption
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from taxation. It  is subm itted  that no clause, sen-

tence or w ord  in the preamble hints at such intention .

b. On the contrary, the preamble expressly declares 

that only “ the railroads, p roperty  and franchises ”  o f  

the “  Morris and Essex ”  had been demised b y  the 

lease and contract, and that the said lease, dem ising 

only the railroads, p rop erty  and “ franchises,”  should be 

validated and confirm ed. That a sale or assignm ent 

o f “ franchises ”  is not a va lid  sale or assignm ent o f  

“ an exemption from  taxation,” is abundantly  settled 

b y  the authorities heretofore cited. A n d  it follows, 

that a ratification o f  an assignm ent o f  “franchises ” is 

not a ratification  o f  an assignm ent o f  exemption from  

taxation.

Here, then, in the pream ble, is a concealment b y  the 

com panies from  the State that they were seeking a 

ratification o f  an assignm ent o f  perpetual exem ption  

from taxation , and an actual representation to the State 

that they w ere seeking a ratification  o f  an assignm ent 

only o f  railroads, p rop erty  and “  franchises.”

In the face o f  such concealm ent and representation 

by  these com panies, it  is, upon  fam iliar principles, an 

active fraud p racticed  b y  them  upon the State, to 

claim  a perpetual exem ption  from  taxation  b y  virtue 

o f this act.
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Sections.

B ut the com panies contend, that although the pre­

amble does not disclose any intent on the p art o f  the 

State to va lidate an assigm ent o f  perpetual exem ption 

from  taxation , yet the preamble cann ot con tro l the 

subsequent enactm ent, and section 1 expressly “ author-

izes and em pow ers the D elaw are, L ack aw an n a  and 

W estern R ailroad  C om pany to  have, hold, use, enjoy, 

possess and exercise all and singular the property, 

things, franchises, immunities, rights, pow ers and priv -

ileges, by said lease and contract granted, leased or de­

mised to them” and that as the alienation  o f  the u im­

munities ”  o f  the “  M orris and Essex ” to  the lessee is 

thus expressly ratified b y  the State, and that as the 

term  “  immunities ”  is the  ap t technical term  to  ex-

press an exem ption  from  taxation , the State has, in 

fact, expressly ratified the alienation  to  the Delaware, 

L ack aw an n a  and W estern R ailroad  C om pany o f  ¡a 

p erpetu a l exem ption  from  taxation .

a. W e  ca ll attention  to  the fact that the defendants 

adm it b y  their ow n separate use o f  the w ords “  fran­

chises ”  and “  immunities ” in  the lease, and b y  their 

contention  as to  the use o f  the same separate words by 

the State in the act o f  1869 , that the words are not 

synonymous, and that in their use o f  the w ord “  fran­

chises ”  only in the representations recited in the pre-



33

amble, they w ere fu lly  aw are o f  the difference in m ean-

ing betw een the tw o  terms, and o f  the effect o f  their 

representations upon the m inds o f  the eighty-one m em -

bers o f  the legislature.

b. We also call attention  to the fact that this bold  

claim that the State has perpetually and gratuitously de-

prived itself o f  the pow er to  perform  its constitutional 

function o f  tax in g  the p rop erty  o f  this foreign corpora­

tion equally  w ith  the p roperty  o f  its own citizens, rests 

exclusively upon the single word “ immunities,” be in g  

once, and only once, used in  the act o f  1869 . There is 

no pretence that either the preamble or context o f  the 

act o f  1869  discloses any such in te n t ; on the contrary, 

the preamble contradicts, and the context is silent as to  

any such intent. The alleged intent o f  the State is 

derived w holly, and only, from  the technica l m eaning 

of the w ord immunities appearing  in  one line o f  the 

act. Such an enorm ous claim  as is set up b y  the de-

fendants rests upon a m ost slender foundation, and can -

not be sustained unless the surrounding circum stances 

conclusively dem onstrate that the w ord “ immunities” 

was inserted in  the act w ith  the actual and express in ­

tent of perpetually exempting this foreign corporation 

from taxation.

c. Inasm uch as the act o f  1869  expressly declares 

that its prim ary  and m ain intent is “ that the said
6q
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lease and contract, and all the provisions, conditions, 

covenants and agreem ents therein contained, b e  and 

they are hereby validated and confirm ed in all things,” 

it is obvious that the court must fu lly  consider all the 

conditions, covenants, &c., o f  the lease in  connection 

w ith  the term  “  immunities,”  and so construe them  that 

all m ay stand validated  and confirm ed. N o  construc-

tion  can be  sound w hich  fixes the State w ith  the intent 

to  g ive the fullest and largest validation to  the term 

“  immunities,”  and at the same time w ith  the intent to 

utterly invalidate and make void an express covenant 

o f  the lease.

Lease.

1. The instrum ent is before the court, and it  does 

demise the railroads, property , and all “  the franchises, 

immunities, rights, pow ers, and privileges, w hich  have 

been  or m ay b e  granted to, or conferred upon, or 

w hich  m ay b e  used, or exercised b y  ” the “  M orris and 

Essex.”  A nd  it is clear, that there had-been  granted 

to the “  M orris and Essex,” im m unity from  indictm ent 

for crossing and interrupting the p u b lic  highw ays of 

the State ; im m unity from  indictm ent as a p u b lic  nui-

sance in  vom itin g  forth clouds o f  sm oke and cinders, 

and d isturbing the qu iet o f  the p u b lic  w ith the 

thunder and screams o f  its trains and locom otives 

through the tow ns and cities o f  the State along its
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cou rse ; im m unity  from  c iv il prosecutions b y  private 

persons for injuries occasioned b y  the same nuisances ; 

im m unity from  the necessary results o f  prosecuting an 

extremely hazardous calUng in the m idst and through-

out the w hole extent o f  crow ded  cities, &c., &c. A ll 

these were continuous and far-reaching immunities 

from the liab ilities im posed upon other citizens b y  

law, and im m unities w hich could not b e  transferred to 

or enjoyed b y  the foreign corporation , the D elaw are, 

Laokaw anna and W estern R ailroad  C om pany, excep t 

by the express consent o f  the State. B ut i f  the lease 

had contained an express covenant that the D elaw are, 

Lackaw anna and W estern R ailroad  C om pany should 

not vom it forth sm oke or cinders in  the city  o f  

H oboken or Jersey C ity, from  its locom otives, it is 

clear, that the consent o f  the State to  the alienation 

of “  im m unities ”  generally  cou ld  not b e  construed to 

authorize the breach  o f  that express covenant b y  the 

lessee.

2. N ow , upon  turning to page 2 o f  the printed lease, 

it w ill b e  found that the D elaw are, L ackaw an na and 

Western R ailroad C om pany has expressly covenanted 

to pay taxes, w ithou t lim itation  or exem ption , per-

petually to  the State, and to  its county, State, m uni-

cipal or other authorities.
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a. Observe that the c o v e n a n t s  not “  to p ay  the taxes 

w hich m ay be  assessed on the dem ised p rop erty  pursu-

ant to the provisions o f  the charter o f  the party  o f  the first 

part, or the act of March 23, 1865 b u t it is an abso­

lute and unqualified covenant to  “ pay and discharge 

taxes and assessments w hich  are or m ay be  imposed, 

levied or assessed on any o f  the p roperty  (not on the 

road only, b u t on equipment, rolling stock and all other 

property) hereby granted, leased or d e m i s e d a n d  the 

legal effect o f  the covenant is the same as i f  it  had 

been  a specific covenant “  to p ay  all taxes w hich shall 

be  im posed, levied or assessed on any o f  the demised 

p roperty  b y  an act to b e  passed by  the legislature of 

N ew  Jersey, on A p r il 10, 1 8 8 4 .”

It is subm itted that when the State^ solem nly vali­

dated and confirmed this covenant, it did not express its 

intent to nu llify  i t ; nor its intent to  perpetu a lly  ex^ 

em pt the D elaw are, L ackaw an na and W estern Railroad 

C om pany from  taxation  under the act o f  1 884 .

3. A gain , in the same covenant clause, it  w ill be 

found that the lessee further covenanted to p a y  any 

other taxes than those im posed b y  the c h a r te r ; to 

w it, “  to pay and discharge all taxes and assessments 

w hich  are, or m ay be, levied  or assessed on the business 

or any of the business done on or w ith  the said prop-

erty, or on the income or profits o f  the said b u sin ess; or
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on the said party  o f  the first p art as a corporation ;  or 

any of its rights, privileges or f  ranchises.”

It w ill b e  observed that these covenants com pre-

hend every possible m ethod o f  corporate taxation , and 

that the covenanting  parties adm it and deal w ith each 

other upon the footin g  that after the lease becam e 

effectual all the demised property, and all the dem ised 

franchises, and all the business and income, w ould be  

subject to taxation .

It is not necessary to  speculate upon w hat w ould b e  

the effect o f  these covenants and admissions i f  the in -

strument had been  a purely  p rivate  con tract betw een 

the railroad com panies. Its actual character was th at 

of a representation to  the State o f  the agreem ent into 

which they had entered in  respect to the taxation of the 

property, franchise and business demised ; to w it, that 

thereafter they w ou ld  b e  taxab le , at the discretion o f  

the State, and that when taxed  the lessee w ould p ay  

and discharge such taxes. The conclusion is irresisti-

ble, that this representation was m ade to the State in  

order to secure its va lidation  and ratification o f  the 

perpetual alienation  to  a foreign corporation o f  the vast 

property and franchises dem ised b y  the lease, and to 

the perpetual use, control and exercise thereof. These 

corporations w ell knew  that the perpetual exem ption  

from taxation  o f  a p roperty  so great and rap id ly  in-

creasing, in the hands o f  a foreign corporation , w ould 

be an insuperable ob jection  to  the validation  o f  the
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transfer, and the covenants in  question  were in-

serted in order to  rem ove that ob jection .

Observe also, that the in troduction  in to  these cove-

nants o f  “  the business,” “  the incom e or profits,”  “  the 

corp oration ,” and “ the franchises,” as adm itted sub-

jects  o f  future taxation , dem onstrates conclusively that 

neither the com panies when entering in to the contract, 

nor the State when validating, could have m eant the 

covenants to have referred to the taxation  im posed by 

the charter and the act o f  1865  ; for under these acts, 

“  the road and appen dages” w ere the on ly  objects tax-

able. The introduction  o f  the new ob jects o f  taxation, 

com prehending all the possible ob jects o f  taxation  is 

p lenary evidence o f  the intent o f  the com panies and 

the State to void  the p artia l exem ption  from  taxation, 

and to substitute therefor com plete subjection  to  taxa-

tion, thus establishing perfect equ a lity  betw een the 

new ly dom iciled  foreign corp oration  and the citizens 

o f  the State. A nd, indeed, this intent is p la in ly  de-

clared b y  the words o f  line 2, p age  2, o f  the printed 

lease, w hereby it is covenanted “  to pay  and discharge 

all taxes and assessments w hich  are” im posed, levied 

or assessed on any o f  the dem ised p rop erty  or fran-

chises, (to wit, b y  the charter and act o f  1865,) “ or 

may be im posed, levied or assessed” thereon, (to wit, by 

the acts o f  1873 , 1 8 76  or 1884 .)

4 . But it m ay still b e  contended, that the covenant
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merely intended tlie paym ent o f  taxes lawfully assessa-

ble upon the p rop erty  and franchises in question, and 

that no other tax was lawfully assessable ex cep t that 

declared b y  the charter and the act o f  1 8 6 5 ; and that 

this is the true construction  o f  the conclud ing  words o f  

the covenant.

The words are, “  by the United States, or any State, 

county, township, municipal or other authority having 

legal authority to impose, assess, levy and collect taxes, 

imposts or duties.”

It is clear, that the true construction  thereof is, that 

the “  taxes ”  covenanted to be  paid  should b e  levied 

only b y  an authority endow ed w ith the sovereign p ow er 

of taxation, and that the covenant is, to pay  any tax  

assessed b y  any authority  possessing the general taxing 

power. To support the other contention  it w ould be  

necessary that the clause in question should read as 

follow s: “ B y the U nited  States, or any State, county, 

township, m unicipal or other authority having legal 

authority under existing laws and contracts to  im pose, 

assess, levy and co llect taxes, im posts or duties upon 

the said property, business, income, profits, corporation, 
rights, privileges or franchises.”

It is subm itted that such interpolations w ould be  

violative o f  all the canons o f  in terpretation  heretofore 

cited, and could on ly  be  the result o f  a determ ination 

to deprive the State perpetually  o f  its pow er o f  equally  

taxing the p roperty  and franchises in question.
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5. In conclusion  as to  th is point, it is subm itted that 

the m atter o f  this alleged vesting o f  the Delaware, 

L ackaw an na and W estern R ailroad C om pany with a 

perpetual exem ption  from  taxation  b y  force o f  the act of 

1869 , stands thus: The lessor and lessee represented to 

the legislature o f  1869 , as fo llo w s : “  W e have executed 

a lease and contract w hich  is invalid, unless it be val-

idated and confirm ed b y  the State.”  The lease demises 

to  the D elaw are, L ack aw an n a  and W estern Railroad 

C om pany, u the railroads, p rop erty  and franchises ” of 

the M orris and Essex R ailroad C om pany, “  upon certain 

terms, conditions and rents in said lease and contracts 

set f o r t h [See Act of 1869, P . L ., 1869, pages 2 8 -9 ;) 

it  is true that the lease does also demise all the “  im-

m unities ”  o f  the M orris and Essex R ailroad Company, 

and that one o f  those im m unities is a partia l perpetual 

exem ption  from  taxation , but this dem ise o f  all immu-

nities is upon the express term  and condition  that the 

D elaw are, L ackaw an na and W estern R ailroad  Com-

pany shall hereafter “  p ay  and discharge all taxes and 

assessments w hich are or m ay b e  im posed, levied or 

assessed on any o f  the property granted, leased or 

d em ised ; or on the business, or any o f  the business, 

done on  or w ith  the said p r o p e r ty ; or on the income 

or profits o f  the said b u sin ess; or on the corporation; 

or any o f  its rights, privileges or franchises and the 

D elaw are, L ack aw an n a  and W estern R ailroad  Com-

pan y  has covenanted, to  pay  all such taxes whenever the
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State assesses, the same. W ill the State novj validate 

the lease and contract, with these terms, conditions and 

covenants ?
To w hich the State, b y  the act o f  1869 , rep lied : 

“ Yes;  I va lidate and confirm  the lease and c o n t r a c t ;” 

“ and all the provisions, conditions, covenants and agree-

ments therein contained ,”  the said com panies “ to carry 

out and perform  the said lease accord ing to thé terms, 

conditions and stipulations th e r e o f ;” [See sec. 1 of act 

of 1869;) “  one o f  which covenants, stipulations and 

agreements w hich  I validate and confirm , being  the 

covenant, stipulation  and agreem ent o f  the D elaw are, 

Lackaw anna and W estern R ailroad C om pany to p ay  

and discharge all taxes w hich  I m ay hereafter assess 

upon any o f  the dem ised property ;  or on the business 

done thereon or therew ith ; or on the income or profits 

thereof; or on the corporation or its franchises.” (.P rin ­

ted lease, page 2.)
This is a fair statem ent o f  the intent o f  the State in 

the act o f  1869 , and it is clear that the State was in -

duced by  the covenant to  p a y  all taxes thereafter as-

sessed by  it, to validate the lease, and that the State 

had no intention to perpetually  exem pt the D elaw are, 

Lackaw anna and W estern R ailroad C om pany from  tax -

ation b y  the act o f  1869 .
It is at all events certain, that the act o f  1869  can-

not be adjudged “  to  surrender the right o f  taxation  in 

terms too plain to he mistaken,”  or “ in language too 
6g
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clear to admit o f  d ou bt,”  or in "such “  clear and unam-

biguous language as w ill admit of no reasonable con­

struction consistent w ith  the reservation o f  the power 

o f  taxa tion .” A nd, upon the authorities heretofore 

cited, “  i f  a d ou bt arises as to  the intent o f  the legisla-

ture, (to perpetually  exem pt the D elaw are, Lacka-

w anna and W estern R ailroad  C am pany from  taxation) 

that dou bt must b e  solved in  favor o f  the State.”

The assessment therefore should b e  corrected by 

striking out the nam e o f  the M orris and Essex Rail-

road C om pany and inserting the nam e o f  the Dela-

ware, L ack aw an n a  and W estern R ailroad  Company, 

and should b e  adjudged to b e  valid  and effectual in 

law .

What is the scope and extent of the contract of exemption 

from  taxation T

B ut if, notw ithstanding the argum ent in  behalf of 

the State, the court should b e  o f  op in ion  that the Del-

aware, L ack aw an n a  and W estern R ailroad  Company 

is, b y  the act o f  1869 , law fully  and perpetually  vested 

w ith  the exem ption  from  taxation  granted to the Mor-

ris and Essex b y  the charter and act o f  1869 , then the 

duty devolves upon the court o f  defining the subject- 

m atter and scope o f  the con tract o f  exem ption .

’ On the p art o f  the defendants in error, it is conten-

ded that the exem ption  from  taxation  o f  “ the road”
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and appendages granted b y  the charter o f  1835 , not 

only exem pts the road and appendages authorized b y  

said charter to b e  constructed from  M orristow n to 

Newark, b u t to  all other and further “  roads ”  and 

properties thereafter authorized to be  constructed or 

acquired b y  the “  M orris and Essex ” b y  any supple-

ment to that charter.
I have elready cited  the canons o f  construction  

which are app lied  to all claim s o f  a grant o f  exem p-

tion from taxation , and they are to b e  applied  w ith  

equal strictness to the construction  o f  the extent o f  such 

exem ption.
In the w ords o f  one o f  the cases cited, any con tract 

of exem ption •* is to he rigidly scrutinized, and never 

permitted to extend, either in  scope or duration, beyond 

what the terms of the concession clearly require ;  ” and 

“  that such exem ptions are regarded as in derogation  o f  

the sovereign authority  and com m on right, and there­

fore not to he extended beyond the exact and express re­

quirements of the grants, construed strictissimi ju r i s ”

The Vicksburg R . R . v. Dennis, ubi supra.

1. It  is certain  that the charter o f  1835 , (P . L . of 

1835, page 25,) construed b y  these rules, does not 

countenance the cla im  o f  the defendants in  error. The 

subject-m atter then presented to the State was the 

securing the construction  o f  a line o f  railw ay com m u-

nication betw een M orristow n and N ew ark, and the
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powers, franchises, privileges and exem ptions from 

taxation  granted b y  the State b y  that charter were 

granted for that purpose only. It w ou ld .b e  an absurd 

construction  o f  that charter to hold, that in exem pting 

“  the road ”  from  M orristow n to N ew ark, or the com -

p an y  authorized to construct it, from  taxation , the 

State thereby intended also to exem pt all other roads 

and property  o f  that com pan y w hich  it m ight there-

after b e  authorized to construct or acqu ire. N othing 

b u t the clearest and most express declaration  o f  such 

intention  w ould warrant the exem ption  o f  after-ac-

quired roads or p roperty .

2. A n  inspection  o f  section  15 o f  the charter in 

question, d istinctly  defines the subject-m atter, scope 

and extent o f  the exem ption  from  taxation  granted to 

the M orris and Essex R ailroad  C om pany, w hich is, 

“ that as soon as the railroad, w ith  its appendages, 

shall be  finished so as to b e  used, the president and 

treasurer o f  said com pan y shall file, under oath or 

affirm ation, a statem ent o f  the am ount o f  the cost of 

said road, including all expenses, in the office o f  the 

secretary o f  state.” The railroad and its appendages, 

and the said road so specified, are necessarily the rail-

road authorized to b e  constructed b y  section 6 o f  the 

charter, to wit, the railroad from  the village o f  Morris-

tow n to  intersect w ith , the railroad o f  the Newr Jersey 

R ailroad  and T ransportation  C om pany at N ew ark or
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Elizabeth, in the county o f  Essex, no other road being  

authorized or m entioned in the charter. A nd section 

15 farther declared that “  as soon as the net proceeds 

of said railroad shall am ount to seven per centum  

upon its cost, the said corporation  shall p ay  to  the 

treasurer o f  this state a tax  o f  one-ha lf o f  one per 

centum on the cost of said road, to  b e  paid  annually 

thereafter on the first M onday in January o f  each 

year.” N oth in g  can b e  clearer than that this lim ita-

tion o f taxation  is clearly declared to b e  in respect to 

the road, and the cost o f  the road aforesaid from  M or-

ristown to N ew ark, the on ly  road and the only subject- 

matter then presented to the attention  and considera-

tion o f the State. But it m ay b e  said that the proviso 

following was intended by  the State to  extend the lim i-

tation o f taxation  so as to effect and include all other 

roads, appendages and property  w hich the M orris and 

Essex R ailroad C om pany m ight thereafter b e  author-

ized to construct or acquire. The language o f  the 

proviso i s : “  Provided, that no other tax or im post 

shall be levied or assessed upon the said com p an y .” 

The defendants in error contend that this proviso is to  

be construed as though its words were as fo llo w s : 

“  Provided, that no other tax  or im post shall be  levied 

or assessed upon the said com pan y in respect to the 

aforesaid road w ith  its appendages, or in respect to any 

other roads w ith  their appendages or any other p ro p -

erty which the said com pany m ay be  hereafter author-
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ized to construct or a cqu ire .” It is obv ious that such 

construction  would, by  pure im plication , fix  the State 

w ith  an intent to perpetually  alienate its pow er of 

taxation  over an indefinite num ber o f  roads, an amount 

o f  property  not then existing and not then contem pla-

ted, either b y  the State or b y  the M orris and Essex 

R ailroad  C o m p a n y ; it w ould b e  necessary, in such 

construction, to assume that the State, in 1835 , con-

tem plated  the authorization  o f  the construction  by 

this com pany o f  a further road from  M orristow n to  Phil- 

lipsburg, and of a further road from  N ew ark  to H obo-

ken, and o f  a branch  road from  D en ville  v ia  D over, Boon- 

ton and Paterson to H oboken , w ith the other branches 

since authorized to  be  constructed  b y  said com pany, 

such an assum ption w ould be a v io lation  o f  truth and 

would be  a subversion o f  every canon o f  construction 

respecting grants o f  sovereign prerogatives b y  the State, 

and, i f  adopted b y  the jud iciary , w ou ld  b e  a ready 

means o f stripp in g  the State o f  a great portion  o f  its 

taxin g  pow er. W e contend that the exact and 

express requirem ent o f  the grant in this proviso, con-

strued strictissimi ju ris , requires that the proviso, in 

question should be  construed as fo llow s: “ Provided, 

that no other tax or im post shall b e  levied or assessed 

upon the said com pan y in respect to the railroad with 

its appendages, authorized to  b e  constructed b y  this 

act, or the property  authorized to b e  acqu ired  b y  this 

act, or the rights, privileges and franchises granted by
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this a d ” It was that railroad property , appendages and 

franchises w hich were then the subject-m atter considered 

by the State, and o f  the grant o f  the proviso. N o  other 

road, no other property , no other franchise cou ld  have 

been intended b y  the State, nor is there any lim it c o n -

tained in the charter that at that tim e the State con -

templated the possib ility  o f  m aking farther grants o f  

roads, franchises or pow er to acqu ire other property  

to the M orris and Essex R ailroad  C om pany ; and it is 

axiom atic that the parties to  a contract, the subject- 

matter o f  w hich is expressed in the contract, are to b e  

considered as con tractin g  in respect on ly  to the de-

clared subject-m atter thereof. I f  then the exem ption  con -

tract contained in this proviso is to be  extended to other 

roads, p roperty  and franchises than those expressed in 

this charter, the intent o f  the State to extend the 

grant m ust be  found in some other enactm ent.

3. It is certain that there is no express extension o f  

this exem ption  to b e  found clearly expressed or neces-

sarily im plied in any one o f  the supplem ents to the 

charter o f  1835 , authorizing the construction  o f  addi-

tional roads or branches. The supplem ent o f  M arch 

2d, 1836, section 2, (P . L . of 1836, page 223,) author-

izes the construction  o f  a branch  railroad or railroads 

from the m ain road to B oonton  or Pow erville , 

and also branches from  D enville, R ockaw ay and 

Dover to the m ain road, and accom panies this
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grant o f  pow er to  construct said roads w ith the 

fo llow in g  grant o f  franchise : “ A nd to  enable 

said com pan y to eifect the ob jects before ex-

pressed, they are hereby invested w ith all the rights, 

pow ers and privileges given and granted b y  the afore-

said act entitled ‘A n  act to incorporate  the M orris and 

Essex R ailroad C om pany,’ and said com pan y shall be 

subject to  all the restrictions, lim itations, conditions 

and provisions in the said act contained, in the same 

m anner and to the same eifect as i f  the said company 

had been  orig inally  authorized b y  said act to  construct 

all or any o f  the before-m entioned roads.” Substan- 

tially  the same clause is contained in the supplement 

o f  1851, (P . L ., 1851, page 28,) and in the supplement 

o f  1854, (P . L ., 1854, page 260,) and in the supple-

m ent o f  1855 , (P . L., 1855, page 177,) and in the sup-

p lem ent o f  1865 , (P . L., 1865, page 555,) and in the 

supplem ent o f  1867 , (P . L., 1867, page 145,) and in 

the supplem ent o f  1871 , (P . L ., 1871, page 588,) and 

in the supplem ent o f  1873, (P . L ., 1873, page 1348) 

all w hich  supplem ents authorize the construction of 

additional roads or branches by  the M orris and Essex 

R ailroad C om pany, and it is believed that a l i k e  clause 

is contained in every other act, i f  any there be, which 

authorizes that com pany to  construct additional roads 

or branches.
It w ill b e  observed that the clause in question ex-

pressly declares that the grant o f  the “  rights, powers
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and p r iv ileg es” contained in the orig inal charter is 

made w ith the sole intent “  to enable said com pan y to 

effect the ob jects before expressed,” to w it, the construc-

tion and operation  in each instance o f  the additional 

road or branch  authorized to be constructed. A nd it 

will also be observed that the grant is expressly lim ited 

to u the rights, powers ayid privileges” granted b y  the 

original charter, and that b y  such expressions it ex -

cludes the “ immunity from  taxation.”  The authorities 

heretofore cited in this brief, and p articu larly  the case 

of “  The Chesapeake Railroad Company v. Miller,” 

(114 U. S., page 176,) expressly decide that an exem p-

tion from  taxation  is not granted b y  a fresh grant o f  

11 all the benefits, rights, franchises, privileges and prop­

erty" conferred upon a corporation  by  a  form er ch a r-

ter ; and it is subm itted  that these decisions, and the 

application o f  the rule o f  strictissimi ju ris  to  the con -

struction o f  this clause, absolutely determ ine that the 

State expressed no intent thereby to  extend the exem p-

tion from taxa tion  contained in the original charter to 

the various additional roads authorized to be con -

structed b y  the above-m entioned  supplem ents.

It m ay b e  contended that b y  the word provisions in 

the follow ing phrase in the clause— “ subject to all the 

restrictions, limitations, conditions and provisions in the 

said act contained ” — the State intended to include 

in the w ord  provisions the proviso o f  section 15 

of the charter, b u t such contention  is w ithout founda- 
7 g
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t io n ; first, because the phrase is, in  itself, a  limitation 

o f  the pow ers and privileges granted b y  the clause; 

and, second, because the word 'provisions w ill never be 

construed into the w ord proviso, unless such proviso 

shall b e  a restriction o f  some antecedent grant or right 

conferred b y  the act. It could  not be  pretended that 

the w ord “  provisions,” used in this connection , clearly 

and w ithout doubt, construed strictissimi ju r is , de-

clares an express intent to exem pt the new ly author-

ized roads from  taxation .

It m ay b e  contended, also, that the proviso  to sec-

tion  2  o f  the supplem ent o f  M arch 6, 1855 , (P . L ., 

1855, page 117,) does declare the intent o f  the State to 

extend the exem ption  from  taxation  contained in sec-

tion  15 o f  the original charter to  the new  roads author-

ized b y  that supplem ent and the antecedent supple-

m ents. I f  the contention  were true it w ould  extend 

only to  the branch  roads authorized to  b e  constructed 

b y  the supplem ent o f  1836 , b u t that the proviso in 

question cannot be  construed to extend the exemption 

from  taxation , is p la in  upon  reading it. The words of 

the proviso are as fo llow s: “ P rovided  nevertheless, 

that nothing in  this act shall b e  taken or construed to 

exem pt or release the said M orris and Essex Railroad 

C om pany from taxation  on their said road, as cpnstruc- 

ted under the orig inal act to w hich this is a supple-

m ent, or on the continuations o f  the said road, as con-

structed under and b y  virtue o f  the several supple-
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merits to the said orig inal act, or on the branch  road 

permitted to b e  constructed under and b y  virtue o f  

this act, accord ing  to the true 'in ten t and m eaning o f  

the said orig inal act and o f  the several supplem ents 

thereto.” It is obvious that this proviso was not in -

tended to  enlarge the exem ption  from  taxation  con -

ferred b y  the prov iso  o f  the orig in al charter. It neither 

expresses any such intention  nor can any such inten-

tion be derived from  its language b y  necessary im p li-

cation ; on the contrary, it expressly declares that no 

such construction shall b e  p laced  upon  the supplem ent 

(which authorizes the construction  o f  a branch  road to  

Phillipsburg) as to  exem pt or release the M orris and 

Essex R ailroad C om pany from  taxation  on the original 

road, save as expressed in the orig inal charter, and 

that the new ly authorized roads should b e  taxed  a c-

cording to the true intent and m eaning o f  the several 

supplements respectively  authorizing their construc-

tion.
■*L

This construction  o f  the proviso in the act o f  1855 , 

was, w ithout, d ou b t the construction  p laced thereon b y  

both the State and the M orris Essex R ailroad C om -

pany, for the purpose o f  exem ptin g  the p rop erty  o f  

that com pany, including  its additional roads and other 

property w hich it had been authorized b y  the supple-

ments theretofore enacted to construct and acquire. 

That com pany requested and the State enacted the 

supplement o f  M arch 5 th r 1867 . (P . Z ., 18671 page
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the com pany to w iden its m ain line (which originally 

was authorized to be  sixty-six  feet in w idth, and by 

the supplem ent o f  1 8 5 4  was widened to ninety-nine 

feet, as far as the Passaic river,) to the extent o f  eight 

rods beyond its present or authorized w idth, thus au-

thorizing the acquisition  o f  some fifteen hundred addi-

tional acres o f  land, and the third section o f  the sup-

plem ent did expressly enact that no tax  should be 

im posed upon  any p roperty  purchased, held or used 

by  the com pany, excep t the tax  o f  one-ha lf o f  one per 

centum , which, by  the said charter and the supplem ent 

thereto o f  M arch 23d, 1865 , was required to be  paid 

b y  said com pany in lieu o f  all other taxes. This is 

the on ly  act o f  the legislature o f  this State which ex-

tended the exem ption  from  taxation  granted to the 

com pan y b y  section 15 and the proviso thereof in the 

original charter, and this act did  unquestionably so 

extend that exem ption  ; b u t this act was a purely 

gratuitous grant on the part o f  the State and possesses 

none o f  the qualities or characteristics o f  a contract, 

and was therefore, b y  the general act concern ing  cor-

porations o f  1846 , alterable, am endable or repealable 

at the discretion o f  the legislature. There w ould have 

been  no necessity for passing this act had there been 

any force w hatever in the contention  that either sec-

tion 15 o f  the orig inal charter and the prov iso  there-

in, or the act o f  1855  exem pted the additional roads
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plements from  taxation , and the request for its passage 

by the com pan y and its passage b y  the State, are 

plenary evidence that theretofore no sueh exem ption  had 

been granted. This act o f  1867  rem ained in forcb 

until the passage o f  the acts for the taxation  o f  

railroad com panies passed in 1873, 18 76  and 1 8 84  ; 

even this act o f  1867  did not exem pt from  taxation  

railroads constructed or lands acqu ired  after its 

passage. But at all events it rem ained in  force only 

until the passage o f  the act o f  1873 , w hen it was un-

doubtedly repealed b y  the general act for the taxation  

of railroad com panies.

Little v. Bowers, 17 Vr., 300.

It w ill be  observed that none o f  the supplem ents 

authorizing the a cqu irin g  o f  land for stations and ter-

minal facilities p u rp ort to extend any grant o f the 

original charter to such lands, either b y  w ay o f  em i-

nent dom ain or o f  exem ption  from  taxation , or in fact 

any other p ow er or priv ilege granted b v  the original 

charter excep tin g  the pow er to acqu ire  or hold lands. 

The com pany, b y  section 4  o f  the act o f  1838 , (P . 

L •> 1838, page 1 2 5 ) was authorized “  to purchase and 

hold land not exceed ing  five acres at either term inus 

or at any interm ediate p o in t,”  and b y  an act approved  

March 6th, 1877 , entitled “ A n  act concern ing  railroad 

corporations,” (P . Z ., 1877, page 4 8 )  any railroad
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corporation  ow n ing or operatin g  a railroad in this 

State, was authorized to acqu ire  land w ithout limita-

tion, adjoin ing their road, as in  the judgm ent o f  the 

directors o f  the com pan y the exigencies o f  business 

m ight demand, for the erection  o f  freight and passenger 

depots and all other legitim ate purposes o f  said com-

pany. But such com panies were proh ib ited  from ac-

qu iring  m ore than one hundred feet o f  additional width 

for the m ain road. U nder these tw o acts the defend-

ants in error have acquired  vast quantities o f  land 

a long their m ain track  and at their term ini, o f  the 

value of* m any m illions o f  dollars, and all o f  which, 

it is subm itted, are taxable , there be in g  no intim ation 

w hatever in either o f  these acts o f  any intention on 

the part o f  the State to  exem pt the same from  taxa-

tion  ; and it is subm itted that there is no m ore reason 

for exem ptin g  the term inal p rop erty  o f  these com-

panies from  taxation  under the act o f  1 8 8 4  than exists 

for exem pting  the like property  o f  the W est Shore 

R ailroad  C om pany, the Erie R ailroad C om pany, the 

L eh igh  Y a lley  R ailroad C om pany, the Pennsylvania 

R ailroad C om pany, or the C entral R ailroad Company 

o f  N ew  Jersey, or the like p roperty  o f  any other rail-

road com pan y in the State.

4. There rem ains to b e  determ ined w hat property 

was intended to b e  included w ith in  the term  “ the rail- 

road ” as used in section 15 o f  the original charter of
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1835, upon the cost o f  w hich  the tax  o f  on ed ia lf o f  one 

per cent, was to be  annually paid. The contention  o f  

the defendants in error is, that the State intended 

thereby on ly  the bare em bankm ent, ties and rails, 

which constitute strictly  the ra ilro a d ; in other words, 

they contend that the term  is to b e  construed in the 

strongest possible m anner in their favor and accord ing 

to its strict technica l m eaning, so that the grant o f  ex -

em ption from  taxation  m ay be  w idened to its utm ost 

extent, and the State be deprived  to the utm ost extent 

o f its pow er o f  taxation . To p lace  such a construction  

upon the term  w ould b e  to v iolate the canons o f  con -

struction heretofore cited, and to srnerch intendm ent to 

the utmost extent in favor o f  the com pan y and against 

the State. The reverse o f  this is the duty o f  the court, 

and it is subm itted that b y  the term  “  railroad,”  as used 

in the section, the State intended to tax that com -

pleted, entirely fitted and used for the transportation 

of freight and passengers, which, when so com pleted  

and used, should be  enabled to earn a profit upon  its 

cost through the exercise o f  the franchise o f  taking 

tolls for such transportation . F or  it is declared in 

section 15, that the railroad which earned net proceeds 

upon its cost, should be  taxed at the rate o f  one-ha lf d f 

one per cent, as soon as such net proceeds am ounted 

to seven per cent, upon its cost. It is obvious 

that the bare em bankm ent, ties and rails could 

earn nothing, and could, therefore, never be  tax -
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able  upon  the narrow  construction  contended for 

b y  the defendants in error, and that therefore 

such construction  is w holly  in ad m issib le ; it  is also 

obvious that net proceeds out o f  the tolls from 

transportation  could  only be earned b y  the use of a 

com pleted  entirety, to  w it, em bankm ent, rails, ties, 

&c., and the equipm ent, machines, engines, wagons, 

&c., authorized b y  section 10 o f  the charter, to be pur-

chased b y  the com pan y for the purpose o f  exercising 

the franchises o f  transporting passengers and freight 

and taking tolls for such transportation . This com-

pleted  entirety, cap ab le  o f  earning net proceeds, and 

cap ab le  therefrom  o f  pay in g  the taxes im posed, was 

the ob ject o f  taxation  intended b y  the State in the en-

actm ent o f  section 1 5 ;  such a construction  gives a 

m eaning to the term  w hich is consonant w ith the 

m eaning attached thereto, in the com m on use o f  the term 

b y  the com m on p u b lic— when w e speak o f  the “  Penn­

sylvania railroad ”  w e mean, and our hearers under-

stand us to m ean the road, as it is daily  v isib le to all 

in  its ordinary and accustom ed use, com pleted  with 

track, engines and c a r s ; i f  one should tell another 

that the R eading R ailroad C om pany had bought the 

“  Central railroad,” it  w ould b e  understood that the 

track, locom otives and cars had been purchased, and 

n o  one w ould understand that the R eading Railroad 

C om pany had bou gh t only the tracks o f  the Central 

railroad. It is subm itted that this com m on meaning
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o f the term “  railroad ”  should b e  given to  the 

term as used in section 15, and such m eaning w ould 

conform to that line o f  cases w hich  decide that 

for the purposes o f  taxation  a railroad, includ-

ing all its p roperty , its right o f  way, rails, switches, 

depots, engine houses and m achine shops, &c., is 

an entirety, and the fair m eaning o f  the section 

is that the tax  im posed thereby was a  tax  upon 

this entirety. It w ill b e  understood that w e are 

not contending that the equ ipm ent o f  a railroad is 

included in  the term  appendages, b u t that it is in -

cluded in the phrase “  railroad earning net proceeds,” 

and we do not, therefore, ask this court to  overrule 

those decisions o f  the Suprem e C ourt o f  the State 

which hold that equ ipm ent is not included w ith in  the 

term “  appendages.”  W h at w e do contend is that the 

fair construction o f  the section w ill not justify  this 

court, under the established canons o f  construction , in 

holding that the State intended, beyond any reasonable 

doubt, to exem pt the equipment o f  the defendant in 

error from  taxation . This is not a sm all matter, for 

that equipm ent now  am ounts to  thirteen m illion  one 

hundred and eighty-seven thousand four hundred and 

forty-four dollars ($ 1 3 ,1 8 7 ,4 4 4 .) Unless it clearly ap -

pears by  section 15, construed m ost strongly strietissimi 

juris  and m ost strongly against the com pany, that this 

vast am ount o f  p rop erty  is expressly exem pted from  

taxation, there is no such exem ption  and it must be  
8 g
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taxed as part o f  the railroad o f  the defendants. If 

there b e  any d ou bt as to the exem ption , the decision 

m ust b e  in favor o f  the State.

5. It m ay possib ly  be  contended on the part o f  the 

defendants in error, that the exem ption  from  taxation 

granted by  section 15 aforesaid o f  the orig inal act of 

incorporations was intended to b e  extended b y  the 

contract o f  M arch 23d, 1865  (P .  L ., 1865, page 555,) 

and that the exem ption  is thereby extended to em-

brace  all railroads authorized to  b e  constructed by 

antecedent supplem ents and b y  the supplem ent of 

1865 , b u t such contention  is not m aintainable, the 

act in question  neither expresses nor intim ates any 

intent on the p art o f  the State to m ake any other 

change in  the orig inal con tract o f  exem ption  than a 

change in  the tim e when the paym ent o f  the tax im-

posed b y  the orig inal act should beg in . The section 

in question is section 3 o f  the act, w hich enacts as 

fo llo w s : “  That the tax  o f  one-ha lf o f  one per cent.,. 

p rov ided  b y  the said orig inal act o f  incorporation  to 

b e  paid  b y  the said com pan y to  the State whenever the 

net earnings o f  the said com pan y am ount to seven per 

cent, on the cost o f  the road, shall b e  paid  at the ex-

p ira tion  o f  one year from  the tim e w hen the road of 

the said com pan y shall b e  open  and in use to Phillips- 

burg, and annually th erea fter; w hich tax  shall be in 

lieu and satisfaction o f  all other taxation  or imposi-
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tion whatsover, b y  and under the authority  o f  this 

State or any law  t h e r e o f a n d  it is qu ite  clear that 

such was the construction  p u t upon this con tract b y  

the Federal Suprem e C ourt w hich im posed the con -

tract upon the State. Said Justice M iller, in p ro -

nouncing the op in ion  o f  t h a t ‘ court and defining the 

contract adjudged to have been entered in t o : u The 

legislature said i f  you  w ill consent to pay  the one-ha lf 

o f one per cent, tax  as originally agreed, and com m ence 

to do this w ithin  one year o f  the tim e when the road 

shall be opened and in use to  Phillipsburg, w e w ill au-

thorize an increase o f  ten m illions o f  your cap ita l stock, 

and the franchises you  seek as to the branch  roads, and 

will agree that the tax  shall be  fixed at one-ha lf o f  

one per cent. There was a subject o f  disagreem ent 

adjusted, additional rights granted, and tax  fixed both  

as to its rate and the tim e o f  com m encem ent.”  A nd  it 

is subm itted that the court thereby defined the contract 

which it fixed upon  the State to  be  the original agree­

ment set forth in section 15 o f  the orig inal act o f  

1835, the legal subject-m atter and lim it o f  wThich was 

the road and its equipm ent, w h ich  was authorized b y  

said original act o f  incorporation , to w it, the railroad, 

including its equipm ent, extending from  M orristow n to 
Newark.

6. As to that portion  o f  the road o f  the M orris and 

Essex R ailroad C om p an y  w hich  extends from  N ew ark
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to H oboken , it was originally  constructed b y  the H obo-

ken L and  and .Im provem ent C om pany, under authority 

conferred upon  that C om pany b y  a supplem ent to its 

charter, passed M arch 8th, 1 860 . (P .  L ., 1860, page

213.) By the thirteenth section o f  that supplement 

this railroad was subjected to an annual tax  o f  one- 

h a lf o f  one per centum  on the cost o f  said road, and 

was subject to no other tax  or im post. But, by  the 

fourteenth section o f  said supplem ent, the legislature 

reserved the pow er to alter, am end or repeal this act 

at any tim e. It w ill b e  observed that this was an en-

terprise w h olly  separate and independent o f  the rail-

road scheme o f  the M orris and Essex R ailroad Com-

pany, and having no connection  therew ith. The prop-

erty com posing this railroad, includ ing  its franchises, 

term ini, road, equipm ents and all its other property, 

although tem porarily  subjected to an annual tax of 

one-half per cent, upon its cost, was assessable at the 

pleasure o f  the legislature b y  any general act passed 

for that purpose, im posing upon it the same equal 

burden o f  State and loca l taxation  w hich should he 

im posed upon the franchises and property  o f  the other 

railroad corporations ow n ing and operatin g  railroads 

in the State. There can b e  no pretence that there ex-

isted any contract betw een the State and the Hoboken 

L and  and Im provem ent C om pany, exem pting  this 

railroad horn N ew ark  to H oboken , or its franchises, 

equ ipm ent and other p roperty  from  taxation . By an
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act passed A p r il 12, 1864 , (P . L ., 1864, page 710,) 

the Morris and Essex R ailroad  C om pany was author-

ized to purchase from  the H oboken  L an d  and Im prove-

ment C om pany this railroad and its lands, franchises and 

property, and to hold and enjoy the same as fu lly  and 

beneficially as i f  acqu ired  under the charter o f  the M or-

ris and Essex R ailroad  C om pany or any o f  the supple-

ments thereto, and subject to  no greater lim itations or 

restrictions than are contained in the said charter and 

supplements, and also as fully as the same were held 

and enjoyed b y  the H oboken  L an d  and Im provem ent 

Company. It is obvious that the declared intent o f  

this act was to  vest in  the M orris and Essex R ailroad  

Company on ly  the franchises and p roperty  o f  the H o -

boken L and  and Im provem ent C om pany pertain ing to 

the railroad in question, and not to grant therew ith 

any exem ption  o f  the said p roperty  and franchises 

from equal taxation  w ith  the franchises and p roperty  

of other railroads. There is no word or phrase in the 

act o f 1 8 6 4  w hich  is apt or sufficient to im port a 

grant o f  exem ption  from  taxation , b u t the words o f  

the act, construed accord ing  to  the settled canons o f  

interpretation, p la in ly  express the intent o f  the State 

to retain this large am ount o f  taxab le  property  w ithin 

the control o f  the taxin g  pow er o f  the State. N o  court 

could venture to adjudge that these franchises and p ro p -

erty were, beyond  reasonable doubt, exem pted  from  

taxation, or that either o f  the acts o f  1860  or 1 8 64
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clearly express the intent o f  the State to  grant such 

exem ption . This railroad property  o f  the Hoboken 

L and and Im provem ent C om pany, before its transfer as 

aforesaid, was assessable on ly  b y  force o f  the thirteenth 

section o f  the act o f  1860 . Its assessable character 

was stam ped upon it b y  that section and section 14, 

m aking it am endable or repealable at w i l l ; and after its 

transfer it did not lose this stam p, nor becom e assessa-

ble  under section 15, o f  the charter o f  the M orris and Es-

sex R ailroad C om pany. It rem ained, as to its taxable 

character, w holly  separate from  the railroads and other 

p rop erty  acquired  b y  the M orris and Essex Railroad 

C om pany b y  its charter and the supplem ents thereto. 

N or can it be  pretended that this vast am ount o f rail-

road property  and this va luable  franchise granted to 

the H oboken  L and  and Im provem ent C om pany, and 

subject to the State’s pow er o f  taxation , was withdrawn 

therefrom and perpetually  exem pted from  taxation  by 

force o f  the contract contained in the act o f  1865 . The 

subject-m atter o f  the last-nam ed act was the railroad 

and franchises granted to the M orris and Essex Rail-

road  C om pany, and authorized to be  constructed by 

that charter. The act o f  1865  is to be  read in connec-

tion  only w ith the charter o f  1 835 . It is apparent 

that that act and the contract therein contained, was 

not intended b y  the State to com prise the separate 

railroad franchises and p roperty  acquired  b y  the Mor-

ris and Essex R ailroad C om pany under the authority
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of the act o f  1864 . The railroad from  N ew ark  to  H o -

boken was not an extension or continuation o f  the 

Morris and Essex railroad, or acquired  b y  the exercise 

of any franchise granted to the M orris and Essex com -

pany, but was a separate, independent and existing 

property, acquired  b y  the exercise o f  the franchises o f  

the H oboken L and  and Im provem ent C om pany, from 

which the State was entitled to  derive large annual 

revenues b y  taxation  in perpetuum , and it w ould b e  

violative o f  com m on sense to im pu te to the State any 

intention gratuitously  to  exem pt it from  taxation  b y  

force o f  any language contained in the act o f  1865 . 

It cannot b e  adjudged that it is beyond reasonable 

doubt that such was the intent o f  the State, and that 

such intent is clearly  expressed in the act o f  1865 . It 

is subm itted, therefore, that beyond d ou bt the rail-

road from N ew ark  to H oboken, and the franchises and 

property pertain ing  thereto, are taxab le  under the act 

of 1884, w hich  clearly  repealed section 18 o f  the 

charter o f  the H oboken  L and  and Im provem ent C om -
pany.

In conclusion, it is subm itted : First. That the as-

sessment now  before the court is valid  as against 

the Delaware, L ackaw an na and W estern R ailroad  

Company, and that no exem ption  from  taxation  in 

respect thereto was acquired  b y  that com pan y b y  

force o f the act o f  1869  ; and Second, that i f  such ex -
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em ption  was acquired , its utm ost extent, b y  force of

the act o f  1865 , was to  exem pt only the railroad au-
\

thorized to  b e  constructed from  M orristow n to Newark,

or, at the furthest, from  P h illipsbu rg  to N ew ark.

tz is '& e i'

Counsel.
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Bedle, M uirheid & M cG ee,, p ray  that the assessment of 

taxes against the M orris and Essex R ailroad  Company, 

p u rp ortin g  to have been  m ade under a provision  of an 

a ct for the taxation  o f  railroad and canal property, 

approved  A p r il 10th, 1884 , and brou gh t up  for review 

under a w rit o f  certiorari, m ay be  set aside and for 

nothing holden, and assign am ong other reasons the 

fo llo w in g :

First. Because the w hole assessment aforesaid, and 

every part thereof, and all the proceedings o f  the said 

Board w ith  reference thereto, are unconstitutional, 

illegal and void, and, especially, because they are in 

• v iolation  of, and con trary  to, the con tract or contracts 

w ith  the State o f  N ew  Jersey under the follow ing acts 

o f  the legislature o f  that State. [Then follow s a list 

em bracing  tw enty acts o f  the legislature in reference to 

the M orris and Essex R ailroad  C om pany.]

The taxes com plained  o f  were im posed under an act 

for the taxation  o f  railroad and canal property, ap-

proved A p ril 10  th, 1884 .

It is claim ed that the M orris and Essex Railroad 

C om pany has an irrepea lab le  con tract w ith  the State, 

w hich  exem pts that com pan y from  all assessments 

under the act referred to. Mr. Bedle, in his special 

b r ie f subm itted to  the Suprem e Court, m ade the point 

in the follow ing w ord s:

“ The charter and the various acts affecting the 

M orris and Essex railroad were referred to in the
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original return to the Board and in the com plain t 

against the assessment on pages 30  and 32  o f  the re-

turn to the w rit o f  certiorari. The con tract in p articu -

lar is contained in the orig inal charter, Laws of 1835, 

page 29, sec. 15, also Laws of 1865, page 555, and the 

assent thereto b y  the com pan y in the Laws of 1865, 

page 961, and the Laws of 1867, page 144. The exem p-

tion o f  the M orris and Essex from  the assessment in 

question is res adjvdicata. State v. Yard, 95 U S . ,  

page 104, and Little, Receiver, v. Bowers, 17 Vroom, 
page 300.”

The claim  is, therefore, that the w hole assessment 

against the M orris and Essex com es under that de-

cision, and is unconstitutional and illgal.

Justice M iller, in delivering  the op in ion  o f  the court 

in State v. Yard, s a id : “  The single question, therefore, 

for our consideration , is whether the act o f  .M arch 23d, 

1865, and its accep tan ce  b y  the M orris and Essex 

Railroad C om pany, constitutes a contract w hich could  

not be im paired  b y  any subsequent legislation o f  the 

State. The C ourt o f  Errors decided that while the act 

of 1865 was a contract, it m ust be  taken in connection  

with other legislation  o f  the State on that subject, b y  

which the legislature reserved the right to alter and 

amend the contract, and that this right entered into 

and becam e a p art o f  i t ; therefore, the exercise o f  

this right did  not im pair its ob ligation . The solution 

of the question  here presented m ust depend, first,



4

u p on  the in qu iry  in to the supposed reservation tíf 

pow er, and secondly, in to  the essential character of 

the con tract o f  1 8 6 5 .”

It w ill b e  noticed  that the casé relied upon  by  the 

counsel for the prosecutors does n ot construe the con-

tract said to  b e  contained  in  the act o f  18 65  ; it sim-

p ly  holds that w hatever that con tract m ight have been, 

the legislature cou ld  not a lter or repeal it.

Justice M iller, how ever, describes the contract iti 

another p art o f  the op in ion  as follow s : “  The legisla-

ture said, i f  you  w ill consent to  p ay  the one-ha lf o f one 

per cent, tax  as orig in a lly  agreed, and com m encé to do 

this w ith in  one year from  the tim e the road shall be 

open  and in use to P h illipsbu rg , w e w ill authorize an 

increase o f  ten m illions o f  you r cap ita l stock, and the 

franchises you  seek as to  the branch  roads, and will 

agree that the tax  shall b e  fixed at on e-h a lf o f  one per 

cen t.”

It is subm itted—

F irst.— That the privilege, exem ption  or  immunity 

from  taxation  contained  in  the act o f  1865 , did not 

em brace p roperty  acqu ired  subsequent to  the date of 

the contract, beyond  the lim itation  contained therein.

Second.— That the im m unity  from  taxa tion  contained 

in  the act o f  1 865 , did not pass to  the D elaw are, Lack-

aw anna and W estern R ailroad  C om pany, lessees.
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On page 5 4  o f  the case w ill b e  found a stipu lation  

between the counsel, w h ich  provides that the testim ony 

shall not b e  used for pürposés o f  m aking any cla im  on 

the subject o f  valuation  on  either side for any reduc-

tion or increase thereof b y  the court itself, b u t in case 

the court should b e  o f  op in ion  that the said Board, on 

the subject o f  valuation , ( if  that becom es a question  in 

the case), m ade any m istake or error in p rin cip le  or 

method in reference thereto, that any correction  neces-

sary or p rop er  b y  reason thereof, shall b e  referred to  

the State Board for correction  instead o f  having the 

court to m ake any estim ate thereon.

Testimony was taken, how ever, for the purpose o f  

showing a pp rox im ately  the p rop ortion  of the p roperty  

which had been  acqu ired  b y  the com pan y since the 

lease to the D elaw are, L ack aw an n a  and W estern R a il-

road C om pany in  1 869 .

It appears b y  the return m ade to  the C om ptroller 

by the State B oard o f  Assessors, D ecem ber 1st, 1884 , 

of the assessed valuation  o f  the p roperty  o f  the M orris 

and Essex R ailroad  C om pany, that the valuations w ere 

as follows :

Assessed valuation  o f  m ain stem, $ 1 0 ,0 9 1 ,9 0 7  2 4  

Assessed valuation  o f  tan gib le  personal

property, 2 ,8 2 8 ,2 7 0  97
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Assessed valuation  o f  real estate used 

for railroad purposes, other than 

m ain stem, $ 6 ,6 4 5 ,4 9 2  54

Total valuation  o f  real and per-

sonal property , $ 1 9 ,5 6 5 ,6 7 0  75

Assessed valuation  o f  franchise, 10 ,450 ,000  00

A ggregate assessed valuation , $ 3 0 ,0 1 5 ,6 7 0  75 

On page 14  o f  the testim ony on file in the clerk’s 

office, E dlow  W . H arrison says : The am ount o f  prop-

erty acquired  subsequent to  the m aking o f  the lease is 

abou t on e-h a lf the p rop erty  now  in their possession. 

On page 10 he says: The approx im ate  

increase o f  the real estate o f  the M or-

ris and Essex railroad betw een D e -

cem ber, 1868 , and January  1st,

1884 , is $ 7 ,7 7 5 ,0 4 3  27

On page 69 o f  the R eturn the tangi-

b le  personal p roperty  w hich  is used 

b y  the L ackaw an na road, is as-

sessed at 2 ,828 ,270  97

W h ich  w ould  m ake the tota l va lue o f

subsequently acqu ired  property , $ 1 0 ,3 0 3 ,3 1 4  24 

D edu ct the valuation o f  franchise from 

the w hole assessment, and w e have
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the assessment on real estate and tan­

gible property, $ 1 9 ,5 6 5 ,6 7 0  75

Deduct increase since D ecem ber, 1868, 1 0 ,6 0 3 ,3 1 4  2 4

Assessment on p roperty  acquired  

before the lease, $ 8 ,9 6 2 ,3 5 6  51

So that ’w e have it in evidence that 

the D elaw are and L ackaw an na 

property  subsequently acquired is $ 1 0 ,6 0 3 ,3 1 4  2 4  

The Morris and Essex p roperty  is 8 ,9 6 2 ,3 5 6  51

Total assessment w ithout franchise, $ 1 9 ,5 6 5 ,6 7 0  75

So that the app rox im ate  sum m ary o f  the p rop or-

tion o f  p roperty  acqu ired  b y  the D elaw are, L a ck a -

wanna and W estern R ailroad C om pany, since leasing 

the Morris and Essex railroad, m ade b y  Mr. H arrison, 

is below  the am ount as it really i s ; and it is beyond  

question that m ore than on e-h a lf o f  the p roperty  used 

by the L ackaw an n a  com pan y, in operatin g  the M orris 

and Essex road, has been  acqu ired  b y  the lessee since 

the date o f  the lease.

It w ill also b e  observed that all the p rop erty  ac-

quired subsequent to A pril, 1869 , was p roperly  a c -

quired subsequent to the con tract o f  1865 , and, so 

far as the assessment exceeded the sum lim ited in the 

contract, we insist, was subject to  taxa tion  under the 
act o f 1884.

The act va lidatin g  the lease and contract, w hich



was passed F ebru ary  9 th, 1869 , shows that the Morris 

and Essex R ailroad  C om pan y had, before that time, 

leased its road, p roperty  and franchises to the Dela-

ware, L ack aw an n a  and W estern railroad, a Pennsyl-

van ia  corporation , w h ich  lease was confirm ed by  the 

act referred to.

Justice M iller said that the con tract b y  which a 

State bargained  aw ay her right o f  taxa tion  must be 

clear, and cann ot b e  m ade out b y  dubious implications.

It has been held in our ow n  State that the legisla-

ture cannot divest itse lf or its successors o f  its sover-

eignty, or extinguish  the trusts com m itted  to  its cus-

tod y  fo r  the p u b lic  welfare, and contracts which sus-

pend or lim it for a tim e the exercise o f  that power 

cann ot b e  construed so as to im ply  its abandonment.

It is a w ell-settled rule o f  construction  that public 

grants are b e  construed strictly , and that in all cases 

o f  grants o f  franchises b y  the p u b lic  to  a private 

corporation , any am bigu ity  in the term s o f  the con-

tract m ust operate against the corp ora tion  in favor of 

the p u b l i c ; the corp oration  can take noth ing  that is 

n ot clearly g iven  b y  the act. Delaware and Raritan 

Canal Company and Camden andj Amboy Railroad awl 

2  ransportation Company v. The Delaware B ay Rad- 

road Company, 1 C. E . Green, 821.

The general p rin cip le  undoubtedly  is that a  party 

cla im ing an exem ption  from  taxation  m ust show ¡t. 

It is, therefore, incum bent on the prosecutors to show
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what portion , i f  any, o f  their p rop erty  was exem pt 

from the operation  o f  a general tax  law  a p p lica b le  to 

all other corporations. A nd w hatever m ay b e  said as 

to the exem ption  o f  the p roperty  acqu ired  b y  the 

Morris and Essex under its contract, the question  re-

mains to  be  considered w hether that con tract can  b e  

construed to a p p ly  to  p roperty  subsequently acquired , 

and devoted, perhaps, to  new  and broader schemes 

than existed at the tim e or were contem plated  b y  the 

parties to the contract.

The act provided  that “  the tax  o f  one-ha lf o f  one 

per cent., provided  b y  the orig inal act o f  incorporation  

to be paid  b y  the said com pan y to the State whenever 

the net earnings o f  the said com pan y am ount to seven 

per cent., upon  the cost o f  the road, shall b e  paid  at 

the expiration  o f  one year from the tim e when the 

road o f the said com pan y shall b e  open  and in use to 

Phillipsburg, and annually thereafter, which tax  shall 

be in lieu and satisfaction o f  all other taxation  or im -

position whatever, by  or under the authority o f  this 

State or any law  thereof.”  A ccord in g  to its terms, 

this act was accepted  b y  the com pany.

The first section o f  the act authorized the com pany, 

in com pleting their road and adaptin g  it to  transpor-

tation o f  coal, &c., to  m ake bran ch  roads. The second 

section authorized the m aking o f  new  bridges, and the 

third required the com pletion  o f  the road to Phillips-

burg, and then, on the road so described, as it were, 
2s
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b y  metes and bounds and monum ents, in this act and 

the act to w hich it was a supplem ent, they gave an 

im m unity from  all taxation , ex cep t one-ha lf o f  one per 

cent., on the cost o f  the said road.

The law  w ill not presum e that the legislature in-

tended to deprive the State o f  the p ow er o f  taxation 

on any am ount o f  p roperty  w hich m ight b e  needed in 

the future for the necessities arising from  new alliances 

and connections, or the change o f  business outside of 

the State, because they agreed w ith  a corporation  that 

when it had com pleted  its road accord ing  to the loca-

tion, not to  levy any further tax or im position  on the 

property  thus authorized.

It m ust b e  a sound p rin cip le  o f  law  that that which 

was ultra vires at the tim e the con tract was made can-

not b e  supposed to have been  contem plated  by the 

parties m aking the contract. A nd  i f  subsequent legis-

lation  has authorized new and broader schemes, under 

w hich  additional p rop erty  has been acquired, that a 

new con tract m ust b e  clearly  show n extending the 

provisions o f  the orig inal one to  the altered condition 

o f  affairs, and i f  new  parties are introduced as owners, 

they must also b e  parties to  the new  contract.

The constitutional provision , the statute, and justice 

all require that i f  the M orris and Essex com pany have 

a right to a specific m ethod o f  taxation , it should be as-

certained precisely w hat p ropertv  is covered by that
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right, w hich  ascertainm ent should be  b y  the m achinery 

of the State organized for railroad taxation .

Such questions as these a r ise :

W hat is on e-h a lf o f  one per centum  on the cost o f  

the road ?
Is it p roper that it should b e  ascertained b y  the 

agents o f  the com pany under prin cip les o f  b ook -k eep -

ing which m ay vary w ith  each com pany, and w ith  the 

purpose for w hich the calcu lation  is m ade ?

Is it not the duty o f  the B oard to  ascertain the cost 

in this case as they do the value in  others ?

And in this v iew  o f  the case, can the court do any-

thing bu t send the assessment b a ck  to the Board w ith 

instructions to  fu lly  ascertain the property  upon  w hich 

the tax o f  on e-h a lf o f  one per cent, is to b e  levied, and 

that which, subsequently acquired , is to b e  taxed 

under the law  o f  1 8 8 4 ?

It is m anifest that the claim  o f  the prosecutors that 

the whole assessment against the M orris and Essex 

comes under the decision in  the case o f  The State v. 

Yard, and is, therefore, unconstitutional and illegal, is 

untenable.

In the section o f  the tax  act, under the provisions o f  

which all the proceedings in certiorari are brought, it 

is provided that no w rit o f  certiorari shall b e  granted 

unless the a p p lica n t has app lied  to said Board o f  A s- 

essors as provided  for in this act, to  review  the assess-

ment, upon the ground that they have been aggrieved,



12

and specifying the grievance. U pon  the proceedings 

in  certiorari re lie f m ay b e  had “  as w ell in cases where 

it  is claim ed that the am ount o f  tax  is excessive or in-

sufficient, as in  cases where it is claim ed that the prin-

cip le  upon w hich the assessment is m ade is erroneous.”

N ow  it does not appear that the case as made by 

the prosecutors in certiorari brings before this court, 

either the question  o f  excessive or  insufficient valua-

tion  or o f  erroneous p rin cip le .

It is not show n that the parties are aggrieved in 

this case b y  either one or the other.

The stipulation , to  b e  found on page 5 4  o f  the case, 

provides that the testim ony shall not be  used on either 

side for the purpose o f  m aking any cla im  on the sub-

je c t  o f  va luation  for any reduction  or increase thereof 

b y  the court its e lf ; b u t  that i f  that becomes a question 

in  the cause, and the court should b e  o f  op in ion  that 

the Board m ade any m istake or error in  principle or 

m ethod, in reference thereto, that any correction  neces-

sary or p roper b y  reason thereof shall be  referred to 
the Board.

So it  appears that the valuations m ade b y  the Board 

are in  no w ay disputed b y  the testim ony, nor are the 

p rin cip les  on w hich the assessment was m ade disputed 

b y  the testim ony. The cla im  sim ply  is that the whole 

assessment against the M orris and Essex, under the 

decision in The State v. Yard , is unconstitutional and 

illegal. F rom  w hat has gone before, it  cannot be dis-
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puted that it w ould b e  the duty o f  the B oard to  ascer-

tain the cost in this case as they do  the value in 

others, and as it is in evidence that even i f  the M orris 

and Essex com pan y have a right to a specific m ethod 

of taxation, m ore than on e-h a lf o f  the p rop erty  re-

turned b y  them  has been  acqu ired  since the exem ption  

and is used for purposes not contem plated  in  the act 

of 1865, it w ould undoubtedly  b e  the duty o f  the 

Board to  assess the subsequently acqu ired  p roperty  at 

its true value. A n d  as the presum ption  is in favor o f  

the correctness o f  the assessment, as well .as the p rin -

ciples upon  w hich  it was made, it w ould seem to  be  

impossible for the court, as the case com es be fore  it, 

to do anyth ing bu t g ive  judgm ent for the defendants 

on this certiorari.

IT.

The exem ption  from  taxation  contained in the act 

of 1865 did  not pass to the D elaw are, L ackaw an na 

and W estern R ailroad  C om pany, lessee.

W e insist that the exem ption  or im m unity  from  

taxation granted to  the M orris and Essex R ailroad  

Company b y  the act o f  18 65  was a personal privilege, 

and did not pass to  the D elaw are, L ackaw an na and 

Western R ailroad  C om pany b y  virtue o f  the transfer
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o f  im m unities contained in the lease and ratified by 

the State.
It is well-settled law  that an im m unity  from taxa-

tion  cannot, unless expressly authorized b y  the State, 

pass b y  assignm ent.

There wrere no express w ords in the lease conveying 

the exem ption  o f  the M orris and Essex R ailroad Com-

p an y  to  the D elaw are and L ackaw anna, but, on the 

contrary, the term s used were general, and there was 

added to  them  a d istinct provision  that the latter com-

pan y  should, “ during  the continuance o f  this lease, 

p ay  and discharge all taxes and assessments which are 

or m ay b e  im posed, levied or assessed on any o f the 

p roperty  hereby granted, leased or demised ; or on the 

business, or any o f  the business done, or on the income 

or profits o f  the said bu sin ess; or on the said party of 

the first part, as a corporation , or on any o f  its rights, 

privileges or franchises, b y  the U nited  States, or any 

State, county, tow nship, m unicipal or other authority, 

having legal authority to  im pose, assess, levy and col-

lect taxes, im post or duties.”

It cann ot b e  contended that this clause m eant that 

the D elaw are, L ack aw an n a  and W estern railroad 

should on ly  pay  such taxes as it  was possible for the 

State to  levy against the M orris and Essex railroad 

under its con tract o f  exem ption , because under that 

con tract neither “  business,”  “  incom e,”  “  profit,” 

“  rights,”  “  privileges ” nor “  franchises ” o f  that com-
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pany were ta x a b le ; and because, further, this clause o f  

the lease, proposed  b y  the com pan y and ratified b y  

the State, held the lessee com pan y bound  to pay  taxes 

on these and other form s o f  p roperty , w henever these 

taxes should b e  im posed, levied or assessed b y  any au-

thority “  having  legal authority  to  levy any taxes upon 

any property .”

The lease was m ade on the 10th o f  D ecem ber, 1868, 

and was validated  by  an act approved  F ebru ary  9th, 

1869.

W hen the lease was m ade it was m ade w ithout au-

thority o f  law  ; when it was validated  it was so done 

because o f  a p ositive  agreem ent w ith  the State, that the 

lessee would p ay  all the taxes w hich  the legislature, or 

any other legal authority, having  p ow er to  assess 

taxes, m ight assess.

The lease itse lf was a n ovation — a com plete  extin -

guishment o f  the existence o f  the M orris and Essex 

Railroad C om pany. It surrendered n ot on ly its present 

existence, b u t  such as it m ight have “ b y  virtue o f  all 

and any renewals thereof that m ight at any tim e here-

after be  granted or m ade.”

It was held in the case o f  Black v. The Delaware 

and Raritan Canal Company, 9 C. E . Green, 455 , that 

a lease o f  the corporea l w orks and property  w ith the 

franchises to  other corporations for 999  years, is such 

a novation o f  the undertaking as w ill im pair the o b li-

gation o f  the contract*
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In such a n ovation  any rights prejud icia l to  those 

o f  the State m ust b e  specifically  granted, and cannot 

b e  im plied from  general terms.

In the case o f  Morgan v. Louisiana, 93 U. S., 217, 

it  was held that, upon  a sale o f  the property  and fran-

chises o f  a railroad corp oration  under a decree founded 

upon  a m ortgage w hich, in terms, covers the franchises, 

or upon  a process upon  a m oney judgm ent against the 

com pany, im m unity from  taxation  upon the property 

o f  the com pan y, prov ided  in the act o f  incorporation, 

does not accom pan y the property  in its transfer to the 

purchaser. The im m unity from  taxation  in such cases 

is a personal p riv ilege  o f  the com pan y and not trans-

fe r a b le .

Judge Field, in delivering  the op in ion  o f  the court, 

citin g  as authority, Providence Bank v. Billings, 4 

Pet., 561, and The Delaware Railroad Tax, 18 Wall, 

206 , says : “  A s has often been said b y  this court, the 

w hole com m unity  is interested in retaining the power 

o f  taxation  undim inished, and has a right to insist that 

its abandonm ent shall not b e  presum ed in any case 

where the deliberate purpose o f  the State to abandon 

it  does not ap p ea r.”

In the case o f  Wilson v. Gaines, 9 Baxter, Tenn. 

Rep., page 546, the court held as fo llow s:

11 The w ord 1 exem ption  ’ is not com prehended within 

the words * rights and privileges,’ as app lied  to a cor-

poration  cla im ing a right o f  exem ption  from  taxation
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by virtue o f  a section o f  its charter conferring upon it 

the right and privileges o f  a like corporation , w hich 

later corporation  was b y  express terms o f  the charter 

exempt from taxation .

“ Exem ptions from  taxation  are contrary to  p u b lic  

policy, and can on ly  b e  a llow ed when granted in  clear 

and unm istakable term s. I f  the language, in  w hich  

they are claim ed to b e  granted, leaves it doubtfu l, the 

benefit o f  the d ou bt m ust be  g iven  to the S ta te ; the 

life o f  which is taxes.

“ An exem ption  from  taxation  is personal to  the 

corporation or ind ividual possessing it, and is not 

assignable.”

In the case o f  St. Louis, Iron Mountain and Southern 

Railroad Company v. B e rry and others, Railroad Com­

missioners, 41 Ark ., page 516, it was held, that im m u-

nity from taxation  granted to a railroad com pan y does 

not pass to a new  com pan y w ith w hich it becom es 

consolidated, unless the statute granting  the im m unity  

so clearly provides for its transfer as to  leave no room  

for controversy.

The court s a id : “  The p la in tiff can  derive no benefit 

in this suit from  the reference in its charter to  the 

charter o f  the M ississippi V alley  com pan y. B y the 

13th section, above  quoted, 1 all the rights, privileges, 

immunities and franchises contained  in the charter o f  

the Mississippi V a lley  railroad, and n ot restricting or

inconsistent w ith this act,’ are extended to  the C airo 
3s



and F u lton  com pany, as fully as i f  the same had been 

inserted in its act o f  incorporation . B y a comparison 

o f  the exem ption  clauses in  the tw o charters, it will be 

seen that the provisions as to the exem ption  from tax-

ation  are fundam entally different. They are, therefore, 

inconsistent, and the special provisions on this subject 

in  the charter o f  the C airo and F u lton  com pany are 

not enlarged b y  the reference clause. *  * * But

every such im m unity m ust receive a strict construction. 

‘ It is m anifest that legislation, w hich, it is claimed, re-

lieves any species o f  p roperty  from  its due proportion 

o f  the general burdens o f  governm ent, should be so 

clear that there can b e  neither reasonable doubt nor 

controversy abou t its terms. * * * ■ If, on any fair

construction  o f  the legislation  there is a reasonable 

d ou bt whether the con tract is m ade out, this doubt 

m ust be  solved in favor o f  the State. In other words, 

the language m ust b e  o f  such a character as, fairly in-

terpreted, leaves no room  for controversy. Bailey v. 

McGinness, 22 W all, page 2 2 6 ' ‘ It is never for the 

interest o f  the State to surrender the p ow er o f  taxation, 

and an intention  to do so w ill not b e  im puted to it, 

unless the language em ployed leaves no other alterna-

tive .’ /&.”
The case o f the St. Louis, Iron Mountain and South­

ern Railroad Company, 41 A rk ., quoted  from  above, 

was subsequently affirmed b y  the Suprem e Court of the 

U nited  States. Justice M atthews hold ing that the con-
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elusion was un avoidable that the exem ption  from  tax -

ation declared in the charter o f  the C airo and F u lton  

Railroad C om pany, did  n ot pass b y  the act o f  consoli-

dation to the St. Louis, Iron M ountain and Southern 

railroad ; although the a ct under w hich  the consolida-

tion was m ade provided  that the consolidated Company 

should have “  and b e  entitled to  all the benefits, rights, 

franchises, lands and tenem ents, and property  o f  every 

description belon gin g  to  said road or roads so sold o f  

consolidated.“

In the Alexandria Canal, Railroad and Bridge Com­

pany v. The District of Columbia, 1 Mackey's Rep., page 

217, it was held that the rights, privileges and pow ers 

communicated to the A lexan dria  C anal C om pany, were 

those which the Chesapeake and O hio com pan y had to  

make the canal, and that m ight b e  exercised qu ite  in-

dependently from  any exem ption  from  taxation , arid 

that a conveyance o f  all the “  rights, privileges arid 

powers,” w ith the consent o f  Congress, did not include 

the im m unity from  taxation  w hich had beeri possessed 

by the A lexandria  Canal C om pany, as exem ptiori from 

taxation was a priv ilege  o f  the com pany, arid did not 

pass to the purchaser o f  the p roperty  and franchise.

In the Chesapeake and Ohio Railroad Co. v. Miller, 

Auditor, 114 U  S., 176, decided at O ctober Term, A . 

D. 1884, it was held that the provision  in the acts o f  

the legislature o f  W est V irg in ia , in corporatin g  the C ov-

ington and Ohio R ailroad C om pany, that no taxation



20

upon  the p roperty  o f  the said com pan y shall be im-

posed b y  the State until the profits o f  the said com-

p an y  shall am ount to  ten per cent, on the capital, was 

personal to  that com pany, and did not inhere in the 

p roperty  so as to pass b y  a transfer o f  it.

Justice M atthews delivered the op in ion  o f the court, 

in  w hich  he sa id : “ The w ords used, as it w ill be ob-

served, £ franchises, rights and privileges as would have 

been  had b y  the first com pan y b u t for such sale.’ 

There is no express reference to  a grant o f  any exemp-

tion  or im m unity  ; nothing is said in relation to the sub­

ject of taxation. The w ords actua lly  used do not neces-

sarily em brace a grant o f  such exem ption .”

H e further said that the reasons for considering such 

an exem ption  to  b e  a priv ilege  p erta in ing  to  the cor-

poration , and not inhering in the p rop erty  and passing 

to  an assignee, were fully stated b y  M r. Justice Field, 

in  delivering the op in ion  o f  the court in  the case of 

Morgan v. Louisiana, and have been  uniform ly applied 

to  sim ilar cases subsequently.

Wilson v. Gaines, 106 U  S., 417 ;

Louisville and Nashville Railroad Co. v. Palmes, 

109 U  S., 244 ;

Memphis and L/ittle Rock Railroad Co. v. Railroad 

Commissioners, 112 U. S., 609 ;

St. Louis, Iron Mountain and Southern Railway 

Co., 113 U. S., 465 ;  

j Shields v. Ohio, 95 U. S., 319 ;
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Railroad Co. v. Maine, 96 U  S., 499 ;

Railroad Co. v. Georgia, 98 U. S., 359.

Justice G ray on M arch 1st, 1886 , delivered the 

opinion o f  the Suprem e C ourt o f  the U nited States in 

the case o f  The Vicksburg, Shreveport and Pacific R a il­

road Company v. E lia s  Dennis, Sheriff, &c., and thus 

stated the result o f  the decisions on this im portant 

question : “  In subsequent decisions the sam e rule has 

been strictly upheld and constantly  re-affirm ed in every 

variety o f  expression. It has been  said that ‘ neither 

the right o f  taxation  n or any pow er o f  sovereignty w ill 

be held b y  this court to  have been surrendered, unless 

such surrender is expressed in terms too  p la in  to  b e  

m istaken; ’ that exem ption  from  taxation  1 should 

never be assumed unless the language used is too  clear 

to admit o f  d o u b t ; ’ that ‘ noth ing can b e  taken 

against the State b y  presum ption  or in feren ce; the 

surrender, when claim ed, m ust b e  show n b y  clear, un -

ambiguous language, w h ich  w ill adm it o f  n o  reason-

able construction consistent w ith  the reservation o f  

the p o w e r ; i f  a d ou b t arises as to the intent o f  the 

legislature, that d ou bt m ust b e  solved in favor o f  the 

the S ta te ; ’ that a State 1 cannot b y  am biguous lan-

guage be deprived  o f  its highest a ttribu te  o f  sover- 

e ign ty ;’ that any con tract o f  exem ption  ‘ is to b e  

rigidly scrutinized, and never perm itted  to  extend, 

either in scope or duration , beyond  w hat the term s o f
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em ptions are regarded ‘ as in  derogation  o f  the sover-

eign  authority  and com m on right, and, therefore, not 

to b e  extended beyond  the exact and express require-

m ents o f  the grants, construed stridissimi ju r is  ' ”

Jefferson Branch Bank v. Shelly, 1 Black, 436, 

4 4 6 ;
Gilman v. Sheboygan, 2 Black , 510, 5 1 3 ;

Delaware Railroad Tax Case, 18 Wall., 206, -255, 

226 ;
Hoge v. Railroad Co., ¿7. 948 , 9 5 5  ;

Southwestern Railroad v. Wright, 116 U. S.: 231, 

236 ;
Erie  Railroad v. Pennsylvania, 52  TF«/7, 452, 

4 9 9  ;
Memphis Gas Light Co. v. Shelby Taxing District, 

109 U  S., 998 , 4 0 1 ;
Tucker v. Ferguson, 5 5  Wall., 527, 575 ;

West Wisconsin Railway v. Supervisors, 99  ¿7.8., 

595 , 597 ;
Memphis and Little Rock Railroad v. Railroad 

Commissioners, 275  i7  £ ., 899 , 617, 828.

The w ords used in  the act va lidating  the lease 

to  the D elaw are, L ack aw an n a  and W estern railroad 

are the general words, “  all and singular the property, 

things, franchises, im m unities, rights, pow ers and priv-

ileges.”  t£ Im m unities ” are not necessarily limited to
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the subject o f  taxation . The m eaning o f  the w ord 

immunity is very general. It is defined b y  W orcester 

to be “  Freedom  or exem ption  from  serving in  an 

office or perform ing duties required  o f  o th e r s ; p r iv -

ilege ; p re ro g a tiv e ; fre e d o m ; exem p tion .”  A nd  b y  

Webster as “ Freedom  from  an o b lig a tio n ; exem ption  

from any charge, duty, office, tax  or im position  ; a 

particular privilege, as the im m unities o f  the free 

cities o f  G e rm a n y ; the im m unities o f  clergy .”  In 

construing the w ord, the court is not left w ithout 

“ any other alternative ” than to assume that it neces-

sarily means exem ption  from  taxation . It m ay well 

declare that the w ord refers to the m any other p r iv -

ileges w ith w hich corporation , and especially  railroad 

corporations, are invested b y  the laws o f  this State. 

The exercise o f  the right o f  em inent dom ain, the 

special pow ers g iven  for the co llection  o f  freight and 

fares; the particu lar m ethod required for the service 

of p rocess ; and the m any pecu liar rights and p r iv -

ileges attaching to  its corp orate  existence and neces-

sary to the operation  o f  its business, are all immunities^ 

and rendered the use o f  the w ord necessary in the 

validating act. Im m unities, privileges and exem pt 

tions are almost, in  the sense used, synonym s, b u t  

unconnected w ith the w ord  “  taxation  ” they cannot 
be held to refer to that subject.

The D elaw are, L ack aw an n a  and W estern R ailroad 

Company has every substantial a ttribu te  o f  ownership;.
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The p rop erty  o f  the M orris and Essex R ailroad Com-

pan y  in 1869  was transferred, b u t not the contract 

right o f  exem ption  from  taxation . I f  that right exists 

in favor o f  the D elaw are, L ack aw an n a  and Western 

R ailroad C om pany it has been conferred, not by the 

M orris and Essex R ailroad  C om p an y ; b u t b y  the State.

It is claim ed that the State has conferred this con-

tract right b y  “ A n  act to  validate and confirm  a cer-

tain lease and con tract b y  w hich the M orris and Essex 

R ailroad C om pany lease their road to  the Delaware! 

L ackaw an na and W estern R ailroad  C om pany, a cor-

p oration  o f  the State o f  P ennsylvania .”  P .  L., 1869f 
page 28.

Is the act o f  1869  a con tract betw een  the State and 

the D elaw are, L ack aw an n a  and W estern Railroad 

C om pany ?

1. W e contend that the act o f  1869  shows no intent 

on part o f  the State to  m ake any con tract w ith refer-

ence to  taxation . I f  the M orris and Essex Railroad 

C om pany assumed to be  the agent o f  the State, and as 

such m ade a con tract betw een the State and the Dela-

ware, L ack aw an n a  and W estern R ailroad  Company, 

and the State ratified it, then the con tract becam e the 

contract o f  the State. But it is absurd to  say that in 

the lease the M orris and Essex R ailroad  Com pany was 

acting  as agent for the State. Suppose that by the 

lease there was granted b y  the M orris and Essex Rail-
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road C om pany, (as perhaps there was), land o f  the 

State under water, and p u b lic  streets and highw ays. 

Would anyone contend  that this act o f  1869  ratified 

these provisions and granted that land to  the D ela -

ware, L ackaw anna and W estern R ailroad  C om pany ? 

Suppose that lease undertook to  grant the priv ilege  o f  

bridging the Hudson river, w ould  the a ct o f  1869  con -

fer that p r iv ile g e ?  The answ er to  such claim s w ould 

be that the act was n ot m eant to  grant or create new  

rights. The act o f  1869  is, in  fact, a m ere validating 

or enabling act. It enables the D elaw are, L a ck a -

wanna and W estern R ailroad  C om pany, a foreign cor-

poration, to hold a grant o f  railroad p rop erty  in  N ew  

Jersey and operate the road under a franchise. It is 

in no sense a con tract w ith  the State or a grant b y  
the State.

The grant to the com p an y  o f  the rights and p r iv -

ileges o f  another for the purpose o f  m aking and using 

a railroad does not con vey  im m unities from  taxation , 

because it is a p riv ilege  n ot necessary to  the construc-
tion or repair o f  the road.

Annapolis and E lk  R . R . Co. v. Commissioners of 

Anne Arundel County, 2 American and English 

R . R . cases, 422 ;

See also 1 American and English R . R . cases, page 
403,.

4s
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2. That the act is m erely an enabling  act and not a 

con tract b y  the State, further appears from  the want 

o f  any consideration . There can b e  no valid  contract 

betw een a corp ora tion  and the State w ithout a con-

sideration.
Tucker v. Ferguson, 22 Wall., 527, 574 ;

West Wisconsin Railw ay Company v. Board of 

Supervisors, 3 Otto, 595.

In the last cited case, Swayne, J ., said : “  The State 

asked for no prom ises from  the com pany, and the com-

pan y  gave none.”
That consideration  m ust o f  necessity b e  expressed in 

the act, for no authority can act in p lace  o f  the legis-

lature in form ing such a contract, and the legislature 

can only contract for a tax  exem ption  b y  statute. 

Unless the law  shows the consideration , no one can 

say that any consideration  is the inducem ent to the 

act, and the in ev itab le  presum ption  is that the legis-

lature is sim ply passing a law  and not m aking a con-

tract. The intent to m ake a contract cannot be found 

ip  the absence o f  one o f  its essential elements. The 

act assumes that a lease has already been made. It 

recites that the p rop erty  has been dem ised and leased 

b y  lease dated D ecem ber 10th, 1868 . It legalizes it, 

so that neither the parties to it nor strangers can set 

up  its illegality . W h at consideration is there for the 

State ? There is no value g iven  to  the State for its
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privilege nor value parted  w ith  b y  the Delaw are, 

Lackawanna and W estern R ailroad  C om pany. N either 

is the act lim ited to take effect on ly  upon the con -

struction o f  a railroad or perform ance o f  any other 

condition by  the com pany, and this distinguishes this 

case from the cases relied upon  b y  the prosecutors.

3. The title o f  the act does not express the form a-

tion o f a contract o f  tax  exem ption  b y  the State. The 

title gave the legislators no intim ation that they were 

entering into such a contract, and i f  such contract is 

to be found in the act it is void, because outside the 

expressed ob ject o f  the act.

Grover v. Trustees, 16 Vr., 399, 402, and cases cited.

Suppose the act o f  1869  contained a provision  d i-

recting $ 1 0 0 ,0 0 0  paid  to the D elaw are, Lackaw anna 

and W estern R ailroad  C om pany out o f  the p u b lic  funds, 

this would clearly b e  void, as an ob ject not expressed 

in the title. I f  the act contains a con tract o f  exem p i 

tion from taxation , it is a g ift to this foreign com pany 

.of millions. W h at is there in the title to g ive  w arn-

ing o f a grant so dangerous to the State ?

The defendants have been careful in all their p ro -

ceedings in this certiorari to preserve their title, the 

Morris and Essex R ailroad C om pany and the D elaw are, 

Lackawanna and W estern R ailroad  C om pany, its lessee.

The lease to the D elaw are, L ackaw an na and W est-

ern Railroad C om pany sim ply conveys, in general
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words, the franchises, im m unities, rights, pow ers and 

privileges which have been or m ay b e  granted to or 

vested in the M orris and Essex R ailroad  C om pany.

These w ords do not necessarily em brace a grant of 

exem ption  from  taxation , but, on the contrary, in that 

p art o f  the lease, the term s o f  w hich  the prosecutors 

cla im  was m ade a contract, w here the subject o f  taxa-

tion  is considered, both  the lessor and the lessee con-

tem plate the im position  o f  additional taxes, and the 

lessee b inds itself to  p ay  all such taxes as m ay be im-

posed upon its business, or its profits, or its rights, or its 

franchises.

Section 16 o f  the R ailroad  T ax  A c t  o f  1 8 8 4  author-

izes the reduction  or increase o f  any assessment on cer-

tiorari as m ay b e  just, either b y  the court or by the 

Board, under the orders o f  the court, and provides that 

n o  assessment or ta x  shall b e  set aside for misnomer of 

the ow ner o f  the p roperty  assessed, b u t  the name may 

b e  corrected  at any tim e b y  the Board o f  Assessors or 

court. This provision  is reinforced b y  the act passed 

in  1885 , (P . L ., 1885, page 159,)’ m aking it  the duty of 

the court to increase any assessment as m ay b e  just, no 

m atter b y  w hich p arty  the w rit is presented.

The act o f  M arch 25th , 1881, provides that no tax, 

assessment or w ater rate im posed or levied  in  this State, 

shall b e  set aside or reversed in any court o f  law or 

equ ity , in any action, suit or proceeding, for any irreg-
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ularity in assessing, &c., and m akes it the duty  o f  the 

court to m ake a p rop er  levy, im position  or assessment 

in all cases w here there m ay law fu lly  b e  an assessment, 

imposition or levy, and such court is thereby g iven  full 

and am ple authority to  m ake a law ful levy, assessment 

or im position. In the case o f  the State of New Jersey 

v. Montclair and Greenwood Lake Railw ay Company, 

reported in 14 Vroom 524 , the Suprem e C ourt assessed 

a tax to the N ew  Y o rk  and G reenw ood L ake R ailw ay 

Company, a new ly organized com pany, and the succes-

sors o f the M ontclair and G reenw ood L ak e C om pany, 

which tax had, b y  m istake, been  assessed to the latter 

company.

It may b e  the duty o f  the court to  transfer the tax  

to the D elaw are, L ack aw an n a  and W estern R ailroad 

Company, w ho are now  the ow ners as w ell as the 

operators o f  the M orris and Essex railroad.

The R ailroad T ax A ct  declares that all p roperty  

“  used for railroad or canal purposes ”  shall b e  assessed 

as provided therein. It directs the Board to ascertain 

the true value o f  all p roperty  “  used fo r railroad or 

canal purposes o f  each railroad and each can al.”  It 

declares that the term  “  m ain stem ” o f  each railroad 

and each canal com p an y  shall include the road -bed  

not exceeding 100  feet in w idth, w ith  its rails and 

sleepers, depot build ings, “ used fo r passengers con -

nected therew ith .” The tangib le  personal p roperty  to
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State,”  or “ run under its control in this State.”

The act contem plates assessing the road, including 

m ain stem, tan g ib le  p roperty  and other real estate 

used for railroad purposes, as an entirety, to and in 

the nam e o f  the Com pany using and operating the road, 

no m atter b y  w hom  the road has been constructed, or 

in  whom  the reversion o f  the p rop erty  or any portion 

o f  it m ay be.
In the case o f  the N . J .  S. R . R . v. Railroad Com­

missioners, in  12 Vroom, 248, Judge D epue said: 

“  W hen the railroad and its equipm ents and appen-

dages are in the occu p an cy  and use o f  the corporation 

w hich was em pow ered to  construct and operate the 

railroad, the assessment m ust b e  m ade against it. If 

such p roperty  b e  in the possession and use o f  another 

com pany, the assessment m ay b e  m ade against either.”

The D elaw are, L ack aw an n a  and W estern Railroad 

C om pany use and operate the M orris and Essex rail-

road, w ith  the additions they have m ade to  it, as a 

p art o f  the L ackaw an n a  system. In connection  with 

the Passaic and D elaw are, the W arren Railroad Com-

pany, and the Sussex R ailroad C om pany, the Morris 

and Essex road is treated in the testim ony, the returns 

and the briefs, as a portion  o f  the L ackaw an na system. 

By the terms o f  the lease the lessor surrendered to the 

lessee, not on ly all its present existence, bu t any con-

tinuation  o f  life w hich m ight at any tim e thereafter be
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conferred upon it b y  its creator. U nder these circu m -

stances the preservation  o f  the nam e o f  the M orris and 

Essex Railroad C om pany in the assessment was un-

necessary. A n y  proceed in g  for the co llection  o f  the 

tax must necessarily b e  against the D elaw are, L a ck a -

wanna and W estern R ailroad  C om pany.

In conclusion, it is subm itted  that the character o f  

the objections to the enforcem ent and collection  o f  a 

tax made b y  the D el ware, L ack aw an n a  and W estern 

Railroad C om pany, lessees, and the other com panies 

claiming exem ptions, are such as to  g ive  to the decision 

in this case an im portance far greater than that w hich 

is involved in  the adjustm ent o f  the am ount o f  revenue 

sought to be  collected .

These com panies insist that the State has surren-

dered its sovereignty, and deprived  itself o f  the pow er 

of taxation on w hich  its existence d e p e n d s ; that the 

exemptions contained in som e o f  the earlier charters 

were not personal privileges and tem porary  concessions 

to its ow n creatures, b u t were irrepea lab le  contracts 

for all time, coverin g  an unlim ited and indefinite 

amount o f  p roperty , transferable b y  assignm ent to 

other corporations, foreign and dom estic, and a p p li-

cable to other and broader schemes.

A ll o f  w hich  claim s and insistments w e expressly 

d en y ; and subm it to  this H on orable  C ourt that N ew  

Jersey has not surrendered her p ow er o f  taxation  to  

any corporation, b u t  has sim ply contracted  not to  tax



32

certain property , used for certain  purposes, while in 

the hands o f  the parties contracted  with.

J O H N  P . STO C K TO N ,

Attorney General.
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2 STATE OF NEW JERSEY ET AL YS. YARD, COM’R, ETC.

The answer of the judges of the court of errors and appeals in the last 
resort in all causes of the State of New Jersey within named. 

The record and proceedings whereof mention is within made, with 
all things touching and concerning the same, we do certify to the 
Supreme Court of the United States in a certain schedule to this 
writ annexed, as within commanded.

THEODORE RUNYON,
Chancellor, President Judge, C 't o f  E rrors dt Appeals, dc&4

4 Th e  U ni ted  State s  o f  Ame r ic a  :

To James S. Yard, commissioner of railroad taxation for the State of 
New Jersey, greeting:

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the court of errors & appeals in the last resort 
in all caused in the State of New Jersey, wherein the State of New 
Jersey, (The Morris and Essex Railroad Company, prosecutor) is 
plaintiff in error, and you, James S. Yard, commissioner of railroad 
taxation for the State of New Jersey, are defendant in error, to show 
cause, if any there be, why the judgment rendered against the said 
plaintiff in error as is in the said writ of error mentioned ĥould not 
be corrected and why speedy justice should not be done to the 
parties in that behalf.

Witness the honorable Theodore Runyon, chancellor, presiding 
judge of the court of errors & appeals in all causes of the State of 
New Jersey, this second Monday of October, in the year of our Lord 
one thousand eight hundred and seventy-four.

THEODORE RUNYON,
Chancellor, P r  siding Judge o f  the Court o f  E rro rs  and Appeals 

in the Last R esort in A ll Causes o f  the State o f  Neio Jersey,
5 (Indorsed :) Supreme Court of the United States. The State

of New Jersey, (The Morris & Essex ,) plaintiff in erroT,
y. James S. Yard, commissioner of railroad taxation, defendant in 
error. Citation to defendant in error. Filed October 4, 1875. Henry
C. Kelsey, clerk. Served copy Sept. 6, 1875.

On this twenty-ninth day of September, in the year of our Lord 
one thousand eight hundred and seventy-five, personally appeared 
before me, the subscriber, a commissioner of the United States for 
the district of New Jersey, George M. Shipman, and makes oath that 
he delivered a true copy of the within citation to James S. Yard, 
within named, on the sixth day of September, A. D. 1875, by leaving 
the. copy at his place of office in the city of Trenton, with a person 
in charge of the office, & that he has since received a letter from the 
said James S. Yard acknowledging the service on the sixth day of 
September, 1875.

GEO. M. SHIPMAN.
Sworn to and subscribed the 29 September, A. D. 1875.

J. G. SHIPMAN,
U, S €om’r.

6 Know all men by these presents that we, JehielG. Shipman & 
Cortland Parker, of the State of New Jersey, are held and firmly

bound unto James S. Yard, commissioner of railroad taxation
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State of New Jersey, in the full and just sum of one thousand dollars, 
to be paid to the said James S. Yard, commissioner as aforesaid, hi- 
certaln attorney, executors, administrators, or assigns, to which pays 
merit, well and truly to be made, we* bind ourselves, our heirs, execu-
tors and administrators, jointly and severally, by these presents, 
sealed with our seals, and dated this eleventh day of August, in the 
year of our Lord one thousand eight hundred and seventy-five.

Whereas lately at a term of the court of errors and appeals in the 
last resort in all causes in & for the State of New Jersey, in a suit de-
pending in said court between The State of New Jersey, (The Morris 

& Essex Railroad Company prosecutor,) plaintiff in error, and 
7 the said James S. Yard, defendant in error, judgment was ren-

dered against the said The Morris & Essex Railroad Company, 
the said prosecutor, and the said the said, The Morris & Essex Rail-
road Company having obtained a writ of error and filed a copy 
thereof in the clerk’s office of the srid court to reverse the judgment 
in the aforesaid suit, and a citation directed to the said James S. 
Yard, the said commissioner as aforesaid, citing and admonishing 
him . to be and appear at a Supreme Court of the United States to be 
holden at Washington the first Monday of October next:

Now, the condition of the above obligation is such, that if the said 
The Morris & Essex Railroad Company shall prosecute their said 
writ to effect, and answer all damages and costs if they fail to make 
their plea good, then the above obligation to be void; else to remain 
in full force and virtue.

J. G. SHIPMAN. [l . s .1
CORTLANDT PARKER, [l . s.] 

Sealed and delivered in presence of—
Peankl in M. Olds .

Approved by—
THEODORE RUNYON,

7-2 Chancellor, Presiding Judge of the Court of Errors and
Appeals in the Last Resort in All Causes o f New Jersey. 

(Indorsed :) Sup. C’t of the United States. The State of New 
Jersey, (the Morris & Essex R. R. Co.,) pl’ff in error, v. James S. 
Yard, com’r deft in error. Bond for supersede’s. Filed August 17 
1875. Henry C. Kelsey, clerk.

8 N e w  J e r s e y , s s  i

[l . s ] Tiie State of'New Jersey to Albert L. Runyon, comptroller of 
■ the treasury of the State of New Jersey, greeting : '

We, being willing, for certain reasons to be certified touching a 
certain statement of and valuation upon certain real property owned 
y the Morris and Essex Railroad Company, made, certified, and re- 
urned to you by James S. Yard, commissioner of railroad taxation, 
n the year eighteen hundred and seventy-three, and now with you as 
comptroller as aforesaid, do command you that the statement and 
valuation aforesaid, as fully and entirely, with all things touching 

concerning the same, as they remain with you, by whatever name 
J n aflmfe ca}led, to our supreme court, to be held at Trenton

the fourth Tuesday of November instant, you certify and send 
ogether with this writ, under your hand and seal, that we 

may turther cause to be done what of right and according to 
the laws and constitution of this State ought to be done

*
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Witness Mercer Beasley, esq., chief-justice of our supreme court, 
at Trenton, the twelfth ¿ay of November, eighteen hundred and
seventy-three. BENJAMIN F. LEE, Clerk:

flndorled^rSt’w4Jersey supreme court. The State (the Morris & 
Essex Railroad Company, prosecutors) vs. James S.Yard, comnus- 
sioner of railroad taxation. Certiorari. Bet ble 4th luesday of 
Nov., 1873. Jacob Vanatta, att’y. Allowed in open court. J. D. 
Bedle, ju. sup. c’t.
-|q  State  o f  Ne w  Jer sey,

Of f ic e  o f  Co mmiss io ne r  o f  B. B. Taxat ion, 
Trenton , Jvne 30. 1873.

To Hon. A. L. Runyo n ,
Comptroller o f  the T rea su ry o f  N ew  Jersey  .

In accordance with my duty, I  herewith submit a report of the 
real estate owned, used, or occupied by the several railroad com- 
-panies of this State therein specified, the valuation of which appended 
thereto I  do hereby certify to be correct to the best of my know!-

edge’ ^ S n e d )0“  “ d belie1' ^ M E S  S. YARD,
'  ®  ' Commissioner.
*  *  *  *  *  *  * 

MORRIS AND ESSEX R. R. COMPANY.

Hudson County, Jersey City, 2d aldermanic district.
No. of acres.

Lying easterly of sollid filling—Piers........................  |||

Between bulk-head solid filling—Piers........................  JjS
Water..................  *,(M

Between line of bulk-head and original high-water ^
m ark........................................................................  ogg.

West of original high-water mark.............................  •___ •
7105

1 1  Total No. of acres................• • •......................... ^
Deduct 100 feet of road b ed ......................... ‘

__ 68.41

Sixty-eight AV acres, valued at........... •....................... 70 000 00
Parts of three piers, valued at.......................... . •_____ ^ ___

$1,709,225 00

Jersey City, fourth aldermanic district: dKOftO 00
Lots Nos. 37, 39 & 40 on city map, Meadow street.. . ^ gQ0 ^ 
Lot No. 41 ■ __

Town of Harrison:
Lot of land 1£ acres, at junction with N. J. Railroad- 
Tract of land, 15A 6<t acres, known as “ borrowing pit, 

north of M. & E. B. R. and east of the Gilbert 
place, @  $1,000 per acre, & building @  $500.......
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Pive acres, exclusive of streets, in East Newark,
equal to 96 city lots, average value $200............. ’ 19  200 00

Essex County, city of Newark :
Depot at Division street..............
Freight-house} at Spring street .....................
Car-house “ “  ................ > _
Two-story frame building, No. 79 Spring st. 

“ “ “ “ “ 74 « ”  .(('
12 Two-story brick dwelling, No. 30 Division st..

Land & coal-sheds at M. <fc E. R. R. ave...........
l|-story frame house, No. 70 Spring st...............
3 “ brick “ “ 68 “ “
2 “ frame “ “ 66 “ “  . .
f l  “  “  “  cf i f  a

3 “ brick “ “ 446 Broad “
2 “ “  “  « 29 Cross « ........... '
2 “ frame stable, Ogden st., 185 feet river-front..
2 “ house, No. 398 Ogden st......................
Building & ground “ 405 “ “

$36,860 00

20,000 00 
6,000 00 

10,000 00
1.500 Oo
2,000 00

800 00
15.000 00 
3,000 00
4.200 00
3.200 00 
3,300 00

11.000 00
3.200 00 

17,000 00
2,600 00
3.500 00

. Warren County, borough of Washington:
Freight-house . . . .  . . .  ............
Passenger-depot & gangway............................
Turn-table............. .......... '
Trestle-works, coal-shutes, & switches.........
Two switches, north of railroad.................
Four switches, one and a half miles 
Half r  mile of double track, connecting M. & E. R. R. 

with Warren R  R .........
Seventy acres of land @  $200.. i i ! . . . . . .  7. .

$106,300 00

$ 1,000 00 
3,500 00 

200 00
4.000 0Ó
5.000 00

30.000 00

35.000 00
14.000 00

$92,700 00
Washington Township: "

About thirty-five (35) acres of land, known as the
Bess property ” .............................................. o ko a aa

' °btfiV6 aCr6S ° f land’ known as tke “ Wyckoff
A tract of land, known as “ the Mattison lot f̂iOO 00

13 Mansfield Township : 
Five acres of land...

Ireight-depot............. ..
Passenger-depot.................
Two water tanks 
One cattle-pen.........

$4,100 00

$2,000 00 
2,000 00 

400 00 
1,500 00 

100 00
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Eight acres of land on Cregar H ill..............................  400 00
Three buildings (“ shanties” ) along the road-bed. . . .  1,000 00

$6,400 00

Borough of Hachettstown:
Passenger-depot, Main street. . :  ............ ...................  $2,667 00
Freight-depot........... : ............ .. .......................... 2,667 00
Engine-house................. . .................................  2,667 00
Lot of land 200 f’t by 900,............................................  2,000 00
Small tenant-house. . .  .............................  • • •...........  134 00

$10,135 00

Morris County, Montville Township :
Fifty acres of land, with two dwelling-houses & one

barn. . . .  I . . . ........... . . . . .  V .............. . . . . . I .  $5,00000
Roxbury Township :

Round-house at Port Morris.................. ............ • • • • 40,000 00
Trestle-work for dumping coal at Morris..................  50,000 00
Boarding-house and lot at “  ........... • • • 2,000 00

«  «  “  “  “  “  ..............................  1,000 00
About 75 acres of land...................................................  7,000 00

$100,000 00

Chatham Township :

14 Passenger-depot at Chatham Station.............. 1,800 00
Freight “ “ “ “ . . . . . . .  800 00’

Blacksmith-shop “  “ “ u ............. 150 00
Vacant lot—over one acre.............................................. 1,500 00
Dwelling-house and lot at Chatham............................  1,000 00
Round-house “ “  .................. ~ - 4,500 00
Passenger-depot at Madison......................................... 1,600 00
Freight-depot & store-house at Madison................ ... 1,200 00
Two acres land at Chatham .................................. . .. 500 00
Half-acre lot, (bond-lot). . . .  . . . .  . . . .   .......... .. 150 00

$13,200 00

Total, Morris & Essex Railroad............................ $2,089,520 00

Sta t e  o f  Ne w  Jer se y,
Of f ic e  o f  Co mpt r o l l e r  o f  th e  Tr easur y, 

Trenton, November 14:th, 1873.
I  certify that the above is a true copy of the report made to this 

department June 30, 1873, by James S. Yard, commissioner of rail-
road taxation for the State of New Jersey, of the valuation made by 
him of the real estate owned, used, or occupied in this State by the 
Morris and Essex Railroad Company.

A. S. RUNYON,.
Com ptroller .
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15 New Jersey supreme court.
The  S t a t e  (The  M o r r is  &  E s s e x  B a il r o a d

Company, prosecutors) 
vs. ¡~ On certiorari.* James  S. Yar d , c o mmiss io ne r  o f  r ail r o ad  f 

taxation. |

And the said prosecutor, by Jacob Vanatta, its attorney comes and 
assigns the following as reasons why the said sta.temZt ’ „ , d
tion made by the said commissioner should bp set a A valua-
and void, and for nothing holden aSlde’ made nul1

the's^d^^tement andCy^uaHo^hUer ^ad D°  I » * »  *o mate

juft niles^for t t  M  S  " d o t

z % ?  “ lopti™-” &  ^  ^  ^

and °f & s « e  0/ t r st£.*sfi£sg
ciert TalUf 0n f e.without any suffi-
rights of the ¿ 2 & S K * £ S  “ L m t X b t t a t .  ^  .

JACOB VANATTA,
/r i -j 2/ <?/* Prosecutors.

E s ie x S b o id  vs I 84"  W  a“ d
-sioner of railroad t a S . P c e S a r i  ^  I ” 3’ “ s-
*C. J. Vanatta, att’y. Filed Feb'y 17th, 187^ ¿enj. Y  ¿ T c p t “ 8’
16 Th e  Stat e  o f  New  Jer se y, s.v „•

[L. 8] The State of New Jersey to the justices of our snpreme court

judBg m e r i ^ r S  n W d Pr? E ^  and 8180 “  « »  giving of
on writ of CertiOT^ri^ros^uted bv The Mor1̂* " fCompany, directed to Albert T Morris and Essex Railroad
New Jersey, r e ^ i t  t o c e ^ T r ^ 1161 ° f the State ° l 
certain statement antfvaluaMon of fJei? •*? T d 8u,Preme court a 
the said The Morris and Essex T lo 'f^ d 'r i *ands and real estate of

manner'be ̂ O^e(^ed^fmd^ul/aê r̂0 ,̂ be. shouhHn1̂ !^
aforesaid in this behalf do 8? ?edy JHstlc® done to parties 
uPon entered, ¿ 5 ?  7° >  ̂  $  jud^ment bethaie-
under your seal the record an?’ ™U’ dl®tmctl.y aod openly, send 
things touching the sa ie  to nif r l  Pr° ce„edmgs aforesaid, with all 
next term thereof on the *e J i  ®ourt of error and appeals to the 
together with this w rifth a tth e  T«™£?7 of March next, at Trenton, 
bemginspected, we maV further 1 a? d §roceedings aforesaid 
°f ° « ht “ d accordi^To S w t g h ^  be° d o n f“ 6 ‘ ^ " P 0“  What
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Witness Theodore Runyon, esq., our chancellor, at Trenton, the 
third day of December, eighteen h u n d r e d ^  ^ en ty fon r . ^

J a c o b  Y a n a t t a , Atty.

18 The answer of the justices of the supreme court of New Jer-
sey, within named.

The record and proceedings whereof mention is within made, with 
all things touching and concerning the same, we do certify to the 
court of errors and appeals in a certain schedule to this writ an-
nexed as within commanded. M BEASLEY,

»  S-J C k  Jus.
(Indorsed :) New Jersey cou’t of errors and appeals. The State 

(The Morris and Essex Railroad Company, prosecutors vs. The 
Commissioner of Railroad Taxation. Writ oi error. Ret ble 2 Tues-
day of March, 1875. Jacob Yanatta, atty. Filed May 22, 1875. 
Henry C. Kelsey, cl’k.

19  New Jersey supreme court.
J a m e s  S. Y a r d , c o m m i s s i o n e r , & c ., 1

ads. L Qn certiorari.
S t a t e , (M o r r is  & E s s e x  R a i l r o a d  C o m p a n y , . ance.

pros.) J

Affirm-

Jacob Weart, attorney.
As yet of the term of November, A. D. eighteen hundred and seventy-

three.
Witness, Merger Beasley, esq., chief-justice^^ r  ^

The court having heard the arguments of counsel, and inspected 
the assessment removed by the writ in the cause, and du y consl 
ered the reasons filed, it is ordered said assessment be affirmed.

On motion of— JACOB WEART, Att’y.

Therefore, it is considered that the said The Morris & Essex Rail-
road Company, pros., take nothing by their said writ, and that 

20 the said James S. Yard, commissioner, &c., do go thereof 
without day, &c.; and it is further considered by our said

court here that the said James S. Yard, commissioner, &c., do re-
cover against the said the Morris & Essex Railroad Company nme- 
teen dollars and forty-seven cents, for his costs and chargess by■ h m 
about his defence in this behalf laid out and expended, by the court 
now here adjudged to the said James S. Yard, commissioner, «fee., ana 
with his assent, according to the form of the statute m su° 
made and provided, and that the said James S. Yard, commissioner,
&c., have execution thereof, &c. . .u ^

Judgment signed this twenty-third day of March, A. D. eighteen
.hundred and seventy-five. M BEAgLEy>

Ck JW-
I  Benj. F. Lee, clerk of the supreme court of the State pf New Jer-

sey! do certify that the foregoing is a true copy of the F<lgme 
the above stated cause, as the same remains of record m my
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In testimony whereof I have hereto set my hand and seal of said 
court, at Trenton, this twentieth day of May, A. D. eighteen hundred 
and seventy-five.

[l . s.] BENJ. E. LEE, (JVk.
(Indorsed:) New Jersey supreme court. James S. Yard, commis-

sioner &c., ads. State (Morris & Essex Railroad Company.) .On 
certiorari. Affirmance. Copy of judgment. Jacob Weart, att’y.

21 New Jersey court of errors and appeals.

T h e  S t a t e , (T h e  M o e e i s  a n d  E s s e x  R a i l -  j 
road company, prosecutors,)

vs. . ¡-In error.
' Ja me s  S. Y a e d , c o m m i s s i o n e r  o f  e a i l e o a d  | 

taxation. J
Afterwards, that is to say, on the second Tuesday of March, in the 

y^ar eighteen hundred and seventy-five, in the . court of errors and 
a peals, comes the said the Morris and Essex Railroad Company, 
 ̂y Jacob Vanatta, its attorney, and says that in the record and pro- 

f  edings aforesaid and in the judgment aforesaid there is manifest 
i ror, in this, to wit, that by the record aforesaid it appears that 
idgment in the plea aforesaid was given against the said The Morris 

and Essex Railroad Company, when, by the law of the land, 
92 for the reasons assigned in the said supreme court, and for 

other reasons, judgment in the said plea ought to have been 
given for the said The Morris and Essex Railroad Company and 
against the said James S. Yard, commissioner of railroad taxation. 
Therefore, in this there is manifest error.

Therefore, the said The Morris and Essex Railroad Companv prays 
iat the judgment aforesaid, by reason of the aforesaid errors and of 
.e errors appearing in the record and proceedings aforesaid, may be 

oversed, annulled, and for nothing holdeu; and that the said state-
ment and valuation of the real property of the said prosecutors, 

made by the said commissioner of railroad taxation, and by him re- 
urned to the State comptroller, may be adjudged illegal, unwar-

ranted, vacated, set aside, and wholly annulled, and that the said 
prosecutors may be restored to all things it has lost on occa- 
sion of the said judgment; and that said commissioner of 
railroad taxation may rejoin to said errors.

JACOB VANATTA,
Att'y fo r  Prosecutors.

_^ew Jersey court of errors and appeals. The State 
V e ® E. R. R. Co., prosecutors) vs. James S. Yard, commissioner,
1 Q7-7 A^ lgnment of errors.' Jacob Vanatta, att’y. Filed June 8, 
1877. Henry C. Kelsey, clerk.

New Jersey court of errors and appeals in the last resort in 
all causes.

T h e  S t a t e  (T h e  M o e e i s  &  E s s e x  R a i l e o a d '
Company, prosecutors) plaintiffs’ in error, 

vs.
Ja me s  S. Y a e d , c o m m i s s i o n e e  o f  e a i l e o a d  

taxation for the State of New Jersey, de-
fendant in error.

This cause having been argued at the June term, 1875, of this court
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b j  J. G. Shipman, of counsel with the plaintiff in error, and by 
Eobert Gilchrist, of counsel with the defendant in error, and the 
court having taken time to consider the matter, and now, on the 

* thirteenth day of July, A. D. 1875, of the term of June, 1875, the 
court being oï opinion (among other things) that the act of April 2d, 
1873, under which the valuation or assessment was made, does not 
impair any contract between tne State of New Jersey and the said 

The Morris and Essex Eailroad Company, the prosecutors,
24 and that the act entitled “ A further supplpment^ to the act 

entitled ‘An act to incorporate the Morris & Essex Eailroad
Company,’ passed January twenty-ninth, eighteen hundred and 
thirty-five,” which supplement was approved March 23d, 1865, & the 
acceptance thereof by the said The Morris & Essex Eailroad Com-
pany did not constitute an irrepealable contract between the State 
of New Jersey and the said, company ; and the said court do order 
that the judgment of the supreme court be in all things affirmed, with 
costs, and that the record be remitted, &c.

On mot. of def’d’t in error, rule entered August 16th, 1875.

25 Court of errors and appeals ôf N. J., June term, 1875.

T h e  S t a t e  (T h e  M o r r is  a n d  E s s e x  E a i l -1  
road Company)

vs. (■ Ih  error.
Jame s  S. Yar d , c o m m i s s i o n e r  o f  r a i l r o a d  | 

taxation. J

Syllabus*
1. If the prior clauses of a general law apply in express terms to a 

special corporation, a general repealer necessarily repeals inconsis-
tent provisions in the special charter ; but if there is an absence of 
such express prior reference, there must be a special repealing-clause 
to make a general law applicable to such particular corporation.

2. Thé act of 1873 (Laws 1873, p. 112) applies by clear expression
to the Morris and Ess.ex Eailroad, and therefor’, the general repealer 
extinguishes all the provisions in the charter of said company incon-
sistent with the act. £

3. The tenth section applies only to railroad companies having
irrepealable charters.

26 4. As applies to corporations, every grant of franchises is a 
charter, and, therefore, the sixth section of the general cor-

poration act of 1846 must be considered as incorporated in the act 
of 1865, (Laws 1865, p. 556,) by which it is made in express terms 
subject to alteration or repeal.

5. The Morris and Essex Eailroad has not an irrepealable contract 
with the State, and is, therefore, subject to taxation under the act of 
1873 without its consent.

27 Court of errors and appeals, N. J.

' T h e  S t a t e , (T h e  M o r r is  a n d  E s s e x  E a i l  ]
. road Company,) |

vs. ¡-In error.
J a m e s  S . Y a r d , c o m m i s s i o n e r  o f  r a i l r o a d  

taxation, &c. J
Argued at June term, 1875.
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M’r Shipman for pl’t’ff in error.
M’r Gilchrist for deft.. ,
The opinion of the court was delivered by—

Wan Syckel , J .:
| In McGavisk vs. The State, 5 Yroom, 509, this court held that the 
supplement to the charter of the Morris and Essex Eailroad, passed 
March 23, 1865, (p. 556,) repealed the general tax law of 1862 pro 
tanto, and established the only form of assessment for taxes that 

could be made against the company.
28 By the third section of the latter act, the company is sub-

jected to the payment of a tax of one-half of one per cent, on 
tbe cost of their road in lieu of all other imposition.

An act of the legislature approved April 2, 1873, (p. 112,) provided 
a new mode for the taxation of railroad companies, under which pro-
ceedings were taken to assess said company. These proceedings 
were affirmed by the supreme court, and are now in this court for re-
new.

The act of 1873 is entitled “ An act to establish just rules for the 
taxation of railroad corporations, and to induce their acceptance and 
uniform adoption.” Its preamble recites that—

“ Whereas, for the encouragement of railroad enterprise, laws 
creating and regulating railways in this State usually provide for 
the payment by them, in consideration of their chartered privileges, 
of a fixed rate upon their capital stock, or the cost of their works, in 

lieu of all other public impositions whatever ;
29 “ And whereas it is, nevertheless, contended that the prop-

erty of such corporations, being largely acquired for or
through the growth and extension of their prosperity, should contri-
bute to the charges and expenses essential for municipal and county 
purposes;

“ And whereas it is desirable, in order to the avoidance of litiga-
tion and future dissatisfaction, that such municipal and county taxa-
tion shall be authorized, and that the same shall be perm’ently 
fixed and regulated: Now, therefore,
i 1. Be it enacted, That all taxation upon all railroad companies 
occupying and using railroads in this State, whether as lessees or 
otherwise, shall hereafter be made as follows :

First. Such companies shall pay upon the cost, equipment, and 
appendages of said railroads, respectively, a State tax, after such 

-̂ ate of taxation as may have been heretofore fixed by law upon
30 such companies, or, in default thereof, after the rate of one- 

half of one per centum upon such cost.
■ ^eeon( -̂ Upon all the real property by them as aforesaid occu-

pied, used, or owned for the purposes of their road, or otherwise, ex- 
ceptmg their main stem or road-bed and track, not exceeding ’ one 
hundred feet in width, such companies shall pay a county and muni-
cipal tax for the benefit of the counties, townships, and cities, re-
spectively, where the same is situate, after the rate of one per centum 
upon a valuation thereof, and of all improvements thereon, not by 
way oi repairs, now or hereafter to be made, which valuation shall 
he made as hereinafter stated : Provided, however, That at the ter-
mini of their said roads each company may hold a tract of land, not 

exceeding ten acres, to be in one parcel, which, with the build- 
P mSs and improvements thereon, shall be free from the pay- 

mu nie.n  ̂ county, township, and municipal taxes whatsoever.” 
ihe eleventh section of this act declares that all acts and parts of 

acts> inconsistent therewith are repealed.
In the first place, it is insisted on behalf of the company that this sec-
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tion does not repeal the third section of the act of 1865, and the fol-
lowing cases are relied upon to sustain that proposition.

State vs. Minton, 8 Zab., 529 ; State vs. Miller, 1 Vr., 171; Same 
case, 2 Vr., 529.

In the State vs. Minton it was held that the Morris and Essex 
Railroad Company was not affected by the general tax-law of 1851 
which declared that all lands should be liable to taxation thereby, 
and repealed all acts and parts of acts inconsistent with its provisions.

The well-settled law in this State is that the provisions of a special 
charter shall not be altered or repealed except by express words. 

32 Therefore, although in the general tax-law of 1851 the words 
“ all lands were used, they were held not to include the lands of 

this company, because it must be presumed, in the absence of clear 
expression to the contrary, that the legislature passed the general 
law with reference only to those to wdiom the general tax-law before 
them was applicable, and not for the purpose of affecting corpora-
tions that had in their charters a specific provision for taxation. 
There was nothing in the general tax-law of 1851, thus construed, 
inconsistent with the charter of the company, which could be oper-
ated upon by the general repealer.
• But if the general law of 1851 had enacted that all the lands of 

every railroad corporation in this State, without exception, should 
be liable to taxation under its provisions, it would have applied 

necessarily to the Morris and Essex Railroad, and the general 
38 repealer would have swept away any inconsistent provision in 

its charter.
A general repealer in a general tax-law cannot disturb the' provi-

sions of a special charter, because they are wholly different; they 
are not inconsistent; they may both stand independent of each other. 
They become inconsistent when the general law by clear expression 
is made to embrace and is applied to the particular corporation, and 
its inconsistent provisions are then brought within the reach of a 
general repealer.

There is nothing in the cases in 1 Vroom, 113 and 369, which is 
not in harmony with this doctrine.

If the prior clauses of a general law apply in express terms to a 
special corporation, a general repealer would necessarily repeal in-
consistent provisions in a special charter-, but if there is an absence 

of such express prior reference, there must be a special re- 
34 pealing clause to make a general law applicable to such par-

ticular corporation.
The question is whether the act of 1873 applies in clear language 

to this corporate body ; and, if so, the general repealing clause oblit-
erates any inconsistent provision in the special charter.

The act by its title relates exclusively to railroad companies, and 
by its first section enacts that “ all taxation upon all railroad com-
panies occupying and using railroads in this State, whether as lessees 
or otherwise, shall be assessed thereunder.”

Language cannot be clearer; every railroad in the State is included; 
and if any road to which the legislature had power to apply this law 
can claim that it is not within it, every other road can set up the 
same exemption, and thus render the law wholly inoperative.

For the purpose of the case now under discussion, this act 
85 must be read as if the legislature had expressly said that the 

Morris and Essex Railroad shall be taxed as in this act is directed,
A new mode of taxation being thereby provided for this company, m 

the language of the court,inMcGavisk vs. The State: “ Two methods 
of taxation for the same general purpose must certainly be repugnant
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Both cannot be used without confusion, oppression, and double tax-
ation ; nor can the option to use either be left at the discretion of 
any public officer. Such extraordinary power could only be con-
ferred by express terms most clearly stated. No such construction 
can be given to this law by implication, Either the one law or the 
other must prescribe the only rule for the assessment of taxes against 
this company ; and because of the manifest repugnancy, the latter 
special law must prevail.”

This construction will effectuate the clearly expressed in-
36 tent of the legislature to prescribe a uniform rule for impos-

ing taxation upon the entire class of tax-payers embraced by
its enacting clauses.

It is further argued that the preamble of the tenth section of the 
act of 1873 excludes from its operation all railroad companies having 
special provisions in their charters for taxation, whether such pro-
visions are repealable or irrepealable, unless the company shall file 
its acceptance in writing of this enactment.

The tenth section is in these words :
“ And whereas certain railroad corporations owning or occupying 

railroads in this State claim exemption from all taxation, »whether 
State, county, or municipal, further than is provided by their chart-
ers, or by special laws for their benefit now existing, which claims, 
if legal, subject such corporations to public ill-will, and make it their 

* interest to forego the same and agree to the scheme of taxation
37 hereby established : Now, therefore, be it enacted that any 

such railroad corporation may, within six months from the
approval of this act,, make and execute, under their common seal 
and signature of their president, and file in the office of the secretary 
of state a declaration in writing surrendering all claim to exemption 
from taxation by them heretofore hade or made, and accepting the 
provisions of this act in lieu thereof.”

This statute must be interpreted so as to harmonize all its provi-
sions and give effect to every part of it. '

The intention expressed in the first section, to subject every rail-
road to the proposed scheme of taxation, is so clearly declared that 
there can be no doubt about it. The difficulty presented to the mind 
of the law-maker was, that there was a class of corporations whose 

submission to the legislative will could not be made com-
38 pulsory by reason of irrepealable contracts in their charters. 

With the purpose so clearly avowed to frame the. law for all
railroads, it must be presumed that the legislature intended, by the 

*10th section, to remove the obstacle by obtaining the consent of 
these corporate bodies to the abrogation of their special exempting 
clauses, and thereby to give the first section full force, and not to 
render it nugatory by making its efficacy to depend upon the will of 
those whose assent was not necessary to give it the sanction of a law.

The railroads within the enacting clause of the tenth section are 
those “ that claim exemption from all taxation, whether State, county, 
or municipal, further than is provided for by their charters, or by 
special laws for their benefit now existing.”

Corporations having repealable charters have never claimed, or 
even pretended, that they wero, exempt from all taxation ex- 

3» cept that specified in their charters. They claim exemption 
only from all taxation by the general tax-laws ; that they have 
entire immunity from additional burdens until the legislature, 

y expresss enactments, shall change the mode in which thèv are to 
be assessed.
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volve the inconsistency of denying the repeatability of charters which 
are considered to be repeatable.

There are no railroad companies, except those having irrepealable 
charters, which can claim exemption from all taxation, by either gen-
eral or special laws, further than is provided by their charters.

To this class of corporations only can the tenth section be applied 
and provisions therein made for extinguishing these special laws, so 

that the uniformity which the act has in view may be secured.
40 The judgment below must, therefore, be affirmed, unless the 

prosecutors can be classified with those corporations that have
irrepealable charters.

In their original charter (acts 1835, p. 25) the legislature expressly 
reserved the power to alter, amend, or repeal at pleasure, and by the 
supplement of 1836 (p. 223) the same right was preserved.

In 1862, the legislature passed a general tax-law, which, in The 
State vs. Miller, 1 Vr., 368, was held to include the prosecutors by 
clear expression in its provisions, and thereby to repeal the special 
mode of taxation to which it was before subject. It is now agreed 
that the legislature having once exercised its power to repeals has 

. exhausted it. The force of this argument is not apparent.
The right of repeal placed the prosecutors in the same position 

that all other tax-payers occupied ; it was a right to alter, modify, or 
repeal, not once, but so often as the legislative will is ex-

41 pressed to that end. There is no analogy between the legis-
lative power and powers granted by deed or will. The latter

when fully executed became extinguished, while the former is not in 
the least impaired or diminished by its exercise.

But upon this branch of the case the prosecutors rely mainly upon 
the supplement of March 23, 1865. (P. 556 & 961.)

The third section of this supplement provides that the tax of cme- 
half of one per cent., to be paid according to the terms of the ori-
ginal act of incorporation, shall be payable at the expiration of one 
year from the time the road* shall be opened and in use to Phillips- 
burg and annually thereafter, and shall be in lieu of all other taxa-
tion ; and it was provided that this section should not go into opera-
tion without the written consent of the said company.

This consent, which was afterwards duly filed, it is now urged 
created an irrepealable contract with the State. Irrepealable

42 grants are in derogation of the sovereign power of legislation, 
and cannot in any case arise by intendment.

It will not be understood that the legislature has relinquished or 
surrendered any part of its power, unless the intention to do so is' 
expressed in language which leaves it free from doubt.

The act of 1865 conferred a privilege upon the prosecutors, giving 
them the option of electing, which of two specified modes of taxation 
they would submit to, without containing any expression which can 
give countenance to the claim that the supplement is to have any 
higher quality than the repealable charter of which it became a part 
There is nothing indicating an intention to make the provision more 

permanent than that contained in the original grant.
43 No inference of that kind can be drawn from the language 

that such tax “ shall be in lieu and satisfaction of all other
taxation or imposition whatsoever by or under the authority of this 
State, or any law thereof,” for the same provision in substance is 
found in the charter of 1835.

If there could be any doubt that the supplement must partake of the
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character of the repealable charter, of which it is a part, I  agree, for 
the reasons stated in the opinion of Justice Depue in the supreme 
court, that, as applied to corporations, every grant of franchises is a 
charter, and that the sixth section of the general corporation act of 
1846 must be considered as incorporated in the act of 1865, by which 
it is made in express terms subject to alteration or repeal.

The prosecutors are subject to be taxed by virtue of the first sec-
tion of the act of 1873, and the judgment of the court below should, 
therefore, be affirmed.

44 Assignment of errors.

Supreme Court of the United States.

T h e  S t a t e , (T h e  M o r r is  &  E s s e x  R a i l  
road Company prosecutors,) plaintiffs in 
error,

v.
Ja me s  S. Y a r d , c o m m i s s i o n e r  o f  r a i l r o a d  

taxation, for the State of New Jersey, 
defendant in error.

Afterwards, that is to say, on the second Monday in October in 
the year eighteen hundred & seventy-five, in the Supreme Court of 
the United States, comes the said The Morris & Essex Railroad 
Company, by its attorney, & says that in the record & proceedings 
aforesaid, and in the judgment aforesaid given in the court of errors 
& appeals in the last resort in all causes in the State of New Jersev 
there is a manifest error in this, to wit :

That the said court of errors & appeals in the last resort in all 
causes of the State of New Jersey decided that the act of the 

45 legislature of the State of New Jersey entitled “ An act to' 
establish just rules for the taxation of railroad corporations 

and to induce their acceptance and uniform adoption,” approved 
April 2d, 1873, applied to and repealed all the provisions in the 
charter of the said The Morris & Essex RailroadCompanyincon- 
sistent with the provisions of the said act, whereas, in truth and in 
tact, the said act of the legislature of the State of New Jersey does 
not apply to^and repeal all the provisions in the charter of the said 
The Morris & Essex Railroad Company inconsistent with the provi-
sions of the said act of 1875.  ̂ p

There is also error in this, that the said court decided that the 
tenth section of the said act of the legislature of New Jersey only 

p railroad companies having irrepealable charters, whereas 
m truth & m fact, the said tenth section does not apply alone to 
railroad companies having irrepealable charters, 

there is also error ill this, that the said court of errors & appeals 
decided that, as applied to corporations, everv grant of a 
francise is a charter, and that therefore the sixth section of 

a ,,  the general corporation act of 1846 of the legislature of the 
State of New Jersey must be considered as incorporated in the act of 
1865 passed by the legislature of the State of .New Jersey, entitled1
MOTris &eF^UPPl'Rmr t act eniitled ‘ ̂  act to incorporate the 
whiah f E,s1sex Railroad Company, passed January 29th, 1835 ” 
u 1 • farther supplement was approved March 23d 1865
r L I l  *  18 -m\de i n exPress te™ 8 subiect to alteration or
a corpomtionaV n f f  f  faf *  e7eTJ grant of a franchise to rporation is not a charter & the supplement to the said
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company’s charter, viz, the act of 1865, above referred to, is not 
affected by the general corporation act of 1846 of the State of New 
Jersey above referred to, and the said general act is not incorporated 

in & made part of the said act of 1865, and the said supple-
47 ment of 1865 is not subject to alteration or repeal by the leg-

islature of the State of New Jersey, but is an irrepealable act,
There is also error in this, that the said court of errors and ap-

peals decided that the Morris & Essex Railroad Company, the plain-
tiffs in error, have not an irrepealable contract with the State of New 
Jersey, and is therefore subject to taxation under the said act of 1873 
without its consent, whereas, in truth & in fact, the said company 
has an irrepealable contract with the State of New Jersey, and that 
therefore, the act of 1873, under which the said assessment & valua-
tion were made against the said company without its consent, is con-
trary to & in violation of the Constitution of the United States, and 
is null & void as against the said company.

There is also error in this, that the said court of errors & appeals 
decided that the act of 1873 of the legislature of New Jersey, under 

which the said assessment was made against the said com-
48 pany, was not contrary to the Constitution of the United 

States, which forbids a State to pass any law impairing the
obligation of a contract, and is not void as against the said company, 
whereas, in truth and in fact, the said act of 1873 of the State of 
New Jersey under which the said assessment is made, is contrary to 
the Constitution of the United States & void as against the said 
company, because it violates the contract made between the State 
of New Jersey & the said company.

There is also error in this, that the said court decided in effect that 
the act of 1873, of the State of New Jersey applied to and affected 
the rights of the said company, whereas, in truth and in fact, the said 
act does not apply to & affect the rights of the said company.

There is also error in this, that the said court decided that the 
act of 1873, aforesaid, repealed the further supplement of 1865 

of the company’s charter, whereas, in truth & in fact, the said
49 act of 1873 did not repeal the further supplement of 1865 of 

the company’s charter.
There is also error in this, that the said conrt of errors & appeals 

gave judgment for the said James S. Yard, the said commissioner, 
whereas it should have given judgment for the said company.

"Wherefore, the said The Morris & Essex Railroad Company prays 
that the judgment aforesaid, by reason of the errors aforesaid, & for 
other errors appearing in the record & proceedings aforesaid, may 
be reversed, annulled, & for nothing holden, and that the said state-
ment & valuation of the real property of the said plaintiffs in error 
made by the said commissioner of railroad taxation, and by him re-
turned to the comptroller of the State of New Jersey, m ly be ad-
judged illegal, unwarranted, & may be vacated and set aside and 

wholly annulled, & that the said prosecutors, the plaintiffs m 
49^, error, may be restored to all things they have lost on occasion 

of the said judgement.
J. G. SHIPMAN,

A tt 'y  o f  P l't'ff in Error.

(Indorsed :) Sup. Court of the United States. Oct. T., 1875. The j 
State, (The Morris & Essex Railroad Co.,) pl’ff in error, v. James 8. 
Rard, railroad com., &c., def. in error. Assignment of errors.
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St at e o f  New  Je r s e y :
I, Henry C. Kelsey, secretary of state of tlie State of New Jersey, 

and ex-officio clerk of the court of errors and appeals in the last 
resort in all causes, do hereby certify that I have compared the 
above and foregoing with the original record and proceedings now 
remaining of record and on file in my office in the above-entitled 
cause, and that it is a correct transcript therefrom ; and also a true 
copy of the security on the writ of error, and the original citation 
and service thereof; and also a copy of the opinion of the c’t of 
errors & appeals.

In testimony whereof I have hereunto set my hand and affixed my 
official seal, at Trenton, this 13th day of January, A. D. 1876, and of 
the Independence of the United States the one hundredth.

[s e a l .] HEN RYC. KELSEY, Cl’k.

(Indorsement on cover :) No. 343. The State of New Jersey, (The 
Morris and Essex Railroad Company,) plaintiff in errcir, vs. James 
S. Yard, commissioner of railroad taxation. New Jersey c’t of errors 
& appeals. Filed 14 January, 1876.
' Rec . 343—2
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pel» Jtmg ^H|irme Court.

Th e  St a t e ,
The  M o r r is  & E ss ex  Rail r o ad  

Co mpany and The  D ela wa r e , L ack -
awanna  & W ester n  Rail r o ad

- Co mpany, its lessee,
Prosecutors,

vs.

Ed war d  B e t t l e , et als., members of 
the State Board of Assessors of 
the State of New Jersey, et al.

The prosecutors, by Bedle. Muirheid & McGee, 
their attorneys, pray that the assessment of taxes 
against The Morris & Essex Railroad Company, 
purporting to have been made under the provisions 
of “ An Act for the taxation o f  railroad and canal 
property,” approved April 10, 1884, and brought 
up for review under this writ of certiorari, may beqn 
set aside and for nothing holden for the reasons fol-
lowing :

1. Because the whole assessment aforesaid and
every part thereof, and all the proceedings of the 
said Board, with reference thereto are unconstitu-
tional, illegal and void, and especially because they 
are in violation of and contrary to the contract or 
contracts with the State of New Jersey, under the 
following acts of the legislature of that State. ^0

10

On certiorari 

Reasons.

20



1 . An act to incorporate the Morris & Essex 
Railroad Company, passed January 29, 1835 (Laws
1835, page 29.)

2. A supplement to tlie charter of the Morris & 
Essex Railroad Company, passed January 29, 1835, 
which supplement was passed'March 2, 1836 (Laws
1836, page 223.)

3. An act authorizing and empowering the direc-
tors of, the Morris & Essex Railroad Company to

^borrow  money and for other purposes, passed Feb-
ruary 22, 1838 (Laws 1838, page 125.)

4. An act to amend the act entitled, “ An act to 
incorporate the Morris & Essex Railroad Company,” 
passed January 29th, 1835, and which act to amend 
was passed January 24, 1839 (Laws 1839, page 22.)

5. An act for the relief of the stockholders of the 
Morris & Essex Railroad Company, passed March 
1, 1842 (Laws 1842, page 83.)

6. A further supplement to the original charter, 
approved February 25, 1846 (Laws 1846, page 57.)

7. A further supplement to the original charter, 
approved February 19, 1851 (Laws 1851, page 28.)

8. An act to perfect the junction of the Morris & 
Essex and the New Jersey railroads, approved 
March 10, 1853 (Laws 1853, page 416.)

9. A further supplement to the original charter, 
approved March 3, 1854 (Laws 1854, page 260.)

10. A further supplement to the original charter, 
30approved March 6, 1855 (Laws 1855, page 177.)

11. A further supplement to the original charter, 
approved March 6, 1857 (Laws 1857, page 111.)

12. A further supplement to the original charter, 
approved March 13, 1861 (Laws 1861, page 314.)

13. A further supplement to the original charter, 
approved April 12, 1864 (Laws 1864, page 710.)

14 A further supplement to the original charter, 
approved March 23, 1865 (Laws 1865, page 555), 
which act was assented to by the Morris & Essex 

^Railroad Company, under its corporate seal, April 
17, 1865, and said assent filed in the office of the



Secretary of State April 24, 1865, and which assent 
was published in the Laws of 1865, pages 961-2."

15. An act to authorize the Morris & Essex Rail-
road Company to build a bridge across the Dela-
ware river at Phillipsburg, approved April 6, 1865 
(Laws 1865, page 855.)

16. A further supplement to the original charter, 
approved March 5, 1867 (Laws 1867, page 144.)

17. An act to validate and confirm a certain lease 
aud contract by which the Morris & Essex R ailrod^  
Company lease their road to the Delaware, Lacka-
wanna & Western Railroad Company, a corporation 
of the State of Pennsylvania, approved February 9, 
1869 (Laws 1869, page 28.)

18. A further supplement to the original charter, 
approved March 14, 1870 (Laws of 1870, page 513.)

19. A further supplement to the original charter, 
approved March 21, 1871 (Laws 1871, page 588.)

20. A further supplement to the original charter,2 q 
approved April 5, 1871 (Laws 1871, page 1288.)

Aud more particularly under section 15 of the act 
passed January 29, 1835 (Laws 1835, page 29), and 
section 3 of the supplement approved March 23, 
1865 (Laws 1865, page 555), and the assent thereto of 
April 17, I 860, filed in the office of the Secretary of 
State April 24, 1865, and published in the . laws of 
1865, pages 961 and 2 ; and also, section 3 of the 
supplement, approved March 5, 1867 (Laws 1867, 
page 144); and also, an act to validate and confirm a30 
certain lease and contract by which the Morris & 
Essex Railroad Company lease their road to the Del-
aware, Lacka wanna & Western Railaoad Company, 
a corporation of the State of Pennsylvania, approved 
February 9, 1869 (Laws 1869, page 28), and refer-
ence is also made in the same connection to the lease 
referred fo in the last mentioned act.

2. Because by virtue of the legislation aforesaid ̂  
and the acceptance of the act of March 23, 1865, as40



aforesaid, the Morris & Essex Railroad Company 
was and is in every respect,, exempt from taxation 
under the act of April 10, 1884, aforesaid, by the 
State Board of Assessors.

3. Because the whole assessment aforesaid, made 
by said Board, and every part thereof, and all pro-
ceedings with reference thereto, are unconstitutional

IQ and in violation of the contract or contracts existing 
between the State of New Jersey and the. Morris & 
Essex Railroad Company and The Delaware, Lacka-
wanna & Western Railroad Company, its lessee, and 
impair the obligation thereof, and are illegal and 
void.

4. Because the act of April 10, 1884, aforesaid, 
and every part thereof, is unconstitutional, illegal 
and void.

20

5. Because the said act of April 10, 1884, has no 
legal application to the Morris & Essex Railroad 
Company, and does not in any way repeal or change, 
and cannot in any way repeal or change the exist-
ing acts or supplements aforesaid, or any of them, 
containing contracts or provisions on the subject of 
taxation of the Morris & Essex Railroad Company. 
But if said act of April 10, 1884, has any legal

30 application to the Morris & Essex Railroad Com-
pany, which these prosecutors deny, then the as-
sessment aforesaid should be set aside and for 
nothing holden, in whole or in part.

6. Because the said assessment upon the fran-
chise of the Morris & Essex Railroad Company, 
valued at $10,450,000 or any other sum, is unconsti-
tutional and illegal, and not within the power of

40 the legislature to authorize.



7. Because there is no provision, measure 01 
standard in the act of April 10, 1884, under which 
the Board could lawfully estimate the value of the 
franchise or tax the same, and also because the prin-
ciples and method adopted by said board in valuing 
and assessing the franchise are unconstitutional, 
illegal and unjust.

8. Because it is unconstitutional and illegal to^Q 
value and tax the franchise by itself or in any other 
way.

9. Because the valuation of $10,450,000 for the 
franchise, and the tax assessed thereon of $52,250, 
are each arbitrary, without any lawful basis of esti-
mate, excessive and unjust, and the franchise has 
no taxable value under the constitution and laws of 
the State of New Jersey.

-  20

10. Because it is unconstitutional and illegal for 
the legislature to commit to the State Board of As-
sessors the power, as provided in the said act of 
April 10, 1884, to value the franchise and tax the 
same.

11. Because the act of April 10, 1884, aforesaid
is in violation of paragraph twelve of section seventy 
of article four of the Constitution of the State of 
New Jersey, which provides that “ Property shall 
be assessed for taxes under general laws and by 
uniform rules, according to its true value.”

12. Because there is no provision in the act of
April 10, 1884, by which the valuation of any of 
the railroad property shall be taken into the esti-
mate by the local authorities in fixing the local rate 
of taxation. 40



13. Because the act of April 10, 1884/aforesaid, 
provides for unequal taxation.

14. Because the valuations by the said board of » 
the real estate (so called) used for railroad purposes 
of $6,645,492.54 or as reduced to $6,624,742.54, or 
about that sum, are each excessive and should not 
exceed the valuations returned to the said board by

lOthe Morris & Essex Railroad Company.

15. Because the sidings and all structures upon 
the main stem (besides the main tracks, sleepers and 
depot buildings used for passengers,) are not taxable 
either as a part of the main stem or as real estate, 
or m any other way under the act of April 10, 1884.

16. Because the road bed,(other than main stem,) 
20 the sidings, and structures of every kind, including

docks, wharves, piers, crib work, and bulkhead out-
side of the main stem and basins, cannot be valued 
or taxed by themselves as real estate, or otherwise, 
or apart from the real estate of which they form 
part, if taxable at all.

17. Because the valuations by the said board of 
the real estate (so called) in the various taxing dis- 

3Qtricts are severally higher relatively than the as-
sessed value of real estate of persons other than 
railroad or canal corporations therein.

40

18. Because the valuations by the said board of 
the real estate, sidings and structures of the Morris 
& Essex Railroad Company, in the Cities of Hoboken 
and Jersey City, are excessive and relatively higher 
than valuations of the board of like character of 
property of other railroad corporations in said cit-
ies respectively as valued by said board.



19. Because the valuation of the franchise of the 
Morris. & Essex Railroad Company is relatively 
higher tha:i valuations made by the board of the 
franchises of other railroad corporations terminating 
in Jersey City and elsewhere in the State, and the 
discrimination against the Morris & Essex Railroad 
Company is unjust, unequal and illegal.

20. Because the valuation of the tract in Hobo-^O 
ken of 22,751 acres is excessive as land and the 
valuation of the sidings thereon is also excessive.

21. Because the area of 99.784 acres in Jersey 
City of the tract described is too much. From it 
should be deducted .71 of an acre for main stem. 
Also 7.25 acres error in calculation of the area. Also 
12.4 acres under water between the actual bulkhead 
and the exterior line for solid filling. Also about 
four acres included in the basin within said area. ■

22. Because the valuation of the said tract desig-
nated as 99.784 acres is excessive as land, and the 
sidings thereon are also excessively valued.

23. Because the crib work in Jersey City cannot
be valued by itself, and the valuation thereof is ex-
cessive. 4

24. Because the valuations of the wharves and 
piers and the buildings thereon and the sidings and 
also the trestles are each excessive and not assessa-
ble by themselves or otherwise. ~

25. Because the State Board of Assessors refused 
and failed to grant relief in regard to each and all of 
the specifications of grievance contained in the 40



' written complaint of the prosecutors made to said 
Board.

26. Because the said board should have granted 
relief upon each and all of the specifications of 
grievance contained in said written complaint to said 
board.

27. Because the valuation of all the tangible per-
sonal property of the Morris & Essex Bailroad 
Company made by said board is excessive and il-
legal.

28. Because the said assessment and the act of 
April 10, 1884, aforesaid, are in diver other respects 
unconstitutional, illegal, unequal and unjust.

Dated April 8,1885.
20 BEDLE, MUIBHEID & McGEE,

Attorneys of Prosecutors.

30
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NEW JERSEY SUPREME COURT.

Th e  St a t e ,
The  Sussex  Rail ro ad  Co me any, 

Prosecutor,

vs.

Ed war d  Be t t l e , et als., members of 
the State Board of Assessors of 
the State of New Jersey, et al.

On certiorari 

Reasons.
10

The prosecutor, the Sussex Railroad Company, by 
Bedle, Muirheid & McGee, its attorners, prays that 
the assessment of taxes against it, purporting to^® 
have been made under the provisions of “  An act for 
the taxation of railroad and canal property,”  ap-
proved April 10, 1884, and brought up for review 
under this writ of certiorari may be set aside and 
for nothing holden, in whole or in part, for the rea-
sons following :

1. Because the whole assessment aforesaid, and 
every part thereof, and all the proceedings of thegQ 
said board with reference thereto, are unconstitu-
tional, illegal and void.

2. Because the act of April 10, 1884, aforesaid, 
and every part thereof, is unconstitutional, illegal 
and void.

3. Because the assessment made by said board 
upon the franchise of the Sussex Railroad Company, 
valued at $225,000 or any other sum, is unconstitu-



tional and illegal and not within the power of the 
legislature to authorize.

4. Because there is no provision, measure or 
standard in the act of April 10, 1884, under which 
the board could lawfully estimate the value of the 
franchise or tax the same, and also because the prin-
ciples and method adopted by said board in valuing

10 and assessing the franchise are unconstitutional, 
illegal and unjust.

5. Because it is unconstitutional and illegal to 
value and tax the franchise by itself or in any other 
way.

6. Because the valuation of $225,000 for the fran-
chise, and the tax assessed thereon of $1125, are

20 each arbitrary, without any lawful basis of estimate, 
excessive and unjust, and the franchise has no tax-
able value under the. constitution and laws of the 
State of New Jersey.

7. Because it is unconstitutional and illegal for 
the legislature to commit to the State Board of As-
sessors, the power, as provided in the said act of 
April 10, 1884, to value the franchise and tax the

30 same.

8. Because the act of April 10, 1884, aforesaid, is 
in violation of paragraph twelve, section seven, of ar-
ticle four, of the Constitution of the State of New 
Jersey, which provides that, “  Property shall be as-
sessed for taxes under general laws and by uniform 
rules according to its true value.”

9; Because there is no provision in the act of April
4010, 1884, by which the valuation of any of the rail-



road property shall be taken into the estimate by the 
local authorities in. fixing the local rate of taxa-
tion.

10. Because the act of April 10, 1884, aforesaid, 
provides for unequal taxation.

11. Because the valuations by the said Board of
the real estate (so called) used for railroad purposes^ 
of $27,420.50, or as reduced to $25,445.50, or about 
that sum, are each excessive, and should not exceed 
the valuation returned to the said board by the Sus-
sex Railroad Company. .

12. Because the sidings and all structures upon 
the main stem (besides the main tracks, sleepers and 
depot buildings used for passengers*) are not taxable 
either as a part of the main stem or as real estate, 20 
or in any other way under the act of April 10, 1884.

13. Because the road bed (other than main stem) 
the sidings and structures of every kind cannot be 
valued or taxed by themselves as real estate or other-
wise, or apart from the real estate of which they form 
part, if taxable at all.

14 Because the valuations by the said Board o f ^  
the real estate (so called) in the various taxing dis-
tricts, are severally higher relatively than the as-
sessed value of real estate of persons other than rail-
road or canal corporations therein.

i5. Because the State Board of Assessors refused 
and failed to grant relief in regard to each and all of 
the specifications of grievance contained in the



written complaint of the prosecutor made to said 
Board.

16. Because the said Board should have granted 
relief upon each and all of the specifications of 
'grievance contained in said written complaint to said 
Board.

^  17. Because the valuation of all the tangible per-
sonal property of the Sussex Bailroad Company 
made by said Board is excessive and illegal.

18. Because the valuation of the main stem of 
$576,389.70 is excessive and illegal.

19. Because the said assessment and the act of 
20 April 10, 1884, aforesaid, are in divers other respects

unconstitutional, illegal, unequal and unjust.
Dated April 8,1885.

BEDLE, MUIRHEID & McGEE,
Attorneys of Prosecutors.

30
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NEW JERSEY SUPREME COURT.

Th e  St a t e ,
Th e  Pass aic  & Delawa re  Rail r o ad  

Co mpany, aud Th e  Del aw are ,Lac k -
awanna  & W ester n  Rail ro ad  Co m-
pany, its lessee,

Prosecutors.
vs.

10
On certiorari. 

Reasons.

Edward  Be t t l e , et als., Members of 
the State Board of Assessors of 
the State of New Jersey, et al.

m '• on
The prosecutors, The Passaic & Delaware Rail-

road Company, and The Delaware, Lackawanna & 
Western Railroad Company, its lessee, by Bedle, 
Muirheid & McGee, their attorneys, pray that the 
assessment of taxes against The Passaic & Delaware 
Railroad Company, purporting to have been made 
under the provisions of “  An act for the taxation of 
railroad and canal property,” approved April 10, 
1884, and brought up for review under this writ of 
certiorari, may be set aside and for nothing holdengQ 
in whole, or in part, for the reasons following :

1. Because the whole assessment aforesaid and 
every part thereof, and all the proceedings of the 
said board with reference thereto, are unconstitu-
tional, illegal and void.

2. Because the act of April 10, 1884, aforesaid,
and every part thereof, is unconstitutional, illegal 
and void. 40



3. Because the assessment made by said board, 
upon the franchise of The Passaic & Delaware Rail-
road Company, valued at $7000, or any other sum, is 
unconstitutional and illegal and not within the power 
of the legislature to authorize.

4. Because there is no provision, measure or 
standard in the act of April 10, 1884, under which

1 0 the board could lawfully estimate the value of the 
franchise or tax the same ; and, also, because the 
principles and method adopted by said board in val-
uing and assessing the franchise are unconstitu-
tional, illegal and unjust.

5. Because it is unconstitutional and illegal to 
value and tax the franchise by itself or in any other 
way.

20
6. Because the valuation of $7000 for the fran-

chise, and the tax assessed thereon of $35, are each 
arbitrary, without any lawful basis of estimate, ex-
cessive and unjust, and the franchise has no taxable 
value under the constitution and laws of the State 
of New Jersey.

0

7. Because it is unconstitutional and illegal for
30 the legislature to commit to the State Board of As-

sessors the power as provided in the said act of 
April 10, 1884, to value the franchise and tax the 
same.

8. Because the act of April 10,1884, aforesaid, is 
in violation of paragraph twelve, of section seven, 
of article four of the Constitution of the State of 
New Jersey, which provides that “  Property shall 
be assessed for taxes under general laws and by uni-

^  form rules according to its true value.”



9. Because there is no provision in the act of 
April 10, 1884, by which the valuation of any, of thé 
railroad property shall be taken into the estimate 
by'the local authorities in fixing the local rate of 
taxation.

10/ Because the act of April 10, 1884, aforesaid, 
provides for unequal taxation.

1
11. Because the valuations by the said board of 

the real estate (so-called) used for railroad pur-
poses of $6338.55, or as reduced to $6238.55, or 
about that sum, are each excessive and should not 
exceed the valuations returned to the said board by 
the Passaic & Delaware Railroad Company.

12. Because the sidings and all structures upon
the main stem (besides the main tracks, sleepers20 
and depot buildings used for passengers) are not 
taxable either as a part of the main stem or as real 
estate or in any other way nnder the act of April 
10,1884. • -

13. Because the road-bed (other than main stem),
the sidings and structures of every kind cannot be 
valued or taxed by themselves as real estate or 
otherwise or apart from the real estate of which 
they form part, if taxable at all. ^0

14. Because the valuations by the said board of 
the real estate (so called) in the various taxing dis-
tricts are severally higher relatively than the as-
sessed value of real estate of persons other than 
railroad or canal corporations therein.

15. Because the State Board of Assessors refused 
and failed to grant relief in regard to each and all o f ^



the specifications of grievance contained in the writ-
ten complaint of the prosecutor made to said board.

16. Because the said board should have granted 
relief upon each and all of the specifications of 
grievance contained in said written complaint to 
said board.

10 17. Because the valuation of all the tangible per-
sonal property of the Passaic & Delaware Railroad 
Company made by said board is excessive and 
illegal.

18. Because the valuation of the main stem of 
$317,139.75 is excessive and illegal.

19. Because the said assessment and the act of 
20 April 10,1884, aforesaid, are in divers other respects

unconstitutional, illegal, unequal and unjust.
Dated April 8, 1885.

BEDLE, MUIRHEID & McGEE,
Attorneys of Prosecutors.
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NEW JERSEY SUPREME COURT.

Th e  St a t e ,
Th e  W ar re n  Rail ro ad  Co mpany and 

The  Del a wa r e  L ac ka wan na  & 
W e s t e r n  Railroa d  Co mpany, its 
lessee,

Prosecutors,

vs.

10
On certiorari.

' £  —
Reasons. *

E dwar d  Be tt le  et als, members of 
the State Board of Assessors of the 
State of New Jersey et al.

The prosecutors, the Warren Railroad Company 
and The Delaware, Lackawanna & Western Railroad 
Company, its lessee, by Bedle, Muirheid & McGee, 
their attorneys, pray that the assessment of taxes 
against the Warren Railroad Company purporting to 
have been made under the provisions of “  An act for 
the taxation of railroad and canal property,”  ap-
proved April 10, 1884, and brought up for review 
under this writ of certiorari, may be set aside, and 
for nothing holden in whole or in part, for theoy 
reasons following :

1. Because the whole assessment aforesaid, and 
every part thereof, and all the proceedings of the 
said board with reference thereto are unconstitu-
tional, illegal and void.

2. Because the act of April 10, 1884, aforesaid, 
and every part thereof, is unconstitutional, illegal^ 
and void.



3. Because the assessment made by said board 
upon the franchise of the Warren Railroad Company 
valued at $1 ,200,000, or any other sum, is unconsti-
tutional and illegal and not within the power of the 
legislature to authorize.

- 4. Because there is no provision, measure or 
standard in the act of April 10, 1884, under which 

10 the board could lawfully estimate the value of the 
franchise* or tax the same, and also because the 
principles and method adopted by said board in val- 

* uing and assessing the franchise, are unconstitutional, 
illegal and unjust.

5. Because it is unconstitutional and illegal to
value and tax the franchise by itself, or in any other 
way. ,

Of)
6. Because the valuation of $1,200,000 for the 

franchise, and the tax assessed thereon of $6000, are 
each arbitrary, without any lawful basis of estimate, 
excessive and unjust, and the franchise has*’no tax-
able value under the constitution and laws of the 
State of New Jersey.

7. Because it is unconstitutional and illegal for 
the legislature to commit to the State Board of As-

^Osessors the power as provided in the said act of 
April 10, 1884, to value the franchise and tax the 
same.

8. Because the act of April 10, 1884, aforesaid, is 
in violation of paragraph twelve of section seven of 
article four of the Constitution of the State of New 
Jersey, which provides that “ Property shall be as-
sessed for taxes under general laws and by uniform

40rules, according to its true value.”



9- Because there is no jxrovision in the act of 
April 10, 1884, b j  which the valuation of any of the 
railroad property shall be taken into the estimate by 
the local authorities in fixing the local rate of taxa-
tion.

10. Because the act of April 10, 1884, aforesaid, 
provides for unequal taxation.

10
11. Because the valuations by the said board of 

the real estate (so-called) used for railroad purposes 
of $45,239.10, or about that sum, are excessive and 
should not exceed the valuations returned to the 
said board by the Warren Railroad Company.

12. Because the sidings- and all structures upon 
the main stem (besides the main tracks, sleepers and 
depot buildings used for passengers) are not taxable20 
either as a part of the main stem or as real estate 
or in any other way under the act of April 10, 1884

13. Because the road-bed (other than main stem), 
the sidings and structures of every kind cannot be 
valued or taxed by themselves as real estate or 
otherwise or apart from the real estate of which they 
form part, if taxable at all.

30
14 Because the valuations by the said board of 

the real estate (so-called) in the various taxing dis-
tricts are severally higher relatively than the assessed 
value of real estate of persons other than railroad 
or canal corporations therein.

15. Because the State Board of Assessors refused 
and failed to grant relief in regard to each and all 
of the specifications of grievance contained in the



written complaint of the prosecutors made to said 
board.

16. Because the said board should have granted 
relief upon each and all of the specifications of griev-
ance contained in said written complaint to said 
board.

1 7 # Because the valuations of all the tangible 
personal property of the Warren Railroad Company 
made by said board, is excessive and illegal.

18. Because the valuation of the main stem of 
$2,033,481.70 is excessive and illegal.

19. Because the said assessment and the act of 
April 10, 1884, aforesaid, are in divers other respects

^0unconstitutional, illegal, unequal and unjust.
Dated April 8, 1885.

BEDLE, MUIRHEID & McGEE, 
Attorneys of Prosecutors.



NEW JERSEY SUPREME COURT.

In the Matter of Appeal of the Mo r -
r is  & E ss ex  Rail r o ad  Co mpan y, 
from the valuation of its property 
by the State Board of Assessors.

1

c

10

Attorney General St oc kt on  gave notice to ex- 
Governor Be d l e  that on April 11th, 1885, before 
L e vi T. H annu m, Esq., a Supreme Court Commis-
sioner of the State of New Jersey, at his office in the 
City of Trenton, he would cross-examine Mr. W i l -
liam  Unruh .

At the request of ex-Governor Bed le  the examina--0 
tion was postponed until Tuesday, the 14th day of 
April.

Tuesd ay , April 14th, 1884.

The cross-examination in this matter was again 
postponed by consent to a day subsequently to be 
agreed upon.

The taking of testimony in the above stated cause 
was continued on Monday, the 27th day of April,og 
A. D. 1885, at the office of L e v i T. H annum, Esq., in 
the City of Trenton, N. J.

Present—Attorney General St o c kt o n  and R ob e rt  F.
St o c kt o n , Esq., on behalf of the State.

Ex-Governor Be d l e , for the Morris & Es-
sex Railroad Company.

It is agreed between counsel that the original tes-
timony of Mr. Unruh shall be used on the certiorari,



W il l ia m UNEUHr a witness having heretofore been 
sworn, being produced on notice, on the part of the 
Morris & Essex Railroad Company and the Dela-
ware, Lackawanna & Western, its lessee, for cross- 
examination,* testified further as follows:

Cross-examination try Mr. Ro be r t  F. St o c kt o n

20

Q. If you will turn to your examination, sir, about 
-^the fifth or sixth question, you were asked: “ I call 

your attention, in the first place, to the valuations 
in Jersey City. In Jersey City the State Board has 
given a description of what I call a tract, for present 
purposes, containing 99.784 acres. Are you familiar 
with that body of land?” You anstvered, “ Yes, sir.” 
Q. Have you made a calculation of the exact area 
within the boundaries mentioned in that descrip-
tion? Answer. I  have. Question. What is it ? An-
swer. 92.53 acres.

Q. Now, how did you come at that difference ; in 
what way ; from a map that you made ?

A. Yes, sir.
Q. About when was that map made ?
A. It is a map of Jersey City in general use. It is 

considered the standard map of Jersey City.
Q. Which map is it. What is the title of the 

map?
A. The data from which the map is made was 

2Q taken from Mr. Bacot’s map of Jersey City.
Q. Is it or not a fact, that the line of Hoboken— 

the line between the city of Jersey City and Hobo-
ken—is that line between them correctly shown or 
not ?

A. I imagine that it is correct.
Q. Do you know it to be correct ; that is the pro-

position?
A. No, sir ; I don’t know it to be correct.
Q. Have you calculated the amount of land as- 

sessed against the company in Hoboken ?
A. Yes, sir.



Q. Do jou  make that in your return here, 92.53 
acres ? ’ . - ‘ V

A. That is for Jersey City.
Q. Does the total area, according to your calcula-

tion, agree with this quantity, 99.784 That is the 
total area in the two cities ?

A. 99.784 I understand to be the area in Jersey 
City. only.

Q. (By Mr. Sit e s .) What I want to get at is the 
amount which, by your calculation, you found in 
Hoboken. Added to the amount of land m Jersey 
City, don’t the total of those two equal our total 
that we have in Jersey City and Hoboken?

A. No, sir ; I  think not ?
Q. Did you examine to see ?
A. No, sir, I havn’t made an examination ; I  think 

not though. With regard to the calculation I made 
of the land in Jersey City, and the fixing of the line 
between Jersey City and Hoboken—the line as given 
on Bacot s map has always been regarded as nearly^ 
accurate, but I  have not regarded it as sufficiently ac-
curate to put it on my own maps, but I got the boun- 
dary line from other parties and found that it is very 
nearly identical with Bacot s line, but not exactly so.
I got the information from Speilman’s and Brush’s 
map, the data, and it is supposed to be as nearly 
correct as any one can get that boundary. It is a 
disputed boundary between surveyors, I  imagine. I 
I know there is a great deal of trouble about it.

Q. This 92.53 acres you don’t pretend goes in the^ 
Hoboken ?

A. No, s ir ; that is Jersey City.
Q. Have you got your calculations here ?
A. No, sir.
Q. Has not the company got a map showing their 

property down there ?

Mr . Be d l e . There was a map produced here;
I will bring it along the next time.



Q. I would like you to recaloulate that with t̂ iat 
map, and see if you haven’t made an error?

Q. (By Mr. R ob e rt  F. St oc kt on .) A little further 
down here we come to a question by Governor 
Bedle: “  How much of that basin or canal is in
Jersey City, that is under water, and included iu 
that description.” Have you found that?

A. Yes, sir.
Q. As a matter of fact,- is not all that reclaimed 

land ?
A. All made ground ; yes, sir,
Q. A little further ou : “ Q. Now if you put the 

basin in, how much will that leave. Mr. TJnruh s 
answer is, “  That is adding the basin or deducting 
the basin ; X have deducted the area of the basin and 
the area outside of the bulkhead—no, I beg your 
pardon; you want it with the deductions of the main 
stem outside of the bulkhead and the basin. Q. 
I want to know what the area of land above the wa-

i t e r  is,” &c. Now what valuation do you put on 
those bulkheads, and the work upon that basin ?

A. I take it all as land, the bulkhead being a part 
of the land there, and is necessary to hold the land 
in its place ; I have forgotten what my valuation 
was per acre.

Q. What do you value the bulkhead at ?
A. As part of the land.
Q. But the bulkheads must have cost something to 

oq be put there ?
A. Yes, sir ; that is true.
Q. Well, what is your valuation ?
A. There would be no property there at all with-

out the bulkheads, we could not hold the property.
Q. What did it cost. You say you have been en-

gineer for this road for years; what did it cost to 
put these bulkheads in there?

A. I  don’t remember the figures.
Q. Have you got any data ?
A. I  havn’t it with me.
Q. Be kind enough to bring it the next time.40



A. All right.
Q. How much did you estimate the dredging by 

the yard, that has been done there ?

Objected to as immaterial.

A. The last dredging we did there we paid 16£ 
cents per cubic yard ; probably we could get it done 
now for 14.

Q. Did your own men do it ? 10
A. No, sir ; by contract.
Q. Did you include the cost of dredging in the 

value you put upon the land ?
A. No ; I  got the value of the laud ;• I merely took 

about what property was worth in that vicinity; I 
did not consider any of the structures put upon it, 
that is, in the way of bulkheads and piles for hold-
ing the filling in place.

Q . (By Mr. S i t e s .) Does that basin, in your opin-
ion, increase the value of your property there, or^O 
decrease it ?

Objected to as immaterial from this wit-
ness ; it is no cross-examination.

Q . (By Mr. S t o c k t o n .) H o w  many cubic yards 
do you estimate that you dredged out of that basin ?

A. I havn’t got the figures here ; it is so long ago 
that I don’t remember.

Q. You have got this data at home ? 30
A. That I can’t say; I may probably have a great 

deal of labor in looking it up ; I might give you an 
approximate estimate sooner than look up the data, 
because this covers a period of nearly a year, and I 
may not be able to find i t ; it is rather difficult to 
get at the exact quantity.

Q. If you haven’t any data, how did you make 
your estimate ?

A. I had it at that time, but those notes are prob-
ably lost. 40



Q. What data did you make your evidence up 
from when you answered Governor Bedle’s question ? 

A. Upon what point ?
Q. Upon the valuation of this basin here?

Objected to, as counsel for the appellants 
does not recollect that any valuation of the 
basin is given, and don’t think the witness es 
examined upon that subject.

20

30

40

Q. He said that he had lost the data from which 
he made up his valuation. -

A. No, sir ; I don’t know that I can find the mem-
oranda or the papers that refer to the first cost of 
the canal.

Q. The question I want to ask is, did you have 
those memoranda or those papers before 3'ou when 
you testified on the examination of Governor Bedle ?

.A. No, not at all.
Q. From what source did you derive your answer 

at that time ?
A. From my own opinion of the value of lands, 

and from information gleaned from various sources 
as to the value of land in that locality.

Q. A little further on : “ Are you familiar with 
that siding ? Answer. Yes, sir. Question. What kind 
of material is it made out of ? Answer. It is mostly 
out of iron taken up from the main track. That 
has been worn out on the main track.” How long 
has your road used iron rails on the main tracks ?

A. Iron or steel ?
Q. Iron ; that is what you say here : “  It is mostlv 

out of iron taken out of the main track.”
A. We used iron rails on the main track previous 

to 1872 or 1873, and there are some iron rails on 
some of our main tracks at this time.

Q. How much of the siding is of iron ?
A. I don’t know.
Q. Have you any means of finding out ?
A  I could by having a survey made of it.



Q. You go on a little further down : “ Does that 
come within the line of jour duties, to make esti-
mates with reference to it? Answer. Yes, sir. 
Question. You may state whether that estimate is 
correct, in your judgment, or not ? Answer. I 
think it is excessive.” What data did you have to 
make up your mind that that estimate was exces-
sive ?

A. The fact that the siding is of second-hand iron ; 
to sell the iron we could not get more for it than 10  
the price of old iron, which at the present time is 
not worth over $16 or $18 a ton ; the ties are old 
cheap ties, and it is altogether a very cheap track, 
not such as we have in use for the main track.

Q. What did you put the iron in at, in your esti-
mate return ?

A. I don’t remember, probably $20.
Q. Are you using that siding?
A. Oh, yes ; I suppose.
Q. And running heavy coal traffic over it ? ^0
A. Oh, yes.
Q. Are not your rails standard rails ?
A. I don’t know whether those are in this partic-

ular siding or not, probably they are.
Q. Can you give us an estimate of what it would 

cost to re-lay that siding?
A. With the same quality of iron ?
Q. Yes ; what you would have to pay for it now?
A. New iron ?
Q. No ; valuing the iron as if you had to pay for**® 

it now ?
A. That is, if we bought second-hand iron rails, 

we would pay $16 to $20  a ton for it.
Q. Can you get it for that ?
A. That is the quotation.
Q. On the 1st of January, 1884 ?
A. About $20 ; I am not sure what it was, within 

$20 or $22 ; I  suppose we can lay this siding for 
$4500 or $5000 a mile.

Q. What do .you value your ties at ?



A. They are probably worth about 40 cents a 
piece ; a good many of them are culled.

Q. Do you know what the Lackawanna paid for 
ties on the 1st of Jannary, 1884?

A. No', sir.
Q. Did you pay for the labor at 70 cents per day 

for laying that track ?
A. Yes, sir.
Q. And delivering the materials ?
A. Yes, sir ; that is the idea.
Q. And ballast ?
A. Everything.
Q. What did you pay for ballast a yard—what is 

it worth to lay it down per yard ?
A. It don’t cost us anything; we generally ballast 

with ashes.
Q. It certainly costs something.
A. No, it don’t ; we have got to clean the ash-box 

2o out.
Q. You have to use your road to carry it there, 

and your men.
A. Yes, s ir ; certainly.
Q . (By Mr. S i t e s .) At the next meeting will you 

submit in detail, a statement, stating so much for 
iron, and so much for ties, and so much for labor, 
and the cost of ballast, and everything in detail 
that goes to make up a mile of track?

3Q Mr. B e d l e . I am not prepared to answer
whether I  will subject him to that. I will con-
sult with the Attorney General upon that. What 
I  mean is, that I  think when you and I come 
to talk over this case, a great deal of the testi-
mony that is going may be saved.

The A t t o r n e y  G e n e r a l . We don’t think 
your surveyor has been guided by the same 
principles which have guided our engineer, 
and we are trying to bring that out. As we 

40 are here we had better let the witness go on.



Mr. B e d l e . The witness may say what he 
thinks about that.
. The W i t n e s s . I have no answer to make to 

that question.
Mr. B e d l e . I will say that this witness is 

in the employ.of the railroad, and I will ad-
vise the witness with reference to it between 
this and the next meeting.

Q. You speak down here about piers. The ques-
tion is, “What is the average life—12 years ; how 
are those piers constructed on this shore front?
A. They are held up by piles driven in the mud.” 
How long are those piles ?

A. They ruu from 50 to 70 feet in length.
Q. Is4t not a fact that you are constantly in the 

habit of renewing the piles and in keeping the struck 
ture in as good condition as necessary ?

A. We cannot renew many of the piles to keep it£0 
in good condition; we can renew the top timber 
though.

Q. In what condition are those piles now ?
A. I haven’t made a personal examination of the 

piers lately. Some of the piers are in very good con-
dition, and some are partially worn out.

Q- (By Mr. S i t e s .) Are« they not all in very good 
condition?

A. No, sir; they are not a llin  very good condi- 
tion. v  . 30

Q. Is not all piling underneath there pine piles ?
A. Spruce, mostly.

. Q. Are ymi sure of that ?
A. Yes, sir ; very few pine piles.
Q. I have just had all this examined underneath 

there and find there are pine piles.

Ex-Governor B e d l e  objected to the sur-
veyor asking the witness any questions, and 
the Attorney General requested Mr. Sites t 
put his questions through counsel.



Q. (By Mr. R o b e b t  F. S t o c k t o n .) Ho w  did you 
value the track as old material ?

A. I generally valued it for about what it is worth 
in my opinion; that is my idea.

Q. Do you value it as track, or as old material ?
A. As track, too be sure.
Q. Now on the next page : “ What was the actual 

cost, as you understand it, of the construction of 
that shed?” Was that shed built by your own men?

A. Yes, sir.
Q. Can you state —to go back again to the pier 

question,—can you state when those piers were con-
structed, at different times ?

A. Giving the data of each different pier ?
Q. Yes ?
A. No, sir ; I cannot.
Q. Will you bring that the next tiqae you come?
A. I doubt if I can get that information for you, 

sufficiently close.
^0 Q. Were those piers constructed before 1865?

A. No, sir, none; unless it was. the passenger 
house pier ; that I don’t know anything about.

Q. Don’t you repair these piers every year ?
A. Oh, there are some little repairs made.
Q. Don’t you keep them in first-class order to run 

heavy trains on ?
A. Oh, yes, of course; we keep them in good or-

der.
Q. You speak a little further down here : “  How 

u long has that shed been on pier No. 12 ?” What did 
that shed cost, if you know, when you put it up?

A. $8184.40; I have given that as the cost of i t ; 
I  took care to get the cost of that pier from the su-
perintendent of buildings. Those are the figures ; 
it was built by the company.

Q. Does that include the labor ?
A. Yes, s ir ; everything.
Q. Do you know how many square feet the shed 

covers ?
A. Not exactly, I  could get it from my maps.



Q. Do that, if you please. How deep was the 
mud before you commenced to fill in that bulkhead ?

A. I never have made any soundings through the 
mud at that point.

Q. You can come at it generally; how much mud 
you did dredge out ?

A. We never go to the bottom of the mud in 
dredging at Hoboken.

Q. What is the average life of the pile?
A. Outside of the bulkhead they last from ten t o ^  

fifteen years ; inside of the bulkhead below high 
water they last a much longer time.

Q. They speak of crib-work—how much is there 
of that crib-work ?

A. The whole front of the property is cribbed, 
and then the sides of the canal.

Q. How much crib-work is there, in feet ?
A. I can t give it to you exactly ; I could give it 

approximately.
Q. On the side of the canal?"
A. There is probably 3000 feet along the canal.
QI: How much is there along, the bulkhead ?
A. Probably 1500 feet.

Mr. B e d l e . I s  he speaking of Jersey City 
alone, or of Jersey City and Hoboken to-
gether ?

The W i t n e s s . Jersey City and Hoboken 
both.

30
Q. Don’t you use pier No. 6, you speak of that 

down here ?
A. Yes, sir. m
Q. Don’t you run very heavy coal trains over tb. t̂ 

pier ?
A. We run the usual coal trains that* we have on 

the road; we run on that pier.
Q. Don’t the heavy engines run there ?
A. We don’t run the engines on any of the piers 

except No. 5 ; we have a small pusher. ^0



Q. What is the average weight—you said the usual 
weight of coal trains—wliat is the usual weight of 
the coal train ?

A. The Jennies weigh about six or eight tons, and 
the hoppers about twenty tons.

■Q. How much do you run on an average ?
A. On all piers except No. 5 the cars are run 

singly o f  in pairs ; on No. 5 they run as many as the 
engine can handle.

1 0  Q. What w o u l d  it cost to repair pier No. 6 ?

A. Probably about $90,000 or $100,000.
Q. What do you value-your machinery at on that 

pier ?
A. I d o n ’ t  know what the machinery is worth.
Q. What machinery is there there ?
A. A stationary engine for hoisting cars up, that is 

all.
Q. You say “  there is a great deal there T\
A. A great deal machinery ?

20 Q. Yes, sir; about $100,000. “ About $100,000; 
but I mean the pier complete, the approaches 
thereto, and all the . machinery there ; there is a 
great deal of machinery there.”

A. By machinery, of course, I mean to include the 
engine and the drum and the shed, and all that sort 
of thing; of course it includes quite a number of 
pieces; it includes as much machinery as we have 
on any of those piers.

Q. What is the value of all that machinery ?
^  A. That I cannot say, I never made an estimate 

of the value of ti e machinery on the piers.
Q. I  would be glad if you would do so, sir, at your 

leisure, and bring it over when you com e; can you 
give an estimate, (I don’t suppose you can now,) of 
each one of those piers?

A. Do I understand by that the price they should 
have cost, or the first actual cost ?

Q. What they did cost to put them in the condi-
tion they are in at'the present moment ?

40



A. Of course that might be got a t ; I am not pre-
pared to say whether or not it could.

Q. Can you give me an estimate of what it would 
cost new ?

A. I can give you an estimate of what the contract 
price would be.

Q. Can you do it now ?
A. I can give it to you approximately now.
Q. We want each one separately.
A. I don’t know whether I can give you each one 

I am not prepared to say that.
Q. You speak of siding : “  These sidings spoken 

of in the valuation, both in Jersey City and Hobo-
ken, in ballast, are these sidings that are regularly 
constructed there in tracks;—regularly built tracks? 
Yes, sir. With ties and rails ? Yes, sir.” How are 
they ballasted ?

A. Mostly with cinders.
Q. Are not some of these tracks ties and stringers ?
A. Ties and stringers ? *:
Q. Laid on ties and stringers ?
A. None of those that are laid in ballast.
Q. You refer to it here : “ And the sidings on the 

piers are laid how ? Laid on the planking of the 
pier; the rails laid on the planking of the pier.” 
Are not some laid on ties and stringers ?

A. No, sir—none on ties and stringers ; it would 
be strung underneath the planking, and the rails 
laid directly on the planking.

Q. But the stringers are there ? •
A. Yes, sir, but the planking forms the tiesi
Q. Now, on your direct examination you say :

“  Can you give us any idea of the value of that 
piece of property outside of the sidings and" the 
trestle—the actual value outside of taxing purposes ?
I don’t know ; I am not able to say what real estate 
is worth in that vicinity ; I couldn’t tell.” Don’t 
you know what.it cost the Morris & Essex a foot?

A. What do you refer to ?
Q. You speak of it on page 173 of the direct ex- 40
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amination; I  want to know if you can give the 
actual price paid for that land by your company 
per square foo t ; it was the land bought from the 
Traphagen estate ?

A. I  could get it from the deed, but I  don’t re-
member what they paid for it now.

Q. Now, on another page : “  That coal trestle that 
is valued at $6900—what is its condition ? ” What 
would it cost to rebuild that coal trestle?

I® A. Utilizing some of the foundations that are 
there, and that they probably could a few feet under 
the surface, I suppose it would probably cost eight 
or ten thousand dollars to rebuild that.

Q. Do you run heavy coal trains over that trestle ?
A. We run heavy coal cars over it.
Q. What is the weight per foot?
A. About three tons per foot, single track.
Q. When they are loaded, of course ?
A. That is the maximum weight put upon them.
Q. A little further down : “ I call your attention

to the signal house near Henderson street and at the 
east portal of the tunnel, and the two signal houses 
at the west portal of the tunnel, and the tool house; 
please tell us whether they are on the main stem or 
not ? They are. Question. By main stem, what do 
you understand ? I understand a width of 100  feet 
on the main line of the road. Question. That you 
treat as the main stem ? Yes, sir. Question. And 
they are upon that ? They are upon the 100 feet in 
width. Question. I call your attention to the signal 
house at the crossing west of the tunnel; whose land 
is that on ? That is on land owned by the Hudson 
Connecting Railway Company.” Question. Don’t, 
your company own that building ?

A. I don’t know whether we claim the ownership, 
or whether it is joint property between the two com-
panies ; we built it though—the Morris & Essex 
Railroad Company.

Q. That is followed with the question : “  There
^  are bridges in this assessment set down at $18,118,

30



$23,194 and $38,040 in valuation; where are those • 
bridges ?” Now in reference to those bridges, were 
you in charge of the road when they were built ?

A. Yes, sir.
Q. Are they abutments, or on piles ?
A. Abutments set on pile foundation.
Q. How long are those piles ?
A. Those on Henderson street, I think, are about 

30 or 35 feet in length.
Q. How closely driven are they ? 10
A. Probably three or four feet apart between the 

center.
Q. They are cut off at low water?
A. I think those were cutoff below low water, 

either about or at low water.
Q. The masonry on these is first-class masonry ?
A. Yes, sir ; from the foot, or say below the level 

of streets is first-class masonry. The foundation is 
rubble masonry.

Q. What did that cost per cubic yard ? ^
A. Eight dollars per cubic yard for the first-class 

masonry. I forgot what the rubble was, probably 
$5 or $6.

Q. They were built for the accommodation of 
heavy trains that passed over your road ?

A. Yes, sir.
Q. Now, the question as to the valuation of the sid-

ing in Hoboken : “  By the board it is put at $37,- 
194.36 for 31,790 feet in ballast. Are you familiar1 
with siding there ? Yes, sir. Question. Know its 
quality ? Yes, sir. Question. State whether that 
valuation is excessive or not, in your judgment ? I 
think it is.” Will you be kind enough to state why 
that is excessive, in detail ?

A. Because it is put in at about the same price 
that you could get new iron, and lay new tracks for 
at that time, and most of the track is second-hand 
iron.

Q. The time.I refer to is January 1st, 1884? ^
A. I  should have stated January 1st, 1884; it is ^



at the rate of over $ 1  a foot, $6000 a mile ; at that 
, time you could lay new track for $6000 a mile; that 

track has no piles, not anything but cinders, no 
gravel or broken stone, .nothing but cinders.

Q. Don’t cinders make a very good road bed ?
A. Yerv good for the yard ; and the ties, jnost of 

them are culled.
Q. “ Can you be right that there are seven acres 

and odd under water within the boundary of the 
lOHoboken tract? ” Now, don’t all your deeds run to 

solid filling line ?
A. I  think the eastern boundary of all that land 

is an indefinite point; they are generally described 
the north, south, and west lines, and of course the 
right extends into the river as far as such rights 
are allowed by law.

Q. “ Question. What is a float bridge? It is a 
bridge for transferring cars from the tracks to the 
float used for transferring them to New York.” 

^  What are float bridges worth, or rather what did that 
one cost ?

A. I don’t kliow.
Q. I would like to find out what that cost, if you 

can let me know at the next meeting ; can you make 
an estimate of what it would cost to rebuild that on 
the first of January, 1884?

A. No, sir; I could not.
Q. You could make an approximate estimate?
A. I  would not be prepared to make it right on here at this present moment.
Q. Oh, no ; I mean the next time you come here; 

now on page 177: “ Now I would like to turn to 
Newark for a few minutes ; I call your attention to 
the valuation of lots 18, 19 and 20, and ask you 
whether previous to January 1st, 1884, all these lots 
were used for railroad purposes or not. I think 
there was only one used for railroad purposes.” Do 
you know what purpose they were used for ?

^  A. There were houses upon them and they were 
rented out to tenants.



Q. Rented out by the Morris & Essex Railroad 
Company ?

A. Yes, sir.
Q. What use were they put to after the 1st of 

January, 1884?
A. They were sold and moved off the property, 

and the property turned over to the use of the rail-
road, had been turned over to the railroad.

Q. On page 178 : “  I  call your attention to the 
Boonton Branch.” When was that Boonton Branch^ 
built ?”

A. It was opened in 1870 for traffic.
Q. “Now, I call your attention to the Boonton 

Branch. The sidings of the Boonton Branch in Jer-
sey City seem to be valued by the board at $20,585.50 
for 17,550 feet. What is your judgment with ref-
erence to that valuation?” What would it cost to re-
place that with new iron on the first of January, 
1884?

A. It would have cost about $6000 a mile, new""  ̂
iron and ties, and piles and everything.

Q. What do you estimate stone ballast as worth a 
yard, in place ?

A. We don’t use stone ballast on the Morris & 
Essex?

A. What do you use ?
A. We use gravel.
Q. What do you estimate that to be worth ?
A. It costs us from 20 to 50 cents a yard, accord-„w 

ing to where we get it from, where it is delivered. 
The longer the haul, the more it costs.

Q. On another page: “  State whether any part of 
this estimate of siding in North Bergen is upon the 
main stem ? A. I think about 3000 feet, in their es-
timate, is on the main stem.” Have got a map of 
that?

A. Not here.

J u d g e  B e d l e . What map do you refer to ?
Mr. St o c k t o n . The map of this property.



Judge B e d l e . We have not got a map of 
that.
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Q. Do you know whether they have?
A. I have never produced any for any trial.
Q. Well, have they got any?
A. I think likely we have a map of North Bergen ; 

it is probable we have.
Q. Don’t you know that yon have ?
A. Yes, s ir ; we have one.
Q. Well, be kind enough to produce it at the next 

meeting. Now at the bottom of page 181: “ In the 
City of Boonton there are sidings assessed 2000 at 
$2000 valuation ; you may state whether those are 
excessive or not ?” Then on the next page you an-
swer, “ They are valued at about twenty cents a foot 
too much.”  Will you state for what reason you think 
this is excessive ?

A. A greater part of the iron at Boonton is old 
iron, and light wood; it has been there (some of it) 
since 1866, and is in pretty bad condition, culled, a 
great many of them. Very cheap side tracks.

Q. On another page, Roxbury township: “ There 
is about 54,1500 sidings in ail, including 10,500 feet 
on trestle, so it is only about 44,000 feet in ballast 
outside of the main stem.” Do you ,find 10,500 as-
sessed anywhere in the board’s assessment, outside 
of the 54,500?

A. Please repeat that ?
Q. The question asked you was : “  There is about 

54,500 feet of sidings in all, including 10,500 feet on 
trestle, so it is only about 44,000 feet in the ballast 
outside of the main stem ?” My question was* 
whether you found that 10,500 feet assessed against 
the road outside, except as iucluded in the 54,500 ?

A. I  don’t remember about that now.
Q. Now, on that same page the Governor asked 

you about sidings in Roxbury : “ These sidings are 
estimated at one dollar per foot in Roxbury town-
ship by the board; you may state whether that is



excessive or not? Excessive to the extent of about 
twenty cents per foot for those in ballast.”  What 
data did you have to come to that conclusion ?

A. I  did not go into the details ; it was estimated 
from my knowledge of the condition of that track, 
the cost of the iron, and the value of the iron, and 
my general opinion as to the value at that time.

Q. On page 185: “ There are sidings there m 
Dover City assessed at $5743, the estimate appear-
ing to be one dollar per foo t ; state whether that i s ^  
excessive? You answer: “ The price is excessive 
to the extent of about twenty cents, and there are 
not that many feet of sidings outside of the main 
stem.” How did you make your estimate of that— 
what data did you have ?

A. The same as with regard to the sidings in Rox- 
bury township ; X made mv estimate from my knowl-
edge of the condition of the sidings and the value of 
the iron.

Q. On page 186: “ Do you know when that was20 
built ? I think in 1866.” Have you got any data by 
which you can be certain when that was built ?

A. I don’t know whether the papers are still in my 
office or not.

Q. If they are I would like you to produce them.
On page 188: “ You may state whether the valua-
tion by the board of these plots and pieces of land 
of which I speak now, outside of the cities, in the 
smaller towns or villages and localities, is excessive«^ 
or not ? ” You answer : “ They are generally in ex-
cess of what would be considered a fair valuation.” 
Have you ever had any experience in buying land 
for railroad purposes?

A. Yes, sir.
Q. Could you purchase that land for the values 

given ?
A. In our report ?
Q. Yes, sir.
A, No, sir, not in all cases; you might in some,.A 

probably, 40



Q. Is it or not a fact that in purchasing the right 
of way you have to pay from three to five times the 
valuation—the actual value of the earth.

A. Sometimes that is the case.
Q. Is it not generally the fact ?
A. Not always; it depends altogether upon the 

necessity of the railroad, and the favor in which it 
is held by the people on the line.

Q. When they cannot agree with the owner, and 
l^liave to go before Commissioners ?

Objected to as illegal.
A. As a general rule right of way costs more for 

the strip of land than it would to go and buy a farm 
out and out, probably two or three times as much as 
the farm would bring, if the whole farm was sold.

Q. Have you got a map of the railroad showing 
the main stem to Hardyston ?

Judge B e d l e . Y ou  are on the Sussex road 
20 now ?

A. No, sir.
Q. You have not got that map ?
A. No, sir.
Q. Do you know whether there is a map in exist-

ence showing that ?
A. I think n ot; I  have never seen any.
Q. Have you in your possession any map that 

shows your whole system of roads—that is the Mor- 
QQris & Essex, the Warren, Sussex, Passaic, and the 

whole four roads ?
A. Nothing except published maps on a very small 

scale.
Q. Have you not got right of way maps.
A. We have for various portions of i t ; not all on 

one map.
Q. In making your estimates of this road here— 

the Morris & Essex Road—did you prepare yourself 
with any data at all, or was it just your opinion ?

40 A. I prepared myself with data for certain parts 
of it, of course. In regard to certain estimates men-



tioned, the figures given as to quantity of land was 
prepared from data.

Q. That is all.

By Attorney General St o c k t o n  :

Q. I would like to ask the witness a question upon 
just one point, in reference to the very matter Mr. 
Stockton was asking you about. Did you prepare 
yourself for this examination, and make an estimate 
and valuation of the road ?

A. I gave a great deal of time and attention to it.
Q. For the purpose of being examined as a wit-

ness ?
A. Oh, not for this specific purpose of being ex-

amined as a witnes^.
Q. I know that you are engineer of the road and 

generally acquainted with its value, and have been 
there for many years, as you state. Now, I ask you 
whether you made an estimate of this property, as 
to whose value you have been testifying, for th e^  
purpose of being examined as a witness in this case.

A. No, sir.
Q. How long before you were examined as a wit-

ness did you receive notice that you were to be ex-
amined as a witness in this case ? .

A. I don’t remember.
Q. About how long; I  only want to show that you 

hadn’t a proper opportunity of making a detailed 
examination ; you can approximate.

A  I don t think it was over a week or two.
Q. Did you take any other engineers with you 

when you went to examine the property for this 
purpose ?

A. No, sir.
Q. Did you examine the property for this specific 

purpose, of giving this testimony ?
A  No, sir.
Q. Have you a set of books or any books in vour 

office in which you preserve the prices which you^q 
have paid for your right of way ?



A. I think I have a book that has part of the pur-
chases in on the Boonton Branch ; I never kept up 
anything of the sort as a system ; I think I have a 
book of the Boonton Branch that goes as far as 1870, 
but since that it has not been kept up.

Q. Do you know whether officers of your company 
keep any books in which are. recorded the prices of 
the land bought by the company ?

A. That I don’t know.
Q. Is there a real estate department ?
A. There is for land outside of the right of way of 

the road ; there is a man whose duty it is to look 
after the real estate, collect the rents, &c., but he 
has no map or data or any record as to the area or 
the price paid.

Q. In making your return to the State heretofore, 
of the cost of your works from what data has that 
been made up.

A. I never made up reports myself previous to 
20 the 1st of January, 1884, and don’t know what data 

was used.
Q. In making an estimate of the cost of the road, 

it would be necessary, would it not, to know the 
price paid for the land ?

A  I  should not think so, necessarily.
Q. You think they could make a proper return of 

the cost of the road to the State for the purposes of 
taxation, without knowing the prices paid for the 
land?

A. I  think so, because a great deal of the land was 
bought when real estate was much higher in value 
than it is now.

Q. I  don’t think you understand my question, and 
you don’t seem to get the force of the word “ cost; ” 
I  am not asking about the valuation, I  am asking 
now in reference tq the old reports; where the re-
port was made as to the cost of the road—whether 
in order to make a report of the cost of the road, it 
would not be neeessary to know what the real estate 

40 cost?



Objected to as immaterial, and also for the 
reason that this witness has nothing to 'do 
with that question ; it don’t come with in his 
province in any way.

A. I think it would be necessary to know, yes, 
sir.

Q. Do you know whether an account has been 
kept by your company for that purpose, of the cost 
of the road ? 10

A. I do not know.
Q. Do you know in whose province that would be 

likely to come ?
A. Probably the Secretary or Auditor.

Mr. St o c k t o n . Perhaps you can tell us 
Governor, what officers of the company we 
can apply to to get the information we desire, 
as to the cost of the right of way. I have no 
doubt that this witness states correctly, when20 
he says that he does not know, and that he has 

• not the books.
The W i t n e s s . I have the books in part.
E x -G o ve r n o r  B e d l e . I s  that involved in 

this case ?
Mr. St o c k t o n  : We think it is. We think 

it is directly involved, and we~ are going 
to ask the company to furnish us with 
that. That was the object of this ques-
tion. It was simply to see what this wit-30 
ness knows, and I will add a request to 
Mr. Unruh to furnish us with such informa-
tion as his books afford as to the cost of the 
right of way.

E x -G o v e r n o r  B e d l e . He will do on that 
subject whatever counsel advise. Are you 
through with the cross-examination ?

Mr. St o c k t o n . Yes, sir ; except in regard 
to the papers and maps we have asked him to 
furnish. 4D



The further examination was adjourned at this 
point to a day to be hereafter agreed upon. Coun-
sel for the appellants in the meantime to continue 
his case.



NEW JEBSEY SUPEEME COUET.
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T h e  St a t e , ^
T h e  M o r r is  & E s s e x  B a i l r o a d  Co m-

pa n y  and T h e  D e l a w a r e , L a c k a -
w ann a  & W e s t e r n  B a i l r o a d  Com -
pa n y , its lessees,

Prosecutors, 1
V8.

E d w a r d  B e t l e  and others, members 
of the State Board of Assessors of 
the State of New Jersey et. al., 

Defendants.

On certiorari
to the State 
Board of As-
sessors, &c.

20Taking of testimony, etc., this sixth day of May, A.
D. eighteen hundred and eighty-five, before 
G e o r g e  W. Ca s s e d y , Esq., a Supreme Court Com-
missioner, at his office in Jersey City at the hour 
of ten o’clock in the forenoon, on behalf of the 
prosecutors in the above stated writ, upon due 
notice admitted by B a r k e r  G u mme r e , attorney and 
counsel in behalf of the defendants; J. D. B e d l e , 
appearing in behalf of the prosecutors.

Q A

Counsel for prosecutors states that this tes-
timony is taken without any waiver of anv 
right to question the sufficiency or character 
of the return to the writ of certiorari as al-
ready made. ,

The prosecutors offer in evidence the fol-
lowing acts of the Legislature of the State of 
New Jersey.

(1.) An act to incorporate the Morris ¿c



Essex Railroad Company, passed January 
29th, 1835 (Laws 1835, page 29.)

(2.) A supplement to the charter of the 
Morris & Essex Railroad Company, passed 
January 29th, 1835, which supplement was 
passed March 2d, 1836 (Laws 1836, page 223.)

(3.) An act authorizing and empowering 
the directors of the Morris & Essex Railroad 
Compauy to borrow money and for other pur- 
poses, passed February 22d, 1838 (Laws 1838, 
page 125.)

(1.) An act to amend the act entitled, “ An 
act to incorporate the Morris & Essex Rail-
road Company.” passed January 29th, 1835, 
and which act to amend was passed January 
24th, 1839 (Laws 1839, page 22.)

(5.) An act for the relief of the stockholders 
' of the Morris & Essex Railroad Company, 
passed March 1st, 1842 (Laws 1842, page 

20  83.)
(6.) A further supplement to the original 

charter, approved February 25th, 1846 (Laws 
1846, page 57.)

(7.) A further supplement to the original 
charter, approved February 19th, 1851 (Laws 
1851, page 28.)

(8.) An act to perfect the junction of the 
Morris & Essex and the New Jersey railroads, 
approved March 10th, 1853 (Laws 1853, page 

30 416.)
(9.) A further supplement to the original 

charter, approved March 3d, 1854 (Laws 1854, 
page 260.)

(10.) A further supplement to the original 
charter, approved March 6th, 1855 (Laws 
1855, page 177.)

(11.) A further supplement to the original 
charter, approved March 6th, 1857 (Laws 1857, 
page 1 1 1 .)

(12.) A further supplement to the original

•W«
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charter approved March 13th, 1861 (Laws 1861, 
page 314.)

(13.) A farther supplement to the original 
charter, approved April 12th, 1864 (Laws 1864, 
page 710.)

(14.) A further supplement to the original 
charter, approved March 23d, 1865 (Laws 
1865, page 555), which act was assented to by 
the Morris & Essex Eailroad Company, under 
its corporate seal, April 17th, 1865, and sa id ^  
assent filed in the office of the Secretary of 
the Secretary of State, April 24th, 1865, and 
which assent was published in the Laws of 
1865, pages 961 and 962.

(15.) An act to authorize the Morris & Es-
sex Eailroad Company to build a bridge 
across the Delaware river at Phillipsburg, 
approved April 6th, 1865 (Laws 1865, page 
855.)

Q A

(16.) A further supplement to the original 
charter, approved March 5th, 1867 (Laws 
1867, page 144.)

(17.) An act to validate and confirm a cer-
tain lease and contract by which the Morris &
Essex Eailroad Company lease their road to 
the Delaware, Lackawanna & Western Eail-
road Company, a corporation of the State of 
Pennsylvania, approved February 9th, 1869 
(Laws of 1869, page 28.) ^

(18.) A further supplement to the original 
charter, approved March 14th, 1870 (Laws
1870, page 513.)

(19.) A further supplement to the original 
charter, approved March 21st, 1871 (Laws
1871, page 588.)

(20.) A further supplement to the original 
charter, approved April 5, 1871 (Laws 1871, 
page 1288.) *

(21.) A further supplement to the original^

New Jersey State Library



charter, approved April 2d, 1873 (Laws 1873, 
page 1348.)

The prosecutors also offer in evidence cer-
tificate of assent of the Morris & Essex Rail-
road Company to a “ Further supplement to 
the act entitled ‘ An act to incorporate the 
Morris & Essex Railroad Company,’ passed 
January twenty-ninth, eighteen hundred and 

10 thirty-five,” as published in the Laws of 1865,
on pages 961 and 962 ; this publication in the 
laws to be taken the same as though a certi-
fied copy were produced under the hand and 
seal of the Secretary of State, the same being 
assented to by counsel for defendants.

Counsel for prosecutors offers in evidence 
the copy of the valuation in detail served by 
the State Board of Assessors upon the Mor- 

2q  ris & Essex Railroad Company, the same
bearing date December 1, 1884, together with 
the notification and document therewith ad-
dressed to the Morris & Essex Railroad Com-
pany and signed by the members of said 
State Board of Assessors, the signatures of 
which assessors are admitted, and this whole 
exhibit being admitted as the actual docu-
ment so served, and the same is marked Ex-
hibit P. 1 , on the part of the prosecutors.

30
Whereupon the examination was adjourned to 

Thursday, May 7, 1885, at 10 o’clock A. M., at the 
same place.

At which time the examination was further ad-
journed by consent to May 13, 1885, at 11 o’clock 
A. M., at the same place.

40



Wednesday, May 13, 1885, the examination was 
•esumed.

Present—J o s e ph  D. B e d l e , Esq.
B a r k e r  G u mme r e , Esq.

It is further agreed by counsel on both ’ 
sides that the date of the filing of the certifi-
cate of assent of the Morris & Essex Railroad 
Company herein before referred to, is AprillO 
24, 1865, and the said certificate, as published 
in the laws aforesaid, is to be treated the 
same as though the original were produced 
and proved, the same to be taken in lieu- of 
the original.

Counsel for prosecutors offers in evidence 
a certificate bearing date February 9, 1885, 
served upon the Morris & Essex Railroad 
Company, showing corrections made by the 
State Board of Assessors after review, it be-  ̂
ing admitted that the same is signed by John 
T. Yan Cleef the secretary of said board, and 
that the same was served as stated ; and the 
same is marked Exhibit P. 2.

Counsel for prosecutors also offers in evi-
dence the whole of the original return to the 
State Board of Assessors made by the Morris 
& Essex Railroad Company in the year 1884, 
subject to the following agreement of counsel: 
that if the same should be held by the court^® 
as a part of the return to be made under the 
writ of certiorari in this cause, that the same 
shall be so treated ; but if not, that the same 
then shall be considered as offered in evidence 
on the part of the prosecutors.

Counsel for defendants objects to same as 
incompetent and irrelevant.

Counsel for prosecutors also offers in evi-
dence a copy of a written request made to the 
State Board of Assessors December 15, 1884,^



to furnish the basis, data, factors or elements 
of valuation, &c., upon which the board valued 
the franchise of the Morris & Essex and other 
railroad companies, the same being admitted 
to be a correct copy, and is marked Exhibit
P . 3.

It is also agreed by counsel that the said 
board, under the advice of the Attorney Gen-
eral, and counsel for the State afterwards on 

10  that day declined to comply with the request.
Counsel for prosecutors also offers in evi-

dence the copy of the certificate and return of 
the State Board of Assessors to the Comp-
troller of the State of New Jersey, served by 
the Comptroller upon the Morris & Essex 
Railroad Company, and the same is marked 
Exhibit P. 4.

20 W il l ia m TJn r uh , a witness produced on the part of 
the prosecutors, being duly sworn according to law, 
on his oath saith :

Excimir&d by Mr. Bed l e  :
Q. Where do you reside ?
A. Morristown.
Q. What position do you hold in the.Delaware, 

Lackawanna & Western Railroad Company ? 
uq A. Civil Engineer for the Morris & Essex Divi-

sion.
Q. Are you the head engineer of ,that division ?
A. Yes, sir.
Q. How long have you been in the employ of the 

Delaware, Lackawanna & Western Railroad Com-
pany on the Morris & Essex Division ?

A. I  have been in the employ of the Delaware, 
Lackawanna & Western Railroad Company about 
sixteen years.

Q. And on the Morris & Essex Division since the 
lease ?



A. About fourteen years of that time on the Mor-
ris & Essex Division. *

Q. Are you familiar with the location of the Mor-
ris & Essex Railroad and its branches ?

A. Yes, sir.
Q. (Showing witness map.) I  show you a small 

map (marked by the Commissioner Exhibit P. 5) 
and ask you whether that was made either by you or 
under your direction ?

A. It was made under my supervision.
Q. Is it substantially correct?
A. I believe it to be substantially correct.
Q. Is there a scale to it?
A. It is a scale of four miles to the inch.
Q. Have you put down anything further than the 

mere outlines of the roads ?
A. That is all.

Was it intended to be anything more than a 
mere skeleton map of the road and its branches ?

A. It was intended to be a mere outline of the 
Morris & Essex and the Boonton Branch Railroad.

Q. 80 that you can take in the general scope of 
the Morris & Essex and its branches at a glance ?

A. The idea is to show the general course and loca-
tion of the Morris & Essex Railroad and the Boon- 
ton Branch Railroad.

Counsel for prosecutors offers in evidence 
the map referred to, the same being marked 

• Exhibit P .5 . 30

Q. I see that on this map there branch off two 
rivers from Newark bay. The easterly river, what 
is that?

A. That is the Hackensack river.
Q. And the westerly is what?
A. That is the Passaic river.
Q. The main line of the Delaware, Lackawanna & 

Western Railroad Company branches off from the 
main line of the Morris & Essex Railroad Company 40 
at what point?



A. At Washington.
Q. And passes over at that point what railroad ? 
A. It passes over what is known as the Warren 

Eailroad through the State of New Jersav.
Q. Sunning to the State line of Pennsylvania ?
A. I believe the Warren Eailroad includes that 

part of the Delaware,' Lackawanna & Western 
Eailroad main system running from the Delaware 
river above Delaware station, north of Delaware 

^station to Hampton Junction, on the Central Eail-
road of New Jersey.

Q. But what is marked on this map as the Warren 
Eailroad is a part of the main line of the Delaware, 
Lackawanna & Western Eailroad Company, is it 
not ?

A. Yes, sir ; in the State of New Jersey.
Q. Can you tell us when the Morris & Essex Eail-

road was constructed to Phillipsburg or completed ? 
A. I think it was completed sometime in the year

201866.
Q. Please tell us when the Boonton Branch was 

completed ?
A The whole of the Boonton Branch Eailroad, 

what is known as the Boonton Branch Eailroad, was 
first opened for business in September, 1870.

Q. When was its construction commenced ?
A. That part of it running from Denville to Boon- 

ton was constructed about 1866 ? then in 1869 con-
struction was commenced on part of the road from a 

30 point about two miles east of Dover to the west side 
of Bergen Hill, and finished in 1870 ; first opened in
1870. : . :  .. . v * , .

Q. What do you mean by that, two miles east ol
Dover ?

A. The Boonton Branch Eailroad starts at a point 
about two miles east of Dover and runs over what is 
known as the Denville cut-off as far as Denville 
or to a point probably about a mile east of Denville 
station, and there it follows the line of the Boonton 

4 Branch Eailroad which was completed in 1866 as 
far as Boonton.



Q. Well, you speak of some construction two 
miles east of Dover as a part of the Boonton Branch, 
is that separate from the part from Denville to 
Boonton that you have already spoken of ?

A. Yes, sir.
Q. In 1866 the road was constructed from Den-

ville to Boonton ?
A. That part of the Boonton Branch between 

Denville and Boonton was constructed in 1866 for a 
single track. 10

Q. And it was all completed as the Boonton 
Branch, as you have spoken, afterwards ?

A. In 1870.
Q. What is the distance from Denville to Boon- 

ton ?
A. Four miles and a quarter.
Q. (By Mr. G u mme r e .) The spots indicated on 

your tracing denote the location of the different vil-
lages and the cross-lines denote the location of the 
more important towns, do they not? ■

A. Yes, sir.
Q. (Mr. Be d l e , resuming.) The tunnel marked on 

this map is that known as the tunnel through Ber-
gen Hill ?

A. Yes, sir.
Q. Previous to the construction of that tunnel did 

the Morris & Essex Railroad go through the other 
tunnel, which is known as the Long Dock tunnel ?

A. Yes, sir..  # on
Q. This tunnel laid down on the map was the tun- 

nel built by the Morris & Essex Railroad Company, 
as I understand it ?

A. Yes, sir.
Q. Phillipsburg is directly opposite Easton, is it 

not ?
A. Yes, s ir ; on the east side of the Delaware 

river.
Q. And the Morris & Essex at that point connects 

by a bridge with what roads ?
A. It has connection with the Lehigh Valley



Railroad, and also connects with the Lehigh and 
Susquehanna.

Q. These various towns and places that you have 
made on this map, are they substantially correct as 
laid down ?

A. Yes, sir.
Q. Is the Morris & Essex Railroad and its 

branches operated by the Delaware, Lackawanna & 
Western Railroad Company ?

W A. Yes, sir.
Q. And has been since when ?
A. Since the 1st of January, 1869.

At this point the examination was adjourned to 
Friday, May 15, 1885, at 10.30 A. M.

Pursuant to adjournment the examination was re-
sumed Friday, May 15, 1885, at 10.30 A. M.

20 Present—As before.

It is agreed between the counsel of the re-
spective parties in this cause that the testi-
mony of William Unruh, heretofore taken for 
use before the State Board of Assessors, with 
the additional cross-examination as already 
taken on behalf of the State, shall be consid-
ered as in evidence in this certiorari case, but 
not to be used for the purpose of making any 

*0 claim on the subject of valuations on either
side for any reduction or increase thereof by 
the Court itself ; but in case the Court should 
should be of opinion that the said board, on 
the subject of valuation, if that becomes a 
question in the cause, made any mistake or 
error in principle or method in reference 
thereto, that any correction necessary or 
proper by reason thereof shall be referred to 
the said board for correction instead of hav- 

^  ing the Court make any estimate thereon.



It is also, agreed that no further testimony 
on either side on the subject of valuations 
shall be taken.

It is also further agreed that thè terms of 
this stipulation in every respect shall apply 
to the certiorari cases now pending to bring 
up assessments against the Sussex Railroad 
Company, the Passaic & Delaware Railroad 
Company and the Warren Railroad Company,, 
so as to include the testimony of William*0 
Unruh taken before the State Board in refer-
ence to said companies, and each of said 
cases.

W i l l ia m  U n r u h , cross-examined by Mr. G u mme r e  :

Q. In 1865, how far was the Morris & Essex Rail-
road constructed ; what was its terminus—western 
and eastern ? 20

A. I don’t know of my own personal knowledge, 
but from what I have been told, I  think, the west-
ern terminus was at Hackettstown.

Q. What was that road; a double track or a single 
track road ?

A. A single track.
Q. When was the road made a double track road 

on its main line ?
A. A double track was laid to a point near Morris-

town previous to 1869, and during the years 1869 and3® 
’70 the company were engaged in laying a double 
track between Dover and Phillipsburg ; it was prob* 
ably as late as 1873 or ’74 before the double track 
was completed on the Boonton Branch, thus giving 
them a continuous double track line by Way of Ho* 
boken.

Q. Boonton Branch, extending from Denville to 
the main track or near Jersey City ?

A. Yes, sir.
Q. How much of the Boonton Branch was actually40 

constructed in 1865 ?



A. None of it.
Q. When and at what times were the different 

parts of the BoontonBranch constructed?
A. That part of it between Denville and Boonton 

was constructed for a single track in 1866; and in 
1869 it was reconstructed between Denville and 
Boonton, the grades changed and the line of it some-
what improved and at the same time the line was 
constructed from Boonton to the west side of Bergen 

10H ill ; also a line from Denville to a point about two 
miles east of Dover station, known as the Denville 
cut-off, which is a part of the Boonton Branch.

Q. The original course from Dover to Denville 
is shown on this map by the loop extending north-
erly ?

A. By way of Rockaway ; yes, sir.
Q. And the Boonton Branch is nearly in a direct 

line from Denville to the junction of the B. B. R. R. 
track ? *

20 A. Yes. sir.
Q. Did the double tracking of this road of the 

main line require on the part of the company the 
acquiring of any addition to the right of way ?

Q. Yes, sir.
Q. Was that throughout its entire route?
A. No, sir ; at points only.
Q. D o you know what the right of way was before 

it was double tracked ?
A. It varied ; between Dover and Hackettstown at 

30 some places as narrow a width as sixty-six feet was 
taken and at other places a hundred feet; the usual 
width taken from Hackettstown to Phillipsburg was 
ninety-nine feet, except at points where the excava-
tions or embankments required more, and there the 
additional width was taken.

Q, You mean when the original track was put 
down ?

A. Yes, sir.
Q. What is the width of the right of way now be- 

^tw een Hackettstown and Phillipsburg?



A. Usually one hundred feet, except where ad-
ditional width is required for the cuts and slopes in 
the banks.

Q. And the change was made from the sixty-six 
feet to one hundred feet usually ?

A No, sir ; when the right of way was procured 
between Hackettstown and Phillipsburg, right of 
wav was procured sufficient for the construction of 
a double tiack railroad ; it was for some years be-
fore right of way was procured, but east of Hacketts-^ 
town only sufficient right of way was had for a single 
track.

Q. West of Hackettstown there was sufficient 
width required for a double track, but east of Hack-
ettstown there had to be additional right of way at 
additional points in order to accommodate a double 
track ?

A. YeA
Q. To what extent was that right of way acquired^Q 

east of Hackettstown—was it appreciable—what"6 
proportion—I only want a general statement?

A. Not very much except in the vicinity of Water-
loo and Stanhope ; for a distance of probably four 
miles we had to procure an additional right of way.

Q. And at other poiuts it was inappreciable ?
A. At other points it was inappreciable
Q. Then I understand the Boonton right of way 

was acquired mainly as- it now exists, including 
Boonton cut-off, was acquired mainly after 1865 ?

A. Yes, s ir ; all of it was acquired after 1865.
Q. The tunnel as it now exists I think you testi-

fied was erected after 1865 ; it was constructed after 
1865, was it not ?

A. Yes, sir.
Q. The land outside of main stem, what acquisi-

tions outside of right of way strictly,what additional 
lands were acquired since 1865 between Phillipsburg 
and the Hudson river; have you the data there ? 
Can you give that information or will it be necessary



for you to look at your records in order to answer 
the question ?

A. In order to answer the question correctly I 
should have to make a list from the records of deeds, 
but I am personally* acquainted with most of the 
property, the greater part of it.

( All this cross-exam ination is taken subject 
to objection in whole and in part, as irrelevant 

10 and immaterial.)

Q. The loop-line at Stanhope, when was that 
made ?

A. That was built in 1869 and ’70.
Q. Did the double tracking require considerable 

change in gradation ?
A. It required additional excavation and embank-

ment.
Q. The changes in grade were not much.?
A. At some points there was considerable change 

*3 in grade.
Q. How did the Delaware, Lackawanna & Western 

Bailroad Company transport its coal and passengers 
across the State of New Jersey prior to its taking 
the lease of the Morris & Essex Bailroad Company ?

A. They connected with the Central Bailroad 
Company of New Jersey at Hampton Junction.

Q. And all their passengers and freight and coal 
went across New Jersey by. the route of the Warren 
Bailroad and the Central Bailroad of New Jersey ? 

30 A greater part, but there was some of the 
coal transported by the Morris Canal, and I imagine 
some of it was taken by the Morris & Essex Bail-
road, as the Morris & Essex Bailroad had a con-
nection with them at Washington.

Q. That was probably for local supply ?
A. Very likely.
Q. Since the lease how have your passengers, 

freight and coal transportation been carried across
the State of New Jersey ?

40 A. By way of the Morris & Essex Bailroad.



Q. Is any coal of consequence transported over 
that part of the Morris & Essex line between Wash-
ington & Phillipsburg ?

A. I think coal is transported across that part of 
the line for local consumption.

Q. But only for local consumption ?
A. I think so.
Q. Freight and passengers, coming by the Dela-

ware, Lackawanna & Western roads, is any of that 
diverted at Washington to Phillipsburg ? 10

A. I think so ; there would be some local freight 
carried on that part of the road, and also some local 
passengers.

Q. The connection with the Belvidere & Delaware 
Bond in the transportation of freight and passengers 
—where is that made ?

A. That is at Manunkachunck, northwest of Wash-
ington.

Q. On the 1st of January, 1884, what was the ex-
tent of the system controlled and operated by the^3 
Delaware, Lackawanna & Western Railroad ?

A. In the State of New Jersey onlv?
Q. No, I mean including the State of New Jersey?
A. They operated the Morris & Essex Railroad 

and branches, the Passaic & Delaware, Newark & 
Bloomfield, Chester Railroad, Sussex Railroad and 
the Warren Railroad, considered a part of the main 
line of the Delaware, Lackawanna & Western Rail-
road of New Jersey; then the main line of the Del-
aware Lackawanna extending through Scranton to30 
Binghampton, the branch from Binghampton to Sy-
racuse and Oswego, also the branch from Binghamp-
ton and Utica to Richfield Springs, and the Buffalo 
extension, extending from Binghampton to Buffalo; 
a branch extending from Northumberland to Scran-
ton, known as the Bloomsburg Division.

Q. Along these various routes, is the transpor-
tation from all points outside of the State to these 
points in the State and to New York and vice versa, 
and the eastern traffic, by connection with other40



roads, making a line of through transportation be-
tween all these points ?

A, Yes, sir.
Q. Is then the Morris & Essex, including the 

Boonton Branch, a link in the through line of trans-
portation of which you have just spoken ?

A. Yes, sir.
Q. What particular part of the Delaware & Lack-

awanna system in New Jersey have you charge of ; 
10 all except the Warren Boad ?

A. All except the Warren Road.
Q. How far in the western direction does the Del-

aware & Lackawanna Road transport freight, passen-
gers and coal ?

A. I  don’t know.
Q. As far as Buffalo, I suppose, certaiuly V 
A. Certainly as far as Buffalo.
Q. Has the road running arrangements with other 

lines, distributed through the west ?
20 A. I  think they have connections with other

roads.
Q. How is it eastward, where does coal come 

from and to New York market?
A. Yes, sir.
Q. And beyond that delivered into sailing vessels 

at Hoboken ?
A. I  suppose so ; a great deal of coal is shipped

in the vessels at Hoboken.
Q Your coal is shipped in eastern vessels is it

30 not?
A. I think so.
Q. What proportion does the local traffic in freight 

and coal bear to the whole business of the Dela-
ware, Lackawanna & Western Railroad in its use of
the Morris & Essex Road ?

A. The through freight and coal traffic is highly 
in excess of the local freight and coal traffic, but, in 
regard to the local passenger traffic on the Morris & 
Essex, within thirty miles of New York it is very 

^ large ; whereas the through passenger traffic is but 
very small.



Q. What proportion does the local freight and 
coal traffic bear to the freight bound westward and 
eastward ?

A. I haven’t any figures; I can’t give any per-
centage.

Q. Is it a large or small proportion ?
A. The through traffic is a large proportion, much 

larger.
Q. Well, twice as much, or three times?
A. I oan’t answer that question ; I don’t know.
Q. And these changes, additions, double tracking, 

has required a large amount of terminal property, 
hasn’t it, since 1§65 ?

A. Yes, sir.
Q. Were these additions required by the local 

freight and passenger traffic or were they acquired 
for the purposes of the general business of the D., 
L. & W. Company ?

A. About one-half was acquired for the purposes 
of the local business.

Q. Including terminus do you mean ?
A. I mean about one-half of the present terminus 

was acquired for the local business.
Q. Was the Boonton Branch built for the pur-

poses of the through traffic or the local traffic ?
A. Well, the Boonton Branch was built for the 

purposes of the througn traffic as well as the local 
traffic; that was built in 1869, after the lease was 
made.

Q. Would it have been built if it had not been for 
the local traffic ; how much local traffic do you pick 
up on the Boonton Branch ?

A. At the time that the Boonton Branch was first 
built there was a very good business done at Boon- 
ton ; in fact, the business was so good it was thought 
it was necessary to build the branch from Denville 
to Boonton for the purpose of doing that business ; 
there was considerable local business done at Pat-
erson, especially coal and freight.

10

20

30

40



Re-examined by Mr. B e d l e  :
Q. Hackettstown is west of Schooley’s Mountain, 

is it not, speaking generally ?
A. Yes, sir.
Q. And in the County of Warren?
A. Yes, sir.
Q. And Phillipsbnrg is also in the County of 

Warren ?
_ A. Yes, sir.

Q. And is upon the Delaware river ?
A. Yes, sir.
Q. From Morristown to Newark are there very 

many towns along the line of the Morris & Essex 
Railroad ?

A. It is really almost one continuous town.
Q. The Oranges are how many in number ?
A. There are seven stations which are considered 

Oranges.
Q. And about what is the length of' the Morris & 

Essex Railroad through the limits of the City of 
Newark?

A. About one and eight-tenth miles.
Q. And the Newark & Bloomfield Branch, does 

that connect with the main line m the City of New-
ark ?

A. Yes, sir ; at Roseville station.
Q. The Newark & Bloomfield Branch, is that one 

of the leased lines of the Morris & Essex ?
3Q A. Yes, sir.

Q. Which went into the hands of the Delaware 
& Lackawanna?

A. Yes, sir.
Q. You also spoke of the Passaic & Delaware road ; 

is that a leased line of the Delaware, Lackawanna 
or the Morris & Essex ?

A. I  don’t know how that was acquired, by the 
Morris & Essex, or Delaware, Lackawanna, or by 
which of them ; that road was not built until after 

49 the lease of the Morris & Essex by the Delaware, 
Lackawanna.



Q. It is run by the Delaware, Lackawanna?
A. It is operated by the Delaware, Lackawanna 

Hoad. %
Q. The Sussex Railroad is a railroad local in the 

State of New Jersey ?
A. Yes, sir.
Q. Connecting with the main line of the Morris & 

Essex ?
A. Yes, sir.
Q. And the Chester is also, is it not, to which you -̂Q 

have referred,—that is a local road in New Jersey 
connecting with the Morris and Essex ?

A. Yes, sir.
Q. This loop at Stanhope, of which you speak j is 

that a loop in order to make a double track ?
A. That is an east bound track of the Morris & 

Essex.
Q. Well, it is in order to make a double track.
A. It was built in order to make a double track.
Q. In answer to the following question of Mr.20 

Gummere, Along these various routes in the trans-
portation from all points outside of the State to these 
points in the State and to New York, and vice versa, 
and the eastern traffic by connection with other 
roads, making a line of through transportation be-
tween all these points?” you answered, ** Yes, sir. ” 
Did you mean to say anything more than that, that 
such traffic as came from points outside, over this 
road, formed a continuous line of traffic ?

A. That's all I  meant to convey. 30
Q. Did you mean to convey the idea that fr m all 

the points and over all the roads ttere came traffic 
to the Morris and Essex ?

A. No, sir.
Q. Previous to the construction of the tunnel laid 

down on this Exhibit P. 5, the Moris &JEssex as you 
have already stated, passed through what is called 
the Long Dock tunnel; was that Long Dock tunnel 
a tunnel under tl*e control of the Erie Railway «Com-
pany, as you understand it ?



A. Yes, sir.
Q. And did the Morris & Essex go through that 

tunnel previous to the construction of its own tun-
nel, by an arrangement with the Erie Railroad 
Company or the Long Dock Company ?

A. Yes, sir.

Taken and sworn to, this 15th day of May, A. D. 
1885, at Jersey City, N. J., before me.

10

Whereupon, the examination was adjourned to 
Friday, May 22, 1885, at 10.80 A. M., at the same 
place.

Friday? May 22, 1885, at 10.30 A. M. at the same 
place, the examination was resumed.

Present—As before.

W il l ia m V nbj j b., further re-examined by Mr. Bed le  :

Q. In reading over your testimony, as written out 
by the stenographer,I see that the following question 
wasputto you : “  And the change was made from the 
sixty-six feet to one hundred feet usually ? A. No, 
sir ; when the right of way was procured between 
Hackettstown and Phillipsburg right of way was 
procured sufficient for the construction of a double 

Qn track railroad.” Now in that answer you are further 
U reported as having said as follows ; It was for 

some years before right of way was procured, but 
east of Hackettstown only sufficient right of way 
was had for a single track.” I  am not able to un-
derstand that. Please state whether you are cor-
rectly reported, and if not, what we shall understand 
you as saying?

A. East of Hackettstown only a single track was 
laid on the right of way procured when the road 
was built, but my impression is that sufficient right 
of way was procured at the time the road was built



to accommodate a double track railroad on that 
right of way ; and the only right of way necessary to 
be procured for the construction of a double track 
road was between Waterloo and Stanhope where the 
second track was not laid parallel to the first track.

Q. The expression, It was for some years before 
right of way was procured ; ” is that an incorrect 
expression ?

A. Yes, sir ; I don’t understand it.
Q. Did you intend to be so reported ? 10
A. I did not intend to be so reported.
Q. In speaking, in your testimony, of the exten-

sion of the Morris & Essex from Haekettstown to 
Pkillipsburg, have you satisfied yourself when the 
construction of that extension waS'Commenced ?

A. Yes, sir ; construction was first commenced— 
work was first commenced on that road about 1863 ; 
some work was done in 1863; considerable was done 
in 1864.

Q. And how about 1865? 20
A. Tfhere was more done in 1865, and I believe it 

was first opened for traffic some time in 1866, but 
still the work of construction was being perfected in 
that year also.

Q. Have you satisfied yourself as to when the
branch from Denville to Boonton was commenced__
I mean so far as the construction is concerned ?

A. Some work was done on it in 1865, and the 
greater part of it I think was done in 1866.

Q. You may state whether the double tracking  ̂
was completed from the east to Morristown, on the 
main line, before the lease to the Delaware, Lacka-
wanna & Western Railroad Company ?

A. Yes, sir.
Q- And you may state also, if you can, whether 

the double tracking from Haekettstown to Phillips- 
burg was commenced before the lease also ?

A. It was commenced about a year before the 
lease, and considerable was done on it in 1868. 40



Further cross-examination by Mr. Gummer e  :

Q. Have you collected the data which I asked you 
to prepare at the last meeting ?

A. Yes, sir.
Q. Will you please to state them ?

Objected to as irrelevant and immaterial.

A. With regard to the number of acres of land 
■^purchased between the 23d day of March, 1865, and 

Jannary 1st, 1884, for railroad purposes, I find, as 
near as I  can make up the quantity, on the Boonton 
Branch and the Morris & Essex there were purchased 
about 359 acres, 145 on the Boonton Branch and 214 
on the Morris & Essex, for railroad purposes ; this 
does not include the purchase of the right of way 
however, of the Boonton Branch railroad.

Q. Were these purchases made before or after the 
lease.

A. Both before and after.
Q. What proportion before and what after?
A. On the Boonton Branch there was none prob-

ably before the lease, as the Boonton branch was 
built after the lease, but on the Morris & Essex 
there was considerable of this—just what proportion 
I  can’t say, not having found out, but there was con-
siderable before the lease for railroad purposes on the 
Morris & Essex.

Q. Did you make inquiry as to the local traffic ?
30 A. Yes, s ir ; as near as I  can ascertain from the 

inquiries 1  have made, probably about three-foui ths 
of the traffic is through traffic.

Q. In tonnage ?
A. In tonnage.
Q. Does coal traffic come on to your road at Phil- 

lipsburgh ?
A. Yes, s ir : we connect with both the Lehigh 

Yalley Railroad and the Lehigh and Susquehanna 
Railroad, a branch of the Central Railroad of New 
Jersey.



Q. Can you give us any idea o f  the amount 
o f  that traffic ?

A. No, sir ; I don’t know what it amounts to.
Q. Destined to what points ?
A. Most of it, I imagine, is destined to points west 

of Hoboken for local consumption along the line of 
the road.

Q. What was the weight in tons of the locomotives 
on the Morris & Essex before the lease, about ?

Objected to as irrelevant and immaterial.

A. I couldn’t answer that question accurately ; I 
can only from an opinion ; I think there were some 
locomotives on the Morris & Essex that would prob-
ably weigh fifty tons,—forty or fifty tons ; they had 
some very largo engines even before the lease.

Q. How many of those were there on the road ?
A. Probably twenty-five or thirty large freight en-

gines on the road. 20
Q. These were freight engines ?
A. Yes, sir ; and then the passenger engines— (In  ̂

terrupted.)
Q. They were not so large ?
A. Twenty or twenty-five tons.
Q. They were probably not so heavy ?
A, Probably not so heavy n.s some of the engines 

we run now.
Q. What engines do you run now?
A. Probably forty or fifty tons. ^
Q. Have you coal engines no heavier thq,n that ?
A. I  think not ; they probably average about 

forty-five tons.
Q. Were any changes made in your bridges after 

the lease ?

It is understood that all the testimony in 
the case on both sides is taken subject to 
every legal objection.

A. No changes were made in the bridges except



to rebuild them whenever worn out, and rebuilding 
became necessary.

Q. No strengthening was done ?
A. No strengthening was required, no, sir.
Q. Were iron bridges substituted in place of 

wooden bridges ?
A. To a large extent.
Q. What is the ordinary face surface of the sin-

gle track road?
10 A. You mean the width of graded surface ?

Q. Yes?
A. Fourteen feet.
Q. Of the double ?
A. Twenty-eight to thirty.
Q. Where embankments, filling, took place, what 

is the additional widening of the base ; I mean you 
run off of the same grade of slope ?

A. Yes, sir.
Q. No change in the grade of the slope at all ?

20 A. No change in the grade of slope ; the widening 
of the base would be the same as the widening at the 
top ; the same for the construction of a double 
track.

Q. Do you keep the same slope in cuts too?
A. Yes, sir.
Q. (By Mr. Bed le .) When you speak of the com-

parison between the through and local traffic, as I 
understand you, you did not include passenger 
travel ?

**0 ^  No, s ir ; I  meant to include the freight, the
tonnage.

Q. You may state whether the Morris & Essex is 
one of the railroad arteries to tide water through the 
State of New Jersey ?
• A. Yes, sir.

Q. The Delaware, Lackawanna & Western Bail- 
road goes on through Delaware Water Gap and ex-
tends on to Scranton ?

A. Yes, sir.
Q. (By Mr. G u mme r e .) Was there any material al-40



teration in the grades of the Morris & Essex since 
the lease ?

A. Yes, sir; only at places at Waterloo, that sec-
ond track.

Q. That is Waterloo and Stanhope ?
A. Yes, sir; that is since the lease ; that was the 

principal alteration ; there were other places where 
there were some slight alterations made, but that is 
the principal one.

Taken and sworn to this 22d day of May, A. D.^ 
1885, at Jersey City, IS". J., before me.

Prosecutors rest.
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NEW JERSEY SUPREME COURT.

Th e  S t a t e ,
T h e  P a s s a io  & D e l a w a r e  R a i l r o a d  

Co mpa ny  and T h e  D e l a w a r e , 
L ac ka w ann a  & W e s t e r n  R a i l r o a d  
Company , its lessee,

Prosecutors,

vs.

Ed w a r d  B e t t l e  and others, mem-
bers of the State Board of Assess-
ors of the State of New Jersey, 
et. al., Defendants.

On certiorari 
to the State 
Board of As- 
sessors, &c.

T h e  St a t e ,
T h e  W a r r f n  R a i l r o a d  Com pan y , 

Prosecutors,

vs.

Ed w a r d  B e t t l e  and others, mem-
bers of the State Board of Assess-
ors of the State of New Jersey, 
et. al., Defendants.

T h e  St a t e ,
T h e  Su s s e x  R a i l r o a d  Compan y , 

Prosecutors,

v s .

Ed w a r d  B e t t l e  and others, mem-
bers of the State Board of Assess-
ors of the State of New Jersey, 

al-> Defendants.

20

On certiorari 
to the State 
Board of As-
sessors, &c.

30

On certiorari 
to the State 
Board of As-
sessors, &c.
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Taking of testimony, &c., this fifteenth day of May, 
A. D. eighteen hundred and eighty-five, before 
G e o r g e  W. Ca s s e d y , Esq., a Supreme Court Com-
missioner, at his office in Jersey City, at the hour 
of ten o’clock in the forenoon, on behalf of the 
prosecutors in the above stated writ, upon due 
notice admitted by B a r k e r  G u mme r e , attorney and 
counsel in behalf of the defendants, J. D. B e d l e  

10  appearing in behalf of the prosecutors.

W i l l ia m  U n r t j h , a witness produced on the part 
of the prosecutors, being duly sworn according to 
law, on Jais oath saith :

Examined by Mr. B e d l e  :

It is agreed that the testimony of this wit- 
2 q  ness shall be taken in all three of the above

cases, and used in each so far as it is appli-
cable to the same.

Q. Are you engineer-in-chief of the Morris & Es-
sex Division of the Delaware, Lackawanna & Wes-
tern Bail road Company in the State of New Jersey?

A. I  am engineer in charge of the Morris & Essex 
Division and branches.

Q. And have been in that position for how many 
0 years?

A. Ten or more years.
Q. Is the Passaic & Delaware Bailroad Company 

operated by the Delaware, Lackawanna & Western 
Bailroad Company ?

A. It is operated by the Delaware, Lackawanna & 
Western Bailroad Company, and has been so opera-
ted for several years.

Q. Is the Warren Bailroad Company operated by
the Delaware, Lackawanna & Western Bailroad

aq  Company ?
A. Yes, sir.



Q. And has been so operated for how long ?
A. For a number of years.
Q. Ever since and before you became engineer of 

the Morris & Essex Division, is that not so V 
A. Yes, sir.

Taken and sworn to this 15th day of May, A. D. 
1835, at Jersey City, N. J., before me.

The evidence of William Unruh taken for 
use before the board according to the agree-
ment entered into by counsel is now consid-
ered in evidence in each of these cases.

Counsel for prosecutors offers in evidence 
the whole of the original returns to the State 
Board of Assessors made by the Passaic & Dela-
ware Railroad Company, the Sussex Railroad 
Company and the Warren Railroad Company, in 
the year 1884,subject to the following agreement^ 
of counsel, that if the same should be held 
by the court as a part of the return to be 
made under the writ of certiorari in this cause, 
that the same shall be so treated, but if not, 
that the same shall then be considered as of-
fered in evidence on the part of the prosecu-
tors.

Counsel for defendants objects to the same 
as incompetent and irrelevant. 30

Counsel for prosecutors also offers in evi-
dence a copy of a written request made to 
the State Board of Assessors, December 15, 
1884, to furnish the basis, data, factors or ele-
ments of valuation, etc , upon which the board 
valued the franchise of the railroad compa-
nies aforesaid, the same being admitted to be 
a correct copy, and is marked Exhibit P. 3, in 
the Morris & Essex certiorari case, and to be 40 
considered as so marked in these cases.



It is also admitted by counsel that said 
board, under the advice of the Attorney-Gen-
eral and counsel for the State, afterwards on 
that day declined to comply with the request.

It is agreed that the charters and supple-
ments affecting all these companies shall be 
considered as in evidence.

^  It is agreed that the Passaic & Delaware
Railroad Company is a reorganization of a 
part of the old West Line road, and the char-
ter and supplements aforesaid are those that 
have reference to the Passaic Yalley & Pepack 
Pailroad Company, and the West Line Pail-
road Company.

It is also agreed that the certificate of re-
organization of the Passaic & Delaware Rail-
road Company filed in the Secretary of State’s 
office shall be considered as in evidence.

Whereupon the examination was adjourned to 
Friday, May 22, 1885, at 10.30 A. M., at the same 
place.

Friday, May 22,1885, at 10.30 A. M., at the same 
place, the examination was resumed pursuant to ad- 

30 jurnment.

Present—As before.

Counsel for prosecutors offers in evidence 
three certificates of the State Board of Asses-
sors, signed by John T. Yan Cleef, Secretary, 
showing the action of the board on a review 
of the assessments in question—one, Thé 
Passaic & Delaware Railroad Company, con- 

4=0 taining corrections, marked Exhibit P. 6 ;



another, The Sussex Railroad Company, con-
taining corrections, marked Exhibit P. 7 ; and 
another, The Warren Railroad Company, con-
firming the assessment, Exhibit P. 8.

It is admitted that these are the certificates 
that were served upon the respective com-
panies.

Prosecutors rest.
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NEW JERSEY SUPREME COURT.

The  M o r r is  & E s s e x  R a i l r o a d  Co m-
pa n y ,

Prosecutor,
vs.

The  St a t e  B o a r d  o f  A sse sso rs  et als.s

10

Th l  St a t e ,
Th e  P ass aic  an d  D e l a w a r e  R a i l r o a d  

Company  and T h e  D e l a w a r e , L a c k - ; 
awanna  & W e s t e r n , R a i l r o a d  Com *. . 
pa n y ,

P rosecu tors ,. : v-
VS. T

Th e  St a t e  B o a r d  o f  A sse sso rs ^ !  a ls .* . »

The  St a t e ,
T he  Wa rr en  R a i l r o d  Co mpan y ,

Prosecutor^
vs.

T h e  St a t e  B o ar d  of  A sse ss o rs .

The  St a t e ,
Th e  Su s s e x  R a i l r o a d  Co mpa n y ,-

Prosecutor/
vs.

The  St a t e  B o ard  o f  A s se sso rs .

20

30

The examination of witnesses in the above cases 
was continued on the 30th ; day of October, 1885,40



before L e v i  T. H an n u m, Esq., a Supreme Court Com-
missioner of the State of New Jersey, at his office in 
the City of Trenton, in the presence of Hon. J o h n  
P. St o c k t o n , and R o b e r t  E. S t o c k t o n , Esq., on the 
part of the State, and E x -G o ve r n o r  B e d l e , on behalf 
of the prosecutors.

The notice cf the taking of testimony is admitted.

E d l o w  W . H a r r is o n , a witness produced on the 
part of the defendants, being duly sworn, according' 
to law, testified as follow s :

Direct examination by Mr. St oc kt o n  :

Q. Are you a partner of Mr. Sites ?
A. I was, until Mr. Sites’ death.
Q. When did Mr. Sites die ?
A. On the 1st of October of this year.

20 Q- Wliat is your business ?
A. Civil engineer.
Q. Have you been employed by the counsel of the 

defendant in these railroad certiorari cases to value 
and survey the property ?

A. I have. .
Q. You have been engaged in it  how long ?
A. I have been engaged on the certiorari cases of 

1884 ever since April of this year.
Q. Are you by profession a civil engineer ?
A. I am, sir.
Q. What experience have you had ?
A. I.have an experience of 12 years as civil engi-

neer ; I  have been at various times employed by the 
railroad companies centering in Jersey City, in sur- . 
veys and examinations, and other matters connected 
with their termini; the acquiring of land for ter-
minal purposes; the settlement of lines between 
owners of land—

Mr. B e d l e . It is not necessary to go over



that, I would rather you would corhe right 
down to the questions.

Q. Very well, leaving further examination on the 
subject of jour duties and experiences as civil engi-
neer, at the suggestion of Governor Bedle, I will ask 
you whether you were asked to examine the prop-
erty of the Morris & Essex Railroad, and the Dela-
ware, Lackawanna & Western Railroad Company, its 
lessee, for the purpose of testifying in this case ? 10

A. I was.
Q. Did you make such an examination?
A. I made an examination at the request of Mr. 

Gummere, in order to determine the approximate 
amount of property acquired by the Morris and Es-
sex Railroad Company since December 10 th, 1868, 
the date of the lease. I was instructed by him to 
base the value of that property on the basis of the 
valuation made by the State Board of Assessors for 
the year 1884, as set forth in their annual report; 120 
have made such an examination.

Q. What was the result of such examination ?

Counsel for the prosecutor objected to the 
question of valuation, because that is all con-
cluded by the agreement in this case. Coun-
sel objected to the examination of this witness 
entirely on the ground that the case cannot 
be opened now at this late day, without 
necessitating perhaps a delay of the ar-30 
gument in- the court. This was in addition to 
the other objections, and counsel stated that 
he made it because he understood that it wa3 
the purpose of the Attorney General to ex-
tend the examination as to questions of valu-
ations of the property that he proposed to 
examine the witness about. I  have no objec-
tion to his proving the quantity of land as 
he proposes.

40



The Attorney General replied that the 
whole object of the examination is to show 
that considerable property was acquired after 
the lease was made, and to show approxi-
mately its value, for the purpose of showing 
that it was property of considerable value. 
That legal notice had been given of the taking 
of this testimony.

Governor B e d l e . B y referring to the agree- 
ment you will see that it is agreed that no fur-
ther testim ony on either side, on the subject 
of valuation, shall be taken.

Attorney General St o c k t o n . I s  that the 
wording of the agreement ?

Governor B e d l e . Yes, sir, I  refer to the 
agreement, and I object to any testimony on 
the subject of valuation.

Attorney General St o c k t o n . The object of 
this evidence is not to show the value of the 
property, and under the agreement it cannot 
be used for that purpose, but to show simply 
its relations to the assessments that had betn 
made by the Board on the whole property, in 
order to show that some property of value 
was acquired after the lease, and which char-
acter of testimony I am informed by Mr. 
Gummere, it was expressly agreed, we shall 
have permission to take.

Governor B e d l e . If you mean by that to 
include valuation I dispute the agreem ent: 
there was no such arrangement.

Q. Now, Mr. Harrison, what did you do ?
A. In pursuance of the request of Mr. Gummere, 

I  made and caused searches to be made under my 
direction in the Hudson County Register s office 
against the Morris and Essex Railroad Company to 
discover what property they had acquired since that 

.Qday ; I  also went over the road ; examined the re-
ports made by the Morris and Essex Railroad to the



Comptroller o£ the State, and used in general all 
possible methods of finding and obtaining the ap-
proximate quantity of property acquired by these 
roads since the lease, with the following result—

Counsel for the prosecutors objected to 
this testimony as too general and indefinite.

The W i t n e s s . In apportioning the property ac-
quired since the lease I have used the basis of val- jy 
uation as given by the State Board of Assessors in 
their report for ]884, so that the proportion of this 
property could be more conveniently obtained; so 
that the property or the amount in dollars and cents 
of the property acquired since the lease, valued' on 
the same basis of the State Board of Assessors’ val-
uation would show the true proportion of that prop-
erty, when compared with the true value placed upon 
this road January 1st, 1884.

Previous to December 10th, 1868, the date of the20 
lease, the railroad of the Moryis and Essex extended 
from the solid filling line in Hoboken to the tunnel 
of the Long Dock Company.

Counsel for prosecutors objected to the wit-
ness reading from a statement which he held 
in his hands.

Q. Those notes that you are reading from were 
made by yourself ? oq

A. Yes, sir, I  made this statement to assist in this 
examination and expedite matters.

Q. Go on ?
A. (Continuing reading.) Thence over the line of 

the Long Dock Company’s Railroad to the west end 
of the tunnel; thence over the line of what is now 
the Newark and Hudson Railroad^ operated by the 
New York, Lake Erie and Western Railroad Com-
pany to a point in the Township of Kearney, about 
5500 feet west of the Hackensack river, thence to40 
Phillipsburg.



v Counsel for prosecutors objects 60 the wit-
ness reading his testimony from a paper that 
is in his hands as lie is doing. He also .ob-
jects to the statements therefrom as hearsay, 
many of which he could not possibly know.

Q. Refresh your memory from the notes before 
you, and proceed to answer the question that you 
were answering when you were interrupted.

10  A. The main stem coincides with the main stem 
as assessed by the State Board of Assessors. This 
main stem was laid with double tracks to Morris-
town, and then single track to Phillipsburg, which, 
valued on the same basis as the main stem valuation 

.o f  1884, was worth about $5,748,328.51. The main 
stem of the Boonton Branch was not built until after 
the lease, but the old company leased and operated 
a single track between Boonton and Denville, five 
miles in length, and which, valued on the basis of 

20the State Board’s valuation of 1884 was worth more 
than $100,000.00. The. value placed on the main 
stem of the Morris and Essex Railroad by the State
Board of Assessors, 1884, is ... v ..........$10,091,907 24
Valuation as above, for 1868 ........... 5,848,328 51

Increase (approximately)... '.  .. . . .  .$ 4,243,578 73
Governor B e d l e . All the foregoing testi-

mony was taken subject to objection as ille-
gal, as hearsay and irrelevant, and as read by 

3q the witness from the statement he has in his
hands.

R e a l  E s t a t e , o t h e r  t h a n  M ai n  St e m .

The principle additions of this class of property 
made since the lease, have been in Jersey City and 
Hoboken, as follows : December 10th, 1868, the com-
pany occupied or held for terminal purposes, in Jer- 

, sey City and Hoboken, exclusive of the main stem 
100  feet wide, about 86 acres—about £ of which or



28.66 acres were filled, and which valued on the 
same basis adopted by the State Board in 1884,
$40,000.00 per acre was worth.. ______  $1,146,100 00
About § of above 86 acres was under 

water and valued on the same basis, 
that is 57.34 acres at $25,000 per 
acre was worth................................... 1,433,500 00

Total terminal land in 1868................... $2,579,900 00
Other items of real estate existent De- 10f

cember 10th, 1868, viz: piers, wharves, 
buildings, <fec., in Jersey City and 
Hoboken, valued on basis of assess-
ment of 1884, were worth....... .. . . .  173, 350 00

Total property outside main stem in 
taxing districts of Jersey City and
Hoboken.. . ................... .. . . $2,753,250 00

Valuation of same class of property in 
same districts in 1884, by State Board, 6,171,633 9020

Approximate increase in Jersey City
and Hoboken. ..............................'... .$3,418,383 90

Outside of Jersey City and Hoboken 
there was assessed against the Mor-
ris and Essex Railroad Company for
property of this class, in 1884. ........ 453,108 64

of which, the sum of $113,080.64 was for property 
on the Boonton Branch, and acquired since 1868, 
and $340,028.00 for property on the old main linejo 
which no evidence to the contrary being obtainable 
without extended research, not considered necessary 
at this stage of the case, may be supposed to havo 
been in possession of the company previous, to the 
lease.

The witness has read all the. testimony from a 
printed statement ; it contains opinion and hearsay 
and estimates, without basis, and argument in 
it, and the witness has been allowed to read it off, 
it being difficult for counsel to understand it as read.40 
It contains valuations which are contrary to the



a g r e e m e n t, a n d l o r t h e s e r n a s o n s t h e s e o bj e c ti o n s ai e 

m a d e. N o q u e s ti o n s h a v e b e e n a s k e d wit h r ef e r e n c e 

t o t h e s a m e fi u t t h e wit n e s s h a s b e e n all o w e d i n t hi s 

i r r e g ul a r w a y, a n d a s w e cl ai m', ill e g al w a y t o p ut 

t e s ti m o n y i n t h e c a s e.

T h e W i t n e s s . I h a v e m a d e a r e c a pi t ul a ti o n o f 

t h e a b o v e fi g u r e s.

1 8 6 8. 1 8 8 4.  I n c r e a s e

V a l u e  o f  m a i n   s t e m  o f 

o l d   m a i n  l i n e  D e c .

l U t h, 1 8 6 8 .....................  5, 8 4 8 , 3 2 8  5 1

T o t a l s v a l u e   o f   m a i n  

s t e m  i n c l u d i n g  B o o n - 

t o n  B r a n c h  i n  1 8 8 4, 

a s  a s s e s s e d   b y   t h e   .

B o a r d .....................................................•

A p p r o xi m a t e i n c r e a s e.............................

V a l u e   o f  s e c o n d  c l a s s .

p r o p e r t y   i n   J e r s e y

q q   C i t y  a n d H o b o k e n,

D e c .  1 0,  1 8 6 8,  a p -

p r o xi m a t el y ................   2, 7 5 3 , 2 5 0  0 0

S a m e   c l a s s  p r o p e r t y

i n 1 8 8 V - - - - - • • • • • • •• • • ' ^
A p p r o xi m a t e i n c r e a s e. ..........................

V a l u e  o f  s e c o n d   c l a s s 

o u t s i d e  o f  J e r s e y  C i t y  

a n d  H o b o k e n ,  D e c .

1 0 , 1 8 6 8   , ..........................   3 4 0, 0 2 8 6 0

V a l u e  o f  s a m e c l a s s o f

p r o p e r t y  i n  1 8 8 4 ................................. •

A p p r o xi m a t e i n c r e a s e .........  . . . . .  ■ ■ ■ ■ ■  t

3 0 B, e ai e s t a t e M o r r i s  a n d  

E s s e x  R a i l r o a d  b o t h  

m a i n  s t e m  a n d  r e a l 

e s t a t e,  o t h e r   t h a n  

m a i n  s t e m   D e c . 1 0,

1 8 6 8 . ....................................   8, 9 4 1, 6 0 6 5 1

R e a l e s t a t e M o r r i s  ' a n d  

E s s e x  R a i l r o a d  a s a s -

s e s s e d  b y  t h e  S t a t e  i ■ s 

B o a r d  o f  A s s e s s o r s ,  ...

1 8 8 4 .........   • • • • • •;..........v ; :

A p p r o x i m a t e   i n c r e a s e  

b e t w e e n  D e c . 1 0, 1 8 6 8, 

a n d  J a n . 1, 1 8 8 4 .......................................

1 0, 0 9 1, 9 0 7 2 4

6, 1 7 1, 6 3 3 9 0

4 5 3, 1 0 8 6 4

1 6, 7 1 6, 6 4 9 7 8

4, 2 4 3, 5 7 8 7 3

3, 4 1 8, 3 8 3 9 0

1 1 3, 0 8 0 6 4

7, 7 7 5, 0 4 3 2 7



Governor B e d l e . All this testimony last 
taken, as well as that previously taken was 
taken subject to the same objection as hereto-
fore stated, the whole of it having been read 
from the printed or type-written statement in 
the hands of the witness, and the witness be-
ing allowed to read it as testimony.

Q. That paper from which you were reading those 
figures, was it in print? 10

A. It is type-written, and was done in mv office, 
taken from the original copy made by myself.

Q. Did you make those calculations yourself ?
A. They were made by myself.
Q. Under whose directions did you make them ?
A. At the request of Mr. Gum mere.
Q. For what purpose?
A. For the purpose of giving the approximate val-

uation ol the Morris and Essex Railroad December 
10 th, 1868, and comparing it with its value of Janu-^  
ary 1 st, 1884

Q. Then I understand that the object of this state-
ment is not to show the value of this property, but 
to show the proportionate difference compared with 
the valuation of the Board ?

A. Yes, sir.
Q. The whole object of this statement, as you 

were directed by Mr. Gummere, was to show the ap-
proximate increase of value since the lease of 1869.

A. That is all I have tried to do, and all I  was 
asked to do.

Q. And all these calculations, and all these figures 
were made by you, and written down by you, and 
copied in your presence with a type-writer, from 
your own manuscript?

A. Yes, sir, they were, and I have carefully com-
pared my original manuscript with this type-written 
copy, which I  have used here.

Q. Did you plot this property on a map ? ^
A. This property in Jersey City and Hoboken, I



d id ; I  have had it mapped under my immediate di-
rection by draftsmen in our office, and I  have the 
map here with me.

Q. What does that map show?
A. The map is entitled “ Map showing terminal 

of the Morris and Essex Railroad, Delaware, Lacka-
wanna & Western. Railroad, lessee, in Jersey City 
and Hoboken, Hudson county, N. J., 1884.”

10 The map was offered in evidence, and
marked Exhibit D. 1, Oct. 30, 1885, Hannum. 

Counsel for prosecutor objected to the map

as irrelevant, and not proved.
Q. The map was made by yourself?
A. Under my direction, X did not actually do the 

mechanical work upon it.
A. It was done by an assistant of yours iu your

office.
20 A. Yes, sir.

Q. What does it show ?
A. The terminus of the Morris & Essex Railroad. 

The portion of that terminus which is colored green 
was in possession of that road, as shown by the rec-
ords in the Register’s office of Hudson county, De-
cember 10th, 1868. The portion colored pink has 
been acquired since the lease. This, map shows 
everything used for terminal purposes, east of the 
easterly mouth of the new tunnel of the Delaware, 

00Lackawanna & "Western Road. The track upon this 
map is shown in blue lines ; that track is the condi-
tion of the track January 1st, 1884, and is plotted 
from a map furnished by Mr. Unruh, the Asst. En-
gineer of the Delaware, Lackawanna & Western 
Railroad, and purported to be a true map of the ar-
rangement of the track in their terminal yard. The 
piers are shown on this map as they existed Jany. 
1 st, 1884 ; on each pier I have also had marked the 
use to which the pier is placed. These are the uses 

40as given by Mr. Unruh in his testimony given in this



case. I have examined these piers and from m j ex-
amination I see no reason to differ from him in the 
use to which those piers are placed. Of this por-
tion of the terminal yard colored green, only a small 
portion south, which is shown across that line mark-
ing the line between Jersey City and Hoboken, was 
in actual use as a terminus previous to December 
10th, 1868. This I state from my own knowledge, 
and also, I have taken occasion to verify my memory 
upon that subject, by examining the maps of the  ̂
company, and other records.

• Counsel for prosecutor objects to this testi-
mony as hearsay.

Q. Without regard to the manuscript from which 
you were reading and refreshing your memory, what 
do you think, approximately, is about the propor-
tion of the property which has been acquired by 
this company since the lease in 1869? ^

A. I think the figures which I have given approx-
imate very close to that proportion.

Q. What would you state generally to be the total?
A. I should think generally one-half of the real 

estate. Nothing in my testimony relates to intang-
ible personal property, or rolling stock.

Q. I ask you now without regard to the statement?
A. It is without regard to the statement.
Q. From your recollection, without any manu-

script or paper, and without the map, your recollec-39  
tion, derived from the information you have got, and 
were directed to get by Mr. Gum mere, what is about 
the amount of property acquired, subsequent to the 
making of the lease ?

Objected to as hearsay.

A. About one-half of the property now in their 
possession.

Q. You give that as your opinion as an expert ?
A. Yes, s ir ; I have been familiar with this land



in Jersev City for about 12 years, and am familiar 
with all the improvements made by the H. L. W. 
in Hudson county.

The Attorney General desires to enter on 
the record that the testimony of Mr. Harrison 
is not introduced with a view of making any 
claim on the subject of valuation, either for re-
duction or increase thereof, nor as further tes- 

10  timony on the subject of valuation, but simply
for the purpose of showing that property of 
considerable amount, in proportion to the 
whole amount assessed had been acquired 
since the date of the lease.

Cross-examination by Mr. B e d l e  :

Is the new tunnel down on this map which you 
exhibit here ?

A. No, s ir ; that map only shows east of the east 
20 portal of the tunnel. The east portal is shown on 

the map.
Q. That is the new tunnel?
A. The tunnel of the D. L. & W.—the Morris & 

Essex tunnel.
Q. Hid you make any of the searches of title your-

self, as to real estate ?
A. Yes, sir, I did.
Q. What ones ?
A. I  made searches of the purchases by the Mor- 

^ r is  & Essex of the three tracts lying south of 18th 
street, between 18th and 15th streets. I have search-
ed myself and read carefully the deeds, as on re-
cord, of the piece of colored in pink on this map ly-
ing in 15th and 1 2 th streets, both in connection with 
this case, and with other cases in which the Morris 
& Essex was a party, in which I  have been engaged. 
I  have examined the record as to the triangular plot 
lying adjoining Ferry street, on the south and near 
the Hoboken Ferry, which was deeded to the com- 
pany before the lease. I  have also examined the



record 4» to the deeds from Stevens and others to 
the Newark & Hoboken Railroad, which conveyed 
the right of way of that old road to tine Morris & Es-
sex, and the plot lying east of the east line of Gar-
den street and north of 18th, shown upon this map, 
on which the engine and freight house was raised.
I have verified all the searches made.

Q. Just one moment; I want to shorten this as 
much as possible, because I don’t think the details 
are of any advantage. Mv question would justify^  
you in going on, but I want to control that. You 
personally examined considerable of the terminal 
property ?

A. Yes, s ir ; I am familiar with that.
Q. Did you make any search of any other real es-

tate on the line of the road, outside of the County 
of Hudson ?

A. No, sir.
Q. Is there some land on this map which is desig- 

noted as the Morris & Essex land, which was not^ 
searched by yourself ?

A. I  don’t think tl ere is a piece upon that map 
that I have not seen the record of, on file at the 
Court House, either in connection with this i>r some 
other case.

Q. In answer to the Attorney General, you stated 
in substance that the property used and acquired by 
the company since the lease of 1869, so-called, speak-
ing generally, was about half of the real estate. D o ^q 
you estimate the tunnel in that?

A. Yes. sir.
Q. I mean the tunnel of the Morris and Essex, the 

new tunnel ?
A. Yes, sir.
Q. How old are you, Mr. Harrison ?
A. I  am 34—between 34 and 35.
Q. You have got a pretty good memory to remem-

ber what land was used by the Morris and Essex 
previous to December 10th, 1869 ? 4 0



A. I went over- the Hoboken ferry every day twice 
from 1864 to 1869, on my way. to school in New 
York.

Q. Where did you live ?
A. On Jersey City Heights, and instead of taking 

the cars, I very often, in fact, generally walked up, 
as I was studying civil engineer, and there was a 
great deal of practical engineering going on all the 
time in connection with the improvements made and 
to be made under the lease, I became very familiar 
with the property. In 1869—

Q. One moment. Are you through ?
A. If that is all you want.
Q. I have got enough. In your statement in giving 

the route of the Morris and Essex previous to De-
cember 10 th, 1868, you said in substance that the 
road from the west end of the tunnel went over the 
line of what is now the Newark and Hudson Rail- 

2q road Company operated by the New York, Lake 
Erie and Western Railroad, to a point in the town-
ship of Kearney, about 5500 feet west of the Hack-
ensack river. I  suppose that that piece of road is a 
short section right at the west of the tunnel, which 
became unnecessary by reason of the construction 
of the new tunnel. Is that the piece ?

A. Yes, sir.
Q. Is it but a little piece, the road there at the 

west of the tunnel ?
A. That is all.

°  q . The tunnel of the Morris & Essex through 
Bergen Hill is right over the Long Dock or Erie tun-
nel, at its westerly mouth ?

A. Yes, sir. •
Q. It enters the hill at that point?
A. The westerly entrance is at that point.
Q. I suppose that in your estimate of the value of 

the real estate acquired since December 10th, 1868, 
you included the improvements of various kind made 

40 upon the terminal property and on the line of the 
railroad ?



A. Everything is included, graduation and track.
Q: You also included any increase in the road by 

reason of the double track ?
A. Yes, sir.
Q. On any part of it ?
A. Yes, sir.
Q. Did you include the difference in the quality of 

rails also?
A. I took the track-
er Just answer my question. Did you include  ̂

the difference in the quality of the rails—between 
steel and iron rails?

A. No, sir.
Q. Additonal tracks that were laid down you in-

cluded ?
A. Yes, sir ;'tlie price of track January 1st, 1884.
Q. You have tried to show, I  suppose, how the 

road has been improved in value since December 
10th, 1868 ?

90A. No, sir.
Q. Increased in value ?
A. No, sir; I tried to show the approximate 

amount of property, and the most convenient way o f' 
showing it was to take the State Board of Assessors 
valuation.

Q. The road has largely increased in value ?
A. Yes, s ir ; certainly.
Q. Do you recall how long that tunnel is through 

Bergen H ill; I mean the tunnel of the Morris <fcqn 
Essex? . . ■

A. 4700 feet, about that; I don’t exactly recall the 
figures.

Q. That is cut through trap rock ?
A. Yes, sir.
Q. And in the increase of valuation you put in the 

tunnel ?
A. Yes, sir ; what it would cost to replace it.
Q. According to your estimate of it.
A. Yes, sir. ^
Q. Until employed by the State Board of Asses-



sors your business was in the County of Hudson ex-
clusively ?

A. I  had done work outside. My office was in 
Hudson county.

Q. You.were locally employed there generally V
A. Yes, sir.
Q. In estimating the increase of terminal property 

in Hudson county you have put down" the tracks?
A. Put down the tracks.
Q. You put down the increase in the wharves.
A. Yes, sir.
Q. Or any increase of value that came to the 

tracks or filling in ?
A. I  have not valued any intangible increase of 

value.
Q. No, s ir ; but the actual filling in you valued 

that, and put it in ?
A. I  have put different values on land filled in, and 

land unfilled.
20 Q. And you followed the valuation of the State 

Board of Assessors in order to get the proportion ?
A. Yes, sir.
Q. That piece of the road from Denville to Boon- 

ton, you got that from hearsay entirely ?
A. From Poor’s Manual, and the reports of the 

companies made to the State.
Q. A great deal of your estimate is made up from 

hearsay, and from data that you gathered here and 
there?

A. I  have mentioned facts that I  am sure of and 
the other facts, I  have not had time to make suffic-
ient research concerning them. Generally west of 
Hudson county I  have taken the same values placed 
upon the road after the examination before the State 
Board of Assessors, only reducing it in a few points, 
except where a large tract has been added like the 
whole of the Boonton Branch.

Q. How did you get these facts: some from
Ar. Poor’s Manual ?4 0



A. It is a matter of notoriety ,that the Boonton 
Branch was built since 1868.

Q. Take the changes, along the main track, the 
main line, where it has been graduated, and where* the 
work has been done for the purpose of putting down 
a double track ; how did you get those facts ?

A. I have not included those; I have been unable 
to get those, all those small improvements—the de-
tails of them—have not been included by me. My 
estimate is below.

Q. One moment; -did I ask that?
A. No, sir.
Q. Now, I dou’t want to interfere with you ; if 

you have got something to say, say it ?
A. My estimate necessarily is below the actual 

improvements based upon the State Board of Asses-
sors valuation, because I was unable to know of all 
the little improvements that were made along the

10

line, and it would take a long search to find them 
out. I don’t propose to put myself on record as giv-
ing values that I  could not get.

Objected to as irrelevant.

Q. This that you put down, how did you get that ?
A. From the record.
Q. What record ?
A. Poor’s Manual gave me the date of the build-

ing of the Boonton Branch.
Q. What record as to the extent of the work ?
A. I took the whole of the Boonton Branch.
Q. I  speak of the main line ?
A. I  took the main line just as assessed by the 

State Board of Assessors, with the exception that I 
only allowed one track from Morristown to Phillips- 
burg, and I reduced the graduation one third for 
that one track.

Q. Did you understand my question; I  want to 
know where you got your facts from?

20

30

A. The report of the Morris and Essex Railroad, 40



signed by Theodore Baudolph, to the legislature, 
for 1869, and the reports in Poor’s Manual of the 
Bailroads of the United States, which gave the 
standing of the Morris and Essex, miles of track, 
sidings, &e., as shown by its balance sheet.

Q. You did not get them from actual surveys 
made by yourself ?

A. No, sir ; I was not on the spot. I would like 
to qualify that answer and say that in Jersey City 

10a great deal of the increase I  have made a survey of 
myself, as an assistant, or in connection with other 
parties.

Re-direct:
Q. From the examination that you have made can 

vou approximate the increase in the value of this 
property, the proportionate increase between March, 
1865 and 1869?

A. The approximate increase in actual property 
20 between those dates is about 20 per cent, of the 

amount of property the road had on December 10th, 
1868, if you keep the same basis which I  have used 
in all my examinations.

Q. Boughly, what would it be ?
A. Of the eight millions of dollars of property 

tin that basis, about two millions was acquired be-
tween 1865 and 1868. I  can point it out.

Q. I  don’t care anything about the accuracy ; I 
only want to prove there was some.

30
Governor B e d l e  :
I  wish to state that I  ¿date no further cross-exam-

ination, nor will I  produce any further testimony on 
this point, by reason of the statement of the Attor-
ney-General of the purpose for which he intends to 
use this testimony.

40
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I offer in evidence in each of these cases the report 
of the State Board of Assessors, not including the sched-
ules or any detailed statement, for the purpose of show-
ing that the Board in assessing the franchise acted upon 
both rules, as stated in the report of each. That is, in 
any one case the returns as aforesaid of the others will 
be used for the purposes as above stated.

Adjourned.

Offered in evidence October 31, by the Attorney Gen-
eral, a. certified copy from the Comptroller of the report 10 
made by the Morris and Essex railroad to the State for 
the year 1868. Marked Exhibit E  ex parte defendants.

Also report made in the year 1884. Marked Exhibit 
F ex parte defendants.

Both objected to by Judge Bedle.

Depositions.

Depositions, &c., on the part of the complainants, taken 
on Saturday, the 20th day of December, A. D. 1884, at 
eleven o clock in the forenoon, at the State House, in 
the city of Trenton. 20

Present Hon. Joseph D. Bedle, for complainants; 
Attorney General Stockton, for the Board; William Y. 
Johnson, Esq., assisting.

William Unruh, a witness produced on the part of the
complainant, being duly sworn, on his oath deposes and 
says:

1
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Examined by Mr. Bedle—
Q. Where do you reside ?
A. Morristown.
Q. What position do you hold in the Delaware, Lack-

awanna and Western Railroad Company ?
A. Engineer of the Morris and Essex Division.
Q. Are you the head engineer of that division?
A. Yes, sir.
Q. I call your attention, in the first place, to the valu- 

lOations in Jersey City; in Jersey City the State Board 
has given a description of what I will call a tract, for 
present purposes, containing 99.784 acres; are you famil-
iar with that body of land ?

A. Yes, sir.
Q. Have you made a calculation of the exact area 

within the boundaries mentioned in that description?
A. I have.
Q. What is it ?
A. 92.53 acres.

20 Q- Is the difference, then, between that and the 
99.784 acres, an error, then, in calculation ?

A. I should think so.
Q. Have you any doubt of it ?
A. Oh, no ; not a particle.
Q. What is the difference in calculation, give it to 

me?
A. 7.25 acres.
Q. Within those boundaries does the main stem go?
A. The main stem is included within those bounda- 

30ries.
Q. How much of the main stem is included within 

those boundaries ?
A. .71 of an acre.
Q. In the calculation of 99.784 acres, is the main stem 

deducted or not by the Board?
A. I should think not; from the language of the de-

scription there is no exception made to it.
Q. You made a difference in the area of 7.25 acres?
A. 7.25 acres; yes, sir.

40 Q. Now, if you take out the main stem from the de*
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scription, how much difference then will it make be-
tween the area, as calculated by the Board, and the 
actual area ?

A. 7.96 acres.
Q. In that description, to which I have called your 

attention, how much of the land therein, between the 
bulkhead and the line for solid filling, is under water?

A. 12.4 acres.
Q. Is there a bulkhead along the whole of this tract ?
A. Yes, sir. 10
Q. Upon this tract is there part of what may be 

called a basin or canal ?
A. Yes, sir.
Q. Does the line between Hoboken and Jersey City 

cross that basin or canal ?
A. Yes, sir.
Q. Does that leave part of it then in Hoboken and 

part in Jersey City ?
A. Yes, sir.
Q. How much of that basin or canal is there in Jersey 20 

City that is under water and included in that descrip-
tion ?

A. 3.8 acres.
Q. Mr. Unruh, state whether all the land included in 

this description, to which I have called your attention, 
is reclaimed land from the tide-water of the Hudson 
river ?

A. Yes, sir; it is all made land.
Q. And this land under water, of 12.4 acres of which 

you have spoken, between the bulkhead and the line30 
for solid filling, is that land, in its natural state, under 
tide-water ?

A. It is all under water ; from ten to twenty feet of 
water.

Q. How much of actual land, then, is there in that de-
scription above the tide-water, leaving out that part of 
the basin that is in Jersey City ?

A. Leaving out the basin also?
Q. Yes.
A. 79.42 acres. 4 0
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Q. Now, if you put the basin in, how much will that 
leave ?

A. That is, adding the basin or deducting the basin; 
I have deducted the area of the basin and the area out-
side of the bulkhead—no, I beg your pardon; you want 
it with the deduction of the main stem outside of the 
bulkhead and the basin ?

Q. I want to know what the area of the land above 
the water is, leaving out the basin ?

10 A. 75.62.
Q. Now, putting in the basin, how much will there 

be?
A. 79.43.
Q. What is the depth of that basin ?
A. It varies from eight to twenty feet at low tide; we 

endeavor to keep it twenty feet at low tide ; it gets filled 
up and we have to dredge it out every two years.

Q. It is right on tide-water ?
A. It is right on tide-water; the tide flows in and out. 

20 Q. How much of that basin is in Hoboken, in area?
A. .6 of an acre.
Q. That is estimated from where to where ?
A. That is estimated from the Jersey City line to the 

line for solid filling, on the south side of the canal.
Q. Does that go to the bulkhead, as established, or 

not ?
A. N o; it don’t go to the bulkhead as established ; it 

goes to the bulkhead as built.
Q. How much is there of the basin in Hoboken, from 

30 the Jersey City line to the bulkhead line, as established 
by the Riparian Commissioners ?

A. 1.9 acres.
Q. What streets are to the west of this tract, running 

towards the west ?
A. North and south streets ?
Q. No ; running towards the west ?
A. All streets from Twelfth to Twentieth.
Q. Well, name them?
A. Twelfth, Thirteenth, Fourteenth, Fifteenth, Six-
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teenth, Seventeenth, Eighteenth, Nineteenth and Twen-
tieth streets.

Q. There is a dispute, as I understand it, between 
Jersey City and the Morris and Essex Railroad Com-
pany in regard to whether those streets run through the 
tract or not—you are familiar with that fact, are you ?

A. I am familiar with the fact that such is the case.
Q. Now, you take those streets, suppose they were ex-

tended through the tract, what would be the area of 
those streets in Jersey City ? 10

A. I want to ask how far to extend those streets 
easterly—whether to the bulkhead line or solid filling ?

Q. Well, I am speaking of the description—within the 
description as the Board has given it of 99.784 acres?

A. 21.22 acres.
Q. Now, if those streets were extended easterly within 

Jersey City, stopping at the land as filled, how much 
area would there be in the streets within the tract to 
which I have made reference ?

A. 15.91 acres; I am treating of the canal now as 20 
water.

Q. In your first estimate did you treat the canal as 
water then in the same way—in your first estimate to 
the bulkhead ?

A. I included the streets in that; I took all the streets 
within the boundaries as given by the assessors—the 
area of the streets within those boundaries as given by 
the assessors in the first calculation.

Q. Now, assuming that the street did not run through 
the canal, what would be the quantity in the streets i f 30 
extended within the tract in Jersey City to the bulkhead 
line, as established ?

A. 15.91 acres.
Q. I doubt very much whether you understood m e; 

you gave me the area that would be in the streets within 
the tract in Jersey City if extended to the bulkhead, as 
established by the Riparian Commissioners, as upwards 
of twenty acres and a fraction, didn’t you ?

A. I gave you that as 21.22 acres.
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Q. Now, did that area of 21.22 acres include the ex-
tension of a street through the canal?

A. Yes, sir.
Q. Suppose you stop at the canal, what would be the 

area, then, of all the streets, if extended through the 
tract ?

A. 19.01 acres.
Q. You evidently misunderstood my question, then, 

when you answered fifteen and a fraction acres?
10 A. I did ; yes, sir.

Q. You produced a map a few moments ago, which 
the stenographer can mark A. [The map is marked A.] 
Does that substantially show how the streets would run 
this tract if extended ?

A. Yes, sir.
Q. This map was not made for present purposes, at all, 

was it ? ,
A. No, sir.
Q. As I understand it, this map was only made origin-

20 ally to show locations of some railroad tracks; was that 
so, or not?

A For that, and to show the different purchases of 
land at Hoboken.

Q. There are a great many railroad tracks that are not 
on this map ?

A. Yes, sir.
Q. The map was not made to show the railroad track?
A. No, sir.-
Q. Or is the canal substantially laid down on this

30 map ?
A. Yes, sir.
Q. There are very many railroad tracks down on the 

ground that are not on this map; is not that so ?
A. Yes, sir.
Q. As I understand it, this map was used simply to 

show the location of certain surveys that were located?
A. That and the different tracts of land owned by the 

railroad company.
Q. Is the Jersey City line substantially down here?

40 A. Yes, sir.
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Q. In the valuation of the Board, it is stated that there 
are 139,550 feet of siding in ballast, valued at $163,- 
273.50; what is the meaning of “  siding in ballast ? ”

A. Siding as, laid on the ground.
Q. That valuation is at the rate of how much per foot, 

as the Board have made it ?
A. Somewhat over $1 a foot—about $1.17, I think.
Q. Are you familiar with that siding ?
A. Yes, sir.
Q. What kind of material is it made out o f? 10
A. It is made mostly out of iron taken up from the 

main tracks—that has been worn out on the main tracks.
Q. Are you familiar with the cost of siding, and put-

ting it down ?
A. Somewhat.
Q. Does that come within the line of your duties, to 

make estimates with reference to it ?
A. Yes, sir.
Q. You may state whether that estimate is correct, in 

your judgment, or not? 20
A. I think it is excessive.
Q. How much ?
A. Those sidings should not be put down at over sev-

enty cents a foot, those in ballast, considering the age of 
the iron.

Q. This valuation of $41,897.70, for sidings on piers 
and trestles, what is the estimate of the Board for that 
per foot, the number of feet being, as stated in the valu-
ation, 46,533 ?

A. Ninety cents a foot. 30
Q. Now you may state whether that is excessive over 

its true value, in your judgment ?
A. Considering the quality of the iron, it is about 

forty cents a foot too high.
Q. This valuation of $3,474.90 for 2,970 feet of siding 

iu ballast, you may state whether that is excessive or 
not?

A. I think it is rather high.
Q. To what extent ?
A. It is about fifty cents a foot too high. 40
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Q, Are you familiar with the quality of that irou?
A. Yes, sir.
Q. Well, you take that valuation of $2,230 on bridges 

and trestles—that is, for 1,895 feet—are you familiar with 
the quality of that iron ?

A. Yes, sir.
Q. You may state whether that is excessive or not?
A. It is about thirty cents a foot too high.
Q. This map, to which I have called your attention, 

10 does that substantially show the piers ?
A. Yes, sir.
Q. This tract, as described by the Board as containing 

99.784 acres, can it be substantially located from this 
map A ?

A. Yes.
Q. I call your attention to Pier No. 5, in Jersey City; 

please state how much of Pier No. 5 is in Jersey City, if 
any ? ^

A. 600 square feet.
20 Q- That pier is at the mouth of the basin, as I under-

stand it, or canal ?
A. On the south side of the canal.
Q. What is there upon the tract in Jersey City con-

nected with that pier in the shape of an approach or 
trestle ?

A. A long line of trestle.
Q. Is that along the canal ?
A. That is along the south side of the canal.
Q. And extends west how far from the Jersey City 

30 line?
A. About 1,800 feet.
Q. How is that used ?
A. That is used for the storage of cars, for the shift-

ing of cars to the pier, and off of one track for the ship-
ment of coal into boats in the canal.

Q. There are tracks running to all these piers that 
you have down on that map ?

A. Yes, sir.
Q. And various yard tracks besides ?

40 A. Yes, sir.
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Q. How long has that pier been there—No 5—and 
the trestle on the approach to it ?

A. About seven years; seven or eight years.
Q. All of the approach or trestle, as I understand it, 

is in Jersey City ?
A. All but a very small portion.
Q. Well, what do you mean by that ?
A. About 1,600 square feet are in Hoboken, in area, 

of the approach; we designate the approach as being 
all that part west of the bulkhead. 10

Q. Do you mean the actual bulkhead ?
A. The actual bulkhead ; yes, sir.
Q. What is the ordinary life of a pier there ?
A. The average life is about twelve years.
Q. How are those piers constructed on this shore 

front ?
A. They are held up by piles driven into the mud.
Q. Those are all pile piers, are they?
A. All pile piers.
Q. Along the whole of the property in Jersey City and 20 

Hoboken ?
A. Yes, sir.
Q. On some of these piers are sheds, are there not ?
A. Yes, sir.
Q. Why is it that these piers do not last longer than 

twelve years, on an average ?
A. On account of the decay of the timber, the hard 

usage to which they are subjected, and tiie ravages of 
the worms in eating the piles.

Q. The railroad tracks extend over on these piers, do 30 
they not ?

A. Yes, sir.
Q. Take Pier No. 11; there is a shed valued by the 

Board at $16,000; how is that shed located upon the 
pier?

A. It covers about two-thirds in width of the area of 
that pier and for the whole length of it.

Q- What is that constructed of?
A. It is constructed of timber j an ordinary gravel

2
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Q. Have you any personal knowledge of the cost of 
that shed ?

A. No.
Q. Now, you take the shed on Pier No. 12, which is 

valued by the Board at $24,000; how is that constructed; 
just describe it a little?

A. That is constructed of timber, with a gravel roof, 
and extends the length of the pier, and almost the total 
width of the pier, with the exception of about twelve feet 

10 in width.
Q. Have you any personal knowledge of • the cost of 

the construction of that shed ?
A. Yes, sir.
Q. What is your knowledge on that ?
A. I received the information from the superintendent 

of construction of the road.
Q. At the time it was constructed ?
A. No, sir.
Q. Now, what was the actual cost, as you understand 

20 it, of the construction of that shed ?
A. $8,184.40.
Q. Take that shed on Pier No. 11; what knowledge 

have you of the cost of the construction of that, if any ?
A. I should estimate that shed could be built for

$6,000.
Q. How long has it been there ?
A. It has been there about one year.
Q. And how long has the shed been on Pier No. 12?
A. I think it is about five years since that was built. 

30 Q- The crib-work, that is valued by the Board at 
$164.325; you may state whether that is actually a part 
of the tract to which I have called your attention here?

A. I have always considered it a part of the land.
Q. No, I don’t ask you as a matter of law; is that crib- 

work on the tract, this crib-work, valued at $164,325?
A. It is on the tract of land.
Q. And it is the crib-work of what ?
A. Of the bulkhead.
Q. Pier No. 6, how old is that ?

40 A. That is about twelve years old.
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Q. How soon will that need rebuilding ?
A. Very soon.
Q. Well, what do you mean by that?
A. Well, I mean that it should be rebuilt now, or ex-

tensive repairs put upon it.
Q. What could a new pier be built for like that—No.

6 ?

A. A new pier complete, or the rebuilding of No. 6, 
and use some of the old machinery and materials ?

Q. No ; I say a new pier? 10
A. Complete?
Q. Yes; as that is?
A. About $100,000; but I mean the pier complete— 

the approaches thereto and all the machinery there; 
there is a great deal of machinery there.

Q. I wanted to confine myself to the pier itself—to 
this that is estimated as Pier No. 6; that is your answer, 
is it?

A. Well, I don’t exactly understand what they have 
estimated as the pier; I am not informed as to what they 20 
did estimate there.

Q. Well, now, put it all in, everything ?
A. The pier, the approaches and the machinery, I 

should say $100,000.
Q. Could be built new for that ?
A. Could be built new for about $100,000.
Q. And that would take in about how much for the 

approach ?
A. About $20,000.
Q. There are sidings on the approach ? 30
A. Yes, sir.
Q. And that would take in the equipment and the ap-

proach, the machinery and so on, of which you speak ?
A. No; the approach would not include the ma-

chinery.
Q. No; I speak of the pier in price— I SDeak of the 

price, $100,000 ?
A. The price of $100,003 includes the approach and 

machinery.
Q- Pier No. 7, how old is that? 40
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A. About five years.
Q. How old is Pier No. 8 ?
A. About ten years.
Q. And No. 9?
A. I don’t know the ages of those two piers ; I am not 

sure about the ages of those two.
Q. Give us your best judgment?
A. I think No. 9 is probably eleven years old ; I am 

not sure of the age of No. 8; probably seven or eight 
10 years old, probably eleven years o ld ; I am not sure of 

that.
Q. What is Pier No. 8 used for ?
A. The shipment of coal.
Q. Pier No. 7 ?
A. Coal.
Q. Pier No. 6 ?
A. Coal.
Q. Pier No. 5?
A. Coal.

20 Q. Pier No. 4?
A. Pig iron.
Q. Pier No. 3 ?
A. Freight and merchandise.
Q. Pier No. 2 ?
A. Merchandise.
Q. Pier No. 1 ?
A. Passenger pier.
Q. What is Pier No. 9 used for ?
A. Coal.

30 Q. Pier No. 10 ?
A. Coal.
Q. Pier No. 11 ?
A. Grain and freight.
Q. Pier No. 12?
A. Freight.
Q. When you speak of freight, you mean general 

freight, do you ?
A. General freight.
Q. I suppose these piers vary in size and in character, 

40 do they not ?
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A. Yes, sir.
Q. They all vary in size and in character?
A. They all vary in size and in character.
Q. How many city lots 25x100 are there to an acre, 

excluding streets ?
A. Twelve.
Q. And including streets, how many ?
A. Sixteen.
Q. These sidings spoken of in the valuation, both in 

in Jersey City and in Hoboken, in ballast, are these 10 
sidings that are regularly constructed there in tracks— 
regularly built tracks ?

A. Yes, sir.
Q. With ties and rails ?
A. Yes, sir.
Q. And the sidings on the piers are laid how ?
A. Laid on the planking of the pier; the rails laid on 

the planking of the pier.
Q. Did you state how old pier No. 5 was ?
A. I think Pier No. 5 is about seven years old. 20
Q. I call your attention to Block 262, south of main 

stem, valued at $12,500; what is there on that ?
A. Some side tracks, and the local coal trestle.
Q. Side tracks, as I understand it, are estimated by 

themselves in this valuation by the Board; is that the 
way you understand it?

A. Yes, sir.
Q. Now, as to the coal trestle, what is that ?
A. It is a trestle having on it two tracks, about twenty 

feet in height, with pockets holding coal, to supply to 30 
customers in Hoboken and Jersey City.

Q. Now, I see that in another part of this same assess-
ment in Jersey City, is a coal trestle valued at $6,900, 
and an office in Henderson street valued at $200; please 
state whether that coal trestle valued at $6,900 is on 
that No. 262 ?

A. I imagine that that is the same structure.
Q. Is there any other place to locate that coal trestle 

but there?
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Q. Have you any doubt but that it is so ?
A. None whatever.
Q. Now, that office on Henderson street, valued at 

$200, is that upon the same No. 262 ?
A. It probably should read on Grove street ; there is 

no office on Henderson street ; it is probably intended 
for the coal office on Grove street, No. 262.

Q. It must be on that block ?
A. It must be on that block.

10 Q. Is there anything else on that Block 262, south of 
main stem, except what you have stated ?

A. No, sir.
Q. I see it is estimated by the Board as 59,550 square 

feet ; what part of an acre is that ?
A. It is about an acre and a quarter ; a little over an 

acre and a quarter—an acre and a third.
Q. Near what streets is that block ?
A. It is between Grove and Erie streets, and Nine-

teenth and Twentieth streets.
20 Q. That is outside of the tract of which we have been 

talking—the 99.784 acres as estimated by the Board?
A. It is outside, and west of it.
Q. Do you know of whom that was bought ?
A. I think it was purchased of the Traphagen heirs.
Q. Can you give us any idea of the value of that piece 

of land outside of the sidings and the trestle—the actual 
value outside of taxing purposes ?'

A. I don’t know ; I am not able to say what real es-
tate is worth in that vicinity; I couldn’t tell.

30 Q. That coal trestle that is valued at $6,900, what is 
its condition ?

A. It is very old, and will soon have to be rebuilt.
Q. How soon ?
A. It ought to be rebuilt within the next two years.
Q. I call your attention to the signal house near Hen-

derson street and at the east portal of thè tunnel, and 
the two signal houses at the west portal of the tunnel, 
and the tool house ; please tell us whether they are on 
the main stem or not ?

40 A. They are.
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Q. By main stem, what do you understand ?
A. I understand a width of 100 feet on the main line 

of the road.
Q. That you treat as the main stem ?
A. Yes, sir.
Q. And they are upon that ?
A. They are upon that 100 feet in width.
Q. I call your attention to the signal house at the 

crossing, west of the tunnel ; whose land is that on ?
A. That is on land owned by the Hudson Connecting 

Railway Company. 10
Q. There are bridges in this assessment set down at 

$18,118, $23,194 and $38,040 in valuation ; where are 
those bridges ?

A. They are over Henderson street and Nineteenth 
street, on lines to the different piers.

Q. Now, I call your attention to Hoboken ; what 
would be the area of the streets through the track, in 
Hoboken, if extended easterly to the bulkhead line of 
the Riparian Commissioners ?

A. Do you mean the Jersey City streets ? 20
Q. Yes?
A. Seven acres.
Q. That land is also filled up by tide-water ?
A. All made land ; yes, sir.
Q. The valuation of siding in Hoboken by the Board 

is $37,194.36 for 31,790 feet in ballast ; are you familiar 
with that siding there ?

A. Yes, sir.
Q. Know its quality ?
A. Yes, sir. 30
Q. State whether that valuation is excessive or not in 

your judgment?
A. I think it is.
Q. Excessive, how much ?
A. Probably fifty cents a foot excessive.
Q. There is also a valuation for 10,120 feet of sidings 

on piers of $9,108 ; are you familiar with those sidings?
A. Yes, sir.
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Q. State whether that is excessive in your judgment 
or not?

A. That is excessive to the extent of about forty or 
fifty cents a foot also.

Q. Do they form a part of the piers?
A. They do.
Q. And these sidings and ballast are upon what?
A. Upon the land.
Q. In this estimate of land in Hoboken, is any part of 

10that under water included in that description? I will 
read it: “ Yard in Hoboken bounded north by Ferry 
street, east by solid filling line, south by boundary line 
between Hoboken and Jersey City, and west by Hender-
son street,?”

A. Part of it is under water.
Q. How much ?
A. 7.7 acres.
Q. I speak now in Hoboken ?
A. Yes, sir.

20 Q. Is that quantity of 7.7 acres included in the esti-
mate of the Board of 22.75 acres, or not?

A. No, s ir ; it is not included by the Board.
Q. Can you be right that there are seven acres and 

odd under water within the boundary of the Hoboken 
tract ?

A. I think so.
Q. There are some buildings over that water, are there 

not ?
A. There are some piers.

30 Q. Or in the water, are they not ?
A. In the water; the piers are in the water.
Q. In the assessment in Hoboken, there is a shed on 

Pier No. 2, and float bridges; you may state whether 
they are a part of the pier or not?

A. The shed and one float bridge is a part of Pier No. 
2, and the other float bridge is a part of Pier No. 3, so 
considered.

Q. What is the float bridge ?
A. It is a bridge for transferring cars from the tracks 

40 to the float used for conveying them to New York.
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Q. Can you give the ages of those piers, 2, 3 and 4?
A. I think they are from five to seven years o ld ; I am 

only speaking from recollection.
Q. There is an express building there on this tract of 

22 acres ?
A. Yes, sir.
Q. Is that upon the main stem, or not?
A. Partly so.
Q, How much of it about?
A. About one-half. 10
Q. I see there is an engine house valued with a coal 

trestle, and I aver, here, that it was probably an old 
sand house; the valuation is $1,000 by the Board; do 
you know of any such engine house there?

A. No, sir.
Q. Was there a sand house there?
A. There was.
Q. An old thing?
A. An old sand house.
Q. What became of it ? 20
A.-> It is probably there yet, or else has been torn 

down, or will be torn down shortly, if it has not been.
Q. Is it good for anything ?
A. No, sir; nothing but old timber.
Q. Now, I would like to turn to Newark for a few mo-

ments; I call your attention to the valuation of lots 18,
19 and 20, and ask you whether, previous to January 
1st,1884, all those lots were used for railroad purposes, 
or not ?

A. I think there was only one of them used for rail- 30 
road purposes.

Q. I mean previous to that time ?
A. There was but one o f them used for railroad pur-

poses previous to that time.
Q. You may state whether the houses have been torn 

down since then, or not ?
A. The houses have since been torn down and the 

ground cleared ready to be used.
Q* For railroad purposes ?
A. Yes, sir,

3
4 0
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Q. In Newark, there is an assessment there upon the 
freight house and the tool house; state whether they 
are upon the main stem or not ?

A. They are.
Q. And you may state whether the other structures in 

Newark assessed, that are not upon the main stem, are 
upon the lands that have been assessed ?

A. Yes.
Q. In Harrison township there are three watch houses 

10assessed ; you may state whether they are upon thè main 
stem, or not?

A. Yes, sir; they are.
Q. How is the estimate of siding in Newark—you 

have examined it, haven’t you—in value ; whether it 
is excessive or not, if you know the character of it ?

A. It is put in at rather an excessive rate, considering 
the quality of the iron used in the side tracks.

Q. Now I call your attention to the Boonton Branch; 
the sidings of the Boonton Branch, in Jersey City, seem 

20to be valued by the Board at $20,535.50 for 17,550 feet; 
what is your judgment with reference to that valuation?

A. They are valued at about forty cents a foot iu ex-
cess of what they are worth, if not more ; from forty to 
fifty cents a foot.

Q. And are those sidings upon the land that has been 
valued by the Board ?

A. Yés, sir.
Q. Take the sidings in North Bergen township, valued 

at $19,925.10 for 17,030 feet ; from your knowledge of 
30 those sidings, state whether that valuation is excessive 

or not, and if so, how much ?
A. About thirty cents a foot too high.
Q, What is the character of the iron ?
A. One-half of it is very old, almost worthless iron ; 

the other is second-hand iron, also, but not in such bad 
condition.

Q. Well, it will have to be reconstructed soon ; a part 
of it ; is that so ?

A. There will have to be new ties put in soon ; the 
40 iron don’t wear out very soon, because there is scarcely
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any running on it at a ll ; it is mostly used for standing 
cars on.

Q. The turn-table at Secaucus; state whether that is 
on the main stem or not ?

A. Partly so.
Q. How much ?
A. About one-half.
Q. State whether any part of this estimate of sidings 

in North Bergen is upon the main stem?
A. I think about 3,000 feet, in their estimate, is on 10 

the main stem.
A. Is any part of this siding, in the estimate, in Jer-

sey City, of 17,550 feet, is any part of that on the main 
stem ?

A. No, sir.
Q. I call your attention to Union township, Boonton 

Branch; freight house; state whether that is on the 
main stem, or not, at Kingsland ?

A. Yes, sir; it is built of frame.
Q. How about the water tank ? 20
A. That is on the main stem also.
Q. I mean the water tank, valued at $1,000, called 

the double-table water tank ; that is the one you have 
reference to ?

A. Yes; that is the one there.
Q. That is on the main stem ?
A. Yes, sir.
Q. How about the tool house ?
A. The tool house is on the main stem also.
Q. I speak of the tool house at Passaic bridge; is that 30 

the one you have reference to ?
A. There is something wrong there at Passaic bridge; 

it is the bridge tender’s house at Passaic bridge; that is 
the one I have reference to ; that is the bridge tender’s 
house that is on the main.

Q. Is there another tool house ?
A. There may be another one at Kingsland ; I don’t 

know whether it is enumerated here or n ot; it can’t be 
a very costly structure.

Q- It is on the main stem ? 40
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A. Yes.
Q At Aequackanonck township there are sidingsin 

the gravel pit valued at $1,260; you may state whether 
those are only temporary or not ? •>

A. They are only temporary sidings.
Q. For use in connection with the gravel pit?
A. For use in connection with the gravel pit, and 

liable to be taken up at any time.
Q. And how are they valued ?

10 A. They are very excessive.
Q. You have examined the estimates of-the Board on 

that subject ?
A. Yes, sir.
Q. And they are excessively valued to what extent?
A. I don’t remember what their figures are.
Q. I will give them to you—$2,250 for 4,500 feet in 

the gravel pit.
A. Well, I won’t call those excessively valued, then, 

at that rate.
20 Q- The tool house ; is that on the main stem?

A. Yes, sir.
Q. Now, I call your attention to the city of Paterson; 

the valuation in the city of Paterson of the sidings,at 
$1,800 for 1,800 feet; you may state whether that is ex-
cessively valued or not?

A. It is about twenty-five cents per foot in excess.
Q. You are acquainted with the quality of those rails?
A. Yes, sir.
Q. And the character of the sidings ?

30 A. Yes, sir.
Q. Now, there is an assessment there of blackmith 

shop, two blacksmith shops, freight depot and another 
shop, and the tool house ; you may tell us whether those 
are on the main stem ?

A. Yes, sir; they are.
Q. Is any part of the siding in Paterson on the main 

stem that is assessed ?
A. N o; none of the siding assessed on the main stem.
Q. Little Falls township; the sidings assessed there
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are 700 feet, and valued at $700; you may state whether 
they are excessively valued or not, from your knowledge?

A. To the extent of about twenty cents a foot.
Q. There is the tool house there, assessed for a small 

amount; but I ask you for the purpose of raising a law 
question, as I have done before in regard to several of 
these minor items, is the tool house at Little Falls on 
the main stem or not ?

A. Yes, sir.
Q. Wayne township; the sidings are assessed at the 10 

rate of $1 a foot; you may state whether they are exces-
sive or not ?

A. Probably twenty cents a foot in excess of what they 
are worth.

Q. In Wayne township there is an assessment against 
a tool house and a water tank ; you may state whether 
they are on the main stem or not?

A. They are.
1 Q* Rockaway township, Boonton branch; can you say 
whether those sidings, 600 feet at $600, are assessed 20 
above their value or not ?

A. Yes, sir.
Q. To what extent ?
A. About twenty cents a foot more than they are 

worth. ,
Q. Are any of those sidings on the main stem or not, 

or don’t you know ?
A. I don’t know about those; I don’t know where 

they are.
Q. In the city of Boonton there is a water tank as- 30 

sessed and a tool house; state whether those are on the 
main stem or not ?

A. They are on the main stem.
Q- In the city of Boonton there are sidings assessed,

2,000 feet at $2,000 valuation; you may state whether 
those are excessively valued or not?

A. They are valued about twenty cents a foot too 
much ; twenty to twenty-five cents a foot.

Q. In Montville township; sidings in gravel pit;
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you may state whether those are only temporarily there 
or not ?

A. Only temporary.
Q. The tool house, is that upon-the main stem or not?
A. Upon the main stem.
Q. Now, I will go to Phillipsburg, and I call your at-

tention to an engine house valued at $1 2 ,0 0 0 ; you may 
state whether any part of that is on the main stem or 
not, at Phillipsburg?

10  A. I think part of it is.
Q. How much of it, about?
A. Probably one-qqarter or one-fifth.
Q. There is a repair shop valued at $3,500 by the 

Board; you may state whether any part of that is on 
the main stem ?

A. Part of it is.
Q. Do you know how much ?
A. Probably about one-seventh of that.
Q. There is a freight house assessed, valued at $1,000; 

20  state whether any part of that is on the main stem ?
A. About one-half of that is on the main stem.
Q. The office and the express freight office, state 

where they are ?
A. They are on the main stem.
Q. Now state whether the other structures assessed at 

Phillipsburg are upon the land that has been assessed?
A. They are.
Q. The sidings at Phillipsburg seem to be estimated 

at a dollar a foot; you may state whether those are ex- 
30 cessive or not ?

A. About thirty cents a foot in excess of what they 
are worth.

Q. At Greenwhich township; yop may state whether 
the tool house and the freight depot are on the main 
stem or not ?

A. Yes, sir ; they are.
Q. I call your attention to Franklin township; you 

may state whether the water tank is on the main stem or
not? ........

40 A. It is.
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Q. Washington borough; the coal trestle, the telegraph 
office and the water tank; state whether they are upon 
.the main stem or not ?

A. They are.
Q. The sidings at Washington are valued at $15,143 

for 15,143 feet; you may state whether they are excessive %
or not ?

A. They are excessive to the extent of about fifteen to 
twenty cents a foot.

Q. Are you familiar With them ? 10
A. Yes, sir.
Q. Are you familiar with the sidings, as I have been 

asking you, and the other localities ?
A. Yes, sir.
Q. And the rest of the Morris and Essex railroad ?
A. Yes, sir.
Q. Mansfield township; there are two water tanks 

there assessed, and a freight house and a tool house ; you 
may state whether they are upon the main stem or not ?

A. They are. 20
Q. Hackettstown city; there is a freight depot as-

sessed, and also a turn-table; you may state whether 
they are upon the main stem or not ?

A. Partly so.
Q. What part of the freight depot is on the main 

stem?
A. About one-half.
Q. And the turn-table ?
A. Probably two-thirds.
Q. There is a scale house and a tool house assessed ; 30 

state whether they are upon the main stem or not ?
A. They are.
Q. Roxbury township; the sidings are estimated at 

56,202 feet; is that correct or not ?
A. No, sir; does that include sidings in ballast and on 

trestle, both ?
Q. It says, “ sidings outside of the main stem?”
A. It is not correct.
Q. What is the error ?
A. There is about 54,500 feet of sidings in all, includ-40
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in ballast outside of the main stem.

Q. How much of siding is there on the trestles ?
A. About 10,500 feet.
Q. There is a water tank assessed ; state whether that 

is on the main stem or not ?
A. It is on the main stem.
Q, Water tank assessed at-$1,000; that is on the main 

stem, is it ?
10 A. Yes, sir.

Q. And the office at the tank ?
A. That is on the main stem.
Q. Structures not upon the main stem are upon the 

land assessed, I suppose, are they ?
A. Yes, sir.
Q. These sidings are estimated at $1 a foot in Rox- 

bury township by the Board; you may state whether 
that is excessive or not?

A, Excessive to the extent of about twenty cents a foot 
20for those in ballast, and thirty-five cents for those on 

trestle.
Qi Dover city ; there is a freight shed assessed, also 

water tank, oil house, tool house ; you may state where 
they are situated ?

A. They are on the main stem.
Q. Are the other structures that are assessed in Dover 

city on the land that has been assessed ?
A. Yes, sir.
Q. There are sidings there in Dover city assessed at 

30 $5,743, the estimate appearing to be $1 a foot; you may 
state whether that estimate is excessive?

A. The price is excessive to the extent of about twenty 
cents a foot, and there are not that many feet of siding 
outside of the main stem.

Q.. Is there any error in that estimate of siding outside 
the main stem ?

A. There is 3,200 feet of siding outside the main stem.
Q. Randolph township; the sidings there are valued 

at about the same rate, $1 a foot; what is your judgment 
40about that?



119

t A. That is: excessive to the extent of twenty cents a 
foot.

Q. And what is the fact as to whether there is any 
error in the number of feet—the number of feet given 
here by the Board is 22,689 feet in ballast ?

A. It is 23,000.
Q. Then they have not got it to the full amount?
A. No, sir* ., i,; . * ■. :: ,
Q. The water tank, and the sand house, and the pump 

house; you may state whether they are on the main 10 
stem or not ?

A. They are.
Q. Rockaway township; are you familiar with what is 

called the Ketch urn’s Switch Branch?
A. Yes, sir.
Q. In the estimate of main stem returned by the com- 

pany, was that Ketchum’s Switch Branch returned as 
part of the main stem ?
, A. Yes* sir. .. *

A. You may state what that Ketchum’s Switch Branch 20 
is?

A. It is used as a main line by the local passenger 
trains between Boon ton and Denville.

Q. What is the length of it, about ?
' A. -About a mile and a quarter, or a mile, I forget 
which ; it is given in the return.

Q. It is correctly given in the return ?
A. It is correctly given in the return.
Q. Do you know when that was built?
A. I think it was built in 1866. 30
Q. That is long before the lease ?
A. Yes, sir.
Q. What is the object of the Ketchum’s Switch Branch ?
A. It is to bring the local trains from Boonton to Den-

ville up to the Denville depot, the depot being located 
west of the crossing between the main line of the Boon- 
ton Branch and the main line of the Morris and Essex.

Q. There is a Y  at Denville, or near there?
A. Yes, sir; west of the station.

4
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Q. So that you can either get on to the main line north 
or south ?

A. Yes* sir.
Q. In Hanover township there is a tool house assessed, 

is that on the main stem ?
A. Yes, sir.
Q. I call your attention now to Morris township; the 

freight house that is assessed there at $600 state whether 
that is on the main stem or not ?

10 A. Partly so.
Q. What part ?
A. The greater part, if not all.
Q. The water tank and the coal shed, state whether 

they are on the main stem or not?
A. They are on the main stem.
Q. Are the structures that are assessed, that are not 

upon the main stem, upon the land assessed ?
A. Yes, sir.
Q. These sidings at Morristown, valued at $1 a foot, 

201,100 feet at $1,100 ; your may state what your opinion 
is of that ? *

A. They are probably estimated about twenty-five 
cents a foot too high.

Q. Chatham township ; the freight depot at Chatham, 
and the freight depot at Madison, where are they 
located ?

A. They are on the main stem.
Q. And the office at Chatham, where is that?
A. On the main stem.

30 Q. The structures assessed there not upon the main 
stem, are they upon the laud assessed ?

A. Yes, sir,
Q. The sidings at Chatham township are estimated at 

the rate of a dollar a foot, 1,523 feet; how does that es-
timate agree with your judgment?

A. They are about twenty-five cents a foot too high.
Q. Summit township; the engine house that is as-

sessed there at $2,500, and the turn-table at $500; you 
may state where they are situate with reference to the 

40 main stem ?
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A. About two-thirds on the main stem.
Q. Of each ?
A. Of each.
Q. The freight depot, where is that?
A. On the main stem.
Q. The water tank, where is that?
A. On the main stem.
Q. South Orange; the engine house, assessed at 

$2,000, and the turn-table, assessed at $1,000; where 
are they ? jn

A. About one-third of each on the main stem.
Q. The rest being on the land assessed ?
A. Yes, sir.
Q. City of Orange; the freight depot, and the coal 

house and the express depot, where are they ?
A. On the main stem.
Q. Are you familiar with the values of lands along 

the Morris and Essex road, including the Boonton 
Branch, particularly outside of the cities ?

A. Somewhat. 20
Q. I mean the land, the country particularly ; are 

you ?
A. I have somewhat of an idea of its value; yes, sir.
Q. Have you gone over the valuations made” by the 

Board, as to plots and lots of land at the various depots 
outside of the cities on the Morris and Essex main line, 
and what is called the Boonton Branch ?

A. I have gone over and compared them with the re-
turn made by the company.

Q. You may state whether the valuation by the 30 
oard of these plots and pieces of land, of which I 

speak now, outside of the cities, in the smaller towns or 
villages or localities, is excessive or not ?

A. They are generally in excess of what would be con-
sidered a fair valuation.

Q- To what per cent., about ?
A. The percentage varies; some cases from 20 per

cent, to 80 per cent.
Q- I speak now of the naked land; you so under-

stand me, do you ?
40
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A. Yes, sir. * ■ • i - • - - *< '

Cross-examined by Mr. Johnson—
Q. How long have 1 you. been, a practical engineer, 

Mr. Unruh? •••
A. Sixteen years. » *'* ' .’V
Q. How long have you been - connected with the 

Delaware, Lackawanna and Western. Railroad Com-
pany? - " i í' jCÍK’ •: h:v

A. Very nearly sixteen years.
10 Q. Where.have you resided during that sixteen years 

—what portion of the State ? - -
A. Do you mean the localities ?
Q. Where is the general office which you have always 

been at? •
A. Hoboken.
Q. You always attended the ofíice, generally, at Hobo-

ken?
A. Yes, sir. ;•
Q. What are your duties under the position that you

20 now hold ? >
A. Looking after the maintenance of way, building 

and rebuilding of bridges and structures of similar char-
acter and preparing descriptions of land purchased by 
the company—looking after land natters generally, 
sometimes negotiating for the purchase of land.

Q. This map that you referred to, when was it drafted ? 
A. This was made last winter.
Q. Was it drafted from actual surveys made, or copied 

from other surveys ?
30 A. The data is compiled from actual survey; yes.

Q. No, that is not the question; was this map itself 
made from actual survey ?
"sA., You can answer that both in the affirmative and 

the negative.
Q. So far as it is in the affirmative, give me an an-

swer in the affirmative; and so far as it is in the nega-
tive, give me an answer in the negative ?

A. That map was made from data compiled from ac* 
; trial survey; but, in making this special map, the pro-
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cess of making this was a reduction from a larger map 
made from survey.

Q. This map is simply made from another map, made 
on a smaller scale ?

A. This is a reduction of the larger map made from 
original surveys.

Q. Then this map, in fact, is a copy of another map ?
A. No, this is not a copy of another—it is a reduction 

of another map ; it is an original map on that scale.
Q. But you say it was taken from another map, there-10 

fore it is not an original in that sense of the word I am 
using, made from actual survey ?

A. I am afraid there is a technical peculiarity here 
that we do not ■ understand each other on, and it is a 
small matter either way; I am willing to say that this 
map is a copy; I don’t care anything about it.

•Q. Well, certainly you can state the fact; I only want 
to know how it is made ?

A. This is a reduction of the original map on that" 
scale; it is not, in any sense of the word, a copy. 20

Q. It is not an original map, in that sense of the word ?
A. No; it is not an original map in that sense of the 

word.
Q. Who obtained the data for the map from which 

this is reduced ?
A. That was obtained, the greater part of it, by actual 

surveys made by myself; the rest of it is from data com-
piled from the official city map of Jersey City.

Q. Then do you know, from your own personal knowl-
edge, a map that represents the actual location of theBQ 
grounds and streets, and railroads, which you have been 
testifying about ?

A. Yes, sir. <
Q. All this property in Jersey City which you have 

een testifying about, does that belong to the Morris and 
hssex railroad ? / •

[Objected to, as there is no controversy about that 1 
A. Yes, sir.
Q. The streets which the Governor speaks of, which
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are in litigation, how far do they actually extend over 
the lands in question ?

A. They don’t, any of them, extend within the lands 
at all.

Q. Either in Jersey City or Hoboken ?
A. Either in Jersey City or Hoboken.
Q. How far does the line between Jersey City and Ho-

boken extend towards Hudson river, in point of fact?
A. How far from what point?

10 Q. How far does it extend into the Hudson river?
A. Oh, I presume it is an indefinite line; I don’t know 

how far the State claims to own ; I don’t know, as a fact, 
how far they are allowed to go into the river.

Q. Is this line last spoken of extended on the official 
map of Jersey City to the exterior pier line ?

A. I think so, sir.
Q. The lands, then, over which these streets would 

run, if extended to the Hudson river, is used by the 
Morris and Essex for railroad purposes?

20 A. Yes, sir.
Q. Are there other piers any longer than Pier 6?
A. They all have varying characteristics as to length, 

and no two of them have the same characteristics at all.
Q. Well, how as to width ?
A. Piers, 6, 8 and 9 are of the same width.
Q. Could you build any one of those piers for a $100,-

000?,
A. I think so.
,Q. How much larger is Pier No. 4 than Pier No. 6?

30 A. Pier 4 is a merchandise pier, has no trestle on; 
that pier is 70 feet in width—that is 20 feet wider thaD 
Pier No. 6; it isn’t so long.

Q. How do you know that these different buildings 
which you have testified in regard to are upon the main 
stem, or are partly on and partly off?

A. By observation and measurement.
Q. And how did you make those measurements ?
A. With a tape line.
Q. From what point ?

40 A. From the centre of our main stem.
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Q. That is, from the centre of the road-bed ?
A. From the centre of the railroad.
Q. You speak of these values, in instances, of being 

excessive ; upon what do you base your judgment ?
A. Upon my acquaintance with vaLues of the struc-

tures and land.
Q. How did you ascertain the value of lands outside 

of cities and in the smaller towns and villages along the 
line of the Boonton branch ?

A. I considered the ordinary price paid by individu-10 
als for land there of a similar character ; I consider that 
has an influence upon the railroad property.

Q. Do you simply take in the value of the land ?
A. I might consider any factor that might add to the 

value of the land.
Q. Do you take into consideration the damage done to 

farms which it crosses ?
A. They didn’t come within the estimate of these 

lands; these lands are all outlying lands—outside of the 
main stem ; that element would not enter into the esti-20 
mate of any of these tracts of land at a ll; I have not es-
timated on the main stem at a ll; that element would 
only enter into the price of land on the main stem.

Q Why wouldn’t it apply to the Boonton branch ?
A. Because these tracts, these I have given, are outly-

ing tracts of land ; it is in the same condition as a farm 
alongside of the railroad.

Q. Did you take into consideration the question of 
damages there allowed for condemning lands—the ele-
ment of damages—whether you did or did not; Isiin -3 0  
ply wanted to ascertain whether you took that into con-
sideration or not?

A. If that element was present I took it into consid-
eration.

Q. Well, I know; but you said you didn’t think it was 
present ?

A. It was not as to any of these lands about which I 
ave testified ; there was no such element present as to 

any of these lands about which I testified this morning.
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This Indenture, made the tenth day of December, 
in the year of our Lord one thousand eight hundred 
and sixty-eight, between the Morris and Essex Railroad 
Company, a corporation created by the State of New 
Jersey, party of the first part, and the Delaware, Lacka-
wanna and Western Railroad Company, a corporation 
created by the State of Pennsylvania, party of the second 
part. Witnesseth:—That the said party of the first part 
for and in consideration of the payments, hereinafter 

10 mentioned to be made to them by the party of the second 
part, and of the covenants and agreements of the party 
of the second part hereinafter expressed, have granted, 
leased and demised, and by these presents, do grant, 
lease and demise unto the said party of the second part, 
their successors and assigns, the railroad of the said 
party of the first part, extending from the Hudson river 
at Hoboken to the Delaware river at Phillipsburg, in 
the State of New Jersey; and also all branch and other 
railroads owned, leased, rented or otherwise controlled 

20 by the said party of the first part; together with all the 
lands, real estate, water fronts, water rights, superstruc-
tures, piers, docks, wharves, landings, ferries, ferry rights, 
rights of way, railroads, railways, tracks, bridges, via-
ducts, culverts, fences, depots, stations, station houses, 
water, water pipes, water stations and tanks, turn-tables, 
shops, buildings, structures, tools, machinery, fixtures, 
locomotives and other engines, cars, rolling stock and 
equipment, and also all other property and rights of 
every kind and character, real, personal and mixed, 

40 whatsoever and wheresoever situate, belonging to the 
said party of the first part, or to which the said party of 
the first part are wholly or in part in any manner en-
titled.

Also all and singular the franchises, im munities, 

rights, powers and privileges, which have been or may 
be granted to, or conferred upon, or which may be used 

or exercised by the said party of the first part.

To have, hold, use, enjoy, possess and exercise, all and
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singular the property, things, franchises, immunities, 
rights, powers and privileges hereinbefore granted, 
leased and demised, with the hereditaments and appur-
tenances in anywise thereto appertaining, unto the said 
party of the second part, their successors and assigns, 
from the thirty-first day of December, eighteen hundred 
and sixty-eight, for and during the full term of the con-
tinuance of the charter of the said party of the first part, 
and during the full term of the continuance of said 
charter by virtue of any and all renewals thereof that 10  
may at any time hereafter be granted or made, as fully 
and beneficially to all intents and purposes as the said 
party of the first part might or could have^hold, use, 
enjoy, possess or exercise the same, had this indenture 
not been made. Subject ouly to the provisions herein-
after contained.

And the said party of the first part for the considera-
tions aforesaid, do hereby grant, assign and convey unto 
the said party of the second part, their successors and 
assigns, all contracts, agreements, credits and accounts20 
which have been made by or belong to the said party of 
the first part.

And the said party of the second part in considération 
of the grants, lease, demise, sale and assignments of the 
said party of the first part, contained in this indenture, 
do covenant and agree with the said party of the first 
part, its successors and assigns, to assume, and they do 
hereby assume and agree to pay, discharge and perform 
all the bonds, debts, obligations, liabilities and under-
takings for which the said party of the first part, on the 30 
first day of January, eighteen hundred and sixty-nine, 
shall be legally or equitably liable.

And the said party of the second part do hereby cov-
enant and agree to indemnify and save harmless the 
said party of the first and its property from and against 
the payment of any part or portion of said indebtedness 

5
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or liabilities, and from and against the performance of 
any of the said undertakings.

And that the said party of the second part will, dur 
ing the continuance of this lease, pay and discharge all 
taxes and assessments which are or may be imposed, 
levied or assessed on any of the property hereby granted, 
leased or demised ; or on the business or any of the 
business done on or with the said property; or on the 
income or profits of the said business; or on the said 

10  party of the first part as a corporation; or any of its 
rights, privileges or franchises, by the United States, or 
any State, county, township, municipal or other author-
ity having legal authority to impose, assess, levy and 
collect taxes, imposts or duties.

And also will pay to the holders of the capital stock 
of the said party of the first part, interest at the rate of 
seven (7) per centum per annum upon the par value of 
said stock, and pay the same semi-annually on the first 
days of July and January in each year, free and clear of 

20 all taxes, assessments and impositions whatsoever.

And if in any year (from December thirty-first to 
to January first,) after the year eighteen hundred and 
seventy-three, thirty (30) per cent, of the gross earnings 
of the railroads hereby demised, including the earnings 
of any branch or other railroads that may hereafter in 
pursuance of the provisions of this indenture be con-
structed or used, shall amount to a sum sufficient to 
pay the interest on all the then existing obligations and 
liabilities of the party of the first part, and to pay ten 

30(10) per cent, free and clear as aforesaid, on the par 
value of the entire amount of the capital stock of the 
party of the first part, which shall then have been 
issued, that then and in that case the party of the 
second part shall pay to the holders of said stock, at the 
end of every such year, an additional interest upon their 
stock of oue (1 ) per cent, per annum free of taxes as 
aforesaid. But in no case and at no time shall more
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than seven (7) per centum per annum, free and clear as 
aforesaid, be paid upon or on account of said stock, un-
less thirty (30) per cent, of the gross earnings are suffi-
cient to pay the interest as aforesaid and ten (10 ) per 
cent, free and clear as aforesaid, on all the capital stock 
then issued.

And the said parties hereto do hereby for the consid-
erations aforesaid, further covenant and agree, each to 
and with the other,its successors and assigns,as follows:

Article First.

That the said party of the first part, notwithstanding 
this lease, shall continue to maintain their organization 
as a corporation in the manner prescribed in and bv 
their charter and the several supplements thereto ; and 
that they shall do and perform all acts and things nec-
essary and proper in order to the maintenance of their 
corporate rights, and that the said party of the first part 
shall, from time to time, during the continuance of this 
lease, upon the request of the said party of the second 
part, make, execute, issue and deliver to the party of the 20 
second part, the bonds, other obligations or stock of the 
said party of the first part, or part bonds, part other ob-
ligations and part stock, as the said party of the second 
part may request, for such amount and to such extent 
as may be required by the said party of the second part, 
for the completing of the construction of the second 
track of said railroad to Phillipsburg, and for the con-
struction of the branch road hereinafter agreed to be 
constructed frota Denville, and for the construction or, 
purchase of locomotives, machinery, cars and othergo 
equipments for said railroad, and for the construction of 
of any other railroads which the said party of the second 
part may, in the exercise of the rights conferred, or that' 
may be conferred by the charter of the party of the first 
part or the supplement thereto, desire to construct, and 
or all other things, work or works, which the said party

the second part may desire to do in the exercise of



said rights, the cost of which is properly chargeable to 
construction account.

And the said party of the second part shall, during 
the continuance of this lease, do and perform so far as 
they have the power to, all acts and things which the 
party of the first part as owners of the property and 
franchises hereby demised, would be bound by law to 
do and perform had this indenture not been made. And 
that thé said party of the second part shall at their own 

10 cost and expense assert, and by all lawful means en-
force and defend, the corporate righ ts, franchises and 
property hereby demised.

Article Second.

That the said party of the second part shall complete the 
double track of said main railway, from where the double 
track now ends, east of Morristown, to the Delaware 
river at Phillipsburg, and also construct under the rights 
and powers that have been or may hereafter be conferred 
upon the said party of the first part, a branch railroad 

2 0 from the main line of said demised railroad, at or near 
Denville, in the county of Morris, to some point on said 
main road east of the Passaic river:

Provided, that the party of the second part shall have 
the right, instead of constructing said branch road to a 
connection with the main line east of the Passaic river, as 
aforesaid,—to connect the same with any other railroad 
which does or may connect with said main line east of 
said river:—which said branch road and said double 
track shall be completed as soon as it reasonably can be 

30 done.

Article Third.

That the said party of the second part shall at all 
times during the continuance of this lease, maintain the 
road-bed, tracks and property hereby demised, in gpod 
substantial order, condition and repair, at the cost and 
expense of the party of the second part; and whenever
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this lease shall be terminated, they shall deliver to the 
party of the first part, the peaceable possession of all the 
real property and railroads hereby demised, and that 
may be constructed in pursuance of this indenture: also 
all other property which may hereafter be acquired by 
the party of the second part, with the bonds, obligations 
or stock issued as aforesaid by the said party of the first 
part; all of which shall be delivered in at least as good 
order and condition as the same now is, and the personal 
property hereby demised shall upoh the termination of 10 
this indenture, be returned to the party of the first part 
in as good order as the same now is, or the value thereof, 
or the difference in the value, if not returned in as good 
order as it now is, shall be paid by the party of the 
second part, or property of like value and character with 
that now on hand shall be returned to the party of the 
first part. A schedule of which personal property now 
on hand is to be made and attached to and filed with 
this lease, and upon the taking effect of this indenture, 
all of the moneys, bills receivable, bonds executed and 20 
not sold, including those which have been pledged as 
collateral, and all other assets of the said party of the 
first part, shall be delivered to the party of the second 
part to be by them used in the payment of the debts and 
liabilities of the said party of the first part, and to aid in 
the construction of the work hereinbefore agreed to be 
done by the said party of the second part.

Article Fourth.

That in case the said party of the second part shall at 
any time refuse or neglect, for the period of six months, 30 
to make any of the payments by them in this indenture 
agreed to be made, then and in that case the said party 
of the first part may, at their option, at any time within, 
ninety (90) days thereafter, but not afterwards for that 
default, treat this lease as at an end, and at once resume 
and take and hold full possession and control of all the 
property by these presents leased and demised, free and 
clear of all rights and control of the party of the second 
part, the same as if this lease had not been made. Pro-
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vided, that the repossession of said property by the said 
party of the first part, under the option hereinbefore 
named, shall in no manner vitiate, release or discharge, 
any legal claim or demand, the party of the first part 
may have against the party of the second part, by reason 
of any breach of these presents accruing at or before the 
time when the said party of the first part shall repossess 
themselves of such property ; and provided also, that the 
said party of the first part shall, during the period of at

10 least thirty (30) days; before taking the repossession of 
said property, publish in two newspapers, printed in the 
city, of New York, a notice to the stockholders of the 
party of the second part, of such default and intention to 
resume the possession of said property, and the party of 
the second part may, at any time before the expiration 
of the thirty (30) days notice above mentioned, stay all 
further proceedings by the payment of the amount then 
due.

Article Fifth.

20 That the said party of the first part shall have the right 
at any time prior to the first day of January next (1869), 
to issue to the holders of the capital stock of the said party 
of the first part, issued and outstanding on the twenty-first 
day of December, A. D. 1868, a stock dividend of seven (7) 
per cent, thus thereby increasing their capital stock, 
issued and outstanding as aforesaid, to the amount and 
extent at seven (7) per cent. But the said party of the 
first part shall not after the thirty-first day of the present 

' month—December—1868, make, execute, or issue, or
30 cause or permit to be made, executed or issued, any bond 

or obligation of any kind or character whatsoever nor 
any stock or certificate of stock, unless requested so to do 
by the said party of the second part; and all bonds and 
obligations and certificates of stock for whatever purpose 
issued, which shall be made or executed by the said 
party of the first part after said day (December thirty- 
first, eighteen hundred and sixty-eight,) shall before the 
same are issued, be countersigned by the president or. 
treasurer of the said party of the second part, and the said
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party of the first part shall not after the 31st day of this 
month—December, 1868—make any bargain, or con-
tract, or enter into any engagement, or do any act or 
thing whereby or by means whereof the rights or in-
terests of the said party of the second part under this in-
denture can be in any wise be prejudiced. But they, the 
said party of the first part, shall and will, from time to 
time and at all times during the continuance of this 
lease, do and perform, at the expense of the party of the 
second part, all such lawful acts and things as they may 10  
be requested by the party of the second part to do and 
perform, in order to preserve their corporate and other 
rights, and in order to enable the party of the second 
part to enjoy, use and exercise the property, franchises 
and rights hereinbefore demised, as fully, to all intents 
and purposes, as the party of the first part might enjoy, 
use or exercise the same, had this indenture not been 
made. And the said party of the second part shall have 
the right, at their own expense, to use the name of the 
party of the first part in all cases, where they are ad -2 0  
vised by counsel that it is proper so to do, in connection 
with any matter or thing arising under this indenture, 
or in the management of the property hereby demised, 
or the transaction of the business hereby contemplated, 
or the exercise of the rights hereby granted.

Article Sixth.

That the said party of the first part shall upon the 
request of the party of the second part, in addition to 
the bonds and obligations hereinbefore agreed to be 
issued, make, issue and deliver to the party of second 30 
part, bonds or other obligations, to enable the said party 
of the second part, to pay and discharge at maturity, the 
principal of the bonds and other obligations of the party 
of the first part theretofore issued.

Article Seventh.

That the foregoing covenants, agreements and under-
takings are made and entered into by the party of the 
second part upon and under the understanding and the
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representation of the party of the first part, and the said 
party of the first part covenant and agree, that the 
amount of their bonds and stock issued and outstand-
ing (including bonds pledged as collateral security) 
on the first day of January next, shall not exceed, exclu-
sive of accrued interest, the sum of thirteen million 
eight hundred and ninety-one thousand five hundred 
and fifty-five ($13,891,555) dollars, and that the said 
party of the first part believe that all the other outstand- 

lOing indebtedness of the party of the first part on the 
first day of January next, will not exceed the sum of one 
million four hundred and seventy thousand one hun-
dred and fifty-three dollars and sixty-six cents, inclu-
ding indebtedness for which bonds are pledged as col-
lateral, and the said party of the first part covenant and 
agree, that if their indebtedness existing, over and 
above their capital stock and their bonds on the first day 
of January next, shall exceed the sum of one million 
seven hundred and twenty thousand one hundred and 

20 fifty-three dollars and sixty-six cents, including indebted-
ness for which bonds are pledged as aforesaid, that then 
and in that case the said party of the first part, shall 
upon the request of the said party of the second part, 
make, issue and deliver to the said party of the second 
part, the bonds or other obligations or stock, or part 
bonds, part other obligations and part stock, as the 
party of the second part may request for such amount as 
may be required to liquidate and pay any excess of in-
debtedness over and above the sum last above-named. 

30 Provided that the said party of the second part shall, 
from time to time request the issue of said bonds, obli-
gations or stock, within six months from the time they 
are required to pay any part of such excess of indebted-
ness or be forever debarred from all right to have either 
bonds, obligations or stock issued therefor and the said 
party of the second part shall have the right to deduct and 
retain semi-annually from the rent or interest herein-
before agreed to be paid to the holders of the capital 
stock of the party of the first part, such sum as the in- 

40 terest upon the bonds, obligations and stock issued as
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aforesaid to pay such excess of indebtedness may amount 
to. And should the amount of bonds and stock issued 
and outstanding on the first day of January next (1869), 
exceed the sum heretofore stated, the said party of the 
second part may in like manner deduct and retain from 
said rent or interest such sum as the interest on such 
excess of bonds and stock may amount to. Any inr 
debtedness which may accrue after the thirty-first day 
of December instant, on any contract which by this lease 
and agreement is assigned or transferred to the party of 10  
the second part, shall not be considered or treated as an 
indebtedness existing against the party of the first part 
on the first day of January next.

Article E ighth .

That all and singular the covenants and agreements 
hereinbefore contained, shall inure to the benefit of, and 
be binding upon the successors and assigns of the said 
parties hereto respectively.

In witness whereof, the Morris and Essex 
Railroad Company, have caused their 20 
corporate seal to be hereto affixed, and 
these presents to be signed by Theo-
dore F. Randolph, the president of 
said company, the same being done by 
authority of a resolution for that pur-
pose, adopted by the board of directors 
of said company. And the Delaware, 
Lackawanna and Western Railroad 
Company have caused their corporate 
seal to be hereto affixed, and these pre- 30 
sents to be signed by Samuel Sloan, 
their president, the same being done 
by authority of a resolution for that 
purpose, adopted by the board of man-
agers of the last named company.

THEO. F. RANDOLPH, 
President of the Morris and Essex R. R. Co. 

SAM. SLOAN,
President of the D., L. ¿p W. R. R. Co,

/M orris and Essex I
[L.S .I

\ Railroad Co. i

At t est :
Henby W. Mil l e b, Secy.

i [l . S.]
l^West^B^R. Cc 

Attest :Charl es E. Car r yj
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Revenue stamps to the amount of twenty-three hun-
dred and forty-reven ($2,347.00) dollars affixed.

State of New York, city and county of New York,ss.- 
Be it remembered that on this thirteenth day of Janu-
ary, eighteen hundred and seventy-one, before me. Jacob 
Vanatta, a master in the Court of Chancery of the State 
of New Jersey, personally appeared Henry W. Miller, to 
me personally known, who being by me duly sworn ac 
cording to law, did depose and swear that at the date 

10  and at the time of the execution of the foregoing lease he 
was the secretary of the Morris and Essex Railroad Com-
pany, the grantors and lessors named in said lease: That 
the seal affixed to said lease, purporting to be the com-
mon seal of the said the Morris and Essex Railroad 
Company, then was the common seal of said company; 
that said seal was affixed to said lease in the presence of 
deponent by the authority and order of the board of di-
rectors of said company and of the president of said com-
pany, after the contents of said lease had been made 

20 known to said board and president, and the said lease, 
by authority and order of the said board of directors, 
Was then and there delivered by the said president to 
the Delaware, Lackawanna and Western Railroad Com-
pany as the voluntary act and deed of the said Morris 
and Essex Railroad Company, for the uses and purposes 
therein expressed; and at the same time Theodore F. 
Randolph, the president, and deponent, the secretary of 
said last-named company, subscribed their names to said 
lease as witnesses of said execution.

30 JACOB VANATTA,
Master in Chancery of New Jersey.

State of New York, city and county of New York, ss.- 
Be it remembered that on this thirtieth day of Janu-
ary, 1871, before me, Jacob Vanatta, a master in the 
Court of Chancery of New Jersey, personally appeared 
Charles E. Carryl, of said city, to me personally known, 
and who being by me duly sworn according to law, did 
depose and sWear that he now is, and at the date and
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the time of the execution of the foregoing lease» was the 
secretary of the Delaware, Lackawanna and Western 
Railroad Company, the grantee and lessee named in said 
lease : That the seal annexed to said lease, purporting to 
be the common seal of the Delaware, Lackawanna and 
Western Railroad Company, then was and now is the 
common seal of said company : That said seal was affixed 
to said lease by deponent in the presence of the presi-
dent of said company, and by the authority and order of 
the board of managers, and also of the president of said 10  
company, after the contents of said lease had been made 
known to said board and to said president, and a dupli-
cate copy of said lease, by the same authority and orders, 
was then and there delivered to the Morris and Essex 
Railroad Company as the voluntary act and deed of the 
said the Delaware, Lackawanna and Western Railroad 
Company, for the uses and purposes in said lease ex-
pressed, and, at the same time, Samuel Sloan, as the pres-
ident, and deponent as the secretary of the last-named 
company, subscribed their names to the foregoing lease 20 
and to the said duplicate copy as attesting witnesses to 
the execution thereof on the part of the last-named 
company.

JACOB VANATTA,
Master in Chancery of New Jersey.

E x h i b i t  E ,  E x  P a r t e  D e p e n d a n t s .

T H E  M O R R IS . A N D  E S S E X  R A I L R O A D  C O M P A N Y .

To the Honorable the Legislature of the State of New Jersey:

Statement showing the condition of said company on 
t e first day of January, 1869, and its operations for the 30 
year 1868, and list of fatal accidents occurring on said 
road during the same period:
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Capital stock................................. ..............
Funded debt................................................
Floating debt...............................................
Certificates of indebtedness to stockhold-

ers.......................................................... ...
Profit and loss.............................................

$4,823,500 00 
8,500,500 00 
1,070,208 08

6,167 50 
601,638 04

$15,002,013 62
Construction.........................$9,759,062 01

10  Real estate, buildings and
imp’ts................................. 543,293 28

Locomotive
engines......$1,477,289 33

Cars..... ......... 1,306,161 31
2,783,450 64

Machinery and tools........... 26,090 80
Railroad iron and materials

on hand............  .............. 219,878 41
Premium and discount...... 892,801 81

20 Capital stock of Newark and
Bloomfield Railroad Co.. 69,000 00

Cash bills and accounts re-
ceivable............................. 708,436 67

$15,002,013 62

Receipts.
From passengers, freight, mails, rents and 

sundries....................... ...............................$1,921,419 16

Expenses.
Operating road, maintenance of way, mo- 

30 tive power, contingencies, etc...................$1,539,009 75

Dividends.

One dividend of seven per cent, has been 
paid during the year in stock and cash, 
amounting to........................ ................... $316,526 00
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Number of Passengers Carried.
There has been transported over the road during the 

year, one million four hundred and forty-four thousand 
five hundred and forty-nine, exclusive of commuters and 
those who ride free.

Number of Miles Run.
Passenger trains.................................    388,349
Freight and coal trains.................. ..'..................... 496,638
Gravel, construction and other trains................  193,920

-------------10
Total miles........................................................... 1,078,907

The above statement is true to the best of my knowl-
edge and belief.

(Signed) A. P. BERTHOUD,
Sup’t Morris and Essex Railroad.

Sworn and subscribed before me, this 23d day of Feb-
ruary, 1869.

(Signed) AHON PUGET,
Justice of the Peace.

Ex h i b i t - F, E x  P a r t e  D e f e n d a n t s . 20

M O R R IS  A N D  E S S E X  R A I L R O A D  C O M P A N Y .

To the Comptroller of the State of New Jersey:

In obedience to a law of the State of New Jersey, ap-
proved March 27th, 1874, (Revision, p. 916,) requiring 
annual reports to be made to the Legislature and trans-
mitted to the Comptroller, by the railroad companies of 
the State, the Morris and Essex Railroad Company pre-
sents the following report for the year ending December 
31st, 1884:
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Capital stock paid in.......... .............. ........  $15,000,000 00
Bonded debt................................................ 23,373,000 00
Cost of road......................  $24,540,597 59
Cost of equipments.........  13,187,444 74

----------------------- 37,728,042 33

The road extends from Hoboken to Phillipsburg, with 
Boonton Branch additional, a distance of one hundred 
and eighteen and seventy-two one hundredths miles.

It is leased to the Delaware, Lackawanna and Western 
10 Railroad Company, at an annual rental of seven per 

cent, on its stock and interest on its bonds.
It is equipped and operated by the lessee, and the 

further information required by law is furnished by 
that company, and is annexed hereto.

State of New York, New York county, ss.—Fred. F. 
Chambers, being duly sworn, on his oath says that he is 
treasurer of the Morris and Essex Railroad Company, 
and that the foregoing statement is true and correct, to 
the best of his knowledge and belief.

20 FRED. F. CHAMBERS.

Sworn and subscribed before me this 9th day of Feb-
ruary, A. D. 1885.

LUDWIG R. MILLER,
Commissioner for the State of New Jersey in New York. 

Receipts and Expenses for 1884-
Income from passengers.................................$1,289,962 58
Income from freight......................................  2,684,693 99
Income from other sources.................... .......  276,430 04

30 ‘ • $4,251,086 61
Expenditures during the year for working 

road, including repairs, maintenance of
way, motive power and contingencies.....$2,744,787 75

Dividends paid during the year 1884, and 
how paid :

To stockholders as rental 1,050,000 00
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