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1. RECENT LEGISLATION: ADDITION OF LIMOUSINES TO PLENARY
RETAIL TRANSIT LICENSE STATUTE - CONSOLIDATION OF WORDING
IN CLASS C LICENSE STATUTE - (N.J.S.A., 33:1-12) - TEXT OF
NEW DEFINITION OF "LIMOUSINE" AND TEXT OF -AMENDED STATUTE.

On April 26, 1985, Governor Kean signed A-661 principally sponsored
by Assemblyman Marsella, as P.L. 1985, c. 157, thereby permitting
limousine owners to be issued plenary retail transit licenses to
permit service of alcoholic beverages in limousines under certain
cirumstances.

The first section of the new law adds a definition of "Limousine"
to the definitions in N.J.S.A. 33:1-1, which definitions apply gen-
erally throughout the Alcoholic Beverage Control laws. The definition,
which serves to delineate the type of vehicle and circumstances under
which the licensure can now occur, limits the size of the vehicle
to one that has a capacity of nine or fewer passengers, not counting
the driver. It also calls for the limousine to be licensed to be
one that is used in the business of carrying passengers for hire pur-
suant to a charter, specific contract or agreement to pay a fare or
price agreed upon in advance or furnished as an accommodation for a
patron in connection with other business purposes.

The text of the amendment to N.J.S.A. 33:1-1, which adds the
definition of "Limousine," reads as follows:

33:1-1, Definitions

* ® ®

aa. “Limousine.®™ A vehicle with a carrying capacity of
not more than nine passengers, not including the driver, used
in the business of carrying passengers for hire which is hired
by charter or for a particular contract, or by the day or hour
or other fixed period, or to transport passengers to a specified
place, or which charges a fare or price agreed upen in advance
between the operator and the passenger or which is furnished as
an accommodation for a patrom in connection with other business
purposes. This shall not include taxicabs, hotel or airport.
shuttles and buses or buses employed solely in transporting
school children or teachers to and from school, nor vehicles
owned and operated without charge or remuneration by a business
entity for its own purposes.

* & *

-

The second section of P.L. 1985, c¢. 157, primarily amends
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subsection 4 of N.J.S.A. 33:1-12 to add the limousine to the modes

+

of transportation for which Plenary Retail Transit Licenses may be
issued. It provides for an annual license fee of $25.00 for each
limousine to be licensed. It also provides that the alcoholic oo
beverages to be sold in a boat or limousine may be purchased from

a wholesaler or from a retailer whose license privilege permits the .
sale of alcoholic beverages in original containers for off-premises
consumption. (Retail licenses who might make such sales to licensees
holding plenary retail transit licenses for boats or limousines are
cautioned that there may be certain federal requirements or restric-
tions that must be dealt with and that they must furnish invoices

to the purchasing licensee.) '

The second section of the new law also reconciles the discrepancy
that has existed in N.J.S.A. 33:1-12 since 1976, when L. 1976, c. 44,
sec. 3, and L. 1976, c. 54, sec. 1 each amended different parts of
N.J.S.A. 33:1-12, :

The full text of N.J.S.A. 33:1-12 (as amended, L. 1985, c. 157,
effective April 26, 1985) now reads as follows:

33:1-12. Claes C licenses; subdivisions; fees

Class C licenses shall be subdivided and classified
as follows:

Plenary retail consumption license. 1. The holder of this
license ghall be entitled, subject to rules and regulations, to
gell any alcoholic beverages for consumption on the licensed
premises by the glass or other open receptacle, and also to sell
any alcoholic beverages in original contairers for consumption
off the licensed premises; but this license shall not be issued
to permit the sale of alcoholic beverages in or upon any premises
in which a grocery, delicatessen, drug store or other mercantile
business is carried on, except as hereinafter provided. Subject
to such rules and regulations established from time to time by
the director, the holder of this license shall be permitted to
sell alcoholic beverages in or upon the premises in which any of
the following is carried on: the keeping of & hotel or restaurant
including the sale of mercantile items incidental thereto as an
accommodation to patrons: the sale of distillers and vintners
packaged holiday merchandise prepacked as a unit with suitable
‘glassware as gift items to be sold only as a unit; the sale of
novelty wearing apparel identified with the name of the establishment
licensed under the provisions of this section; the sale of cigars,
cigarettes, packaged crackers, chips, nuts and similar snacks and
ice at retail as an accommodation to patrons, or the retail sale
of nonalcoholic beverages as accessory beverages to alcoholic
beverages; or, in commercial bowling establishments, the retail
sale or rental of bowling accessories and the retail sale from
vending machines of candy, ice cream and nonalecoholic beverages.
The fee for this license shall be fixed by the governing board or

body of the municipality in which the licensed premises are situated,
by ordinance, at not less than $200.00 and not more than §2,000.00.
No ordinance shall be enacted which shall raise or lower the fee

te be charged for this license by more than 20% from that charged

in the preceding license year or $500.00, whichever is the lesser.
The governing board or body of each municipality may, by ordinance,
enact that nc plenary retail consumption license shall be granted
within its respective municipality.
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Seasonal retail consumption license. 2. The holder of this
license shall be entitled, subject to rules and regulations, to
sell any alcoholic beverages for consumption on the licensed
premises by the glass or other open receptacle, and also to sell
any alcoholic beverages in original containers for consumption
off the licensed premises, during the summer session from May 1
until November 14, inclusive, or during the winter season from
November 15 until April 30, inclusive; but this license shall not
be issued to permit the sale of alcoholic beverages in or upon
any premises in which a grocery, delicatessen, drug store or
other mercantile business is carried on, except as hereinafter
provided., Subject to such rules and regulations established from
time to time by the director, the holder of this license shall
be permitted to sell alcoholic beverages in or upon the premises
in which any of the following is carried on: the keeping of a
hotel or restaurant including the sale of mercantile items in-
cidental thereto as an accommodation to patrons; the sale of
distillers and vintners packaged holiday merchandise prepacked
as a unit with suitable glassware as gift items to be sold only
as a unit; the sale of novelty wearing apparel identified with
the name of the establishment licensed under the provisions of
this section; the sale of cigars, cigarettes, packaged crackers,
chips, nuts and similar snacks and ice at retail as an accommoda-
tion to patrons; or the retail sale of nonalcoholic beverages
as sccessory beverages to alcoholic beverages. The fee for
this license shall be fixed by the governing board or body of
the municipality in which the licensed premises are situated, by
ordinance, at 75% of the fee fixed by said board or body for
plenary retail consumption licenses. The governing board or
body of each municipality may, by ordinance, enact that no sea-
sonal retail consumption license shall be granted within its
respective municipality.

Plenary retail distribution license. 3. a. The holder of
this license shall be entitled, subject to rules and regulations,
to sell any alecholic beverages for consumption off the licensed
premises, but only in original containers. The governing board
or body of each municipality may, by ordinance, enact that thie
license shall not be issued to permit the sale of alcoholic
beverages in or upon any premises in which any other mercantile
business is carried on, except that any such ordinance, heretofore
or hereafter adopted, shall not prohibit the retail sale of
distillers and vintners packaged holiday merchandise prepacked
as a unit with suitable glassware as gift items to be scld only
as a unit, the sale of novelty wearing apparel jdentified with the
name of the establishment licensed under the provisions of this
act, cigars, cigarettes, packaged crackers, chips, nuts and similar
snacks, ice, and nonalcoholic beverages as accessory beverages to
alcoholic beverages. The fee for this license shall be fixed by the
governing board or body of the municipality in which the licensed
premises are gituated, by ordinance, at not less than $100.00, and
not more than $2,000.00. WNo ordinance shall be enacted which shall
raise or lower the fee to be charged for this license by more than
20% from that charged in the preceding license vear or $500.00,
whichever is the lesser. The governing board or body of each
municipality may, by ordinance, enact that no plenary retail dis-
tribution license shall be granted within its respective munici-
pality.
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Limited retail distribution license. 3. b. The holder of
this license shall be entitled, subject to rules and regulations,
to sell any unchilled, brewed, malt alcoholic beverages in
quantities of not less than 72 fluid ounces for consumption off
the licensed premises, but only in original containers; provided,
however, that this license ghall be issued only for premises
operated and conducted by the licensee as a bona fide grocery
store, meat market, meat and grocery store, delicatessen, or
other type of bhona fide food store at which groceries or other
foodstuffs are sold at retail; and provided further, that this
license shall not be issued except for premises at which the sale
of groceries or other foodstuffs ie the primary and principal
business and at which the sale of alcoholic beverages is merely
jncidental and subordinate thereto. The fee for this license
shall be fixed by the governing body or board of the municipality
in which the licensed premises are situated, by ordinance, at
not less than $25.00 and not more than $50.00. The governing
board or body of each municipality may, by ordinance, enact that
no limited retail distribution license shall be granted within
its respective municipality.

Plenary retail transit license. 4. The holder of this license
ghall be entitled, subject to rules and regulations, to sell
any alcoholic beverages, for consumption only, on railroad
trains, airplanes, limousines and boats, while in transit.
The fee for this license for use by a railroad or air transport
company shall be $300,00, for use by the cwners of limousines
ghall be $25.00 per vehicle and, for use on a boat shall be
$50.00 on a boat €5 feet or less in length, §100.00 on a boat
more than 65 feet in length but not more than 110 feet in length,
and 5$300.00 on a boat more than 110 feet in length; such boat
lengths shall be determined in the manner prescribed by the Bureau
of Customs of the United States Government Or any federal agency
successor thereto for boat measurement in connection with issuance
of Marine Documents. A license issued under this provision to a
railroad or air transport company shall cover all railroad cars and
planes operated by any such company within the State of New Jersey.
A license for a boat or limousine issued under this provision shall

apply only to the particular boat or limousine for which issued,
and shall permit the purchase of alcoholic beverages for sale or
service in a boat or limousine to be made from any Class A and B
licensee or from any Class C licensee whose license privilege
permits the sale of alccholic beverages in original containers for
off-premises consumption. &An interest in a plenary retail transit
license issued in accordance with this section shall be excluded

in determining the maximum number of retail licenses permitted under
P. L. 1962, ¢. 152 (C. 33:1-12.31 et seq.).

Club license. 5. The holder of this license shall be entitled,
subject to rules and regulations, to gell any alcoholic beverages
but only for immediate consumption on the licensed premises and
only to bona fide club members and their guests. The fee for this
license shall be fixed by the governing board or body of the
municipality in which the licensed premises are situated, by or-
dinance, at not less than $50.00 and not more than §$150.00. The
governing board or body of each municipality may, by ordinance,
enact that no club licenses shall be granted within its respective
municipality. Club licenses may be issued only to such corporations,
associations and organizations as are operated for benevolent,
charitable, fraternal, social, religious, recreational, athletic,
or eimilar purposes, and not for private gain, and which comply with
all conditions which may be impcsed by the Commissioner of Alecoholic
Beverage control by rules and regulations.

2442
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2. READOPTED AND AMENDED REGULATION - PRODUCT INFORMATION FILING:
BRAND REGISTRATION (N.J.A.C. 13:2-33) - TEXT OF AMENDED AND
READOPTED REGULATION.

In order to implement P.L. 1984, c. 233, (N.J.S.A. 33:1-2,
effective January 27, 1985) (see Bulletin 2438, 1tem 1,) the Division
has readopted N.J.A.C. 13:2-33, with amendments, which became ef-
fective upon its promulgation in the New Jersey Register on June 3,
1985. The amendments clarify the guidelines for brand registration,
set the fees, and provide for a one-time filing, as opposed to the
prior practice of annual filing, unless amendments to the filing
are applicable.

The full text of N.J.A.C. 13:2-33 is now as follows:

SUBCHAPTER 33. PRODUCT INFORMATIOR FILING:
BRAND REGISTRATION

13:2-33,1 Brand registration schedule

{a} No licensee shall knowingly sell, offer for sale, deliver,
receive or purchase, for resale in New Jersey, any alcoholic beverage,
including private label brands owned by a retailer and exclusive
brands owned by a manufacturer or wholesaler and offered for sale or
sold by such manufacturer or wholesaler exclusively to one New Jersey
retailer or affiliated retailers, unless there is first filed with
the Director of the Division of Alccholic Beverage Control a schedule,
for each separate alcoholic beverage product, listing the following:

1. The full and correct brand or trade name;

2.". Its nature and type:

3. Its age or vintage and proof or percentage of
alcoholic content when stated on the label;

4. The sizes of standard packaging and the standard
number of unit containers per standard case;

5. The date of label approval granted by the Federal
Bureau of Alcohol, Tobacco and Firearms {B.A.T.F.), together
with a copy of the B.A.T.F. Form 1649;

6. The names and license numbers of each New Jersey
Class B licensee designated by the filer to be an authorized
distributor of the product at wholesale;

7. The full name, address, telephone number, taxpayer
identification number and New Jersey license number (if any}
of the filer; and

8. An indication whether the schedule is an original
filing or an amendment to any existing one.

{b) The brand registration schedule ghall be filed by:

1. The manufacturer, importer or wholesaler who owns the
brand or trade name and label; or ’

2. An importer or a wholesaler selling such brand who is
appointed as authorized agent by the brand owner for the purpose
of filing the brand registration schedule: or

3. 1In the case of private label brands, by the manufacturer
or wholesaler supplying such private label brand to the retailer
or by any wholesaler having authority, in writing, from the
retailer or affiliated retasilers owning such private label brand,
except where the alcoholic heverages are imported by the
retailer under n special permit issued by the director, in which
case the retailer shall file the schedule and the labels.

{c}) Whenever any change occurs, including but not limited
to the addition or deletion of an authorized wholesaler, the
filer of the brand registration schedule shall file an amended
brand registration schedule within ten days after the occur-
rence of such change.

13:2-33.2 Filing fees and forms

(a) Each filing of an original brand registration schedule
shall be accompanied by a non-refundable fee of $10.00 and each
£iling of an amendment to a previously filed brand registration
schedule shall be accompanied by a non-refundable fee of $7.00.
Such fees khall be payable to the Division of Alcoholic Beverage
Control.

(b) Rll filings shall be made on a form which the director
shall provide for the filing of brand registration schedules.
Filers, however, may utilize a photocopy of the form.

as Adopted, R. 1985 d. 279, eff., June 3, 1985, See 17 N.J.R. 799
(a), 17 N.J.R. 1423(a}.
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3. PLENARY RETAIL TRANSIT LICENSES FOR LIMOUSINES--PROCEDURE FOR
LICENSING - APPLICATION FORM

With the signing of P.L. 1985, c. 157 (See Item 1, this Bulletin), SN
in order to implement the act in as simple a manner as possible, the )
Division's Licensing Bureau has developed a six page application and
a simplified set of instructions. These are available by mail from
the Licensing Bureau, Division of Alcoholic Beverage Control, CN 087,
Trenton, NJ 08625 or they may be picked up at Division offices.
Photocopies of the license application or any pertinent pages may also be
utilized. Any questions should be addressed to the Licensing Bureau
at (609) 984-2736. :

-l

A reduced size facsimile of the Application Instructions
and the Limousine License Application follows:

STATE OF WEV JERSEY
DEPARTMERT OF LAW AND PUBLIC SAFETY
DIVISION OF ALCOWOLIC BEVERAGE CONTROL
RICHARD 3, WOGHES JUSTICE COMPLER
25 MARKET STEEET
CH-0B7
TRENTOR, KJ 08625-0087
{(609) 984-2830

APPLICATION INSTRUCTIONS

1. Mew applicants for s Retsil Transit License-Limousine wust cowplete the full applicstion. The eriginal of the
application {3 te be submitted to the Division of Alcohelic Jevetage Control with the required fee. A photocopy fs to be
retained at the spplicant’s offics. A photocopy of page & with & copy of the license certificate is to be carried in ths

vehicle glove compartment. The original license certificate 18 to be maintained at the office address with the phote copy
of the full applicatiocn.

2. The fes for & Ratail Trensit Li 1L ine s puted oo the basis of §25.00 for sach wehicle to ba licensed. The
fee 13 to be paid by certifind check or money order, payable to the Division of Alcoholic Beversge Control, snd sust
sccompany the applicatiom.

3.  Wotice of application ehall be published once m wesk for two weake successively, st least seven days spart, fno s
mewwpsper pristed fa the English langusge, published and circulsted in the Nev Jersey wunicipality in which the limousine
service’s office o located. 1f the 1imousive service has no Mev Jersey office, the notice of application shall be
published 1o the sunicipality wherein the duly authorized sgent within the State, wpon vhom earvice of process may be made,
is located or 1n & FNew Jetsey daily newspaper of general circulation. The notice shell include the name of the applicant,
individual, partnership, or corporation, and shall offer opportunity for objection to be mede to the Director, Division of
Alcohelic Beversge Control. An sffidevit of publication must bv fornished by the nevepaper.

4. Wben s licenses vhose vehicles huve been licensed wishas to add or substitute wahicles, this may be done by merely
:uhuun; s page 14 and & page 5. For each sdded or substituted wehicler & fue of $25.00 wust accompany the pages # and
5. .

5. If ano epplicent s & corporation amd changes fts corporate structure, it wust submit pages #1, 2, 3, end 5,

L]
€. The Retail Trensit License-Limousine i renevable anmually on July st of each year. Renewal spplicaticn forss will be
provided to ssch licanpee. The first license yaar will rwn until June 30, 1986.

7. When the licenss is fosved, mn insignia will be furnished to be affized to the resr buwper of the licensed limousine.
Ceples of page & and the Licanse certificate are slsc to be tarried fn the glove compartment.

8. If slcoholic beverages are to be stored in sny location other than the licensee's sddress shown in fcem § on page 1, or
in the 1imousine, the applicant must spply to the Director of the Division of Alcoholic Deverage Comtrol for & storage
permit, An spplication form for e storage permit fs available from the Division of Alcoholic Beverage Comtrol. The fee for
this permit is $25.00 per year, renevable concurrestly with the Retail Tranaft License-Limousine, on July 1.

?.  1In accord with the Federal Privacy Act of 1974, disclosure of Socia]l Security number information §s voluntary.
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4. DIRECTOR'S ADVISORY OPINION - LICENSEE MAY ACCEPT PAYMENT

FROM UNDERAGE PERSON FOR ALCOHOLIC BEVERAGES SERVED TO FAMILY
MEMBER OVER AGE 21.

An inquiry has been received from a retail consumption licen-
see regarding the permissibility of allowing an underage person
to "pick up the tab" for a family group when that bill includes
alcoholic beverages consumed by the members of the family over 21
years of age. This is apparently a fairly common occurrence, es-
pecially on a holiday such as Mother's Day when a young adult or
older teenager might take his or her mother and family out to dinner,
which includes either cocktails or wine, or both.

Although N.J.5.A. 33:1-77 literally proscribes anyone from
selling alcoholic beverages to a person under the legal age for
purchasing alcoholic beverages, it is the opinion of the Director
that such "sale" contemplates the element of delivery of the
alcoholic beverage to or for the underage person as well as
receipt of payment from such underage person. If the alcoholic
beverages are served only to persons over 21, it is permissible for
payment to be received from a family member under such age. Of
course, the licensee should be careful that the adult member who
has been served the alccholic beverage does not share or give
any to the underage family member, but this applies no matter
who pays the bill.

5. NOTICE TO RETAIL LICENSEES: COUNTERFEIT PENNSYLVANIA
DRIVER'S LICENSES BEING UTILIZED BY UNDERAGE PERSONS
TO ATTEMPT TO PROVE AGE.

It has come to the attention of the Division that underage persons
are able to purchase from illegal sources counterfeit Pennsylvania
driver's licenses which bear their own photographs and signatures
(to match the given names), plus a fictitious date of birth which
shows them to be 21 years old. The counterfeit licenses bear a
close resemblance to valid Pennsylvania licenses but upon comparison
show defects. These counterfeit "licenses"™ are being utilized
by underage persons to attempt to purchase alcohelic beverages in
New Jersey. They are believed to be very prevalent in the southeastern
New Jersey counties and those areas easily accessible to or proximate
to Philadelphia.

The "licenses" that have come to the attention of the Division,
through the astuteness of a Cape May County licensee, have pictures
of boys who are obviously very young. Licensees should be wary of this
when a Pennsylvania license is presented and it is suggested that
additional proof of age also be requested. Licensees are also
reminded that a successful defense to a charge of selling to an
underage person requires not only reliance on a photo driver's
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license or A.B.C. identification card, but also that the appearance
of the purchaser is such t+hat an ordinary prudent person would be-
lieve him or her to be of legal age (N.J.S.A. 33:1-77). (See also
Bulletin 2437, Item 7).

In scrutinizing Pennsylvania photo driver's licenses, the
valid license has either “Commonwealth of Pennsylvania" (older
licenses)}, or on newer licenses it has "pPENNSYLVANIA" in block
Jetters that are almost as wide as they are tall. In the case of
tbe_counterfeit licenses that have come to the attention of the
Division, the word "PENNSYLVANIA" is in lettering that is obviously
taller than it is wide, as can be seen below:

PENNSYLVANIA

(. . DRIVER'S LICENSE
Shy ' 1

Upper right hand corners & PENNSYLVANIA & PENNSYLVAN-IHA“

of two counterfeit licenses:
DRIVER § LICENSE

Upper right hand corner
of valid license:

DRIVER'S LICENSE

_ If any licensee believes that a person is presenting a counter-
feit Pennsylvania license, it is recommended that the police be
called. If anyone "obandons" the counterfeit license by fleeing the
premises, it is requested that the counterfeit license be forwarded
to the Director so that it can be forwarded to other authorities.

6. STATE LICENSE TRANSACTIONS - APRIL 26, 1985 TO DATE:

T@e folloying transactions have taken place with reference to
state-issued licenses since April 26, 1985:

STATE OF NEW JERSEY
DEPARTMENT OF LAW AND PUBLIC SAFETY
DIYISION OF ALCOMOLIL BEVERAGE CONTROL
LICENSEING BUREAU
STATUS OK STATE LICENSES
AS OF JUNE 7, 1985

LICENSE TYPE HUMBER STATUS

Iransportation license

Atkinson-Intermodel Systems, Inc.

480-A Duncan Avenue

Jersey City, NJ 07306

From: 144 Pennsy!vania Avenue
Kearny, NJ 07032

Limlted Wholesale license
Beaver Wine Company

5 Parkside Avenue

North Brunswick, NJ 083902

Marehouse address: Mariboro Industrial Park
1 Boundry Road
Marlboro, NJ 07727

3400-20-843-002

3401-25-274-0M

Place to
Place trans.
iss. eff.
04/29/85

Place to
Place trans.
to incl.
Expansion of
premise iss.
eff. 04/29/85




PAGE 12

LICENSE TYPE

Transportation license

System Freight, Inc.

9101 Tonnelle Avenue

North Bergen, NJ 07047

From: 115 Moonachie Avenue
Moonachlie, NJ) 07074

Transportation license

Grato and Sons Trk Co., Inc.
120 Tyler Street

Port Newark, KJ 07114

State Beverage Distributors

Newark Beverage Incorporated

206 Yanderpool Street

Kewark, NJ 07114

From: 208 vanderpool Street
Kewsrk, NJ 07114

timited Wholesale license

Farber Distributing Corp.

213 Vanderpool Street

Newark, NJ 07114

From: 15-19 Unjon Street
Newark, NJ 07105

Limited Wholesale license

Newark Beverage, Inc.

206 Vanderpool Street

Newark, NJ 07114

From: 208 Yanderpool Street
Newark, NJ 07114

Additional Warehouse license
Farber Distributing Corp,.
208-212 Vanderpool Street
Newark, NJ 07114

Additional Warehouse license
farber Distributing Corp.
203 Miller Street

Kewark, NJ 07114

Limited Wholesale license
&lobal Beverage, Inc.

130 Fieldcrest Avenue
Edison, W) 0B817

State Beverage Distributors license
Trentacoste Distributing, Inc.

304 Connecticut Drive

Burlington, NJ 08016

From: Delaware Yalley Dist.. Inc.

Plenary Retall Transit license
Wreck Raiders, Inc.

Boat Black Whale 11 No. 575127
Centre S$t. and West Avenue
peach Haven, NJ 0B00B

from: *Deborah C*

Plenary Wholesale license

National Distillers & Chemical Corp.
60 Cutter Mill Road

Great Neck, NY 11021

Warehouse address: 125 Christie Street
Newark, NJ 07105

Limited Wholesale license
¥inimport, Inc.

9 St. Francis Street, 3rd fl.
Newark, NJ 07105

NUMBER
3401-20-099-002

3401-20-306-001

3400-19-196-004

3400-25-895-005

3401-25-289-002

3401-24-307-001

3401-24-308-001

3401-25-309-001

3400-19-213-002

3401-13-245-002

3400-23-054-002

3401-25-316-001
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STATUS

Place to
Place trans.
i1ss. eff.
04/29/85

New lic,
iss. eff.
04/29/85

Place to
Place trans.
iss. eff,
04/30/85

Place to
Place trans.
iss. eff.
04/30/85

Place to
Place trans.
tss. eff.
04/30/85

New lic.
iss. eff,
D4/30/85

New lic.
tss. eff,
04/30/85

New lic.
tss. eff.
05/06/B5

Person to
Person trans.
iss. eff.
05/05/85

Place to
Place trans.
tss, eff,
05/06/8%

Place to
#lace trans.
iss. eff,
05/07/85

New lic.
iss. eff,
05/07/85
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LICENSE TYPE

State Beverage Distributors license

Carjos A. Rodriggez
662 River Street
Paterson, NJ 07514

Retail Transit license
Gentleman Jim's of N.J., Inc.
Boat My Cpeae May - No. 676257
Cape May-iLewes Ferry (Del, Bay}
Ko. Cape May, WJ 08204

Limited Wholesale license

South Jersey Bottling Co., lncC.
266 S. Pine Street

Camden, NJ 08103

Plenary Wholesale license

Shaw Ross International lmporters,

1010 Northwest 159 Drive
Miami, FL 33169

Plenary Wholesale license
Gordon's Dry Gin Co., Ltd.
800-840 W, Edgar Road
Linden, NJ 07036

Rectifier and Blender license
The Distillers Company Limited
B00-840 West £dgar Road
Linden, NJ 07036

Transportation license
The Wine Group, Inc.
1875 Rt. 88 E.

P.0. Box 752

Brick, NJ 08723

Public Warehouse license
William Grant & Sons, Inc.
130 Fieldcrest Avenue
€dison, NJ 0B837

Limited Wholesale license
May Importing Company, Inc.
103 North 7th Street
Camden, W) 0B102

Additional Warehouse license
Kramer Beverage Co.. Inc.
406 Englis Creek Avenue
McKee {ity, NJ 08232

Limited Wholesale Ficense
Claudio P. lodice

41 Tompkins Point Road
Newark, KJ 0710%

From: 170-472-174 Malvern 5t.

Newark, NJ 07105

Sransportation license
American Truck Lines, Inc.
P.0. Box 904

Bellmawr, KJ 08031

inc.

NUMBER
3401-19-311-001

3401-13-313-001

3401-25-314-001

3401-23-315-001

3400-23-039-001

3400-15-386-001

3401-20-201-00%

3400-28-146-002

3401-25-008-003

3401-24-317-001

3401-25-007-003

3401-20-318-001
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STATUS

New lic.
iss. eff.
05/07/85

New Jic.
iss, eff,
05/16/85

New lic.
iss. eff.
05/16/85

New lic.
iss. eff.
05/16/85 .

Surrendered
& Cancelled
eff, 05/16/85

Surrendered
L Cancelled
eff. G5/16/85

Surrendered
& Cancelied
« eff. 05/17/85

Place to
Place trans.
to incl.
Expansion
iss. eff.
0s5/21/85

change of
Corporate
Structure
iss. eff,
05/21/85

New lic.
iss. eff.
05/22/85

Place to
Place trans.
iss. eff,
05/24/85

New lic.
iss. eff,
05/29/85
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LICENSE TYPE NUMBER ) STATUS
Transportation license 3401-20-194-00% Change in
Confidence Transportation, Inc. Corporate
§4 Sheridan Avenue Name
Elmira, NY 14903 iss. eff,
From: Customized Transportation, Inc. 05%/30/85
Limited Wholesale Jicense 3401-25-320-001 New lic.
Gouli United Trade Co., Inc. iss. eff,
107-40 Queens Blvd. ‘ 05/30/85
forest Hills, NY 11375 “

Transportation licen
BFT Transport. Inc. se 3401-20-321-001 New lic.
31 Fargo Street iss. eff.
South Boston, MA 02127 05/30/85
Limited Wholesal
Chateau Rouge Cosp. 3401-25-322-001 New -lic.
1t Loretto Avenve iss. eff.
Hawthorne, WJ 07506 05/31/85
" Annual State Permit -14-
??E :ood Services, Incorporated 3401-14-312-0m r:: l::%
anders Valley Golf Course M .
Flanders, NJ 0%836 ' 05/17/85
:nn:aé $tate Perait New lic
ood {oncepis, Imc. c14-316- :
at Sunset Valley Golf Club 3401-14-316-001 iss. eff.
West Sunset Road 05/24/85
Pequannock, NJ 07444 ’ .
Annual State P
Donato Brezsi eralit 3401-14-319-001 ?e, lic.
Rt. 524 A} ss. eff,
lair Reoad 05/24/85

Farmingdale, NJ 07727

7. DISCIPLINARY PROCEEDINGS (EGG HARBOR) - FINDING THAT CLUB
LICENSEE NOT A BONA FIDE CLUB AND REVOKING LICENSE - NOTE
OF AFFIRMANCE BY APPELLATE DIVISION,.

Text begins on next page.
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STATE OF NEW JERSEY
DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF ALCOHOLIC BEVERAGE CONTROL

IN THE MATTER OF DISCIPLINARY 3 FINAL CONCLUSIONS FINDING LICENSEE
PROCEEDINGS AGAINST 1S NOT A BONA FIDE CLUB AND FINAL
ORDER REVOKING LICENSE.

HOLLY GOLF AND COUNTRY

CLUB, INC., OAL DKT. NO. ABC 7337-83 |
Mays Landing-Somers Point Road AGENCY DKT. NO. S5-14,162 ;
Egg Harbor Township, N.J. H-7483-9 .

HOLDER OF CLUB LICENSE

NO, 0108-31-033-002 :
ISSUED BY THE TOWNSHIP COMMITTEE
OF THE TOWNSHIP OF EGG HARBOR

Carol L. Widemon, Deputy Attorney General, for Petitioner
(Irwin I. Kimmelman, Attorney General of New Jersey)

Lewis J. Schweller, Esq., Attorney for Respondent

INITIAL DECISION BELOW

HONORABLE J. ROGER PERSICHILLI, Administrative Law Judge
Decided: April 25, 1984 ‘ Received: April 26, 1984

BY THE DIRECTOR:

Written Exceptions were filed both by the Deputy Attorney General
representing the Division as well as by the Licensee's attorney, as provided
by N.J.A.C. 13:2-19.6. In her Exceptions, the Deputy Attorney General
takes issue with the Administrative Law Judge's conclusions concerning
certain of the charges preferred against the Licensee, as well as the Judge's
recommended penalty that the license be suspended. In contrast, the
Licensece's attorney takes Exception to the Administrative Law Judge's
finding that the Licensee was not operating as a bona fide club. In addition,
the Licensee, in reply to the Deputy Attorney General's Exceptions,
argues that the Judge's decision was correct in finding that there was
no violation of N.J.A.C. 13:2-8.12 regarding the failure to keep true books
of account. The time provided to make a final decision in this matter
was extended to July 25, 1984 by a properly executed Order of Extension.

The Licensee was charged with seven (7) violations dealing with having
had its license improvidently issued for failing to comply with the appropriate
regulations concerning club licensees, including that from the year 197% to
the date of the charges, the Licensee's applications either contained
information and/or failed to disclose information which would have establighed
the fact that it was not a bona fide club and therefore not entitled to hold
a club license; in violation of N.J.A.C, 13:2-8.2. The Administrative Law
Judge found that the Holly Club was not a bona fide club within the meaninpg of
N.J.A.C. 13:2-8.2. Based upon this finding, the finding that the ¢lub
failed to submit a membership list with its application from 1975 through
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1982, and a finding that it served alcoholic beverages to persons not bona fide
members of its club or bona fide guests of any members, in violation of

N.J.A.C. 13:2-8.8(a), the Judge recommended that the license be suspended for 8
days, as well as indefinitely suspended thereafter until such time as the conditions
of operation of its club license had been corrected to the Director of

the Alcoholic Beverage Control Division's satisfaction. For the reasons

stated below, I shall accept the Administrative Law Judge's basic factual

findings, but I reject his conclusions of law and recommended penalties, as noted.

K.J.S.A. 33:1-12(5) states, in part, that “club licenses may be issued
only to such corporations, associations and organizations as are operated
for benevolent, charitable, fraternal, social, religious, recreational,
athletic, or similar purposes, and not for private gain, and which comply
with all conditions which may be imposed by the commissioner (now Director)
of Alcoholic Beverage Control by rules and regulations." Such rules and
regulations are further contained in subchapter 8, of Title 13, Chapter 2,
of the New Jersey Administrative Code. Pursuant to N.J,A.C. 13:2-8.2, it is "
provided that "club licenses shall be issued only to bona fide clubs."
The Administrative Law Judge found that the Holly Club is not a bona fide
club within the meaning of N.J.A.C. 13:2-8.2. (Initial Decision p.12.)
The Judge also found that Matthew Hudson owns 100X of the shares of the
Holly Golf Club. (Id. p.4.) There is further evidence that the license
was used in a profit making capacity, since there was basically a lease-out
of the license to Enna Enterprises, which conducted the sale of food and
beverages to the Bolly Club members and as compensation, retained all funds
derived from the sale of alcoholic beverages after payment of all normal
operating costs. (Id. pp. 4-5.) Based upon these factual findings, it
is clear that the Licensee in this case, the Holly Golf and Country Club, Inc.,
was not a bona fide club entitled to hold a club license as provided by
New Jersey Statutes and Regulations. Accordingly, the only proper disposition
of this matter is to require revocation of the license. Such being the case,
e£ll other charges discussed in the Initial Decision are mooted by my determination.

It should be noted, however, that the Licensee was not harmed by the
onission of the term "not" from N.J.A.C. 13:2-8.8, since the Administrative
code booklet containing this omission was not published until after the charges
were served on the Licensee. Prior publications correctly contained the
proper regulatory language. It is further noted that this is the Division of
Alcoholic Beverage Control and not a "Commission" as is contained on page 8
of the Initisl Decision.

As previously noted, revocation is the only proper course of action in
this case. Suspension is not a potential remedy because it is unreasonable
to expect that this profit making organization can be properly converted into
a8 not-for-profit entity organized for the benefit of the club members. Therefore,
it 1s inconceivable to fathom how the present Licensee could be a proper holder
of a club license and thus it makes no sense to suspend the Licensee pending
such implausible corrective action. However, if in the future, a new entity is
organized for the proper purposes, and for the benefit of club members as a

not-for-profit association, such entity can apply to the local issuing
suthority for issuance of a club license, upon compliance with all the
requirements of N.J.A.C. 13:2-B.1 et seq. With respect to the present
Licensee, however, it is noted that the provisions of N.J.S.A. 33:1-31 will apply.




BULLETIN 2442 PAGE 17
Accordingly, it is on this 25th day of July, 1984,

ORDERED that the Club License Ko. 0108-31-033-002 issued by the Township
Committee of the Township of Egg Harbor to Holly Golf and Country Club, Inc.,
for premises at Mays Landing-Somers Point Rd., Egg Harbor Township, New Jersey,
be and the same is hereby revoked, effective immediately.

o %
;;51?75/1/5”424L4azzfzfé9,5:::7

“JOHN F. VASSALLO, JR.
DIRECTOR

APPENDIX: INITIAL DECISION BELOW - OMITTED FROM BULLETIN

AFFIRMANCE BY APPELLATE DIVISION

The foregoing July 25, 1984 Final Conclusions and Order of
Revocation was affirmed by the Superior Court of New Jersey,
Appellate Division, in a Per Curiam opinion decided May 9, 1985 (App.
Div. Docket No. A-5546-B3T6}.

In its opinion the Appellate Division, after reviewing the facts
of the case, said:

"Based on the foregoing proofs, the administrative
law judge concluded that Holly was not a bona fide club.
The Director, in accepting this conclusion, also noted that

"There is further evidence that the license was used
in a profit making capacity, since there was
basically a lease-out of the license to Enna
Enterprises, which conducted the sale of food and
beverages to the Holly Club members and as
compensation, retained all funds derived from the

~ sale of alcoholic beverages after payment of all
normal operating costs. Based upon these factual
findings, it is clear that the Licensee in this
case, the Holly Golf and Country Club, Inc., was
not a bona fide club entitled to hold a club
license as provided by New Jersey Statutes and
Regulations. Accordingly, the only proper disposition

»

of this matter is to require revocation of the license.'

"we are satisfied that the Director's findings are
entirely consistent with the proofs, which virtually complelled the
conclusion that the sole purpose of Holly's existence was to provide
the profit-making restaurant in the clubhouse with an opportunity to
sell alcoholic beverages to its patrons. It was therefore not a ¢club
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within the intendment of either the statute or the regulation,

- '“With.respect to the penalty, the Director rejected
the administrative law judge's suspension recommendation reasoning
that

'Suspension is not a potential remedy because it is
unreasonable to expect that this profit making
organization can be properly converted into a
not-for-profit entity organized for the benefit of
the club members. Therefore, it is inconceivable
to fathom how the present Licensee could be a
proper holder of a club license and thus it makes
no sense to suspend the Licensee pending such
implausible corrective action. However, if in the
future, a new entity is organized for the proper
purposes, and for the benefit of club members as a
not-for-profit association, such entity can apply
to the local issuing authority for issuance of a
club license, upon compliance with all the
requirements of N.J.A.C. 13:2-8.1 et seq.'

"The patent good sense of the Director's reasoning
obviously precludes our interference with his imposition of the
revocation penalty, which, under the circumstances, can hardly be
regarded as either arbitrary or excessive. See, e.g., In re
Garay, 89 N.J. 104 (1982); Knoble v. Waterfront Comm. of N.Y,
Harbor, 67 N.J. 427 (1975); In re Marvin Gastman, 147 N.J. Super.
101 (App. Div. 1977)."

8. ADMINISTRATIVE RULING (EAST RUTHERFORD) - CONCLUSION AND
ORDER AUTHORIZING PRIOR AND CURRENT RENEWALS OF INACTIVE
LICENSE AND PLACING SPECIAL CONDITION OF NO FURTHER
RENEWAL ON LICENSE - REVIEW OF PURPOSE AND EFFECT OF N.J.S.A.
33:1-12.39 IN OPINION.

STATE OF NEW JERSEY
DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF ALCOHOLIC BEVERAGE CONTROL

IN THE MATTER OF THE APPLICATION FINAL CONCLUSION AND FINAL ORDER
FOR EXTENSION OF RENEWAL OF AUTHORIZING RENEWAL OF THE LICENSE
FOR THE 1978-79, 1979-80, 1980-81,
STLWAD CORPORATION 1981-82,1982-83, 1983-84, NUNC PRO TUNC
AND THE 1984-85 LICENSE TERM
HOLDER OF PLENARY RETAIL CONSUMPTION AND PLACING A SPECIAL CONDITION
LICENSE NUMBER 0212-33-019-001 ISSUED UPON THE LICENSE
BY THE MAYOR AND COUNCIL OF THE
BOROUGH OF EAST RUTHERFORD OAL DKT. NO. ABC 4672-84

AGENCY DKI. NO. 05-84-362
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Peter J. Melchionne, Esg., Attorney for Petitioner
(Robert S. Damiano,Esq.)

Beverly M. Wurth, Esq., Attorney for the Borough of East Rutherford
(Alfred A. Porro, Jr. Esq. )

INITIAL DECISION BELOW

HONORABLE GEORCE PERSELAY, ADMINISTRATIVE LAW JUDGE
Decided: November 2, 1984 Received: November 5, 1984
BY THE DIRECTOR:

No Written Exceptions were filed by any party with regards to the
above captioned initial decision as provided by N.J.A.C. 13:2-19.6. The
time provided the Director to make a final determination of this matter
was extended until February 26, 1985 by properly executed Orders of
Extension dated December 6, 1984 and February 1, 1985, respectively.

The Silwad Corporation petitioned the Director under date of May 23,
1984 for authorization to renew Plenary Retail Consumption License Number
0212-22-019-001 issued by the Mayor and Council of the Borough of East Rutherford
for 1978-79, 1979-80, 1980-81, 1981-82, 1982-B3, 1983-84, nunc pro tunc and the
1984-85 license term. A supplemental petition, dated June 15, I9B4 was received
and filed by the Division. The Petition was forwarded to the Office of
Administrative Law as a contested case pursuant to the provisions of N.J.S5.A.
52:14B-1 et seq. and N.J.S.A. 52:14F-1 et seq and was docketed on June 27,
1984. _ E— -

The matter was heard on September 14, 1984 and the record was extended
to June 20, 1984 to entertain the receipt of certain documents by the
Petitioner.

At the hearing, the only witness to testify was Mr. Amin Gani, President
of the Petitioner, Silwad Corporation. Mr. Gani testified that the license
became inactive during the year 1974 when the lease for the licensed premises
was terminated by the owner of the building. (TR12, L-15). The witness further
testified that since that time he has attempted to find a suitable location to
place the license and reactivate it but has been unsuccessful due in large
part to the 500 foot distance between licensed premises ordinance of the !
Borough of East Rutherford. (TR12, L-24). The witness states that since
1974, it has made approximately eight (8) attempts to locate the license at
various locations within the municipality. Four of these locations violated
the distance between premises ordinance of the municipality. One, at the
time of closing, was allegedly voided for lack of clear title. Another was
voided since the purposed use violated the zoning laws regarding the Meadowlands
Development. One was voided as a result of the corporation entering into
receivership and one was not consummated since the building was considered
an historical site and apparently pursuant to Borough ordinances,the building's
structure could not be changed. The witness testified that at some point in
time he consulted with his attorney who drew a map of the Borough with all
the existing premises and found that there was a "very very slim chance of '
finding an available location" that was not within 500 feet of an existing premises.

(TR7, L-15).
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I note that there is no corroborating or documentary evidence submitted
to the court or the map as testified to by the witness demonstrating the
extent and the efforts that the witness testified to in placement of the
license at the different locations. 1In addition, the petitions as Previously
§et out above were submitted and included by the Office of Administrative
Law Judge as part of the record. These petitions basically reiterate the
Petitioner's testimony and lists those locations which, in the eleven (11)
Year period, the Petitioner attempted to locate the license. Again, no
additional documentation was submitted to substantiate the statements
and testimony given by the Petitioner. In addition, the Petitioner submitted
for evidence a2 Resolution dated June 19, 1984 by the Mayor and Council of
the Borough of East Rutherford stating that it has no objection to the renewal
of the subject license.

The Petitioner stated that over the last three or four years it has -
been negotiating a transfer of the license to an existing restaurant which
does not violate the issuing authority distance ordinance or any other
distance requirements set out in State statute or regulation. (TR8, L9).
The Petitioner indicates that if the relief requested is granted that the
municipality will authorize the transfer. (TR1, L4).

1 note that nowhere in the record is there any documentation of this
transaction such &8s signed contracts or agreements substantiating this
testimony. .

The licensee further testified that for the years in question, he
filed the necessary license renewal applications together with the municipal

and State fees, all of which were accepted and that the Mayor and Council

of the Borough of East Rutherford in each of those years with the exception
of the 1984-85 license term renewed the license without informing him that
anything additional was necessary in order to complete the renewal procedure.
With regards to the 1984-85 license application, the witness testified that
the Borough Clerk informed him that the license could not be renewed

by the municipality until authorization was received from the Director of
the Division of Alcoholic Beverage Control pursuant to N.J.S.A. 33:1-12.39,

The Administrative Law Judge in recommending authorization to renew
Pursuant to the above captioned statute for the previous years, nunc pro tunc
and for the 1984-85 license term, stated in his recommendations "It is apparent
to this Judge that the applicant has made a pood faith effort to relocate its
license. It would appear that good cause has been shown that the applicant
has made reasonable and active efforts to resume the active use of the license,
but has been thwarted in its pursuit by circumstance existing within the
community. 1t 1s readily apparent that the prior application for approval
to renew the license between the year 1980 and the resent application would
have been inappropriate since there was no location in which to renew the
license. The purpose of the statute is mot to forfeit licenses which had
good cause for not being presently active, but to require preliminary hearing
to ascertain if there was good cause for the non-use of the license."

(Italics Added). I totally disagree with this statement and, therefore,
Treject these findings of the Administratrion Law Judge.




BULLETIN 2442 PAGE 21

A license is not an asset or & property right, but rather "(a) license
is a temporary privilege to conduct business in & sensitive and strictly
regulated industry.” Butler Oak Tavern vs. the Director of the Dfvision of
Alcoholic Beverage Control 20 N.J. 373, 381 (1956); In the Matter of the
Creat Atlantic and Pacific Tea Comwpany, Inc., ABC Bulletin 2351 Item 2.

This privilege is for one 1icensing term, namely, from July 1 through June 30
of the following year and must annually be renewed by the issuing authority
pursuant to N.J.S.A. 33:1-12.13. 1In October of 1977, the State placed a
condition upon the renewal of any inactive Class C license with the passing

of N.J.S.A. 33:1-12.39. The obvious purpose of the Statute was initially to
halt the continuous renewal of license which had no status and were not

actively used. This is noted in the sponsor's statement of the Act vhich stated
"_..the purpose of this bill is to prohibit the renewal of Class € Alcoholic
Beverage Licenses in certain cases." 1.1977¢246, Section 1.

In addition, the Assembly Commitee on Commerce, Banking and Insurance
stated "(this) Legislation would prohibit the renewal of a Class C liquor
license in the event that such iicense has not been actively used in connection
with the operation of & licensed premise within a period of two years
prior to the commencement date of the license period, for which the renewal is
filed unless such renewal is authorized by the Director. of the Division of
Alcoholic Beverage Conmtrol..." The New Jersey Senate Committee on Law, Public Safety

and Defense commented that "(the) purpose of this bill is to provide for
the retirement of unused Class C alcoholic beverage licenses, by
prohibiting their renewal, if they are not actively used for two years
preceding the renewal date.”

The operative purpose O effect of the Statute was to insure that
licenses which are inactive will resume active status within the two year
period or be terminated unless the licensee can demonstrate to the Director's
satisfaction "good cause" to allow the license to continue in its inactive
gtate. The licensee has the burden of proving by a preponderance of evidence
that "good cause" exists. 1In re Norwick, Imnc., ABC Bulletin 2368, Item 2.

The Legislature, by choosing not to specifically define the factors
that establish good cause, have left the same to the Director who will
determine whether good cause exists on a case by case basis. 1In Re The
Petition of the Great Atlantic and Pacific Tea Company, ABC pulfetin 2351,

tem l. ood Cause” ultimately involves an evaluation of the facts and
circumstances of each individual case toO determine whether the inability
of an applicant under K.3.S.A. 33:1-12.39 to activate its license is
justifiable. Consideration is given to those factors which demonstrate
a willingness on the part of the applicant to attempt to activate the
license, the specific efforts taken, factors outside the control of the
applicant which delay or thwart the efforts to activate, the monetary
expenditures {ncurred towards activation, the need or necessity for any
further active licenses im the community, and the prognosis as to when
the license will be activated. See In the Matter of the Petition of the
Great Atlantic and Pacific Tea Company, %BC Bulletin 2350, Iten 2. In
the Matter of the Petition of Creat Atlantic and Facific Tea Company, ABC
FGTIEfIE"235IT_I?EE-IT_—Iﬁ-fﬁi_ﬂsffsi_afﬂfﬁE—FEtition of Samuel I. Garrison
and Robert C. Garrison, ABC Bulletin 2354, {tem 3. in the Matter of the
Yetition of T-J's8 Liquor and Lounge, Inc., ABC Bulletin 2359, Item 3.

AL
In the Matter of the Fetition © orporation, ABC Bulletin 2363,
tem 3. & the Matter of the Fetition © orkview Corporationm, ABC

Bulletin 2365, Ytem 1. In the Matter of the Petition of Normic + Inc.,
ABC Bulletin 2368, Item 2. 1In the Matter of the Peg;g}gpwgf_Lincoln.
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Motors, Inc., ABC Bulletin 2376, Item 2. In the Matter of the Petiticn

of Thomas and Rina Francesconi, ABC Bulletin 2410, Item 1. 1In the Matter
of the Petition of Giacomo Menei, ABC Bulletin 2412, Item 3. 1In the Matter
of the Petition of Magfra, Inc., ABC Bulletin 2412, Item 2.

In evaluating the issue of "good cause", it should also be noted
that the Statute indicates that if the licensee is deprived of the use of
the licensed premises because of fire, eminent domain or casualty, a
standard of "good faith effort" to resume active use of the license shall
be applied. It is significant that the Legislature required good cause
for renewal in other cases involving two years of license inactivity. Thus,
the Legislature distinguished "good cause" from "good faith". Therefore,
to establish good cause to the satisfaction of the Director, a Petitioner
must not only demonstrate efforts to activate the license but emphasis must
be directed to proof of a realistic prognosis as to when it expects the
license to be actively used based upon the facts and circumstances of each

individual case. See in the Matter of the Petition of the Wes
Club, ABC Bulletin 2367, Item 1. To construe this distinction in any other

matter would not only render the distinction meaningless but would undermine
the operative intent of the Statute.

In reviewing the testimony, I will grant authorization to renew the
license for the 1984-85 license term based upon the licensee's testimony
that the license will be activated presumably before the end of the current
license term. I note, however, that without this testimony, such authorization
‘'would have been denied.

The Petitioner produced no evidence that demonstrated in the past
that the continued inactivity was the result of a temporary or finite
situvation which, when resolved, would allow the immediate activation of the
license. The factors presented clearly established that the overwvhelming
reason for inactivity was the fact that the number of existing licenses issued
by the Borough of East Rutherford far exceed the available locatioms for
placing them. This situation represents one which is prevalent throughout
the State. There is currently 525 municipalities that issue plenary
licenses. Curreatly, the Division records reveal that 467 those municipalities
either exceed or are at the maximum number of licenses based upon the population
limitation as set out in N.J.S.A, 33:1-12.14 et seq. In addition, of the 9,933
plenary retail consumption and distribution licenses issued in the State
of New Jersey, 619 or 6.23% are inactive. Therefore, it is readily apparent
that due to the excess number of existing licenses, those licenses that
are currently inactive in many instances, will be unable to realistically
meet the statutory requirements of N.J.S.A. 33:1-12.39 since they will be
unable to locate alternative premises. With specific regards to the present
Petition, the evidence indicates that the ordinances of the municipality at
least passively seek to freeze the existing licenses to the existing locations.
Thus, should the existing site become unavailable, the ability to relocate
the license as has been demonstrated by the Petitioner, are almost nonexistent.
Therefore, to require only good faith efforts without a prognosis of
reactivation as indicated by the Office of Administrative Law Judge recommendations
would not only be illogical but contrary to the legislative intent of the
Statute. The Petitioner, however, testified that a location is available
to place the license which meets the municipal restrictions of the municipal
ordinances and it should be activated upon transfer. I will, therefore,
based upon the particular facts of this case, authorize renewal of the
license for the 1984-85 license term.
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The Office of Administrative Law recomnendations also note that the
prior applications for approval to renew the license for the prior years
would be inappropriate since no location existed. I mnote a review of the
Statute does not exempt those inactive licenses from the requirements of the
Statute. As previously indicated, a majority of the inactive licenses are inactive
because they do not have locations available. To exempt these licenses
from the statutory requirements is not only 41logical but would create the
very situation the legislature sought to cure. The licensee, however, states
that its failure to petition the Director in thoseprevious license terms
was based upon the action of the municipality of East Rutherford which accepted

the Petitioner's application form and necessary fees and renewed the license.
The Petitioner claims that by such action, it was led to believe that it

had completed all the necessary steps oOr requirements for renewal and

that no further action was required on its part to complete the renewal
process. It was not until the current license term when the Division
notified the Borough that the license could not be renewed without the
Director's authorization, that it became aware of the statutory requirements.
While the failure or negligence of the Borough of East Rutherford did

not eliminate the licensee's statutory responsibility, I do find that the
licensee relied to its detriment wpon the municipal action and assumed

the license was valid. Therefore, although no petition for authorization
pursuant to the aforementioned statute, was filed for the 1978-79, 1979-80,
1980,81, 1981-82, 1982-83, 1983-84 license terms, and that these renewals
were improperly granted, 1 ghall in this instance, based upon the facts

as presented, grant such authorization for renewal for the license terms
1978-79, 1979-80, 1980-81, 1981-82, 1982-83, 1983-84 nunc pro tunc.

See In the Matter of the Petition of Joseph A. Colillo and Donald Malloy,

ABC Bulletin 2402, Item 1.

Accordingly, it is on this 25th day of February, 1985

ORDERED, that the Mayor and Council of the Borough of East Rutherford,
be and the same, are hereby authorized to consider the application for
renewal of the subject license for 1978-79, 1979-80, 1980-81, 1981-82,
1982-83, 1983-84 nunc pro tunc and for the 1984-85 license term, and to
thereupon, grant or deny such application in the reasonable excercise of
its discretion, and it is further

ORDERED, that should the Mayor and Council of the Borough of East Rutherford
grant renewal of gaid license for the 1984-85 license term, it shall place
a condition upon said license stating that no further renewals of this
license shall be allowed unless the license is being actively used at

an approved location om or pefore June 30, 1985.

‘ ) s O L
“ . / 1.‘/ <3
\,-ﬂ/-"s i e b Lomer
JOHN F. VASSALLO, JR.
DIRECTOR

APPENDIX: OAL Judge's Decision - OMITTED FROM BULLETIN
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