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 ASSEMBLYMAN WAYNE R. BRYANT (Chairman): This is a
continuation of the hearing dealing with the Edison Street Bridge. 1
would like to thank you, Commissioner, for coming back. Will you and
your staff please come up to the witness table?

. Let mé- start - out by 'saying; - first, thank you for the
~ information you submitted.  However, I dovhaVe‘é couple of'queStions.,
“We asked for the specifications and the contract documents which -were
~actually executed, but those have not been submitted to the Coﬁmittee.
1 am'wondering why that was not done. ‘Wevalso_asked for costs for the
temporary3repairs.to that,Bfidge; that was also not done. It is very
difficult to ask questioné when the specifications - and contracts are
missing. ' . |
' FROM AUDIENCE: The contracts were not submitted?

ASSEMBLYMAN BRYANT:  Also, the specifications for the bid
were not submitted. o

}COHMISSIONER ROGER A. BODMAN:: Mr.'Chairman, Mr. Weinstein willisee if
he can Qet those documents brought right down. = As to the temporary
repairs; Mr. Chéirman, Mr. Freidenrich may well be able to give you an
estimate on those. He has had an opportunity to do that.

Jack, what are the costs? Are they for just repaving‘it now
aﬁd tearing it up in the spring? o :
ASSISTANT_CDMMISSIONER JACK FREIDENRICH: Yes. The problem I ran into,
Mr. Chairman -- I am trying to develop a reéponse'to that question --
was, the purpose of putting an overlay down‘is to protect the work you
do on the deck. If you did it temporarily, it would not preclude the
intrusion of the deicing salts over the wintertime. Not dnly that, the
" deicing chemicals would not be precluded by a Itemporary asbhalt
pavement, but once it got down onto the concrete deck, it would also be
trapped there, so it couldn't even run off in any subsequent rainfall. ‘

| So, as a practical matter, .such a solution would " be
counterproductive to the very work we are trying to do. 1n other
words, correct the deck defects, and then put something there so that
those defects will not reoccur in a very short time. A ‘

In addition then, we would have to come back in the spring

and remove that temporary overlay, and;wevwould‘qdite probably have to



redo some - of the deck repalr we d1d that had been subJected to the
deicing chemlcals. , - ’ o o S |

N ASSEMBLYMAN BRYANT: But what - you are telling me is, there
‘are no costs? - We have no idea what those costs could be?__ Ne're‘
talking about one season, so it is not like we are doing five years_ofr
this deicing material going over. We'are'talking'about:one'eeaedn.e If
we look at the mild wlnters we have had in the past I mean, you mlght
be talking about one major snowstorm. o o :

2 'COMMISSIONER BODMAN-' Except the Br1dge tends to ice up ‘more

readlly, does it not?. O \ B o

ASST. CDMMISSIONER FREIDENRICH Yes,‘sooner‘then approach
roadways. Quite frankly, we never did try to develop the cost becauSe'
of the-- You know, we could not figure out to what end. We have

~determined to be sure to keep the deck with as good a;rideble surface

as p0331b1e over this next w1nter. Once we:conCluded'that there was no
practical reason to do that, we never pursued it~ any further to develop
a cost. Frankly, it was rather difficult to try to determlne what 1t
was we would be seeking to estimate. , : o

ASSEMBLYMAN BRYANT: "~ Well, my~understanding -- and I don't
.wantvto belabor the point beceuse it is a minor‘point--b What we are .
trying to figure out is, what was the actual cost in dollars, assuming,
you told me, youvwere going to have a lip of'meybe an inch or a quarter
of an inch if you overlaid it and'then had to remove it. That is what
you are telling me would happen if you overlaid the Bridge because of
that gap -- what it would cost to put it down, what it would cost to .
take it up. -

ASST. COMMISSIONER FREIDENRICH: Because. it would - make
vulnerable the deck underneath, even if we had only one storm, and the
deicing salts intruded to the concrete deck below that overlay and then
was trapped there so that it would be,working away at that concrete
through the whole Winter.Seasen. We have learned through many years
that if you overlay concrete without -having an impermeable'_layer
between that bituminous material. and the concrete deck that is more

| deleterious to the concrete structure ‘than leaving the concrete

‘exposed. There when 1t is. exposed to the delclng chemlcals, the next



‘rain comes along and at least washes it off. That does not happen when
you have a bituminous concrete layer over a Portland4Cemeh£ concrete
structure. The salts juét lay there and:are trapped; and they édntinue
to work away at the deck. ' ' '
ASSEMBL YMAN MILLER: Mr. Chairman, may I ask é question?
ASSEMBLYMAN BRYANT: Yes. A o » . A
' ASSEMBLYMAN MILLER: Let's say yéu were to go ahead and put
~ this temporary pavement down, wouldn't you have to.put that out to bid
also? If you are going to do what is being thought about here, put the
layer over the.top of the cement to protect it, and then put'your
temporary macadam or something -- wouldn't that have to go out to bid
too? S _ ' ' ' _
ASST. COMMISSIONER FREIDENRICH: It is not inconceivable that
you could do that by a change-order to the existing‘tqnt:act. But
again, and maybe it is my engineering mentality I'm stuck with, as a
practical mabter, it just, you know, would not be to any - end. It
wouldnft do anything for us, but it could create significant additional
costs and time, again incidentally, in the springtime to remove all of
that material, and then‘clean‘off the deck soyit‘wduld,be in a'clean
condition for the application of the final material. | -
 ASSEMBLYMAN. BRYANT: I don't want to be argumentative, but we
can't determine whether that was a significant cost. = That was the
quéstien posed; and we do not have that answer because we did not do
that. So, we don't know that. That was the whole exercise, to find
out so we could make SOme'mental judgmehts as to what those costs would
be. - , | | | ' _
} I didn't say there was going to be significant  cost
involved. We asked a direct question; that is,‘for you to give us the
_bost, and you tell me you didn't do it. I think basically what we are
doing is conjectdre because we don't know, '
v ‘ ASSEMBLYMAN MILLER:  Mr. Chairman, though, common sense
dictates really. » . ' ' ' '
ASSEMBLYMAN BRYANT: I am only dealing with cost.
ASSEMBLYMAN MILLER: I récognize what you're saying, bUt to
have these people try to work up the cost-- They would probably come



-y1n with- a cost flgure Just -as much as the brldge JOb would cost in the
: _contract itself, because you have to put down the under layer, yothave '
" to put’ the temporary down, and you: have to take it back up agaln. Ydu‘7”
have the cost’ of not only that, but the traffic conJestlon tw1ce'

.instead’of'once._ 1 th1nk Just common sense ‘dictates 1t is golng to

V '1'VCost you almost ‘as much, 1f not more, in the long run..,

- ASSEMBLYMAN, BRYANT' 1 said 1 am: not .going to belabor 1t,~-
'1fthat is- the reason 1: asked just for the cost.- It ls.Just a ‘simple -
questlon, and then I would have known. - = {;“J ST
, o ASST. -COMMISSIONER FREIDENRICH: Mr. Chairman, if.it‘wbuld be

'_helpful; lbcould.call our chlef,englneervof_designyand:ask him to

calculate the“COSt of putting‘down an inch and a half of ‘bituminous. .

” ~,_concrete all over the Edison Bridge, and also .to calculate the cost of

' vremov1ng 1t in the sprlngtlme. If that would be useful. _ .
ASSEMBLYMAN BRYANT-” T th1nk that might be helpful.- At least
we would know. , T ' _ - L
~ Let me 'ask ‘another question,‘since' we don't have the
contract. Is there a liquidated damagéS‘clause'in the contract? =

ASST. COMMISSIONER FREIDENRICH: Yes, there is a liquidated

: damages clause in all of our contracts.
ASSEMBLYMAN BRYANT: What does thls one say?
_ “ASST. COMMISSIDNER FREIDENRICH 1 would really have to check
the spec1f1cat10ns to determlne the amount of llqu1dated damages
1ncorporated in. that contract.: . '
, _ ASSEMBLYMAN MILLER.V May I ask what are llquldated ‘damages?
When you say "11qu1dated damages," what do you mean by that expression? .
~ ASSEMBLYMAN BRYANT: Liquidated damages means that if you

- can't perform the contract on time you start. paylng us for not
completlng the contract w1th1n a spec1f1ed time. '

o ASSEMBLYMAN MILLER : Okay, but don't you have to have another
. clause in there _saying if they complete it ahead of time they get paid
a premlum for d01ng so’7 ) . o ,
| ASSEMBLYMAN BRYANT: I am not sure whether they have to or
,_not; You don't have to have that ' :



ASSEMBLYMAN MILLER: I think law dictates that if you put it
‘one way, you have to have it the other way also. At least that is the
‘way it was at the municipal level. o
, ASSEMBLYMAN BRYANT: The question I was asklng came up at the.
lastrhearing. We are still getting the same ‘answers; no one has 1ooked
‘at it. If we had gotten it, I would have looked at 1t‘myse1f to see
what the liquidated damages clause was. I mean, we épecifically asked
you that. (speaking to witnesses) You said you_didn't'knoﬁ'at that
time. In the week since, you haven't looked at the liquidated damages
élaUSe? That was what we wanted to have 1nformat10n about. |

ASST. CUMMISSIUNER FREIDENRICH- ‘Excuse me, Mr. Chalrman.- I
don't recall that that was a dlrect question. . I do recall that there
was a discussion about a penalty and an offsetting incentive clause.
vBut forglve me, I don't recall that there was a specific questlon asked
 about the amount of specified liquidated damages. That is a simple
questlon to answer because it would be in the spec1f1cat10ns. ‘

ASSEMBLYMAN BRYANT: Let me ask the next questlon then. ‘Are
~ we planning to exercise the liquidated damages clause, assuming we are
not getting'thiS'work done? The completion date is November 16.
| ' ASSEMBLYMAN FOY: Twenty-sixth. o

- ASST. COMMISSIONER FREIDENRICH: Pardon?

ASSEMBLYMAN BRYANT: November 26.

ASST. COMMISSIONER FREIDENRICH: No, I don't believe so. As
I indicated, there were diécussions with the second bidder, who became
the 'apparent low bidder, as to the feasibility of completing thét
project within the time specified because of the temperature sénsitivé
 material that was included in the contract. I believe there"is
language in the specifications which provides for appropriate
extensions of time when the work Specified, for good reason, cannot be
accomplished witHin the time's'pecified° It is my expectation_that,v
based on the information I'brought you last time-- It is our staff's
conclusion, as a practical matter, given the information that was
brought to us about the time it would take to get the joint material
and the temperature requirements thét come along'afterward; that hhe

job could not be completed this construction season.



ASSEMBLYMAN BRYANT: ~Let me ask you snother question. Did
your staff alSO‘COnclode that'on September.16Vyoo knenrit could not be
completed but ‘the contract was not 51gned until Uctober 17 And yetv-
there was a $900, ODD dlfferentlal, or even 1f you gave the first bidder -
" his $375 ,000, or you mlsquoted him a $500 ,000° dlfferentlal-- Maybe the

- ..sense of what should be done is, rebid it anyway because of this wide

gap. From my understanding, the whole purpose of the contract from the

beg1nn1ng, was to get it done before November. - Now, all of a sudden,,»'

~ on September 16 ‘according to the documents you submltted, we knew that
nobody could do that, and we had this wide ~disparity in terms of

price. It 1s not going to be done unt11 the sprlng, 80 we have plenty o

- of time to rebld it. . , .
© ASST. COMMISSIONER FREIDENRICH:  The award was made, I
believe, on September 12.- At that time, the Department, recognizlngv_
the strong desire to have this work done this‘particular cdnstroction :
"aeason,‘moved-ahead after it had been'determined-that we could not
award to the original»apparent low bidder. We moved: ahead and took an
action to make an aWard to:the second bidder,‘who'then became the
~apparent low bidder. It is my‘recollection -- and I believe this was
included in the information' furnished to you j--. that there was a
,comm1351on action which recommended and made the award on September 12.
It was not until after the contractor was - notlfled of the
award -- if I recall the sequence correctly - that he~brought up the
problem on the delivery of the joint material, which, in turn, would
create the problems with the temperature sensitive materials. '
‘ . ‘ASSEMBLYMAN BRYANT- why didn't we cancel the contract‘7 I
mean, I ‘don't nnderetand; ~ -When you say you made an award--  The
chtractsvwere,not signed until October 1, from what you submitted to
_us. | ‘ o ' _ j -
. ASST. COMMISSIUNER FREIDENRICH._p That's right. | Also
subm1tted was a comm1551on actlon which made the award. An award is
made, and the contract 1tself, ‘based on that decision, is mailed to the
contractor for execution. He has 10 days within which to return that

executed contract. It is then executed by the Department.,




ASSEMBLYMAN BRYANT: Let me ask you about the first bidder.
Do they submit projects they are currently working on so you can
determine their rate? In other words, when you decide they haQe
exceeded their rate 1n the documents, do they actually submit contracts
they are currently worklng on to you, so you can tell whether they have'
exceeded their rate or not? B

ASST. COMMISSIONER FREIDENRICH: I believe we discussed that
at length last time. Let me see if 1 can say"it again.  When a
contractor submits a bid'on a project, one of the things he has to
submit is an updated financial statement. That includes work on hand,
: obtstanding commitments, his whole updated financial statement. One of
the Ehings~done after we receive bids,'and before a deterMination on
award is made, is an analysis of his residual financial capacity. So,
yes, that information is submitted with his bid. -

'ASSEMBL YMAN BRYANT:  And the first bidder was $135 000. and
some odd dollars  over his financial capacity from the information you
received? _ | , o _ '

‘ASST. COMMISSIONER FREIDENRICH: ‘No, he had-- The analysis
by our Buréau of Contract Administration determined that he had a
negative posture, a mihus, 1 believe, in those answers that were
déveloped by the staff-- , ”

ASSEMBLYMAN BRYANT: That's what I meant when I said over;
I meant negative;v In other words, he did not have the cépacity needed
in order to do the contract by $135,642. He was short of sufficient
financial capacity. :

ASST. COMMISSIONER FREIDENRICH: I don't‘believe.that is what
that information says. I think what it says is, his posture was minus
:‘$135,000. If I understand that correctly -- and I just got back from a
meeting late last night -- he bid $1.4 million; he had a minus capacity
of $135,000, so he was short by the amount, I believe, of‘his whole
bid, plus $135,000 more. In other words, the first number—- 1 am
trying to locate that answer. The first number that's shown is his
residual capacity. That capacity-- ' :

ASSEMBLYMAN BRYANT: Let me refer you to: Assembly

Transportation Committee, Subject - Answers to Questions of Gctober 7,



1985, dated October 11, 1985, Question No. 10. "What was Pressure
Concrete s financial status at the time of the Edison Brldge de0131on7“
The answer reads: "Based on the 1nformat10n_ avallable, DOT from
Pressure Concrete; the firm fell $135 642 short-  of - sufficient
“capacity." Now, if I read that r1ght, it means if he b1d $1 6 mllllon,-
he really had a $1.5 mllllon capac1ty at that tlme.‘r_‘, T e '

S ASST COMMISSIONER FREIDENRICH: Well, I would read 1t the"
 same wéy. Even on that basié, you know, the regulatlon 1s that he must
have sufficient capacity to cover the amount of his bid. |
_ 'ASSEMBLYMAN BRYANT: I,understand that. I am Just asklng you
.if this information is correct. That is basically what I am saying.
D © ASSEMBLYMAN FOY: Isn't the real issue the fact that he
really didn't want the bid? He really didn't have any_ihcentive—to run
out and get himself an extra line of credit; he didn't want the job
because he'berceived that he fell short by $375,000.  That concerns me
because -- you can correct me if I am wrong, Mr..?reidenrich -~ doesn't
the Department have the authority to provide change-orders for an
amount up to 20% of the cost of the total contract? He could have been
glven an extra allowance for that $375 000. . S

ASSEMBL YMAN MILLER: There wasn't any contract Tom, at thls
'point. ‘ ; : :
| 'ASSEMBLYMAN FOY: Well, you are 1n a p031t10n to negotlate
with the apparent low bldder on the contract, are you not?
'ASST. COMMISSIONER FREIDENRICH" Absolutely not.
ASSEMBLYMAN FOY: You can't? | o

~ ASST. COMMISSIONER FREIDENRICH: Under no circumstances are
we allowed to negotiate once we have a competitive bid submitted. The
only time we ever negotiate anythlng after that 1s if an unanticipated
condition occurs where we need some additional work done during the
life of the_contract.- There are prov131ons in our,spec1f1cat10ns to
| negotiaté for that extra work at a mutually»acceptable price. If we
~are unable to do that, we then4also have the ability under 0ur_contract'
to require the contractor to perform that,additionalﬁwork on what we

call "a force account basis," time and materials.




ASSEMBL YMAN FOY:_ Then you cnqld have held his feet Eo the
fire and insisted thét he perform the;job'fpr that price if you would
have accepted his representation that he had reduced his backlog;of
other work and, therefbre,‘had an additional $185,000 worth of credit.

| ASST. COMMISSIDNER FREIDENRICH-'Z 'Mr.. Foy, I believe we
-dlscussed that at some length at the last hearing. I teil‘you that
upon advice of legal counsel, we never got to that question; We had no
choice but to reject his bid as not responsive. . ' ’ -

ASSEMBLYMAN FOY: What I am trying to find out, Mr.
Freidenrich, is-- He bid approximately $1 ‘4 million, and he indicated -
he made a mistake regardlng -- by his estimates -- $375,000 worth of

materials and work. I am trying to find out if you had.the flexibility

under the laws and regulations of the Department whereby you could have
negotiated in the $375,000 he said he left on the table. If you could,
he could have then done the work, and it still would have been about
$400,000 or $500,000 less than the Schiavone Company's bid. But what -
you are telling me is you didn't have that flexibility. :

ASST. COMMISSIONER FREIDENRICH It is my opinion that we do
not have that flexibility. 7 - o

ASSEMBLYMAN FOY: All right. Then that question is moot.
You could not have dealt with it in a fashion of attempting to correct
his bid for him subsequent to the fact. » : ‘

ASST. COMMISSIONER FREIDENRICH: That is right.

ASSEMBLYMAN FOY: Okay; all right. ‘ .

_ ASSEMBLYMAN BRYANT: My question is, since you have this:
financial ability er rating,~and looking at  your responsibility torséve'
us as much money as possible in this State-- One nf his major projents o
~ is with the New York/New' Jersey Port Authority, and if I am nnt
mistaken from your previous testimony; the Department had knowledge of |
this, based on his financial statement. , ‘ . »

ASST. COMMISSIONER FREIDENRICH: VWe have information on just
what his projects are, but I don't‘recall>saying that one of them was
the Port Authority. ' , .

ASSEMBLYMAN BRYANT: Here is my line of thinking so you can

understand what I'm saying in terms of savingvtaxpayers' mOney. That



' 319 a publlc Job. : Payments on that publlc Job are publlc also.'

Therefore, assuming we. can lock a person 1nto a $900 000 sav1ng and he
sent a letter on, September Sy I think 1t was, that ‘he had aggress1vely
reduced his outstandlng obllgatlons by just mere calls to the places

'fwhere ‘he  was work1ng, ‘we  ‘might find out ‘from the Department'

standp01nt that $135 000 in the klnd of contracts ‘he. is d01ng could-
have . been reduced from his contract. In other words, let‘s assume he

“:”fgot paid 20% from the New York/New Jersey Port Authorlty on a. $2'
A;‘million:prOject.- That's $200 000 which would have been reduced in

Vk.terms of -increasing his ratlng. Let's assume he also listed other-

- Jmun1c1pal progects which were publlc 1nformat10n. - If we had made
elnqu1r1es, we could have locked him into that contract because ‘his
| ratlng then could have been 1ncreased. ' e

-ASST. CUMMISSIDNER FREIDENRICH' Mr. 'Chalrman, 1t is ' my

. understandlng that the 1nformat1on he submitted, the updated f1nanc1al

statement, includes 1nformat10n on the" outstandlng work he still has to
complete, not - the sum - of his or1glnal contract, but the amount that
remalns to be completed from the orlglnal contract. o ’

,;»ASSEMBLYMAN BRYANT: What I am asking 1s,‘1f that 1nformat10n

~was submitted, according to your testimony-- I think we let those bids
in July or August, between.August and when we made this de01sron,>wh1ch
_-is'a month,;and people payfmonthly. We had all the‘infOrmation;'and
"’thenphe_Sent us a‘letter'basically saying; "I have aggressively done
' workhsince IISmeitted that information-that willrreduCe what I'need.ﬁ

" That information is readily available if we make the calls.

ASSEMBLYMAN MILLER:  Mr. Chairman, if I may, please. .
ASSEMBLYMAN BRYANT - If the 1ntent is to save the taxpayers

_dollars. 1 don't know' ‘1 mean, 1 am asklng that questlon. The onlyf'
_ reason 1 asked that Mr. Mlller, is because they told me there are 11
other people who are follow1ng the same 31tuat10n, and we never lost

~ one 1n the last four or five years.

ASSEMBLYMAN MILLER: If I may-- You know, I agree with you.
If we 1ost $900 000 because of $137 000 1 would be. concerned too. But

on the othver hand, let's 1oo_k at it from‘thelr side of the table.
~'_SUppose they had called, and suppose they- did say, "Oh, we're satisfied

10 .




by these telephone calls that this man is whole; he's okay, we can go
-with him." But then'iet‘s say. he fell on his nose. This Committee
‘would then be investigating these people as to why they awarded it when
~ they had nothing in’blabk and white to substantiate what the man said
over the phone, and we took somebody else's ﬁord for it. '

ASSEMBLYMAN BRYANT: What if I tell you this is-- S

ASSEMBLYMAN 'MILLER: Now, wait a minute, Wayne. What you
want them to do is deviate from the set procedure for}the sake of
trying to save $900,000, which I admire. 1 agree with you, if wé can
do it, fine. But you can't.expect these heople EO'Stick_their'necks
out because then we would be in'heré'bhopping them down. for doing
something that was contrary to the rules and regulatiohsﬁ’ | - ,

| ASSEMBLYMAN BRYANT: No, no, I am not asking them to do
that. I'm saying; you can make the call and yOu,caﬁ get a  letter
sent. The New York/New Jersey Port Authority doesh‘t wént-- ,
‘ ASSEMBLYMAN - MILLER: = They had the opportunity. They sent
them a lettef asking them to support or to come in with something, a
bond, or some'othere- Why didn't he send the letter back and say,
"Here is our financial situation right now," so they could acdept it?
They didn't do that. ‘

ASSEMBLYMAN BRYANT: Let me explain.

ASSEMBL YMAN MILLER: Wait a minute. | They sent a letter
saying, "Look, believéJUS. Béliéve us, we're okay. We5veﬂreduced
everything; we're fine," but there was nothing in black and white.

ASSEMBLYMAN FOY: 'But,vsee,'Assemblyman Miller, that is not
reallyiwhat he said. - ‘ , : o

v  ASSEMBLYMAN BRYANT: That's not my poiﬁt. My point is--
 ASSEMBLYMAN MILLER: Never mind the incentive. What's the
rule? ‘ , _ .
~_ ASSEMBLYMAN BRYANT: I am going to tell you how you get to
‘the rule. '

ASSEMBLYMAN MILLER: Go ahead.

ASSEMBLYMAN BRYANT: My point is, you have an individual who
has made the low bid. The individual then finds out that he should
have changed the bid by $335,000. That is not an incentive for him to

"



kﬁsupply the 1nformat10n, but- you, as a representatlve of the State, have
information on where he got the contracts from. .He has g1ven you
information that he reduced those contracts since he submltted h1s bid, -
. which you could ea31ly check and get wrltten, to lock him 1nto State
A ~ money. That's the p01nt._; SRR , S ‘-
© ASSEMBLYMAN MILLER: 1 don‘t'.disagree with you. 'What 1"‘
saylng is,. they can't do it legally because there is nothing 1n black
~ and whlte from these people.,. . ‘ - ;
| ASSEMBL YMAN BRYANT" 1f you call the New York/New Jersey POrt7

Authorlty and . say, "Send me a letter as to what you pald them since

July," they will send you a letter. - _ v e
ASSEMBLYMAN MILLER: ~That is not what the rule says. The
rule'doesn't say that.  The rule -says "they shall submit," and they
didn't submit. They just gave us-- S S L
'ASSEMBLYMAN FOY:  You know, I juSt‘had an opportunity this -
morning to review PressurefConcrete's'letter; Wasn't this a situation
in which Pressure Concrete was really trying to have it both ways, and, -
in @& sense, was taking vadvantage of _ the inflexibility- of. the
‘departmental regulat10ns7 o - » -

Let ‘me glve you an‘ekample. I will read Falcone's letter
dated AuQUSt‘13. He must have - had some good lawyer write this letterg
because it ‘is very clever, as far as I am concerned. He writes to John
Walz, Chief, Bureau of Contract Administration, regarding - U.S." 9,
Sectlon 1-A, M1dd1esex County. "Gentlemen.» We acknowledge receipt of
your letter dated August 5 1985, in whlch you state that due to the

51gn1f1cant increase in our outstandlng contracts to be completed 31nce
the time of our pre-quallflcatlon, you request that we provide an

additional line of credlt to increase our financial capacity, or state
that ourvfinanCial position has changed substantially; and thusvdisplay
our‘ability to finance thé‘préject."‘ So, .you have asked for one of two
“things. Elther an actual 11ne of cred1t, whlch is an instrument -- a
'commerc1al 1nstrument~—-'or ‘you have asked for evidence that their
f1nanc1al p051t10n has changed substantlally.

“Now I don't kriow what you accepted in the past in the way of

lev1dence, but what he says, certalnly, I would never accept. It says,
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"We are aware that‘yourcletter was written prior Eo our notificaticn to
your office that our pfoposal contained certain iteme of work which
were omitted, and which totaled a substantial value and, therefore, we
had requested permiesion to withdraw our proposal and to be teljeyed of
any contractual respon51b111t1es relatlve to this prOJect " So he is
again advising them, "We don't want this job." - ' o o

Then he goes on.to say, to try to cover himself, I guess, for
future work or for ~posterity, or whatever: "I can therefore  only
answer  your letter of August 5 with regard to our financial plan to
perform the above-referenced contract as if there were no omission, and
we were satisfied with cur bid proposal price, and state that we have
been aggre351vely reducing our backlog of uncompleted work, and,
therefore, would propose to complete the above—referenced project
without providing additional lines of credit assigned specifically for
thls project." - -

He is playing a very cute game with the Department in my
opinion. He doesn't really want the job. As a consequence, he doeSn‘t
go far enough in terms of what you have the authority to accept in
providing‘you with additional financial data that would enable -him to
do the job, because he doesn't really want to dovit;A It seems to me
that if we are going to point a finger, or find the culprit, these guys ‘
are the culprits to that extent.
| 1 am a little mystified as'to‘why this wesn't followed,up by
‘,saying Specifically, "Show us where your backlog has been reduced and
how you have additional financial capacity." 0f»c00rse, that may be--
I don't know why you didn't follow it up to that extent; whether it be
phone calls-- 'I' don't think phone calls are the answer. I would have
said, "Pfoduce evidence that you received additiohal'peyments and that
ydur outstanding backlog has been reduced. Give it to us." :

© ASSEMBLYMAN MILLER: He has been asked that, Tom. In an
'order before this, he was asked for it and he refused to glve it.

ASSEMBLYMAN FOY: Well, it says, "request for an add1t10na1
line of credit or submission of an updated financial statement." He
didn't submit that. It was the fourteenth when he got that. Okay?
" And he never submitted it subsequent to that. See, his letter was
dated the thirteenth. :
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ASSEMBLYMAN MILLERF Okay.  Mr. Falcone indicated that

'v'Pressure Concrete would not be supplying the. addltlonal f1nanc1al‘r_ '

1nformat1on requested They would not be. supplying the “informat ion
_'that they had to have in black and white so - they could do what they had_

- to do to award the contract to them.v 1 am looklng at the next draft. ‘
' ASSEMBLYMAN FOY: The memo from Walz to Freldenrlch’ }

) " ASSEMBLYMAN MILLER. That's rlght.: There is a sentence in
kfthe second paragraph -2 John Falcone, Pre51dent-- If they are not.

°901ng to supply the add1t1onal 1nformat10n, I don't th1nk the,?~.

B Department of Transportatlon has any cho1ce in the matter but to go. “to

';;fthe next- bidder. - Agaln, remember they are looklng for a t1me element
f”here, They want to get the. Job done. ' o o -

. COMMISSIONER BODMAN: M. F'oly, ?'if'f nay. In readlng this
nlcorrespondence, }the letter you Just read was dated August 13 from

' xFalcone ‘to Walz—-

ASSEMBLYMAN FOY- R1ght.

~* COMMISSIONER BODMAN: ‘,-;explalnlng that position. On the

T’ prev1ous p1ece of paper in my package-—- I don't know if yours 1s
- collated the same way -- there is a letter dated August 14-- '
S v' ASSEMBLYMAN FBY. Yes, the fourteenth, whlch was a follow-up
?_'letter.b_ o R ' IR :
. | COMMISSIUNER BODMAN'f --in reference to a phone conversation
. 'wh1ch supposedly took place on August 13, Presumably that letter had
\rfnot arrived in our Department -- I don't have an arrival date -- but.
apparently ‘a- conversatlon took place between Walz-- I'11 read. 1t
“Dear Mr. Falcone' As per telephone conversations w1th Mr. John Walz
and myself on August 13 1985" -- which is the same date as the letter
you Just read - "you are to prov1de our offlce with 'your reply to our
_request for an addltlonal l1ne of credlt, or submission of an ~updated

o financial statement." That seems to be a second request by phone, as

A,well as by this follow- up letter, to ‘again ‘seek that 1nformat10n and "
5f11e the approprlate f1nanc1al statement, Form DC-74B.

' ‘ ASSEMBLYMAN FOY. Dkay. This leads to another matter then.
The two 1nstruments you w1ll accept by way - of add1t10na1 financial

‘-capab111ty are e1ther:fv(a) a line of credit, or (b), that part;cular
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udocuménﬁ, Fb;m DC-74B. You don't have the authority to acéept other
things -- that is what I am trying to get at -- in terms of the waiver
of the $185,000. You either had to have one of those two things, or
you couldn't move. Is that right? o | |

| - ASST. COMMISSIONER FREIDENRICH: That is exactly right.

o ASSEMBLYMAN FOY: = Then he really was'ablg‘to take advantage
,of the fact that you are‘limited in terms of what you can'adcept.. Is
that a fair assessment of the situation? If he didn't supply you with
- either one of those things, he was basically off the hook. | o

AASST. COMMISSIONER FREIDENRICH:  Well, his bid, under the
regulations, was.considefed non-responsive and it was not a bid.

ASSEMBLYMAN FOY:  Okay. That is really what. he wanted
because he had told‘you in advance, "Hey, I left $375;000 out of my‘
bid," and he didn't really have a way to change his bid to allow him to
put the $375,000 in. So he sure as heck didn't want to have to go in-

there and do it for $1.4 million, particularly when he left $900,000:on -

the table up to the next bidder. I don't know whether he knew about
the limitation as far és what you could accept; but he certainly
planned to his best advantagé because he didn't provide you-with either
of the things you could have used. He simply gave you a statement that
things were a little better on his other jobs, and therefore let him do
it. You couldn't do it. I think he really mahaged to take advantage
of the situation, much to the $900,000 detriment of the taxpayefs.

ASSEMBLYMAN MILLER: You know, if anything comes out of this
at all, Tom and Mr. Chairman, I think we have to, or éoméone has to,
check into how to keep people 1ike-thié.from getting up, if they have
to sacrifice 20% of their bond, or some such thing, if they make a bid
and they réfuse to come back with additional‘collateral, or=-- .

" ASSEMBLYMAN FOY: Well, what concerns me is, we got stuck

with a $900,000 higher tab by virtue of: (a) his mistake, and (b), his
. ability to not suffer from that mistake because he was able to use
~ departmental regulations to his advantage. _ '

So the issue for me is, how do we stop this from happening
again because, "Once burnt, twice shy," you know.
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 ASSEMBLYMAN MILLER: A bidder cen underbid on the thing with
the thought in mind that,‘"Well, I don't have enough coverage here. - If

the b1d is right, I'll brlng the coverage up, but 1f 1t 1sn‘t r1ght, o

I'll Jjust back off on the thing. L 4 o o
 ASSEMBLYMAN FOY: He is in a great p031t10n. It's win,:win'
- for h1m because he has all the options. He is holding all the cards.
o ASSEMBLYMAN MILLER: - So, somethlng has to be done to protect
the State from that kind of action. ‘ R
 ASSEMBLYMAN BRYANT: " Are there any other questlons on thls
}point? - e S e S
. , ASSEMBLYMAN FOY.VI‘ The Comm1951oner has to app01nt a task‘
force to flgure out how to get around that problem. - .
ASSEMBLYMAN BRYANT: I should welcome the M1nor1ty Leader,'
‘Mr. Hardwlck, who has 301ned us agaln.? ' L ’ '
, ASSEMBLYMAN HARDWICK: May I ask Mr. Foy a questlon‘7
ASSEMBLYMAN BRYANT: Sure.. - R ‘,
: ASSEMBLYMAN-:HARDWICK:V ~Mr. Ffoy, if Pressure Concrete or

someone else was apparently inverror-- I don't know much about that

©  business, but they have made an error. Under what circumstances is it

“in- the publlc 1nterest to hold them to it 1f 1t would mean bankruptey

. of a company7 Are you advocatlng such a law or regulat10n7 If someone

makes an error in bidding -- apparently a good-faith error; 1 mean,

'they apparently screwedkop their bid -- would you advocate a law? IsAH

that what‘ybu're'saying, that they‘should be held to it regardless?
ASSEMBLYMAN FOY: Well, the law already ex1sts that they can

h.be held to 1t regardless. It's really a decision for-— no v

COMMISSIONER BODMAN: - It is- my understanding that we have a

’,g‘procedure to deal with those k1nds of questions.

, - ASSEMBLYMAN FOY: --the pollcymakers. ~That is already a
 law. ' They could have been‘held_to‘itvunder'the set of circumstanCes,'d
if you really wanted to go to'it.‘lThe'prOblem here is -- and I think,
‘vunfortunately, this 1s the worst ‘"Catch-22" situation I have seen -- _
the extraordlnary t1me con31derat1ons. If they said, "Okay, we are
: go1ng to hold you to 1t,“ ‘and this guy said, "Fine.. 1‘ am going

bankrupt," or‘whatever; "litigate;":where are we? Nothing_would be
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achieved in the sense of holding him to'i£, other'than ultimately we
‘probably would have gotten the $900,000 1differenée throhgh eithér
liquidated damages or the Attorney General's litigétion in suing the -
‘  company;‘assuming that bankruptcy was not his- response. o
) ‘ Youvkndw, if 1 were his 1awyer'i‘would Say, “Hey, také"a
_salVage;'go bankrupt." The Department would be beat and he would be
none the worse for wear. . | o - ’
' That is already the law; what'you‘re séying,is already the
law. The Depaftment seriously could have decided, "Look, we don't care
abbut the mistake. We're saying you're in there." Then it would have _
to be litigated as to whether their lateral mistake was so obvious that
the Department was acting irresponsibly by forcing them to go forward
‘with a contract which they knew was impossiblevto perform. That is a
‘serious question here. You know,bl am not going to second-guess the

Department and say what they did wasn‘t appropriate. They were,trying_ .

" to get the job done. It's just-- I think the real consideration is
that the next bidder was so much higher. Even with the $375,000
mistake -- okay? -- it was still $525,000 cheaper than the next bidder.
ASSEMBLYMAN BRYANT: And looking at where they said they made
the mistake ahdv what the Department estimates, they 'Would be
hard-pressed. The’Depértment estimate was $11.00 per squaré yard, and~"
theirs was $9.00. : e o
ASSEMBLYMAN FOY: I hate to tell you that I think,
unfortunately, the Department engineer may have made a mistake, because
the Department engineer's number for that unit price and Pressure :
Concrete's number are very close. All of the other bidders are three
times as much, and theylare all very close to each other. 'So.I think
they had the right number in-there. They probably had more realistib
' bids; as far as that goes.' The'Department had an $11.00 estimate per
- cubic yard; Pressure Concrete bid $9.00 pef cubic vyard. I think
Schiavone was $27.00, the»other guy was $28.00, and the other guy was
$29.50. So they seem to be the right numbers for that particular unit.
- ASSEMBLYMAN MILLER: Can we get back-to the point, Mr.
Chairman, of why the bids were not dumped whgn they were opened and

found-- If 1 am not mistaken, you have to have just cause and reason
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for dropplng -- for cancellng out the b1d. You‘just ean‘t'drdpﬁthem
w1thout a reason, and reason or not, we are dropplng these because the
low b1dder forgot to put $375 000 into his bid. In view -of the fact .
llthat the other three b1dders were pretty much in the ball park, I thlnk
we would subJect ourselves ‘then to p0331b1e 11tlgat1on on the part of
:Schlavone. : S LT e
ASSEMBLYMAN BRYANT: Let me ask the question'because I don't

have the apec1flcat10ns.' The specifications would have told me that.,

" You ean have language where you reserve the rlght to reJect all blds,

end that is regardless of whether they are low bids or not.

ASSEMBLYMAN MILLER: Even thls-— -I have to go back--

ASSEMBL YMAN BRYANT- Do these spec1f1cat10ns requ1re that?

ASST. COMMISSIONER FREIDENRICH' I believe there is the rlght
to reject all bids in the contract. | -

 ASSEMBLYMAN BRYANT:  If that is the case in the

specifications, then it doesn't matter whether they are low or not, and
- you don't have to worry about being sued if you reserve the rlght.j
.Case law is very, very specific on that p01nt. ‘ ’

ASSEMBLYMAN MILLER:  The only reason 1 am saying this is,
gettlng back to the “municipal level and comlng up with somethlng like
this, it has happened ‘where b1ds were reJected and the second low.
‘bidder made a case out of ite If 1 am fot mlstaken, the ruling on it
~was that unless you have a justifiable reason for throwing them all
.out, whatever that mlght be, you . just can't reJect the b1d because of
someone's fayorite, it could be, who didn't come in right in the bid.

ASSEMBLYMAN BRYANT: I understand that.

ASSEMBLYMAN MILLER: - Even though'you state in your contract
that you have the right to do that. |

ASSEMBLYMAN BRYANT: But it has been upheld. - When you haveva
$900,000 difference in bids, that is a wide difference. ,

'ASSEMBLYMAN MILLER: But what about the fact that the State
estimated $1.9 million on this, and these bids are coming in at $2.1.
‘That is in the ball park I mean, I think ydu would be hard-pressed to
_prove that there was some reason other than the low bidder being dumped

here -- you know, dumping the whole bid because the low bidder didn't
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come. in right. Now you can be accused by the others éaying, "Well,
they're playing favorites here. Théy want this man to put-this~thing.
- in. He puts the $375,000 in and he's still low bid." If you put the
bids back out again, éveryone_knows what everyone else's bid is. They
could come in high; depending on how hungry the market is;'they-c001d
. come in higher. | : : . , o e

ASSEMBLYMAN BRYANT: My understanding of why the Department
cont inued Qith the bid‘wés, they wanted to get it done. I aséume if
they weren't going to do it until spring, they probably would have
re-bid the whole thing.

“ASSEMBLYMAN MILLER: Taking their chances on it.

ASSEMBLYMAN BRYANT: - Taking thelr chances on re-blddlng the
whole thing to see what kind of. numbers they might come up with.
Because of the emergency of the 31tuat10n, they are trying to get it
- done by November 26, so it was important to go to the second lowest‘
bxdder. That is my- understanding of the Department's pos1t10n.

ASSEMBLYMAN MILLER: I think it is important to note also,
' Wayne, that in the letter of August 5, signed by Falcone, we
inadvertently omitted the following requ1red work from Bid Item #72.
It included furnlshlng and 1nstalllng angle irons, complete with
expansion anchors, and this is what we have had the problem with. This
is why the job wasn't getting done for that particular item. |

S So, even if this man had gotten a contracﬁ, we would probably
have had the same problem as far as the delay in getting this. job done
was concerned. ‘ | .

' ASSEMBLYMAN»FOY: 'My question then for the Department is, do
you contemplate establishing a procedure so that someone who has caused
all of these problems-- For example, there wére literally dozens, if
not a hundred, man-hours involved in having to go thfough all of this.
1 mean; it was time and expense for the Department to have to make all
- of these adjustments in the process, and this guy gets off‘scot—free,
~ with no penalty. He is able to take advantage of what is apparently a
loophole. This really should not héppen again. Someone should not be
able to have it both ways, so to speak, which he did. Theoretically,'"

he was in a position, if he wanted to be in a position, to say, "Okay,
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: I'Will‘oome-up with the extra money,“ because:really, if‘helhad'a'SE
m11110n capac1ty, he could go to his bank and say,'"I need you to up .
‘my 11ne $185 oo for me to get thls $1.4 million contract," if he -
,freally wanted the contract. Then you would have been satisfied. If he
' had the add1t10na1 line of- cred1t, you would have been obllged to give
: b1t to h1m 1f he really wanted 1t He dldn't really want- 1t, so he was
-Aable to say, "Nell sorry, I'm doing" a lot better, but no line of'

S credlt ‘no Form FC- 26,9 or whatever it is.

o So, ‘he took advantage of it, “and you are really not in a
position, under, your, exlstlng authority, to impose any kind of
"penaltles for the 1nconven1ence ‘he caused, for the expense he caused
- the Department, or for the delay that was caused with' respect to the ‘
progect.A It is a remedlless situation from the point of view of the
" State and the taxpayers. My strong. adv1ce would be to promulgate
a regulatlon so that this does not happen again. LA
| " COMMISSIONER BODMAN: 1 agree . with you, Mr. Foy. This is
certalhly a‘unique circumstance. 1 think you are absolutely right. I
‘i_ think. your 7suggestion. of what “happened is aaccurate, ‘and we should
‘reYlsit‘this issue’to‘see if there is some remedy we can come up with
'that would prevent it from happenlng in the future. o _ «
, ‘ASSEMBLYMAN FOY: [ Then, to add 1nsult to 1n3ury, to compoundv
'kthe problem from a lot of perspectlves, because of, shall we say, the
,;h1gh proflle of the next lowest bldder--’ 1 mean, if the next -lowest
fﬁbldder had been Joe Sm1th-—v o ' ‘ ‘ '
' ASSEMBLYMAN MILLER: Or Tom Foy. . =
ASSEMBL YMAN FOY: --or Tom Foy, it wouldn't have been quite
" as glarlng a situation. Unfortunately,v the next lowest bidder has
Eother problems with whlch we have some'concern, which makes_itveven
‘more. of a situation that'causes questions 'to be raised, ‘youv‘ know,
through no one's fault, but that is Just a fact of life. He Was in
second - place, moved up. to- first place, and there _were ‘a lot of
"questlons involved with respect to that. _ L I

ASSEMBLYMAN BRYANT Does anyone have any other comments ‘with

- respect to the flrst b1dder7
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ASSEMBLYMAN FOY: Well, one question. Do we need a law, or
are you going to-- I don't want to pass any more bills if we don't'
have to. Are you going to do somethlng about this?

COMMISSIONER BODMAN: Let us look at the issue and-- v

‘ _ASSEMBLYMAN FOY: To see if you have regulatory author1ty and -
to do something. ' ‘ o ‘

COMMISSIONER BODMAN: —we will get back to you. ,

ASSEMBL YMAN BRYANT: May we request that you get back to us
in 30 days or 60 days? Is that pressuring, or what dovyou need?
COMMISSIONER BODMAN: I think 60 days would be appropriate,
Mr. Chalrman. - - ' e | SR
| ASSEMBL YMAN BRYANT" All right. In 60 days you‘will give us
your opinion one way or the other. '

COMMISSIONER BODMAN: Will do.

ASSEMBLYMAN MILLER: May I sign as cosponsor? Are yoﬁ |
sponsoring--  It depends on what happens on November 5. .

ASSEMBLYMAN BRYANT: We are feally not 1ooking to go into a
law. T think what we are trying to say is, it would be much better if
they could do it by regulation. _ t

- ASSEMBLYMAN FOY: I think if you were able to say in your bid
documents or in your contracts,that there would be a penalty for a bid
in which a unilateral mistake exists -- where the Department would have
to incur extra expense and things like that-- You could make treblé
damages, three times the estimated departmental cost. If it cost you
$10,000, it would cost them $30,000 in their. forfeiture. I think you
have the authority to do something like that; you would just have to
have youf legal staff develop an appropriatevinstfument or mechanism, .

- ASST. COMMISSIONER FREIDENRICH: Mr. Chairman, I do have a
copy of the standard specifications that govern all of our contracts.
In response to your quéstion about liquidated damages, for contracts
that are between $1 million and $2 million, the liquidated damages are
 $300.00 a day. For contraéts which are between $2 million and $5
million, the liquidated damages are $450.00 a day. ’
 ASSEMBLYMAN BRYANT: What triggers the liquidated damages?
ASST. COMMISSIONER FREIDENRICH: Pardon me?
ASSEMBLYMAN BRYANT: What triggers the liquidated damages?
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ASST COMMISSIDNER FREIDENRICH- The fallure to complete the:
‘proJect within the adjusted completion date. 1 say "adJustedﬂ because
there is an original completion date, and then there is a whole series

of things that could happen which, under the specifications, permit:

" extensions of time.. So, it is the original completion date, plus any.

_extensions of time which develop an adjusted completion . date{"Failure’,
to complete the work by that adJusted completlon date trlggers the
11qu1dated damages. , . ‘ : r
ASSEMBLYMAN'BRYANT: How do we arrive at adjusted compietion :
dates? - : | | ' -V‘, e
1 ASST COMMISSIONER FREIDENRICH._ Well there are--,’< o
_ASSEMBLYMAN BRYANT: I'm asking, who makes the determ1nat10n7
ASST. COMMISSIONER FREIDENRICH: Pardon? ® .
ASSEMBLYMAN BRYANT: Who makes the determination?
ASST. COMMISSIONER FREIDENRICH- The determination is made by ‘
our constructlon superv151on staff. , : - S
ASSEMBLYMAN BRYANT: The Department makes .the determination?
ASST. COMMISSIONER. FREIDENRICH: Yes. That is not to: say-
that if the contractor belleves he has a right to an exten31on of time
- and the Department does not. agree, that he does not have further remedy :
to pursue that through the claims procedure. ' -
- ASSEMBLYMAN BRYANT: Is there any other 1nformatlon you would
-like to provide on the first issue? (negative response) Does anyone
on the panel have a question? ‘ N - " o
~ASSEMBLYMAN FOY: I have one_more question. One thing ‘1.
failed to ask you to provide information about .is, in the course of a
year, how many'contracts end up in litigation regarding issues such as,
- you know, requests for extensions of time that are’ denled orvthings
like that? 1Is there much litigation regardlng this? ‘
ASST.-COMMISSIONER_FREIDENRICH. There are contractor claims
;wetare‘inVOlved in -periodically. I am unable to tell you exactly how
~ many. Sometimes the litigation starts, and then our attorneysvand;the
attorneye"for the blitigant work with it and reach a settlement,
Sometimes it goes all the way to the end. Then if either party isn't
‘satisﬁied, they seek further remedy in a higher-court. So,’you know,

there is something going on--
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| ~ ASSEMBLYMAN FOY: All right. But in terms of 100 contracts
. let in the course of a year, what percentage would you say -- 5%, 10%
e are troublesome in that sense? ' - S .
ASST. COMMISSIONER FREIDENRICH-' My guess would be it is a
~very low percentage, Assemblyman., I he51tate to try'to guess just what

it is. o o »V ; , B AR
| ASSEMBLYMAN MILLER Mr. Chalrman, before we leave thls stage
of it, are we satlsfled, as a Commlttee, that the actlons taken by DDT,
~up to this particular point in awardlng this contract, were done,
without questlon, accordlng to rules and regulatlons, and that there 1s
no fault here on anyone s part? What I'm saying is-- ’

ASSEMBLYMAN FOY: I wasn't trying to place fault.

ASSEMBLYMAN MILLER: No, no, I am not saying that, Tom. I'm
just saying I would like to clean up this:phase of it before we get to
the next phase of it. Personally, I am satisfied-that--

ASSEMBLYMAN FOY: I am satlsfled that the. £omm1331oner has

been resp0n51ve ‘to our 1nqu1ry, but -1 am not satisfied that the

Department had suff1c1ent protectlon in place to prevent thls kind of
thing from occurring. I thlnk that is-- '

ASSEMBLYMAN MILLER: Well, we've asked for that. Then again,
as the Commissioner stated, this is a very unique s1tuat10n. It has
probably never happened before. What I'm saying is; up to thlsv
~ particular p01nt, there is a $135,000‘difference. I'm satlsfled.that

‘they did not have the discretionafy power to do anything about that.
I'm satisfied that the low bidder did not come in with the necessary
paperwprk to allow them to consider the low bidder, so i am satisfied
that the bid was handled in a proper fashion at this particular point.
, Now, if there is somethlng else from thls polnt on that we
haven't gone into yet-- . But, up until this point, is -anyone.
dissatisfied with the behavior or the sctions of DOT? o

ASSEMBLYMAN BRYANT: Let me explain this. SinCebthe‘Deputy
Attorney General cannot be present because the request didn't go to the“
Attorney General, I am not satisfied at this point. I am not satisfied
because the regulations say you cannot make inquiries. I don't see

“anything in the regulations which prohibits that.
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- ASSEMBLYMAN MILLER: I don't knoWQ Do you have somethlng in’

the regulatlon that would prohlblt you from u51ng your dlscretlon in -

allowlng the $135 000 to stand aside, or set aslde, to overlook it and

go along with it because you made a phone call7 ' o
ASSEMBLYMAN BRYANT" It was not a phone ca11.~ I'm saying

he asked it from the partlcular 1nd1v1dua1., There is nothlng in. the

fregulatlon which proh1b1ts the Department from asklng the actual publlc,v"
* contractor for information. ' = '

. “ASSEMBLYMAN MILLER: Wel’l,:‘ I think he hasv asked that “hesn't
~he? He has asked the concrete outfit to furnlsh that, and they sald,~yf
» in effect that they wouldn't do. it. ; _ ‘ PR
N ASSEMBLYMAN BRYANT:  Let me glve you an example. CIf, din .
fact, one - of their contracts was-- 1 am a sol1c1tor,;and.this isvr
public record. - If thevDepartment.calied’and asked us, between August_S
-- whenever the'bids were taken -- and August 12, "Have‘you madejany
‘pay-downs on that contract7" we would have prov1ded that 1nformat10n in
'wr1t1ng . :
ASSEMBLYMAN MILLER° But they asked--ft

ASSEMBLYMAN BRYANT',' No,. . they asked to fund the- contract,

saying,t“We have 1nformat10n in our posse531on as the Department ‘of

Transpdrtation.“ There is nothlng in the regulatlon which prohlbltsy

'athem from asklng the actual persons w1th ‘whom they are do1ng bu31ness~

for information, espe01ally a public contractor. The blggest part of ,

thls public contract was the New York/New Jersey Port Authorlty. S
' ASSEMBLYMAN MILLER: Then let's ask them that. Do you have
that right? Do you have the right by regulation, or otherwise, to go
v,,to the; New ‘York/New Jersey Port Authority ~and _say, "How does Mr.
'*Contract X deal? How far down is he on his commitmeht’ wa‘much has
"he been’relieved’of‘his'bonding7“ Do you have. the right to do that and
to accept that -= to accept whatever you find out as a basis for glv1ng

the man the contract even ‘though he is $135 000 short7" ,

| ASST. CDMMISSIDNER FREIDENRICH; - We certalnly can ask any
_‘ pub11c agency for any information we seek. There is good cooperatlon_
o amongst - the agencles. To the best of my knowledge, we did exactly what

our regulations require. I think, as has been pointed out here on

24




séveral occasions, what occurred in this particular situation'was‘a
unique occurrence. Based on that uniqUe,occurrence, the Commissioner
has just indicated that he will have all of our regulations examined to
see what we need to'do to preclude such a situation from occurring
again. With- that direction from the Commlss1oner, we will reexamlne
it, and we ‘will talk to our counsel. - S s N
- ASSEMBLYMAN MILLER: That is not what I am dr1v1ng at Jack.
What I am driving at is this: Let's take this case. You went. to the
Authdrity and you said, "How does this contractor sténd? He has done
.$1 million worth of work on his $2 million commitment." Now, you know
this; you have been told this. Does that give you the authority then
to come back to the contractor and say, “We are going to award this to
you because even though you didn‘t give us this information, you do
have enough residual. You didnft‘give us this information; we found
this out from the Port Authority." Now, you are going to award this,
even though they didn't give it to you. Do‘you have the authority to
by4pass'the regulations because they didn't put it in black and white
but you got it from someone else? ,

ASST. COMMISSIONER FREIDENRICH: - Not in my opinion,
Assemblyman. : .
' ASSEMBLYMAN MILLER: Okay, that's what I'm saying.

ASSEMBLYMAN FOY: I'm operating under the assumption that
there were only two instruments that would satisfy your requeét for
'flnanc1al capabilities. 1Is that correct? One was the additional line
of credlt which is an actual commercial instrument. The second was
the completion of a form which you would review and then either aécept
.or reject. Those are the only two things that you could have done, as:
.1 understand it. - ‘ ‘

ASST. COMMISSIONER FREIDENRICH: That is correct.

ASSEMBLYMAN FOY: I think that is what the ‘representation
was, . | _ _ . _ |
COMMISSIONER BODMAN: ~ Under the present regulationé, it is my
understanding, =Assemblyman Foy, that it is incumbent upon the
contractor to satisfy us, and not some other publlc body they may be-—
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‘ ASSEMBLYMAN FOY: Right. - He “is only ‘allowed-'to‘ use two
.thlngs to satisfy you: a line of credit, which comes from a bank,_or a
~ lender, or what have you, or completlng the form and hav1ng this form
satlsfy someone ‘who reviews it in the Department. -

_ ~ The one concern 1 have 'is, under. normal c1rcumstances -1
acknowledge that this is an abnormal ‘gituation -- “wouldn't there have
- been an actlon on the part of ‘the Department to move : agalnst his b1d'
bond if he falled to execute his contract? _ S

ASST CUMMISSIONER FREIDENRICH 1 think herevagain*We have
had situations in the past where contractors, after theyahave submitted
a bid, have directed our attention to the fact that they ‘made an
' error. When that happens, we have a hearlng to determlne the nature of

,fthaE error and, with adv1ce of counsel, there have been ‘situations

where based on the nature of the error, we have said, "Yes, it would be
unconsc;onablevto try to have the contractor perform the work of the
'cOntract4on.the basis of that error.” There have been other-cases,
II‘believe I'nentioned there is one under review by a court'right now,
where after we had the hearing, we determined that the ‘contractor
- should not be rel1eved of his obligatien to perform._rwe so,advised'
h1m, and he has appealed that to a court. :
ASSEMBLYMAN FOY Do ‘you then proceed agalnst his bond when

you say, "Dkay you . are supposed to execute the contract by thus and
ff‘such ‘a date. We do not accept your reasonlng as to the apparent
unilateral'nistake., Ib.1s 1nsuff1c1ent; you must proceed." Do you
then move agalnst his bid bond? o ' ;

: ASST COMMISSIONER FREIDENRICH- We would. Of course, while
it_is before a court of proper Jurlsdlctlon, youvkhow--

1>ASSEMBLYMAN FOY: There is a stay on that.

:‘ASST COMMISSIONER FREIDENRICH- Yes.

ASSEMBLYMAN MILLER: . Then what -we are saying here 1s, as long

‘as those are the only two documents, the only two ways they can accept
the bld, then there isn't anything else that I see’ here, up to this
partlcular p01nt, that they can do to change the situation around in

. making this award. All I am saying to you is--
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- ASSEMBLYMAN FOYi Well, Ivthink you are correct. That is the

representation. There are only two things: they could accept. He

 wouldn't glve them either.

ASSEMBLYMAN MILLER: All I'm saying is--

ASSEMBLYMAN BRYANT: You two agree, but I- dlsagree unt11 I

can talk to the Attorney General.v'_- : : :

ASSEMBLYMAN MILLER: You're the Chalrman and you control it,
so we have to agree. Okay, fine. E » :
‘ ~ ASSEMBLYMAN BRYANT: No I‘am not saying you have to agree.
I'm saying you can disagree. But you are in a gray area where you have
'a person who does not want the contract. ‘

ASSEMBLYMAN MILLER: I don't see ény gray area.

ASSEMBLYMAN BRYANT:. The reason I say a gray area is because
they d1d submlt some 1nformat10n. e ’

ASSEMBLYMAN MILLER: 1It's black and white. ‘

ASSEMBLYMAN BRYANT: No, no, you have;the information before
‘'you. They submit it to all the people with wﬁom they have éontracts.
That is how you learn their rating and stuff. " They also submitted that
they had reduced it. I'm saying, and I don't know what the Attorney
General would say-- The Attorney General, looking at that, could tell
.-me that we have the right to allow those places with pUbllC contracts
to find out whether, in fact their representatlon that they reduced 1t
is correct, and to hold them into our contract.

ASSEMBLYMAN FOY: I think we still need to talk to the
~ Attorney General. o : '

ASSEMBL YMAN BRYANT: There is not a regulation that says you
cannot do that. So, it is a very gray area. That is why I say I'am
not convinced. I'm not saying it is the Departmeht; I'm saying their
'représentatioh-f Now you don't know Qhether or not you want to hold a
person in. o . ' :
 ASSEMBLYMAN MILLER: Let's take it a step further. Let's
assume »they‘ have the authority to do it, okay, or they make an
exception in this case and do it because of the difference.

ASSEMBLYMAN BRYANT: Because of the circumstances of what is

involved.
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ASSEMBLYMAN MILLER' ‘Okay, let's say they do thls, and all ofl
a sudden they f1nd that the outfit goes bankrupt or some other such
~ thing. Then, is the investigation going to be, "Why did we’ award this
‘thing?" when you. are going contrary to the pract1ce of what we have
been doing all these years, and you made one. exceptwn" 1 don't care
dwhat the Attorney General says as to what they have.-lThese are the
 rules. | ' ‘ . SN .' SR
| 'ASSEMBL YMAN BRYANT; You would end up. hav1ng the performance '

-~ bonds and those thlngs to protect the Department?

’ ASSEMBLYMAN MILLER: Sure. It would stlll be,'“Why d1d you
do it? They went bankrupt."” Now you have to go back out to’ bid to
complete the thing, and it will probably cost you more than your bond
"coverageobecausevthey know they've got you, that you are.go;ng to pick
up someone else's work. | ; ‘ S

o ASSEMBLYMAN BRYANT*‘ You're asklng me to be satisfied when I
don't have certain 1nformat10n. What you don't understand is, I won't
be satisfied until I explore that with the Attorney General s offlce.

ASSEMBLYMAN MILLER: Well, lots of luck. o v
- ASSEMBLYMAN FOY:. The other curiosity here is, you “know, of
"all the thlngs a quy leaves out of his bid, the thing that is ‘causing
‘the delay now is the anchors. That ‘begs the question for us. If the
guy had had it 1n, would he even have been able to obtaln thls material
in order to complete the job on t1me, or would the Department then have
given him an extended completion date because he couldn't get it? So,
you know,.ltfs a mess. , _
“ ASSEMBLYMAN BRYANT: Are there any further questions on this
- first particular point? ; .
| ASSEMBLYMAN MILLER: 1I'm satisfied to close this bart of it,
but go ahead. | ‘ | v' -
~ ASSEMBLYMAN FOY: As far as the Department goes, 1 am, but I
would still like to talk to the Attorney General. ’
- ASSEMBL YMAN BRYANT. ‘Okay.  Going 1nto the second part now,
we awarded the contract, through the procedures -- we have already
gotten to that point -- to Schiavone, the second lowest bidder. Maybe

the Commissioner can tell me how Schiavone became the bldder and what
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process was followed in terms of what I understand was ‘a"proposed_ :
-sUspension. It is important for the Committee to thersténd the whole
‘prOCesé.» | ’ o . o
COMMISSIONER - BODMAN: If I understand the question, Mr.
Chalrman, you would like to know how they became a bidder-- :

ASSEMBLYMAN BRYANT: Yes. At some point in time, there was

» CUMMISSIONER BUDMAN --on the specific contract, or would
‘ you 11ke to know the more generic question of why they contlnued to
bid? _ o '

ASSEMBLYMAN BRYANT: There was a pfoposed suépension by your
predecessor.' ’ o ' '

COMMISSIONER BODMAN: That is correct. |

ASSEMBLYMAN BRYANT: Okay. What I want to know is, what is a
“proposed suspension"? Maybe you better start out with the basics.

- COMMISSIONER BODMAN: A proposed suspension is just what its
name implies in the King's English. It is a suspension that is, in
fact, proposed. The Commissioner of‘DUT, in my understahding of the
powers of that office, has the right and authority to immediately:
suspend any contractor or proposéd bidder solely and only on- an
indictment. Clearly, I believe Mr. Sheridan had that very authority to
immediately suspend this contractor, based upon the indictmént that was
let by the New York authorities on September 24, 1984.° o

ASSEMBLYMAN BRYANT: Let me ask a question because everydne
is getting technical with regulations. 1In the regulationé,'as I review
them, there is no such thing'as a proposed suspension. There is either
suspension or not . Maybe you can identify where the proposed
suspension is in the‘regulations, since we don't want td go by the
letter of what-- - o .
 ‘ COMMISSIONER BODMAN: I am familiar with the regulationé, and
I am familiar with certain court cases that, in so many words -- and I
am not an attorney -- said that thé opportunity should be available for
a contractor who is proposed to be-- ‘

ASSEMBLYMAN BRYANT: I think the court cases‘say'that the

person who has been suspended must have an oppdrtunity to be reviewed.
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‘i—bwhaﬁ l'-am” trylng: to ‘get at first, since we are ‘all ‘dealing 'with |
“ “the foundation of regulations, is, wherehinfthe*regulations,is.there,
~authority for proposed suspension as opposed to suspension? It is my.

' understanding -- ~and I read the. regulationS‘-é‘that the régulatiOns do

' fk9ﬂnot talk- about suspens1on. Maybe someone can tell “me where the‘

’1proposed suspens1on ‘is 1n the regulatlons, as opposed to an actual
“f_fsuspen31on.

dec131on to issue this proposed ‘suspension, and 1nv1te the contractor

- to come in and "explaln away the cr1m1nal charges,” wh1ch 1 belleve is

B con31stent w1th appropr1ate case law. I belleve he did so based on the

"advxce of counsel at the tlme.. I should remlnd the Commlttee that I

iwas not the Comm1331oner, and 1 d1d not make that decision.

ASSEMBLYMAN BRYANT: Dkay. Since there is a proposeds

'vsuspen31on, I have to get back" to understanding that in my mind. If it

" is not 1n the‘regulatlons, then someone needs to explain to me what it

©-18. Lo . L
. COMMISSIONER BODMAN: What -- I'm sorry?
, ASSEMBLYMAN’BRYANTé» What is a proposed suspension?
'COMMISSIONER BODMAN' Well, I can certalnly read you a. letter
_:from Mr. Sheridan, whlch perhaps, 1n thls 1nstance, would demonstrate
. that. It waslzdated October: 18, 1984, and was addressed to Mr.

- Joseph DiCarolis,’who‘l believe isAPresidenE of Schiavone Construct ion

Company. It~ says:' ~ "Please take notice that there has been. a

" development subsequentsto.the’classification of Schiavone Construction
Company to bid on New Jersey  Department of Transportation projects,
- namely, the 1nd1ctment of Schlavone Construction Company and" a .number

of its off1cers and employees in’ “the Supreme Court of the State of New

| '{fYork, Indlotment No.~3571-4548284. The 1nd1ctment charges Schiavone

7Constructidn'Company and the named individuals, with one count of grand
,larceny in the second degree, - 125 counts of falsifying bu31ness records
in the flrst degree, and 11 counts of offerlng a false instrument for

flllng 1n the first degree.
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"This development may affect the responeibility of Schiavone
Construction Company to do business with the State of New Jersey.
Accordingly, you are hereby notified that I am considering the

suspension of the classification of Schiavone Construction Company, in

_sccordance with N.J.A.C, 16:65-8.1, et seq.. Said suspension may also

be applied to the classification of - anyf-affiliétesr of Schiavone

Constructlon Company." ' - : _

ASSEMBLYMAN BRYANT' Would you please read that regulation

again? '
| COMMISSIONER BODMAN: It's N.J.A.C. 16:65-8.1.

_ "You are . also advised that the suspen51on I am considering
may apply to bidding on all DUT and State Aid contracts, and may also
preclude Schiavone from serv1ng as a subcontractor and from supplylng
materials for NJDOT and State Aid projects, pendlng the completlon of
the legal proceedings in the indictment.

_ -"You are further notified that_an»opdortunity for a hearing
or to supply a written explanation by way of affidavits and supporting
documents, will be granted, provided, however, that a request for an
~opportunity to be heard is made in writing within 10 days of the
receipt thereof." : | |

Again, I am reminding the Committee that I was not
Commissioner at the tlme that such a hearing, in fact, took: place. I
believe they responded. A similar letter, by the way, was sent to Mr.
DiCarolis by Mr. Premo, Execdtive‘Director of New Jersey Transit. Mr.
Premo's letter, dated October 18, 1984, said essentially the same
thing. On October 24, 1984, a Mr. Geiser replied on Schiavone's behalf
to both DOT and NJT, essentially requesting a hearing. I understand a
hearing took place on November 15 for both DOT and NJT, and on November
‘ 27, a request for a hearing in a contested matter was filed with the
Ufflce of Administrative Law by Mr. Sheridan.

ASSEMBLYMAN BRYANT: It is my understandlng that under this
proposed-- They were not suspended then?

COMMISSIONER BODMAN: They were not. o

ASSEMBLYMAN BRYANT: They were proposed for suspension?

COMMISSIONER BODMAN: That's correct.
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ASSEMBLYMAN BRYANT: You're telling me at this point in time
that N.J.A.C. 16:65-8, 1-- e , o
COMMISSIONER BODMAN: I was reading 'to vyou' from Mr.

- Sheridan's letter to Mr. DiCarolis. 'That is the statute he made

o reference to in his letter.

'ASSEMBLYMAN BRYANT: I guess my question is  for - the
Department, because the Department is, from my understandlng of the:
~ first part of this - hearlng, the str1ct constructlonlst in terms of5A
1vregulat10ns. Is the proposed suspen31on in the regulatlons, or are
people suspended under that? 1 am trylng to flgure out how you trlgger.
~'a hearing. S _ . - :
| . ASSEMBLYMAN MILLER: He just answered that.

' ASSEMBLYMAN HARDWICK: By that statute. -
ASSEMBLYMAN BRYANT: Let's take a three-minute break.

(RECESS)

AFTER RECESS

: * ASSEMBLYMAN BRYANT: Everyone is back and we are ready to
- proceed. WevaIIed dut the regulations; they were_codified, I guese,
in-16:44. . V )

"ASSEMBLYMAN FOY: - Is that the year or the citation?

VASSEMBLYMAN BRYANT: That's the citation, 16:44-8 on.

I recognize, Commissioner, that you were not there at the
time, but I guess there were Department people there at the time. In
;rev1ew1ng the regulatlons for su5pension, there is no -proposed
ffsuspen51on. ‘There is suspension; then you have 10 days to do whatever

) you have to do according to the procedures under 16:44- -8.7. I,guess

omy only inquiry ise- We belabor the' fact that we follow the

regulatlons to a "T, " but I don't understand how we do a proposed v
suspension. First, there is the actual suspension, and then they allow
a hearlng accordlng to the regulations.: When does the Department
choose to follow the regulat ions, and when does the Department decide

it is 901ng to make a- dev1at10n7
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COMMISSIONER BODMAN: ‘Well, I can ‘only say that 1tlls my
_understandlng, Mr. Chalrman, that the then Comm1551oner, Mr. Sheridan,
‘consulted with the approprlate Deputy Attorneys General who represent'
the Department, and was advised that this proposed suspen31on was a
_ proper and just way to proceed. Again, I was not there, but that is
what my departmental people have told me took place back in October,
1984. : L : , v
- ASSEMBL YMAN BRYANT: Okay. So ue askfthe Attorney General
when we want to do one thing. But_my.question is in terms of why we
didn't ask the Attorney General why we had the ability, pessibly the
regulations didnlt,preclude‘us,'and getting certain information-- It
seems to me we selectively ask the Attorney General to give us
information. The procedure is clear. |
| COMMISSIONER BODMAN: We selectively ask--

, ASSEMBLYMAN HARDWICK: Well, youvalways'do that, Assemblyman
Bryant. You don't ask him every time you Want to move y0urvlittle
finger. You ask when you think you need guidance. - There is notningA |
unusual about that. . # '

ASSEMBLYMAN BRYANT: It is my bunderstanding from the
Department that the Attorney General says these regulations do not have
to be complied with. ‘

ASSEMBLYMAN MILLER:  No, he is not saying that; come on,

Wayne. A
ASSEMBLYMAN BRYANT: ' I'm asking the question because I don't
know. o o
ASSEMBLYMAN FOY: 1 have a more germane question. ,
~ ASSEMBLYMAN HARDWICK: Have you read the regulation,' Mr.
Bryant? o

ASSEMBLYMAN BRYANT: On suspension, that is what we are

talking about, yes, I have. There is a difference between--

- ASSEMBLYMAN HARDWICK: Because it refers to the fact that the
- discretion of the Commissioner of Transportation shall be rendered in t
the best interest of the State. How did they deviate from the

reqgulation? I don't follow you.
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~lgave 10 days.

, ASSEMBLYMAN BRYANT°f Because the regulatlon requ1res that youf
suspend and then you glve 10 days._ What he is telllng me-- The

present Commissioner 1s saylng that the former Comm1351oner never

, suspended them' therefore, they were allowed to contlnue to do work.»
u~_So, it never trlggered the 10 -days, because the regulatlon requ1res
: suspenslon prlor to one hav1ng a hear1ng. ' :

 ASSEMBLYMAN MILLER: He didn't say that. | He_'pfqpose,d and

' ASSEMBLYMAN HARDWICK° Before gather1ng the 1nformat10n to

v:determlne whether ‘or not he should suspend°

: ASSEMBLYMAN BRYANT' That is what the regulatlons read at'

16: 44-8 7. He can suspend on the ba51s of an 1ndlctment, or whatever.

" There are numerous-- R ' ‘

. ASSEMBLYMAN HARDWICK' But it also says -- 16: 44~ 8. 6 - thath A

'it should be made at the dlscretlon _of the Commlss1oner of
_ Vk.Transportatlon, and of the Attorney General, and shall be rendered in
"v,‘the best interest of. the State. , '

~ ASSEMBLYMAN BRYANT: I am not d1sagree1ng "I am not saying

he  should haye suspended. The issue is not whether he should have
suspended‘or not.1=Whet l’mvsay1ng rs,bthere 'is no regulatlon_forua'

proposed suspension. -'Either;yOU take affirmative action to suspend,
and then trigger-- _' ' o

ASSEMBLYMAN HARDWICK Now, wait a minute. It says,"

'"Suspen31on should not be based upon a unsupported accusatlon, but upon-k

' adequate ev1dence that cause. exlsts or upon evidence adequate to create

a reasonable suspicion that cause exlsts."» How do you know -- if you

~ don't conduct a hearlng, or a due process of one kind or another --
whether or ~not the best 1nterest of the State is belng served by
‘ suspendlng a b1dder7 ) I ' -

ASSEMBLYMAN BRYANT: Because in one of the-- Let me see.

An  indictment in itself is grounds ‘for suspension ‘under . the

'regulatlons.»

ASSEMBLYMAN HARDWICK: ~ Grounds, but at the discretion of the

Commissioner of Transportatlon.
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» ASSEMBLYMAN BRYANT: .ProéedUrally, you donit have a hearing
“unless you‘_have a suspension. What I am saying is, theré is no-
proposed suspension in the regulations. : | o
ASSEMBLYMAN HARDWICK: Did you criticize the hearing at that
time? If it was wrong, did you criticize the previous Commissioner at
' that time? . B T
ASSEMBLYMAN BRYANT: Well, what happened was, we asked for a
letter, through Légiélative Services, as to how the person got to that
poiht, and we never received it. So, I couldn't criticize. I didn't
. know. . o | V , v |
ASSEMBLYMAN HARDWICK: Do you mean Commissibner Sheridan? At
that time you asked for a letter? | | |
| ASSEMBLYMAN BRYANT: We asked for a letter explaining that,
and we never got it. o ‘ ’ f ’
- ASSEMBLYMAN HARDWICK: Commissioner Sheridan? You asked
back at that time -- October, 19847 ,
'ASSEMBLYMAN BRYANT: I don't know whether we asked in 1984.
'ASSEMBLYMAN FOY: I don't know what the relevancy of all of
‘this is. What concerns me-- o : ‘ -
’ ASSEMBLYMAN HARDWICK: I agree, Mr. Foy; I don't know what
the relevancy is either. : o o
‘ASSEMBLYMAN BRYANT: I just want it on the retord>that'£h¢re
is no ﬁropoéed suspension under the regulations.
ASSEMBLYMAN HARDWICK: Wasn't the final line the same thing?
- COMMISSIONER  BODMAN: 1 suggest that it was a legal
interpretation. 1 believe the counsel to the Department provided that
~ option to the then Cdmmissioner; o L
ASSEMBLYMAN FOY: That's right. What I would like to say is,
I'm certain the Department must have maintained a file dn~the thle
issue of the proposed suspension of Schiavone Construction; the
_Administrative Law Judge's hearing, and the subsequent action by the
Commissioners. I assume neither you nor Commissioner Sheridan écted
independently of advice from the Attorney General's office, that you
_ solicited and received advice as to how to act. If that advice was put

in writing, which it should have been, rather than just making some
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fphone calls and someone . saylng, "Yes, go ahead Comm1351oner, do what .
'you want," I assume there are some memos that conflrm this transact;on

~ and the advice to both Commissioner Sherldan and yourself v
What I would. llke to have supplled by the- Comm1331oner is the

‘record of thls transactlon in terms of the adv1ce of the Attorney
General or‘hls de31gnate, the Deputy»Attorney General-ass1gned.to the
particular caSer"what-Ivfind troublesome is, you know, it is'another:
t'oneﬁof theSe'left-hand/right-hand situations. Here we have the. Deputy

. Attorney General going in and arguing all ‘about why Schlavone should be

suspended before the Admlnlstratlve Law Judge, and st the same time he-
is obllged to. prov1de advice as to how. to proceed subsequent to that',h
' dec131on being recelved.‘_ o
~ So I am really concerned about the act1v1t1es of the Attorney
- General's office in relatlonshlp to the Department what their advice
'was regardlng this matter, and what procedures they followed. You
know, in a technical readlng of this regulation, there is no such thlng
as a proposed suspen51on.. You suspend, and then you give them the
opportunity to have a hearing. So- it is somewhat of an aberration.
There may well be' a basis for it somewhere else, in the ultimate }
dlscretlonary authorlty of the Commissioner, or there may be some other -
part of the administrative code that provides 1t.v I just want to know
who told John Sherldan to do 1t and what was the basis of their
author1ty for telllng him to do it. 3

: _ We can't seem to flnd it in the ex1st1ng regulatlon.' I'm
sure there is a memo that covers it. - If _you can provide that
' information,ll think-it‘will be useful. '

ASSEMBLYMAN BRYANT: The Committee requested that.

ASSEMBL YMAN  MILLER: Mr. Chairman, whether the word
ﬁproposed":is in there or not, wasn't the final line the same? . wasn't
the final result the same? . ‘ o

ASSEMBLYMAN BRYANT: No. o _

ASSEMBLYMAN FOY:  Because of the unusual nature of. the
situation-- 1 mean, if this is the only time it has ever been done in
the history of the Department, it would raise serlous questions in my

mind ‘as to its propriety. Why are we doing it to this individual? =
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 ASSEMBLYMAN MILLER: Let's make the assumption, Tom, that
they ‘left the word "proposed" out. = You ha&é;been suspended and you
have 10 days to answer. All right?

ASSEMBLYMAN FOY: Right.

* ASSEMBLYMAN MILLER:  Within the 10 days, you send a lette:
that you want a hearing. , ' :

ASSEMBLYMAN FOY: Substitutively the'net effect is the same;
there is no question about it. ' ‘

' . ASSEMBLYMAN MILLER: That's right, the same thing. So the

- word "proposed" doesn't mean a damned thlng.. '
g ASSEMBLYMAN FOY: Well, it does if it is a deviation that was
afforded only to this-- , , o '

ASSEMBLYMAN MILLER: What is the deviation? _

ASSEMBLYMAN FOY: The fact -thaththere was a proposed
suspen31on, not an actual suspension. 'w'é‘

ASSEMBLYMAN MILLER: The word "proposed "

ASSEMBLYMAN FOYV: Right; that is a concern to me.

ASSEMBLYMAN MILLER: The word "proposed° At the end of the
10 days if they had said the man was suspended, it would have been
effective as of that particular point in time. If they had suspended
the man first, and then had the hearing at the:end of 10 days, if the
_man wasn't suspended, he would be back in. s ‘

ASSEMBLYMAN FOY: If they did that they would have been
following the regulation that has been followed™ and undeviated from
‘throughout the history’of the Department. Suddenly we have a situation
in which the Commissioner takes an unusual action. He obviously had a
basis for taking that action, and I want to know what the basis was.

- ASSEMBLYMAN  HARDWICK: Mr. - Foy,..the basis is in the
regulation, which simply says-- Let me read it one more time; maybe
you don't have a copy of it: "The - existence of any cause for
suspension shall not require that a suspension be imposed, and a
decision to suspehd shall be made at the discretion of the Commissioner R
of Transportatlon, and of the Attorney Gemeral, and shall be rendered
in the best interest of the State. Suspension shall not be based upon

unsupported accusation, but upon adequate evidence that cause exists or
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~upon evidence adequate to create a reasonable suspicion that cause
exists." : . - - . o }
It seéms to me very clearIY'thét Mr. Sheridan said, "You
" know, I think maybe we ought to suspend thése people. .Let'S'have a
' _hearing and fihd out ." SubSequently,>as you know, it QAS turned over
to ‘the Administrative Law Judgezfor a‘rulihj. You have not yet'given
‘ Comm1ss1oner Bodman a chance to say what happened and what directions
" came back from the Administrative Law Judge. 1 think Mr. Sher1dan»
acted very properly to gather the evidence and use h;svdlscretlon to
suspend the bidder should the evidence warrant suspending him,.éhd'he
apparently turned it over -- and maybe Commissioner Bodman w111 explaln
-- to the Administrative Law Judge to render a decision. ,
: ASSEMBLYMAN FOY: That's wonderful. I'm glad you-- i
ASSEMBL YMAN HARDWICK. What could be more in keeping with the
regulation? - ”
ASSEMBLYMAN FOY: I'm thrilled that  you think - the
Comm1331oner acted properly. I'didn't say that hebactédvimpropérly.'
All I want to find out is who he got his legal advice from, and what
- that legal advice was.  What was thé predicate for taking this
different type of action? _
ASSEMBLYMAN HARDWICK: What's different? N v
ASSEMBLYMAN FOY: The fact that it was an unusual procedure
- proposed suspension. o o : '
ASSEMBLYMAN HARDWICK: What's different?
'ASSEMBLYMAN MILLER: One word.
ASSEMBLYMAN FOY: The regulation does not provide for it.
ASSEMBLYMAN BRYANT: It doesn't provide for it;'and secondly,
theoretically-- . - ,
ASSEMBLYMAN HARDWICK: It doesn't prohibit it. Wherefdoeé it
prohlblt it? ' | " -
ASSEMBLYMAN FOV:  Let me ask you a question. Do you have
something to hide? Is there any reason you don't want the Commissioner
‘to supply this? ‘ - '
'ASSEMBLYMAN HARDWICK: Come on, Tom. We know what you are.
trylng to do. ‘ o ‘
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ASSEMBLYMAN FOY: Seriously, is thére!any»reéson you don't
~ want us to have‘thsse memos? ' " | o
ASSEMBLYMAN HARDWICK: This is one of your three political
hearings for the day. | Of course not. You are harassing the.
‘Department . | . R e
ASSEMBLYMAN FOY: Listen, I am not hoiding any hearings; 1 am
not the Chairman of any committee. ' o N _
ASSEMBLYMAN BRYANT: Hold it, gentlemen. Gentlemen-- |
-ASSEMBLYMAN FOY: I don't thlnk the Commissioner is ob;ectlng
to providing that. . v' o
-~ COMMISSIONER BODMAN. Mr. Chairman, I -will be happy to
prov1de-- - ‘,‘ |
ASSEMBLYMAN FOY: I don't think he needs'ybu to protect him.
_ COMMISSIONER BODMAN: Mr. Foy, please. 1 will be happy to
provide‘pertinent information. I should say that during my time as
| Comm1351oner and my deallng with this issue, to my knowledge -- and 1
will review my file -- I met with someone in the Attorney General's
office, whose name escapes me at the moment, but a senior pefson who
served above the normal DAGs that represent quriDepartment, for the
very simple reason that I was acting, in fact, in a judicial capacity,
as I believe is envisioned by the statute. I don't believe I had a
written expression from that individual. I had a meeting with her and
spoke of my concerns and my desires on how to proceed with this matter
ohce the Administrative Law Judge handed down his ruling.  But I do not
“know off the top of my head what type of written documeniation may be
in the file. However, I will be happy to supply it to you.

4 ASSEMBLYMAN FOY: All right. Let me flesh out what the real
'dlstlnctlon is so we can make this crystal clear. If there ‘is a
suspen31on order, notw1thstand1ng the fact that a person appeals the
order and says he wants a hearing, if the Commissioner suspends, it is
my understandlng that the person is then prohibited from bidding on
State work. Is that right, Mr. Freldenrlch?

ASST. COMMISSIONER FREIDENRICH: That is correct.
COMMISSIONER BODMAN: 1 believe that's true.

39




ASSEMBLYMAN FOY-' IF there is a- proposal to suspend, it IS~

‘not a suspen31on, and all dur1ng the t1me that that - person 1is fleshing o

out the reasons why' he shouldn't be suspended under thls proposed'
order, he can “then contlnue to bid on State work. That is the
fundamental d1fference about the word "proposed " It_kept'Schiayone.in L
,‘v business for -a long t1me, when he might have ‘been— o .
B ASSEMBLYMAN HARDNICK. Sure, so what’ Nhat is your pomt'7 ‘ :
ASSEMBLYMAN FOY: well, you know, that is a hlghly 1rregular‘u
:‘and unusual procedure. There must have been a basis for it. . T
| ASSEMBLYMAN HARDWICK° ‘What is 1rregular about it? =
ASSEMBLYMAN Foy: If Attorney General Klmmelman gave them;“
, some adv1ce, 1 would: 11ke to know what it was.' S
" ASSEMBLYMAN MILLER: I think the question d1d ‘they
-;f1n13h7 Were they d01ng any work at that partlcular t1me7
ASSEMBLYMAN FOY: Sure. The Governor signed an award for a
‘ contract before the Turnpike Authorlty. He got a $758, 000 contract.

~ ASSEMBLYMAN HARDWICK: Proposed suspen51on is presumably the -
perlod of t1me between ‘when -the thought occurs to you and when you do
1t. I mean,. what 1s so mysterious- about it? : '

ASSEMBLYMAN BRYANT: Not to belabor ‘the p01nt but we asked
the COmm1351oner 1f—- Oh, there is a definite. dlstlnctlon because the
regulatlon says if you -are suspended, then you ‘have no rlghts.
-Suspen31on does cut off rights. N

ASSEMBLYMAN HARDWICK: = You may suspend. , o .
ASSEMBLYMAN' BRYANT:*'_ Yes, it says you may “under certain
‘condltlons.» ) C ' o : ‘
© ASSEMBLYMAN HARDWICK: You may,

_ASSEMBLYMANkBRYANTi - And what it ba31ca11y does-- It is a
‘procedural issue, Mr.bHardwick.' , : |

| "_YASSEMBLYMAN,HARDWICK: 1 understand what you're saying.

: 'ASSEMBLYMAN BRYANT: A procedure'saying that if‘you request a
hear1ng, you have to do. certaln things before you get that hearing.
' _ ASSEMBLYMAN HARDWICK~ And the Comm1351oner chose to get his
facts before he suspended or d1d not suspend.
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ASSEMBLYMAN BRYANT:  The regulatibns do not dip into that.
-But he went to the Attorney General and I want to know what the
Attorney General's opinion was, ‘and how he got to that" p01nt when the
regulatlons do not provide 1t, just like when the others told me they
 cou1dn t do this because it wasn't in the regulatlons. :
ASSEMBL YMAN HARDWICK: You are a real constructlonlst. Okay .
v ASSEMBLYMAN BRYANT: I'm just -telling you-- You told me you
were a constitutional constructionist on the other-- What I'm saying
is, what's good for the goose is good for the gander. In other words,
if you do it Von one side and you are going to be strictly a
cohstructionist,Ayou have to do it on the other side. If you are going
‘tb be consistent, be consistently tonsistént°‘if you are going'to be

1ncon31stent be inconsistently 1ncon51stent.

ASSEMBLYMAN HARDWICK:  They were very consistent with the‘

regulaﬁions both times.
| ASSEMBLYMAN BRYANT: They were not, because the regulatlons
do not provide for that opportunity.

ASSEMBL YMAN HARDWICK: They don't prohibit it.

ASSEMBLYMAN FOY: See, if every other contractor--

ASSEMBLYMAN BRYANT: Do you agree with my other argument?
They dldn't-- A | :
ASSEMBLYMAN MILLER: It does allow discretion. - ‘

ASSEMBLYMAN BRYANT: Thank you. Let us now get through-- We
have a proposed sUspension, and the process that went on from there. 1
am going to ask you all to try not to' stop the Commissioner.
Commissioner, would" you like to give us something on that for about
five minutes to get us through it? Then people can ask questions.

» COMMISSIONER BODMAN: I'l1l try to give you the sequence of
events, Mr. Chairman, as I understand them. A hearingkapparently took
pléce on November 15 with Mr. Sheridan and officials from the Schiavone
Construction Company. '

ASSEMBLYMAN BRYANT: That was in 19847

'COMMISSIONER BODMAN: Excuse me?

ASSEMBLYMAN BRYANT: That was in 1984, just to keep the dates =
straight? '
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 COMMISSIONER BODMAN:  Yes, sir, 1984, ‘November, 1984. On

" November 27, 1984, a -request for a hearlng as a contested matter was

filed‘with the Offlce of Admlnlstratlve Law by poT. In March and -

April, 1985, hearlngs were held before Admlnlstratlve Law Judge -
>fMille:, I believe his ~name - was. On . July 2, the folce of

_ Administrative Law issued its ruling, fecommehding‘that ‘Schiavone not

| be forbidden tb continue to bid. '0n :Augu8t..20,.'I affirmed‘»thaF.'

~decision -- August 20, 1985. ' : L o L

That is a brief capsulization of the . sequence of events.
ASSEMBLYMAN BRYANT: Does anyone have any questlons?."
* ASSEMBLYMAN HARDWICK: . Sounds good to me.
~ ASSEMBLYMAN BRYANT: - Let me -ask a. couple of questlons to
start out . 'The,Attorney Geheral represented the Department in the'

‘ heafihg, 'Can you téli me Whaﬁ his position was on the hearing?
| COMMISSIONER BODMAN: His position was that they should be
suspended. o o - : -

| ASSEMBLYMAN BRYANT: On what basis? =

, COMMISSIONER BODMAN: I don't know,>sir. 1 was not present

before those hearings. ' o S o .

ASSEMBL YMAN BRYANT: No one from your,Department knows?
- COMMISSIONER BODMAN: Well; I'm sure it Qas based on the
indictment in New York. B o ‘
A VASSEMBLYMAN BRYANT: And, the Administrative Law.Judge came
back and‘said what they should be éllowed?»' ‘ ’

| © COMMISSIONER BODMAN: Yes, sir. o

ASSEMBL YMAN BRYANT: And you agreed with that decision?

COMMISSIONER BODMAN: I did. f o

ASSEMBLYMAN BRYANT: On the basis on which the Administrative
Law 3udge did? ‘ ' o “'. o

COMMISSIUNER BODMAN: . Yes, sir. I did take‘some exception in
my statement. | o

_ ASSEMBLYMAN BRYANT Could you tell me the foundation "upon

- which the‘Admlnlstratlve Law Judge rendered his decision? What was the

foundation, or the facts, or the basis for the decision?
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o COMMISSIONER BODMAN:  Well, there were a number of boints
leadihg from his ruling. I'11 QUdte it, if I may: "As 1 have
-~ indicated above, the evidence adduced by'Schiavone'Construction at the
instént hearing is strongly indicative of a fair afm s length business-
transactxon of benefit to both contractor and subcontractor.” _

1 think the Committee should understand that the nature of~
the 1nd1ctment, as I understand it, relates to whether or not Schiavone
Construction Company properly dealt with its responsibilities with
relation to a minority busineés enterprise goal -- with emphasis on the
word "goal" -- that was set by the Transit Aﬁthority bf’New'York at the
‘time, and further that the question of whether equipment that was
_ leased by Schiavone Construction Company to the subcontractbr in

~ question, one Joe Pell, was, in fact, an appropriate lease transaction

arrangement. Apparently what took place was that to meet its 10% goal,
‘Schiévone‘Construction Company utilized the equipment rental as part-
and parcei of ' that transaction. That‘ is .my somewhat brief
undershandlng. o | , |

~The Administrative Law Judge dealt with the follow1ng issuess
the equ1pment needed by Joe Pell to perform his subcontract was complex
and not easily obtainable§ Joe Pell did not own the necessary equipment
and could not readily obtain it from others; the terms of the lease
- agreement were fair and the rental éharge was based on fair market
value; the governmental'policy guidelines and regulations from 1978 to
 the present time have encouraged prime contractors to assist MBEs in

various ways, including.the leasing of equibment when necessary; and he

17 cites various memorandums and so forth to back up that that be the

Federal Highway Administration and other DOT position, and that New
Jersey DOT recognizes the legality énd priority qf leases of equipment
to MBE subcontractors in offsetting rental payments. And it goes on to

basically state, in so many words -- I'm looking for the conclusion --
"I mention the aone factons not to criticize New York auﬁhorities or
to try to demonstrate any essential legal defects in the indictment, or
to make a prediction as to the ultimate disposition of the charges. In
~ my opinion, howevef, petitioner has succeeded in showing'that: 1) the

validity of the indictment is debatable; 2) the chances of a successful
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‘prosecution,Aare"dubious; ‘and 3), of the _total- 137itcounts ,in' the
indictment, all but one, Iarceny, are essentially technical in'nature.
~and do not manifest conduct which is’ morally reprehen31b1e or wh1ch
Nstrlkes at the heart of the bidding process. - o ‘
"In these respects, 1 be11eve the petltloner has met 1ts B
' fburden of 'expla1n1ng away‘ the cr1m1na1 charges made agalnst it 1n the
State of New York." - Then, in so many -words, 1t suggests that thls,
"dec131on be -- that Schlavone be permltted to b1d. . . o
o 'ASSEMBLYMAN BRYANT- Okay,‘ You say your d801310n d1ffered7'
CIn what respect did it dlffer?_,‘rvﬂ..
' COMMISSIONER BODMAN Excuse me? . C , : L ‘
' ASSEMBLYMAN BRYANT" ~In what respect d1d you dlffer from B
the-- I know you came to the same conc1u31ons but what 1 am try1ng to
get at is, ‘he had one set of reasonlng to reach his conclusion, and you
had. another set - of reasonlng. Sometlmes people come to the same
-yconclu31on, but the- conclu51ons are based on dlfferent facts or
different circumstances. :
_ COMMISSIONER BODMAN I should p01nt out that thls document
_that was wrltten by the Admlnlstratlve Law 3udge is: some aO—odd pages
in length, “Mr. Chairman, with any number of references -to a

con51derab1e number of exh1b1ts that were attached at one p01nt }If

: belleve the exhlblts are somewhere 1n the range of 65. :

ASSEMBLYMAN BRYANT ~In maklng your decision-- Well flrst
you can tell us how you dlf‘f‘ered but you can tell me what you rev1ewed, '
to make your dec181on, too. o . : N
‘ COMMISSIONER BODMAN- Excuse'me, what I reviewed?

“ASSEMBLYMAN BRYANT: - Yes. . -

COMMISSIONER BODMAN-""I -reyieWed"the Administrative'”Law
) .'Judge s decision. > , e | " |
| ' ASSEMBLYMAN BRYANT That's all? k A : .
_ COMMISSIONER . BODMAN: - Yes;:'sir.'« Ba31ca11y what 1 -was

concerned about-a 1 reJected ~his reference to. ‘the econom1c'
d1ff1cultleSVWhich‘may.result from a temporary suspension. He -- Judge
'.Parker, 1 believe, is the name -- made reference to ‘economic

‘difficulties that might well accrue to the Schiavone Construction



| Company should it be suspended. 1 rejected that beéause I felt it was
inappropriate. My primary concern, however, was attempting to just
reaffirm the position of DOT to, ih fact, suspend these individuals,
and 1 made reference to that in the first page or so of this document.A
_ However, it is of great concern to me that the Administrative
Law Judge; Judge Miller, in his decisibn, fails to directvsufficient
sttention to the need to maintain public confidence in the integrity of
'the bidding ‘proceés.» "1 went into . some detail citing, after
* consultation with the Attorney General's office, somelappropriaté céSe<
law. .. » ; ‘ ! | o
| ASSEMBLYMAN BRYANT: I guess that is what is confusing. The
Attorney General's office, on your behalf, argues strongly that based
on the record they had from New York, Schiavone should not be allowed -
to bid. Now you're telling me that the Attorney General's office is
the one which then told you that they thought it was all right, that
they failed to meet their burden? | , '
ASSEMBLYMAN HARDWICK: The Administrative Law Judge---
ASSEMBLYMAN BRYANT: = The Administrative Law Judge gave an
' opinibn, but he just said that he met with the Attorney General to form
his opinion. ‘ : ,
} ASSEMBLYMAN HARDWICK: After the Administrative Law Judge
handed-- | o —
COMMISSIONER BODMAN: I didn't say I met with the Attorney
General himself. _ ,
'ASSEMBLYMAN BRYANT: Well, the Attbrney General's office.
COMMISSIONER BODMAN: Wnen I spoke to the Attorney General's
people, I told them I intended to affirm this decision and that I was
concerned about some of the conclusions that wefe made, which I just
mentioned, particularly the economic harm issue. '
ASSEMBLYMAN BRYANT: Why were you concerned with that issue?
| COMMISSIONER BODMAN: Excuse me? .
ASSEMBLYMAN BRYANT: Why were you concerned with that issue? -
COMMISSIONER BODMAN: Because I didn't think it was germane
to the matter. The matter is public confidence in the bidding process,
not whether or not Schiavone will or will not do well in an economic

sense in the State of New Jersey.
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- ASSEMBLYMAN BRYANT. Isn't 1t true that case ‘law b831ca11y"

sa1d that that is not a con31deratlon to be taken 1nto eccount7 '

COMMISSIDNER BODMAN:  What is not a con51derat1on, 'sir? I
‘don't understand the questlon. - e - B
| ASSEMBLYMAN BRYANT: Case law. in New Jersey.

CUMMISSIUNER BODMAN: Says7 o C T

ASSEMBLYMAN ‘BRYANT: Court law says that the bases upon which
the Admlnlstratlve Law. 3udge made his decision were erroneous because'
one' s economlc well—belng is not to be con51dered.f_ S
“ » CDMMISSIONER BODMAN° Nell, that was not. the only p01nt he
made. He quarreled with the 1nd1ctment. He made reference to the fact

- that ---and 1 agreed w1th h1m -- Schiavone, durlng 1ts first 25 years,

~ was heavlly involved 1n»pub11c works contracts. It had been awarded 73

 construction contracts totaling $292 million and had performed them

well, - But for the New York. indictment, Schiavone has not ‘been
»,indiCted; In. 1978, when Schiavone'bid on the‘New York City Transit
:CproJect the governmental program to aid minority business enterprises
"~ was in its early stages.' Much confusion ex1sted. When -bidding on the

' New York City Transit Authorlty prOJect Schlavone agreed to a goal of

o 10», and the New York 1nd1ctment stems -from Schlavone s 1nclusron of

$7. 41 mllllon of the rental value., _ |

© ASSEMBLYMAN BRYANT: What was the confusion? 1 looked at the
' Adm1nlstrat1ve Law Judge's view and you also restated basxcally what he
sald, that there was confusion. Maybe someone can explaln what

'ﬂconfu31on there was in terms of mlnorlty bidding.

COMMISSIDNER BODMAN: You might want to ask the Judge to come
; 1n and explain it to 'you further. His reasonlng-- '
ASSEMBLYMAN BRYANT: I'm asking you. S o
_COMMISSIONER BODMAN: My understanding, Mr. Chairman, was

that aocordlng~to thls'document from the Administrative Law Judge, Joe

- Pell ‘was. 1ncluded on a list of approprlate minority business

enterprlses that the TA issued at the time, and that there were various
.»dec;s1ons'and regulat;onsvwhlch dealt with the issue of-- There were
‘umpteen‘regulations'at~the time which dealt with the issue of whether
or not the rrental of that equipment could, in fact, properly be
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included. There were'numerOUS regulations that‘dealt With the issue.
‘to, in effect, recommend -- let me put it that way -- or strongly
‘ suggest, or, 1n fact, require, that contractors do what they could "to
assist a MBE." 1 believe the word "mentor" was used from_t;me to tlme,
~and  implicitly suggested that such ‘leasing relationships be
established, and that that would assist the MBE to move forward. '
| : Again, I am not an ~attorney. I would have to review that
Judge's case to more spec1f1cally answer your questlon, but that is my -
recollection. , '
- ASSEMBLYMAN BRYANT: Did you also review the indictment?

' COMMISSIONER BODMAN: - 1 did not, other than the reference
made to it in the Administrative Law Judge's decision where he
capsulizes the indictment . A' | '

ASSEMBL YMAN BRYANT You didn't think it was important to
rev1ew the indictment as the final arbxtratorQ o .

'COMMISSIONER BODMAN: I thought that the findings of fact in
“the beginning of this document were sufficient, where he cites, on
September 24, a true bill and goes through essentially a two-page |
capsulization of the indictment. _ | : s }

, ASSEMBLYMAN BRYANT: But at the same-- Let me ask you a.
question. If those findings of fact, and'you took those literally--
 In essence, my understanding frOm'the'regulation is that you are the
final arbitrator of fact; therefore, you review evefything. '

COMMISSIONER BODMAN: That's right. . , ‘

ASSEMBLYMAN BRYANT: And the indictment'was out.. It seems
strange to me that when it came to his finding of facts about hardship,
that that was reviewed, but yet the indictment wasn't reviewed. I~
mean, it shows that he made a clear error based on the law.

COMMISSIONER BODMAN: You're certalnly entitled to your

opinion of what is strange and what isn't strange. 1 felt that this -

was a legitimate review, that I was not an attorney, and that the
reading of this New York indictment and the findings of fact he set
forth there clearly established a considerable understanding of the

nature of those charges, and was sufficient for my purposes.
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ASSEMBLYMAN BRYANT : oh, I agree with you that you are not an
attorney, and ‘yet you took great pains 1n yours to cite for us all of
the approprlate cases where-- . ' B

. COMMISSIONER BODMAN' I did,sovWith thekbenefit’of counsel,
sir. R : - ~ | P _' r ' N R
| | -ASSEMBLYMAN BRYANT: = —-the Admxnlstratlve Law Judge erred in
terms of using financial standards. What I am saying 1s, when you read
- us the th1ng and you found out, or someone told you -- State attorneys,

1 guess, or someone in the Attorney General's offlce-- . ‘

.VCOMMISSIONER BODMAN: That is correct,

"ASSEMBLYMAN BRYANT: --that he made a clear error, it would
seem to me his whole report would then become suspeot,;n terms of the =
foundations, as opposed-- | | T

- ASSEMBLYMAN MILLER: Whose report, the Judge's?

ASSEMBLYMAN BRYANT: The Administrative Law Judge's.

ASSEMBLYMAN,MILLER: “Let me ask‘you a question, Wayne.. ,

COMMISSIONER BODMAN:  Again, I am afraid I misunderstood
you. Why would it become suepect? whattie~euspect_about it? _—

ASSEMBLYMAN BRYANT: What is suspect about it is--  Your
opinion basically says he has made an erroneoue assumption that cannot
‘be substantiated by court law. , 7'

COMMISSIONER BODMAN: I never said that. -1 don't believe
that is'what I said at all. ,i believe I made reference to the fact
that I wanted to empnasize that the integrity of the bidding'process
should be maintained, and I made reference to the Trap Rock case in
that regard. That does not in any way undermine, in my view, the
| Administrative Law Judge's definition. I Just don‘t believe he put
‘sufficient emphasis'on that question; therefore, I chose to do so in my
affirmation of his decision. - ‘ - ' |

'ASSEMBLYMAN BRYANT: You're saying that in his opinion, where
he said-- o ‘ L ' ‘

| COMMISSIONER BODMAN: He was citing-- - o

ASSEMBLYMAN BRYANT: --that the financial burden of an
individual should be taken into account in terms of-- "

COMMISSIONER BODMAN: That was the one point that 1 disagreed

with him on.
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, ~ ASSEMBLYMAN BRYANT: That is what Trap Rock basically says.
‘Therefore, that means he was erroneous in terms of making’ that
decision. ‘ | o .

COMMISSIONER BODMAN: Well, you're reaching that conclusion;
‘I'm not. : ' : . ‘ B
| © ASSEMBLYMAN BRYANT:  An Administrative Law Judge cannot
‘overrule what ‘has happened in either the Appellate Division or the
Supreme ‘Court. If they say the standard is that you cannot consider
’ f1nanc1al hardship-- o _ | |
‘ ASSEMBLYMAN MILLER: I thought you were talking case law.
ASSEMBLYMAN BRYANT: No. - S
ASSEMBL YMAN HARDWICK: But because you had one paragraph, or
whatever it was, that the Commissioner didn't agree w1th doesn't mean
- that the whole decision is necessarily to be thrown out the window.
ASSEMBLYMAN BRYANT: I didn't sayvthe whole decision. What I
was gettingvtq, and what'my'questiOn basically is--_ We dealt with one
portion of his decision and there were problems. I want to know if I
happenvto look at the indictment-- I am asking the Commissioner why he
didn't review the indictmeht, why he just took the Administrative Law
Judge's facts, and if, ‘in essence,. basically what. he tells me is
gaspel. In other wofds, his interpretation of the facts of the
indictment, even though-- - -
COMMISSIONER BODMAN: Well, see, it comesb to the ’very
'questlon, Mr. Chalrman, as to why we asked the Administrative Law Judge
to hear it in the first place. The fact is, I am not an attorney. The
decision, in 'fact was made to do so prior to my becoming ’
Commissioner. I believe that he, being an Admlnlstratlve Law Judge,
was an impartial, qualified, prudent individual. .
ASSEMBLYMAN BRYANT: He might not be an attorney either..
COMMISSIONER BODMAN: Well, ﬁhe fact of the matter is, he was
making a recommendation which was requested by the Department and I
did, in fact, put good faith in his decision. I felt it was the
apprepriate thing to do because I did not spend three -or four months

listening to this teétimbny, nor would I feel 1 was qualified to do so.
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. ASSEMBLYMAN BRYANT: . But you don't think the major indictment
-',updn whioh- the’ suspension, Or‘ proposed suspensionv"Was based is. a
necessary document to rev1ew7 | ' ‘b ' BT
' CDMMISSIONER BODMAN~' I felt that the--
lASSEMBLYMAN MILLER: Nhy should he want to review it?

l‘COMMISSIDNER BODMAN~; Again, Mr. Chalrman, I felt that. the--]

ASSEMBLYMAN MILLER: Someone who was qua11f1ed rev1ewed it

- _for'him.. The Admlnlstratlve Law Judge d1d thls.” Why should heuslt,
" down-- Let's go a step further. ' -

ASSEMBLYMAN BRYANT' Well let me ask the questlon why-- ‘
ASSEMBLYMAN ‘MILLER: - Just a second Wayne° Just a second.

: Suppose the Department sa1d,'"we are not 901ng to go along wlth the.

'vAdmlnlstratlve Law 3udge.' We are 901ng_to deny this man the rlghtvto
bid." Doesn't that put“ the Department in the position of legal
ia entangleﬁent with Schiavonegbecause they are being denied, when the
judge said itrwas,okay.tqslet them?» Now;they are on the other side of
the table. CR |

questlon was because for some reason I imagine the regulations say that

after the Administrative Law Judge does his thing, the final arbltrator‘
" -is the Comm1831oner. Now, if that-=-

' ,ASSEMBLYMAN.MILLER. How was this man going to support——,_‘
ASSEMBLYMAN BRYANT ALl I'm asklng-—- What you re telling me

' is that there is surplus language in the regulatlons. In other words--

ASSEMBLYMAN MILLER: There is surplus language at thlS‘

table. (laughter) . . : S .-
' o  ASSEMBLYMAN BRYANT: .b_No, - surplus language " in the
lregulations. What are we supposed to do? Do the regulations. say he is
supposed to adopt , has to adopt the Admlnlstratlve Law Judge's--

ASSEMBLYMAN MILLER: You have a profe351ona1, a lawyer llke

yourself 81tt1ng up on the bench, and he 1s saylng "Thls is what it
is¢. I have ‘reviewed the whole case." - This man, who is not an
attorney, who has the flnal say, says, . "Hey, Judge, you're wrong. ‘We
' are not going to let thls man do - 1t " Where does that put the
‘Department° ' Co : '
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ASSEMBLYMAN BRYANT: 1Is he an attofney? I don't know whether
he is an attorney or not. We have plenty of—— '

ASSEMBLYMAN MILLER We have a lot of sattorneys who make
judge, but judges don't have to be attorneys. 1 understand that, too.
' ASSEMBLYMAN BRYANT: There are a lot of attorneys who are not
~ Administrative Law Judges -- I cannot make the assumpt1on - and there
~are a lot of ‘non- attorneys who think they are. v |
' ASSEMBLYMAN MILLER: You know; you've been there.

COMMISSIONER ~ BODMAN: Agreed._ What 1s the- questlon'7
Apparently you are suggesting that I erred in that I did not review the
:Lndlctment itself, but just the findings of fact,.whlch 1 believe
accurately reflect the indictment. I have no reason to believe that
the Administrative-Law'Judge's decision.would contain these two pagee
of citing the charges against ' Schiavone in an erroneous or
‘irresponsible fashion. ' , "

ASSEMBLYMAN BRYANT: My only comment is, if you didn't review
it, you don't know. If you didn't review the‘ document, his
interpretation of the facts would be different than what your

vlnterpretatlon of the facts would be. - :

" COMMISSIONER BODMAN: Again, Mr. 'Chairman, it should be
understood that this process went on, as I understand it, for some
months, where this Administrative Law Judge sat there and reviewed
65-some-odd documents. He made records of this case. That is exactly
what we asked him to do. He made a prudent, impartial, fair judgment.

| ASSEMBLYMAN HARDWICK: You're just haranguing-- Now you're
haranguing, Wayne. - , | o
' COMMISSIONER BODMAN: The fact of the matter is, I did not
believe that I would have been competent, having read an indictment. 1
have never read an indictment in my entire 1life, sir. I mean, I
wouldn't even-- I must plead ignorance on that matter. I did not
think I was competent; therefore, this was an appropriate, fair, and
impartial way to proceed. I think what you are suggesting is that is
not,the best way to proceed. You are questioning his abilities and

whether he is an attorney or not.
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ASSEMBLYMAN BRYANT: = I  am not questlonlng that, they
questioned it. I just wanted to make the point that it doesn't
necessarlly mean he is an attorney because 1 don‘t want anyone to have
’»"a false impression. R et
| COMMISSIONER BODMAN: Agreed. I have no ides; I don't think
1t is relevant. v e el L ‘;:‘f’ ",t

~ ASSEMBLYMAN HARDWICK-' Mr. Chalrman, 1 would like to make a
‘p01nt that you are talklng about a Comm1331oner who is runnlng one of
the most important, difficult departments in all of State government.
~ You! re implying that. he should have sat down and somehow‘read, however
_'many pages the indictment is, analyzed it, and studied it, and that-
somehow that is the only thing he has to do. I mean, he delegated that
to an Administrative Law JOdge for an opinion. What more do you expect .
vthe Commissioner to do? . ‘ '
ASSEMBLYMAN BRYANT° No, he didn't delegate that; the
regulatlons did. 2 ~ _ A o U

ASSEMBLYMAN FOY: Let me ask a question, if I may. ~ One
concern that I have, and it reelly doesn't deal with the Commissioner
per se, but deals with-the advice; again, the Commissioner receiVed-;'.
‘Here you have a transcript that is replete with, you know, a very
damaging argument, if not evidence, on the part of the Attorney General -
as to why this contractor should be suspended. You have the Judge
basically rejecting those arguments‘and determining on the facts tnat
were presented to him that, in fact, the contractor should not be
suspended. .
ASSEMBL YMAN MILLER. We should have an investigation of the
Judge, Tom. o ‘ -

ASSEMBLYMAN FOY: I'm not concerned sbout that. But now you
have the Commissioner faced with three options: He can either'accept
the Administrative Law'Judgefs findings in toto, affirm the‘deeiaion;
~and issue his» approval of vthat decision; he can aocept them with

certain modifications; or, he can reject them.  He chose to accept them Z
| and to offer some different reasons as to why he was doing so, reasons

independent of the decision itself. There was a change in emphasis.
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‘ In that process, I assume you had to seek advice from that
-selfsame Attorney General, who, for several weeks, had been telling the
»Judge, "No, throw these guys out "

COMMISSIONER BODMAN: In fact, 1t was not, Mr. Foy. It was
another ihdividual for thet very reason. Clearly, as I understand the _
process, the Commissioner sits, in effect, 1n a judicial cap301ty. |

ASSEMBLYMAN FOY: Right. :

'COMMISSIONER BODMAN: And therefore, presumably it  is
intended that he or she be fair in their judgment. o S

| _ ASSEMBLYMAN FOY:  Did you get advice from a different
Attorney General? That was my question. / '
COMMISSIONER BODMAN: That is correct.
ASSEMBLYMAN FOY: Okay. ' S
, COMMISSIONER BODMAN:  The individuai 1 cOnselted with when
'dealing with the affirmation and the change of emphasis, as you so
smartly put it, was a different individual ‘than the individual who
vargued the case on behalf of the Department. A
. ASSEMBLYMAN FOY: Did that person provide. you w1th wrltten
rationale as to why you rendered your decision?
| © COMMISSIONER BODMAN: No. |
ASSEMBLYMAN.FOY? You simply had meetlngs and dlscu351ons.
COMMISSIONER BODMAN' That is: correct
ASSEMBL YMAN FOY. No minutes were kept of those meeﬁings and
discussions? '
COMMISSIONER BODMAN: Not to my khowledge.
ASSEMBLYMAN FOY: You reviewed the matter, received their
advice, and rendered your decision? , '
COMMISSIONER BODMAN: That 1s correct.
ASSEMBL YMAN FOyY: Okay. Who was that Deputy Attorney
General? - | ,
COMMISSIONER BODMAN: Frankly, I am sorry to say I do not
»rehember. We will get it to you.
'ASSEMBLYMAN FOY: All right. Will you please investigate and
provide us with that informatipn. Again, it is a situation in which,

~you know, you have one Deputy Attorney General spending months
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1nvest1gat1ng a 51tuat10n, presentlng a case, and argu1ng ‘one. thlng,,

and then you . are obllged to seek the adv1ce of that same - entlty. v A
CDMMISSIDNER BODMAN-. 1 w111 be the first to agree that 1t is

~'a curious 31tuat10n one finds one's self 1n, ‘but it dldn't prevent ‘me

from proceedlng w1th my duties in “this regard, and to be- “fair, "'

regardless of what pos1t10n some Attorney General may have taken.'ff"

ASSEMBLYMAN FOY: Do you know what the value of the contractsr.'

~ was that Schlavone Constructlon held in the State at the t1me of your-
- decision? That would be not Just for the Department of Transportat1on,kk

but for ‘the Garden State Parkway, the New Jersey Turnplke, and New -

- Jersey Transit?

COMMISSIONER ‘BUDMANP I don't believe 1 ‘have the
1nformat1on.. I Just have 1nf‘ormat10n relating to DOT. L :
ASSEMBLYMAN - FOY: How much did they have extended at the -
' >’COMMIS$IONER-BODMAN' Between October;v1984,'when;this:khole‘-
B indictment issue arose, and the present, Schiavone has bid on 18 _

i-contracts; and has been awarded one, which was thls Edlson Brldge )
- contract we have been spendlng so . much fun t1me on recently.‘ Slnce thed
Kean Administration took offlce, Schiavone Construction Company has won -
five competltlve bids, totallngA$18.9‘m11110n. ‘During Governor Byrne's
second term, Schiavone: won 14 contracts for $150.2'million; of which -
about $40 million was M&E , Morris and Essex-- . , ‘
o ASSEMBLYMAN FOY: Dld anyone check his contrlbutlon record in
'the Democratlc State Comm1ttee7 (laughter) o : ‘ .

CUMMISSIONER BODMAN: I don't know if anyone has taken the
time to do that, Mr. Foy. The name of the individual 1 consulted with
is Mary Ann.Burgess,‘who is Head of the Administrative Law Section of
the AG's office. o ‘ S R

, ASSEMBLYMAN BRYANT° 1 thinkvpart of what we are dding‘here
‘alsola-.frqm_your point of view, Mr. Miller, Mr, Hardwick,gand Mr. Foyl‘
— is,‘if'in fact we think the Administrative Law Judge should be the
final arbitrator and then when you Setlup another-- Just 11ke coming
through the regular ' court, then the Appellate, and then the Supreme
~ Court. If the last person is not suppOSed-btp totally review the .
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,record, then maybe what we should be.suggesting is a regulation change,
and just let the Administrative Law Judge be the final arbitrator.

' ASSEMBLYMAN MILLER: No, I don't agree with that.
COMMISSIONER BDDMAN: 1 donft agree with that either.
ASSEMBLYMAN MILLER: I don't agree with that at all. What I

- am saying.here is, I think the.Administrative,Law Judge;iagain, being
~an empioyee'of this State, and being part of‘the'Stéte involvement, if
you will-- I think you have to depend upon him és an expert, and give
his word a lot of credence when you make a decision in the
Commissioner's position. I don't say to just throw it out.

ASSEMBLYMAN BRYANT: I'm not saying throw it out. |

ASSEMBLYMAN MILLER: No, but I'm saying you have to do this.

COMMISSIONER BODMAN: In this particular case, Mr. Chairman,
égain, 1 made some bhaﬁges on émphasis, as Mr. Foy put it, and reviewed
_his case. The fact is, I agreed with that Adminiétrativé_Law Judge,
true, but that does not mean that we accepted his decision in toto and
affirmed‘ it as it stood. I don't believe that is an appropriate
process to suggest. I do believe there was a fair review here, perhaps -
not to what you consider to be your standards as an attorney, but in my
opinion, I believe it was a fair review that I made of his
recommendation, and it came to what I consider to be an intelligent
éonclusipn. | ' . A '
ASSEMBLYMAN MILLER: May I ask a question? )

ASSEMBLYMAN BRYANT: - Mr. Foy and then Mr. Miller.

ASSEMBLYMAN FOY: The other question I have is, once your
décision was rendered, the Attorney General was afforded an opportunity
“to appeal your decision to the Appellate Division, was he not?

COMMISSIONER BODMAN: That's a legal opinion. I don't know.

- ASSEMBLYMANVFOY: Yes. I thihk'there is a 45-day period from
the final decision ' rendered by the Department head in which the '
' Attorney General; or the party Qho continues to feel aggrieved -- in .
this case it was the Attorney General -- can appeal the decision to the
'Appelléte Division. My question really is not for you again; it is for
fhe Attorney Geheral; as to why that wasn't done. = If they felt so

strongly in prosecuting the case, why then didn't the Attorney General
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‘ appeal your deeision7 If, in fact, they felt your afflrmance of the |
- ‘Administrative Law Judge S erroneous dec151on, in thelrvop;nlon, was"
: valso erroreous, why wasn't there an appeal? S S i
_ ‘ See, the way ‘the process works now 1s,.yeu,go_before-the
 Administrative Law Judge,,he renders a prpposed,deeisidn,'andrthatw

l>prqposed deeision5 in. erder to'beCOme ‘law, has to7be affirmed by the
Commissioner. I can tell you in my experlence of practicing law 1n;>
this State, Comm1551oners almost 1nvarlably affirm decisions. However,.e
I don't want to see them taken out of the process because the Appellate',
Dlv1310n can sometimes be troublesomevto:attorneys. I would:rather
have an intermediate.step‘after'l had goEten a wrong deeiSiOn'from an
v_Administrative Law Judge,v in which I could then appeal to the
Department Head and say, "Look he is off base, “and here's why. Let me
~meet with you to discuss the practlcalltles of it." We do it all the
.tlme. I don't want to see. them e11m1nated, I want to see them as part
of the process. If we take 1t--' ’ . ' o

ASSEMBLYMAN;BRYANT: 1 do too, but I think they should review
everything if, in. fact,=;they are an arbitrator ‘of the: 1nformat10n.
‘That is my only point. | | _ , . . .

~ASSEMBLYMAN FOY: Well, I think it would help to have uniform
standards of review imposed upon - the Department‘heads so they'WOuld
know what‘they can and What they cannot consider. - Right now, I thlnk
- it is out of the blue sky;fes'far>as it goes. It is w1de-open. _
ASSEMBLYMAN MILLER: Wayne, how does a case get before an
\ Admlnlstratlve Law" Judge? Who brought this case before Ehe 3udge?,'Who
fbrlngs it up there? Who asked for the review by the Judge?

'ASSEMBLYMAN FOY:  Well, that is really not clear, because
:epparently, in this instanee; Cbmmissioner Sheridan took an unusual set
of c1rcumstances, in that he was pro-actlve in sending it 1mmedlately
”to the Adm1nlstrat1ve Law Judge-- What normally happens is, a

'r4‘Commlss1oner would suspend then it would be up to the person who was

suspendedvto say, "] want a hearlng." Then, since 1t is what is called

a “eentested case," it would be referred over to the Office of
Admlnlstratlve Law, wh1ch hears contested ‘cases.
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In this instance, Commissioner Sheiidah ‘said it was a
contested case himself. He said, "I don't want to render a qécision ab
initio." | o | |

ASSEMBLYMAN MILLER: In other words, the AG's opinion wasf;
| ASSEMBLYMAN FOY:  Up-front he said, you know, "Let them
present. a' case. Let the'Attorney General breéeht:a case and do it
there at the outset." So, it's a little bit of a departure from the
norm. B : ' , | ' !
ASSEMBLYMAN MILLER: This is why lawyer's fees are so high,
all those big words you fellows use all the time. | '

ASSEMBLYMAN HARDWICK: Right. I'm sorry, can I just get a
clarification of something the Commissioner said? : -

ASSEMBLYMAN MILLER: Sure. ’ :

ASSEMBL YMAN  HARDWICK: I'm not sure I got the numbers
’straight, Commissioner, and I want to be sure. Did you say that'during_
the Kean Administration Schiavone has only been awafded five contracts,
totaling $18.9 million-- |

COMMISSIONER BODMAN: That is correct.

ASSEMBLYMAN HARDWICK: --compared to the second Byrne
- Administration, when they were awarded 16 contracts, totaling $58
million? | - -
COMMISSIONER BODMAN: No, no. During Byrne's second -term,
they were awarded 14 contracts for $150.2 million, and during his first
term -- Byrne's first term -- they were awarded 16 contracts for $58.3
million. So it's a total of what -- roughly, I guess, 30 contracts for
about $208'million. That was during Byrne's time as Governor.. '

ASSEMBLYMAN MILLER: We should check into contributions.

‘ ASSEMBLYMAN BRYANT: Let me ask a question. During the
Byrne Administration, was Schiavone indicted by any other state?

COMMISSIONER BODMAN: No, sir.

ASSEMBLYMAN BRYANT: Thank you.

ASSEMBLYMAN FOY: So we can diffuse this issue very quickly,
all four of the Committee members sitting here today have been
recipients of contributions from = organizations which have been
recipients of contributions from Schiavone Construction Company.

ASSEMBLYMAN MILLER: Have we?
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"~ would they?

~  suspension?

ASSEMBLYMAN FDY.- Yes, we.heve. | I assume . you have been
',endorsed by the New Jersey Business and Industry Association, haven'tb
: you? They've gotten contributions from Schiavone. I have; Wayne has.
1 GSSUmev'you, receiyedv.contributions from _ConStructdrs »fptv Good
Government . 1 have; Wayne has. And Schiavdne has contributed td both
of fhem;j That doesn't 1mpact me one way or the other. d ean'make
objective de0131ons about issues ‘notwithstanding ‘the fact ‘thet
organlzatlons that that company has supported have made contrlbutlons
to everyone sitting here.' o . B P
ASSEMBLYMAN BRYANT:  Mr. Foy, afe'ydu finishéd?“‘(affirmatiVe
response) Let's ask some questions because it is the pfoeese which
disturbs me. Our minority leader asked that. Your-decision was on
August 22, right? ; , e | ‘,_ |
COMMISSIONER BUDMAN" I believe it was August 20; it was
vannOUnCed August 21. | B . ' : '
ASSEMBL YMAN BRYANT: Assumlng the procedures as outlined, if
they were suspended, they would not have made a b1d on this progect

COMMISSIDNER BODMAN' ’That is correeﬁ. Had _they been
suspended-- | ~ R _
ASSEMBLYMAN BRYANT: Suspended, and then the hearlng prOCBSS'
went along-- They would not have been able to bid.

_ COMMISSIONER BDDMAN' ‘Well, 1 suppose ~that is a judgment
call. It depends on the time frame in whlch--"Given'the'state of
'affalrs here, yes, that is true. ‘ . ‘ -
ASSEMBL YMAN BRYANT Can anyone tell me whether New Jersey
DOT has ever used a proposed suspension before7 '
COMMISSIONER BODMAN: I cannot say. Does - anyone have a
recollection? ' : -
ASST. COMMISSIONER FREIDENRICH.» I just don't know. »
ASSEMBLYMAN,BRYANT: In your memory -- you have 36 years --

do you ever remember having a proposed suspension or an outright

ASST. COMMISSIONER FREIDENRICH:  Mr. Chairman, as the

engineer, it is not a matter that I get involved with very often. 1 do~
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- get involved in matters when collusive blddlng becomes an 1ssue,
‘because that goes to things which I know something about.

_ ASSEMBLYMAN BRYANT: Could the Department supply us with that
' 1ni"ormal:1cm‘7 _ o ’

COMMISSIONER BODMAN'_ Yes, sir. .

ASSEMBLYMAN BRYANT: Your decision came out on August 22,
COMMISSIONER BODMAN: August 20. : :
ASSEMBLYMAN BRYANT: August 20. On August 21;‘because your

. decision basically says they had never been disbarréd from any other -

state, and technically that is correct-- . Had their bids been rejected
in other states at the time you make your decision? ,

COMMISSIONER BODMAN: My understanding -- and Mr. Freidenrich
may know more about this process -- is that the State of New York DOT,
rather than having a process of suspension, permits all contractors to
:bid, and thenVSUmmarily makes some decisions, apparently; as to whether
~or not they want to accept those bids. I believé that somewhat
capsulizes the procéés, and that they, in fact, rejected a Schiavone:
bid, which was, in fact, a low bid on a New York DOT project;n I
believe Schiavone went into court to contest that'decision,'and the New
York court ultimately‘ upheld the New York ©DOT. Is that a fair
statement? . o | » '
ASST. COMMISSIONER FREIDENRICH: That is my understanding as
well, Commissioner. I only have that understanding from reading about
it in the papers or in technical journals where it was Written'up. |

COMMISSIONER BUDMAN: Frankly, my thinking on that process is
that it is groésly unfair to permit any contractor to bid on a project
when you have ho intention of awarding the bid, regardless of whether
dr not it is low. I think our process in New Jersey is definitely
superior to that. That way, the contractor, if he is suspended, knows,
obviously, that he is not going to be awarded the bid.

ASSEMBLYMAN BRYANT: Well, since New York is a sister state,
or close by-— You made the point that they have not been disbarred
from bidding in any other state in terms of reaching your conclusion.

COMMISSIONER BODMAN: That's right.

ASSEMBLYMAN BRYANT: Didn't you think it was relevant that

their b1ds had been rejected in another state?
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'CDMMISSiGNER BDDMAN? | Just offered my. op1n1on of that. .
'prdceSS; Mr. Chairman. I think it is unfalr to cause a contractor tob
‘bid when yod nave no 1ntent10n of glv1ng him the bid. - You're darned
~.right, I d1dn't con31der that to be an approprlate example of a

'M'A;Jud1c1ous way to handle the process.‘

ASSEMBLYMAN BRYANT'“ I'm not saylng whether 1t is JudJ.ClOUS.
;I‘m saylng in terms of—- W' re talking ‘about the 1ntegr1ty of the

. process; that is what the argument comes down to. Yet,‘there is a

state that is reJectlng b1ds on the grounds of the lntegrlty of the
‘process. There is a sister state-- : : :

( COMMISSIONER BODMAN' 1 Just told you, T have fought with
their Very‘prOCess. I thlnk it ‘is unconsclonable that New York DOT
would permit the company to ‘go to ‘the expense “and trouble of

f'putt1ng together a bid, when they know darned well they don't intend to
award the bid. Frankly, I. think. that is a case I would not consider as
be1ng germane to any dec151on 1 made with relation to New Jersey. I
think it is an 1napproprlate process. ' . - ‘ : :
ASSEMBLYMAN BRYANT:  Are you saylng the foundatlon of - that

- »decxslon to reJect bids is not somethlng we would look 1nto'7 It

- happened prior to your dec151on. - : _
‘ ~ COMMISSIONER BODMAN: I am aware of that. I am just telli’ng_
youvmy opinion of their prqcess} ' ' ' '
| - ASSEMBLYMAN BRYANT: = Okay. - |
, | COMMISSIONER BODMAN: 'And'i'beiieve--' Mc. Freidenrich, do
' you want to comment on that7 Do you agree with that? | |
ASST, COMMISSIONER FREIDENRICH' -1 believe to allow a
cOntraCtor to submit a bid, ~and then to say to him, "You are allowed to"
p‘submlt a b1d, but be aware that if you are the low bldder,'we .are not
901ng to award the contract"-- That kind of avprocess does not make
much sense to me. B h |
ASSEMBLYMAN BRYANT. Well, 1sn‘t that exactly what we d1d'7
ASST. CDMMISSIDNER FREIDENRICH 'Pardon. me?
,ASSEMBLYMAN BRYANT. Isn't that exactly the result of what
codld\happenf-‘>We did a proposedvsuspension to allow them to bid, but
if we had come out with an opposite determination, we would have made

them‘gp through the whole process, and we would have rejected it.
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Let's assume on the twenty-second-- ‘Let's assume Just the
reverse. Because we did a proposed suspension, ‘they would haQé'bid
it.. Then we would have come out with our decision. Let's say the
 Administrative Law Judge said, "No, we don't think they should bid."
Then if it was upheld by the Commissioner, wouldn't we have donevthe .
same thing as New York did, the thing you‘jusE condemned? | ,
, “ASST. CUMMISSIONER FREIDENRICH:' No. I say no because, from
my recollection of what I read in the newspapefs, they did not debar
',thEYCOntractor; they did not preclude him from submitting a bid. He
then was the low bidder on a project. They said that he could not be
éwarded the bid, and then he bid a second’project and was the low
bidder. They alloWed him to bid again after that. Then, when he was
the low bidder on the second project-- | ' o

ASSEMBLYMAN BRYANT: I'm asking you, isn't that basically a
fallacy? Maybe'you have given me the best afgument of 'why we shouldn't
have proposed suspensions, because what you've done is induce people to
do something, énd then all of a sudden, we could come in with a
determination that they should not. Tell me where the difference is.

ASST. COMMISSIONER ?REIDENRICH: The difference is that .
another action took place. If, indeed, prior to coming to thebdecision
point of making an award to a contractor-- 1If, prior to coming to that
decision, a subsequent action took place which, 'in effect, debarred
him, then you have another incident occurring. But, absent another
action taking place,yother than saying-- '

_ Well, frankly, I don't uhderstand, nor do I intend to really
éecond guess the whole process in New York. You know, I don't know how
they arrived at it; I don't understand that they apparently do not Have
é debarment procedure. I suspect, you know, just‘from what I have read
- in the newspapers, that hotwithstanding what has occurred, if they were
to advertise. a project tomorrow that Schiavone was interested in
bidding, they would still be permitted to bid, notwithstanding that
even if he were the low bidder, on the history of’the action they took
on the other ones,'-they would not award it. Ffankly, I do not
understand that kind of a process. F ,
ASSEMBLYMAN MILLER: Mr. Chairman, may I deviate for just a

minute?
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ASSEMBLYMAN BRYANT: Yes. . o
- ASSEMBLYMAN,MILLER. I have sat here now. for two hearlngs

and, personally, I think we are beating a dead horse. Once again, can

you tell me why ‘this particular contract was selected for
investigation7‘ Why not some other contract? - Why thls partlcular one'7
{why d1d you or someone select this one to look 1nto° o

ASSEMBLYMAN BRYANT: “Because 1t has somethlng”to do withbthe ‘

-rp1ntegr1ty of the process."l don't know of any other contractor we are

deallng with in the State who has been 1nd1cted on 137 counts ‘in

. another state, which is a sister state, and which deals w1th one of the

issues we ‘deal with. We have m1nor1ty contractors too, which brlngs in
‘a whoie‘qUestion; It seems to me we ‘'want to question what he is going
to do on his contract for mlnorlty contractors also. o '

' ASSEMBLYMAN MILLER: Oh, then what you are really saying here
j.lS, because he was indicted in New York on this minority 31tuat10n, we
Just want to check in to see whether or not he is complying with all of
the rules and regulatlons relatlng to that partlcular requ1rement. Is

that what»you rexsaylng? Is‘that ‘the purpose of this gathering? '
| 'ASSEMBLYMAN FOY: No. Let me give you some thoughtstabOUt-é

~ ASSEMBL YMAN MILLER' Because if that is the purpose, I don't
: thlnk 1t is necessary to go all through this routlne.- Why don't we
' JUSt check it out to find out”
_ , ASSEMBLYMAN FOY: 1 think what happened here is -- and it is
by the Comm1551oner s own recognltlon -- we had, w1th the Edison Bridge
' contract, ‘which . subsequently Schlavone came to be 1nvolved 1n, a very

unusual departure from the pattern of the,normal contract process in

~”{the Department of Transportatlon--

ASSEMBLYMAN MILLER. Dkay, we have been satlsfled, Tom.
- ASSEMBLYMAN FUY.. -because of a lot of circumstances, okay7
V‘ Phase one was to go through and- get all of that pretty much cleared up, p
whlch ve have done . _ ‘ , _
ASSEMBLYMAN MILLER: Yes, we're satisfied.
ASSEMBLYMAN FUY. ‘The,seCOnd phase of that deals with the
focus of Schiavone being-- See, sometimes there are things that raise

questions ~in people's minds. It .could be pure coincidence, or
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,ASerepdipity, from his standpoint, that just about the same time all of
these things were happening with respect to  the Route 9 Bridge

contract, thev'decision Acame down to givé Schiavone the ability to

. continue to bid on work, despite the fact that there was a cloud, and =

that is all it is., It is an indictment; thé man is not convicted, and
due process, in my opinion, mandates that he be givén'ghé benefit.of a
doubt. I am still a firm believer that you are innocent untilvprern
guilty, although'thafidoeén't seem to be the popular theme anymore in
this country. But,’the fact of the matter is, the clouds were raised,
in‘my opinion, in the public's mind, and it was incumbent upoh this
’Committee‘t0~ihvestigate the matter fully to determine precisely what
happened, to remove, at least in New Jersey, any kind of cloud over the
process, in terms of what happened.

- You ‘know, he gets the letter saying, "Hey, happy days, you
are thé‘biddér,"‘onbAugust 22, and he'has-just been fEStored, in a
sense,> on August 21. The timing ‘raised some serious questions in
peoplé's minds.” Perhaps it is the function of the diligence of the
fourth estate, the press, which raised a lot of these questions. You
know, when you hear that the public is interested in something that is
the public's business, 1 think it is ihcumbent upon us to act. I think .
we have done very well in éatisfying one aspect of the situation. .

ASSEMBLYMAN MILLER: I hear you, Tom, but first of all, I
would not have known anything about this if someone hadn't called a
meet ing and said; "Look, we are going to check this particular contract
out." I don't know the reasons for it, except"that Schiavone's name is
one, and as Assemblyman BrYént points. out, the minority_situation, to-
make sure they are in cbmpliance, which could have'been taken care of
“on the side without any of this sort of stuff. We have had the hearing
S0 faf, and what I have heard up to this particular point is that the
contract was awarded properly; there has been nothing improper on the
part of DOT's operation of this whole thing up to this particular
point. S ' ‘

Now, what are we trying to determine? Are we trying to find
out'abbut your point, the point of the proper éwarding? Are we trying

to find out--
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ASSEMBLYMAN FOY.: I am try1ng to flnd out very spec1f1cally-- -

It really has 11tt1e to do with Commlss1oner Bodman, béecause I am less“'
'rktroubled w1th hls dec131on to affirm the Admlnlstrat1ve Law 3udge, than.

I am with the decision of Comm1ssmner Sheridan to. take an unusual

En fvroute from the route that 1s normally taken in: these cases.v 1 want to

find out if Schlavone Construet1on recelved favorable, dlfferentlal -

L treatment in this matter 1n1t1ally.

, The normal route is to suspend someone, they can't b1d or. do‘
vbu31ness dur1ng the t1me they are suspended.‘ Instead, there was a
.vproposed suspen31on, and he was permltted to eontlnue to bid and do-
' ‘.work all along with a number of State agenc1es. ’ _{
- ASSEMBLYMAN MILLER: .No, no, the normal route--
ASSEMBLYMAN HARDWICK: You missed a po1nt Tom. :
ASSEMBLYMAN FOY. Yes; I have a million and a half dollars
’y’worth of contracts from the Garden State Parkway and the New Jerseyk
“Turnplke Authorlty, which he got durlng that period. '
‘ ’ ASSEMBLYMAN HARDWICK: You mlssed a point. o ,
. ‘ , ASSEMBLYMAN FOY:? If he had been suspended he could not have
bid, | . ' s “ - 8
‘ ASSﬁMBLYMAN'HARDWICK' The normal roUte is,vit is up’to,the
Commissioner to T8uspend or not to suspend, _depending upon his
discretion.f That is' the regulatlon. ‘ B l’,lﬁ ' ‘
- ASSEMBLYMAN BRYANT:  No hear1ng is ever scheduled unless the -
' CommiSSiOner'takeS'an aétion._ ‘ - :
| ' ASSEMBLYMAN HARDWICK.' There 1s nothlng to proh1b1t that.
The Comm1s51oner uses hlS Judgment to 1nvestlgate, and to decide ,
whether or not to suspend someone. : '
_ v ASSEMBLYMAN;BRYANT It is 1rregular, that is why I asked the
_questlon. g' : o o . . ' . :
| ASSEMBLYMAN FDY- That's just T He didn't do what the law
igave him the authorlty to do, elther suspend or not suspend. InStead _
" he 1nvented an artlflce, the proposal to suspend which got him off the
. hook. L _ o S
- ASSEMBLYMAN‘MI.LLE‘R-: I disagree with you..
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. ASSEMBLYMAN BRYANT' Clearly, if there had been a suspension,'
‘he never would have gotten this contract in the beginning, because he
would not have been able to bid. ‘

ASSEMBL YMAN HARDWICK: - Wait a mlnuhe now. Cbunsell juat
p01nted out Regulation 16:44-8.10 to me, whlch isaye: “Insofar as
practical, prior notice of any proposed suspensionishall be given'to
the Attorney General and the Treasurer," which implies the regulations
~ have the concept of a prOpased suspension. You asked where it was. It
~ is enbodied right here, the concept of a proposed suspen31on. It says
right here, "Any proposed suspen31on shall be glven to the Attorney
General." It was not made up; it was in the regulatlon already.

ASSEMBLYMAN BRYANT: No, no, that is a notice to the Attorney
General, so that the Attorney General can tell you what-—’

ASSEMBL YMAN HARDWICK' No, you're missing my point. The
point is, the coneept of a proposed suspension is in the regulations.
It is right here. You said there is no place‘for such a thing as a
proposed suspension, and clearly there is. '

- ASSEMBLYMAN BRYANT: No, you're misreading it. :

ASSEMBLYMAN HARDWICK: I am not‘misreading‘anything.' Read
the thing. ' : ' :
ASSEMBLYMAN BRYANT: Counsel can tell you procedurally it
only allows one procedure. That is to notify the Attorney General that
~you are thinking about it ., ' o

ASSEMBLYMAN HARDWICK: You eaid_~that Anowhere in the
regulations'is there such a thing as a proposed suspension. It's right
here. ‘ : '
- ASSEMBLYMAN BRYANT: To the actual bidder.v
ASSEMBLYMAN HARDWICK: It's right here.

ASSEMBLYMAN BRYANT: It is not. .
ASSEMBLYMAN HARDWICK: Well, you're not seeing it because you
‘don't want to. , . |

ASSEMBLYMAN FOY: He tellsv the contractor, "You are B
suépended." He tells the Attorney General, "I am suspending this guy.
Get your troops ready, we are going to court." That is what he tells
them. I mean, that is pretty simple. :

ASSEMBLYMAN MILLER: ‘Let me ask you another question.
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ASSEMBLYMAN FOY' You don't even have to bé' a lawyer’»to'
’understand that one.. — S . '_'u o o
ASSEMBLYMAN MILLER: Do you, or does anyone--
 ASSEMBLYMAN BRYANT: Mr. Miller, I want to ask you to direct
 «your questlons to the Comm1331oner. I am not here to answer quest1ons.
»  ASSEMBLYMAN MILLER: Oh, yes you are. You're chalrlng this
' f5thihg. You 're asklng ‘the questions, and I have the rlght to ask- you
questlons pertaining to your procedure.’ : v '
, I want to know, do you ‘know of anythlng crlmlnal in naturei
T assoc1ated with thls particular contract? Do you have anyth1ng to- back
‘ you up‘7 Does anyone know anything about somethlng of a cr;mlnal
nature? . o ‘  ) - _i ‘ | '
; rf ASSEMBLYMAN BRYANT:__I am worried about the integrity of the |
- process. e e
_‘ASSEMBLYMAN MILLER: 1 asked you a qdestion;"nevef_mihd the
'1ntegr1ty of the process. Do you‘know ahything'cfiminalzin nature?
Yes or no? ' ' _ ' N . |
'ASSEMBL YMAN BRYANT;  Do I know anything criminal in nature?
‘ » =ASSEMBLYMANVM1LLER:, Criminal'in natute.—— associated with 
" this? o | | |
ASSEMBLYMAN BRYANT: By the tlme I am flnlshed w1th thls
.hearlng, I might find out somethlng. I don't know.
~ ASSEMBLYMAN MILLER: Do you know anythlng now7 :
ASSEMBLYMAN. BRYANT: Do I know anything now? o
(ASSEMBLYMAN MILLER: Right now. Do you have anything, a
piece of paper-- ' o | | ‘ ' ‘ |
ASSEMBLYMAN FOY: Who is the crlmlnal, thé Commissidner,
Schlavone, who are you talking about9 . . ' ’ '
' - ASSEMBLYMAN MILLER: All I'm saying-- Wait a minute; hold
‘.ASSEMBLYMAN FOY: Do I know anythlng that Schlavone has done
criminallY? The answer is no, other than that indictment, which is
,mérely an indictment. . |
ASSEMBLYMAN’MILLER° The Speaker was in here last week and he

made some pretty damnlng statements in my book, 1ndlcat1ng to me that
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there is something wrong here someplace. As a matter of fact, he told
me on the side, “Donft stick your neck out too far because this thing
hasn't opened up all the way yet,"v' o |
' Now, I'm asking you, is there anything here criminal in
nature that you know about? Because if théfe is, 1 think we are in
violation because you didn't go to the AG with it. That's ‘all I'm
saying. ' - | - ' ' o
ASSEMBLYMAN BRYANT: Mr. Miller, this héaring is about the
integrity of the process, the whole thing the regulatiohs~dea1 with.
One of the things is indictments. One of the things is, what were the
-circumstances changed from October 24 to August 20 which made the
Department change-- A _ - |
| | ASSEMBLYMAN MILLER: » There is nothing criminal in’ nature
associated with this. ’ ‘
ASSEMBLYMAN BRYANT: It still might mean that they should not
be-- : ;
ASSEMBLYMAN FOY: Wait a minute. = We don't have it in our
authority to investigate. - ’
~ASSEMBLYMAN MILLER: Right.
ASSEMBLYMAN FOY:  That is for the SCI; it's for the Attorney
General; it's for the U.S. Attorney. ; |
ASSEMBLYMAN MILLER: That's why I'm asking. :
ASSEMBLYMAN FOY: That's where that stuff belongs. All I
want to do is Find.out about their procedures. We found there was a
gap in one of their procedures, and they are going to clear it up.
ASSEMBLYMAN MILLER: Then you're saying‘ there is nothing
‘criminal, right? .
* ASSEMBLYMAN. BRYANT: I don't know. :
 COMMISSIONER'BODMAN: Let me read from a copy of a letter to
the Governor from Mr. Karcher. It says: "I suggest to you in the
strongest and most emphatic terms that this is not the simple problem
that yourf Commissioner" -- meaning me -- “éuggests, but _entails a
sinister and perhaps illegal attempt to manipulate the bidding
process." That letter is signed Alan J. Karcher, Speaker.
ASSEMBLYMAN MiLLER: That's right; that is what I want to

know. -
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- ASSEMBLYMAN BRYANT: Is anyone carbon cop1ed on. that’ |
COMMISSIONER'BODMAN: No, sir. I w111 be happy to give you a
copy+ R o . |
| ~ ASSEMBLYMAN FOY: = I never saw that 1etter”in'my life, don't
know anyth1ng about -it, and 1 don't belleve that is the purpose ofA‘
these hearings, from my perspectlve., :
o - ASSEMBLYMAN BRYANT:  That is not the purpose for which 1
called the hearings. . | R
- ASSEMBLYMAN FOY: Let me see 1t. u
, COMMISSIONER-BODMAN: You are welcome to get a photocopy of -
ASSEMBLYMAN MILLER: We are in the wrong ball park if there
is somethlng wrong 1egally or criminally heref Then it goes to the AG,_‘
" not here. ' L o '
ASSEMBLYMAN BRYANT._ Well, Mf.'Miller, I did not eall the
hearlngs on the posxtlon that somethlng is 1llegal. .
COMMISSIONER BODMAN: - Mr. Foy, in a telegram to the Governor, .
the Speaker said, "Extraordinary questlons of governmental eff1c1ency‘
~and ethics are 1nvolved in this 91tuatlon."» So 1 assume there are
some-- » o | |
ASSEMBLYMAN FOY: 1 don't know about the ethics situation,
but I think efficiency in departmental regulations -- I think that is
adnitted, as far as that goes. o B o , .
COMMISSIONER BODMAN: Agreed. . 1 am not quarreling with the
vpurpose of the hearing. I am simply stating that there -are some
allegations, Mr. Foy. o | |
ASSEMBLYMAN FOY: No one has accused anyone of anything
.unethical. That's news to me. He is asking the Governor to
“investigate the matter. We didn't bother to wait for the Governor; we
did it on our own. My concern focuses on the precise‘authority that
thls Commlttee has, which is really, in a sense, a certain amount of
oversight authority over your Department and its’ act1v1t1es. : Our
inquiry, in my opinion, has to be based upon whether, given the
questions that have been raised about the sitoation, the Department

acted properly.
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I don't think there is any question théi you acted properly
on the first part of it. Now we are just trylng to- flnd out if you
acted properly on the second part of it, . ‘ ‘

COMMISSIONER BODMAN: Well, I think this questlon was raised,

- and it 1s worthy of a reading from a News Tribune artlcle dated October

8, 1985, and 1 quote: "Once again we see a,31tuat10n in wh1ch a major
~contract has been awarded to a major contributor to the Governor's
reelection effort amid signs that delays and other problems are
_developing, Bryant said." I assume that means you, Mr. Chairmah. 1

would construe that as being an allegation that in some way favorable
treatment was supplled to Schiavone Construction Company in exchange
for contrlbutlons. '

_ ASSEMBLYMAN BRYANT: Well, one thing I have 'discovered is
that the procedures are unusual, and I want to know why. And I want to
"know the opinions as to who pianned those things.

COMMISSIONER BODMAN? I see, but the question on the floor at
the momenﬁ'is one of purpose and allegétion, You are suggest ing-- 1
agree w1th you, Mr. Foy. I think this is a uhique situation and it
bdeserves this hearlng. N 1 _ . |

ASSEMBLYMAN BRYANT: There are a few purposes.

COMMISSIONER BODMAN: But there have been some suggestions
made in the pubiic media and elsewhere that perhaps there are mbre -
to use the Speaker's words -- "sinister activities" taking place here.

ASSEMBLYMAN BRYANT: Mr. Commissioner, you're asking me what
the purposes of these hearings are. The purposes are twofold. Number
one is, you started out with a project and it is "supposed to get done.
It is not getting done. I understand it is now going to be done.
There was a low ‘bidder, and the procedures through which that low ,
bidder ﬁent‘have now been called into question. Number two is, we have
‘had a proposed suspension of the individual who ended up winning the
contract. There are a lot'of'questidns which have been raised in my
mind. j

' With all those questions -- and 1 am not>$ayihg‘there is
anythihg illegal -- maybe we need to Eighten up the process so these
things will not happen. We should either do one thing or do the other.
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‘ COMMISSIONER BODMAN: Ne have concurred 1n that, -Mr;
E Chalrman, ‘and we w111 review those regulatlons. o I
 ASSEMBLYMAN . BRYANT: And that - is the purpose of this "

o Commlttee, to examine not only what has happened, but to ascertain 1f'

there are procedures we need to tlghten up in our Transportatlon,
Department. * - ' _ . -
Now, if you d1sagree, Mr. M111er, that's flne.v j _ A
COMMISSIONER BODMAN- ~Then the statement you made to the -

": paper that in some way we were treatlng Schiavone. favorably in exchange '

- for polltlcal contrlbutlons was not accurate? )

lv ASSEMBLYMAN BRYANT: Well, 1t does seem 1ron1c to. me that the
‘Appellate Court of New York says there are enough facts, and all of a
', 4sudden, you tell me you never reviewed the 1nd1ctment.
| COMMISSIONER BODMAN" I am suggestlng-- - You just flnlshedn
telllng me, Mr. Chalrman, what the purpose of thls hearlng was.

_ ' ASSEMBLYMAN BRYANT: It concerns me that we argued that they
'shouldn‘t bid, and T Just want to know what c1rcumstances changed in
the Department's mlnd from October 24, 1984 to- August 20, I can't
understand that. ’ : e
7 COMMISSIONER' BODMAN# _well, in the .eXpIanation .of your
-:purpOSe;here,'you“made'no»reference to this particular comment that was
‘made in the v-newspafper, so I assume 'th_at -is a moot issue. Is that
© right? R | A ”
- " ASSEMBLYMAN BRYANT:  About what7
_ COMMISSIONER BODMAN: - About, once again: "We see a situat ion
' in.whichwa major contract has been- awarded to a major contributor to
,bhe-‘GOVernorYs ‘reelection effort amid"signs, that delays and. other
problemsv are ideveloping,- Bryant said."' 1 ‘interpret that - as an
allegation that-- ' o . - |
 ASSEMBLYMAN BRYANT: It's a statement of fact.. |
~ COMMISSIONER BODMAN: I see. Are you suggesting'something ‘
_beyond that? , '

: ASSEMBLYMAN BRYANT No; I stated a fact. I have a right to

state facts. i | o ‘ ”
COMMISSIONER BODMAN‘ Absolutely.
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ASSEMBLYMAN MILLER: But you're casting éspersiohs upon the
‘integrity of the Department. . L o
ASSEMBLYMAN BRYANT: ,I‘ﬁ éskihg, what has changed in the
* Department? ' | o - n
COMMISSIONER BODMAN: In the very. same article,‘the Speaker
is qubted as saying: "They rejected the low bidder so they could give:
the contract to the second low bidder, Schiavone."
v ASSEMBL YMAN BRYANT: You would have to ask the Speaker about
 vthat. What I am asking you is this: ‘Nhatvamgor changes, from the
standpoint of the Department, happened between October 24 and August
20, of one year? S .

COMMISSIONER BODMAN: What major changes?

ASSEMBLYMAN BRYANT: Yes. _ S

COMMISSIONER BODMAN:  The Administrative Law Judge made a
ruling after exhaustive hearings and made a recémmendation to me. The
~ other major change, frankly, was that Mr. Sheridan left office and I

took office. S -

ASSEMBLYMAN BRYANT: And that changedrtﬁe Department's view?
Is that what you're telling me? K R ,
o 'COMMISSIONER BODMAN: I didn't say the Department's view.
You didn't ask that question. o - |

ASSEMBLYMAN BRYANT: I did. That is Qﬁat I asked. ,

ASSEMBLYMAN FOY: Let me ask this question. Commissioner,
did_ you have occasion to review this matter with Commissioner
Sheridan? Did you ever have any discussions from when you took offiée_
" to when you ultimately had to reach your decision? Did you talk to
John Sheridan about it? ‘

COMMISSIONER BODMAN: Yes, I d1d.

ASSEMBLYMAN FOY: Did you get the benefit of his thlnklng
about what he did originally? ‘ -
| COMMISSIONER BODMAN: Yes, I did, both before and after the

fact. : o f | | , -

ASSEMBLYMAN FOY: = All right. Then my question is, did he

still advocate the suspension of Schiavone Construction?
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: COMMISSIONER BODMAN' He never advocated the suspensmn, Mr.

| 'S Foy. He advocated the proposed suspen31on. He felt that my actlon was

- -appropriate. 1 Just spoke with him three ‘or four days ago.
| ‘ ASSEMBLYMAN FOY: All nght.° He ‘concurs w1th what you d1d,
. based upon the Administrative Judge s dec1s10n7 | h :
COMMISSIONER BDDMAN. Yes, 51r. ' .
~ ASSEMBLYMAN FOY: ~ But he never advocated the actusl
S suspen31on° He never suspended9 | . V | S
COMMISSIONER BODMAN: He d1d not o v
-ASSEMBLYMAN FOY: That is the point I am focu51ng on. That
is why I'm here in terms of these things. I want to know why. - ,
| ASSEMBLYMAN MILLER: Why the. proposed suspen51on instead of a
“suspension. As far as I am concerned I think you are into semantlcs.
ASSEMBLYMAN FOY: - No, it - is not, semantics. It is a very
pfactiCal situation that has an enormous economic impect’ on the
contractor. If I suspend - meanlng the Commissioner .‘-;
notw1thstand1ng the fact that the person who is suspended then asks for
a hearing, he is not permitted to bid on State‘work_durlng the period
of that suspension. If I‘propose to suspend5 about which there is a
question as to the ‘authority of the Commissioner to 'inyent that
particular aspect-- =~ If I propose to suspend, £hen,'in fact,’he can
continue to bid. He was able to bid on thls project and he did, in
fact, bid on other prOJects. _

" S0, they have a tremendous practical economic impact, tnose
little sementics. Millions of dollars are involved in those semantics,
~and 1 want to know why that.occurred. | . _‘
| ASSEMBLYMAN MILLER: Will you agree with me, Tom, that the -
Commissioner does have the right, does have the final say as to Whether
to grant contracts or not grant contrscts?

ASSEMBLYMAN FOY: Absolutely.

ASSEMBLYMAN BRYANT: We agree with that. |

ASSEMBLYMAN FOY: I don't question Commissioner Bodman's
“decision to agree with the Administrative Law Judge. I would probably
‘have done the same thing.
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ASSEMBLYMAN MILLER:  Would you also agree then that if he |
d1dn't put the words . "proposed suspension"-— " If he just sent the man a
‘letter and said, "Look, we want to sit down and have a hearing with:
~ you" -- period -- "about the situation. Come on in, we want to talk to
yuu“-?- | - . | v_ . . . e
ASSEMBLYMAN BRYANT: He would not have gotten this contract.
ASSEMBL YMAN MILLER' I'm éaying, "Juét sit dbwn,'ﬁe‘want‘to
have a talk with you." 'Never mind even menﬁidning thé_étatdte. "We
want to sit down and have a discussion with you about the situation."
He has a'right to do that too, doesn't he? I mean, he has the final
'say; he has a right to do it. You can't disagree with that.
'ASSEMBLYMAN FOY: No, I think that is within his discretion.
ASSEMBLYMAN MILLER: Okay. \
~ ASSEMBLYMAN FOY: But it is highly unusual. ‘
ASSEMBLYMAN MILLER: Fine, but he has that discretion. All
he did was point out, "Here' s‘a statute. WE re proposing suspension,
" but we want to talk to you first." 1 see. nothlng wrong with that
either, except that you're saying in those 10 days, he could have been
awarded contracts. | |
COMMISSIONER BODMAN: Mr. Foy, 1 understand—- _
' ASSEMBLYMAN FOY: Suppose he had been awarded contracts in
those 10 days7 ' ' '  ; ‘ ‘
CUMMISSIONER BODMAN' --your conéern, but it should be
pointed out that my people tell me that at the time former Commissioner .
Sheridan made the decision to issue this proposed sUspenéion,'it was,
in fact, widely pubiicized.' The Department issued press statements to
the effect. Frankly, here we are, ‘a’ year later, questioning that
deéision. D '
; ‘ ASSEMBLYMAN FOY: I am questioning thé decision in light of
all of the facts which have emerged. What brought it to my attention
was the Route 9 Bridge issue. . | |
COMMISSIONER BODMAN: I understand.
ASSEMBLYMAN FOY: That is how Schiavone got involved.
CDMMISSIONER'BODMAN: It just should be noted that at the
time, they tell me, a press statement was issued -- a year ago --

putting forth the then Commissioner's decision.
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- issue. _ -

s ASSEMBLYMAN FOY" Let me Just say somethlng for the record.
:'1 don't have a partlcular hang-up -about . the contrlbutlon issue ‘as far
“fas th1s goes. I know there has been some commentary in the paper about
that, but, you know, I d1d my homework. 1 have a list of all the moneyd

»Schlavone has contr1buted to anybody and everybody.v H1s lawyers areﬂn

" here. I know how much they gave. They have been very generous to the -

f'FDemocratlc party.” You know, that is 1nc1denta1 ‘as far as all thls
.~ goes. Hhat concerns me is the-- - e ', B
| COMMISSIONER BODMAN: Well, I'm glad that is not en issue.
ASSEMBLYMAN FOY: --procedural orocess; the other ighnot‘an’

* ASSEMBLYMAN MILLER: How come I'm not on that list, Tom?
“ASSEMBLYMAN FOY: Pardon? - - .

_ ASSEMBL YMAN MILLER. How come I'm not on that list?

j ASSEMBLYMAN FoyY: Well, you 're not on the 1lst 1nd1v1dually, -

o bit s some of the people who gave to you ‘are on the list. -

ASSEMBLYMAN MILLER: Oh, okay..~ I Just don't want to be

‘_,.dlscrlmlnated agalnst.

ASSEMBLYMAN BRYANT The"prOcess-- This is something'you
) mlght not know. EPA has also stopped them from worklng., It jUst:seems'
"strange to me that New York, Federal people-- ; - - ;.
ASSEMBL YMAN MILLER. It can be very strange, but I “see
_ nothlng illegal or wrong with what-- B '
© ASSEMBLYMAN BRYANT:  Why, all of a sudden, is New Jersey
adopting different procedures? R | ' '
' ASSEMBLYMAN MiLLER" I think first we ought to-- N
ASSEMBLYMAN BRYANT: Maybe ‘you're rlght, maybe Mr. Sherldan
'113 the only one who can answer that. Maybe the Attorney General is the
ionly.one who can answer that.g I am going to havevto~bring them in to
© find out those ansWers;° ',iv']' L o s
y»b COMMISSIDNER BODMAN: vaiousiy, I made the final decision,
'1Mr,- Chalrman, and I stand by that dec151on. ~ Obviously, 1t is a
. judgment call.» You can quarrel w1th and you can questlon my Judgment
~in the matter, just like you can questlon Mr. Freldenrlch's Judgment on

hv: the Edlson Brldge thlng we flnlshed dlscu551ng a whlle ago But the
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faét is, it is a judgment call. 1 felt there was sufficient evidence
presented by that Administrative Law Judgé.to concur with his opinion,
and I stand by it. It's that simple, and, frankly, I don't care what
New York does. We are not in New York; we're in New Jersey.

- ASSEMBLYMAN BRYANT: We're not the ‘Federal government eifhef,

but they did it too. I

~ COMMISSIONER BODMAN: That is correct. That isvclearly within
'their authority. "I don't know if they asked some Administrative'Law
Judge or some other non-biased third party to review the matter in as
~exhaustive a fashion as we did. I doh‘t.know what‘pfocess they used,
and, frankly, I don't care. I believe this was a clear, just, and
appropriate process, and it was a fair decision based upon the facts.
And that's it. There is really not much more to discuss.

ASSEMBLYMAN BRYANT: But you only reviewed some of the facts.

* COMMISSIONER BODMAN: Excuse me? o

ASSEMBLYMAN BRYANT: You only reviewed some of the facts.

COMMISSIONER BODMAN I reviewed what I considered to be a
'suff1c1ent number of facts to make a decision. :

ASSEMBLYMAN MILLER: Mr. Chairman, you know, something good
is coming'out of this. 1 am more impressed with DOT today than I was
before we started the hearingé. "1 think they really handled
themselves very well. They are doing a commendable job'in supplying
all you have asked them to supply. :

ASSEMBLYMAN BRYANT: Are there any other questions for the
Cohmissioner? I know I am going to have to bring the Attorney General
in because he has a lot to do with this.‘ I will probably have to bring
Mr. Sheridan in too, because I still want to know prOcedurally why we
are doing some things, and if it was a unique situation. We are
getting into all these unique situations surrounding one contract.
Those things sort of glare when there are so many uhiqué things
happening at one time, in my mind, proceduraliy; We want Eo find out
who is making these determinations to allow these unique situations to
continue and what we should be doing, whether through regﬁlation or
through statute, to make sure these things do not happen in the future,
and whether, in fact, there was actually a decision to allow this

unique procedure.
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" Does anyone'have'any othef questions'of the‘Commissioner? o
. ASSEMBLYMAN MILLER: 1 just want to 'say, one last word, Mr.
Chairman.i Once agaln, I think this is a witch hunt. 1 _see nothlng

here whatsoever, and 1 w1ll guarantee ‘you you w111 flnd nothing on the‘ ,‘

‘bottom line, unless Mr. K_archer has somethmg_ he is not letting us know.

"about from the statements he has made in the papers. »Uther thathhat;

as far as I am concerned, we are wasting our'time.' o
ASSEMBLYMAN FOYQ‘ Let me answer that._ We . were: 901ng along- '

. pretty well unt11 you got on the soapbox there. If thls was really and

Ttruly any_sort of a polxt;cal witch hunt, Comnlssloner Bodman has had a o

‘longtime, political - affiliationtiand “relationship with .oneh_of' the
principals of the company we are oonCernedfabout.[ Not once in this °
~ hearing did‘anyone bring that into account' because I have more respect
for Commissioner Bodman as a. person, and as a pub11c official. No one

tgot into that. If it was going to be pol1t1ca1 if we were going to

try to throw some mud against the wall==" You can make anything out of

-nothing if you want to politically.. We didn't focus on that.
S As for the other' buSiness! ‘the contributions, that is
tangential as far as I ~am - concerned. I want to know what the
procedures are. I'm satisfied that the profe331onal civil servants in
the Department acted responsibly. 1 think the Commissioner exercised
hls Judgment._ 1 may dlsagree with what he did; I may. agree with what
he did, but that is incidental. That is hlS role in the process.
Our role in the process, and the one which I will stand by in

‘terms of protectlng the integrity of this branch of State government,”
is our ab111ty and obllgatlon to go in and investigate where issues of
f‘serlous consequence to the publlc s bu31ness are raised. That is what
E'thls Committee hearing is all about. - It is not a political witch hunt,
' bECause_if_someone'wants to go on a witch hunt and they need someone to
jgo"in and investigate, 1 am‘the‘guy'tojdo'it. I could have raised a
lot of questions that I didn't raise because they were 1nappropr1ate.
1 don't believe you do those kinds of things. ,
So, 1 take offense to any accusatlon ‘that efforts by, at
- least thls person on the ‘Committee, 1nvolved any kind of a political

‘witch hunt 1 don't play those games.
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ASSEMBLYMAN ‘MILLER- Nell, 1. suppose the fact that this
'brldge is in the nineteenth district, Mr. Karcher s district, has no -
effect upon thlsvwhole hearing. '
| ~ ASSEMBLYMAN FOY: 1 don't care where the bridge is. What
difference does it make? | ' _ o ‘
- ASSEMBLYMAN MILLER: Come on, will you?
- ASSEMBLYMAN BRYANT: 1It's a contfact, I wouldn't care where
it was, . P . |

ASSEMBLYMAN FOY: If I want to do something for everybody,
look at the bridge down in my district. - ' ,

COMMISSIONER BODMAN: I think welfixed'that bridge, didn't
we, Mr. Foy, the Rancoéas Bridge’ '

ASSEMBLYMAN FOY: Yes, we opened that br1dge, Comm1551oner.

ASSEMBLYMAN BRYANT: Commissioner, we want to thank you and
your staff for cbming. We will continue to ask questions through the
Attorney General. You might have to come back because I don't know
.whether—- WOuld you also supply us with the name of the person who
argued the hearlng from the Attorney General's. staf f?

COMMISSIONER BDDMAN',.Yes, sir. c :
. ASSEMBLYMAN BRYANT: I think you gave us the name of the
person who helped you with. your opinion.' We'wbuid like to hear from
those individuals. Also, there might be a third person -- I'm not sure
it 'is the same person -- who made a decision on the first contract.
And whether, in fact, if you didn't get the rating, you never looked at
‘the other ones. If there are three different individuals, we would
like to have those names. We appreciate it. - '

COMMISSIONER BODMAN: Thank you.

'ASSEMBLYMAN BRYANT: Thank you.

(HEARING CONCLUDED)
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