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Notice of Appeal.
( Filed April 17, 1926. )

IN CH ANCERY OF N E W  JER SEY

B e t w e e n

Ra l ph  W. Sk in n e b , as Substituted 
Trustee under the Last Will and 
Testament of Adonijah S. Boyd, 
Deceased, etc.,

Complamant,
and

Ja n e  H. Bo yd , et als., .

Defendants.

Deborah Price and Langworthy Franklin Carr 
Price (named in the bill as Rodman M.J Price, 
Jr.), infants, by Deborah C. Price, their mother, 
next friend and guardian ad litem, appeal to the 
Court of Errors and Appeals from so much iof 
the final decree made in this court in the above 
stated cause as finds and decrees in effect that 
these appellants are not issue of Fanny S. Price,  ̂
within the meaning of the term “issue” as used 
in the Will of Ad'onjijah S. Boyd.

These appellants appeal from so much of the 
Eighth, Ninth, Tenth, Eleventh, Twelfth and] 
Thirteenth numbered paragraphs of the decree 
in so far as the several aliquot parts assigned!
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Notice of Appeal.

to Matilda C. S. T. P. Ktopf and Rodman Mv 
Price are concerned, and in so far as these ap-' 
pellants are not adjudged to share in so much4 
of the estate as would have belonged to Fanny
S. Price were she living.

February 24, 1926.
10 ' f Ric h a r d  Bo a r d ma n , )

Solicitor for Deborah Carr Price, 
next friend and guardian ad 
litem of Deborah Price and Lang-
worthy Franklin Carr Price, Infant- 
Appellants.

I conceive that there is good cause for appeal 
20 in the above cause.

Ric h a r d  Bo a r d ma n ,
Of Counsel.

30

40
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Petition.

(Filed May 4, 1926.)

NEW JERSEY COURT OF ERRORS AND APPEALS.

B e t w e e n

Ra l ph  Wl Sk in n e b , as Substituted 
Trustee under the Last Will and 
Testament of Adonii'ah S. Boyd, 
Deceased,

Comp lainant-Respondent, 

and

Ja n e  H. Boyd , et als., j

Defendants.
and

De bo r ah  Pr ic e  and La n g  wo r t h y  
Fr a n k l in  Car r  Pr ic e , Infants, 
by De bo r ah  C. Pr ic e , their next 
friend and Guardian Ad Litem.

Defen dants-Appellants.

On Appeal 
from

Chancery.,

20

To Th e  Hon orable  Co u r t  o f  Er r o r s  a n d  
App e al s  :

The petition of Deborah Price and Langworthy 
Franklin Carr Price (named in the bill as Rod- 
man M. Price, Jr.), infants, by Deborah & Price. 80 
their mother, next friend and guardian ad litem, 
appellants in the above entitled cause, respect-
fully show:

1. Petitioners find themselves aggrieved by a 
final decree, made in the 'Court of Chancery, by 
His Honor; Edwin Robert Walker, Chancellor 
of the State of New Jersey, which decree bears 
date the eighth day of February, 1926, in a 
certain cause in the said Court of Chancery, 80
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wherein Ralph Wl. Skinner, as Substituted Trustee 
under the Last W ill and Testament of Adonijah 
S. Price, deceased, is complainant, and Jane H. 
Boyd, Rodman M. Price, Matilda C. S. T. P. 
Kopf, your petitioners and others are defendants, 
for the following reasons:

10
(a ) That the said decree finds and decrees in 

effect that these appellant« are not issue o f Fanny 
S. Price, within the meaning of the term “ issue” 
as used in the W ill of Adonijah S. Boyd.

(b ) That in and by the Eighth. Ninth, Tenth, 
Eleventh, Twelfth and Thirteenth numbered para-
graphs of the decree, these appellants are not 
adjudged to share in so much of the Estate as

20 would have belonged to Fanny S. Price, were she 
living :

(c ) That an aliquot part o f the share of the 
Estate of Adonijah S'. Boyd, which would have be-
longed to Fanny S. Price, were she living, was 
not, by the said decree, assigned to these ap-
pellants equally with Matilda C. S. T. P. K opf 
and Rodman M. Price:

2. Petitioners appeal from the decree o f the 
30 Chancellor in so far as these appellants are de-

creed not to be issue of Fanny S. Price, within 
the meaning of the term “ issue” as used in the 
W ill of Adonijah S. Boyd, and from so much of 
the Eighth, Ninth, Tenth, Eleventh, Twelfth and 
Thirteenth numbered paragraphs o f the decree, 
in so far as the several aliquot parts assigned to 
Matilda C. S T. P. K opf and Rodman M. Price 
are concerned, and in so far as these appellants 

4 Q are not adjudged to share in so much of the 
estate as would have belonged to Fanny H. Price, 
were she living.

Ric h a r d  Bo a r d ma n .
Solicitor for and Of Counsel 

with Appellants.
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Bill of Complaint.
(P iled March, 1924.)

IN CHANCERY OF N E W  JERSEY

To His Honor Edwin Robert Walker, Chancel-
lor of the State o f New Jersey:

The complainant, Ralph W. Skinner, o f the CiL 
of Newark, Essex County, New Jersey, respect- 
fully shows:

1. That complainant is the Substituted Trustee 
under the Last W ill and Testament o f Adonijah 
>S. Boyd, late o f the County o f Bergen, New Jer-
sey, deceased, ond is Substituted Administrator 
with the Wjill annexed o f said Adonijah S. Boyd, 
deceased, and is acting as hereinafter set forth 
as agent and attorney of the adults interested in 
the estate of Adonijah S. Boyd. ^0

80

40

2. That the said Adonijah S. Boyd died Octo-
ber 5, 1890, having first made and executed his 
Last W ill and Testament, which was duly ad- - 
mitted to probate by the Surrogate o f the County 
of Bergen, Ntew Jersey, on October 18, 1890: 
that in said paragraph “ F ifth”  o f said W ill the 
said testator gave, devised and bequeathed unto 
William E. Skinner all the rest and residue of 
Ms estate, real and personal, for and during the 
natural life o f one Adelaide Barling, upon the 
trusts created and declared in said paragraph 
“ Fifth”  of said W ill hereinafter set forth : that 
thereafter and on March 26, 1913, the said W il-
liam E. Skinner was, by the Orphans’ Court o f 
the said County of Bergen, on his own applica-
tion, discharged as such Trustee, and the com 
plainant was, by an Order of said Court made 
on the same day, appointed trustee in the place
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and stead o f said W illiam E. Skinner to execute 
and complete the trusts created and declared in 
said W ill, and that thereupon the said complain-
ant duly qualified as such Substituted Trustee by 
entering bond to the Ordinary of this State as 
required by the Order of his appointment, and 

■ entered upon the duties o f his trust and has ever 
Since continued therein; that on February 11, 
1923, said Aledlaide Barling departed this life :

3. That paragraph “ F ifth” of said W ill of 
Adonijah S. Boyd, deceased, was in language 
follow ing:

“ F i f t h  : A ll the rest and residue of my estate 
real and personal whatsoever and wheresoever I 
do hereby give devise and bequeath unto W illiam 

20 e . Skinner of Hackensack aforesaid for and during 
the natural life o f said Adelaide Barling in trust 
nevertheless for the uses and purposes following, 
that is to say, to retain and keep in his own hands 
ail the said rest and residue of my personal 
estate and the same to invest in such securities as 
shall be deemed best by him, or put out at interest, 
on bond secured by bond and mortgage to alter 
and change investments and securities as he may 

3  a think best, to renew and extend loans to call 
loans in and receipt for the same, and tne moneys 
thereby received to invest or put out at interest 
as aforesaid to grant leases o f all the messuages 
lands and 'tenements whereof I shall die seized 
or possessed, (the lands hereinbefore devised to 
said Adelaide Barling for and during her natural 
life excepted) and to determine the same to 
collect the income, interest, rents issues and 
profits accruing from  said rest and residue of 

40 my estate real and personal, and after making all 
necessary repairs and paying all taxes and as-
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sessments and other necessary charges and ex-
penses in and about the management o f the said 
rest and residue o f my estate, to pay, annually 
at such time and place as he may deem expedient 
the equal one seventh part o f the remainder of 
said income, interest rents, issues and profits, 
to the said Adelaide Barling, the equal one 10 
seventh part thereof to each of my nephews 
James Boyd son o f my deceased brother Adam 
Boyd, and John Quackembush son of my deceased 
sister Helen, and the equal one seventh part 
thereof to each o f my nieces, Kate Hopper wife 
of Albert Hopper, Fanny Price w ife o f Gouvern- 
eur Price, Sophie Benjamin wife o f John V. 
Benjamin and Jane Boyd, daughter o f mv de-
ceased brother Adam Boyd, and if any o f my 20 
said nephews or nieces shall die during the 
lifetime o f said Adelaide Barling, leaving issue, 
to pay to such issue the share of said remainder 
which my said nephew or nieces legally repre-
sented by such issue would have been entitled to 
receive of living; and if any o f my said nephews 
or nieces shall die during the lifetim e o f said 
Adelaide Barling without issue to pay the share of 
said remainder which my said nephew or niece, who 
shall sb die, Would have been entitled to re- 
ceive if living, to the survivors or survivor o f my 
aforesaid nephews and nieces, and to the issue of 
any of them who shall have died leaving issue, 
in equal shares share and share alike, except 
that, issue paid under this provision shall be 
paid only that share which my said nephew, or 
niece who shall be legally represented by such issue 
would have been entitled to receive if  living.”

4. That the said James Boyd named in said 40 
paragraph “ Fifth”  o f said W ill died intestate
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April 3, 1907, and left him surviving his wife, 
Catharine Boyd, and two sons, David W . Boyd 
and W illiam A. Boyd, and no other child and no 
descendant o f any deceased child, and no letters 
o f administration have ever been taken out on his 
estate; that said David W . Boyd, at the time of 

10 the death o f his father, said James Bovd, was 
married to his present wife, Eurania R. Boyd, 
and had two children, namely, V iola M. Boyd, 
now the wife o f Leslie White, and Ruth K. B oyd ; 
that said David W. Boyd has had no other 
descendant except Claire R. White, daughter of 
said Viola M. White, who was born on Septem-
ber 14, 1923; that said W illiam  A. Boyd, at 
the time of the death o f his father, said James 

20 Bovd, was married to his present wife, Mary
E. B oyd; that at the time of the death o f his 
father, said James Boyd, said W illiam  A. Boyd 
had never had any children, but three children 
have since been born to him, namely, Mabel G. 
Boyd, James A. BOyd and Dorothy E. Bovd, 
the youngest of whom, said Dorothy E. Bovd, was 
born in the month o f April 1916; that Kate S. 
Hopper named in said paragraph “ Fifth” of said 
W ill departed this life on February 26, 1917, 

^0 Rawing her surviving her husband, Albert G. 
Hopper, who has since died, but leaving no de-
scendant her surviving; that Fanny S. Price 
named in said paragraph “ Fifth”  of said W ill 
departed this life on November 25, 1920, and 
left her surviving her husband, Gouvemeur Price, 
and her daughter, Matilda C. S. T. P. Kfopf, 
wife Of Frederick C. Kopf, and her son, Rodman 
M1. Price, and no other child and no descendant 

40 o f any deceased ch ild ; that said Fanny S. Price 
left a last W ill and Testament, which shortly
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after her death was duly admitted to probate by 
the Surrogate o f Bergen County, New Jersey, 
and is o f record in the office o f said Surrogate, 
by which she devised and bequeathed the residue 
of her estate, real personal and mixed, and ex-
pressly set forth that she included therein her 
interest in the Estate o f said Adonijah S. Boyd, 
to her daughter, Matilda C. S. T. P. Kopf, and 
her son, Rodman M. Price, share and share alike; 
that said Matilda C. S. T. P. K opf had but one 
child by her marriage with said Frederisk C. 
Kopf, which child, a son, predeceased the said 
Fanny S. Price, and the said Matilda C. S. T. P. 
Kopf had no descendant living at the time of 
the death of her said mother, nor has anv child 
since been born to her; that said Rodman M. 
Price, at the time o f the death of his said mother, 20 
Fanny S. Price, was married to Deborah C. *Mee. 
and he then had two children, his daughter, 
Deborah Price, and his son, Rodman M. Price. 
Junior, who is sometimes known as Laneworthy 
Franklin Carr Price, and no other child has ever 
been bom  to him, nor has he ever had any other 
descendant; that said Rodman M. Price, son of 
Fanny S. Price, claims to have been divorced 
from said Deborah C. Price by decree o f the 
Corporation Court o f the City o f Alexandria, 80 
Virginia, made on July 8, 1921. and he has since 
married May E. Price, whose name was formerly 
Mav E. Mahoney; that complainant is informed 
that said Deborah C. T>rice denies the validity 
o f said decree o f divorce, and claims she is still 
the wife of said Rodman M. Price; that said 
Rodman M. Price, on September 9, 1922. made 
fr’ i  delivered to Robert S. Ross a deed o f trust 
for» ¡a,.» benefit of certain of his creditors, by 40
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which he conveyed to said trustee as security for 
the payment of their claims all his interest in 
the property, real and personal, to which he then 
was or might thereafter ¡become entitled b y  virtue 
of the trust created by the W ill of Adonijah 8. 
Bovd, deceased:

10
5. That the complainant has made distribu-

tions, under the provisions o f said paragraph 
“ Fifth” , o f the net income coming into his hands 
as Trustee, in the following manner:

From the time of his appointment and quali-
fication .as Trustee until the death of Kate 8. 
Hopper, complainant distributed in the following 
manner, to w it:

To Fanny S. Price, Jane H. Bovd, Sophia 
20 Benjamin, Kate 8 . Hopper. John F. Quaekenbush, 

and Adelaide Burling, each a seventh part of 
such net income, and to W illiam A. Boyd and 
David W. Boyd, sons of the aforesaid Jame'i 
Boyd, deceased, each a fourteenth part thereof;

From the time of the death o f the said K at 
S. Hopper to the time of the death of the said 
Fanny S. Price, complainant distributed the said 
net income in the following manner, to w it:

3q  To the said Adelaide Barling a seventh part 
thereof, and to the said Fanny 8. Price, Jane H. 
Boyd, Sophia Benjamin, and John F. Quacken- 
bush, not only a seventh part thereof to each, 
but also to each a fifth part o f the share thereof 
which but for the death of Kate S. Hopper 
would have been payable to her; and to the said 
W illiam  A. Boyd and David W . Boyd, not only 
to each a fourteenth part thereof, but also to 

.each a tenth part of the share thereof which but 
40 for the death of said Kate S. Hopper would 

have been payable to her:
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From the lim e of the death o f the «aid Fanny 
S; Price the said net income, so far as distributed 
—upwards o f $2,’000.00 being undistributed— has 
been distributed in the same manner as after the 
death o f the said Kate S. Hopper, except that the 
share of the said Fanny S. Price has been dis-
tributed as follow s:

The original seventh part thereof payable to 
said Fanny S. Price under said paragraph 
“ Fifth”  o f said W ill has been distributed to her 
daughter, Matilda C. S. T. P. Kopf, and her son, 
Rodman M. Price, share and share alike, and a 
fifth part o f the seventh part o f the net income 
that would have been payable to said Kate S. 
Hopper but for her death, has been paid to the 
said Matilda C. S. T. P. K opf and Rodman M. 
Price, as executors of the W ill of Fanny S. Price, 
deceased:

10

20

6. That the distribution by complainant’s pre- 
deceslsor in the trust were made (like the dis-
tribution made by the complainant) upon the 
construction of paragraph “ Fifth” o f said W ill 
that the gift of income in the case o f the death 
in the lifetim e o f said Adelaide Barling o f any o f 
the nephews or nieces o f said Adonijah S. Boyd 80 
n«med in «aid paragraph, leaving issue was by 
the terms o f said paragraph “ Fifth”  limited to 
such issue as legallv represented said nephews 
and nieces so dvinar. respectivelv, to w it:— such 
issue as were next o f kin of the nephew or niece 
so dvinar—and that in the case of nephews and 
nieces named in said paragraph, dvinar in the life -
time o f said Adelaide Barline, without leaving 
issue, the share o f  the one so dvine would go to  ^  
the survivors o f said nephews and nieces and to
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the issue legally representing such o f them as 
had died leaving issue, to w it:— such issue as 
were next of kin of the nephew or niece so dying; 
that the aforesaid distributions have been made 
without any question or protest as to their correct-
ness but now that said Adelaide Barling is dead 

10 the trust is to be closed and the estate, real
and personal, o f Adonijah S. Boyd fully dis-
tributed, the claim has been made by various 
parties other than those to whom distribution 
has been made as aforesaid, that they are entitled 
to share equally with such issue on the theory that 
the gift, whether of personalty or realty, is to 
issue generally of the several deceased nephews 
and nieces respectiveely and p e r  capita.

20 7. That the complainant is advised that for
his protection he is entitled to have a construc-
tion of paragraph “Fifth” of the Will, as to the 
method of distribution therein provided for.

8. That the complainant further shows that 
paragraph “Fourth” of said Will made the fol-
lowing provision:

“ F o u r t h : I do hereby give divise and be-
queath unto Adelaide Barling, the half sister of 

30 my deceased wife Fanny, all that lot tract or 
parcel of land and premises situate lying and 
being in the Village of Hackensack in the town-
ship, county and state aforesaid, having a. front-
age on Essex Street in said village o f about one 
hundred and eighty feet on which said lot are 
built my dwelling house in which I now reside 
and other buildings and all the furniture house-
hold goods and other personal property in said 

40 dwelling house and other buildings contained 
save the two portraits before mentioned, and the
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monies, promissory notes, bonds and mortgages, 
certificates o f shares o f stock, and other securities 
and boobs of account ^hich may be therein at the 
time of my decease for and during the term of 
her natural life she keeping the same in good re-
pair and condition and paying the taxes and as-
sessments and other charges thereon imposed by ■ 
law.”

9. That by paragraph “ Sixth” o f said W ill 
hereinafter set forth , the testator provided for 
the distribution o f his estate, real and personal, 
so as aforesaid held in trust under paragraph 
“Fifth”  o f said W ill, and also o f the property be-
queathed by paragraph “ Fourth” o f said W ill to 
Adelaide Barling for her lifetim e:

20
10. That by said paragraph “¡Sixth”  the ex-

ecutors, W illiam  E. Skinner and David St. John, 
named in said W ill, were ordered, directed and 
empowered, in case it should 'be necessary in 
order to make a satisfactory and fair dicision 
of testator’s estate among his devisees and legatees 
after the decease o f said Adelaide Barling, to sell 
all of the testator’s real estate at public or private 
sale for the highest price that could be Obtained by 
them or the survivor of them for the same, and 
to make, execute and deliver to the purchasers 
thereof good and sufficient deeds o f conveyance 
in law for the same, and to make, execute and de-
liver to the purchasers thereof good and suffi-
cient deeds of conveyance in law for the same, 
and the proceeds of said sales, and the testa-
tor’s personal estate, or what should be real-
ized therefrom, to distribute and pay over as 
provided in said paragraph “ 'Sixth” . ¿ q

11. That paragraph “ Sixth”  o f said W ill is 
in language follow ing:
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“ Si x t h : Upon the decease o f the said Adelaide 
Barling, I do hereby give, devise and bequeath 
all the real and personal estate hereinbefore given 
devised and bequeathed to her for and during her 
natural life. And also all the rest and residue 
of ray real and personal estate hereinbefore 
given, devised and bequeathed to said William 
E. Skinner for and during the life of the said 
Adelaide Barling in trust as aforesaid to my two 
nephews and four nieces aforesaid, in equal shares, 
share and share alike; and if any o f mv said 
nephews or nieces shall have died during tha 
lifetim e o f the said Adelaide Barling leaving 
issue who shall be living at the time of the de-
cease of said Adelaide Barling, I do hereby 

20 give, devise and bequeath to such issue the share 
of my said nephew or niece legally represented 
by such issue. And if any o f my said nephews 
or nieces shall have died during the lifetim e of 
said Adelaide Barling without leaving issue or 
leaving issue who shall all have died prior fr  
the decease of said Adelaide Barling, I do hereby 
give, devise and bequeath the share of my said 
nephew or niece who shall have so died, to the 
survivors or survivor o f my said nephews and 
nieces, and to the issue of any of them who 
shall have died leaving issue who shall be living 
at the time o f the decease of said Adelaide Bar-
ling, in equal shares, share and share alike, ex-
cept that issue taking under this provision, shall 
take only the share of my said nephew or niece 
who is legally represented by such issue. And 
in case it shall be necessary in order that a satis-
factory and fair division of my estate be made 

40 among my devisees and legatees aforesaid after
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the decease of said Adelaide Barling, then I do 
hereby order and direct and empower the here-
inafter named executors of this my Last Will 
and Testament or the survivor of them, to sell 
all my real estate at public or private sale for 
the highest price that can be obtained by them 
or the survivor of them for the same, and to make 10 
execute and deliver to the purchasers thereof 
good and sufficient deeds of conveyance in the 
law for the same, and the proceeds of said sales, 
and my personal estate or what shall be realized 
therefrom to distribute and pay over to my said 
devisees and legatees in the proportion herein-
before stated. The foregoing provisions respect-
ing the disposition of my real and personal 
property have been made by me understanding 20 
that my niece Lizzie S. Quackenbush, daughter 
of my deceased sister Elizabeth has been well 
provided for by others,”

12. That William E. Skinner, one of the ex-
ecutors named in said Will, departed this life 
on March 9, 1915, and David St. John, the other 
executor named therein, departed this life on 
September 14, 1917, *both dying in the lifetime 
of the said Adelaide Barling; that said Rodman 30
M. Price, Matilda G. S. T. P. Itopf, Jane H. 
llovd, Sophia Benjamin, John F. Qnackenbush, 
William A. Boyd and David W. Boyd, being 
adult remaindermen under said Will, entitled to 
share in the real and personal estate of said 
testator, or the proceeds of the sale thereof, and 
the said Robert ¡S. Ross, as Trustee under the 
aforesaid deed of trust, made by Rodman M.
Price, filed in the Office of the Surrogate of the 
County of Bergen aforesaid on or about April 4, 40 
1923, instruments in writing setting forth that
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they were of opinion that it was necessary, in 
order that a satisfactory and fair division of the 
estate of said testator be made among his devisees 
and legatees, that the real and personal estate 
of said testator be sold under the power for that 
purpose conferred by his W ill on the executors 

10 thereof, and that by reason of the decease of 
both of said executors in the lifetime of Adelaide 
Barling, it was necessary that a Substituted 
Administrator with the W ill annexed of said 
testator be appointed to make such sale and dis-
tribute the proceeds thereof and otherwise com-
plete the administration and distribution of said 
esftote, and thereby they renounced their right to 
such administration and requested the appoint- 

20 ment of complainant; thereupon on April 10: 
1923, letters of substitutionary administration 
with* the W ill annexed of said testator were is-
sued by the Surrogate of the said County of Ber-
gen to complainant, who thereupon entered into 
bond to the Ordinary of this State as required 
by the Order of his appointment and entered 
upon his dutits as such Administrator, and has 
ever since continued therein.

30

40

13. That complainant as Administrator afore-
said has made four sales of lands of the testator, 
all of which have been approved and confirmed 
bv the Orphans’ Court of the several counties iu 
which said lands are situated, and he has de-
livered deeds for three of said sales and receive 
the purchase money thereof, to wit, the sum of 
$37 000.00; that from the remaining sale there 
will be realized the sum of $5,000.00, which he 
expects to have in hand shortly; that there re-
mains of the tracts of land of which the testator 
died seized upwards of fourteen tracts; that an
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approximate value of these tracts would be up-
wards of $100,000.00:

14. That the parties interested in the distribu-
tion of said estate in complainant’s hands, and 
to come into his hands, are urging a distribu-
tion of the same; that the claim is made on be- j q  
half of certain of them that the estate in com-
plainant’s hands as Substituted Administrator 
is to be distributed in the manner hereinbefore set 
forth in relation to the distribution of income 
under paragraph “Fifth” of said Will, that com-
plainant is also advised tjaere may be some ques-
tion as to whether the said Fanny S’. Price, having 
survived the said Kate S. Hopper who died in 
the lifetime of Adelaide Barling without leaving 
issue, was not at the time of her death vested ^  
with an absolute interest in the fifth part of the 
share of the estate, real and personal, of said 
Adonijah S. Boyd to which said Kate 8 . Hopper 
would have been entitled had she lived to survive 
said Adelaide Barling, and as to whether the said 
(rouverneur Price is not entitled to an estate 
by the courtesy in so much of said fifth pant as 
is real estate, and as to whether the said fifth 
part, subjest to such right of courtesy, passed gQ 
under the Will of said Fanny S. Price to those 
taking thereunder, or passed under the Will of 
said Adonijah S. Boyd to such of her issue as 
take thereunder; that complainant is ^desirous of 
making distributions from time to time of the funds 
in his hands, and that shall come into his hands, 
but is advised that by reason of the conflicting 
claims as to the proper method of distribution 
thereof and the questions as to who mav be en-
tiled thereto, he cannot safely do so without a 0̂ 
construction of paragraph “Fifth” and “ Sixth”



18

BUI of Complaint.
of said Will, and that he is entitled to such con-
struction for his protection.

15. That on a distribution of the funds that 
are now in, and will hereafter come into the 
hands of the complainant, the parties now living 
who have received the income distributed under 

l0  paragraph “Fifth”  of said Will in the proportions 
aforesaid, will be entitled to further distributions 
which will more than equal any erroneous dis-
tributions of income made to any of them bv 
reason of the construction placed by complainant 
on paragraph “ Fifth” , if the said construction 
be found erroneous; that complainant is advised 
he is entitled, in the event that it should be ad-
judged that he has made erroneous distribution 
of income, to have the same adjusted and made 

20 ¿rood out of the funds that are now in, and will 
hereafter come into, his hands payable to the 
parties who have received such erroneous dis-
tributions.

16. That since the death of said Adelaide Bar-
ling the complainant has collected and received 
the rents, issues and profits on the estate, real 
and personal, of the testator referred to in nara- 
graph “ Sixth” of said Will, and adults entitled 

30 to share in said estate have executed and de-
livered to him a power of attorney authorizing 
him to exercise the general control, supervision 
and management of the real and personal property 
belonging to the estate of said testator, and to. ex-
ercise, pending the settlement and distribution 
of said estate, the powers exercised by him ô ~ 
said propertv as Substituted Trustee under the 
Will of said testator.

40 17 That upon his appointment as such Sub-
stituted Trustee as aforesaid there came into the 
hands. of complainant deeds for two tracts of
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land (the same not being any of the lands here-
inbefore referred to), one thereof made by Mary 
E. Christie and husband to William E. Skinner 
as Trustee under the Last Will and Testament 
of Adonijah S. Boyd, deceased, dated September 
5, 1895, and recorded in the Office of the Register 
of the County of Hudson in Book 631 of Deeds 10 
for said County on pages 43 &c., for a tract of 
land situate in the Town of West Hoboken in 
said Hudson County, particularly described ther 
m; that said deed was made by the said Mary R 
Christie and husband to the grantee therein 
in satisfaction of a certain final decree of fore-
closure entered in the Court of Chancery of New 
Jersey on August 12, 1895, for $6,153.58 be-
sides costs, (whereof $5,500.00 was the principal 20 
amount of the mortgage next hereinafter men-
tioned), in a suit of said William R. Skinner as 
such Trustee against said Mary R. Christie and 
others to foreclose a mortgage made by said 
Mary R. Christie and her husband to the said
f«onniJa\ S* B°yd in Ms lifetime- dated May 1,
1890 and recorded in said Register’s Office in
Book 242 of Mortgages for said County of Hud-
son on pages 119 &c.; that said premises have 
oen productive of some income since the ap- 

pointment of complainant as Substituted Trustee 
which has been distributed by complainant with 
the other income of said trust; the other of said 
deeds made by Eiliza L. Brinkerhoff and her hus-
band to the said William E. Skinner as Trustee 
under the Last Will and Testament of Adoniiah 

■ deceased, dated February 3, 1898 and
recorded in the Office of the Clerk of the County 
of Bergen, New Jersey, in Book 462 of Deeds 40 
tor said County on pages 221 &c., for a tract of 
and situate in the Borough of Woodridge, form-
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erly in the Township of Lodi, in the said Count”  
of Bergen, particularly described therein; th?' 
said deed was made by the said Eliza L. Brinker- 
hoff and husband to the grantee therein in satis-
faction of a certain final decree of foreclosure 
entered in the lifetime of said Adonijah S. Boyd 

^  in the Court of Chancery of New Jersey on 
about January 2, 1890, for $856.00, besides costs, 
(whereof $800.00 was the principal amount re-
maining unpaid on the mortgage next herein-
after mentioned), in a suit of said Adoniiah S. 
Boyd against said Eliza L. Brinkerhoff and hus- 
band to foreclose a mortgage made by said Eliza
L. Brinkerhoff and husband to the said Adoniiah 
8. Boyd dated November 2, 1888, and recorded 

20 in the said Clerk’s Office of the County of Ber-
gen on pages 311 &c.; that said prefnises have 
been productive of some income since the ap- 

. pointment of complainant as' Substituted Trustee, 
which has been distributed by complainant with 
the other income of said trust: that complainant 
expects to succeed in selling both of said tracts 
last referred to shortly, and that upon the said 
sale there will arise questions as to how much 
of said proceeds is to be credited to principal and 

88 how much to income of the trust estate; that the 
complainant is advised that he is entitled to the 
direction and aid of this court in determining 
the questions that will arise in relation to the 
proceeds of the sale of the said two tracts of land.

18. That the aforesaid Kate & Hopper, who 
died on February 1917, died testate, and David 
W, Boyd aforesaid is the surviving executor of 
her W ill; that Fanny S. Price, who died November 

40 25, 1920, died testate, and the aforesaid Matilda 
C. S. T. P. Kopf and Rodman M. Price are the
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executors of her W ill; that Adelaide Barling, 
who died February 11, 1923, died testate, and 
The Hackensack Trust Company is the executor 
of her W ill:

19. That there is no accounting pending by 
complainant as Substituted Trustee under the lo  
Will of Adonijah S. Boyd or as Substituted 
Administrator with the said Will annexed, or as 
agent and attorney, under the power of attorney 
hereinbefore mentioned, for the collection of the 
rents, issues and profits of said estate since the 
death of Adelaide Barling:

20. That of the parties hereinbefore mentioned 
and hereinafter made defendants, the said Buth
K. Boyd and Mabel G. Boyd are infants under 20 
the age of twenty-one years but over the age of 
fourteen years, and the said James A. Boyd, 
Dorothy E. Boyd, Claire B. White, Deborah Price 
and Bodman M. Price, Junior, sometimes known 
as Langworthy Franklin Carr Price, are infants 
under the age of fourteen years; the said John
F. Quackenbush was, by the City Court of Mount 
Vernon, New York, by order dated the fifth day 
of December, 1909, adjudged insane and committed 
to the Society of the New York Hospital, Bloom- ^  
ingdale Hospital, White Plains,^ New York, an 
institution for the custody and treatment of the 
insane, at which place and under which com-
mitment the said John F. Quackenbush is now 
confined:

21. That for the reasons aforesaid the complain-
ant is without adequate relief in the courts of 
law, and therefore prays:

(a) That the said Jane H. Boyd, Sophia Ben- 
jamin, John F. Quackenbush, Gouvemeur Price,
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husband, Rodman M. Price, May E. Price. De-
borah C. Price, Deborah Price, Rodman M. Price, 
Junior, sometimes -known as Langworthy Frank-
lin Carr Price, Robert S. Ross as trustee under 
deed of trust dated September 9, 1922, made by 
Rodman M. Price, the said Matilda O. S. T. P. 

10 Kopf and Rodman M. Price, as executors of the 
Last Will and Testament of Fanny S. Price de-
ceased, William A. Boyd, Mary E. Boyd, his 
wife, Mabel GL Boyd, James A. Boyd, Dorothy 
E. Boyd, David W. Boyd, Eurania R. Boyd, his 
wife, Viola M. White, Leslie White, her husband, 
Claire R. White, Ruth K. Boyd, Catharine Boyd, 
said David W. Boyd as surviving executor of 
the Last Will and Testament of Kate S. Hopper, 

20 deceased, and The Hackensack Trust Company 
a« executor of the Last Will and Testament of 
Adelaide Barling, deceased, may answer this 
Bill of Complaint and each statement therein 
made, without oath:

(b) That this court .will construe paragraphs 
“Fifth” and “ Sixth” of the Will of Adonijah 
S. Boyd, and direct and determine who are en-
titled to distribution of the principal and income 
referred to therein, and the proportional interests 
in gaid principal and income, and whether the 
real estate is to be taken as converted, and if 
not who are entitled to the same and in what 
proportions:

(c) That this court may direct and determine 
what are the rights as to principal and income 
in the proceeds of the sales of the two tracts of 
land hereinabove referred to in paragraph IT., 
and who are entitled thereto and in what pro-

4*0 portions:
(d) That complainant mav account in this 

court as Substituted Trustee aforesaid, as Sub-
stituted Administrator with the Will annexed,
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and as agent and attorney under the power of 
attorney hereinbefore mentioned for the collec-
tion of the rents, issues and profits received by 
him since the death of the said Adelaide Barling, 
and distribute the funds that are in, or will come 
into, his hands upon said accountings in this 
court pursuant to the directions of this court:

(e) That if it is found that there have been 
erroneous distributions of income under para-
graph “ Fifth” of the Will that the parties who 
received such may be charged with the same, 
and the same .adjusted and deducted from the 
sums found due them, and their shares charged 
wiith such erroneous distributions:

(f) That the complainant have leave to account 
from time to time in this court until the final 20 
distribution of moneys in his hands, or that will 
come info his hands, in all of the aforesaid 
capacities:

(g) That there be reserved to the complainant 
leave to apply in this court for any further or 
additional instructions or relief that he mav 
require in the course of the administration of 
the property in his hands, or that will come into 
his hands, in all the aforesaid capacities:

(h) That complainant may have such other 
or further relief in the premises as shall be agree-
able to equity and as the nature of the case shall 
require:

(i) That a writ of subpoena may issue com-
manding said defendants to answer this Bill of 
Complaint, and to abide by such decree as this 
court may make in the premises.

Edwar d  M. & Ru n yo n  Co l ie , 
Solicitors for and of counsel 

with complainant.
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A m e n d m e n t  of Bill.
Filed March, 1924.)

IN CHANCERY OF N E W  JERSEY

10

B e t w e e n
Ra l ph  W . Sk in n e r , as Substituted 

Trustee under the Last Will and 
Testament of Adonijah S. Boyd, 
Deceased, etc.,

Complainant,
and

Ja n e  H. Bo yd , et als.,
Defendants.

On bill &c.

Complainant above named herewith amends
20 the Bill of Complaint herein as follows:—

1. By adding at the end of paragraph 18 of 
the Bill of Complaint herein, the following:—- 
“ * * * *the aforesaid Catharine Bovd died in-
testate November 30, 1923, no administrator of 
her estate having been appointed previous to 
the filing of the Bill of Complaint herein.

Ed war d  M. & Ru n yo n  Coui e ,
Solicitors for and of

y counsel with complainant.
3 0

40
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Answer and Counter Claim. 
(Filed July, 1924.)

IN CHANCERY OF N E W  JERSEY

B e t w e e n

Ra l ph  W. Sk in n e r , as Substituted 
Trustee under the Last Will and 
Testament of Adonijah S. Boyd,
Deceased, etc.,

Complainant,
and

Ja n e  H. Bo yd , et als.,

Defendants.
-  --------------- ---------------------------------------------------------------------------------  20

The answer of Deborah Price and Langworthy 
Franklin Carr Price (mentioned in the bill as 
Rodman M. Price, J r ), minors under the age of 
fourteen years, by Deborah C. Price, Guardian 
ad litem, appointed herein for the purpose of 
defending this action, says:

1. That, as to the matters and things set up 
in the bill, the bill as amended and the additions * 
to bill by way of supplement, not herein expressly 
denied, these infant defendants being unable to 
admit the same, make formal denial thereof and 
leave the comlplainant to make such proof m the 
premises, pursuant to the rules of the court, as 
complainant may be advised is necessary:

10

On bill etc., 
Answer 

and
Counter

Claim

40
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2. These defendants are grand-children and is-
sue of Fanny Price, niece of Adonijah S. Boyd, 
the construction of whose Will is sought in this 
case;

3. That Deborah C. Price, the mother of these 
10 : infant defendants, now is the wife of Rodina",

M. Price;

4. These defendants deny that Rodman M. 
Price either claims to have been divorced, or has 
in fact been divorced from the said Deborah C. 
Price by a -decree of the Corporation Court of the 
City of Alexandria, Virginia, made on July 8, 
1921;

5. They deny that Rodman M. Price has mar- 
20 ried May E. Price, whose name was formerly

May E. Mahoney;

6. They deny that Rodman M. Price, on Septem-
ber 9, 1922, made and delivered to Robert S. 
Ross, a deed of trust for the benefit of oertni™ 
of his creditors, by which he conveyed to the said 
trustee, as security for the payment of their 
claims, all his interest in the property, real and 
personal, to which he then was or might there-

to  after become entitled, by virtue of the trust
created by the Will of Adoniiah S. Boyd, de-
ceased, but these defendants, further answering 
say that any paper writing or other instrument, 
which the said Rodman M. Price mav have ex- 
executed to the said Robert S. Ross, was fraudu-
lent, null and void, and was a fraud upon the 
creditors of said Rodman M, Price, and especiallv 
upon these defendants as hereinafter more soee- 

40 ificallv set forth;
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7. That the construction under which moneys, 
otherwise payable to Fanny Price, in case she 
were living, paid since her death to Matilda C.
S. T. P. Kopf and Rodman M. Price under the 
construction mentioned in the first part of para-
graph Six of the Bill of Complaint were paid 
under an erroneous, false and strained construe- 
tion, and that the proper construction of the said 
Will makes these defendants issue of the said 
Fanny Price and entitled presently, each to re-
ceive one^fourth of all sums otherwise payable 
to Fanny S. Price, and that, on further distribu-
tion, the moneys heretofore withheld from them, 
should be paid to them under and pursuant to the 
true construction of the said W ill;

208. These defendants believe that complainant 
is entitled to the protection contended for by 
him under the Fifteenth paragraph of the bill of 
complaint;

0. On August 21, 1019, Deborah C. Price, the 
mother of these defendants, and the then and 
present legal custodian of these defendants, filed 
a petition in the Probate Court in and for the 
County of Suffolk, Massachusetts, in which Coun-

30ty the said Dieborah C. Price then resided, where-
in she alleged the birth of these defendants, and 
prayed, among other things, that the Court should 
make such order as it deemed expedient con-
cerning her support and the care and custody 
and maintenance of said minor children. The 
said Probate Court in and for the Countv of 
Suffolk was a Court of record, having jurisdic-
tion of the matters and things set up in the said 
petition; 40
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10. On August 22, 1919, personal service of 
process of the citation issued on the said peti-
tion mentioned in the preceding paragraph, was 
made upon Rodman M. Price, the defendant 
therein named, at Boston, in Suffolk County afore- 
said, by John P. Silsby, the Deputy Sheriff, duly

® deputized by the Sheriff of Suffolk County, to 
make service thereof;

11. On October 2, 1919, the Probate Court of 
Suffolk County decreed that petitioner (said De-
borah C. Price) have the care and custodv of 
the minor children, and that Rodman M. Price 
pay to the said petitioner, for the support of her-
self and minor children, the sum of Twenty-five 
Dollars forthwith and the further sum of Twentv- 
five Dollars on each Monday thereafter until the 
further order of the Court.

12. Between October, 1919, and March, 1920, 
both inclusive, said Rodman M. Price paid to 
said Deborah C. Price, pursuant to the terms of 
the said decree last above mentioned, in weekly 
payments, sums aggregating Four Hundred and 
Fifty Dollars ($450) and no payments in ad-
dition 'thereto have been made.

30
13. On March 31, 1924, the Probate Court, of 

Suffolk County, after a hearing, made an order 
reciting that the sum of Five Thousand, One 
Hundred Dollars ($5,100.) is due from the said 
Rodman M. Price, and remains unpaid under said 
decree of said court dated October 2. 1919, and 
decreed that an execution issue in favor of De-
borah C. Price, petitioner, for the sum of Five 
Thousand, One Hundred Dollars ($5,100.) airainst

40 the goods, chattels and lands of the said Rodman
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M. Price, and thereafter, execution did issue, 
but at this time, remains unsatisfied;

14. That at all times and especially from and 
after the second day of October, 1919, the said 
Rodman M. Price was under legal obligation to 
support these defendants, and that any deed of 1q 
trust or assignment that Rodman M. Price, on 
September 9, 1922, or at any other time may have 
made, or attempted to have made to Robert S. 
Ross, was fraudulent, null and void against these 
defendants;

15. The deed of trust by Rodman M. W ee, 
made or attempted to have been made under date 
of September 9, 1922, to  Robert S. Ross was with-
out consideration, made without the knowledge or 20 
assent of the creditors or persons therein enu-
merated, has remained secret from the creditors 
named in it and from other creditors not included
in it, and was made simply for the purpose of de-
feating these defendants and Deborah C. Price, 
their mother and natural guardian, from their- 
and her just dues, and is fraudulent, null and 
void, of all of which the said Robert ¡S. Ross had 
due notice;

16. These defendants, in so far as they mar do 
so, join in the several prayers of the bill of com-
plaint.

By way of counter claim against Rodman M. 
Price and Robert S. Ross, two of the defendants:

(1) The allegations of Paragraph Nine to F if-
teen inclusive of the foregoing answer, are here-
by set up bv way of counter claim against Rodman 
M. Price and Robert S. Ross to the same effect as 4Q 
if they were herein expressly repeated.
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These defendants therefore pray that the deed 
of trust from Rodman M, Price to Robert S. 
Ross, mentioned in the bill of complaint as having 
been made, on September 9, 1922, may be decreed 
to be fraudulent, null and void.

10 (2) That these defendants may have such other
and equitable relief against the said Rodman M 
Price and Robert S. Ross as may be consonant 
with equity and good conscience.

De bo r ah  C. Pr ic e , 
Guardian ad litem 

of Deborah Price and 
Langworthy Franklin Carr Price.

By Richard Boardman, 
her Solicitor and Of Counsel.

2!0

I

30

40
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Answer of Deborah C. Price and Coun-
ter-Claim.

IN CHANCERY OF N E W  JERSEY

B e t w e e n

The answer of Deborah C. Price to the bill of 20  
complaint says:

1. Paragraphs One, Two and Three are ad-
mitted ;

2. That the allegations of Paragraph Four are

admitted down to and including the statement 
that Rodman M. Price, at the time of the death 
of his mother, was married to this defendant.
This defendant denies, however, that Rodman M. ^  
Price obtained a valid decree of the Corporation 
Court of the City of Alexandria, on July 8th,
1921, or at any other time, or that he has since 
legally married May E. Mahoney, and denies 
that Rodman M. Price, on September 9, 1922, 
legally made or delivered to Robert S. Ross, a 
deed of trust, but this defendant says that the de-
cree of the Corporation Court of the City of

Ra l ph  W. Sk in n e r , as Substituted 
Trustee under the Last Will and 
Deceased, etc.,

Ja n e  H. Bo y d , et als..

Complainant,
and

Defendants.

On bill &s.

10

40
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Alexandria, Virginia, if any, was fraudulent, null 
and void, and obtained by a fraud, both upon the 
said court, upon the lav s of Virginia and upon 
the laws of this State, and that the said decree is 
without validity, and that any marriage or re- 
puted marriage of Rodman M. Price to May E. 

*0 Mahoney was fraudulent, null and void, and that 
any assignment or deed of trust, made or at-
tempted to be made by Rodman M. Price to Rob-
ert S. Ross, such is set up in the Fourth Para-
graph, was fraudulent, null and void, and made 
without consideration, and that the said deed was 
made for the purpose of defrauding this defendant 
and the other creditors of Rodman M. Price and 
the children of Rodman M. Price; that the said 

20 ^eed was not only without consideration, but was 
made and delivered and has been maintained in 
secrecy, and that the said Robert S. Ross received 
the said deed or assignment knowing and charge-
able with notice of the fraud, and participated 
in the fraud of the said Rodman M. Price, and 
that the said deed or assignment is wholly fraudu-
lent, null and void against this defendant and 
against the other persons defrauded therebv:

3. In respect to the allegations of Paragraph 
Five, this defendant is without sufficient informa-
tion to either admit or deny the same, and leaves 
the complainant to make such proof thereof as he 
may be advised;

4. That the construction of the Will set up in 
Paragraph Six is not the true construction of 
the said W ill;

5. Paragraph Seven is admitted and Paragraphs 
40 Eight, Nine, Ten and Eleven are admitted in so
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far as they are consistent with the statements 
and tenor of the Will and the true construction 
thereof as hereinafter mentioned;

6. Paragraphs Twelve and Thirteen, this de-
fendant has not sufficient information either to 
admit or deny the same, .and therefore leaves the 
complainant to make such proof as he may be 
advised is necessary and proper:

7. As to Paragraph Fourteen, this defendant 
says that Deborah Price and Langworthy Frank-
lin ‘Carr Price, the two children of this defendant 
and of Rodman M. Price, are issue of Fanny S. 
Price;

8. This defendant admits that the complainant 
is entitled to the protection mentioned in Para-
graph Fifteen of the complaint;

9. As regards allegations of Paragraphs Six-
teen, Seventeen, Eighteen and Nineteen, this de-
fendant is without sufficient information
mit or deny the same and therefore leaves com-
plainant to make such proof as he may be ad-
vised is necessary and proper;

10. Paragraphs Twenty and Twenty-one are 
admitted;

11. In respect to the additions to the bill bv 
way of supplement, this defendant is not con-
cerned and therefore makes no answer.

By way of counter-claim exhibited by this de-
fendant against Rodman M. Price and Robert 13. 
Ross, two of the defendants, this defendant says:

1. On the 20th day of August, 1919, Deborah 
C . Price, then residing in Boston, in the C o t t -
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of Suffolk, presented her petition to the Probate 
Court in and for the County of Suffolk, State o* 
Massachusetts—a court of record haying full 
jurisdiction under the statutes of the State of 
Massachusetts, of suits brought by wives agai" f 

 ̂ their husbands for separate support—alleging 
10 that her husband failed, without just cause, to 

furnish, suitable support for her and had deserted 
her, and that she was living apart from her said 
husband, for justifiable cause, and specifying 
that Rodman M. Price had failed to furnish suit-
able support for her children and herself, and that, 
on the 15th day of April, 1919, her said husband 
deserted her, and that two children had been bora 
to the said marriage, and prayed the said court 

20 ma^e such order as it deemed expedient con-
cerning her support and the maintenance of her 
said minor children;

2. Thereafter, due personal notice of said ref: 
tion and the application thereunder was. given 
to the defendant by service in hand by a Deputy 
Sheriff of Suffolk County, as appears by a copy 
of the return of the Deputy Sheriff:

3. On October 2, 1919, a decree of the said 
30 Probate 'Court was duly made, which directed the

defendant, Rodman M. Price, to pay to said peti-
tioner, for the support of herself and said minor 
children, the sum of Twenty-five Dollars forth-
with, and the further sum of Twenty-five Dollars 
on each and every Monday thereafter until the 
further order of said court;

4. Between October, 1919, and March, 1920. 
both inclusive said defendant paid to Deborah

40 C. Price pursuant to the terms of said decree.
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in weekly payments, sums aggregating Four 
Hundred and Fifty Dollars, and no payment in 
addition to that has been made; ,

5. On or about December 31, 1920, the defend-
ant, Rodman M. Price, applied to the said Pro-
bate Court of Suffolk County, for a revocation of i q  
the said decree, and that he might be allowed to 
appear and defend on the merits, and on the fil-
ing of the said petition, the said Probate C - ' 
made an order that the petitioner, said Rodman
M. Price, pay over, for the use of his wife. De-
borah C. Price, the sum of Five Hundred Dollars, 
to enable her to appear and defend said petition:

6. Said Rodman M. Price has failed to nav 
over to his wife the said sum of Five Hundred 20 
Dollars, to enable her to appear and defend the 
said petition, and the said order remains un-
revoked and in full force and effect;

7. On March 31, 1924, the Probate Court of 
Suffolk County, after a hearing, made an order 
reciting that the sum of Five Thousand. One 
Hundred Dollar« ($5,100.) is due from the said 
Rodman M. Price, and remains unpaid under 
said decree of said court dated October 2, 1919. 33 
and decreed that an execution issue in favor of 
Deborah <C. Price, petitioner, for the sum of 
Five Thousand, One Hundred Dollars ($5,100 ) 
against the goods, chattels and lands of the said 
Rodman M. Price, and thereafter, execution did 
issue, but at this time, remains unsatisfied:

8. That at all times and especially from and 
after the second day of October, 1919, the said 
Rodman M. Price was under legal Obligation to 40 
support defendant and her infant children, and
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that any deed of trust or assignment that Rod- 
man M. Price, on September 9, 1922, or at anv 
other time may have; made, or attempted; to have 
made to Robert ,S. Ross, was fraudulent, null 
and void against this defendant, Deborah C. Price:

IQ 9. The deed of trust by Rodman M. Price, 
made or attempted to have made under date of 
September 9, 1922, to Robert S. Ross was with-
out consideration, made without the knowledge or; 
assent of the creditors or persons therein enu- t 
merated',, has remained secret from the creditors 
n° med in it and from other creditor^ riot I in-
cluded in it, and was made for the purpose of): 
defeating the defendant, Deborah C. Price, and 
her children from her and their iust dues, andop :
is fraudulent, null and void, of all of which the, 
said Robert S. Ross had due notice;

10. 'Section: 5108 of j the .Code of Virginia, in 
stating the causes for divorce, gives the wilful 
desertion or abandonment by either party of they 
other for a period of three years ais a cause for which 
a divorce from the Hond of matrimony, fnay be de-., 
creed. Arid the courts of Virginia, ¡construing the 
said section, have held that the desertion. \ to

0̂ justify a decree for an absolute divorce, must be 
a wilful desertion /without justification or excuse, 
and the' court to 'whichrthe’ evidence is submitted, 
can only determine whether or, not such desertion 
is wilful by having all the facts and circumstances 
fully and frankly presented to it;

11. Section 5105 of the Code of .Virginia afore-
said provides that no suit for divorce shall be 
maintainable unless one of the parties has been

40 domiciled in the State of Virginia for at least one
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year preceding the commencement of the suit:

12. Section 5108 provides that where a suit 
for divorce is 'brought against a person w;ho is 
not a resident of Virginia, the plaintiff must 
file an affidavit that the defendant is not a 
resident, whereupon* an order of publication shall 10 
be entered against the defendant by the Clerk
of the Court;

13. Section 6069 of the said Code provides that 
every affidavit for an order of publication shall 
state the last known! post office address of the 
defendant against whom publication is asked, 
or if such address is unknown, the affidavit shall 
state the fact and the Clerk shall file a certificate
of the fact in the papers in the case. 20

14. Section 6070 of said Code provides that 
every order of publication shall be published 
once a Week for four successive weeks and that 
there shall be mailed, a copy thereof to each of the 
defendants, at the post office address given in 
the affidavit ;

15. In the case of Kelly vs. Kelly, reported in 
118 Va. 376, the Virginia Court held that a de- 
cree of the Suffolk County Probate Court of 
Massachusetts, decreeing separate maintenance 
against a husband, in favor of a wife, was en-
titled to full faith and credit under Section 1 of 
Article 4 of the Constitution of the United States, 
and that such a decree for separate maintenan 
is a bar to proceedings in the Virginia Courts 
for a divorce on the ground of her desertion: '

16. Reference is hereby made to the provisions ^  
of the said Code and to other provisions for 
greater certainty, and to the decisions and laws
of the State of Virginia;
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17. The decree of the Suffolk Probate Court, 
if it had been brought to the attention of the 
Virginia Court, would have been given recogni-
tion as a full and complete bar to the action 
brought by Rodman M. Price against Deborah C. 
Trice. The failure to disclose to the Virginia

10 Court the existence of the said decree of the 
Suffolk County Probate Court, was a fraud n- ~ 
this defendant and a fraud upon the Corporation 
Court of the City of Alexandria;

18. At the time of the institution of the pro-
ceedings in Virginia, and during the pendencv 
of the said proceedings, and on July 8, 1921, 
neither Rodman M. Price, nor Deborah C. Price 
were domiciled in the State of Virginia, nor was 
one or either of them at any time within a year 
prior to the institution of the said proceedings, 
or within three years prior to the institution of 
the said proceedings, domiciled in Virginia, and 
any representation made to the contrary, to the 
Corporation Court of the City of Alexandria, 
was a fraud upon that court, and a fraud upon 
this defendant, Deborah C. Price ;

19. At the time of the institution of said pro- 
3® ceedings, the said Rodman M. Price well knew

the post office address of Deborah C. Price, the 
defendant therein, yet no notice of the pendencv 
of the proceedings in the Virginia Court was given 
to the said Deborah C. Price, or in any wise 
brought to her attention, and the failure of the 
said Rodman M. Price to bring notice of the said 

• proceedings to the attention of Deborah C. Price, 
was a fraud upon her and upon the Corporation 

40 Court of the City of Alexandria;
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2.0. On the 31st day of December, 1920, said* 
defendant, Rodman M. Price made application 
to the Probate Court of Suffolk County, Massa-
chusetts, and secured leave to press the said 
application on terms, with which terms he never 
complied. The said Rodman M. Price failed to dis-
close to the Corporation Court of the City of 
Alexandria, Virginia, the making of the said 
application to the Probate Court of Suffolk Coun-
ty, Massachusetts, and the actions of the Suffolk 
County Probate Court therein, which failure was 
a fraud upon the Corporation Court of the City 
of Alexandria, and a fraud upon this defendant, 
Deborah C. Price;

21. The fraudulent acts and concealments on 
the part of Rodman M. Price rendered the de-
cree mentioned, wholly null and void under the 
laws of the State of Virginia, and the said iW- 
being fraudulent, null and void under the laws 
of Virginia, is of no greater effect in the State 
of New Jersey than in the State of Virginia and 
is not entitled to full faith and credit in the State 
of New Jersey; And on the 25th day of June, 
1924, said decree by the court granting set aside 
by the decree of said court;

22. The decree, being fraudulent, null and void 
under the laws of Virginia, having been procured 
by the fraud of the defendant, Rodman M. Price, 
the said decree is wholly inoperative, fraudulent, 
null and void in this State;

23. The allegations in Paragraph Ten to 
Twenty-one, both inclusive, of this counter-claim 
were set up, by way of special replication in an 
action recently determined in the Court of Chan-

• - “i
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eery, wherein Deborah C. Price was complainant 
and Hodman M. Price was defendant. The said 
allegations were undenied and were taken as 
confessed in said action, and the Court of Chan-
cery took and maintained its jurisdiction in the 
premises as an action between husband and wife.

* 0 and the adjudication in that ease is an adjudica-
tion that the said Rodman M. Price and Deborah 
C. Price were, on the date of the final decree 
made therein, to w it,. Mareh 24, 1924, husband 
and wife, and that the said alleged decree of the 
Corporation Court of Virginia was fraudulent, 
null and void;

24. On May 26, 1924, the Court of Chancery, 
in the cause between Deborah C. Price and Rod-

20 man M. Price aforesaid, made an order amending 
the final decree and directing the said Rodman 
M. Price to pay to said Deborah C. Price, the 
sum of Two Hundred and Ninety-five Dollars 
($295.) and thereafter, an abstract of the said 
final decree so amended was filed in the office of 
the Supreme Court of this State, and the said 
decree now is a lien upon the property of said 
Rodman ML. Price within the State of New Jersey:

30 25. This defendant, Deborah C. Price, and the
defendant, Rodman M. Price, were married on 
June .25, 1942;

26. Two children were born of the marriage 
mentioned in the next preceding paragraph, name-
ly, Deborah Price, born November 28, 1913, and 
Langworthy Franklin Carr Price, bora October 
22, 1917.;

27. The defendant, Rodman M. Price, without, 
any justifiable cause, has abandoned this defendant,
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Deborah C. Price, and has separated himself from 
her and refuses and neglects to maintain and pro-
vide for her and for their two children, Deborah 
Price and Langworthy Franklin Carr Price: this 
defendant, Deborah C. Price, therefore prays:

(1) That the defendants, Rodman M. Price and 
Robert S. Ross, may answer this counter-claim, 
and each and every allegation therein contained:

(2) That the said Rodman M. Price may be 
decreed to pay to this defendant, Deborah C. 
Price, the sum of Five Thousand, One Hundred 
Dollars ($5,100.) or such other sum as may be 
found due on the decree of the Court of Massa-
chusetts herein mentioned;

(3) That the assignment from Rodman M. 
Price to Robert S. Ross may be set aside and de-
creed by this court to be fraudulent, null and void, 
both against this defendant, Deborah C. Price, and 
as against her children, and as against all other 
creditors of said Rodman M. Price defrauded 
thereby;

(4) That it may be decreed that the decree 
of the Corporation Court of Alexandria, Virginia, 
in a cause brought by Rodman M. Price against 
this defendant, was obtained by the fraud of the 
said Rodman M. Price, and is fraudulent, nu1! 
and void;

(5) That it may be decreed that such suitn^1̂  
support and maintenance be paid and provided by 
the said Rodman M. Price for this defendant, De-
borah C. Price, and her children by the 
marriage of the said Rodman M. Price and 
Deborah C. Price, and to be made out of the

10
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property of the said Rodman M. Price, for such 
time as the nature of the case and circumstances 
of the parties render suitable for such mainten-
ance;

(6) That the estate, property and effects of

10 Rodman M. Price within this State, and the rents 
and profits thereof may be sequestered to compel 
his appearance and the performance of any decree 
or order which may ibe made herein;

(7) That your petitioner may have such other 
relief in the premises as may be equitable and 
just.

Ric h a r d  Bo a r d ma n , 
Solicitor for and Of Counsel 

^  with Deborah C. Price.
Defendant and Counter Claimant.

80

40
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IN CHANCERY OF N E W  JERSEY

B e t w e e n
r a t ,ph  WL Sk in n e r , as Substituted 

Trustee under the Last Will and 
Testament of Adonijah S. Boyd,
Deceased, etc.,

Complainant,

and

Ja n e  H. B o yd , et als..

Defendants.

----------------------------------- -* i 2Q

The answer of Rodman M. Price to the hill of 
complaint filed in the above entitled cause says 
that:

1. The allegations of paragraphs 1, 2 and 3 
of the said bill of complaint are admitted.

2. The allegations of paragraph 4 are admitted
except as the same are changed by the supple-
mental bill filed by the complainant in the above 
entitled cause. And it is further expressly al-
leged by this defendant that he obtained a de-
cree of divorce from said Deborah C. Price on 
July 8, 1921 from the Corporation Court of the 
City of Alexandria, Virginia. That thereafter he 
married May E. Price, formerly known as Miay 
E. Mahoney. That on September 9, 1922, said de-
fendant made and delivered to Robert S. Ross a 
deed of trust for the benefit of certain of his 
creditors. ^0

10

On Bill, &c
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3; The allegations o f paragraph 5 are admitted 
as far as the same are within the knowledge of 
this defendant, as to the other facts alleged, de- 
fendant is without knowledge or information upon 
which to form a belief.

1 0  4. This defendant says that the construction
of the will of said Adonijah S. Boyd as set forth 
in paragraph 6 is the true construction of the 
said will.

5. The allegations o f paragraphs 7, 8, 9, 10 
and 11 are admitted.

6. This defendant has no knowledge or infor-
mation upon which to form  a belief as to the al-
legations o f paragraph 12 and 13 o f said com-

^  plaint.

7. As to paragraph 14, this defendant says 
that Deborah ¡C. Price and Dangworthy Frank-
lin Carr Price, children o f this defendant and 
Deborah C. Price are not issue of Fanny S. Price 
under the terms of Said w ill o f said Adonijah S. 
Boyd. This defendant further says that said 
Gouvenour Price is not entitled to a right to  an 
estate by courtesy under said w ill.

8. This defendant admits that complainant is 
entitled to protection mentioned in paragraph 15 
o f the complaint.

9. This defendant is without knowledge or in-
formation upon which to form  a belief as to the 
allegations o f paragraphs 16, 17, 18 and 19 except 
that defendant admits that Fanny ®. Price died 
November 25y 1920 testate, and this defendant, to- 
gether with Matilda K opf are executors o f her 
will.
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10. The allegations of paragraphs 20 and 21 
are admitted. Are admitted as far as this de-
fendant has knowledge of the same: as to other 
facts, defendant has no knowledge or information 
upon which to form a belief.

Answer to counter-claim filed against this de-
fendant by Deborah C. Price.

1. The allegations of paragraph 1 are admit-
ted.

2. The allegations of paragraph 2 are denied.

3. The allegations of paragraph 3 are admitted.

4. The allegations of paragraph 4 are denied 
except that this defendant admits that payments 
in the amount of $450. were made to Deborah C. 
Price.

5. The allegations of paragraph 5 are admit-
ted.

6. The allegations of paragraph 6 are admit-
ted.

7. The allegations of paragraph 7 are admit-
ted.

8. The allegations of paragraph 8 are denied. 
This defendant says that he is not under any 
legal obligation to support said Deborah C. Price 
and her infant children, but on the contrary says 
that said Deborah C. Price wilfully deserted said 
defendant and abandoned him.

This defendant further says that said deed of 
trust to Robert IS. Ross was not fraudulent but 
was made in good faith for a valuable considera- 
i°n. ^  was made for the express purpose of 

for the purpose of defeating the defendant De-
borah C. Price and her children from her and 
their just dues.

10
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9. The allegations of paragraph 9 are denied.

10. The allegations of paragraphs 10, 11, 12, 
13, 14, 15, and 16, 17, 18, 19, 20, 21, and 22 are

11. The allegations of paragraph 23 are de-
nied.

This defendant further says that said allega-
tions set forth in paragraphs 10 to 21 inclusive 
were not taken as confessed in said former action 
between said Deborah C. Price and this defend-
ant, on the contrary, said allegations were set 
up in a special replication and under Rule 74 of 
the Court of Chancery rules, issue is deemed to 
be joined on new matter set up by the complain-
ant.

20 12. The allegations of paragraph 24 are ad-
mitted. This defendant says that said allow-
ance to said Deborah C. Price as rendered by said 
decree is illegal and contrary to the rules of the 
court of Chancery and is void and of no force 
and effect and this defendant herein makes appli-
cation to set the said decree aside.

13. The allegations of paragraphs 25 and 26
are admitted.

30
14. The allegations of paragraph 27 are de-

nied.

15. For a further defense to said counter-
claim this defendant says :

That said decree o f said Probate Court in and 
for the County of Suffolk, State of Massachusetts, 
hereinbefore set forth in the said counter-claim is 
not a final decree under the laws of the State of

40 New Jersey which is entitled to full faith and
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credit in the State of New Jersey or entitled to be 
recognized by reason of international comity ex-
isting between the states.

For a further defense this defendant says:
That said Probate Court in and for the County 

of Suffolk of the State of Massachusetts did not 
have jurisdiction over the person of this defend- 
ant or the subject matter of said suit for that 
said Deborah C. Price was not domiciled in the 
State of Massachusetts at the time she com-
menced her said action for the further reason 
that the said defendant was not domiciled or a 
resident in the iState of Massachusetts at the time 
of the commencement of said suit.

For a further defense, defendant says that he 
will object in the trial of the said counter-claim 20 
in the present action on the grounds that the 
same was not connected with nor a part of the 
issue in the suit of Ralph H. ISkinner, etc., vs.
Jane H. Boyd, et al.

For a further defense this defendant says that 
said decree of the said Probate Court in and for 
the County of Suffolk, State of Massachusetts, 
has been duly held to be not a final decree such 
as in entitled to full faith and credit of the State 
of New Jersey by the opinion of Vice Chancellor 
Fielder heretofore filed in a cause recently pend-
ing in the Court of Chancery wherein Deborah C. 
Price was complainant and this defendant was 
defendant.

For a further defense this defendant says that 
the said Deborah C. Price is a non-resident of the 
State of New Jersey; that this defendant is a 
non-resident of the State of New Jersey that the 
said defendant Deborah C. Price and this defend- 40 
ant never had their marital domicile or residence
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within the State of New Jersey, nor did said de-
fendant Deborah CL Price ever reside in the State 
of New Jersey.

For a further defense this defendant says that 
said order of said Probate 'Court of Suffolk County 

^  made March 31st, 1924 was made without notice 
to the defendant, Rodman M. Price, and said no-
tice was without jurisdiction over said defend-
ant, Rodman M. Price. That said Rodman M. 
Price was not a resident of the State of Massa-
chusetts at the time said order was made or said 
hearing was held; that no notice of said hearing 
was herved upon said Rodman M. Price.

He in e , Bra dner  & Laid , 
Solicitors for Defendant

20 Rodman M. Price.

Replication in Common form etc.

Reply to Answer to Counter- Claim. 

3(1 Deborah €. Price, defendant and counter-claim* 
ant, joins issue on the answer of Rodman M. 
Price to her counter-claim.

Ric h a r d  Bo a r d ma n , 
Solr. for Deborah C. Price.

40
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Claim of Deborah C. Price.

IN CHANCERY OF N E W  JERSEY

B e t w e e n

Ra l ph  WL Sk in n e r , as Substituted 
Trustee under the Last W ill and 
Testament of Adonijah S. Boyd, 
Deceased, etc.,

Complainantf
and

Jane  H. Bo yd , et als.,

Defendants.

TO

On application of Richard Boardman, Solicitor 
for Deborah C. Price, counter-claimant, It  Is Or -
d e r e d  that the answer and counter-claim of the 
said Deborah C. Price, filed herein, be and they 
hereby are amended by adding at the end of 
Paragraph Two of the answer, the following 
words:

“And the said decree of July 8, 1921, was set 
aside on the ground of fraud, by the said court 
granting it on June 25, 1924.”  30

And it is further Or der ed that the following 
paragraph be inserted as Paragraph (21-A) in 
the said counter-claim, between Paragraphs 21 
and 22 of said counter-claim:

“ (21-A) On the 25th day of June, 1924, 
the said Corporation Court of the City of

40
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Alexandria, Virginia, after argument of coun-
sel in the said cause wherein the said Rod- 
man M. Price was complainant, and Deborah 
C. Price was defendant, on the petition of 
the defendant, it was solemnly adjudged, or- 
dered and decreed that each and all of the 
provisions of the decree entered in said cause 
on the 8th. day of July, 1921, wherein inter 
alia, a decree a vincula matriminii, was 
granted said Rodman M. Price, be and the 
same hereby is vacated, set aside and decreed 
to be null and void and of no force and ef-
fect. And nothing further remaining to be 
done in said cause, it was ordered stricken 
from the docket.”

20 E. R. W a l k e r ,
C.

Respectfully advised,
John H. Backes,

V. C.

i
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Answer to A m e n d m e n t  of Connter-

The defendant, Rodman M. Price, by way of 
answer to the amended counter-claim filed herein 
on the second day of March, 1926 says that

1. He repeats the allegations of the answer to 
the counter-claim • and he denies the amendment 
to paragraph 2 of the answer as set forth in said 
amendment.

2. He denies the allegations of Paragraph 21A 
as amended and repeats all of the defenses set 
forth in the original answer to said counter-claim 
heretofore filed.

Claim.

IN CHANCERY OF N E W  JERSEY

Ja n e  H. Bo yd , et als.,

TR a t ,p i t  Wl Sk in n e r , as Substituted 
Trustee under the Last Will and 
Testament of Adonijah S. Boyd, 
Deceased, etc.,

B e t w een

and

Complainant

Defendants.
20

10

30

He in e , Br aune r  & Lair d , 
Solicitors for Defentant 

Rodman Price.

40
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IN CHANCERY u r  N cW  JfcR^EY

10 Testament of Adonijah S. Boyd, 
Deceased, etc.,

more, includes all descendants, and they 
share equally. A devise or bequest to the 
“ issue” of a deceased nephew or niece “ le-
gally represented by such issue” means to 
heirs or next of kin.

2. A  bequest of the income of a trust fund 
to a class and upon the death of a member 
his share over to the survivors and their “is-
sue” ; upon the death of a survivor the share

3. Profits on the sale of securities taken 
for a debt are to be apportioned between the 
principal and income in the ratio which the 
principal sum involved bears to the interest 
due on the debt at the time when the securi-
ties are realized upon.

4. Upon a devise of lands, a power of sale, 
exercised, does not operate as a conversion

- \
B e t w e e n

Ra l ph  W. Sk in n e r , as Substituted 
Trustee under the Last Will and

Ja n e  H. Bo yd , et ais.,

and

Complainant,

Defendants.

20 1. A devise or bequest to “issue” , without

30 so taken passes to his personal representa-
tive.

40
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of the realty into personalty and the devisees 
take the proceeds as land subject to the in-
choate right of dower and curtesy of their 
spouses.

For complainant, E d w a r d  M. & Ru n y o n  Co l ie .
For defendants, R ic h a r d  B o a r d ma n , Co n - 

gleton , St a l l ma n  & H o ov e r , W u r t s  & P l y mp t o n  10 
and H e in e , B r a d n e r  & La ir d .
Ba c k e s , Y. C.

The complainant, administrator c. t. a. of Adon- 
ijah iS. Boyd, deceased, and as substituted trustee 
thereunder, and as agent of the cestuis que trust- 
ent therein, filed this bill to settle bis accounts, 
and to be advised as to the true meaning of the 
will and the manner of distributing the estate.

The testator by the fourth clause of his will 20 
gave to Adelaide Barling for life his homestead 
in Hackensack and the furnishings. By the fifth 
clause he devised and bequeathed the residue of 
his estate to William E. Skinner, in trust, during 
the lifetime of Adelaide Barling, to pay the net 
income, one seventh to Adelaide Barling and a 
one seventh to each of his two nephews and four 
nieces: James Boyd1, John Quiackenbush, Kate
Hoipper, Fannie Price, 'Sophie Benjamin and gQ 
Jane Boyd, and then added:

“and if any of my said nephews or nieces 
shall die during the lifetime of said Adelaide 
Barling, leaving issue, to pay to such issue 
the share of said remainder which my said 
nephews or nieces legally represented by such 
issue would have been entitled to receive if 
living; and if any of my said nephews or 
nieces shall die during the lifetime of said 
Adelaide Barling without leaving issue to 40 
pay the share of said remainder Which my 
said nephew or niece, who shall so die, would
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have been entitled to receive if living, to sur-
vivors or survivor of my aforesaid nephews 
and nieces, and to the issue of any of them 
who shall have died, leaving issue, in equal 
shares share and share alike, except that, is-
sue paid under this provision shall be paid 

10 only that share, which my said nephew or 
niece who shall be legally represented by 
such issue would have been entitled to receive 
if living.”

By the sixth clause, upon the decease of Adel-
aide Barling, he devised and bequeathed the rest 
and residue of his estate to his two nephews and 
four nieces in equal shares, and added:

“and if any of my said nephews or nieces 
2q shall have died during the lifetime of the 

said Adelaide Barling leaving issue who shall 
be living at the time of the decease of said 
Adelaide Barling, I do hereby give, devise 
and bequeath to such issue the share of my 
said nephew or niece legally represented by 
such issue. And if any of my said nephews 
or nieces shall have died during the lifetime 
of said Adelaide Barling without leaving is-
sue or leaving issue who shall have died prior to 
the decease of said Adeliade Barling, I do 

30 hereby give, devise and bequeath the share of 
my said nephew or niece who shall have so 
died, to the survivors or survivor of my said 
nephews and nieces, and to the issue of any 
of them who shall have died leaving issue who 
shall be living at the time of the decease of 
Adelaide Barling, in equal shares, share and 
share alike, except that issue taking under 
this provision, shall take only the share of 
my nephew or niece, who is legally repre-
sented by such issue.”

He further provided:40
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“And in case it shall be necessary in order 
that a satisfactory and fair division of my 
estate be made among my devisees and lega-
tees aforesaid after the decease of said Adel-
aide Barling, then I do hereby order and 
direct and empower the hereinafter named 
executors of this my last will and testament -¿q  
o ’ the survivor oif them to sell all my real es-
tate at public or private sale for the highest 
price that can be obtained by them or the 
survivor of them for the same, and to make 
execute and deliver to the purchasers thereof 
ffood and sufficient deeds of conveyance in 
the law for the same, and the proceeds of 
said sales, and my personal estate or what 
shall be realized therefrom to distribute and 
pay over to my said devisees and legatees in 
the proportion hereinbefore stated.” 20

Adelaide Barling died February 11, 1923. 
James Boyd, Kate Hopper and Fannie Price pre-
deceased her, and in that order. James Boyd 
left two sons, one of whom had children and a 
grandchild. Kate Hopper died childless. Fan-
nie Price left a son and daughter; the son had 
two children.

1. The first question is, Did the testator in-
tend, that upon the death of his nephews and 30 
nieces in the lifetime of Adelaide Barling their 
issue should take the income and principal per 
stirpes or per capita? Uncontrolled “ issue” in-
cludes all descendants, and they share equally. 
Weehawken Ferry Co. v. Sisson, 17 N. J. Eq.
475; Inglis v. McCook y 68 N. J. Eq. 27. It is con-
tended on the one hand that the words “ legally 
represented by such issue” , as used four times in 
the will, limits the issue, while on the other hand 
it is insisted that those words, simply define the 
Share the issue were to take. They obviously do
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not limit the share the issue were to take, because, 
the restriction as to the share is otherwise speci-
fically defined as the share the nephews or nieces 
“would have been entitled to receive if living.” 
On the contrary they were intended to and do 

10 issue to those who legally represent a
deceased nephew or niece; that is to say, those 
who would take personalty under the Distribu-
tion Act and those who would take realty under 
the Descent Act. Chasy v. Gowdy, 43 N. J. Eq. 
95; Howell v. Gifford, 64 N. J. Eq. 180; Howell 
v. Westbrook, 69 N. J. Eq. 641; Coyle v. Coyle, 
73 N. J. Eq. 528; Platt v. Johnson, 87 N. J. Eq. 
403. If the testator, a lawyer, had intended that 
all the descendants of deceased nephews and 

20 nieces should take share and share alike he would 
not have been at pains to qualify issue as those 
by whom the deceased nephews and nieces are le-
gally represented. The qualification would have 
been unnecessary. In the interpretation of wills 
every word must be given due consideration, and 
where, as here, in a gift to a class, such as issue 
or descendants generally, superadded words tend-
ing to define or limit the class must be given sig- 
nificance, and when the ordinary meaning of issue 
dearly appears to have been modified, effect must 
be given to the modification in the sense in which 
it carries out the intention of the testator. Chil-
dren of deceased nephews and nieces take to the 
exclusion of their descendants.

2. The next question is, Did so much of the 
share of income bequeathed to Mrs. Hopper, which 
upon her death passed to Mrs. Price, go to the 
latter’s issue upon her death. The bequest of the 
income over to the surviving nephews and nieces



57 -1

Opinion.

was an independent g ift; it vested in her, in Mrs. 
Price, and upon her death became a part of her 
estate, payable to her executor. Boggs v. Boggs, 
69 N. J. Eq. 497; Trenton Trust & Safe Deposit 
Co. v. Cook, 88 N. J. Eq. 516.

3. The estate held two mortgages, and pend-
ing foreclosure the mortgagors conveyed to the 
trustee, who since has sold the premises at a 
profit. The profit is to be apportioned between 
the principal and income in the ratio which the 
principal sum involved bears to the interest due 
upon it at the time when the security was real-
ized upon. Hagan v. Platt, 48 N. J. Eq. 206; 
Tuttle’s Case, 49 N. J. Eq. 259, Parker v. Sealey, 
56 N. J. Eq. 110; Trenton Trust & Safe Deposit 
Co. v. Donnelly, 65 N. J. Eq. 119.

4. The remaining question is, Was there a 
conversion of the realty into personalty? The 
reason for this query is, that some of the takers 
under the will have spouses who claim inchoate 
rights of dower and courtesy. The real estate 
was devised directly to the testator’s nephews and 
nieces and they held vested estate, subject to be-
ing divested if they died in the lifetime of Adelaide 
Barling, and consequently dower and courtesy 
attached. There was no conversion at the death 
of the testator and none by the exercise of the 
power of sale by the trustee, who has since sold 
some of the land. There is nothing in the will 
to indicate that the testator intended the land to 
be converted, and so converted to be distributed 
as personalty. The power of sale was only for 
the convenience of the estate and the purposes of 
the will. The sales did not disturb the rights 
which were vested in the takers under the will
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at the termination of the trust estate, nor those 
which at that time inured to the respective 
spouses. The proceeds must be regarded as land 
and distributed accordingly. Cook v. Cook„ 20
N. J. Eq. 375; Moore v. Robbings, 53 N. J. Eq. 
137; Alabone Estate, 75 N. J. Eq. 527; Meeker v. 

10 Forbe$, 84 N. J. Eq. 271; aff’d 86 J. Eq. 255; 
Albright v. Van Voorhis, 104 Atl. 27.

The spouses of those who died in the lifetime 
of Adelaide Barling are not entitled because 
their spouses were not seized.

The divorced wife of Kodman Price, one of the 
takers under the will, sets up that his divorce is 
invalid and that she is entitled to an inchoate 
right of dower in the land of which he became 

20 seized under the will. That issue has yet to be 
tried.
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. (Filed February 8, 1926.)

IN CH AN CER Y OF N E W  JER SEY

B e t w e e n  , s

Ra l ph  WL Sk in n e r , as Substituted 
Trustee under the Last W ill and 
Testament of Adonijah S. Boyd, 
Deceased, etc.,

Complainant,

4 v and
l  ' I  - • I i |

Ja n e  H. Bo y d , et als.,

Defendants.

On B il l, 
etc.

/

10

20

30

This cause coming on to be heard before the 
Court upon Bill, Amended, Bill and Answers, 
Replications • and Briefs, in the presence of Ed-
ward M. & Runyon iColie, solicitors for and of 
counsel with the complainant; Richard Board- 
man, solicitor for and of counsel with the defend-
ants Deborah '<C. Price and Deborah Price and 
Rodman M. Price, Jr., (sometimes known as 
Langworthy Franklin Oarr Price), infants, ap-
pearing and answering by said Deborah O. Price, 
as • their guardian ad litem appointed in this 
cause; Oougleton, 'Stallman & Hoover, solicitors 
for and of counsel with the defendants Mntilda 
'C. S. T. P. Kopf, individually and as executrix 
of the last will and testament of Fanny S. Price, 
and Frederick C. K opf: Wurts & Plympton, sol- 40
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icitors for and of counsel with the defendant The 
Hackensack Trust Company, as executor of the
last will and testament of Adelaide Barling, de-
ceased; and Heine, Bradner & Laird, solicitors 
for and of counsel with the defendants Rodman
M- Price, individually and as executor of the last 
will and testament of Fanny S. Price, deceased  ̂
and Robert S. Ross, as trustee for certain credi-
tors of Rodman M. Price under a deed of trust 
dated September 9, 1922; Thomas Barber, Clerk 
o fi5(jhis ‘Court/ appointed guardian ad litem of the 
infants, Ruth K. Boyd, Claire R. White, Mabel
G. Boyd, James A. Boyd and Dorothy E. Boyd, 
having entered appearance and filed an answer 
as such guardian for said infants; and John p , 

20 Quackenbush, one of the defendants, having died 
pending this cause and ■ the cause having been by 
petition revived-.against James Q. Carpentier, as- 
executor of the last will and testament of John
F. Quackenbush, and against ̂ Susan Qhackehftiish 
said James Q. Carpchtier,/ individually, Marj 
Francis Myerd,-‘ Aliiia" L. Carpentier, Alfred 
Myers'and* TKe* Ministers,"‘ ifldfers *aifcl tfeafebiis 
constituting the Consistory of the Reformed

3q  Church of Mount Vernon, New Vorh!, if incorpor-
ated under the name of Reformed Dutch Church

aiid their Spouses under"the Vdll:‘of said/Tohp1̂ . 
Quackenbush; and an appearance having been en-
tered in this cause for the said James Q. Carpen-
tier, as such executor, and for all of the 'said 
beneficiaries under the will of said ' ’Join 
Quackenbush *hhd fheif' ^pdiises,< by Francis J. 
Holl, their solicitor, and a decree pro confesso 

40 against them all having been entered by consent 
of said solicitor in writing, and a decree pro con-
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resso having been taken against all the other 
defendants in said cause, excepting the aforesaid 
answering defendants; and -the pleadings and 
proofs’ having been read and the arguments of 
counsel had and the 'Court having duly consid-
ered the same;

And it appearing to the Court that the com-
plainant, Ralph: W. jSkinneri, is substituted ¡trus-
tee in the places of William E. Skinner, deceased, 
iihder the last will and testament of Adonijah
S. Boyd who died October 5, 1890, and is substi- 
tuted administrator with the will annexed, by 
appointment of the Orphans’-■ Court of : Bergen 
County, New Jersey, of said Adonijah <3. Boyd, 
deceased, and is acting, since the death of Adel-
aide Barling, hereinafter referred to, * ds agent 20 
and attorney of the adults interested in the es-
tate of said testator.

And it appearing that by the Fourth cla-uSe of 
the. will of Adonijah S. Boyd he gave to Adelaide 
Barling, for life, the homestead in Hackensack 
and the furnishings, and by the Fifth clause he 
devised and bequeathed the residue of his estate 
tq said William E. Skinner in trust during the 
lifetime Of Adelaide Batting tb phy fh'e: net in- 
come—one seventh to Adelaide Barling and one 
seventh to each of his two nephews and four 
nieces i (Japi7es (Boyd,,. John Quackenbush, Kate S. 
Hopper,- [Fanny ¡Si 'Price,,.;Sophia Bepjamin, and 
Jane Boyd; and did provide'as follows:

H,Vt/ <and if any of my said.pepljews,.or.nieces 
• shall»die.during the lifetime of said Adelaide 

Barling leaving »issue, to pay to such issue 
the share of said remainder which my said 
nephews or nieces legally represented by such 40 

.. issue, would have been entitled to receive if
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living; and if any of my said nephews or 
nieces shall die during the lifetime of said 
Adelaide Barling without leaving issue to 
pay the share of said remainder which my 
said nephew or niece, who shall so die, would 
have been entitled to receive if living, to the 
survivors . or survivor of my aforesaid 

1 0  nephews and, nieces, and to the issue of any 
of them who shall have died leaving issue, in 

. equal shares share and share ,alike, except 
that issue paid under this provision shall be 

. paid only that share which my said nephew, 
or niece who shall be legally represented by 
such issue would have been entitled to re-
ceive if living.”

and by the Sixth clause, upon the decease of 
Adelaide Barling, he did devise and bequeath the 

20 rest and residue of his estate to his said two 
nephews and four nieces in equal shares, and 
added:

“and if any of my said nephews or > nieces 
shall have died during the lifetime of the 
said Adelaide Barling leaving issue who shall 
be living at the time of the decease of said 
Adelaide Barling, I do hereby give, devise and 

, bequeath to such issue' the share o f my said 
nephews or nieces legally represented by such 

30 issue. And if any of my said nephews or 
nieces shall have died during the. lifetime of 
said Adelaide Barling without leaving issue 
or leaving issue who shall all have died prior 
to the decease of said Adelaide Barling I do 
hereby give devise and bequeath the share of 
my said nephew or niece Who shall have so 
died, to the survivors or survivor of my said 
nephews and nieces, and to the issue of any 
of them who shall have died leaving issue who 
shall be living at the time of ,the; decease of 
said Adelaide Barling, in equal shares share40
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and share alike, except that issue taking un-
der this provision, shall take only the share 
of my said nephew or niece, who is legally 
represented by such issue.”

And further provided:

“And in case it shall be necessary in order 10 
that a satisfactory and fair division of my es-
tate be made among my devisees and legatees 
aforesaid after the decease of said Adelaide 
Barling, then I do hereby order and direct 
and empower the hereinafter named execu-
tors of this my last will and testament or 
the survivor o f them, to sell all my real es-
tate at public or private sale for the highest 
price that can be obtained by them or the 
survivor of them for the same, and to make, 
execute and deliver to the purchaser thereof 20 
good and sufficient deeds of conveyance in 
the law for the same, and the proceeds of 
said sales and my personal estate or what 
shall be realized therefrom to distribute and 
pay over to my said devisees and legatees in 
the proportion hereinbefore stated.”

And it appearing to the 'Court that the said

Adelaide Barling died February 11, 1923; that 
•Tames Bovd. Kate S. Hopper and Fanny S. Price 
predeceased her and in that order; that said 
James Boyd died intestate April 3, 1907, and 
left him surviving his wife, Catherine Boyd, and 
two sons, David W. Boyd and William A. Boyd, 
and no other child and no descendants of any 
deceased child; that said Catherine Boyd died 
intestate in the year 1923, prior to the filing of 
the Bill of Complaint in this cause, and adminis-
tration on her estate was on January 28, 1924, 
committed to William A. Boyd, who has entered 40 
an appearance in this cause; that said David W.
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Boyd is married and his wife’s name is Eurania
R. Boyd and at the time of the death, of his 
father he had two children, viz: Yiola M. White, 
wife of Leslie White, and Ruth K. Boyd; that the 
only other descendant David W. Boyd ever had 
is 'Claire R. White, daughter of said Yiola M. 

*0 White, born September 14, 1923; that the said 
William A. Boyd is married and his wife’s name 
is Mary E. Boyd and at the time of the death of 
his father, James Boyd, he had never had any 
children, but three children have since been born 
to him, all of whom are still living, viz: Mabel
G. Boyd, James A. Boyd and Dorothy E. Boyd, 
the youngest of whom, said Dorothy E. Boyd, was 
born in the month of April, 1916; that the said 

2b Kate S. Hopper died February 26, 1917, leaving 
a will of which said David W. Boyd is the sur-
viving executor and leaving her surviving her hus-
band, who has since died, but no descendent; that 
Fanny S. Price died November 25, 1920, leaving 
her surviving Gouverneur Price, her husband, 
and her daughter, Matilda C. S. T. P. Kopf, wife 
of Frederick O. Kopf, and her son, Rodman M. 
Price, and no other child and no descendent of 
any deceased child, and by her will devised and 

•{0 bequeathed the residue of her estate to her said 
daughter and son, share and share alike; that 
said Matilda C. S. T. P. Kopf had but one child 
by her marriage with said Frederick C. Kopf, 
which child predeceased the said Fanny )S. Price, 
and said Matilda C. S. T. P. Kopf had no de-
scendant living at the time of the death of her 
mother, nor has any child since been born to 
her; that the said Rodman M. Price at the time 

4q of the death of his mother, Fanny S. Price, was 
married to Deborah C. Price and then had two
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children, v iz: his daughter Deborah Price and his 
son, Rodman M. Price, Jr., (who is sometimes 
known as Langworthy Franklin Carr Price), and 
no other child was thereafter born to him until 
more than a year after the death of the said Adel-
aide Barling.

And it appearing to the Court that the said * w 
Rodman M. Price on September 9, 1922, made 
and delivered to Robert S. Ross a deed of trust 
for the benefit of certain of his creditors, by which 
he conveyed to said trustee, as security for the 
payment of their claims, all his interest in the 
property, real and personal, to which he then was 
or might thereafter become entitled by virtue of 
the trust created by the will of Adonijah S. Boyd, 
deceased. 20

And it appearing to the Court that on January 
25, 1924, said1 John F. Quackenbush executed a 
deed of trust of all his property, including all 
property to which he was entitled under the will 
of Adonijah S. Boyd, deceased, to one Jaimes Q. 
Oarpentier, for and during the life of said Quack- 
enbush; and that the said John F. Quackenbush 
died February 12, 1925, and by his will proved 
in the (Surrogate’s Court of Westchester County, g - 
New York on April 22, 1925, he appointed James
Q. Oarpentier sole executor thereof, who has duly 
qualified, and that by said will, after giving a 
legacy of $5000. to the Minister, Elders and Dea-
cons constituting the Consistory of the Reformed 
Church of Mount Vernon, New York, he be-
queathed and devised all his estate, real and per-
sonal, one half thereof to his sister Martha 
Oarpentier (who predeceased him) or to her chil-
dren or their representatives in case of her death, 40 
and one half thereof to his uncle John H. Quack-
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enbush (who predeceased him), or to his children 
or their representatives in case of his death; that 
said Martha Carpentier left her surviving her son, 
James Q. Carpentier. whose wife is Aimee L. Car-
pentier, and her daughter, Mary Prances Myers, 
Whose husband is Alfred H. Myers; and that ¡Su- 

10 san Quackenbush, daughter of John H. Quacken- 
bush, is the only descendant of the said John H. 
Quackenbush living at the death of said John F. 
Quackenbush; that said James Q. Carpentier, as 
trustee for said John F. Quackenbush under the 
above mentioned deed of trust, has, pursuant to the 
provisions thereof, made, executed an!d delivered 
and caused to be recorded in the Bergen County 
Clerk’s office a deed from himself, as such trustee, 

2q to himself, as executor of the last will and testa-
ment of John F. Quackenbush, of all the property, 
real, personal and mixed, to which he is or may 
be entitled as trustee as aforesaid and which said 
John F. Quackenbush was or might have been 
entitled to together with his right, title and inter-
est under the will of said Adonijah S. Boyd, de-
ceased.

And it appearing to the Court that upon the 
appointment of the complainant as such substi- 

30 tuted trustee under the will o f Adonijah S. Bovd, 
deceased, there came into his hands deeds for two 
tracts of land, one thereof made by Mary R. 
'Christie and husband to William E. ¡Skinner, as 
trustee under the last will and testament of Adon- 
ijah S. Boyd, deceased, for a tract of land in the 
Town of West Hoboken, New Jersey, which deed 
was made to the grantee therein in satisfaction of 
a final decree of foreclosure entered in the Court 

40 ° f  Chancery of New Jersey on August 12, 1895, 
for $6153.58, besides $77.55 costs of suit, upon a
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mortgage held by said testator at the time of his 
death; the other thereof made by Eliza L. Brink- 
erhoff and husband to William R. Skinner, 
as trustee under the last will and testament of 
Adonijah S. Boyd, deceased, for a tract of land 
in the Borough of Woodridge, New Jersey, which 
deed was made to the grantee therein in satis- 1 
faction of a final decree of foreclosure entered in 
the Court of Chancery of New Jersey in the life-
time of the said Adonijah iS. Boyd on January 
13, 1890, for $856.00, besides $64.99 costs of 
suit.

And the Court being of opinion that under the 
last will and testament of said, testator the chil-
dren of deceased nephews and nieces, to the ex-
clusion of their descendants, upon the death of 20 
such nephews and nieces in the lifetime of Adel-
aide Barling, took the share of the income to 
which the said nephew or niece so dying was en-
titled, under the trust created by said w ill; and 
also the share of the nephew and niece so dying 
in the corpus of the estate, both real and per-
sonal. upon their surviving the death of said 
Adelaide Barling.

And the Court being of the opinion that upon ^ 
the death of Kate (S. Hopper without issue in the 
lifetime of Adelaide Barling, her share of the in-
come passed as an independent gift to John F. 
Quackenbush, (Sophia Benjamin, Jane H. Boyd 
and Fanny S. Price, nephew and nieces of said 
testator named in his will who survived Kate S. 
Hopper, and to Bavid W. Boyd and William A. 
Boyd who survived Kate 6 . Hopper and who 
are children of James Boyd, deceased, a nephew 
of testator named in his will who predeceased 40 
Kate S. Hopper, and who together take their
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father’s share therein, and that the share therein 
so passing to Fanny S. Price became upon her 
death a part of her estate, payable to her execu-
tors.

And the Court being of the opinion that upon 
the death of Kate S. Hopper without issue, in the 
lifetime of Adelaide Barling, her share of the cor-
pus of the estate, both real and personal, on the 
death of said Adelaide Barling, vested in and 
passed to John F. Quackenbush, (Sophia Ben-
jamin and Jane H. Boyd, nephew and nieces of 
testator named in his will who survived Adelaide 
Barling, and to David W. Boyd and William A. 
Boyd, who survived Adelaide Barling and who 
are children of James Boyd, deceased, a nephew 

20: of testator name in his will who predeceased 
Adelaide Barling, and who together take their 
father’s share therein, and to Matilda C. S. T. P. 
Kopf and Rodman M. Price, who survived Adel-
aide Barling and who are children of Fanny S. 
Price, deceased, a niece of said testator named in 
his will who predeceased Adelaide Barling, and 
who together take their mother’s share therein.

And the Court being of opinion that the prof- 
,v its’ arising upon the sale of the above mentioned 

0 premises conveyed bv Mary R. Christie and hus-
band to William E. Skinner, as trustee under 
the last will and testament of Adonijah S. Boyd, 
deceased, and the profits arising on the sale of 
the above mentioned premises conveyed by Eliza
L. Brinkerhoff and husband to William E. Skin-
ner, as trustee unider the last will and testament 
of Adonijah fiS. Boyd, deceased, over and above 
the amount due on the securities respectively rep- 

40 resented by said conveyances at the date of the 
death of Adonijah S. Boyd, should, respectively,
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be divided, as between corpus and income, in the 
proportion that tbe amount due on said securi-
ties at the date of the death of Adonijah S. Boyd, 
plus the amount due for interest on said securi-
ties from the death of Adelaide Barling to the 
realization of said securities by the consummation 
of the sales of the real estate representing the 
same, calculated at the rate of interest borne by 
said securities, bears to the amount due for inter-
est on said securities from the death of Adonijah 
ig. Boyd to the death of Adelaide Barling, cal-
culated at the rate of interest borne by said se-
curities, giving credit on said interest for said 
periods, respectively, for all income received from 
said real estate, respectively, during the said peri-
ods, respectively.

And the Court being of opinion that under the 
provisions of the will of Adonijah iS. Boyd there 
was no conversion of the realty into personalty 
by virtue of the power of sale given in and by the 
last will and testament of said Adonijah IS. Boyd, 
but that the real estate of said testator passed 
to the parties aforesaid as devisees thereunder 
and was subject to the rights of curtesy and 
dower of the spouses of those who were living 
at the death of Adelaide Barling and that said 
estates of dower and curtesy attached to the 
respective shares of the devisees in the proceeds 
of the sales of said lands.

And the Court being of opinion that the com-
plainant, as substituted trustee under the will of 
said testator, as substituted administrator with 
the will annexed of said testator, and as agent 
and attorney of the adults interested in the es-
tate of said testator, Should settle his accounts in 
this Court.
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And the Court being of opinion that the ques-
tions arising under the pleadings and proceed-
ings in this cause as to the respective rights and 
interests in the share of Rodman M. Price, in the 
estate of said testator and the income thereof and 
the profits arising on the sales of the real estate 
representing the aforesaid mortgage and decree, 
including the question as to whether the defend-
ant Deborah € . Price or the defendant May E. 
Price is entitled to an inchoate right of dower in 
the lands of which Rodman M. Price became 
seized under the will of said testator, cannot now 
be determined, inasmuch as the counter-claims 
filed in this cause by Deborah C. Price and by 
Deborah Price and Rodman M. Price, Jr., some- 

20 times known as LangWorthy Franklin Carr Price, 
by their guardian ad litem, against said Rodman
M. Price and Robert S. Ross, setting up that 
Rodman M. Price’s divorce obtained against said 
Deborah C. Price is invalid and that the said 
deed of trust is fraudulent and void as against 
them and the creditors of said Rodman M. Price, 
have not yet been tried; and the Court being of 
the opinion that the share of said Rodman M. 
Price in the corpus of the estate of said testator, 

^0 and in the income thereof, and the profits arising 
on the sales of the real estate representing the 
aforesaid mortgage and decree, should be held by 
the complainant to await the further decree of 
this court.

It is thereupon on this 8th day of February, 
1926, by his Honor, Edwin Robert Walker, Chan-
cellor of the (State of New Jersey, on motion of 
Edward M. & Runyon Colie, of counsel with the 

40 complainant, ordered, adjudged and decreed, and 
the Chancellor, by virtue of the power and au-
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thority of this Court, does ¡hereby order, adjudge 
and decree:

1. That the accounts of the complainant, as 
substituted trustee under the last will and testa-
ment of Adonijah ,S. Boyd, deceased, since his 
last accounting allowed by the Orphans’ Court of 
Bergen County, and as substituted administrator 
with the will annexed of said Adonijah S. Boyd, 
deceased, and as agent and attorney of the adults 
interested in the estate of said Adonijah S. Boyd, 
be taken in this cause under the direction of this 
Court.

2. That in stating the account as substituted 
trustee under the will of said testator, the com-
plainant shall charge himself, as to corpus, with 
the corpus of said trust fund in his hands repre-
senting the assets that came into his hands as 
substituted trustee in the place of William E. 
¡Skinner, trustee appointed under the Fifth Clause 
of the will of said Adonijah >S. Boyd, including 
therein the real estate representing the mortgage 
made by Mary R. Christie and husband to Adoni-
jah iS. Boyd and the final decree of foreclosure 
in this Court entered at the suit of said Boyd 
against Eliza L. Brinkerhoflf and husband, afore-
said; and in addition thereto with the proportion 
of the profits arising on the sales of the real es-
tate representing said mortgage and decree, ap-
portion able to the corpus of said trust, calculated 
in the manner in this decree hereinabove set 
forth.

3. That in stating said account as to income, 
the complainant shall charge himself with the 
balance of income on the corpus of said estate, 
real and personal, ascertained to be in his hands

10
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upon his last accounting allowed by the Orphans’ 
Court of Bergen County, and in addition thereto 
with the income accrued and collectible on such 
corpus since the expiration of the period covered 
by such accounting, except the income accrued 
and collectible from said real estate (other than 
that -representing the aforesaid mortgage and de-
cree), as to which he shall charge himself, as 
trustee, only up to the death of Adelaide Barling 
— ( the income after her death from said real es-
tate having been collected by the complainant in 
his capacity as attorney and agent of the adult 
defendants) ; and in further addition thereto 
with the proportion of the profits 'arising on the 
sales of the real estate representing the mort-

2-0 gage and decree aforesaid, apportionable to the 
income of said trust, calculated in the manner in 
this decree hereinabove set forth.

4. That in stating the account as agent and 
attorney of the adults interested in the estate of 
said testator, the complainant shall charge him-
self with the income accrued and collectible from 
the aforesaid real estate (other than that repre-
senting said mortgage and decree) from the death

•<0 Adelaide Barling up to the conveyances thereof 
by the complainant, as substituted administrator 
with the will of said testator annexed.

5. That in stating the account as substituted 
administrator with the will of said testator an-
nexed, the complainant shall charge himself, as 
to corpus, with -the assets in his hands represent-
ing the assets that came into his hands as substi-
tuted administrator with the will of said testator

40 annexed, in the place of the deceased executors 
under said will, and in addition thereto with the
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proceed« o f the sales of the real estate whereof 
said testator died seized.

6. That in stating said account as to income, 
the complainant shall charge himself with the in-
come accrued and collectible on said assets so re-
ceived and on the proceeds of the said sales of 10 
said last mentioned real estate.

7. In all aforesaid accountings, allowance

shall be made to the complainant for all proper 
items of discharge.

8. That the parties entitled to, and their re-
spective proportions of, the corpus of said trust 
fund ascertained to be in the hands of the com-
plainant representing the assets that came into 
Ms hands as substituted trustee in the place of 
William E. Skinner as aforesaid, including therein 
the real estate representing the mortgage and de-
cree aforesaid and the proportion of the profits 
arising on the sales of the real estate representing 
said morgage and decree, apportionable to the 
corpus of said trust; are as follows : Jane H. 
Boyd: her original l / 6th thereof, plus her l/5 ih  
of the 1/fith share o f Kate S. Hopper thereof, to 
wit: l/5 th ; Sophia Benjamin: her original l / 6th SO 
thereof, plus her l/5 th  of the l / 6th share of Kate
S, Hopper thereof, to w it: l/5 th ; William A. 
Boyd and David W. Boyd, sons of James Boyd, 
in equal shares; the original l / 6th share of James 
Boyd thereof, plus their l/5 th  of the l / 6th share 
of Kate S. Hopper thereof, to w it: l/5 th ; Matilda 
a  s - T p - Kopf and Rodman M. Price, children 
of Fanny S, Price, in equal shares : the original 
l / 6th share of Fanny S. Price thereof, plus the 
said Fanny « .  Price's l/5 th  of the 1/fith share of 
Kate 'S. Hopper thereof, to  w it: l/5 th  said Rod-
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man M. Price’s share subject to the further de-
cree of this Court upon the questions arising 
under the pleadings and proceedings in this cause 
as to the respective rights and interests therein; 
and James Q. Oarpentier, as executor of the last 
will and testament of John F. Quackeribush, is en- 

■ titled to receive the original l/6 th  share of John 
F. Quackenbush thereof, plus the said John F. 
Quackenbush’s l/5 th  of the l/6 th  share of Kate 
S. Hopper thereof, to w it: l/5 th .

9. That the parties entitled to, and their re-
spective proportions of, the balance of income on 
the corpus of said estate, real and personal, as-
certained to be in the hands of the complainant 
upon his last accounting allowed by the Orphans’ 

20 Court of Bergen County, and the income accrued 
and collectible on such corpus from the expira-
tion of the period covered by such accounting to 
the death of Adelaide Barling, are as follows: 
Jane H. Boyd: her original 1 /7 th thereof, plus 
her l/5 th  of the l/7 th  share of Kate S. Hopper 
thereof, to w it: 6/35ths; Sophia Benjamin: her 
original l/7 th  thereof, plus her l/5 th  of the l/7 th  
share of Kate S. 'Hopper thereof, to w it: 6/35ths; 

JO William A. Boyd and David W . Boyd, sons of 
James Bovd, in equal shares: the original l/7 th  
share thereof of James Boyd, plus their 1 /5  of 
the l/7 th  share of Kate ©. Hopper thereof, to 
w it: 6 /3 5ths: Matilda C. S. T. P. Kopf and Rod- 
man M. Price, children of Fanny S. Price, in 
equal shares: the original l/7 th  share thereof of 
Fanny IS. Price, to w it: 5/35th, said Rodman M. 
Price’s share subject to the further decree of this 
Court Upon the questions arising under the plead-
ings and proceedings in this cause as to the re-
spective rights and interests therein; Matilda C.
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S. T. P. Kopf and Rodman M. Price, as executors 
of the last will and testament of Fanny S. Price; 
the said Fanny S. Price’s l/5th  of the l/7th  
share of Kate S. Hopper thereof, to wit: l/35th. 
The Hacekensack Trust Company, as executor of 
the last will and testament of Adelaide Barling: 
the said Adelaide Barling’s 1/7th share thereof, 
to wit: 5/35ths; and James Q. Carpentier, as ex-
ecutor of the last will and testament of John F. 
Quackenhush, is entitled to receive the original 
l/7th share thereof of John F. Quackenhush, plus 
the said John F. Quackenhush’« l/5th  of the 
l/7th share of Kate S. Hopper thereof, to wit: 
6/35ths.

10. That the parties entitled to, and their re-
spective proportions of, the income accrued and 
collectible on the corpus of the said personal es-
tate, since the death of Adelaide Barling, (includ-
ing the net rents arising from the real estate 
representing the aforesaid mortgage and decree 
and the hank interest on so much of the net pro-
ceeds arising on the sales of said real estate as 
represents both the original corpus and the pro-
portion of the profits arising on said sales appor- 
tionable to corpus), are as follows: Jane H.
Boyd: her original l / 6th thereof, plus her l/5th  
of the l / 6th share of Kate S. Hopper thereof, to 
wit: l/5 th ; Sophia Benjamin: her original l / 6th 
thereof, plus her l/5th  of the 1/6 share of Kate 
S. Hopper thereof, to wit: 1/5th; William A. 
Boyd and David W. Boyd, sons of James Boyd, 
in equal shares: the original 1/6 share thereof of 
James Boyd, plus their l/5th  of the l / 6th share 
of Kate S. Hopper thereof, to wit: l/5 th ; Mjatilda 
C. S. T. P. Kopf and Rodman M. Price, children 
of Fanny S. Price, in equal shares; the original 
l / 6th share thereof of Fanny S. Price, plus the

10

20

30

40



76

Final Decree.

said Fanny S. Price’s l/5th  of the l / 6th share 
of Kate S. Hopper thereof, to wit: l/5th, said 
Rodman M. Price’s share subject to the further 
decree of this 'Court upon the questions arising 
under the pleadings and proceedings in this cause 
as to the respective rights and interests therein; 
and James Q. Oarpentier, as executor of the last 
will and testament of John F. Quackenbush, is 
entitled to -receive the original l / 6th share of 
John F. Quackenbush thereof, plus the said John 
F. Quackenbush’s l/5th  of the l / 6th share of 
Kate S. Hopper thereof, to w it: l/5th.

11. That the proportion of the profits (and the 
bank interest on the same) arising on the sales 
of the real estate representing the mortgage and 
decree aforesaid, apportionable to the income of 
said trust, should be divided in the proportion 
that the amount due for interest on said securi-
ties, calculated at the rate of interest borne bv 
said securities,* from the death of Adonijah S. 
Boyd to the death of James Boyd, the amount 
due thereon for interest calculated at the same 
•rate from the death of James Boyd to the death 
of Kate S. Hopper, the amount due thereon for 

3 0  interest calculated at the same rate from the 
death of Kate iS. Hopper to the death of Fanny 
S. Price, and the amount due thereon for interest 
calculated at the same rate from the death of 
Fanny 'S. Price to the death of Adelaide Barling, 
bear to each other; and that the parties entitled 
to and their respective proportions of the same 
are as follows: Jane H. Boyd: her original l/7th  
thereof, plus her l/5th  of the 1/7‘th share of Kate 
S. Hopper in the part thereof apportionable to 
the period from the death of Kate S. Hopper to 
the death of Adelaide Barling; Sophia Benjamin:
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her original l/7th  thereof, plus her l / 5th .of the 
l/7th share of Kate S. Hopper in the part thereof 
apportionable to the period from the death of 
Kate S. Hopper to the death of Adelaide Barling;
The Hackensack Trust Company, as executor of 
the last will and testament of Adelaide Bailing: 
the said Adelaide Barling’s l/7 th  part thereof; 10 
the Administrator, when appointed, of James 
Boyd:, said James Boyd’s l/7th  share in the part 
thereof apportionable to the period from the death 
of Adonijah S. Boyd to the death of James Boyd; 
William A. Boyd and David W. Boyd, sons of 
James Boyd, in equal shares: the original l/7th  
share of James Boyd in the part thereof appor-
tionable to the period from the death of James 
Boyd to the death of Adelaide Barling, plus their go 
l/5th of the l/7th  share thereof of Kate iS. Hop-
per in the part thereof apportionable to the period 
from the death of Kate S. Hopper to the death 
of Adelaide Barling; David W. Boyd, as sur-
viving executor of the last will and testament of 
Kate S. Hopper; the said Kate ¡S. Hopper’s l/7th  
share in the part thereof apportionable to the 
period from the death of Adonijah 6 . Boyd to 
the death of Kate S. Hopper; Matilda C. 6 . T. P. 
Kopf and Rodman M. Price, as executors of the 80 
last will and testament of Fanny S. Price; the 
original l/7th  share of Fanney (S. Price in the 
part thereof apportionable to the period from the 
death of Adonijah S. Boyd to the death of Fanny 
S. Price, plus said Fanny S. Price’s l/5th  of the 
l/7th share thereof of Kate tS. Hopper in the 
part thereof apportionable to the period from the 
death o f Kate S. Hopper to the death of Adelaide 
Barling; Matilda C. S. T. P. Kppf and Rodman 40 
M. Price, children of Fanny S. Price, in equal 
shares; the original l/7th  share of Fanny S.
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Price in the part thereof apportionable to the 
period from the death of Fanny S. Price to the 
death of Adelaide Barling, said Rodman M. Price’s 
Share subject to the further decree of this Court 
upon the questions arising under the pleadings 
and proceedings in this cause as to the respective 

- rights and interests therein; and James Q. Car-
penter, as executor of the last will and testament 
of John F. Quaekenbush, is entitled to receive the 
origirial l/7th  share thereof of John F. Quacken-
bush, plus the said John F. Quackenbush’s l/5th 
of the l/7th  share of Kate <S. Hopper thereof.

12. That the parties entitled to, and their re-
spective proportions of, the income accrued and 
collectible from the aforesaid real estate (other

20* than that representing said mortgage and decree) 
from the death of Adelaide Barling up to the 
conveyances thereof by the complainant, as sub-
stituted administrator with the will of said testa-
tor annexed, are as follows: Jane H. Boyd: her
original 1/ 6th thereof, plus her 1/5th of the l / 6th 
share of Kate $3. Hopper thereof, to wit: l/5 th ; 
Sophia Benjamin : her original l / 6th thereof, plus 
her 1/5th of the 1 /6th Share of Kate S. Hopper 

ap thereof, to wit: l/5 th ; William A. Boyd and Da-
vid W. Boyd, sons of James Boyd, in equal 
shares; the original l / 6th share thereof of James 
Boyd, plus their 1 /5th of the l / 6th share of Kate
S. Hopper thereof, to w it: l/5 th : Matilda C. S.
T. P. Kopf and Rodman M. Price, children of 
Fanny S. Price ;, in equal shares, the original l / 6th 
Share of Fanny S. Price thereof, plus the said 
Fanney S. Price’s l/5th  of the l / 6th share of 
Kate S. Hopper thereof, to .wit : l/5th, said Rod- 
man M. Price’s share subject to the further decree 
of this Court upon the questions arising under
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the pleadings and proceedings in this cause as to 
the respective rights and interests therein; and 
James A, Oarpentier, as executor of the last will 
and testament of John F. Quackenbush, is en-
titled to receive the original 1/Gth share of John 
F. QuaokenbuSh’s l/5th  of the 1/Gth .share of 
Kate -S. Hopper thereof, to wit: l/Sth.

13. .That the parties entitled to, and their re-
spective proportions of, the assets in the hands of 
the complainant, representing the assets that came 
into his hands as substituted administrator with 
the will of said testator annexed in the place of 
the deceased executors under said will, and in the 
proceeds of the sales of the real estate whereof 
said, testator died seized and in the income ards- 
mg from such assets so received and from the 
proceeds of said sales of said real estate, are as 
follows: Jane H. Boyd: her original l / 6th thereof, 
plus her l/5th of the 1/Gth share of Kate S. Hop-
per thereof, to wit: l/5 th ; (Sophia Benjamin: her 
original l / 6th thereof, plus her l/5th  of the 1/Gth 
share, of KatejS. Hopper thereof, to w it; l/5 th ; 
William A. Boyd and David W. Boyd, sons of 
Japies Boyd, in equal shares: the original 1/Gth 
share thereof of James Boyd, plus their l/5th  30 
of the 1/6 share of Kate IS. Hopper thereof, to 
wit : 1/St.h; Matilda € . S. T. P. Kopf and Rod- 
maii M. Price, children of Fanny iS. Price, in 
equal shares: the original 1/Gth share of Fanny 
S. Price thereof, plus the mid Fanny S. Price’s 
1/Sth of the 1/Gth share of Kate S. Hopper 
thereof, to wit: l/5th, said Rodman M. Price’s 
share subject to the further decree of this Court 
upon the questions arising under the pleadings 
and proceedings in this cause as to the respective 
rights and interests therein; and James Q. Oar-
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pen-tier, as executor of the last will and testament 
of John F. Quackenbush, is entitled to receive 
the original l / 6th share of John F. Quackenbush 
thereof, plus the said John F. Quackenbush’s 
l/5th  of the l / 6th share of Kate S. Hopper 
thereof, to wit: l/5th.

The share of William A. Boyd in the net pro-
ceeds of the sales of said lands, other than those 
representing the said mortgage and decree, is sub-
ject to the inchoate right of dower of his wife, 
Mary E. Boyd; the share of David W. Boyd in 
the net proceeds of the sales of said lands, other 
than those representing the said mortgage and 
decree, is subject to the inchoate right of dower 
of his wife, Eurania R. Boyd; the share of Ma- 

2o tilda C. S. T. P. Kopf in the net proceeds of the 
sales of said lands, other than those representing 
the said mortgage and decree, is subject to the 
inchoate right of curtesy of her husband, Fred-
erick C. Kopf; the share of Rodman M. Price in 
the net proceeds of the sales of said lands, other 
than those representing the said mortgage and 
decree, is subject to the inchoate right of dower 
of either Deborah C. Price or May E. Price, 
whichever may be hereafter determined as his 

^  wife.

14. That the share of Rodman M. Price in 
the corpus of the estate of said testator and in 
the income thereof and the profits arising on the 
sales of the real estate representing the aforesaid 
mortgage and decree, shall be held in the hands 
of the complainant to await the further decree of 
this Court as to the questions arising under the 
pleadings and proceedings in this cause as to the 
respective -rights and interests in the share of
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Rodman Mj Price ip», the estate of said testator 
andi the* income thereof and, the profits arising 
on, the. sales o f , the real estate, representing thje 
aforesaid mortgage and decree.

15: There is reserved by this decree to the 
complailiant' and all the parties defendant herein 10 i 
the right to apply in this cause for further relief 
and ’ instructions in relation to any matter raised 
under the decree in this cause or on said ac-
countings.

It is further Or der ed  that out of the funds in 
the hands of the complainant there shall be paid 
the taxed costs of the complainant in this 
cause and the taxed costs of the jointly answering 
defendants Matilda 43/ 'S. T. P. Kopf, individually gn 
and as Executrix of the Last W ill and Testament ' 
of Fanny S. Price, and Frederick 43. Kopf, and 
the taxed costs of the answering defendant The 
Hackensack Trust Company, as Executor of the 
Last' Will and Testament of Adelaide Barling, 
deceased  ̂ and the taxed costs of the answering 
defendant Deborah C. Price (excluding the taxed 
costs on her counter-claim filed in this cause 
against the defendants Rodman M. Price and 
Robert S. Ross), and the taxed costs of the an- 30; 
swering defendants Deborah Price and Lang-
worthy Franklin 'Carr Price (mentioned in the 
Bill in this cause as Rodman M. Price, Jr.), an-
swering by Deborah 43. Price, their guardian ad 
litem appointed herein for the purpose of defend  ̂
ing this action^ (excluding the taxed costs on 
their counter-claim filed in said cause against 
Rodman M{ Price and Robert S. Ross), and the 
taxed costs of the answering defendant Rodman ^  
M. Price (excluding therefrom the taxed costs * 
on his answer to the counter-claim filed against
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him by Deborah C. Price and the defense set 
up by him to said counter-claim); and that coun-
sel fees be included in said taxed costs as follows:

In the taxed costs of the complainant, a coun-
sel feet of Two thousand five hundred dollars 
(|2500.) to Edward M. & Runyon Colie, of coun- 

^  sel with the complainant.
In the taxed costs of Deborah C. Price, a coun-

sel fee of One thousand dollars ($1000.) to Rich-
ard Boardman, of counsel with Deborah C. Price 
and Deborah Price and Langworthy Franklin 
Carr Price.

In the taxed costs of Rodman M. Price, a coun-
sel fee of Five hundred dollars ($500.) 'to Heine, 
Bradner & Laird, of counsel with Rodman M. 

2 0  Price.
In the taxed costs of Matilda C. S. T. P. Kopf, 

individually and as Executrix of the Last Will 
and Testament of Fanny S. Price, and Frederick 
C. Kopf, a counsel fee of Five Hundred dollars 
($500.) to Congleton, Stallman & Hoover, of 
counsel with Matilda C. S. T. P. Kopf, individu-
ally and as Executrix of the Last Will and Tes-
tament of Fanny S. Price, and Frederick C.

3 0  K o 'pf-In the taxed costs of The Hackensack Trust 
Oompany, as Executor of the Last Will and 
Testament of Adelaide Barling, deceased, a coun-
sel fee of Fifty Dollars ($50.) to Wurts & Plymp- 
ton, of counsel with The Hackensack Trust Com-
pany, as Executor of the Last Will and Testa-
ment of Adelaide Barling, deceased.

E. R. W a l k e r ,
Respectfully advised, C.

Jo h n  H. Ba c k e s ,
V. C.

40
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IN CHANCERY OF N E W  JERSEY  
November 19, 1924.

.  ^

B e t w e e n

Ra l ph  W. Sk in n e e , as Substituted 
Trustee under the Last Will and 
Testament of Adonijah S. Boyd,
Deceased, etc..

Complainant,
and

Jan e  H. Bo yd , et als.,

Defendants. J

10

20

Transcript of shorthand notes of testimony 
taken in the above entitled matter before 
his Hon. John H. Biackes, Vice Chancellor, 
at the Chancery Chambers in the City of 
Newark, New Jersey, in the presence of 
Messrs. Edward M. & Runyon Colie, for 
complainants- Messrs. Congleton, 'Stallman 
& Hoover for Matilda C. S. T. P. Kopf, Mr. 
Richard Boardman for Deborah C. Price, 
Messrs. Heine, Broadner & Laird for Robert 
S. Ross and Rodman M. Price, Messrs. Wurte 
& Plymton, for the Hackensack Trust Com-
pany and Mr. Francis J. Holl for defendant 
William A. Boyd.

40
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Ralph W. Skinner—Direct.

Ra l ph  W . Sk in n e r  sworn for the complainant.

Dir ec t  Ex a min a t io n  r y  Mr . Oo l ie  :

Q. Mr. Skinner, where do. you reside? A. 343 
Clifton Avenue, Newark.

10 Q. Are you a member of the bar of this state? 
A. Yes, sir.

Q. Have you a certified copy of the will oi 
Adonijah S. Boyd? A. I have.

Mr . Co l ie : I offer that in evidence. 
Paper marked Exhibit C-l.

Q. William E. Skinner, the trustee named in
that will, was your father? A. Yes, sir.

Q. When did he die? A. 9th of March, 1915. 
20 .Q. Was there an order discharging him prior

to his death? A. Yes, sir.
Q. Have you got a copy of that? A. I  have.
Q. Please produce it. (A. Producing paper.)

Mr . Co l ie : I offer it in evidence.
Paper marked Exhibit 0-2.

Q. So you were appointed succeeding trustee in 
his lifetime then? A. Yes, sir.

30 Q- What is the date of your appointment? A. 
26th of March, 1913.

Q. Is that a copy of your appointment? (In-
dicating) A. Yes, sir.

Mr . Co l ie : I offer it in evidence.
Paper marked Exhibit C-3.

Q. You are now acting also in the capacity of 
administrator with the will annexed? A. I  am. 

Q, Have you a copy of the petition for the or- 
® der appointing you as such? A. I  have.
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Mr . 'Co l ds : I offer it in evidence.
Paper marked Exhibit 04 .

Q. Was there a final account of William E. 
Skinner as trustee? A. Yes, sir.

Q. Have you a certified copy of the final ac-
count? A. I have. 10

Q. Please produce it. A. (Producing paper.)

Mr . Co l ie : I offer it in evidence.
Paper marked Exhibit C-5.

Q. Have you the date of the death of Adelaide 
Barling? A. 11th of February, 1923.

Mr . Co l ie : I offer in evidence certified
copy of the last will and letters testamentary 
granted thereon. 20

Papers marked Exhibits 0 6  and 07 .

Q. Have you since the death of Mrs. Barling 
been collecting the rents and managing this es-
tate?

Mr . Co l ie  : I want to offer this certified
copy of the letters of administration with 
the will annexed.

Paper marked Exhibit 08 . 
3̂0

Q. Now, have you power of attorney by which 
you have been collecting the rent since? A. T 
have.

Q. Will you produce it please? A. (Producing 
paper. ) ~

Mr . Co l ie  : I offer it in evidence.
Paper marked Exhibit 0 9 .

Q. One of the parties in interest in this estate 
was one Quackenbush, wasn’t he? A. Yes, sir. 4



Ralph W. Skinner—Direct.

Q. One of the nephews. Had he conveyed his 
interest in this estate to anybody? A. To James 
Q. Carpentier.

Q. Have yon the deed? A. I have.

Mu. >Co l ib  : I offer it in evidence.
PO Paper marked Exhibit C-10.

Q. Where is it recorded? A. In Bergen Oounty. 
Made by John F. ¡QuackenibuSh.

Th e  Co u r t  : No wife?
W it n e s s  : No. Dated the 25th day of

January, 1®24, and recorded in the Bergen 
County Clerk’s Office, Liber 1246, page 454.

Do you know whether or not there was a 
20 power of attorney also from Quackenbush to 

Carpentier? A . I  do. I have a duplicate origi-
nal of it. It has not been recorded.

Q. What is the date of the death of Mrs. Price? 
A. 25th of November, 1920.

Q. Can you tell us approximately, what funds 
you have—have you a fund in hand as trustee? 
A. Yes, sir.

Q. Can you tell us approximately what it is? 
A. |3,446.28.

Q. Have you a fund in hand as administrator 
with the will annexed? A. I  have.

Q. Approximately What amount at present? A.
I will have to refer------ (interrupted)

Q. About? A. I think about $44,000.
Q. Have you funds in hand to be distributed 

in relation to  the other power of attorney? A. 
I have.

Q. Approximately what? A. About $5800.
40 Q. Have you a bond and mortgage from Brink- 

erhoff to Boyd? A. I  produce them and offer 
• them in evidence.
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Ralph W. Skinner—Direct.
1

Th e  Co u r t : Two  bonds?
W it n e s s : Bond and mortgage affecting

Ridgewood property------
Th e  Co ur t  : What do yon mean by Ridge-

wood?
W it n e s s : Ridgewood in Bergen County.

Q. W ill you just give the stenographer the 
date of the mortgage and place of record of it?

10

W it n e s s  : It is dated November 2. 1888, 
made by Eliza L. Brinkertioff and Enoch her 
husband, to Adonijah S. Boyd and is re-
corded in the Bergen County Clerk’s Office, 
November 27, 1888, in Book E-3 of Mort-
gages, page 341.

Mr . Co l ie : I offer it in evidence. 20
Paper marked Exhibit C-12.

Q. Was that foreclosed? A. In Mr. Boyd’s 
lifetime.

Q. Have you a copy of the decree of foreclos-
ure? A. I  have. It was filed January 13, 1890.

Paper marked Exhibit C-13.

Q. What was the amount of that decree? A.
$856 for principal and interest. 30

Th e  Co u r t : Do  you offer the files in evi-
dence?

Mr . Co l ie : Yes, sir, I offer the file of
that ca&e in evidence.

Q. Now, that property was conveyed by Brink- 
erhoff to whom? A. To my father.

Q. After the decree? A. Yes, sir.
Q. Give your father’s full name? A. To my 

father, trustee, by deed dated February 3, 1898.
Q. Your father’s name is what? A. W illia’m 

E. Skinner.
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Mr . Oo l ie :* I  have the deed and offer it 
u; inn evidence,' it is made by Eliza L. Brinker- 

hoff and Enoch her- husband; to William E. 
Skinner,-..trustee* under the last; will-and tes-
tament of Adonijah S. Boyd, deceased* dated 
Hebruaryr 8; 1898*,. recorded in the Bergen 

‘ , County Clerk’s Office February 5, 18.98, in
 ̂. f Book 462 of Deeds, page 221.

Papers marked'Exhibits C-14 and 015.

Q, Mr. Skinner, that property, has it been sold 
since you were administrator with the will an-

- j rnexed? A. Yes, sir; it has been sold,
Q: Has it realized a profit over and above the 

amount due on that decree? A. It has.
Q. During the time that you have been trustee 

has there been any income, from that property? 
A. Yes, sir.

Q; And. the net income has been disposed of 
how by you? A. It has been distributed to the 
beneficiary, under the will.

Q*, You do not' mean specifically.,, but you mean 
with the other funds? A. I. do.

Th e  Co u r t :. As part of the general in-
come of the estate?*«[k~

W it n e s s : Yes, sir.

Q. When was that property sold? A.. The deed 
was delivered, I think,, on the 2nd of August of 
this year. %

Q. How much? A. $2200. gross.

Th e  Co u r t : Net?
W it n e s s  :. $2084.75.
Th e  Co ur t  : The net, income from that

40? Z property from the time the mortgagor made 
the. deed until it was sold, would it equal 
the amount of interest on the principal sum?
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Q. Do you understand the question? The 
Court wants to know whether the income equals 
six percent on that decree, plus—no—it wouldn’t 
he the decree, would it, your Honor?

Th e  Co u r t : It is so near— (interrupted).
Mr . Co l ie : AH right.
Th e  Co u r t : About. Do you say about?
Mr . Co l ie  : Did you mean the net income?
Th e  Co u r t : That is what I asked.

Q. Prom the time of the death of Boyd up to 
the date of sale? A. The net income appears to 
be about $1600 from the time of the death of Mr. 
Boyd to the present time.

Q. To the time of sale you mean. A. To the 
time of sale, yes.

Q. Have you got there the figures that will 
enable us to tell this?

Th e  Co u r t : Have you got the calculation 
of interest between that time?

W i t n e s s : N o , sir.
Mr . Co l ie : It is not the amount of in-

terest from the decree.
Th e  'Co ur t  : I asked him if he had the

compilation. We can make it. It is a mat-
ter of accounting later on.

Q. Now, have you a bond and mortgage on the 
West Hoboken property? A. I  have, and produce 
a mortgage made by Mary R. Christie and Gam-
aliel R. Christie, her husband to Adonijah S. 
Boyd dated May 1, 1890 and recorded May 2, 
1890, in Hudson County Register’s Office in Book 
242 of mortgages on page 119.

Q. What was the amount of the mortgage? A. 
$5500.

10

20

30

40
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Mr . Co l ie : I offer it in evidence.
Paper marked Exhibit C-16.
Mil. Co i j e ; I also offer the bond to secure 

the mortgage.
Paper marked Exhibit 0-17.
Mr . Co l ie : I also produce and offer in

evidence the certified copy of the final decree 
of foreclosure at the suit of William E. Skin-
ner as trustee against Mary R ; Christie and 
others, filed August 12, 1895 for $6,153.58, 
principal and interest, and I also offer in 
evidence the files in the cause entitled be-
tween William E. Skinner as trustee, etc., 
complainant, and Mary R. -Christie, et als., 
defendants.

20 Paper marked Exhibit 018.

Q- Have you a deed for that properly? A. I 
have.

Mr . Co l ie ; I  offer in evidence deed by 
Mary R. Christie and Gamaliel R. Christie 
her husband, to William E. Skinner as trus-
tee under the last will and testament of 
Adonijah S. Boyd dated September 5, 1895 
and recorded in the Hudson County Regis- 
ter’s Office September 6, 1895, in Book 631 
of Deeds, on page 13.

Paper marked Exhibit 0 1 9 .

Q. That property has not yet been sold? A. 
No.

Q. Have you, from knowledge of property in 
the vicinity and information obtained from real 
estate agents, a notion as to whether that prop-

46 eHy iS °n fa? produce an increment
over and above the amount of the mortgage? A. 
I ¡have.

Q. W ill it or will it not? A. It will, I  am con-
fident.
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Q. According to the figures you have, about 
what? A. It should sell for about $15,000.

Q. Excess? A. No. The excess would be—it 
will sell for about $15,000 gross, at lea^t.

Q. Has it been income producing property? A. 
Some, yes.

Th e  Co u r t : Not equal to the amount of 
interest?

W it ne s s  : I couldn’t state that.
Th e  Co ur t  v  Have you the figures of what 

it yielded?
W it ne ss  : I have the gross yieldage, yes,

sir.
Th e  Co u r t : Not the net?
W it n e s s : No . «q
Th e  Co u r t : The figures you gave me be-

fore on the other property, were they net or 
gross?

W it n e s s : Net. I haven’t completed my
calculations of this West Hoboken property.
I have the gross, $9311.

Q. Under the figures, as you recall them, ap-
proximately, would there be income to give to 
the life tenant out of the proceeds of the sale of ^  
these two properties? A. I think so.

Mr . Co l ie : There is an exemplified copy
of the administration on the estate of Cath-
erine Boyd I wish to offer in evidence, widow 
of James Boyd, one of the nephew benefici-
aries under the will.

Paper marked Exhibit 020.

No Cr oss Ex a min a t io n . 40
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David  Bo yd  «worn for complainant.

D ir ec t  Ex a min a t io n  b y  Mr . Oo l ie  :

Q. Where do you live? A. 237 Prospect Street, 
Ridgewood, New Jersey.

10 Q. And you are a son of James Boyd? A. Yes, 
sir.

Q. Who was a nephew of Mr. Boyd—Adonijah 
S. Boyd? A. Yes, sir.

Q. When did your father die? A. About fif-
teen years ago.

Q. Do you know the exact date? A. No, I do 
not.

Q. Year? A. No, I do not know the year, fif-
20 teen years ago.

Q. If I should name it to you would you know 
—would you recall it? April 3, 1907, is that 
about right? A. Yes, sir.

Q. Did he leave a will? A. No sir.
Q. Whom did he leave in the way of next-of-kin 

or heirs? A. Why, his wife was living at the 
time and two sons, my brother and myself.

Q. And his wife is dead? A. Yes, sir.
Q. And your sister? A. No sister.

30 Q. Brother and yourself are living? A. Yes, 
sir.

Q. William? A. Yes, sir.
Q. When did your mother die? A. Last year, 

November.
Q. Can you tell us when Mrs. Hopper died? A. 

Why, I think it was around February, 1917.
Q. Have you a copy of her will? A. Yes, sir; 

I have.
40 Q- W ill you produce if? A. (Producing pa-

per)



David Boyd—Direct.

Me . Co l ie : I offer it in evidence.
P aper m arked Exhibit 021.

Q. Have yon got a copy of the letters testa-
mentary issued on that will? A. Yes, sir.

Q. Please produce that? A. (Producing 
paper).

Mr . 'Co l ie : I offer it in evidence.
Paper marked Exhibit 022.

Q. Now, at the time that your father—your 
aunt, Mrs. Hopper, had no issue, no children— 
did she? A. No, sir.

Q. Now, at the time of your father, James 
Boyd’s death, had you children living? A. Yes, 
sir.

Q. How many? A. Two.
Q. Will you kindly give us their names and 

ages at his death? A. Ages at his death?
Q. Yes, approximately? A. Viola M. Boyd.

Th e  Co u r t : H o w old is she now?
W it n e s s : She is 23. And Ruth K. Boyd 

now 21.

Q. And your brother Will, at the time of your 
father’s death, had he any children living? A. 
No, sir.

Q. Has he any children living now? A. Yes, 
sir. -• . . -■< . ..

Q. What are their names, if you know? A. 
There is William Alexander Boyd.

Q. How old? A. I think he is about 14.
Q. And who else? A. And Mabel Boyd, six-

teen, and Dorothy Boyd-—she is in the neighbor-
hood of ten, I  think. *

10

20

30

40

COMPLAINTANT RESTS.
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Ma t il d a  CL S. T. P. K öp f  sworn for defendant.

D ir e c t  E x a m i n a t i o n  b y  Mr . Co n g l e t o n  :

Q. Mrs; I Kopf, you are a daughter of the late
10 Fanny Price? A. Yes, sir.

Q. Who was one of the nieces named in the 
will we are considering here this morning? A. 
Yes, sir.

Q. By the fifth clause of the will. When did 
your mother die? A. November 25, 1920.

Q. Did she leave a will? A . Yes, sir; she did.
Q. And it has been probated? A. Yes, sir; it 

is.

20 Mr . Co n g l e t o n : I  offer in evidence cer-
tified copy of the last will and testament of 
Fanny S. Price, deceased, probated in Ber-
gen County Surrogate’s Oflice.

M r . B o a r d m a n : I  object as immaterial.
Th e  Co u r t : Objection overruled.
Paper marked Exhibit D-l.

Q. Mrs. Kopf, at the time of your mother' 
death, who were her next-of-kin and heirs? A.

SO Just two children.
Q. You and your brother? A. Kodman and 

myself.
Q. And your father survived your mother? A. 

My father survived.
Q. And he is,'still living? A. He is still living.
Q. What is his name? A. Gouverneur Price.
Q. Did your brother at the time of your moth-

er’s death have children living? A. Yes, sir.
Q. And can you give their names and approxi-

mate ages? A. I really do not know.
Q. You can give their names? A. Yes, sir; one 

was Deborah.
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1

Q. How old is she? A. I think eleven, the 28th 
of November. I am not sure.

Q. And the son? A. The son—there is a ques-
tion about his name. At first it was Rodman, I 
believe it has been changed now to Longworthy.

Q. About how old? A. I think, judge, he will « . 
be seven, this last October. I am not sure. ®

Q. And no others? A. That is all Rodman had 
at that time.

Q. Have you any children? A. No; I had one.
He passed away.

Q. Prior to your mother’s death? A. Yes, sir.

Cboss Ex a min a t io n  b y  Mb . Bo abd ma n  :

Q. The mother of Deborah Price and Rodman ^  
Price, Jr., was Deborah Oarr Price? A. Yes, sir.

Q. Where were your brother and Deborah Oarr 
Price married, in Washington? A. In the State 
of Washington,

Q. In the State of Washington? A. Yes, sir.
Q. 25th of June, 1912, they were married? A.

I believe it was in 1912.

'Th e  Co u r t : Have you finished, Mr. Con- 
gleton? g0

Mb . Co ng le t o n  : I think so.
Mb. Bb a d n e b : I would like to prove the 

assignment from Rodman Price to Robert S. 
Ross.

Th e  Co u r t : Put .it in evidence.
Mb. Bo abd man  : I object. I represent in-

fants. I do not think it is provable. I 
think there ought to be proof made.

Th e  Co u e t : What have I got to do in 
this case with the ultimate distribution of ^  
the funds?
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Mr . Bo a r d ma n : Eventually you will. I
do not think it, is material at this moment.

T h e  Co u r t : Let it go in subject to more 
formal proof upon the final distribution. Let 
us have it as part of the history of the case.

Mr . B o a r d ma n : X am satisfied. I  rep-in  r
resent infants and cannot consent to any-
thing.

Mr . Br a d n e r : I offer the assignment.
Paper marked Exhibit D-2.
Th e  Co u r t : Without formal proof at this 

time, as part of the history of the case. No 
other effect at this time.

Te s t imo n y  Cl o se d .
2D

IN CHANCERY OF N E W  JERSEY  

January 14, 1925.

Transcript of shorthand notes o f testimony 
taken in the above entitled matter before his 
Honor John H. Backes, Vice 'Chancellor, at 

BO the Chancery Chambers in the City of New-
ark, New Jersey, on notice, in the presence 
of the parties as before.

Ra l p h  W . Sk in n e r  recalled for further exam- 
amination.

D ir e c t  E x a m in a t io n  b y  Mr . Co l ie :

40 Q. Mir. ¡Skinner, at the former hearing there
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was testimony in relation to a property known 
in that testimony as the West Hoboken property. 
Will yon kindly state the facts so far as that 
property is concerned in its relation to the es-
tate? A. The property was conveyed by Mr. 
Boyd in his lifetime to Mary R. Christie. She 
gave back a purchase money mortgage, made in ■ 
May, 1890, which Mr. Boyd held at the time of 
his death in October, 1890.

Q. How much was the mortgage? A. For 
$5500. It appeared subsequent to Mr. Boyd’s 
death that at the time of the conveyance there 
were large arrears of taxes from 1877, I think to 
1887 or 1889 unpaid. Mrs. Christie defaulted in 
payment of interest on the mortgage and declined 
to pay any more interest until the arrears of 29 
taxes had been paid by the trustee. The trustee 
filed a bill to foreclose and on December 24> 1894 
the final decree was entered in the Court of 
Chancery by which it was decreed that the un-
paid taxes were a valid lien on the property.

Q. In her favor—in Mrs. Christie’s favor? A.
Yes, sir, and that there was due to the town of 
West Hoboken for those taxes and interest to No-
vember 20th, 1894, $1349.45, and the trustee was M  
decreed to pay those taxes and satisfy the lien, 
and that if he failed to pay them within thirty 
days from the date of the decree Mrs. Christie 

, should pay them and the amount paid allowed 
to her and as a credit on account of the amount 
due on the mortgage. The trustee paid the taxes 
with the interest and also the costs Of the town of 
West Hoboken which amounted to $18.02. Those 
taxes and those costs were paid out out of the 
corpus o f the estate. And the amount of Mrs. 49 
Christie’s costs were credited on the bond. Pend-
ing that suit------ (interrupted).
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Q. What was the amount of those costs, do you 
know? A. $83.92. Pending that foreclosure suit 
the court directed Mrs. Chirstie to pay $500 on 
account of the amount due on the mortgage, and 
she paid that, and it was credited on the bond. 
The mortgagor being in default again a later 

10 and second bill to foreclose was filed and -resulted 
in a decree of foreclosure entered in favor of the 
complainants on August 12th, 1895 for $6153.58. 
Of that amount $5500 was principal and the bal-
ance, $653.58------ ( interrupted).

Q. What suit was that on?
Th e  Co u r t : What was the basis of that

suit?
W it n e s s : It was on the same mortgage.
Th e  'Co u r t : The mortgage had gone t° 

decree, hadn’t it?
Mr . Co l ie : No . There was a, decree in

the Court of Chancery that she be allowed 
on her answer in the foreclosure suit.

Th e  Co u r t : Then decree was entered in
favor of the complainants.

Mr . Co l ie : In favor of the defendants.
It turned out to be a question as to whether 

30 she was or was not to be allowed this amount 
of liens and taxes. There were two fore-
closure suits. The decree being taken as fi-
nal Which charged Boyd with these taxes 
which were a lien under his deed.

Q. Now, Mr. 'Skinner, continue, will you. A. 
In this second foreclosure suit the decree was en-
tered August 12, 1895, as stated, for the amount 
of the mortgage, $5500 and arrears of interest, 

40 making a total amount of $6153.58. and the 
complainant’s costs were taxed at $77.55. In Sep-
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temfcer Mrs. Christie and her husband executed a 
deed to the trustee in  satisfaction of the fore-
closure decree, so that it never went to a sale.

Q. In favor of the trustee in what capacity?
A. As trustee.

Q. Under this will? A. As trustee under the 
last will and testament of Adonijah iS. Boyd, de- ' 
ceased.

Q. That is from the deed, is it? A. Yes, sir, 
from the premises in the deed, and the 
is upon, trust nevertheless and for the uses and 
purposes expressed and declared in the last will 
and testament o f Adonijah S. Boyd, deceased.

Q. All -right. Go on. A. !Since that time— 
since the date of that deed—the former trustee 
and myself as his successor have collected the in- 20 
come, the rents and profits—rents and income 
from the property, paying taxes and other dis-
bursements.

Q. C5an you tell me whether taxes had accrued 
at the time of the conveyance made by Mrs. 
Christie? A. Yes, sir; there were taxes for the 
year 1890, 1/ 2, 3, 4, 5; I  think they were.

Q. What did they amount to? A. |487.90, and 
were paid by -the trustee out o f the corpus. ^

Q. Now were there payments on account of as-
sessments—local improvements? A. There were 
four assessments for local improvements.

Q. What did they amount to? A. $1,157.09.
Q. Now, Mr. (Skinner, have you from the ac-

counting made a statement of the total amount 
due on the mortgage with interest figured up to 
the death of Mrs. Barling, the original life ten-
ant, and also of the income that has been received, 
net and gross income that has been received up 40 
to the time of her death? A. I have.
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Mr . Oo l ie : I will offer it ais an exhibit.
Paper marked Ex. 23.
Th e  Co u r t : Is that your statement?
W it n e s s : Yes, sir.

Q. Mir. Skinner, at the last hearing you referred 
jn  to a Wood Ridge property involved in this estate 

“in which a deed was taken by the trustees also. 
A. Yes, sir, but before I go into that I want to 
correct the statement, that the arrears of taxes 
did not include 1890, but were from 1891 to 1895 
inclusive^—both inclusive.

Th e  Co ur t  : That is the statement of the 
West Hoboken property?

W it n e s s : Yes, sir.
Th e  Co u r t : Any correction of the state-
ment that you submitted?
W it ne s s  : No , sir. It is correct in the 

statement.

Q. Now you refer to the Wood Ritge proper! 
in the former testimony? A. Yes, sir.

Q. And gave the history of that. Now. have 
you made a like statement in regard to the pi 
erty as to the amount of accumulated interest 
and thenet income? A. I have. That was a 
final decree foreclosure at the date of Mr. Bovd’s 
death, and the amount of the decree was entered 
to the date of Mr. Boyd’s death, and the amount 
of tax costs with interest to the date of his death 
totalled in all $962,72. I have also figured the 
interest from the date of Mr. Boyd’s death to 
the date of Mrs. Barling’s death on Februarv 
11, 1923 and find that the interest on that total 
of 962.72 for that period amounts to $1868.71. 

40 The gross receipts of income collected bv mv
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father as trustee and myself from the date of 
Boyd’s death to the present time amounts to 
$3398.38 and the total disbursements for the 
same period amounts to $1926.38, so that the net 
income is $1467. This deducted from the total 
interest leaves a balance of interest of $401.71.

Q. And you stated what was realized from the 
property, haven’t you? A. In my former testi-
mony, the net proceeds amounts to $2034.75. As 
I testified before the West Hoboken property 
has not yet been sold.

Mb . Co li e  : I offer the statement in evi-
dence.

(Paper marked Ex. 024.)

Q. Since the death of Adonijah S. Boyd how 
has the income disposed of under the fifth para- 
raph of the will been distributed by your pre-
decessor and yourself? A. From the date of 
Mr. Boyd’s death in 1890 down to the date of 
the— (interrupted).

Q. What date did you give? A. In 1890, Octo-
ber 5th, down to the date of the death of James 
Boyd, who was the first of the beneficiaries of in-
come to die, and who died April 3rd, 1907. the 
income was distributed one-seventh to Miss Barl-
ing, , one-seventh to John F. Quackenbush—the 
same fraction to each of the others, Jane H. 
Boyd, Sophia Benjamin, Fanny Price, Kate F. 
Hopper and James Boyd. There was one-seventh 
to each of the named beneficiaries in the will.
Now from the death of James Boyd until the 
death of Kate F. Hopper on February 26, 1917. 
the income was distributed in the same manner 
as prior to James Boyd’s death except that the 40 
g^yonth of income that James Boyd had received
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prior to his death was thereafter paid to his two 
sons, Edward W. Boyd and William A. Boyd.

Q. Equally? Al Equally. They were the onlv 
two children he ever had.

Q. Go on, from the date of the death of Kate 
F. Hopper, A. From the death of Kate F. Hon- 

u per the income was distributed in the same man-
ner until the death of Fanny F. Price on the 
25th of November, 1920. The net income was dis-
tributed in the same manner as from the death 
of James Boyd to that of Mrs. Hopper, Miss 
Barling always receiving only one-seventh; Fannv
iS. Price, Jane H. Boyd, Sophia Benjamin and 
John F. Quackenbush receiving not only their 
original one-seventh but also each a one-fifth 

20 of the share of income that had thretofore been 
distributed to Mrs. Hopper, and William Bovd 
and David Wi Boyd receiving not only each a 
one-fourteenth, together making up the share that 
their father James Boyd had received, prior to 
his death, but also each of them a one-tenth part 
of the share that Mrs. Hopper had received u p  

to the time of her death, that is, rather, the share 
that she would have received but for her death. 

r Q. On from the death of Fanny S. Price? A. 
From the date of the death of Fanny S. Price on 
November 25th, 1920, down to the date of the 
death of Adelaide Barling on February 11, 1922. 
the income was distributed in the same manner as 
after the death of Mrs. Hopper and up to the 
time of the death of Mrs. Price, except that as 
to the one-fifth part theretofore distributed to 
Mrs. Price of the income that Kate Hopper would 
have received had she lived, the income was 

40 paid to her executors, and except also that after 
the making of a deed of trust by Rodman M. 
Price on September 9, 1922 to Robbert S. Ross.
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the payments of the income was made to the 
trustee under that deed of trust—the share of 
the income that otherwise would have been paid 
to Rodinan M. Price. There was oply one dis-
tribution' of income made after the execution of 
the deed of trust. That was made about Novem-
ber or December, 1922, and Miss Barling died ^  
in February, 192®, and no income has been dis-
tributed since that time.

Q. How have you distributed the original one- 
seventh which Fanny Price would, have been 
entitled to had she lived? A. That has been paid 
in equal parts to Rodman M. Price and Matilda
0. S. T. F. Kopf, her two children—the only two 
children she left her surviving.

Q. Do you know the name of the wife of David q q  
W. Boyd? A. Eurania R. Boyd, and Mary E. 
Boyd is the wife of William A. Boyd.

Q. Who was Viola M. White? A. David W. 
Boyd at the time of the death of his father James 
A. Boyd in 1907 had two children living. He 
never had any other children. They were his 
daughters Viola M. Boyd and Ruth A. Bovd.
They are both still living. David W. Bovd has 
never had any other descendants except thgt 
Viola married one Leslie White and one child §9 
has been born to her, Claire R. White, who was 
born September 14, 1923.

Q. Who is Ruth K. Boyd? A. Ruth K. Bovd 
is the other daughter I have mentioned of David 
Wl Boyd. She became of age on the 25th of 
August, 1924.

Q. Now these children of William A. Boyd were 
all born as in relation to the death of J"ames 
Boyd— (interrupted).

A. They were all bora subsequent to the death
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of James Boyd. There are only three of them. 
There have never been more than three. The 
oldest was Mabel K. Boyd.

Q. Mabel G. A. Mabel G. Boyd, and she was 
born March rd, 1908; the second child was James 
A. Boyd, and the third child Dorothy E. Boyd, 
born March 3rd, 1908; the second child was James 
Hopper died February 25th, 1917.

Q. Now they were all born prior to the death 
of Mrs. Hiopper? A. Yes, sir.

Q. What about Deborah Price, who is she? 
A. Rodman M. Price is the son of Fanny Price 
and he married Deborah C. Price and by her had 
two children, the oldest was Deborah Price, who 
was born November 28th, 1913, and the second 

20 child was Rodman M. Price, Jr., who is now 
known as Langworthy Franklin Carr Price and 
he was born October 22, 1917. Rodman Price 
claims to have been divorced— (interrupted).

Q. That hasn’t anything to do with it. A. 
These wTere the only two children of Rodman M. 
Price born up to the date of Miss Barling’s death, 
or for at least a year thereafter.

Q. W ell, there is another child of Rodman M.
Price.

30
Mr . Bo a k d ma n : I object.
Mr . Co l ie : How  can that 'be incompetent? 
Mr . Bo a r d ma n : Ho w can he prove it? 
W it n e s s : John F. Quackenbush and Jane

H. Boyd had never married; Sophia Ben-
jamin is a widow, has (been a widow for 
many years.

Q. What was the date of the death of David
40 St. John one of the

Q. Is there any accounting pending in the Or-
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“I

phans’ Court—any Orphans’ Court by you in 
any of the capacities in which you are bringing 
this suit? A. There is none. Nbne pending in 
any Orphans’ Court or in any other court.

Cr oss Ex a min a t io n  b y  Mb . Bo a r d ma n :

Q. Mr. Skinner, the figures on these two state- 10 
meats you put in are figures that you would 
swear to in detail if required to at length, is that 
right? A. I have made them up from certified 
copies and office copies—1 think principally cer-
tified copies of the accounts filed by my father 
and myself.

Q. And they are correct? A. And as accurate-
ly as I know how to do it.

Q. The distribution you have testified to is ■
the distribution you have set up inyour bill—you 
haven’t varied from it but you simply confirm 
that statement? A. The same distribution that 
I have set up in the bill.

Q. And any omission of a name would be in-
advert ant? The statement in the bill is the 
staltement that you stand by, is it not?
A. Yes, sir. I do not think I have omitted any 
names.

Q. Was the case of Skinner against Christie gQ 
reported? A. Yes, sir.

Q. Can you give us the citation? A. I can-
not offhand, no. It can readily be found in the 
book.

Q. Under that name? A. Yes, sir, Skinner 
against Christie.

Te s t imo n y  Cl o s e d .
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Stipulation as to Facts not included in 
Testimony.

IN CHANCERY OF N E W  JERSEY

B e t w e e n
10 Ra l p h  W. Sk in n e r , as Substituted 

Trustee under the Last Will and 
Testament of Adonijah S. Boyd, 
Deceased, etc.,

Complainan '
and

Ja n e  H. Bo yd , et als..
Defendants.

It is hereby stipulated and agreed that the 
following facts not included in the testimony 
taken shall be considered as proven in the case 
with the same force and effect as if testimony 
had been taken establishing the same.

1. That the property known as West Hoboken 
property was sold and conveyed by Boyd in his 
lifetime to Mary R. Christie, who gave back a 

v purchase money mortgage for $5,500.00. Sub-
® sequent to Boyd’s death it appeared that there 

were large arrears of taxes unpaid and a lien 
against the property at the time of the conveyance 
to her. The Trustee filed his bill to foreclose the 
mortgage, and she set up the arrears of taxes â O 
that Boyd was bound to convey to her free of en-
cumbrances. Pending said suit, the court ordered 
that said Christie should pay $500.00 on account 
of the amount due on the mortgage, which she 

40 did and the Trustee credited her therewith (the 
amount not equalling the amount of interest then
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due). She obtained a decree that the taxes un-
paid at the time of conveyance to her were a 
valid lien on the premises, and that there was 
due to the Town of West Hoboken for those taxes 
with interest from November 20, 1894, $1,349.45, 
and that the Trustee pay the same and satisfy 
the lien, and if he fail to do so within thirty ■ ® 
days from the date of the decree she should pay 
the same, and the amount should be allowed to 
j' or» o-jSj a credit on account of the amount due on 
the mortgage. Thereupon the Trustee paid said 
taxes. The decree further ordered that the costs 
of the Town of West Hoboken amounting to 
$18.02 should be paid by the Trustee, and the 
Trustee paid said costs out of principal and the 
amount of Mary R. Christie’s costs to wit. $83.92 20 
was credited on the bond. Mary R. 'Christie be-
ing in default, the Trustee filed another bill, re-
sulting in final decree of foreclosure entered 
August 12, 1895, for $6,158.58 ($5,500.00 kxf 
which was principal) and complainants costs 
$77.55. Thereupon the Trustee took a deed from 
said' Christie for said premises on the trusts set 
forth in the Will of Boyd, and paid arrears of 
taxes accruing subsequent to the conveyance of 
said premises to said Christie amounting tb| 
$487.90. The complainant and his predecessor 
in the trust from time to time paid assessments 
for local improvements, amounting to $1,157.09.
All said assessments were included in the general 
disbursements of the trust. Said property has 
produced some net income which has been in-
cluded in the general receipts of the estate and 
distributed with the general income of the estate, 
excepting that the taxes paid pursuant to the 40 
befcrementioned decree and also the arrears of
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taxes above set forth were charged to corpus.

2. That from the death of Adonijah S. Boyd 
distribution has been made under the provisions 
of Paragraph Fif t h  of the W ill of Adonijah S. 
Boyd of the net income coming into the hands of 

10  said William E. Skinner as Trustee, and coming 
into the hands of complainant as Substituted 
trustee in the following manner:

From the death of Adonijah S. Boyd until the 
death of James Boyd on April 3, 1907; To Fanny 
S. Price, Jane H. Boyd, Sophia Benjamin, Kate 
S. Hopper, John F. Quackenbush, James Boyd, 
and Adelaide Barling, each a seventh part of 
snch.net income;

From the death of James Boyd until the death of 
20 Tr~,te s . Hopper in or about February 1017: To 

-!Tiy S. Price, Jane H. Boyd, Sophia Beniamin. 
Fate S. Hopper, John F. Quackenbush, and Adel-
aide Barling, each a seventh part of such net in-
come, and to William A. Boyd and David W . 
Povd, sons of the aforesaid James Boyd deceased,
' \  a fourteenth part thereof :

From the death of Kate S. Hopper to the death 
of Fanny S. Price, on November 25, 1020: To

f>0 said Adelaide Barling, a seventh part thereof: 
to said Fanny S, Price, Jane H. Boyd, Sophia 
Benjamin, and John F. Quackenbush, not only a 
seventh part thereof to each, but also to each a 
fifth part of the share thereof which but for the 
(ipath of Kate S. Hopper would have been pay-
able to her; and to said William A. Boyd and 
rinyid W . Boyd, not only to each a fourteenth 
rort thereof, but also to each a tenth part of the 

— e thereof which but for the death of Kate R  
40 Hopper would have been payable to her:



Stipulation as to Facts.

From the death of Fanny S. Price the net 
income, so far as distributed, has been distributed 
in the same manner as after the death of Kate S. 
Hopper, except that the share of Fanny Price 
has been distributed: the original seventh part 
thereof payable to her under said .Paragraph 
F i f t h  of the Will of Adonijah S. Boyd has been 
distributed to her daughter Matilda C. S. T. P. 
Kopf and her son Rodman M. Price, share and 
share alike, except that after the execution and 
delivery by Rodman M. Price on September 9. 
1922, to Robert S. Ross of a deed of trust for the 
benefit of certain of his creditors a payment of 
net income, part of said original seventh part 
thereof of said Fanny S. Price, was distributed 
by a check drawn to the order of Robert S. Ross, 
Trustee under deed of trust dated September 
9, 1922, made by Rodman M. Price, and a fifth 
part of the seventh part of the net income that 
would have been payable to said1 Kate S. Hopper 
but for her death has been paid to the said 
Matilda C. S. T. P. Kopf and Rodman M. Price, 
as executors of the will of Fanny S. Price, 
deceased.

No distribution of income has been made since 
the death of Adelaide Barling on February 11, 
1925.

3. That Eurania R. Boyd is the wife of David 
W. Boyd, and that Mary E. Boyd is the wife of 
William A. Boyd; that Viola M. White, daughter 
of David W. Boyd, is the wife of Leslie White, 
and has only one child, 'Claire R. White; who 
was bom September 14, 1923; that Ruth K. Boyd, 
daughter of David W. Boyd, became of age in the 
month of August, 1924; that all of William A. 
Boyd’s children were bom subsequent to the
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death’of James Boyd, the eldest, Mabel G. Boyd, 
h a v in g  been born March 3, 1908, and that they 
were ¡all born prior to the death of Kate S. Hop- 
per; that Deborah Price, one of the'children of 
Rodman M. Price, was born November 28, 1913, 
and Rodman M. Price Jr,, another child of Rod- 

10 man M. Price, was bom October 22, 1917, sub-
sequent to the death of Kate S. Hopper, which 
occurred February 26, 1917; that John F. Quack- 
enbush and Jane H. Boyd have never married; 
and that Sophia Benjamin is a widow; and that 
David St, John, one of the executors of the Will 
of Adonijah S. Boyd, died September 14, 1917.

4. That there is no accounting pending in the 
Orphans’ Court by the complainant in any of 

20 the capacities in which he brings this suit.
Ed wa r d  M. & Ru n y o n  Colie ,

Solr. for Complainant.

Solr. for Deborah C. Price, individ-
ually and as guardian ad litem of the 
infants, Rodman M. Price, Jr, (some-
times known as Langworthy Franklin 
Carr Price) and Deborah Price 'and 
said infants Rodman M. Price. Jr. (some- 

3q  ‘ times known as Langworthy Franklin
Carr Price) and Deborah Price.

Solrs. for Hackensack Trust Com- 
* pony, as Executor of the last will a ¿id

testament of Adelaide Barling, deceased.

Solrs. for Matilda C. S. T. P. Kopf, 
individually and as executrix of Fanny
S. Price, and Frederick C. Kopf, her

i: t husband.
4 0

Solrs. for Robert S. Ross, Trustee, 
and Rodman M. Price, individually and 
as Executor of Fanny S. Price.
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In the name of God, Amen, I Adonijah S. Boyd 
of the township of New Barbadoes in the County 
of Bergen anl State of New Jersey being of sound 
and disposing mind memory and understanding, 
do make, publish and declare this, my last will 
and testament in manner following that it to say:

First: It is my will and I do order, that all
my debts and funeral expenses be paid and satis-
fied so soon as it can conveniently be done after 
my decease.

'Second: I do order and direct that a suitable 
monument be erected over the grave of my de-
ceased wife Fanny at an expense of about Five 
hundred dollars, in case such monument shall not 
have been already erected during my l̂ife time. 20

Third: I do hereby give and bequeath to my
niece Kate Hopper, wife of Albert Hopper my 
own portrait and the portrait of my mother, and 
I do hereby direct and require the executors here-
inafter named and appointed to give said por-
traits to my said niece so soon as they can con-
veniently after entering upon their duties as 
executors.

Fourth: I do hereby give devise and bequeath 30 
unto Adelaide Barling, the half sister of my de-
ceased wife Fanny, All that lot tract or parcel 
of land and premises situate lying and being in 
the village of Hackensack in the township County 
and State aforesaid, having a frontage on Es-
sex Street in said village of about one hundred 
and eighty feet on which said lot are built my 
dwelling house in which I now reside and other 
buildings and all the furniture household goods 40
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and other personal property in said dwelling 
house and other 'buildings contained save the two 
portrait before mentioned, and the monies, prom-
issory notes, bonds and mortgages, certificates of 
shares of stock, and other securities and books of 

I q  account which may be therein at the time of my 
decease for and during the term of her natural 
life she keeping the same in good repair and con-
dition and paying the taxes and assessments and 
other Charges thereon imposed by law.

Fifth: All the rest and residue of my. estate
real and personal, whatsoever and wheresoever I 
do hereby give, devise and bequeath unto William 
E. Skinner of Hackensack aforesaid for and dur-
ing the natural life of said Adelaide Barling in 

20 trust nevertheless for the uses and purposes fol-
lowing that is to say. to retain and keep in his 
own hands all the said rest and residue of my 
personal estate and the same to invest in such 
securities as shall be deemed best by him, or put 
out at interest on bond secured by bond and 
mortgage, to alter and change investments and se-
curities as he may think best, to renew and ex-
tend loans to call loans in and receipt for the 

3q same, and the moneys thereby received to invest 
or put out at interest as aforesaid, to grant leases 
of all the messages lands and tenements whereof, 
I shall die seked or possessed, the lands herein 
devised to said Adelaide Barling for and during 
her natural life excepted, and to determine the 
same to collect the income, interest, rents issues 
and profits accuring from said rest and residue of 
my estate real and personal, and after making 
all necessary repairs and paying all taxes and as- 
sessments and other necessary charges and ex-
penses m and about the management of said rest
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and residue of my estate to pay annually at such 
time and place as he may deem expedient the 
equal one seventh part of the remainder of said 
income, interest, rents, issues and profits, to the 
said Adelaide Barling, the equal one seventh part 
thereof to each of my nephews, Jame& Boyd, son _ 
of my deceased brother Adam Boyd, and John 
Quackenbush son of my deceased sister Helen, 
and the equal one seventh part thereof to each of 
my nieces, Kate Hopper wife of Albert Hopper, 
Fanny Price wife of Gouvemeur Price, Sophie 
Benjamin, wife of John V. Benjamin and Jane 
Boyd, daughter of my deceased brother Adam 
Boyd, and if any of my said nephews or nieces 
shall die during the lifetime of said Adelaide 
Barling, leaving issue, to pay to such issue the 20 
Share of said remainder which my said nephew 
or nieces legally represented by such issue, would 
have been entitled to receive if living; and if any 
of my said nephews or nieces shall die during the 
lifetime of said Adelaide Barling without leaving 
issue to pay the share of said remainder which 
my said nephew or niece, Who shall so die, would 
have been entitled to receive if living, to the 
survivor or survivors of my aforesaid nephews 30 
and nieces and to the issue of any of them who 
shall have died leaving issue, in equal shares 
share and Share alike, except that issue paid 
under this provision ¡shall be paid only that 
share, which my said nephew, or niece who shall 
'be legally represented by such issue would have 
been entitled to -receive if living.

Sixth: Upon the decease of the said Adelaide 
Barling I do hereby give, devise and bequeath all 
the real and personal estate hereinbefore given 
devised and bequeathed to her for and during her
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naturati' lifey <Adb also all the' rest and residue of 
fifty' réál and personal éstate hereinbefore given 
d'é̂ iSecP and b&iueatllbd tb said William1 E: Skin-
ned for and during the life of the sà^Adelaide 
iBUriing id trilst ús áforésaid to’ my five nephews 

j  aínd folli* nièces1 aforesaid ib eqüal shares share
1 0  I I ' t í  t-, rn L '■ ■ • I .and share alike, and if anv rvf ftiV ~—1~ --

(Insert - Case p. 114, 1 1 «  16, after ^ord "issus" )

the share of my aaid nephew or niece legally represented 
bv suoli issu®«oy o a w  . < s i > any of my «aia nephews or

nieces shall have died during the lifetime of said 
Adelaide Barling without Ieavìng issue Or leaving 
issue Mio ¿/hall all have died prior to thè decease 

20 Hi said Adélaïde Barling, I do hereby give, devise 
-and bequeath the share Òf my said nephew or 
niece who shall have sb died, to the survivors hr 
Sufvivbr of my said hephews and nieces, and to 
thè isshe of any of them who shall have died 
leaving issue M o  shall he living at the time of 
thé decease of said Adelaide Barling, in equal 
«hates Share árid sh'are alike, except that issue 
taking tinder this provisión, shall take only thè 

30 said nephew or niece, who is legally
-rèpreséhted by such issue, And ih case it shall be 
nècéssarÿ in order that a sàfisfafetòry and fair 
division of my estate be made among my devisees 
afra lègàteefè aforesaid áíteh the decease oí Said 
Adelaide Éarlihg, then I do hereby order and di-
rect ànd empower the hereinafter named execu-
tors of this my last will and testament or the 
suWivor of them, to sell àll triy -real estate at public 

j t  fà  private sale for the highest price that can be 
40 ‘Obtained by them oí* thè survivor of them for the 

sàmè, and to ihàhe, exécute and deliver to the
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naturai' lifey <Aifd also* all* thè' rest aiidresidue of 
'iüy teal and persoiial estáte herëinbéfore given 
d'éViseif and' beqmktlièd tb said William* E j Skin- 
hét for arid* during the life of the sà^TAdelaide 
iB'áríing ih triish ás aforesaid to' my #ve nepheWs 

10 aforesaid in eqtial shares share
arid share alike' and if any of my said nephews of 
nièdèa shall have died during the life time of the 
¿did Adelaide Bàrlirijg leaving issue who* Shall bë 
IbhWg át thé time of the decease Of said Adelaide 
Barfing, I do hereby givé démise and beqiièath to 
sucn ièsxiefyAnd if any of my said nephews or 
nieces shall have died during the iifetime of said 
Adelaide Barling without leaving issue Or leaving 
iàsiiè Mio shall all hâve died prior to thé decease 

20 Hi said Adelaide Barling, I do hereby give, devise 
ánd heqiieath the share Of my said nephew or 
niece who shall have sb died, io  tìie survivors Of 
èüfvivbr of my said hephews and nieces, and to 
W  isshe of any of them who shall have diëd 
ïeàVing issue Mio shall be living at the time of 
the deceâsë Of said Adelaide Barling, in equal 
■shades Share and share alike, except that issue 
taking tindér this provisidn, shall take Only thè 

30 tijf ^ra nephew or niece, who is legally
represièhted by sbch issue, Ànd ih case it shall be 
hécessarÿ ih order that a satisfactory and fair 
diVision of my estate be made among my devisees 

■ m  logàtee^ aforesaid aftet the decease of Said 
Adelaide Barling, then I do hereby order and di- 
refet ánd empower the hereinafter named execu- 
tors of this my last will and testament or the 
suVvivoV of them, to Sell all thy real estate at public 

, dr private salé for the highest price that can be 
40 'Obtained by them or thè survivor of them for the 

same; add to riiàhe, exécute arid deliver to the
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purchasers thereof good and sufficient deeds of 
conveyance in the law for the same, and the pro-
ceeds of said sales and my personal estate or 
what shall be realized therefrom to distribute 
and pay over to my said devisees and legatees in 
the proportion hereinbefore stated. The foregoing 
provisions respecting the disposition of my real 
and personal property have been made by me un-
derstanding that my niece Lizzie 'S. Quackenbush, 
daughter of my deceased sister Elizabeth hajs been 
well provided for by others.

Seventh: I do hereby revoke all wills and tes-
taments by me at any time heretofore made.

Eighth: I do hereby nominate, constitute and 
appoint the said William E. Skinner and David 
St. John, both of Hackensack aforesaid executors 20 
of this my last will and testament.

In Witness whereof I have hereto set my hand 
and seal this seventh day of February Eighteen 
hundred eighty-eight.

A. S. Bo yd  (Seal) 
Signed, sealed, published and declared by the 

said Adonijah S. Boyd, to be his last will and 
testament in the presence of us, who were present 
at the same time and who at his request, and in 
■his presence and in the presence of each other 
have hereto subscribed our names as witnesses.

C. B. De ma e e s t ,
Essex 'Street, 

Hackensack, N. J.
G. B. De ma r e s t ,

Essex Street, 
Hackensack, N. J.
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Th is  In d e n t u r e , made the 9th day of Septem-
ber, 1922,

By  a n d  B e t w e e n  Rodman M. Price, party of 
the first part, and Robert S. Ross, party of the 
second part, as Trustee,

1© WITNESSETH * * * W h e r e a s  the said Rodman 
M. Price desires to provide for the securing of 
certain debts hereinafter set forth, and

W h e r e a s , the said Robert M. Price is a bene- 
ficiary of a trust created by the will of Adoniiah 
-S. Boyd, probated in the Surrogate’s Oourt of 
Bergen. County, State of New Jersey, in October 
1890,

Now Th e r e f o r e  this Indenture 
2  ̂ W it n e s s e t h  that the party of the first part 

for and in consideration of the premises and the 
sum of One ($1.00) Dollar to him duly paid by 
the party of the second part, and in order to 
secure the payment of the debts and «filiations 
hereinafter set forth, has granted, bargained, 
Sold, remised, released, warranted, conveyed, con-
firmed, transferred and set over, and by These 
Presents does grant, bargain, sell, remise, release, 
Warrant, convey, transfer and set over unto the 

^0 party of the second part, the Trustee, his suc-
cessors and assigns all his right, title and in-
terest which he now has or which he may here-
after have to all property both real and personal 
to which he may be or become entitled by virtue 
of the trust created by the will of Adoniiah S. 
Boyd, formerly of the Township of New Bar- 
badoes, in the County of Bergen, State of New 
jersey, which will was probated in the Orphans’

4t)
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Court in the said County of Bergen, State of 
New ¡Jersey, in October of the pear 1890.

To have and to hold the property hereby con-
veyed and assigned unto the Trustee, his suc-
cessors and assigns, forever.

B u t  in trust nevertheless for the benefit and 
security of each and every creditor of the said ^  
party of the first part, to the extent of these 
present claims, or as to such amount as may re-
main unpaid, and for the enforcing of payment 
thereof in accordance with the true intent and 
meaning of this Indenture, and without preference 
of one creditor over the other by reason of pri-
ority and time of the creation of such indebted-
ness, except as may be hereinafter provided.

It  is hereby understood and agreed that the 20 
creditors of the said party of the first part and 
the amounts of their claims are as follows:

Irving National Bank of New York $1600.00
Commercial Investment Trust Com-

pany of New York 400.00
Ritter Brothers, of New York 400.00
Stratton Bliss & Co. Inc., New York 900.00 
Broadway Central Bank of New York 5000.00 
Robert S. Ross, of New York 1500.00’ QQ
Anp  it is further understood and agreed that, w 

should James McCreerv & Company, who now 
claim to be a creditor of the said party of the 
first part in the amount of $800.00, secure final 
judgment ¡against the party of the first part, 
they shall thereby become entitled to be included 
in this schedule and participate in the benefits 
of this A greement to the extent of their judg-
ment; and likewise, should Deborah Price, the 
former wife of the partv of the first part, secure 40 
a judgment against him, she also shall thereby 
participate in this Agreement to the amount of
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her judgment, provided both or either of these 
judgments are secured before the settlement of 
the claims above set forth.

Th e  party of the first part hereby covenants 
and agrees to and with the party of the second 
part, the aforesaid as Trustee, that in case the 
above mentioned claims shall remain unpaid at 
the date upon which the party of the first part, 
as beneficiary under the trust above mentioned 
attains the benefits of the Said trust, these bene-
fits shall be applied by the Trustee to the discharge 
of these claims.

A nd  it is hereby further mutually covenanted 
and agreed by and between the parties to The 
Presents that Robert S. Ross, for himself and 

20 his successor or successors, hereby accepts the 
trust and assumes the duties hereby created and 
imposed upon him, and only on the following 
terms and conditions, to w it:

(1) The recitals of facts herein contained 
shall be taken as statements by the party of 
the first part, and shall not be construed as 
made by the said Trustee.

(2) The said Trustee shall jbe under..no 
80 obligation or duty to perform any acts here-

under, or to defend any suit in respect here-
of, unless duly indemnified to his satisfaction.

(3) The said Trustee shall not be answer- 
able for anything whateyer in connection with

t, ,r this trust, except wilful misconduct or gross 
negligence, nor shall he be personally liable 

n for any debts contracted thereby.

A reconveyance of the said property shall be 
40 made by the party of the second part, or his suc-

cessors in trust to the party of the first'part,
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his successors or assigns, at the expense of the 
party of the first part, on full payment of the in-
debtedness aforesaid, and such conveyance shall 
constitute and ibe a full release and discharge of 
the premises and the properties hereinbefore de- 
sribed from the lien and incumbrance of this In-
denture and trust. 10

In  W it n es s  W h er eo f  the mid Rodman 
M, Price, party of the first part, has here-
unto set his hand and seal the day and year 
first above written; and to evidence his ac-
ceptances of the trust hereby created, Robert 
S. Ross, Trustee, has hereunto set his hand 
and seal the day and year first above writ-
ten.

Ro d ma n  M. Pr ic e .
Ro ber t  S. Ro ss .

In presence o f:

20

Sta te  o f  Ne w  Y or k  )• m  i

Co u n t y  o f  Ne w  York  *

On the 9th day of September, 1922, Be f o r e  Me  
^Aflman M. Price and Robert S. Ross, to me 

known to be the individuals described in and who 
executed the foregoing Instrument, and they1 30 
acknowledged to me that they executed the same.

A. N. St e w a r t .
Notary Public, Queens County 

Queens Co, Reg. No. 2812 N. Y. Oo.
No. 526, Commission expires 1024.

(Notarial Seal)

40
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B e t w e e n

Ra l ph  W. Sk in n e r , Substituted 
Trustee under the Last Will and 
Testament of Adonijah S. Boyd, 
Deceased,

Comp lainant-Respondent. 

and

Ja n e  H. Boyd , et als.,

Defendants.

and

De bo r ah  Pr ic e  and La n g wo r t h y  
Fr a n k l in  Car r  Pr ic e , Infants, 
by De bor ah  C. Pr ic e , their next 
friend and Guardian ad litem,

Defendan ts-Appellants.

10

On Appeal 
from

Chancery. 20
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B R I E F  F O R  A P P E L L A N T S .

I .

Statement of Facts.

Are Deborah Price and Langworthy Franklin 
Carr Price, isisue of Flanny Price, their grand-
mother, as the term is used in the Will of Adoni- 
jah a  Boyd?

The Court of Chancery, Vice Chancellor Backes 
sitting, answered this question in the negative 
The case is here on an appeal from that finding.
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The question arises under a bill filed for the ad-
ministration of the Estate of Adonijah S. Boyd.

Adonijah S. Boyd devised the residue of his 
estate, consisting very largely of real estate, to a 
Trustee, to pay the income in equal shares to his 
six nephews and nieces and Adelaide Barling, 
during the lifetime of Adelaide Barling, and upon 
the death of Adelaide Barling the Trustee was to 

10 distribute the estate to the six nephews and nieces, 
and there was a provision that if any of the 
nephews and nieces should die in the lifetime of 
Adelaide Barling, leaving issue, to pay to such 
issue, the share of said remainder which such 
nephew or niece legally represented by such is-
sue would have been qptitled to receive, if living.

Fanny Price, one of the said nieces, died Nov-
ember 25, 1920, leaving a daughter, Matilda C. 

Y n S. T. P. Kopf, and a son, Rodman M. Price, and 
£ grandchildren, Deborah Price and Langworthy 

Franklin Carr Price, children of the said Rod- 
man M. Price.

Adelaide Barling died Februarv It, 1923.
The appeal in this case challenges so much of 

the decree of the Court of Chancery as directs the 
payment of the share, both of principal and in-
terest, that would have been paid to Fanny Price, 
had she not died, to Mrs. Kopf and Rodman 

3q  Price, to the exclusion of Deborah Price and Lang-
worthy Franklin Carr Price.

40
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Grounds of Appeal*

In the petition of appeal, the following are al-
leged as reasons :

(a) That the said decree finds and decrees in 
effect that these appellants are not issue of Fanny 10 
S. Price, within the meaning of the term “issue”
as used in the Will of Adonijah S. Boyd.

(b) That in and by the Eighth, Ninth, Tenth, 
Eleventh, Twelfth and Thirteenth numbered para-
graphs of the decree, these appellants are not ad-
judged to share in so much of the Estate as 
would have belonged to Fanny S. Price, were she 
living.

20(c) That an aliquot part of the share of the 
Estate of Adonijah S. Boyd, which would have 
belonged to Fanny S. Price, were she living, was 
not, by the said decree, assigned to these appel-
lants equally with Matilda C. S. T. P.-Kopf and 
Rodman M. Price.

III.

Argument* ^

(1) Deborah Price and Langworthy Price are 
issue of Fanny Price. This is admitted on all 
sides and is supported by most complete authori-
ty. In the language of the law, there is no word 
that is more purely a technical word than this 
word “ issue” .

“ Standing uncontrolled by the context, the 
word ‘issue’ is synonymous with descendants, 
therefore, unless in some way limited in its ^  
sense, it embraces equally the son and his 
children.”
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These are the words of Chief Justice Beasley, 
speaking for this court. How appropriate they 
are in this case, can better be seen by a longer 
excerpt from the case:

Weehawken Ferry Go. v. Sisson 17 N. J. Eq. 
p. 475, at 484: Beasley, Chief Justice:

“The clause to be construed, and on which 
10 the controversy depends, is that portion of 

the limitation of the trusts, which relates to 
the disposition of the property after the ex-
piration of the life estate. The direction to 
the trustees is ‘to convey the whole of said 
premises to said Mindert Garrabrants (3d), 
&c., and to such other lawful issue as he,’ 
the settler ‘may then have living, share and 
share alike, in fee simple.’ The descendants 
of the settler were his son, Mindert (3d), 
and the two daughters of Mindert (3d); and 

20 the question is whether these two daughters 
answer to the description of ‘such other law-
ful issue’ in the foregoing clause of the deed; 
and whether, therefore, as such, they take 
equally with their father.

“That the granddaughters are as much the 
‘issue’ of their grandfather, as their father 
was, cannot be denied. Standing uncontrol-
led by the context, the word ‘issue’ is synon-
ymous with descendants. Therefore, unless 
in some way limited in its sense, it embraces 

o/| equally the son and his children. The argu- 
~ u ment then attains this point, is there, in the 

language of the deed, or what I consider 
the same thing, the decree, anything to limit 
the signification of this term?

“ It is said that the intention could not have 
been to distribute the property equally, be-
tween the son and the descendants of the son. 
But we cannot legitimately know anything 
of the intention, except from the language of 
the deed. And even if the intention were 
certain, it could not limit the effect of a term 

310 of Clear signification. If the terms used 
were doubtful, then the intent of the parties 
would become material. But the words of
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a deed cannot be curtailed or distorted from 
their full and proper signification, although 
the court might be satisfied that such words 
have been employed ignorantly, or by in-
advertence, and express a meaning different 
from that intended. The word, ‘issue’ clearly 
means grandchildren, and as the intent must 
be ascertained from the language employed, 
we are bound to consider that it was in-
tended to embrace descendants Of the second, 10 
as well as of the first degree. The word can-
not be limited except by express words, or a 
necessary inference tantamount to express 
words. * * *

“That the word issue has, in law, the sig-
nification thus ascribed to it, is the common 
doctrine of the books. ‘The word issue/ says 
J a r m a n , vbl. 2, p. 33, ‘when not restrained by 
the context, is co-extensive and synonymous 
with descendants, comprehending objects of 
every degree. And here the distribution is 2fi 
per capita, not per stirpes.’

“Where the description ‘issue’ is employed 
in a will as a word of purchase, it will, in 
its ordinary import, comprise all those who 
claim as descendants from or through the 
person to whose issue the bequest is made, 
i. e., grandchildren and great grandchildren, 
as well as children; and in order to restrain 
this usual sense of the word, a clear  ̂inten-
tion must appear upon the will. 2 Williams
on Ex*rs 999. on

“ But in addition to the fact that this word 
issue has the extent of signification which the 
above named writers attribute to it, a still 
more important feature remains to be noticed, 
which is, that in deeds the word invariably 
has a technical meaning, being always used 
as a word of purchase, and when so used 
universally including descendants of every 
degree. The judicial decisions and text writers 
all concur on this point, as will conclusively 
appear from the following citation.” "

In 1911, Vice Chancellor Learning applied this



6

rule to the construction of a will. In Security 
Trust Co. v. Lovett, 78 N. J. Eq. 445, at 448, 
the Vice Chancellor says:

“ It will be observed that testator has not 
directed that the share of any son or daughter 
who dies leaving issue should go to the chil-
dren of such son o:’ daughter; the provision 
is that the share shall be divided between 

10 the ‘issue’ otf the child or children dying with 
issue. Tthree of the children of testator have 
died since the death of testator and before 
the death of the widow, and each of the three 
so dying have left children who are now alive, 
and some of these children now alive (grand-
children of testator) have living children 
(great grandchildren of testator) who were 
bom prior to the death of the widow of 
testator.

“ It is settled in this state that the word 
20 ‘ issue’ in its ordinary meaning, embraces

grandchildren and remoter descendants, as 
well as children, and that meaning must be 
attributed to the word when used in a will 
as here used, unless from the will it can be 
clearly ascertained that a more restricted 
meaning was intended by testator. Unless 
so restricted it includes children of a liv-
ing child. Ingliss v. McCook, 68 N. J. Eq. 
(2 Robb.) 27, 40, 41; Price v. Sisson, 13 N.
J. Eq. (2 Beas.) 168, 177, 178; S. €. on 
appeal, 17 N>. J. Eq. (2 G. E. Gr.) 475, 485; 
Coyle v. Coyle, 73 N. J. Eq. (3 Buch.) 528. 
I find nothing in the will in question from 
which it may be properly determined that the 
word ‘issue’ was used by testator with any 
meaning other than its ordinary meaning; 
indeed, the will contains no provision which 
even suggests that idea. It is plain, there-
fore, that the grandchildren of testator’s chil-
dren share in the distribution.”

Unless therefore, there are words in the will 
¿Q which restrict the meaning of this technical word
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“ issue” tx> Mrs. Kopf and Rodman Price, 
admittedly Deborah Price and Langworthy Price 
must share with their parent. The only words 
in the will, which have been suggested as supply-
ing such a limit are the words referring to repre-
sentation, which appears in four different places 
but always in the same context, allways in the 
same grammatical construction. This subject we 
have discussed »below in the paragraphs that 
follow.

If, however, it is assumed in the first place that 
Adonijah 8 . Boyd, a lawyer, used this technical 
legal word in its ordinary technical sense, and 
that he meant by the term “ issue” to include chil-
dren situated as Deborah and Langworthy Price 
are situated in reference to their grandmother, 
Fannv Price, then the whole argument of re-
spondents loses its force, for if it be assumed 20 
that Deborah and Langwcfrthy are issue under the 
will of Adonijah S. Boyd, then they legally repre-
sent their grandmother in the strictest sense of 
that word.

Bouvier, p. 464:
“ Representation of Persons. A fiction of 

the law, the effect of which is to put the 
representative in the place, degree, or right 
of the person represented. .

“ Tihe heir represents his ancestor, the ae- *>« 
visee, his testator;  the executor, his testator; 
the administrator, his intestate.”

In each of the four instances in which the 
words referring to representation are used in 
the will of Mr. Boyd, it is assumed therein that 
the issue do represent the nephew and niece, and 
in each instance there is no limitation of the word 
issue, but in each instance it is the share of the 
nephew1 and niece that is limited. In other. 40 
words, upon the death of Fanny Price, her issue
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were admitted to participate in her share and 
not to a general participation with the surviving 
nephews and nieces in the entire residue of the 
estate.

(2) The opinion of the Vice Chancellor re-
quires comment. The point in the opinion of the 
Vice Chancellor that is challenged ¡by this appeal 

Î0 is that which he numbers One (Case p. 55). He 
states the question thus:

“ The first question is, Did the testator in-
tend that, upon the death of his nephews 
and nieces in the lifetime of Adelaide Bar-
ling, their issue should take the income and 
principal per stirpes or per capita?”

Of course, that is not the question raised by the 
pleading, discussed in the briefs, discussed by 

2Q the Vice Chancellor himself or decided by the Vice 
Chancellor. It was never considered whether 
Deborah Price and Langworthy Price tqok per 
per capita or per stirpes. The question raised, and 
the question decided, was whether or not they took 
at all, and that question, the Viee Chancellor de-
cided in the last sentence of this same numbered 
paragraph in these words:

“ Children of the deceased nephews and 
nieces take to the exclusion of their descend- 

^  ants.”
Nbwhere in the opinion is there any discussion 

of whether these grandchildren take per capita 
or per stirpes. This strange confusion of the is-
sue in the Vice Chancellor’s mind seems to be re-
flected in the balance of his argument.

“ Uncontrolled ‘issue’ includes all descend-
ants and they share equally.” That is cor-
rect. “ It is contended on the one hand by 

40 the word ‘legally represented by such issue’
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as used four times in the will, limits the is-
sue, while on the other hand it is insisted 
that those words simply define the share the 
issue were to take.”

This undoubtedly was part of the argument.
The Vice Chancellor then proceeds:

“They obviously did not limit the share 
the issue were to take because the restric- 
tion as to the share is otherwise specifically ^ 
defined as the share the nephews or nieces 
‘would have been entitled to receive if liv-
ing’.”

This argument he repeats in a Slightly different 
form.

The argument that because a lawyer has said 
something in one way, it is impossible that he 
meant to say the same thing in a fuller and more 
complete way, is a very strange argument. If 20 
there is any trait of the legal profession that is 
marked, and a matter of constant and persistent 
practice, it is that of amplification and repetition. 
Even in our solemn instruments, we “ give, be-
queath and devise” or we “grant, bargain, sell, 
alien, remise, release, convey and confirm” , even 
if we no longer “ enfeoff” the grantee. Tihe habit 
is so well nigh universal that the point requires 
no further illustration.

30
The Vice Chancellor says:

“¡If the testator, a lawyer, had intended 
that all the descendants of deceased nephews 
and nieces should take share and share alike, 
he would not have been at pains to qualify 
issue as those by whom deceased nephews and 
nieces are legally represented.”

40
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20

It is respectfully insisted that the testator did 
not “ qualify issue”  by these words. Grammatical-
ly, in every instance, it is the nephew or niece 
“ legally represented” or it is the share “ of the 
nephew or niece who shall be legally represented” . 
In every instance, it is the share that is limited 
and qualified grammatically, and there is nothing 
to vary the grammar because the repetition of 
the form indicates, not that Mr. Boyd did not 
know what he was saying, but that he did know 
what he was saying. If these words limiting the 
share which issue were to take, had not been 
used it might have been thought that upon the 
death of Fanny Price, for instance, her issue 
came in and shared with the other nephews and 
nieces in the whole estate. It was that contingency 
that Mr. Boyd provided against in each instance.

To take but one illustration, we ask if anything 
could be clearer than this:

“ Except that issue paid under this pro-
vision shall be paid only that sha/re wfiich my 
said nephew or niece who shall be> legally 
represented by such issue would have been 
entitled to receive if living.” (Case p. 113).

If the grammatical structure of a will can be 
changed, the Court of Chancery can make and 
alter wills at random. The construction placed 

36 uPon these words by the Vice Chancellor, does 
violence to the grammatical construction, to the 
plain intent of the language and to the technical 
meaning of a technical word. In this case, the 
technical word “ issue” was used by a lawyer in 
his own carefully drawn will.

(3) By the 13th Paragraph of the Bill (Case 
p.‘ 16.) it appears that, at the time of the filing 
of the bill, the administrator, under the order of 

A  the Orphans’ Court, had already sold and con-
veyed |37,000. worth of real estate; that he had
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sold $5,000. worth, which he had not conveyed; 
and that there remained land valued at upwards 
of $100,000. Under the decree of the court, this 
land is unconverted and remains real estate. It 
is only by the virtue of the fact that modern 
statutes have given administrators with the will 
annexed power to sell real estate in order to pay 
devisees, that the Court of Chancery acquires any . 
jurisdiction to construe this will in respect to the 
several estates of the respective devisees. In such 
a situation, we respectfully submit that the doc-
trine that “Equity follows the law” , should have 
been applied.

We respectfully submit that Deborah Price and 
Langworthy Price, issue of Fanny Price, are de-
visees under the Wlill of Aidonijah 8 . Boyd and 
that the law, as laid down by Chief Justice Beas-
ley in Weehawken Ferry Co. v. Sisson, should 20 
have been followed. We repeat his language as 
it is especially appropriate to this situation: (17
N. J. Eq. p. 485).

“It is said that the intention could not have 
been to distribute the property equally, be-
tween the son and the descendants of the son.
But we cannot legitimately know anything 
Of the intention, except from the language 
of the deed. And even if the intention were 
certain, it could not limit the effect of a 3Q 
term of clear signification. If the terms 
used were doubtful, then the intent of the 
parties would become material. But the 
words of a deed cannot be curtailed or dis-
torted from their full and proper significa-
tion, although the court might be satisfied 
that such words have been employed ignorant-
ly or by inadvertence, and express a mean-
ing different from that intended. The word 
‘issue’ clearly means grandchildren, and as 
the intent must be ascertained from the langu- 4.0 
age employed, we are bound to consider t a 
it was intended to embrace descendants of
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the second, ns well ns of the first degree. 
The word cnnnot be limited except by ex-
press words, or n necessnry inference tantn- 
mount to express words.”

In this will of Adonijnh S. Boyd, this technicnl 
word is used (by n lnwyer, in n technicnl instru-
ment, to define the succession to renl estnte. In 
order to hold thnt this technicnl word wns not 

10 used in its technicnl sense, the 'Court of Chan-
cery has hnd to do violence to the grnmmnticnl 
construction off the lnngunge of the will in four 
instances. In this, we submit, the Court of Chnn- 
cery erred.

Respectfully submitted,
Rich a rd  Bo ar dm an ,

Of Counsel with Deborah 
Onrr Price, Qunrdinn Ad Litem 

2q of Appellants.

30
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New Jersey Court of Errors and Appeals

Between
Ra lp h  W. Sk in n e r , as sub-

stituted trustee under the 
last will and testament of 
Adonijah S. Boyd, de-
ceased, etc.,

Complainant-Respondent,

and

Jane  H. Bo yd , et als.,
Defendants,

and

De bo r ah  Pr ic e  and Lan g -
wo r t h y  Fr a n k l in  Car r  
Pr ic e , infants, by De bo r ah  
C. Pr ic e , their next friend 
and guardian ad litem,

Defendants-Appellants.

On Appeal 
from
Chancery.

On Bill, etc.

Sat Below: 
Walker, C. 
Backes, V.-C.

BRIEF FOR RALPH W . SKINNER, AS SUB-
STITUTED TRUSTEE UNDER THE W ILL OF

ADONIJAH S. BOYD, DECEASED, ETC., 
COMPLAINANT-RESPONDENT.

The complainant filed his bill that he might be 
advised as to the true meaning of the Will and 
the manner of distributing the estate.

The appeal raises but one question: that is 
whether, under the provisions of the Will of 
Adonijah S. Boyd, upon the death of a nephew 
or niece who was a primary beneficiary under his 
Will, the children of such deceased nephew or 
niece take the share of the nephew or niece de-
ceased exclusively, or whether their children

N«w  Jersey S tate Library
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participate with them in the share of the nephew 
or niece who was such primary beneficiary. This 
question is decided by the Vice-Chancellor in the 
first division i of his opinion.

This question depends upon the construction 
to be given to the words “ legally represented by 
such issue,”  as used four times in said Will in 
connection with the word “ issue.”

FACTS.

Adonijah S. Boyd, a member of the Bar of this 
State, died December 5, 1890. His Will was ad-
mitted to probate by the Surrogate of Bergen 
County, New Jersey, on October 18, 1890.

The portions of his Will pertinent to the pres-
ent inquiry we print for the convenience of the 
Court, italicizing ourselves the words above re-
ferred to wherever they occur in the Will:

“ F o u r t h . I do hereby give devise and 
bequeath unto Adelaide Barling, the half 
sister of my deceased wife Fanny. All that 
lot tract or parcel of land and premises 
situate, lying and being in the Village of 
Hackensack in the township, county, and 
state aforesaid having a frontage on Essex 
Street in said village of about one hundred 
and eighty feet on which said lot are built 
my dwelling house in which I now reside and 
other buildings and all the furniture house-
hold goods and other personal property in 
said dwelling house and other buildings con-
tained save the two portraits before men-
tioned and the monies, promissory notes, 
bonds and mortgages, certificates of shares 
of stock, and other securities and books of 
account which may be therein at the time 
of my decease for and during the term of 
her natural life she keeping the same in 
good repair and condition and paying the 
taxes and assessments and other charges 
thereon imposed by law.
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1 ‘ F i f t h . All the rest and residue of 
my estate, real and personal whatsoever and 
wheresoever I do hereby give, devise and 
bequeath unto William E. Skinner of Hack-
ensack aforesaid for and during the natural 
life of said Adelaide Barling in trust never-
theless for the uses and purposes following, 
that is to say, to retain and keep in his own 
hands all the said rest and residue of my 
personal estate and the same to invest in 
such securities as shall be deemed best by 
him, or put out at interest on bond secured 
by bond and mortgage, to alter and change 
investments and securities as he may think 
best, to renew and extend loans to call loans 
in and receipt for the same, and the moneys 
thereby received to invest or put out at in-
terest as aforesaid to grant leases of all the 
messages lands and tenements whereof I 
shall die seized or possessed the lands here-
inbefore devised to said Adelaide Barling 
for and during her natural life excepted and 
to determine the same to collect the income 
interest, rents issues and profits accruing 
from said rest and residue of my estate, 
real and personal, and after making all 
necessary repairs and paying all taxes and 
assessments and other necessary charges 
and expenses in and about the management 
of said rest and residue of my estate, to 
pay, annually, at such time and place as he 
may deem expedient, the equal one seventh 
part of the remainder of said income, inter-
est rents, issues and profits to the said Ade-
laide Barling, the equal one seventh part 
thereof to each of my nephews, James Boyd, 
son of my deceased brother Adam Boyd, 
and John Quackenbush son of my deceased 
sister Helen, and the equal one seventh part 
thereof to each of my nieces Kate Hopper 
wife of Albert Hopper, Fanny Price wife 
of Gouverneur Price, Sophie Benjamin wife 
of John V. Benjamin and Jane Boyd daugh-
ter of my deceased brother Adam Boyd; 
and if any of my said nephews or nieces
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shall die during the lifetime of said Ade-
laide Barling leaving issue, to pay to such 
issue the share of said remainder which my 
said nephew or nieces legally represented 
by such issue would have been entitled to 
receive if living; aud if any of my said 
nephews or nieces shall die during the life-
time of said Adelaide Barling without leav-
ing issue to pay the share of said remainder 
which my said nephew or niece, who shall 
so die, would have been entitled to receive 
if living, to the survivors or survivor of 
my aforesaid nephews and nieces and to the 
issue of anv of them who shall have died 
lea vino- issue, in equal shares share and 
share alike, except that issue paid under this 
provision shall be paid only that share, 
which my said nephe.w% or niece who shall 
be legally represented by such issue would 
have been entitled to receive if living._____

“ S i x t h . Upon the decease of the said 
Adelaide Barling I do hereby give, devise 
and bequeath all the real and personal estate 
hereinbefore given devised and bequeathed 
to her for and during her natural life, And 
also all the rest and residue of my real and 
personal estate hereinbefore given devised 
and bequeathed to said William E. Skinner 
for and during the life of the said Adelaide 
Barling, in trust as aforesaid to my two 
nephews and four nieces aforesaid, in equal 
shares share and share alike, and if any of 
my said nephews or nieces shall have died 
during the lifetime of the said Adelaide 
Barling leaving issue who shall be living at 
the time of the decease of said Adelaide 
Barling, I do hereby give devise and be-
queath to such issue the share of my said 
nephews or nieces legally represented by 
such issue. And if any of my said nephews 
or nieces shall have died during the life-
time of said Adelaide Barling without leav-
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ing issue or leaving issue who shall all have 
died prior to the decease of said Adelaide 
Barling I do hereby give devise and be-
queath the share of my said nephew or 
niece who shall have so died, to the sur-
vivors or survivor of my said nephews and 
nieces, and to the issue of any of them who 
shall have died leaving issue who shall be 
living at the time of the decease of said 
Adelaide Barling, in equal shares share and 
share alike, except that issue taking under 
this provision, shall take only the share of 
my said nephew or niece, who is legally rep-
resented by such issue, And in case it shall 
be necessary in order that a satisfactory and 
fair division of my estate be made among 
my devisees and legatees aforesaid after 
the decease of said Adelaide Barling, then 
I do hereby order and direct and empower 

. the hereinafter named executors of this my 
last will and testament or the survivor of 
them, to sell all my real estate at public 
or private sale for the highest price that 
can be obtained by them or the survivor of 
them for the same, and to make, execute 
and deliver to the purchaser thereof good 
and sufficient deeds of conveyance in the 
law for the same, and the proceeds of said 
sales, and my personal estate or what shall 
be realized therefrom to distribute and pay 
over to my said devisees and legatees in the 
proportion hereinbefore stated. The fore-
going provisions respecting the disposition 
of my real and personal property have been 
made by me understanding that my niece 
Lizzie S. Quackenbush, daughter of my de-
ceased sister Elizabeth has been well pro-
vided for by others.”

At the death of Adonijah S. Boyd all the pri-
mary beneficiaries named in the foregoing para-
graphs were living.

Adelaide Barling died February 11, 1923.
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James Boyd, one of the beneficiaries, died 
April 3, 1907, leaving two sons, David W. Boyd 
and William A. Boyd. David W. Boyd at the 
death of James Boyd had two children, Viola 
M. Boyd, now the wife of Leslie White, and 
Ruth K. Boyd, both of whom are living, and 
said David W. Boyd has never had any other 
issue except Claire R. White, daughter of said 
Viola M. White, who was born September 14,
1923. William A. Boyd, at the time of the death 
of his said father, James Boyd, had no issue, but 
three children have since been born to him prior 
to the death of Adelaide Barling, namely: Mabel 
G. Boyd, James A. Boyd and Dorothy E. Boyd, 
all of whom are infants.

Fanny S. Price, another of the beneficiaries of 
the Will, died November 25, 1920, leaving her 
surviving her daughter, Matilda C. S. T. P. 
Kopf, and her son, Rodman M. Price, and no 
other children nor any issue of any deceased 
children.

Matilda C. S. T. P. Kopf had no issue who 
survived either Fanny S. Price or Adelaide 
Barling.

Rodman M. Price, son of Fanny S. Price, has 
two children, his daughter, Deborah Price, and 
his son, Rodman M. Price, Jr., sometimes known 
as Langworthy Franklin Carr Price.

This appeal is taken by Deborah Price and 
Langworthy Franklin Carr Price, infants, by 
Deborah C. Price, their next friend and guardian 
ad litem.

There is no appeal on behalf of the children 
of David W. Boyd and William A. Boyd.

The complainant and his predecessor in the 
trust have distributed the income in accordance
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with the rule laid down in the opinion of the 
Vice-Chancellor (Case, p. 101 seq.).

ARGUMENT.

The claim is that under the provisions of the 
Will of Adonijah S. Boyd, above quoted, Deb-
orah Price and Langworthy Franklin Carr Price 
participate equally with their living father, Rod- 
man M. Price, in the property disposed of by 
the Will, both income and principal.

It is useless to cite authorities as to the mean-
ing of the word “ issue,”  when that word is un-
qualified by other language in the Will. An ex-
amination of the language of Paragraph Fifth 
of the Will discloses that the word “ issue”  is 
clearly qualified by words which limit its mean-
ing so as to embrace only such issue as are next 
of kin of the nephew or niece dying in the life-
time of Adelaide Barling. The following is the 
language first occurring in Paragraph FIFTH of 
the Will, after the gift by name to the nephews 
and nieces of testator:

“ If any of my said nephews or nieces shall 
die during the lifetime of said Adelaide Bar-
ling, leaving issue, to pay to such issue the 
share of said remainder (referring to re-
mainder of income after disbursements) 
which ipy said nephew or nieces legally rep-
resented by such issue would have been en-
titled to receive if living.”

It is fundamental that all the words of a Will, 
if it is possible, must be given a meaning ex-
pressive of an intention by the testator. The 
words “ legally represented by”  occur twice in 
Paragraph FIFTH relating to income and twice 
in Paragraph SIXTH relating to principal. If
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we omit from the above quoted provision the 
words italicized above, it reads as follows:

If any of my said nephews or nieces shall 
die during the lifetime of said Adelaide Bar-
ling, leaving issue, to pay to such issue the 
share of said remainder which my said 
nephew or nieces * * * would have been
entitled to receive if living.

Such is not the provision of the Will, for it 
omits the words “ legally represented by such 
issue.”  But the emasculated language would 
have the meaning claimed by the Appellants for 
the full language.

We think it is clear that there is a substantial 
difference in the meaning of the provision of the 
Will if read with these words instead of with-
out. It is to be remembered that Adonijah S. 
Boyd was a member of the Bar of this State, 
and must be assumed to have been familiar with 
legal language, and the repetition of the phrase 
“ legally represented by”  twice in the disposition 
of income and twice in the disposition of prin-
cipal clearly shows that he attached legal signifi-
cance to the words. If he intended a gift to issue 
generally, the language of the Will as above 
shown, excluding these words, would have clearly 
expressed that intention. The words “ legally 
represented by”  clearly limit the word “ issue”  
to such as legally represented a deceased nephew 
or niece. Can any issue be said to “ legally rep-
resent”  a decedent other than as to personalty 
issue who are next of kin and others than—as to 
real estate—issue who are heirs at law. This 
Will cannot be interpreted so as to ignore the 
words “ legally represented by.”  While the 
exact language here used, qualifying the word 
“ issue,”  does not appear to have been passed 
upon by the courts, nevertheless there are a
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number of cases construing words which have 
practically the same significance.

In King v. Cleveland, 4 De G. and J. 477, it 
was held that the words “ legal personal repre-
sentative”  were equivalent to “ next of kin”  in 
a gift of personalty. This case is cited with ap-
proval in Howell v. Gifford, 54 N. J. Eq., page 
188, and in Howell v. Westbrook, 69 N. J. Eq., 
page 642.

In Smith v. Palmer, 7 Hare 225, it was held 
that the words “ legal representative, or repre-
sentatives if more than one, share and share 
alike”  were to be interpreted as equivalent to 
persons entitled to take the personal estate under 
the Statute of Distributions. This case is cited 
with approval in Welsh v. Crater, 32 N. J. Eq., 
page 181.

In Booth v. Vicars, 1 Coll. 6, the word “ next”  
was held sufficient to overcome the idea of gift 
to the executors as personal representatives, 
where the phrase used was “ to next legal rep-
resentative.”

The cases are numerous in the Reports of 
other States where a like meaning has been 
given to the words “ legal representative”  or 
‘ ‘ legal representatives. ’ ’

In Chasy v. Gowdy, 43 N. J. Eq. 95, where the 
gift was to children or their “ legal representa-
tives,”  it was held that as related to real estate 
the words “ or to their legal representatives”  
were used in the sense of “ heirs.”

In Howell v. Gifford, 64 N. J. Eq. 180, the 
words “ legal representatives”  were held at page 
190 to have the meaning of “ next of kin,”  and it 
was thereupon declared that so far as the estate 
was land it went to the heirs, and so far as it 
was personalty it went to the next of kin.
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In Howell v. Westbrook, 69 N. J. Eq. 641, it 
was held that in a gift and devise “ unto all my 
brothers and sisters and their representatives 
after the decease of my wife,”  the word “ rep-
resentatives”  meant “ next of kin”  under the 
Statute of Distribution.

In Coyle v. Coyle, 73 N. J. Eq. 528, where there 
was a gift generally to issue, it was held that 
the addition of the words “ shall take the share 
their parent would have taken if living”  limited 
the issue to the children of the parent and ex-
cluded the grandchildren, the construction turn-
ing upon the use of the word “ parent.”  To the 
same effect is Dennis v. Dennis, 86 N. J. Eq. 423, 
page 428, Ct. of Err. & App.

In Platt v. Johnson, 87 N. J. Eq. 404, the Court 
held that it was settled law that the words “ legal 
representative”  referring to land had the signifi-
cance of “ heirs.”  At page 406 the Court says, 
referring to the Will there under construction: 
“ Next, and last, in case of the decease of both 
daughters without issue, then the residuary 
estate was to be equally divided among testator’s 
legal representatives, meaning concededly, his 
heirs and next of kin—heirs in this case, as we 
are only dealing with real estate.”

With the utmost diligence we have been un-
able to find any case where the words “ legally 
represented by”  or any words in any sense 
equivalent thereto, have not been held to limit 
the word “ issue”  so as to confine it to issue 
who are next of kin in case of personalty and 
heirs in case of real estate.

Where we have, as here, a recurring fixed 
phrase attached to a gift, that phrase is to be 
interpreted in accordance with its significance 
where it first occurs in the Will. It is assumed



in all the cases that the meaning that it acquires 
in its first usage, controls its meaning elsewhere, 
unless there is some context giving it a different 
significance.

The first instance in which the phrase “  legally 
represented by”  appears in the Will is in the 
Fifth paragraph where the gift over is of the one- 
seventh of the income given a nephew or niece 
who shall die in the lifetime of Adelaide Barling 
leaving issue, and the direction is :

“ And if any of my said nephews or nieces 
shall die during the lifetime of said Adelaide 
Barling leaving issue, to pay to such issue 
the share of said remainder which my said 
nephew or nieces legally represented by such 
issue, would have been entitled to receive if 
living. ’ ’

The second instance in which these words occur 
in Paragraph FIFTH is where the gift over 
is of the one-seventh of the income given said 
nephew and nieces, in the event that any of 
them shall die in the lifetime of Adelaide Bar-
ling without leaving issue. There the direction 
is :

“ to pay the share of said remainder (re-
ferring to remainder of income after dis-
bursements) which my said nephew or niece, 
who shall so die, would have been entitled 
to receive if living, to the survivors or sur-
vivor of my aforesaid nephews and nieces, 
and to the issue of any of them who shall 
have died leaving issue, in equal shares share 
and share alike, except that, issue paid under 
this provision shall be paid only that share, 
which my said nephew, or niece who shall 
be legally represented by such issue would 
have been entitled to receive if living.”

The words “ legally represented by such issue”  
occurring here, have the same meaning as when 
used in the preceding portion of the Paragraph.
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The meaning contended for by the Appellants 
would be expressed without the use of the words 
“ who shall be legally represented by such issue.”  
I f we omit from the above quoted provision the 
words italicized above, it reads as follows:

“ to pay the share of said remainder which 
my said nephew or niece who shall so die 
would have been entitled to receive if living 
to the survivors or survivor of my aforesaid 
nephews or niecOs or the issue of any of 
them who shall have died leaving issue in 
equal shares share and share alike, except 
that issue paid under this provision shall 
be paid only that share which my said 
nephew or niece * * * would have been
entitled to receive if living.”

Such is not the provision of the Will, for it 
omits the words “ legally represented by such 
issue. * ’ But the emasculated language would 
have the meaning claimed by the Appellants for 
the full language.

Under the settled rule of construction the 
words “ who shall be legally represented by such 
issue,”  omitted from the above, must be given a 
meaning in the interpretation of the Will and 
must be taken as qualifying the word “ issue.”  
As already said the same language is used in 
both the Fifth and Sixth paragraphs of the Will.

It seems to us that the testator intended in the 
event of the death, leaving issue, of any of his 
nephews and nieces, specifically named, that the 
share of the income that went to such nephew or 
niece should go to his or her issue who are next 
of kin, that is to say, should go to such issue of 
the nephew or niece so dying as would take 
under the Statute of Distributions as legally 
representing the deceased nephew or niece, and 
that he intended that the share of the principal 
of his personal estate that would have gone to
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such nephew or niece should go in the same 
manner; and further, that he intended that the 
share of his real estate that would have gone to 
such nephew or niece should go to such issue 
of the nephew or niece so dying as would be the 
heirs at law of such deceased nephew or niece 
under the Statute of Descent; and we think that 
the testator has adequately expressed his in-
tentions by the use of the words “ legally repre-
sented by such issue.”

Considering the grammatical construction of 
the clauses in the Fifth and Sixth paragraphs 
containing the word “ issue”  and “ legally repre-
sented by such issue,”  it is apparent that the 
word “ issue”  is modified by the words “ legally 
represented by.”  The claim that grammatically 
the words “ legally represented by”  modify the 
word “ share”  is not correct. The word “ share”  
is modified by the entire clause beginning with 
the word “ which,”  and it is apparent that un-
less the words “ legally represented”  qualify the 
word “ issue”  they would have no meaning what-
ever in the sentence.

To us the recurring word “ legally”  qualifying 
“ represented”  as used in the recurring phrase 
“ legally represented by such issue”  is a clear 
indication that the testator used such words with 
an appreciation of their legal significance.

The subject of each of the clauses under con-
sideration contained in Paragraphs Fifth and 
Sixth of the Will is the provision for issue of the 
nephews and nieces after the death of a nephew 
or niece. The noun used in the clause is the 
word “ issue.”  This noun “ issue”  is used a 
second time in each clause, in immediate asso-
ciation with the words “ legally represented by 
such” ; the noun “ issue”  being used twice, and
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the second time in conjunction with these qualify-
ing words, under the rules of construction of 
language, must be taken as so qualified wherever 
used in the same clause.

The Brief for the Appellants comments upon 
the Opinion of the Vice-Chancellor and states 
that the Briefs before him did not discuss the 
question whether the Appellants took per capita 
or per stirpes. As to that, Mr. Boardman is in 
error. The Brief on behalf of Rodman M. Price 
contained the following statement :

“ It was the intention of the testator that 
the issue should take per stirpes and not per 
capita. This is made perfectly apparent by 
the words ‘ legally represented’ and it is 
perfectly apparent that the testator meant 
per stirpes.”

The above quotation from the Brief referred 
to is based on the settled law clearly stated by 
Chancellor Magie in his elaborate opinion in 
Inglis v. McCook, 68 N. J. Eq. page 39, where he 
says:

“ When I took up the will for considera-
tion I was greatly impressed by the fact that 
Henry Day who was a lawyer of great repu-
tation in framing the Sixth Paragraph of his 
Will provided for the disposition of the 
fund thereby created, in certain eventual-
ities, to the lawful issue of himself or his 
children, had taken care to express that 
such issue should take per stirpes and not 
per capita, such a disposition, it cannot be 
doubted, would have excluded from any bene-
fit thereunder the descendants of any living 
stirp. When the testator in framing the 
Fifth Paragraph of his Will made different 
disposition of the fund thereby created, upon 
the death of his wife to his lawful issue with-
out any qualifying phrase, the omission 
seemed to me to be so significant in respect 
to his intention so as to justify me in re-
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quiring a re-argument and I have had the 
benefit thereof.”

The statement in the Brief for Rodman M. 
Price and the doctrine laid down in Inglis v. 
McCook cited by the appellants’ brief below 
and here, on another point, was the occasion of 
the language used by the Vice-Chancellor.

Under the doctrine so well established, where 
there is language qualifying the word “ issue”  
by restricting the word “ issue”  to representa-
tion, only those who are representatives in law 
can take. The grandchildren of Fanny Price— 
the children of Rodman M. Price—are not legal 
representatives of Fanny Price. They would 
have been legal representatives in case of the 
death of their father, Rodman M. Price, but 
adopting the language quoted above, Rodman M. 
Price is a “ living stirp”  and there can be no 
representation of a “ living stirp.”

On page 7 of the appellants’ brief is a quota-
tion from Bouvier, page 464, which states:

“ The heir represents his ancestor, the 
devisee his testator, the executor his testa-
tor, the administrator his intestate.”

This statement does not cover the situation 
where the representation distinctly referred to 
is by issue legally representing. Under a pro-
vision as to real estate, issue legally representing 
a decedent are his heirs and as to personalty the 
next of kin, provided they are issue.

In appellants’ insistment that the words 
“ legally represented by”  qualify the word 
“ share”  and not “ issue,”  they fail to note that 
in the second statement in the Fifth paragraph 
above quoted and again in the second statement 
in the Sixth paragraph, the shares are clearly
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defined—the language is that those entitled to 
take shall take “ in equal shares share and share 
alike,’ ’—and that the words “ legally represented 
by”  are wholly useless unless they are taken as 
qualifying the word “ issue”  and restricting the 
same to those who “ legally represent”  the de-
ceased nephew or niece.

It is respectfully submitted that the decree of 
the Court of Chancery as appealed from should 
be affirmed.

EDWARD M. & RUNYON COLIE,
Of Counsel with the Complainant-Respondent.

We hereby adopt the foregoing brief as our 
argument on behalf of our respective clients in 
the above-stated cause.

HEINE, BRADNER & LAIRD,
Of Counsel with Rodman M. Price and 

Robert S. Ross, Defendants-Respondents.
CONGLETON, STALLMAN & HOOVER,

Of Counsel with Matilda C. S. T. P. Kopf,
Defendant-Respondent.
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