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NEW JERSEY SUPREl\'IE COURT, 
UNION COUNTY. 

HANNAH LINKE, 
Pl aintiff . 

- vs-

Judgrne n t Record 

Action at Law 

On Post ea 

ADOLPH GREENFIELD, 
D<:fcndan t. 

JOHN P. OWENS 
Attor ney . 10 

Adolph Greenfield, the defendant in this cause 
was summoned to answer nnto Hannah Linke, the 
plaintiff therein in an action at law upon ithe fol-
lowing complaint: 

(Summons issued March 29, 1926.) 

Hannah Linke, the plaintiff., residing in the City 
of Pla infield, in the County of Hudson and State of 
New Jersey, says that: 20 

FIRST COUNT. 

1. In the month of March, 1920, she entered into 
a writte n lease with the Ideal Music Company, a 
New Jer sey Corporation, wherein she rented the 
store in the bui lding No. 227 West Front street, and 
the basement 1thereunder, in the City of Plainfield, 
New Jersey, to the said Ideal Music Company, for 
the term of five years from April 1, 1920, at the 
yearly rental of $3,120.00, payable in equal mon th ly 
installm ents of $260.00, in advance, on the first day 
of each month, with an option to renew said lease 
upon the same terms for a further period of five 
years from the expiration thereof, upon receiving 
notice from the said Ideal Music Company, before 
,January 1, 1925, of its intention to exercise said op-
tion. On December 29, 1924, the plaintiff received 
notice from the said Ideal Music Company of its in-
tention to renew said lease. A copy of said lease 
and notice is hereto attached and made part hereof. 
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Judgment Record 

2. Under and by virtue of said lease the said 
Ideal Music Company entered into the possessio n of 
said premises and continued in possession the reof 
until October 13, 1925. On said date one Harry 
Salzman came into possession of said premises , as 
receiver of said Ideal Music Company, by virtu e of 

LO an order of the Court of Chancery of New Jer sey, 
and remained in possession thereof, and paid the 
rent therefore, until October 26, 1925. 

3. On October 22nd, 1925, the said Harry Salz-
man, as such receiver, upon order of the Court of 
Chancery of New Jersey, sold all the right, title a~d 
interest of said Ideal Music Company in and to said 
lease, to Adolph Greenfield, the defendant herein, for 
the sum of $200,00; that said sale was confirme d by 

20 the Court of Chancery on October 23, 1925, and by 
virtue thereof the said defendant entered into the 
possession of said premises on October 26, 1925~ a~d 
on and from said date became liable to the plam b_ff 
for the faithful performance of the terms of said 
lease. 

4. The defendant remained in possession of the 
said premises until February 15, 1926, and has re-
fused to pay unto the plaintiff the rent due her upon 

30 said lease for the said period. 

5. The defendant is now indebted to the pl~in-
itiff in the sum of $948.67 as rent for said premi ses 
from October 26, 1925 to February 15, 1926, as fol-
lows: The sum of $34.67 which became due on 
October 26, 1925; the sum of $260.00 which beca~e 
due on November 1_. 1925; the sum of $260.00 which 
became due on December 1, 1925; the sum of $260.00 
wh ich became due on January 1, 1926, and the sum 

40 of $130.00 which became due on February 1, 1926. 

3 

Jvudgment Record 

The plaintiff demands judgment in the sum of 
$948.57, on the first count. 

SECOND COUNT. 

1. Paragraph 1 of first count is repeated. 

2. Paragraph 2 of the first count is repeated. 

3. Paragraph 3 of first count is repeated. 

4. Under the terms of the said lease the defend-
ant became obliga •ted to heat the said store premises 
and the flats over the same, at his own expense, and 
to fur nish a supply of heat as would be adequate to 
heat the said flats which were occupied by other ten-
ants of the plaintiff. 

5. The defendant neglected and refused to heat 
the said flats as agreed, and as a result thereof one 
of plaint iff's tenants moved from the said flats, on 
or about November 10th, 1925, and the plaintiff was 
compelled to heat the said premises · and flats at her 
own expense. 

6. By reason of the defendants neglect and re-
fusal to heat said premises and flats the plaintiff 
suffered the loss of four months rent of said fl.at for 
the months of November, 1925, December, 1925, Jan-
uary, 1926, February, 1926, amounting to the sum of 
$260.00 , and also the sum of $9.95 in endeavoring to 
rent the said premises, and was further obliged to 
expend the sum of $281.50 for the supplying of coal 
and help for the heating of the said premises until 
she was able to rent the same on February 15th, 
1926. 

10 
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Judgment ReCJord 

7. The defendant is indebted to the plainti ff for 
damages in the sum of five hundred and fifty-one 
dollars and forty-five cents ($551.45). 

The plaintiff demands the sum of $551.45 on the 
second count. 

10 Plaintiff demands the sum of $1,500 .12 on both 
counts. 

JOHN P. OWENS, 
Attorney for Plciintiff . 

THIS INDENTURE, made this day of 
March, in the year one thousand nine hundred and 
twenty between Hannah Linke , wife of Fran k 
Linke, of the City of Plainfiel d , in the County of 
Union and State of New Jersey, party of the first 

20 ,,.J-pan ,, 

AND Ideal Music Company, a New Jersey cor-
poration of the same place, party of the second part: 

WITNESSETH, that the said party of the Fi rst 
Part does hereby demise and lease unto the said 
Party of the Second Part, •the store located in th e 
building known as number 227 Vi,T est Front str eet , 
Plain-Ae1d, N. J ., together with the basement th ere-

30 under and the small two-story building directl y in 
. ithe rear of said store with its basement (known as 
the old washhouse) with the appurtenances, and the 
sold and uninterrupted use and occupation th ereof 
( except as hereinafter mentioned) for the t erm of 
five years from the first day of April, 1920, for the 
year]y rent of three thousand one hundred and twen-
ty ($3,120.) dollars payable in equal monthly in-
sta llments of two hundred and sixty ($260.) dollars 
in advance on the first day of every month duri ng 

40 the term hereof, commencing April, 1920. 
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AND the said party of the second part does here -
by agre e to pay the said parity of the first part, her 
heirs, assigns, agents or attorneys, the said yearly 
rent of three thousand one hundred and twen t y 
($3,120.) dollars at the time and manner aforesaid . 

AND the said party of the first part does further 10 
agree that the said party of the second part may 
make such alterations and improvements in said 
premises as it may desire during the term of this 
lease, provided tha •t all such alterations and im -
provements as may be structural in character shall 
~rst be consented to by the party of the first part 
m writ ing, and prov ided further that all such s1truc -
tural alterations and improvements shall revert to 
and become the property of the party of the first 
part upon the termination of this lease or extension 20 
thereof . The party of .the second part shall have 
the righ t to remove all fixtures and booths erected or 
installed by it upon the termination of this lease or 
extension thereof. 

AND the said party of the first part hereby gives 
and_ grants to the said party of the second part an 
opt10n to renew this lease upon the same terms for 
a period of five years from the expiration thereof 
P_rovided that the party of the second part, if it de~ 
cides to exercise said option of renewal shall notify 
th · ' e said party of the fi:rst part or her assigns of 
such intent ion in writing before the first day of 
January, 1925. 

AND the said party of the second part further 
agrees t o heat sa id bu ilding and premises above the 
s~ore at its own expense by means of the large heater 
~ituate d in the basement of\ the store building, said 
eat to be adequate in amount so that all the flats 
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Judgment Record 

above the store shall be comfortable in the cold sea-
son. 

AND the said party of rthe first part hereby agr ees 
to allow the party of the second part an annual sum 
of $100 toward the expense of heating said building 

10 aforesaid. This allowance shall be deducted from 
the rent due for the month of January in each year. 

AND the said party of the second part does fur-
ther promise and agree that the said party of the 
first part, her heirs, assigns, agents or attorney, may 
enter with agents or employees, into and upon saia 
premises a't reasonable hours in the day time, to ex-
amine the same, or to make such repairs or alte ra-
tions therein as shall be necessary for the prese rva-

20 tion thereof; and to exhibit them at any time dur-
ing the last three months of the sa id term, from ten 
o'clock in the morning to five o'clock in the after noon 
(Sundays excepted), to any person or persons; and 
put up notices "To Let" or "For Sale" on the out side 
wall thereof. If the said premises shall become 
vacall't, or be deserted, during said term, the said 
Party of the Second Part does hereby authoriz e the 
said Party of the First Part, her heirs, assi gns, 
agents or attorney, to re-enter the same, at her op-

30 •tion, and re-let them and receive and apply the rent 
so received to the payment of the rent due by these 
presents. 

AND the said Party of the Second Part does fur-
ther agree to keep the premises in as good repair 
as the same shall be at •the commencement of the 
said term (wear and tear arising from a reason able 
use of the same, and damages by the elements ex-
cepted) ; and at the expiration of said term . to yield 

40 up the peaceable possession thereof to the said party 
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of the First Part, her heirs, assigns, agents or at-
torney . 

AND the party of the second part does further 
agree to pay all the wa•ter rates assessed upon said 
prem ises hereby demised during said term as addi-
tional re nt, payment to be made promptly when 10 
said wat er rents fall due and before any penalties or 
interes t are chargeable thereon, and if the party of 
the second part fails herein, the party of the first 
part must pay the same and recover the same on 
demand or evict the party of the second part as in 
other case s of non-payment of rent. 

AND the party of the second part agrees that it 
will not let, sell, under-let, or assign the premises or 
any part thereof, and will not use them, nor permit 20 
any part thereof to be used, for any other business 
or purpose than as a store for the sale of talking 
machines, records, supplies, musical instruments and 
similar articles, nor for any business or purpose ex-
tra-haza rdous without the written consent of th e 
party of the first part, her heirs, assigns, agents or 
attorney s. 

AND it ls agreed that upon the breach of any of 
said covena nts the party of the second part shall for- 30 
feit said term, and the party of the first part may, 
a•t her option, re-enter and recover immediate pos-
session of said premises and shall also have an ac-
tion for all damages ari;ing from such breach. 

IN WIT NESS vVHEREOF, the said Party of the 
First Part has hereunto, in duplicate set her hand 
and seal and the party of the second part has here-
unto affix ed its corporate seal attested by the signa-

40 
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ture of its officers thereunto duly authorized the day 
and year first above written. 

Sealed and delivered in ) 
in the presence of J 

Attest: 

(SEAL) 
Albert Valmer, Sec'y. 

Hannah Linke, 
Ideal Music Company 
By Albert Valmer, Prest . 

New York, N. Y., December 29, 1924. 

20 Mrs. Hannah Linke, 

Plainfield, New Jersey. 

30 
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Dear Madam: 

Pursuant to the terms of a lease between you and 
this company dated March 26th, 1920, we hereb y 
notify you of our intention to exercise the option of 
renewal contained in said lease for a period of five 
( 5) years from April 1st , 1925. 

Yours very truly, 

IDEAL MUSIC COMPANY, 

By Albert V aimer, 
President. 

(Filed April 9, 1926.) 
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The defendant, Adolph Greenfield, reserving all 
manner of objection to the complaint herein, and 
the right to move to strike out said complaint, at or 
before trial, on the ground that the same does not set 
fort h a cause of action, in either of any of the counts 
there in set forth, for answer thereto says: 

FIRST COUNT. 

1. He has no information or knowledge of the 
truth of the allegations contained in the first para-
grap h, and therefore neither admits nor denies the 
same. 

10 

2. He has no information or knowledge of the 
trut h of the allegations contained in the second para-
grap h, and therefore neither admits nor denies the 
same. 20 

3. He denies the allegations m paragraph 3. 

4. He denies the allegations 1n paragraph 4. 

5. He denies the allegations in paragraph 5. 

SECOND COUNT. 
1. He has no information or knowledge of the 

truth of the allegations contained in the first par a-
graph , and there£ ore neiither admits nor denies the 
same. 

2. He has no information or knowledge of the 
trut h of the allegations contained in the second para-
graph , and therefore nei ther admits nor denies the 
same. 

3. He denies the allegations in paragraph 3. 

30 
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4. He denies the allegatio ns in paragraph 4. 

5. He denies the allegations in paragraph 5. 

6 He denies the allegations in paragraph 6. 

7. He denies the allegations in paragraph 7. 

FIRST SEPARATE DEFENSE. 

On October 23rd, 1925, this defendant acquired 
from Harry Salzman, the receiver of the Ideal Music 
Company of Plainfield, a corporation of the State of 
New Jersey, all the assets of said company, for the 
price of two thousand ($2,000.00) dollars, which 
sale was confirmed by the order of the Court of 
Chancery on said October 23rd, 1925, and there-
after, on or about October 28th, 1925, this defend-

20 ant sold all the assets so acquired and any right , tiitle 
or interest in the lease for the store of the pr emises 
No. 227 West Front street, Plainfield, New J ersey, 
to one Na than Fisher, who accepted the same , and 
any liability of the said defendant for the payme nt of 
r ent for said premises, and the performance of the 
covenants of the aforesaid lease was terminat ed on 
the aforesaid 28th day of October, 1925. 

30 -

40 

(Filed April 27, 1926.) 

KRAEMER & SIEGLER , 
Attor ney s fo r Def endant. 

The plaintiff denies every allegation in the defend-
ant's answer. 

(Filed May 3, 1926.) 

JNO. P. OWEN S, 
Atto rney of Plclint ifj. 

11 

Judg rnent Re cord 

This case was tried before Judge Peter F. Daly, 
with n j ury , at the Union County Circuit Court on 
May 24th and 25th, 1927. 

The ju ry rendered a general verdict in favor of the 
plaintifT, and against the defendant, for the sum of 
$948.67. 10 

\Vher eupon it is adjudged that the plaintiff Han-
nah Linke do recover of the said def end-
ant, Adolph Greenfield the sum of nine 
hundred forty-eigh 1t dollars and sixty-

$948.67 seven cents damages together with her 
56.78 costs which have been taxed at the sum 

of fifty-six dollars and seventy-eight 
$1,005.45 cents making in the whole the sum of 

one thousand and five dollars and forty- 20 
five cents. 

WILLIAM S. GUMMERE 1 C. J. 

,Judgment ent ered 1\lfay 28, 1927. 

30 
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Requests to Charge 

NEW JERSEY SUPREME COURT, 
UNION COUNTY. 

HANNAH LINKE, 
Pla intiff. 

-vs-

ADOLPH GREENFIELD, 
Def endo.n t. 

Action at Law 

R equests to Charge. 

The defendant respectfully requests the Court to 
charge as follows : 

1. That the assignment of the lease or his in-
terest therein by the defendant to another person 
terminated the privity of estate between the defend-
ant and the lessor, the plaintiff herein, and the lia-
bility of the defendant for rent accruing ther eafter. 

2. That if the Jury should find that on October 
24th 1925 the defendant assigned his interes t in the 
lease to Nathan Fisher by the instrument, Exhibit 
D-1, that such assignment terminated the defend-
ant's privity in the estate and his liability for the 
rent under the lease accruing thereafter. 

3. That it is the duty of the Jury to accept the 
JO testimony of the defendant, Adolph Greenfield , re-

garding the assignment of the lease made by him on 
October 24th, 1925, to the defendant Nathan Fi sher, 
unless it is jnherently imp robable, unless it is dis-
credited by circumstances which appear in the case 
or by evidence, impeaching the veracity of th e wit-
ness. 

40 

Respectfully submitted, 

KRAEMER & SIEGLER , 
Attorneys for Def endant. 
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Notice of Appeal 

NEW JERSEY SUPREME COURT, 
UNI ON COUNTY. 

HANNAH LINKE, 
Pl aintiff . 

- vs-

ADOLPH GREENFIELD , 
Defendant. 

Actfon at L aw 

Notice of Appeal 

To JOHN P. OWENS, Es quire, Attorney of Plain-
tiff, or to Whom It May Concern : 

Sir: 

PLEASE TAKE NOTICE that ithe defen dant in 
the above entitled cause appeals t o the Court of Er-
rors and Appeals in the las t resort in all causes in 
New Jersey from the whole of the judgment entered 
in this cause. 

Respectfully yours, 

10 

20 

KRAEMER & SIEGLER, 
Attorn eys for Defendant. 30 

Dated : June 2nd, 1927. 

40 
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Notice of Appeal 

STATE OF NE\Al JERSEY, l 
COUNTY OF ESSEX. fss . 

HAROLD SPEISER, being duly sworn according 
to law on his oath depose s and says : 

That he is connected with the law offices of 
K1ae1ner & SieglerJ attorneys for the defend ant in 
the within cause. That on the 2nd day of June, 
1927, he did serve upon John P. Owens, Esq., attor-
ney for ·th2 plaintiff here in, a copy of the within 
notice of appeal, by leaving the same with the young 
man in charge of the off ice. 

HAROLD SPEISER . 

Sworn and subscribed to before 
rnc this 2nd day of June, 1927. 

JENNIE MICHELSTEIN, 
A Notary Public of New J e1·sey. 

15 

Ground .cc; of Apvenl 

JERSEY COU.RT OF ERilORS AND 
APPEALS. 

HANNA H LINKE, 

Plaintiff-Appellee, 

- vs-

ADOLPH GREENFIELD, 

D efendant-Appellant. 

On Apveal 

Grou nds of Appeal 

To: .TOHN P. OvVENS, Esquire, 
Attorney for Plaintiff-Appellee. 

Sir: 

TAKE NOTICE that the grounds of appeal in the 
above-entitled appea l are as follows: 

1. That the learned tr ial judge erroneously ad-
mitted a lette r from Harry Salzman, Receiver, ito 
Hannah Linke, the plaintiff, Exhibit P -1. 

10 

,, 

20 

2. That the learned trial judge erroneously ad-
mitted the testimony of Hannah Linke, that Adolph 
Greenfield, the defendant-Appellall't, bought the 30 
lease. 

3. That the learned trial judge erroneously ad-
mitted a letter to \iVilliam Harris, attorney of Re-
ceiver to Hannah Linke, the plaintiff, Exhibit P-2. 

4. That the learned trial judge erred in refus-
ing the defendant's motion to direct a verdict in 

40 
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5. That the learned trial judge erro neously 
charged the jury, in subs tance, that the evidence 
was that Adolph Greenfield, the defendant, was in 
possession, or some person for whom he was re-
sponsible, was in possession, until December 10th, 
1925. 

6. That the learned trial judge erron eously 
charged the jury, in substance, that if he, _the de-
fendant, took possession and either kept possession, 
or put some person in possession for whom he was 
liabl e, he was respons ible for the other person 's pos-
session and liable to pay for the trespass un ti l the 
landlord, the plaintiff, should rent the premise s to 
some other person. 

7. That the learned trial judge erroneou sly 
charged the jury, in substance, that if the defend ant 
got possession by operation of law, that that opera-
tion of law put him in the legal position as the orig-
inal tenant. 

8. That the learned trial jud ge erron eously 
charged the jury, in substance, that he, the defend-
ant, was responsible for rent as long as he continued 
in occupancy, and if he gave · up before he was en-
titled to give up the occupancy, he, the defendant, 
would be responsible for such time as the land lord 
obtained a tenant through her reasonable effort s. 

9. That the learned trial judge er roneously 
charged the jury, "Why did he, (defendant) assign 
this lease'? He -had no right to assign this lease to 
Fisher without the consent of Mrs. Linke, the plain-
tiff. And the right to assign subject to the consent 
of JYir s. Linke." 

40 
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10. That the learned tria l judge erroneously 
charge d the jury, in substanc ·e, that he, the defend-
ant, was res_ponsible for such t ime of his occupancy, 
plus such ti me as Mrs. Link e, the plaintiff, coula 
reas onably get a tenan t . 

11. Tha t the learned trial judge erroneously 
ref used to ins tru ct t he jury in accordance with the 
defendant's request as follows : 

"1. That th e a~signment of the lease or his in-
teres: there in by the defendant to another person 
term mate d the privity of est ate betwen th e defend-
ant and the lessor, the plaintiff herein and the li-
ability of the defendant for rent acc~uing there-
after ." 

12. That the learned trial judge erroneously 
1·~fused to in str uct t he jury in accordance with the 
defenda nt's re quest as fallows: 

"2. That if the jury shou ld find th at on October 
24th, 1925, t he defendan t assigned his in t eres t in 
~~e-lease to Nath an Fis~er by the ins tr ument, Ex-

ibit D-1, tha t such assignmen t terminated the de-
fendant' s privity in the estate and his liability for 
the rent under the lease accruing thereafter." 

l3 . T~at the learned trial judge erroneous ly re-
fused to instruct t he jury in accordance with the de-
fendant's request as follows : 

"~· That it is the duty of the jury to accept the 
tesbi:nony of the defendant, Adolph Greenfield , re-
gardmg the assignment of the lease made by him 
on October 24th, 1925, to t he defendant Nathan 

10 
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Fisher, unless it is inheren tly improbable, unless it 
is discredited by circumstances which appear in the 
case or by evidence, impeaching the veracity i of the 
witness.'' 

Respectfully submitted, 

KRAEMER & SIEGLER, 
Attorneys for Defendant-App ellant. 

19 

Exhibit P-1 

Phones Mulberry 6780-1 -2 113--115 Leonard Street 
New York City 

"\Vholesale Exclusively" 

THE VVHOLESALE RADIO EQUIP1\1ENT CO. 

37-39 William Street 

Newark, N. J. 

Mrs. Hannah Linke, 
Road Ending, 

Plainfield, N. J. 
Dear Mrs. Linke: 

October 28, 1925. 

10 

This is to advise you that we are no longer re- 20 
sponsible for the rent on the Plainfield store, oc-
cupied by the Ideal Music Co., as all our right, title 
and interest to the lease has been sold to Mr. A. 
Greenfield, Market street, Newark. Of course your 
rent for October as per the statement which you 
recently sent us will be paid. 

Yours very truly, 

By HARRY SALZ1\1A'N, 30 
HS :CVA 
Ex. P-1 

5-24-27 
J. w. 

Rec. for I deal Music. 

40 
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WILLIAM HARRIS 

Harry H. Koehler 
Israel B. Greene 
Herbert L. Elins 
Aaron Soho 

Ex. P-2 
5-24-27 

J. w. 

20 

Exhibit P-2 

Cable Address "Wilhar" 
Phone 1\/Iulberry 2523-

2524-2660 
Suite 605-606-7-8-9-10 

Kinney Building 

Law Offices 
of 

WILLIAM HARRIS 

Hannah Linke, 
Road Ending,. 

Newark, N. J., Nov. 4, 1925. 

Central Avenue, 
Plainfield, N. J. 

Dear l\1adam: 

On behalf of Harry Salzman, Receiver in Chan-
cery of the Ideal Music Company of Plainfiel d, I 
herewith enclose rent for the premises covering the 
period Mr. Salzman was in occupancy as receiver. 
Mr Salzman went into possession as receiver under 

30 ord.er of the court on October 13th and remain ed in 
possession until October 26th. This check cover s that 
period mentioned and also the water rent. As to the 
rent due you prior to this time, under the Chanc~ry 
r ules you have to file a priority claim eith er wrth 
myself or with the receiver. vVhen this is done_ 1 
believe you will realize the full rent due you and w1!1 
not lose anything thereby. As I mentioned th ere 15 

suiiicient money in the estate to pay you. 

40 The purchas er of the lease communicated with me 

21 

Exhi bit P-2 

and inf ori11s me that although the lease is very valu-
able because of the fact that you seeme d to object to 
his occupying the premises, that he will return the 
lease to you for the amount he paid for it, said sum 
being $200.00. You no doubt realize that as the 
lease contained no bankruptcy or insolvency clause, 
the purchaser may remain in full possession of the 
full ter m of the lease . If you do not desire to have 
him in possess ion, I suggest you send m-e a check 
to cover the value of the lease and I shall return •the 
lease to you forthwith. 

For your convenience I am herewith enclosing a 
Chancery priority proof of claim which I suggest 
you have executed before a lawyer or a Notary Pub-
lic. This should be done immediately as the time 
within which to file claims will expire within the 
next two weeks. 

Kindly address all communications to Mr. Elins 
of this office. · 

Very truly yours, 

WILLIAM HARRIS. 

Die. by Mr. Elins. 

10 
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Exhibits 

Ex. P-3 

Lease between Hannah Linke and Ideal Music 
Company. Sarne as copy attached to Complaint, 
page 4. 

Ex. P-4 

Not ice of Ideal · Music Company exercising option 
of renewal of lease. Same as copy attached to Com-
plaint, page 8. 
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0 1·der Appointin_g Stcdidory R ecei1ue1· 

IN CHANCE.RY OF N EV\T JERSEY 

Bctn·Pen 
liARRY SALZMAN, Receiver in 
Chancery of the Ideal Music 
Company, 

Complainant, > 
and 

JT)EAI. MUSIC COMPANY OF 
PLAIN FIELD, a Corporation, 

Defendant . 

On Bill, &c 

Order Appo in ting 
St;atutory R eceiver . 

This matter being opened to the Court by William 
Hanis, Esq., of counse l with complainant, and it 
appear ing to the Cour t that an order was made in 
the above stated matter on the 6th day of October, 
1925, requiring the · sai d defendant 1to show cause 
before the Chancellor at the Chancery Chambers, in 
the City of Newark, New Jersey, on the 13th day 
of October, 1925, at ten o'c lock in the forenoon of 
that day, or as soon thereafter as the matter could . 
be heard why, among other things, it should not 
be adj udged insolvent and why an injm;iction should 
not issue and a receiver be appointed accordingtothe 
prayer of the Bill of Complaint filed herein; and it 
appear ing that copy of the Bill of Complaint and 
of the order t o show cause made thereon has been 
duly serve d within the t ime and as required by said 
order to show cause on the said defendant company; 
and it further ap pearing to the Court th at the said 
defendant has become insolvent and has suspended 
its ordinary business and will be unable to resu me 
same in a short t ime with safety to the public ! and 
its creditors and advantage to its stockholders, and 
that the prayers for an in jun ction restraining the 
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Orde·r Appointi ng Statutory Re'ceiver 

defendant from exercising its corporate franc hises 
and privileges and for the appointment of a statu-
tory receiver should be granted. It is on thi s 13th 
day of October, 1925, on motion of William Harris, 
Esq., of counsel with said complainant, 

ORDERED, ADJUDGED AND DECREED that 
the said Ideal l\1usic Company of Plainfield, a cor-
poration is and is hereby declared to be insolvent 
and is not able to resume its business in a short 
time with safety to the public and its creditor s and 
advantage to the stockholders, and it is furthe r 

ORDERED, thait an injunction issue agains t the 
defendant corporation according to the prayer of 
the Bill of Complaint and that the said corpor ation, 
its officers, servants and agents absolutely desist 
and refrain and they are hereby enjoined and re-
strained from exercising any of its privile ges or 
franchises and from collecting or receiving any debts 
or paying out, selling, assigning or transfe rring 
any of its estate, moneys, funds, lands, tenem ents or 
effects except to a Receiver appointed by this Court; 
and it is further 

ORDERED that Harry Salzman of the City of 
Newark in ithis State be and he is hereby app ointed 

' f the receiver for the creditors and stockholders o 
said corporation with all powers incident th ereto 
and that he do perform all the duties imposed upon 
him by the statutes of this Staite in such case made 
and provided, and it is further 

ORDERED that the said Receiver before ent ering 
upon his duties as such receiver take the oath pre-
scribed by law and give _bond to the Chancellor o_f 
the State of New Jersey in the sum of $3,000. condi-

25 

Order Appoi ntin g St atut ory Receiver 

tioned for the faithful perfo rmance of his duties , to 
be approve d as to form and securi ty the re of by any 
one of the spec ial masters of t his Court, and it is 
further 

ORDERED that the creditors an d st ockholders of 
the said defendant corporation show cause before 
this Court on the 20th day of October, 1925, at ten 
o'clock in the forenoon at th e Chancery Chambers, 
Prudent ial Building, Newark, New Jersey , or as 
soon ther eafter as the matter can be heard, why the 
said Receiver should not be continued or why some 
other person shoul d not be i ppointed receiver in his 
place or with him as co-receiver; 

And that a notice of this order (which need not be 
certified) be mailed to all creditors and stockholders 
of the defendant corporation, whose nam .es an d ad-
dresses 1the said receiver shall be able to ascerta in 
at their last know post-office addresses within three 
days from the date hereof. 

Respectfully advised, 

MAJA LEON BERRY, V. C. 
E. R. WALKER, 

C. 
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Order For Sale 

IN CHANCERY OF NEW JERSEY 

Between 
HARRY SALZMAN, Receiver in 
Chancery of IDEAL MUSIC 
COMPANY, a corporation, 

Coniplainant. \ 

---and-
IDEAL MUSIC COMPANY OF 
PLAINFIELD, a corporation, 

Defendant. 

On Bill, &c. 

Ordet· For Sule. 

This matter being opened to the Court by William 
Harris, Esq., of counsel wiith the receiver of the 
above named defendant corporation, and upon read-
ing, filing and considering the verified petition, and 
it appearing from said petition that it is for the 
best interest of the creditors and necessary in order 
to properly administer 1this estate that the assets of 
the defendant corporation, consisting of radio and 
victrola supplies and incidentals thereto be sold, it 
is on this 14th day of October, 1925, on motion 
aforesaid, 

ORDERED, ADJUDGED and DECREED that 
the receiver herein be and is hereby authorized, di-
rected and empowered to sell the assets of the above 
nam ,ed defendant corporation of what ever nature or 
description, consisting of radio supplies, victrola 
supplies, and a lease for the premises, if any, at pub-
lic or private sale for the highest and bes1t price that 
.same will bring in cash, as a going concern, or for 
the merchandise alone, at the discretion of said re-
ceiver. 

Respectfully advised. 

ALONZO CHURCH 
V. C. 

E. R. WALKER , 
C. 

27 

Petition For Sale 

IN CHANCERY OF ~EW JERSEY 

Between \ 
HARRY SALZMAN, Receiver in! 
Chancer¥ of IDEAL l\'1us1c 
COMPANY, a corporation, 

Complciinant. 
-(l11d--

lDEAL MUSIC COMPANY OF 
PLAINFIELD, a corporation, 

Defenda11t. 

On Bill, &c. 

Petition For Sale 

TO HIS HONOR EDWIN ROBERT WALKER, 
CHANCELLOR OF THE STATE OF NEW 
JERSEY. 

The petition of Harry Salzman respectfully shows 
unto this Honorable Court and alleges: 

1. That he is 1the statutory receiver of the· above 
defendant corporation duly qualified and acting. 

2. That he has taken possession of the assets of 
said co1poration consisting of radio and victrola sup-
lies located at the premises, 227 W. Front street, 
Plainfield, New Jersey. 

3. Petitioner believes i1t to the best interes t of 
this estate that a sale be held immediately of the 
said assets as is contained in the aforementioned 
el'emises in order to prevent rental charges from 
rating up the assets, and in order to secure from 
the sale price funds with which to pay creditors, and 
in order to properly administer this estate . 

\VHEREFORE your petitioner prays that an 
'•der may be made authoriz ing, permitting and di-

recting him to sell the assets of the defendant cor-
poration at public sale. 

HARRY SALZMAN, 
Petitioner. 
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STATE OF NEW JERSEY,} 
COUNTY OF ESSEX ss. 

HARRY SALZMAN, being duly sworn according 
to law upon his oath deposes and says that: 

1. I am the petitioner named in the foreg oing 
petition. 

2. I have read the contents of the said petition 
and the same is true to the best of my knowledge, 
information and belief. 

HARRY SALZMAN. 
Sworn and subscribed to before me this 14th day 

of October, 1925. 

HERBERT ELINS, 
20 Attorney at Law of New Jersey. 
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Order 

IN CHANCERY OF NEW JERSEY 

Between 
HARRY SALZMAN> Receiver in 
Chancery of IDEAL lVIUSIC 
COMPANY, a corporation, 

Complainant. 
-and-

IDEAL MUSIC COMPANY OF 
PLAINFIELD, a corporation, 

Defe ndant. 

On Bill, &c. 

Order. 

10 

This matter being opened to the court by William 
Harr is, Esq., attorney for the receiver herein, and it 
appearing that the assets of the defendant corpora- 20 
tion were sold pursuant to the order of this Court, 
~md that the highest bid received was in bulk as a 
going concern for the sum of $2,000.00, and it ap-
pearing to the Court that this sum is a reasonable 
value of the assets of the defendant corporation, and 
due cause being shown for the granting of this or-
der, it is in this 23rd day of October, 1925, on mo-
tion aforesa id 

' 
ORDERED that the said sale of the assets of the 

defendant corporation in bulk for the sum of $2,-
000.00 be, and the same is hereby in all respects rati-
fied and confirmed, and it is further, 

ORDERED that the receiver be, and he is hereby 
directed and authorized to execute and deliver to the 
said purchaser proper instruments of transfer. 

Respectfully advised, 

ALONZO CHURCH, 
V. C. 

E. R. WALKER, 
C. 
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Petit 'ion 

IN CHANCERY OF NEW JERSEY 

Between 
1-IARRY SALZMAN, Receiver in 
Chancery of IDEAL MUSIC 
COMPANY, a corporation, 

Complainant. 
-and,-

IDEAL MUSIC COMPANY (jF 

PLAINFIELD, a corporation, 
Defendant. 

On Bill &c. 

Petit ion. 

TO HIS HONOR EDWIN ROBERT vVALKER, 
CHANCELLOR OF THE STATE OF NEW 
JERSEY. 

The petition of Harry Salzman respectfully shows 
unto this Honorable Court and alleges: 

1. That he is the receiver of the above named 
defendant corporation duly qualified and acting. 

2. That by order of this court dated October 14, 
1925, a sale was held of the assets of the above 
named corporation at the premises No. 227 W. Fr ont 
street, Plainfield, New Jersey. That said sale was 
conducted by a duly licensed auctioneer. 

3. The said sale was largely attended by various 
purchasers, and the merchandise was first offered 
in bulk and then in: single lots, and then in bulk as 
a gojng concern. The sale in single lots brough t ,the 
sum of $1,632.00; the sale in bulk brought 1the sum 
of $1,900.00, and sale in bulk as a going concern 
brought the sum of $2,000.00. 

81 

Pctdion 

4. Peti tioner believes that the bid of $2,000.00 
as a going concern is a fair and reason able bid and 
should be accepted by him as receiver of this estate, 
as the said bid is eighty -six per cent. of ithe appraised 
value, which appraisal is on file in this court . 

\VHEREFORE petitioner prays that t he said sale 
may be confirmed and ratified for the sum of $2,-
000.00 as heretofore set forth. 

And your petitioner will ever pray, etc. 

HARRY SALZMAN, 
Petiti oner. 
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UNITED STATES OF AMERICA, l 
DISTRICT OF NEW JERSEY. jss. 

STATE OF NEW JERSEY, l 
COUNTY OF ESSEX. fss. 

HARRY SALZMAN, being duly sworn according 
to law on his oath deposes and says; that he is the 

10 petitioner named in and who executed the annexed 
petition; that he has read the said petitio n and 
knows the contents thereof, and that the same is 
true, excepting as to those matters therein sta ted to 
be alleged on information and belief, and as to those 
matters he believes it to be true. 

HARRY SALZMAN. 

Sworn and subscribed to before me this 23rd day 

20 
of October A. D., 1925. 

30 

40 

HERBERT L. ELI NS, 
An Attorney ell Law of Ne'W Jersey. 

I, THOMAS BARBER, Clerk of the 
Court of Chancery of the Sta te of New 
Jersey, the same being a Court of 
Record, do hereby certify that the fore-
going is a true copy of the ORDER AP-
POINTING STATUTORY RECEIV-
ER, filed SeP'tember 3, 1925; ORDER 
FOR SALE, filed October 4, 1925; 

(SEAL) PETITION FOR SALE, filed October 10 
14, 1925; PETITION AND ORDER 
TO EXECUTE, filed October 21, 1925, 
in the cause wherein HARRY SALZ-
MAN, Receiver in Chancery of the 
Ideal Music Company is complainant , 
and Ideal Music Company, of Plainfield , 
a corporation is defendant, now on the 
files of my office. 

IN TESTIMONY V\THEREOF, I have hereto set 20 
my hand and affixed the seal of said Court at Tren-
ton, this 23rd day of May, A. D. ninetee~ hundred 
and twenty-seven. 

• 

THOMAS BARBER, 
Clerk. 
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E xhibit D-l 

Telephone lVIar ket 2627 

ADOLPH GREENFIELD 

197-199 Market St., 

Newark, N. J. 

October 24, 1925. 

In and for the consideration of twenty-two hun-
dred doliars ($2,200), I, the undersigned, sell all my 
right title and interest of the Ideal Music Co. assets 
of 227 vV. Front St., Plainfield, N. J., which I have 
purchased from Harry Salzman, Receiver, ito Nathan 
Fisher of Newark, New Jersey, Fi ve hund red dol-
lars received as deposit and balance to be paid as the 

20 goods are sold, but not later than Novembe r 15, 
1925 , this includes everything I bought from the 
receiver . 

Witness: 

ADOLPH GREENFIELD ( Sign ed.) 

NATHAN FISHER (Signed.) 

I. SCHAEFFER. 

30 Ex. D-1 
5-24-27 
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Plaintiff's Witness, Ha rry Scilzmcin, Direc t. 

NEvV JERSEY SUPREME COURT , 
UN ION COUNTY CIRCUIT, 

May Ter m, 1927. 

HANNAH LINKE , 

- vs.-
ADOLPH GREENFIE LD. 

Transcript of stenographer's notes of evidence in 
the above entitled cause, 1taken before HON. PETER 
F. DALY, Circuit Court Judge, and a Jury, at the 
Union County Court House, in the City of Elizabe th , 
New Jersey, on the twenty-fourth day of l\1ay, A.IJ., 

10 

1927, at 2.30 P. M. 20 

Appearances : 

JOHN P. OWENS, Esq., 
Counsel fo r the P laintiff. 

MESSRS. KRAEMER & SIEGLER, 
JOSEPH KRAEMER, Esq., (Present) 

Counsel for the Def endan t. 

(A jury being empanelled and found satisfactory, 30 
they were sworn.) 

(Argume nt.) 

The Court: Application is made to amend 
parag raph four of the first count so that the 
same shall read: "The defendant remained in 
possess ion of such premises until December 
10, 1925, upon which date he vacated the 
same without notice to the plaintiff, and the 

40 
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Plaintiff's w1:tness, Harry Scilzman, Direct. 

plaintiff was unable t o rent the said premises 
until February 15, 1926, and defend ant has 
refused to pay plaintiff the rent due her upon 
said lease for said period from October 26, 
1925, to February 15, 1926." 

Mr. Kraemer: I think that t hart requires 
10 the-

The Court: Have you any objection to that? 
lVIr. Kraemer: No. 
The Court: The amendment is allowed. 

How much do you claim is due? 
l\i[r. Owens: $948.67. Paragraph number 

five asks from October 26, 1925, to February 
15, 1926. 

The Court: Rent payable in advanc e? 
Mr. Owens: Yes, your honor. 

20 The Court: And that $34.67, the first 
amount you claim was due. 

Mr. Owens: For the balance of-
The Court: I do not think it mak es any 

practical difference. They will get whatever 
they prove, if they are entitled to anyt hing. 

Mr. Kraemer: All right. 
(Mr. Owens opens the case for the plaintiff. ) 
(Mr. Kraemer opens the case for the defen dant.) 

30 HARRY SALZMAN, a witness produced on be-
half of the plaintiff, being duly sworn according to 
law, on his oath, saith: 

Dire.ct E xa,1nination by Mr. Owens: 
Q Were you the receiver for the Ide al Music 

Company of Plainfield? . 
A Yes, sir. 
Q I show you a letter addressed to Hannah Linke 

and ask you if that is your letter and your signa-
40 ture. 

37 

Plaintiff's Witness, H erbert L. Elins, Dire,ct. 

A Yes, sir. 
Mr. Owens: I want to mar k that for identi-

fication. 
(Letter marked Exhibit P-1 for identifica-

tion .) 
Q \Vho was your at torney as receive r? 
A \i\Tilliam Harris' offices. 10 

HERBER T L. ELINS, a witness pro duced on be-
half of the plaintiff, being duly sw orn according •to 
law, on his oath, saith: · 

Dire.ct E xaminat ion by Mr. Owens: 

Q You are a counsellor at law'? 
A Attorney at law. 
Q You were such on November 4, 1925? 
A That is right. 20 
Q Connected with the offices of William Har ris 

of Newark? 
A That is right . 
Q Do you know he was the attorney of Harry 

Salzman, the receiver of the Ideal Music Company? 
A He was . 
Q vVho handled that matter m Mr. Har ris' of-

fices? 
A I did. 
Q This letter dated Nov ember 4, 1925, addressed 30 

to Hanna h Linke-did you write that let t er? 
A I dictated it. 
Q As atto rn ey or as an employee of Mr. Harris ? 
A As an associate of Mr. Harris .• 
Q He was attorney for rthe receiver of th e Id eal 

Music Company? 
A That is right. 

Mr. Owens : That is all. I offer this let -
ter. 

(Letter da te d Nov ember 4 1925 ma rke d 40 
Exhibit P-2 for identification.) ' 



LO 

20 

30 

40 

38 

Plciiritiff's Witn ess, Hannah Link e, Direct. 

HANNAH LINKE, the plaintiff, being duly sworn 
according 1to law, on her oath, saith: 

Direct Examinat ion by Mr. Owen s: 
Q You ar e the plaintiff in this suit, Mrs. Linke? 
A Yes, sir. 
Q· You ow11 the premise s 227 West Fron t Street, 

Plainfield? 
A Yes, sir. 
Q I show you a paper and ask you wha t it is. 
A That is the lease, yes. 
Q What js it? 
A The lease. 
Q The lease for what premises? 
A 227 West Front street. 
Q The lease to the · Ideal Music Compan y? 
A The Music Company, yes. 
Q Is that your signature? 
A Yes, sir. 
Q Is this the sign2.ture of the Ideal Music Com-

pany? 
A Yes, sir. 
Q Do you know ~here these gentlemen ar e now? 
A No, I have no idea where they are . 

Mr. Owens: I offer the lease. 
Mr. Kraemer: Is that the same lease you 

annexed to the complainit? 
Mr. Owens : Yes. 
Mr. Kraemer : All right. 
The Court: Admitted. 
(Lease entered in evidence and marked 

Exhibit P-3.) 

Q That lease was for a term of five year s? 
A Yes, sir. 
Q At a yearly rental of $3,120? 
A Yes. 

39 

PlainUff's Witn ess, Hanna,h Linke, Direct. 

Q Payab le $260 in advance on the first day of 
each month? 

A Yes, sir . 
Q And the Ideal Music Company rem ained there 

for th e whole five years of tha t lease? 
A No, not of that lease. 
Q I mean th e 1920 lease, the first lease. 
A Yes. 
Q I show you a lette r and ask you what this is . 
A That they wanted to take the lease for the 

term of the next five years. 
Q For five years more? 
A Yes, sir. 
Q That would be from October 19, five yea r s 

from April 1, 1925? 
A Yes . 
Q At the same rent of $260 per month? 
A Yes. 

(Lett er entere d in evidence and marked 
Ex hibit P-4.) 

Q How long did the Ideal Music Company re-
main in possession of the premises '? 

A The second lease or the first? 
Q Yes. 
A Fro m January 1-
Q The second lease from April 1, 1925. 
A Fro m Apri l 1, 1925, to October 1. They went 

in the hands of the receiver then. 
Q And when did the receiver-
A Who was the receiver? 
Q ( Continuing)-surrender possession to you? 

vVho was the receiver, do you know? 
A lVIr. Salzman. 
Q What happ ened to the lease? Do you know? 
A Mr. Salzman-

Mr . Kraemer: I object to t hat, if the Court 
please. 
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Plaintiff's Witness, Han nah Linke, Direct. 

1\1:r. Owens : If your Honor please, I desire 
to off er now in evidence certified copies of 
the order of the Court of Chancery declaring 
the Ideal Music Company of Plainfiel d insol-
vent, appointing Harry Salzman as receiver, 
a certified copy of a petition for sale of the 
assets including the lease of 227 West From 
street'; and the order for sale; also a petition 
for confirmation of sale; and an order of a 
confirmation of the sale of the assets of the 
Ideal Music Company and the store 227 West 
Front street. 

Ml'. Kraemer : Certified copy? 
Mr. Owens: Yes. 
The Court: It is admitted. 
(Papers referred to entered in evidence 

and marked Exhibit P-5.) 
The Court: What was the date of the em-

ployment of the receiver? October 13? 
lVIr. Owens: October 13, 1925. 

Q Up to what date were you paid by Mr. Salz-
man as receiver? 

A October 26, 1925. 
Q I show you a letter and ask you if you re-

ceived that 1etter from Mr. Salzman. 
A Yes, I did. 

Mr. Owens: I offer this letter. 
Mr. Kraemer: I object, if your Honor 

please. 
The Court : Why? 
Mr. Kraemer: That is a letter from Mr. 

Salzman. It cannot be binding upon this d.e-
f endant, a letter from Mr. Salzman to the wit-
ness. 

Mr. Owens: A letter from Mr. Salzman as 
receiver of ·the Ideal Music Company .. 

41 

Plainti-ff's vVitness, Hannah Linke , Direct . 

The Court: Well, it ma.y help us to arrive 
at the proper conclusion in this case. I don't 
know. 

Mr. Owens: Relative to t he matter at is-
sue here. 

The Court: I admit it. 
1\1:r. Kraemer: I beg an exception, if your 

Honor please. 
The Court : Yes. 
(Letter da ted October 28, 1925, previously 

marked Exhibit P-1 for identification, entered 
in evidence and marked Exhibit P -1.) 

(Mr. Owens reads the letter Exhibit P-1 
to the jury.) 

Q After that date of October 28, Mrs. Linke, did 
you see Mr. Greenfield? 

A Yes, sir. 
Q Where? 
A He came to my house. 
Q Before that were you present at the sale? 
A Yes, sir. 
Q Of the Ideal Music Company's assets? 
A Yes, sir. 
Q Where did that sale take place? 
A In the store, 227 West Front street. 
Q Who bought the lease that day? Did you 

hear it sold? 
A Yes, it was the first thing sold, was the lease. 

It was the thing was bought and sold. 
Q vVho bought it? 
A Adolph Greenfield. 

Mr. Kraemer: I object to that. 
By the Court : 
Q How do you know that? 
A It was given over to the sale. 
Q Was Mr. Greenfield there? 
A Yes, sir, he was. 
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Pla in tiff 's w ,itness, Hanna h Li n k e, Direct. 

By Mr. Owens: • 
Q Did you make any announcement as to the 

lease' that day? 
A Yes, I did. 
Q What was that announcement? 
A There is a paragraph in the lease tha t says 

it cannot be transferred to anybody withou t my sig-
nature, and I a.sked the agent-he is here. Het estified 
here a while ago-I asked him to please read the 
paragraph so nobody would be fooled. 

lVIr. Kraemer: If your Honor please, I 
didn't get your ruling on the question as to 
who bought the lease. 

The Court: She said that he bou ght the 
lease, that he was >there. She saw him there. 

By the Court: 
Q Did you hear him bid for it? 
A Yes, sir. $200. 
Q That is, Mr. Adolph Greenfield? 
A Adolph Greenfield was the man. 

Mr. Kraemer: I ask for an exception to the 
admission of this testimony. 

The Court: You may have it. 
Mr. Kraemer: I want to call your Honor's 

atten•tion to the fact that I make that objec-
tion under the Statute of Frauds, which re-
quires assignments to be in writing. 

The Court : Yes. 

By Mr. Owens: 
Q Did you. see Mr. Greenfield after that ? 
A Yes. 
Q Where? 
A I seen him once 111 the store, one Saturday 

40 afternoon. 
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Plaintiff's lVitncss, Ha nna h Linke, Direct . 

By the Court: 

Q One minute before you reach that fact , Mrs. 
Linke. 

A Yes, sir. 
Q vVhen you requested that the seller-who was 

putting up for bids an assignment of your lease, or 
sale of your lease when you req ueste d him to an-
nounce that there was a provision in your lease 
that i•t could not be assigned to anyone without your 
consent, what was done? 

A Why, he rea d the paragraph off before it was 
sold. 

Q Was Mr. Greenfield there wh en that para-
graph was rea d off? 

A Yes, sir, he was. 
Q How close was he to the man that was readino-

it off? 
0 

A Why, the man that read it off was here last 
week. 

Q Well, how many feet away from Mr. Green-
field? 

A He wasn't as far as he is from me now. 
Q How far were you from the man? 
A I was right there. I stood right to hear what 

was going on. I was in my own interest, you know, 
looking after my own interest. 

Q In what st reng th of voice did he make the 
announce ment? 

A Quite loud. He was an auctioneer. 
By Mr . Owens : 
Q Did you see Mr. Greenfield after that? 
A Yes. 
Q Where? 
A In th e store, one Sat urd ay after that, after 

they bought th e lease the day before or t wo days be-
fore. 
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Pla1:ntiff's Witness, ~Hannah Linke, Direct. 

The Court: \tVhen did the sale take place? 
:Mr. Owens: October 22, I believe. 
Mr. Kraemer: October 23, I think. 
Mr. Owens: October 23. 

By the Court: 
LO Q How long afterwards was it, Mrs. Link e, that 

you saw Mr. Greenfield? 
A \tVhy, it was the next Saturday. He was sit-

ting in the store as I passed by and I see two men 
inside, and I went in and the place was-

Q You went in what store? 
A l\tly lease. 
Q The store that was leased? 
A Yes, Judge. I went in and the place was so 

dilapidated looking that it grieved me, and I asked 
20 him why they wouldn't clean up the paper. I was 

afraid of fire, and he was smoking cigars ther e with 
another man. The place was in a terrible condition. 
I asked him then, he wanted to know if I wanted 
him for a tenant. I said, "Yes, I want you for a ten-
ant. They tell me you are a very rich man. " He 
says. but I said, "You will have to live accord ing to 
the lease.' ' And he says, he said then to me, he said, 
"Vv ell, I tell you," he says, "I sell you 1the lease." I 
says, "No, I don't want the lease. You are respon-

30 sible. You bought it in the sale." And he says, he 
told me then that he would not be afraid of my 
building. He would put a candle in the back and 
small lights in the front. He would put in an organ, 
and I would not want him to be in the place. I 
said, "You might do that in Europe, but you are in 
Plainfield now. You will have to live accordin g to 
the neighbors of this section." I said, "You live ac-
cording to your lease, Mr. Greenfield." Then he 
went on, he asked me would I collect the rent. I 

40 told him I would collect, or he send it to my house, 
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but he never sent it to my house, or he never asked 
if I want ed the rent or anything else, but simply 
went arou nd to sell the lease. 

By Mr. Owe·ns: 

Q How much did he want for the lease? 
A He wanted three hundred first, and then he 10 

want ed two hundred. He paid two hundred for it , 
because it was the first thing sold. 

Q Did he pay any rent for the balance of Octo-
ber? 

A No rent whatsoever. 
Q Did he pay any rent for the balance of No-

vember? 
A No. 

Mr. Kreamer: For the balance of N ovem-
ber? 20 

Q For the month of November. 
A No, he paid no rent at all. He didn't offer 

to pay any rent, only the one time he asked me 
where he should send a check. 

Q Did you ever receive a key back for the prem-
ises? 

A I did. 
Q \Vhen? 
A I think around the tenth of December. 
Q 1925? 30 
A 1925. They came by mail. 
Q Did you receive any rent for the month of 

December, 1925? 
A No, sir. 
Q How long were the premises vacant after De-

cember 10, 1925? 
A Until the fifteenth day of February, 1926. 
Q Did you receive any rent from the month of 

January, 1926? Did you receive any rent for Feb-
ruar~ 1926? 40 
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A No, sir. 
Q How much rent does Mr. Greenfield owe you 

altogether? . 
A I have no idea. There is a bill there for it. 
Q He owes you for the balance of October ? 
A October, November, December, Janu ary, and 

to February 15. 
Q He owes you for four days in October; it 

amounts to $34.67? 
A Yes. 
Q $260 for November? 
A Yes. 
Q $260 for December? 
A Yes. 
Q $260 for January, 1926 '? 
A Yes. 
Q And $130 up to the fifteenth of February, 

from the first to the fifteenth? 
A Yes. 
Q Has he paid any part of that? 
A No, sir. 
Q Under the lease, Mrs. Linke, who was to fur-

nish heat? 
Mr. Kraemer: I object to that. 
The Court: Who was what? 
Mr. Owens: Who was to furnish heat '? 
The Witness : The owner of the lease. 
The . Court: I thought you waived that. I 

thought you said you waived the second count. 
Mr. Owens: I will waive that. 

Cross E xa1nina tion by }!Jr . Kraemer : 
Q Mrs. Linke, how many times after the sale 

di<l you see Mr. Greenfield? 
A Once in the store, and he came to my house. 

They came to my house twice to sell the lease, one 
night about eight o'clock singing, "Where is the old 
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woman ? Where is the old woman? " He scared me 
around the house, and we live in a lonely place 
anyway. 

Q When was it that you saw him in the stor e ? 
A I have no idea. l't was a few da ys after the 

sale. 
Q I thought you said it was Saturday morning? 
A I think it was. It was Saturd ay and it was 

raining . I know that very well, but I can't recall 
whether it was th e first or the second Saturd ay, but 
the place was in a dilapidated condition. 

Q Now, did he come to your house before or 
after that? 

A Afte r. 
Q Do you re call how long after that? 
A Possibly a week. I don't know the exact date. 
Q Alone or with somebody? 
A One after noon. One afte rnoon. 
Q Alone or with somebody else? 
A No, he had a man with him all the time. 
Q When you came in the store on that Saturday 

that you mentioned, there was a man in the r e, wasn '•t 
there , outsi de of Mr. Greenfield? 

A The same man that was alwa ys with him. 
Q Do you recall the man's nam e ? 
A I don't know his name from Adam. 
Q After December 10 what did you do in con-

nection with th e store? 
A After December 1 O ? 
Q. I th ink you said it was December 10 that you 

received the keys for the store. 
A Well, I had the place cleaned up. The fire 

author it ies got afte r me, and I had to have the place 
clE~aned, which cost me an awful lot1 of money,_ and I 
trie_d to rent it but was beyond renting tim~, because 
until the fifteenth of January; then I ren t ed it to Mr. 
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Dreyer. It was gone beyond renting tim e at that 
time, you know. 

Q On December 10 or shortly there after. And 
after you got the key you went into possession of 
the store? 

A I had to do something with it, of course, and 
I couldn't leave it as Mr. Greenfield. Why, nobody 
would go upstairs or nowhere with the dirt of the 
place. 

Q What did you do about cleaning it up ? 
A I had a truckman to come for tw o days to 

clean it out; more than two days. Never seen such 
dirt. He undone everything and left the dirt for 
me to clean. 

Q What about this material? 
A He took out all the material and left. Actual-

ly it was that high (indicating). That took Mr. 
Burke and Mr. Magaw with his truck, he took twu 
truckloads, and I have my own man for three days 
a>t it, and the sigh t distressed me w'ith th e grease 
of the machines. 

Q Did you do anything about repairing it ? 
A I didn't do any painting or repa irin g. I 

haven't got no bills for painting or repairi ng, only 
for cleaning. 

R edire.ct E xa,mina tion by Mr. Owens : 

Q Mrs. Linke, did you receive this lette r? 
A What is that? 
Q This note from Mr. Harris, William Harris. 
A Yes , I received this letter. Yes, sir, I did. 

Mr. Owens: I wish to offer this lette r . 
Mr. Kreamer: Just a moment. I object to 

this offer. I would rather have the Court 
rule on it before you read it to the j ury. 

The Court: What is the basis of your ob-
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ject ion? What ar e the reas ons ? What are 
the reasons f or your obj ect ion ? 

Mr . Kr aemer : It is hearsay . It is not bind-
ing on the defend ant . It is unsworn t esti -
mony of a man who is not produced in court. 

Mr. Owens : If your Honor please, thi s let -
ter is dictated by Mr. Eli ns, an atto rn ey of 
Mr . Harr is' office, who 'is an attorn ey fo r the 
receiver, and Mr . E lin s has been produced in 
court. He was the second witness called in 
this case . 

The Court : I un der stand, but you are not 
answeri ng the point th at is made- th at that 
letter contai ns a st at ement as to what Mr . 

Greenfield told Mr. Harris. How can that 
bind Mr . Harris? Th er e is much in the let ter 
that is proper ly evident ia l. The receive r had 
ta ken over th e cont ro l and the poss ession of 
the premises, an d th ere are da tes r efer r ed to 
and rent re f er red 1to, and it may be very 
pert inent to a proper dete rmin atio n of th is 
issue . I am going t o admit th e let ter, but I 
am also holding that anyth ing in tha t let ter 
that refers t o anyth ing said or done by Mr. 
Greenfie ld, the defendant , is not bin ding to 
any degree upon Mr . Gr eenfield. 

Mr . Kraemer : May I call your Honor 's at -
t ention to th e da1te of this lette r ? It is dated 
November 4, 1925, and the tes timon y is that 
lease was s~ld on November 23. 

The Court: That may be so. 
Mr . Krae mer : Merely an as ser t ive letter . 

It is not a rec ord lett er of anyth ing that was 
done in the or der of his duty as the at t orney 
for the receiver . 

The Cour t : Wh y not? It is an admi ssion 
of wha t t hey did do, wh at the rece iver did do. 
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Mr. Kraemer: I say as 1to that, tha t it is 
merely assertive and not testimony. 

The Court: No, it is an admission of what 
they did do. 

Mr. Kraemer: Not an admission on th e part 
of the defendant. 

The Court : Oh, no, and I am holdin g that 
the letter is not binding so far as it att empts 

to prove anything said or done by the def end-
ant, but it may be a very interesting question 
here as to whether or not the receive r had a 
right to sell thart lease, and the proof that he 
did actually sell the lease, an admissio n from 
the receiver that he actually sold the lease, is 
evidential if that question is to be pass ed upon 
by the Court and jury or ei1ther. 

Mr. Kraem,er: I pray an exception to your 
Honor's ruling. 

The Court: You may have it. So far as any 
reference is made to Mr. Harris, the ju ry will 
understand they are not binding on Mr. Har-
ris, and the Court will charge in that respect 
in case it becomes necessary. I do not mean 
Mr. Harris. I mean Mr. Greenfield. 

(Letter previously marked Exhibit P-2 for 
identification entered in evidence and marked 
Exhibit P-2.) 

(Mr. Owens reads Exhibit P-2 to the jury.) 
Mr. Owens: rhat is all. That is our case. 

DEENDANT'S CASE. 

ADOLPH GREENFIELD, the defendall't, being 
duly sworn according to law, on his oath saith: 

Direct Examination by Mr. Kraemer: 

Q Mr. Greenfield, what business are you engaged 
in? 
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A Auct ioneer. 
Q Where? 
A At Newar k, New .Jersey. 
Q Will you give me your street address? 
A 199 Market street, Newark. 
Q How long have you been engaged in that busi-

ness? 
A Eighteen years. On •these premises since 

1895. 
Q You attended this sale of the Ideal Music 

Company at this address in Plainfield at the store 
owned by Mrs. Linke, the plaintiff? 

A I did . 
Q Did you speak to Mrs. Linke after the sale? 
A I did. 
Q Tell me what she said and what you said. 
A As the auctioneer was selling-read the condi-

tions of the sale. which is one of the custom in the 
auctioneers at a bankruptcy or a Court of Chancery 
sale, to read the conditions of the sale; and there 
was a statute thart has provided as aforesaid by Mrs. 
Linke, that on account of t he-. Well, I can't just 
exactly explain to you, counsel. It says there in 
one of the paragraphs in that lease. 

Q Can't assign the lease? 
A Wirthout her consent. And after I bought the 

entire stock, I then bought the lease sepa ra tely. I 
bought the entire stock and then Mrs. Linke said-
I went to Mrs. Linke and asked whether, I would 
like to have an auction sale on Saturday to dispose 
of this s·tuff so I would not have to take it down to 
Newark. Mrs. Linke says, "No, I will not permit 
you to have an auction sale on these premises." And 
after she told me this, that she would not leave me 
conduct the sale on these premises-I have an auc-
t~on house in Newark-the next day if I remember 
right I ordere d an express man right from Plainfield 
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to take out the phonograph and the records an d other 
stuff that I bought in that lot, and left all the fixtures 
-~here. And that is the whole thing that happened 
that day. 

Q. I show you this paper here and ask who the 
gentleman whose name is signed underneath is, Mr. 
Na than Fisher, is. 

A If your Honor permit me, it is a custo m when 
you go to one of these bankrupt sales, or Court of 
Chancery sales, there are always ten or twelve or 
twell'ty bidders, and this Mr. Fisher happene d to be 
there and he also bid on the stuff, and I was the 
highest bidder and he was the next. I think his bid 
was around $1,900, and after I received the report 
that Mrs. Linke would: not give me the store to con-
duct an auction sale, I went and says, "He re, Mr. 
Fisher. I will sell you this stock if you give me ten 
per cent. profit, which is $200. You can make your-
self whatever you want. You can stay in here and 
do business. J\!Irs. Linke will not stand for it to have 
an auction sale." And Mr. Fisher agreed to this, 
and we have taken the merchandise out of 1there. 
The next day I have drawn up that little bill of sale, 
which business men as man to man, gentle men of 
the jury-we don't have to go to a lawyer for a little 
proposition like this-in and for the consider ation of 
so and so-

Q I didn't ask you to recite that. 
A All right. 
Q The paper is here. What did you bargai n with 

Mr. Fisher for? 
A That he is-

Mr. Owens : If your Honor please, I object 
to that question. 

The Court: What has that do with 
Mrs. Linke? 

(Argument). 
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The Court: I am allowing it. 
(Last question read by stenographer.) 

A When I have taken the stu ff over to Newark 
the next day, and when I made the proposition that 
in and for the consideration, that I have already 
explained, that I would sell all the righ t , title and in-
terest that I have bought from the Ideal Music 
Company from the receiver for that consideration, 
for $2,200, which he was satisfied. 

Q Did you have the key for the store? 
A Yes. 
Q What did you do with it? 
A I give it to Mr. Fisher. 
Q Where you ever in possession of that store 

afterwar ds? 
A No, sir. 

The Court: After what date? 
Q The date when you made this paper? 
A What date is that, sir? 
Q October 24. 
A Once I have given this bill of sale over to Mr. 

Fisher, I absolutely have nothing to do with that 
store whats oever, and wasn' 1t there. 

Mr. Kraemer: Take the witness. 

Cross Exami1uition by Mr . Owens: 

Q You bought the assets on October 23? 
A I thi nk that is the date, yes, sir. 
Q You sold to Mr. Fisher October 24? 
A Yes, sir. 

. Q You didn't consu1't Mrs. Linke before you sold 
it to Mr. Fisher, did you? 

A No, sir. I didn't think it was necessary. 
Q You didn't consult her at all? 
A No, sir. 
Q Now, she owned the property? 
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A Yes, sir. 
Q You knew you had bought a lease from t~e 

receiver, which she had made with the Ideal Music 
Company? 

A Yes, sir. . 
Q you spoke to Mrs. Linke in her store the fol-

lO lowing afternoon? 
A I did, yes, sir, right after the sale. 
Q And you went out to her house to see her, 

didn't you? 
A Yes, sir. ? 
Q And y~u offered to sell her the lease for $200 · 
A No, sir. 
Q You mean to say you didn't? 
A Nr • o, sir. 
Q When did you go out to her house? 

20 A The Sunday following with Mr. Fishe r . 

30 

40 

Q Why did you go there? 
A Because Mr. Fisher wanted to know as to that 

lease. l d 
Q You had an interest in that lease? You ia 

the lease at that time? . . . er 
A I had an interest, yes, sir. And ML Fish 

didn't know where Mrs. Linke was, and he asked me 
to go out there with him. ? 

Q So you went out there for Fisher's inter est · 
A Not exactly. H is among business men as a 

favor the same as I do for you. 
Q 'In your answer you say on October 23 you 

' h · of the acquired from Harry Salz1:1an, t e receiver . of 
Ideal Music Company, Plainfield, a corporation 'd 
the State of New Jersey, all the assets of th e _sai, 
company for the sum of $2,000; that is tru e, isn t 
't? I • 

A Yes, sir. 
Mr. Owens : That is all. 

55 

Defen dant's Wit ness, Adolph G1·eenfield, by the 
Court. 

By the Court: 

Q Did you buy the lease or didn't you? 
A I didn't, your Honor. 
Q If you didn'ti buy it, what right did you have 

to sell it to Fisher? 
A I haven't sold it to him, your Honor. 
Q What did you sell him? 
A I sold him my right, title, and interest. 
Q In what? 
A In the Ideal Music Shop. That is what he 

went to see Mrs. Linke, if your Honor please, to 
see if he can make arrangements. 

The Court : vVhere is that letter of hers? 
Let me have it. 

Q Do you know Mr. Harris, the attorney for the 
receiver? 

A Mr. Harris, your Honor? 
Q Yes. 
A I don't know him, no, sir. 
Q Did you ever communicate with \Villiam Har-

ris of Newark, counsellor at law, at Newark? 
A Never. 
Q Or anyone at his office as to this lease? 
A Never in my life. 
Q Did you ever see the young man who came 

from his office, who was a witness in this case? 
A They probably know me. I don't remember 

ever seeing Mr. Salzman on the date of the sale. 
Then I didn't know he was Salzman, or going under 
Salzman. 

Q Didn't you pay $200 for ithis lease? 
A No, sir.. If your Honor please, I don't want 

to get you sore, but the madam announced I bought 
the lease the first thing. 

Q What is that? 
A I say, if your Honor please, Mrs. Linke stated 
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here on the witness stand that the first thi ng was 
sold was the lease, and that is impo~sible. A_ man 
goes out to buy a stock of merchandise. He 1s _not 
going to go out and buy the lease the first thmg. 
I pledged my honor I didn't buy the lease. 

Q Was the lease put up for sale? 
A Well, I think it was, yes, sir. 
Q What was done with it? 
A It was sold first when the single parcel of 

stock 'was first offered. 
Q Why don't you answer the question? 
A I would live to, your Honor, but I didn't 

quite memorize. I am a man sixty years old. 
Q I was sixty years old th is week, but th at has 

not affected my memory. Go ahead. 
A I don't quite remember. 
Q Just answer the quest ions . 
A Y~. 1 
Q I asked you if the lease was put up for sa e, 

and you said yes. Now, then, I want to know when 
it was put for sale what happened as to •the lease. 

A I really couldn't tell you, your Honor, because 
if I understand right, the stock was o:ff e-red first, and 
then the lease, and then put up in bulk. ? 

Q Whether one was first, or the o•ther was firSt · 
A That is it. 
Q Then what? . 't 
A I didn't buy, the lease. My answer is I didn 

buy the lease, your Honor. 
Q You were there, weren't you? 
A Oh, yes. 
Q You were very much interested? 
A In the lease, if your Honor please? 
Q What? 1 A Interested in the lease, if your Honor please· 
Q You were very much interested in the sale? 
A In the sale, yes, sir, certainly. 
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Q And) you bought the stock? 
A Bought the stock. 
Q You were the highest bidder. You don't know 

whether you bought that before the lease was put 
up for sale or not, do you? 

A I don't quite get that. 
Q You say the lease was put up at one time and 

the stock was put up at another. 

Mr. Kreamer: That is what the •record 
shows. 

Q I am asking you. You said that before. 
A Yes, your Honor, ' I bought that in bulk. 
Q Bought what in bulk. 
A The stock and the lease. 
Q Then you did buy the lease? 
A Well-
Q How much did you include in your bid for the 

lease? 
A Well, the stock was sold first in a single parcel, 

your Honor, then in bulk, and then put up again to-
gether and I bought it for $2,000 as a whole. 

Q That included $200 for the lease? 
A \Vasn't stipulated at $200, your Honor. 
Q You bought the whole business, and then you · 

bought the lease? 
A You can take it that way. 
Q I am not taking it that way. You say .you 

bought the lease. 
A All right . I misstated, if your Honor please. 
Q Just a minu te. You say that the stock was put 

up and the lease was put up, and whether the lease 
was put up first or the sale of the stock was pu t up 
first, you don' know, but that you bought the stock? 

A Yes, sir. 
Q And then you think the lease was put up and 
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that was included with the stock, and you goit both, 
is: that right? 

A That is right, your Honor. 
Q Then you did buy the lease, did you? 
A Well, yes. 

Mr. Owens: That is all. 
Mr. Kraemer: That is all. 

ISIDORE SCHAEFFER, a witness prod uced on 
behalf of the defendant, being duly sworn according 
to law, on his oath, saith: 

Dir ect E xc1,mination by Mr. Kraemer: 

Q \Vhere do you reside? 
A 208 Chadwick avenue, Newark. 
Q Are you the gentleman who signed thi s paper 

as witness? 
A Yes, sir. 
Q Did you see Adolph Greenfield and this man 

Nathan Fisher sign that paper? 
A That is right. 

Mr. Kraemer: I offer it in eviden ce. 
Mr. Owens: I object to its admis sion be-

cause it does not bind Mrs. Linke. Mr . Green-
field took the lease subject to its term s. . 

Mr. Kraemer: You may mark it for identi-
fication first. 

(Paper marked Exhibit D-1 for identifica-
tion.) 

The Court: You object to this? 
Mr. Owens: Yes, if your Honor please. 
The Court: Why? 
Mr. Owens: Because it doesn't bind Mrs. 

Linke. 
The Court: It may not bind Mrs. Linke, but 

it may be very illuminative to a pro per deter-
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ruinati on in this case. Tha t paper presumes 
to conta in an appraisal of all the asse t s which 
he bought at th is sale, and provides that with 
·the ter ms of payment, and inferentia lly th at 
the sa le shall be completed by November 15. 
The sale completed where by November 15? 
Out on the str eet or in this store ? I a~ go-
ing to admit it. · 

Mr . Owens: Will your Honor allow me an 
exception. 

The Court: Yes, certainly. He says tha t 
he had no righ t t o •the property at all, accord-
ing to his t estimony, and yet here by his writ-
ten document he is giving somebody else a 
righ t to stay ther e till Novemb er 15. I do 
not see why you object. I allow it . 

(Paper previously marked D-1 for identi-
fica•tion entered in evidence and ma rked Ex-
hib it D-1.) . 

Adjourned until tomorrow, Wednesday, 
May 5, 1927, at 9 :30 A. M. 
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NEW JERSEY SUPREME COURT, 
UNION COUNTY CIRCUIT , 

May Term, 1927. 

HANNAH LINKE , l 
- vs-

ADOLPH GREEN F IELD, l 
--

Tran script of stenogr aph er's not es of evidence in 
th e abov e enti t led cause, taken before HON. PETER 
F. DALY, Circui t Court Judge, and a Ju ry, at the 
Union County Court House, in the CHy of Elizabeth, 
New Je rse y, on the twenty-fif t h day of May, A. D. 
1927, a t 9 :30 A. M. 

App earanc es : 

JOHN P. OWENS , Esq., 
Counsel for the plaintiff. 

lVlESSRS. KRAEMER & SIEGLE R, 
JOSEPH KRAEM ER, Esq. , (Pr esent) 

Counsel for the def endant. 

Th e Cour t : Who was the last witness? 
Mr. Owens : 1\/[r. Scha effer. 
The Court : Wha1t do you wa nt to ask this 

man? 
Mr. Owens: I wan ted to cros s-examine him 

as to this bill of sa le, wher e it was signed, 
who signed it , who was ther e, what was the 
consideration, and other things . 
Th e Court : Well, he wasn't cross-examined. 
Is l\fr. Schaeffer here? 

Mr. Kraemer: I can' t get him. He is in 
Newar k somewhere. 
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SAMUEL VAN POZN AK, a witness produced on 
behalf of the defendant, being duly sworn accor ding 
to law, on his oath, saith: 

Direct Excimination by Mr. Kraemer: 

Q vVhat is you:r business? 
A Auctioneer, sir. 
Q vVhere is your place of business? 
A Newark. 
Q Do you conduct auctions for the courts? 
A Yes, sir. 
Q Did you conduct this auC'tion sa le of the assets 

of the Ideal Music Company? 
A Yes, sir. 
Q In behalf of the receiver? 
A Yes, sir. 
Q vVill you t ell us what occurred at this sale? 
A The, conditions of our sa le was read . To con-

duct the sale we first put up the assets in bulk, the 
assets consisting of •the musical instruments and fix-
tures, and then we took a bid in bulk. We went to 
the lease and put up the lease. 

Q I didn't get that. 
A Then we went to sell the lease . 
Q \1/hat was the result of •the bid in bulk? 

. A I think it ·was $1,500, the first bid, the bulk 
bid in lots, fixtures, and the instruments . 

Q And then the sale of the lease? 
A And then the sale of the lease . 
Q \1/hat happened to that? 
A There was one bid of $200, and the party that 

bought it asked some technical quest ions. 
Q Don't tell me what they were. Tell me what 

the questions were . 
A They asked whether the lease was to be a lease 

guarantee d that they could take possession, and the 
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receiver answered that he was only selling his right, 
title and interest. That was what I sold. 

Q Who bought that? 
A I can't think of the gentleman's name. 
Q Was it Greenfield? 
A No, sir. 
Q What happened after •that? 
A After that I put up the assets in single lots, 

single parcels. ,,vhile I was selling the sing le par-
cels, Mr. Elins, the attorney, came over and said that 
the party with the lease didn't want to give any de-
posit on the lease as there was some technic al point 
about it, and he didn't want to take the lease, and he 
said that after the sale in single parcels, the first I 
have to put up the entire assets again, and I did 
so and the assets in single lots realized about $1,800, 
I believe, or thereabouts. And then we proceeded 
after the single parcels were sold, we proceede d then 
to go a head with the bid again as the par ty that 
bouo-ht the lease didn't accept it and we put up the 

0 , 

assets in bulk again, the instruments and the fixtures 
and whatever right, title and interest to the lease, 
and Mr. Greenfield was the purchaser. I believe he 
paid $2,000. 

Q Do you know Mrs. Hannah Linke, the plain-
tiff in this suit'? 

A I do, sir. 
Q ,v as she at the sale? 
A She was. ? 
Q Did she say anything in reference to the lease· 
A She made a statement herself, and some other 

party ·was with her an attorney I believe, stated that 
the lease wasn't transferable, whatever ther e was, 
some legal points in the lease I didn't understand' 
but that she would not accept anybody on the lease, 
and the receiver, Mr. Elins, I believe, said that theY 
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were going to sell whatever right, title and interest 
we had in the lease. 

Cr'oss-Examin ation by Mr. Owens : 

Q You did sell the right, title and interest? 
A Yes, sir. 
Q You sold it to Adolph Greenfield? 
A No, sir. 
Q Were you in court yesterday? 
A Yes, sir. 
Q Did you hear Mr. Greenfield tell Judge Daly 

that he bought the lease'? 
A I believe he did. 

The Court: What does the record show? 
You have got the record. You have got the 
recor d of the insolvency proceeding, haven't 
you? 

Mr. Owens: Yes, I have the record. 
The Court: I thought you had. 
Mr. Owens: I have it here, but the record 

does not give the name of the purchaser. 
Mr. Kraemer: There is no doubt that Mr. 

Greenfield-
Mr. Owens: Do you admit Mr. Green-

field bought the lease? 
By the Court : 

Q Why do you say that Mr. Greenfield did not 
buy the lease? 

A He didn't bid on it, your Honor. 
Q You represented the receiver'? 
A Yes, sir. 
Q The receiver says in the letter that he as re-

ceiver sold the lease to l\,fr. Greenfield, and yet you 
s~y that Mr. Greenfield didn't buy the lease is rthat 
nght? ' 

A He did not, sir. 

• 
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Q Who did buy it? 
A A party I don't know, sir. Some par ty made 

the bid on the lease, and then there was some dis-
pute about it, your Honor. 

Q. After '~here was a dispute about it? 
A Then I put up the entire thing; that is, the in-

struments, the fixtures, and whatever right, title and 
interest, if any, if the receiver, and the bid was $2,-
000 and Mr. Greenfield bought everything there. 

Q Don't get us mixed up. You say you first sold 
in piece meal? 

A I first sold the bulk, sir. 
Q Then you sold in piece meal? 
A And then I sold the lease. 
Q Then you sold in piece meal ; then you sold 

the lease 't 
A Including whatever right, title and in1terest in 

the lease. 
Q vVhy do you qualify "any right in th e lease'''/ 

You sold the lease with the rest? 
A Not the lease, your Honor, because there was 

some dispute as to whether we had any rights. 
By Mr. Owens: 
Q You made a report of sale 1to Mr. Salzman the 

receiver, didn't you? 
A The attorney did, sir. 
Q You made a report to the attorney? 
A The copies of our receipts was tu rned over 

to the attorney, sir. 
Q Would you recognize the man who was at the 

store wi'th Mrs. Linke at the time of the sale'? · 
A I have seen some gentlemen there, yes, sir. 

Mr. Owens: Stand up. 
(A man stands up in the court room.) 

Q Is this the man who was there with Mrs. 
Linke? 

Plainti ff's W1'.tness, Otto Linke, Dir ect 

A Might have been. I seen some gentlemen 
there with her, but I don't know whether it was him 
or not. I can't say so. 

Mr. Owens: That is all. 
Mr. Kraemer: That is all. We rest. 

OTTO LINKE, a witness produced on behalf of 
the plaintiff, in rebuttal, being duly sworn according 
to law, on his oa•th, saith: 

Direct Examintion by Mr. Owens: 

Q Mr. Linke, were you present at the sale of the 
assets of the Ideal 1\/[usic Company in Plainfield in 
October, 1925? 

A I was. 
Q Did you see Mr. Van Poznak there? 
A Yes, sir. 
Q Mr. Van Poznak says he didn't sell that lease 

to Mr. Greenfield. Is that true or not': 
Mr. Kreamer: I object to that. 
Mr. Owens: It is rebuttal. 
The Court: Do not put it that way. You 

can't ask one witness to characterize the testi-
mony of another. You can ask him what hap-
pened. 

Q Was the lease sold that day? 
A It was. 
Q By Mr. Van Poznak? 
A Yes. 
Q To whom? 
A To. Mr. Greenfield. 

Cross-Examina tion by M·r. KraerY/Je,r: 

Q What was said by Mr. Van Poznak? 
A What do you mean? 
Q Well, you say that Mr. Van Poznak sold the 

lease. What did he say about it? 
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A About the lease'? 
Q Yes. 
A \Vhy, he said he had a perfect right to sell the 

lease after I asked if he notified the purch asers as 
to the what the lease contained. 

Q vVhat did you tell him the lease contain_e<l? 
A There was some clause about sublettmg, I 

think, that I ref erred him to. · 
Q I show you this copy of the lease and ask you 

to read that paragraph, Mr. Linke, the paragraph 
marked on the side there. That reads, "And ,the 
party of the second part agrees that itJ will not let, 
sell, under let, or assign the premises o~ any par~ 
thereof and will not use them nor permit any par_ 
t hereot' to be used for any other busines s or ?ur-
pose than as a store for the sale of talking mac~i~es, 
records, supplies, musical instruments, and similar 
articles, nor for any business or purpose extra -haz; 
ardous, without the written consent of th e party 0,, 

the first part, or heirs, assigns, agents, or att orneys. e 
Didn't you say that under this clause of the lease, th 
lease wasn't assignable? 

l\'.Ir. Owens: I object to that. 
The Court : He may answer that. 

A I may have made some remark like that. Of 
course I can't tell whether it was that clause or no\ 
but I recall afterwards some argument about tha 
paragraph where Mr. Van Poznak's attor ney wa~ 
there, and he says, "You go ahead and sell tha 
lease." He said, "It is perfectly legal.': , . " 

Q This is the original of the lease, 1sn t it· 
A As far as I know, yes, sir. . k 
Q And you attended 1this sale with Mrs. Lm e. 

Is that your mother?? 
A Yes. 
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Q For th e purpose of object ing to th e sale of it 
under this para graph? 

A No, not for the purpose of objecting , no. I 
~as there t o find out who was going to do the buy-
mg. . 

Q You did say some 1thing about the clause in the 
lease proh ibit ing an assignment? 

A I said something about the lease. 
The Court: Mrs. Linke says that she told 

them th ey had no right to sell that lease, be-
cause there was a clause there it could not be 
ass igned and sublet. 

Mr . Kraemer: Why cannot this witness so 
test ify? 

The Court : The plaintiff says herself she 
~a de that announcement, and they all heard 
It. 

Mr . Kraemer: AU right. That is all. 
Mr . Owens: We rest. 

MOTION FOR DIRECTION OF A VERDICT 

Mr. Kraemer: If you Honor please , we 
move for a direction of a verdict in ,favo r of 
th e defendant on the ground first, tha t by the 
records in the case there is no proof that this 
lease was assigned to Adolph Greenfield by 
th e re ceiver. Second, that there is no proof 
that Adolph Greenfield took possession of the 
pr emises under the lease. 

The fact is admitted by l\Irs. Linke herself 
that after the sale when Mr. Greenfield went 
to her and told her he intended to have an 
auction there, she said he could not keep the 
store for that purpose. 

Now, this defendant is not charged on a con-
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tract or on .a lease under a personal covenant 
to pay rent. He is merely charged as as-
signee, and what the Court has called the 
privity of estate, but there has been no proof 
here of any ·privity of estate. Mrs. Linke re-
fused to recognize him as a tenant, and he did 
not take possession as a tenant. For that 
reason I move for a direction of a verdict in 
his favor. 

(Argument.) 
The Court : The position taken by the 

counsel for the defendant from the beginning 
is that this lease was sold to the defen dant for 
$200, and that 1the receiver had the right to 
sell this lease through mere operation of law 
without the necessity of any consent upon the 
part of Mrs. Linke. That is your prop osition, 
isn't it? 

lVIr. Kraemer: The position is a legal propo-
sition, but I didn't say that he paid $200 for 
the lease as your Honor states. 

The Court: He did not? 
lV[r. Kraemer : No. 
The Court : You did take the position, a11tl 

you have adm itted here this morning, that the 
lease was sold to Mr. Greenfield. 

Mr. Kraemer: I have offered in evidence 
that the auctioneer sold his right, title a11d 

interest in this lease to Mr. Greenfield, a11d 

I do not say now that there was· no such sale, 
but I say that in order to charge a person as 
an assignee there must be more than a mere 
assignment of the lease. There must be a 
possession under it, and an acceptance of the 

assignment. 
(Argument.) 
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The Court: Well, it is a question of fact 
,vhether he took possession. 

. What the Court was particularly interested 
m was whether the receiver had the right, re -
gardless of the wishes of the property 0W11er 
to sell this lease. You take the position that 
he did, tha~ he had that right through the 
mere opera tion of the law. 

~n. the case cited yeS'terday in 84 Law, an 
op11110n written by Justice Swayze, it was 
th_ere held that where a ]ease was assigned 
with the written consent of the landlord 
which written consent was necessary becaus~ 
of a_ clause of the lease making •the privilege 
or rig ht of the tenant or lessee to assirn the 
lease subject to the written consent ~f the 
0 :1ner , that where such written consent was 
giv~n, consent to the assignment of the lease 
subJect to all the terms, conditions, and cove-
;a.nts of the lease, such consent as that con-
amed language which was words merely of 

qualification and not of contract; and that 
where such assignee subsequently assigned it 
fo somebody else without the consent of the 
owner, the owner could not follow the person 
to whom it had been originally assigned be-
cause the assignment under which he held 
co t · d n ~me . words that were words merely of 
quahficat10n and not of contract. It is a com-
:_?n yractice where there is such a clause as 
. is m the lease, 1that the 0W11er of the prem-
ises can simply say, "I consent to the assign-
ment of this lease subject to all the terms 
cond·t· ' 1 10ns and covenants," and nineteen out 
0! twen ty of them just simply from a prac-
tical view of it wou]d feel that the assi()"nee b 
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of such a lease was subject to all th e terms 
and conditions that the original lessee was. 
Yet because there are no words of contract 
there, there is an entirely different sit uation 
here, and the point is made here tha t there 
was no priv ity of estate because the re was 
never any contrac t ual relationship between 
l\,frs. Linke, the owner, and Mr. Greenfield, 
who bought this lease; and in additio n that 
Mr. Greenfield never went into pcsses sion of 
the lease because his possession was pr otested 
on the part of the owner. 

Now, according to the decisions cited and 
according to the position taken by the counsel 
for the defendant, the receiver had th e right 
to make a sale of this lease irrespe ctive of 
the wishes of the owner. That seems to be 
a harsh proceeding, that simply because of 
the bankruptcy of a tenant the receiver can 
sell •to any Tom, Dick or Harry reg ardless 
of the wishes or the pleasures of th e own-
er; but since that is the position taken by 
the counsel for the defendant-and it seems 
to be indicated by the decision which he cites 
-we will treat it as being correct. 

It means then in the view of the Court that 
there was never any direct contractu al rela-
tion between Mrs. Linke and Gre enfield, and 
Mrs. Linke never consented to an assi gnme1:t 
to Greenfield. According 1to evidence in thi~ 
case Greenfield paid $200 for this lease an . r 
the lease was actually sold by the receive · 
Oh this auctioneer comes on the stand all<l 
sa;s that he sold all the right, title and inter-
est as thouo-h that play of words meant anY· 
thi~g. If h; sold all the right, title and inter-
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est he sold the lease. If he, sold all the righ t , 
title and interest which the bankrupt had, 
then he sold the lease itself, and if he had the 
righ t to sell the lease as a matter of mere 
operation of the law, then whoever bought 
that lease, not because of the contractual re-
lations hip but through the mere opera •tion of 
the lawJ took the same position, so far as the 
landlord was concerned, as the origina l ten -
ant. Tha t being so if this receiver had t he 
right to sell that lease through the operation 
of the law, then thr ough the mere operation 
of the law he was put t ing the purchaser in 
the same position that the bankrup t had been 
in, and i1 was not like a mere assignment sub-
ject to, but was putting him in the place of 
the original man. Once he agreed to take that 
place, then it meant what? It meant that 
he had not only all the rights under that lease, 
but he also had all the obligationg under that 
lease . 

That is my reasoning of it, and 1theref ore 
it is a quest ion of fact for the jury whether 
Greenfield, who bought this lease, who bought 
it through the mere operation of the law, 
went into possession. If he did go into 1the 
possession, then he took the place tn_at the 
bankrupt had previous to that so far as the 
righ ts and. obligations of the lease were con-
cerned. 

The motion for a directed verdict is denied. 

Mr . Kraemer: May I call your Honor's at-
ten tion to the fact that there is no contradic-
tion of the evidence of the assignment dated 
October 24, the neX't day after the alleged as-
signment of lease? 
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The Court: Yes , but Mrs. Linke neve r con-
sented to t hat assignment. That hasn 't any-
thing to do with it. He might make a d?~en 
assignments, yet once he got into th: pos1twn 
of the other man, then he was subJec t to all 
the restriction of the other man. 

Mr. Kra emer: May I ask your Honor to 
ru le on that, my motion being that th at term -
ina te d the privity of estate if ther e was any. 

The Cour t : I am going to rule on t hat that 
he had no right to assign without t he consent 
of Mrs. Linke. . ? 

Mr. Kreamer: May I have an exc epti on• 
The Court: You may have it. 
( 1\/Ir. Kraemer sums up the case for the 

defendant.) . 
(1\/Ir. Owens begins summation to th e JU_ry. 

During Mr. Owens' summation the followmg 
occurred : ) . 

Mr. Kraem-er: It cannot be charged ag arnSt 
th e defendant. That does not prove what h~ 
said. lVIr. Owens says that the jury shou~ 
infer from that that Gre enfie_ld said certa1~ 
things. That is not so. That is not th e effec 
of a pleading. e 

The Court: Yes, but the pleading- l~t D: 
look at it. What you say in the pleadmg is 
the same as though he said it himself . 

Mr. Kraemer: It is for legal purpo ses, but 
it is not an admission · of fact. . . 

The Court: Certainly it is an adm 1ss10n. 
Mr. Kraemer: I ask fo r an exception _. to 
(Mr. Owens concludes his summ atw n 

the jury.) 

73 

Charge 

NE\V J ERSE Y SU PR EM E COURT , 
UNION COUN TY CIRCU IT, 

May Term ,· 1927. 

HANNAH L INKE , 

- 1JS-

ADOLPH GREEN FIE LD, 

Court's charg e to t he jur y by HO NORABLE 
PETER F . DALY, Cir cui t Cour t Judge, as f ollows : 

Gentlemen of the J ury: Th e firs t question of fact 
for you to pass upon in t hi s case is whether th e de-
fendant Gree nfield act ua lly bough t thi s lea se. If he 
did not buy this lease, but simp ly bough t th e con-
·tents of the store an d kept in the possession of the 
store, then he was there simply as a tr espasser an d 
he would be r espons ible t o Mrs . Lin ke for what ever · 
you gentleme n feel wa s a pro per renta l va lue of 
those pre mises for the t ime th at he kept in posse:s-
sion of that place, eithe r •th r ough himself or t hr ough 
somebody else for whom he was r espo nsi ble. 

The evidenc e in t h is case is t ha t th e sale t ook 
place I th ink October 23, and Mrs . Link e did not get 
possession of the prem ises unti l Decemb er 10. If 
Greenfield was in posses sion of t hose pr emi ses du r -
ing that ·time wi th out hav ing bought th e lease, th en 
being a tre spasser an d there be ing no fixed r ent 
agreed bet ween them, sh e would be ent itl ed to what -
ever you felt reas onab ly was pro per compen sat ion 
to her for th e use of t he pre mise s during th ait peri od, 
and if you fe lt that t he reas onabl e comp en sat ion wa s 
the same rent as she had been get t ing befo re her t en-
ant went into ban kr uptcy, why of course you would 
figure it at that amount fr om the. t ime that she wa s 
last paid her ren t up t o Decembe r 10. 
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If you find that •there was no sale of this lease to 
Greenfield, but that he kept in possession and kept 
Mrs. Linke out of possession by putting somebody 
else in there, and you hold that he was respon sible 
for putting somebody else in there since he was the 
one who ·took the legal possession, if you so find, in 
the first place, he would be responsible until such 
time as he delivered up such a legal possession and 
made clear or full possession to Mrs. Linke on De-
cember 10. 

If you find that Greenfield actually bough t this 
· lease, then the position taken was that the receiver 
had •the right through the mere operation of the 
law to sell this lease at this sale to the highest bid-
der notwithstanding the fact that there was included 
in the lease originally a provision that the tenant 
could not assign this lease without the written con-
sent of the own~r; but if the receiver could sell that 
lease and did sell that lease to Greenfield thro ugh 
the mere operation of the law, then whoever took 
it through the mere operation of the law, said opera-
tion of the law put him in the same position, so far 
as his rights were concerned and as far as his obhga-
tions were concerned, as the original tenant. 

The original tenant, if he had never gone into 
bankruptcy, was responsible for ·what so far as' the 
rental was concerned? He was responsible for the 
rental of that place at a fixed price per month, a 
fixed amount per month during the entire term that 
he had the right to the lease subject only to this, 
that if he gave up before the full completion of the 
term, he was responsible for rent up to the tim e h8 

left and until such time as the owner of the prop-
erty through reasonable efforts, diligent efforts , was 
able to secur·e another tenant. So if Greenfield actu-
ally bought this lease and got it through the opera-
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tion of the law, he, being put in the same position as 
the original tenant, was responsible for the rent as 
long as he continued his occupancy or possession; 
and if he gave it up before the full term that he was 
entitl ed to, then it was the duty of Mrs. Linke to 
use every reasonable, diligent effort to get a new ten-
ant, and he would be responsible for the rent not 
only f01· the time of his actual occupancy, but until 
such t imP, as she through such reasonable, diligent 
efforts obtained another tenant. 

She claims in this case that it took her all the time 
from December 10 to February 15 before ' she could 
obtain an01ther tenant, and that she endeavored in an 
earnest, diligent way, as I get her testimony, to get 
a new tenant. 

Now, did Greenfield know that he was specifically 
buying this lease at the sale of the defendant? He 
said no. He practically said no. In some places he 
says yes in •this testimony. He was buying the con-
tents . He, an auctioneer, was buying the contents of 
this place and everything that went with it, but as to 
a lease, no. The lease was not specifically sold to 
him, according to his story. There was a sale firsrt of 
the lease and somebody bought it, according to the 
auctioneer, and then fell down on his bid or refused 
to take the lease. Then the stock was put up, or the 
contents were put in bulk; •then it was put up in piece 
meal ; then it was put up in bulk again including any 
right , title, or interest, as the auctioneer puts it, in 
the lease. 

What does the result show? Of whaot does the evi-
dence convince you as to whether or not Mr. Green-
field knew whether he was buying this lease? And 
if he did not know that he was actually buying the 
lease, then why did he assign to Fisher the very next 
day? If he did not feel thart he had the right to the 
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lease, why did he take the position, as he tak es by 
hi s admission in the pleadings and othen\rise as I 
get it from the testimony, that he is not respon sible 
for rent because he turned the whole thing over to 
Fisher. 

He had no right to turn that lease over t o Fi sher. 
If he was a trespasser and if he was keeping posses-
sion there without ever having bought the lease, he 
had no right to put somebody else in the legal posses-
sion.If he had bought the lea se, then under the term~ 
of the lea se , although he got it under ope ration of 1the 
law, he had no right to assign that lease t o Fi sher, 
if he was the owner of that lease, without th e con-
sent of l\,frs. Linke under tha 1t original provisi on; be-
cause even though from the evid ence of the bank-
ruptcy the law holds that the receiver could sell with-
out her consent, yet since the man that bou ght would 
be put in exactly th e same position as the bank rupt 
was originally, he would have no right to do any-
thing save exercise rights given to him und er the 
lease, and the right of assignment was subject to the 
consent of Mrs. Linke. 

I have explained this therefore to you, and I can 
say the first ques 1tion is whether Greenfield actu ally 
bought this lease and knowingly bought that lease, 
and if he did and got it under the operation of the 
law, then he is responsible for the period of t ime that 
he kept in the possession ·of 1that property, had the 
occupancy, had the possession of that propert y, plus 
such time as Mrs. Linke was unable to get another 
tenant, after using reasonable and diligent effort. If 
he did not buy the lease and was a mere tre spasser, 
th en he is responsible for 1the time that he was actu-
ally in posses si on; that is .. from some time · in Octo-
ber, 1925, until December 10, at whatever rent al you 
think is a fair and reasonable rental for tqo se prem-
ises during that time. 
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You may take the case. 
The req uests to charge are refused. 

Mr. Kraemer: The defendan t excepts to 
t hat part of his Honor 's charge in which the 
Court charges that the evidence is that Green-
field was in possession, or thr ough some per-
son for whom he was responsible, until De-
cember 10. 

I further except to that part of the charge 
in which the Court charges that if he too k 
possession and there kept possession or pu t 
some person in possession for whom he was 
liable, he was responsible for t he other person 
to pay for the occupancy until such oth er per-
son surrendered possession or Greenfield put 
Mrs. Linke in possession. 

I further except to the part of the charge 
in which the Cour t charges tha 1t if Green-
field got possession by operation of law, that 
that operation of law put him in the legal 
position of the original tenant subject to all 
the liabili •ties of the original tenant. 

I further except to t hat par t of t he charge 
where the Court charges tha t a def end ant was 
resp onsible as long as he continued occupancy, 
and if he gave it up before he was entitled, 
Greenfield would be responsible for such time 
until she obtained a tenan t through her rea-
sonable efforts. 

I except to that part of the charg e where 
t he Court charges : "Why did he assign th e 
lease? He had no righrt to turn th e thing over 
to Fisher if he did not buy the lease." And 
that he had no right to assign the lease with-
,out the· consent of :Mrs. Linke, and, t he right 
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to the assignment was subject to the consent 
of Mrs. Linke. 

I also except to the Court's refu sal to 
charge the defendant's requests to charge 
numbers one, two and three. 

DEFENDANT'S REQUESTS TO CHARGE 

(1) 
"That the assignment of the lease or his interest 

therein by the defendant to another person term· 
inated the privity of estate between rthe defend ant 
and the lessor, the plaintiff herein, and the liability 
of the defendant for rent accruing thereafter." 

(2) 

"That if the Jury should find tha 1t oh October 24th, 
1925 the defendant assigned his interest in the lease 
to Nathan Fisher by the instrument, Exhibi t D-1, 
that such assignment terminated the defend ant's 
privity in the estate and his liability for the rent 
under the lease accruing thereafter." 

(3) 

"That if the jury should find in favor of the plain-
tiff, the damages should be limited to $34.67 rent for 
October, $260 for November, and $260 for December, 
1925." 

OCT.T.1927 

jl}ctu 31 trstp <ttourt of <errors anb ~pptals 

HANN AH LINKE, 

Plain t iff-Appellee, 

vs . 

ADOLPH G H,EENJTIELD, 

Def end ant-Appellant. 

Action at Law. 
On Appeal from 

New Jersey 
Supreme Court. 

APPELLEE'S BRIEF. 

This appeal is taken from the verdict of a jury 
at the Union Count y Circuit . The plaintiff was 
the owuer: of the premises No. 227 Wes t Frou t 
Street, Plainfield, New Jersey. She rented the 
said premises, by a lease in writing, to the Id eal 
:Music Company for a term of five years from 
April 1, 1920, with the option of renewal for a 
further term of five years. The Ideal Music Com-
pany took advantage of said option, and continued 
in possession of said premises, by vir tue of said 
lease, from and after April 1, 1925. 

The lease contained the following provision: 
"And the party of the second part agrees that it 
will not let, sell, underlet, or assign the premises 
or any part thereof, ,,:, ,,:, * without the written 
consent of the party of the first part, her heirs, 
assigns, agents or attorneys.'' 

On October 13, 1925, the Ideal 1Yf usic Company 
was declared insolvent by the Court of Chancery, 
and on October 14, 1925, the Court. dir.ected the 
receiver to sell the assets of said company, in-
cluding the lease of the premises. On October 



2 

23, 1925, the receiver, in pursuance of said order, 
sold the assets of said company, including the 
lease, to the defendant. At the tim e of the sale, 
the plaintiff protested against t he sale of the 
lease, because under the terms thereof, the same 
could not be sold without her written consent. On 
said date of October 23 the defendant entered 
into pos session of said premises and continued in 
possession of the same until December 10, 1925. 
On October 26 the receiver paid to the plaintiff 
the rent for said premises up to said date an d 
notified her he would not be responsible for an y 
further rent, as the lease had been sold to the de-
fendant. On December 10, 1925, the keys to the 
premises were returned to the plaintiff. She 
immediately had the premises cleaned and en-
deavored to rent the same, which she did on Feb -
ruary 15, 1926. Shortly after the sa le of the lease, 
the plaintiff demanded the rent from the defen d-
an t , which he refused. She claimed he offered 
to sell her the lease for $200.00, which he denied. 
This suit was brought to recover the rent due to 
the plain tiff under the lease, from Octob er 26, 
1925, to February 15, 1926. The defendan t 
claimed he was not liable for the rent for said 
peri od, because he had sold everything he had 
bought from the receiver, including the lea se, to 
one Na than Fisher. The jury found in favor of 
the plain tiff, and it is from this judgment the de-
fendant appeals. 

As the appellant, in his brief, rests for a re-
ve-rsal of the judgment on grounds of appeal Nos. 
7, 8, 9, 10, 11 and 12, 'We can pass ove r the first six 
grounds of appeal. We may well consider this 
action, on his part, as an abandonm ent of said 
grounds of appeal and as a frank admission that 
the learned trial judge ruled correctly upon all 
the matters referred to in said six grounds of ap-
peal. 
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~I.1he defendant seeks a reversal of the judgment 
upon the ground that the learned tri al judge er-
ro neo usly in str ucted the jury that the appellant, 
by the assigr ,ment of the lease to him, assumed 
all the liabili t ies of the lease, and further erron e-
ously ins t r ucted the jury that the assign 1nent by 
him to Fisher, without the consent of the plain -
t iff , was contra ry to the p ro vis ion of the lease, 
aud did not ter minate his liabi li ty as the assigne e. 

The appellan t, to susta in his content ion, cites 
the case of Meyer et al ., vs . Alli an ce I n.vestment 
Co., 84 N. J. L. 451. Upon exam inat ion of this 
case it i s r eadily percei ve d , that it is no t in poi nt 
with the questio n invo lved here. In that case, as 
stated in the opinion, '' the lesso rs dicl conse n t in 
wri ti ng to an assignment by De J ong to the cle-
fond ant . '' 

'l1he same ma y he saicl of ihe appellant's re f-
erence to .cit ations f rom 36 Corpus Juris, pp . 375 
and 077, and to Rul ing Case L aw, p . 851, under the 
title '' Landlord and Tenant''. 

'I1o pro perly dete rm ine the point ra ised we 
mu st not lose sight of the fact th at the plaintiff 
11ever conserded to a sale of the lease to the ap -
pell an t, and that the sale was made despite her 
protest agai nst the same . 

'I1he questio ns that naturally arise and that 
mus t be answe1 ·ed ar e : " '\1/hat ,vas the posit ion 
of the plaintiff and appellant at the consumma-
iion of the sale of the lease by the receiver j" and 
"Diel the appellant lrnvc the ri ght to assign the 
lease to Fisher, ,,·ith out th e pla in tiff's consent 1" 

The fil·st questio n was answered in F le1ming vs . 
Plerning Ii otel Co ., G9 N. J. Eq. 715, 61 A. 157; 
and also by this Court a few months ago, in Pa p -
pas et al . vs . B ·road ancl Eas-t J ersey R ealty Co ., 
137 A. 417, in these " ·ords : 
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"In case of appointment of receiver for 
insolvent petitioner or of trustee for bank-
rupt, title to property of insolvent or bRnk-
rupt passes to receiver; and sa le thereafter 
of leasehold property, even in face of cov(~-
nant restricting assignment, is not in vio la-
tion of covenant, since it would be an assign-
ment by act and operation of law." -

The Court practically decided that the plaintiff 
was in the same position as she was at the time 
of the execution of the lease to the Ideal l\1.usic 
Company; that the lease was still operative arnl 
she was bound by its terms because the said as-
signment was made by act and operation of law; 
and that the assignee of the lease, the appellan t, 
,vas in the same position as the original lesse e 
and also bound by the provisions of the lease. 

Surely then there could have been no error ju 
the charge of the trial judge, when he said: 

"But if the receiver could sell that lease 
and did sell that lease to Greenfield through 
the mere operation of the law, then whoever 
took it through the mere operation of the law, 
said operation of the law put him in the same 
position, so far as his rights were concerned 
and as far as his obligations were concerned, 
as the original tenant." 

Now as to the question "Did the appellant 
have the right to assign the lease to Fisher with-
out the plaintiff's consent1" 

I have been unable to find any decision in New 
Jerse y bearing upon this question. I take leave 
to refer, however, to the case of A. E. Miller vs. 
J. G. Fredeking, et al., 46 A. L. R., p. 843 (W. Va. 
Supreme Court of Appeals), that is almost, if not 
directly, parallel with the one under consideration. 

In that case, it was stipulated in the lease: "It 
is also agreed that this lease cannot be assigned 
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withou t leave of the par ties of the first part and 
that the said parties of the first part shall h~ve a 
right to re-enter for default in payment, or fo r 
any breach of covenants herein.'' It is identical 
with the case at issue, excepting that the pur-
chaser of the lease at the bankrupt sale sub-let 
the premises to ano ther. 

The court held th at the '' sale of a lease by a 
trustee regularly appointed in either volun-
tary or involun tary bankrupt½y proceedings, 
a~ a part of the bankrupt's est ate, does not 
v10late a covenant in the lease that the lessee 
shall not assign without the consen t of the 
lessor.'' 
. And the court also he ld that '' a covenant 
111_ a lease that, if the lessee assigns the lease 
without the consen t of the lessors the la tte r 
may re-enter, is not viola ted by a s~bletting of 
the premises by the lessee.'' 

There ·was a provision in the lease against the 
assignment of same without the consent of the 
~essor, but none against the subletting of the prem -
ises, and the court decided that the subletting did 
not come ·within the covenant against assignment. 

Applying the principle enunciated in the said 
case to the question under consideration, we are 
forced to the inevitable conclusion that the cove-
nant a_gainst assignment was binding upon the 
appellant, and that the learned trial judge cor-
rectly ins t ruc ted the jury upon the law, when 
he charged that the appellant had no right to 
assign the leas e to Fisher without the consent of 
the plaintiff. 

In view of the opinion in the las t cited case and 
recalling the fact that the plaintiff never' con-
sented to the sale of the lease, there can be no 
merit to the except ion of -the appellant to the 
court's _ refusal to charge that the assignment of 
the lease by the appellan t to Fisher te rmina ted 

I 

· I 
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the privit y of estate between the appellant ancl 
the lessor, the plaintiff herein. 

It is, therefore, submitted that the defendant's 
appeal be dismissed. 

(2534) 

Respectfully submitted, 
J NO. p. OWENS, 

Attorney and of Counsel with 
Plaintiff-Appellee. 

Pandick Pr ess , In ~., 22 Tham es St ., Xew Yor k, U. S. A. 

COZ ZOLINO PRINTING COMPANY. 265 HALSEY STREET, NEWARK, N, J, 

New Jersey Court of Errors 
and Appeals 

HAN NAH LINKE, 

Pl ain t i fj-App ell ee, 

-v s-

ADOLPH GREENFIELD, 

D ef endan t-Apv ella n t. 

Ac ti on at La w 
On App eal fro m 
Supr enie Court . 

App eUan ts' Brief . 

The defendant appeals from the judgm ent of the 
Supreme Court entered at the Union County Circuit. 
He was sued as the assignee of a lease for the store 
premises No. 227 West Front Street, Plainfie ld, New 
Jersey , and by the Fourth Par agra ph of the plain-
tiff's complaint, iit was alleged: 

"That the defend ant remained in posses-
sion of such premises until December 10, 
1925, upon which date he vacated the same 
without notice to the plainti ff, and the plain-
•tiff was unable to rent the said premises un-
til February 15, 1926, and defendant has re-
fused to pay plaintiff the rent due her upon 
said lease for said period from October 26, 
1925 to FE.bruary 15, 1926.' ' [As amended 
on page 35 , State of th e Case.) 
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The defendant's a11swer contained a general denial 
and a special defense that on October 24th, 1925, he 
reassigned the lease to one Nathan Fisher, and the re-
by terminat ed his liability thereunder. 

At the trial it was shown that on October 13th, 
1925, the Ideal Music Com,pany, the 1then lessee of 
the premises, was adjudged insolvent, and a receiver 
appointed, who on October 23, 1925, sold the assets 
of the com,pany in bulk as a going concern to the de-
f e,ndant. The defendant, an auctioneer , attem pted 
to run an auction sale of the rnerchandjse bough t, on 
t he premises, but the plaintiff-appellee objected, and 
he sold out everything he bought, wh ich included the 
lease, to one Na than Fisher for a profit of Two Hun-
dred Dollars. There is some evidence tha t he was 

· seen thereafter on the store premises, but he denies 
it and it is admitted 1that on De~ember 10th, Mrs. ' . Linke received the keys for the store, took possession 
of it, cleaned it up, .and tried to rent it, which she 
did on February 15th, 1926. (See State of the Case 
page 47, line 30, et. seq.) The grounds of appeal 
upon which we rest for a reversal of the judg ment 
are Nos. 7, 8, 9, 10, 11 and 12. 
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Argume nt . 

These are directed to the judge's instructions in 
his charge to the jury, defining the liability of the 
a~pellant as an assignee, for ren t , and the exten t of 
his liability as affected by his assignment to Fisher. 

. The learned trial judge , in his charge, erroneously 
mstructed 1the jury that the appellant, by the assign-mi of the lease to him, assumed all the liabiHties 
?f.., essee, and was: liable for the rent of the prem-
ises during his occupancy, and thereafter until the 
plaintiff-appellee, by her reasonable, dilige nt efforts, 
~·ented the same, and further erroneously charged the 
Ju.ry tha t the assignment by him to Fisher, being 
without the consent of the plail1'tiff-appellee, was con-
trary to th e provision of the lease, and did not term-
h1ate his liab ility as the assignee. . 

. The por tions of the charge · of 1the learned trial 
Judge under which the above erroneous instructions 
were given are as follows: 

"If you find that Greenfield actually bought 
this lease, then the position taken was that 
t he receiver had the right through the mere 
operat ion of the law to sell th is lease at this 
sale to the highest bidder notwithstanding the 
fact that 1there was included in he lease orig-
inally a provision that the tenant could not 
assign this lease without the written consent 
of rthe owner; but if the receiver could sell 
that lease and did sell that lease to Greenfield 
through the mere operation of the law, then 
whoever took it through the mere opera t ion 
of the law, said operation of the law put him 
in the same position, so far as his rights were 
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concerned and as far as his obligations were 
concerned, as the original tenant." 

"So if Greenfield actually bought this leas e 
and got it through the operation of the law, 
he, being put in the same position as the orig-
inal tenant, was responsible for the rent as 
long as he continued his occupancy or pos-
session; and if he gave it up before the full 
term that he was entitled to, then it was th e \ !-· 
duty of Mrs. Linke to use every reasonable , 
diligent effort to get a new tenant, and he 
would be responsible for the rent not only 
for the time of his actual occupancy, but until 
such time as she through such reasonable , 
diligent effor 1ts obtained another tenant." 

"The first question is whether Greenfie ld 
actually bought this lease and knowingl y 
bought that lease, and if he did and got it 
under the operation of the law, then he is 
responsible · for the period of time that he 
kept in the possession of that property, had 
the occupancy, had the possession of tha ! 
property, plus such time as :Mrs. Linke was 
unable to get another tenant, after using rea-
sonable and diligent effort." 

And as regards the effect of the assignment to 
Fisher, the learned trial judge charged the jury as 
follows: 

"He had no right to turn that lease over 
to Fisher. * * * If he had bought the lease , 
then under the terms of the lease, although 
he got it under operation of the law, he had 
no right to assign that lease to Fisher, if he 
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was the owner of that lease, without the con-
sent of Mrs. Linke under that original pro-
vision; because even though from the evi-
dence of the bankruptcy the law holds that .. 
t he receiver could sell without her consent, 
yet since the man that bought would be pu t 
in exactly the same position as the bankrupt 
was originally, he would have no right to do 
anyt hing save exercise rights . given to him 
under the lease, and the right of assignment 
was subject to the consent of Mrs. Linke." 

We submit that these instructions were contrary 
to the ru le laid down by this court in the case of 
Meyer, et al. vs. Alliance Investment Co., 84 N. J. L. 
450, 87 A1tl. 476. There an assignee of a lease was 
sued for one month's rent after a reassignment by 
him of the lease, and judgment entered against him. 
The judgment was reversed and Mr. Justice Swayze, 
speaking for this court held : 

"The defense is that there was no privity 
of contract between the plaintiffs and the de-
fen dant, and that, as the privity of estate 
terminated by the reassignmer&.the def end-
ant is, no longer liable to pay the rent, but 
the plaintiffs must look to De Jong. The 
plaintiffs had judgment for one month's rent, 
which accrued after the reassignment to De 
Jon g." 

"The claim of the plaintiffs to recover rent 
of the defendant rests upon the words of the 
consent, "subject to all the terms, conditions 
and covenants contained in said lease.'' As 
Lor d Denman said in a similar case : "These 
ar e words of qualification and not of con-
tra ct.'' }Volveridge v. Steward, 1 Cromp. & 
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M. 644. The case is similar to a conveyanc e 
of land subject to a mortgage. The grantee is 
not personally bound unless there are word s 
equivalent to an assumption of the mor t -
gage. There is nothing to add to ~he argu-
ment by which the result in Wolveridge v. 
Steward was vindicated in the Exchequ e1· 
Chamber. The only suggestion that can be 
made to the cont rary is that, inasmuch as 
the lease contained a covenant not to assign 
without consent, and the present defendan t 
took subject to that covenant, it was not pos-
sible for it to terminate the privity of es•tate 
and its own liability arising therefrom by 
an assignment without consent, since th at 
would enable it to take advantage of its own 
wrong. But the law is settled that a lease 
may be so assigned as to terminate the pri_v-
ity of estate notwithstanding the -coven ant 
not to assign. Paul v. Nurse, 8 B. & C. 486. 
Taylor on Landlord & Tenant, Sec. 680; 24 
Cyc. 984, note 45." 

It would seem unnecessary to add to the authorit y, 
when this court has spoken, but the application of 
the rule thus laid down as applied to the instant case 
is illustrated by the unanimity of the text writers. 

In 36 Corpus Juris, under the title "Landlord and 
Tenant" page 375, Sec. 1231, it is said: · 

"In the absence of a c·ontract assumin g 
further liability, there is privity of est ate 
only between the lessor and the assignee, an d 
the assignee is liable for the rent while such 
privity of estate exists, and no longer." 
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And on page 377, Sect ion 1240, it is said: 

"Where an assignee of a leas e has ass um ed 
the covenan ts of the lease , a second ass ign -
ment or a rea ssignm ent of the leas e will not 
termin at e hi s liabili'ty to pa y rent, a lthou gh 
it is necessary th at t he covenan t by t he as-
signee be suppo r ted by a n ew cons iderat ion. 
But an assig nee of a lea.,se, w ho has n ot as-
sum ed such covenants, may reassig n to 
whornsoever he chooses, and reliev e hi1nself 
from resporisi bilit y ; -and thfa is tru e, even 
thou gh th ere is a covencint cigainst liSsign-
m ent writ'hout the lessor' s consent." 

And in 16 Ruling Case La w, unde r the Ti tle o:t 
Landlord and Tenant, it is said , page 851, Sec. 352: 

"It is we ll settled that the assign ee of a 
lea sehold is pers onall y liable for re nt s accr u-
ing while he holds the leaseh old, and th is is 
t rue when t he demi se is in fee reserv ing a 
r ent." 

And this is supported by numerou s cas es among 
which t he case of Kan a wh a-Gauley Coal & C. Co. v. 
Shar p, in 52 L. R. A. Ne w Series, page 988, et. seq., 
contains com.prehensive anno tat ions. 

In accord ance with t hes e pr in cip les, t he def en d-
ant req uest ed the court to ins tru ct t he jury as f ol-
lows : 

"1. That t he assignment of the lease or 
his interes t •ther ein by the defend ant to an-
other person termin ated the pri vity of esta te 
betw een the defend ant and the lessor, th e 
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plaintiff herein, and the liability of th e de-
fendant for rent accruing thereafter . 

• 

"2. That if the jury should find th at on 
October 24th, 1925, the defendant as signed 
his interest in rthe lease to Na than Fi sher by 
the instrument , Exhibit D-1, that such as-
signment terminated the defendant's privity 
of estate and his liability for the rent under 
the lease accruing thereafter.' ' 

which the learned trial judge refused. 

The effect of the learned trial judge's instru ctions 
to the jury, and the refusal to charge as requ es1ted, 
was such that the jury erroneously ignored th e as-
signment by the defendant-appellant to Fishe r, and 
the fact 'that on December 10th, the p1aintiff-app el1ee 
received the keys and resumed . possession of th e de-
mised premises, and returned a verdict for th e rent 
from October 26th, 1925 to February 15, 1926, not-
withstanding the limirtation of the defendant's liabil-
ity by reason of these facts. 

We submit that the errors complained of unlaw-
fully prejudiced the defendant and entitled him to 
a new rtrial, and that the judgment should be re-
versed. 

Respectfully submitted, 

JOSEPH KRAEMER , 
Of Counsel. 




