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Charge 

then she can be guilty of contributory negligence. 
That brings us to another academic question and 
that is the liability of these two partners. They 
are being sued here on the theory that they em-
ployed or were the masters of Chester Huey. If 

10 you find that the relationship of master and serv-
ant did not exist at the time of the accident, these 
two partne-rs should be exonerated because there 
is no possible way to hold them in the absence of 
the relat ion of master and servant at that time. 

Suppose an employer, a master, says to his 
servant, "I want you to go over to N" ew York 
,,Tith my automobile and get a trunk at the Grand 
Central Station and bring it back to the house., .• 20 Now, gentlemen of the jury, any negligence com-
mitted by that servant on his way -over to New 
York in that ear and back with the trunk would be 
imputable to the master, because he was on the 
business of the master and the servant was driv-
ing that car to get that trunk in the scope of his 
employment . Suppose we take the same case 
and we get the servant over to the Grand Central 
Station .and he crosses the ferry ·with the tn1nk 
in the car and \Ve will as·sume he has a young lady 3 o 
he wants to visit up in Tuxedo, New York, and 
because he has plenty of time he leaves the course 
which he should pursue on his way home and goes 
np to Tuxedo and stays with her a couple of 
hours and then .starts back through the Ramapo 
Valley and down the Pompton Turnpike and has 
a collision . I-Ie is not on his master's business 
when he goes out of his course to visit this young 
lady, but on his own enterprise and he alone would 40 
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Notice and Grounds of Appeal 

(Filed, April 23d, 1927) 

ESSEX COUNTY CIRCUIT COURT 

Io ALICE R. Du NNE, et a.ls., 
Plaintiffs, 

Action at VS. 

CHAS. J. HELY, et als., 
Defendants. 

Law 

The said defendants, Chas. J. Hely and John 
E. McCormack, individually, and as partners 

20 trading as Rely & McCormack hereby appeal from 
the judgment in favor of the said two plaintiffs 
entered in this cause on :March 25th, 1927 to the 
N" ew Jersey Court of Errors and Appeals upon 
the following grounds: 

The Court committed error in refusing to direct 
the verdict in their favor. 

There was error in the charge of the court hold-
3 0 in g that there was a fair ~fiict of testin1ony on 

the fundamental issue of whether the relationship 
of master and servant existed at the time of the 
occurrence of the damage complained of. 

To: 

Yours respectfully, 

A. R. FINELL!, 
Attorney for Defendan ts. 

Arthur M. Karl, Esquire, 
40 Attorney for Plaintiffs. 

~Jew Jersey 
Court of Errors and Appeals 

Summons. 

STATE oF NEw JERSEY to CHARLES J. HELY 
and JOHN E. Mo0oRMACK, individu-
ally and as partners trading as Rely 
& l\1cCormack, and CHESTER Hu Ey : 

(Seal ) You are summoned to answer the •an-
nexed complaint of ALrcE R. DUNNE, 

10 

a minor, by WILLIAM J. DuNNE, 
next friend, and WILLIAM J. DuNNE individually, ~O 
in an action at law in the Circui t Court of Essex 
County. And take notice, that unless , you file 
your answer to said complaint with the Clerk of 
the said Essex County Circuit Court at Newark, 
within twenty days after service upon you of this 
writ, and the annexed complaint, the plaintiffs 
1nay proceed in the suit and judgm ent may be 
entere d against you. 

Witness Willian1 A. Smith, Judge of ·the E,s-
sex County Circuit Court, at Newark, on this 30 

23rd day of l~.1arch, 1926. 

ARTHUR M. KARL, 
Attorney. 

JOHN H. SCOTT, 
Clerk. 

40 
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Complaint. 

ESSEX COUNTY OIRCUI'T COURT 

ALICE R. DUNNE, a minor, by 
WLI,LJAM J. DUNNE, next 
friend, and WILLIAM J. 
DUNNE, individually, 

Plain tiffs, 
vs. 

CHARLES J. HELY and JOHN E. 
McCORMACK, individually and 
as partners trading as Hely 
& ]).1:cCormack, and CHESTER 
l-IEUY, 

Defendants. 

Action at Law 

Plaintiffs, residing in the City of Newark, 
County of Essex and State of New Jersey, say 
that: 

1. Plaintjffs, ,villi-am J. Du11ne and Alice 
Dunne, are father and daughter, Alice being a 
minor, age eight years. 

2. On or about the 24th day of June, 1925, 
and for a long time prior thereto, the defend-
ants, Charles J. Rely and John E. Iv.fcCormack, 
individually and as partners trading as Hely & 
McCormack, were the owners of a certain auto-
mo bile truck. 

3. On or about the said date, the plaintiff, Alice 
Dunne, was law fully in front of premises, 58-
58½ Vanderpool Street, in the City of Newark, 

40 County of Essex. 

3 

Complaint 

4. On or about the said time, the defendants, 
by their agent and servant, Chester Huey, did 
operate and drive their said automobile along 
Vanderpool Street in an easterly direction, which 
is down hill, at a high and excessive rate of speed, 
and without warning, did negligently and care- lO 
lessly strike and run over the plaintiff, Alice 
Dunne, who was lawfully in the place aforesaid. 

5. The driver of the said car was about the 
business of the defendants, Charles J. Hely and 
John E. McCormack, individually and as part-
ners, trading as Hely & :McCormack, and was au-
thorized to drive the said auto1nobile at the said 
ti1ne by the defendants. 

6. Because of the negligence of defendants and 
their said agent or servant, the ,said plaintiff, 
Alice Dunne, sustained severe injuries, to wit, 
ruptured navel, which may be a. permanent injury, 
severe bruises on and about the body, injured 
shoulder, lame back, sore ribs, also severe pains 
in the stom-ach, and a noticeable scar on the fore-
head, and other severe injuries were inflicted 
upon her, and this -plaintiff vvas obliged -to spend 

20 

a considerable length of time ju the hospital un- 30 
der the care of various physicians and nurses, 
and was confined to her ho1ne for a long period 
of tin1e and unable to attend school. 

Plaintiff still is under the care of ,a physician. 

FIRST COUNT. 

1. Plaintiff, Alice Dunne, repeats all the alle -
gations of paragraphs 1, 2, 3, 4, 5 and 6 herein- -1 o 
before set forth. 

.. 



.. 

10 

4 

Compla .int 

2. Plaintiff, A.lice Dunne, by her next friend, 
William J. Dunne, demands as damages, the sum 
of Seventy-five Hundred (7500) Dollars, together 
with lawful costs of suit. 

SECOND COUNT. 

1. Plaintiff, William J. Dunne, repeats the con-
tents of paragraphs 1, 2, 3, 4, 51 and 6 of the com-
plaint preceding the first count. 

2. A.s a result of the carelessness and negli-
gence of the employee of the defendants, Charles 
J. I--Iely and John E. McCormack, individually 
and as partners, trading as Rely & McCormack, 

20 and Chester I--Iuey, as above set forth, plaintiff, 
William J. Dunne, has ,been forced to spend large 
sums of money for medicines, hospital bills, doc-
tor bills and nurses, and has been deprived of 
the comfort and companionship of his daughter's 
company. 

Plaintiff, William J. Dunne, individually, de-
mands as damages the· sum of Twenty-five Hun-
dred (2500) Dollars, together with lawful costs 

30 of suit. 

40 

A.RTI-IUR M. ICA.RL, 
Attorney for Plaintiffs. 

Answer. 

ESSEX COUNTY CIRCUIT COURT 

ALICE R. DuNNE, a minor, by 
VVILLJAl\I J. DUNNE, next 
friend, and WILLIAM J. 
DuNNE, individually, 

Plaintiffs, 
vs. 

CHARLES J. HELY and JoHN E. 
McCORMACK, individually and 
as partners trading as Rely 
& McCormack, and CHESTER 
HUEY, 

Defendants. 

Action at Law 

Defendants, answering the complaint filed 1n 
the above-entitled action, say: 

1. Paragraph 1 1S admitted. 

2. Paragraph 2 IS admitted. 

3. Paragraph 3 1S admitted. 

4. Paragraph 4 is denied. 

5. Paragraph 5 1s denied . 

6. Paragraph 6 1s denied. 

7. All the allegations in the first and second 
count of the complaint are denied. 

10 
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Answer 

SEPARATE DEFENSES. 

For a further and separate defense, defendants 
s-ay that the in.juries, if any, sustained by the 
plaintiff, were caused by the failure of said Alice 

10 R. Dunne to exercise due-care for her own safety. 

20 

And also defendants say that on the occasion 
aforesaid, the defendant Chester Huey, was not 
engaged on the business of the other de!endants; 
nor was he authorized to drive the said automo-
bile; and he drove, on his own business, and used 
1said automobile without his employer's permis-
sion. 

ANTHONY R. FINELL!, 
Attorney of Defendants. 

7 

Reply. 

ESS EX COUNTY CIRCUI1T COURT 

ALICE R. Du NNE, a minor, by 
"\VrLLIAM J. DUNNE) next 
fr iend, and vVILLIAM J. 
DUNNE) individually, 

Plaintiffs, 
vs. 

CHARLES J. HELY and JOHN E. 
McCORMACK, individually and 
as partners t rading as Hely 
& McCormack, and CHESTER 
HUEY, 

Defendants. 

Act ion at Law 

Plaintiffs join issue with the answer as filed 
herein. 

Pl aintiff, Alice R. Dunn e, denies that she ex-
posed hers elf to any risk of an accident -and neg-
lected to take proper precaution, or exercis ,e care 
to guard and protect herse lf, and denies that she 

10 

20 

is in any way guilty of contributory negligence , 3 0 or in any . way, by her acts, contributed to the in-
jury which she sustained, as is alleged in the 
answer filed herein. 

ARTHUR M. KARL, 
Attorney for Plaintiffs. 

40 
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Rec ,ord of the Judgment. 

ESSEX COUNTY CIRCUrrr COURT 

ALICE R. DUNNE, a minor, by 
WILLIAM J. DUNNE, next 
friend, and vVILLIAM J. 
DUNNE, individually, Action at Law 

Plaintiffs, On Verdict 
vs. After Trial. 

CHARLES J. RELY and JoHN E. Judgment En-
l\1cCoRMACK, individually and tered l\1arch 
as partners trading as I-Iely 25, 1927. 
& McCormack, and CHESTER 
HUEY, 

Defendants. 
I 

Damages for Alice R. Dunne $1700. 
Damages for vVm. J. Dunne 300. 
Costs 61.63 

Total 206,1.63 

Arthur l\L Karl, Attorney of Plaintiffs. 

Judgment on verdict after trial in the above-
3 O entitled .action was rendered on the 27th day of 

March, A. D. 1927, in favor of the plaintiffs, Alice 
R. Dunne, against the defendants, Charles J. 
Hely, et als., in the sum of $1700. and also in 
favor of the other plaintiff, Wm. J. D11nne, indi-
vidually against the said defendants, in the sum 
of $300.00 damages, and $61.63 costs of suit. 

40 

Judgment entered and signed March 27th, 1927. 

I • ,, 

WILLIAM S. GUMMERE, 
Judge. 

JOHN H. ScoTTJ 
Clerk. 

Testimony. 

ESSEX COUNTY CIRCUIT COURT 

Friday, March 25, 1927. 

ALICE R. DuNNE, a minor, by 
WILLIAM DUNNE next friend, 
and WILLIAM J. DuNNE, indi-
vidually, 

Plaintiff 8, 

vs. Action at 
CHARLES J. HELY and JOHN E. Law 

NicCoRMICK individually and 
as partners trading as HEALY 
& McCORMICK and CHESTER 
HUEY, 

Defendants. 

Before: HoN. WORRALL F. MouNTAIN, J., 
and a jury. 

For the plaintiffs appear ARTHUR M. KARL (by 
Harry Unger). 

10 

20 

For the defendants appear ANTHONY R. Fi- 30 

NELLI. 

(A jury is called and sworn.) 

Mr. Unger opens for the plaintiffs. 

Mr. Finelli opens for the defendants. 

40 
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William J. Divnne-Direct 

VVILLIAM J. DUNNE, one of the plaintiffs, 
sworn in his own behalf. 

Direct-examination by Mr. Unger: 
Q. Where do you live 7 A. 58 Vanderpool 

lO Street. 
Q,. Newark 7 A. Newark, New Jersey. 
Q. Were you living there on June 2·4th, 19251 

A. Yes, sir. 
Q. You lived there with your family7 A. I 

did. 
Q. Alice R. Dunne, is your daughter 7 A. She 

lS. 

Q. How old was she ·on June 24th, 192,5,7 A. 
2 0 She was seven years of age. 

Q. Was she living with you all the time. She 
was and she is still living ·with you 7 A. Yes, . sir. 

Q. Do you recall an accident on that day 7 A. I 
do. 

Q. Did you see it yourself 7 A. I did not. 
Q. How soon after the accident did you get to 

the scene 7 A. Two n1inutes. 

30 Q. Who did you see there 7 A. A little girl 
ran in my front door and hollered, "Mr. Dunne, 
Alice was struck by an auto,'' and I immediately 
ran out to the front of the house and I seen my 
little girl limp in the arms of Mr. Healey. 

Q. What is his full name 7 A. Thomas Healey. 
Q. Not one of the- defendants 7 A. No. I di-

rected Mr. Healey to immediately take her to a 
doctor. 

Q. Who else was thereW A. Mr. Chester Huey. 
40 . Q. \Vho• is he 7 A. The driver of this com-

mercial Ford truck. 

l 1 

Williarn J. Divnne-D irect 

Q. Do you know him 7 A. I do. 
Q. How long have you known him 7 A. Five· 

years or more. 
Q. You know for whom he works 7 A. I do. 
Q. For whoni 7 A. McCormick & Hely. 
Q. Did you see anybody else there a t that time1 10 

A. Quite a crowd of fellows there, people around 
the house. 

Q. Whereabouts is your house on that street 
with reference to Frelinghuysen Avenue and 
Sherma n A venue W A. In the middle of the block. 

Q. What is on the opposite side W A. A play-
grom1d. 

Q. A city playground 7 A. Yes, in the rear of 
the Miller Street School. 2 o 

Q. What time of day did this occur 7 A. Be-
tween 7 :30 and 8 o'c lock daylight saving time. 

Q. Was it light or dark 7 A. Just getting 
about dark. 

Q. You mean to say it vvas still ligh t 7 A. Yes, 

Q. Or was it da.rk7 A. It was more ligh t than 
it was dark . 

Q. The street lights were not lit yet 7 · A. No, 
sir . 

Q. VV ere there a lot of children on the street s T 
A. There was a lot of children playing on the 
stree ts. 

Q. Was there anybody in the playground 7 A. 
Yes, quite a few childr en in the playground. 

Q. Also in the .street 7 A. Yes, sir. 
Q. What happ ened with your child 7 A. An of-

ficer came to the house-

30 

Q. No, at the time you say you went to the 40 
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W illiarn, J. Divnne- Direct 

scene of the accident and you saw the child in the 
arms of !1r. Thomas Healey. A. Yes, I saw her 
in a limp condition in the arms of Mr. Healey. 

Q. Was she conscious or unconscious? A. Un-
conscious. 

Q. Was she bleeding 1 A. Y e.s, sir, she was 
bleeding from the left side of her temple and her 
left eye. 

Q. What happened to her? A. I directed Mr. 
Healey to take her to a doctor. 

Q. Did you go with them ? A. No, sir. 
Q. When next did you see your little daughte-:., 7 

A. The next Saturday afternoon I went to St. 
Barnabas Hospital. 

Q·. Where did you find her~ A. In bed. 
Q. How long was she in St. Barnabas Hospital 7 

A. Ten days. 
Q. After she came home what was done with 

her~ A. She was put ·on a bed couch in the 
kitchen. 

Q. Who brought the girl home? A. Her 
mother. 

Q. How long was she lying on her baclt at 
home1 A. Quite a few days; I don't just remen1-

30 b er. 

40 

Q. Is the little girl being still treated by a phy-
• • 6J A y . s1cian. . es, sir. 
Q. What is the name of the physieian who. is 

treating her now 1 A. Dr. Phelan. 
Q. Who paid for the doctors bills on account 

of this accident~ A. I did. 
Q. How much did you pay up to today? A. Up 

to :March 16th, $145. 

18 

TVilliarn J. Di{lnne-C ross 

Q. "\\,~hom did you pay that to 1 A. That was 
the hospita l bills, for my family physician and-

Q. Does that also include bandages and medi-
cine? A. Everything in general. 

CROSS-EXAMINATION by Mr. Finelli: 
Q. Does Alice go to .school 1 A. Yes, sir. 
Q. \Vhen did she return to school ? A. When 

did she return 7 
Q. Yes. A. Half-past three. 
Q. This accident occurred on June 24, 1925? 

A. Yes, sir. 
Q. How long was Alice out of school? A. How 

long was Alice out of school 7 

10 

Q. Yes. A. I got home from work about five 20 

o'clock and she was in the house then. 
Q. How long was Alice confined to her home 

and failed to go to school as the- result of this 
accident 7 A. I don't remember. 

Q. I suppose the children congregated because 
of the fact that there was an accident 7 A. I don 't 
unders tand your question. 

Q. You say there were many children on the 
streeH A. The night of the accident ?· 30 

Q. Yes. I attribute that as the result of the 
acci~ent, don't you? 

Mr. Unger: I object as argumenta tive. 

40 
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Ella Dunne-Direct 

ELL.a DUNNE, sworn in behalf of the plain-
tiffs : 

Direct-examination by Mr. Unger: 
Q. You are the mother ,of Alice 1 A. I am. 
Q. Do you recall this accident 1 A. I do. 
Q. Did you recall the accident yourself 1 A. 

No, sir, I did not. 
Q. W·here were you at the time of the accident1 

A. At the Cameo Moving Picture Theatre. 
Q. How soon after the accident did you get 

there 1 A. I reached the hospital about eight 
o'clock; about half an hour afterwards. 

Q. Vvhere was Alice at that time 1 A. Lying 
20 on the bed in St. Barnabas Hospital. 

Q. What was her condition 1 A. She was 
asleep. 

Q. Was anybody there vvith her1 A. Yes, the 
nurses and the doctor. 

Q. How long· w:as she in the hosiptal 1 A. I 
brought her home July 2d. 

Q. Between July 2d and June 24th she was in 
the hospital continuously 1 A. Yes, sir. 

3 0 
Q. Did you go to see her each day 1 A. Every 

day. 
Q. Did you talk to her1 A. Yes, sir. 
Q. Was she in bed all the time 1 A. Yes, sir. 
Q. Who brought her home f A. I did. 
Q. Did you walk her homef A. No, sir. 
Q. How did you get her home 1 A. I had to 

get her by the arm and lead her to the taxicab. 
Q. You brought her home in a taxi 1 A. Yes, 

sir. 
40 Q. V\1hen you brought her home did she go 

15 

Ella Divnne-Di rect 

about and play as before the accident or did you 
put her to bed 1 A. I put her on my bed couch 
in the kitchen. 

Q. How long was she lying in bed after she 
ca.me home 1 A. I brought her home on. Thurs-
day ; until Saturday night. 1 O 

Q. Then, what happened 1 A. I let her sit up 
at the table to eat with the rest of the family. 

Q. ,Vas that the first time she got up 1 A. No, 
SU . 

Q. Was she all right at that time 1 A. No, sir, 
she had to go back on the couch again after she 
ate her supper. 

Q. Then, what happened 1 A. That Saturday 
night ·when I was preparing her for her bath I saw 20 
her na vel was bulged and black and blue. 

Q. What did you do 1 A. Immediately I be-
came fri ghtened and I did not give her her bath. 

Q. '\Vhat did you do as the result of seeing this 
thing 1 A. I put her back in bed and on Monday 
I took her to Dr. Phelan. 

Q. Did he examine her 1 A. He ,did. 
Q. What did he do for her 1 A. He put a 

bandage over the navel and padded it 'heavily 
with adhesive tape; the bandage was made into a 30 

ball t o fit the size of the navel. 
Q. How ·often would you go to see Dr. Phelan 1 

A. That Monday he told n1e to bring her back in 
a week and I took her back the following Monday, 
which was July 13th and then once a month I have 
taken her to him since. 

Q. Since the early part of July, 1925, you have 
been taking Alice to him once a month 1 A. Y cs, 
SH. 40 
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Ella Dunne-Direct 

Q. Does she still wear the bandage around her 
navel? A. Yes, sir. 

Q. Does the child complain of pains? A. Yes, 
SIT. 

Q. How frequently? A. ,Vell, she had them on 
1 O Friday, that is the first she had them in four or 

five weeks; she has them occasionally; I couldn't 
say how often. 

Q. Have you had much trouble with her since 
the accident? A. vVhat do you mean 7 

Q. Have you had more trouble with her since 
the accident than you did before the accident 1 A. 
Yes, sir. 

Q. 1frs. Dunne, was Alice ill, did she have any 
20 sort of illness, about twelve months previous to 

the .accident 7 A . She was not. 
Q·. D·oes she go to school~ A. She does. 
Q. After the accident when did she first go to 

school 7 A. The following September. 
Q. vVhen was she able to get around with the 

other children and playf A. Not for at least two 
weeks after the •accident. 

Q. Kot for at lea.st two weeks after the acci-
dent or from when she came home to the house~ 

3 O A. After she came home. 
Q. Does she sleep well 7 A. No, she does not. 

She rolls and tosses in her sleep at night. 
Q. Did .you notice that condition before the ac-

cident 7 A. No, I did not. She is also very nerv-
ous since the accident. 

Q. Has she taken any medicine 7 A. No. 
Q. Did you inforn1 Dr. Phelan about these 

things? A. Yes, sir, I did. 
40 Q. When was the last time you saw Dr. Phelan f 

17 

Ella Dicnne-D irect 

A. ,Vednesday, :March 16th, a week ago last 
Wednesday. 

· Q. Is Alice a brig ht child 7 A. Ordinary, the 
average child. 

Q. Does she go to school 7 A. Yes, sir. 
Q. 1\filler Street School 1 A. Yes, sir. 
Q. What grade is she in 1 A. The fourth. 
Q. How old is the child now1 A. Nine. 
Q. Do you know Chester Huey 7 A. By sight. 
Q. How long have you known him by sightl 

A. ·vv ell, at least five or six years; he usually 
plays ball on the playground there and I know him 
by sight. 

10 

Q. Where have you seen him before the acci-
dent? A. vVhere have I seen him 1 20 

Q. Yes . A. On the commercial truck he drives. 
(~. What kind of a truck is it1 A. A Ford 

Commercial. 
Q. Do you know who that belongs to 1 A. Yes. 
Q. vVho 7 A. Rely & McCor mi ck. 
Q. How many tin1es did you see him on this 

truck 7 A. Before this accident 1 
Q. Yes. A. Many times . 
Q"'. What time of day would you see him on this 

30 truck 7 A. Through the day and after supper. 
Q. How many times did you see him drive his: 

car after supper 1 A. Many times. 
Q. Did he have anybody with him on those oc-

casions 7 

Mr. Finelli: I object unless it was the 
occasion of June 24th, 1925. 

(Argument.) 
The Court: Sustain the objectiqn. ,to 
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Ella Dunne-Cross 

By the Court: 
Q. Did this truck have any name on it 1 A. 

·No, sir, not at the time. 
Q. What was it, a Ford covered truck 1 -A. 

Yes, .sir. 
j '10 

CROSS-EXAMINATION by Mr. Fiiielli: 
Q. You have school in July and August down 

at ~filler Street. A. ·No; sir, they do, :not. 
Q. Did you leave your home on the evening · in 

question f · A. vVhat do you mean, the evening of 
the accident? 

Q. Yes, to go to the hospital f A. Did I leave 
my home1 

:20 Q. Yes. A. No, I went direct frorri the Cam:eo 
Theatre to the hospital. 
, Q. Where is the theatre 1 · A. On Elizabeth 
Avenue between Poirrier and Vanderpool Street. 

· Q. You first heard of this accident · while you 
·were at the theatre 1 A. Yes, sir. 
. Q. What makes you fix the time of reaching the 

ho.spital? A. What makes me fix the time I 
reaehed the hospital f 

3 0 · Q. Yes. · A. I left my house about quarter 
after seven on my way ·to the pictures and stopped 
for a ·few ·mo-ments and was talking to one of my 
neighbors and .hadn't been in the movies very long 
when it ,vas flashed on the screen, '' Mrs. Dun·ne 
of Vanderpool Street wanted immediately.'' 

Q. H.ave you any other children home? A. 
Yes. 

Q. What' are · the ages .of 'your children 1 . -A. 
Ten and . s.ev.en. 

,J 
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Ju .lia Walter-Direct 

JULIA ,VOLTER, sworn in behalf of the p lain -
tiffs : 

Direct-exa min ation by Mr. Unger: 
Q. Where do ·you Iive1 A. 146 Sherman Ave-

10 nue. . 
Q. How far is that from Variderpo -ol Street 1 

A. It is facing Vanderpool Street. 
Q. Facing? A. Yes, sir. _ 
Q. Then, it is on the corner? A. Yes, sir. 
Q. What corner is it f A. The ' southeast. 
Q. The southeast corner f A. Yes, sir. 
Q. vVhat apa-rtment do you occupy there 1 A. 

The first floor. 
~2 0 Q. Is there any house between this house that 

you live in and the hous ·e where the Dunn es liv e 1 
A. No, there is not. 

Q. Is there now 1 A. Yes. 
Q. But you say there was not at the time · of 

the accident? A. Not at the time of the accident, 
no, sir . 

Q. '\Vere you able to see from your · window 
clear into the street 1 ·' A. Yes, · sir. 

Q. How far down, Mrs._ Wolter 1 A. 1 could 3 0 see all the way down· t o Frelinghuysen A venue. 
Q. Do you recall this accident 1 . A. I do. 
Q. Do you remember the day 1 A. I do. 
Q. What was the da-y1 A. It was the 24th day 

of July,' 19'25. 
Q. Do you know the Dunn _es 1 A. I do. 

· Q. You know little Alice W A. I do. . 
Q. Do you know Chester Huey 1 · A.Yes, sir . 
Q. I-Io,~ did you see the a~cident 1_ A. Well, r, ,40 was reading a newspaper by my window. · 

, Q. What window 1 A. The -kitchen window. 

• 
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Julia HI ol.ter-Direct 

Q. Did that kitchen window face on this streeU 
A. Yes, sir. 

Q. All right, go ahead~ A. I was sitting at the 
,vindow reading the paper, when this Ford com-
mercial car passed and the jerk of the car and 

1 O the noise of the boys attracted my attention and 
I looked down the street and I seem the child hit 
by the truck, not knowing at the time who the 
child was. 

Q. Did you see the child actually struck by this 
truck~ A. I did. 

Q. What did you do? A. I "\Ycnt down in tl1e 
street and I seen it was Alice Dunne. 

Q. Who is Alice Dunne? A. The little girl. 
20 

J\1:r. Unger: Stand up, Alice. 
( A child arises in the audience.) 

Q. Is that the little girl (indicating)? A. Yes, 

Q. ,Vhere was she at that time? A. She was 
in the street. 

Q. I mean when you ran down out of your house 
·where was she lying on the street, or where? A. 

30 No, she was in l\1r. Thomas Healey's arms. 
Q. ,Vho is Thomas Healey? A. Sitting over 

there (indicating). 
Q. What was the condition of the child ? A. 

She was 1imp, and bleeding from the forehead and 
arn1s. 

Q. Vv as she conscious or unconscious? A. She 
was unconscious. 

Q. vVhat did you do in reference to this accident 
40 about it ~ A. After the accident I went home. 

21. 

Juli a. }Volter-D irect 

Q. V{hat happened with the child? A. Mr. 
Healey had the child in his arms and kept the child 
in his arms. 

Q. Did they go away? A. They went away. 
Q. "\Vhen did you see this child next~ A. I 

seen her in the hospital. 1 O 
Q. What hospital 1 A. St. Barnabas. 
Q. Do you know how long she ·was there? A. 

Vl ell, she was there about ten days. 
Q. Now, going back to your window, you say 

you were sitt ing there? A. Yes, sir. 
Q. When was your attention first directed to 

this truck? A. Why, when they were passing 
they were hollering and cheering along. 

Q. Who? A. Pat Huey and the crowd in the 20 
car . 

Q. Was there a crowd in the car ? A. There 
was. 

Q. Did you see Alice in the street? A. I did. 
Q. When you first looked out of your window 

how far was the truck and Alice apart? A. 
About fifteen feet. 

Q. The truck was fifteen feet away from Alice 
when you first looked out of your window? A. 

30 Yes, sir. 
Q. Was this truck going fast or slow? A. 

Very fast. 
Q. Did you see who drove it ? A. Yes. 
Q. Who~ A. Chester Huey. 
Q. You knew him, did you? A. I did. 
Q. How long have you known him ? A. Abou t 

five years. 
Q. Did you see this truck before? A. I did. 

40 
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Julia . lV o lt er-Direct 

Q. Where ·1 A. Pas-sing Vanderpool Street. 
Q. vVho drove if1 A. Mr.· Chester I-Iuey. 
Q. Now, did you see whether the truck ran over 

Alice or not 1 A. It did not run over her, it · 
struck her. 

Q. On what part of her body1 A. On the left 
side of her body; :it . struck her forehead and her 
arms. 

Q. At the tin1e the truck struck Alice did you 
hear · any horn or any indication of alarm 1 A. 
No, I did not. 

Q. Do you know whether the truck came to a 
standstill ·after it struck the child 1 A. Yes, sir. 

Q. What do you know about it 1 A. Well, I 
heard the noise of the brakes. 

Q,. What kind of a noiseW A. The car coming 
·to a sudden stop. 

Q. A sudden stop W A. Y e·s, sir. 
Q. You heard the noise 1 A. Yes, sir. 
Q·. ·was it a loud noise f A.Very loud . 
. Q. Did you know what it was W A. It .sounded 

'like the brakes of the car. 
'Q. Do you know whether the car stopped im-

mediately or did it go right on 1 A. No, it skid-
ded. 

Q. How farW .A . . About two 1ength of the .car. 

By the Court :: 

Q. Beyond where it struck here .W A. Yes. 

By Mr. U:nge,r :: 

Q. When it' stopped which way .was the car fac-
-40 ingW A. Towards the .school. 

Jitlia Walter - Cross 

Q. Then, vtould you say it was on an angle 
shape 1 A. ·well, the nose of the car. 

Q. Was towards the school W A. Yes, sir. 
Q. You -saw just Huey there 1 A. I did. 
Q. How many hoys that you saw were .in the 110 

. car~ A. About eight or ten boys. 

CROSS -EXAMINATIO N by Mr . Finelli: 
Q. The ·window you ·were at faced in what di-

rection 1 A. Southeast direction on Vanderpool 
Stree t. 

Q. Southeast is the corner, the window facing 
the southeast W A. Y-es, sir. 

Q. Is Vanderpool Street east of Frelinghuysen 
Avenue . Is Sherman Avenue east of Freling- 2 0 
huysen A venue 7 A. It is east, yes. 

Q. vV as this car coming from the , direction of 
Frelinghuysen AvenueW A. No, sir. 

Q. From which ·direction was the car ·coming1 
A. I don't recall what direc tion it was coming 
·.from. 

Q. In which direction was it going on Vander-
pool Street 7 A. East. 

Q. Your ,vindow you , say •f:aces e~astf A. 3 0 
Faced-

-Q. East f A. Yes. 
Q. It is the southeasterly cornerf A. ·The 

southeasterly corner. 
Q. That is towards Elizabe th, New Jersey side, 

.southeast . A. Southeast. 
Q. What is the distance in feet if you know, be-

.tween Sherman Avenue and Frelinghuysen Ave -
:nue.1 A. I-don't know. 

-'.40 
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Lucille Nfu;rtha .-Direct 

Q. What is the distance between No. 58 the 
residence of the Dunnes and your own resid~nce? 
I don't suppose you know that either. What time 
of the day or evening was this~ A. It was at 
7 :30 between 7 :30 and 8 o'clock. 

Q. Did you go to the street1 A. Yes. 
Q. fias your home address a number on Van-

derpool Street? A. No, it has not. 
Q. No nun1ber on Vanderpool Street? A. No. 

LUCILLE MURTHA, sworn in behalf of the 
plaintiffs: 

Direct-examination by Mr. Unger: 
Q. Where do you live ? A. 60 Vanderpool 

Street. 
Q. Is that next door to tho Dunnes? A. Two 

doors away. 
Q. You know the Dunnes d · GJ A y . , 01 you . . es, 

SH. 

Q. Do you know Alice~ A. Yes, sir. 

30 Q. Do you recall an accident Alice had 1 .A, 
Yes, sir. 

Q. Do you know when it was? A. It was 111 
1925, June. 

Q. Did you see that accident~ A. Yes, sir. 
Q. ,Vhere were you at the time of the accident? 

A. I was playing with Alice. 
Q. Where were you playing with Alice~ A. In 

the street. 
Q. \Vhat time about were you playing with her 

40 what time of the day? A. We started to pla; 

Lu cille ]}[,u.rtha- D irect 

about seven o'clock, and the accident happened 
between 7 :30 and 8 o'clock. 

Q. Was this after supper? A. Yes, sir. 
Q. You know the truck that hit her, do you? 

A. Yos, sir. 
Q. What truck was it ? ·A. It was a Ford 10 

truck; green truck. 
Q. Did it have a name on it? A. No, sir, not 

then. 
Q. Who was driving this truck? A. Mr. Ches-

ter Huey. 
Q. Do you know him ? A. By sight I do. 
Q. Did you know hin1 before the accident 1 A. 

Yes, .sir. 
Q. Where did you see him? A. I know him 20 

from seeing him around our corners, he hangs out 
with that gang. 

Q. Did you see him on th is truc k before? A. 
T,1tice. 

Q. What time of day ? 

lt:r. Finelli: I object. 
rrhe Court: Sustain the objection. 

Q. Now, at the t ime of the accident who drove 30 
tho car1 A. Chester Huey. 

Q. '\Vhen did you first see him? A. When the 
car was twenty feet away from where we were. 

Q. "\i\There were you, opposite what house? A. 
Opposite my house, No. 60. 

Q. Alice lives No. 58? A. Yes, sir. 
Q. You say the truck was about twenty feet 

avvay fron1 Alice when you first saw it? A. Yes, 
SH. 40 
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Liicille Mu.rtha-Direct 

Q. Which wa.y was it going? A. Going to-
wards Frelinghuysen Avenue. 

Q. vVhat direction is that~ A. I don't know. 
Q. East or west J A. I don't know; east, I 

guess. 
1 O Q. vV ere there any other children in the street~ 

A. Up the street there was. 
Q. A lot of children, or just a few 1 A. A lot. 
Q. A lot of children, you say~ A. Yes, sir. 
-Q. ,Vere there any other trucks or automo-

biles in th1s street at that time? A. Yes, sir; 
there was, there was an open car parked in front 
of 58½ Vanderpool Street and a closed one in 
back of it. 

20 ·Q. So, there were two cars parked in front of 
your house f A. No, in front of 58½ Vander-
pool Street and one in back of that at Alic.e's 
house. 

Q. ,Vere they open or closed cars 1 A. The 
first one was open. 

Q. Vi.7 ere you playing east of these automobiles · 
or west of them ? A. East. 

Q. vVas that nearest to Frelinghuysen Avenue, 
or Sherman Avenue 1 A. Nearer to Frelinghuy-

3 o sen Avenue. 
Q. How far out fron1 the cars were you play-

ing f A. We were playing all in the street, we 
were using the whole street. 

Q. All the children, or just you two, I mean, 
all the children were out in the street, or just 
you and Alice 1 A. The children up the street 
were playing in the street, too. 

Q. Then, you noticed Alice was hit .by this 
40 truck~ A. I noticed the truck when it was about 

Lucille '/Jfu.rtha -D irect 

twenty feet away from Alice and I yelled for her 
to look out and it was too late because it was 
right on top of her. 

Q. vVas this truck coming fast or slow~ A. 
Very fast. 

Q. vVho was sitting alongside of Huey~ A. 10 
Some Iellow, but I didn't see his face. 

Q. Was there anyone else in the car f A. I 
saw son1e fellows con1e from the back of the truck, 
but I didn't see them after because I ran in the 
house for Alice's father. 

Q. Did you hear any horn blown, or any noise 1 
A. No, all I heard was the brakes - squeak. 

-Q. ,Vhen the brakes squeaked, by that time did 
he hit Alice ~ A. Yes, he threw Alice to the 20 
ground and then he skidded . 

Q. How far did he skid 1 Point from where 
you are sitting to how far. A. About down to 
the firs t bench or the second bench. 

Q. ,Vhere the two ladies are sitting~ A. Yes, 
sir. 

Q. "\Vhich way ·was the car facing then 1 A. 
The front part, where the motor is, was facin g 
the school. 

Q. Did Huey get out of his car ~ A. He got 30 
out of the car, yes, sir. 

Q. Where was Alice 1 A. Then I ran in tho 
house and when I came out Mr. Thomas I-Iealey 
was holding Alice. 

Q. Was she bleeding1 A. She was bleeding 
over her eye. 

Q. Did she cry, or was she unconscious 1 A. 
I don't knovv, she was just laying there limp. 

Q. Did you go to the hospital to see herf A. 40 
No, sir; I did not. 



Lucille Jllhtrtha-Cross 

Q. ,Vhen she can1e back fron1 the hospital did 
you see her there? A. Yes, sir; I was there when 
sho came home. 

Q. Did you see anybody in these two cars tha t 
were standing there ? A . Yes. 

10 Q. Who? A. The car that was parked in back 
of the open car there was !Jr. Thom:1s Heale y 
and another n1an was fixing it. 

Q. Af ter the accident was the n1an who was 
fixing the car in tho crowd, too ? A. lVIr. Heale y 
was, :Mr. Thomas Healey, ·who was holding Alice. 

CROSS-EXAJ\,fINkTION by Mr. Finelli: 
Q. Do you remen1ber what game you were play-

20 ing~ A. We were playing tag . 
Q. Do you know of any other child playing tag 

with you and Alice~ A. No, we were playing · 
alone. 

Q. ,Vere you taggjng her, or she you at that 
tin1e? A. I was after her. 

Q. vV eren 't you playing on the sidewalk? A. 
No, vYe were playing in the street. 

Q. J\filler Street School is right opposite your 
honie ? A. Yes, sir. 

30 Q. This automdbile just turned to the left, 
that is the direction, turned to the left just at 
or about the tin1e Alice fell to the ground, is that 
ri ght? A. It threw her down and he put on his 
brakes and they squeaked and then he skid. 

40 

Q. The car went to the left side? A. Yes, sir; 
tovvards the school. 

Q. Are you sure the car struck Alice ? A. It 
thrc·w her to the ground, yes, sir; I am sure. 

Lucille JYiitriha-C ross 

,Q. I vvant to know whether the car touched 
Alice. A. Yes, sir. 

Q. Are you certain of that? A. Yes, sir. 
Q. Tell the court and jury what part of the 

car touched Alice. A. The mudguard, the right 
mudguard. 

,Q. vVhat mudguard, the front or the rear? A. 
The front. 

Q. vVhat part of the mudguard touched Alice? 
A. What part of it? 

Q. Yes. I mean what part of Alice's body 
touched the mudguard? A. It hit her on the 
left side and threw her to the ground. 

Q. The left side of the -body? A. The car 
threw her to the ground . 

Q. In other words, did the car push Alice 
away? A. The car threw her to the ground. 

Q. In which direction did Alice falH A. What 
do you mean, the way she was facing; she was 
facing the gro und when she fell, she fell on her 
stomach . 

Q. Was her head away from the car and near-
er her honie ? A. I don't know. 

10 

20 

Q. Can you please tell us in which way 
Alice fell after the car hit her? A. When she 3 O 
saw the car con1ing she put her hand up like that 
(indicating) and that is the way she fell . 

Q. Did she fall away from the car ~ A. I t 
threw her further than she was standing. 

Q. Did you see Alice lyjng on the ground 1 A. 
Yes, sir . 

Q. vVith reference to the parked automobile, 
did Alice fall near that parked automobilef A. 
No she was out further into the st reet. 40 ' 



L%cil.le llfu,rtha--Re-dircct 

,Q. Yon say she fell face to the ground with 
her hands upright 1 A. Yes, that is, tbe way she 
fell. 

Q. In other words, did it _appear to you as if 
.she was frightened when he made this sudden 

lO stop1 A. No, when she saw the car con1ing she 
went like that (indicating) and saw it was too 
close to her, and then it threw her down and skid-
ded. 

Q. Was she running ahead and away from the 
car before the accident 1 A. Ko. 

Q. Which way were you both running 1 A. 
She was walking out. 

Q. No, you were chasing her. Was she run-
2 0 ning after you, A. She was not running, be-

cause when I saw the truck coming I did not go 
after her and she just stayed there and put her 
hands up and she just stayed there, she was scar-
ed. 

RE-DIRECT EXA~1INATION by ~!fr. Unger: 
Q. How far back of Alice were you! A. I was 

in front of the car that was parked right about 
the mudguard nearest to the street, standing 

30 there. 

40 

Q. Alice was how far away from the first cor-
ner of Frelinghuysen Avenuef A. Do you mean 
east1 

Q. No, there were two cars parked by the cuTb 
and you were walking out from these two cars. 
A. Yes, sir. 

Q. That is the nearest to Frelinghuysen Ave-
nue f A. Yes, sir. 

31 

L ucille Mur tha-R e-direct 

Q. :My question was, '' How far were you from 
the accident at the time of the accid ent from this 
first car nearest to Frelinghuysen Avenue ~'' 
How far were you~ A. I was standing right 
alongside of it; the car nearest to Frelinghuysen 

10 Avenue, and Alice was not. 
Q. Here is the car. ,vha t end were you stand -

ing at, this end- towards the sidewalk or the end 
into the street f A. The end into the street. 

Q. So then you saw this car coming, did you 1 
A. Yes, sir. 

·Q. Where was Alice away from you, and if so, 
how far~ A. She was abou t-I was here and she 
was out that way (in dicating) fron1 me. 

Q. How far away, or from what distance1 A. 20 
I don't lmow. 

Q. You do not know how far she was from 
you at the tin1e of the accident~ A. I was near 
the gutter and she was in the street. You mean 
ea.st from me ~ 

Q. No, not east; in which direction was Alice 
going f A. She was going facing the school. 

Q. Was she facing actually the scho_ol 1 A. 
Yes, sir. 30 Q. You can say now ho,v far she was away 
from you 1 A. No, I don't know. She was about 
ten feet away fro1n me; I guess five feet, I don't 
know. 

Q. Show us here. A. From here to the end 
here (indicating). 

Q. Are you sure about that 1 A. No, from here 
to the end of this post here (indicating). 

Q. This one here (indicating) 1 A. Yes, sir. 
Q. Facing toward the school 1 lt. Yes, sir. 40 
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Thomas FI ealey-Direct 

Q. vVas that the time when you saw this car 
coming~ A. Yes, sir. 

Q. vVhen this car struck Alice, what part of 
Alice's body did it strike first~ A. I don't know. 
I just know it hit her and threw her down; I know 

1 O the mudguard struck her left side. 
q. The mudguard struck her left side. And 

did she fall ·with her face down, or side; I mean , 
,vas she lying flat~ A. Just like that (indieat-
ing). 

TlIOMAS I-IEALEY, sworn 111 behalf of the 
20 plaintiffs. 

Direct-examination by 1fr . Unger: 
Q. vVhere do you live f A. 280 Mulberry 

Street. 
Q. vVhere did you live in June, 19251 A. 58 

Vanderpool Street. 
Q. Do you recall an accident that day~ A. I 

do. 
Q. "\Vhat is the exact date of this accident 1 3 O A. June 24, 1925. 
Q. Do you know Alice Dunne~ A. I do. 
Q. Do you know Chester Huey~ A. I know 

him by sight. 
Q. How long have you known him ~ A. About 

three years. 
Q. You mean three years before the -accident ? 

A. About six months before the accident. 
Q. Did you know him to talk to 1 A. I know 

40 him to talk to now. 

Thom as Ii ealey-Direct 

Q. vVhere were you at the time. of the acci-
dent~ A. I was standing out looking at a fel-
low's motor. 

Q. vVhere was his car1 A. Parked outside of 
58 Van derpool Street. 10 

Q. "\Vhat kind of a car was it, closed or open 1 
A. It was a closed car. <>l 

•Q. You were looking at the motor, you say• 
A. Yes, sir. 

f d 't <>l A. 7 :30, day-Q,. What time o ay was 1 . 
light saving time. . 

Q. Was it light or darld A. It was , hg~t. 
Q. vV ere there any people in the· street. A. 

A lot of people playing in the street. . 
20 Q. Whereabouts~ A. Oh, they were playing 

~11 over that street; the midd le of the street and 
-all. 

Q. Is there a school there 1 A. Yes, sir. h 
Q. vVhere is the schooU A. Right across t e 

stroo t. 
Q. Is part of the street used for that pl~y-

grou nd, -do you know1 A. Oh, yes_; I took notice 
passing there that the school used 1t for the play-
gr ound. They put the boys out there -to play 3 0 ball. · 

Q. Were any automobiles at the t.ime of the 
accident in this street and at all be•s1de the two 

' h t that were parked there 1 A. Only the two t a 
·were parked there and the car that hit t~e girl. 

Q. Now, when did you see this aut?mob1le that 
hit the girl 1 A. I seen it just when 1t was about 
at the corner of Sherman Avenue and Vanderpool 
Stree t was the first when I seen that car. ' 40 
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Thomas Healey-Direct 

Q. Is Sherman Avenue west of the school 1 
A. Shern1an Avenue is west of the school, yes, 
SU. 

Q. That is the first time you saw this car 1 A. 
That is the first time I saw that car, yes, sir. 

JO ·Q. D~d you he-ar any horn or any other .alarm 
by this car 1 A. No, not then. I heard a lot of 
fellows hollering and singing. 

Qr. 1l{ as the car going slowly or fastj A. It 
was going pretty good pace. 

Q. What do you mean by pretty good pace f 
A. It was going at a good pace. 

Q. Do you drive a car yourself 1 A. ,I do. 
Q. How long ? A. About the last ten years. 

20 Q. You c-an just tell us· about how fast you 
thought this car was going. A. I judge about 
thirty-one to thirty-two miles an hour. 

:30 

Q. How wide is ·that street there~ A. That 
street~ 

Q. Between Frelinghuysen Avenue and Sher-
man A venue 1 A. Between Frelinghuysen Ave-
nue and Sherman A venue 1 

Q. Yes, Vanderpool Street1 A. It must be 
about 600 feet. 

Q. I mean ·how wide is the street 1 A. I-Iow 
wide is ·v anderpool Street f 

Q. Yes, between the two streets, Frelinghuy-
sen Avenue and. Slrerman Avenue! A. The width 
of Vanderpool Street f 

Q. Yes. A. That 'is about thirty-seven fee't 
wide. 

1Q. What :happened a:fter you saw this car f A. 
After I ·heard fhe ·nois-e and heard the singinO' I 

-d,O looked and. followed the .car with my ~yes going 

Thomas l-1 e.aleiy-Direct 

do·wn Vanderpool Street and I happened to turn 
around and I saw this child walking in the middle 
of the street . 

Q. \Vho is the child f A. Alice Dunne. 
Q. Is that the child (indica ting) f A. That is 

10 her . 
Q. vVhat was she doing 1 A. vVhen I seen the 

child she was walking; I don't know what she 
w·as doing before that. 

Q. At the time you looked at her you say she 
was walking~ A. Yes, sir. 

Q. \iVhich ·way was she walking~ A. !Towards 
the school. 

,Q. That is, north~ A. Yes, sir. 
Q. Was she looking towards the north 1 A. 20 

Her face was towards the nor th. 
Q. Then, what happened f A. Why, I seen the 

way that ·car was going, it was going to hit her 
and I thought the driver migh t turn in and go 
around her and instead of that he jammed on -his 
bra kes and skidded about 22 t o 213 ·feet. 

Q. Did the car hit the child 1 A. The car hit 
the child, yes, sir. 

Q. vVhat part of the car ·hit tlre child 1 -A. The 30 
right mudguard. 

·Q. What part of the c11ild did it strike1 A. It 
hit her about in the ribs. 

Q. Did it go over her body 1 A. No, 'it did not. 
·Q. It threw her aside 1 A. Yes, sir. 
·Q. H-o-w was she lying on the ground 1 A. 

·When I picked her up the child was lying on the 
.Tight side. 

,Q. You picked her l1p:1 A. Yes, si:r. 
40 
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Thomas H eafoy-Direct 

Q. ,vhen did the car come to a stop after it 
struck Alice? A. At about-it come to a dead 
stop, you mean 7 

Q. Yes, a dead stop? A. A dead stop about 22 
feet or so. 

Q. Which ·way was it facing? A. Why, it was 
nosed north then, it was about a foot away from 
the gutter then. 

Q. This fellow Chester :Huey was driving his, 
car at that time? A. Huey was driving. 

Q. Who was sitting alongside of him ? A. I 
know he had another n1an there, but to tell you his 
nan1e I didn't kn ow him. 

Q. Was there anybody else in his car 7 A. 
20 vVhen the car stopped I picked the child up I guess 

thirty-five to thirty-six feet avvay. 
Q. Coming out 7 A. Oon1ing out. 
Q. Is this a closed car? A. It is a For d 

commercial body car. 
Q. Has it any windows? A. It has a window on 

the side, and the front windshield. 
Q. Did it have a nan1e on it? A. No. 
Q. Did you see this car before 7 A. I seen it 

around that neighborhood. 
30 Q. vVhat did you do with the girl when you 

40 

picked her up 7 A. Why, I didn't know anybody 
there I was new at the time and I didn't know 
where any doctors were, or anything. I said to 
Mr. Huey, "We better take her to a doctor", and 
her father came out and seen her at that time, 
and he says, ''You better get her to a doctor 
quick'', so :Mr. Huey drove the car and I held the 
child in my arms. 

Q. ¥,T as she bleeding 7 A. Yes, sir; she was. 

Thom.as Healey-C ross 

Q. Was she talking to you? A. No. 
Q. Why ? A. She was unconscious, she could-

n't talk. 
Q. Did you see th is other li ttle gi.rl on the 

.scene, sitting alongside of Alice, here 7 A. Yes, 
10 SH . 

Q. Lucille? A. Yes. 
Q. Did you know her 7 A. I know her to see. 
Q. vVhere was she at that time? A. Right 

sta nding at the head car facing towards me. 
Q. The first car? A. The first car towards 

Frelinghuysen Avenue. 
Q. Did you ever see this car since the accident 1 

Mr. Finelli: I object. 
The Court: Sustain the objection. 

CROSS -EXAMINATION by Mr. Finelli: 
Q. 1lv ere you examining the motor from the 

street or from the sidewalk 1 A. From the street. 
Q. ,vhy didn't you select another .spot to make -

your repairs rather than by a playground 7 A. I 
vvasn 't making repairs. 

20 

Q. Did you get out of the way and ·look for 
30 your safety as you saw the fast Ford appro ·ach- . 

ingf A. There was no need of my get ting out of 
the way. 

Q. You surmised in advance of the ev_ent that 
there was going to be an acciden t 7 A. After the 
car got up to where I was down there. 

Q. You are a friend of the Dunnes? A. Yes, 
sir. 

Q. You are a. neighbor 7 A. Yes, sir. 
40 
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Henrietta Wagner-Direct 

Q. What do you think the distance to this bench 
is there 1 A. The distance to that bench 1 

Q. Yes. A. About seventeen feet. 

I-IENRIETTA WAGNER sworn In behalf of 
the plain tiffs. 

Direct-examination by Mr. Unger: 
Q. VVhat is your present occupation 1 A. I am 

a pharmacist in St. Barnabas I-Iospita l, have 
charge of the records. 

Q. ,Vere you t_here in June, 19251 A. Yes, sir. 
Q. That is part of your duties, to keep the rec-

ords 1 A. No, not now. 
Q. Don't you keep the records? A. No, I did 

at that tim·e, but I don't now. 
Q. In that capacity did you keep the records of 

Alice R. Dunne~ A. Yes, sir. 
Q. Have you them with you~ A. Yes, .sir. 
Q. Are those the records in your hand ~ A. As 

far as I know they are supposed to be the hospital 
records. 

Q. How did you keep those records, in your 
handwriting1 A. The nurse sends them down-
stairs to the office. · 

Q. Who sends them down 1 A. The nurses. 
Q. What do you do with the records~ A. vVell, 

they are kept together in the regular way, they 
get filed that way. 

Q. They are kept under your care~ A. Yes, . 
SU. 

Edm und E. Sau),yer-D irect 

Q. Is th at the name on it, .Alice R. Dunne ~ A. 
Alice Dunne, yes . 

1\1:r. Unger: I ask to have the hospital 
records marked for iden t ification. 

( Same a.re marked P-1.) 
Cross-examination waived. 

EDl\1:UND E. SA WYER sworn in behalf of the 
plaintiffs. 

10 

Direct-examination by Mr. Unger: 
Q. You are a practicing physician in the State 20 

of New Jersey~ A. I am. 
Q. How long have you been practi cing ~ A. A 

little over two years. 
Q. Where ,vere you in June 24; 19,25 A. I was 

resident physician of St. Barnabas Hospital Ill 
Newark. 

Q. When did you leave the hospital~ A. I left 
early in July, the lst of July for the surnI?er, but 
I was there again in the fall for awhile. 30 

Q. While you were there did you have oc~asion 
to treat one Alice R. Dunne ~ A. She was Ill the, 
war d at that time. 

Q. Would you recogniz .e the girl if you saw 
her~ A. I think it is that gir l (indicating ) ; she 
has grown some since then . 

Q·. Have you actually given her treatments 1 A. 
Not to my knowledge. 

Q. I show you P -1 for ident ification, and I ask 
40 
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Edmund E. Saw ,yer-Direct 

you if any of these records were written dictated 
or signed by you~ A. Yes. ' 

Q. Do they relate to this child Alice~ A. 
Apparently, yes. 

10 Q. Can you tell us from those records what she 
was confined there for~ 

20 

l\1.:r. Finelli: I object except to refresh his 
recollection. 

The Court: Let the doctor read from his 
own records. 

l\1.:r. Finelli: I have no o.bjection to the 
doctor reading his own reports embodied in 
the records. 

( Ar gum en t .) 
The Court: If you need that to refresh 

your recollection you can ref er to any re-
port written by you, dictated or signed by 
!ourself, which you know from looking at 
it was true at the time it was n1ade. 

A. The only thing I can testify to is that she 
was · admitted to the ward at 8 :45 p. m. 011 .Tune 

30 
24, 1925, and she was in the hospital when I left. 

By Nir. Unger: 

Q. You left in July 1 A. July 1st. 
Q. "'\Vhen you left she was still there ~. A Y . es, 

Slf. 

Q. In bed all the time ~ A. In bed. 
Q. Did you do anything for her ~ A. Not per-

sonally, no, except to recommend that she be 
40 x-rayed, and the usual laboratory tests per -

formed, tha t 's all. 

41 

E c~?Wllnd E. Sa.wryer- Cross, R e-direct 
A lice R. Dit11,:1ie-D irect 

Q. You did not prescribe or do anything for 
her ~ A. No, sir. 

CROSS-EXAMINA TION by Mr. Finelli: 
Q. Did I get the hour correct as 8 :45 p. m.. A. lO 

That is the time she was admitted to the ward. 

RE-DIRECT EXAMINATION by Mr. Unger: 
Q. Can you tell the cour t and jury what was 

the trouble with her from those records ~ 

Mr. Finelli: I object. 
The Court: Only from his own records 

he can tell. 2 0 

Q. Do you remember1 A. That she had evi-
dently been admitted as the result of an accident 
and that she was unconscious and I ordered an 
x-ray picture -of her head. 

Q. You cannot tell us just what was the trouble 
with her ~ A. No, sir. 

Q. You did not treat her since f A. No, sir. 

ALICE R. DUNNE, one of the plaintiffs, sworn 
in her own behalf. 

Direc t-examination by Mr. Unger : 
Q,. How old are you ~ A. Nine years. 
Q. Do you go to school f A. Yes, sir. 
Q. What school do you go to 1 A. Miller 

Street. 

30 

40 



42 

Alice R. Dunne-Direct 

Q. What grade are you in ? A. The fourth. 
Q. Do you remember an accident happening to 

you? A. Yes, sir. 
Q. Can you tell us the year? A. June, 1925. 
Q. Do you know ·what happened to you at that 

] O time? A. I got hit with an automobile .. 
Q. You got hit with an automobile 1 A. Yes, 

SU. 

Q. ,Vhat were you doing in the street? A. 
Lucille and I -were playing tag. 

Q. ,Vhich is Lucille, that young girl there 
(indicating)? A. Yes, sir. 

Q. ,Vhat part of the .street were you in ? A. 
The middle.. 

20 · Q. vVas anybody else in the street besides you 1 
A. There was a lot of children up the street. 

Q. VVa_s it light or dark? · A. It was light. 
Q·. Light? . A. Yes, sir. 
Q. Was it after your supper? A. Yes, sir. 
Q. What were you playing? A. Lucille and 

I was playing tag . . 
Q. Y o'u say you weTe in the middle of the 

streett A. Y e.s, sir. 
Q. VVere you running ·or walking? A. Walking. 

3 0 Q. Where? · A. In the middle of the street. 
Q. You wanted to go to where; you say you 

were in- the miadle of the street 1 A. Yes, sir. 
Q. At that tiine where was Lucille ? A. She 

vva.s right by the open ear; · 
Q. How many cars were there? A. Two cars. 
Q. vVere they standingf A·. They were stand-

ing. 
Q. Do you know ·what part of your body this 

40 auto;m·obile struck1 A. The left side. 
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A lice R. Dunne-Di rect 

Q. Stand up and show the jury . . A. I-Iere (indi-
cating) . 

Q. On the arm ? A. Yes, sir. 
Q. Did you see the ca.r at all before it stru ck 

you? A. No, sir. 
Q. You did not ? .A. No, sir. 
Q. Which way were you facing ? A. Facing the 

school. 
Q. Tha t is on this side (indicating .), is it ? . A. 

Yes, it is· right across the street from our house. 
Q,. Assuming this is the street, you lived here 

(indica ting), d:idn 't you ~ A. Yes, sir. 
Q. The school is right opposite ? A: Yes, sir. 
Q. You were walking towards the schooH. A. 

Yes, sir . 
Q. After the accident what happened to you, 

do you know? Where did you find yourself after ? 
A. In . a hospi tal. bed. 

Q. How long were you there 1 A. Around .ten 
days. c 

Q. Do you ren1emher when you came home 1 A. 
Yes, sir. 

Q. While you were in the hospita l were you in 
bed all the time r A. Yes, sir. 

Q. You have pains ? · A. Sometimes ·. 
Q. Do you know what I mean by pain ? A. Yes, 

SH. 
Q. Did your body hurt 1 A. Not then. 
Q. When did it hur t ? A. It hurt when I came 

home. 
Q. Can you tell us just where, what part of your 

body hurt 1 A. My stoma ch. 
Q. Does it hurt now.? A. No, but it did last _ 

10 

20 

30 

Saturday. . . 40 



44 

Al'ice R. D•uaine-Cross 

Q. Do you still go to a doctorf A. Yes, sir. 
Q. What did he do for you f A. Just sees if it 

is better. 
Q. Have you anything on your body now f A. 

Yes, sir. 
IO Q. ,Vhat have you on~ A. A bandage. 

Q. Do you have this on all the time f A. Yes, 
sir. 

Q. Do you go to school steady~ A. Yes, sir. 
Q. You play with the other children f A. Yes, 

SU. 

Q. How is your head f A. It is better; but in 
the cold weather it shows up. 

Q. What shows up~ A. The marks. 
20 Q. Have you any marks there nowf A. No. 

30 

40 

Q. Do you feel any pain there at all in cold 
weather~ A. No. 

Q. You feel pretty good, don't you f A. Yes, · 
Sll'. 

Q. How is your ,stomach 1 A. It is not better 
yet. 

CROSS-EXAMINATION by Mr. Finelli: 
Q. Do you take gym in schooH A. Exercise. 
Q. Haven't you a gymnasium f A. Yes, sir. 

My mother told me not to take it on account of 
my stomach. 

Plaintiffs rest reserving the right to call 
Dr. Phelan. 

Mr. Finelli: At this time I am not 
concerned with the question of negligence 
in pressing the application I am about to 

45 

Argiwn.e nt 

make on behalf of Rely & 11:cCoTmick. For 
the sake of brevity we will call them the 
masters and we will call I-Iuey the servant. 
I think we have reached a point in the 
case where we may distinguish as to the 

10 respective liabilities of the parties defend-
ant to this suit. The pleadings admit that 
IIely & McCormick owned this auton1obile; 
the pleadings deny that the relation of mas-
ter and servant existed betvrnen the firm of 
Rely & McCormick and the defendant 
Huey, and not a word has been said_ in 
support of tha t allegation of the compla1~t. 
I do not press that very strongly excep t 111 

pas .sing . . 
Assuming there is generally spealnng a 

position of emplo yer and employ~e, ~as ter 
and servant. There isn't anything 1n the 
case which shows that at the time of th is 
particular occurrence this servant was 
engaged on his master's business. 

(Argument.) 

20 

The Court: You admit that Charles J. 
30 Rely and John E. McOormi~k trading ~s 

Rely & McCormick owned this automobile 
in the pleadings. 

Mr. Finelli: Yes. 
The Cour t : Then, if that is admi tte d how 

about the presumption tha t the law casts 
upon them that the car was in the posses -
sion of either of thos e gentlemen or their 
servants and the driver was aoting within 
the scop e of his en1ployment; of course, 40 
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Argument 

that presun1ption is rebuttable, but bow can 
you get around it~ That presumption was 
said to exist and I do not see how you can 
escape it. Tha:t is, the presumption is, if a 
peTson is, we will say, struck by an autom .o-
bile on the highway, foT instance in Morris 
County, and the plaintiff can prove that it 
had a license number which corresponded 
to another similar license number as evi-
denced by the testin1011y from the surv ey 
of the Commissioner of Motor Vehicles 
identifying the owner, so that the plaintiff 
can say that the license number was reo·is-o 
tered in Trenton under the name of John 
Smith of 32 :Mercer Street, Princeton, the 
plaintiff does not have to go any further, 
John Smith can come in and say, ''My car 
was stolen; I wasn't driving it that day, 
and I hadn't had it for three weeks,'' and 
if the jury believes him, as far as he v;a3 
concerned, it is a defense, and John Sn1ith 
can come in and say, '' That car was my 
car and I used it every day in my business 
and I put it away for the night and my clerk 
in my business came in and got it out of 
his own accord without my authority or 
consent; he was not acting for me, he wa8 
not on any of my business at all.'' 

The burden is cast upon the defendant 
to explain and I do not see how you em 
get away from that presumption. 

I will deny the motion. 
- Defendant's counsel pray an exception to 

this ruling of the court. 
Exception noted as ground of appeal. 
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Chester IJ11,ey-Direct 

CHESTER HUEY one of the defendants, 
S\VOI'Il in his own behalf. 

Direct -examination by Mr. Finelli: 
Q. How old are you ~ A. Twenty -six. 
Q. Are you married ~ A. Yes, sir. 
Q·. Where do you reside~ A. 69 Brunswick 

Street. 
Q·. With your family 1 A. Yes, sir. 
Q. What is your occupation 1 A. Chauffeur. 
Q. Where were you residing in June, 19251 A. 

69 Brunswick Street. 
Q. Do you remember the day in question 1 A. 

10 

Yes, sir. · 
Q. For whom were you working 1 A. Hely & 20 

McCormick. 
Q. At what time did you quit ~ A. Five o'clock. 
Q. "\Vha t did you do ~ A. Why, I come home 

and got dressed and was going down to the garage 
when I picked up four fellows on the corner of 
V{ right Street and Sherman Avenue. 

Q. Where was the garage 1 A. On Frelinghuy-
sen Avenue near Wright Street. 

Q. What is the name of it~ A. Equitable . 
Q. Is that the place where your bosses kept the 30 

car ~ A. Yes, sir. 
Q. They paid rent for tha t garage ~ A. Yes, 

SU. 
Q. What were the names of the youths that you 

took on as passengers ~ A. One was Nelson Bar th 
and the other Hector Gaudreau and two broth ers; 
I don't know their las t names, I only know their 
first names. 

4.0 
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Chester Hu e,y-Direct 

Q. vVhat time did you have supper f A. I had 
supper about 6 :30 o'clock. 

Q. VVhere did you pick up your party f A. At 
the corner of Wright Street and Sherman Ave-
nue. 

By the Court: 

Q. Was this after supper f A. Yes, sir. 

By ~1r. Finelli: 

Q. Did you have any reason for picking np 
those boys 1 A. No, sir. 

Q. Why didn't you take the car to the garage f 
20 A. It ·was only a block out of the way to the 

garage. 
Q,. How did you get to the garage from your 

home f· A. Over Brunswick Street to Wri()'ht 
b 

Street, down vVright Street turning left a.bout 
ten feet and into the garage. 

Q. Where is the place where you are employed f 
A. 55 Lafayette Street. 

Q. What are your duties f A. Make deliveries. 
Q. Of what 1 A. Electrotypes. 

3 0 Q. Your quitting time is five o'clock 1 A. 
Sometimes. 

Q. It was that day1 

Mr. Unger: I objec t. 
The Court: Sustain the objection. 

Q. How did you get from your place of business 
from Lafayette Street to the garage 1 A. Why, 

4 0 the nearest way from Lafaye tte Street would be 

4D 

Chester Huey-Direct 

to go to \Vrigh t Street, down Broad Street to 
""\Vright Street and over ,Vri ght ,Stree t . 

Q. Where was the last delivery you made th at 
day 1 A. I cannot r ecall. 

Q. vVhat was it you delivered 1 A. E lectro-
10 types . 

Q. At what time did you make your las t deliv-
ery~ A. I cannot recall the time. 

Q. Did you have any particular place, that you 
were going with these you ths, your friends 1 A. 
Yes, sir, I was going to take them down to the 
corner to the candy store. 

Q. Which corner 1 A. The corner of Vander-
pool Street and Frelinghuysen Avenue. 

By the Court : 

Q. '\¥ here was this candy store ·1 A. Jus t about 
in off Frelinghuysen Avenue from Vanderpool 
Street . 

Q. It is not on Vanderpool Street ? A. No, sir, 
iust around the corner on Frelinghuysen Avenue. 
t; 

By JVIr. Finelli: 

20 

h 30 Q. Tell us the position your friends took in t e 
car1 A. Why, there was two in the back of the 
car and two on the seat. 

Q. '\Vho drove 1 A. I drove. 
Q. Which way did you proceed 1 A. I proceed-

ed south over Sherman Avenue and turned east 
on Vanderpool Street. 

Q. When you got on that las t st reet at what 
ra te of speed were you proceeding 1 A. "\Vhy, 
between t,velve and four teen n1iles an hour. 4 0 



Chester Huey-Direct 

Q. Do yoµ know Alice, the little girl? A. Yes, 
SU . . 

Q. , vVas there an accident? A. Yes, sir. 
Q. How did it happen? Just tell ·us~ A. '\iVhy, 

I was coming down ·south on Vanderpool Street 
JO -and there were two cars parked in front of 58 

Vanderpool Street and coming along there this 
child just ran out in front of the car and the edge 
of -the front mudguard just grazed her. 

Q. · What did you do~ A. I stopped.- . 
Q. How far did your car travel? A. The car 

was not four feet from the child. 
Q. ,¥hat did you•, do, as to direction, if any-

thing? A. Just ,vhat do you mean f 
2 O: Q. Did you change the direction of the car? A. 

Yes, I swerved the car to the north. 
Q. What for? A. To prevent it from .going 

over the child. : 
Q. What was the position of the child just 

before the child fell? A. The position ? , She · was 
running out, directly ·north. 

Q. · Did you see the position of her hands~ A. 
No, I did not. 

Q,. Do you remember how she fell down 1 A. , . 
30: She fell facing · forward. ·. 

Q. · Who ·picked :her up~ A. I believe I did. 
Q. What did you do~ A. I picked her up ·and 

then a fellow there who was fixing the · car, he 
came around and . him and ·I took her to the hos-
pital 

Q. Did any time elapse since the occurrence of 
the accident .and of going . to ,the hospitaH A. Na, 
sir. 

4 O·. o 
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Chester Jiuey - ·Dire·ct 

Q. vVhich hospital did .you take her to 1 A. 'St. 
Barnabas. 

Q. After you lef t the hospital, ,vhat did you 
do 1 A. I came back to the house. 

Q. Whose house 1 A. Mr. Dunne's. 
Q. Did you see him ? A .. Yes, sir. 
Q. · Did you see Mrs. Dunn e 1 A. No, sir. 
Q. Did you see Mr .. Du1ine after that tim.e1 A. · 

yes, sir. 
Q. ,Vhat did you do ·to avoid this accident, if 

anything? A. To avoid it 1 It was unav oidab le. 
Q. Why was it unavoidab le 1 A. Because the 

child darted. out · from in front of the car; she 
could · not be seen. 

Q. ,Vhat did you do when you were confronted 
·with the danger t A. Why, I swerved th8 car 
and put on my brakes.· 

Q. How did you put on the · brakes 1 A. 'That 
was the foot brake. 

Q. Did the brake hold? . A. Yes, sir: 
Q. "',Vould you say you · stopped suddenly ~ A. 

Y cs, sir. 

10 · ,. 

20 : 

Q. vVhat was the conduc t of your friends as you 
got . into that .street1 . A. Why, they were very 

30 ' quiet . 
Q. Did you observe any children in the stree tl 

A. Positively not. 
Q. How wide is that st reet 1 ·A. About 25 feet, 

I believe. 
Q. How many feet from Sherman Avenue did 

yon travel in . before you reached . fhis point No. 
581 A. About 250 feet. 

Q. · How far away were you from the most dis-
tant corner of the ·· nex t street 1 A .. About 100 feet, 
I guess . .. 

'40: ,) 
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Chester H11,ey-Direct 

Q. What do you estimate the distance to be 
between Frelinghuysen A venue and Sherman 
Avenue 1 A. 350 feet. 

By the Court: 

Q. When you quite work where were you that 
day 1 A. I couldn't tell you now. 

Q. How far was the garage from your place 
of business 1 A. How far 1 

Q. Yes. A. It is about a mile, I presume, prob-
ably a little over. 

Q. How £ ar was your hou se from the place of 
business, your home, I mean 1 A. Well, the home 

20 is about three blocks from the garage; pretty near 
·1 a mLe. 

Q. Is your home in a direct line between the 
business and the garage 1 A. Well, not directly. 

By l\1r. Finelli: 

Q. It would be easier to get to the garage from 
the factory than it would be to get to your home1 
A. Well, they are both about the same. 

Q. Did this accident happen at a point further 
3 O than the point ,vhere the garage is located 1 A. 

Yes, sir. 
Q. How many blocks away ~ A. Two blocks. 

By the Court: 

Q. You mean further than the point where the 
garage is than the business ~ A. Yes, sir. 

Q. If there- ,va s a line drawn to the garage along 

40 the various streets from the business were you 

Chester I-Iu.ey - Cross 

beyond that line, beyond the garage as you fol -
lowed tha t line, or not 1 A. Yes, sir. 

Q. That is, the shortest distance between the 
garage and the business if it was represented by 
tha t line with in the distance where you were at 
the ti1ne of the accident 1 A. I was beyond. 1 O 

By l\,fr. Finelli: 

Q. Where were you going from the candy shop 
or the candy store 1 A. To the garage. 

Q. You went off your route, is that it ~ A. Yes. 

CROSS -EXAMINATION by 11r. Unger : 
Q. How long have you been driving for Rely & 20 

:McCormick~ A. About five years. 
Q. In what capacity, as driver 1 A. Chauffeur, 

yes . 
Q. Chauffeur and driver 1 A. Yes. 
Q. As a driver is it part of your duties to 

deliver electrotypes 1 A. Yes. 
Q. Throughout the whole city of Newark and 

elsewhere~ A . Yes, sir. 
Q. How far do your customers extend from 

your place of business~ A. Oh, we have son1e in 30 
Montclair, and -son1e in Elizabe th and some in 
Li11den, so1ne in Rutherford, P lainfield. 

Q. How many tin1es do you load your wago~ a 
day 1 A . Well, I could11 't give you any definite 
answer on that. 

Q. Well, do you load more than once a day 1 
A. Yes. 

Q. After you are through with that particular 
delivery then you go back to get some more 1 A. 40 
Yes, sir. 
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Q. You keep on going until you finish f A. Yes, 
Slf. 

Q. These electrotypes are wanted by McCor-
n1ick 's customers in a hurry, aren't they1 A. 
Yes. 

Q. What is the usual hour you .stop working for 
them. A. The usual hour is five o'clock. 

Q. If you are en route to a customer you finish 
that, don't you? A. Yes. 

Q. Sometimes you turn in at seven o·'clock? A. 
No, probably not as late as that. 

Q. A little before that 1 A. Yes. 
Q. You would not stop and turn back on your 

·wayJ would you~ A. No, sir. 
Q. If there is a hurry call somewhere even a 

little before five you load and deliver, don't you f 
A. Yes. 

Q. You ·would not turn back until that thing is 
delivered and given to some one? A. No, .sir. 

Q. Is that right? A. Yes, sir. 
Q. Now, on June 24, 1925, can you recall 

whether you had a delivery that took you longer 
than any other time f A. No, sir, I was through 
at five o'clock. 

Q. Where was your last delivery that day? 
What I mean by that, what customer did you 
deliver the electrotypes to last 1 A. I cannot 
re call that. 

Q. Why not 1 A. It is pretty near a year and 
, a half ago; isn't it ~ 

40 

Q. That you would not remember, would you 1· 
A. I don't beli eve you would either, if you were 
delivering. 

Q. I am asking you if you recall your last cus-
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tomer on that day and if so where. A. I cannot 
recall it. 

Q. Where were you coming fron11 A. I was 
coming from home. 

Q. Do you remember that f A. Yes, sir. 
Q. Why do you .say you were coming from 1 O 

homo f A. Why do I say it f 
Q. Why would you say it? A. That is where 

I ·\vas coming from. 
Q. You know exactly what time it was when you 

struc k that little girl? A. I cannot give you the 
exact time. 

Q. You do not remember that~ A. No, sir, I 
do not. 

Q. From 6 :30 to 7 o'clock? A. Between 7 :30 20 
and 8 o 'clock. 

Q. Did you have any electrotypes in your 
wagon? A. Positively not. 

·Q. Are you sure about that f A. Positively. 
Q. You say you picked up several boys, do you 1 

A. I picked up four boys. 
Q. They are your friends f A. Yes, sir. 

. Q. Did you ever pick any boys up before ? A. 
Yes. 30 Q. How many times f A. On numerous times. 

Q. During the time while you have been work-
ing for this firm, Rely & McCormick, isn't that 
so? A. Yes, sir. 

Q. vVhat kind of a truck is this f A. A little 
Ford delivery. 

Q. Covered all around f A. Panel body, yes, . sir . 
Q. Has windows on the side? A. Yes, sir. It 

is all open. 40 
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Q. Where did you say this garage was, on 
Frelinghuysen Avenue? A. Frelinghuysen Ave-
nue near Wright Street. 

Q. How far is Wright Street from the place 
where this accident happened? A. Two and a 

1 O half blocks. 
Q. Wright Street, is it towards Elizabeth or 

towards Newark1 A. It is more towards Newark. 
Qi. That is towards the center of Newark? A. 

Yes, sir. 
Q. You live where 1 A. 69 Brunswick Street. 
Q. Where is Brunswick Street in reference to 

the place of this accident? A. It is 1nore to the 
cente.r of the city. 

20 Q. Did you have this truck at home? A. Yes, 

30 

sir. 
Q. vVere you in the habit of taking the truck 

home? A. On the way down from work I stop 
and get dressed and put the truck in the garage. 

Q. Don't you have a garage near your home for 
convenience? A. That is near my home; the near-
est one around there. 

Q. Is that the only truck this firm has? A. 
Yes, sir. 

Q. You were the only driver1 A. Yes, sir. 
Q. These boys were singing, weren't they, mak-

ing a lot of noise 7 A. Positively not. 
iQ. Just before you collided with this little girl 

did you have anybody sitting alongside of you 
on the driver's seat? A. Yes. 

Qi. vVho? A. Mr. Barth. 
Q. A friend of yours 7 A. Yes. 
Q. You were talking to him 1 A. No, not at 

40 the time I hit her. 
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Q. Not at the time, but jl1st previous you ·had 
conversations, you had just picked him up a li tt le 
while ago, hadn't you7 A. Yes, sir. 

Q. You had not seen him for some time _1 A. I 
seen him the night before. 

10 Q. You had something to tell him 1 .A. No, sir. 
Q. Didn't you say anything to him at alU A. 

No, sir. 
Q. Were you looking -ahead.1 A. Yes, I always 

do. 
Q. Were you talking to your fri_~nd_7 A. What 

was that7 
Q. Were you talking ·to -your friend ~ A. I 

.looked ahead. 
Q. As you ·were proceeding towards -east on 20 

Vanderpool St reet when did you first no tice 
.Alice 7 A. I didn't notice ·her at all. 

Q. Not at all 7 A.. ·No, sir. 
Q. How fast did you say you were going down 

there 1 A. Between twelve and fourteen miles an 
:hour. 

Q. You had some boys : on there and you were 
going fro -m twelve to fourteen n1iles an ·hour. 
That is pretty slow, •isn't it 1 A. It is slow, yes, 

30 ·sir; when you ·turn a corner_it isn't slow. 
Q. There is a school in ,this street, isn't there .1 

A. Yes, sir. 
Q. There are always a lot of children around 1 

A. Yes. 
Q·. Away late -into the night, isn't that so·W A. 

No, not'late. 
Q. Up un til what hour are the children in. the 

street 7 A. Until the playground closes at eight 

New Jersey State Library 

.40 
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Q. Before eight o'clock ~ A. Not much. 
Q. But it was before eight 1 A. Yes. 
Q. There were other children in the street, 

weren't there 1 A. I didn't notice. 
Q. ,iVhy didn't you notice~ You said you were 

1 O lookin g ahead. A. I was looking ahead ·. 
Q. "\Vhy didn't you notice if there were any 

other children in the middle of the .street 1 A. I 
said I didn't notice. 

Q. I am asking you why, weren't you looking ~ 
A. Of course, I was looking in the street. 

Q. You were paying attention to these boys in 
your car 1 A. I am talking of the street, not the 
sidewalk. 

2 0 Q. You said you did not notice the children 1 
A. I did not. 

Q. You were not paying any attention to your 
friends~ A. No. 

Q. Why didn't you blow your horn 1 A. vVhy 
didn't I~ 
· Q. Yes. A. There was no necessity to blow it. 

Q. Yet you told the court and jury there was 
a school there and there a.re a lot of children in 
the street up until eight o'clock. A. Until the 

3 O playground closes . 
Q. vVhy didn't you blow your horn f A. The 

playground was closed. 
Q. That is why you did not blow the horn f A. 

Was there any necessity of blowing it f 
Q. I don't know. It was summertime, wasn't 

it~ A. Yes, sir. 
Q. Late in June 1 A. Yes, sir. 
Q. Weren't there any children in the street 1 

40 A. I told you I didn't notice any before. 

59 

Chester Ilue .y-Cross 

Q. You ·were taking these boys to the candy 
store down the street 1 A. Yes, sir. 

Q. From where1 A. The corner of Wright 
Street and Sherman A venue. 

Q. To where f A. To the candy store. 
Q. And after you intended delivering the boys 10 

there where did you .want to go 1 A. On to the 
garage . 

Q. You were going there delivering· ,something, 
weren't you f A. I wasn't going there delivering 
nothing, I was going home . 

Q. You are sure you came from your home 1 A. 
Positively. 

Q. ,¥hen did you have your supper¥ A. I have 
my supper at :five or six on certain nights. 20 

• Q. And other nights you do not~ A. I have 
it when I get home. 

Q. This night you did not have your supper as 
yet 1 A. I had it at six o'clock. 

Q. You are still working for this concern 1 A. 
Yes, sir. 

At one o'clock p. m. the court takes a 
recess of one hour. 

After recess. 

Continued pursuant to adjournment. 
Present, counsel as before stated. 

Q. ( Question read.) A. Yes. 
Q. You have always worked for the defendant 

since the accident~ A. Yes, sir. 

30 

Q. From your house, af te r you had supper you 4 0 
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came right do,vn with the 'boys :eight through this 
street, Vanderpool St reet, didn't you ? A. Yes, 
sir. 

Q. "\Vhat time did you say you had supper ? A. 
6 :30. 

10 Q. What time did you say the acci dent 
occurred? A. Between 7 :30 and 8. 

:20 

·:40 

··Q. How long did it take you from your house 
;down to this str eet, only a few blocksj A. It only 
.took about five .minutes. 

Q. So this accident did not happen near eio·ht 
:o'clock, did it ? A. The -accid·ent was bet w: en 
7 :30 and 8 o'clock. 

Q. Was it this side of 7:30 or ·near 8 o'cloc ld 
A. It was between 7 :30 and 8 o'clock. 

. Mr. Ung-er: I now have Dr. Phelan he re. 

-EDWARD PHELAN sworn in ··behalf of the 
·plaintiffs. 

Direct.:ex-aniinatiun :by .Mr. Unger:: 
Q·. You ·ar-e a ,practicing physician in th e Sta te 

of New .Jersey:"? !A. Yes, ,,sir. 
Q. How long have you been practicing as such ? 

A. Thi:rty::five years. 
Q. Wlrere is your offic·e ? .A. 1.8. South Street. 
Q. Do yo.u know Alice R. Dunne .? A. Yes, sir . 
Q. Do you . see .her in .the .cour t raom anywher es 1 

A. Y·e.s, sir. 
Q. Is that ·the ·little girl 'there t(indicating.) .? .A . 

Ye~, sir. 
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(J. Sta nding up ? A. Yes, sir. 
Q. Did you have occasion to t r eat her ? A. Yes, 

SH . 

Q. "\Vhen, Doctor ? A. Jul y, 1925. 
Q. Do you ren1ember the date ? A. Not the 

exact da te, no , si r. 10 
Q. Was it the earl y or latt er part of Jul y? A. 

I don't r em-ember. 
Q. Do you r ecall when she fir st came t o your 

office? A. Ye s. 
Q. What di d you do for he r? A. I tr eate d her 

for a ruptur ed nav el. 
Q. Did you examin e the gi rl ? A . Yes, sir. 
Q. You say a rupture d nav el ? A. Ye s. 
Q·. Wha t was th e ap peara nce f rom the outs ide ? 20 

A. It p ro t ruded . 
Q. W as it discolor ed in any way ? A. Slight ly . 
Q. W as it swollen °? A. You might call it a 

svveJling, but it was the in testine pushing out . 
Q. Now, wou ld you mi nd expla ini ng ju st what 

you mean by a ru pt ured navel ? A. The tissues 
where th e navel bre aks throu gh and th e in tes tine 
pu shes out and carri es the skin with it. 

Q. I s that cur able ~ A. Yes . 
Q,. How 7 A. Som e t imes in a very sma ll child 3 O 

by restr ain t when th e ti ssues gr ow together , but 
usually by an op er atio n . 

Q. W ould you s-ay that the ti ssues would mend 
or gr ow toge ther in a child eight ye ars of ag e? A. 
Sometime s. 

Q. H ow oft en did you t r eat Alic e? A. I 
couldn 't te ll y ou tha t exact ly. 

Q. W ould she freq uent ly att end your office? A. 
40 
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About once a month they would bring her in for 
inspection. 

Q. When they did what did you do for her? A. 
I usually u sed a pad that holds it in place with 
a band around it to hold the pad in place; a pyra-

lO mid pad. 
Q. Is that fastened around her body 7 A. Yes. 
,Q. What does it do? A. I-Iolds it in place, 

takes away the pressure from the tissues. 
Q. You say you ha ve been treating her since 

July, 1925? A. Yes. 
Q. When was the las t time you saw this child? 

A. A couple of weeks ago. 
Q. Did you examine her ? A. Yes. 

20 Q. What was the condition of her navel at that 
time? A: It ·was slightly improved f1om what it 
was the first time. 

Q. You say that in hor case it will be necessar y 
to operate on her? A. I couldn't say. 

Q. vVould that be a guess on your part if you 
said that ? A . Yes, it would; sometimes they get 
better, but mostly they do not. 

Q. vVhat is your candid opinion in this case, is 
it better or worse 7 A. Which? The rupture at 

30 present? 
Q. Yes. A. It is a li ttle better. 
Q. Can you tell whether she will be obliged to 

submit to an operation or not 7 A . I think it is 
the proper thing to do, to operate on them anyway 
and then you a~e sure that no more trouble is 
going to take place. 

Q. If you do not operate can you say what may 
happen 7 A. It might get worse by some severe 

40 strain like skipping rope or burst it out again. 
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Q. Are you prepared to say whether later on 
in years this will interfere with childbirth 7 A. 
It ·would not interfere with the birth, but the birth 
would make it worse . 

Q. Which way? A. On account of the strain- 10 ing. I have seen them come all the way out and 
stra ngulate and have to be operated on. 

Q. You say it would be apt to strang11late? A. 
Yes. 

Q. You infer the child is in danger now ? A. 
Yes. 

Q. Is it your adv ice that she ought to be oper-
ated on~ A. I t is. 

Q. Is that dangerous ? A. Those opera tions 
are always more or less dangerous. 20 

Q. I mean for a child of her ag,e and condition . 
A. Not par ticularly because she is a child. 

Q. That does not make it easier, does it ? A. 
No. 

Q. The child is_ still under your care? A. Yes. 

CROSS-EX AMINATION by Th!Ir. Finelli: 
Q. vVha.t is the diff erenc -e between a hernia and 

the rl1pture you describe? A. The same· thing. . 3 0 Q. Is a hernia always traceable to traumatic 
conditions? A. I think it can be; sometimes there 
is a congen ita l hernia. 

Q. What do you mean by th e term traumatic, 
n1edically? A. Accident, injury. 

Q. Hernia is a natural malady, is it not 7 A. 
What do you mean by that ? . 

Q. His tory give,s it as the result of d1se~sed 
parts . Don't you agree with that ~ A . N_o, sir. 

Q. Take an inguinal hernia, do you think tha t 4 0 
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that comes on afterwards as the result of some 
strain 1 A. There are cases of congenital hernia 
where they have been born that way. 

Q. Aren't most of the cases cases just where 
the development happens in later years, when at 

JO the time of the birth there is nothing to indicat e 
that a hernia is going to develop ten years or 
twenty years afterwards f A. Well, from my 
experience they usually come in after something 
happens. 

Q. You have made charges, I suppose. Were 
you paid in cash by the calls that you made 1 A. 
Yes, sir, they paid cash. 

Q. I suppose that is the reason vilhy you haven't 
20 any accurate data the first time when you saw 

this child 1 A. Yes. 
Q. You imagine it was in July some time f A. 

Yes. 
Q. Late J ,uly, A. I couldn't tell that; I know 

it was in the su1nmer. 
Q. During vacation time when the child was out 

of school f A. Yes. 
Q. What is this umbillical cord 1 Is that 

·connected with the part that is called the after-
3 o b ·th~ A Y n . . es. 

Q. Sometimes a midwife, that is, a person 
attending at child-birth makes a b~d job of that 
particular thingf A. Yes. 

Q. And the child suffers as a result, A. Yes. 
Q. ,vhy is it that you say that you were uncer-

tain as to the direct cause between the accident 
and the maladyf A. I never saw a hernia person-
ally myself that did not con1e from after an acci-

40 dent. 
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Q. In other words, the exterior parts weren't 
soft or bruised, they did not show any softness at 
the time you made your personal observa tion. 
Were the parts soft f A. Why, of course, where 
the little bit of the intestine stuck out, it was soft . 

Q. There was no bruise theref A. No discol- lO 
oration. 

Q. No skin openingf A. No. 
Q·. Noth ing to indicate there was any violent 

contact between the body and some substance ~ A. 
No. 

Q. vVhat you observed was the ordinary obj~ct-
ive symptoms which indicates that ,something 
under the skin, some viscera und er the skin was 
injured~ A. Yes. 20 

Q. The top of the skin, the epidermis on top of 
the skin is that right f A. It is reddened. 

Q. B~t under it there is some little thing which 
indicates a pushing or poin t~ A. Yes. 

Q. I suppo.se the symptoms that were obs~rved 
-I have never .seen a hernia, were the ordinary 
hern ia symptoms f A. That is if you pu_t y~ur 
finger over it and ask the person to cough it shps 
up against it. - 3 o 

Q. Oftentimes there are no objective symptom •s, 
that is, the symptoms that appear and disappear 
at different times~ A. Yes. 

Q. You cure that by a trus ,s in some in.stances 
that keeps the part down 1 A. Yes. 

Q. And then there is the stugical way of cut-
ting to cure it f A. Yes. 

Q. That is the proper and co~rect m~thod , but 
of course it involves a lit tle nsk to hfe, and I 

' 't °l A N 40 suppose you do not always advise i . • o. 
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Q. You do not say to the jury that there is any 
connection between this accident and the condition 
you found, is that right f A. vVhat is that 1 

Q. ( Question read.) A. The only thing, I never 

10 
,saw it before, but I have seen the child with meas-
les and all sorts of things, and I never saw the 
hernia and she never complained of it. 

RE-DIRECT EXA:NIINATION by Nlr. Unger: 
Q. These are rare cases in a child of her age 1 

A. Fairly, yes. 
Q. You said you were practicing thirty-fi ve 

years 1 A. Yes, sir. 
Q. I-Iow many of these cases have you seen in 

20 thirty-five years 1 A. A dozen or twenty. 

30 

40 

Q. That is very many, i,s it 1 A. No. 
Q. You said in the early part of your examina-

tion that when you first examined the child it was 
discolored 1 A. Yes. 

Q. vVhat color was it W A. Probably a ro se 
color. 

Q. From your experience what does that indi-
cate 1 A. It probably cut off the circulation where 
the inte-stine was pushed out. 

Q. You also said it was swollen, didn't you 1 
A. Well, when we have a swelling we have an 
inflamn1ation; that was just the intestine pushing 
out the skin. 

Q. This cannot be cured by a truss, can it 1 A. 
Once in a great while it is, but there is no excus e 
for not operating .and making a permanent job 
out of it. 

Q. So, to your mind your truss or bandag e 
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would not be permanent; that is, it would not give 
a permanent cure. A. In children not a trus~, 
but a cross pad allows it to grow together, that 1s 
if they meet no shock like skjpping rope, or ~oing 
anything, of course, you cannot trust a child to 1 O 
go around like that. 

Q. You cannot restrain her 1 A. No. 

RE-CROSS EXAMINATION by l\llr. Finelli: 
Q. This discoloration was not the rose hue 

N . 
·which follows a blue mark1 A. o, sir. 

Q. In other words, it was the kind of discolora-
tion which follows a rupture by a forceful injury 1 
A. It was caused in that case by the strangula- 20 
tion coming through a narrow opening and then 
spre ading on the outside. 

Q. It was not caused by any exterior force 
which pushed from the outside 1 A. I couldn't 
tell. 

RE-DIRECT EXAMINATION by Mr. Unger: 
Q. It might have been 1 A. Poss ibly. 

30 

NELSON BARTH sworn in behalf of the plain-
tiffs. 

Direct-e:tamination by it1r. Unger: 
Q. Wher~ were you living in June, 1925? A. 

293 Waverly Avenu~. 
Q. Do you know Mr. Huey, the driver of this 

ant omobile 1 A. Yes, sir. 4o 
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Q. Did you see him on the evening of Jun e 
24th? A. Yes, sir. 

Q. \V-here f A. Corner of Wright Street and 
Sherman Avenue. 

Q. Who was ·with him? A. Gaudreau and the 1 O two brothers. 
Q. What were you doing there? A. Going 

down to a candy store on Frelinghuysen Avenue. 
Q. How many blocks avvayf A. Two blocks. 
Q. How long had you heen stay ing there at tha t 

place? A. We just got down to the corner and 
the four of us were walking down to the corn er, 
and we seen 1\1:r. Huey corning down and we hail ed 
him and asked him to take us down, and he took 

20 us down. 
Q. The me-eting was not pursuant to 

n1ent? A. No, sir. 
Q. The four of you asked for a lift 1 

SU. 

arrange-

A. Yes, 

Q. \Vho spoke? A. I couldn't tell you, one of 
us, and maybe 11r. Gaudreau. 

Q. vVas the ca.r in motion at the time you hailed 
the driver? A. Yes, sir . 

30 Q. Where was this point where you hailed th e 
driver? A. Corner Wright Street and Sherman 

40 

Avenue. 
Q. Did the driver stop ? A. Yes, sir. 
Q. Did you speak to him? A. Yes, sir. 
Q. As a result of the talk what did you do f A. 

-Got in the car, the two brothers got in the back, 
and 1\1:r. Gaudreau and I got in the front seat and 
he took us down to the corner. 

Q. Hovv were the brothers sitting or standi ng ! 
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A. I guess they kne eled in tho back because it 
·was a small back. 

Q. Whore did you ride ? A. On the fron t seat 
between Mr . Gaudreau and Mr. Huey. 

Q. How far did you proceed before something 
10 unusual happened ? A. We proceeded about two 

blocks and a half. 
Q. In which direction did you go ? A. We went 

south over Sherman Avenue and turned ea.st on 
Vanderpool Street . 

Q. Is Sherman Avenue ea,st of Frelinghuysen 
A venue f A. Sherman A venue is. 

Q. Towards the rai lroad ? A. No, it is wes t of 
F relinghuysen Avenue. 

Q. As you turned in to Vanderpoo1 Street did 20 
you observe the rate of speed the car was going ? 
A. It was going between twelve and fourteen 
miles an hour. 

Q. No fas t er than that 1 A . No faster . 
Q. Did you observe whe ther there were any 

persons in the street? A. There was no body in 
the street. 

Q. Just tell the court and jury what happen_ed 1 
A. w ·e were going down Vand erpool Street .and 

3 0 the re wor e two cars parked on the righ t hand side 
of the street and I believe that gent leman was 
·working on one of the cars on the inside to the 
curb and as vve were going down there this litt le 
gir l ran out from in back of the fir st car and Mr. 
Huey could not stop in tiine and he swerved over 
to-the left and put on his brakes and she ran into 
the front fender. 

Q. After the girl was li fted from the ground 
did you observe ·what had happene d to he r? A. 40 
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She was awake and felt her eyes and all of a sud-
den she felt the bump over her •eye and beO'an 

; 0 crying. 
Q. Outside of the bump over her eye, did you 

10 observe any other bruises or marks of violence f 
A. No, sir. 

20 

30 

Q. Vi1hat part of the car came in contact with 
what part of her body? A. The right mudguard. 

Q. Do you know whether her body was touched 
by the car? A. I couldn't say exactly, it migh t 
have been her arm or her side. 

By the Court: 

Q. How did she fall? A. On her face. 
Q. Did she turn before she got to the automo-

bile? A. She was running straight out. Yes, I 
guess she turned a little so I gue.ss her back would 
be towards the front of the car. 

Q. Do you guess that or did you see it? A. I 
saw it. She turned slightly, but she wasn't turned 
all the way around. 

By Mr. Finelli: 

Q. After the child was picked up what was 
done1 A. Mr. Huey picked the child up and right 
awa.y he put her in the machine and rushed her to 
the hospital. 

Q. Which hospitaH A. St. Barnabas. 
Q. Do you know what part of the hospital the 

child was? A. No, .sir, I didn't go up with them. 
Q. Did Mr. I-Iuey leave the hospital ? A. Yes, 

I seen him come back and he went into Mr. 
40 Dunne's house. 
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Q. You returned to Vanderpool Street~ A. I 
stayed on Vanderpool Street. 

Q. Oh, you stayed there f A. Yes. . 6.1 

Q. IIow was the girl taken to hospital. A. 
The four of us, 1\1:r. I-Iuey was dnv1ng-

Q. The same •car 1 A. Yes. . 
Q. Driven by Mr. Hueyf A. Yes, sir. 
Q. And you remained on Vanderpool Stree t~ 

A. Yes, sir. H 
Q. \Vho went t o the hospital 1 A. Mr. uey, 

:Mr. Healey and Mr. Gaudreau. 
Q. They returned and the party went up to the 

Dunne apartment? A. Yes. 

CROSS-EXAMINATION by :Mr. Unge r: . 
Q. How many we:r-e sitting in the front of this 

car 1 A. Three. 
Q. There was not much room for three people, 

\Yas there 1 A. Plenty of room. 
Q. \¥hat kind of a car ,vas it? A. Fo rd . 
Q. You say there was plenty of room ·on the 

front seat of a Ford for: three people1 A._ Yes. 

10 

20 

Q. Where were you sitting~ A. In the m1?dle. 
Q. Did you ta lk to Mr. Huey 1 A. That I 30 

couldn't say going down. 
Q. There ~ras a lot of nois~ made by that car~ 

A. There was no noise made 1n that c~r. 
Q. You all kept quiet 1 A. As quiet as most 

anybo dy could be. . 6.1 A. Pos-
Q. Are you suTe there was no noise . 

itively sure. 
Q. You say you went two ~nd a half blocks 

before the accident 7 A. Yes, sir. 
40 
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Q. _Were there any children in that street 7 A. 
No, sir. 

Q. You lived in that neighborhood didn't y °l 
A. N °, I did not live in the neighb;rhood, bu~u r 

10 h_ave been around that neighborhood for about 
eight years. 

Q. Did you ever get in Mr. Huey's car 7 

Mr. Finelli: I object. 
The Court: Sustain tho objection. 

Q; You know there is a school across the street, 
don t you 7 A. There is. 

Q. You say there were no children there '2 
2 0 There was no children there. · A. 

Q. Vv as it light or dark 7 A. It was light. 
Q. Do you know the time 7 A. I judo-e about 

a quarter to 8, between 7 :30 and 8 anywa;. 
Q. you were here this morning while the rest 

Y
of these men were testifying, weren't you 7 A. 

es. 
Q. \Vhen _you w~re picked up in this car, you 

~nd your ~nonds, it got into Vanderpool Street; 
30 is t~at nght, and proceeded down towards 

Frelinghuysen A venue 7 A. yes. 
. Q. Did you know where it was 2'oin er 7 A y su. '----' a . es, 

Q._ Where7 A. DovYn to the candy store on 
Frehnghuys ·en Avenue, where we asked him to, 
take us. 

Q. Did _YOU know where he was coming from 7 
A . .I-Ie said he was coming from his h 

Q D
. ouse. 

. id you ask him f A. I didn't ask h' I 
4-O did11 't h im, ave any cause to ask him. 

Nelson Ba rth-Cross 

Q. He just told you that he was coming from 
home 7 A. Yes. 

Q. Is that right 7 A. I guess he did. 
Q. Do you know or are you guessing 7 A. I 

couldn't say he to1d me that . . 
Q. ,Vhy did you say so 7 A. He n1ay have been, 1 O 

because I ,seen him coming past Brunswick St reet 
every night, and I guess he was -coming from his 
house . 

Q. He did not te ll you that, did he 7 A. No. 
Q. How fast do you say he went down Vander-

pool Street 7 A. Between twelve and four teen 
miles an hour. 

Q. Why do you say between twelve and four-
teen miles an hour7 A. That's about the rate of 20 
speed he was going. 

Q. Do you drive a car yourself 7 A. No, but I 
worked as a helper on a truck though. 

Q. You insist that this car was going twelve 
to fourteen miles an hour 7 A. Yes. 

Q. You are not sure about it, are you 7 A. Sure 
as anybody can be. 

Q. You won't say it went thirty miles an h_our, 
would you 7 A. No, the· car can't go thirty miles 
an hour. 30 

Q. A Ford car can't7 A. Not in the condition 
that car was. 

Q. Was it in bad condition 7 A. Pretty bad, as 
far as the motor was concerned. 

Q. How do you know7 A. Because you could 
hear tha way it was running. 

Q. It was rattling 7 A. Yes, all Fords do. 
Q. \Vere th e brakes all r ight 7 Do you know 

40 
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whether the brakes were all right f A. Th ey ·were 
all right. . 

Q. You say the car was in bad shape and the 
brakes were all right? A. Yes. 

] 
0 

Q. Why do you say that f A. What do you 
mean why? 

Q. vVhy do you say that? A. Because he 
stopped quick enough. 

Q. vVhen did he put the brakes on? A. Jus t 
before he hit the child. 

Q. Did you see the child before he hit her f A. 
I did. 
. Q. Where was the child f A. She ran right out 
1n front of the automobile. 

20 Q. How far was the car away before he struck 

30 

the child? A. I-Iow far was the car away f 
Q. How far was the car away fro m the child 

when you saw the child f A. I guess about three 
or four feet. 

Q. Were you talking to him? A. No, sir. 
Q. Were the other fellows talking to him f A. 

No, sir. 
Q. When did he jam his brakes on ? A. Just 

before he hit the child. 
Q·. Did it make a noise 1 A. I guess it made a 

little noise when he put the brakes on. 
Q. vVhy do you say you guess, don't you know? 

You were there. It made a great deal of noise 
didn't it f A. No, it made a little noise. ' 

Q. After the car struck the child how far did the 
car proceed bef OTe it came to a stop? A. Four 
feet. 

Q. You wouldn't say 22 feet, would you? A. 
40 Ko. 
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Q. Would you say from where you are sitting 
now to the end of this railing~ A. No, sir. 

Q. Did the car swerve f A. He swerved it to 
the left, yes. 

Q. It did not skid at alH A. I wouldn't say it 
10 

skidded . 
Q. vVhat would you say? A. Just stopped, 

that's all. 
Q. Did he turn to the left, put on his brakes 

and stop. A. Just .stopped, that's all. He turned 
to the left put on his brakes and stopped. 

Q. When he got into Vanderpool Street ~id he 
blow his horn f A. No, there was no necessity of 
1)lowing a horn. 

Q. You did not go to the hospital, did you ~ A. 20 
No. 

Q. You say your friend Huey picked up that 
child ~ A. Yes, he absolutely did pick that child 
up. 

Q. vVasn't it that gentleman sitting in the sec-
ond seat theref A. No, sir, Mr. Huey picked the 
child up. 

Q. -vv as the child •conscious or unconscious f A. 
The child was conscious when it was picked up, 
because it began crying. 

Q. The child was crying? A. Positively. 
Q. Was the child bleeding? A. From the eye 

a little and from the nose I think it was bleeding. 
Q. Where ,vas that gentleman -when you first 

saw him f A. Coming out from the car when I 
first seen him. 

Q. Wasn't he standing in the street 1 A. No, 
he was not in the street. 

Q. At one end of the car1 A. No. 

30 

40 
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Q. Positively. A. Positively he was not. 
Q. How do you know ? A. Because if he was 

standing on the side where the street was I would 
have seen him facing the cars. 

10 Q. y OU say you did not see him ? A. No. 
Q. How do you know he was on the sidewalk? 

A. Because he was walking behind towards us. 
. Q. He must have, but you do not know posi-

tively? A. I-Ie wasn't in the street. 
Q. You are not positive, are you ? A. No. 

By the Court : 

Q,. Is Wright Street north or south of Vande r-
20 pool Street ? A. Wright Street is north. 

Q. When you got to the corner of Vanderpool 
Street and Frelinghuysen Avenue which way 
would you turn to go to the candy store? A. 
North, left. 

30 

Q. \iVhere was it ? A. You might as well say 
one house away from the corner. 

Q. On Frelinghuysen Avenue? A. Yes. 

HECTOR GAUDREAU, sworn in behalf of the 
defendants: 

Direct-examination by Mr. Finelli: 
Q. What is your age? A. Twenty-one. 
Q. Where do you live ? A. No. 136 Brunswick 

Street. 
Q. Was that your residence in June, 1925 ? A. 

40 It was. 
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. f J '24 ? Q. Do you ren1en1ber the evening o une, 
A. I do. 

Q. vVhere were you 1 A. When we got in the 
truck, that Hely t ru ck, you mean? 

Q. Yes . A. Sherman A venue and Wright 
10 Stre et. 

Q. What were you doing there? A. vVe were 
walking down ,¥right Street . 

Q. Who wa.s with you? A. Mr. Bar th and the 
two brothers. 

Q. What happened 7 A. We hailed him and he 
took us do1vn to the corner. 

Q. You hailed who? A. Mr. I-Iuey. 
Q. Was there any talk? A. No. 
Q. Didn't you know whe re you were going? 20 

A. Yes, right down to the corner. 
Q. How did you know you were going down to 

the· corner. A. vV e asked him to take us there . 
Q. vVha t is the distance between th e po~nt 

where you hailed him and the point where you in-
tended to go? A. Two blocks, three blocks; two 
blocks one way and three blocks the other. 

Q. ,¥hat are the measurements of those bloc~s 
in feet, block 1, block 2 and block 3? A. I couldn t 30 tell you the measluen1ents of the blocks. 

Q. Are they uniform, ordinary blocks ? A. 
Ordinary blocks. 

Q. Aren't you fellows healthy enoug~ to_ walk 
two blocks ? A. vVhat 's the use of wallnng if you 
can ride. 

Q. The four of you got aboard ? A. Got on the 
truck. 

Q. What position did the brothers take ? A. 
40 They went in the rear of the car. 
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Q. vVhere did you go? A. Tufr. Barth and I 
sat on the seat with Mr . Huey. 

Q. Were you on the right -hand side? A. I was 
on the right -hand side, yes, sir, right on the end. 

Q. The right end? A. Yes, .sir. 
10 Q. How did you get into this Vanderpool 

Street? A. Right in off Sherman Avenue· we 
turned east. ' 

Q. ,iVhich way were you coming from, which 
direction on Sherman Avenue were you coming ? 
A. We were coming from the north and ,south, 
and we turned east on Vanderpool Street. 

Q. vVha t course did you take in Vanderpool 
Street? A. vVhat course ? 

20 Q. Were you ne,ar the middle of the street or 
to the right or left, or where? A. In the middle 
of the street. 

Q .. As you approached No. 58 at what rate of 
speed . was your car going? A. About twelve 
miles an hour. 

Q. Was there any other car or cars ahead of 
you ? A. No cars ahead of us. 

Q. Were there any parked? A. Two parked. 
Q. Did you pass those cars? A. Well, we 

3 0 passed them, yes . 

40 

Q. Were there any persons in the street? A. 
No, I didn't see anybody in the street. 

Q. Was your car making any noise? A. Well, 
a little. 

Q. As n1uch noise as a Ford makes? A. Yes, 
the usual noise. 

Q. Was it much amount of noise ? A. It is the 
usual noise any car vvill make. 

7!) 

He ctor Gair,dreau- Dir e.ct 

Q. vVas there any necessity for blowing your 
horn ? 

Mr. Unger: I object. 
The Court: Sustain the objection. 

Q. What were you doing as you passed thosde 
two cars ? A. What was I doing as I passe 
them? 

Q Y A. Just sittin2' there and we didn't . es. .__, 
quite pass the cars yet when this girl came out 
and ran into us . 

Q. In which direction were your eyes looking 1 

10 

A. Ah~ad. . 20 
Q. You could see ahead 1 Are you certain 

th ere were no passengers or anything to obstruct 
your view except these parked cars, is that right ? 
vV ere there any children in the street 1 A. No-. 

Q. Did you know where this child came from ? 
A. I don't know , she came from nowhere. The 
fir st thin()' she was righ t in fron t of us. · 

0 'd h oz A Q. From what direction d1 s e come . . 
F rom the right. 

Q. ,¥ as she alone? A. She was alone in ·the 3 0 
st reet. 

Q. Do you know what she was doing just before 
you observed her ? A. Playing a game, I guess. 

Q. How do you know that ? A. I should know 
if I heard it all morning . 

Q. Was this girl thrown down to the groun d ~ 
A. N 0 , not exactly thrown to the ground, but as 
we came to her Mr. Huey swerved his car to .the 
left and she just ducked-•her head away and Just 40 
enough to knock her down. 
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Q. Which way was she knocked down 1 A. 
Knocked down on the right. 

Q;. ""\iVhat did you do f A. vVhen the cars 
stopped f 

Q. Do not ask me questions. What did you do 1 1 o A. What could I do 7 
Q. What did you do f A. Got off the car, that's 

all. 
Q. How far away from where the girl dropp ed 

did the car stop. A. Not very far, because I just 
took two steps forward iand she was right ther e. 

Q. You got out of the car and took two steps 
and reached the point where she was on the 
ground f A. Yes. 

20 Q. ¥!hat did you do, if anything f A. I 
couldn't do anything, they were right there. Mr. 
Huey picked her up and we went up to the hos-
pital. 

30 

Q,. Did you go to the hospital? A. I went to 
the hospital. 

CROSS-EXAMINATION by Mr. Unger: 
Q. You know Chester for a long time, don't 

you f A. I won't say long, about four or five 
years. 

Q. You ,are quite friendly with him ? A. Yes. 
Q. You knew this case was coming on, didn't 

you ? A. Yes. 
Q. He asked you to come here ? A. He asked 

me to be a witness. 
Q. You are not under subpoena, are you f A. 

vVhat is that 1 
Q. He asked you to come here 1 A. Mr. Huey. 

4 0 Q. Did he subpoena you f A. No, he did not . 

H ector Ga.it.dreaii- Cross 

Q. He ju st asked you to come 7 A. Yes. 
Q. You were here last Friday, were you 7 A. 

Yes I e-uess I was . 
' <...> • t Q. Did you know this man was ~oing o com~ 

along th at ·cert ain street when he pi cked you up· 10 
A. No, I did not. . 

Q. Who a.sked to be taken on for a hitch 7 A. 
vVhat is th at 1 

Q. vVhich one of the boys asked Hu ey to take 
you boys on for a hitch 7 A. I couldn't te ll !ou. 

Q. He stopped there for you 7 A. 'lV e might 
have all hollered to him. 

Q. You all holler ed 1 A. I wouldn't say we all 
hollered , one of us holl ere d. 

Q. Did you f A. I don't remember._ oz 

Q. You n1ight have hollere d for him. A. I 
micrht have holle red for him. 

Q. You wer e sit ting on th e front seat 1 A. 
Yes. 

Q. Th e other two boys were in the rear 1 A. 
Yes. 

Q. Did you look into the truck ? A. vVell, they 

20 

got on and Mr. Barth got on and I got o~. _ 
Q. Did you look into the t ru ck 1 A. Did I look 3 0 

into the t ruck 1 
Q. Yes. A. Y·es, I guess I did. . 
Q. Did you see anything ther e besid es the two 

boys 1 A. Just the two boys. T • 

Q. Did you see anything else 1 A. No~ sir. 
Q. Did you see any goods 7 A. NO·, sir. oz 

Q. You know what Chester delivers, do you. 
A. Yes, I guess I do. 

Q. What does he deliver 7 A. E lect rotypes . 
40 
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Q. You know what they are? A. No, I have 
never seen them but it says it right on the truck. 

Q. Were there any on the truck? A. No, there 
was none whatever o-n the truck. 

JO Q. You are sure? A. Positively. 
Q. You .say he just went twelve miles an hour 

through Vanderpool Street? A. Because that's 
all we were doing. 

20 

30 

Q. That was pretty slow, wasn't it? A. Very 
slow, we were slowing up. 

Q. You say there were no children on the 
street? A. No, sir. 

Q. There were none. Do you know there is a 
school on that block? A. Yes, sir. 

Q. Also a school yard? A. Yes, sir. 
. Q. Children used that yard as a playground? 
A. Yes. 

Q. Aren't there children there all the time ? 
A. No, sir. 

Q. No. A. No, sir. 
Q. This was the sun1mer time, wasn't it? A. 

Yes, sir. 
Q. You say there were no children out in the 

block? A. No children from the school was. 
Q. vVhat day did you say this accident was f 

A. June 24th? 
Q. It is not open on that date? A. No, sir. 
Q. Are you positive? A. School hasn't closed 

yet. 
Q. No other cars there on that street? A. Yes, 

there was parked 0ars. 
Q. Any cars in locomotion? A. No, sir. 
Q. Did you talk to the driver? A. Not that I 

40 know of. 

JI ector Gcm.dreau-Cr oss 

Q. You nught have said 1, some thing to him ? 
A. "\Vhen I got on the car at Wright Stree t , I 
might have. 

Q. Did the other boys, too? A. I couldn' t 
speak for them. 

1 
o 

Q. Did you hear them? A. Did I he~r them ? 
Q. Yes. A. I heard them say something when 

·we got on the car. 
Q. Son1eone made a noise, didn't they ? A. 

No sir· there was no noise at all. 
Q. vVhon did you first see this little girl? A. 

When did I first see the little girl ? 
Q. Yes. A. I think the accident was the first 

time I seen this little girl. 
Q. I mean before she was struck? A. I didn't 20 

see her before she was struck. 
Q. You said she came from nowhere ? A. Yes, 

she can1e r ight out into us. . 
Q. And yet you said afterwards that she was 111 

the middle of the street.? A. What is tha t ? 
Q. And yet you said afterwards she was ~n the 

mid.dle of the street? A. When she got hit ? 
Q. When she got hit she was in the middl~ of 

the street ? A. Yes, she was in the middle of the · 
30 street. 

Q. You do not know where she came from? 
A. No, .she came from right behind the cars, be-
cause ,ve just couldn't see-

Q. I an1 asking you if you know. A. She came 
from right behind the cars. 

Q. How do you know that ? A. Because she 
wasn't in front of us. 

Q. That is the only reason you say ~hat ~ . A. 
She wasn't in front of us, she came right in to 40 
us. 
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Q. Because you did not see her 1 A. I only 
saw her when she was about to get hit, that's all. 

Q. you were busy with your friends, weren't 
you 1 A. No, I was not. 

Q. You were not f A. No, sir. 
Q. Do you see th at gentleman over there in the 

second row (indicating) 7 A. vVhat is that1 
Q. Do you see that man there (indicatino·) °l 

A. Yes, sir. b · 

. Q. Have you seen him before 7 A. Only the 
night of the accident. 

Q. Y ?u ~id see him there 7 A. Yes, sir. 
. Q,. Didn t he have ahold of the child 7 A. Yes, 

sir, Mr. Huey picked her up and gave her to that 
20 gentleman there. 

30 

40 

Q. Did you see him before he held the child °l 
A. No, I did not. . 

Q. You did not see him 1 A. No, sir. 

JOHN E. McCORMICK :, sworn in behalf of 
the defendants ·: 

Direct-examination by Mr. Finelli: 
Q. ! ou are one of the defendants, Hely & Mc-

Cormick 7 A. Yes, sir. 
Q. Your firm employs the other defendant, 

1\1:r. Hueyf A. Yes, sir. 
Q. ~id it employ him on June 24, 19r 

Yes, sir. 
Q. At what time did you quitf 

Mr. Unger: I object. 
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The Court: I think that is objectionable. 
You may ask him what the teTms of his 
employment were. 

Q. Please tell the jury what the terms of his 
employment were with youT firm 7 A. 8 to 5 for 1 o 
the shop with an hour for lunch. 

Q. What time did he quit that day7 A. Five 
o'clock . 

Q. Where did you keep your car 7 A. On Fre-
linghuysen Avenue, the Equitable Garage. 

Q. Near what .street on Frelinghuysen Avenue1 
A. I really don't know, I think it is near Wright 
Street7 

Q. 'That is your garage where your firin pays 20 
the rent 7 A. Yes. 

By the Cour t : 
Q. What was the character of his employment 

,\·hat did he do; what did you hire him to do 7 
A. Collect and deliver forms of electrotypes. 

CROSS-EXA1\1INAT10N by 1\1r. Unger: 
Q. You say he quit at five o'clock on that day; 

that is v,1hat you just said, how do you know 7 A. 30 
That's the closing hour in the shop. 

Q. That is the only reason you said that 7 A. 
Yes. 

Q. You don't know, Mr. McCormick, really 
when he quit f A. He quit at five o'clock. 

Q. You don't know that 7 A. The closing hour 
of the .shop is five o'clock, and there is nothing 
more to do after that. 

Q. He wasn't there at that time, was he 7 A. 40 
]

1 ive o'clock. 
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By the Court: 

Q. The garage is? A. Yos, sir. 
Q. On Frelinghuysen A venue f A. On Freling-

huysen A venue. 
10 Q. That is thre ,e blocks south of Vanderpool 

Street 1 !1-· No, three blocks north of Vandernool 
Street, this way. 

20 

By Mr. Finelli: 

Q. The garage is nearer your place of business 
than Vanderpool Street is 1 A. yes. 

By the Court: 

Q. The garage is three blocks north of V ander-
pool Streetf A. It mi&rht be two but th h ·u , , ere are 
t ree streets in there, coun!ting V anderpo •ol 
Street. 

Q-. Two to three blocks~ A y . es. 

By Mr. Finelli: 

Q. Do you remember the accident, the 24th day 

30 of June~ A. I remember the driver tellino- me 
the next morning. 0 

Mr. Unger: I object to what the driver 
told him. I think he told us he was , not 
there. 

Q. Do you remember what tin1e the driver quit 
on the 24th of June ? A. Yes, he quit at .five 
o'clock. 
. '?· Following his instructions of duty under his 

40 h1nng, he ·was to go where from your placef A. 
Go to the garage. 

Charles J. H eZ:y- Cross 

Q. Take the car to the garage at five o'elock1 
A. Yes . 

CROSS-EX.A .. MINAT10N by ~fr. Unger: 
Q. You say when you hired him you had a set 

of understandings . A. Yes. 1 O 
Q. I mean to say, that his hours were to be from 

eight in the morning until five in the evening? 
A. 8 to 5. 

Q. Was he to quit exactly at five? A. I am 
there until 5 and I tell him to go ahead in." 

Q. You did not stay there after five, did you 1 
A. Very seldom. · 

Q. VVere you there that day, A. Yes, sir. 
Q. Do you r-ecall that da.y1 A. Yes, sir. 20 
Q. He was there at five o'clock? A. ,I-Ie was 

there at five o'clock; I turned him in. 
Q. Are you certain about that? A. Yes, sir. 
Q. Now, he delivers · orders, doesn't he ? A. 

Yes: 
Q. He goes out if necessary before five r A. 

Y cs, and sometimes he turns in earlier. . 
Q. He turns in early and if you have an o:i;der 

to deliver you tell hi1n to deliver it? A. No, sir, 
we finish at five o'clock. 3 O 

Q. If he is in the middle of a route at ·.five 
o'clock he does not quit until he is 'thro ugh ? · A. 
Our wo-rk is routed. 

Q. The answer is yes 1 . A. ~ure. 
Q. On January 24th for all you know he may 

have been coming from delivering ·an order, isn't 
that right ? A. No, it is not, that is ':not right . 
, Q. Where is your, place of busin-ess ? A. 55. 
Lafayett _e Street. 40 . :i 
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Q. That is quite a distance from Frelinghuysen 
A venue, where your garage is ? A. Yes, I would 
say eight or ten blocks. 

Q. That is about eight or ten blocks from La-
fayette Street 1 A. Y cs, from Frelinghuysen 

1 O Avenue to the garage I ,rnuld say it was about 
eight or ten blocks. 

Q. You wouldn't say it was a mile or a mile 
and a half, ·would you? A. 1 r o. 

Q. Do you know how many city blocks there are 
in a mile 1 A. X o, I do not, but I have often 
walked that. 

Q. -YV ould you be surprised if I told you that is 
a mile and a half from where your place of busi-

20 ness is¥ A. I might be surprised to know that, 
yes. 

Q. ·why did you keep your car then in that 
garage f A. "\Ve had been keeping it there before 
for years. I knew the man who owned the gar-
age. 

Q. Didn't you keep it there for the convenience 
of this driver¥ A. To, we had it there before we 
hired him. 

3 0 Q. HovY long was he ,Yorking for you before 
the accident~ A. vVhy, I would say three or four 
years. 

Q. Where did you keep your car at the time f 
A. That same garage. 

Q. Before you put it into that garage f A. I 
don't jn t recall, we have had it in other places. 

Q. Since he had been working for you your car 
"·as kept in thi Equitable garage 1 A. Yes. 

Q. II e lives neat there, doesn't he f \., He 
40 lives on Brun wick Street. 

Charles J. JI e/;y-Cross 

Q. That is only a few blocks from there, isn't 
that so? A. Yes, five or -six blocks I would say. 

Q. When he ·was coming along that day wasn't 
he on a delivery? A. I didn't get the question. 

Q. He ·wanted to tum the car into the garage 1 
A. The car should have been in long ago. 1 O 

Q. Do you know what orders he delivered that 
day? A. Ko, I don't just recall. 

Q. You know the very last order he delivered. 
Can you tell us that? A. To, I couldn't tell you 
that. 

Q. Well, you say you are sure he was in there at 
five o 'clocH A. Yes, he comes to me to be told 
to go on. 

Q. He "·ouldn 't go· home ·without coming to you 2 O 
first 1 A. No. 

Q. If he turns in after five who tells him to go 
home? A. He gets his orders from me. 

Q. You are sure about thaH A. Yes. 
Q. You aTe sure he did not deliver any orders 

at that time¥ A. Not after five o'clock. 
Q. On that day1 A. Ko. 
Q. You did the hirin °· and the discharging? A. 

I hired him. 
Q. Ho is your only drived . Yes. 
Q. You did not fire him? A. o, I did not. 
Q. In pite of you discovering about this acci-

dent, i that right, A. Ye , I did not fire him. 
Q. You talked a great deal about this ca e, 

didn't you? A. .1. ... o, I gave him a raking down 
the next morning about it and got the detajls 
about it, and o forth, and made a report to the 
Commi sioner of J\Iotor Vehicle . 

Defendants rest. 

30 
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. Th!o1nas FI eafoy-Direct 
Motion for the Dire,ction of a Veridict 

Sit ,mmation 

~H?NI~S HEALEY, re-called in, behalf of the 
plaintiffs, In rebuttal: 

., I 
; 

Direct-examination by 1fr. ·unger: 
Q·. I do not believe , I got it -straiO"ht Wh t • 'd f th . Ei • a s1 e 

o e car were you :fixin()' were you on i -·A. 
VVhat side of the car was I i~ r 
. Q: Yes, the side that is into the street or that 
I~ nearest to 'the_ curb. A. I was on the left-hand 
side of the _car, it was a sedan; I wasn't fixing it, 
but I was listening to the .sound of the mot 

Q y or. 
. ou were not on the other side on the side-

20 walld , A. r ·was not. · ' 

Plaintiffs rest. 

Defendants rest. 

. Mr. Fjne11i: I move for the direction of a ver-
drnt . o_n the ground that the master was not re~ 
spons1ble because the servant was enO"aO"e-d . 

t · . o 5 Ill an en erpnse of h1s ovvn. 
3 0 -. ~he Co~ut: . ! think that is a question of fact 

which I will leave to the jury. . 
~ef end ants' counsel pray an exception to. the 

ruling of the court Exception noted as . o-round 
of appeal. 0 

Mr. Fine11i sums up in behalf of the d f d-
an ts. e en 

. Arf r. Unger sum,s up in behalf of th~-plaintiffs. 
The court charges the jury as f0 11ows: ,to , ,. 

'!.I; ·, ., 
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Charge. 

:MOUNT AIN, J.: 

This is an action brought by a little girl and her 
father for injuries which she received on June 
24, 1925, as the result of an automobile accident. 
The father has j oin ed with his daughter because 10 
he has to bring the action for her as her next 
friend on account of her n1inority and also he has 
joined with her because he desires to recover cer-
ta in medical expenses in connec tion with her cure. 

The allegation is that on the day in question 
the three defendants were responsible for the in-
juries which this little girl re ceived. There are 
three defendants, two of them are par tners, and 
they owned the truck ·which was being driv en by 20 
the third defendant, Chester Huey. The plain-
tiffs alleg"e that all three of the defendants. are 
liable. As to whether they are or not is a. ques-
tion of fact for you to de ter mine, after you have ·' 
th ought over the case considering the te stimony 
of the plaintiffs' witnesses and the testimony of 
the defendants' witnesses and applying the law 
as I vvill give it to you. 

Of cours •e, an allegation that there is neg1jgence 30 
does not prove it, that is the reason we have trials. 
'\Vhen a person feels tha t he or she is wronged, 
an action may be brought in court; the defendant 
answe rs the complaint which is filed by the plain-
tiff and when the matter is at issue it is submitted 
to a jury, witnesses are called, testin1ony ta ken 
and the jury, decides all questions of fac t, and so 
we have tr ied this case in that manner. To sub-
sta ntiate the claim of the plain tiffs as to the neg-

40 
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ligence of the defendants, · the testimony, -as I un-
derstand it-and you must rely on your own rec ol-
lection of the 'testin1ony if it ·is not in accordan ce 
with what I narrate a.s my recollection - is that 
this accident happened on Vanderpool Street in 

.JO this city, and that Vanderpool Street runs east 
.and west. The little girl in question as I vision 
this case, ,vas living on the southerly ~ide of Van-
derpool Street and opposite and across the stre et 
was the Miller Street School. There ·was a play-
ground ·back of the schoo l. A short djstance to-
~he east of where the accident happened is Frel -
inghuysen Avenue, which runs north ·and south. 
The allegations of the 'plaintiffs are that on the 

20 day in question at some time between 7 :30 and 
8 o'clock in the evening, daylight savings tin1e, 
that there was still considerable lig:ht, Che-ster 
Huey, one of the defendan ts was drivino· a car 
b 1 • 0 

-e10nging to his ·employers, in an eastedy direc~ 
ti?n o~ this street. He had some companions 
with him that he had, it is alleged requested to 
ride with him to a candy store. 

. The ?efen-dants admit that ·he had completed 
3 o his business at five o'clock, and the plaintiffs al-

lege and jnsist that Chester Huey, when he was on 
his way down this street, was in the employ of 
the other two defendants and on their business; 
I ·will take up a little later with .more detail be-
cause it is important in the consideration of the 
ca-s0 as to vvhether or not you will hold the,se two 
partners liable. 

The plaintiff alleges, and I am referrin a- to 
-~-0 the little girl, that on the date in question° she 

Charge 

1,yas about seven years old, and that the Ford 
commercial car owned by the two _par tners driven 
in an easterly direction by Chester Huey at a fas t 
rate of speed, ran into her. Several witne .s·s~s 
testifie:d tha t they heard no horn, but they did 
hear the, noise of brakes, or one of them said so, 1 O 
.and that the car ·skidded according t o the tes ti -
mony of the one I refer to, and went two lengths 
of the car beyond where it struck this child and 
stopped facing, as -~1rs. Walter expre ,ssed it, 
"vVith the nose of the car towards th e ,school." 
She said in her opinion there were eigh t 'to ten 
boys in the car . The l1ttle girl .at the time Vv'as 
playing tag with Lucille Murtha. Miss ~Iurtha 
took the stand and she tes tified, as I recall 1t;that 20 
she and the little plain tiff were playing tag, ·that 
the truck came along very fa.st; that she heard no 
horn and she thought that the car skidded after 
the br akes were put on, a dis t ance , as I under-
stood her, from the child and the witness-s t and 
to the second bench in the courtroom and that the 
car then faced the school. The little girl herself, 
as I recall it , testifi ed that she was walkin~ in 
the middle of the street and she was ·not running 
·at the time. Thon1as Healey, who was in th e im- 30 
media te vicini ty listening to the , n1otor of a car 
·which ·wa:s standing still, said he saw the little 
plaintiff and that she was walki1:g towards . th e 
school and that ·the child was hit QY thr nght 
mud gua r d. 

The defendant driver, -,said tha t , he stopped 
work at five o'clock in the afternoon and went 
ihome and got dressed and was going down to 140 
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the garag.e on Frelinghuysen Avenue and Wriaht 
Stree_t. This ,vas after he had had his suppcer, 
tha~ is afte,r he arrived home; I understood he 
arrived there with the car, had his supper, got 

10 dressed and then went out to the car again and 
:11e~ these boys and either invited them, or they 
invited themselves and he then had the intention 
of going ~o a candy store which is on Freling-
huysen Avenue, as I understood, just north of 
Vanderpool Street. He said he was going at a 
speed of twelve to fourteen n1iles an hour and 
that this child ran out in front of one of the cars 
and tha.t he could not see her and that the edge 

the fro_nt _mudguard grazed her and he stopped 
20 111s car within four feet. He said he saw 110 chil-

dren in the street, which he thought by the way 
vvas tiventy -five feet wide. He said that children 
usually were in the street until the playground 
clo-sed. 

In connection with the- driving of the truck 
Chester I-Iuey told us the garage was about a mile 
from the business and his home was, I under-
stood him, three to four blocks from the O'arage 

30 not in a ~irect line and that he was bey;nd th~ 
shortest distance from the business to the garage 
when he took the car home and he said on cross-
examination he- went off his route. ,iVhy I dis-
cuss that will appear to you in a few minutes. 
Another_ witness called by the defendant sajd they 
,vere going hvelve to fourteen miles an hour and 
that the little girl ran in front of the first car and 
into tho front fender and then fell on her face. 

40 

Referring to the testimony of the two partners; 
they are the n1en who owned the car, the aut on10-
bile in question, Mr. McCormick testified that 
Huey, who was driving this car, was employed as 
a chauffeur to deliver electrotypes, to collect and 
deliver the forms, and that his term.s of employ-
ment were fr.0111 8 o'clock in the mroning until 
five o'clock in the evening, with one hour off for 
lunch. He said he stopped at five o'clock on that 
day and he re fers us to his other partner for the 
part icular tenns of the employment. The other 
partne r, Tvfr. Charles J. Hely, took the witness 
stand and told us that he employed Huey, but told 
him that the time of his en1ploymcmt ,vas from 
8 a. m. until 5 p . m. and then he would take the 
car back to the garage. He ·said the garage was 
two or three blocks north of Vanderpool Street 
and Frelingliuyson Avenue. He said that he quit 
at five o 'clo-ck on June 24th, 1925, and started 
,1.-ith the car to the garage. 

Bearing in mind that there are two plaintiffs 
and three defendants, when you return to the 
courtroom you vvill not have performed your- eH-
ti re duty and will ernbarrass the cour t if you do 
not dispo ·se of the claims of both of these plain-
tiffs and do not dispo-se of the defense or the• 
r ights of the three defendants. Ther e are five dif-
ferent people who claim they have an int erest in 
this case; th e father and the daughter as plain-
tiffs , and two par tn ers and an employee of the 
par tners as defendants. vVhen I say '' employee of 
the partners,'' I do not n1ean that he was neces-
sar ily er.aployed at the time of the accident be-
ceause that is one o-f the questions of fact that you 

10 
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have to determine when you retire to the jury-
room. You should indicate by the character of 
your verdict, if you decide for the plaintiffs, hovv 
much you are going to give the father and how 
much the daughter and against which or all of the 1 O defendants. 

In the first place, as a matter of law, the plain-
tiffs have the burden of proof. They have al-
leged that the defendants were · negligent and they 
must prove it by a preponderance o.f the evidence. 
The streets of the city are for the use, of the pub-
lic; they were originally ta.ken by the public for 
its ovn1 use, and are maintained by taxation and 

20 are for the common use of pedestrians as well 
r.s automobile· drivers or companies who have ob-
tained the right to run trolley •Cars over the 
streets, and, of course, others. One has no more 
right than the other, but with the right to use the 
street you can at once see that there are certain 
co-relative duties, as there are in fact with al-
most all rights we have, in the world. 

An individual has the right to walk from the 
Court I-Iouse on the sidevvalk, to Broad Street. 

30 There isn't any question about that and nobody 
will deny it . What duty has he 1 He has the 
duty of exercising reasonable care to obse-rve the 
rights of others also lawfully using the sidewalks. 
Suppose he did not do it; suppose he walked down 
the middle of the sidewalk like a ''bull'' all the 
way to Broad Street; do you think he would ever 
get there. He probably would not, and the rea-
son he would not is because he disregarded some-

40 one else ·who had just as good a right as he had 
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to ·walk on the sidewalk. Now, how does that ap-
ply to Huey in driving this automobile • and par-
ticular ly, this little girl of seven years of age; 
it begins to get more complicated as we go_ along. 
First of all, what duty did I-Iuey as the driver of 

10 the car on the street owe to this child 1 He owed 
this 1 duty: he owed the duty to drive that c~r 
with reasonable care, which has been defined 111 
this state to be such care as a reasonably careful 
and prudent man would have exercised under 
similar conditions. So, immedia tely you have to 
put yourself in place of Mr. Huey and ride wi~h 
hin1 down the street t o see what facts and cir-
cumstances he had surrounding him as he drove 
the car and among other things whethe ·r he was 20 
neo·lio·ent because there are factors in negligence. 

t,b' • 1 bt A man may-I do not refer to thts case a _one, u 
to show you what I mean, a man may for ins tance 
drive a car he· has not in spected . If he has been 
warned by son1e noise that something is wrong 
with it, and the wheel flies off and hits somebod!, 
it is a question of, whether he used due care 111 
not n1aki11g an examination of the car. A _man 
who drives on the · .street, in the exercise of rea- 3 0 son.able care, you may find, must have his senses 
alert • he is warned by what he secs, ·warned by 
·what'he 1~nows and warned of what he hears. If 
he o·oes throuo·h a street where children are ac-

0 ° d .f customed to be in crowds with this knowle _g·e; 1 
he hears a hoTn, that is a warning to whi?h he 
should give some attention; if ~e see~ _a _child or 
some automobile in the immediate vic1111ty, that 
all tends to inform his senses of physical move-

40 



nients. You know that in ordinary cases where 
a plaintiff is negligent, that his contributory neg-
ligence , bars his right to recover. The fair rule 
is that one who is negligent cannot receive money 
when they themselves have contributed to the ac-

lO cide-nt. If this child was of age that rule would 
be applicable, but what are you going to do with 
a -child seven years of age. There is a pre ·surnp-
tion in this state that a -child of seven years of 
age cannot be guilty of contributory negligence, 
but that is rebuttable ·. How do we decide whether 
a child is negligent or not. You cannot fix any 
particular age, but you would say, perhaps with-
out any he sitation, that a baby of two years old 

2 O could not be negligent. You would say, '' Why, it 
is impossible, silly; wl1y talk about it." You 
pro bu bly would ,say, '' Why, of course, a boy of 
eighteen could be negligent, 'i '\Vhere is the mid-
dle ground between a two year old baby .and the 
eighteen year old_ youth, because somewhere in : 
that equator over which a child passes from 
adolescence to maturity and becomes in law what 
we call s1u,i ju1ri,s and has sense enough to take 
care of itself, and if, ·when she, reaches that 

3 0 point-I say "she" because · there is a li ttle girl 
involved in this case-then it would be u11fair to 
test her by the standards of an adult, so if you 
find as a matter -of fact, in this case that this 
chjld had passed to that age where she was su.i 
jit1·is, or able to take care of herself, that then the 
standard to be applied to her intelli gence, is the 
~tandard which you. would apply by comparison 
·with other children of like age, experience train .. -

'1:0,, i.11g, ability and mentality. If she iB sui ;u.rzs,, 
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then she can be guilty of contributory negligence. 
That brings us to another academic question and 
that is the liability of these two partners. They 
are being sued here on the theory that they em-
ployed or were the masters of Chester Huey. If 

10 you find that the relationship of master and serv-
ant did not exist at the time of the accident, these 
two partne-rs should be exonerated because there 
is no possible way to hold them in the absence of 
the relat ion of master and servant at that time. 

Suppose an employer, a master, says to his 
servant, "I want you to go over to N" ew York 
,,Tith my automobile and get a trunk at the Grand 
Central Station and bring it back to the house., .• 20 Now, gentlemen of the jury, any negligence com-
mitted by that servant on his way -over to New 
York in that ear and back with the trunk would be 
imputable to the master, because he was on the 
business of the master and the servant was driv-
ing that car to get that trunk in the scope of his 
employment . Suppose we take the same case 
and we get the servant over to the Grand Central 
Station .and he crosses the ferry ·with the tn1nk 
in the car and \Ve will as·sume he has a young lady 3 o 
he wants to visit up in Tuxedo, New York, and 
because he has plenty of time he leaves the course 
which he should pursue on his way home and goes 
np to Tuxedo and stays with her a couple of 
hours and then .starts back through the Ramapo 
Valley and down the Pompton Turnpike and has 
a collision . I-Ie is not on his master's business 
when he goes out of his course to visit this young 
lady, but on his own enterprise and he alone would 40 
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be liable; 'having deviated from his •course. That 
is the la.w which we apply to this case.· ·We leave 
it to the jury to determine when a man is or is 
not on his master's business. Imagine another 
case: · If a man was sent to New York or to New 

1 O Haven with a load of lumber and on the way back 
for some financial profit of his O'\.Yn, de·cided to· 
take a load from Bridgeport to New Britain, and 
had an accident, the master would not be liable. 

The law is stated succinctly in this opinion. 
'' To render the master liable for the negligent 
act of the .servant, the act must be done for the 
purpose of executing the ·master's orders .and in 

2 0 doing his work and while actually engaged in 
serving the master and it is not enough to say 
that the injuries complained of would not have 
been committed without the facilities afforded by 
the servant's relation to his ,master." 

If you ':find that these two partners are relieved 
of liability because of the fact ·that at the tin1e 
of the accide·nt Chester Huey was, though in their 
daily employ at that time, not acting within th e 
scope of his en1ployment, ·in accordance with the 

30 opin ion I have just read, then your verdict should 
exonerate them. If you :find, on the other hand 
that he ,a.ras still on his master's business, acting 
within the scope of hi_s employment then they 
would not be relieved. That is ·the reason · I -,,,ras 
trying to trace the distance between the home 
office and ·the garage for the purpose of ascertain-
ing whether he 11ad deviated from his course . 
You may find that this boy who was told to take 

. ?10 this car home at five o'clock, if you find . that to 
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be a fact , drove it to his home, went in and had his 
supper and then picked up some friends for the 
purpose of tak ing them to a candy store and that 
he was not on his master's business, because· his 
master had sent him to the garage and not to 
do all of that. That he was using the truck for IO 
his personal pleasure. On the other hand, you 
may say ''Yes, he was on his way .and had not yet 
arrived, but had the intention of going to the· 
garage, it was convenient to stop at his house, 
and thr re-was no deviation. 

If the little girl is found by you to be entitled 
to damages she c.an recover f.or the· pain and suf-
fering she has had or will ·have as a result of the 
neg·ligence, of the defendants and the bodily in- 20 

jury she has sustained and the effect of that in-
jury upon her health as to degree and probable 
duration. The fathe-r can recover any r.e.asonable 
a.mount that he ,has spent or will be obligated to 
spend to cure or .alleviate his daught er's injuries. 
I think he has spent up un til today $145. No dam-
ages may be assess-ed in favor of either of the· 
plaintiffs , tha t are not proximately and ~atnrally 
the result of the negligence of one or two or all 3 0 
of the defendants. 

( The jury re ti res.) 

4.0 
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ESSEX COUNTY CIRCUIT COURT 

Io ALICE R. Du NNE, et a.ls., 
Plaintiffs, 

Action at VS. 

CHAS. J. HELY, et als., 
Defendants. 

Law 

The said defendants, Chas. J. Hely and John 
E. McCormack, individually, and as partners 

20 trading as Rely & McCormack hereby appeal from 
the judgment in favor of the said two plaintiffs 
entered in this cause on :March 25th, 1927 to the 
N" ew Jersey Court of Errors and Appeals upon 
the following grounds: 

The Court committed error in refusing to direct 
the verdict in their favor. 

There was error in the charge of the court hold-
3 0 in g that there was a fair ~fiict of testin1ony on 

the fundamental issue of whether the relationship 
of master and servant existed at the time of the 
occurrence of the damage complained of. 

To: 

Yours respectfully, 

A. R. FINELL!, 
Attorney for Defendan ts. 

Arthur M. Karl, Esquire, 
40 Attorney for Plaintiffs. 

~Jew Jersey 
Court of Errors and Appeals 
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STATE oF NEw JERSEY to CHARLES J. HELY 
and JOHN E. Mo0oRMACK, individu-
ally and as partners trading as Rely 
& l\1cCormack, and CHESTER Hu Ey : 

(Seal ) You are summoned to answer the •an-
nexed complaint of ALrcE R. DUNNE, 

10 

a minor, by WILLIAM J. DuNNE, 
next friend, and WILLIAM J. DuNNE individually, ~O 
in an action at law in the Circui t Court of Essex 
County. And take notice, that unless , you file 
your answer to said complaint with the Clerk of 
the said Essex County Circuit Court at Newark, 
within twenty days after service upon you of this 
writ, and the annexed complaint, the plaintiffs 
1nay proceed in the suit and judgm ent may be 
entere d against you. 

Witness Willian1 A. Smith, Judge of ·the E,s-
sex County Circuit Court, at Newark, on this 30 

23rd day of l~.1arch, 1926. 

ARTHUR M. KARL, 
Attorney. 

JOHN H. SCOTT, 
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nients. You know that in ordinary cases where 
a plaintiff is negligent, that his contributory neg-
ligence , bars his right to recover. The fair rule 
is that one who is negligent cannot receive money 
when they themselves have contributed to the ac-

lO cide-nt. If this child was of age that rule would 
be applicable, but what are you going to do with 
a -child seven years of age. There is a pre ·surnp-
tion in this state that a -child of seven years of 
age cannot be guilty of contributory negligence, 
but that is rebuttable ·. How do we decide whether 
a child is negligent or not. You cannot fix any 
particular age, but you would say, perhaps with-
out any he sitation, that a baby of two years old 

2 O could not be negligent. You would say, '' Why, it 
is impossible, silly; wl1y talk about it." You 
pro bu bly would ,say, '' Why, of course, a boy of 
eighteen could be negligent, 'i '\Vhere is the mid-
dle ground between a two year old baby .and the 
eighteen year old_ youth, because somewhere in : 
that equator over which a child passes from 
adolescence to maturity and becomes in law what 
we call s1u,i ju1ri,s and has sense enough to take 
care of itself, and if, ·when she, reaches that 

3 0 point-I say "she" because · there is a li ttle girl 
involved in this case-then it would be u11fair to 
test her by the standards of an adult, so if you 
find as a matter -of fact, in this case that this 
chjld had passed to that age where she was su.i 
jit1·is, or able to take care of herself, that then the 
standard to be applied to her intelli gence, is the 
~tandard which you. would apply by comparison 
·with other children of like age, experience train .. -

'1:0,, i.11g, ability and mentality. If she iB sui ;u.rzs,, 
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2 

accident happened is Frelinghuysen .Avenue, 
which runs north and south. 

Huey was driving a car in an easterly diroc-
~ion o~ V a~derpool Street and had some compan-
ions w1th him that he was transporting to a candy 
store. He completed his employer's business at 
five o'clock. 

The witnesses called by the respqndents con-
fi_ned their testimony to facts relating to the ac-
cident. The only witnesses who testified to that 
branch of the case relating to the employment 
were called by the appellants. 

POINT ONE. 

A verdict should have been direct-
ed for th.e appellants because the evi-
dence did not disclose any Ila bility 
against them for the act of the 
driver, their employee. 

IIuey, the driver, testified that he stopped ,vork 
at five o'clock and that instead of going to the 
garage on Frelinghuysen Avenue and "\Vright 
Street, he ·went off his route, stopped home for 
su~per and changed his working clothes, re-
mained ·home for nearly two hours, and then rode 
the car again and n1et some youths and either in-
vited then1 or they invited then1selves, and he 
and they were riding to the candy store which is 
at Frelinghuysen Avenue, just north of Vander-
pool Street. 
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'' He was three or four blocks from the 
garage, not in a direct line, and he was 
beyond the shortest distance from the busi-
ness to the garage when he took the car 
home and he said on cross-exanlination 
that he went off his route" ( c:harge of the 
Court, pa ge 96). '' I-Ie was employed to 
deliver electrotypes during the day, to col-
lect and deliver the forms fro1n eight 
o'clock in the morning until five o'clock in 
the evening, with one hour off for lunch, 
and that the garage was two or th ree 
blocks north of Vanderpool Street and Fre-
linghuy~en Ave.nue, and on the evening of 
the accident he quit at five o'clock and 
started with the car to the garage" (page 
97). 

The appellants contend that the act of the 
driver in going home for supper, changing his 
clothes and taking on board a party of friends to 
be transported to the candy store, was something 
entire ly disconnected from the n1aster 's work, 
and not as a means for the purpose of perforn1-
ing that work. 1The appellants further contend 
that such an act was not the act of the master's 
in any sense and should be so determined as a 
matter of law. 

In this case tho appellants overeame the pre-
sumption of agency arising from the ownership 
of the automobile which ·was being driven on the 
public highway by their agent (and that he was 
acting within the scope of his agency), as will 
appear from the following excerpts of the testi-
mony: 
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As To THE TIME AND DEVIATION FROM CouRsE. 

. Direct -examination of Chester Huey (pa ge 47, 
hnes 15-20) : 

"Q. At what time did you quit 1 A. Five 
o'clock. 

,Q. \Vhat did you do 1 A. Why, I came 
home and got dressed and was going down 
to the garage when I picked up four fel-
lows on the eorner of Wright Street and 
Sherman A venue. 
. ·Q. Where was the garage~ A. On Fre-

linghuysen A venue, near vVright Street.'' 
Direct-examination of Chester Huey (page 52, 

lines 5-40 ; and top page 53) : 

'' Q. How far was the garag 0 from your 
place of business 1 A. How far 1 

Q. Yes. A. It is a.bout a mile, I presume, 
probably a little over. 

Q. How far from the house from the 
place of business, your hon1e, I' mean 1 .A. 
My home is about three blocks from the 
garage, pretty nearly a n1ile. 

Q. Is_ your home in a direct line between J 
the business and the garage 1 A. Well di-/ , 
rect. i1 

Q. (By Mr . Finelli.) It would be easier 
~o get to the garage from the factory than 
it would be to get to your home? A. vVell 
they are both about the same. ' 

Q. Did this accident happen at a point 
!urther than the point where the garage 
1s locat ed 1 A. Yes, sir. 

Q. How many blocks away 1 A T 
b - • WO , locks. 

Q. (By the Court .) You mean further 
than the point vvhere the garag e is tha .n 
the business 1 A. Yes, sir . 

Q. If there ·was a line drawn to the ga-
rage along the various streets from th e 
business, were you beyond that line, be-
yond the garage, if you followud . that line 
on in 1 A. Yes, sir. 

Q. That is, the shortest distance between 
the garage and the business, if it was rep -
resented by that line within the distanec 
where you were at the t ime of the acci-
dent 1 A. I was beyond." 

Testimony of Char les J. Rely (page 87, lines 
33-40 and top page 88) : 

'' Q. Did you define the garage 1 \¥ha t 
garage djd you have in June, 19251 A. 
The Equitable Garage, the same as we have 
now. 

,Q. '\iVhere is that located 7 A. On the 
left side of Frelin ghuysen Avenue, between 
\Vright and Emmett Streets. 

Q. Is that in the dir ection of V ander-
pool Street, where this accident occ1:1rred 1 
A. That is abou t three blocks this side of 
Vanderpool Street. 

Q. The gar-age is .nearer your place of 
business than Vanderpoo l Street is 1 A. 
Yes. 

Q. (By the- Court.) The garage is three 
blocks north of Vanderpool Street 1 A. It 
might be two, but th er e are three streets 
in there, counting Vanderpool St reet. 

Q. Two or three blocks 1 A. Yes.'' 
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Cross-exainination of Chal'les J. fiely (page 90, 
lines 22-28) : 

'' Q. vVhy did you keep your car ther e in 
that garage? A. We had been keeping it 
there for years. I knew the man who 
owned the garage. 

·Q. Did you keep it there for the con-
venience of this driver? A. No, we had it 
there before we ·hired him." 

Cross-examination of Charles J. Rely (page 91, 
lines 16-27) : 

'' ·Q. vVell, you say you are sure he was 
in there at five o'clockf A. Yes, he comes 
to me to be told to go on. 

Q. He wouldn't go on without corning to 
you firstf A. No. 

·Q. If he turns in after five o'clock, who 
tells him to go on? A. He gets his orders 
from me. 

Q. You are sure about that f A. Yes. 
Q. You are sure he did not deliver any 

orders at that time f A. Not after five 
o'clock.'' 

Testimony of Julia Wolter (page 21, lines 15-
19) : 

Fa.ct .A 

" ·Q. vVhen was your attention first di-
rected to this truck f A. Why, when they 
were passing they were hollering and 
cheering along. 

Q. ""\Vho 1 A. Pat Huey and the crowd 
in the car. 

Q. vVas there a crowd in the car f A. 
There was.'' 
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Testimony of Thomas I--Iealy (page 34, line 10) : 

'' Q. Did you hear any horn or any other 
alarm by this car ~ A. No, rwt then . I 
heard a lot of feHovvs hollering and sing-
ing.'' 

Testimony of Chester Huey (page 49, line 34) : 

Fact B 

'' Q. \Vhat were the names of the youths 
that you. took on as passengers ~ A. One 
,vas Nels on Barth and the other I-:Iector 
Gaudreau, and two brothers, I don't know 
their last names; I only know their first 
names (bottom page 47). 

"Q. ""\¥ hat time . did you have supper ~ A. 
I had supper about six-thirty o'clock. 

Q. ""\¥here did you pick up your party1 f 
A. At the corner of vVright Stree t, n,ea.;p-
Sherman Avenue. 

Q. (By the Court.) vVas this after sup-
per~ .A. Yes, sir. 

•Q. (By Mr. Finelli.) Did you have any 
reason for picking up those boys~ A. No, 
SU. 

Q. Why didn't you take the car ·to the 
garage 1 A. It was only a block out of the 
way to the garage. 

Q. How did you get to the garage from 
your home ~ A. Over Brun swick Street to 
""\¥right Street; down Wright Street, turn-
ing left about ten feet and into the garage. 

Q. How did you get fron1 your place of 
business from Lafayette Street to the ga-
rage f A. Why, the nearest way from La-
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f ayette §;t~eet "would be to go to,, vVright 
Street and over Wright Street. 

Q. Did you have any particular place 
that you were going ·with the .se youths, 
your friends 1 A. Yes, sir; I was going to 
take then1 down to the corner, to the candy 
store. 

Q. Which corner 1 A. The corner of 
Vanderpool Street and Frelinghuysen Ave-
nue. 

'Q. (By the Court.) vVbere was this can-
dy store 1 A. Just in off Frelinghuysen 
Avenue from Vanderpool Street. 

Q. It is n·ot on Vanderpool Street 1 A. 
No, sir; just around the corner on Freling-
huysen Avenue" (beginning at page 48 to 
49). 

'' 'Q. Which way did you proceed 1 A. I ,. 
proceeded south over Sherman Avenue and 
turned east on V anderpoo1 Street.'' 

Zampella . v. Fitzhenry, 97 N. J. L. 517, 24 A. 
L. R. 666, decided by this court, was the case 
where the plaintiff, a boy, while playing upon 
the street, was invited by the driver of an auto-
mobile truck, who was in the en1ploy of the de-
fendant, to board the , truck for a ride. vVhile 
occupying a position on the running board o.f the 
truck, the latter struck a rut on the street, caus-
ing the boy to fall from the truck and thereby 
received the injuries which prese .nt the basis of 
the suit. 1The truck was used for general deliv-
ery purposes, and was then engaged in transport-
ing machinery. In affirming a judgment of non-
suit, after an exhaustive research into the his-
tory of the doctrine of vicarjou.s liability and 

9 

classifying and harn1onizing the decisio:1s, in_ a 
profound and historical study, Mr . Jus_hce Min-
turn, speaking for this court at one point (page 
520) says : 

'' It m.atters nothing in the legal equa-
tion whether the deviation which caused 
the damage consisted of a malicious act in 
no wise related to tho master's business, 
or of an ind ependent -act peculiarly due to 
the whim, o-r the individual capriciousness, 
of the servant in failing to attend to the 

· business entrusted to him; the act in either 
event being disconnected fron1 the n1aster's 
work, and having no logical or legal rela-
tion th ereto, the master, upon any theory 
of agency or representation, is exe-mpt 
from responsibility. Nor is ii of conse-
quence, as in the case ·at bar, that the plain -
tiff occupies the status of an infant; for, 
the defendant being under no lE-gal duty of 
responsibility, no right or liability can be 
predicated upon a nonexistent duty. An 
infant's exemption fron1 contributory neg-
ligence can be invoked only where liability 
has been shown primarily to. exist as the 
logical sequence of the con.current existence 
of a leg-al duty" (citing cases). 

The facts of the present case bring it within 
the control of Cronecker v. Hall, 92 N. J. Law 
450, 105 Atl. 213, decided by this court and where 
the cases relating to this topic are collated. I t 
·was there held that a servant having disobeyed 
his employer's instructions, and deviated from 
the business he was directed to puniue, his use 
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of the car ·was his own use and the relation of 
master and servant was there-by terni.inated. 

The later case of Depue v. Salmon Co., 92 N. 
J. Law 55,0, 106 Atl. 379, decided by this court, 
lays down what seen1s to, us a sound and practical 
test whereby to determine whether an act done 
by a servant· for his o,vn interest comes within 
the s?ope of his emp]oyment, which test require s 
that it should appear that the service perform ed 
was for the benefit of both the master and serv-
ant. T:stin~ t~e facts of the present case by 
that ruling, it 1s clear that the plaintiff '.s case 
must fail. 

This court has t 'l d repea ea y, un er variant cir-
cumstances, accepted and applied that doctrine. 

Evers v. Krouse, 70 N. J. Law 653, 58 
Atl. 181, 66 L. R. A. 592; 

Doran v. Thomsen, 76· N. J. Law 754, 
71 Atl. 296-, 19 L. R. A. (N. S.) 33'5, 
131 Am. St. Rep. 677; 

~fissell v. Hayes, 86· N. J. Law 348 91 
' Atl. 322; 

,Jennings v. Okin, 88 N. J. Law 65'9 97 
Atl. 322; ' 

Jennings v. Okin, 88 N. J. Law 659 97 
' Atl. 249. 

In_ Evers v._ I( rouse, si~pra) the present Chief 
Justice, speaking for this court and referrino· to 
the ~ame principle enunciated in Holler v. R:ss, 
68 N · J. Law 324, 53 Atl. 472, 59 L. R. A. 943, 
96 Am. St. Rep. 546, says: 

'' An act done by the servant while en-
gaged in the work of his master, nlay be 

1 1 

entirely disconnected therefr om, done, not 
as a means for the purpo .se of performing 
that work, but solely for the accon1plish-
ment of the jndependent, malicious , or mis-
chievous purpose of the servant. Such an 
act is not, as a matter of fact, the ,act of 
the n1a.ster in any sense, and should not be 
d~emed so as a matter of law. As to it , 
the relation of mas ter and servant does 
not exist between the parties, and for the 
injury resulting to a third person from it, 
the servant alone should be held respons -
ible." 

In Jen1J11,in.gs v. Okin, su.pra, where the son was 
dire cted by the father to, use the automobile for 
a certain purpose, and, deviating from his course 
to accommodate his friends, caused the damage 
in suit. 

1.,V e there said that: 
"From the moment it (the deviation) 

was undertaken, the re lationship of prin-
cipal and agent theretofore existing was 
severed.'' 
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POINT TWO ·. 

The firm did not commit the use of 
the ,aut,0 to the discretion of the se1"v-
ant as to the route to be follo"\tved to 
the garage. 

The servant did not stop for supper with the 
master's consent. There is a distinction between 
the driver of a family car deviating fron1 the 
route and going to his home for supper, with the 
n1aster 's acquiescence, taking a different route in 
order that he might get his supper on the way, 
and where, as in the present case, the servan t is 
the driver of a truck for comn1ercial purpos es, 
and the servant stops on the way for a purpose 
of his own and without the master's consent. In 
other words, there is a difference between a case 
where the stop had no influ ence on the tort; that 
is to say, when the tort happened prior and while 
the servant was driving the truck to lts destina-
tion over a route authorized by the master. 

Says Mr. Justice Minturn in Olea·ves v. Yeskel) 
N. J. L., page , 133 Atlantic Reporter, page 
394: 

'' The line of demarcation is di st inctl y 
drawn between an unauthorized and clearly 
arbitrary or individual act of the driver of 
a vehicl e and therefore, being ab ex tra J1is 
line ')f duty and the scope of his emp loy-
ment was held to take fron1 him the legal 
status of agency, so as to r•elieve the ma s-
ter frorn liability resulting from the well-
settled doctrine involv ed in the application 
of the maxirn , respondeat superiJo•r;" 

1 •) u 

and in J(a .ras v. B il,rns Brothers) 94 N. J. L. 59, 
the same learned Ju st ice says : 

"vVe have held that a deviation by a 
driver or chauffeur from the line of con-
duct or course of action n1apped out for 
him by the n1aster, during which injury ~e-
sulted to a third person, impos ed no lia-
bility upon the n1aster." 

In the language of J ennings v. Okirn., it was 
declared tha t 

'' from the n101nent ( the deviation_) ~as 
undertaken the relationship of pnn c1pal 
and agent theretofore subsisting was sev-
ered." 

So in the present case, the de~iatio1~ in viola-
tion of a designated route, consisted in _follow-
ing a course of conduct incompat ible wit~ the 

h t ' mploymen t and in no purpose of t e agen s e ' . . 
wise related thereto . In one case the deviation 

d . t· t · the other for vvas as marked and 18 inc as 111 . ' 
the conspicuous principle at the bas is of the · en-
t ire rela iionsh i p is that liability of .the master 
ceases when the agent is acting, not in the r_n~s-
tcr'.s occupation, but in line of conduct peculiar 
to himse lf and suggested not by any benefit ~r 
accommoda tion -to the n1astcr or to the master s 
interests . 

In such a situation the agent becomes the prin-
. l d . 1· ble for the natl1ral consequences c1pa an 1s 1a · · 

of his independent acts. · 
rl1he reasoning contained in the above quoted 
. . mends 1·tself to us as a cor rect ex-op1n1ons com . · J .L 

position of the legal rule of liabilit y in th is case, 
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and the essentia l similitude of facts in the cases 
requires a reversal insofar as the masters are 
concerned. 

Respectfully submitted, 

A·NTHONY R. FINELL! 
' Attorney and of Counsel with Appellan ts. 

MAY TERM, 1927. 
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BRIEF FOR PLAINTIFFS-APPELLEES. 

The little girl who was injured in this accident 
was seven yea rs old (p. 17, 1. 12) at the time it 
happened on June 24, 1925, at about 7 :30 P. l\L, 
Daylight 8aving Time (p. 11, L 21). She was 
seriously injured (pp. 12-61) . She was run down 
in the street where there were a lot of children 
playing (pp. 26-33-42) by the truck of the de-
fendant, which was being operated rapidly '(pp. 
21-34) ; there was no horn blown and the truck 
skidded two lengths (pp. 22·-27-35-58-75) ; but as 
this matter comes before this Court on an ap-
peal, we assume the Court is not in terested in 
the question of negligence of either of the par-
ties, or the extent of the injuries or amount of 
damages, provjded there is any evidence in the 
case justifying a finding on these various sub-
jects, in favor of the plaintiff. That there was 
such evidence, it seems to us to be beyond dis-
pute, and therefore, we will addTess ourselves to 
the proposition advanced by the defendants that 
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the trial court erred in not non-suiting or direct-
. ing a verdict for the defendants on the ground 
that at the tirne of the happening the truck was 
not being used in the service or eniployme nt of 
the master, but was being used for the personal 
convenience of the chauffeur, Huey. 

It appears that Huey was employed solely for 
the purpose of using this truck in the delivery of 
goods of this co-partnership (p. 48, 1. 28) ; that 
his hours of delivery were from eight o'clo ck in 
the morning until five o'clock in the afterno on 
(p. 47, I. 20); although at page 48, line 30, the 
chauffeur makes this significant answer to the 
following question: 

"Q Your quitting time is five o'clock ? A 
Sometimes.'' 

From which it is evident that the jury had the 
right to infer that his duties with this truck still 
continued after five o'clock, and this is borne out 
by the testimony of Mrs. Dunne (p. 17, I. 30), 
who testified as follows: 

'' Q What · time of day would you see him 
on this truck? A Through the day and 
after supper. 

Q I-Iow n1any times did you see him dri ve 
his car after supper 1 A Many times.'' 

It is to be observed that the defendants in their 
answer admitted the ownership of the truck and 
the fact of the employment of Huey as the co-
partnership chauffeur in charge of that truck. 

The chauffeur (at page 54) on cross examina-
tion, clearly shows that · he was not alway s 
through with the truck by five o'clock. 

'' Q You keep on going until you finish 1 
A Yes, sir. 

Q If you are en route to a customer you 
finish that, don't you 1 A Yes. 

Q Sometimes you turn in at seven 
o'clock? A No, probably not as la te as-
that. 
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() A ]itt]e before that 1 A Yes. Q If there is a hurry call soniew1_1ere, 
ev~n a little before five, you load and deliver' 

A ~ T '' don't you? i es. 
Ue says that on the night in question (p. 54) h~ 
· .(.! , ·1 1, 1d at paO'e 48 thaL was through at 11ve o c oc \' ar , o , 
he had his supper at about 6 :30. It must be 
conceded that one of the duties of Huey was ~o 
take the truck, aft er the con_clusion of th e ,da~t~ 
work from the place of busines s of the co-pa 

' rrh· · ven by the nersh ip to the garage. · is JS pro 
30

) 
testimony of one of the co-partn_ers (p._ 87, L . 

'' A I-Ie was to be in at eight, pick up the 
forms deliver the electrotypes, get an hou~ 
for 1u'nch and take the car to the garage a 
five o'clock. . 
A On the left side of Frelinghuysen a,~enue 
between Wright and Emmett streets. 

which (see bottom of page) "is about three 
blocks this side of Vanderpool st ree t .'' 

(Vanderpool street being the place where the 
accident occurred.) 

It also a ears by the test imony of this san1e 
pp d 91 tl t the chauffeur part ner, at pages 90 an , l a 

lived only a few blocks fron1 the garage. 

At pages 54 and 55, the chauffeur says ~ha ~ 
on the day in question he had taken the truck 
and gone to his home for supper. 

· this was his At page 56, line 20, it appears 
usual custom. 

"Q Were you in the habi t of taking the 
m A O t.he ·way down . frtoh1~ truck hmne -~ 11 t V 

work I stop and get dressed and pu 
truck in the garage. . r:r near your 

Q Don't you have a garaoe . 
• • °l A That 1s near my ho1ne for convenience: , , 

home; the nearest one around there . 
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We subn1it that this places this case very close 
to the case of Depu,e v. Salmon, 92 Law 551 
where the defendants were held liable becaus~ 
of. their truck colliding with a person while the 
driver. was using the t~uck in the morning to 
take himself and it from his home to the place 
of bus~ness of the defendants; and inasmuch as 
the driver's home in this case was only three 
blocks from the garage (p. 52, 1. 18) and the 
garag~ over a mile from the defendants' place 
of business (p. 52, 1. 13), it was open to the jury 
to find that this arrangement was- made for the 
convenie~ce of the chauffeur, and in order to 
enable him to get expeditiously to and from his 
hon1e to the place of business of the defendant. 

It appears he was going fron1 his home with 
the truck to put it in the garage, and on the 
way to the ?a rage ~1e was hailed by four boys 
who asked l11m to g1ve them a ride down to the 
candy store. 

The ,candy store was located very near (p. 49). 
'Q vVh~re ~as t_his candy store 1 A 

Just about 1n off Frelinghuysen avenue from 
Vanderpool street. 

Q _It ~s not on Vanderpool street 1 A 
No, sir; Just around the corner on Freling-
huysen avenue.'' 

From all of which it 1nust appear that if there 
was any deviation in the usual route which thi s 
chauffeur would take in going from his house to 
t?e garage, it was very slight, and he says at 
hne 20, page 48, '' it was only a block out of the 
way to the garage.'' 
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ARGUMENT. 
Fro m all of the above we submit the Court did 

not err in refusing to non-suit or direct a verdi ct 
for the defendan t s, and this we think is sho-wn 
by the following: 

In the first place, the admission on the record 
by the defendants of the ownership of the truck, 
raised the pres1,t,mption that the truck was at 
the time of the accident in the service of the co-
partnership . It was the duty of the co-partner-
ship to overcome this presumption, and their 
mere denial of its being in their service was not . 
absolute ly binding and conclusive upon the jury, 
and we refer the Court to the dissenting opinion 
by Chancellor -vValker in IC roneclcer v. I-fall, 92 
N. J. L. 454, and the cases cited by hin1. 

\Ve re spectf ully suggest that the question to 
be determined by this jur y was, "vVhat was the 
genera l authority and power of this chauffeur 
over th is truck~'' We think the in1portant thing 
is not necessarily the particular route which he 
pursued in taking this truck from the place of 
business to the garage, but rather the fact that 
it is admitted that the truc k was confided to his 
care by the co-partnership to e-ventually la1Jd it 
in the garage. That the accident happened while 
he was st ill in the act of delivery. The route he 
took ( unless so unreasonable or improper as to 
raise an inference tha t he was on an independent 
mission), did not alter ihe fact that he was still 
in the service of his employer s. It was the 
route and manner he selected in iohich to per -
! orm his ditt ,l/. Is no t tl1c decisive fact,- the 
quest ion of th~e purpose of the t ri p-ra ther than 
its route -~ I-Ie was not limited to any particular 
street or route. Of course, if lie had deviated in 
an unrl:)asonable ·way, and gone a Jong distan ce 
off his route, there would he justification for 
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concludjng that he wa s not, while thus deviating, 
in the service of the co-partnership; but in the 
case sub judic e, he had only deviated, if at all, 

_one block (p. 48, I. 20) off hi s usual rou te. His 
home and the garage were within thre e blocks 
of each other (p. 52, I. 18), and both being over 
a mile fron1 the place of business, and it seems 
unreasonable to hold that when this tru ck was 
generally confided to hirn to be placed in the 
garage, ihat this chauffeur violated hjs duty be-
cause he did not go in the 1riost direct r oute pas-

. sible from the place of business or fro m his 
hom e to the garag e. 

The evidence, undisputed, warrants the infer-
ence that he had been- for a long time . in the 
habit of so using this truck night aft er night 
( see p. 17). :He evidently, instead of going 
straight to the garage from · the place of busi-
ness, would stop and get his supper at his home 

. and then take the truck to the garage. It was 

. open to the jury to so find, and that that fact 
was known to the employers. 

There were facts adduced which rnade it neces-
sary to subn1it this question of practice for the 
consideration of the jury, and if it was long per-
sisted in, as it does appear (p. 17), it was for 
the jury to say whether or not the co-partner ship 
was aware of such practice and acquiesced in it . 

The fact that he gave these four boys a ride 
seems to us to be wholly imn1aterial in view of 
the case of T enn ey v. V erdu n, 130 Atl. 369. The 
·pres ence of the boys did not cause the accid ent. 
The chauffeur's duty was to deliver the truck to 
the garage, and nowher e in the case is th ere any 
evidence to· show that he was in anywise lin1ited 
by his einployers eith er as to rou.te or t1im e in 
accomplishing delive ry. 

It does appear, without doubt, tliat in tb~ 
course of the delivery of the truck, still in 
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his pos~rnssion, and on the ·way t o the ga ra~e, this 
happening occur ro<l, and it was for: the Jur y ~o 
say whether or not it ha ppened while he was. in 
the servjce of the co-partnership. Not being 
limited as t o r out e to be pursued , it wa s r easo~-
able to say that hi s empl oyers left that to hi s 
discret ion and even if he took a bad rout e, never-
theless, a~ long as he wa s using ~hat _rout e for 
the purpose of the deliver y, we insist his _act wa s 
the act of tho emplo yer s. · 

We even go further and say th~t having been 
entru sted with the delivery of thi s _tr uck, even 
if he had been given specific in str uction s ~s to a 
route which he mu st follow, and he had violat~cl 
those instru ctions an d thu s caus ed in~ury to . th is 
plaint iff , the co-par tn er shi~ woul~ s: ill ~e ha ble 
unless it appeared tha t hi s devia t1011 w~s en-
tir ely for a purpo se wholly disconnected with the 
delivery of the tru ck. . . 

K litch v. B etz, 89 Law 348, and cited wit h 
app roval in l( roneclw r v. lla ll, 92 Law 460 
(E.&A.). 

The only theory upon which th e defendants 
seek to av~id this judgm ent is thi s : th e chauffeur 
beinrr entr uste d with th e delivery of this tru ck 
at : a-ararre and who had followed his irnual 

b b ' h" h d practi ce of gojng th at day first to . is . ome an 
getting his supper, afterwar ds, ,vhil e in the act 
of .delive ring the t ruck to it s pro per ~l~ce, went 
one block out of hi s way . rrhi s pro posit ion ~een1s 
so unr easonabl e tha t we r esp ectfull y submit the 
rulings of the cour t belm}i!, and th e judgment 
shoul<l be affirn1ed. 

Respectf ully subn1itted , 

ARTH UR lVL l(ARL , 
Att orn ey for Plai nt iffs -Appe llees. 

HARRY UNGE R, 
Of Coun sel with Pl ainti ffs -Appellees. 






