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~ew Jersey 

Court of Errors and Appeals 

Notice of Appeal 

(Filed, May 2d, .1914) 

HUDSON COUNTY CIRCUIT COURT 

MAx RuBINo,v, 
Plaintiff-Appellant, 

VS. 

PeBLIC SERVICE RAILWAY COM-
PANY, 

Defendant-Appellee. 

.Action at 
Law. 

Notice of 
Appeal. 

To Mes srs. Edwards & Smith, Attorneys for 
Defe ndant: 

10 

20 

Pu~ASE TAKE NOTICE, that the plaintiff appeals 
to the New Jersey Court of Errors & Appeals 
from the whole and every part of the judgment :30 
entered in this cause, on the following grounds : 

FrnsT : That the plaintiff was not contributorily 
negligent. 

HEco~n: That the Court should have refused to 
direct a verdict in favor of defendant and against 
the plain tiff. 

THIRD: That the questions raised at said trial 
were questjon s of fact solely for the jury. 40 
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J ndgnwnt Rcronl 

FouRTH: That the question of contributory 
negligern:e \\·as one for the jury. 

FIFTH: The following questions were over-
ruled: 

'' Q. Mr. Rubinow, from your observa-
tion, what was the most travelled course of 
pedestrians from the northerly side of 
South Street to the southerly side of South 
Street~'' 

SIXTH: The following questions vrnre admitted: 
'' Q. And then did you see the old gentle-

man there, the plaintiff~ 
'' Mr. Autenrieth: I object to that a. 

leading. 
'' Mr. Smith: I can ask her if she saw 

the man~ A. Yes.'' 
20 ROE, RUNYO:N" & AUTENRIE TH, 

30 

Attorneys for Plajntiff-A ppellant. 

Judgment Record 

HUDSON COUNTY CIRCUIT COURT 

MAX RUBINOW, 
Plaintiff, 

vs. 
PUBLIC SERVICE RAILWAY COM-

PANY, 

Defendant. 
------------ ----

Action at 
Law. 

The Public Service Railway Company, defend-
ant in this cause, was summoned to answer unto 
Max Rubjnow, the complainant therein, in an ac-

40 tion at law upon the following amended complaint. 
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Amended Complaint 

( Filed, December 17, 1913) 

The plaintiff, residing at #73 Parkhurst Street, 
in the City of Newark, County of Essex and State 
of X ew Jersey, says: 

1. That on or about the 7th 'day of December, 
1912, the said plaintiff was crossing Mulberry IO 
Street, in the City of Newark, aforesaid, at the 
corner formed by the said Mulberry Street and 
South Street, in said city. 

2. Tha t said defendant by its servants and 
agents was operating a trolley car along what is 
known as either Mulberry Street or Railroad Ave-
nue at or near the corner formed by said street 
and South Street, in said City of Newark, and 
while the said plaintiff was attempting to cross 
said South Street from the southerly to the north- 20 
erly side thereof, the said trolley car which was 
operated and managed by the defendant, through 
its servan ts and agents, came along said Mulberry 
Street or Railroad A venue in the rear of the said 
plaintiff, and without any warning or notice to 
the said plaintiff, the said defendant, through its 
servants and agents propelled the said trolley car 
against the plaintiff, and he was then and there 
thrown to the ground and greatly injured and 
damaged, in and about his arms, legs and head, 30 
and that he sustained a fracture of the hip on the 
right side, and he was othenvise severely cut, 
bruised and scratched by reason thereof, and has 
suffered and still does suffer great pain in and 
about his leg and hip, aforesaid. 

3. That by reason of the injuries sustained as 
aforesaid the plaintiff was confined to his bed for 
a long space of time, and has been and still is un-

40 
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Defendant's Ans ·wer 

able to perform his ordinary work and duti es, and 
has been prevented from transacting his lawful 
business, and ·will be unable in the future to trans -
act his lawful business in the same mann er and 
under the same conditions as prior to receiving 
the injuries aforesaid, and that the injuri es sus-
tained by the plaintiff are permanent, and the said 

10 plaintiff will never be cured thereof, but will in 
the future suffer great pain by reason th ereof. 

4. That by reason of the said accident the said 
plaintiff has necessarily expended large sums of 
money for doctors' bills and medicines in endeav-
oring to be cured of the said injuries, to wit: the 
sum of ONE THOUSAND DOLLARS, and will in the 
future be obliged to pay out large sums of money 
endeavoring to be cured and healed of th e injuries 
occasioned aforesaid. 

20 5. That the said plaintiff was injured and has 

30 

sustained damage in the premises in the sum of 
TEN THOUSAND DOLLARS. 

HAIGHT & AUTENRI ETH, 
Attorneys for Pl aintiff . 

The defendant answers as follows: 

Defend a nt 's An s wer 

( Filed, October 3-1, -1913) 

Defendant, a domestic corporation, answering 
the complaint herein, says: 

1. It admits that on December 7, 1913, plain tjff 
·was on Mulberry Street in the City of Newark. 

40 at or near the corner formed by said :Mulberry 
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Defendant's Answer 

Street and South Street in said city, but as to 
whether or not plaintiff was crossing the street 
at the time defendant leaves plaintiff to make 
proof thereof. 

2. Answering paragraph two (2) of said com-
plaint defendant admits that by its servant it was 
operatin g a trolley car along Mulberry Street, at 
or near the corner formed by the said Mulberry 10 
Street and South Street in the City of Newark. 
1t denies the rest of said paragraph. 

3. Defendant denies the matters set forth in 
paragr aphs three (3), four ( 4) and five (5) of 
.aid complaint. 

ror defense to said action, defendant says: 
] . Tha t plaintiff received no injury and suf-

f er~d no loss by reason of any neglect, default or 
rniPcornlnet on the part of defendant, or any of its 20 
i-;ervants. 

2. Tha t plaintiff received the injuries com-
plained of , if any, and the results complained of, 
if any, by re ason of his own negligence, either in 
whole or in part, in the following particulars: 

(a) Pla intiff endeavored to cross the tracks of 
defendan t in ~aid street without making reason-
able observation for his safety. 

(b) Tha t plaintiff attempted to cross the tracks 
of defenda nt in said street in front of an ap- 30 
preaching car, which he saw or knew to be ap-
proaching, when the same was so close to him as 
to make such cro sino- dangerous. 

(c) That plaintiff attempted to cross said 
tracks in fr ont of an approaching car, which he 
knew to be approaching, without heeding the 
warning given to him by the persons in charge of 
ai<l car. 40 
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Plain ti ff 's R<'Pl.\· 

(d) That plaintiff, while in said stre et, assume 
a position so close to the tracks of defendan t, with 
knowledge of the approach of said car, th at the 
said car in making a turn upon a curv e in the 
tracks extending from one street to the other, was 
strnck by the rear of said car as it roun ded the 
curve. 

10 ( e) That plaintiff assumed a position so close 

2Q 

30 

to the tracks of said defendant, ·with knowledge 
of the approach thereof, as to be struck by the 
overhang of said car as the same passed along. 

Eff\YARDS & SMITH, 
}\ ttorneys of Defendant. 

The plaintiff replied as follows: 

Plaintiff 's Reply 

( Fil ed, N m;e mbcr 3, 191 3) 

The plaintiff denies every allegation of the de-
fense set up in the answer. 

HAIGHT & AUTENR IETH, 
Attorneys for Plaintiff . 

This action was tried at the Decemb er term of 
the Hudson County Circuit Court on March 25, 
1914, before Hon. Luther A. Campbell, J udge, and 
a jury, in the presence of the couns el of the re-
spective parties. 

The plaintiff and the defendant hav ing put in 
their cases and the Court having grant ed the mo-

40 tion of the defendant for direction of verdict in 
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Rule for Judgment 

favor of the defendant and against the complain-
ant on the ground that contributory negligence 
was shown, and to that extent that it was not a 
questio n for the jury. 

WHE RE UPON, on the 28th day of March, 1914, 
defend ant entered the following rule for judg-
ment: 

R ule for Judgmen t 

( Filed, 3 / 28 /. 14) 

This cause coming on to be heard at the Decem-

10 

ber term of this Comt on March 25, 1914, before 
Hon. Luther A. Campbell, Judge and a jury in the 
presence of the counsel of the respective parties 20 
and the plaintiff and defendant having put in 
their cases and the Court having decided that the 
plaintiff was contributorily negligent, directed the 
jury to find in favor of the defendant and against 
the plai n tiff. 

And th e jury having retired come again into 
Court and say that they find in favor of the de-
f enclant and against the plaintiff. 

\Yherefore it is ordered that judgment final be 
entered in favor of the defendant and against the 30 
plajntiff with defendant's costs to be taxed. 

Rule actually entered March 28, 1914. On mo-
fo ~1 of Edwards & Smith, attorneys for defendant. 

The tes timony produced before said Court was 
as follows : 

40 
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Testimony 

The Plaintiff asks leave of the Court to amend 
Section Five of his amended complaint to read as 
follows: 

"5. That the said plaintiff was injured and has 
sustained damages in the premises in the sum of 
Fifteen Thousand Dollars.'' 

1 o The Court: I will permit such amendmen t. 

CHARLES HOPPER, sworn: 

:Mr. Autenreith: You admit, Mr. Smith, 
that Mr. Hopper is qualified as an en-
gineer f 

Mr. Smith: I admit he is an engineer, 
yes. 

Mr. Autenreith: Civil engineer and able 
20 to draw this map? 

Mr. Smith: I presume he may be able to 
draw it. 

DIRECT-EXAM! JATION by Mr. Aut enreith : 
Q. Mr. Hopper, did you go at any time to make 

a survey of the streets and trolley track s at the 
corner of New Jersey Railroad A venue and South 
Street in the City of Newark ? A. I did. 

Q. On what date? A. December 22, 1913. 
30 Q. I show you what purports to be such a sur-

vey and ask you whether that was mad e by you 1 
A. It was. 

Q. Did you actually take the measurem ent? A. 
I did. 

Q. Is this map that I show you made up by you 
pursuant to measurements taken by you ? A. Yes, 
sir; strictly according to measurements made on 

4o that day. 
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Charles Hopper-Cross 

Q. What date was that again? A. December 
22, 1913. 

Q. Doe8 that map represent the true location of 
the tro lley tracks and streets and crossings as of 
that time ? A. It does. 

Mr. Autenreith: I offer the map. 
Mr. Smith: I object. I want to examine 

him. 10 

CROSS-EXAMINATION by Mr. Smith: 
Q. Mr. Hopper, you made that in December, 

1913? A. Yes. 
Q. This accident happened, I believe, December 

17, 1912. You do not know the condition of the 
streets th ere in 1912, do you? A. No, sir. 

Q. Do not know the measurements of it in 1912? 
A. No, sir; except it is reasonable-

Q. I didn't ask you whether it is reasonable. 20 
You do not know, do you? A. No. 

Q. You do not know what position the tracks 
were in 1912? A. No. 

Q. You do not know the degree of curve that 
was there in 1912, in December? A. No, sir. 

Q. Know what you are presenting here is the 
condition of affairs as existed in December 22d, 
1913; is that right? A. Just as I stated a short 
time ago. 

A Juror: Is thi~ the curve around here 1 30 
Mr. Smith: He ·wants to know something. 
Mr. Autenreith: That will come in after 

you get the map in evidence. 
Q. Mr. Hopper, this distance of South Street, 

as you have it here, that is the distance of the 
treet between the curb to curb-39 feet and 5 

inches f A. Yes. 
Mr. Autenreith: Why don't you label the 

point on there ? 
40 
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Charles Ilopper-Cro8s 

Q. ls that the same from this point to thi s point, 
from the southwest corner of South Str eet and 
Railroad Avenue to the opposite side of South 
Street 1 What is the distance 1 A. Practic ally the 
same; it may be a tenth or two difference. Prac-
tically the same. 

Q. Do you show the crosswalks here 1 A. I do. 
1 o (~. There is no crosswalk from th e south side 

of South Street to the north side of South Street, 
is there 1 A . .Jo, sir. 

Q. The crosswalk from the southwest side of 
Mulberry Street or New Jersey Railroad Avenue 
to the southeast side, isn't it~ A. Yes. 

Q. You have shown a curve here from ew J er-
sey Railroad Avenue or :Mulberry Stree t going 
west on South Street 1 A. Yes. 

Q. There is a curve going from New Jerse y 
20 Railroad Avenue on Mulberry Street, east on 

South Street, is there not 1 A. Yes. 
Q. Then there is an almost straight tra ck with 

a slight turn going straight along Mulberr y Street 
or New Jersey Railroad Avenue this way (indi-
cating) 1 A. Yes, sir. 

Q. Now then right here, right below the north 
of South Street the single track that runs on Mul-
berry Street or New Jersey Railroad A venue 
turns into two tracks, doesn't it1 A. Yes- on New 

30 Jersey Railroad A venue- north of South Street, 
there are two tracks. 

Q. But some little distance back from the cor-
ner before it verges into two tracks 1 A. A short 
distance, about 25 feet northeast. 

Q. Can you tell me the distance between this 
track that runs along Mulberry Street at the in-
tersection, and the curve on the north side of Mul-

40 berry Street into South Street 1 
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Max Rubinow-Direct 

Mr. Autenreith: You do not mean Mul-
berry Street 1 You call it New Jersey Rail-
road Avenue; it is really Mulberry Street. 

A. It is ew Jersey Railroad A venue on the 
map. X ow if you will indicate the point where 
you want this. 

Q. Here (indicating). A. BetwP-en those two 
curves1 10 

Q. Ye . A. At the shortest point1 
Mr. Autenreith: vVhy don't you make a 

point 1 
Q. At the shortest point 1 A. Nine feet. 
Q. ·what is the distance between the curve go-

ing west on South Street to the curve coming from 
the north of New Jersey Railroad Avenue into 
South Street-taken there at what point of inter-
ection of the curve going south on Mulberry 

Stree t to the curve going into South Street from 20 
the south 1 This point of intersection here 1 A. 
About 13 feet. 

Mr. Autenreith: Do you still press your 
objection 1 

Mr. Smith: No, I will admit the map. I 
,: ill allow you to use the map. 

Mr. Autenreith: Will you admit the con-
ditions were the same 1 

Mr. Smith: I do not know that myself. 
Mr. Autenreith: All right. I offer the 30 

map in evidence. 
Map marked Exhibit P-1. 

... L\.X RUBINO-\V, sworn: 

Direct-examination by Mr. Autenreith: 
Q. Mr. Rubinow, you are the plaintiff in this 

suit, are you 1 A. Yes, sir. 40 
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Max Rubinow-Direct 

Q. ·where do you live? A. 73 Parkhurst St reet, 
Newark, New Jersey. 

Q. How long have you lived in Newark 1 A. 
About eighteen or nineteen years. 

Q. Do you recall on December 7th, 1912, meet-
ing with an accident with a trolley cad A. Yes, 
sir. 

10 Q. Where was that? A. It was-I am going over 
on this morning from this side of the street -

Q. Just generally-I will bring the map up to 
you. A. On the block from Parkhurst Street I am 
going with South Avenue-with Railroad Avenue 
to cross South Street. 

Q. "\¥here did the accident happen? A. The ac-
cident happened by South Street-on South 
Street. 

Q. South Street at the intersection of what other 
20 street? A. No; on South Street. 

Q. On South Street? A. On South Street . 
Q. That happened you say, on December 7, 

1912 t A. December 7, 1912, yes. 
Q. What time of the day was it t A. It was 

about 6 :30 in the morning. 
Q. You will have to speak a little louder. A. 

6 :30 in the morning. 
Q. ·where were you going "? A. I was going to 

the shop. 
30 Q. "\¥hose shop? A. To my son's shop. 

Q. Did you work there ? A. I ,vas workin g there 
for the last fifteen years. 

Q. Just refer to this map for a moment; in 
which direction were you coming before the ac-
cident 1 A. ·well, shall I get up 1 

Q. If you can stand up here. A. I was on this 
place here-

Q. The question is which direction were you 
40 coming 1 A. Here. Here is Parkhurst Street, 
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M:ax Rubinow-Direct 

here; then I come here or started here on this side, 
on Rail road A venue. 

Q. You were walking along Railroad A venue 1 
A. Walking along here from here-from there 
walked along Railroad Avenue there. 

Q. What street is west of South Street 1 A. 
West of South f 

Q. South,vest f A. Here is South Street and 1 o 
here goes Thomas Street, and then Parkhurst 
here. 

Q. That is one block 1 A. Another block 1s 
Parkhurs t. 

Q. That is the street you live on 1 A. Yes. 
Q. You had come down Parkhurst Street 1 A. I 

came down Parkhurst Street here, this way. 
Q. You came down Parkhurst Street to Rail-

road Avenue 1 A. Yes, sir. 
Q. ·what direction did you take along Railroad 20 

Avenue1 A. ·well, this way (indicating). 
Q. In a northeasterly direction 1 A. Yes. I 

I went thi s way. 
Q. Coming- A. Coming here. 
Q. Toward s South Street 1 A. Yes. That is 

the usual way I coming here to the shop. 
Q. In which direction does the shop lie 1 A. The 

8hop lays here and here. 
Q. Nort heasterly 1 A. Yes, sir. When I came 

here I looked out and hear the car-if there is no 30 
car, because sometimes the car-

Mr. Smith: I object, if the Court please, 
to the sometimes. 

The Court: Tell what you saw if any-
thing there. 

Q. ·when you came along the sidewalk on Rail-
road Avenue going towards South Street- A. 
Yes. 

Q. And got to the corner- A. Yes. 40 



14 

Max Rubinow-Direct 

Q. Just before you crossed South Street did you 
look for any cars? A. Yes, I <lid look, but there 
wa::; no car there. 

Q. "\Yhich way did you look 1 A. -well, turne d 
around and looked. There was no car th ere. 

Q. In Railroad A venue '? A. Yes. 
Q. \Vas there a car on Railroad A venu e? ,.\. 

10 No, there was not. 
Q. Did you look down South Street¥ A. Yes. 

\\~hen I started here for South Street, why, the 
South Street car was here, this way. 

Q. \Y ere there any cars on South Str eet 1 A. 
No, there was not. 

Q. Did you notice whether there was any cars 
on the other side of South Street? A. :N" o, I did 
not-I started here and going over here. 

Q. When you started at a point here-p oint A? 
20 (:Marking on the map.) A. Yes; I went to thi. 

corner. 
Q. Going to B? (Marking on tlie map.) ,.\. 

Ye . rrhen I started. here, this ·wa>·, arnl tlH1ll 

when I came in the rni(ldle of the "·ay here 1 ~C'Pll 

a car come here from M ulherrr Street to go thi~ 
\\·a~· out on South. 

Q. What kind of a car was that 1 A. :Mulberry 
Street. 

Q. Coming- A. She is coming. She wa s here in 
30 this place. She was coming. 

Q. "\Vhere was she when you first saw her? A. 
rrhen I go out on this place. 

Q. Here1 A. Yes. 
Q. The point I mark 1 

The Court: Mark it C. 
Q. The Mulberry Street car was at C7 (:~lark-

ing map.) A. Yes. 
The Court: Let him mark it, where he 

40 . was when he saw the car. 
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:Max Rubinow-Direct 

A. I can not tell this. 
Q. \Yhere were you in this part of the street~ 

A. In this part. 
Q. When you saw the :Mulberry Street car 1 A. 

In this part. 
Q. About the middle~ A. Yes, about the mid-

dle, yes. 
The Court: Mark it. 1 o 

• Q. I will mark it D. You w,.ere about point D 
or the middle of the street, between the trolley 
track and the curve~ A. Yes, sir. 

Q. When you saw the Mulberry Street cad A. 
Then I didn't-I ,vent to walk, because the car is 
coming here out-Mulberry Street car is coming 
here out on South Street. 

Q. Was it coming on this curve~ A. Yes, she 
is coming on this, but she was here this places. 

Q. When you saw it~ A. ·when I saw it. 20 
Q. Was it moving or standing still~ A. No, she 

was going. 
Q. When you saw it first? A. Yes. 
Q. She was coming around this curve that I 

mark E ; is that right~ A. Yes. 
Q. Going around that curve~ A. She was go-

ing around here. I saw her this place, and then I 
started to go this way to let room for the car. 

Q. You walked~ A. I started a little bit-a 
little east more, because I know the car will go to 30 
here, and I walked a little more east and then 
comes-

Q. J ust a minute~ You walked a little more 
east? A. Yes. 

Q. "\Vhich direction were you intending to go~ 
A. Well, I was intending-here this way and go 
up here. 

Q. You were trying to get on the sidewalk on 
the other side~ A. Yes, on the other side. 

40 
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Max Rubinow-Direct 

Q. Now, did the Mulberry Street car go around 
that curve, start around that curve while you were 
corning across 1 

Mr. Smith: Yes, started coming-
The Court: It is leading, of course. 
Mr. Autenreith: I am under a little bit 

of difficulty on these points. 
lo Q. Just go back, Mr. Rubinow. 

The Court: You ought not to lead, of 
course, especially in the present circum-
stances, because this narration you are get-
ting is important. 

Mr. Autenreith: It is not my intention 
to lead. I want to get it out so the jury can 
understand it as well as the rest of us. 

Q. Just go back, Mr. Rubinow, to the point or 
to the time when you first saw the Mulberry Street 

20 cad A. Yes. 
Q. \'\That did you do 1 A. I started to go a little 

more east, here, and let the car-at once I feel it 
knock me down, hit me and knock me down, and I 
turned around and see what was the matter, I 
didn't know-I saw a car pass me here, the Ber-
gen Street car. 

Q. The Bergen Street car had passed you? A. 
Yes. 

Q. Where were you 1 A. I was going this way . 
.30 Q. Just a minute. About where were you when 

the Bergen Street car struck you 1 A. Well, I was 
about five or six feet-five feet, I am not sure, five 
or six feet from here. 

Q. Point out on the map here as near as you 
can 1 A. Well, here. 

Q. About here. That will be F, (marking 
map). A. About five feet from it. 

40 Q. Five feet from what 1 A. From here. 
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Q. From the curve of the Bergen Street car 1 
A. Yes. 

Q. Into South Street 1 
Mr. Smith: The edge of it. There is the 

curve there. 
A. There is one only. 
Q. Well, the southeasterly curve, the curve he 

indicates on the map, the curve marked 2. Now 10 
when you came to the corner at A, Mr. Rubinow, 
did you look back to see whether a car was coming 
up that stree t 1 A. Yes. 

Mr. Smith: I object to it as leading. 
Q. Or didn't you 1 A. Yes, I did. 
Q. What did you see 1 

Mr. Smith: I object to the question as 
leading . 

A. There was no cars there. 
Mr. Smith: All right. 

Q. How far does this trolley track continue 
down Railroa d Avenue in a southerly direction 
from f'.~outh Street 1 A. What do you mean 1 

<~. Where does the Bergen Street ear ('• nne 
from before it goes into Railroad Avenue 1 A. 
One little block from Thomas Street. 

20 

Q. Then it came up Thoma _s Street 1 A. She 
goes through Thomas Street, so, one block here, 
and then she turns on here, on this (indicating). 

The Court: The witness understands 30 
what is meant by that 1 

Mr. Smith: The car comes east from 
Broad Street on Thomas Street. 

The Court: Thomas Street is the first 
street to the west of South, parallel 1 

A. South of South Street. 
Mr. Smith: The car comes down this way 

and turns up here. 
A. One little block. 

40 
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The Court: How far, if he know,·, i~ 
Thomas Street south of South Str eet. Do 
you knowr . 

A. A little block, small block. 
Q. How many feet, if you know f A. I can't 

tell; about eighty feet-eighty or ninety feet. 
Q. Yon can not tell just about that! A. X o; 

1 o here is Thomas Street here. 
Q. Just before you were hit did you hear any 

Jell on the Bergen Street line f A. o, sir . 
Q. ·was there any bell rung¥ A. No, sir, there 

,vas not. 
Q. Were you listening1 A. It was not . 
Q. I say were you listening1 A. Cert ainly. 
Q. Do you know ·what happened to tha t Bergen 

Street car after it hit you 1 A. She goes-s he 
·.vent on-she did not stop. 

20 Q. Which way did it go, which dir ection'. A. 
This way, east. 

Q. East along South Street 1 A. Along South 
'Street, yes. 

Q. Just calling your atention to the map again, 
Mr. Rubinow, are there any crosswalk s from tl1" 

southerly side of South Street to the north erly 
side of South Street at points A and B and C? A. 
No, there is not. 

Q. ,¥11en you left the sidewalk of Rail road .A.ve-
30 nue at the point A, what kind of a dir ection <lid 

you take to the other side 1 A. Well, acr oss. 
Q. Straight across or how1 A. Strai ght across. 
Q. To the sidewalk B 1 A. To the sidewalk. 
Q. On the other side, the continuatio n? A. Ye . 
Q. Now you say, Mr. Rubinow, you have been 

working for the Rubinow Edge Tool W ol'.ks? A. 
Yes. 

Q. For fifteen years 1 A. Nineteen years . 
40 
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Q. How long had you been travelling along that 
route? A. Why, travelling-I am only four years, 
because I lived-

Q. J?our years? A. I lived in this place for four 
years. 

Q. Was the route you took this morning on 
December 7th any different from the way you had 
usually gone 1 A. Oh, no, no; for the last eighteen 10 
years I remember it was all the same, for the 
last twenty years maybe, or nineteen years, when 
I am working-I used to work on the other side, 
but I used to walk on South Street all the time. 

Q. Always walked oYer that same direction 1 A. 
Yes. 

The Court: What does he mean f 
Q. Fr om A to Bf 

The Court: From the corner A towards 
the corner Bf 20 

A. I used to walk through South Street for four 
years. 

'Ih e Court: I am asking-
.A. Before the four years? 
Q. You did not live in the same neighborhood 1 

A. No. 
Q. You said you had been coming in this direc-

tion for four years. Did you take this route that 
you have ju st now descr~bed as a regular thing1 
A. Yes. 

Q. Came along that way to the work, in going 
to the shop? A. Yes. 

Q. How many times a day would you go over 
that route? A. Well, four times-two times there 
and two times back. 

Q. Diel you go home for lunch 1 A. Yes, at 
twelve. 

Q .... \.s a usual thing you would take that route 
in the same manner that you-

30 

40 



20 

Max Rubinow-Direct 

Mr. Smith: I object. 
A. The same. 

Mr. Autenreith: I will withdraw it. 
Mr. Smith: I move to strilke it out. 
The Court: It may -be strickened out. 

Q. Can you state how other people cros sed that 
same crossing1 

10 Mr. Smith: I object. 

20 

Q. During the time that you have gone byf 
Mr. Smith: I object to it as irr elevant 

and inco,ropetent. 
Q. From your observation 7 

Mr. Smith: I object. 
The Court: I do not see that it is of any 

value, what other people do. 
Mr. Autenreith: I will withd raw the 

question. 
Q. Mr. Rubinow, from your observat ion, what 

was the most travelled course of pedest rians from 
the northerly side of South Street to the southerly 
side of South Street°? 

. Mr. Smith: ObjBcted to as irr elevant, in-
competent and immaterial. 

T1he Court: I will sustain the objection. 
Q. Mr. Rubinow, after you were stru ck by the 

iar what happened to you 7 A. Well, when I-
Q. Speak up now and tell the jury about it, A. 

30 Well, when i was fall down I tried to get up my-
self; I didn't know what it was, I tri ed to get up 
myself, but I couldn't. Then I was looking 
around-mayibe will find somebody, but at first I 
couldn't see anybody there around, no men, and 
then in a minute like I saw a man coming on the 
sidewalk and I called him. 

40 

Q. What sidewalk 7 A. On that sidewalk there, 
the drug store. 

Q. The other side 1 A. On the B. 
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Q. At B? A. Yes ; and he come, and then comes 
poor man, and then they lift me out. 
Q. Where did they take you? A. They lift me 

out and they try I should walk, and they !kept me 
under the arms, but I couldn't make a step, and 
then he comes around the hand and they bring 
me in the station, and then came a policeman there 
when I was by the station. 1 O 

Q. The policeman came when? A. When they 
wa._ carrying me to the station. 

Q. "\rhere were you when he came up? A. Well-
Q. "\Yhen the policeman came up where were 

you, in the station or just going in? A. I was by 
the tation, by the station, and then the police-
man telephone d for an omnibus, and they ·bring 
me to my son, to the doctor, and I asked him to bring me to the doctor. 20 

Q. Your son is- A. I have a son, a doctor. 
Q. Your son is a doctor? A. Yes, and they 

bring me there and I want to see what is the mat-ter with me. 
Q. You finally arrived at your son's house 1 A. Ye. 
Q. Were you able to walk from the point l? 

where you were knocked down, to the station? A. 
I could not make a step, not a step-all legs just 
a a stick of wood; I could not move. 30 

Q. '\Vhat time of day was this? A. What time? 
Maybe it was a half an hour later, or about 7 
o'clock, until they came there the omnibus, they aid. 

Q. What was the condition as to light and dark? 
.. \. Oh, it was light-it was not light exactly as 
the day time, but it was light enough. 

Q. w· ere the street lights ]it, do you know? A . 
.. 0. 40 
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Q. They were not f A. o. 
(~. X ow, after you got to your son's house-

you might t ell me where that is? A. On High 
Street, N e-wa1~k, 602. 

Q. How were you taken there? A. Well. I was 
taken with the wagon there, with the omnibus. 

Q. The ambulance? A. Ambulance. 
10 Q. Di.cl you subsequently ha-ve doctor s to come 

in to treat you? A. Well, my son looked , and he 
say s, '' It is broken," broken hip, and then he 
said-

Mr. Smith: I object. 
A. And then he sent for other doctor s. 
Q. Never mind 1 Did any other doct ors come? 

A. Yes, then the other two doctors came. 
Q. Who were they f A. Had Mr. Ascher and 

Morrison in N e,vark. 
20 Q. Did you ha Ye other doctors aft erwards? A. 

Then after they said they would like to have-
Q. Never mind. Did you have any doctor! A. 

Yes. After a day they sent for a doctor, for a 
specialist, to New York. 

Q. Did he come there 1 A. Then he came, yes. 
Q. Who was he1 A. Dr. Myer. 
Q. Do you know his first name 1 A. I don't 

know his nrst name. 
Q. How long were you laid up in your son\; 

30 house ? A. I was in my son's hou se eight week;, 
just eight wee\ks I was in bed. 

Q. You were where 1 A. I was in bed eight 
weeks. 

Q. How long were you in bed alto gether with 
this injury ~ A. Well, then they took me down 
with the ambulance home, and I was eight or nine 
weeks there in a chair sitting, I could not move 
nothing, and then after this they start ed to try on 

40 crutches, I used to start home, in th e house. 
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(J. To walk on crutche 1 A. To walk on two 
rrnkhe , yes- pain certainly. 

Q. Now, Mr. Rubinow, did you suffer any pain 
with this injury? A. Oh, my; I O'Ot pain every day, 
everv moment; I can not sleep. 

<J,. Do you uffer any pain now ? A. I can't 
slC'ep any nights . I don't sleep, not an hour in the 
night time . If I lay down I sleep about a .half 1 O 
hour, the n I ,vake up with pain. I must sit down 
I can not lie clown. 

Q. Does it affect you any differently in bad 
weather? A. Oh, certa:inly, it changes-some-
times a little, not so much pain, but sometimes it 
is terrible . I can not walk, not two blocks, and I 
get the pa in in it. 

Q. Before this accident, Mr. Rubinow, while 
you were working in the machine shop- A. I was 
uperinte ndent in the shop. 20 
Q. How did you feel as regards your health? 

.. i. Oh, I was strong man. 
(J, How many hour a day did you work? A. I 

m1~ working- I opened the shop and I locked the 
hop. I came to the shop a1bout 7 o'clock, ten 

minutes before, because 7 o'clock started work, 
and I wa th e supE;lrintendent, I had to O'et out the 
work and have to look over the work. I use to 
come all the time :myself quarter to seven to the 
'hop. The work is to half-past five, and I used to 30 
lock the shop 6 o'clock. 

Q. Work from seven tiJI six ? A. From seven rntil six. 
Q. You , ay ¥OU were strong before this? A. I 

wa very stro ng, yes. 
Q. l~Yer mis s a day's worik because of sickness? 

.. \.. No, ir; I can tell you I was never sick. 
Q. You had 1been working there how long? A. 

I was working there in the shop from 1899. 
40 
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Q. How old were you, Mr. Rubinow, when this 
accident happened 1 A. 1Sixty-six. 

Q. Sixty-six, and how old are you now ? A. 
Sixty-seven. 

Q. Do you still have treatment for this 1 A. Eh. 
Q. Do you still have treatment for this injuryf 

A;. Now? 
JO Q. Yes. A. No, it is no use. 

Q. Can not have any more treatmenU A. I can 
not help it. 

Q. Are you able to walk without crutch es f A. 
I would be glad to work with crutches. 

Q. Are you able to walk without crutch es? A. 
I can not work. 

Q. W a]k, I said. A. I can not walk without 
crutches. 

Q. Do.es it pain you to walk1 
20 Mr. Smith: I object. 

A. Yes. 
Mr. Smith: I object to it as leading . We 

might as well have Mr. Autenreith on the 
stand. 

Q. Now, Mr. Rubinow, tell us how your leg feels 
when you walk 1 A. Then when I start to wal'k I 
feel is here in tFie hip a pain, and the knee. 

Q·. In the hip and in the knee. It was not hurt 
in the knee, 1but it pulls me-it pulls everything, 

30 even here in the knee it pulls, and I can not-when 
I am walking two blocks on the crutches then I 
must stop. Sometimes I get so I have to go to 
the wall and stay on the wall for half an hour and 
wait. • 

Q. How far are you aible to walk at a time? A. 
Two or three blocks I walking with pain. 

·Q. Pain all the time? A. All the time. 
Q. Before this accident, Mr. Rubinow, how 

40 
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much were you earning with the Ru1binow Edge 
Tool "\,Yorks ? A. I used to get from-this five 
vear I used to get forty dollars a week. 
· Q. F ive years? A. The last five years, before 1912. 

Q. Before the accident? A. Yes. 
Q. Fo rty dollars a week ? A. Forty dollars a week. 
Q. Since the accident have you been a'ble to 

work at all ? A. I did not work at all. I started-
it was as I told you-I was eight weeks there and 
then the eight weeks was home and then I started 
to go out. In the end of June I thought maybe I 
will be able to ·walk out something in the shop. I 
wa Yery lonely sitting hoine and I t~ied, but it 
begin. to pain so terribly ao-ain-I used to try 
omthing to do-I went a day and the doctor ach i e(1 me I should not work, I shall go-

Mr. Smith: I object . . 
Q .... T eYer mind what the doctor said. I will 

withdraw that. Did you do the same :kind of work 
that you done before the accident? A. I don't do anything . 

(J. These four weeks that you spoke of when 
you spoke of when you went back? A. No. I 
tried-at the end of June I want to try. 

Q. Oh, you want to try~ A. I tried a day and I couldn' t do it. 
Q. Could not. Did you go back and try to do 

any kind of work at all? A. No, I went to tbe 
doctor and he sent me to the seashore to help to 0 et baths, ocean ,baths, warm baths, and then I came home the 1st of September. 

Q. How long did you stay there then? How long 
dill )'ou tryl A. A couple of days I tried, one day 
a couple of hours and the other day a couple of hour . 

20 

30 

40 
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Q. ,Yhat kind of vmrk A. That is work. To 
exnmine the edges and give out to everybody in 
the sbop; go upstairs to the stockroom and every-
thing, but I can not-

Q. Can not do it? A. Can not do it. 
Q. Are you ·wo1~king now ? A. No, sir. 
Q. Doing nothing. Did you pay any money to 

10 Dr. Myer at the time he attended you ? A. Ye ; 
one hundred and fifty dollars for the visit. 

Q. One hundred and fifty dollars for what? A. 
A visit. 

Q. How many times did he come f A. He wa 
only one time. 

Q. Pay any money to the other doctor~ .. L 
Yes, Dr. Myer and Dr.-Drr. what you call it-
Asher and Dr. Morrison, paid seventy-fi ve dollars 
each. 

20 Q. Seventy-five dollars each to Morrison and 
to Ascher 1 A. Yes. 

Q. What did Myer ·do at the time he came?A. 
The doctors consult him. 

Q. Did Morrison treat you? A. Morr ison treat 
me too-all the eight weeks I was in my son' 
house. 

Q. How long did Ascher treat you ? A. Same 
time. 

Q. Both coming together 1 A. Both coming to-
30 gether. 

Q. Did you pay any other moneys out at that 
time? A. We11, certainly, I lrnd eight weeks, I 
had a nurse. 

Q. How much did you pay hed A. I paid her 
twenty-five dollars a week and besides for board 
what I paid to my son. 

Q. How much did you pay your son for board ! 
A. Son for board I paid one hundr ed and forty 

40 do1lars for eight weeks, for both of us. 
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(J. Have you paid any other moneys out for 
other purposes ? A. Yes. 

(J. For what? A. After the eig·ht weeks when I 
<'ame home the doctors told me to take massage. 

<J. Ia age? A. Yes; and I had a ·woman_ too, 
and I paid her twenty-five dollars. 

Q. How often? A. And she came every day 
ei O ht weeks. IO 

(J. '11wenty-fri·e dollars how often? A. Twenty-
firn dollars a ·week. 

(). How long did she massage? A. For . eight 
week . • 

Q. Did you pay out any other moneys? A. Eh? 
Q. For medicines or anything of that kind 1 A. 

It wa from medicines-it was for a rubiber mat-
tre ·s that the doctor-all the things, I don't 'know 
what it was; it was every day something, but I 
remember a hundred and fifty dollars. 20 

Q. 1\ibout a hundred and fifty dollars 1 A. Yes. 
(J. P ay anything for crutches? A. vVell, cer-

tainly I paid for crutches, seven dollars for the 
~econcl pair. I paid one pair seven dollars and 
then I paid the other one, broken. 

Q. How much altogethed A. Fourteen dollars. 
(l. You say you broke the first one 1 A. Yes. 
Q. You have testified, Mr. Rwbinow, that you 

till suffe r pain. Just tell the jury how you feel 
in healt h generally? A. Well, I feel very bad. 30 

Q. As compared with how you felt before the 
a<.!cident ? A. Before the accident I was very 
d1ong . I can show that-I can prove that I used 
to do the work of two or three people every day, 
and I was a strong man. 

Q. How do you feel now? How is your state 
of healt h ~ A. Now is nothing-I can't do any-
thing. If I stay a quarter of an hour on the 
crutches then I can not-terrible pain . When I sit 

40 
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down for a quarter of an hour or a half an hour 
then begins me here the pain. (indicatin g.) In 
the flesh here. 

Q·. Outside of the pain in your leg how is your 
general state of health 1 How do you feel ? A. I 
feel not bad, but I can not work. I am too weak. 

10 CROS,S-EXAMINA 'TION by Mr. Smith: 
·Q. Mr. Rubinow, you live, you said, on Park-

hurst Street 1 A. Yes. 
Q. That is two blo~ks south of South Street, is 

it1 A. Yes. 
Q. And the cars come down Thoma s Street 

from Broad Street, don't they1 A. Yes. 
Q. They come east on Thomas? A. Yes, sir. 
Q. And turn into New Jersey Railroad Avenue¥ 

A. Yes. 
20 Q. The Bergen Street cars 1 A. Yes. 

Q. Then they come down and turn east on 
South StreeU A. Yes. 

Q. And the Mulberry Street cars run fr om Mul-
berry Street north 1 A. Yes. 

Q. Then turn west on ,South Street ? A. West 
on South Street. 

Q. Is that righU A. That is right. 
Q. On this day, as I understand you, you came 

down Parkhurst Street into Railroad Avenue1 A. 
30 Yes. 

Q. And you walked north 1 A. Yes. 
Q. On the west side 1 A. Yes. 
Q. Is that right 1 A. Yes. 
Q. Now when you started to go across you 

started from the saloon corner to th e easterly 
side, didn't you 1 A. No, sir I started th ere. 

Q. Didn't you start to the easterl y side 1 A. 
40 What fod 
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Q. Well, I didn't ask you that. A. No, I did 
not. 

Q. Did you tell your lawyers how this accident 
happened and what you were doingf A. Who1 

Q. Your lawyers f A. Certainly I did. 
Q. Which one did you tell, Mr. Autenreith f A. 

Yes, Mr. Autenreith. 
Q. Tell him how it happened f A. Yes. 10 
Q. When? A. When I engaged him. 
Q. When you first engaged him? A. Yes. 
Q. That is the way you told him f A. Yes. 
Q. So when you told him how the accident hap-

pened the first time you engaged him, you said 
that "the car, trolley car, came to a stop near 
the corner formed by Mulberry Street and South 
Street,'' didn't you 1 There is a car that stopped 
bere at this switch, wasn't there, corning north on 
New Jersey A venue f A. Yes. 20 

Q. And it stopped there at that switc.h 1 A. 
This car? 

Q. Did you not tell Mr. Autenreith that a car 
was coming north on New Jersey A venue and it 
stopped at the corner of New Jersey Avenue and 

outh StreeU A. No, sir. 
Q. Did not tell him that? A. No, sir; there was 

a mistake. 
Q. Didn't you tell him at that time that then, 

after it was stopped- A. Yes. 30 
Q. -you started across the street, to cross 

Mulberry Street from the west to the east, didn't 
you? A. This is not MuJiberry Street. 

Q. They call that MuLberry 1 A . .r o, sir. 
Q. Or New Jersey Avenue? A. No, sir; it is 

not Mulberry Street. 
Q. ·whore is Mul1herry StreeU A. There is Mul-

berry Street. 40 
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(r Uver here ? A. Yes. 
(J. 'j hen did you tart to cross from thi corner 

to this corner? A . .i: o, sir; to that corner. 
Q. -when you reached the corner of South 

Ntreet and Mulberry Street you started aero 
from the west to the east? A. No, sir. 

Q. Dicln 't you tell him that 1 A. o, ir, I did 
IO not. 

(J. You clicl not tell him that? A. No, ir, I cfol 
not. 

Q. Then didn't you tell him that whil e this car 
,ms standing- A. Yes. 

Q. -at the corner, and while you were walk-
ing across from the west to the east- A. Yes. 

Q. -the car started up f A. No. 
Q. Did you tell him that~ A. I did not. 
Q. And the rear of the car in swinging around 

20 the corner, struck you. Did you tell him that? A. 
Yes, I told him that the car-

Q. Told him that1 A. That the car -
Mr. Autenreith: Let him finish. You 

said the rear end of it. 
Q. Didn't you tell him the rear encl struck you? 

A. o; I said the car struck me. I don't know 
lio,Y they struck me. 

Q. The trolley car in turning the corner struck 
you; is that what you said 1 A. Yes. 

30 Q. Which part of it struck you, do you know? 
A. I don't know. How can I know ? 

Q. Didn't you telU A. No; it was in the back. 
Q. You had not seen that car at all, clicl you? A . 

... To, sir; I did not. 
Q. Sure of that~ A. Sure. 
Q. You did not hear it "? A. No, sir. 
Q. You did not know it was there 1 A . .i_To, sir. 
Q. Do you remember-is that your sig1rnture? 

40 (Handing witness a paper.) A. Yes, sir. 
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Q. l s that your signature? A. Yes. 
(J. I s that the signature of your son 1? A. I don't 

know, my son-
Q. '' Samu el Rubinow, M. D. ,? '' A. Yes. 
Q. fa that the signature of your son, Samuel 

Ruhinow, M. D.? A. Yes. 
Q. Remember making that statement, don't 

you, to a man by the name of Schnadel, in the 1 O 
house of your son? A. Yes, I remember making 
the sta tement. 

Q. Your son was present? A. No; my son was 
not pres ent. My son was there when I signed it. 

Q. Your son was there when you sigend it? A. 
Yes. 

Q. Diel you read it? A. No, sir. 
Q. Did your son read it¥ A. No, sir. 
Q. Your son signed it? A. I don't know. I can 

not tell for my son, but I can tell for me. 20 
Q. Yet your son signed it? A. I don't know. I 

can not tell for my son, but I can ten for me. 
Q. You did not read itf A. No. Let me tell you 

how it was. 
(J. "\Yas it read to you? A. Yes, he read it. 
Q. Who read it¥ A. Mr. SchnaJble. 
Q. Was your son there when he read it? A . .No, 

11'. 

Q. He was not there when he read it? A. No, 
sir; he came down when he gave me to sign. 30 

Q. Then your son came down? A. Yes, sir. 
Q. And your son signed it 1 A. Yes. 
Q. And you signed it 1 A. Yes. 
Q. At th at time didn't you say this: "On Sat-

urday morn ing, December 7, 1912, about 6 :15 
a. m., I was walking north on New Jersey Rail-
road Avenue, on the west side, and was on my way 
to my business at 35 Vesey Street, and was alone; 40 
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when I reached South Street I steppAd from the 
west curb opposite the saloon, and as I was walk-
ing slowly intending to cross South Street tracks, 
and was between the tracks and curve I heard 
this car coming behind me, and I thought it was 
a Mulberrry Street car going north, but I did not 
look back, and sl0wed down to let the car pass me 

lo and I then would cross over behind it; as the 
car passed me it turned around the curve and 
turned out to be a Bergen Street car and the rear 
swing of the car struck my right side and I was 
knocked down. I was dazed for the time heing 
and can not say if the conductor saw me, or the 
motorman saw me, and I can not say what the car 
number was. The next Mulberry Street south-
bound car that came along stopped after the 
motorman saw me and got off and a policeman 

20 named Weber also a;ppeared in the meantime as 
well as some people from the sidewalk, and I 
was assisted into the rai1road station, and in 
about half an hour the police ambulance came and 
took me to my son's home on High Street 
I do not know the motorman of the Mulberry 
Street car. I do not know his name. There was no 
bell rung by the motorman on this car which was 
running about the same as usual.'' Did you tell 
him that 1 A. No, sir, I can't tell you-

:30 Q. Didn't you tell him that? A. No, sir. Let 
me tell you what I told him. 

Q. I asked you did you tell him that? A. :No, 
sir. I told him that it is not right, this (indicat-
ing paper.) 

Q. Oh, you told him that it is not rightf A. It 
is not right. 

Q. This paper then is not right? A. No. 
Q. But it ,bears your signature? A. Yes; it i 

40 my signature 1 A. Yes, it is my signature. 
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Q. It bears your son's signature f A. Yes. I 
can tell you how it was. 

Q. You will get plenty of time to change it, I 
think. A. All right. 

Q. Did your son read this at all f A. I can not 
tell what the son-it was such a condition that I 
conldn 't tell anything. 

Q. Diel your son- 10 
l\fr. Autenreith: I object to his inter-

rupting the answers. 
The Court: Ask the question again. 
( Question repeated.) 

A. No, sir, I can't tel] you, because it was in 
bad condition. 

Mr. Smith: I ask that the last be stricken 
out, if the Court please. 
· :Mr. Autenreith: I think it is fair. 

The Court: He says no, the son did not 20 
read it. 

(Papers marked A and B for i_dentifica-
tion.) 

(J. .As I understand you, you say now you were 
walking from the saloon corner which is the south-
,rest corner to the drug store corner, which is the 
northeast corner? A. Yes. 

Q. Northe ast corner f Then you got in the posi-
tion marked Ff A. Yes, marked D. 

(J. You saw a car coming south on Mulberry 30 
Str(,ct, as you call it 1 A. Yes. 

Q. It was at the corner of Mulberry Street and 
'outh Street? A. Yes. 

Q. ,Yas it? A. Yes. 
Q. It was still on Mulberry Street, is that right 1 

.\. Tt was running. 
<J. W,.aR it running? A. Yes. 
Q. And coming around the curve f A. Yes. 

40 



3± 

~fax Rubinow-Cross 

Q. T1ien you walked a little toward -- A. Ye•. 
(. -the street here? A. Yes. 
Q. Diel not look behind, did you? A. :No, sir. 
Q. Did you see any car behind? A. No, sir. · 
Q. At am A. No, sir. 
Q. Then as you were walking this way in a 

southeasterly direction- A. No. 
1 O Q. Southeasterly direction? A. To; east direc-

tion, to the corner. 
Q. You ,vere coming from D to F 1 A. A little 

more east. 
Q. From F? A. Yes. 
Q. You were ·walking there f A. Yes. 
Q. You say a car came around the corner? A. 

Yes. 
Q. And hit you? A. Yes. 
Q. You don't know what part of that hit you, 

20 do you f A. I do not know. 
Q. Didn't know there was any car there? .A. 

No, sir. 
Q. Sure of that 1 A. Sure. 
Q. ow there is a switch right at the south 

corner of South Street and Railroad Avenue, isn't 
there1 A. A what1 

Q. A switch 1 A. Yes. 
Q. And the point is toward the south, isn't it, 

the point of the switch? A. Yes. 
30 Q. Is that right 1 The point of the switch is 

toward the south? A. Yes, but they don't switch 

40 

there. 
Q. I didn't ask you a:bout the switch. I asked 

you if the point of the switch was south? A. Ye • 
Q. Where did you say your place of busines 

was? A. In Vesey Street. 
Q. That is east of the railroad 1 A. Yes. 
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(J. There is a street which is right the other 
~ide of the trestle, isn't there, of the embankment~ 
... \.. Yes. 

Q. A street that runs down~ A. Yes. 
Q. \Vhat is the name of thaU A. Vesey Street. 
Q. Is that right~ A. Vesey. 
Q. "\Yhat is the name of the street that runs 

paralle l with New Jersey Avenue! A. That is 10 
:ilulberry Street-call it Mulberry-parallel ·with 
... Tew J·ersey Avenue. 

Q. The embankment was made right in the 
center of the street, wasn't it f A. Yes. 

Q. The trains run up along the embankment~ 
A. Yes. 

Q. And the embankment divides the street 1 A. 
Yes. 

Q. Didn't you go from the west side~ A. Yes. 
Q. Wait a minute. Didn't you go from the west 20 

side of New Jersey Avenue, as a rule~ A. Yes. 
Q. Down South Street and then turn up the 

other side? A. No, sir, no, never, because it is 
twice so long. 

(J. 1t is twice as longf A. Yes. Never. 
Q. Twice as long~ A. Yes. 
Q. The other sides is parallel, the other side of 

the embankment 1 No, there is no street there 
back. 

Q. There is no street there 1 A. There is no 30 
, treet there , because another street goes through 
there. It is twice so long. 

Q. Isn't there a street just on the other side 
of the embankment that runs parallel with the 
embankment1 A. No, sir. 

Q. There is not~ A. There is. Yes. I am go-
ing always this way. 

Q. You always go that way1 A. Yes. 40 
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Q. Your factory is down here on Vesey Street! 
It is the other side of the embankment? A. Yes, 
on the other side. 

Q. East of the embankment? A. More than a 
li]ock. 

Q. Do you say, Mr. Rubinow, when you were 
knocked do-wn there was nobody presenU A .... To-

10 body. 
Q. Nobody around there at all? A. N obocly wa, 

there. I was looking around and I tried to get up 
first myself, because I didn't know that it so pain 
that I couldn't, and I tried, and I couldn't stand 
up, and then I was looking there, looking a minute 
or two, and no body was there, and then I see the 
people there coming. 

Q. Oh, when you were first knocked down, and 
the first time you were on the street you looked 

20 around and there was no body around the street 
at all. A. Well, when I fall downf 

Q. Yes. A . .1. o, sir; nobody in the street at all. 
Q. You say a policeman did come to you? A. 

A policeman came afterwards. 
Q. He came to you, didn't he f A. After. 
Q . ..All right, after, but he got there? A. Ye , 

he was there when they carry me out-
Q. "\Vho was that policeman, W ebed A. I don't 

know his name. 
30 Q. You say that in your expenses there, that 

you paid to your son one hundred and forty dol-
lars for your 1board 1 A. One hundred and forty or 
fifty, I don't remember. 

Q. Did you pay that to your son? A. Cer-
tainly, I did. 

Q. You paid him for your board while you 
stayed at his house? A. Yes, sir. 

Q. He has a house~ A. No, he hasn't, hut he 

40 lives in the house. 
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Q. Is he married? A. Yes. 
Q. Lives in the house 1 A. Yes. 
Q. You were there and there was a nurse there 1 

A. Yes. 
Q. And you paid for the board of yourself and 

the nurse in your own son's house f A. Yes, paid 
to my son. 

Q. You paid it to your son f A. Yes. 
Q. Did you pay Dr. Myere one hundred and 

fifty dollars 1 A. Yes. 
Q. Did he give you a receipt for it f A. No, he 

dicl not. He came from New York and he was a 
half hour, and we paid him the money and he 
went home. 

Q. "\Yho paid it J A. My son paid it. 
Q. You did not pay it? A. No, I was in bed and 

I couldn't pay it. I didn't have any money. 
Q. Whose money was itf A. Mine. 
Q. You paid it to Dr. Myed A. Yes. 
Q. Is Dr. Myer here, do ,you knowf A. No, sir, 

I don't know. 
Q. Dr. Ascher, did you pay him seventy-five 

dollars ? A. Yes. 
Q. Did he give you a re ·ceipt for it? A. I don't 

know if he gave me a receipt or not, because my 
son paid for me. I have my money 1by the dresser. 

Q. Did your son get a receipt 1 A. Yes, I guess 
o. 
Q. Do you know? A. I guess so. 
Q. Did you eYer see it? A. I did not see, be-

cau.~e my son- I was sick. 
Q. If anybody got it your son got it f A. I don't 

know. 
Q. This massage you said you had, you paid 

someho(1y twenty-five dollars a week f A. Yes. 

10 

20 

30 

Q. For two hundred dollars? A. Two hundred 
dollars, yes. 40 
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Q. Do you 1·cmemb er being asked to it emize th(1 

am ounts of money expended ·by you by reason of 
said alleged injuries or debts incurred, all<.1 for 
wllat purpose? Do you remember ans ·werin g tha t, 
by signing this paper? That is your signature , 
isn't it? A. Yes. 

Q. Diel you say anything in your an swers to 
10 this about massage "? A. I said-yes, cert ainlr. 

Q. ""\Yill you show it to me f A. I said, a nurse, 
four hundred dollars. 

Q. Nurse, four hundred dollars? A. Yes; that 
is for this nurse too. One nurse two hun dred dol-
lars and the other nurse two hundred dollars. I 
called it four hundred dollars for nurses. I c1ic1n 't 
know to put it in a separate amount. 

Q. You called these people nurse? A. Nurse, 
yes. 

20 Q. That is ·what you meant when you put it 
here four hundred dollars, is that it 1 A. Yes. 

Q. Do you remember also being ask ed to de-
scribe how the accident happened "? Do you also 
remember this question: '' Describe th e happen-
ing of the accident?'' and your sayin g, '' The 
plaintiff was crossing from the south erly side of 
South Street to the northerly side of same along 
the crossing provided for pedestrians an d stopped 
at about the center of the street in ord er to per-

30 mit a trolley car --'' A. No, sir. 
Q. You don't remember that? A. No, sir . I 

didn't tell them, because I didn't \know what-
they told me north and west and south -I didn 't 
know what it is. 

Q. vVait. 
The Court: Start all over again and read 

the answer, and you wait until it is thro ugh. 
Q. Listen to me. "The plaintiff wa s crossing 

from the southerly side of South Str eet to the 
40 
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llortherly sid e of the same along the crossing pru-
Yidc<.l for pedestrians, and stopped at about the 
center of the street in order to permit a trolley 
car, which was rounding the curb ahead of him 
from Railroad Avenue, or M uLberry Street, com-
ing into South Street, and while standing there 
another t rolley car of the defendant, which came 
up in back of him on Railroad Avenue or Mul- 1 o 
lJeny Stree t, ,vhich this plaintiff understands to 
haYc heen a Bergen Street car, turned the corner 
into South Street going west, and in order to do 
so the said car had to turn on a loop.'' A. ,vhat 
l1o you mean ,by going west ? 

Q. Going ·west~ A. Which~ WhaU 
Q. Goi11g that way (indicating) from here, that 

way! ..:\ . Along from here that way~ 
Q. I am asking you if you remember saying it 

was going west ? A. No, sir. 20 
Q. '' The plaintiff was standing within sight of 

the motorman of that car, but there was no warn-
ing g·inm or any be11 sounded to warn him of the 
appror{ch of tbe car, and he was unaware of its 
approach . The motorman of the car propelled 
it into the plaintiff, and knocking him down before 
he had an opportunity to avoid a collision. The 
plaintiff was standing on that portion of the 
~treet kno,vn as a crosswalk, which is provided 
for pedestr ians to cross at the corners, and the 30 
ear which stru ck him came from his rear. He had 
no warn ing or knowledge of its approach and 
wbilc in this position was run down and struck by 
the rar as above mentioned.'' Do you remember 
saying that? A. No, I do not. I couldn't tell you. 
I couldn't t en you it is going west, because the 
car went east. 

Q. Did you say that 1 A. No, sir, I did not. 
40 
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Q. This paper then-that is signed by you, 
isn't it f A. Yes, it is signed by me. 

Q. And sworn to before Joseph Aut enreitb, 
Master in Chancery~ A. Yes. 

Q. And Mr. Autenreith is your counsel, isn't 
hef A. Well-

Q. Will you answer, please~ A. Yes, I have 
] O answered. 

Q. Mr. Autenreith is your counsel 1 A. Yes. 
Q. You knew that these' answers were to ques-

tions propounded to you under the law ? A. Yes. 
Q. And you told your counsel 1 A. Yes. 
Q. How it happened 1 A. Yes. 
Q. And your counsel served these 1 A. Yes. 

Mr. Smith: I offer this. 
A. I did not-

Paper marked C and D for iden tification. 
20 Q. Mr. Rubinow, the doctor that att ended you 

\Vas your son, wasn't iU A. No, sir. 
Q. Your son is physician, isn't he 1 A. Yes. 
Q. Atnd that is where you were tak en, to bis 

house~ A. Yes. 
Q. And you say that Dr. Morrison and Dr. 

Ascher are the ones who attended you 1 A. Yes. 
Q. Not your son 1 A. No, sir. 
Q. One of the people you worked for was your 

son, wasn't it 1 A. Yes, another son. 
:30 Q. Was he the owner of this manu facturing 

company1 A. Yes. 
Q. You worked for him 1 A. Yes. 
Q. Did you live with him too? A. No, sir. 
Q. Did you live with your son ? A. No, sir. 
Q. I see; what business was that; what kind of 

a business 1 A. It is a hatchet shop ; hatchet fac-
tory or axes. 
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RE-D IREOT-EXAMINATION by Mr. Auten-
reith: 

Q. You know, Mr. Rubinow, when you were at 
my office answering these questions, whether we 
had that map1 A. No, sir. 

Q. Well, did we have it or didn't we have it T 
A. This mapf 

Q. Yes. A. I don't remember. 10 
Q. Tha t is when you told me the directions that 

you took and put it down on paped A. No, I 
didn't hav e this map. 

Q. Did I have that map there at my office 1 A. 
No, sir. 

Q. And the directions of north, east, south and 
west were all given to me by you, weren't they 1 
A. Yes. 

Q. Were you familiar with the exact directions 1 
A. What is thaU 20 

Q. Were you familiar with north, south, east 
and west at that point 1 A. No. I could not ex-
plain right at that time north and west. 

Q. Now, pointing at this loop, we will mark it 
II, do you know what kind of a curve that is, 
whether it is used by trolley cars or not 1 A. Yes, 
sometimes in the mornings they use, what they 
call it the Bergen Street car comes only to the 
station and goes back in the mornings. 

Q. Is that a regular- A. No, it is not a regu- 30 
lar. 

Q. It is not a r egular curve 1 
Mr. Smith: It is not a regular what 1 
Mr. Autenreith: TraC:k. 

Q. Do cars run on that curve with the same 
frequency they do on the other tracks at that 
crossing? A. No, sir. 

Q. At the time, Mr. Rubinow, that you came 
along Railro ad Avenue to the point A, the cross- 40 
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ing of Sonth StrPet, (lid you look to see whetlwr 
there ·was any car on Railroad Avenue ? A. Ye , 
I did. 

Q. Did you look '? A. Yes. 
Q. ,Yas there any car there! A. Ther e wa n 't 

any car there. 
Q. How far back into the street did you look ! 

10 A. ,Yell, I was looking only for that one block, 
l>ecause there is no other. 

Q. No tracks beyond that block ? A. No. 
Q. In starting across from A to B clicl ~Tou at 

any time come to a dead stop in the street? .A. 
No , si1·. 

Q. Kept on walking always toward B 1 A. Yes. 
Q. How were you standing with ref erence to 

the Bergen Street car f A. How ? 
Q. How were you standing ·with r eference to 

20 the Bergen Street car, the one that stru ck you ? 
.. ..\.. I was not standing. 

Q. ·what was your position, did you have your 
face towards it? A. With my face to the south-
what you call it-I think. 

Q. Face tovvards Bf A. Yes, to B. 
Q. That would bring your ba~k to thi s car? .A. 

Yes. 
Q. What kind of a car was this Bergen Street 

car, large or small f A. Oh, what do you mean. 
30 Q. Large or small car f A. Oh, a large car-

used to be before on this same track was used to 
run 'small cars, but the last time-

Q. How long before? A. Couple of years, two 
or three years maybe. 

Q. How long had they been runni ng the big 
cars on that track f A. Oh, about two years- long 
cars-the long backs. 

Q. Do you know the size of the Plankr oad car 
40 A. Yes. 
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(J. How clid it compare with that? A. That was 
tl1L· same size. 

(J .... \.bout the same size? A. Yes. 
(J. X ow, l\lr. Rubinow, this statement that Mr. 

~mith bas been reading from ·with your signature 
on, when was that taken? How soon after you 
were injured ? A~ vV ell, that was in there on the 
second day-it was happened Saturday and he 1 o 
<'ame :Monday, and I was in very bad condition-
in awful pain, my leg was-

(J. Had any of the doctors begun to treat you 
yet'? A. No, before-we were waiting for the 
specialist from New York. 

Q. When this statement was taken? A. Yes, 
.ancl my leg was so swollen. 

Q. It was two clays after the accident ~ A. It 
was Sat urday morning and he came Monday 
morning. 

Q. How did you feeH A. I feel very bad that 
time. It was temperature very high and the head-
ache, ancl the leg was swollen so big (indicating), 
and when he came he started to ask me for a 
tatement, and I begged him to let me alone, I 

can not tell nothing, and he started to beg me, that 
in his position he had to give a statement just the 
·arne day in the office there. 

Q. Did he say who he was? A. He says he is 
agent from the company. 

Q. From the company? A. Yes, sir; and he 
Rtarted to beg me, and then I couldn't get along 
fo1 him, and I said '' All right, ask me questions 
and I will ans wer them you what you want,'' and 
he asked me a couple of questions and I answered 
him, and then-

Q. Diel you write out any of that statement? A. 
Xo, sir. 

20 

30 

40 
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Q. Who wrote it ouU A. He write it himself. 
Q. Who, the agent 1 A. The ~gent, and then 

he-
Q. After he had wrote it all out 1 A. Then he 

asked me for to sign it, and I told him again to 
let me alone, and he started to beg me I shall 
sign it, and he read me-I don't know what he 

10 read. He put it down in the papers and I gave 
it to him and I was g]ad to get alone, I was in such 
condition I could not tell anything. 

20 

Q. That statement was taken 1before Dr. Myer 
had arrived 1 A. Yes. 

Q. Did he say anything to you about a settle-
ment, this agent 1 

Mr. Smith: I object to it is irreleva nt, 
incompetent and immaterial. 

Mr. Autenr _eith: I will not pr ess it. 

RE-CR0SS-EXAMINAIT'ION by Mr. Smith : 
Q. As I understand you, you were walking all 

the time, weren't you; you did not sta nd there at 
all 1 A. No, sir. 

Q. Walking all the time 1 A. Yes. 
Q. Now, Mr. Rll'binow, this Samu el Rubinow, 

that is signed on the bottom here, is the doctor, 
isn't it1 A. Yes. 

Q·. Is he here in Court 1 A. I guess so. 
30 Q. Is this the gentleman over here 1 A. No, sir. 

Q. Did he come to Court with you today? A. 
Yes, he did. 

Q. I see. By the way, what cars ru n north on 
New Jersey Railroad Avenue 1 A. Where? 

Q. Coming :from T,homas Street around? A. 
No cars on this side. Bergen Street cars on the 
west side. 

40 Q. There are two cars that come up sonth ! A. 
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One car is coming north, and the other car, Bergen 
tree t, going down south. 
Q. The fulberry Street cars comes down 

Thomas Street into New Jersey Avenue? A. Yes. 
Q. '1.1hen comes along this way 1 A. Yes. 
Q. I that righU A. Yes. 
Q. The Bergen Street car comes down Thomas 

treet? A. Yes. 10 
Q. In to Tew Jersey Avenue 1 A. Yes. 
Q. Then comes along and goes east; 1s that ri0 ·ht? A. Yes. 
Q. The one switch operates both, doesn't it f A. W"hat: 
Q. The one switch there operates that car upon 

Mulberry Street and the Bergen Street car? A. I gue o. 

RE-DIRECT-EXAM! ATION by Mr. Auten- 20 reith: 
Q. Do you know ·what happened to that Bergen Street car after it hit you f 

fr. Smith: I object. 
The Court: He said it went on. 

Q. It went right on, did it? A. Yes, it went rigbt on. 
Q. ~\.nybody get out or come back to you, the 

motorman or conductor 1 A. No, sir. 

HE- ROSS-EXAMINATION by Mr. Smith: 
Q. As far as you know then that Bergen Street 

car had not stopped at the corner at all? A. l' o, ·1r. 

Q. 1 ... o one had got on or off? A. No, sir. 
Q. nre of that? A. I am sure. 

30 

Q. How do you know? You never saw it at all, 
you ·ay, until it hit you! How do you know1 A. 
If :he did that he would not hit me. 40 
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Q. How do you kno,d A. If she would top he 
w0u!d not bit me. That i what I think o. 

(J. ~rhat i what you are cloin°·, isn 't it think-
ing? A. Yes. 

Q. You did not see anything of it at am .. \.. ~To, 
'11'. 

By Mr. Autenreith: Q. After the car trnc'k 
10 you did you look to ee what name wa s on it? A. 

Yes. 
Q. Did you see iU A. Yes. 
Q. What did you see ? A. Bergen Str eet. 
By Mr. mith: Q. Why did you look to ee 

what name was on the car ~ A. ·when I was look-
ing what happened and I sa,v the car gofl . o near, 
and I saw the car, and it was a Berg en Street car. 

Q. You said you looked to see what kind of 
name was on the cad A. I saw it on the roof of 

20 the car. You hav e to ee that be cau se it is right 
on the sign there. 

30 

40 

Q. Didn't you say you looked to see what name 
was on the car? A. Yes-I didn't look-I wa 
looking what car it is, and I seen Bergen Street 
car. 

Q. You were looking to see what car it vrns? A. 
Yes, what car it was. It was a Berg en Street car. 

By fr. Autenreith: Q. Did you see that car be-
fore it hit you 1 A. No, sir. 

Q. When was it you looked f A. ,When I wa 
down on the ground. 

Q. After you were hit? A. Yes. 
By the Court: Q. Do you know, Mr. Rubino,r, 

or did you know how often the car s r an thro ugh 
Thomas Street and into Railroad Av enue? A. Oh, 
there are different times, not all th e time in the 
daytime. 

Q. At the time in the morning whi ch you haYc 
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fi.·ed at half -past ix or quarter of seven did you 
···now how frequently those cars ran ? A. About 
five or six minutes. 

Q. That is you mean they run about five or 
ix minute apart? A. Yes, sir. 

l1R. J OHK B. MORRIS01. , worn: 

Direct-examination by Mr. Autenreith: 
Q. Doctor, what is your profession ? A. Phy-

'ician and surgeon .. 
Mr. Autenreith: Will you admit the doc-

tor's qualifications, Mr. Smith? 
Mr. Smith: No. I do not know him. 

Q. You ar e practicing wher e? A. ewark. 

10 

Q. How long have you been practicing? A. Fif- 20 teen years . 
Q. Are you a graduate of a college of a medical 

college ? A. I am. 
Q. Of what in titution '? A. College of Physi-

cian and Sur geons, in New York, Columbia Uni-ver 'ity. 
Q. You have been practicing how many years? A. Fifteen years. 
Q. And your practice has been purely medical 

or ur 0 ·ical? A. Largely surgical. 30 
Q. Were you called upon to treat Mr. Rubinow? 

... \.. I was called in as an associate physician with 
Dr .... \. cher to tal e care of Mr. Rubinow. 

Q. \\'hen wa the first time that you saw him, 
do you recall? A. The 7th of December, 1913. 

Q. "\Yhat did you find him suffering with at that 
time? A. Frac ture of the right hip. 
• Q. For how long a period of time did you treat 

him in connection with the other doctod A. I saw 40 

L 
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him daily from the 7th of December to the 25th; 
every other day for the balance of tha t month. 

' I saw him four or five times in January, twice in 
February, and twice in March and abou t a ·week 
ago. 

Q. Just what kind of treatment was adminis-
tered to Mr. Rubinow for the hip? A. H e was put 

] o on a water bed. By water bed we mean a matt res 
the size of the bed filled with water which is a 
soft as an air cu hio1½ and a slight ext ension put 
on the foot, six or seven pound weight , enough 
·wei 0 ·ht to overcome the muscle spasm. 

Q. That is, put a weight on his foot to draw it 
out? A. Yes; then he was put up on what we call 
a bed rest, so a to have his head and chest ele-
vated, and as much as possible he was kept in 
that position for about three weeks. That wa 

20 done because he was an old man and becau"e he 
had some asthma tic tendency, and we find in the e 
old cases of fracture that unless the y are kept in 
an upright position they get what we call hypo -
tatic pneumonia of the lung and go off. 

Q·. Your treatment was for the brok en thigh! 
A. Yes. 

Q. Is that treatment the usual, reco gnized t reat-
ment? A. That treatment is the best recognized 
treatment today by authorities for fracture at 

30 this age. 
Q. What kind of a result has he obtained from 

that fracture? A. He has obtained what is called 
a fibrous union. 

Q. \Vill you please explain to th e jury what 
you mean by fibrous union? A. Fibro us union i 
a condition that develops, condition of healing de-
velops wherein the bone fragments do not unite, 
and in their place is put out gristly ti ue, fibrou 

4o tissue. It is soft, yet strong, but th e bone ends 
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do not unite, and that cavity is filled in by this 
fihrous tissue, so a piece of bone between them is 
oft. 
Q. 11akes a soft union? A. Yes. 
Q. Soft , while the proper thing to get in this 

1kind of union would be bony union? A. That is 
the desir able thing. 

Q. And a soft union is the undesirable. What 10 
would you say, Doctor, as to the permanency of 
this injury? A. Mr. Rubinow will always be in 
the conditi on he is now. 

Q. Can you state just why there is not a bony 
union. A. The _absence of bony union is prob-
ably accounted for by Mr. Rubinow's age at the 
tirne_of the fracture. He had what we call an im-
pacted frac ture, that is, the lower portion of the 
hone along the fracture was driven into the upper 
portion, and the X-ray picture developed that- 20 
showed about half of the fracture impacted. Now 
tbere i nothing to do in a man of his age but to 
keep that impaction in position, and let the matter 
heal in the position. If he were a younger man, if 
he were a young fellow of forty years of age, a 
great many younger surgeons would break the im-
l)action up and put the limb in plaster of paris and 
attempt to get a good union in proper anatomical 
relation. With old men we never do that. It is a 
desirable thing, to secure that impaction in that 30 
:hape, if possible, and the fixed majority of cases 
in the fifties and sixties, that impaction dissolves, 
and instead of bemg filled in with new bone, that 
i · filled in with this fibrous tissue, and you get the 
re ·ult that we have got in Mr. Rubinow's case. 

Q. 'What is the result of this broken hip in rela-
tion to the length of the leg1 A. The leg is about 
an inch. and a half shorter than the opposite leg. 40 
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Q. He will never, of course, get that ? A. He 
·will ahn1ys be that way. 

Q. Just in what way, if you can say, does thi. 
broken hip incon-<,enience hirn.7 A. Well , it inca-
pacitates him from walking and for any labor. 

Q. ,Yould it permit any motion except a front 
and back motion ? A. Oh, yes. 

10 Q. That is without pain 1 A. Oh, ye s. 
Q. Can be bear the weight on that leg'? A. No. 
Q. His o-wn weighU A. No. 
Q. He will be a1ble to step on it 1 A. ot without 

support. 
Q. If he does will it give him pain ? A. Yes, will 

give him pain and he probably will fall over in 
a heap. 

Q. Doctor, in your opinion, ·will hi s condition 
ever be any better than it is now 1 A. Never. 

20 Q. Never be any better? A. Never. 
Q. Do you lnww of anything that can be- do 

you know of any treatment that can ,be had for a 
man of his age that will make it any better than it 
is now1 A. No, sir. 

Q. Did you have an X-ray tiken of his injury! 
A. Yes. 

Q. Can you ten whether this plate is the plate 
of the X-ray1 It has been broken. A This was an 
unsatisfactory X-ray, because of the fact that it 

30 had to 1be taken in the man's home with a port able 
machine, and taken on a water bed, an d we could 
not get the patient absolutely quiet as is necessary 
for a satisfactory X-ray. 

Q. You were present when it wa s taken? A. 

40 

Yes, I was present. This is the plat e. It shows 
the impaction in the shaft of the femur. 

Mr. Autenreith: I will have this marked 
for identification. 

Plate marked P-2 for identi fication. 
No cross-examination. 
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DR. JOSEPH M. RIDCTIOR, sworn: 

Direct-examination by Mr. Autenreith ·: 
Q. Doctor, do you know Mr. Rrnbinow, the plain-

tiff in this case f A. Yes. 
Q. Have you made an examination of his right 

hip! A. I have. 
Q. And his condition generally~ A. Yes. IO 
Q. ,Yhen did you make that examination 1 A. 

The 15th day of March, 1914. 
Q. \"\"'bat did you find to be the condition of his 

hip? A. H e has an ununited fracture, a break of 
the right -hip bone at the portion where the bone 
fits the hip joint. There is a shortening in the 
limb of about one and three-quarters inches. There -
is about a quarter of an inch difference of meas-
urement of the muscle, that is, the circumference 
of the th igh in the leg as compared with the left 20 
lpg and thigh. 

(J. IR there any limitation on his abiljty to use 
that leg? A. There is. Upon passive motion, 
there is about twenty-five per cent of the usual 
~weragc to the motion to the front and the rear, 
and to the inner side and to the outer side, tak-
ing the central line of the body as the line of the 
he ginning . 

Q. ·what do you say, ·Doctor, as to the perm-
anency of th e injury1 A. Permanent-it is perm- 30 
anent. 

(J. It is permanent1 A. Yes. 
Q.W ere yo u able to find the kind of a union that 

wa made of the hones? A. Yes. 
Q. "\Yhat kind \Vas it? A. It was what we call 

a • oft union or fibrous union; that is the two ends 
of the 1bones are kept in position without being 
united; they are sjmply ,being held there by a 40 
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soft tissue which surrounds them, like the peel 
of the orange surrounds the inside of th e oran o-e o, 
except it is not adhered tightly to it. 

Q. Is he able to bear any weight on that leg. 
A. He is not able to bear any weight on that leg. 

Q. Bear his own weight? A. He is not able to 
bear his own weight. 

1 O Q. Will he ever be, in your opinion 1 A. He 
will not ever be. 

Q. Tever be able to bear his own weight! A. 
XeYer be able to bear hi own wei 0 bt on that limh. 

Q. What would be the effect if he should at-
tempt it 1 A. He would fall over . 

.Q. Would he ever be able to walk without 
crutches ? A. No, sir. 

Q. Or a cane, or some support? A. To, sir. 
Q. Never will be? A. Never. 

20 Q. What would you say about this kind of an 
injury, is it a painful injury1 A. At th e time, yes. 

Q. That is an injury of this kind? A. Yes, pain-
ful. 

Q. That is you find them so in your experience 1 
A. Yes. 

Q. Can you tell now whether or not he suffers 
pain now or will suffer in the future ? A. Except 
by the change of features when I move his limb 
beyond a certain limit. 

30 Q. Did you try that 1 A. Yes. 
Q. Did he give any demonstrations of pain 1 A. 

He did. 
Q. What, in your opinion, is the prospect of 

the future 1 Will he always be subi ect to pain 
in that leg 1 A. He will. 

-Q. Did you examine the condition of this man' 
health in general 1 A. Yes. 
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Q. -what would you say that his state of health 
i at the time you made the examination 1 A. He 
was below the average. 

No cross-examination. 

DR. SAiMUEL M. RUBI 0-W, sworn: 

Direct -examination ,by Mr. Autenreith: 
Q. Doctor, you are a son of the plaintiff in this 

case, are you 1 A. Yes. 
Q. What is your profession 1 A. Physician and 

urgeon. 
Q. Wher e do you live 1 A. 602 High Street, New-

ark, New Jersey. 
Q. Was it at your house that your father was 

IO 

taken afte r the accident f A. Yes. 20 
Q. How long did he stay theref A. Eight weeks. 
Q. What other doctors treated him f A. Dr. 

A cher and Dr. Morrison and we consulted Dr. 
1Iyer, from New York. 

Q. What did Dr. Myer, of New York, dof A. 
He ju t advised a general treatment in the case. 

Q. Did he examine him f A. Sure. 
Q. Then advised the other doctors f A. Yes. 
Q. Do you know how much his fee was? A. One 30 hundred and fifty dollars. 
Q. Do you know Dr. Myer's standing in the pro-f e ion? 

Mr. Smith: I object. 
A. Yes. 

Mr. Smith~ I object to it as immaterial. 
Mr. Autenreith: I will withdraw the que tion. 40 
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(J. "\Ybat would you say as to the char ge made 
by Dr. ~f yer for the consultation at that time? ... \.. 
It ·was a rea onable charge for one of the be t 
men in New York. 

(J. Diel he come from New Yo1~1':-
Mr. Smith: I object and ask tha t it 1Je 

tricken out. 
1 O The Court: What part ? 

Mr. Smith: As a conclusion on the part 
of the witness. 

Mr. Antenreith: As to that pa rt, "One 
of the best physicians,'' I am willing. 

The Court: All right. 
Q. You said his charge of one hundr ed and fifty 

dollars wa s a rea ona 1ble charge ? A. Yes. 
Q. For th e work that he did? A. Y cs. 
Q. You were present at the time ? A. Yes. 

20 Q. Do you know Dr. Myer's standing in the pro-
fession ? A. Ye . 

Mr. Smith: I object. 
The Court : He says yes. 
Mr. Autenreith: He '.knows. That is the 

reason he makes the statement. 
Q. ·where is Dr. Ascher now 1 A. He is on va-

cation in California, I guess. 
Q. Have you endeavored to locate him for the 

purpose of this trial so he could come here? ... \. 
30 Yes. 

40 

Q. You found out that he was in California? ... \. 
He is in California. 

Q. Did you treat your father yo_ur self at the 
time of his stay at your house? A. Yes, togetht'l' 
with the other physicians. 

Q. Do you remember an agent of the Public 
Service coming there? A. I do. 

Q. "\N ere you present at the tim e he took a 
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, tatrmen t or what purported to be a statement 
from your father! A. Part-partly present and 
partl_v not. 

(J. \Ybat c1o you mean by that 1 A. I was in and 
ont of the room. We were busy that day. I was 
not pre ent all the time. 

Q. How many days after the accident was it? 
.\.. It ·was on the second day. 10 

Q. On th e · econd day? A. On the third day. It 
wa>c Monday. The accident happened Saturday 
ancl that wa Monday, 2 p. m. 

Q. ·wa your father in pain? A. Yes; did not 
~deep the whole night. 

Q. ·wha t was Iris tempature1 A. One hundred 
and two. 

Q. Diel this man come into the room 1 A. Yes. 
Q. Tell us what happened? A. He came for a 

~tatement and my father did not want to give any 20 
tatement. 
Q. Diel they say these things 1 A. Yes. 
(J. Nai<l he came for a tatement f A. Yes, he 

rnmr for a statement. 
The Court: Of course, Mr. Autenreith, 

rou have got to understand he is not to 
say what he thinks, but it is only what was 
clone and what was said. 

Mr. Autenreith: That is why I asker!. 
him. 30 

rrhe Court: Understand that,. Doctor; 
you ar e not to state what you think; you 
are only to state vrhat you saw and what 
you heard. 

A. My fath er said, "I do not want to give any 
tatement,'' and the man urged him, and I ad-

Yi eel fathe r to give-
Q. ,Yhat c1id the man say? A. The man said it 

40 
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was a statement he ·wanted to know how to satisfy 
his claim, and what happened. 

Q. What was your father's temperatu re1 You 
say it vrns one hundred and two f A. Yes. 

Q. Had Dr. Myer been there? A. We were 
waiting for Dr. Myer that day. 

Q. Who wrote this statement out ? A. The 
IO agent wrote it out. 

Q. Did you· sign it? A. I did. 
Q. As a witness f A. I did. 
Q. Did you know what was in it? A. Par tly I 

know-approximately. 
Q. You were in and out of the room all the time 

this was going on 1 A. Yes. 
Q. Your father at that time was in bed, wasn't 

he? A. In bed, yes. 
Q. Do you know whether the agent read this 

20 statement over to your father after he wrote it 
out 1 A. He handed it to me to read it over. 

30 

40 

Q. Did you read it all over? A. I looked it over. 
Q. Was your father in pain at the time1 A. 

Yes, and after. May I make a statem enU 
Q. Just a minute. 

The Oourt : Answer the questions. 
Q. The time spent by your father at your house 

was eight weeks f A. Yes. 
Q. Did he pay you anything for board 1 A. Yes. 
Q. How much? A. One hundred and forty dol-

lars. 
Q'. Your father did not live ther e as a regular 

thing? A. No. 
Q. Where did he live 1 A. In 73 Par khurst 

Street. 
Q. Is that anywhere near your place~ A. No, it 

is pretty far. 
Q. Was there a nurse there ? A. Yes. 
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Q. ·\Vho was the nurse~ A. Miss Blair. 
Q. Have you examined your father's injury? A. 

Y cs. The first one who examined it was me. 
Q. You did examine it? A. Yes. 
Q. "\Yhat did you find him to be suffering with t 

A. I found a fracture of the hip joint. 
Q. Fra cture of the hip joint? A. Yes . 
Q. Have you examined him since he has been 10 

out? A. Yes. 
Q. That is out of bed I mean 1 A. Yes. 
Q. Have you examined him lately? A. Fre-

quently, yes. 
Q. In your opinion is this injury permanent t 

A. Yes. 
Q. Wha t is the condition of his right leg with 

respect to the left one? A. It is shorter, an inch 
and three -quart ers, than the left one. 

Q. Is th at a painful injury? A. Yes. 20 
Q. In your opinion ·will your father ever be able 

to walk without the use of some support 1 A. 
rever. 
Q. Crutches or canes? A. Never. 
Q. Do you know the weeks which your father 

was in your house whether your father suffered 
pain J .,_\. Suffer ed pain all the time. 

Q. ·what was his condition as to sleep at night 0? 
\. Did not sleep nights. The first few nights I 

had to stay with him the whole night and give 30 
bim morphine. He could not sleep. 

Q. Was that around the time this release was 
ig1ied A. Just before this was signed he had 

morphine. 
Mr. Smith: I 01bject. Tfhere is no release. 

Q. I mean a statement. The time before that 
tatement was signed 1 A. Yes, just the night be-

fore the sta tement he had morphine. 40 
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(J. \\'hat wa , lii · condition when thi s agent was 
th ere? A. ,Ylien the agent ·was there ? 

(J. Ye , hi condition 1 A. \Vas ick. 
Q. ·well, pain or what '? A. Pain, fev er , general 

weakness. 
Q. Did you pay out any ex.pen e for your 

father '? A. Yes, I did pay. 
1 O Q. For him? A. For him, yes. 

Q. "\Yhat did you pay out '? A. I pai d for all 
kinds of appliance , mattress, ice bag s, hot-water 
bags, tables, urgical tables for the bed, weight·, 
everything, gloves, I paid physicians. 

Q. Did you pay it 0? A. Yes-not out of my 
pocket. 

Q. You heard the testimony of Dr. Morris on: 
A. Yes. 

Q. Sitting here in Court ·when he t estified . A. 
20 Yes. 

Q. In your opinion ·would you say that the 
treatment which Dr. Morrison testifi ed he ha 1 
given to your father was the proper tr eatmen t for 
a man of his age 1 A. Yes. 

Q. It was the proper treatmenU A. The only 
treatment. 

Q. The only treatment f A. Yes. May I make a 
statement 1 

The Court: No. 
30 

CROSS-EXAMINATION by Mr. Smith: 
Q. Mr. Rubinow, you say you ar e a phy 'ician 

and surgeon, aren't you -~ A. Yes. 
Q. You were present at the time th i tatement 

was made, you say~ A. Yes. 
Q·. And you knew your father's condition? A. 

Yes. 
Q. You knew he was in the condi tion at that 

time to make a statement, didn't you ~ A. I knew 
40 he was not. 
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Q. \\"hat did you let him make it for then? A. 
I will explain if you will let me. 

Q. I said what did you let him make it fod 
The Court: You may answer. 

A. ~ly re lations with the Public Service. 
Q. Your r elations with the Public Service l A. 

Yes, as a phys ician in .r ewark I had very often to 
deal with the Public Service and we were on good 10 
terms with Mr. Cushing, the claim agent, and I did 
not want to insult Mr. Cushing by refusing a state-
ment tha t my father did not want, and to prove 
to you-he asked my father to sign; we had no 
time to rea d over the statement; we had no time; 
I was too excit ed at that day, and my father too, 
but the man says to sign it ''What is the differ-
ence; you don't lose anything by this : '' and then 
I marked down '' In generial true.'' I meant I did 
not want to go into detail as to whether the state- 20 
ment is so or not and had no time to read every-
thing. When he started to read I remarked to the 
agent something is wrong, and he struck it out, 
an<l you can find here plaices struck out. 

Q. Show me. A. Maybe it is another state-
ment. Oh, yes, I will show you. 

Q. Show me. A. I will show you there are 
pl-acrs mar ked out, here you can see. Here is the 
words on the top. 

Q. You put instead of a word ''in'' here, you 30 
have "into" 1 A. No. 

Q. That is just the word, isn't iU Look at it. 
... \. I will show you, because I rememlier very well 
line was stru ck out. 

Q. Look at iU A. I don't know whether it is 
the same. 

Q. That has your signature on it 1 A. That 
doesn't pr ove anything. 

Q. That doesn't prove anything1 A. No. 40 
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Q. vVith your signature on it ? A. No. 
Q. With his signature on it? A. It doesn't 

prove to me. I remember he did strike out. 
Q. Show it to me there. 

Mr. Autenreith: He has pointed out one. 
Mr. Smith: The word "into." 
Mr. Autenreith: That is a stri king out. 

10 A. What is this? 
Q. You have stricken out the word 1 A. Tot I; 

I didn't write anything. 
Q. It is not stricken out. Show me any line, 

that is all. A. What is this f 
Q. "Conductor." It is not stricken out, is it ! 

A. I consider that those lines were strick en out. 
Q. Can you swear there were lines st ricken out! 

A. Yes. 
Q. That is your signature 7 A. Yes, and it i 

20 in general true, I marked down. 
Q. You marked that 7 A. Yes, I marked it, my 

handwriting. 
Q. That is your signature? A. Yes. 
Q. You only signed the two sheet s, didn't you? 

A. Yes-I don't know. 
Q. ''Yes, you don't know''? A. I don't re-

member. 
Mr. Autenreith: Let him answer you. 
Mr. Smith: He said, ''Yes, I don't know.'' 

30 A. My father refused to sign it. I insisted on 
signing, because I thought what ever there is the 
Public Service is-they knew me very well and 
I knew them, and they wouldn't act in a way 
which I did not expect. 

Q. Did you know there was anythi ng untrue in 
that? A. I knew it. 

Q. What 7 A. I know. 
40 Q. You knew there was something untrue 1 A. I 
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knew, and that is why I wrote on "In general 
true.'' 

Q. You knew there was something untrue? A. 
I knew. 

Q. ·what was untrue in it at the time 7 A. I 
mean in general the statement was untrue, be-
cause it was not looked over. 

Q. What do you mean by that, you knew in 10 
general the statement was untrue 7 What do you 
mean by that 1 A. I did not-I knew that there 
wasn't everything put down, because we had no 
time-

Q. You said the agent after reading it gave it 
to you to read 7 A. Oh, I didn't read. 

Q. You didn't reaci? A. I looked it over, I 
aid. 
Q. You read it over, didn't you? A. I looked 

it over. 20 
Q. ·what do you mean by looking it over 7 A. 

It is a difference. 
Q. ·wh at is the difference in your mind between 

looking over and reading over 7 A. Reading, you 
read it carefully, and looking it over is just in a 
econcl went over this paper. 
Q. In other words, that way, do you mean (il-

lustratin g) ? A. No, read it over. I am sur-
pri ed-t here was words and lines stricken out. 
I remember that. 30 

Q. how me them there sir? (Witness ex-
amines pape r.) 

Q. Did you read it? A. My father did not 
want to sign it. 

Q. I didn 't ask you that, sir. Your father did 
, ign it, didn't he 7 A. He didn't want to. He 
did. 

Q. Did he sign it? A. Yes. 40 
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Q. H e signed it under yom direction '? A. After 
I marked down, '' In general true.'' 

Q. Yes; after you marked down ' ' In ge11eral 
true,'' and then you signed it as a witn ess? .. \ . 
Yes. 

Q. Didn't Dr. Sclmadel talk to your fa ther arn1 
in your father's language1 A. No. 

10 Q. What did he talk to you, in En glish~ j __ 
English, yes. 

Q. Oh, you understand English, don't you? 
A. I do. 

Q. You can read it, can't you 1 A. I can. 
Q. You can see all the words here on it, can't 

you? A. Yes. 
Q. You can read your own sig11ature, can't 

you 1 You can read your father' s signature: 
A. I can. 

20 
Recess. 

FRED W. :MILLER, sworn: 

Direct-examination by Mr. Autenr eith: 
Q. Mr. Miner, where do you live? A. 171 

Pennsylvania Avenue, Newark. 
30 Q. ·no you know Mr. Rubinow J A. I do. 

Q. Do you recall the morning of December 7th, 
when Mr. Rubinow was injured ? A. I do. 

Q. Did you see Mr. Rubinow that morning? ... \. 
I did, yes. 

Q. Where were you when you first saw him? 
A. At the corner of Sou~h and Railr oad Avenue. 

Q. South Street and Railroad Avenue. ·where 
40 was Mr. Rubinow when you first saw him? A. 
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He was on the opposite corner, about twenty-five 
or thirty feet from the corner. 

(J. Ju t r efer to the map there. Was he by that 
aloon the re? A. He was right around-about 

at the saloon door, side entrance. 
Q. Which way was he walking? A. Towards 

the west- toward the north, rather. 
Q. "\Yhich side of South Street were you on f 1 o 

j __ On the opposite corner. 
Q. ~rhat i at the north side? A. At the drug 

tore? 
Q. The drug store corner f A. Yes, sir. 
(}. Tha t i the north side of the street '? A. 

Ye. 
Q ..... \.t the time you saw Mr. Rubinow did you 

~ee any car in the block between South Street-
·trike tha t out. Did you see any car at the time 
you -aw Mr. Rubinow on Railroad Avenue 1 A. I 20 did not. 

Q. Wait a minute. -in the block between 
, 'outh tree t and Thomas Street'? A. I did not. 

4!. \r ere you looking that way~ A. I was. 
Q. ,r a ther e any car there 1 A. There was no car. 
Q. fter you saw Mr. Rubinow what did you 

do! A. I walked to the paper store about twenty-
ffre or thirty feet from the opposite comer to-
"·anls where Mr. Rubinow was ,rnlking. 30 

Q. \\,.here is that paper store 1 A. About 
twenty-five or thirty feet from the corner. 

Q. What treet? A. On Railroad Avenue. 
Q .• 

1 

ear the drug store 1 A. On the drug store ide. 
Q. About how far from the corner? A. About 

twenty-fh-e or thirty feet. 
Q. Diel you ee l;im after thatf A. I did not. 40 
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Q. After you had gotten around the corner on 
Railroad Avenue did you have occasion to look 
back? A. I did, yes. 

Q. Did you notice then whether ther e was any 
car on that block1 A. There was a car coming, 
yes. 

Q. About what part of the block was it in 1 A. 
Io About the middle of the block. 

Q. Coming in which direction? A. Towards 
the station, from Thomas Street. 

Q. Towards where you were stan ding1 A. 
Yes. 

Q. Coming in? A. Going north. 
Q. That would be a northerly dir ection~ A. 

Yes. 
Q. Now what hour of the day was that, Mr. 

Miller 1 A. Around 6 :30 a. m. 
· 20 Q. Where were you going at the time~ A. I 

was going to work. 
Q. You were going to work1 A. Yes. 
Q1

• For whom do you work 1 A. Rubinow Edge 
Tool. 

Q. You work for the Rubinow Ed ge Tool 1 A. 
Plaintiff's son . 

. Q. Was that the time that Mr. Rubinow usually 
came to work? A. Around the usual time, ye . 

Q. Was that route, the way you were walking 
30 that morning, the route that you usually took? 

A. Yes. 
Mr. Smith: I object to it as immaterial 

and irrelevant. 
Mr. Autenreith: I won't pr ess it if you 

object to it. 
The Court: It may be stri cken out. 

Q. Did you see Mr. Rubinow after you had gone 
40 in the paper store 1 A. I did not. 
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Q. Did you see him after you came out of the 
store 7 A. I did not. 

Q. ·where did you go then? A. I looked back 
to see whether he was coming, as I usually did; 
I usually met him there to go to work with. I did 
not see him but three or five people have hold of a 
man right near the station door, carrying some-
body into the station. 10 

Q. Did you see who the man was? A. I did 
not. 

Q. Then what did you do~ A. I went right on 
to work. 

Q. ·what car was it you saw as you got around 
thi corner that was coming up this block? A. 
That was a Bergen car. 

Q. The block of New Jersey Railroad Avenue? 
A. The Ber gen car. 

Q. ·was it there when you came out of the cad 20 
A. It was not. 

Q. Did you see any other car there as you came 
around tha t corned A. As I came on Mulberry 
Street there was a car there, yes. 

Q. ·where was the Mulberry Street car? A. At 
the drug store corner. 

Q. Calling attention to the map, whereabouts 
on that map 1 A. Right about this line there-
above ''Ave. '' 

Q. At the pojnt J on the map. Where were you 30 
-when you saw thaU A. Just passing around the 
corner. 

Q. That is the northeasterly corner? A. Yes. 
Q. What were the conditions there as to light 

or darkness f A. Well, it was about medium, just 
about break of day. 

Q .... \bout bre ak of day? A. Yes. 
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CROSS-KXAMINATIO~ by Mr. Smith : 
Q. ,Yhcn did you fir t start to work for Rub -

inow Edge Tool Company? A. Abou t fifteen 
years ago. 

Q. "'\Yhere do you li ,Te f A. 171 Penn sylnni.1 
AYenue. 

Q. So that you know Mr. Rubinow pr ett y we1l ! 
10 A. I do, yes. 

Q. Work for his son? A. Yes. 
Q. J ow as I understand you when you first got 

to the corner there wasn't any cars th ere at all, 
were there 1 A. As I got to the comer of the drug 
store there was a Mulberry Street car th ere, yes. 

Q. Was that after you came out of the paper 
store? A. No; when I got to the corner . 

Q. "\Vas that after you came out of th e paper 
store? A. No, it was gone when I came. 

20 Q. Before you got to the paper store ? A. Ye . 
Q. How did you get to the drug store from 

what street 1 A. From what street ? From 
Orchard Street, came down South. 

Q. Came down South Street 1 A. Yes. 
Q. And then at the drug store corner you 

started up north 1 A. Yes. 
Q. ,Vhen you got to the corner you say there 

was no car coming along South Street ? A. No. 
Q. None at all? A. No. 

30 Q. When you got to the corner did you see 
Rubinow you say? A. I did, yes. 

Q. He was where 1 A. He was about the side 
entrance of the saloon. 

Q. That is of- A. Railroad Avenue. 
Q. Then did you go on then ais soon as you saw 

him-go to the paper store 1 A. I did. 
Q. And your back was toward him then wasn't 

40 it? A. It was. 
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(J. You did not look back a 0 ain until you went 
into the pa p er store? A. Yes, I got to the paper 
~tore then. 

Q. You looked back! A. Ye . 
Q. You say you saw a cad A. I saw a car 

coming. 
Q. ,, he1:'e was that? A. About the middle of 

the block. 1 O (J. Then where was Mr. Rubinow? A. I 
couldn't see hjm. 

Q. Could not see him at all? A. No, sir. 
Q. ·why not? A. Becau e you can not see from 

that ide of the treet. 
Q. Well, here is where you were, isn't it? You 

were in her e somewhere at the paper store? A. 
r e~. 

Q. You saw Mr. Rubinow when he was on this 
corner. W as l\Ir. Rubinow about here (indicat- 20 in o) . A. Yes. 

Q. Then you went to this corner? A. To the 
paper ·tor e. 

(J_ Down to the paper store. Then you say you 
looked ou th? A. Yes. 

Q. There is a street, however, there¥ A. You 
can't ec the sidewalks though. 

Q. You mean from this sidewalk you can not 
·ee that side walk? A. No. 

Q. You can not? A. N"o, sir. 
Q. Do you mean to say, sir, that from this side-

walk here you can not see the sidewalk on the 
,i·e. t sHe? A. No, sir. 

Q. Of Rai lroad Avenue-look at the map here? A. I see the map. 
Q. Don't you see that the outer edge of the curb 

i not yet to the middle of New Jersey Avenue f 
A. I underst and you perfectly well. You can not ee the si<lewalk. 

30 

40 
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Q. Why not? A. Because you can not. It ex-
tends out too far there. 

Q. What extends out too far? A. This here 
sidewalk extends out further than the other side-
walk. 

Q. You can see -a block from here to here, can't 
you? A. You can not see it thirty feet from the 

10 corner. 
Q. What cuts off your view, anything ? A. Of 

course it does. You can see the street but you can 
not see the sidewalk. 

Q. Do you mean to say, sir standing at this 
point, right at the corner- A. At he corner you 
can. 

Q. -you can not see the sidewalk on the other 
side of the street? A. No, sir, you can see it 
there, yes, but not from where I was at. 

20 Q. How far back were you 7 A. About thirty 
feet. 

Q. Then you can not see the sidewalk ! A. No. 
Q. Can you see the middle of the street? A. 

Yes. 
Q. Then you did not see Mr. Rubinow there at 

all in the middle of the street? A. No, sir. 
Q. There wasn't anybody there? A. Not that 

I know of, no. 
Q. If there was anybody there you would have 

30 seen it? A. I would, yes. 
Q. So when you reached the paper store and 

the trolley car was in the middle of the block be-
tween Thomas Street and South Street you could 
see the trolley cad A. Yes. 

Q. But you could not ,see anybody in the middle 
of South Street and New Jersey Avenue at am 
A. No, sir. 

Q. There was nobody there at all? A. Not that 

40 I know of. I couldn't see. 
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Q. Then you went in the paper store? A. Yes. 
Q. Is that right? A. That is right. 
Q. And when you .came out you saw somebody 

carrying a man into the •station? A. I saw four 
or five men have hold of somebody else. 

Q. You didn't see this Ber ,gen Street car, did 
you? A. No, didn't see no car. 

Q. Do you know .about how far it is from South IO 
Street to Thomas Street? A. About a hundred 
and twenty-five feet. 

Q. Isn't it two hundred and twenty-five feet? 
A. I don't think it is. 

Q. Don't think it is. You think it is one hun-
dred and twenty-five? A. Yes. 

Q. 'l1hen from this, standing in the middle of the 
street here, at this point marked F, how far down 
~ew Jersey Railroad Avenue can you see? A. 
See down as far as Murray 'Street. 20 

Q. How far is that? A. Three blocks. 
Q. So a person standing at this point marked 

F could see three blocks? A. Could see three 
blocks. There is a bend in the street. 

Q. :Mulberry Street cars run north on New J er-
~ey Railroad A venue and then up towards Market 
Street? A. Yes. 

Q. They don't curve there except on this middle 
curve that you see here? A. Unless they have to 
turn back and go up that switch. 30 

Q. Ba1ck here? A. No, right there (indicating 
H.) 

Q. Marked H? A. Yes. 
Q. They don't turn there in the mornings, do 

they! A. Not unless they turn back Sometimes 
they do. Very seldom. 

Q. Sometimes they turn back? A. Yes. 
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l.J. Hergeu Street cars run thi way and then 
cast ,! _\._, Ye . 

Q. Xorth on Xew Jersey Railroad Avenue arnl 
then ea t ,? A. They turn back sometimes too. 

Q. Sometimes they are turned back ? A. Ye.:. 
Q. Now you are sure you sa-w a Mulberry 

Street car here f A. Yes. · 
10 Q. -wasn't it after you came out of the paper 

tore? A. No, sir. 
Q. Sure of that? A. I am positive. 
Q. Do you know the exact time it was? A. Xot 

exactly, no, sir; it was around 6 :30. 
Q. That is where you saw this car here, right 

at this pointf A. Right there. 
Q. Was it standing? A. It was standing, ye , 

when I saw it. 
Q. Standing when you saw it. Wa s it stancli1w 

20 at the time when you saw Mr. Rubino w oYer here 
at the saloon door 1 A. That I don't know. 

RE-DIRECT-EXAMINATION by Mr. Auten-
reith: 

Q. Mr. Miller how far down, or how far outh 
on Railroad Avenue do the trolley tracks exteml 
on 'South Street f A. To Thomas. 

Q. How far down is Thomas Street f A. About 
30 one hundred and twenty-five feet. 

Q. o, no; how many blocks¥ A. One block. 
Q. Just one block do,wn 1 A. Yes. 
Q. This paper store, you say, i next to th<: 

drug store on ew J er ey Avenue 1 A. IT orth. 
Q. North of the drug store 1 A. Yes. 
Q. N o'ftherly from South Streen A. Yes. 
Q. Are there buildings in there ? A. There i: 

no buildings in between the drug store and tlh' 
40 paper store, no. 
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(J. What kind of a building is the drug store i 
_.\. It is a frame building. 

Q. How high 1 A. Two and one-half stories. 
(J. Can you tell what shut off your view of the 

sidewalk when you were there at the sidewalk- -
the sidewalk where Mr. Rubinow was-what shut 
off your view from that~ A. Why, you can't see 
there, and the car partly shut it off when I first 10 
turned. 

Q. "\Vhat else shut it off 1 A. That"-is all. 
Q. Can you see past the bujlding, the drug 

-tore? A. From the paper store 1 
Q. Yes. A. Yes. 

RE-CROSS-EXAMINATION by Mr. Smith: 
Q. You said, I believe, that the reason you could 

not see the sidewalk, is because the car probably 
hut off your view 1 A. If I was standing right 20 

at the corner, yes, it would, but not from the paper 
store it would not. 

Q. Fro m where you were at the paper store at 
that time could you see all the way down New 
Jer sey Railroad Avenue, south 1 A. If I waited 
until the car pas ·sed, yes. 

Q. I clidn 't ask you that, sir. I am not speak-
ing of any car. Assume there was no car there. 
If you stood on the sidewalk near the paper store 
you could not see all the ways down on New J er- 3o 
. ey Railr oad A venue 1 A. You could see tho 
, treet, yes . 

Q. See the car tracks? . A. You could see the 
rar tr acks, yes. 

Q. You saw the car coming 1 A. Yes. 
Q. Did you see this sidewalk owff there? A. 

Xo, sir. 
Q. Conkl not see tlwt? A. No, :-·ir. 

40 
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Q. Know whether this map is true or not. A. 
I believe it is, yes. 

Q. Is there anything from this point that will 
prevent you from seeing down? A. Not fr om the 
point, no. 

Q. Anything from back here? A. Ye . 
Q. What does-the building, you mea n. A. 

10 ·well, the building don't, no, but this corne r comes 
out further than the other corner. 

Q. Of course it comes out to here 1 A. You can 
see about ten to fifteen feet from the corn er , but 
beyond that you could not. 

Q. Ten or fifteen feet down this way f A. Yes. 

GEORGE :M. RUBINOW, sworn: 
20 

Direct-examination by Mr. Autenreith: 
Q. What is your business f A. Manufa cturer 

of tools, hatchets and hammers. 
Q. You are the man that runs the Rubinow 

Edge Tool Works f A. Yes. 
Q. Mr. Rubinow, the plaintiff here, is your 

father? A. Yes. 
Q. Do you recall an accident happenin g to Mr. 

Rubinow on December 7th, 1912 f A. Yes. 
30 Q. When did you first know of it 1 A. I ;was 

called to my brother's house and was told that an 
accident happened to my father, a car knocked 
him down. 

Q. Was it the same day1 A. Same day, same 
morning. 

Q. What did your father do around th e place 
before the accident 1 A. He was superint endent 
of the works and did all the inside work tbat tlw 

40 factory require . 
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Q. How mu0h did you pay him a week 1 A. For 
the las t five years I have paid him forty dollars 
a week-at the rate of forty dollars a week. 

Q. How many hours a day was he accustomed 
to work . A. From 7 o'clock in the morning 
until closing time. 

Q. What time was closingf A. The machinery 
toppe d at half-past five, and probably takes an- 10 

other few minutes, about a half an hour, to leave 
things in order and close the shop. 

Q. How long had he been working there for 
you? A. He has been working for me for fifteen 
years. 

Q. F ifteen years? A. Since 1899. 
Q. Do you know whether he was ever off on 

account of illness f A. No, with the exception of 
a week or so in the summer time he would go for 
a vacat ion. He was never off. 20 

Q. Were you familiar with · his general condi-
Q. "\Vhat was his general condition of health, 

in your observation 1 A. It was in good condi-
tion. 

Q. ,Yhat kind of work was it that he was doing 
there. A. Well, the work was to give out work 
to the men, to inspect the work, to go around from 
one plac e to the other, attend to the shipping of 
the orde rs, shipping out, picking out what is to 
lie done for the day, and what kind of finish for 30 
one kincl of tools and what for another, and what 
kind of labels and so forth, finishing up, or seeing 
that we should have plenty of stock-when the 
sto10 k would run out he would report to me that 
thing, were short; he did all the inside work the 
factory required. I see after myself the outside 
work mostly. 

Q. Did you pay any monies for Mr. Rubinow 
<luring- the time of his illness 1 A. Yes. 40 
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Q. At his requ esU A. At fath er' s reque t. of 
cour se. 

Q. I show you a check, dated December 9, J !=11 ~, 
for fifty dollars, payable to the order of S. Rubi-
now, M. D., signed by Geo-rge M. Ru binow. I. 
that your signature 7 A. Yes. 

Q. Was that money paid at the time 7 A. That 
IO was given to the doctor for expense s, for money. 

he laid out. 
Q. Your brothed A. My brother. 
Q. I show you another check dat ed December 

28, 191:2, payabe to S. Rudinow, M. D., fifty dollar ·. 
and signed, George M. Rubinow; is that your 
signature 7 A. Yes. 

Q. What was that fod A. The same purpose. 
Q. I show you another check, paya ble to J. Ben-

nett Morrison, for fifty dollars, dat ed June 3, 
20 1913, signed George M. Rubinow. A. Yes. 

Q. What was that for1 A. That was for Dr. 
Morrison, doctor fees, on a.ccount of his fees. 

Q. I show you another check, dat ed the same 
day, payable to Dr. Morris Ascher, fifty dollars, 
and signed by you 1 A. Same purpo se. 

Q. I show you a check dated May 1:2, 1913, pay-
able to S. M. Rubinow, M. D., for fifteen dollars, 
and •signed by yourself; what was that forl A. 
For several expenses and moneys laid out. 

3o Q. What kind of expenses do you mean l A. 
kind of expenses for the sickenes s and some for 
board- I could not distinguish the fees. 

Q. Another check to C. H. F. Baker, M. D. fit. 
teen dollars, dated March 29, 191a, signed by you. 
A. Yes. 

Q. What was that fod A. That was to Dr. 

40 
Baker for making an X-ray picture. 
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Q. That X-ray picture of your father's hip 1 A. 
YP'. 

Q. I show you another check dated February 
13, 1913, payable to Smith & Smith, for five dol-
lars, ignecl by you? A. Yes. 

Q. "\Yhat was that for? A. That was for an 
ambulance to bring over my father from my 
brother's , the doctor's house, to his own house-- 1 O 
had to hir e a private ambulance. 

Q. Tha t was for that item 1 A. Yes. 
Q . . Another check, Sol. Rubinow, M. D. fourteen 

dollars twenty-fl.Ye cents, dated February 7, 1914, 
signed by you; what was that fod A. Well, dif-
ferent disbursements for medicines and different 
appliance s. 

Q. ( 'heck of January 25, 1913: payable to Miss 
Blair, twenty-five dollars, signed by you; what 
was that for ? A. That was the nun;e. 20 

Q. Anot her check, January 21, 1913, to S. Rubi-
1@, ·, M. D., for $7.50, signed by you 1 A. Yes. 

Q. Wha t was that fod A. I rlon 't know; some 
little things he had to buy for fat.her. 

Q. Another check, January 18, 1913, to Miss 
Blair, for $25 1 A. Nurse. 

Q. X urse fee 1 A. Yes. 
Q. Another check, January 14, payable to Ron-

del Schuman, $5; what is that fod A. Surgical 
appliances . 30 

Q. Another check dated 13th of January, 1913, 
payable to Miss Blair, $251 A. That is the nurse. 

(~. That is for the nurse 1 A. Yes. 
Q. Check of January 5, 1912, payable to 

bearer, $25? A. I see that has Miss Blair's en-
dorsement . That was for her, I just made it out 
not to her nam e, but to bearer. 
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Q. Do you know whether that date, January 5, 
1912 is the right date 1 A. Yes, I guess it is right. 

Q. Did you ever draw any checks to Miss Blair 
before this time? A. Before s1he was a nurse, no. 
I didn't know her. 

Mr. Smith: What was the datef 
Mr. Autenreith: Apparently January 5, 

1 O 1912-mi,sdated. 
Mr. Smith: I ask that it be stricken out. 
The Court: If that is the date, January 

5, 1912, that precedes your accident about 
a year. 

Mr. Autenreith: The witness says it is 
endorsed by Miss Blair. That probably ex-
plains it. 

Right at the first of the year, when any-
body is apt to write 12 instead of 13. This 

20 says, 1-5-12 in the front of it. He says be 
never paid any money to Miss Blair before 
this accident. 

Mr. Smith: He didn't say anything of 
the kind. 

Mr. Autenreith: It says "Bamberger & 
Company." 

The Court: Bamberger's Company, 
1913. 

Mr. Autenreith: I will leave the check 
30 out. Miss Blair will tell us when she got 

it. 
Q. I show you another check dated December 

28th, 1912, payable to S. Rubinow, for $25. What 
is that for 1 A. That is to the doctor. It might 
have been for board or for any other money he 
spent. 

Q. I show you another check December 21, 1912, 
40 to is. Rubinow, M. D., $251 A. Same thing. 
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Q. Another check of December 17, 1912, payabfo 
to ol. Rubinow, M. D., $25, signed by yourself; 
what is that fod A. That is also, for the same 
purpose. He might have paid the doctors or 
somebody else. I don't know what he did with the 
money. 

Q. Your father at this time was at his house 1 
A. Yes. 10 

Q. I how you another check, December 14. 1912 
payable to Sol. Rubinow, for $7. A. That is also 
Miss Blair's endorsement. 

Q. Another check of December 13, 1912, for 
$52.25. A. That was to pay for the water mat-
tre s that he bought. 

Q. Water mattress f A. A water mattress, yes. 
Q. I show you another check of AugUJst 23, 191:3, 

payable to M:. Rubinow, that is for $100, signed 
by yoursel f. What was that for! A. That was 20 
for board at the seashore. 

Q. During the following summed A. During 
the following summer. 

Q. I show you another check of August 5, 1913, 
to M. Rubinow, for a hundred dolla~s f A. The 
same. 

Q. Made by yourself. What was that fod A. 
For the same thing. He, stayed there for eight 
weeks. 

30 Q. Has your father done any work since this 
accident1 A. No, sir. 

Q. Do you know whether he ever tried to work 
again? A. He tried, but he did -not go. 

Q. Did not stay there on the job! A. Could not 
do it. 

Q. Is he working now? A. He comes around to 
the shop for a while, but just a pastime; he 
couldn't do no work. 

Q. Does not do any work? A. No, sir. 40 
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CROSS -hX .Al\II~..A'rION by Mr. Smith : 
Q. Mr. Ruhinow, all the ·e cheeks are ma de out 

in your name. ·why are they yonr ehcC'k~? .\ . 
"\V <:11, they are not made out in my name, no, ir. 

Q. Who signed them! A. I siµ;necl, hn t it i: 
not -

Q. 'l1hey are made out to you? A. By me, ye ·. 
1 o Q. From your money? A. Not from me, but 

from F'ather's money. 
Q. "'\Vho are they ·igned by f A. 'l1hey are 

sig11ed by n1y .. elf. 
Q. In your name? A. 1 ow when we unde r-

stand a check in my name, it means a che ck to ill( ', 

to my order. 
Q. To; a check igned by you? A. Yes. 
Q. All right. Now when these are pr esente d 

they are charged out to your account "? A. Yes. 
20 Q. So thi money wa all taken out of your ac-

count wasn't it? A. Ye 
Q. And your father was at your bro the r' 

hou e1 A. Yes. 
Q. The only check that you have here payab lr 

to doctors are one to Mr. Ascher for fifty d_ollar , 
ancl one to Ir. Morrison for fifty dollar s; i n 't 
that true? A. Yes. 

Q. And all the money that ,ms paicl to Mr. Mor-
ri son wa fifty dollars, wasn't it? A. o, sir, not 

30 all. Ile didn't ask me that. 

40 

Q. HaYe you any other checks at all t hat are 
made to Dr. Morri on? A. I didn't pay th em all 
in checks. My brother paid out several money , 
vrobahly. He paid him in ca h. 

Q. Probably~ .A. I think o. 
Q. L Dr. Morrison still here 1 

Mr. Autenreith: o; but Dr. Rubi now is 
here. He can tell us about it. 
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(J. You haven't any other check except what is 
thrrc . ~\. o, sir. "\Vell, I had money and gave 
him money. 

Mr. Autenreith: If you still raise objec-
tion ~ to thi check I will call Mis Blair. If 
you v;ill look at it you will cc it is simply 
a mistake. 

Mr. Smith: Oh, it is deposited January 10 
~6, 1 ~n:3. All right put it in. 

1Ir. \.utenreith: Check of January 5, 
1912, to bearer, twenty five dollars, cn-
(lor. eel, Anna D. Blair, made by George M. 
Rubinow- I will offer all those checks in 
evidence. 

Mr. Smith: I object to the two checks 
made in August, both for the sum of onr 
hundred dollars, which he says is for 
board at the seashore. In the event that 20 
anythin°· wa chargeable to the defendant 
I <lo not ce lww they can be charged. 

fr. Runyon: The te timony is that Mr. 
Rubinow was directed to go to the seashore 
re. ort to take certain treatment and that 
i connected up with the statement that he 
was doing this under the direction of his 
then · attendi1w phy ician, being a part and 
parcel of his treatment at that time, and in 30 that respect it is admis ible. 

Mr. Smith: If it is for treatment of 
cour , c I have no objection, but don't you 
ee what he says it is for hi board at thP 
ea 'hare. He can not charge his living to 

the defendant company. He can charge 
t reatment, he can charge medicine, he can 
<'ha rge anything that goe into the treat- 4 O 
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ment for him, but he can not char ge food. 
Board is nothing more than food and lodg-
mg. 

The Court: I am inclined to look at it 
that way, gentlemen, unless there is some 
further explanation of the purpo se for 
which those moneys were expende d other 

IO than hoard. 
Mr. Autenreith: \Ve will call Mr . Rubi-

now and have it straightened out. 

MAX RUBINOW, re-called: 

Direct-examination by l\1r. Autenreith: 
Q. -While you were at the seashore did you ex-

20 pend any money for treatment? A. Well, the 
doctor told me I had to go and take warm baths-
warm ocean baths. 

Q. Warm ocean baths? A. Ocean bat hs, yes. 
I had to pay-used to pay fifty cents for baths a 
day. 

Q. This money was sent to you by George 1f. 
Rubinow- A. Yes. 

Q.-for what purpose was it used ? A. Well, it 
was for expenses, to pay for baths and for board 

30 and for bathing. Of course I used my-I had to 
either live in the city or pay there and live there. 

Q. Did you keep the house in the city at the 
same time? A. Certainly. 

Q. That is all. 
l\1r. Smith: The same objection. 
The Court: I will overrule the objection 

and they may be admitted, and you haYe 
your objection. 

40 Bundle of checks marked Exhibit P-2. 
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The Court: The Court did not keep ac-
count of these checks. Do they cover any 
other item of outlay and expense other than 
the plaintiff testified to? 

By Mr. Autenreith: Q. Mr. Rubinow, while you 
were at the shore taking these warm salt baths, 
<lid you at the same time keep up your place in 
the city? A. Yes. 10 

Q. "\Vas your expense changed any in the city? 
A. No, sir. 

Q. Was it more or less, or what? "\Vas it in-
creased or diminished'? A. "\Vell, maybe, of course, 
a dollar or two, but I wasn't there. Maybe it was 
less in expense than I said there. I can't tell. 

Q. Have you any idea how much less? A. Oh, 
two dollars. 

Q. Two dollars how often? A. A week. 
Q. "\Y ere there any other moneys expended by 20 

you or by your son by your direction? A. Yes. 
Q. ·which was not covered by these checks? A. 

Yes. There was money what my son used to pay, 
I don't know. Sometimes in checks and some-
times to somebody cash. 

Q. Generally paid ,vith cash? A. I used to pay 
-with cash. When I go up to the country I take 
about one hundred and thirty dollars with me in 
ca h. 

Q. Did you keep any track of that? A. Yes; 30 
when I went there I kept for my son, because all 
my money is in his place. 

Plaintiff rests. 
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Motion to Nonsuit 

~lr. ~rnith: 1 moYe to nornrnit on th, 
grnund thl're i:s no negligence (>stahli.:hPd 
on the part of the <l ,fondant, aml that tlw 
(•a:::;p show8 contributory ncgligene e 011 t]w 
part of the plaintiff. 

rrhc Court: I deeline to grant th 0 rnotio11 
10 at this time. You may enter an e.-c0ptio11. 

1lr. ~~rnith: Exeeption. 

Defendant 's Testimony 

DR. GI~ORGE B. UALE, s\\·orn: 

Direct-e .' amination by :Mr. Smith: 
20 {~. Doctor, you are a praetisi1w physici an and 

8m·0·eon in Te\\ · Jersey! A. l am. 
lr. \utenreith: I will admit the Doetor·~ 

qualifieations. 
Q. You examined Mr. Rubinow, did you. Doe-

tor? A. 1 did. 
Q. \Yhat did you find? A. Ile had a bro ken hip. 

I found he ha l a unite l fracture of the ri ght hip. 
Q. ·what was the union? .... . fibrou union. 
Q. At the time you saw Ir. Rubinow did he tell 

30 you how the accident happene~l? A. JI did. 
Q. What did he tell you? A. Ile aid that lie 

was injured in December, J 912, by being t nwk hy 
the rear end of a car a it pa ed around a c·un ·e. 

CRO -E~r AT\IL ATIO .. T by Ir .... \ntPl ll'Pith : 
Q. \nybody pre ent at that time? .A. Yc•i,:;. 
Q. -\Yho? A. Ili on, Dr. Rubinow. 
Q. Dr. ol. Rubinow f A. Dr. , o1. Rnhinow, 

40 ye .. 
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\\'illiam D. Nclmable-Dired 

\\'lLLl..cUl D. 'CHX .... BL.I£, ·worn: 

Dir eet-e\:amination by l\l r. 'mith: 
(i. fr. Sclmable, where <lo you live? A. 763 

LI untiugton Street, Newark. 
Q. You are employed by the Public Service 

Hmlway Company t A. l am. 
Q. In what position t A. lnve ·tigator and ad- 1 o 

ju 'te r. 
Q. Did you go and ·ee lr. Rubinow, the plain-

tiff in thi ca e? A. l did, ye ·, ·ir. 
(~. l ·how you a statem nt on paper and a ·k you 

if tha t i · a 'tatemeut that you took from Ir. 
Hubinow at the time l A. Ye . 

(J. I that written by you? . lt is, yes. 
Q. It i ' igned by Mr. Rubinow ? A. It wa . (J. 'igned by hi son? A. Yes. 
(J ..... \.ml witnessed al o by you? A. Ye . 20 
Q . .... t the time that that wa taken where was 

.Mr. Hubiuow? A. He was in bed. 
(2, In what })lacer ~\.. At High -1 treet, at this 

addre ·c. 
(). l , that the on 's addre A. 602 High 

'treet, where it wa taken. 
ll. \Y as the son, Dr. Rubinow, present? A. Ye ' . 
Q. \r a he present all the time, or was he in and 

out of the room? A. -Why, no, he wa pre ·ent part 
of the time and then he would go out and come 30 hn,·k. 

<r \rhat you have written in that stat ment, 
,•:a~ that told to yon by Mr. Rubinow? 

01 ject cl to a leading. 
Q. \Ya .. it, fr. "chnable? A. Yes. 
Q. After you wrote it down did you read it to 

him. .A. Yes. 
Q. llow did you read it to the old man? .... \. 

40 
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,v ell, I read the statement in English. I did speak 
some Jewish and German to the old gentlem an. 

Q. Can you speak Jewish and German so that 
he can converse with you? A. I can, yes. 

Q. After you had written it did Dr. Rubinow 
come in? A. He did, yes. 

Q. Did you show Dr. Rubinow that stat ement ? 
10 A. I showed him this statement, yes. 

Q. Do you know whether or not he read it 1 A. 
He did. He read it carefully. 

Q. Did you talk to him in English ? A. I did, 
yes. 

Objected to as leading. 
Q. After it had been read by Dr. Rubino w, what 

did he do J A. The doctor read it over and read it 
to his father, and after he had finished with it he 
said, "Well, that is all right; you can sign that." 

20 The father signed it and I asked the doctor 
whether he would not kindly witness his father' 
signature. 

Q. Who wrote that down on the botto m here, 
"In general true." --whose writing is th atf A. 
Dr. Rubinow. 

CROSS-EXAM1NATIO by Mr. Autenr eith : 
Q. You are now employed in the Public Service, 

aren't you, Mr. Schnable? A. Yes. 
30 Q. And in investigating cases of this kind- it 

is your business ·with the Public Service 1 A. Ye . . 
Q. That is all you do for them ? A. Yes. 
Q. You investigate and if you can you adju t 

some of these claims, don't you? A. I do. 
Q. Who sent you up to Mr. Rubinow' s house? 

A. I was sent up from our office. 
Q. Your claim office? A. Yes. 
Q. When you got there where was Mr. Rubinow, 

40 the plaintiff ~ A. "\Vho do you mean, the plaintiff. 



· ·walter L. Bartholomew-Direct 

Q. Yes. A. He was in bed. 
Q. You went into his bedroom? A. I was taken 

in by the doctor. 
Q. This i in your handwTiting? A. It is, yes. 

fr. Smith: I offer it in evidence. 
Ir. Smith: No objection. 

Paper marked Exhibit D-1. 

WALTER L. BARTHOLOMKW, sworn: 

Direct-examination by Mr. Smith: 
Q. "\Yhat is your business? A. Engineer and 

un eyor. 
Q. Are you employed by the Public Service 

ompany? A. I am. 

10 

Q. Graduate of any college? A. I ~m. 20 
Q. ·what? A. Cornell University. 
Q. Have you made an examination of the prem-

ises at South Street and ew Jersey Avenue, 
... T ewark ? A. I have. 

Q. When did you do that? A. The first time, 
F(lbruary 28th, 1911. 

Q. 19111 What is the distance between the 
1'outherly side of South Street and the northerly 
icle of Thomas Street? 

Mr. Autenreith: I object to any refer- 30 
ence to that book, unless I know what it is. 

Mr. Smith: His field notes, I suppose. 
Mr. Autenreith: Tell us what it is. 

Q. What have you got 1 A. I have a book that I 
alway take my notes in when I make a survey. 

Q. Is that a book made by you? A. Yes. 
Q. At the time you made the survey? A. Yes. 

Mr. Autenreith: Made when? 40 



\ralkr L. Bartholomp,,·-Dired 

~\. ~lad<.' .F'dn·uary :2 th, lDl:3, the firt-t tim \ 
~Ir. .\ ute11reith: I object to that, hPc·au:--t> 

it i' prior to thi' accident. 
.\. 1 also made survey thrre, Marf'h 17th, 1014. and found condition · to be the .:arne. 
By Mr. .... \ utenreith: Q. ·when did yon Pnter 

these writings in that book? .A. Febrnary 17, lD-
10 Q. 'l'he da~- you made the survey, or when. .\ . 

.... \t the tinw l wa::-. making tlw .. 111-Yey. Takt> tlw 
measurement and th n record it. 

11r ..... \.utenreith: Go ahead. 
B~· :\Ir. 8mith: Q . \Yhat is the di. taner, plca~r, 

between the southerly side of Routh Stn,tit 
and the northerly side of r:rl10mas • treet on . rrw 
.J crsey . ...\venue? A. 233.6 feet. 

Q ... \Yhat is the width of .l ew ,Jersey Rail road 
.... \ Yenue? A. 1 ew J er ey Railroad Avenue i. :~1 20 feet from the cmb to the ·tation, that i,, to tht• 
wall, the lPvatecl trndure of the Pem1::-.~·1Yania. 

Q. ·what i · the distance betwePn the south(•rl>· 
side of outh treet and the northerly side of 
South • treet mea:mred at right angle · ! .\. :101 fe t. 

Q. What i the di tanc between the outer rail of the curve 0 ·oi11g ea, t over w J er y Rail road 
Avenue to outh treet an l the n are t point of 
the curve 0 ·oi1w ov r ew Jersey Railroad \ YC-

30 nu we t on outh treet in the oppo itc , id<'. 
A. That i, 8.2 feet from gauge to 0 ·aug . 

Q. Eight and two tenth feet. A. Ye . 
The ourt: That i from where. 
fr. mith: Th 11 are t point from thi: 

eurve to that curve. 
Mr. Autenreith: "\Yher ver that ncarr~t 

point might be . 
.A. The neare, t point com right out at thi · 

10 frog, or on that froµ;. 
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\\' aJt<_,r L. Bartholomew-Dir \ct 

Mr. .Autenreith: Ri 0 ·ht oppo~it<? that 
erosi:;iug therP. 

'l1llc \ritnes : Yes. 
Q. Mr. Bartholomew, .·tarnli1w 011 the w ·t rly 

i.:idl• of .. Tew J er ·er Railroad .... \ \·e1rne, llorth of 
'011th 'tre<?t, can you ·ee ·outh 011 'outh Stre t? 

Mr. A utenreith: 1 obj ct . 
• \. You can. 10 

Mr ... \ utenreith: I object, becau e there 
i: 110 tim iL·ed, 110 clesi 0 ·nation of wh n or 
wlwre on Railroad A venue. They may 
stand at th outer curb or in by the tore. 
If it i. meant for t li(\ pu rp<,se of contrn-
cliction he ought to ·tate just where he i 
:tanding. 

rrhe Court: That ·eem, to be true. 
1 r. 'mith: I ·aid on the w terly side, 

<fo ·i 0 ·nating the 1 <lge of a curb. 20 
(Que tion repeat cl.) 
Mr. Autenreith: I object to it as immate-

rial, unless he puts him ·elf in the ame po-
sition that the former witne ' wa m. 

r1 he Court: \Yhat i' the purpo of the 
que ·tion? 

Mr. mith: I want to I am a kino· 
him the qu ·tion, and then I am 0 ·oing to 
a ·k him th di ·tance. 

l\Ir. Autenreith: Go ahead. 30 

Q. tancli1w at ay twenty-five or thirty feet 
north of the northerly side of South Street on th 
·idPwall~, can you ee then outh of outh tre t 
a.: far a, 'Ihomas Street. A. You can. 

Q. 'an you 'e the sidewalk on the we t rly 
:id• of 1 r <?w ,Jersey Hail road Av nue, outh of 
'onth 'tn•et? A. Yon can, ye~. 
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1Yalter L. Bartholomew-Re-direct 

(.;HOSS-E TA n ATIO T by fr. Autenr eith : 
Q. Did you ever place yourself at a dista nce of 

thirty feet or thirty-five feet from the norther ly 
corner of South Street on Railroad Avenu e to ee 
whether you could looly back? A. I have stood on 
there, and have seen a car coming up arou nd the 
corner on Thomas Street. 

10 Q. You could see a car coming up ther e on thi" 
point i A. See it rounding the corner. 

Q. Does not require an engineer, of course, to 
do anything of that kind, does it? A. It does not. 

Q. Any person with a good pair of eyes. Do 
you know where the paper store is there? A. Ye , 
I do. 

Q. How far from the corner? A. It is 68 feet 
from the curb on South Street, that is fr om the 
northerly curb of South Street along the north-

20 erly curb of Tew Jersey Rialroad Avenu e i 68 
feet to the southerly edge of that store. 

Q. Your idea then is, that any point on that 
sidewalk in front of that paper store you can ee 
the sidewalk on the southerly-the sidewalk of 
Railroad A venue south of South Street f A. I do 
not say you could ee all these sidewalk s all the 
way. 

Q. You do not? A. o. 

30 RE-DIRECT-EXAMI ATIO by Mr. Smith: 
Q. Mr. Bartholomew, assuming a car passing 

on this curve from the north side of South treet, 
going around west into South treet, would a car 
come from South on to N cw Jersey Railro ad .\ Ye-
nue and turn east into Routh Street at the same 
time? A. Could not. 

Q. Why? A. The overhang of the car L too 
great to permit cars to pass on that curve. 

40 Q. You mean come in contact? A. They would. 



,John F. ,Yeber-Dire ·t 

RE-CRO -EXAMI ATIO by Mr. Auten-r ith : 
Q. How much would the overhang of the Ber-

gen treet car be on thaH The maximum of that curve? . even f et and two inches. 
Q. nd the distance between the nearest point of curve G and E, is 8.2? A. Yes. 
Q. \Yhat is the overhang of the Mulberry cad 10 A. Fiv e feet. 
Q. Two could not pass witliout striking, could tlwy . o, they would trike. 

JO HJ F. ,Y"EBER, sworn: 

Direc t-examination by fr. mith: 
Q .. dr. Weber, what is your bu ine . A. Po- 20 lice officer. 
Q. Wh re! . Newark, First Precinct. 
Q. H ow long have you been an officer? A. 1x y ar and four month . 
Q. , Yhere do you live! A. 527 Mulberry treet. 
Q. Do you remember the moming of this acci-dPut to fr. Rubinow. A. I do. 
Q. ""\Yhere were you? A. I wa on South Street about ten or twelve feet in from Railroad Avenue. 
Q. Did you ee Mr. Rubinow there. A. I seen 30 him jus t as he got to the corner. 
Q ... .\t that time ·wa there any car going north 

on • Tew J er ey Avenue and outh treet, or near th r . . There was one car there. 
Q. What car wa it? ~\. Bergen. 
Q. \ \ hat ide of South treet was it on? A. On the south icle. 
Q. \Ya it in motion or standing still. A. \Vell, I believe it ju. t about tarted. 40 
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l~. Just about ~tarted! .A. Y ()~. 
<i. \ t that tirne did you :e() ~l r. Ruhi110w. ~\, 

Hteppecl right off the curb. 
Q. \Yhirh curb? A. On the southeaRt or the 

::-outhwest corner. 
(~. fa that the eonwr that the aloo11 i~, a~ it i~ 

marked here? A. Thi one here (indicat ing· 011 
10 map). 

Q. \n1ere ,n,re you? .. \. ·when I first ~ee11 hl'm 
he was about here (indicating). 

Q. You saw him ·tep off? A. Ye ... 
Q. ,Vhen he stepped off what did he clo? ~\. 

,Yalkecl over to,vards there (indicati1w) a11d I 
hollered to him to look out. 

Q. ,Yhy did you holler to look out? A . Brra u:-0 
he would get hit by the car. 

Q. Was the car moving then? A. ,Just going 
20 around the curve. 

Q. In relation to him where wa . the fron t of the 
car 7 A. You mean when it hit him? 

Q. Yes. A. About there (indicating). 
Q. '\\liat part of the car came in cont act with 

him? A. The rear end of the car. 
Q. What ·wa he doing; was he walking or .Jand-

ing? A. He was walking. 
Q. At that time, Mr. '\Yeber, wa th ere any 

other car in that vicinity that you aw ? A. ~To; 
30 there wasn't no car in that vicinity at all. 

Q. ,Yas there any Mulberry treet car on the 
opposite corner? A. r o, sir. 

Q. Now, when you aw him, when you hollerecl 
look out, what did you do J? A. ,Yent towa rdR him. 
He got hit. He f 11 down. I and anoth er gentle-
man picked him up and carried him into the 
depot. 

40 Q. You and someone else? A. Yes. 
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Q. ':I.1hen after you carried him into the depot 
what <li<l you <lo? A. Telephoned for the police 
ambulance, and it was not in and the y sent the 
patrol wagon, and I wanted to remove him to 
Beth Is ra el Ho spital and he refused to go and he 
,ranted i.o go to his home, and he was moved to 
hi home, 72 Parkhurst Street, I believe. 

(J. Do you know whether or not he had anything 1 o 
in his hand s or in his arms ? A. He had six or 
~even or maybe eight cigar boxes-a couple of 
:qrnne ones, and some were oblong, and he was 
holding th em in his hand, like that. 

Q. At th e time that he stepped from the car 
here, where was the Bergen Street car ? A. Right 
here (indicating). 

Q. IIow did the cars nm ? How many lines of 
cars ru n on New Jersey Railroad A venue 1 A. 
8ometimes three and sometimes two. 20 

Q. What are they? A. Clinton, Mulberry and 
Bergen on this end, and up to that end is only two 
lines. 

By the Conrt: Q. \Yhere ·were you at that time 
you have ju st spoken of, when :Mr. Rubinow 
. tepped off of the curb and you say the car was 
.::omewhere along here ? \Vhere were you 1 A. 
Right about there, right about the door of the 
i-al oon (indicating). 

Q. That would be how far a-way from where Mr. 30 
Rubinow was at the time 1 A. ·well, the width of 
the i-iclewalk , and then about seven feet or eight 
fri•t in fr om the corner of the building. (r Does that building go right up to the prop-
erty line? A. Yes. 

ROSS-EXAMI ATON by Mr. Autenreith: 
Q. "\Y r re you on duty that morning? A. I was 

40 
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John F. Weber-Cross 

on until five o'clock, and I finished my tour of <luty 
at 5 o'clock. 

Q. You had finished duty at five 1 A. Yes. 
Q. Do you know ·what time this acciden t hap-

pened 1 A. Between twenty and thirty minutes 
after six. 

Q. In what direction from the crossing of Rail-
IO road Avenue on South Street is your hea dquar-

ters, your precinct ? A. Towards the-it is up on 
the corner of Court and ·w ashington Street , north-
west. 
. Q. Just indicate on the map1 A. Off toward 
here (indicating), about fifteen minutes' walk. 

Q. When you finished your duty did you go back 
to the headquarters on your precinct 1 A. Cer-
tainly; reported off. 

Q. Did you have your uniform on this morning . 
20 A. Carried under my arm. 

Q. "\Vhen did you leave your precinct 1 A. About 
ten minutes of six. 

Q. Where were you going1 A. Home. 
Q. You say another gentleman and yourself 

picked him up 1 A. Yes. 
Q. Who was the other gentleman? A. I found 

out since this young fellow over here (indicating) 
sitting over there-the second bench there. 

Q. "\Vhere, right there on the end of the seat ? 
30 A. Yes. 

Q. Do you remember Mr. George M. Rubinow 
and Mr. Sol. Rubinow coming to see you ? A. Yes. 

Q. After this accident happened i A. Yes. 
Q. Just a moment. Let's go back to the pre-

cinct. You left the precinct, you say, at ten min-
ntes of six 1 A. Yes. 

Q. Which way did you go after you left the pre-
40 cinct 1 A. Came along ·w ashington St reet and 
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Lincoln Park, cut through Lincoln Park and 
walked over one block to South Street and down 

outh treet. 
Q. Which direction? A. ·well, it is going south 

on "\Ya hington Street, and it ·would be southeast 
throug h the park and east on South Street. 

Q. And your home ,vas on outh Street? A. 
527 Mulberry Street. . 10 

Q. ·which direction is that from the corner of 
Railro ad A venue and South Street? A. You got 
to cross over here and down there the other side 
of the station and walk down five blocks. It is 
the la t house on Mulberry Str et. 

Q. Is that the route you took every morning? A. Ye , every morning. 
Q. The usual route . A. Yes. 
Q. How Joug a walk is it from your home to the 

police tation? A. About twenty-five minutes. 20 
Q. "\Yhat happened to these cigar boxes that you 

(•lD1!11 , 1 r. Hubino,v bad? \. Flew all over the ..;tr ct. 
Q. Do you know what happened to them 1 

·went all over the street. I did not look for the 
cigar boxes, I looked for the man that was hurt. 

Q. Was it you who took him up and carried him to the station? A. Yes. 
Q. Po itive of that? A. Po itive. 
Q. This other gentleman you ay helped you, 30 

with you ? A. Yes; there might have been one or 
two other s put their hands on him, I don't know. 
I ran 't remember. I know that young fell ow there and I put our arms around him. 

Q. ·\"rere there others'? A. That I don't know, 
1 conldn 't say. But I am positive there was only two near him to pick him up. 

Q. There were others around there or very 40 



shortly aftenYanls? A. lmme<liately ther e ,rn~ a 
eruwll gathered. 

Q. Hemember any one else in the crowd ... \ . 
.No, sir. 

~- How <li<l you come to get here tod ay . ...\. 
Done at 5 o'clock this morning. 

Q. llow di<l you come to get to Court today. 
10 A. Why, l ro<le over here, came over on a tra in. 

Q. At whose request? A. Subpoenaed by the 
Public :::,ervice. 

Q. You have been here for the last week or ten 
<lays, haven't you '! A. No, seven or eight day~. 

Q. Were you subpoenaed each day f A. Ye::,, 
subpoenaed each day. 

Q. Yes. A. Separately. Separately every day. 
ti. Do you remember seeing Mr. Geor ge Ru-

binow an<l ~Ir. Sol. Rubinow after this accident ! 
20 A. Yes. 

Q. \Yhere did you see them? A. In th e hall of 
the station house leading to the cell room. 

Q. "\Yhen? .,_L A couple of weeks, l belieYe, 
afterwards, or might have only been a week after-
wards. 

Q. Do you remember them asking you about 
this accident? ... \. I do. 

Q. Didn't you at that time tell both of those 
gentlemen that you did not know anythin g about 

30 the accident? A. No, sir. 

40 

Q. "\Yait a minute now. Don't be in such a rush. 
Didn't you tell them at that time that you clicl not 
know anything about the accident an<l that you 
came along after when they were taking th em into 
the ·tation 1 A. I did no such thing. 

Q. Deny it ? A. Deny it. 
Q. Positive 1 A. Positive. 
Q. Did you see them on any other ocea~ion but 
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that once? A. Why, they made arrangement with 
me to meet me a conple of night ' afterwards and 
th •y ueYer came around there. 

Q. Made you sore, dicln 't it? .. ,.\ ... No. 
({ Perfectly immaterial that' they broke their 

p1wagPment? A. Immaterial to me. 
Q. Your tender feelings are not aff cted that 

muc·h? .A. o, ir, not at all. 10 
Q. ... ow, i\lr. Weber, just point out on that map 

thl' comer that you claim you were tanding on 
when thi · accident happened? A. I wa · not stand-
ing, 1 was walking. 

Q. Well, walking. A. Coming clown South 
~•t1eet. 

Q. \Yhen Mr. Rubinow was hit where were you ? 
~\. \bo ut there, (indicating). 

Q. Right at the comer? A. About at the curb. 
(2. I how you a diagram; is that in your hand- 20 

wrifow ? A. Ye . 
(2. Did you draw that? A. Yes. 

}ifr. Autemeith: I ask that the paper be 
marked. 

\. l thiuk you " ·ill find it the same a I testified. 
Q. You think so ? A. I think so. 
{l. \ ren 't you ure about it? A. Po itive. 

Paper marked Exibit P-3. 
(2. Do you remember meeting Mr. 1iller on the 

morning of that accident? A. I met a whole lot of 30 
people down that way. 

Q. I ask ed you if you met Mr. :Miller. A. I · 
·onl<111 't say for sure. 

Q. \Youkl not deny it. A. o, ir; and I 
wouldn' t ay ye ·- might be twenty people every 
morning. 

Q. Do you recall meeting Mr. Wa 0 ·ener-stand 
up, Mr. ,Yagener. Do you recall meeting Mr . ..t 0 
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Wagener on the morning of this accident ? A. 1 T 0 ' sir, I never seen him that morning at all, because 
I know him very well. 

Q. Is this paper store right near by 1 A. Yes. 
Q. Didn't see him that morning? A. o, sir. 
Q. Didn't speak to him that morning ? A .• ro, 

sir. 
IO Q. Didn't speak to Miller that mornin g! . I 

might have spoke to Miller; I don't know. 
Q. You wouldn't say you did not speak ? A. I 

have lived in the neighborhood ten year s. 
Q. I know you have lived there a long while, but 

you can not say you did not speak to Miller, can 
you? A. Eh? 

Q. You would not say or deny that you did not 
speak to him ? A. I won't say I did spea k to him 
or didn't speak to him. 

20 Q. Don't know? A. I don't know. 
Q. You are very familiar with how this acci-

dent happened? A. I was right there; I ought to 
be. 

Q. Don't remember Miller1 A. No. 
Q. Don't remember whether you spoke to 

Wagener? A. I know I didn't speak to Wagener. 
Q. Did you enter the report of the accident in 

the blotter at the police station ? A. Th e man on 
the wagon makes that out. 

30 Q. Did you make it out? A. No, sir. 
Q. You were the only officer there at the time, 

weren't you? A. I was. 
Q. Isn't it customary in the depart ments of 

Newark for an officer who witnesses an accident 
to turn in a report of it ? A. The man who makes 
out the report is the man that goes on the wagon. 
If it is serious the man afterwards makes out ~l 

4o report. 
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Q. You did not think thi was serious, did you ? 
A. I didn't know whether it was serious or not. 

Q. You did not make out a report, did you? A. 
W' ell, the captain calls me in the office to make out 
a repor t. 

Q. Did he call you in to make out a report 1 A. 
J..,. o, sir, he did not. 

Q. So you did not make out a report on this oc- 10 
rasion? A. No, sir. 

Q. Who made it out1 A. Mike Flood. 
Q. I he here in Court? A. o, sir. 
Q. Was he there when the accident happened? 

A. No, sir. 
Q. "'\Vhen did he come along? A. Came along 

with the wagon, I should judge about twenty min-
ute · aft er. I called him. 

Q. Is Flood out in the police station still, at the 
fir t prec inct? A. First precinct still. 20 

Q. Still doing duty there 1 A. Yes. 
Q. When did you last see him? A. I guess I 

een him last night. 
Q. Why don't you turn around so I can talk to 

you. A. I was going to talk to the jury. 
Q. Just talking to the jury. Do you remember 

the morning of this accident when you saw Miller, 
that Miller came up and said ''Hello'' to you? A. 
J don't remember it. 

Q. Will you deny that Miller came up and said 30 
"II ello" to you f A. 1 1 o, sir. 

Q. You won't deny iU A. Won't deny it. 
:\Ii.0 ·ht have been twenty or thirty people spoke to 
me there at that time. 

Q. But you don't remember who they were? A. 
No, sir. 

Q. Big crowd around there after the accident? 
A. Bjg crowd, yes. 40 
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(~. ilow many were there! ... L l\light ha n: L!.'eu 
a 11 LmJre<l. lJeople there. 

~- .Might have been'? Don 'i you know? .. \. 
T 0, 8il'. 

lJ. 'l'he only one you can talk about a · bci116 
there, is this man sitting in the seat th en ::! .. \ . 
\V ell, l ·wa8 the nearest one to him ancl be "·a 

10 talking to me. 
Q. He is the only one '? A. I said to him, '· You 

grab hold of him." 
Q. He i , the ouly one you remember? .A. The 

only one I remember, yes. 
Q. All the others you do not rememb er? ..\. 

No, 8ir. 
Q. There is a railroad station right th ere! ..:\. 

Yes. 
Q. People commuting that morning ? .\. 1 

20 might have noticed a couple of the sta tion em-
ployees. I know them all. 

Q. Have you spoken to any of them since, to 
find out? A. No, sir. 

Q. That is a commuting section; and peopl1.l 

there in the morning about that houd A. Ye a 
tran fer point. 

Q. Don't remember anybody there but thi::; onP 
man'? A. No. 

30 RE-DIRECT-l~XAMINATION by Mr . Smith: 

40 

Q. Officer Weber, this thing you say you mmk 
that, dicl you? A. Yes. 

Q. Did you make that for Mr. Autenr eith ! .. \. 
I ays, I thought Mr. Autenreith was somebody 
else that asked me for that. 

Q. Who was it asked you for that? . .\. Thi, 
gentleman here. 

Q. You mean fr. Runyon? A. That little gen-
tleman back there. 
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Q. The young man back there? A. Yes. 
(J. Where was this, at your house or at the sta -

t.ion! ... .\.. I don't remember just where it was now. 
Q. That young man i8 in l\fr. Autenreith 's of -

flee ? A. Yes. 
Mr . . Autenreith: How does he know? 
Mr. Smith: I am not finished. 
Mr. Autenreith: I will withdraw it. JO 

~\. Do you want an explanation of this f 
Mr. Autenreith: I would like to know, if 

you want to explain it. 
~\. I will how you. That is almost the same as 

the curb. 
Mr. Autenreith: All right. Explain it . 

.. \. There is the aloon and there is the drug 
:tore and there is where I wa at, and where hn 
wa. ; there is a crosswalk here-there is no cross-
walk here-there is a crosswalk here. 20 

Q. Then you made a sketch as you remembered 
jt fur that young man, is that it? A. Yes. 

(J. Dic1 you explain to him what happened 
thNl'. A. Ile a ked me about the accident. 

(J. Did you tell him? A. I di<l. 
Q. ·w hen was that? A. A couple of week ago, 

three or four weeks ago. 
Q. ·wher e? A. I don't know whether it wa in 

XPwark or over here-or over in ewark, l 
gue · it was. 30 

Q. Has Mr. Runyon there talked to you about 
the accident before today~ A. Spoke to me out 
in tlie ha ll. 

By 11r. Autenreith: Q. Told you to stick to 
your firs t r ecollection of this accident, didn't he ·? 
A. Who? 

Q. Mr . Runyon? A. Yes, sir. 
Q. Didn't vou state at the time you met this 40 
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young man that you were not near the accident 
and you came along afterwards? A. o such a 
thing. 

Q. Just look at me. I can not follow you. Did 
you ·tate that to him? A. o, I did not. 

Q. Do you deny now that you did tate it. A. 
I do deny it po itively. 

10 By Mr. mith: Q. Mr. Weber, what was it fr. 
Runyon said to you in the hall here the other day . 
A. He said-give me a good ripping over. 

Q. What do you mean by thaU A. I don't 
know-show me that I wa n 't there at the time. 

Q. Is that what he said 1 A. Yes. 
Mr. Runyon: Speak out o the ju ry can 

hear you. 
A. I aid you said that you was going to hm, 

me that I was not there at that time. 
20 Mr. Runyon: All right. Go ahead. I 

30 

want to hear what it was. No doubt they 
have heard it. 

Mr. Smith: So have you. 
Q. That was out in the hall, was it? A. Y c . 
Q. Has Mr. Runyon subpoenaed you at all. A. 

-Yes, the first-on the Saturday morning I wa 
over here. 

Q. Bring you into Court 1 A. Yes. 

FRED C. HELLRIGGEL, worn: 

Direct-examination by Mr. Smith: 
Q. Mr. Hellriggel, where do you live 1 A. I liYe 

183 Avon Avenue, Newark. 
Q. What is your business? A. My busine . 

40 Bottle beer driver at the pre ent time. 
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Q. Where do you work ? A. Hauck's Brewery. 
Q. Newark 1 A. Newark. 
Q. ·w ere you at the corner or near the corner 

of outh treet and ew J ers~y Railroad Avenue 
on the morning of thi accident? A. I wa . 

Q. '-Vhere were you 1 A. Right in front of the 
aloon corner. 
Q. Did you ee Mr. Rubinow, the plaintiff here! 10 

A. Yes. 
Q. Where was he 1 A. He was, just at the time 

I seen him, he was right between the gutter and 
the center of the tracks. 

Q. At that time was there any car there1 A. 
Ye. , sir. 

Q. What car was iU A. Bergen Street. 
Q. Which way was it coming? A. It was going 

ju t to make the turn going down east. 
Q. As it wa making the turn what did Mr. 20 

Rubinow <lo? A. He walked-as though to go on 
the opposite side of the corner. 

Q. Yes. A. It was a cat-a-cornered cut. 
Q. F rom the saloon corner to the drug store 

corner , is that what you mean? A. No; he was 
1roi11g fr om the saloon corner over towards-un-
derneat h the railroad bridge here. 

Q. Oh, here 1 A. Yes. 
Q. Which way was he walking, just in a di -

a0·onal line~ A. Just a cat-a ~cornered, aero s. 30 
Q. Now as the car came around the curve, what 

did Mr. Rubinow do? A. Why, he deliberately 
walked in the side of the car. 

Q. What part of the car came in contact with 
him? .A. The rear end. 

Q. "\Yhat did it do to him? A. Knocked bim 
down. 

Q. What did you do ? A. I ran right out there 
and helped to pick him up. 40 
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(~. Did you ' CC Officer \Yeber around ! ~\. Y l' ~. 

(J. Did he 0 ·0 anywhere near the man? .. \. Yt>.. 
Q. What did he do? A. Ile helpe<l me rni,p the 

man. 
Q. Then ·what did you do with the ma11 ! ~\ . 

·why, put his arms around my shoulder, and Of'. 
fleer "\Veber had hold of him and the man walked 

10 two or three step when he gaYe in, and he hol-
ler tl ''Oh, my leg.'' 

Q. Then what <lid you do with him ? ~\. "\Y , 
took him oYer to the depot. 

Q. That i into the ·tation? .A. Into the , ta-
tion, yes. 

Q. That is, acros ,' directly, i it, from the ~n-
loon? A. Yes. 

(J. Then did you tay there? A. o, sir; I 
·tayed there about two minute · and I heanl a l'H l' 

20 coming and I went out. 
Q. "\Vhat car wa that? A. "\Vhy, Mulberry 

Htrect car, with about fi-ve passengers. 
Q .... U the time you saw Rubinow in th e street 

mid this Bergen 1treet car there, wa th ere any 
other car in that ,Ticinity? A. o, ir. 

Q. "\Ya there any Iulberry Stre et ear that 
·would go we t on outh Street there? ... \. To, ::-ir. 

CHOSS-EXAMIN .ATION by l\fr. Aut 0meith: 
~rn Q. Diel you giYe your name to anybotly as a wit-

ne ' S? A. ot at the present time. 
Q. When? ... -\. Two days after. 
Q. To who? ..A. To the conductor on the l' HI 

that I ride with alway . 
Q. A friend of your , wasn't he? ... \. To, ir. 
Q. \V ell, you ha -ve been riding with him a lorn~ 

time? A. \Yell, he is 110 friend of mi110. 
Q. "\Vell, you knew him f .A. No, ir, not hy 

q () lUUllE'. 
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(l- You ride on that car regularly, don't you! 
.\. I did at that time, yes. 

Q. Ride with that conductor? .A. -W'ith that 
« onductor. 

Q. You volunteered to him the information? .. .:\ .. 
No, sir. 

(J. All right. How did he find it out? A. ·well, 
he !mowed I picked him up, as two days after he 1 O 
:-ay he hears I wa the fellow that picked him up. 

(~. Said he heard about it "? A. Ye . 
Q. You then told him that you were the man? 

~\ . I says, '' Yes, I picked the man up.'' 
Q. Thought that would be to your advantage to 

tPll him that, didn't you? A. What's that? 
Mr. Smith: I object to what his thoughts 

were on the subject. 
rrhe Court: Do you insist on the question. 
Mr. Autenreith: I will withdraw it. 2() 

Q. Do you know Weber? A. No, ir. 
Q. When did you see Weber last~ A. Weber 

la:--t. The last day I was here in Court. 
Q. When was that? A. In the corridor. If I 

am not mistaken it was last Wednesday. 
Q. When did you fir t see him? A. When dill I 

fir ·t ·ee him f 
Q. Yes. A. Last Wednesday when I met him 

outside was the first I ever met him, W ednesda~· 
morning. 30 

(J. 1 low often between the time of the accident 
and this time have you met him? A. Never met 
him. 

Q. N e-ver met him? A. No, sir. 
Q. How often had you talked o-ver this case with 

any of the Public Service men since this accident? 
.. \. Ilow often? 

Q. Ye . ..c\.. I ne-ver s1)oke o-ver the case to them, -rn 
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only to the man that came to the house and a ked 
me for information. 

Q. Who was he ? A. I couldn't say hi s nanw. 
Q. Schnable? A. No, sir. 
Q. Before this accident you had never een 

Weber1 A. No, sir. 
Q. You never aw him until here only a week 

10 ago, after the accident? A. That is th e time I 
seen him. 

Q. The only time? A. Yes. 
Q. Between then you never met him ? .A. r o, 

sir. 
Q. Anybody promise you any money to come 

here to testify? A. No, sir. 
Q. Anybody paying your expenses ? A. Don't 

know, sir. 
Q. Well, anybody to pay them? A. No, sir . 

20 Q. You know, though don't you, that your ex-
pense will be paid ? A. I do not. 

Q. By the Public Service? A. I do not. 
Q. But you will not deny they would not be 

paid? A. Well, I won't deny that, no, of cour e 
not. 

By Mr. Smith: Q. Can you point out the con-
ductor in this room that was on this car I A. Ye . 

Q. Who is it? A. The grey haired man down 
there (indicating). 

30 Q. That gentleman there? A. Yes. 

GEORGEF.YURBUR~sworn: 

Direct-examination by Mr. Smith: 
Q. Where do you live, sir? A. Hu ntington 

40 Street, Newark. 
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Q. What is your busine . A. I am an in p ctor 
of the Metropolitan Life, of ew York. 

Q. "\Vere you in the vicinity of outh treet and 
ew J er ey Railroad Avenue at the time of this 

aceident A. I was on the car, sir. 
Q. On which car? A. On the car, ye . , ir. 
Q. On the Bergen Str et car. A. Ye , ir. 

Mr. Autenreith: Let him tell it. Ile 10 
know. 

Q. Mr. Yurbury, where did you board the car ~ 
. I O'ot on at Huntington treet and Clintou 
Yenue, that is where I O'Ot on very morning. 
Q. Where were you going? A. I go to XPw 

York. 
Q. ·where did you get off the car? A. At the 

tation there, right there, when the car topped 
1here to go around-before he goe around the 
curve. 

Q. I that the outh Street tation. A. Yes. 
Q. That i on the corner of South treet and 

.i:rew Je r y venue. A. Ye . 
Q. Did thi car stop A. Yes. 
Q. Where? A. It stopped-it alway stops be-

fore it goe around the curve, you know. 
Q. Hi 0·ht at the point of the witch? A. Yes. 

Mr. Autenreith: Do not lead him. Let 
him tell it. 

20 

Q. I there a witch at the corner of 1-. outh 30 
'ti , t and ew J er ey Avenue? A. Yes. 

Q. Where doe the car stop a it come down 
,. r ew J er ey A venue and South treet? A. Ten 
feet fro m the cro walk it i suppo ed to top. 

Mr. Autenreith: I object. 
Q. Wher have you een it g nerally topf A. 

i~top about that, yes. 
Q. You ay .·ou were on that car? A. Ye . 40 
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Q. "\Vhere did you get off? .... \. On tlw fr 011t <111-l 
of the ear, ::r, always got off the front end. 

Q. "\Vhen you got off the front end or aft er you 
got off did any other people get off 1 A. Yes. 

Q. Do you know who the) · were~ A. X o ~ir, [ 
do not. 

Q. "'\,Vere they men or women f A. I think then, 
IO ·wa men and I think there was two girls too, <ren-

erally rides down there in the morning. 
Q. At the time you got, or after )·ou got off 

\,hat did the car do? A. vVhen I got off I wa::; 
"tarn1ing on the corner. I ha Ye got about :-even 
minutes and I generally light up and take a smok11 
there and then go upstairs and take the tra in, th:1 

6 :-±3, so therefore-
Q. "\Yhile you were standing on the corn er what 

did the car do? A. It went around the cun-e. 
20 Q. As it went around did you ·ee anythin g· hap-

pen? A. No, but I aw him-I aw the aceiden: 
after the car had got around. 

Q. I see. "\Yhat did you see after foe ear ,n ut 
around? A. Saw two men run back to thi s man. 

Mr. Autenreith: What is that? 
.... \.. After the car got around I seen two me11 

picking this man up. 
Q. Did you know who they were'? A. No, : ir. 
Q. Was there any other car in this vicini t) that 

30 you aw at the time this Bergen Street ear Web 

there or going around the curYe 1 . Not to my 
knowledge, sir. 

Q. Did you make any observation there to . ee / 
A. I always stand on the corner and rubb erne<.'k 
around a little bit, because you generall y light 
your pipe and see what is going on befon• you 
go up tairs. 

Q. Was there any other car that you .__aw there. 

40 .,\. No, sir. 
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ll, • .,. o,Y aft er you aw these two men run to pi ck 
the ma n up what then did they do with him? A. 
Carrie d him in the depot. 

Q. What did you do? A. I stayed there for a 
little while until they got him in. When they go~ 
him in it wa s about train time, and I walked up 
:md went up stairs and took the train. 

Q. Did you see what part of the car came in 1 o 
rontaet with the man? A. Well, I couldn't posi -
ti, Ply ay-1 couldn't exactly say that I did, but 
it wa::--th e tail end, as near a s I can jud 0 e. 

Mr. Autenreith: I object. 
Mr. Smith: I con ent that that b0 

tricken out. I only want to know if he saw. 
~\. o, I did not. 

• r o cro s-examina tion. 

,YIL LIAM GUTHRIE, worn: 

Direc t-examination by Mr. Smith : 
Q. ~fr. Guthrie, what is your business 1 .A. 

Conductor, sir. 
Q. On what line 1 A. Bergen Street line. 
Q. And how long have you been a conductor? 

20 

.\. Fou rteen years. 30 
Q. Do you remember the morning of this ac-

cident? A. I remember the morning, yes. 
Q. W hat day was it1 A. The 7th of December, 

1912. 
Q. Wh at clay of the week was it 1 A. Saturday 

mornino·. 
Q. Wh at car were you on, what line of cars! 

.\ . Berge n Street car. 
40 
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Q. What time on that trip were you due at tlv 
South Street station 7 A. Six twenty-fiv e. 

Q. On this morning did you go on th e trip to 
the South Street station 7 A. This morni ng? 

Q. On the morning of the accident? A. Ye . 
Q. As your car comes to South Street is therfl 

any stop there? A. Yes, always a stop there. 
10 Q. On this morning did your car stop ? 

Mr. Autenreith: I object to it as leading. 
A. Yes. 

Mr. Autenreith: I object. Let him tell 
himself. 

Q. Now, Mr. Guthrie, do you know whether you 
had any passengers on the car that morni ng? A. 
What did you say 7 

Q. Do you know whether you had any pas. cn-
gers on the car that morning? A. Yes. 

20 · Q. Men or women 7 A. Men and women, both 
together. 

Q. Did any of them get off at the South Street 
C'orner 1 A. Yes. 

Q. After the passengers had gotten off what did 
you do? A. Went right along down South Street. 

Q. Did you see the plaintiff here at am A. :N'o, 
Air. 

Q. Did you know at the time-A. No, sir. 
Q. -that there had been any accident 1 A. No, 

30 sir. 
Q. When did you first find out ? A. Two days 

after, sir. 
Q. How did , you find it out? A. The inspector 

asked me about it, and one of the witn esses that 
was here asked me about it, and told me about it, 
rather. 
. Q. What witness was that? A. The young fel-

40 low that just got off. 
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Q. He told you about it, you ay? e . 
Q. At the time your car got at outh treet, 

wa th re any other car there on that morning? 

_\. o, sir. 

CRO -E .... ~AMINATIO by Mr. Autenreith: 

Q. You were on the back of your car? A. Ye . 

Q. When you went around the corner you went IO 

right on and the car did not stop? A. Not right 
around the corner. 

Q. You went right on, no stop. A. No top, 
ir. 

By ~fr. mith: Q. What kind of a car did you 
have . losed car, sir. 

Q. Ye tibuled car? A. Yes. 

rR ED CHULTZ, sworn: 

Direct-examination by Mr. Smith: 
Q. -where do you live? A. 719 Bergen treet, 
ewark . 

. What is your busine ? A. Motorman. 
Q. How long have you been a motorman 1 A. 

Ei 0 ·hteen years next month. 
Q. "\\ ere you a motorman on the car of which 

20 

thi conductor was the conductor! A. I wa . 30 
Ir. Autenreith: When 1 

Mr. Smith: Oh, about ten year aero, I 
o·ue s. 

Q. t the time of this trip? A. Ye . 
Q. Did you have that conductor on that trip? 

... \.. Ye . 
Q. Do you remember your car coming to South 

'treet? . What's that? 40 
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(J. Do you remember your car coming to 8out li 
Sheet? A. Yes. 

(~. What line of car was it? A. Bergen Street. 
Q. Can you tell me whether or not the car 

stopped at South Street? A. Certainly stopped. 
Q. Do you know whether many people got off 

your car? .... \_. Yes, ir. 
10 Q. Did any of them get off by the front door! 

A. Ye·, there was a number of them got off th" 
front. 

Q. Tow after the people had gotten off from 
the front platform did you get any signal · to o·o 
ahead? A. Yes. 

Q. What did you do? A. "\Vent ahead around 
the corner. 

Q. Did you know of any accident happening to 
your car at that time? A. I did not. 

20 Q. Or on the street f A. No. 
Q. When did you first hear of it? A. About bro 

cJay::, afterwards. 
Q. Somebody told you of it'? A. No. 
Q. How did you hear of it f A. Mr. Schnabl· 

got on the car and a ked me about it. 
Q. On that trip did you strike anybody that yo:1 

know of by the front of your cad A. o, ir. 
Q. Wa there anybody on the track in front of 

your car on that trip? A. There was not. 
30 Q. At that point, I mean. vV1ien you stopped 

at South Street then did you see any Mulberry 
Street c~u-coming south on Mulberry Street 1 A. 
To, sir. 

Q. '\Ya , tlwre an~· othC'r car at that ronH'l' nt 
that time? A. o, sir, there ,,a ' not. 

Q. What time did you get at the corner. ...\. 
G :23. 
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CH')S S-EX ... DHKATIOi'J hy Mr. ~\utenreith: 
Q. Do yon . till work on tbc Ber 0 ·en treet line . ... \. y ~'-'. 
Q. H ow long heforc thi . accident had you 

"·orke<1 on the Bergen Street line? A. Oh, about 
fourtee n ye ar . 

Q. H ow many trip I do you make a day past this 
junrtio n of Railroad Avenue and South Streetf 10 
.\. ,, eJI, we make ci 0 ·ht. I think it is eight trips. 

Q. That i. you pa that point eiO'ht times? A. 
Y<•S. 

Q. Tlie:·c wa nothing particular about thi trip 
to attrac t your attention to it, was there? A. 
TherC' wa not. 

Q. ~ Tothin° ·; and you have been on that line for 
fomtecn year . befor the accident? A. Yoes. 

Q. Been on it ever inc e ? .. \. Y c '. 
Q. t ill working for the Public ervice, aren't 20 

>·ou ! ... \. Yes. 

Jfl~S TILLIE MERER, sworn: 

Di1w t-e.·arnination h~- Mr. Smith: 
Q. ::\fis ~fe er, speak up o all the e gentlemen 

c·:rn hear you. . Yes. 
Q. Wl1ere do you Jive? ....\. 32 Bay View Ave- 30 

nne, ... ewark. 
Q ... \re you employed anywhere? A. Yes. 
Q. W11 re? A. Splitdorf 's. 
Q. "\Vhere i, that place of husine s? A. Hio-h 

• trrrt; I wa , not workino- there at the time. 
Q. ,Yher e were ~·ou working at that time? A. Clark'.-. 
Q. ,Yhat do you mean, Clark' Thread Mills f 

... \ . Thre ad 1\fill . . 
.JO 
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Q. You rem m ber the morning of this accident. 
A. Yes. 

Q. ·were you at th corner of South Str e t and 
ew Jer ey Railroad Avenue. A. I was on the 

1Car. 
Q. Which car? A. Bergen car. 
Q. ·where did you 0 ·et off that cad A. outh 

treet station. 
Q. ,Vhere did the car stop? A. South Street 

ta tion, on cw J er ey Railroad A venue. 
Q. You ,,ay you o-ot off the cad A. Ye . 
Q. Was there anybody with you? A. Yes. 
Q. '\v71o wa it? ..A. Louise Hill twine. 
Q. After you o-ot off the car what did you do. 

A. ,Yalked to the tation. 
Q. That i the opposite corner from the saloon 

eorner, is it? A. Ye . 
Q. Then what <lid you do after you walked into 

the tation there? A. ·waiting for the young lady 
to come from the baker shop. 

Q. ,Yhere wa the baker hop? A. On South 
treet. 
Q. I it we tor east? A. Up from the aloon. 
Q. -.While you were standing there, what did the 

car, the Bergen Street car do. A. ,Yell, the 
youn O' lady friend of mine came down while the 
Bergen car was standing there. 

Q. Then what happened 1 A. Then two of u~ 
walked towards the cafe, that i the saloon . 

Q. Toward here? A. Yes. .And the car \fa 
ju t turning then, on the turn, going down South 
Street. 

Q. Going down which way? A. East. 
Q. And then did you see the old gentleman 

there, the plaintiff? 
Mr. Autenreith: I object to it as 1eaclin0'. 
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Mi .. Tillie f r- Cro .., 

fr. mith: I can a, k h r if 
man. 

\. y . 
aw the 

Q. "\Vb n you aw him where w& h ? . Leav-
ing-the curb from the aloon . 

. Then what did you e happ n? . Ju t as 
the car turned I seen the rear end of the Bergen 
hit him and kno k him down. 10 

Q .. And then what did you do! . I walked in 
the middle of the street where the a cident wa . 

Q. Then did anly peope come. A. Ye . 
Q. "\\ hat did th y do with th man? A. Two 

fellow carried him into th -
Jfr. utenreith: Speak up. 
A. Two feriow can i d him into th tation. 
Q. Then after they carried him into the tation 

what did you do. A. I went over to fi Heber' 
hou . 20 

Q. What became of the car. A. Turned down. 
Q. Down east1 A. Ye . 
Q. Wa there any other car ther at the time. 

A. 1 o, ir. 
Q. Was the old gentleman, the plaintiff, walk-

ing or tanding at the time he wa hit by the cad 
A. "\Y-alking. 

RO .. S-R~ A U ATIO by Mr. Autenreith: 
Q. You got off at the South Stre t tation, you 30 claim. . Ye . 
Q. Did you walk in thi direction over to that 

rorller, over to corner A. by the aloon 1 A. No; 
walked to the , tation when I rrot off the car. 

Q. Went into the tation; then where did you 
o-o from the station 1 A. "\Valked over to the cafe. 

Q. Over to thi aloon. . And I was on the 
, idrwa lk in the street. 40 
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Q. ""\Y 011, how fnr did yon °·rt? ... \. ""\Ya n 't on 
thl' ('Ul'D yd. 

Q. ""\Yben <litl ~·on get to the cnrh? A. I <lidn 't 
get-I nev r got to the C'urh. I walked in the mitl-
<11<' of the . trect. 

Q. \\ hich direction were you going? ... \ . ""\Yait-
ing· for the ear to turn around. 

Q. Which car ? A. Bergen car. 
Q. "\Yalking around the car? . Yes. 
Q. \Yhrre wa , the rar tanding? A. It wa not 

,·tamling. It wa turning the corner. 
Q. \Yherc did it come to a tand till ? ,Ju. t 

I oint it out here if )Tou can, just at wha t point . 
... \.. Here (indirating). 

Q. That line? A. Ye , ir. 
l\fr ... \ntemrith: Is that, witch tll~it line . 
Mr. Rrnith: Yes. 

Q. I. that the fow where ~·ou mean ? ... \ . Ye .. 
Q. You came away around in hack of the car 

A. The car was turned. 
Q. ,,.,.. as the front of the car at that . 1witrh X. Y., 

as >·on call it? A. 'rhe front enrl wa sta nding by 
th0 switrh. 

Q. "'\\7wn it wa . , tanding? A. Wh en it wa 
, tarn1ing. 

Q. You tarted aero , the treet hefor e the car 
:tarte<1, clidn 't yon? A .... To. 

Q. The car tarted? \. Yes. 
Q. Yon both make the move at the amr time . 

... \ . ... \hout the ame time. 
Q. 1 .,.. ow in walking aero , you walk ed hark a 

little hit to get around the hack of th e car a~ it 
wa . going around. A. Yes. 

Q. Y~n newr got to the curh? ... \ . .Jo. 
Q. Have yon talked this accident on ~r with an:·-

hod? since tliat four? \. Yes. 
Q. "\Yho? .\.Don't know hi name. 
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Q. Brother Selmahle. ....\. .... To. 
Q. You know Mr. Sclmable? A. o. 
Q. The car sitartecl to go around? A. Yes. 
Q . .... '\.t the same tjme you started to cross the 

. trec t? A. Ye . 
Q ..... \.ml you veered a little back to go around 

th<• back of the car at the same time? A. Yes. 
Q. You neYer 0 ·ot oYer as far as that curb? A. 1 o 

...... o. 
Q. Did you really 8ee the car strike Mr. Rubi-

now? A. Yes. 
Q. ""\Yhere was, the cad Just point out on this 

mnp where he was standing when you saw the car 
. trike him? A. He was walking oYer here, right 
owr here; he was about there when I seen him. 

Q .. About at the point F? A. i\.'bout here. 
Q. When you saw him struck? A. Yes. 
Q. But you never got on the sidewalk there? 20 

... \ . No. 
Q. This car was going around the corner while 

you were walking? A. ,Yell, when the car wasi 
gone arouml the corner, I ,vas standing there. 

Q. Y 1 • aw him afterward . Then the front 
of the ca ad pas eel him? A. o, the car had 
not pa sed him yet. 

Q. Had not pass 1ecl him? A. No. 
Q. But before ~·ou got to that curb you saw Mr. 

Rnhin ow struck by the car? A. Yes. 30 
Q. How far from the curb were you? A. I was 

about here. 
Q. About how many feet from the curb had you 

gotte n ? A. I am a bum judge-about a foot dif-
ference . 
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Louise Hilltwine-Direct 

LOUISE HILLTWI E, sworn: 

Direct-examination by Mr. Smith: 
Q. Miss Hill twine, where do you live! A. 35 

Madison Street, West New York. 
Q. Where did you live in December, 1912? A. 

321 Waverly Avenue, Newark. 
1 O Q. ·what was your bu iness 11 A. I worked in 

Clark's Thread Mills. 
Q. Do you remember the morning of this ac-

cident 1 A. I do. 
Q. Were you with Mi s- A. I was with Ii . 

Meser. 
Q. That young lady that was there7 A. Ye . 
Q. Where were you 1 A. On the Berg en line 

-car. 
Q. ·where did you get off that car? A. On Tew 

20 Jersey Railroad A venue. 
Q. vYhat street? A. Routh Street. 
Q. WiH you ay whether or not the car stopped 

at South Street 1 A. The car did stop and let u 
off. 

Q. Where did you get off, the front or rear of 
it? A. Off the rear end. 

Q. And when you got off what did you do. A. 
I went around to the rear end of the car, becr.u e 
we went over to meet a friend of our . 

30 Q. While you were going around the rear end 
of the car what did the car do 7 A. The car 
started going. 

Q. Started going7 A. Yes. 
Q. Did you see thi old gentl man get hur t. A. 

The rear end of the car hit him. 
Mr. Autenreith: I object to that . It i 

not re iponsfre. 
40 The Court: Strike it out. 
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Louj c Hilltwine-Cros 

Mr. Smith: I consent that it be stricken 
out. 

Q. You must answer me yes or no, please. Did 
you ee thi gentleman get hurt? A. Yes. 

Q. "'\Yill you tell us how it was done? A. The 
rear end of the car hit him when the car turned. 

Q. Where was he at the time. A. He was com-
ing fr om the caf e. 1 o 

Q. Which way? A. CrosSling the street. 
Q. Which way was lrn goino-? A. Slanting. 
The Court: Show it on the map. A. This way 

(indicating). 
Q. That would be from the saloon corner over 

to the dru (Y store corner; is that it? A. I o, it 
looks more as if he was coming down that w&y 
( in lie a ting). 

Q. 1fore 8ilanting towards the railroad embank-
ment? A. Y.es. 20 

Q. What was he doing at the time the car hit 
him, wa he walking or srtanding? A. He was 
walking. 

Q. "'\Yhat happened to him? A. He fell down 
and hi boxes flew all around. 

Q. ,Yhat boxes? A. Some cigar boxes, it looked 
like to me, I don't know. 

Q. fter he fell down what did the car do? A. 
Tlw car kept on going. The two men picked him 
up. 30 

Q. Then what did you do with him? A. Carried 
him into the station. 

Q. Then what dicl you do? A. I went to my 
frien d' hon e. 

CP OS -EX.AMIN .A. TIO~ hy fr. Autenreith: 
Q. When you . tarted from the station to go a-

ero the treet you were bound for your friend's 
hou. 'e, weren't yon? A. Certainly. 40 
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Louise 1Tilltwi11e-Cross 

Q. ( )f course you <lid not expect you were going 
to nm into any accident such as Mr. Rubi now! 
A. Xo. 

Q. Diel you tart before the car tarted or after-
wards? A. I ·tarted about the same time as the 
car started. 

Q. Yon went around the back of the car ju t 
1 o after you got off, dicln 't you? A. I did, ye . 

Q. Got off the car. Where did the car stop. 
Point it out here. 

C\Yitne indicate . ) 
Q. "\Yhere was the front of it? A . ..About here 

( in<lirating). 
Q. This place marked X Y or further on! A. 

I clon 't know, but I think about here. 
Q .. About the junrtion of that cun·c with the 

main line; is that it? A. About there. 
20 Q. "\Vell, we will say that i Z. About there i 

where the front of the car wa. . You got off the 
haek and walked around the back over to the other 
side? A. Right about here is where the man 
stood. 

Q. N" ow l)oint out where :·ou were when you 
claim you saw the man hit? A. About here. 

Q. A bout there? ..A. Ye . 
Q. About how many feet from the cnrM \. 

rrhree or four feet. 
30 Q. Let us mark thi K. Does that indicat e the 

front, about where you were? A. Yes, about that. 
Q. About that. And about three or four feet 

from the curb? A. Yes. 
Q. Do yon know how long these car are, haYe 

yon any idea~ A. o, I ha Ye not. 
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Benjamin ~I. Richardson - Dired 

BE~JAMI~ M. RICHARDSON, sworn: 

Direct-examination by 1Ir. Smith: 
Q. Mr. Richard on, where do you live? A. 7 44 

Hunt ington Street, ewark. 
Q. "\Vhat is your business? A. Conductor, Pub-

lic Service. 
Q. How long have you been a conductor? A. 1 O 

Fiftee n years. 
Q. "\Yhat line wore you on December 7, 19121 

.\. ~rnlherr:L 
Q. Still on t]1c ~In]hcrry line? A. Y€s. 
Q. Do you remember this morning that this &c-

<·ident happened? A. I remember hearing about 
it; I <1id not ee it. 

Q. "\Yhat car did you have at that mornino- on 
tlir. ~fulberry Street line? A. Mulberry. 

Q. Do you know wheJ;her or not any other cars 20 
· ha<l g·one out that morning on that line? A. I ani 

th(• firs t car out on that line. 
Q. "\Vhich way were ~Ton going? A. I was com-

ino-south on Rai]roa<l A-venue. 
Q. Then a I understand you would he the first 

<·ar that would motor outh on Railroad Avenue 
that morning 1 A. Yes. 

Q. "\Vhat time are you due at the corner of 
j 

1 outh Street station? A. "\Ye ·were due there at 
o :2G. 30 

Q. X ow this morning when you o-ot there at the 
M ulhery Street, was there any other car in the 
, ieinity ? A. I didn't see any, no, sir. 

Q. -YVhen you left Mulberry Street at that place 
wa. there any other car there? A. o, sir, there 
were not. 

Q. You did not see this old gentleman get hurt? 
.\.1'o,s ir. -:10 
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Benjamin L Richard on ro 

Q. Did you ce him at all on that trect that 
morning? A. To, ir. 

Q. How did yon know that ther had been an ac-
cident at that corn r. A. "\\'ell, ther wa, a party 
got on the car and told me about it. 

Q. Then, a I und r:tand you, your i the fir t 
car out going 'outh on folberry treet that 

IO mornin()'! A. Ye . 
By the ourt: Q. Do you know what time that 

mornin()' it wa. that your car arrived at the ta-
tion, o called, or the ' corner of Railroad Avenue 
and South tre t A. Well, we are due there at 
6 :2G, I think we wcr about on time, a near as I 
can remember. 

RO~. -K~ .. nrr T .. \TIO ... T hy fr. Ant nr ith: 
Q. How long haYe you heen on that line A. 

20 \\r 11, I haY he n on thatline about fifteen year . 
Q. How long h for the accident 1 A. Well, the 

.. arnc amount. 
Q. Do you know when this accident .happene<l, 

... \. ir? 
Q. Do you know wh n thi accid nt happene<l 

... \. Decemb )r 7. 
Q. \\.,,hen, what year. A. On a aturday. 
Q. ""\"\7liat year? 1\.. 1912. 
Q. How do you fix these date.. o accurately 

30 A. "\Vell-
Q. You did not . ec it happen, did you T A. Well, 

I remember when thev told me ahout thi ac iclent. 
Q. Oh, they told yo·u about it. How many trip 

throtwh there do you make in a day. A. Eleven 
trips. 

Q. Been doing that for fifteen year., and you 
are still doing it? A. Well, we used to make 
tweb:e when I fir t went on the line, but the la t 

40 number of years we have been makinrr eleYen. 
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Fr d J. B eger-Direct 

Q. But the last number of years you have been 
making eleven 1 A. Yes. 

Q. till work on the Public ervice? A. Yes. 
Q. Y1ou did not ee the accident T A. No, sir, I 

did not. 

FRED J. BEEGER, .worn: 

Direct-ex&mination by Mr. Smith: 
Q. l\fr. Beeger, where do you live? A. 759 Ber-

gen Street, Newark. 
Q.What i your bu ine ? A. Motorman. 
Q. How long have you been a motorman 1 A. I 

am motoring now twelve years next August. 
Q. What line are you on 1 A. Mulberry. 
Q. Were you on that line in December, 1912 T 20 

A. Yes. 
Q. "\Vere you the motorman of the ·conductor 

who was last on the stand here? A. Yes. 
Q. "\Vhat time was your car due at South Street 

. tati on, a you recall, in December, 19121 A. 
o :26. 

Q. On thi. trip. .A. Ye . . 
Q. Do you rememher coming to the corner on 

that morning? A. Yes. 
Q. Do you know whether or not there was any 30 

other car at that place when you got there that 
morn ing? A. o, sir. 

Q. Wa. there any other car there that morning? 
A. rot at that morning, no, sir. 

Q. Did you , ee thi old gentleman get hurt1 A. 
_ To, , ir. 

Q. Whflt was thr first you knew of there having 
be n an accident there? A. Well, the conductor 
crime out anrl told me about it 40 
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Fred J. Beeger-Cro 

Q. \Vhen wa thaU A. That was when we were 
going up Thomas treet a ways. 

Q. Was there any other car that came down 
outh on Mulberry Street that morning before 

yours 1 A. Came down South f 
Q. Yes. A. No, sir. 
Q. Is yours the first car out in the mornin g1 A. 

1 o First car out, yes. 
By the Court: Q. How did you say you found 

out about the accident? A. The conductor came 
out and and told me about it going up Thomas 
Street. 

Q. Which conductor 1 A. The conducto r that 
was ju rt on the stand. 

Q. The conductor on your own cad A. Yes. 
Q. How long was that after you reached the cor-

ner of South Street and Railroad A venue. A. 
20 He told me? 

Q. Yes. A. Oh, I should judge about a minute 
and a half, your Honor, about a minut e, your 
Honor. 

Q. Had you seen Mr. Rubinow, the gentleman . 
sitting here at the end of the eat that morning . 
A. o, sir. 

CROSS-EXA 1I ATIO j_ bv Mr. Aut enreith: 
Q. You knew nothing about the accident until 

30 the conductor mentioned som thing ? A. That i 
what he told me, ye 

Q. Still workino- for the Public erv ice, are 
you ? A. Yes. 

Defendant rests 1. 
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Plaintiff's Testimony in Rebuttal 

GEORGE H. RUBI OW, re-called: 

Direct-examination by Mr. Autenreith: 
Q. Do you know J olm 1Veber? Where is he? 

Wehcr , tand up, will you. Know that man T 
A. Yes . 

Q. Did you eYer see him before? A. Yes. 10 
Q. When did you first see him after the acci-

dt~nt? "\Yhen after the accident did you fir t see 
him? A. Oh, about-I saw him the next Tnesday. 

Q. 1Text Tue day? A. Yes. 
Q. Didn't he tell you at that time that he did 

not see the accident as he was the street and wa~ 
not near the place where the accident took place? 
\. Y~s, positively so. 

Q. What had you asked him? A. I asked him 
whether he saw the accident and he said- 20 

Q. Go ahead. A. He said, '' Gentlemen, I would 
like to oblio-e you, but I did not see it; I was away 
ahout a block. 

Q. What else did he say about it if anything? 
. .:\. Well, he didn't say anything else. 

Q. "\Vhat did you do then? A. Didn't do any-
thing . 

Q. Say anything more to him or did you leave 1 
A. I left. 

Q. "\Vas there anybody else there at that time 1 30 
.. \.. :\Iy brother, Dr. Rubinow. 

Q. Any bod) ' el e beside 1Veber? A. o, sir. 
Q .... To oPe el e? 1Vhere was this conver ation? 

A. In a mall room near the-in the inside of the 
Pir t Precinct Station. 

Q. In ewark? A. In Tewark, yes. 

ORO~ 1S-EXAMI ... \.TION by Mr. Smith: 
Q. Well, you went to the station house, didn't 

you. A. Yes. 40 
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George H. Rubinow-Cross 

Q. You went to the ta tion house to see him 1 
A.Ye. 

Q. omebody had told you that he had een the 
accident? A. Somebody told u that it was hi 
beat. 

Q. It wa his beat? A. Yes, that i what ome-
body told me. 

IO Q. Who told you that? A. In the statio n thev 
told me that. 

Q. "\V110 told you? A. I couldn't recoll ect the 
name who told me that. 

Q. Was it a polticeman who told you it wa hi 
beat? A. The station-South Street tati on they 
told me. 

Q. South Street tation? 
~fr. Runyon: Let him answer. 

A. omebody told me that John "\Yeber helped 
20 to take him in the station and I went to ee him 

and a . ked him if he saw the accident. 
Q. omebody at the South Street stat ion told 

you that Officer J olm We her helped him into th 
station; i that right? A. Yes. 

Q. You don't know who that wa ? A. I do not 
know. 

Q. Did you go and see W ebed A. Ye , just an 
I aid. 

Q. Diel you a k him if he helped him into th 
30 station A. o, I a ked him if be aw the ncci-

dent. 
Q. Did you ask him if he helped your fath r 

into the station? A. To, I didn't. I took it for 
granted. 

Q. You a ked him if he saw the accid ent 
Ye. 

Q. And he said, '' Gentlemen, I would lik to 
oblige you, but I was a block away". A. Ye . . 

40 Q. And did not see it? A. Yrs. 
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Dr. Rubinow - Direct 

Q. Is th at what he said 1 A. Yes. 
Q. Oblige you how? A. Well, help me out, he 

meant, by t estifying . 
. Q. Help you out by testifying! A. Yes, if he 
woul<l see. If he saw naturally he would help us 
out. 

Q. Natu rally he ,,·ould like to help you out 
only he said he did not see it? A. Yes. I 0 

Q. That is what he told you? A. Yes. 
Q. fiure of that 1 A. Positive. 
Q. Very positive of it1 A. Yes. 
Q. ,\ ith in the station house 1 A. Yes. 
Q. Your brother was there 1 A. Yes. 
Q. That is true 1 A. Yes. 
Q. The two of you were at the station at the 

.__ame time? A. Yes. 
Mr. Autenreith: Naturally. 
Mr . Smith: Naturally or unnaturally, I 20 

don' t care. 
Q. You were both of you there at the station at 

the ame time ? A. Yes. 

DR. . RUBINOW, re-called: 

Dir )ct-examination by Mr. Autenreith: 
Q. Do you know John Webed A. I do. 
Q. Did you ee him after December 7, 19121 A. 

Ye, I aw him once. 
Q. ""\\ here did you see him 7 A. In the police 

• tation on the corner of "\V ashington and Cross 
tr t . 
Q. "\"\ as that the time that you were there with 

your brothe r! A. Yes, I was there with my 
brother. 

30 

40 
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Dr . S. Rubinow-Cross 

Q. Did you say anything to him abou t the ac-
cident 1 A. Yes, we asked him whether he saw the 
accident. 

Q. What did he say ? A. He said he was too far 
away, he didn't see anything. 

Q. Say anything else about it 1 A. I asked him 
whether he saw anybody there around who ha · 

IO seen it, and he says he didn't see nobody. 
Q. Didn't see anybody ? A. Didn't see anybody 

who saw the accident. 
Q. Did he say where he was? A. H e said he 

was too far away. 
Q. Too far away¥ A. Too far away. 

CROSS-EXAMINATION by Mr. Smith: 
Q. You knew he had been there, didn' t you A. 

I did not. 
20 Q. Eh? A. I dicl not. 

Q. You knew that at the time your fat her madr. 
this statement he said that Officer Weber was 
there, didn't you 1 A. No, I did not. 

Q. Didn't know that? A. No. I heard it. I 
didn 't°know it. 

Q. Heard it from whom? A. From people. I 
don't remember from ·whom .. 

Q. You heard your father say it~ A. I did not. 
Q .. Didn't hear him say it 1 A. o. 

30 Q. This statement says: '' The next :Mulberry 
Street southbound car that came along stopped 
after the motorman saw me and got off and n 
policeman named Weber also appear ed in tl1e 
meantime.'' A. Yes. 

Q. You knew- A. I marked this, '' Generally 
true.'' I didn't know. I didn't care for the name 
of the policeman and whether the policeman wa: 

40 there or not. 
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Fred "\Y. Miller-Direct 

Q. You knew "\Y eber 's name was mentioned as 
ha\'ino- been there f A. Ye , I guess it was men-
tioned by a poljceman who brought him into my 
hon . He said that "\Veber mu t know more 
ahout it. That is what I remember. And an-
other policeman brought him in, and when I asked 
him whether he aw it he says, "No," but be says 
"\Yeher is out there, and he must know some- 10 
thi1w about it.'' That is why I went with my 
brotlier to see Weber. I asked the sergeant to 
l t u have a talk with Weber, and we went in the 
hark room in the station, and we a keel Weber 
whether he saYv the accident. We wanted to get 
witne. e . We a ked him if he aw and he sairi 
no. I a keel him if he could give us some of the 
name of people that could have seen it and ho haid he didn't know. 

Q. Didn't know anybody~ . Yes. 20 
Q. You knew that your counsel had subpoenaed 

,reber to come here as your witness during the 
trial ? • I did not. 

Q. You clidn 't know your attorneys had sub-
ponuecl "\Y eber? A. I did not. 

11 RED W. HLLER, re-called: 

I>irect-examination by Mr. Autenreith: 
Q. You know Officer Weber. Just stand up. A. y .. 
Q. How long have you known him 1 A. Oh, I rouldn 't ay, a number of years. 
Q. ·well, more than a year f A. Yes. 
Q. Did you know him before this accident 1 A. I did. 
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Fred '\V. Miller-Direct 

Q. Do you remember meeting him on this morn-
ing? A. I do. 

Q. Where d1d you meet him? A. Just as l 
came out of the paper store. 

Q. From which direction was he coming-just 
turn to the map and point it out. A. Coming from 
the north-from north to south. 

10 Q. What street is north of South Street along 
Railroad Avenue? A. First Street. 

Q. First Street 1 A. ·Tichenor Street. 
Q. You saw him coming from north to soutli, 

from Tichenor Street to South Street? A. Yes. 
Q. Was that before or after you went int o the 

paper store? A. That vrns ·when I came out of the 
paper store. 

Q. Did you say anything to ·weber? A. I sai(1 
''Hello'' to him, yes. 

20 Q. What did he say? A. He said, "Hello ." 
Q-. Had you noticed the people or crowd goin; 

into South Street station at that time? A. I did, 
yes. 

Q. "What was he doing? A. He was walking to 
the crowd. 

Q. "\Va]king towards the crowd, fast or slow, 
or how? A. Well, medium gait. 

Q. ,Yhen you went into the paper store did you 
look up towards Tichenor Street! A. I always do. 

30 Q. Did you see "\Yeber at that time? A. :No, no-
body. 

Q. You only met him when you came out. A. 
Yes. 

Q. At that time he was walking from what di-
rection : A. He was walking from Ticheno r treet 
to South Street. 

Q. Toward South Street, did he say anything 

40 to you then about an accident? A. _._To. 
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Q. That paper store, you say, is how far from 
the corner- from the north side of South Street J 
,\. Thirty-five or forty feet, perhaps more. 

Q. You met ""\Ye1ber, you say, right in front? A. 
Ye~, he wa coming to the paper store as I was 
ooing up. 

Q. Walk ing in a southerly direction 1 A. He 
wa · going outh and I was going north. IO 

Q. Tichenor Street is north of South Street! 
,\. Ye. 

( 
1RO S-EXA'.MIN ArrIO by Mr. Smith: 

Q. You saw ·weber as you came out of the 
paper tore? A. Yes. 

Q. He ·wa then, you say, on New Jersey Rail-
road Avenue, was he? A. Yes. 

Q. Walking towards South Street? A. Yes. 
Q. Sure of that, are you 1 A. I am positive, ye8. 20 
Q. Known Weber a long time? A. Yes. 
Q. Frien d of his ? A. No, not personal. 
Q. Enemy of his? A. o, sir. 
Q. Have n't any animosity against him? A. No, 

11'. 

Q. ,. Tot a bit, eh? A. o, sir. \Vhy should I? 
Q. Diel he ever pull you? A. No, never gave 

g·.we him cause to. 
Q. Ile never pulled you at all A. No; I never 

()',l\'e him c'luse to. 30 
Q. 1 ever very friendly with him, were you? A. 

To, 

Q. o this morning you said "Hello"? A. Yes. 
Q. \nd he said ''Hello''? A. Yes. 
Q. And you went one way and he went th8 

other. A. Yes. 
Q. J that right? A. Yes. 
Q. That i all you know about it, is it? A. That 

i: all I know. -10 



130 

Fred "\Y. Miller- Cr o .. 

Q. You are sur e it wa this mornin g. . I am 
positive. 

Q. "\Vhat makes you say so positiv e it was thi: 
morning 1 A. Becau e I aw the crowd there. 

Q. The crowd where 1 A. At the stati on. 
Q. Well, there were a lot of peop le runninO' 

there '? A. No, there was no body runnin g. 
IO Q. obody at all running '. A. r ... o. 

Q. "\Valking1 A. o. 
Q. obody at all walking? A. 1 o. 
Q. What were they doing? A. Th ey were ta'k-

ing the old gentleman in the station. 
Q. Who? A. Mr. Rubinow. 
Q. Who ,vas takin()' him in? A. Fo ur or fi\'e 

people. 
Q. Who were they? A. I don't know. 
Q. Don't know any of them at all? A . .1. r o. 

20 Q. Don't know this young man her e at all .. A, 
o, Ir. 
Q. This young man here next. A. No, sir. 
Q. Did not meet him somewhere ? A. 'o, sir. 
Q. Did you meet him and say ''Hell o'' to him 

A. No, sir. 
Q. ure of that? A. Po itive. 
Q. If he says that he helped to carry ~Ir. 

Rubinow into the station or helped Mr. Rubinow 
into the station that may be true ? A. It may b , 

30 yes. 
Q. And the only one you saw i W el)er. . I 

saw him. 
Q. You have got him fixed right in your ye :.o 

that you could see him now? A . .1. To, I have not, 
unless I look at him. 

Q. Not unless you look at him, of cour e. That 
is all. 
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l RE-DIHEC T-EXAMI ATION by Mr. Auten-
reith: 

Q. Just point out on the map there where the 
crowd wa when you saw the crowd 7 A. They 
were ri 0·ht about here (indicating) at the curb. 

Q .... \.t the point marked M-about theref A. 
Ye. 

Q. You were standing where 1 Just point out 10 
on the map? A. The paper store, here (indicat-
in o-). 

Q. Point marked N. And it was at N that you 
met Weberl A. Yes. 

Q. At the same tim~, just before you said 
"Hello" to Weber, you noticed the crowd over 
here. A. Yes, because I had looked for the old 
gentleman, because I walk with him. 

By Mr. Smith: Q. You did not see the old 
gentleman. A. Yes. 20 

Q. You did not see them carrying him in 1 A. 
I "'aw him at the curb, but I didn't know it was 
l1im. 

Q. Diel you see them ta'.king hold of him, or see 
the crowd there 7 A. I saw them have hold of him, 
ye~; I dicln 't know it was him though. 

LODI "\Y.AGRNER, sworn: 30 

Direct-examination by Mr. Autenreith: 
0. no you know Weber? ·will you kindly stand 

up again for us 7 Do you know that gentleman? 
... \.Ye. 

Q. ,\ hat is your business 1 A. Stationery and 
confectionery and paper store. 

Q. You keep the paper store we are talking 
about. A. Ye . 40 
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Q. Do you remember liller coming into your 
office that morning, December 7th? A. Yes. 

Q. Do you remember that morning eeing 
,Veber : A. Ye , I seen him. That wa ju t the 
time when Mr. Miller went out from me and said 
"Hello" to him. 

Q. ·what time of day was that? A. I am not 
1 o quite sure, but I think it was about twenty-fire 

minutes to seven or five minutes-
Q. Somewheres around half-past six? A. Half-

pa t six. 
Q. Which direction was ,Veber walkin<r. ...\. 

As far as I could remember he came from Tich-
enor Street towards South Street station. 

Q. -where i Tichenor Street? A. Tichenor 
Street is one block away from South Str eet ta-
tion. 

20 Q. North, this way? A. I don't know. I don't 
know anything about the way. I !know in my 
head where it goes. 

Q. It is the - other direction from Thoma, 
Street~ A. Yes, it is the third block from thr. 
house. 

Q. Which direction was Weber walking wheu 
you saw him? A. There is only one side. He 
came dov.-n from Tichenor Street. 

Q. Towards where f A. "\Valking towar d outh 
30 Street Station. There is only one side there. He 

had to pass by me. 
Q. Did you see W eiber say ''Hello'' to him \. 

What's that. 
Q. Diel you hear "\Veber speak to him ? A. All 

I heard he saluted him, that is all. 
Q. -what did he say when he salut ed. \ . He 

said ''Hello,'' and if he answered or not I don't 
40 know. 
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Q. You heard him ay "Hello"? A. I hear<l 
him ay ''Hello,'' to him. 

By the Court : Q. "\Yhen you say ''him'' you 
mean who? A. Mr. "\Veber. 

Q. Mr. Miller said ''Hello" to Mr. Weber. 
Q. Did Weber have his uniform on, do you re-

member? A. I don't remember. 
Q. Did you notice any people at the South IO 

trce t tation. A. At that time it was when I 
went out in the morning I seen there was a crowd 
fan ding, and at the same time I seen there is 
a man being carried in the tation, and next I 

e there was a man put into the patrol wagon, or 
in the i,yagon, a patrol wagon or ambulance, but 
who it wa I don't know. 

Q. Where was w· ber when you saw them 
carryinO' the man in the station? A. "\Vell, when 
fr. Miller went out so was everything over- 20 
verything was over. 
Q. Did you follow Miller out of your store 1 A . 

.. To, "'ir, I couldn't I was all alone. 
Q. ,Yl1ere ,vere you in the tore? A. My paper 

tancl i on the outside, and when I go outside I 
c uld ee the station there and everything, but 
that "a a dark morning, I suppose that is why 
it wa impo ible for me to see what was the 
matte r. 

Q. You saw people there, did you? A. I saw 30 
th m carryino- him in the station. 

). :Miller had gone out just about then? A . 
.. tille r went out from my store just when Ir. 
\\ ... b r pa ed by. 

ATIO by Mr. Smith: 
Q. \Yhat time was that 7 A. After six, about 

half-pa t L· or rnayhe five minutes more or less, 40 
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I couldn't say, becau e I don't r emember . I wa 
not watching the time. 

Q. Anybody else in the store be ide Mr. 
Miller. A. To, clon 't remember, no. 

Q. Did Mr. Miller buy something ? A. Yes. 
Q. "\Yhat? A. Got cigarettes and a new paper . 
Q. Then he tarted out A. Started out. 

1 O Q. "\Yhen did you see "\V eiber pa ing? . At 
the time when Mr. Miller went out. When he 
wa -at the time he went out. 

Q. Ju t as he went out? A. Yes. 
Q. Where was "\Yeber then~ A. Il e pa scd by 

the sidewalk- passed by-he walked on the sic1e-
wark clown to outh Street station. 

Q. Had he gone by before Mr. fill er went out 
or just the same minute ? A. It was about the 
same minute. 

20 Q. Did you hear Miller say anythin g. A. .,, e ; 
all he said was "Hello'' to him. 

Q. What did Weber say? A. I wasn 't payincr 
attention to it. 

Q. Then you did not go right out, did you. A. 
No, sir. 

Q. What did you do? A. I attend ed to mj' 
business. 

Q. Of course you attended to your bu inc ·, but 
what did you do? A. I can't tell exact1y what I 

30 done. 
Q. Put the papers away, or- A. Probably 

somebody el e came in. 
Q. How long afterwards did you o-o out. ...\. 

Oh, I went out before-it was befor e Mr. dille r 
came in to me. "\Yhen I seen the crowd it wa 
before Mr. Miller came in. When Mr. Mi11cr came 
in he told me it was somebody got hurt hy the 

4o trolley car. 



135 

Mi s Anna C. Blair-Direct 

(J. So when Mr. Miller went by the store he told 
you somebody got hurt by the trolley car 1 A. 
Ye. 

Q. I see. Then after that he bought the cigar-
ettes and paper and went out? A. Yes, sir. 

Q . . .:\.ncl then Weber came along. A. Weber 
came along. 

(J .. And then they went up towards the station? IO 
.A. \Y'hat' that¥ 

Q. ·weber went up towards the station 1 A. I 
don't know ,vhere he went, but be passed by my 
door. 

Q. Tha t was going south¥ A. Yes. 
Q. Then afterwards you went out 7 A. Oh, 

when I went out I didn't pay no more attention to 
it because everything was over, as far as I can 
r member. 

Q. Didn't you say a minute ago that when 20 
MiJler when out everything was all over~ A. Yes, 
everything was all over. 

Q. ·when Miller went out 1 A. Yes. 
Q. Is that right? A. Yes. 

Direct -examination by Mr. Autenreith: 30 
Q. Iis Blair, you were the nurse that took 

care of Mr. Rubinow? A. I was. 
Q. For a time it was at Dr. Rubinow 's house 7 

A. Yes. 
Q. How long were you employed? A. Eight 

weeks. 
Q. Do you remember this man Schnahle from 

the claim department of the Public Servic~ Com-
pany comin °'there? A. Yes, I remember. 40 
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Q. Were you pre ent at the time he wa talk-
ing to Ir. Rubinow, the plaintiff? A. I wa . 

Q. W11ere was fr. Rubinow at th e time. 
He was in bed. 

Q. Do you know who wrote out thi s tate-
ment 1 A. Mr. Sclmable wrote out the statement. 

Q. The claim agent? A. Yes. 
10 (J. Do you know whether Mr. Rubino w wa in 

pain at the time? A. Yes, he was ufferino· pain. 
He had such a lot of pain and was not leeping-
all ni 0 ht, and I had to give him morphin e to make 
him sleep. 

Q. You had been with him the night before then. 
"\Vere you there ·with him from the tim e of the ac-
cident? A. He wa injured on Saturda y and I wa, 
brought in on fonday. 

Q. At the time Sclmable was there did he g-iYe 
20 any evidence of pain? A. Yes. He clidn 't want 

to mako a statement, because he had uch pain. 
Q. Did he say so to Schnable : A. Yes, he told 

him so. 
Q. What did Schna 1ble do 1 A. He proceeded. 

and told him if he would give him a ·tatement-
all be ,vanted was a general outline of the ca..:e, 
so he would know just what happened to him. He 
told him he-didn't want it for any Cour t purp o~e 
or anything, he ju t wanted a general outline of 

30 the case. 
Q. What else 1 Ho,v did he get a tatement 

from him? A. "\Yell, Mr. Rubinow told him that 
he did not think he was in fit condition to make a 
statement, and afterward the doctor came in, 
and he saw the agent was persi ten t, a11 l ~Ir. 
Rubinow was getting very nervous, ·o that man 
there told bjm all he wanted to get ·was a µ;cneral 
outline of the case, and as long as it wa not 0 ·0-

40 ing to be used a 0 ·ainst him-
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Q. You saw Schnable write that out 1 A. Yes. 
Q. Do you know whether he read it over before 

Rubinow signed it? A. No, I do not, I don't re-
member. 

Q. Had the specialist come there yet to treat 
1Ir. Rubinow1 A. Jo, they were waiting for the 
, pcciali t. He came that night. 

Q. \\1iat was Mr. Rubinow 's condition at the 10 
time this statement was taken? A. Why, he had 
quite a great-a good deal of pain, because noth-
ing had been done for him, they had been wait-
ino-for the consultation. 

Q. Any fever? A. Yes, he had a temperature, 
I don 't remember just how much it was, but I 
know he had a temperature. 

1RO S-EXAMI ATIION by Mr. Smith: 
Q. Miss Blair, was Dr. Rubinow there? A. Not 20 

all the time; the doctor came in and out of the 
room. 

Q. ome of the time? A. Yes, part of the time. 
Q. You , ay he finally told Mr. Rubinow to make 

a statem ent? A. Yes, he told him to make a state-
ment. 

Q. Were you there when Mr. Rubinow gave it? 
... \. I was there, but I was not payin<Y any particu-
lar atten tion to what was being said. 

Q. You heard Mr. Rubinow talking to this man, 30 
didn't you ? A. I heard him ansvver que ions. 

Q. Then did you see this man write out this 
pap r . A. Yes. 

Q. You saw him write it out~ A. Ye~, I saw 
him write it; I don't know just what he wrote. 

Q. Did you hear him talk to Mr. Rubinow in 
Yi<l<li h or .Jewish language? A. No, I did not; 
hr , poke only Engli h, to my knowledge. 40 
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Q. Only English 1 A. To my knowledge he 
spO:ke all in English. 

Q'. Did you hear him talk to Dr. Rubinow. A. 
I heard him tell Dr. Rubinow_that the only reason 
he wanted this was so he would have a general 
outline of the case to give his company. 

IO Q. All right. Then did you hear or see nr. 
Rubinow read the statement 1 A. I saw Dr. Ru-
binow take the papers, I don't know whether he 
read the statement or not. 

Q. ·what did he do with the paper s . A. He 
held them in his hand and glanced over them; I 
don't believe he had time to read over the whole 
statement. 

Mr. Smith: I ask that her belief be 
stricken out. 

20 The Court: Strike it out. 
Q. Did you see him look at the papers ? .A. Ye . 
Q. As though he was reading them ? A. He 

seemed to be glancing over them; I don't know 
whether he read them or not. He did not read 
them out loud. 

Q. Sure of that? A. Positive. 
Q. Did you see Mr. Rubinow sign it7 A. I did. 
Q. Did you see the doctor sign it? A. Ye.:. 
Q. You knew the doctor was a physici an, didn t 

30 you? A. I did, yes. 
By Mr. Autenreith: Q. Did Mr. Rubinow him-

self, the old gentleman, read the e paper. . ..\. 
No, he did not. 

Q. "\Vere they handed to him so he could read 
them? A. I don't remember. 
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~f AX RUBINOW. re-called: 

IJirect-examination by Mr. Autenreith: 
Q. "'\"Vill you stand up ? Did you ever see that 

0 ·entleman before? A. No, I did not. 
Q. Do you remember whether he helped you 

from the tracks into the station? A. o, he did 
not. He did not. 1 O 

Q. Diel Officer W e1ber help you in: A. Yes, he 
helped me when I was in the door-near the door. 

Q. But before that had you seen him? A. No, 
before he bad not. · 

Q. Just look at this gentleman again-what is 
your name. 

A Y oice : Hellriggel. 
Q. Just look at Mr. Hellriggel again and be 

nre. A. Well, I am sure that he, at that time, 
when I fall do-wn and I was looking around to 20 
omebody to help, it was no man around, and I 

tried to stand up and I was looking for somebody 
to help me to stand up and nobody that would. 

Q. Mi s feser, stand up. Did you see that 
youno-lady at the time? A. No, sir. Maybe they 
w r af ter in the station; I can't tel1. 

Q. Did not see her then at that instant? A. No. 
Q. That other young lady, I don't know her 

name. Did you see her at the time? A. No, sir, 
there was no body there. 30 

Q. Did not see either one of them? A. No, sir. 
'an I tell about the old man what was here? 
Q. Diel you see that old gentle~n that testi-

fied, :Mr. Yurbury? A. Yes, I saw him. 
Q. "'\Vhere did you see him? A. When I was 

:ittino- on the bench in the station the policeman 
tel phoned for the ambulance, and then I started 
- there "a some people and I started to ask the 40 
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people to call up, to telephone, and I gave him the 
name to call up, my son, the doctor, and he cam 
in with this-

Q. Did this old gentleman say anythin g to you 
A. No; wait! Then I seen nobody want s to call-
the police will attend to it-nobody do it-then I 
see in the door comes this old man. 

10 Q. This Mr. Yurbury1 A. Yes, this old man. I 
don't see him now. 

Q. Is he here 1 
Mr. Smith: He was here. 

A. I don't see him here. I thought he was a 
gentleman and I thought he would do it for me 
and I asked him and begged him-

Mr. Smith: I object. 
The Court: This is irrelevant and imma-

terial. 
20 Q. What did he say to you t A. He said ''The 

police will attend to you.'' 
Mr. Smith: I object. 
The Court: ·what do you propo e to 

prove? 
Mr. Autenreith: I won't pres s it. I will 

with draw the question. 
Q. Did you see him before you were struck by 

the car 1 A. Oh, no. He came in aft erward . 
Q. How long after you were stru ck . A. After 

30 I was sitting aibout five or eight minut es in the 
station. It took him may,be a quarter of an hour 
or twenty minutes until the ambulanc e came, and 
I was sitting. 

Q. You did not see him until about five or ei ht 
minutes afterwards; is that what you want to 
say1 A. I know it was about eight minutes after 
when I was sitting there, I saw him come in the 

40 door. 
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Q. Ir. "\Y eber stand up. Just turn around and 
Jook at :Mr. Weber. Do you recognize him as the 
police officer that was there? A. Yes. 

Q. When did you first see him? A. When he 
bring me in and set me down on the door-he was 
helping that time when they bring me in the door 
and set me down on the bench. 

Q. When you first came into the station door 1 10 
A. Yes. 

Q. Did you see him before that? A. No, sir. 
Q. Did he help pick you up in the middle of the 

treet; A. No, sir, he did not. 
Q. At which street is the entrance into this 

station ; can you say that? A. Yes, I see. 
Q. Which street is the entrance into the sta-

tion T A. From South Street. 
Q. At the point marked M, where my pencil is T 

A. Yes, about here yes. 20 
Q. Had you seen "\Veber before you were going 

in the station at that point? A. No, I did not. 

ROSS-EXAMINATION by Mr. Smith: 
Q. Weber, you say now, did help you from a 

point near the curb? A. Yes, sir. 
Q. Into the station 1 A. It was not far from 

the door when I saw a policeman come and help 
me. 

Q. A policeman did come and help you then T A. 30 
Yes. 

Both sides rest. 
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In re MAx RuBI Tow ) Ca ·e 0 · 41216 
He:. ,:~ Parkhur st St. ( Occupation rrool lanufad un•r; 
Bn ·. Ad<l. ;33 Ye ev sd .\pparent .Ag\ GG Year~. 
_ __ · ~ }Nationalityllehr ew; 

Date Dec. 9/ 12 Time 3 :30 p. 111. 

Stat ~s to William D. clmable; at his ·on' s home. 
{i0:2 High Strc t, a follow : On Saturda y morn-
ing Dec ember 7, 1912, about G :15 a. m., I wa s walk-
ing ... Torth on ... Tew ,Jersey Railmad Av emw on 
\\'l 18t 8idP and was on my way to my busin es~ at :r> 
\"' c cy 'treet and wa alone. ·wh~n I r eached 
"outh 1 treet I stepped from West curb opposite 

the saloon and as I was walking slowly int ending 
Lo nos · ' outh 'treet track , and wa between 

20 t ra('k::-and <'U rh J heard this car comin°· beh iml me 
and thought it wat,; a Mulberry Street ea r goi11g-

orth, but l did not look back an<l slowed down to 
]pt ear pas· me and then 1 would cro ·s oYer ht>-
hi11d it. _ .. \::- the rar pa ·~-rd me it turned arou11d 
t'lll'\ ' P all(l turned out to be a Bero·en tr eet ear 
and th<:' rear i:-;,ving of the rar struck my ri ght ::--idc 
nnd l wai:--lrnoeked llown. I wa::-; dazed for th e time 
!wing and ean not say if Conductor ·aw me, hut 
:ilotorrnan ~aw me and l can not ·ay what ca r mun-

30 l>Pr wai:--. The next I ulberr) · Street 'outh hournl 
t·ar that cam along :topped after [otorma n t--a\\' 
111r and got off and a polieeman named ,r eber al::--o 
appeared in meantime as well as some pwple 
from idewalk and I was a sisted into Ra ilroad 
Station and in about half hour Police Amb ulance 
came and took me to my on 's home on IIi<rh 
1- treet. I don't know the Motorman of Mul berry 
• tre 2t car and don't know his name. Ther e wa.' 

40 
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~lotion for Diredion of \r enlict 

no bell rung by the Motorman of this car which 
wa running about same .as usual. 

In general true. 
Signed MAX RUBINOW, 

\Vitnes ~aul Rubinow, M. D., 
William D. clmable. 

Mot ion for Direction of Verdict 

... fr. Smith: If the Court please, I move for a 
directio n of verdict upon the ground that no evi-
dence of negligence is shown on the part of the 
defenda nt; that the evidence does show contribu-
tory negligence upon the part of the plaintiff; 
and that upon the whole evidence, the uncon-
tradic ted testimony of the witne ses is to the 
effect that this man was struck by the rear end 20 
of a car-the rear swing of a car as it rounded 
a curve while the same was in motion and as he 
wa, walking toward the track; that his te ti-
rnony is he was familiar with that locality, and 
that he had been going back and forth there for 
ome four or five years. On those three grounds, 
·ir, I think that under the law I am entitled to 
a direc tion of a verdict. 

( Di cu sion.) 
The ourt: The Court's conclusion is that I 30 

-hall grant your motion for direction of verdict 
on the ground that contributory negligence is 
hown, and to that extent that it is not a question 

for the jury; therefore, you may enter that ver-
<li t. Of course, to that you wish to enter an ob-
jection. 

:Mr. Runyon: Yes, if your Honor will pei:mit us 
an objection to that ruling. 

40 
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Court of E rrors and A ppeais 

1L\: R BL.~ow, 
( Plaintiff)-Appcllant, 

vs. Action at Law 
PrBLIC ERVICE RAILWAY CoM- On Appeal. 

PA .... TY, 

(Defendant )-App~llee. 

RIEF OF ROE, RUNYON & AUTEN .. 
RI ETH COUNSEL FOR APPEL -

LANT 

The trial was had before Honorable Luther A. 
1ampbe ll, Judge of the Hudson County Circuit 
'ourt, at the December Term, 1914, before a jury 

arnl the plaintiff and defendant having put in their 
·a ·e , at the conclusion of the trial, the defendant 
moved for a direction of a verdict in favor of the 
d fenda nt and against the plaintiff, and the Court 
(p. 143, 1. 30) granted said motion over the objec. 
tion of the plaintiff "on the ground that contrib -
utory ne 0 ·ligence is shown, and to that extent that 
it i not a question for the jury.'' 

The jury under said direction rendered a ver -
dict for the defendant and against the plaintiff. 

The notice of appeal tatcs the following 
groun d ·: 





2 

'' Frn.,T: 'lhat the i>laintiff wn · 1wt ron-
triLutori ly ne 0 ·lig 'Ilt. 

'' tL~coxD: That the Court should lum 
n,fu sed to di:i·ect a v2rdict in fnnn· of d1•. 
fcmbnt aml against tLe plaintiff. 

''TurnD: 1hat the que Jtion s rai::.-cd at 
suid trial were que;:;tions of fact solPly fm 
the jury. 

'' .1.•'oLiun: That the qursti on of cnntrib-
u ~ory negligc )n~e ,,·a; one for the jnry. 

'• F1 FTII: ThL1 f oll<rn·i11µ: {_f lU'.'d ,,n, 1ra · 
oYerruled. 

'' (~. Mr. Rubinow, from your ob::crrn-
tion, what was the most travelled coursP of 
p ~'<le .. trinn from the northrrly ~idc of 
Nouth Street to the outherly . ide of 'outh 
Street? 

'' L ·Tu: 'Ihe follo"·ino· que ·tion wa arl-
rnittetl: 

'' Q. And then tlid you ee the ol1l g·cntll'• 
man tlwrP, the plnintiff? 

'' l\Ir. Autenrieth: I object to that a 
lrading. 

"11r. Smith: I can a~k her if ~he ~H\\ 

tlwman? A. Ye." 

OI-l O""'i,..S 1, 2 ,3 A N,-' -'.l 

(T he T e sti m ony ) 

Most of thr testimony lrns rrfrrence to tlw hliw 
print ma1). '' H~xhibit P-1. '' 
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Plaintiff's Case 

Plaintiff's story, as verified by his witnesses, 
to wit, Fre clerick "\V. Miller, and Louis Wagner, is 
that on December 7th, 1912, he, the plaintiff, as 
was his usual custom, at approximately 6 :30 a. 
m., left his home (p. 13, 11. 8-40) on ParJrhurst 
i'treet, .i. T ewark, N .• J., being the second block west-
erly from the corner of N. J. Railroad Avenue 
and South Str eet (as shown on "Exhibit P-1"), 
Thoman tree t being one block ·westerly of _South 
i 'treet and pa rallel thereto. 

"Exhibit P-1" does not extend far enough west 
to how either Parkhurst Street ( two blocks) or 
Thomas Stree t ( one block) but defendant's wit-
1w~: ''Bartho lomew'' ( p. 86, 1. 15) says the dis-
tance between th e southerly side of South Street 
and the nor therly side of Thomas Street on ew 
,J Pn,ey Railro ad A venue was 233.6 feet. Plaintiff 
arnl hi~ witness say it was from 80 to 125 feet. 

Plaintiff on said occasion (p. 13, 1. 18) came 
1 down Parkh ur st Street to New Jersey Railroad 

Hnue, procee ding along Railroad Avenue in a 
northeasterly direction going toward South Street'" 
111 thP u~ual way he daily went to his shop. 

A he came along the (northerly) sidewalk on 
Railroad Avenue going toward South Street and 
got to the corn er of South Street (p. 13, 'l. 18) and 
.im,t before he crossed South Street, he t1trned and 
lookul around and there H'as no car in Railroad 
.lrenue, and (p. H, 1. 16) he did not notice whether 
there was any car on the other side of South Street 
,m(l he proceeded at the following points indicated 
hy the witness in writing on said "Exhibit P-1." 

(P. 14, 1. 20) started at "Point A," going to 
" Point B" (p . 14, 1. 22) and then when he came 
in the middle of the street he saw a car coming 
from Mulberry Stre et at '' Point C'' (being op-
po ite the dru o-store) (p. 14, 1. 35). 



At the time he saw the Mulberry Str eet car h 1 

was at "Point D" or th n middle of the street b . 
tw een the trolley track and curb (p. 15, 1. 11) an<l 
the Mulberry Street car was coming from "Point 
C' ' a mun cl the cmTe into South Stre et ( p. 1.i, 
11. 1 :3-28). 

He started to go this way to leave room for sai(l 
~1 ulbeny Rh ~et car, ancl f-tarted "a l itt el bit, a 
littl e east mor e, becau se I knew the car ·wonl<l go 
to here , and I 1calked a little mor e cast and tl1C'n 
comes-'' He ,,·as trying to get on the oth er siclP, 
"Point B" (p. 15, 11. 26 to 40). 

( P. 16, 1. 21) as })lain ti ff started to go a little 
?JWYP ew-d and let thf Jlulb erry Stre et car, ,Ylii<'h 
was going around a cur,·e into South tree t, 
pass, he felt a Bergen Street car which had come 
up Railroad Avenue proceeding in east erly direc-
tion around the curve into South Street, hit him 
and knocked him down (p. 16, .1 33). 

(P. 16, 1. 38) at the time the Bergen t reet car 
struck plaintiff he was about at "Point :F''' 0 11 

said "Exhibit P-1" being about five or six feet 
from the southeasterly curve of Berg en Street 
car ( meaning car track). 

Repeating the fact, plaintiff stated (p. 17, l. 
10) when he came to the corner, "Point A'' he 
liorl loakerl back (meaning westerly) to ,·cl' 

1clieth er a car 1cas coming up Railroad . .Jcc1111e (p. 
17, 1. 20). 

That the Bergen Street car from Thoma s St reet, 
the first street to the west of South Stre et , paral -
lel comes into Railroad Avenue, proceed s one lit-
tle block from Thomas Street along Railro ad .Ave-
nue about eighty or ninety feet, and turn s soutll-
erly into South Street. (Defendant's engineer 
Bartholomew (p. 86, 1. 15) says the block wa 233.6 
feet.) 

(P. 18, 11. 11-lG) just before lie 1ras l1if lie 1/'a · 
listrn i11r1 for a bell b71t did not liear any. 



(P. 11, 1. 18) The Bergen Street car after it hit 
l1im 1ce1d on aml did not stop. It went east along 
, 'outh Street. 

(P. 18, 1. 25) There were no cross-walks from 
"Point A" to "Point B." 

(P. 1 , 1. 32) as the plaintiff left "Point A" he 
proceeded st rai ght across to the sidewalk, '' Point 
B.'' 

(P. rn, 1. 21) for the past four years he had 
walked daily at about that time on the way to his 
·Lop from" Point A" to " Point B" (p. 19, 1. 33) 
about four tim es a day, two times there and two 
times back . 

On cross-examination: (p. 34, 1. 12) as he was 
troing from '' D'' to '' F '' a little tnore east from 
" P." the car hit him. He did not see or hear the 
car until afte r it hit hirn and, therefore, did not 
know which part hit him. 

(P. 36, 1. 12) when he was knocked down there 
was nobody pre sent, he looked around and tried 
to get up. No one was nere, then he saw some 
people ccming . No one was around the street at 
all. 

(P. 31, 1. 20) a policeman came afterwards. 
Re-direct : (P. 41, 1. 24). 
Pointing at the loop marked ''II'' on said '' Ex-

hibit P-1 '' the Raid loop is used by trolley cars, but 
car do not run on that with the same frequency 
a~ they do on oth er tracks (p. 41, 1. 38). 

(P. -t2, 1. 12) Wh en he approach ed -<Point A'' 
he looked back to see if ther e 1ras any car on Rail-
rnarl J reuuc and th ere ?Cas not any car th err. Tle 
only looked back that one block (that is to say 
we terly along Railroad A venue, as far as Thomas 
• ' tr let, dista nce, defendant says 233.6 feet, plain-
tiff :n~· · 80 t o 12:-5 foet) because there were 110 

track beyond that block. 
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(P. 42, 1. 13) starting across from "A" to "B" 
he at no time came to a dead stop in the street, 
but kept on ·walking alicays toicanls · · IJ '· (p. -:1-:2, 
1. 2j) icith his face to'l/;arcls '' E" aJZd his back to-
1ca rds the approach of the Bergen Street car (p. 
42, 1. 39). The Bergen Street car (p. 42, 1. 39) 
was about the size of a Plankroad car. 

Re-cross: (P. 44, 1. 22) he was walking all the 
time, and did not stand there at all. 

Re-direct: (P. 45, 1. 22) After hitting him, the 
Bergen Street car icent right on and nobody got 
off or came back to him, neither the motormcrn or 
conductor. 

Re-cross: (P. 45, 1. 32) The Bergen Street car 
had not stopped at the corne1· at all, because he 
says, although he did not see it, if it had, it would 
not have hit him, (p. 46, 1. 5). 11 e did not see any-
thing of the Berg en Street car at all imtil it st ruck 
him. He looked to see what happennl, and saw 
on the roof the name Bergen Street cir. (P. 46, 
1. 28) He did not see the car before it hit him. 
Looked around, when he was down on the ground, 
after it hit him. He knew at that time in the 
morning these cars ran five or six minutes apart. 

On being re-called for rebuttal, the plaintiff 
stated (p. 139, 1. 15) that he never saw the clefencl-
ant 's witness, Hellriggel, that that witness did nut 
help him fron-i the tracks to the station. That de-
fendant ,.s witness Policeman Weber had helped 
him, only when he was near the door of the ::dation. 
(being point~). 

(P. 139, 1. 24) that he had not seen the dffcnrl-
a nt ·s witness Tillie M eser, but that may be she 
was in the station after he was brought there. 
~That he did not see defendant's u;itness I,olli,' 
l1 illt1cine. That he dicl not see defendant's wit-
ness, Yurbury until after he 1cas sitti119 on a chair 
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in tlie ,·tat ion, "Thile the pol~ceman \Yas tele1>hon-
iu«r for an ambulance. (P. 139, 1. 38) that said 
witne ::s wa, just then coming in the door of the 
~tation (p. 140, 1. 10). (P. 1-!0. 1. 30) that Yur-
b11ry 1rn · not around bef ore he 1cas stri1ck by the 
car and only came in after he 11cas sitting about 
fir<' or c iglit minutes in the station, ichen ri1r-
bury ca111e in the door. 

( P. 1-t-1, 1. -1-) that he first saic clef end ant's 1eit-
11es:, Trever, the policeman, ichen lze brought him 
in and sat him by the door as vVeber 1cas_ helping 
when tl1ey brought him in and sat him doicn mz tlze 
chair. JJe had not seen him before that time. 
That said policeman did not pick him 'ltp in the 
111iddte of the street. That the entrance to the 
~tation \\There he was standing was from South 
NtreeL 

(P. 1-!1, 1. 1 ) IJe clicl not see "\Yebcr before he 
wa, at "Point M," which was not far from the 
door of the tation, when a policeman came and 
lwlped him. 

Tl10 plni11ti ff '8 witness, Frederick \Y. Miller, "·ho 
worked at the a.me concern where the plaintiff 
wurketl, to wit, the Rubinow Edge Tool Company, 
ht1ing an P~tahlishment of the son of the plaintiff, 
first ~a\\ the pla intiff on the occasion in question 
(p. G2, 1. 38) corne r of South and Railroad Ave-
illlP, at the oppos ite corner from where witn es s 
wa~ ~tarnling on Railroad Avenue, about opposite 
·lh<' :ide ~aloon door; plaintiff was walking to-
wanl~ tl P north. (P. 63, 1. 10) witnrss was on the 
oppo~itt> ('Ol'llPr at the north side of the drug store. 
(P. G:1, l. 20) witness irns lookinq to1cnrds plaintiff 
1}1(/ did not see any car at the time in the block on 
Tfoilroad ... l r('J11te behcee,z South Strc('t and 
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Thoma. Street, (this iras a distance of :n.'JJ>' feet 
( J J. l (/, l. 1 3) or from 8 O t o 12 5 feet as p la i II ti/ J"., 
.rit11essc>s say. l le then walked to the paper ston' 
about twenty-five or thirty f ct, ( c1efem1ant 's En-
8·inecr Bartholomew says it \Yas 68 feet (p. 81, 1. 
1G) from the corner from \Yhere the plaintiff wa: 
\rnlking. 

(P. 6..t:, 1. 1) after 1citness got around tl1r ro1 nc,· 
on Railroad Avenue he had occasion to look back 
nrnl noticed there was a car coming about the mid-
clle of the block towards the station from Thoma" 
Street in the direction in which witness was star.t1. 
ing, coming north, it being around 6 :30 a. m., (p. 
G4, 1. 28) this being the usua 1 tim0 tbat both wit-
ness and plaintiff proceeded to their work, both 
taking their usual respective courses. 

(P. 65, 1. 3) when ·witness cnme out of the paper 
"tore he looked back to see whether plaintiff wa 
coming, as ·was his usual custom. He usually 
meeting him there to go to work with him. Hr 
clid not see plaintiff, but three or four people had 
hold of a man near the station carrying sonwbod~-
into the station, but witness went on to ,vork. 

(P. 65, 1. 14) the car he had seen corning up 
the block on Railroad Avenue was a Bergen 
Street car which had not been there 1chen wit-
ness got out of the car. As he came around the 
corner he also saw a Mulberry Stnet car at the 
drug store, witness being on the northerly corner 
of South Street ancl Railroad Avenue, it being just 
Lhe break of clay. 

Cross-examination: (P. GG, 1. 14) As witncsf-got 
to the comer of the drug store there 1cas a J/111-
berry Street car there before. It had gone aftrr 
he came out of the paper store. "'\Yitness ha<l come 
clown South Street at Orchard Street arnl at th~ 
(1rug store corner started up Railroad Avenu 
north; there 1ras no car con1in9 alonf/ 8011/lt 
Street. 
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( P. G(>, l. 30) ·when witne got to corner oppo-
·itc drug- tore '' Point B '' he aw plainfaff at the 
>ppo ite :,ide Pntrance of the saloon on Railroad 

~\ n'mw, witness proceeded to paper store :n xt 
o drng ~tore (bPing "Point .,_ T ") his back being 

toward plaintiff . 
( P. Gi , 1. 1) as witne s got to paper store (being 

t>oillt . T) lie l 0011 ed back and saw a car coming 
abo1tf tl/( JJ1iddle of the block1 hut he could not see 
th<' plaintiff. 

(Plaeing oneself in the position at the door of 
thl' pappr :tore (Point K) near the chug store, it 
i::-ohvion~, that while the approaehing car on Rail-
roa(l An•nue between Thoma and South Street 
1·<nlld lw ~Pen, that the witness could not see posi-
tion of plaintiff if he was at either "Points A" or 
·· D 'whprc he said he was.) 

(P. () , I. 14) At the corner, "Point B" he coult1 
han• et•n Rubinow, but not from where the wit-
lll'::-l-, wa:, "Point X," it being about thirty feet 
( l)pfr11dant 's expert says it was 68 feet (p. 88, 1. 
11i)., 'o that at that time (p. GS, 1. 2-!) while witness 
\\ a in front of the paper store, '' Point IV,'' thc_:,re 
,, a. not anybody in the middle of the street, ancl if 
tliPre \\·a anybo dy there, he says he would have 
. U<'n th •111. At the 'ame time he aw the trolley 
ear (p. 6 , 1. 32) aproaching on Raihoad Avenue 
1t the mi<lclle of block between Thomas nrnl South 
• 'trect, all(l no one ·was in the street in the line ot hi Yi ion. 

(rt i~ ohviou~ tl1at nt '' Point N'' in front of the 
paper , tore, the extem,ion of the drug store at 
·di(• <·0 rnPr, wonlcl be in line of the witness' vision 
fo the point where the plaintiff was apparently 
\\'alking_·. (''Points A & D.") 

(P. 60, l. 4) ·when witness came in the paper 
tor<>, 11<• , nw onwbocly carrying a man into the 
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station, four or five men had bold of somebody, he 
then dicln 't see the Berg i n Street car. H e says 
tlie distance from South Street to Thom as Street 
is about one hundred and twenty-five fe et. (De-
fendant's expert (p. 86, 1. 15) says the distance is 
233.6 feet.) 

(P. 71, 1. 6)witnes r'> WAS sitre he saw a Jl ulbel'ry 
Str eet car also before he went into the pap er store 
being around 6 :30 a. m. It was standin g but he 
don't know whether it was standing at the time 
he saw Mr. Rubinow at the saloon door. 

Re-direct: 
Tracks on Railroad Avenue only ext end south 

to Thomas Street being about one hun dred and 
twenty-five feet or one block (defendant' s expert 
says 233.6 feet (p. 86, 1. 15). 

The paper store is northerly from the drug 
store and from South Street. The dru g store be-
ing two and one-half stories high. 

(P. 72, 1. 8) the car (probably meanin g the :Mul-
berry Street car) ·shut off his view wh en he first 
turned. 

(P. 127, 1. 30) witness, re-called on relrntta ], 
says, he has know'TI defendant's ,Yitness, th<:-
policeman ·weber, a number of years, before the 
accident. That on the morning in que sti on he mft 
Weber just as he came out of the pap er store (p. 
128, 1. 3) (being jiist after he saw the cro1cd of 
men carrying the plaintiff into the stati on) that at 
that time Web er 1cas coming along Rail road ~1re-
nue fro1J1, North to Soitth, from the street 11ortl1 of 
South Street (Tich enor Street) this bei11g as 1cit-
ness came out of th e paper stor e. "\Yitne8s said 
"hello" to "'\"\' eber, and ,Veber repli ed. .Jt the 
tim e 1citness had noticed the peopl e and crowd: 
going into the South Street Station (p. 128, 1. 2:3) 
and ,Veber was walking tO'lcarcls th e cro,nl at a 
1.nedh1.1nt gat e·. 
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(P. 1:2 , I. :28) when witne s went into the paper 
::,lon• Ii , looked up to1rnrds Tichenor Street, being 
uortherfr alon° Railroaid Avenue, and then 
\\'<'her 11~as not in sight, but witne s met him com-
ing frum that direction when witness came out of 
the papt1r stor e. -Weber said nothing about the 
accident (p. 1:29, I. 4). Weber was coming to the 
paper tore walking in a south erly direction. he 
wa going south, and witness was going north. 

ro~ -e.·aniination: (Q. 130, 1. 12) witness i0 
. ure it was the occa,sion in question, be.cause as 
Weber approached from, Tichenor Street north of 
'outh Street there was four or five people taking 

plaintiff in th e station. 
(P. 131, l. 3) the crowd being at the point 

marked "M " on "Exhibit P-1," witness at the 
time tandi ng at be point marked "N" on saic1 
Exhibit, bein g in front of the paper store. Wit-
ne.:: did not know it wa the plaintiff being car -ri cl in. 

Plaintiff' witn e s, Louis -w aigner, the owner ol 
the paper . to r e, say he know s defendant's wit-
n , '\Yeber, and remembers plaintiff's w:tne ;ss

1 Fr <lerick W. :\Iiller, coming into his paper s1ore 
011 tlit1 <><·ra~ion in quc:-;tion (p. 132, 1. 4), and see-
it1!J Weber "·hen Mr. ~Jiller went out from the pa-
per tore and aid "hello" to 1Yeber, it being 
about twenty- five minutes to seven (p . 132, 1. 14-) 
\r phpr wa~· 1ralking from Tichenor Stre et to-
ward ~ outh Station, Tichenor being one blo c1' 
away from outh Street Sta .tion r orth . -Witness 
·aw \r ber (p . 131, 1. 22) say "hello" to l\Iiller. 
(p. 1:1:~. l. 11). ~lt that tim e witness saw there was 
a <·rnwd wa~ ~tanding at the South Street Station . 
• 1/ tl1e • ·a me time he saw a man bei1io- carried into . b the • ta.hon, but who it -wa he didn't know and l' ' ' "' nl l witne ,'s aw this beinO' done and everythina o h 
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waR OYC'l' (meaning the accident) def endant 's 1rit-
ness, W eber, came alon:; at "Point S ' ' (coming 
from Tichenor Street a blo ck north ) . 

Cross-examination: (p. 131, 1. 18) "\V 2ber hatl 
passed at the same minute as JJ1il1rr irent out of 
the pa ,per store (p. 134, I. 34). Plaintiff' s witnes 
Miller had previously heen out, that is before thr 
witness, Miller came in the paper store, when 110 
had seen th e crowd it ·was before .Miller came in. 
When Miller came in, he told me it was somebody 
hurt by the trolley car. 

(P. 1:35, I. 4) then aft er Miller bought cigar-
ettes and paper, and ffent out, then TF eber, came 
along from Tichenor Street, going to,rnrd the: ~ta-
tion. 

(Defendant's Case). 

Defendam.t 's witnesses, the policeman Weber~ 
( p. 89) Tillie Meser ( p. 111) Louise Hilltwi ne ( p. 
116) claim they saw the accident and discri be it a' 
having happened in a different mann er than 
plaintiff's witnesses. 

Defendant's remaining witnesses do not claim 
to have seen the accident. The conductor an<l mo-
torman on a Bergen Street cair deny they knew of 
the accident until tJwo days afterward s and seem 
to speak rather of usual custom rather tha n to di-
rect their testimony to the particular occasion. 

Also the motorman and conductor of a :Mulberr~-
Street car testify to hearing arbout an accident af-
terwards, and by the testimony of what was their 
general custom, indicate that there could haYc 
been no Mulberry Street car where th e plaintiff 
and his witnesses testify there was. 

Of defendant's eye witnesses, Officer Weber i~ 
fully discredited by the testimony of th e plaintiff' 
and plaintiff 1s witnesses, George H. Rubi now (p. 



J:!J) Dr. Huhinow (1p. 1:25, 1. 30) Miller, (p. J~l} 
ancl "\Yaoner (p. 131) indicating po itfrely that 
\rpber imme~liatclv after said accident, and while ' . 
. aid plaintiff wa heing carried to the entrance of 
tJ ::itation at '' Point M," was then only ap 
proachin,?" "Poi ng :N" from a northerly clirec-tion, 
uncl did not know of the accident, and that there-
nfter he had admitted to two persons, that he did 
not .~ee it, and was a hlo c:k away. 

The testimon y of clefen3ant 's witnesses Tillie 
Me..,er (p. 111) and Louise Hilltwine (p. _116) i1 
eontraclic:tory the one to the other, and is in (lire ~ t 
(ollfiict with that of plaintiff's wjtnesses. 

Defenrlant's witness, Yurbury (p. 105) did not 
, Pc the acride nt, and he seems to speak only gen-
Haliy of what usually occurred daily at that 
point. 

D<,fcndant ': ra e is directed to the point frn t 
thP Bergen Street car, or at least a Bergen Street 
ear, did stov before it got to the crossing in front 
of th<• :,;aloo11, aml proceeded on, striking plaintiff 
lf'itl1011t warnint J, 11one of defe11da11t's 'Witnesses 
alle,r;i>1fJ tll({f 11lainti.fl saic the car, or that any 
, i_rnrnl 1ras ,r;ii-eu of it.:; approach. 

Plaintiff's caRe is in direct opposition, to wit, 
that the BPrgen Street car did not, or coitld not 
liare ,'toppC'rl, and at all events was propelled into 
plaintiff a little east of "Point F" 1citlzout no-
lit<', si,r;nal or 1rnrning, and without plaintiff even 
ln1mrin.fJ or ll((ri119 rMson to suppose it 1was there 
nr a1JJJroacl1i111;. u11til being thrown down thereby. 

Furthermore t 1w te:timony of defendant's wit-
nes..:e , IIillhvine , Je er and ·w elwr are all im-
}lrohnble 

Weber admits it wa a custom to make a report 
>'Pt mac1e none . The witnesses, Hilltwine ancl 
~fe er, from the point they say they were stand~ 
lllg, manifestly hy reasan of the oYerhang of tl10 
<·ar, < oulcl not luwe sern the acci<10nt. 



Defendant offered in evidence Exhibit D-1, a 
·tatement signed by plni:'.:ltiff in the presenee of 

his brother and the defendant's agent. According 
to plaintiff's testimony, ·(pp. 31--t3), testirnom 
of Dr. Samuel M. Rubinow (pp. 55-5o-57-58-3~J-GJ 
61-62), and the testimony of Anna C. Blair (p. 
133) plaintiff, ·when he signed it, did not know itis 
contents. He was under the influence of mor-
phine and was in great pain and did not read the 
exhibit, but upon false representations had wi·it-
ten above his signature the words "In general 
true)" and then signed his name without reading 
it. 

This was about two days after the accic1cnt, 
while the plaintiff ·was in great paiJ1) waiting for 
doctors. It was a question for the jury to deter-
mine therefore and effect of such exhibit, and 
whether it discredits plaintiff's story. 

Argument on Testimony 

Plaintiff and his witness, Miller estimate tbat 
the distance on Railroad A venue between Routh 
and Thomas Street was from 80 to 125 feet (De-
fendant's Expert (p. 86, l. 15) says it is 233.6 
feet). Plaintiff, leaving "Point A," carefully 
looked around in back of him as fair as the car 
tracks come along Railroad Avenue from Thoma~ 
Street (being therefore from 80 to ~33.6 feet) and 
saw nor heard no car in sight. 

Plaintiff's witness, Mil1er was on the opposit 0 

corner '' Point B '' and saw plaintiff in front of 
the saloon, ·walking north, and looked up Rail-
road A venue as far as Thoma 1s Street ( 80 to 2:33.G 
feet) and saw no car in sight, but afterwards saw 
a Mulberry Street car coming around in front of 
the comer there turning up South Street. 
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Plaintjff was warrainted in pr oceecEng to hio 
de~tination, "Point B," and progressed as far as 
•'Point D, '' when, as he says, on account of the 
Jlulbeiry Street car approa ching along the tra ~k 
irnli<·atPcl by "E," he Yeered over a little to th e 
east to about a little east of '' Point :B1 • '' ) 

.Just before stepping off the curb" Point A" he 
:iad looked back of him ( a distance of from 80 to 
:?33.6 feet) and no car was in sjght . The distan 2e 
between that curb, "Point A," and the point 
wlH'n' he was st ruck is 22 feet, ( according to the 
('ale 011 the map); according to defendant's ex-

rwrt the width of South Street between crurbs was 
;39112 feet (p . 86, 1. 23), so that while plaintiff 
was walking between "Points A, D and F" on bis 
1liied way to "B" all the wld,~ pursuing his 
0·eneral destination to '' Point B, '' he only devi~ 
atctl there from sufficiently to allow for the swing 
on the :Mulberry Street car, and in walking s11-: 1 

hort distance across South Street there wa:-:i 
clearly no duty upon plaintiff to turn ba ck i.o 
again look back up Railroad Avenue, because Le 
had a right to assume that defendant's car would 
not be coming without signal or warning at suclJ 
a rate of speed so as to swing around the corne1 
of Thomas Street, proceed a distance of, as wit-
n , es say, 80 to 233.6 feet, during the period 
plaintiff would take to walk d"tectly a distance of 
22 feet. Or, in other words, at the rate of, al-
lowing for the corner, probably many times up, 
:rnr<ls of seven times the rate plaintiff was walk-
mo-. 

On the other han::1, as plaintiff proceeded fo 
ero ', di ·ectly from" Point A" to "Point B" oro 
0 Te . ing to "Point D," according to all of pl~in-
~iff' · witne ses, by the very act of t he defendant 
1
~1 -~11" operation of it s Mulberry Street car, plain-
tiff was udclenly placed in a position of jeo-
panly, in the center of a public importa-;t cro;,s 
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ing, and it is clearly a que stion for the jur y to d\1-

termine what, under s1L l1 circum stance s, a rea-
5onably prudent man would have dom~. "\Yonld 
such a reasonably careful man who had, when he 
reached "Point D," proceeded only 1:2 feet by the 
scale from '' Point A'' where he had looked, ha-vu 
agai _n turned back and look again, in the sa~ne di-
rection as before, before veering, or ·wonlcl he haY0 
v0ered over to allm\· for the Mulberry Str eet ear, 
or walk around it, looking in an easterly clirectio11. 
or would he stand still or go back, it being rernem 
bered that at so dangerous a point, car s and ,·r-
hicles might he approaching in any arnl all direc-
tions. 

What a man in such circ'llmstan ces should lrnH! 
clone was a question for the jury. The Conrt eoul<l 
not lay clown a set rule in such conditi on of 
clanger. The circumstances must govern. 

Plaintiff had equal rights on the higlnva :,;· an1t 
had a right to expect a warning of the appr oaeh of 
any car in the rear. He was keeping aliv e to thf\ 
clanger; from defendant in front. 

The defendant does not claim that it g:wr an.\' 
warning of the approach of its car . It ap 
proaiched plaintiff from the rear, and plaintiff 
never saw it. 

In other words, except for the testimon y of de-
fendant's witness Hellregel, the bottle beer <lriwi-
(!P· 100) and Weber, it is uncontraclicte d t:rnt dr -
fendant 's car was propelled into the plainti ff ·with-
out plaintiff ever seeing or hearing it, or liaYing 
reason to believe it to be near him. 

It was not a question of plaintiff makin g a mi-; 
calculation of the dista.nce of the rear onrh aug 
swing of the car but it was a plain ease of the rai 
by one of its parts, whether front or rear , being-
propelled into the plaintiff, whose back was turnr d 
without notice or warning. Under such circum-
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tanee ·, it was at least a question for the jm-y in 
d termine, whether plaintiff was contributorily 
negligent. 

The defe ndant was negligent in that it gave 1w 
ional or wa rning of the approach of its car, aml 1 

nc ording to plaintiff's witnesses, its car, to covet· 
the di tance (80 to 233.6 feet) between the timn 
plaintiff looke d from '' Point A'' and plaintiff\; 
witne ~ , Mille r, looked from "Point F" up Rail -
road Avenue toward Thomas Street, and the time, 
of the accide nt, must have been corning a_t an nn, 
1u1ally hio-h rate of speed; furthermore, throwing 
a ide plaint iff' s ca e and alone on defendant's 
contention, if th e car had stopped opposite t:1e sa, 
loon before re aching the crossing nnd was 1'11erc-
nfter propelle d ahead toward plaintiff it is per-
fectly ohvious that the conductor, if he had loohc1 
or been aler t, mu st have seen the plaintiff as his 
c·ar approac,hed th e line of plaintiff's course, tlw 
plaintiff with hi s fa ce in the opposite direction ( to 
the east), aw l yet f1e defendant does not eve11 
<·!aim that it ga,·e any signal nor warning of tlH' 
approach of its car. 

Of cour'c th e defendant's ront 0 ntion that tlH• 
ear topped befor e reaching the crossing opposite 
the . a.loon, i inconsistent with the plaintiff' ,;_:; an-1 
the plaintiff 's witne ss, Miller's, testimony, thnt 
._aill car wa not in the block at th2 time plainEff 
1 ft ''Point A" pro ceeding to "Point B." Tho 
tP timonr could not be read together, unless it 
lie that the car was coming at a most terrific rato 
of peed. 

In f1is case, th e defendant's car without war:r.1-. . ' mg, ·1gnal or noti ce, wa.s propelleJ into a ped es, 
trian who was lawfully required to veer aside on 
a count of the turn of another of defennant 's 
1110\·ing ear~ imrnecliat<:ly iu front of him. 

The pedestr ian and the car had .equal rights in 
thr highway, except that the car conlcl only opcr~ 



n k on a given roun-;e, and it wa . a question for 
the jury whether at U< !1 point of <1ang0r, in t h 1 

reach of two ov ,rhang. of two mo,·ing car w ii li 
could not pa: together around that eorner, plai n-
tiff, a a rea-,onably JJrnclent ma!1, . honlrl lrnvr 
kept his eye . on the moving impending dan<rr.1· 
i11m1P<1iately in front of him of which he had no -
tic ,, or was to ahanclon that <lnno-cr, and po ' ihly 
other: on other si1.1e:-;, and houlcl look haek fo r 
UIH'xpeetecl anc1 unknown dan g<'r s in th , r ar, 
n°ain t which :1 had a right to n~-mmc hi' ha<l 
1a·otr.cted him elf, and would rea , onahly re ive 
warnincr or iffnal. 

Defendant' ~ expert (p. 8 , 1. 3 ) says the over-
lianb of the two •ar was o great they <'ould no t 
pa .:, at the corner to 0 'ether. 1:lw (1i:-;tancc h<·-
tween the two track wa 8.2 feet. 

How <·nn a rul h, laid clown as to ho-w oft r n 
ueh a pecle . trian lawfully cro ing ·u h danger -

ous <·ros ·ing mu-;t look hack, ·without hein ,0 • nrgli -
gPnt a~ to hi · cluties in the front or :i,1e .. 

To '' Point 1) '' he had only walk<•d 1:2 feet (hy 
th scale) in c he bad la. t looke<l carefully ha<'k 
u di .~tan of O fc t to 2:l:3.6 f' t, and a C'ar, to np-
proad1 in th meanwhile, urn:t have comp arournl 
a ·onwr (Thoma . • 1 treet) hc ...,~de: goin°· that di '. 
tall 'C. 

Ev n with defc1H1ant',.; con , truction, w]iich i .... at 
variance with plaintiff' , en. , if th<> Brrg<'n, tr •rt 
tar ·topped before the rro ino· in front of th ~ 
saloon, plaintiff had a ri 0 ·ht to e.·pert n•n onal>IP 
warning or icrnal of the approar.h of any ' tH'lt 

ea r and dPfrrnlant admit · h, tli<l n~t gd it. 1t 
mn t hav heen a noi y corner. 

If the plaintiff, hy the rl fendant' 01,era tion of' 
iL :\f ulh rry trect ar, ,rn.~ requircrl to st<•p a 
ilttle ea t on account of it overlunw th plain -
ti ff'~ l,aek h ing · to thP Beroen. tr<'Pl ar it wa : 
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the dl'f'e n<lnnt '~ duty to op 0 ratr it~ BPrgen RtrePt 
ear o a to 0 i\Te way to any hangc> in plain t i ff '.:; 
cour..,e c ... pecially when made nece , ~ary hy it--; own 
ad and plninti ff was without ,rnmi11g of its ap-
proarh . In other worcL-, to , o operate both rar . , 
at .~aid dan<rcrou crossi1io- , o as to lea-ve the rca-
onahly pi m1ent pede:-;trian in afety anc1 to warn 

him of approa ches, all pro ced.ing ~dong with ref-
<'n H<'e to one another, and it is a question for the 
jury t o c1 termine what uch rea . onahly prnc1ent 
man would do at uc '1 point of imminent c1~nger. 

THE LAW 

That the plaintiff was not guilty of con-
tributory negligence in point of law. 

l pon the motion for dirertion nf a -v0n1iet tl1P 
<lPfonclant contenc1e(1 that the 111nintiff wtL 2,1tllty 
of con tributory negligence a , a matter of law n qd 
laid <rreat stre ' S upon the ea~P of Jelly r. T/1 e 
Xort h J r rs('y St rr Pt Rail 1ray Co., 7G .1- • ,J. L., p. 
191. 

n der thi 1)0int, howe-vcr, we will confin) on r-
. Iv to th expo . ition of the diff r rcnre , lv•h :Pt>n 
th <'a._e at har and the case aboY cited. 

n th e a e of Jr'lly v .... Tortlz J('rs e,1; Sfr('('f Rail -
ll'ay , tlll' plaintiff :tood at tll<' front •rn1 of L1e ear 
while the car wa pa . in°· arounc1 the curyc ill 
front of him. Ile · upposrcl he ·wa: far enough 
a ay o that the ar ,rnuld not strike him. 

The ourt in it opinion laid (lowu the ml that 
th motorman wa ju . tifie(l in n suming- that the 
plaintiff wou1<1 appreeiate his dangrr and i--trp far 

nough awa:v o that t'1 overlrnnµ: of ill , <'HI 
wou lcl not strike him a: it turned iLP < orn er. 
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Two Pl mcnt t1i •ref or pi<' <>Ht tlu•m---<'lYP in 
till' .J p]Jy c·a <'. Parngn':>h 1- Thr plain ti ff wa: 
c·o11:-tiot1:-: of th, pr<•. <'lH·c of th<' c·a ·; IP \\·a.· 
:-:ta11ding looking at it a::-, it pa:-::-:c'd in fr011t ol' 
hi111 and 1nadP H mi::-,c•nl<'nlation or th•()\'( rhang or 
t ii<' <'Hr. Pa 1·a 0 Taplt :2- TIH• rnoton11m1 :aw t h0 
plaintiff and 1wti<'Pd that tht1 plaintiff was aware 
of tlw apprn,l<'h of the <·tn, mHl wa~ PntitlP<l t<J 
n::u111<• thnt th<' plni11ti ff would aYoid thP dang<'r. 

In the::: hrn point. ~ th <'a---, at 1,ar i · Pntirr.ly 
dis imilar to the < a. e of Jdly r. Xort/1 .Jer. ·r•!J 
't r cr>I Ra il 1cay Co. and th oth r cases cit Pd 

therein upon whirh th J lly <'a r i"' ha . ect. 
In the ca- of Tridm r ·. Tro. t Ewl Strrf'f Ra i l -

1rn!J ( n., 1~ Ma:::-., 4!l arnl Uarrrv c. Rlwrlr> 
/ . lo11rl Co111J)(l1/!}, 2(i H. 1., 0, th<> plaintiff 
wa: wafrhi1w the• c·ar an<l rn a po::--ition to 
. Pll:-:<' th<' apprn:whing dai1ger in tlH' on'r -
han a it turned tie corner in fro11t of thPm 
and mad a mi calculation a · to their po itim 
hein -r on of ::--af ty. 

Tn th •a. e at har the plaintiff "as <'ro ing· a 
1mhli · ·tr t cro ~ing. B fore he ]pft tlw cmh 
h, looked ha ck f him for the Pntir c hlot k in whi<·h 
lrollpy- car ~ would com up h hind him and no c•nr 
wa ther . Ifo tart cl to r.ros . tho , trcet. r1 Ji 
C'ar earn up h hind him, th plaintiff stood in full 
,·i w of tlw motorman of that <'Hr and with hie-
hack toward it. Th motorman conlc1 pe or ongli t-
to h~w , n that th, plaintiff "·ould not g<>t out of 
the way of th car a hi hael · wa . toward it arnl 
he g-ay no i1H1ieation, of knowin°· of th pre cue 
of tll<' Brrgen RtrPrt <'ar. Th motorman · tlic>n•-
for \ wa not •ntitl d to rely (a he wa s in th ea" :. 
of J lly) upon th a:,. mnption fo at th, plaintiff 
would move to a pla c of ~afoty. ..1.\.rn1 in a<lditim 
tlH.\r to th• plaintiff in th e ra e ~lt liar rnal1 rn> 
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mi calculation a. to whcth r hewn. in a pla(P of 
a fety or not, a he had no lmmdc 'lg , nor w·:,' 

th 1r any -warni1io- O'iYcn of th a1>1n·oach o ill<' 
Bc r 0 cn ..._ treet car, neh as the plnintiff lin("i. in 
tl1 c:a , of Jelly again~t the Xortli Jersey 'f. Bai 
u ay ompany. 

nother di tingni he<l feature in [1e ca ~e of 
Jell y v. North Jersey , t. Railzca11 o. anll th 
o h r ca e cit cl th r in i. that th· ·ar pa. _..,eel in 
fro nt of the plaintiff. In the CcL e hi, 1, ar the trol-
Ie.r car cam from the rear and thcr fore, . ) far 
a t he plaintiff wa.· con cerned, he wn in no diff<'l'-
nt po ~ition than if he werr crossing at right .m-

~le to the Bergen treet car and it came upon 
him without warning and truek .. 1i111 down. Cer-
tain ly the portion of the car that . trncl? the plai11-
tiff i no -rit rion for cl t rrnining rule. of <'On-
duet and doc , not cl tcrrniuc thr quc. tion of ron-
trib ntory n O'li0·enr , ancl therefore the plainli ''f, 
uot haYino- h en warn cl of th approach of thr 
P rg n 1 trc ,t car, the motorman, . ering- that lw 
wou ld not move to a place of . afety, . honhl han' 
ound d hi . warning-; ancl to conlcrn1 tlint tlw 

plai ntiff i:, 0 ·uilty of rontrihntary nro-Jigrncc a~ 
in th <'a e of Jrlly v. Tlzr North Jersf!J Hailwr111 
wonl c1 h to ay that he . hould haYr movrcl him-
pJf to a })lae of . afety from a dmwer of whi h 

IH kn w nothing about. 
It c·an not b ont ncl cl that the plaintiff ,licl 

not ha VP a right in the . trPet. 'I herr "~as no 
Cl'< :- walk p_·tcnding aero . the h'<•ct, but the 
plai ntiff wa ,Yalking from th 01w <'Ol'lH'l' to th<' 
oth<•r in the mo t JirPct route. 



Contributory negligence of the plaintiff 
was not a question of law, but purely a queE• 
tion of fact upon which the jury only could 
pass. 

TliP <'<>Il<lud of tlw plaintiff at the time lie :n~ 
tai1wd th • injuri : for which thi, action i: 
brought wa. ' ·uch that the jury min-ht draw Yari-
ou._: inforPIH'P · from it. 

The contributory ne 0 ·ligence wa · a que ·tion of 
l'nd wlH'n'in tht> ,imy might heliPw the plainti :T 
wa:-: in th<.• PXPrei:-:e of ordinary ear' and prnd<'ll('<' 
\\·ith n':--1w<-t to hi~ :-:afety at th<' tinw he wa:-: no:-:~-
in!..!,' tlH' ~tn•C't and then,forp ading a~ a ra. onahl~ 
prudent and careful man hould acL 

< >n thi~ point it mu t be borne in mind that th< 
plaintiff, a: lw r<>achecl the 1·0: ing, looked in 
h,wk or him ('.)Oto 2:3:U.i fret) to a~eertain whethp1· 
any ears were comino- up Hailroa<l A Yenue from 
hi:-- rPar. . To <·ar::--\\"Pre in the hloek (ears nrn 
a di~ tauC'c of oul! one block in baek of plaintiff 
and t hPn turning ea:terly into anothn :trcet). 
11<' :tart,d to cro's the ·trect. . ...\· he arrin•cl 
?lParly midway in the ~treet, a Mnllwrry Ntn'<'t 
var . ,Ymw around the corner in front of him and 
hP YP<'n'<l a ''little to tl1 cast of' Point "B ,'" to 
HYoid h •ing ~truck h~· tlie oYerhang· of thr ~Iul -
lH'lTY Ntre t car. 

4\ t th<' ...,ame time the B ro-en 8trPet car cam< 
up from the r 'Hr, a distarn•p nuying from O to 
:2:tUi frpt, tnrnr<l tliP conwr dirPdl,\T in ha<'k o 
the plaintiff an<l in doino- o, ·tru k and injur<'<l 
him . 

.... .,.o hnll or . ignal wa · 0 ·in•n of the approaelt of 
that c•nr all(l tl1r plaintiff ·tood in full Yiew of tlw 
rnotonnnn facing anotl1cr dircdion. 
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It h:1---1H en . dt! ,(! in rn. e. of a . irnilar natun· 
tha t under cireum ·tanc· ' . of tlii · kind, if tltc> q llC' .> 
1ion of ·ontrilmtory 11 10 ligcnce he raisrd, it ea11 
I<' on or the jnry only t <1eci 1c. 

In th •a.: of Dr i·inP v. Public 'e> cia Railway 
( 'o . th ' plaintiff on a dark, rainy arnl mist)· nig·ht, 
wait ed on a conH'r for a Wl'~t-hournl <'Hr whid1 
had ·toppe<l in front of ltim to lllOY<' on. 

~\fter it had gone he tcpped upon the we--t-
bound tra ·k and , tood until the car wa 70 or 
75 fee t away and then looked do\\ n the Past-hound 
trac k a bout 1 ~5 f ct and e :.ing and hearing notl!-
i1w "tart eel arro:-- the track . 

~\"' he wa .' about cle1:uing the east-houll(1 traek 
liP ,ms hit and i11jure1l by an east-hound trollc.,y 
·ar of tlw defendant c·ompany. On thp question 
of eontributory n °·1igence under thi .· stat , of 
fad· the Court laid down the following: 

'' ... .,. or can it he said, under th' c>Yidt>ncc>, 
that th J)laintiff wa .· guilty of eontribn -
tor) · negligence a a matter of law. The 
rule rrquiring· one ex rci . ing hi · lawful 
right. in a pla<'e wlH'l'<-' t hc> exc>rc•i::-,e of law-
ful right. b.\· other. ~ nrn)· pnt him in peril to 
nsC' ::-,u<'h 1n·pcantion all(l <'ell'<' for his Hafrt., · 
n.· a n'asonahl) · prudent man \\'OUl<l UHC' u11-
<lPr the ein·lmL taUC(' , i: th lllPHHlll'(.' of 
dnt) · for onp who cm '. ' <' H a publi<' liigltwa., · 
on foot. lie mn::-,t u:c his pmn•r · of ohser-
Yation to di <•on•r appn>cH·hiug YPhi<'lPs 
and hi" judgnwnt h<rw and wli '11 to cross 
without eollision, hut hi. oh. rrYatious nepd 
not <'.·tend lwymhl the <li::-,tance within 
whi('h ,·ehiclP. moYiug at ]myful spre1l 
wonl<l endangPr him.' 

DPvine Y. Pub. Ht-rvier Dly Co ., L .. \ tl., 
p. 10 0 (~ .... ,J. 1t. & ~\ .) 
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111 the ea~ of Krau,!, ·. I'uulic 1S'en-icP Rail1rnp 
C'o., tliP fod , wa.- g·pnpr:l!ly . 1waki11g a.- follow.: 

J>laiutift w,1:-, tnH'k hy a trollPy (·ar a:-, h<> wa : 
•10. - iw,· Broad Ntr, •t in thl' City of NP,Yark. 
\\'li<>n IH· wa. about fin• or . ix fed di, taut f1 om 
tlw north-hound trn ·k hl' .-my a <'Hl' forty or fift:· 
fcpt tnYay <'orning at a fair rat, of , pc •cl towards 
him on that traC'k wh •n hr pro ·rcde(l to cros.- and 
as hl' "·a.- stl'ppi11g on•r tl1P last rail }1i: foot 
" ·as • tnwk by tl1c <'Hl' and lH1 wa. injured. 

Thl' \rnrt '"'ai<l in it: o )inion that a n 1 r<lid 
.-l10uld not hase heen dir •ctP1l a 0 ·ain ·t the plain -
tiff upon th, ground of <'ontrilrntory 11Pglig·(•JH•P 
of tlH· plaintifi, hut that th<• caH' wa 1n·o1H1 rlY 
onP for thl' jnry and that it "·onl(l not lw said 
a" a maHPl' of law that the plaintiff was gui!t: ~ 
of <·ontrilmtory ue<dig<.1nce. Th , neglig·puc·, of' 
tl1P d<>fonda11t was tlw PX<'<'. si,·p S})('l'd of tli<1 

ear at tl1 , tinw wlH'll th, plaintiff "·a.- cro:~ -
i11g "hne tlw motorman would, or ou?ht to 
lm\·p :::-(•en him in tlw net of c-ro .. iug·, arnl that 
it rou1d lH· rt1as01iahly i11f rred if tl1 motorman 
liar! looker! IH' would han• :ppn th' plai11tiff in 
tlH• act of •ro , ino-, and in failing to reduce the 
sp '•d of the car, thereby re ·pectin° · the plaintiff'.;; 
ri 0 ·M to ·ro~"-. The plaintiff' ' ronfrihutory neg -
lig-PneP, if any, in that ca:c was hi.- attempt to 
<·ro ·~ in front of a fa. t movin°· car, Lut th' ourt 
. tafr<l that .-uch ·ornlnct of the partie, both a~ to 
ncglig '11<.', and ·ontrilmtory n °Jig nc, wa for 
tliP jury to dPtermi11e. 

K rant \' . Pnhlie , 'en·icc' RaihYa:· o., 
·> • ,J. L., 4:37. 

In tlw case of ,111rfrr:,011 r. P1iblic SNritf Cor-
poratimz, the plaintiff wa . walking in a WP, t rl: -
dirP tion upon th<' puhlie l1iµ;hwar ver;· 1war to 
he trolley rail of clefenclant' track laid upon th e 

higlnrny. Wlwn it. rar, eoming in tlw . amc di-



25 

r ,etion, ram' from behind him, hut which lie• 
1 P1tliPr aw nor heard (no . ignal l>y lwll or ot ;.p,·-
wi • lw\ in° · been giv •11) and :stnwk arnl injllr ed 
tl1t plaintiff . 

.. \ t tlie tim' tli, plaiutift lrnd hi , liack to tlic• t:a.L· 
and " ·a · walkirw in the . ame din 1 ·tion in which 
the t:ar ,,.-a· t:ornirw. 11 e lrnd tPpp ,J a.He i11 
( rde r to m ·oid the ( au 0 ·er of au on.'rtaking auto-
ll10l>ile and in doing ~o ,rn._; pretty ·lo~, to th, 
tra ·k · wl1 •11 tlie t:ar . udden1y t:arne u1>011 him. 
'l1liL·re wa a headlio-lit ou th, ear an 1 uothiu o-
to oln-,trn<'t tlu' motorman ' s Yi:io11 of thl 1 plain-
tiff at the time of the actidl •ut. 

The Court lirld that th ' <1uestio11 of c·onlrilm -
tory u e 0 Ii 0 ·c,nce of the plaintiff \Ya on , for th -, 
jury arnl that it could not b' ~aitl a· a matter of 
law that tile plaintiff wa o-uilty of rontribt tor., · 
u •~lig eut:e at the time of tli ' ar<·ident. '1'l1(' Court 
h ·ld : 

"Th, fact.- estabfo,hed by the plai11ti1I '.-
e\ ·idencc ·how that tl1 ' I' wa · no ph) ~ieal 
ob ·truction to the \·il 1 W or the lll()LOl'Illi.lll, 

wl10 wa · in ehar 0 ·e of tL' car and that tlwr · 
wa~ Jayligl1t euotio-h for tL, purpo ·e 01' i1is 
~e •in°· th, plai11ti11 who \\ a ahead of tl. 
·ar alld wa.- m•ar to the rail. of the rar a 

to he liable to h • ·tnll'k by its 1ms ·ag' onr 
th rail. There "·a.- eYiclenee from which 
th jury ,rnuld haw be n justified in fiurl -
i110· tl1at 110 lwll or othPr . ..:ignal or warninµ; 
,rn g;in•n by th• dPil'Illlant to ap1n-i::--e tli • 
plaintiff of thP ·omillg car aud that any rno -
tonuan kl'PJ>i1w a r 'n .·onably Yigilent look -
out al1 ·acl . hould litn-c ' <'<'ll that hi .~ fa<'e 
and Yl'.' w •re turne<l in the direction lw 
wa ' ,Yalkin°· and that hi . haek wa . tunH 1<l 
to,, anl th, car and that h wa"- not likPly 
to ,' CC th , c·ar approa ·hi1w and th<'rPfon• 
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d<·p '1111ing for hi .. afrty ,utircly upon lii: 
. '11 ' (' of 11 ·arin°·. It '('Jll. ' to ll~ 

that th'· e qu tion , both a to contrilm-
tory Il<' 0 ·li0 ·pne • of t!JP plaintift' a. · w •ll :,;-; 
to tlw 11 °·li()'ern·' of th clefernlant belon 11• 

t tli • pro,·inc' of th' jury . 

.. \ 11<h'r:--011 Y. Pub. 1
P1T. Co. 

l O ~\ tl. HPp., p. --1- 0. 

ThP fad " in th ca c at bar ar almo.·t . imilar 
to tlio. c in the mL, of .,1 wler. ·mz r. tl1c J>ul.Jlic 
~'<,rice Railll'ay 'u. ahcrv' cit 1 tl. 

In th ' ca:e of II a i,(Jld r. CoJZsolirlat ed 'Tract ion 
Co., it wa .... h ld that it 1. the duty of ot lier.- not 
to oh.-trud the track but a violation of ·ueh dut) ~ 
do 1 

• not ne(•e . arily ·onstitnte . ueh contributory 
llC!.dig 'll('' a· will r •liev, th trolley company 
from r 'Spo11. ibility for an accident whi<'h rni 0 ·ht 
hav b •en avoid d by the •.·erci. P of proper care. 
Th refore even although the plaintiff wa.· i::-;tand-
inµ; or walki1w <·lo-:' to or upon the track of the d<'-
fondant eompany, that in it ('lf di<l not con ·titutP 
cont ril>utory negli 0 ·cn · on hi· part. 

In th ca , of Ml'rkl, .. ldmr., r. Jr ,.·r y City, 
<fr., Ry. 'u., it was hPld that th <1ne.·tion 

• wh ·thcr urnl 'r th videncc, th troll(•y ear at th 
tirn) of th aecident \Ya comirw at a r a onablt• 
rah.> of -peed and th motorman 011 ,rating- it wa · 
prn1wrly 011 hi. 0 ·uard arnl rc>a. ouably car •ful and 
Yi 0 ·ilent in looking- out for the afety of p r on 
on or 11 •ar hi· tnwk, W<'r, pm·ply qu' tious for tlw 
jury, and it ml' al.-o !aid dmrn that th' plaintiff' 
c011trihutory ncg-lig 'llC, wa. not a q1w. tio11 of law, 
but a qu, tion of fact 75 .. 7• J. L., 654 for it i~ a 
,,· ,11 , ,ttled doctrine that wh •r, the ·ondnct of a 
pPr on at th tim' i.- uch that 11<")·1ig-Pnc will 
dPpP11<l npon wh •ther th' 1wr .... on' .. action:s wPrn 
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that of n n'n.;onnbly prnclPnt and <'Hreful man, 
tlt at tlH•ll 11Pglig<'ll<'<' is not a q11<'stio11 of Im · for 
th ,· (' iurt, !mt it i. for tlie jur> ' to say ,dwt i · rea-
on ably pn dl•nt c·ouclud uudpr tile ein·mnstan <' · 

an d wlH•n• Pitht•r illf'en•rn .·t• tan lw drawn it i:-; for 
lw jmy to draw the c·o11dn~i011 a~ a qnP~tion of 

f· d . 

In tl1e en.eat bar what oth0r cour ~ • of eondnd 
wouhl th' plaintiff be obli,red to c·onform to? I It-
had taken note of t]w . OllrCl' of clangPr from the 
r '1lr a: he left the curb, he had 1n·o<·t• <led to thP 
mi ddle of tl1e tn• •L ·when a danger aro ·e in front 
of him an l wa. in thP ad of arniding tliat clang 'l' 

wli •11 th' Ber 0 ·pu Street car without warning 
tru ek him from th rear . 

It i . ob, ·iou: that the slight ,:t \\·arning- on the 
par t of the Bergen Strc_,ct ear would han 1 ap-
pri ·<:d th • plaintiff of tlw danger in the rear, so 
tl1nt it ·ould haYe lwen ~woid ,d. IIi negli?·ence, 
if au:,·, would lw in g<1tting in rmwe of the ar iu 
the r •nr, whid1 could not be ·aid to be negli 0 ·ern·e 
unle · h • liad omc knowle (l 0 ·e of danger in the 
rear , or uul 's h ' had faile l to tak' prl'eaution tr> 
a t'ertain that tli r ar ,Ya.· :afe l> fore ero sing 
th . trcet. 

'l' h •~e <1n '·tion · can at the mo. t be for the jury 
to determin •. 

If the \rnrt lai<l down any rule of law, tliere 
•onld be no plac·e to draw the line a , to how oftcu 
ntl\l frequently a p de triau lloul l look on all 
fou r ·ide of him . peeially in a po i tion of 
dnn° Pr it mu ·t ncce · arily be for the jury to de -
1f'rminP, what lie .·houkl <lo. 



\\'p . ulnnit tliat th<' jrnl 0 11 cut of fop onrt IH'-
low din'<'fo1g · a \'Prdid, : hould h' n·,· •n,Pd, awl 
ii 11t1,,· tri~d or1l •rNl. 

ON POINT 5 

( p. ~o 1. ~O) the q nc.~tion ,n1: : 
Q. 1lr. Huhinow, from your ob, c:Yation, 

what wa~ the mo ·t traYcllcd ·om-. e of pcd -
<•~trian ..... from th• northerly . id• of 
• 'hp •t to th• . outherly ·id of 'outh 
~trc' ? 

}) {r.rnlaut ohj C't •<l to the qn • tion a . irr •l ,_ 
nrnt, irn·01n1wt<>nt arnl immaterial. 

Plaintiff lind travelled th ' . nm rout for up -
war, b of four year::-; four tirn • · daily and mu t 
\la n• hP •11 a hl , to t stify from an •xpert knowl-
p, lg-<•, a . to . ueli tram·. 

It "·a::-; vt-ry rPh ·~mt and mat · al to plaintiff' . 
en. ' to .how that on tl1' oc·ca ion in que ·ti01_1 
plaintiff took thP u ·ual an 1 mo t tnn-ellctl cour 
of ped •:trian:5, to wit, the ·onr:c at wlii<'l1 the de -
ft>rnlant woulu by daily practiC', han• a rio·ht to 
t•.·1 <·<·t pP<le ·trinu: to b • pa~ i1w. 'Ihi. i c peci-
ally o in vi ~w of the fact that the te ·timony 

how that tlier • wa no r 1gular pa\' •d ·ro :i11°· 
at the poiut in 'outh 'tr et in quc. tion (p. 1 "' 
1. 25). 

\ ', ulm1it the <1u • ·tion lwuhl lia\' • h 'l'll al -
lowPcl. 



ON POINT6 

(p. 11 1. :V) th) <1nestion wa , a ·ked: 
(J .... \ml then did you 'Ce the old g ntle-

man tlier ", th plaintiff? 
Ohj<.•dion " ·a · mad', that it wa leac.ling, and 

th • an ·,\·er \\ a . permitted. 
T hl' <JU , tion ·ug 0 e ·tccl it· an wcr. 

lt was very mat 'rial to th plaintiff' ca e be -
can :e acor fow to the witn ' · own testimony 
lt •r lJO ·ition, ·with refer nee to plaintiff, and t]w 
wing of the car, mu i manife tly hav) made it 

impo. ·ible for h r to have :een plaintiff. 
'l1lw <JU tion being permitted, wa , ther fore, 

dam agin<Y to plaintiff' ca e. 
Re pectfully submitted, 

Hog, ne~TYo T & ... \LTE~ RIETI1, 
Of Conn ·el for (Plaintiff) ..:\pp % ~11t. 
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:M.L ~ RCBL "O\\" \ 

Plaint i J/-. l11pcl/a n t, I 
v. 

I Co:\1-

Defendant-.lppellc('. 

On App al. 

IJlllEli" //'OR DE1/'J"i1NI>A.NT• .. 4Pl>EL-
LEE. 

Thi~ ad ion wa~ t l'ir<l ht>fm•p tlw Ilonoi-ahl<' 
Lt1!1w1· .. \. CamphPll and a jnry in the llmhwn 
<101111ty 1iITnit ,~om·t. ..\t th} doHP of th' ca.-e, 

10 

tlw tl'ia l <·mnt <lii·Pd<><l a wr<li<:t fo1· th<' defernl- 20 
ant, from whid1 thP plaintiff now appealH. 

Facts. 

On DC('PlllhPt· 7, rn1:2, at about H ::W .\. )I., 
plaintiff wa:-:; Ht n1<·k hy tlw 1•pa1• encl of a lk1·gpn 
.·t 1·p('t t1·ollPy ca1·, ope1·ate<l hy appPllrr, while> 
H wa: Rwinging arnurnl a tm·ye on Track :!, a, 
:---l10wn on the map whkh i~ mmexP,l lw1·eto, ma1·k<1'1 
E.·hiliit P-1. at the <·01·1wr of :4onth E1t1·ePt and 
-.,.t'\' .Jp1·:•wy Hai]rmul .. \vPlllH' 01· )Inlh<'ITY :4tn'Pt. 
• ·<·w:11·k. :4onth • 'tl•p<'t 1·11nH app1·oximatrly <>a:t 
an d WPHt, and Raih·oad .. \ n•rnw 1101·th and Hon th. 
'I homa: • "treet waH the ne.·t Ht1·ept ~ontlwi-Jy f1·om 
, 011th • 'ti-ed, arnl nrnR pn1·a11Pl ther<>to. 

l n 01·<1<>1· to dPal'ify thp lm·ntion of thP t 1·a<'1-:R, 
WP ha ·p nnml1p1•pd thPm on tlw map )fa1•kpd 
h.· ltihit P-1. 

30 

40 
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~t1·<'<>t then n01·th ou Railrnnd .... \.yenne on Track 
1 till tltey 1· •a ·h tlte outherly ide of 'outh 
'treet, arnl then turn easterly ou the curve of 

Trad~ ~To.:! into Tra<"k ~To.Hon 'onth ~t1·eet. The 
Clinton •ti·e •t cm·H approaeh 011th ~treet from 
Thoma: 'tre )t on Hailroa<l .... \. Yenue awl then turn 
wp:-;tel'ly 011 ~•onth ~•ti-eet on <·urv of Track ......... o. 3. 
Tlw )Inlh<'n:· ~tn)rt can-i rnn . outherly on Track 
.... o. -1 an<l when the~· r<•ath South :'1treet they 

turn we:ter]y 011 cune of Track .... o. 4 into Track 

<·m·s ope1·a t<•<l on t hes<• tt·atks. 
Plaintiff tPHlitipd pp. l:!-1:n that he waH walk-

illi,.?; nor1h on the west :ide of Railroad Avenue 
(p. 1:!, 1. 1); when he arriYed at the southwe 't 
<·01·11 r of South ~· treet an<l Railroad .A Yenue 

Point A on map) he looked and aw no car: on 
Railroad .... \.. Yenne ( II. :!1-22). Ile then , tarted 
to cro:-;,• ~•tre t to Point B, and when he 

20 reach <l Point D ( p. 15, 11. 1-19) he aw a )Iul-
heny 'fr et car at Point C moving a1·omHl m·ve 
E ·m•vp Tra<'k .... o. 4). 

(P.16): 

"(~ .. Just go ba<.:k, )II-. Rubinow, to the 
point or to the tim' when vou fir ·t ·aw th 
)lulheny ~tr •et <.:,u·? .A. Yes. 

"Q. ,v11at did J·ou do? A. I tarted to ,ro 
a little more ea t, here, and let the car-at 
once I feel it kno<.:k me <lown, hit me and 

30 knock me down, an<l I turned around and 
·ee what wa the matt r, I didn't know-I 
law a car pa:s me here the Ber 0 ·en 'treet 
car. 

'Q. The Bero-en Htreet car had pa 'Cd yon'? 
.. \... Ye. 

* * * * * * * 
•'Q. * * * About where were .:on when 

the Bero-en ~•tre t ·ar ·tmck yon'? 
* * * * * * * 

"Q. About h re. That will be F (marking 
40 map). \. About fiv feet from it. 

* * * * * * * 



"(l. Fl'Olll th<' <·111·n• of' th<' BPq . .?;<'ll ~t1·c•<'t 
c·m·'! ~\. Yc>.•." 

( P. 17, l. 10) That whPn hc> 1·p,whP<l Point ..... \ 
hP looked to ,•pe if a n11· wa:-- c·oming, arnl tlw1•p 
wl'1·p no tal':4 in :--ight; ( p. 1<\ 1. 10) the cm· 1·nng 
no Jipll; that af'tpr it :tnH'k him it c:ontim1e<l on 
it. way and did uot . top. 

{ PHgP 1!)): 

''(l. \Yas tlw 1·011tP yon took thi~ m01·ning 
011 I h•t·Pmlw1· Tth any dilf<•1·pnt from tlH' way iO 
Yon had n ·nallY g01w? ..... \. Oh, 110, no; fo1· 

0

th<' la:--t Pight<'<';l ~:em-. I r m mh r it wa all 
tl1C1 :a11H1, I'm· t Jip la:-:t t wc>11ty yc•a1·~ rnaylw, 01· 
11ilwtc>P11 yea1·.1, wlwn I am wm·l'ing - I nsP<l to 
wm·k on tlw othP1· ~id<', hut T n~Pcl to walk on 
~outh • tr et all the time. 

''Q . ..... \lwayH wnlkPd m ·f'1• that ~anw ,lil·<><·-
tion ·? ..... \.. Ye .. 

* * * * * * * 
"Q. \\'hat ,rn~ thP c·ornlition aH to light arnl 

da1·k? ..... \. Oh, it wa: light - it wns not light 20 
<'.·adly a, th<1 <lay tirn<', hnt it wa~ light 
<'llOllgh'' (p. :!1, l. :~:-i). 

Crn:-::-: <'xnmination ( p. 2( , 11. 1~-:t1). 

'l'hP H •1·g('ll ~t1· Pt ('al'. 1'\lll (.',l, t into ThomaH 
• 'ti- c>l't, and t lwn tm·n into Pailroa,1 ..... \. Yl'lllW, and 
thc 11 turn <'a~t•1·1y into .•onth .•treet. IIP walkt><l 
n H' t hc•1·ly 011 tlH' wc>:tp1•l,v i<lc• of Raih·oa<l ... \. vem1<' 
( p. :!H, 11. :~-:~o). He fin~t a<lmittP<l arnl then <lc-
niP<l that he ha<l tol<l Mr ...... \ntPnl'iC'th, his atto1·-
11py who tl°ie<l the case, that the Be1•gpn c-a1· ,Yhic-h so 
. 1'-1H·k him came 1101-th on ..... Iulbeny Rt1•ept or 
I ai lm:ul ... \n ~nnc arnl • topp ,l at thP .1witd1 
ma 1·kpd Z on th 1 map; h<• <·ontinn<'.1 (J). :rn, 11. 
:.n-:rn : 

"Q. r1 he trolley ear in turning the e01·m·1· 
.-h-rn·k yon; i.1 that what yon :aid? .... YeR. 

"(l. \Yhid1 pm·t of it :trnek yon, do yon 
know'? ..... \. I don't h10w. How can I know·? 

"(l. I>i<ln't you tell'! ... \. ~·o. It ,rn.· in 
/hr hack. 40 

"(l. Yon had not i,;ppn that car at all, ,li<l 
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yon'! ... \. ~To . ir; I did not. 
* * * * * * * 

''Q. Yon did not hear it? ~\.. ~To, . ir. 
"Q. ou <lid not know it wm, there'? ... \.. 

... o, . ir. 

Ile identifi}d p. :n, 1. 1) th 8i(rnature to a 
,tatement mad• hy him two day· aft •1· the occur-
1·en ·e of the ardtlent to a repr • 'entative of the 
app •llee, in whid1 he <le. eril> •<1 the or ·m·1·c11re 
the1·eof a follow,: 

''On Saturday morning, Uec •ml>er 7, 1912, 
about G :Hi a. m., I wa · walking north on 
..... T •w J e1· ·e · Railroad ... veu u •, on the w •~t 
·ide, and wa · on my way to my lm ine' at 35 
Ye 'Y ~treet, and wa • alon •; ichen I reached 
'outh St rec t I ·flpped from the 1cc ·t curb 

opposite the saloon and a· I was 1rnllvi11y 
·lowly int 'n<ling to No· 1outl1 1trcct tra ·k · 

and wa · betirc n th track· and <·10Tc I heard 
thi.· <·ar coming behind me) and I thought it 
was a Mulberry >'trcet rnr yoiny north, but I 
did not look back) and slo1ced doirn to l t 
the <·ar JW• s me and I then zcould eras.· or r 
behind it; as the <·ar passNl me it turned 
around the ·wTc and turned out to be u 
Berg n 1trcct rn r and the rear 1ri ng of tlrn 
<·ar stnwlv 111y ri.(Jht . id and I was lrno<'k('(/ 
doicn. I wa. dazed for the time being ancl 
<'annot • ay if the rornlm:tor ~aw me, or th , 
motorman , aw me, and I cannot . ay what the 
ea1· nnmher wa:. 1.'h next :\lnlhPnv ~t1·<'ct 
,'outhbound car that came along ~topped aft 'I ' 

the motorman aw me and go off arnl a polh·<'-
man namr<l ,YPber alHo appeared in th, uwan -
timc a. w 11 a: .'Orne peopl' from tlH' ~i<l<'-
walk, and I wa, a~. L tr<l into the 1·ailroad 
tation, arnl in ahont half an hour the polic e 

amlmlaneP <·am and took me to mv ~on' .• 
home on High ~treet. I <lo not know the motm·-
man of the lulherrv • treet <'al'. I <lo not 
know hi. name. Th~r<• waH 110 hr11 rung h~· 
the motorman on thi., car whieh wa.' running-
a liont the . arne a u~nal.'' 

He admitted (p. :n, 11. 26-27) that it wa. read 
to him an<l that th reaft r he . igned it and tha t 



hi:- son, Dr. Rubinow wa' p1·e eut and al o .'i<:rned 
it. Y Pt he denh•d ( p. a2, ll. a0-40) that it waH 
tme. Hr <-ontinues ( p, :J;{, 11. 2:l-40) he wa. 
walkiiw from the saloon cm·ner to the drn<r t01·<.> 
e01·ner, and when h reached Point I he . aw a 
)[nlbt>ny Strr •t car coming around th curve on 
'1'1·aek ..... To. 4 from onth ~treet. Ile then walked 
a little 11101·e ra. trrly to Point F ( p. 35, 11. 
1-20) that he did not look behind him and did 
not sPe any car behind him. 

Rc-,7:r<'d c.rami11atio11 (p. 41, l. 40; p. -12, 11 
:1 to 20). When be reach •<l. Point .. \ he lonkP<l 

h •hirnl to ee if there wa. a ·a r on Rail road A vr 
nne and did not , ee any car. 

"Q. In stal'ting anoss from A to B did 
von at an Y time tome to a dead ~·top in the 
~treet? A. No, ir. 

"Q. Krpt on walking ahrny. tow~ml B? 
.. \. Ye .. " 

JO 

Rc-aos c;1.·amination (pp. 44, 11. 20-40): 20 

"Q .... \. I Ull(ler tand you, you we1·, walk-
ing a 11 the time, weren't you; you did. not 
:tarnl the1·e at a 11? .... \. To, ~ir. 

"Q. ·walking all the time? A. Ye'. 
"Q. 'rh<•1·e :ue two tai·s that come up 

onth? A. One car i coming north, and the 
othel' ear, Bergen Street, goinO' down outh. 

"Q. Th~ )lnlheny Street car comes down 
'I'horna ...:'trert into ... Tew Jer.ry Avenue'! ... \. 
YP .. 

"Q. Then tome. along this way? A. Ye . 
"Q. The Bergen treet car comes <l.own 

'l'homas Ht1·eet '? ...\. Ye .. 
"Q. Into ... Tew ,Jersey Avenue'! A. Ye~. 
"Q. Then comPs along all(l goes 

that right? A. Yes. 
ea.st; is . 

"Q. The one switch ther·e opemte: that (·ai· 
upon )!nll>('IT.V Rtr(•et and thr Bergen ~h•ppt 
<·ai·? ... \. I gue~. so." 

He-cross c.mmi11ation by tltc Court (p. 4u): 

"Q. Do you knuir) Jlr. Rubinoir) or did you 

30 

,o 
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know hnic off<'Jl the rnrs ran through Thoma. 
> 1 treet and into Railroad . trcnuc? A. Oh, 
thcr<' ,u·c diD'cr<'nt times _, not all th<' time in 
the daytime. 

'Q. 11t the time in th morning u;hich you 
ha1;c jiJ:ed at half-pa.·t ·i.r or quart r of sercn 
did you k110,r ho,r frequently those cars ran? 
....... bout five or ~,L- minute . 

"Q. That i.· you mean they run about fi · 
or .·i.r 111i11uf<>.• apart! ... \.. Yes, .·ir.' 

DR .• Jo1L· B. Monni.·o.· tPHtifi d (p. -!7, 1. 3G) 
10 that th• plaintiff had a fraetnre of the l'i 0·ht hip. 

20 

30 

mm w. MILLRR te:tifie<l for the plaintiff (p. 
H:!) that lH• wa.' :tarnling on the northea terly 
corn •1· of 't and Raih·oad .... \.venue at 
the time in que. tion. That he fi1-.·t Raw the plain-
tiff oppoHite the • aloon on the northw >:tel'ly co1·-
ner · that there wa: no car at that time on Rail-
road ...\.. venu . "\YitneHH then walked northe1·ly on 
the we:t . iue of Railroad Avenu > to a paper . tor" 
about twenty-frr or thirty fe t from the corn r. 
(P. (>-1, 11. 1-40) That h then looked again and 
• aw no car· that aft r he had gotten around th " 
corner he .·aw a northbound ·ar at Railroad 
Avenue about the middle of the hlock l)etw n 
Thoma 'treet arnl /outh ~•treet. He then w 'nt 
into a pap r . tore and uid not . ee the plaintiff 
a 0 ·ain; that h wa." employed by the plaintiff: 
on. 

(P. H3, 1. 14) 'Q. What car wa. it you. aw a: 
yon got around thi: corner that wa. cominrr 
up thi · hlo<:k? A. That irn.· a Bergen car. 

"Q. Th block of ... Tew Jer:ey Railroa<l 
:\..venue? .... The B r(Yen car. 

"Q. \Va it th r when you cam ont of 
the . tore? A. It wa not. 

'Q. Did you • ~e any other car there ai-; yon 
came around that corner? A .... \ I cam on 
.... Iulb .rry Htr et there wa. a car th 1·e, ye .. " 

H continue ( l. 24), that the .... Iulherry tr ct 
4:0 car wa at th~ point mm·ke<l "J'' on the map. 
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flro8S r.ra 111 i,w I ion ( p. (H) l. 17 ) : 
''(J. 1 hen from thi~, ~tanding in th mi<ldle 

of thr . frprt hPl'<', at thi~ point m .. u•kf',1 
how fa1· down ~·ew .Jet~ey Raih·mHl .\venne 
<"an yon Sf'<''? . .-\. Pe ,lown a. far a. )f mTny 
~"'tref't. 

"Q . How fa1· i.· that'? .... \. Tl11·er hlo<"k,. 
"Q. ~'o a per.·on ~tall(ling at thi. point 

m:.u·kP<l P ton l<l ~eP threP hloek~ '? .\. Conl<l 
~f'e th1•ep hlo<'k~. Thp1•e i~ a b()rnl in th<> 
·tre t." 

Dr. Huhinow, thP . on of the plaintiff. tP~tifircl 
p. 54, I. 40), that h() wa. partly pre ent at time 

t h<• . tatement Exhibit D-1 wa made by hi. father; 
< p. G:i, l. 3f>), that hi. father did not want to 
,r jyp any .'tatenwnt lrnt lw finally did Ro; ( p. 56, 
I. H) that the .·tatement wa writh'n out, and that 
h< igned it a. a witne. · ' and that lw knew app1·0.~i-
mat rly what it eontained. 

On cro. . examination ( p. 61, l. 22) that he 

1(.1 

1 oh>d owr th<' stateuwnt h fore hi. fatlwr or him- 20 
• pJf • ignP<l it. 

Defendant's Case. 
l \"illiam D. 1,·Jrnable. t<•. tified (pp. ( :!- 4) that 

lw wa~ •mployed by the def Pndant a an inYe"' ti-
irnto r; that on neremher 9th he interYiewed the 
plni ntiff who tol<l him how the accident occurred; 
h t hen wrote it down and r ad it over to the 
1 Iaintiff in the pre enc• of plaintiff'~ . on, Ur. 
l ubi now, who him. elf later read it. That tberc-
·tfter both the plaintiff and hi on ign d the 
tate m nt, which i a follow (p. 14-2). 

In r )fa . Ruhinow, 
Pe 8. 73 Parkhur . t Ht., 
Bn . Add. 35 Ye . ey t. 
<'a:e ... o. 4121H. 
Ot tupation 'rool )Ianufactnrcr . 
.. \ppai·ent ag-' 6H year . 

ationality Hebrew. 
J)at<> Dec. 9/ 12. 'J'ime 3 :aO P. ~I. 

30 

60 
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l 
( 

''• 'tate: to "'illiam D. ~~dmahh•; at hi. 
:on', home uO:! High • 't 1·cet, a: follow : 011 
.'atnrday morning, Dt><· •mbcr 7, 1912, about 
H :1:3 £\. ::\I., I wa, walking • · m·th on .... ~PW 

,Jer"·ey Hailrn,Hl £\wntw on ,Yest , i<l<• and waH 
on mr wav to my lnu.;inP~-' at 3:-i Y(•xev ::4tre ·t 
and ,~·;1.' a·101w. \nwn I reaehe<l ~outi1 ~'trcet 
I :teppe<l from weHt <·n1·b oppo. it<.' the , aloon, 
and a: I wa: walking idowl · intending to 
ero:, 'outh 'tre ·t tra<'k' and wa between 
t1·a<'k: and rnrh I lward thi' tar coming- hp-
hind me and thoug ·ht it wa: a ~lulb rry 
~'t1·ppt car going um·th, but I did not look haek 
and ;lowed <lown to let ear paH me an<l tlH•n 
I would cro 'H over behind it. the ear 
pa .. <'<l me it turne<l around curve and turned 
out to he a Bcr 0 · n ~treet <'Hr and the rear 
wing of th, car 1-1truek my right ·ide and I 

wa. kno ·ke<l down. I wa. dazed for the time 
h 'ing an<l tan not . ·ay if tOIHln ·tor :aw me, 
but motorman saw me an<l. I can uot i--ay what 
car numb •r wa~. The next :::\fulberry ~•treet 
outh bound tar that came along- ·toppe<l after 

20 motorman .. :aw me all(l got off and a polkeman 
named "'ehcr al ·o appeared in meantime m:; 
w •11 a , om' p •ople from ·i<lcwalk an<l. I wa: 
a i ted into Hailroad 'tation and in about 
half hour police amlmlauce came and took me 
to my on': home on Hinh ~'tre't. I don't 
know the motorman of Mullierl'V 'tre t cm 
and don't know hi.' nam '· Ther: wa · no b 'll 
rung by th' motorman of thi, ear whith wa. 
1·mming about same a u ·ual. 

In o-en ral trul', · 
30 ''~igned, :\Ia.· Rubinow. 

"Witiw:s ~'anl Huhinow, ~I. D. 
\Yilliam D. 'clmahle. 

ro e. amination ( pp. J4- 3) <lid not develop 
any new fad. 

lralt ,. L. Bartholom w} engine •r and urveyor 
in the employ of th• defernlant, te~tified ( p. 'H 
11. 12-40) tliat thl' di ·tance between the :onth •rly 
:ide of 'outh .:---.tre and the northerly Hide of 
Thoma' Stre t wa. :?33.6 feet. 'l'h, width of _ ·ew 

40 J ,r ey Railroad .\ v 'nue :n fe •t, an<l 'outh 'tr<' ·t 
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~Hl½ fc •t. ThP distall( _:e lie tween the we ,terly rail 
of curve of Track Two and the outherly rail or 
urYe of Track Four at the neare t point i .2 

fp •t. 
Cro~ examination ( p. l . ) that tlw ._outherly 

eu.ge of the paper tore referred to by the witne s 
Miller is 68 feet from the northerly curve of 'onth 

trcct. 
He-direct examination (p. , I. 30): 

··Q. )Jr. Bartholomew, a. urning a car pa - 10 
ing on thi · curve from thP n01-th :ide of ~outh 
~treet, croing around we t into 'outh "treet, 
would a car come from South on to ew 
Jer ey Railroad Avenue and turn ea 't into 
'outh Street at the ame time? A. Could 

11ot. 
"Q. Why? A. The overhang of the car is 

too great to permit car to pa on that curve. 
"Q. Yon mean (·ome in c-ontaet·> A. TlH'y 

would. 
He-cross examination ( p. 9) : 

"Q. How much would the overhang of the 
Bergen ~treet tar l:e ou that"? The maximn m 
of that curve·? A. SevPn feet and two indws. 

"Q. And the di ·tauee between the neare~t 
point of curve G and ID, i .2 "? .A. Ye .. 

"Q. What i the overhang of the )I ul beny 
car'? A. Fhe fret. 

''Q. Two could not pass without triking, 
('Ould they'? A ...... ·o, they would trike.'' 

.fol111 1•1. Weber te tified (p. 9) that he wa a 
l oli<-e oflicer of the ity of ... ewark; that at the 
ii11e the accident orcurrrcl to the p]aintiff h(' (the 
~.-itne. ) wa on South treet ten or twelve feet 

hi from Railroad Avenue (which would b we t 
fr om Railroad Avenue, page 91. line 30), about 
. Yl'lltPen or eighteen fept from the plaintiff; that 
h ~au; the plaintiff just as he got to the corner 
and at that time there was a northbound Bcruc11 

30 

• 'tn ·t car on Railroad .1 rcnuc on the south side 40 
of > '011th •'t,r,ct: it had just started. Plaintiff 
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tl1r.11 sf<'J111c<l o/l the ·urb and 1ralk<'d to1rar<ls tl1r 
tra ·k. The iritnc.· hull ·red to hi111 to look Ollt 

a.· th· ·ar 1ca · ·0111i11y <lrUll1ul the cu1-r · and lw 
1 ·oultl be ltit: that th r ·ar end of the car ·tru<'k 
th vlainti/i',/ he 1>laintiff, ira. walki11g at ttlH, 
ti111c: (pa<re 90 line 31), that ther<' wa: no other 
<·at· in the vieiuity of 'outh 'e aud H<\ilroad 
~\venu, at that time; that he aml another man 
( who wa' aftenrnr<l · identified a witne . JI 11-
l'igg<'l) (pag-, 91, line 1-3) picked up the plaintiff 

10 and (·arried him into th, depot; witne:~ tPl ,phoned 
the patrol wagm1 arnl th' plaintiff wa~ tak 'll home 
(pao-p !)1 lin., D . 

20 

30 

40 

On To.·: examination (paO'e 9:Z) he t '~tifkd 
that h, had repo1·tPd 011' <luty at th police station 
at 5 :50 an<l at tlw tirn, of the acci<lent wa 011 hi, 
way horn with hi.· uniform under hi~ arm; ( pag • 
94, lin, ;{0 lt, dc>nied that he had tol<l any011c 
tlrn h did not h10w anythino- about the a ·cident. 

On re-<lir<.'d <'.-amination ( page 100) he te:ti-
fied hp ·wa~ urnl<'r imbpo 'Im by the plaintiff. 

rrf'd e. Jicllri!f!Jd testifie(l (paO'p 101) that lw 
wa: in th<' pmploy of Ilaud.:.', BrPwe1·y at the tinw 

,of th, attident and wa~ i-i~ht in front of the ~aloon 
( on the . .:outhwe:t ("Ol'Il('l' of ~outh Str t and Hail -

, 1·oad . ..\wnne) at th, tim the accident occuned. 
(P. 101) : 

"Q. Did you :ee )h·. Hubinow, the plain iff 
he1·e'! .. \. YP,'. 

"Q. \Yhen• wa,' h •~ . II, wa~ ju:-;t at the 
t im' I 'C '11 him he wa: right bPt w '<'II t lw 
gut t •r and the c<111t<11· of the tra('ks. 

''Q ... \t that time ,,·as thl•re any ear th •1•<1'! 
.. \. Ye~, ,:fr. 

''Q. \Yhat ear was it? .. \. Bc1·gpn j t1·(•et. 
"Q. \Yhieh way was it coming'! A. It wa .: 

going; jn:t to make the turn going <lown <>a· . 
''(l . .. \nu a: it wa' makiiw tlH' turn what did 

::\I 1·. Huhinow do'? .. \. Ile , ralke<l-a~ t hou 0 ·h 
to 0 o on th, oppo ·itc i<le of the c-01·m•1·. 

''Q. 'S. ..\. It wa a eat-a-corn •1·e<l <·ut. 
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''(J. l~rom the saloon corner to the drng 
·tore tome1·, i' that what you mean·? A ...... To; 
lw wa. going from tlw aloon eon1er ov 'l' 
toward ·-m1<.lerueath the railroau bridge here. 

''Q. Oh, here? A. Ye . 
"(i. Whidt way wa he walking ju t in a 

diagonal line·? A. Ju t a <:at-a-eorne1·eu, 
aero' . 

'"Q ...... Tow as the car came around the cm·ve, 
what (lid )Ir. Hubinow do? . Why, h de-
liherately walked in the ide of the car. 

·•(J. "·hat pa1·t of the car came in tontact lO 
with him? A. The rear end. 

"Q. What <lid it do to him? A. Knoeke<l 
him down.' 

He continues (pp. 101-10:! that immediately 
af ter the accident he and Officer Weber picked up 
the plaintiff and <:arl'ied him into the station whieb 
i dfre ·tly oppo ·ite from where the accident oc-
rm red ( p. 102, 1. 16). 

( P. 102): 

'•(i. ThPn did you . tay there? A. ..... '"o, ir; 
I stawu there about two minute:;; anu I hpanl 
a ('al~ wming and I went out. 

"(i. \\'hat car was that? A. Why, )lulbeny 
Sti-e ,t car, with about five pa ·seno-ers. 

"(J. At the time you :aw Rubinow in thr 
·tre ,t and this Ber1ren Street car there, wa 
ther any other car in that vidnity? .. \. .... '"o, 
ir. 

20 

"Q. Wa. there any )lulb 'l'l'Y Street car that 
::;o would go west on South Street there'? A. No, 

.ir." 

On ci-o examination he trstified (pp. 102-103-
104) tliat he gave hi m1mp to the conductor whil<> 
b) wa: riding on a ear a few day after the acci-
dent, in re,'pon"e to a reque t of th~ eonductor if 
h • knp" · ahon~. the aecidcnt. There were no other 
mat erial facts developed in the cross examination. 

George P. Ynrbury te tified (p. 104) that he 
rn : in the employ of the Metropolitan Life In- 40 
·uranc·e Company, and had been on the Berg<>n 
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'tre t ·ar, but had ali 0·hted a' it ·topped at th e 
near :ide of the eune on the we terly ide of 

uth treet . befor it proceeded around th enn e 
Track :2) into .'outh ~ti·eet; that the ('ar stopp ed 

about t n fe<'t from thr e1·0~. walk and he alighted. 
from the front ernl th reof; ( pa O'e 106, line 19 ) 
that whil . tanding on th' eorner waiting for a 
train the car went around the curve; that after he 
car had pa: ~ed he . aw the plaintiff aud aw two 
men run owr and pi<:JT him up and cany him into 

10 th (lppot; that thPrP " ·aH no other ('ar in tha t 
vieinity at the time of the a<'cident. 

20 

30 

40 

"William Guthri e,. the conductor of the De1•gpn 
treet car te ti1ied ( p. 10 ) that the car toppc<l 

at ~outh Sti•p t to allow ome pa engers to aligh t; 
that he did not learn thPre had been au acciden 
nntil eve1·al da~n; thereaft r; ( p. 109) that at th e 
ti me hi. ear rPathed "--= onth ~. treet then' waH 110 

other car there. 
The cro . e.·amination (p. 109) developed tha t 

the car had not topp •d after the accident occurred . 
Fred chult z , the motorman of the , car, te~ti-

fied ( p. 109) that the car stopped at ~otith tr e 1t 
and pas. eng 'r' alighted; thereafter he received a 
ignal and he tarted the car ahead and aroun d 

the curve; that he did not know that the1·e had 
been an accident until it had been called to hi. 
attention two day' later. He continue (p. 110, 
1. 26) : 

''Q. On that trip did you trike anybo<l · th a · 
you know of by the front of youi- cm·'? A. -o 
. ir. 

"Q. Wa: there anybody 011 the ti·aek in fron l 
of your ca1· on that trip'? A. There wa not. 

"Q. At that point, I mean. ,vhen you 
. topped at 'outh 'treet then did you ee any 
)1ulberry ~'trret car coming outh on .Mul-
beny ~"ti·eet'? ........ o, ·ir. 

"Q. ",.a th 're any other car at that com er 
at that time'? · ~\.. ........ o, ir, there wa not. 

''Q. ,Yhat time did you <ret at the orn •r? 
A. 6:25.'' 



18 

Th no •xamination did not dev "lop any ma -
t •rial fact . 

~11 iss Tillie JI c ·er) a pa enger on the car, testi-
fi •(l ( p. 11:!) tha 'he alighted from the Bergen 

tr et car at the corner of South Street and Hail-
ro ad Avenue; tha he then walked to the tation 
opposite the aloon ( which i" on the outhea t cor-
n •r of South 'treet and Railroad Avenue); she 
·as accompanied by one Loni e Hilltwine. 

( Pp. 112-113) : 

·Q. What did you do after yon walked into 
thl' station thpre"? .\. Waiting for the young 
lady to come from the baker shop . 

• • • • • 
"Q. \Vhile you ,vere tandin(J' there, what 

did the ear, the Bergen 'trect ear do"? 
Wt>ll, the oung lady friend of mine came 
down while the Bergen car wa standing there. 

JO 

"Q. Then what happene<l? A. Then two of 
u. walked toward the cafe, that i. the a-
loon. 20 

"Q. Toward here'? A. Ye . .. nd the car 
was ju t turning then, on th turn, going down 
'outh treet. 

'Q. (foin(r down which way? A. Ea t. 
''Q. And then did you s e the old gentl -

man th ~re, th plaintiff? A. Ye . 
• • • • • 

"Q. ,vh n you saw him where wa he? A. 
Leaving the curb from the aloon. 

'·Q. 'l'hen what did you ee happen? A. so 
,Ju t a the tar turn d I een the rear end of 
t he Bergen hit him and knock him down. 

'Q. And then what did you do? ... I 
walked in the middl of the treet where the 
a cident wa 

• • • • • 
'·Q. What did th do with the man? A. 

'rwo fellows carried him into the tation . 
• • • • * 

' Q. Was there any other car there at the '° 
time? A. o, ir. 
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''Q. Wa, th old er ntleman the plaintiff, 
walking or tanding at the tim' he wa, hit 
hy th, car? ... \. Walkin,r.' 

On ro examination ( p. 113, l. 30) he con-
tinu d that ·h • walk •d to the tation wh -'n ·h • "Ot 
Joff the ar and then walk d over to the cafe, but 
had not r a ·hed th ·urh y t; (p. 114. 1. 11) that 
they wer<> walking around th• car that wa ju ·t 
turuin,r tlw ·omer ( when the accident happ ne<l); 
while th ear wa.' tandiiw the fr nt end wa at 

10 the witch mark d r_y on the map. When the 
accid •nt o ·curre l they wer, about a foot from 
the curb. 

Loui llillticin te tifi d (p. 116) that he wa· 
with )Ii· ... I ·er ( th prec ding witne ·. ) at the 
time th accident o ·curred; (line 22) that the car 
, top1 d and h got off a th., rear nd. he then 
went around th• 1·ear end of the car to meet a 
friend; ( line 30) while o-oin°· around the rear end 

20 of th car it tart d and he .·aw th r ar end hit 
th plaintiff. 

30 

(Pp. 116-117): 

"Q. "'hile you wer goin" around the rear 
('nd of the ear what did the car do'? A. Th' 
ear tarted ,roiwr. 

* * * * 
• Q. Did ·ou ·ee thi erentl man eret hurt'! 

A. Ye. 
"Q. Will you tell u how it wa don ? ... \. 

Th r •ar •11<1 of th• car hit him when the car 
turn •d. 

Q. "'her• wa he at th time'? A. He wa · 
co min er from th • cafe. 

'Q. Which way? A. tr t. 
• Q. Which way wa h, '"Oiner? A. 'lant-

in<r. 
''THE OUUT: 'how it on th ' map. 
'' ... \. Thi way (imlicatino·). 
' Q. That would b • from the aloon corn r 

ov r to the drug tore ·orner; i that it'! A. 
To, it look more a, if he wa · comin,,. down 

that way (indi atin<r). 



15 

'·(J. )Ion• l-llanti11µ; towanli,;; tlw railI·oa(l pm-
bankrnent '? A. Ye . 

" Q. What wa~ he doing at the time the car 
hit him, wa8 he wal:dng or ~tarnling'! A. HP. 
was walking. 

''Q. What happened to him'? A. He fell 
llown and hi hoxe. tlew all around. 

* * * * * 
"Q .... \fter he frll down what did the '!al' do'? 

... \. 'rl1e ear kept on going. The two men 
pie-keel him up. le 

''Q. 'fhen what did you <lo with llim? A. 
Carried him into tlw ,tation." 

On cro , e.~amination she trstified that the front 
of t h , car , when it topped, was at the point Z 
indie ated on map; that Rhe then walked around 
the car and was about three or four fe )t from the 
cur b at a point marked K on the map wlirn the 
• r d dent occurred. 

Uc11jamin JI. Hichard.'wn, conductor in the em- to 1 Io,v of the defendant, te tified (p. 119) that on 
> '('ember 7, 1912 he was the conduetor of the 

first (·m· that left the ear barrn~ on the Mnlhcny 
' tr )P t lhw, and that they arrived at the corner 

of 'outh ~tl'ret Htation ( which would be outh 
't ree t and Hailroad Avenue) at (l :26 A. )I.; that 

at the time thP,v reached the corner of Mulberry 
• JHl Houth Htr<:>Pt' there wa no other car thrrr; 
th at wllen they had arrived he wa informed by 
omp people about the accident which had already 
('(' lll'l' Cd. 

I Iii.; no s cxa mination de,Teloped no acldi tional 
raet : . 

Fre d ,/. Ucger. mortorman in the employ of the 
d •fo1Hlant, t(•stifi.Pd ( p. 1~1) that he wa . tlle mo-
tor man of the )lu lhel'l'y ~tr •et car on December 7; 
HI 1 :! ; that hi car was the fir t one to leave on 
tha t li1w frpm th, Mulberry Street ear barn and 
tl iat tll<.•y had al'l'ived at the corner of South Street 

30 

tlt H ::!H A. :M.; that there wa no other car there 40 
wht>ll lw anived, and that after he had heeu at tlle 
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corner of outh • trP<'t and Railroad ... \. Y nn ahout 
a minut and a half hi, eon<lucto1 informed him 
1abou the a ·cidcnt that luul preYiou. 1. o · ·mTed. 

Rebuttal by the Plaintiff. 

(J or,q H. Rubi11ozr, on of th plaintiff t<> 'ti-
fi •<l p. 123, 11. 10-30) that the witne: Weber tol<l 
him that th next TueH<hly following thP a('ddent 
that h' <lid not ,'Pe th<> ~HTitl •nt, aud wa: not uea1· 

10 th, pla ·, wlwn it O('(·m·1·<>1l. 

20 

30 

1·0.. .·arnination p. 124). 
That he ·allNl at thr .. tation hon to, r ,Yeh r 

a: h, had heard that th, a ·cidcnt o ·cmT 'd on hi. 
lK'at. 'omebody had told him that ,Yebcr htul 
helped hh; father into th<> ,tation houH '· II<> did 
not a,•k him if hr had lwlped hi" fatlwr into tlw 
.?tation. "Teber . ai<l, ''0 'ntlenwn I wonl<l like to 
oblige ·ou but I wa. a blo('k away." 

Dr. Nubinou) rpcalle<l te tified (pp. 123-G-7 
that ,Y her told him that h, wa, too far away, h • 
didn't , anything. 

ro~ e.·amination ( p. 126). II admitted in a 
. tatem nt he ig1wd with hi. father that hi: father 
had :aid that thr poli<'eman named "\•b<>r hel1wd 
him from the . cen of th accident. 

Pr d ff. Jfillcr _, rp ·alled te tified p. e ..,) that 
aft ~r th acei<lent oe ·uned h , aw ,Yeb<•r corni11~ 
from Ti ·henor treet to ~outh ~tl'e t. 

Loui · l\'aycuer testified (p. 131 1. 30) that lw 
kept the 8tationary and pap r ·tor, nwntiom'<l by 
th witiw. )Iiller; p. 132 11. 1-40) tha on thP 
rnornino· of Det mh r 7, 1912, al>0ut G ::30 . M . 
... Iill 'r ·am~ into hi :tore and when h • ~lillPr 
w ,nt out W,.eb r wa pas in°· and , aid "lwllo" to 
him. 

~ro. ,' e.·aminatiou p. J 34) : 

'(J. How lowr aftPl'Ward, did you go out'! 
... \.. Oh I wt•nt out b •fo1·p-it wa bPf'on, )Ir. 

40 )!ill 'I' earn• in to lll '. ,rhC'll J .' '('11 thp ('I'OW<l 
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it wa befoi-e Mr. )lillei· cam' in. " ' hen )fr. 
)I illpr eanw in h told m it wa om ·body 
got hnrt hy the trollPy ear. 

'•(J. 
1

0 whpn )lr. ) iller "pnt by tlw stor 
h • told you somebody oo hurt hy the trolley 
tar? .... \. '"e • . 

"Q. I ; 'P. Then · fter that he bought the 
<·igai·ett • , and paper and w •nt out'? A. YP , 
·ir. 

"(J ... \nd then "'el>er ·~uup along'! .... \. 
\Y<1hp1· cam• along.'' 

J I <U Rubino,·, recalled, on r -dire ' t examination 10 

( p. 13H) <leni •d that an;yhody wa around wben he 
·a hit. 

We b •<r leav to dire ·t the 1ourt critical at-
tention to that part of th' ori!riual complaint an-
ne. · 'd to the ~nmmon in thi action, erved on 
thi: def •1Hlant on October , 1913, and which <le • 
ri l p,· th • oct·m·1·pnce of the ac ill<·nt. On Ueeem-

b •r 11 UH;{ an amended complaint wa filed hy 
tlw plaintiff':.; attomey which is contained in thi' 20 
pri nt •d hook. 'l1he original complaint follo,v : 

::o 
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20 

30 

1 

Complaint. 

fl)ubson ~ount1! <zrircuit ~ourt . 

• LI..· I' nr. ·ow. \ 
Plaintiff. ( 

vs. \ THE p ·nu' ~'ERYI E H.\IL"··\Y 
Co. IP.\. ·y, a corporation, 

D ·Jenda 11t. 

Action 
at Law. 

''Tlw plaintiff, rci--iding at ..... To. 73 Pal'k-
hnr 't 'tre •t in the City of ..... Tewark, County 
of E. ~'e .· and ~tatc of ew J eri-,ey, . ay : 

'1. That on or about th 7th day of J)p. 
e mh<>r, l!n2, tlw aid plaintiff wa cro. :in g 
Mulh<>ny /tn•Pt, in thl' City of ..... Tewark aforp -
aid, at the torner fornwd hy th• ·aid ~Iul-

beny 'tr<•et and 'outh 'treet in ~aid City. 
''.!. 'Phat the said d fendant, by its ·er-

rants and a!Jcnts, 1ra8 <>p<'ratinfJ a trolley car 
aloll!J .·aid Jlulberry > 1trcet at or near th 
corner formed by th aid .lf ul-lJcrry A 'tr ,t 
and > 1011th A 'trc ·t i11 aid City of Sc1rark, a11<t 
the •(till troll('y car Jwi-ing <·omc to a ·to7) 
near the <·orne-r fon11cd by said .·trccts, a · 
aforc,·aid. the said plaintiff attem}>tcd to <·ro. 
orcr Jlulbcrry > 'trcct from th irc8tcrly .·id 
to th ' ca tcrly id<' th<'l"eof, and th sai<l de-
f •ndant. lJy it· ,1(<'1Tant.<? and aycnts, did th<'n 
and there, without any warni11r1 or notic e to 
th aid plaintiff. and 1chile the aid plai11tiff 
was <-ro.·siny the street as afore aid, ·tart( d 
the aid trollf'y <·<tr alo11y JlullJcrry A 

1trcct a1HA 
around th eorncr, alony > 1outh A 

1trcct, i11 aid 
ity; that the ·aid troll y rnr in turni11y tit 

l'orncr, a afore ·aid, stru<'k tJu· ·aid ploi11tiff 
<11Hl he u-a · then and there thro1rn to the 
r1rou11d and .<Jrcatly injured and <hlllWf/f'd iu 
and about hi· arm·, fr,<J and head, and that 
hi riyht le.<J wa · fructur<1d an<l broken. and 
lie 1rn.· scr •rdy ·ut, brui cd and .·,-rat<·h<'d IJ.'f 
rca.·011 thereof, and ha.· ·u jfcrcd a ll<l ·till do ' 
uffcr fJrcat pain in and about his arms. Icy, 

and h ad. 
"3. * * * * * * * 
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''4. * * * * * * * 
· 3. That the aid plaintiff was injmed 

and ha u~tainPd damage in the premi e in 
the ~mm of 'l'en thou '~md dollar'. 

HAIG H'I & A 'fE .. REITH, 
Attomey, · for Plaintiff.'' 

lt is si,qnifi<·ant that the surrounding <:ircum-
,·faJl(·es attendin!J the a<·<'ident-the mm;ements of 
t he <.:ar and the ac-eidcnt itself, as et forth in this 
origim1 l c·om J>lain t, ich ich is a pa rt of the court 
re<·ords-zrer pr<wtically identi{·al not only with 10 
the fads <Ls related (supra) by the defendant' 
rit nesse · lreber, llellrigyel, Jle ·er, Hilltu:ine and, 
l' urbury, but with the signed statement u:hich the 
plaintiff nwde to A 

1c-hnable tico days after the acl'i-
cl 'nt, in the follo1cin!J language (EJ·liibit D-1 p. 
14:!) : 

"H 'lteJ1 I rew•:1ed A 
1outh A 

1trett I tcppc<l 
from the west <·urb oppo ·ite the saloon an<l 
1rns 1ralki11g loicl,1; intendiug to c:ross 1outh 
A 

1treet tracks and zn.ts betu.:een fira(·k and 20 
c-urb, I he(lrd this ,·ar <·omiug bchi1td me and 
thou,qht it u.:as a JI ulberry A-

1trcet <·ar goin!J 
north, but 1 d1id not look ba<.:k and slow d 
do1rn to let the <·ar ]Htss me and then I 1rould 
<-ross orer behind it. A.s th rnr pa ·sed me it 
turned around a <·zrrve and tum d out to be a 
Bergen Street car, and the rear sicing of the 
,·ar strzwk 111_11 right side and I zras knor·kecl 
<lozru.·• 

It is probably more significant that thi original 
complaint has been omitted from this printed book ao 
10,r l>cforc the <'ourt on this appeal. 

40 



10 

20 

30 

40 

Argum. e n t. 

th<> do: of tht> ('a 'P wh n a Vl'l'<lid in favor 
of th d ,f •wlant appellant was <.l.ir' ·tPd it , ,Ya ' 
an •:tahlh.;lu•d fa ·t tha th' 1·ear en<l of the ear 
in :win°iug m·on11,l tlw ('lll'V, of t1·a ·l· ..... ·o. 
~' trnd · th• plai11tiff - all(l it u 're ' :arily follO\VPU 
tllat th, fron ,rnl of th' ·ar had pa::--cd him. 'l'h' 
fa ·t tha th, ·ar had :topp l at th' :outht'1·ly 
·i<l, of • 'onth • 'tl'( <'t arn1 tlwu :tm·tp(l up to go 

aroull(l th, (·m·v • of tra('k · o. :! wa.· indi~put.1hly 
1n·owd hy th, tP:--timony of l!Plhigg •l (p. 100, 
linr, 7-J0 ~ul'lnu·y ( pp. 10:-i-lO(i), W •hPr (pp. 

9-90-Hl Outhl'i • ( p. l(k). ,'tlrnltz pp. lOH-
110), )leser (pp. 11~-11:l), IIillhYin • (pp. lHi -
117 , plaintiff: :tat •mpnt ( Exhibit I>-1 p. U~ ) 
and th, ol'iginal eomplain l :uprn). The only 
:eintilla of t •:tim011y tending to l'OntnHlid if it 
·an h • :aid to haw that eff P ·t, wa: the :tatenH'll 

of th P plaintiff that whrn h, left point .. \ he lool ·-
('d outh and ~mw no tar. Thi ' wa: ah:--olntPI · 
th only Pvitlent, to that ,ff '('t in the ea. '· 1.'ha t 
th plaintiff wa , walhnO' from th, WP tPl'ly l·nr h 
toward th· •a ·tc>l'ly ·urh of Paih·oad .. \venu ', arnl 
approa ·hiiio- th' trollp~ · trad ·, " ·a:-; we 'Ulnuit P, • 

tabli hPd l · th• gr '<lt p1·epornl •ranee of th, tP:ti -
mon~ · viz: plaintiff'.- ol'i 0 foal ·omplaint th• :--ign-
•d . tatem •nt and th' evi<lt>nr' of WPhPl' lklll'i g-

1 llill win' aud )I•: •1·. Lil- •wi.·p th<> te:--timo11} 
of the abov' witrn•::l' , togt1the1· with that of Pi<·h-
ar l:011 p. 11U) an l D •1·0 ·er p. 1~1) t th<• Pil l' <' 

tha thP a('d<l •ut ha<l ah· •ady happPn, l when tlw y 
rt•a ·h<•d th , ·01·1H•1· of .'onth ~'tr •pt and Hailrna d 
.... v •nnP, <·01H·lnsivPly JH'OV<' tha tlH' ~lulbeITy ~t. 
ear wa: uo only 110 pa -.·iug ov<'r <:urn• E l ·m·rp 
tra('k ~To. 4 hut did not r•a ·h .'onth .'tr•et m1til 
aft •r the acddPn o · ·mT <l. .\lthon ° h th• plai11-
tiff ·takd hat hp jmlgt•d th' di:ta11tp from .'out h 
'tre •t to 'l homa.- .:'t1eet to h, al out , 0 fr<'t ( p . 

1 1. 7 arnl ~'1il1 •r ahont lj3 feet p. 71, I. ;rn 
h' at na lly di:--tall<'<' mpa:--ured hy Bartholo11H 'W 

a 11 e. ·p 1·t C'iYil •ngirn»r lJ>. t (i 1. 14) prov •<1 t ha 
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the distan<:e from the southerly side of South 
;treet to the nm-therly side of Thomas Street was 

t wo lmnched tlifrty-tliree and six tenths feet (233.-
6 feet). The dh:tancc from the westerly curb line 
of Railroad A venue to the westerly rail of the 
north-bound track of Railroad Avenue is fifteen 
feet. It was admitted by the plaintiff that from 
the time he left the westerly curb of Railroad Ave-
nue that hP continued walking ahead. without 
stopping (p. 42, 11. 1~-16). The testimony of 
Weber (p. 90, 1. 14) likewise established this fact, rn 
in addition to the fact that he had warne<l. plain-
t iff to stop becarn.;;e the car would surely hit him 
if he continued. 

At the close of the case, in view of the facts 
a lleged in the original complaint (supra) the 
plaintiff's signed . tatement, both of which the 
court ltad lJefor-e it, anu the evidence of the de-
fendant's witnesses, was not the trial court justi-
fied in looking at the plaintiff's testimony with 
.·uspidon and holding that the plaintiff had dis-
to rted or thanged the facts relating to the acci-
dent, when he ascertained tliat if he testified to 
the fads alleged in his original complaint, and 
in his statement, he would not be able to recover 
from the defendant? 

-20 

There was no substantial conflict of testimony 
p1·esented at that time, and the assertion of the 
plaintiff that he stepped aside to allow a l1ul-
heny Street car to pass around curve track No. 30 
•i when he was struck by the Bergen car, corning 
as it did from the lips of the most interested 
par ty, it being not only absolutely uncorroborated 
lmt toutraclicted by the other evidence, presented 
no substantial conflict of testimony to warrant the 
colll't in allowing the case to go to the jury. 

Ji i11yoes v. 0. R. R. of N. J., 87 Atl. Rep. 
( . J.) 106; 

Ourpct v. Jlet. St. Ry. Go., 8J App. Div., 
(.1:I. Y.) 639; 

Erie R. R. v. Knowles, 117 Pa. St., 77; 
JI aycroft v. Davis 1 49 Ill., 455; 

40 
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20 

(1 rcchy r. JI ct. > 1 t. Ry. f'o.) 1:t! )fid1. 
305; 

Thau ; · . .Y. J'. 1 ity Ry. Co.) 99 _._ .... Y. 
/upp., 329; 

1/('Coy r. llil1rnukcc > 1 t. Ry. o.) 8:! \Yi. ·., 
215; 

Jlalo11cy L' . JI 't. 1 t. Ry. Go. 95 pp. Div . 
(_._ .... Y.) :rn:t 

Th •r •fm·<>, at the do, of the <.:a"e, we re pect-
fully <.:hai·gc that the vid 'H<.:e <lemon:trated, and 
the l 1·ial <.:omt was ju ·tiiied in ·o hol<lin° ·, tha t 
th• plaintiff wa: wall-i11g from the west •rly :id • 
of Railroad 6\.. velllH ! toward the ea:t(•rly :id c 
thereof toward · the trncks on whi<.:h the Bergt> 11 
c.:ar wa , rmmiug in th• daylight witl~ nothing to 
oh ·trn<.:t hi: view all(l that he aw, 01· knew, or 
sl10nkl have known of th• pre, euce of tlw ·m· au<l 
tha the rear •1Hl thp1•eof while winging aroun d 
th• <.:une :trn<.:k him while he wa: walkin,,. to -
ward: it, and intli ·t •J th• iujul'ie · fo1· which h e 
:mwht to maintain thi adiou. 

\Ve ·ubmit that undp1• these con<.litions not . onl v 
wa: th• plaiutiff 0 uilty of <.:outrilmt<H'y uegligene • 
hut thp1·' wa. · no neglig 'Ill'.• ·hown on the part of 
the motorman, all(l the a<.:tion of the trial ·ourt 
in dil'ectiu 0 · a ve1·di · on the crrouud of plaintiff ' 
contrilmt01·y 1wglig('ll<.: • wa' proper. 6\.lthough th • 
co111·t's rnling wa~ not ha:ed upon the non-negl i-
gence of the motorman, thi' ~olll't ha~ th' righ t, 

30 w • submit, to .-u~tain thiH judgment . upon tha 
0 ToUIHl if it should i,;o lledtlP. "l'h' a<ljndicat<· <l 
<.:a, ,~ hp1·pinaft<>r :pt fol'th upon thiH particula r 
type of trolley a(·d<l<>nt:, nnanimon.., ly hol<l tha t 
the plaintiff nndPl' !--ll('h ein·11111stanee would h 
guilt. · of ·ontrihut01·y 1wgligP11<·<>, and th<> majo r-
ity of the court' haye de<.:idcd that the motorma n 
ha.:' the 1·ight to a~. um• not only that the plain -
tiff wouhl not <.:011thrn, to adv,mee towanlH l he 
car wh •n he knew, 01· houl<l have known that th e 

40 rear •nd was, or ·o would HWing aronn<l. toward 
him hut he honld retra<.:e his HtcpH to a plat·P of 
:afet.,v. 



The nature of this accident, viz, a col-
lision between plain tiff and the rear 
end of defendant's m.oving car swing-
ing out beyond the track as the car 
rounded a curve, precludes legal lia-
bility on the part of defendant, be-
cause 

(a) Defendant was under no duty, in operat-
ing its cars over this curve, to watch out for and ~o 
warn persons upon the highway who might be or 
come within the range of the outward swing of 
its rear platform, and 

(b) Plaintiffs were guilty of contributory 
negligence in taking and maintaining a position 
so close to the track as to come within the range 
of the outward swing of the rear platform when 
they knew or ought to have known_ that the car 
was not likely to stop before reaching them. 

Tlw ·nbjec.:t of rear-end collision: ha np to 
date ('Orne lwforc the com·t of last rP ort of 
" •v<'n jnl'i:didiom, in twelve rep01-ted deci ion . 
' he~P juri ·dictions a1·e: Connecticut, Kentucky, 
~fa~:achu.ett~ ....... cw Jer.ey, .... T w ~ork Penn yl-
vania and Rhode faland, and the case. cll'C the 
following: 

ll ' idmcr r. lrest End 't. Ry. Co., 13) 
)las•., 49; 3:! ........ E., 99 (1 93); 

20 

Riddle i-. Porty- ccoHd 't. Ji. & ' t. X. 30 

11 .. c. lly. Co., 173 T. Y., 327; 66 ..LT. 

E.,~2 (1903); 
llayclen v. Pair JJarcn ,f W. R. R. Co., 

76 1 onn., 333; 56 .AU., 613; 2 ~1 t. Hy. 
Hep., G7; ( 1904) ; 

Uan;ey r. Rhode island o., 26 R. I. 0; 
3 ... \.tl., 436; 3 St. Ry. Rep., 02; 
(190~); 

K"ufman ct u:1·. v. Interurball 't. Ry. 
Co. 48 :\IL c., 6' 4; ... T. Y., "npp., 
~{ 2 ( 1904) ; 

40 
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Jllalufriric .: r . .llctro1>olit<1J1 't. Ny. o. 
107 ... \pp. Div., :!:rn; U~ . y. Y. ,1 npp . 
7 (1905); 

llojJ111u11 r . Pllil(l(lclJ>hia Ra1>i<l 'Pnrn. i t 
o .• :!14 Pa., 27 · H:3 ... \.tl., 40H ( rnon) ; 

,Telly r. or"tll ,f<T ,' ( y 't. Hy. Oo .. rn ... ·. 
J. L. 191; u:) ... \..tl., lOHl; H Ht. P~ . 
R p., 5:~a, ( rno2) ; 

1outh orinuto11 ,C: C'i11d1111ati 't. R!J. 
o. ·. lhs c, ;~a Yy. Law Ifrp., ~:!; 10 ... ,,T., t 1 i ,.,; 1() I.J. I{ .... \., ~T . ._·4. .. ,)t) 

(rnO t)); 
IA>ui:rill · R1ry. Oo. r. Ray, Ky. 

1:!1 w., 313 (1910); 
Gribbon.· r. K.c11t1u·ky rp n11i11al & '/1ra('. 

Co., 150 K;v., :!rn; 150 /. w., :n 3 
(191:!). 

(a) No negligence can be attributed to the 
Street Railway Company or its employees in 

20 these rear-swing collisions . 

30 

... To point i mad in the <:a e at bar a· in 
.. ;ome of th, abo, · ' deti ion', that any ne 0 lig •n ·e 
is involved in the cou .. :'truetion of the car an d 
the e.·i.•tem:' of an overhang--dr ·mu lane 
which lurre been fon :ed on treet rail way com-
panie. as th' lle<.:e,• ·ary out<.:ome of the enlarg e-
ment of their equipment to m, t growing traffi c 
d mand and of th' a<.: ·ompanying sub ·ti tut ion 
of doubl' for the ol<l :iu 0 1, tru ·ks arnl th., a<loJ · 
tion of th pay-a -you-cut 'l' type; for no ma tter 
what tin• an .. mg•nwnt and di~tant, of the truck 
an oYel'lwng nrn:t e.·ii;;t somcwhcn', if not at tl1 
•ml tlirn at th' middle of the ,'i<lP,', a~ in th e 
1l ayden <.:a,•e, aboY not d. · 

,Yhat ne 0 'ligenee then can be imput •d from th 
op ration of the car in th,, , , rear-~wing ·olli. ·ion 
ea,e? 

It i , ubrnitt d that in thi inquiry 110 a. :i -t-
40 ancc can be derived from, and the , nbj •c;t i: 011ly 

onfu. ed by rP.frr n<'e to the <-a. c, of pe<lr. tl'ia11 
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who place or find them, lve in a po ... ition of 
<la11µ;<•1· while <.:ros ·iiw straight traek '. Of t-his 
hantdPr are tlw ....... <'W ,J(•1-.·ey cas • · dted in ap-

1 •llaut •' brief. The 'ituation and cir<.:umstance. 
in tho e <:a ·e' inrnlve el ~ment o entirely dif-
f ·r •nt from tho:st• of the case, at bar a to 
rnal·e tlwm ui--eleRs in thi conn <.:tion. Th r m·-
"·wing collhdon ca e tand, and mu ·t be con id-

1· •d, hy them~elves. It may be admitted that 
I edP ·trian , or vehicl . , engaged in cros ing treet 
railway tra<.:k , may requir the motorman of an 
approaching ca1· to heed the dauger in ·whieh they 
Jwrn plac <l themselv , and by hi. a tion protect 
them from the conRequenre of their own negli-
o-ence. But this ari. c from the rqual right. of 
l ede. trian. and whi ·le engaged in crossing a 
highway, to u e the space oc upied by th treet 
railway traeks. ..... ... m,· no uc.h 1·ight is asserted in 
th •:e rear- wing colli. ion ca e . By the ven na-
tnn• of the ca:e", the injured party i not engaged 20 in TO, ing the track; he has not yet 'Ct foot on 
it, and ha: rather indicated a conti·ary intention, 
by :topping before the forward •ml of thP C'Hl' 
Jin.· <·ome oppo ite him, or at I a. t he ha not a<l-
rnn ed • o clo e to th track by the time the for-
m rd ud come oppo·ite him, a. to indicat to 

an~· reasonable man that h can or will attPrnpt 
o <Toss the tracl.... Ile doe not challenge th 

1·iµ;ht of the motorman to pro ·e<><l h~· the a:. <.'1'· 
tion of his equal right to n e the Rame portion of ao 
the highway. Ilence all the rule which the 
·om·tR ham rlab01·ated by ,•urres. iw analysr, of 

tlw implication, of the exercise of the, c co-equal 
right are utterl~T irrelevant and unavailing hei·e. 

Th natm of the peril to whi ·h th' injured 
part~- iR uhject in tlwse 1·ear- wing colli ion caRes 
i: likewi. , w1·y diffcrrnt. It i pe ial in its 
naturr, r.·sting: only at that particular point, a 
whi('h it i. a nece .. ary and obviou incident of 
1 he op •ration of the car, and i pre ented to the 40 

attrntion and notice of all who n. the highway 



hy th' pre ent, of th<.' em·ving t 1·,H.:ks. ,Y11e1·ea: 
in the ·ro, 'iug cases th, p •1·il i-; simply the onli-
nai·y all(l general on . 

I i the natm·e of thi' peril whieh gov m the 
rules and the law 1· ''pectin()' 1 he right' and duties 
created b ' it. The e.·istentP of the ov 'l'hang i a 
matt<'r Ho obvious to all ohsl•1·viug persons, pre-
ented con tautly to their c-;ves in their daily us' 

of the pnbli · highway , as to be a matt •r ,vithin 
the jll(litial notice of tom·ts. KuowlP<lg-e of this 

10 1·ear-swino· i, 01ie of tho~(' thiug.· wbi ·h the law 
e.·p ct' of all. In the ,Telly <·as' our 'uprerne 
Comt ·aid, quoting from thl' Uarrr y cm;': 

20 
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40 

"Every per on who is of sufficient intelli-
O'pnce to b' ('apable of bPing l •ft alone in the 
sti-eets must be prPHnmpd to take notice of 
the obviou fa t that th, body of a treet car 
mu t neee arily wing out some little dis-
tanc- from th track on th outside of the 
curve.' 

The obviou and familiar ·ha1·acte1· of thi, 
dan()'e1· cou titutes the 1·eason and bm~is of the 
n1le in all these 1·eai·-'wing collision ca 'e . '.rhe 
corollary of the knowledge of tlH' danger imputed 
to all per, ons by the law i: the duty, as rea on-
ably careful prrson. to amid it. And the like-
lihoo,1 that 1·ea. onably prudent 1wrson, will hca<l 
thi duty to avoid thr danger c·011.'titute a factor 
and guide in reliance whereon the motorman of 
street ca~s may goYern tlwil' own acts in the 
operation thereof. 

The~ con. idrrations c.:ontrnl the question 
whether any duty re 'ts upon tlw motorman or 
condu tor of the treet car toward person. in-
jured in rear-swing collisions. The duty gener-
ally sought to b impo, eel on them i~ to warn Ruch 
per~ on of the danger, or to • top the car if it i 
evident that they do not realize it. That neither 
duty exi t., but little examination i nereR, ar:_v to 
,how. If th injm'('d party at the time the for-



·wai·d po1tion of the ca1· ha come oppo itc him, 
ha' stopped to pem1it it to pa , the mere ri1w-
iHg of th<! lwll would not SPIT<' to ·warn him of the 
da11g·er of th' oYerluuw, for he would naturally 
a::ume the warning to be dire ·ted to p 'I' on on 
the track alwad; and by no tretch of duty can the 
motorman be expected to turn from the opcmtion 
of hi' car to warn a person t-ltanding at the sid '. 
If, on the other hand, the injured party till ad-
vancing in the dire ·tion of the cai·, and ha not 
reached it at the tim the forward portion come 
oppo ite him, then the motol'lnan, lmd1io- pa, 8C<l 

him wlwn he wa, omc di tanc' away, cannot b, 
c.·pcetrd to continue to pay attention to him, for 

10 

th' motorman's duty lie in front of him,,--and no 
comt has P.·tendcd the duty of the conductor to 
warn per~ons at the ide of the car of any such 
dang<'r. And in either ca ·e, the law will presume 
fro nz the knowledge of the oi-crlwng which it im-
7ndcd to him, as an obsen:ing individual, and his 
duty to avoid it, that he will act with reasonable 20 

care and withdraw before the danger uccmnr>s 
im minent. And the employees of thr railroad com-
pany may act in reliance on this presumption. 
and continue to operate the car in the e.rpccta-
tio n that it will be fulfilled and that he will draw 
back in time, before the oi-erhcrng rear portion 
comes oppo itc him. This presumption, and the 
ri ght of the motorman to act on it, enters into 
and governs the duty which the motorman owes 
h im. If the motorman or conductor rnay e.rpect 
hi m to draw back} and rnay act in reliance there-
on, clearly they have no absolute d1tfy to 1mm 
hi m or to stop the car to avoid striking him. 

Thi i the unanimou conclu ion of all the dc-
L ions to which reference ha been made. ....Tegli-
genee in tJw, <' rear- wing eolli ions i quite nega-

1 in ~cl. 

30 

In the ,Jelly ca e, our Supreme Court, after 
quoting plaintiff' testimony on hi. cross exam- 40 
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ination that at the time h • wa' •truck he wa: 
four 01· four all(l a half fe •t from the track, and 
did not ,tep farther away when h • kn ,v the car 
,va win°·in()' out bP ·aw~e h, uppos(•d he wa 
out of di -tance, commented a follow on the 
fact. a tlm' disclosed, concerning the alleged 
ne 0 -Jio-enc • of the motorman: 

"". e art> unabh~ to SPP in thi te timony 
ally eYideu ·p of 1wgli0 ·e1u:e on the part of the 
motonnan. He wa' nrnniug th• ear in th• 
onlinai-y way around th• loop. He aw th, 
plaint itl two or tlu· • f • •t away from the car, 
u;ith 110 reason to appr hencl that h would 
remain in a place where he was likely to /Jc 
·truck." 

In thn' rpa ·oning upon the fa<:t of thi acci-
dent, the ~uprem 1ourt i, in acco1·d ·with th• 
ca'' ·whieh haYe been cited. 

In the fir ·t <'a e on th 'Ubj ' ·t, the Jr id mer 
ca ·e ( d ted and followed in the Jelly ca ·e), d -
·ided in 1 193, when hor e-car, were still in u ·e, 

th, ~nprern, Judieial ourt of )la, 'achu tt held 
th, driYer of the ho1"e-car to have violated no 
<luty of due tare in the followin()' term : 

"There wa no rea on why the d1frer 
·l10uld not dri \' • pa t her and around th ' 

corner, for he ha<l. no rea on to uppo ·e that 
·he would. come o near the rear of the cai· 
a, to b, strnck when it went by. The only 
witne '·e, who te ·titled bP ·id•' the plaintiff 
we1·e two police officer', one of who wa 
·tatioued th •re for the bett •r prote tion of 

the publi ·, an<l. h • testified that he 'did not 
top the car, and had no occa -ion to'; that 'it 

wa · not goiuo- rapidly-jog 0 ·ing around the 
corn r at th' 1·e0 ·ttlar rate, a' they alway go.' 
The other, in d •, -ribino- the rat~ of ·peed of 
th car at the time of the accid •nt, aid 'tha 
the hor:e.· ~tarted off at a mart walk, and 
he <l.idn't think they wcr, trotting.' Th r' 
wa no evid nee of negli 0 · •nee which had any 
connection ,vith the accident in the fa t tha 
ther' wa' no witchman tationed there, and 
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that tlw tonductor tunw<l the witch. TJw 
bill of r.rc<>ptions disclo cs nothing that the 
<l<'f<>rnlant. <l i<l or 1wgh•dpcl to <lo of whh-h th<> 
plaintiff: ean justly complain.·, 

In the JI a-ydcn ca e the Connecticut court ruled 
th at <•,·pn thong;h plaintiff wa tanding on the 
. i,lewalk wlwn struek hy th' ovt>rlapping rn11-
ni ng board, no greater duty eould be required of 
the motorman than if plaintiff had be<'n in the 
frpet, and held that no neglig;cnee was shown: 

"'rhe court eharged the jury that a motor-
man operating an electric ·treet car ha the 
right to pre ·ume that upon the approach of 
the car the warning being given of such ap-
proaeh, an adult person on the track, or in 
a position near the track, where he is liable 
to be struck, will exercise rca ·onable care for 
him elf, and will remove him ·elf from hi 
position of danger as the car approaches. 
'rl1e plaintiff complain of thi , but, we think, 
without ufficient reason plaintiff concedes 

1(1 

that uch a pre umption exist' with reference 2o 
to a per on in the street, but contend that no 
such lH'P.'Ulllption e.rist with reference to 
one on the sidewalk. This di tinction is not 
tenable as applied to a ease like the present. 
The plaintiff was in fact in a po ition of 
danger, and the motorman upon the facts 
in the C'a:e, had the right to pre. ume that 
plaintiff was aware of it, and would govern 
him <>If accordingly. He had a right to o 
pre. ume, as the court told the jury, until it 
ii-i apparent, or by the e.·ercise of reasonable 30 
dilig;<>n<·e would be apparpnt to him, that the 
pPrson is in danger, and i. not aware of the 
<lm1g<'r, or i: o i--itnate<l that h<' <"an11ot avoi<l 
tlw dangPr. The jury were properly in• 
:trnete<l on thi point.'' 

In the Oarrcy f'.a e tlu~ Rhode I. land court like-
:vi c 1wgatiwd tlw idr-a of ncgligenC'P on the part 

of <l<>f Prnlant. This is the ca e, it should be 
re m<•mbe1·pd, whid1 parallrh;; tlw c·a:e at har: 

"Again, we fail to . ee that the defendant 60 
was guilty of any negligence in the premi cs. 
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En•n a,' uming that, from the ad of tlHi 
mot01·ma11 in ,' larkt>ning the :pPP<l of th<• (·a1· 
in 1·p:p011.·e l<· thp plaintiff': :ignal, :hp had 
the rip:ht to a,. umc that it would top , hortly , 
alld wbilP on tlH' <·m-Y<' y t, a ' already uo·. 
ge 'h'd, ·lw had no rig;ht to a um that it 
would ,top at an · parti ·ular point on th 
c·u1T<' nor was i th<' duty of th' motorman 
to :top at ally pai-ti ·ular point therPon. And 
until the plaintiff had bPen giYen to undc1 ·• 
:tand by , ome aC't of th motorman or con • 
du<-to1· that :lw <·on}(} l'mfrl.r attPmpt to board 
the ·.u, or at an , rah' until th<' C'onditioH, 
WPI' uch that .'he could do so the dde11dm1t 
owed h<•r uo 1 •gal duty." 

In tlw Jlatuln ie ea .,e the com-t rul 'd tha t 
1wi the1· th<' motorman llOr ton du ·tor is nnd •r an ~· 
dutv with r p •ct t p r on taking po ition . 
within tlw rang<' of the 1· ai·· ·wing of tlH' car: 

''It may be a ·umed that motorman in di . -
·ha1·ge of hi dutie wa bound to e plain -

tiff. ... T ev •rthelP s i "eem. to rn that und r 
th<' ·ir ·um.·tauc the plaintiff b •in°· an adult , 
appai•pntly in full po . e ion of h alth an d 
Yigor, tlw motorman mi<Yht rightfully a" ' um c 
that plaintiff if 1wce~ ary, a th car turn ed 
the ·m·ve, would have diawn back far enoug-h 
to avoid b ing trnck. * * * In vipw of 
he W<'ll kno ·u fa ·t that thr rrar of a tre ,t 

<'ar in rounding a curv n C<' arily wing 
out , om<' litth• di~tanr from the traek at tlw 
outpr edge, it i ,.·tending tlw obligation of 
,trect railway ·ompani~ too fa1· to impo 
upon the ·ondu ·t r, of their C'ar tlw duty of 
wami1w upon the trP<'t against tlw 
danger of colli, ion with th• l'<'at' end aftpr th e 
body of tlw ear ha, pa., rd in ~afety.'' 

In th lJ off m,a n ca,.."( i wa in i ted for plain -
tiff that <l<'f<.'1Hlant :hould b n !'<'moved 01· dimin · 
i hed the dPgr c• f proj tion of thP fend •r whi ·h 
"tnH'k plaiutiff bC'fo1·<• backing the ·ai·, and tha t 
in pP1·mittini tlw projPdion t hPy W<'l'P rn•glig<•11t. 

40 Th p rtinc>nc:y of the n1ling of the com-t on thi · 
cont •ntion eo11. i:t in that the <'.·i, tPnc·c of th e 
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1n·ojP ·ting rear end of the car do not constitute 
11<•gligP11<·(' in the P r 'ar-swinO' colli ionR: 

"'I'ht• ifrst question to be con 'ide1·ed i' 
whether there wa any evidence of negligence 
by defendant which justifi d the court in leav-
inO' the que tion to th jury. * * * The 
learned conn el for appellee contended in the 
court below, and argues here, that ina much 
a the defendant company, through its em-
ployees, did not can e the fender to be raised 
b •fo1·e . the car proceeded to back around the 
curve, it ·wa guilty of negligence. Thi posi-
tion i not tenable under the facts of this 
ca. e. There was no e,Tidence in the ca e to 
.J1owT that it wa customary or nece ary to 
ke<->p the fender rah;ed at the rear end of the 
car. ende1· W('re plaeed on the ear l,e-
ta u~e of a popular d('mand that thp_v Rhou 1<l 
be o placed a a protection to the public. 
In the ab ence of any evidence howing that 
the use of the fender by defendant was not 
a proper one, a jury cannot be permitted to 
draw an inference of negligence." 

In the Ray ca e the Kentucky tribunals like-
wi e declined to impose any duty upon street rail-
way •mployees in accidents of this character: 

"Thi court has, in a long line of cases, 
held, that it i the duty of tho e in charge of 
a tl'eet car to keep a lookout o as to avoid 
injuring those why may be crossing or upon 
the tre t in front of the moving car. But 

10 

20 

thL 1·nl(' ha nev r been so extended a to 
require the employees in charO'e of the car 30 
to h ~ep a lookout at corners and curve o 
as to pr vent others u inO' the street from 
colliding with the rear end of the car." 

And finally, in the Gribbins ca . e, the courts of 
Y ntucky, n•itcrating their conclusions of the Ray 
a"e, firmly e tablished the rule for that juris-

<lfrtion that negligen('(' eaimc,t bP a 'nihe<l to 
dcfrndant in rear- wing collision : 

"The ne~·t ground of neglio-ence relied upon 
i: that the eompanh·s we1·e negligent in not 40 
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waming plaintiff of the dangerous po:i tion 
in which . lw had placed h<'1·self by telHng her 
that the car would . trike her and in 11ot 
• topping th cm·, ·o a to avoid havi11g th 
1·<'a1· PlHl thp1·pof ·frike her. The peti tion 
upou this hnrnch of uegligPnCP i fault y iu 
two pai·ti<-ulan~. In the fit· t place, th• eom-
pauies we're und<'r no duty of h ~eping a loo y-

out for ppri-;ons so a to prevent them fr om 
<·om inµ; i11 c·outaet or collision with the l'Par 
end of tlwi1· C'ars, a,' wa e.·prr ly dPcid 
in 1outh (Yodngton cf Cincinnati &trect Hail-
icay Go. r. B esse) 10 :) S. '\Y., 4 , 33 Ky. Lar 
RPp., 32 16 L. R. A. ( .... "". . ) , 90, and Loui -
rillc Nail1rny Co. r. Nay) 1:!4: K W-., 31:3. • ·ot 
bc>ing required to keep a lookout for l1rr 
;afpty or to wam her that she was liabl P to 
lw injm·c'd by the i-ear end of the car, as it 
t.m·1w<l tlH' <'01·11rr, if sl1r <·amp too nea r t11P 

track, tho~e in charge of the car owed lwr no 
duty whatrver, unless they actually aw or 
discovered the pel'il of her position in time 
to havr arnided injuring hrr. The petit ion 
allrges that the employee in chargr of t11r 
<'ar rnw the p1aiutifl\ aud k1ww thnt th <> r ar 
ell(l of t hr tar won l<1 . wing out over t lw . ide 
of thr tra('k toward plaintiff a sufficirn t di -
tantr to frikr her, or by the exe1·eis of 
ordinary carr could have . ern hrr and lrno n 
of said things. This, in rffrct, j bu t an 
allrgation that, by the exercise of ordi nary 
care, tho e fo charge of the car could have 
, een her prril, and hence i not a sn ffi<'i nt 
allegation to upport the plea of negli gPnc ; 
for, where no lookout duty is 1·eqt1fr<'<l, tho. r 
in charge of the car mu t have had ad nal 
knowledge of her pel'ilons po ition in ti me to 

· have avoided injuring her before th e eon -
pani<'s could be hrld to have been guilt y of 
actionable negligence. 

"The peed at which the car i alleg d to 
have l>e<'n travPlling-, to wit, six mile . an honr, 
<·mrnot br attributed to appellee . a. an a 
of nrgligencr; for the rrar rnd of th car in 
rounding the curve was not thereby cau ed 
to e..~trncl anv furthr1· bcvond the track tha n 
it would have if it had b~en going at a rnu h 
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lower rate. Considered as a whole, the peti-
t ion not only fail to charge any actionable 
negligence on the pa1-t of appellees * * *" 

(b) Persons who fail to avoid the rear-swing 
of the overhang of street cars are guilty of con-
tributory negligence . 

.i.. To one, we think, will dispute the logic of the 
I ropo 'ition that if the existence of the swinging 
o,·crhang i ' so obvious a peril that knowledge of 
it will be imputed to all ob erving pe1·sons, and 10 
tha t the motorman may in opera ting his car pre-
ume that as reasonably careful persons they will 

dra w back from such a peril, then their failure to 
d o constitutes such a lack of reasonable care 
that t hey must be deemed guilty of contributory 
n •O'ligence. The propositions are complimentary, 
and one is the necessary corollary of the other. 

Exa mination of the decision discloses that the 
cour t to which this question has been presented 
have acknowledged the correctness of this reason- 20 

ing. " ' ith even greater unanimity than is shown 
on the question of negligence ( for not all of the 
court haYe considered whether the motorman vio-
late d any duty) have they declared that persons 
inju red in these rear-swing collisions are barred 
from recovery by their own negligence. 

Por Tew Jersey, we have the declaration of our 
o ,rn 1 upreme Court in the Jelly case: 

"The te ·timony of the plaintii shows that so 
he ~aw the ear swaying around the loop, hut 
·uppo . ,(l he was far enough away to have 
the car miss him. There is nothing in this 
ca e which shows that the plaintiff was a 
pa' enger of the defendant. He was wait-
in er in the street for a car that would carry 
hi m to his destination, and the company had 
no contractual relation with him. He saw 
the car was in motion, and also that it was 
. winging around the loop; but he thought 
he wa far enough from the car to be safe. ,o 
There is no reason why the motorman should 
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not eontinue with tlw ear around the loop , 
nor had he any rea ' OU to uppo e that th • 
plaintiff would remain o near as to b 
'trnck by th• 1·ear of the car as it went by. 

Here a()'aiu th Jelly ca i up ported by t he 
('ntire anay of r ported decision . The view · 
of the tribunal on the 'nbject of contributo ry 
negligen ·e uffi i ntly app ar from the ubjoii w<l 
c•.·ee1·pt' from their opinion : 

"But a mnin° · that no wan1ino wa O'iv •11, 
the fact remain that the dee •dent aw th 
eai· a it approached; that he l('aned ba ·k in 
the tr nch o a to be out of it way; th at 
the1·e wa ' pl •ut ' of room in th ti· •uch for 
him to remain at a afe distance from the 
car while it pas 'ed, and had he done o n 
injm·y would have re 'Ulted; but by rai. in()' 
up and bringing hi' face 1warer to th • ear 

· while it wa pa ing him he came in colli ·ion 
with the tep. This wa hi o-wn act, an<L 
we think it wa contributory neo-ligenc<• o 1 
hi part. * * * H knew that the tr Pneh 
wa at the point whe1·e there ,va a cm·w in 
the track around which the car ran * * * 
and that in rounding the cune the 1·ear of a 
car would be th1·owu to a greater di tauee 
from the track than the ide of the car wlwn 
nmning upon a traight li1w. II wa , fa mil-
ia1· with the ituation; he under tood th e dan-
ger , and in <'I)O'aging in the work under too 
the ri ks.' 

Riddle v. Forty- econd 
( above cited) . 

t. Ry. Co. 

Th doctrine of the Hayden ca e is indi at d 
by th e.·tract alr ady quot d. 

The doctrine of the Garvey ca e which .rn 
ited in the Jelly case, and to which refer en 

has already been made, i a follow : 

"That the plaintiff knew that the po ition 
,vhich she took while the car wa round ing 
the curve wa~ a dangerous one mu t bP pr -

4o um d, as every per on who i of uflk i<>nt 
intellig nee to be capable of being left alon 



in th treet mu t be presumed to take no-
tice of the obviou fact that the body of a 
treet car, in rounding a curve, must nece a-

rily ·wing out ome little di tance from the 
track on the outside of the curve. And for 
one to place him elf within reach of the 
wilio- or overhang of a car while it is in 

motion i~ a much a lmr to his recoverv in 
an aetion again t the company as thougi1 he 
had negligently plaeed him elf in front of a 
moying car, and been injured thereby." 

Gan;ey i·. Rhode Island Ry. Go., ( above JQ 
cited). 

' :-1he, (plaintiff), topped at what he 
thought was a perfectly af e distance from 
the track; but he wa mistaken. Can we 
"'ay of the motorman, who ,va evidently of 
t he ame opinion which he entertained that 
hi mi take was negligence without a like 
fa ult falling on her'? :-1he had th• fulle t op-
portunity of knowing and choosing her po i-
t ion, and the fullest opportunity of seeking 
a plaee of afety for herself, or giving notice 20 

to the motorman to stop if she had any idea 
of danger. She evidently believed that she 
wa clear of all danger of a collision, but 
with equal, and pos ibly better means of 
knowing than the motorman, she made a mis-
ta ke in o believing. 

" If then, it wa negligence, for the motor• 
man to make a miscalculation, was it not 
equally negligent for her to do so'? They 
owed the ame duty to each othrr, and eaeh 
had a right to assume that the other would 30 
diseharge it. That being so it cannot be held 
t hat the motorman wa negligent in thinking 
exactly as she thought. "'"o different tand-
ard of care can be applied to either; if one 
W,l negligent, the other was negligent.'' 

Kaufma11, et ux. v. Int erurban St. Ry. 
Go., ( above cited). 

"I do not see how plaintiff in this case at 
har ean be acquitted of contributory negli-
1renee unle s we disregard the principle ap-
plied in these decisions * * Plaintiff does r4'! 
not say or suggest in his testimony that he 
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was not awarp of the fact that tlw rpm• of tl w 
ear wa likely tlrn to wing out in roundin g 
the curve, and I agre ,vith the 'uprem 

ourt of Rhode I. land that an adult wav-
farer on the trPPt, apparently in full po:: e.: .. _ 
ion of hi farnltie , i chargeable with kno wl-
dg of the dan,.,. r which he runs under ueh 

circum tances." 
JJatuleH"i<-z r. JI etropolitan > 1t. Ry. o .• 

107 App. Div., 230 ( T. Y.) 
•'The evidence ·how that the plaintiff wa 

0 uilty of contrilmto1·y negligenee * * H 
knew that the rear end of the car would wing 
around, and give that as hi rea, on for . top-
ping. In tead of u:ing the mean' at hi <li -
po al 1:o avoid the accident which ordin ar 
prudence would have ugge t d, he did noth-
in<.,. * * The car did not strike the whe 1 
but the step attached to the haft, which 
from the evidence did not project out a fa 
a the wheel * * If the plaintiff had dri -
)n clo ·e to the curu, and the hub on th • 1 •f 
ide had projected over the curb, thL woul l 

have given a clear pace of fifteen inch e: t 
the point of eolli ion between the right hub 
and the neare t point approached theret o t: 
any part of the ear * * It is evid nt that 
plaintiff could !Jave driven more than fifteen 
inches nearer the euru, how much more would 
depend on the extent to which the out id • , f 
the right huu projected beyond th .'tep 
which wa. truck by the ear * * H re th 
plaintiff had the tin1e, pace and opportu nit: 
to turn to the left and avoid the accident, and 
his failure to oh erve this simple and ohvion 
precaution require a reversal of th jud<Y-
ment.'' 

lVaters 1:. Unitecl Traction Co., ( ahov 
cited). 

"It i the duty of those driving othe r · -
hicles to k p a lookout for the car , and to 
exercise ordinary care to keep out of th i 
way. The tre t car mu t stav upon it. 
tracks. In makinO' a turn, a the truek at 
not at the end of the car, the end must pro-
ject more or less beyond the track, according 
to the length of the car and the drgre of th 
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cnrve. Every driver of a y )hide must lrnow 
that the motorman cannot control the hind 
end of the ear at a curve so as to keep it 
from swinging out as far a., by nature, it wi.11 
0 ·o. It is the1·(•fo1·e im:nmbent upon the driv-
er of a vPhfrle paRsm~ a 'll'eet car to keep 
out of the way; and, at cunes, to (hive far-
tlwr from the car than at other points. He 
mnst expeet the car to tay on its track, and 
he must expett that the end of the car will 
swing out in tnn1il1g the eurve; and, if he 
does not make a suffident allowance for the 
·wing of the car, and drives o c1ose to it i O 

that the cai·, in turning, strik0s the vehicl<', 
the fault is his own, and not that of the street 
car company.'' 

1onth Ouvin.r;ton c.G C'. t. Ry. Co. v. Besse 
( above cited). 

"In this ca"'e the fault deal'ly lay with the 
driver. He knew that he could not with 
:afety chive as dose to the ear as he was at-
tPmpting unless it remained stationary. He 
had no r·eason to believe that it ,vould do 2 0 
so, but 011 the contrary, had every rea on to 
know that a oon the passengers were dis-
rhal'ged and the switch turned, it would con-
tinue on it tour e out P Street. ,vhen he 
<liseovered the pre ·ence of the hole in the 
.2treet, he should have either chec.:lrncl his horse 
and not voluntarily driven in to a place of 
danger, or else he should have driven fm'ther 
a" ay from the cars than he did." 

Lou is ville Ry. Oo. v. Ray ( above cited). 
"Con ide1·ed a a whole, the petition not 3 0 

only fails to charge any actionable negligence 
on the pa1·t of appellee ', but on the contrary, 
:how, that in crossing the street at that point 
appellant, while aware of the presence of the 
l'Hl' . upon the track an{\ that it would tum 
al'Ouncl the nuve, felt that he was at a suffi-
·iently safe distance to avoid coming in con• 

tact with the end of the car. She simply 
mi judged ·what would be a safe distance and 
continued on the ·way across the treet, with-
out looking· to ascertain whether she wa out 
of clanger. The exerci. e of the slightest care 40 

011 her part would have saved her from in-
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jm·y. 1.'b' >'trPct at that poillt wa. of nmph~ 
width a. to hav, c>rn.1hl<'d hrr to ('l'OS in , afp -
t , and it i apparent that her failure to l 
o wa mor, the re ul of lack of ear on hc>r 

part than of any negligence on the part of 
thos operating the car." 

Gribbins r. Kcnt1u ·ky '1'. & '11
• ('o. (aho v 

cited). 
ca e pertinent to the one ulJ judice i th a 

of Hoffman -. 'l'ransit f'o., {Pa.), 6 Atl. HeJ., 
409, where Elkin, J., sai<l: 

"1.'h wife, pJain tiff, engro .... ed in a ·on-
ver. ation with a friend, wa. walking Pa , -

ward on the outh :ide of Lchio-h Aven u •. 
They reached the curlJ of Sixth Street, : tF>p-
ped on the tre 1 t and were proceeding t 
cro the ame when they di covered a t·a · 
helono-inO' to the defendant standing in fron 
of them. They stopped near the center f 
the car which had come down Sixth Stree t at 
that point, topp d and wa al>out to ha· 
around a curved 'Witch in order to take i 
place on LehiO'h Av nue for the purpo: • o 
tarting on it we 'tward route. A' the c>n 

of the car swunO' around the curve the f r>11d-
er, projectin 1r from the 'Onth and at that f m 
the rear end, str-uek the plaintiff on the I g, 
tlrn.._· eau ing th ' injurie for which <lama (' 
are ought to be reeovered in this action" 
* * 

"On the question of contrilmtu1·y m•:rlJ-
gern·e, the ta e i, equally condn .. iv, aga in. 
the plaintiff. It i true . he wa at a ero: . iu 
on a public street where she had a l'ight to 
l>e, out the defendant al~ had the right to I ' 
there in the exc~reise of its franchise. 'l h 
law requfred of both parties the ~.· •rci:e of 
rea onal>le care. The duty re t on the plain-
tiff as well a defendant. If the plaintiff ,'a,' 
the danger or houlu have een it under th 
cirenm tance , and could have avoided it h 
the exerci e of reasonable care, and of thi 
there i. no doubt, it was her duty to do ' 
and failure to perform her duty d •feat. hPI 

right to recover damages." 

On the other hand let u disregard tl1e other 



3!) 

(•vid<>tH'<' in the ease in so far a it is conti·adie-
tcwy to that of the plailltiff, and assume that all 
tl1e f'ad arnl dt ·<·nmHtanteR surrounding the ac-
ciclr nt aH 1elated by him on the witne s tand, 
arnl hc1·rinaftcr st't forth, were true. Then let 
u' <lt1tl'1·mi11e whether such conduct co11. tituted 
eon11·iLntory 1wglige1H·e ,'.·hieh would defeat a 
1·cc0Y<'1·y l>y him in this action. He te. tified ( p. 
12, ll. 21-22), that when he reached Point A. he 
loolw<l Ronth bnt Haw 110 cm· (p. 17, l. 10). A~ 
that t ime thel'c was a )[ulberry Street car round- - 10 

ing <·mvP Track ... To. 4 ( p. 15, IL 1-19) ; that when 
he i·r.ached Point D. he moved easterly to Point 
F. to }pt the rear end of the :Mulberry Street 
C'ar \\~hi<.:h waR swinging ai·onnd the curve, to pas. 
witho ut hitting him ( p. 16) ; that as he did so, 
not haying looked again to see if a car was ap-
1 road iing from the south, and not having hea1·d 
any hell , he was struck by the Bergen Street 
ear as it 1·ounded curve Track ....._To. 2; that he was 

2 0 
hen a bout five feet from the nearest rail of 

rm•ye Trad;: ... To. 2 ( 1p. 16); that he continued walk-
ing with out stopping from the time he left Point 

1111til the aecident occurred ( p. 42, 11. 13-20) ; 
that J1e had been travelling over that street for 
four years, and knew that the Bergen Street cars 
ran C'YCry five or six minutes (p. 19; p. 46, l. 33). 

It t hus conclusively appears that he was fa. 
• miliar with the nmning of the cars at the point 

of <·olfodon and knew that they ran frequently; 30 

tliat he appreciated that the rear end of the car 
'~:ing-~ out as it passes around the cm·ve is shown 
by hii;; adion in deviating from Point D to Point 
11 t, avoid being struck by the rear end of the 
.. iulhel'l'y Rtrcet car; his position at Point F, 
b in~ hetween the cnrves of the two tracks, over 
,·hieh ear s run frequently, which he kneic was a 

dang ~1·ou~ one as suhRC>quent events proved, and 
which lw, as a reasonable and prudent man, 
mn t 01· should have appreciated. If he had used 40 

hi po\\'r r of observation, which we submit he was 
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UJHl 'r a le 0 ·al duty to u. to <lo, he woul<l have dis-
cov .. 1·Nl th presen e of th Iler 17en treet < r. 
It ,•hould be borne in mind that at the time he 1 a 
not on trnd;, .Yo. 2 but fi ·e f t from the n 1re t 
rnil thereof. ~\gain it having been hown and 
it being nndi. putecl that the rear end of th B r-
gen ~•ti·ret car tru ·k him, tlw front of tliP r 
mn:t haYr pa~~Pd him ht>fm·e he r ached P i t 
F othPl'Wi~e tlw front Pll<l which like the r r 
i-;wing m·mm<l the cnne, would have truck hi n. 

JO The1·pf01•p, ,Ylwn he walked from Point D to F 
fa<:in° · tow~u<l~ the ca. t or track .... To. 2, a h 
. ay., tllP front of the car wa . already pa in 
him, and if he had looked or had not looked are-
le . :1y, he would have . een it and would hav 
h<•en ahle to top approaching towards t h car 
and eonld have eyen i-rtraced hi . tep to a place 
of ~afrt) T for in. tance Point D. Hi~ acti on in 
tbi: rr. peet, we , ulnnit, wa. not the condu ct of 

2o 1•pa. onahle and prudent man. He eek to irn-
pliedl:v ilwoke the doctrine that the motorm an of 
the Mulherry ~' tr 'L ·ar in 1·omHling rurv e "o. 4 
on to T1·aek To. :-i while he was approachin g, ra 
guilty of m1gligp11er, which plated him in a place 
of <langer. To a<lrnncr Ruch an argumen t, i to 
ove1·loc,k the faet that when he lPft Point A th 
. fnlLeny Rti·e<>t ('al' wa already roundi ng th 
(·m·ve, arnl he continued walking toward . th 
point of colli . ion without even Rtopping t o mak 

so th<' rPqnfre<l ob . enation for hi. . afpty. 
'fh<' dh,tane <1 from Thoma .,c';treet to outh 

Sfreet i' 233 feet. and th di. tanee from P ojnt 
to Point F j about ~.:! feet ( takPn from th • ni. J) 

by , ('ale). Therefore, when he .,ay. he Jo ked 
outh and ~aw no car when he wa at P oint 

he eoncln. iwly Rhows that either he did no t Jook 
or looked cm·ele . . ly, be au , e it i inconce i able 
that the Ber<ren Street car could have round d the 
curv from Thoma. trect into Railroad Avenue, 

40 and then haYc> cov('red a <li tance of 233 f t 
and tc• h!tve pa88e<l plaintiff e-x('ept the r c•m· (•nd 
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the reof whi1e be wa walking, without stopping, 
A di:.;tance of bwnty-two feet. 

In tonduRion, the evidence, we .. ubmit, how 
that the plai11tiff, without making any observa-
tion whatever fo1· hi afcty, rushed into a place 
f danger au<l wa, struck by the rear end of the 
ar~ all of which he could have avoided by the 
.·en:i:e of any care whatsoever. 

In the adjudicated cases of this State herein-
afte1· set fo1·th, it wa hi. duty to make such ob er-
·ati m: for hi' afety, and his failure to do so 

con. tituted contrilrnto1·y negligence on his part, 
barr ing a recovery in this action. 

In the ca, e of Ruggieri v. Public Seruice Rail-
1ray Company) decided at the June term, 1913, 
of the {'upreme Court, and which ·was argued be-

re Chief .J 11. tice Gummere and Justices Ber-
g n arnl Kaliseh, the following is the opinion of 
th court ( whid1 has not been. reported) : 

10 

''I he plaintiff wa crossing a public highway 20 
in ·e~t ~Tew Yo1·k, County of Hudson, and was 
. trnt k hy a trolley car of the defendant." 

• Plai ntiff te tified that he started to cross 
BP1·~e11linc Ave1me at the corner of Seventh 
' 1eet or Fi ·her Avenue (a it was sometimes 

rnlk• l) ; that he saw a car going to Union Hill 
and h • stopped on the corner until the car had 
JJ, :ul about 75 or O yard , and watched it that 
1i tarn.'.e, and , aw no other car and then started 
to tross; that a soon as he got on the south 
hound tn1ek, the other car having pas ed on the 
1u l't h bound tmck, he was struck by the car on the 

1thhournl track; that no bell wa rung nor 
, n ·am ing given. 

>n ·ros. r. amination he testified that he stood 
on thr .·idC'walk at the corner and let the south-
1 ound <'ar pass, which was on the track nearest 
to him; tlwn he tarted to walk; that he did not 

30 

lo k in the direction from which the northbound ,o 
a1 ronl1l come before the southbound car passed; 



that when th pas, 'ing car had gone auout 7:-; 
or O yard ', he look d and <lid not ec auy nort h-
ooun<l car ·urning; that if thei- was 11othi1w tu 
ol> truct hi ' view he could ee for two ulock , 
out on thi , rnorniug when he looked he tlid 110 

· » tlli' car tomin 1r; that th• di ·tancc from th 
curb to the track wa 10 feet; that after he left 
the cm·l> he lookP<l HOuth to see if the cai· ,nt. · cvm-
in,.; tliat he looke<l as he walked au<l <lid not 
see it. He i-ml,sequ •11t.ly sai<l when he look ed 

10 he wa right at the corner and in re pon e t o a 
qu ·tion put by the 'ourt, wheth •1· he did not 
know that the ·outhbound car wa apt to be l) -
t w' •n him and the otll •1· car coming in the oppo-

20 

40 

ite dil'ection, he aid, "\Vell, I ee thi car wa · 
p1·etty far from me, yom· Honor, and I ·ee th ere 
wa' about TG 01· >o yar<l ', and I start •d to walk 
aero'·." gaiu h • wa ' a ·ked on cro e ' am ina-
tion how far he wa from the curb tone when he 
looked the 'econd time, an<l he 1·eplied • bout 
two step, and aw no car." 

* * * * * 
""o we have this :ituation: The plai ntiff 

:tamlin<r Ull the siuewalk about 15 feet fr m 
whe1·e he ,vas I nH'k · a ('ar pas. ing ahont 10 
feet away whkh the plaintiff watched until 
it had gone 75 or O yard. ' , and then st ai·ted 
to e1·0'' thP stre •t, an<l after taking t, ·o 
·tt>p.', which would be about five f • •t , h 
looked ao-ain and. while eeing the : outh-
bound car auout O yards away, ·aw no car 
going north app1·oaching, yet when lw had 
walked only 10 feet, about four tpp ., h 
wa. . tnH :k by a tar which wa at lea:--t 11101· • 

than O yard · away, and muHt have owr l 
that di:tanee whil plaintiff took fom :-;t p:. 
71hi8 is so unreasouablc as to be ill<-rc,~ibl 
for if the J>laintij]' had looked wh II onl y 10 
feet from th(' track, as he said lie did , l 
would hare 8cen tlie car, and tlie 011ly i11-
ferc11cc is tlwt lie did not look, or if 11 (lid 
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that he zrou ld ha re seen the car so near as 
to surely strike h iJJ1, if he co11ti11 ued to walk 
toicarcl it. But he Hays he ditl not see the 
t'.ar, so he is uot within the liue of cases 
where tlle pe<l.estifau seeing an approaehiug 
t'.ar, e.·erci es his ju<lg1llent as to his ability to 
cross safely. In this ca e, the car must have 
been within his vision if he had looked, and 
t he fad that he di<l not see it is a demon-
stration that he did not lok with r·easonable 
effediveness such as was requh-ed of him 
urnler the cireumstanees, and he was, there-
for·e, guilty of sueh eontl'ibutory negligence JO 
as required a non-suit, the r·efusal of which 
wa error. In the ease of Brown , v. Rail-
road Co., 39 Yr., 61 \ Chancellor )Iagie 
: pc>aldug for the Court of Errors and Ap-
peals said, '\Vhen he says that, at that time 
he could see no trolley car in .-;ight, he con-
d usiYely establishes that he did not then 
mak<> the observation which duty required of 
him, because, if he had done so, he would 
undoubtedly have discovered the approach-
ing cai·, and have been able to avoid the col- 20 lis ion. ' It seem to us that this case con-
tr ols the one under review. This result makes 
it unnecessary to deal with the question of 
defrndant'H negligenee." 

It is well settled in this state that a person 
in erossing a high,vay must use his powers of 
oL. erva tion to discover approaching vehicles, and 
to avoid collision therewith, if possible. 

In the leading case of Newark Passenger Rail-
1cay Co. 'V. Block ) 26 Vroom, 605, the Court of 30 
It.ir1·01· said: 

" \Ye must recur to the gener·al rule which 
req uire one, in exercising his lawful rights 
in a place where the exercise of like rights 
hy others may put him in peril, to use such 
prec aution and care for his safety as a rea-
. onably prudent man would use under the 
<:irrumstances. From this rule it may be 
~aid in grneral that one who passes on foot 

40 
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along a :idewall· or path of a highway mu: t 
UHC hi powers of ohHenation in l'<' ped t o 
othe1· pa"'se1·s then'on and a 1·<•ai-:onahlp jn<1g-
ment to an)id <·ollh-ion. In e1·ossing th , 
roadway a foot pa .. enger must likewise use 
hi power of olJsenation to discover a p-
proa<·ldng whitl<•s, and a like judgmPnt whpn 
arnl how to tl'OSH without C'olliHiOll. In th < 
latter <·HH<> donhtles. tb(-' drg1 t'e (lf <·are 1·e-
qnii·pd rxc·rc><lH that rrqnfrpd in the fom wr 
ease, not hreanse the l'ight of the foot pa. -
senge1· and the right of the <lrivp1· of a v -
hiele differ, hut l>et'am.;p of the drn1111 taIH'l'.'. 
ThP whid<• n::--n,tlly trnn•l.· at a g1·pat<11· HP<' d 
-it cannot be so quickly stopped 01· diver t<•d 
from it. com·se; a Htrert car cannot de·viate 
from iti-- tracks; while t11e passer on foot rna,, 
qufrkly stop, tm·n asidp or ewn 1·rtl'a<·r hi· 
i--trps." 

Eagen r. J. C1. 11. & P. St. Ry. Oo.J 5 
Yroom, 699. 

Thi l'nle ha been ·ustained by a long lin e of 
ease and is o firmly estal>lished as not to re-
quire additional citations. 

In Brozrn r. E. T. & 0. J. R. Co., 68 .i.: • J . L., 
6.21, wherein Chancellor Magie aid: 

"He admitted that when he started to c,·o. 
the ti-acks he saw the lights 'wav up on th 
hill,' did Hot kuow what light it was. Pru-
dence 1·eqnired him to wait a , uffideut tin w to 
rnah]e him to observe whether the lig-lit · 
which he saw were those of the street la mp: 
on tlw side of the aveune, or were' thoi--P of a 
car in the middle of the avenue. ,Yit hout 
waiting he proceeded to <TOSH. "Th en 11 
sayR that, at that time, he rnnld nut see mi: 
rar in Hight he con('lusiwly (•stahli~h<'l-i thnt 
he did not make the olisel'vation whith duty 
requfrr<l of him, hetaui--c if lH' had <1011 , o 
he would mHlouhtedly haY<' dii--eovere(l tlie 
approaching car and have hecn ahle to avoid 
the eollision." 

Pa. R. R. v. Righter, 13 Vroom, 180; 
Eagrn 1; . J. 0. H. ,f P. ( .c;upra). 
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We, the1·efore, 1·e pedfully ulnnit that under 
the:' dethdon' and und ~r tho e cited upra, 
·he1·ein th ' rear end of the car had truck a 

p I\ 'Oll, thi. appellant wa guilty of tontl'ibutory 
11 gli o-euee a a matter of law. 

'l'he <:a ·e • of 1Jc1:ine i,·. P. 1
• Ry. Go., Atl., 

p. 10 :10; Kraut v. ibid) 2 .._ T . J. L., 437; Anderson 
v. i bid) 0 .Atl., 4 0; Haight v. Con. 'b·action Go., 
arnl 1/ erkl r. J. 0. H. lG P. t. Ry. Go.) 75 . J. L., 
63 , have no application to the case at bar, for 
th l'ea:on that in tho e ca es plaintiff wa on the 10 
tra •I· and wa truck by the front end of the car, 

·hile in the pre ·ent one, the front end of the 
·ar had pa ed him in afety and he wa struck 
1J • the rear end thereof . 

.1 (J'ain, as pointed out by the Supreme Court in 
the ea. e of Ruggieri v. P. . Ry Go. (supra)) plain-
iff i. not within the principle detided by tho e 
a ·e.· wherein the pede ti·ian eeing an approach-

ing l' Hr e ·ereised their judgment as to their abil-
it · to nos, in afety, while the plaintiff, accord- 20 

i1w to hi ' te timony, did not ee the car at all. 
Ye, therefore, respectfully submit that the judg-

ment for the defendant directed by the court wa 
• pr oper one. 

POINT V. 
Th e Court properly overruled the fol-

owing question : 
30 '' Q. )Ir. Rubinow, from your observation, 

dia t wa.' the most tmvelled cour "'e of pedes-
tr ian. from the no1'ther]v side of Routh Street 
to the :outherly side o{ South ~treet?" 

Thi : qu '· tion was founded upon an unwarrant-
cl a "umption of fact in that it a sumed that a 
· rtai n po1·tion thereof was more used than any 
otlwr portion, and there was no evidence in the 
a to , u. tain that assumption. Again, the 

qu t ion wa immaterial, incompetent and irrele- 4:0 
ant to the i ue being tried. 
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POINT VI. 

The Court properly allowed the fol-
lowing question: 

"Q .... \rnl then did you sec thP old gen il(\-
mau th •re, the plaiHtiff'!" 

Althou 0 ·h tllil4 may haYc been a leading qu -
tion it iH entirely within the di cretion of the 
<.:om-t to allow the 'aine to he an w red. 1 hat 

10 enor <:annot he taken to the allowance hy the 
court of any matte1· in itH <liH(.'retion and pai·ti u-
1arly a::--to a leadilio- quPHtion, iR Ro furnlanwn tal 
u, not to require the <.:itation of authoritie . 

20 

30 

40 

The judgment in fayor of the defendant hould 
lie affirmed. 

Re" p dfnlly ~m hmitted, 

\rILLLUI H. EDWARDS, 

E1nn. · R)nTn, 
:MARK Tow ... rsE, 1 D, JR., 

Of (;onn. el. 

EDW .\RD~ & • ')IJTII , 

Attorney. of Defenda nt. 

'.l'elephone 7320 Cort. TJCE WEIBEZAIIL PRI T 6 Cbur<'h t., , • 
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